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WILUAM  J.  MILLS,  Cbibf  Jcsticb.   (4th  Diat.)« 

ASSOGUTB  JCSTIOBS. 
K.  B.  LAUOBUN.   (IskDist.)*   QIOBON  D.  BANTZ.  (MSllt}' 
JOHN  R.  McFIK    (1st  Dist.)*     F.  W.  PARKER.   (8d  DM.)' 
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BAMUBL  T.  OOAN.  JESSE  KNIGHT. 
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■Appointed  December  21, 1897. 
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DENISON  et  al.  t.  BURRELL  eb  aL   (U  A. 
808.)' 

(Sopremt  Oourt  ot  OUXorala.   Dee.  6,  1807.) 

MiOHABIDB*  LlB^i. 

A  contract  for  the  eonstractlan  of  s  baild- 
liiB  for  S760,  not  being  sovenied  by  Code  Otr. 
Proc  I  1184,  Telative  to  time  and  mode  oC  pay- 
menta,  which  applies  only  where  tli«  contract 
price  ifl  91,000  or  more,  is  valid,  thooeh  none 
of  mch  price  la  to  be  paid  till  completion  and 
acceptance  of  the  building;  and  therefore,  tiie 
contractor  having  abandoned  the  work  when  it 
waa  half  done,  and  the  owner  having  completed 
it  at  a  cost  Of  f 676,  only  981  la  mbject  to  the 

of  one  who  tarolahed  matarlals  to  tiie  con- 
tractor. 

Department  2.  Appeal  from  anperlor  court, 
IjOS  Angeles  coonty;  J.  W.  McKlnley,  Judge. 

Action  by  S.  F.  Denlson  and  others  against 
Arnold  Burrell  and  otbers.  Judgment  for 
plaintiff!.   Defendants  appeal.  Reversed. 

Augustus  A.  Montano,  tor  appellants.  Sbet 
don  Btuden  and  B.  M.  Hanna,  for  respond- 
ents. 

HENSHAW,  J.  This  Is  an  appeal  from  the 
judgment  rendered  against  defendants  In  an 
action  for  the  foreclosure  of  a  material  man's 
lien.  The  facts  were  stipulated,  and  upon 
them  tbe  court  rendered  the  Judgment  com* 
plained  of.  The  stipulation  of  facts  Is,  un- 
der agreement  ot  the  ];>artlee,  made  a  part 
of  the  Judgment  roll,  and  may  here  be  con- 
sidered as  the  findings  upon  which  the  judg- 
ment waa  based.  Muller  t.  Bowell,  110  OoL 
818,  42  Pac.  804. 

Defendant  Metcalf  bad  entered  Into  a  con- 
tract with  defendant  Burrell,  whereby  be 
agreed  to  erect  a  frame  cottage  for  the  latter. 
The  price  was  the  sum  of  $7G0,  payable,  un- 
der the  terms  of  the  contract,  upon  the  com- 
pletion of  the  bnildlng  by  Metcalf,  and  its 
acceptance  by  the  owner.  Metcalf  proceed- 
ed with  the  work  until  the  16tb  day  of  April, 
'1995,  when  he  abandoned  it  At  the  time 
of  the  abandonment,  his  contract  waa  half 
completed.  Plaintiffs  (material  men)  had 
furnished  material  to  Metcalf  to  the  value  of 
9213.60,  which  material  was  actually  used  tn 
the  construction  of  the  building.  Upon  April 
20th,  Burrell  served  notice  upon  Metcalf,  de- 
jdorlng  his  wUUnsneaa  and  abUUj  to  pw* 
Bebeariag  denied* 
.filP^l 


form  his  p-irt  of  the  contract,  and  calling' 
upon  Metcalf  to  do  the  same.  Kfetcalf  ab- 
solutely refused  to  proceed  further  with  the 
work,  when,  upon  May  1, 1889,  Burrell  caused 
work  to  be  rraumed  upon  the  building,  and, 
completed  It  on  the  1st  day  of  June,  sub- 
stantially In  the  manner  called  for  under  the' 
Metcalf  contract  In  so  completing  the  build- 
ing, he  actually  and  necessarily  expended 
the  sum  of  $678.  No  part  of  the  contract 
price  had  been  paid  by  Burrell  to  Metcalf*  as 
under  the  terms  ot  that  contract  the  whole 
amount  of  $760  was  to  be  paid  only  upon  the 
completion  and  acceptance  of  the  buUdlng. 
After  the  completion  of  the  building,  and 
upon  Jtme  8, 188&,  Burrell  served  notice  upon 
j^ainUCfs  that  there  remained  in  his  hands,  ot 
the  contract  price,  the  sum  ot  984,  which  he 
was  prepared  to  pay,  as  the  court  might  di- 
rect, to  the  holders  of  valid  liens.  Upon  th^ 
10th  day  of  June,  plaintiffs'  lien  was  filed. 
The  court  adjudged  that  as  half  of  the  wwk 
under  the  Metcalf  contract  bad  been  done, 
there  was,  measured  by  the  contract  prioe, 
the  sum  of  $380  in  the  hands  ot  Burrell  avail- 
able for  the  payment  of  liens,  and  decreed  a 
lien  la  favor  of  plaintiffs  for  the  amonxit 
sued  for,  with  attorney's  fees  and  costs. 

The  contract  price  b^g  less  than  91.000, 
the  provisions  of  section  1184  of  the  Oode  ot 
Civil  Procedure,  rdatlve  to  the  mode  and 
time  ot  paj^ment,  and  the  withholding  of  a 
percentage  of  tlM  contract  price,  are  not  ap- 
plicable. It  was  permissible  for  the  parties 
to  contract  for  the  payment  ot  the  whole 
amount  to  Hie  contractor  before  the  com- 
mencement of  the  work,  or,  as  was  done  tn 
this  case,  to  contract  that  payment  should 
not  be  made  until  the  whole  building  was 
completed.  Kerckhoff-Cusner  Go.  v.  Cum- 
mlngs,  86  Cal.  22,  24  Pac.  814.  The  cases 
upon  which  respondents  rely,  and  which  they 
contend  oppose  this  construction,  are  those 
of  Dunlop  V.  Kennedy,  102  Cat  443,  86  Paa 
765,  and  Lumber  Co.  t.  Sahrbacher,  10!f  Oal 
114.  38  Pac.  635;  bat  these  cases  both  had  to 
do  with  contracts  where  the  price  exceeded 
91,000,  and  they  are  therefore  InapplicaUe. 
The  contract  being  valid,  it  follows  and  is  ad- 
mitted that  plaintiffs'  lien  cooid  not  be  great- 
w  tlian  tbe  amount  Id  detendanta'-  liaMs  dnt 
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and  nnpald  to  the  contractor  under  the  con- 
tract at  the  time  of  abandonment  Bnt,  un- 
der the  terms  of  this  contract,  there  was 
nothing  due  the  contractor  until  the  comple- 
tlon  of  the  building.  Defendant  Burrell  had 
the  undoubted  right  to  proceed  with  the  con- 
struction, and  to  complete  it,  as  he  did,  aub- 
Btantlally  as  called  for  by  the  contract  So 
doing,  the  amount  available  for  the  liens  of 
those  who  had  furnished  materials  or  labor 
to  the  contractor  would  be  only  the  excess  re- 
maining In  the  owner's  hands  of  the  contract 
price  after  the  payment  of  the  cost  of  com- 
pletion. Gibson  T.  Wheeler.  110  OaL  243,  42 
Pac.  810.  The  case  Is,  hi  principle,  exactly 
what  it  would  have  been  had  the  owner,  be- 
fore the  filing  of  the  Uen,  paid  to  the  con- 
tractor all  of  the  contract  price  excepting 
^2.  In  such  a  case,  the  contract  being  valid, 
no  lieji  for  a  greater  amount  could  be  permit- 
ted. Wiggins  V.  Bridge,  70  Cal.  437,  11  Pac. 
754.  The  Judgment  appealed  from  Is  re- 
versed, and  the  cause  remanded. 

We  concur:  McFABLAND,  J,;  TEMPLE,  J. 
(119  GU.  S8S) 

WOODWARD  T.  BROWN  et  aL    (Sac  258.) 

(Supreme  Ooart  of  California.    Nov.  1,  1887.) 

HoHTaAOBB— Pabtiu  Belbasi— NoTtct— Abrign- 
mbst— Forbclosuhb— Riobt  OF  Action— Pab- 
TIB8  — Salb—  Deficibn'ct  —  Attohset'b  Fes  — 
CovBNASTs— Shbripf's  Derdb— FitocBSB— Seht- 
IC*— Amssdmext— Bubdbn  0¥  Phoof— New  Tri- 
al, 

1.  Where  the  mortgagee  released  parts  of  the 
mortgaged  property  without  the  knowledge  or 
consent  of  the  mortgagor,  and  without  crediting 
the  debt  with  the  full  value  of  the  parts  bo  re- 
leased, he  waa  not  entitled  to  a  deficiency  jndg- 
tnent,  under  Code  Civ.  Proc.  S  720,  providing 
that  there  can  be  but  one  action  to  collect  a  debt 
or  enforce  r  right  secui-ed  by  mortgage,  and  au- 
thorizing a  personal  judgment  In  case  of  a  de- 
ficiency in  the  proceeds  of  foreclosure  sale,  as 
the  Bale  contemplated  that  section  Is  of  the 
entire  mort<;&ged  premises. 

2.  The  giving  of  a  deed  by  the  mortgagor.  In 
which  be  covenanted  with  his  grantee  that  the 
premisea  were  free  from  tncnmbraD«e.  does  not 
give  the  mortgagee  a  right  to  a  deficiency  judg- 
ment where  he  haa  otherwise  lost  same  by  re- 
leasing parts  of  tbe  premises  withoDt  the  consent 
of  the  mortgagor. 

3.  Tbe  rule  that,  where  one  has  a  Uen  on  each 
of  Beveral  funds,  and  another  has  an  interest  in, 
cr  is  entitled  to,  Mily  one  of  such  funds,  the  for- 
mer may  be  required,  when  iie  can  do  bo  with- 
out loss,  to  resort  first  to  the  funds  upon  which 
the  latter  baa  no  Uen  (Civ.  Code,  S  3433),  and 
that,  where  a  person  has  prior  liens  upon  sever- 
al things  which  have  been  transferred  for  value, 
be  must.  In  certain  cases,  lesort  to  tbe  things 
in  the  inverse  order  of  their  conv^ance,  applies 
where  a  mortgagee  rdeases  part  of  the  mort- 
gaged property  without  actual  knowledge  that 
other  parts  have  been  transferred,  and  alao 
where  the  release  ia  made  before  such  convey- 
ances. 

4.  A  covenant  against  IncumhranceB  does  not 
ran  with  the  land. 

5.  Where  a  mortgagor  conveyed  with  covenant 
against  incumbrances,  and  the  grantee  after- 
wards conveyed,  covenaoting  against  his  own 
acts  creating  incumbrances,  but  not  against 
'those  of  the  mortgagor,  the  land  did  not  become 
iBVECBSed  with  such  an  equity,  as  against  the 


mortgagee,  who  had  released  parts  of  the  prem- 
ises, as  would  pass  to  the  snbaequent  grantee. 

6.  Where  a  mortgagor  conveyed  with  covenant 
against  incumbrances,  the  subsequent  deed  of 
the  grantee,  in  which  he  conveyed  against  Iiis  own 
acts  in  creating  inenmbrancea,  but  not  against 
those  of  the  mortgagor,  did  not  operate  as  an  as- 
dgnment  to  the  subsequent  grantee  of  the  Inter- 
mediate grantee's  right  oC  action  agahiat  the 
mortgagor. 

7.  Although  Civ.  Code,  {  2938,  which  pre- 
scribes the  manner  in  which  mortgages  may  be 
released,  does  not,  in  terms,  provide  for  partial 
rdeases,  yet  such  releases  are  valid. 

8.  A  release  of  part  of  mortgaged  premiBCs 
does  not  discbarge  tbe  lien  of  the  mortgage  as 
to  the  remainder. 

9.  A  partial  release  of  mortgaged  premises, 
when  entered  upon  the  margin  of  the  record,  or 
in  separate  instruments,  and  duly  acknowledged 
and  recorded,  is  sufficient  notice  to  pat  the 
world  upon  inquiry. 

10.  A  partial  release  of  mortgage  specified  the 
parts  of  the  proper^  intended  to  be  released, 
and,  after  the  words  of  release  relating  to  tiie 
lots,  occurred  the  words,  '*to^ther  with  the 
debt  thereby  secured,  is  fully  paid,  satisfied,  and 
discharged.  fidd,  that  the  words  relating  to 
the  release  ot  the  debt  did  not  release  the  entire 
debt,  and  satisfy  the  mortgage. 

11.  The  matters  contained  in  an  affidavit  filed 
in  support  ot  a  motion  for  new  trial  were  mainly 
recitals  of  what  appeared  in  the  record,  and  it 
was  more  in  the  nature  ot  an  argument  than  the 
presentation  of  any  new  facts.  It  was  not  pre- 
sented by  wiur  ol  suggesting  diminution  of  the 
record,  nor  In  aupport  of  a  ground  for  newly^ 
discovered  evidence.  AH  the  points  presented  in 
it  were  made  in  the  briefs  on  appeal,  and  could 
be  determined  without  reference  to  the  affidavit 
iadd,  that  any  error  in  strlkii^  the  affidavit  was 
harmless. 

12.  After  judgment  entered,  the  return  of  per^ 
Boaal  service  was  ordered  to  be  amended  nunc 
pro  tunc  by  stating  that  at  tbe  time  he  served 
the  summons  affiant  was  over  18  veara  of  age. 
BM  that  in  the  absence  of  a  motion  to  vacate 
such  order  for  the  purpose  of  riiowing  that  tbe 
amendment  was  not  true  in  fact,  it  would  he  al- 
lowed to  stand. 

13.  An  affidavit  for  service  of  publication, 
which  names  defendants,  and  states  that  they 
are  nonresidents  of  the  state,  giving  the  names 
of  the  Btates  in  which  they  reside,  which  makes 
the  verified  complaint  a  part  of  the  affidavit,  and 
which  states  that  defendants  are  necessary  par- 
ties, and  that  affiant  has  good  cause  of  action 
against  them,  Ib  BUfficlent,  under  Code  Civ.  Proc. 
S  412.  providing  for  service  on  nonresidents. 

14.  Though  the  Oier'iS  has  oot  returned  the 
Bummona,  an  order  for  publication  may  issue 
under  Code  Civ.  Proc.  $  412,  providing  for  serv- 
ice on  nonresidents. 

15.  Under  Code  Civ.  Proc.  f  416,  subd.  8,  re- 
quiring proof  of  service  by  publication  to  be 
made  hy  the  "printer,  or  his  foreman,  or  prin- 
cipal clerk,"  it  ifl  sufficient  that  the  affidavit 
be  made  by  the  proprietor  of  the  newspaper. 

16.  An  a^davit  of  service  by  publication  on 
nonreaidentB,  which  statea  that  the  paper  publish- 
ing the  summons  was  "a  daily  and  weekly  news- 
paper," and  that  tbe  summons  "haa  been  pub- 
liHhed  weekly  in  the  said  newspaper,  commencing 
on  the  17th  day  of  May,  A.  D.  1894,  and  endiug 
on  the  2(»lh  day  of  July,  A.  D.  1894,  inclusive, 
in  each  and  every  one  of  the  consecutive  weekly 
issues  of  said  newspaper  issued  during  said  pe- 
riod of  time,  being  the  regular  weekly  issue 
thereof,"  makes  it  auffldently  clear  that  the  sum- 
mons was  published  once  a  week,  and  for  the 
requi^te  length  of  time. 

17.  Under  Civ.  Code,  {  1487,  providing  that  an 
offer  of  performance  of  an  obMgatioa  must  be 
made  by  the  debtor,  or  by  some  one  In  his  be- 
half, or  with  his  assent  an  agreement  by  ttie 
mort^gee  to  release  a  part  of  the  mortgaged 
premises  to  a  purchaser  irfio  hss  paid  a  part  At 


Digitized  by  Google 


CftL) 


WOODWABD  T.  SHOWN. 


3 


tbe  debt,  after  aBrifnment  and  deUrerr  of  the 
ntortcace  and  the  notes  to  the  aisignee,  and  the 

recording  of  the  awsnmeDt,  ia  not  cood  againat 
the  aaaigiiee,  who  has  not  coDsented  thereto,  al- 
though be  holds  the  ootea  and  mortgage  merely 
as  secnrit;. 

18.  A  mortgagor  coDveyed  part  ot  the  premisea 
to  D.  and  part  to  J.  on  the  same  du;.  After- 
wards the  mortgagee  released  J.'s  land  for  less 
than  ita  market  valne.  On  foreclosure,  D.  con- 
tended that  J. 'a  waa  the  prior  conveyance  of  the 
two,  and  that,  therefore,  the  mortgagee  waa 
boandf  as  aninat  D.,  to  credit  the  mortgage  debt 
with  tne  dmerence  between  the  market  valne  of 
J/s  land  and  the  amoant  paid  for  the  release. 
HHd,  that  the  burden  was  on  D.  to  establiah 
such  priority  in  conveyance. 

19.  Id  an  action  to  foreclose  a  mortgage,  the 
amended  petition  simply  aet  out  certain  iodorse- 
menta  of  payment  on  iht  note,  alleging  nothing 
that  waa  not  safficiently  stated  in  the  original 
complain L  Held,  that  It  was  in  the  nature  of  a 
bill  of  particulars,  and  not  an  amendment  in 
matter  of  anbstanee  that  wonid  bring  It  within 
Code  CIt.  Proc.  f  472,  requiring  Berrice  of  amend- 
ed pkadinga. 

20.  n'oT  the  purpose  of  brii^iing  an  action  of 
foredoaure,  poaseerion  by  plaintiff  of  the  notes 
and  mortgage  la  sufficient,  even  though  they  are 
held  aimply  for  collection. 

21.  A  afaerifTa  deed  made  under  attachment  pro- 
ceedings relates  back  to  the  date  of  the  levy  of 
the  writ 

22.  In  foreclosure  proceedings  It  Is  error  to  or- 
der the  sale  of  any  part  of  the  premises  that  haa 
passed  into  other  banda  by  deed  of  the  mort- 
gagor, unless  the  owner  of  the  fee  to  such  p&rt 
ia  made  a  party  or  appears. 

23.  Where  a  mortgage  provides  that  the  mort- 
gagee may  include  in  the  foreclosure  a  reason- 
able attorney  fee,  to  be  fixed  by  the  court,  the 
daty  of  fizmg  the  amount  devolves  upon  the 
court,  and  no  testimony  as  to  employment  or 
value  of  servlcea  is  necesaary,  if  it  appears  that 
the  attorney  brou^t  and  tried  the  suit 

OommlBBloiwn'  decision.  Department  2. 
Appeal  from  enperlor  conr^  Madera  county; 
W.  U.  Conley,  Judge. 

Action  by  O.  J.  Woodward  against  John 
Brown  and  others.  From  a  decree  for  plaln- 
tur,  and  an  order  denying  a  new  trial,  and 
an  order  striking  ont  an  affldaTH  filed  In 
sapport  of  the  motion  for  new  trial,  certain 
defendants  appeal.  Modified. 

Bobt  L.  HargroTo,  for  appellants.  Geo. 
Bb  Chnrcta,  for  respondent 

CHIPMAN,  O.  This  Is  an  action  to  fore- 
close a  certain  mortgage  executed  by  John 
Brown,  one  of  the  defendants,  to  Thomas 
E.  Hughes,  another  defendant,  on  Septem- 
twT  28,  1889,  to  secure  certain  three  promis- 
sory notes  of  even  date  with  the  mortgage, 
executed  by  Brown  to  Hngfaes,  which  said 
notes  and  mortgage  were,  on  May  1,  1801, 
before  maturity,  assigned  to  plaintiff.  The 
property  mortgaged  consisted  of  certain  Iota 
and  blocks  of  Hughes'  addition  to  the  town 
of  Madera,  situated  at  the  time  In  Fresno 
cooDty,  now  Madera  county,  abont  1,000  lots 
in  all,  many  of  which  afterwards  fell  Into 
the  ownership  of  dlrers  persons,  who  were 
made  defendants  as  clalmli^  some  Interest 
therein.  Default  was  entered  as  to  cer- 
tain 17  of  the  defMdants,  and  certain  6  of 
the  defendants^  iH.  Bank  of  Madera,  Annie 


Lasar,  John  Brown,  A.  J.  Etter,  and  V. 
Rosenthal,  appeal.  The  pleadings  coTer  500 
folios,  and  present  an  exceedingly  compli- 
cated array  of  facts  out  of  which  the  issues 
arise.  It  appears  that  mortgagor  Brown 
conreyed  block  65,  March  17,  1891,  before 
the  assignment  to  plaintiff,  and  mortgagee 
Hughes  released  the  same  to  Brown,  con- 
sideration for  sale  being  $3,000,  and  for  the 
release  $1,000.  Brown  also  conxeyed  the 
east  one-half  of  block  60,  September  4,  1891« 
and  the  west  one-half  of  block  59,  October 
8,  1891.  This  block  was  released  by  plain- 
tiff September  4,  1891,  consideration  not 
shown.  Brown  also  conveyed  Uoctoi  Bl 
and  60  to  McDonald,  trustee,  by  deed  dated 
Jannar7  20,  1892,  and  McDonald,  by  deed 
of  same  date,  conveyed  the  same  lots  to 
one  Dom,  consideration  mentioned,  $10;  re- 
leased by  plaintiff  February  23,  1892.  for 
consideration  of  $5,000.  All  the  remaining 
mortgaged  premises  were  conveyed  l^^ 
Brown  to  McDonald,  tmstee,  October  8, 1891, 
by  grant  deed;  consideration  stated  was  $10. 
McDonald  conveyed  by  grant  deed  to  John 
Brown  Oolony,  a  corporation,  January  20, 
189Ei,  the  lots  described  in  his  deed  of  Octo- 
ber 8,  1891;  consideration  mentioned,  $10. 
The  eolony  corporation  commenced  selling 
lots  January  21,  1892,  and  disposed  of  quite 
a  number  up  to  January  19,  1893.  when  tt 
conv^ed  the  remaining  lots  and  bloclcs— 
still  a  large  number— to  the  Madera  Fruit 
&  Land  Oompany,  a  corporation.  This  lat- 
ter corporation  sold  several  of  tiie  lota, 
when,  on  June  2,  1898,  the  remainder  were 
attached  at  the  suit  of  Bank  of  Madera, 
and  It  received  sheriff's  deed  to  the  prot^ 
erty  of  date  March  12, 1896.  fitter's  deed  Is 
from  John  Brown  Colony,  dated  February 
28,  18^.  Lazar's  deed  Is  from  Madera 
Fmit  &  Land  Company,  dated  May  27, 180S. 
Bosentbal's  deed  Is  from  same  company, 
and  Is  dated  June  3,  1898.  Other  tacts  will 
appear  In  connection  with  the  various  points 
raised  by  counsel.  As  cfmclusions  of  law 
the  court  found  that  plaintiff  was  entitied 
to  the  decree  of  the  court  for  the  sate  of 
the  premises  not  released,  and  In  the  In- 
verse order  of  the  several  conveyances  there- 
of, and  for  deficiency  Judgment  against 
Brown.  The  decree  was  entered  accord- 
ingly. The 'appeal  is  from  the  decree,  and 
from  the  order  denying  motion  for  new 
trial,  and  from  the  order  made  May  9, 
1896,  striking  out  the  affidavit  of  Robert  L. 
Hargrove,  served  and  filed  in  support  of 
said  motion  for  new  trial. 

1.  Tbe  first  question  presented  Is  as  to 
the  rights  of  the  mortgagor  Brown.  It  Is 
claimed  by  him  that  under  section  726,  Code 
Civ.  Proc..  and  the  decisions  of  this  court 
touching  that  section,  the  mortgaged  prem- 
ises confrtitute  the  primary  fund  out  of 
which  tbe  mortgaged  debt  must  be  paid,  and 
that  the  mortgagee  cannot  arbitrarily  re- 
lease portions  of  that  fund  for  less  than 
their  actual  value,  without  tbe  consent  ^ 
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ttie  mortgAflor;  tmi.  If  be  does  so,  be  mi»^  < 
on  foredoBore,  credit  tbe  mortgage  witb  tbe 
vmlue  of  tbe  porttons  rdeased,— citing  Bart- 
lett  T.  Cottle,  63  CaL  366;  Porter  t.  Mailer, 
65  CaL  S12,  4  Fbc.  531;  BnU  t.  Ooe,  77  CaL 
6^  18  Pat.  806;  and  Barbierl  t.  RunelU,  81 
Cal.  154,  23  Pac.  1068.  Beapoadent  treats 
tbls  point  aa  of  little  conKQaence,  and 
malcea  Irat  a  mere  passing  allusion  to  It 
Section  72^  supra,  provides:  "There  can 
be  bat  one  action  for  Uie  recoTery  of  any 
debt  or  tbe  oiforcement  of  any  right  secar- 
ed  by  mortgage  v^n  real  estate  or  personal 
property,  which  action  must  be  In  accord- 
ance with  the  proTlalona  of  this  diapter. 
In  such  action  the  court  may  by  its  Judg- 
ment direct  a  sale  of  tiie  Incumbered  prop- 
erty, •  •  •  and  the  application  of  the 
proceeds  of  the  sale  to  the  payment  of  tbe 
costs  of  the  court  and  the  expenses  of  tbe 
sale,  and  the  amount  due  to  the  plaintiff; 
and  If  It  appears  from  the  sherlfTs  return 
that  the  proceeds  are  Insufflclent  and  a 
balance  still  remains  due,  Judgment  can 
then  be  doclceted  for  such  balance  against 
the  defendant  or  defendants  personally  lia- 
ble for  the  debt,"  etc.  The  question  pre- 
sented is  not  whether  the  mortgagee  may 
release  a  portion  of  tbe  property,  and  loolt 
only  to  tbe  residue,  or  may  foreclose  upon 
a  part  only,  and  walre  his  security  as  to 
tbe  residue,  which  he  may  do;  but  It  Is 
whether  he  may  do  this  without  the  con- 
sent of  vhe  mortgagor,  and  have  a  Judgment 
docketed  for  a  deficiency.  We  cannot  per- 
CtiTe  upon  what  principle  of  equity,  or  by 
what  construction  of  this  section.  It  can  be 
held  that  the  mortgagee  may,  without  the 
consent  of  the  mortgagor,  let  go  part  of 
bis  security  to  a  purchaser  from  the  mort- 
gagor, at  less  than  Its  ralue  it  may  be,  and 
then  look  to  tbe  mortgagor  to  make  up  the 
d^clency.  It  would  be  a  gross  injustice 
to  the  mortgagor  to  bold  him  liable  for  a 
deficiency  which  the  mortgagee  has,  with- 
out tbe  mortgagor's  authority  or  consent, 
created.  The  deflciency  wljich  the  Code 
directs  may  take  the  form  of  a  personal 
Judgment  is  a  deflciency  arising  from  the 
sale  of  all  the  mortgaged  security,  and  not 
a  part  of  it.  Jones,  Mortg,  S  678a;  Bank  T. 
Thayer,  136  Mass.  450;  Bank  t.  Munson, 
4,7  Conn.  880.  The  danger  to  the  Interests 
and  rights  of  the  mortgagor  will  at  once 
be  seen  by  supposing  a  not  Improbable  case, 
and  one  much  like  the  one  before  us.  The 
mortgagee,  for  reasons  of  bis  own.  releases 
one  after  another  of  the  mortgaged  lota 
without  consideration  therefor,  or  for  a 
umall  co«slder«cion,  thinking  that  he  has 
retained  enough  out  of  which  to  realize  on 
sale  tbe  amount  of  the  debt  It  turns  out 
through  depreciation  of  values  or  other 
cause,  that  he  miscalculated  the  value  of 
bis  retained  security,  and  there  was  a  de- 
ficiency after  sale.  Now,  there  would  have 
been  no  deflciency  if  he  bad  not  released  a 
Uprtion  of  bis  security*.  It  would  be  clearly 
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IneqnltaMe  to  hold  th«  iiiortmor>  In  >iic3» 
cas^  for  any  deflciency. 

In  Porter  v.  Muller,  65  CaL  512,  4  Pac. 
531,  it  was  hcOd  that  the  proceeds  of  the  sale 
of  tbe  mortgaged  premises  constltate  the  vxl- 
maiy  fund  out  of  which  the  mortgaged  debt 
most  be  paid.  In  Blddd  v.  Brizsolara,  64 
354,  30  Pac.  609,  It  was  said:  "Whatever 
the  fonn  of  the  debt  the  mortgagor  can  be 
legally  compelled  to  pay  no  part  of  it  until 
decree  is  entered  for  tbe  sate  of  the  premtees 
mortgaged,  and  the  liability  which  shall  tb^ 
accme  to  him  ia  a  liability  to  pay  only  a  de- 
ficiency which  shall  appear  on  the  sheriff's 
return.  The  liability  of  tbe  mortgagor  is 
therefore  contingent  on  tbe  fact  that  a  sale 
of  the  mortgaged  premises  shall  satisfy  the 
debt  and  costs."  In  Toby  v.  Railroad  Co., 
96  Cal.  400,  83  Pac.  550,  the  language  Is.  "Tbe 
mortgagee  must  exhaust  the  property."  In 
Brown  V.  WUUs,  67  CaL  235,  7  Pac.  682,  It 
was  held  that  "a  mortgagor  cannot  be  com- 
pelled  to  pay  any  part  of  his  mortgage  debt 
until  a  decree  is  entered  for  a  sale  of  tbe 
premises  mortgaged."  But  If  the  mortgagee 
should  release  a  part  be  places  hbnaelf  in  a 
position  where  he  cannot  sell  all  the  premises. 
It  is  well  settled  tliat  no  deflciency  can  be 
entered  up  where  a  partial  foreclosure  takes 
place.  It  can  only  be  done  upon  final  sale 
of  all  the  property.  So  long  as  any  of  tbe 
mortgaged  premises  remains  nnsold,  there  can 
be  no  deficiency.  Bull  v.  Coe,  77  CaL  64,  18 
Pac.  806.  See,  also.  Hall  v.  Amott  80  CaL 
348,  22  Pac.  200.  In  Blumberg  v.  Birch,  80 
CaL  416,  34  Pac.  102,  It  was  held  that  after 
sale  of  the  mortgaged  premises,  and  there  re- 
maining a  deficiency,  action  would  lie  to  re- 
cover the  amount  although  tbe  deflciency 
Judgment  was  void;  but  this  was  upon  the 
assumption  that  the  mortgage  security  had 
been  exhausted  by  the  foreclosure  sale.  In 
Barbleri  v.  Bamelli.  84  CaL  154,  23  Pac.  1086, 
It  was  held  that  tbe  mortgagee  "was  not  au- 
thorized to  waive  tbe  security,  and  bring  an 
action  on  the  Indebtedness^  and  the  court  onw 
ed  in  so  holding,  as  it  did,  tai  effect  and  ren- 
dering Judgment  for  plaintiff."  It  seems  to 
us  that  to  allow  the  release  of  part  of  the 
security,  and  to  provide  for  a  deficiency  Judg- 
ment as  was  done  In  tbe  case  before  us, 
would  be  a  violation  of  the  underlying  prin- 
ciple of  the  case  last  cited,  for  the  mortgagee 
would  thus  get  a  Judgment  which  could  be 
enforced  agalnat  the  mortgagor  precisely  as 
If  the  mortgagee  had  first  waived  his  security, 
and  brought  suit  on  the  notes.  If  he  can  re- 
lease part  of  the  security  he  can  release  alL 
and  thus  defeat  the  purpose  of  tbe  law,  which 
Is  to  confine  the  mortgagee  to  the  one  action, 
and  to  bis  security  as  a  primary  fund.  If  It 
be  said  that  while  be  cannot  waive  all  the 
security,  and  then  bring  an  action  at  law,  ho 
may  waive  part  and  foreclose  on  the  residue^ 
and  have  bis  deficiency  Judgment  the  an- 
swer ia  that  the  law  will  not  allow  him  to 
accomplish  Indirectly  vbat  be  cannot  do  di- 
rectly. 
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MimierDiw  cuet  are  dtefl  to  Jone^  If ortg. 
II  722,  961,  to  the  effect  tbat,  as  between  tbe 
mortgasor  and  tbe  mortgagee,  the  latter  may 
release  any  portion  of  the  mortgaged  premlBes 
wlUioat  aflectlng  the  Uen  vffon  tbe  residue. 
But  tii6  cases  dted  by  the  leacoed  author  do 
not  deal  with  the  rights  of  the  mortgagee 
to  a  ia&elency  Judgment  where  he  releases 
^.'tbout  the  consent  ot  tbe  nufftgagor,  nor 
does  It  appear  In  those  eutea  tbat  tbe  statute 
was  as  It  Is  beia,  They  deal  with  the  mort- 
gagee's risfht  to  foredose  on  tbe  unsold  pcnrtlon 
still  in  the  hands  of  the  mortgagmr.  Under 
our  statute,  on  forecdosure,  the  land  becomes 
the  principal  debtor,  and  the  mortgagor  the 
surety,  and  bis  rights  as  surety  should  be 
^leserred.  It  may  be  that;  in  those  Jurisdie- 
tlons  whsEe  an  action  is  glren  on  tbe  debt 
OS  well  as  on  the  security,  the  morl^gee  may 
release  regardless  of  the  mortgagor's  rlj^t^ 
»  may  pawceed  regardless  of  the  security;  but 
In  this  state  the  law  glres  him  but  one  ac- 
tion, and  he  should  be  confined  to  Uiat,  at 
least  to  the  extent  of  requiring  him  first  to 
exhaust  bis  security  before  obtaining  other 
idlef .  If  he  dei^res  to  release  a  part  of  his 
seenrity,  and  stlU  hold  the  mortgagee  for  any 
deficiency  after  foreclosure,  be  must  obtain 
the  mortgagor's  consent;  w  see  to  It  tbat  In 
ifiteaslng  he  is  paid  fuU  value,  and  glTSs  tbe 
mortgagor  credit  therefor. 

The  form  of  deed  from  Brown  to  McDonald 
cannot  affect  the  Question.  By  it  Brown's 
eorenant  was  that  the  land  was  free  from  In- 
combzance,  but  this  covenant  was  not  such 
as  Is  appurtenant  to  and  runs  with  the  land, 
under  secttons  111^  1460,  GIt.  Code.  It  was 
a  personal  coreoant.  Lawrence  t.  Moutgom- 
«zy.  37  Oal.  188,  and  casw  there  cited.  If 
the  mortgage  had  been  foreclosed  upon  all  the 
pn^ierty  while  Brown  h^  tbe  title,  Brown 
would,  of  course^  in  any  eren^  have  been 
UaUe  for  a  deflciiency,  and  McDonald  would 
have  had  his  action  agahut  Brown  upon  the 
oorcnant.  The  right  of  tbe  mortgagee  to  a 
deficiency  Judgment,  however,  would  not  arise 
ftom  the  form  of  McDonald's  deed,  but  from 
the  mortgage  and  the  statute,  and  from  the 
tact  that  the  mortgagee  bad  not  by  his  own 
act  impaired  his  secuilty  In  any  manner.  If 
he  bad  released  sll  of  the  lots  but  one  to  Mc- 
Donald, withont  tiw  knowledge  or  consent  of 
the  mortgagor,  it  would  be  unconscionable  to 
hold  that  he  could  foreclose  on  the  remaining 
lot,  and  have  his  deficiency  Judgment  against 
the  mortgagor.  Tbe  same  reasoning  already 
stated  as  to  tbe  effect  of  the  releasee  given 
by  tbe  mortgagee  to  various  subsequent  pur- 
chasers from  McDonald  and  their  grantees 
would  apply.  Tbe  covenant  of  the  mortgagor 
bt  his  deed  to  McDonald  is  not  available  to 
the  mortgagee,  and  is  wholly  unnecessary  for 
his  seenrity;  nor  can  It  In  any  way  give  to 
tbe  mortgagee  upon  fn^closnre  the  right  to  a 
deficiency.  It  Is  unnecessary,  because  the 
mortgagee  bimsdf  baa  a  rigbt  to  a  deftdeucy 
Judgmrat  when  bis  security  Is  exhausted,  and 
the  covenant  of  tbe  mortgagor  in  bis  deed 


would.  If  avallalfle  to  Oie  mortgivee,  (ire  hbn 
no  better  rmedy. 

It  was  stipulated  that  the  lots  were  of  the 
market  value  of  9125  each.  The  plaintiff  tes- 
tified that  it  was  the  understanding  with 
some  of  the  parties— but  with  whom  does  not 
clearly  appear— that  be  (plaintiff)  would  re- 
lease for  $25  per  lot;  but  later  along,  when 
tbe  defendants  opened  theb:  testimony,  some 
stipulations  were  entered  into  by  the  respec- 
tive counsel,  and  among  othos,  "it  was  stipu- 
lated that  John  Brown  never  consented  to  tba 
releaae  of  any  pieces  of  prppafty  from  tbe 
mortgage."  We  think  this  stipulation  Is  con- 
trolling as  to  the  fact  agreed  upon  by  It  The 
plaintiff  testified  that  "thue  were  three  hun- 
dred and  forty-seven  lots  released  at  ¥25  a 
lot."  It  also  appeared  tbat  he  released  Uock 
4&  On  which  there  were  2S  kits)  to  the  Ma- 
dera school  district  without  any  payment  A 
simple  mathematical  calculation  will  show 
that  these  lots  were  released  fw  several  thou- 
sand dollars  less  than  tbeir  agreed  market 
value.  If  tb^  bad  not  been  rdeased,  but 
had  been  included  in  the  foreclosure  proceed- 
ings, by  no  reasonable  probability  would 
there  be  any  deficiency  upon  foreclosure,  Tbe 
decree,  so  for  ss  it  directs  a  deOdenoy  to  be 
entered  against  Brown,  Is  erroneous,  and 
should  therefore  be  modified. 

2.  The  next  question  presented  Is  whether 
tbe  court  ored  in  directing  the  sale  of  the 
lots  in  the  inverse  .ordw  ot  tbelr  alienation. 
We  do  not  understand  from  appdlants'  brief 
that  tbe  oorrectness  of  the  rule  is  questioned 
la  a  case  1U»  tbe  present  one.  There  csn  be 
no  doubt  but  that  this  Is  the  mle  In  this  state, 
av.  Oode,  SI  2899,  S43a.  See,  also,  Kent  t. 
Wmiams,  114  CaL  687,  4S  Fac;  462.  But  as 
we  understand  i^pdlanta'  position.  It  Is  tbat 
the  rule  requirbig  sale  in  the  Inverse  order  ci 
ailtsoRtUm  was,  in  certain  cases  Involved, 
changed  tqr  the  ftct  of  the  nuHTtgagee,  and  this 
contenthm  win  n^  be  noticed. 

3.  ^nie  question  most  discussed  by  appel- 
lants is  as  to  the  equities  of  subsequent  pur- 
chssers  as  they  are  affected  by  the  releases 
made  by  the  plaintiff  of  certain  of  tbe  mort- 
gaged lots  which  hi^  been  sold  by  the  mort- 
gagor after  plaintiff  acquired  tbe  mortgage,  and 
were  resold  by  the  mortgagor's  grantee,  and 
again  and  again  resold  by  subsequent  grantees. 
A  large  number  of  cases  are  dted  by  appellanta 
lUostrating  the  rights  ot  purchasers  from  the 
mortgagor  and  their  grantees  as  affected  by 
rdeaaes  made  1^  the  mortgagee.  But  none 
of  them  will  be  found  to  hold  that  tbe  mort- 
gagee may  not  release  without  IlabUlly  to 
htm,  or  impairment  of  his  remaining  security, 
where  be  does  so  without  actual  knowledge 
of  tbe  conveyance.  As  his  mortgage  is  a  Uen, 
and  creates  an  Incumbrance  alike  upon  all 
parts  of  the  land  subject  to  It  no  subsequent 
change  In  the  ownership  of  the  mortgaged 
premises  of  which  be  Is  ignorant  can  In  any 
degree  limit  his  original  rights  conferred  by 
the  security.  The  record  of  subsequent  con- 
veyances  is  not  a  constructive  notice  to  the 
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prior  mortgagee,  so  as  to  prevent  him  from 
dealing  in  any  manner  v/lth  the  mortgaged 
premises.  Ue  must  have  actual  notice.  The 
cases  supporting  the  foregoing  are  numerous, 
and  wiU  be  found  cited  In  2  Pom.  Eq.  Jur.  §S 
«56,  657;  3  Pom.  Eq.  Jui-.  S§  1234-1226;  2 
Jones,  Mortg.  S{  1621-1624;  1  Jones,  Mortg. 
8!  722,  723.  As  to  the  rights  of  the  mort- 
gagor, who  had  conveyed  all  the  mortgaged 
^reniises,  they  are  In  no  wise  affected  by 
these  releases,  except  as  to  the  single  ques- 
tion of  plaintiff's  right  to  a  deficiency  judg- 
ment, and  this  has  already  be^  disposed  of. 
The  only  other  defendants  appealing  are  Et- 
ter,  Rosenthal,  Lazar,  and  Bank  of  Madera, 
and,  as  to  them,  it  follows  that,  unless  plain- 
tiff had  notice  of  their  deeds,  his  releases  to 
certain  other  purchasers,  whether  given  be- 
fore or  after  defendants'  deeds,  afford  them 
no  ground  of  complaint,  and  the  utmost  tliat 
can  be  claimed  by  them  is  that  the  foreclosure 
sale  should  proceed  in  the  proper  order.  The 
court  found  that  plaintiff  had  no  notice  or 
knowledge  of  defendants'  deeds,  and,  the  evi- 
dence upon  that  point  being  in  conflict,  this 
finding  cannot  be  disturbed.  It  may  be  said 
that,  inasmuch  as  Brown's  deed  to  McDonald 
Implied  a  covenant  of  wan-anty  that  no  in- 
cumbrance rested  on  the  premises,  an  equi- 
ty thus  attached  in  favor  of  McDonald  which 
passed  to  his  grantees  and  purchasers  from  or 
through  them.  But  the  covenant  in  Brown's 
deed  to  McDonald  was  personal  between  him 
and  Brown,  and  was  not  a  covenant  running 
with  the  land,  and  impressed  it  with  no  such 
equity  as  would  pass  with  the  land  conveyed 
by  McDonald  or  his  grantee.  McDonald,  by 
his  grant  deed,  covenanted  against  his  own 
acts  in  creating  incumt»ttnces,  but  not  against 
those  of  his  grantor,  the  mortgagor.  McDon- 
ald's grantee  took  the  land  subject  to  the 
Brown  mortgage,  without  any  agreement,  ex- 
press or  implied,  that  McDonald  would  pay 
the  mortgage  debt;  nor  did  McDonald's  deed 
operate  as  an  assignment  to  his  grantee  of 
the  right  of  action  which  McDonald  had 
against  Brown  on  the  Implied  oovenant.  . 
Lawrence  v.  Montgomery,  supra. 

4.  Defendants  make  the  point  that  there  Is 
no  provision  in  our  Code  for  partial  or  other 
releases;  that  the  only  provision  relates  to  a 
full  satisfaction,  and  that  the  partial  satis- 
factions or  releases  operated  to  discharge  the 
mortgage  Men,— citing  section  2938,  Civ.  Code. 
We  do  not  think  there  can  be  any  doubt  but 
that  partltd  releases  are  authorized  by  this 
and  subsequent  sections.  Whether  so  or  not, 
the  universal  practice  of  making  partial  re- 
leases, and  their  obvious  conv^ience  and  im- 
portance to  all  persons  having  any  interest  In 
the  mortgaged  premises,  would  warrant  tub  In 
upholding  and  limiting  them  to  the  purpose 
expressed  In  making  them.  It  certainly  can- 
not be  claimed  that.  If  a  partial  release  is  un- 
authorized, when  made  It  would  nevertheless 
operate  to  dlBchar?;©  the  whole  mortgage  lien. 
The  section  referred  to  does  not  provide,  in 
terms,  for  partial  satisfactions,  on  the  margia 
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of  the  mortgage  record  or  othOTvlse;  but,  as 
the  partial  releases  in  this  case  were  either 
upon  the  marj^n  of  the  record  of  the  mort- 
gage or  in  separate  instruments  duly  acknowl- 
edged and  recorded,  we  think  this  would  im- 
part notice,  or  be  sufficient  to  put  a  person 
dealing  with  the  mortgaged  property  upon 
inquiry,  which,  If  pursued,  would  easily  lead 
to  the  discovery  of  the  fact. 

Defendants  claim  that  there  was  one  par- 
ticular release  made  by  plaintiff  which  had 
the  effect  to  completely  satisfy  and  discharge 
the  mortgage.  It  is  as  follows:  "O.  J. 
Woodward,  Assignee,  to  John  Brown.  Dated 
Nov.  11,  1893.  Consideration,  foO.  That  the 
following  land,  situate  in  county  of  Madera, 
state  of  California,  described  as  follows,  to 
wit:  TiOts  6  and  7  in  block  67  of  Hughes' 
addition  to  the  town  of  Madera,'  •  •  ♦ 
hereby  released  from  the  lien  of  the  mortgage 
made  by  John  Brown  Colony  to  Thomas  E. 
Hughes,  and  recorded,  •  •  •  together  with 
the  debt  thereby  secured,  Is  fully  paid,  satis- 
fied, and  discharged.  [Signed]  O.  J.  Wood- 
ward, Assignee."  "Acknowledged  In  due 
form  Nov.  11, 1893,  and  duly  recorded."  That 
portion  of  this  document  reading,  "together 
with  the  debt  thereby  secured.  Is  fully  paid, 
satisfied,  and  discharged,"  does  not  appear  as 
part  of  the  record  evidence.  At  folio  It 
appears  as  defendants'  Exhibit  S7,  without 
the  paragraph  above  quoted.  In  an  affida- 
vit made  by  one  of  defendants'  attorneys, 
sworn  to  March  5, 1896,  and  served  on  plain- 
tiff's attorney  March  7,  and  filed  March  10, 
1896,  this  release  Is  set  out  with  the  para- 
graph above  quoted  contained  in  It,  and  this 
alleged  new  matter,  among  other  things.  Is 
stated  In  support  of  the  motion  for  a  new 
trial.  The  notice  of  this  motion  was  served 
and  filed  February  29,  1896,  and  stated, 
among  other  things,  that  the  motion  would 
be  heard  "upon  affidavits  hereafter  to  be 
served."  At  the  hearing.  May  9,  1896,  this 
affidavit  was,  on  motion  of  plaintiff's  counsel, 
stricken  from  the  records,  to  which  defend- 
ants* cotmsel  excepted.  I  thhik  it  evident 
from  the  release  itself.  In  whichever  form  it 
is  to  be  considered,  that  it  was  not  the  inten- 
tion of  the  mortgagee  thereby  to  release  the 
entire  debt,  and  that  it  should  not  be  extend- 
ed beyond  its  intention.  The  consideration 
paid  for  the  release  was  $60,  and  this  was 
Indorsed  on  one  of  the  notes  the  same  day, 
as  follows:  "Nov.  11,  1893,  lots  6  and  7, 
block  67,  $50;"  and  on  the  mortgage  was  In- 
dorsed the  following:  "Nov.  11,  "93,  lots  6 
and  7,  block  67  (release  sent  to  Madera)." 
Defendants  were  not  misled  by  it,  for  it  was 
not  made  until  after  they  bad  purchased. 
The  case  of  Beaf  v.  Stevens,  72  Cal.  451,  14 
Pac.  186,  cited  by  defendants,  in  no  wise  con- 
flicts with  this  view. 

6.  There  were  other  matters  set  forth  in 
this  expurgated  affidavit,  and  defendants 
claim  error  In  striking  It  out  as  to  these  mat- 
ters as  well.  It  Is  quite  lengthy,  and  noetl 
not  be  set  forth  In  this  opinion.   This  aiDda- 
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tR  la  before  tu  as  part  of  the  bill  of  excep- 
tions. It  wu  filed  on  March  10,  1896,  and 
the  motion  for  a  new  trial  came  up  on  May 
Bth  following.  The  matters  contained  In  It 
were  malnir  recitals  of  what  appeared  In  the 
record,  and  wae  more  In  the  nature  ol  an 
•T^ment  on  the  motion  than  the  presentation 
of  any  new  fact  of  which  the  court  could 
take  notice.  It  was  not  presented  by  way 
of  Bn^estlns  diminution  of  the  record,  nor 
was  It  In  support  cf  the  ground  of  newly-dis- 
coTered  erldence,  for  that  was  not  made  a 
ground  In  the  motion.  All  the  points  pre- 
sented In  the  affldaTlt  are  made  In  the  briefs 
of  counsel  for  the  defendants,  and  do  not  re- 
quire  Its  aid  for  their  full  determination 
which  iB  given  them  in  this  opinion.  I  can- 
not see  that  they  were  prejudiced  by  striking 
It  out. 

<t.  Defendants  assign  as  error  that  the  court 
allowed  the  affidavit  of  personal  service  of 
Bummoas  on  certain  defendants,  made  Sep- 
tember 15,  1894,  to  be  amended,  and  filed 
September  15, 1896,  nunc  pro  tunc.  The  par- 
ticular in  which  the  amendment  was  made 
was  in  stating  that  affiant  was,  at  the  time 
he  served  the  summons,  over  the  age  of  18 
years,  which,  by  inadvertence,  he  omitted  to 
state.  The  objection  made  was  that  the  court 
could  not,  after  judgment  entered,  allow 
the  affidavit  to  be  amended,  and  that  the 
defaults  entered  were  unauthorized.  The  or- 
der was  ex  parte,  and  directed  that  the 
amended  affidavit  be  made  part  of  the  Judg- 
ment roIL  In  Herman  v.  Santee,  103  Cal. 
619,  37  Pac.  500,  it  was  held  that  this  might 
be  done,  but  In  that  case  opposing  counsel 
was  present  In  court,  and  had  a  hearing  on 
the  motion,  although  not  previously  notified. 
X  cannot  see,  however,  but  that  the  reasoning 
In  that  case  and  the  authorities  cited  in  it 
would  allow  such  an  amendment  ex  parte, 
and  without  notice,  although  such  practice  Is 
not  to  be  commended.  In  such  event  the 
party  claiming  to  t>e  Injured  could  afterwards 
appear,  and  move  to  set  aside  and  vacate  the 
order,  and  such  a  motion  should  be  granted 
upon  a  showing  that  the  amendment  was  not 
true  In  fact  Whether,  however,  the  motion 
here  was  of  such  character  as  to  require  pre- 
Tlotis  notice  need  not  be  determined,  for  de- 
fendants bad  subsequent  notice,  and  full  op- 
portunity to  take  steps  to  have  the  truth  of 
the  matter  ascertained,  and  cause  the  order 
to  be  vacated  If  erroneously  entered.  They 
filed  an  affidavit  calling  attention  to  the 
amended  affidavit,  and  objected  to  the  return 
of  the  Bummons  with  the  amended  affidavits, 
claiming  them  to  be  insufficient,  but  did  not 
controvert  any  fact  stated  in  them,  and  do- 
fendantB  did  not  ask  to  have  the  order  en- 
tered nunc  pro  tunc  vacated  for  any  reason. 

7.  Defendants  assign  as  error  that  plaintiff 
Is  ncc  the  real  party  In  interest,  and  has  no 
rlf^t  to  prosecute  the  action,  and  that  this 
Issue  Is  raised  by  the  pleadings,  and  the  court 
did  not  find  upon  this  Issue.  The  court  found 
that  plaintiff  was  the  owner  and  holder  of 


the  notes  and  morfgagei  v^ea  tbe  action"  was 
bronght;  and  the  evidence  shows  he  took 
them  by  written  and  recorded  assignment 
Hay  1,  i«»i.  Tnere  is  some  evidence  tending  to 
show  that  he  originally  took  them  while  act* 
Ing  for  the  First  National  Bank  of  Fresno,  of 
which  he  was  president,  but  he  testified  that 
be  finally  bought  them  ontrig&t.  The  written 
assignment  of  Thomas  B.  Hughes  (mortgagee), 
dated  February  12,  1893,  to  W.  M.  Hughes,  of 
all  his  right  to  the  notes  and  mortgage,  Is  in 
evidence,  and  In  It  he  recites  that  the  notes 
and  mortgage  are  held  by  O.  J.  Woodwird 
(plaintiff)  and  the  First  National  Bank  as  col- 
lateral security  for  his  Indebtedness  to  them. 
It  does  not  appear  that  plaintiff  had  knowl- 
edge of  this  assignment,  and,  even  if  he  had, 
bis  assignor  conid  not  bind  him  by  recitals  la 
an  ascdgnment  to  another  assignee.  Tbe  find- 
ing Is  Jnstified  by  the  evidence,  and  substan- 
tially finds  on  the  Issue  raised  by  def  endantaT 
answer. 

8.  Defendants  claim  that  the  affidavit  for 
the  order  of  putdicatlon  of  summons  Is  void,  as 
not  in  compliance  with  section  412,  Code  Civ. 
Proc.  The  affidavit  gives  the  names  of  the 
defendants,  and  states  that  they  resided  with- 
out the  state,  and  names  the  state  in  which 
each  resides;  It  refers  to  the  verified  com- 
plaint, and  makes  It  a  part  of  the  affidavit, 
and  states  that  the  defendants  are  proper  and 
necessary  parties  to  the  action;  that  affiant 
has  a  good  cause  ol  action  against  the  defend- 
ants, as  he  Is  advised  by  his  counsel,  and  verily 
believes.  The  complaint  states  a  good  cause 
of  action.  It  was  not  necessary  to  state  that 
the  sheriff  had  returned  the  summons,  and  It 
Is  Immaterial  whether  the  summons  had  been 
returned  when  the  affidavit  was  made.  I  see 
no  defect  In  the  affidavit. 

9.  It  is  further  objected  that  the  affidavit  of 
publication  Is  void  because  It  does  not  state 
that  affiant  was  the  foreman,  printer,  or  prin- 
cipal clerk,  and  does  not  state  that  tbe  sum- 
mons was  publisbed  once  a  week,  nor  the 
length  of  time  published;  citing  section  41S, 
CkMie  Civ.  Proc.  The  affidavit  was  sworn  to 
by  the  publisher  and  proprietor  of  tbe  paper. 
The  Code,  supra,  says  the  proof  must  be 
made  by  the  "printer,  or  his  foreman  or  prin< 
dpal  cleriL"  It  was  held  under  the  prac- 
tice act,  where  tbe  word  ''printer**  Is  used 
that  tbe  word  'proprietor*'  Is,  In  the  sense 
of  the  statute,  synonymouB  with  *prlnter.** 
Qulvey  v.  Porter,  37  Cal.  468.  There  is  noth- 
ing' In  this  point  The  affidavit  states  that 
the  Madera  Tribune  Is  s  dally  and  we^ly 
newspaper,  "and  that  the  sununons,  of  which 
the  annexed  is  a  true  and  correct  printed 
copy,  has  been  published  weekly  in  the  said 
newspaper,  commencing  on  the  17th  day  oC 
May,  A.  D.  1894,  and  ending  on  the  26th  d^ 
of  July,  A.  D.  1804,  inclusive,  In  each  and 
every  one  of  the  consecutive  weekly  Issues 
of  said  newspaper  Issued  during  said  period 
of  time,  being  the  regular  weekly  Issues 
thereof."  Some  doubt  might  arise  as  to 
which  one  of  the  papers,  tbe  dally  or  wedd/a 
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'{s^re^irAl  fo  Vf  Vie  terniB  "aaUl  newipiv^*' 
-^hetber  the  luliifect  refetred  to  vas  tbe 
daUr  or  flie  weddy.  Tbe  affldavft  ■bows 
further  on  that  the  paper  reared  to  waa  the 
"r^nlar  weekly  lasne."  It  does  not  appear 
on  what  day  of  the  wedE  tbe  we^y  paper  Is 
pnbllBhed,  bnt  the  affidavit  aaya  tbe  pabllear 
tlon  ,  began  on  the  nih,  and  was  pabllsbed 
weddy.  The  time  stated  would  give  20  ia- 
sertlons,  and  embrace  70  flays,  I  tbtok  the 
i^davlt  shows  a  snffldent  length  of  time, 
and  tbat  the  pnbUcattou  was  once  a  week. 

8.  Defendants  also  complain  of  the  appli- 
cation made  of  the  several  payments;  that 
they  should  have  been  credited  flret  on  the 
three-year  note,  second  on  the  four-year  note, 
and  third  on  the  five-year  note;  and  that,  If 
they  had  been  so  applied,  there  would  have 
been  nothing  due  on  December  lU,  1803, 
when  the  action  was  commenced,— citing  sec- 
tion 147S,  Civ.  Code.  It  appears  from  the 
evidence  that  the  first  note,  due  In  three 
years,  to  wit,  on  September  28,  1802,  was 
paid  In  full  at  maturity.  The  second  note 
fell  due  September  28,  1893.  and  this  action 
was  brought  December  19.  1883.  There  is 
no  evidence  as  to  plalntitTs  exercise  of  his 
option  to  regard  the  unpaid  notes  as  due, 
which,  by  their  terms,  was  given,  except  the 
bringing  of  the  action.  It  Is  in  evidence 
that  no  payments  were  made  to  plaintiff  ex- 
cept such  OS  were  Indorsed  on  the  notes. 
When  tbe  suit  was  brought,  the  second  note 
wsa  past  due,  and.  If  all  the  payments  made 
after  tbe  first  note  was  paid  bad  been  in- 
doreed  upon  the  second  note,  Instead  of  being 
Indorsed  partly  on  it  and  partly  on  tbe  last 
note  as  was  done,  there  would  still  have  been 
an  unpaid  balance  on  the  second  note.  Tbe 
notes  bore  the  same  rate  of  interest,  and  de- 
fendants were  not  Injured  by  the  alleged 
misapplication  of  the  payments.  The  last 
note  became  due  on  December  19,  1893,  by 
the  commencement  of  the  action,  and  It  was 
not  necessary  to  the  exercise  of  the  option  to 
regard  It  as  due  that  previous  notice  should 
have  been  given  to  Brown  or  Hughes,  for 
there  was  stlil  due  some  unpaid  interest  on 
both  notes,  and  some  unpaid  principal  on  the 
second  note;  and,  besides,  the  beginning  of 
the  action  operated  as  an  exercise  of  the  op- 
tion.   Hewilt  V.  Dean,  91  Cal.  6,  27  Pac.  423. 

10.  DeTendant  Etter  purchased  from  the 
John  Brown  Colony.  February  23,  1802,  and 
bis  lots  have  not  been  released.  He  sets  up 
a  defense  special  to  himself,  to  wit,  that 
HuKhes,  the  mortgagee,  on  November  2(5, 
1S02,  received  from  him  $325  on  lots  7,  8,  9, 
and  10  of  block  28,  and  agreed  to  release  the 
lots  from  the  mortgage,  and  "hold  him  harm- 
less and  secure  In  the  title  to  said  lota."  The 
agreement  was  in  writing,  and  is  in  evidence. 
This  was  nine  months  after  he  had  purchased 
and  obtained  a  deed,  and  one  year  and  seven 
months  after  the  notes  and  tbe  mortgage 
were  assigned  to  plalntlfF.  There  Is  no  evi- 
dence tbat  plaintiff  received  this  money,  or 
hod  any  knowledge  of  lis  payment  to 


Hugbes,  tnd  In  his  answer  Btter  does  not 
allege  knowledge  In  plaintiff,  but  claims  that 
Hogbes  was  and  Is  the  real  owner  of  tbe 
mortgage,  and  Uiat  It  was  simply  pledged 
with  plaintiff  to  secure  [uyment  of  Hughes* 
Indebtedness  to  plaintiff.  Clearly,  without 
proof  of  knowledge  of  this  agreement,  or  coi^ 
sent  thereto.  Implied  or  otherwise^  by  plain- 
tiff. It  cannot  bind  plalntllit  and  18  no  de- 
fense. Even  if  Hughes  was  the  real  ownvc 
of  tbe  mortgage,  and  plaintiff  held  It  and  tb* 
notes  as  security  only,  Hughes  could  not 
bind  plaintiff  any  such  agreement  with- 
out his  knowledge  or  consent;  and  there  la 
no  evidence  that  he  had  any  knowledge  imtU 
tbe  answer  was  filed.  Section  1487,  Ctr. 
Code,  and  the  case  of  Ifahler  t.  Newbaur,  S2 
Cal.  168,  cited  by  defendants,  do  not  con- 
flict with  this  view.  Defendants  dte  numer- 
ous authorities,  among  them  Jones  Mortg.  | 
479,  to  tbe  effect  that  tbe  record  of  asslga- 
ment  of  a  mortgage  is  not  conatructlve  no- 
tice of  It  to  the  mortgagor  so  as  to  make  in- 
valid a  payment  made  by  him  to  the  mort- 
gagee. But  that  author  also  says  In  th« 
same  section  tbat  the  record  of  assignment  of 
the  mortgage  Is  part  of  the  record  title,  of 
which  a  purchaser  of  the  equity  of  redemp- 
tion must  take  notice.  I  do  not  think  any 
case  can  be  found  holding  that  a  payment  bT 
a  purchaser  of  part  of  the  mortgaged  prem- 
ises to  a  mortgagee  who  bad  previously  as- 
signed both  notes  and  mortgage,  and  the  as- 
signee had  recorded  his  assignment,  and  had 
possession  of  the  notes  when  payment  waa 
made,  would  be  good  against  tbe  assignee  of 
tbe  mortgage,  who  had  not  consented  there- 
to.   The  cases  cited  are  not  In  point 

IL  A  question  arises  as  to  tbe  effect  of  the 
sale  of  bloclcs  51  and  60  by  McDonald  to 
Dom  on  January  20, 1892,  on  which  day  Mc- 
Donald conveyed  the  residue  of  the  mortgaged 
premises  (except  block  65.  previously  sold  and 
released)  to  John  Brown  Colony,  a  corpora- 
tion. The  Dorn  blocks  were  released  Feb- 
ruary 23,  1802,  by  plaintiff.  Brown  conveyed 
the  property  to  McDonald  October  8,  1891, 
by  grant  deed,  burdened  with  the  debt  as  It 
stood  when  Brown  conveyed.  It  is  conceded 
by  plaintiff's  counsel  that,  if  the  conveyance 
to  John  Brown  Colony  had  l>een  made  and 
delivered  before  the  conveyance  to  Dom,  and 
plaintiff  had  actual  knowledge  of  that  fact  at 
the  time  he  released  these  blocks,  plaintiff 
would  have  been  compelled  to  credit  his  mort- 
gage notes  with  their  market  value  la  case 
of  the  parcels  conveyed  to  John  Brown  Col- 
ony, which  was  found  to  be  $8,000,  whereas 
he  released  for  a  payment  of  $5,000.  But 
plaintiff  contends  that  the  burden  Is  on  the 
defendants  to  show  these  facts,  and  tbat  nei- 
ther of  the  facts  existed.  The  court  found 
that  plaintiff  had  knowledge  of  both  of  these 
deeds  when  be  released  these  blocks.  They 
bear  the  same  date,  and  were  acknowledged 
the  same  day,  but  the  Dom  deed  was  record- 
ed January  23d,  while  the  John  Brown  Colony 
deed  was  recorded  January  26th.   The  |5,0M 
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paymeDt  was  credited  on  ^  notes.  Then  Is 
ua  evidence  b^ond  the  foregoing  tending  to 
show  which  one  of  these  deeds  In  point  of 
fact  was  first  delivered.  We  think  that  the 
burden  was  upon  defendants  to  show  that 
these  blocks  were  conveyed  to  Dorn  after  the 
conveyance  to  John  Brown  Coloujr,  and,  not 
having  done  so,  we  must  presume  that  the 
evidence  8i]Vported  the  Judgment,  and  that 
the  colony  deed  followed  the  Dorn  deed.  Aa, 
therefore,  the  John  Brown  Colony  lands  were 
first  UaUe,  that  onrporatlon  could  not  and 
does  not  complain  of  the  release  to  Dorn. 
Brown  cannot  complain  if  no  deficiency  is  al- 
lowed against  blm,  and  the  other  defendants 
crnimot  complain  because  their  deeds  were 
sabseqnent  to  the  John  Brown  Colony  deed, 
and  plaintiff  liad  no  knowledge  of  them. 

12.  It  Is  also  claimed  that  the  amended 
complaint  was  filed  after  order  of  publication 
of  summons,  and  was  not  served  by  republi- 
cation of  summons,  nor  was  It  served  on  any 
of  the  defendants  except  R,  H.  McDonald  and 
W.  S.  Chapman.  Thompson  v.  Johnson,  60 
CaL  29^  and  section  472,  Code  CSv.  Proc, 
are  cited.  It  was  held  In  60  CaL,  supra,  that, 
where  a  plalntift  amends  In  matter  <tf  snb- 
ttauce,  be.  In  effect,  opens  the  default  on  the 
original  pleading  and  must  serve  his  amend- 
ed pleading  upon  the  parties.  Including  the 
defaulting  defendant.  The  amendment  here 
was  not  such  matter  of  sntotance  as  would 
bring  the  case  within  the  rule  above  laid 
down.  The  dnnplalnt  alleged  the  amount  due 
oa.  the  notes,  and  that  plaintiff  had  exercised 
his  option  to  regard  the  notes  as  due.  The 
amendment  simply  set  oat  the  Indorsanents 
(tf  payments  on  the  notes,  from  which  It  could 
be  ascertained  Just  what  appeared  In  the 
complaint  It  was  somewhat  In  the  nature 
<tf  a  bUl  of  particulars.  The  only  other  al- 
legation was  as  to  the  option,  and  that  ap- 
peared In  the  orl^nal  complaint  There  is  no 
merit  bi  this  point. 

13.  Defendante  objected  to  pretty  nearly  an 
the  evidence  Introduced  by  jidalntlfl  in  chief, 
bat  I  find  no  alleged  error  meriting  n(^ce. 
On  cross-examination  of  plaintiff  wh^  on  the 
witness  stand  he  was  asked  how  much  was 
doe  on  the  nuirtgage,  and  bow  much  he  paid 
fbr  the  mortgage.  To  the  latter  qnestlon  plaln- 
tllTs  counsel  objected,  and  the  court  sustain- 
ed the  objection,  very  proper^,  I  think.  It 
was  hnmaterlal  what  he  paid.  He  was 
asked  on  cross-examination  It  there  was  any- 
thing owing  to  the  Frst  National  Bank  above 
wlmt  It  paid  for  the  mortgage.  The  plaintiff 
objected  as  hnmaterlal  and  Irrelevant,  and  ttie 
court  refused  the  question.  I  cannot  see 
wherein  defendants  were  Injured  by  this  re- 
fnsaL  Xor  later  on,  when  the  court  refused 
d^endants*  question  as  to  whether  the  wit- 
ness had  any  Uiterest  in  the  suit.  He  bad 
testified  that  there  was  due  him  a  certain 
amount  on  the  notes,  and,  while  the  question 
ma  not  an  Improper  one,  I  cannot  see  that 
the  answer,  whatever  It  might  have  been, 
would  change  the  result  For  the  purpose  of 

Cal.Rep.  i9-^t  P.— S3 


brlni^  the  action.  Us  poasesdon  of  tba 

notes  and  mortgage^  even  It  he  hod  held  them 
for  collection,  wonld  have  been  sufftdent  to 
sustain  ills  right  of  action;  and  later  on.  In  an- 
swer to  defendants*  question,  he  testified  that 
he  "bought  the  mortgage  rl^t  out."  It  was 
also  immaterial  when  he  got  absolute  titie, 
and  a  question  as  to  the  time  was  Immaterial, 
and  80k  nlso,  was  It  Immaterial  whether  he 
advanced  other  money  upon  the  mortgage  than 
the  amount  he  had  testified  to.  The  court 
might  wen  have  allowed  more  freedom  of 
CTOss-examlnation*  but  it  appears  that  the  de- 
fendants were  not  prejudiced  In  their  sub- 
stantial  rights  by  any  restriction  hnposed  tqr 
tlie  court.  These  alleged  errors  are  not  urged 
In  defendants'  brief. 

1£.  Defendants  complain  that  W.  B  Johns, 
a  defendant,  was  a  purchaser  from  the  Madera 
fruit  ft  lAnd  Company  subsequent  to  the 
Bank  of  Madera  titie;  that  he  was  not  served 
with  snmnums,  and  did  not  aj^feait  but  that 
the  court  ordered  the  property  of  the  Madera 
Bank  to  be  sold  befi»e  the  ssle  of  Johns'  lote. 
The  evidence  shorn  that  the  Madera  Fruit 
A  Land  Company  sold  to  Johns,  Jiily  13. 18^ 
block  73,  for  f 4,000,  and  the  deed  was  recorded 
July  14,  1803.  The  Bonk  of  Madera  totdc  its 
deed  from  the  sheriff,  dated  March  12,  adcnowl- 
edged  Aprfi  0,  and  recorded  April  10,  1S85. 
The  writ  in  the  attachment  suit  under  which 
the  sale  was  finaUy  made,  was  levied  June 

2,  and  a  copy  recorded  June  8,  1893,  and  the 
shralff's  deed  took  effect,  by  relation,  from 
the  levy  ot  attachmait  Porter  v.  Flea,  53  Cal. 
165;  Jone^  Mortg.  |  1623.  No  question  is 
raised  as  to  the  validity  ot  the  attachment 
Johns  was  personally  served,  as  shown  by  the 
affidavlte  ot  service,  and  his  default  was  al- 
tered. This  conveyance  of  the  Johns  block 
apparently  was  the  last  one  affecting  fbe  prop- 
erty. The  order  directs  the  sale  of  (1)  the 
lands  held  by  the  Madera  Fruit  &  Land  Com- 
pany; (2)  the  lands  ot  Bank  of  Madera;  (3) 
the  residue  in  the  Inrerse  order  ot  allenatipn, 
OS  shown  by  the  recordation  of  the  various 
deeds,  to  wit  (n)  the  parcels  conveyed  by  the 
Madera  Fruit  &  lAnd  Company  In  the  Inverse 
order  ot  the  deeds,  (b)  the  parcels  conveyed 
by  the  John  Brown  Colony  hi  Uke  order,  (c) 
the  parcels  conveyed  by  John  Brown  In  like 
order.  I  find.  In  tabulating  these  various  deeds 
and  the  order  of  sole  prescribed  In  the  decree, 
that  Johns'  block  Is  the  thlrty-thted  pared  or 
group  ot  parcels  ordered  sold.  The  previous 
parcds  ordered  sold  belonged  to  the  Madera 
Fruit  &  load  Company  and  Bank  of  Madera. 
The  Madera  Fruit  &  Land  Company  took  by 
deed  dated  January  10,  18!^;  the  bank  of 
Madera  (through  Its  attachment)  as  of  June 

3,  1803.  It  the  BherUTs  deed  Is  to  be  given 
effect  as  ot  date  June  3, 1803  fdate  of  attach- 
ment), It  was  error  to  decree  the  sale  of  the 
Bank  of  Madera  lots  before  sclliug  the  Johns 
block.  That  it  must  be  so  treated  Is  beyond 
question.  If  the  Madera  Fruit  &  Land  Com- 
pany had  sold  to  the  Bank  of  Madcm  on  June 
3d,  and  afterwards,  on  July  13th,  had  sold 
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to  Johna  other  of  the  mortgaged  lands,  dearly 
Johns'  land  should  be  first  sold;  and  I  can  see 
no  difference  arising  in  these  relative  rights 
from  the  fact  that  the  title  of  the  bank  came 
through  the  attachment  The  lien  attached 
June  3d,  and,  if  that  lien  Is  to  have  any  value, 
It  must  be  held  to  be  good  as  against  Johns. 
He  had  constructive  notice  of  it,  and  should 
be  charged  with  constructive  notice  of  all  the 
consequences  to  flow  from  It  The  defendant 
Bank  of  Madera  Is  directly,  and  may  be  In- 
juriously, affected  by  this  order  of  sale.  Tte 
learned  Judge  who  tried  the  case  evidently 
treated  the  sheriff's  deed  as  the  Inception  of 
this  defendant's  rights,  as  he  found  that  the 
bank  became  the  owner  March  12,  1895,  and, 
If  that  had  been  the  fact,  the  decree  to  sell 
Johns*  land  last  would  not  have  injured  the 
bank;  but  it  was  not  the  fact. 

15.  The  decree  directs  the  sale  of  lot  23, 
block  28,  towards  the  last  of  the  parcels  to  be 
offered.  It  was  embraced  In  the  mortgage, 
and  was  conv^ed  1^  Brown  to  McDonald, 
and  by  him  to  the  John  Brown  Colony, 
and  by  the  colony  to  the  Madera  Fruit  &  Land 
Company,  and  by  that  company  to  Cecil  Rick- 
etts  by  deed  dated  January  26,  1893,  recorded 
March  25,  1898.  He  was  not  made  a  defend- 
ant, and  does  not  appear,  and  his  lot  has  not 
been  released.  There  is  no  finding  of  the  court 
as  to  the  then  owner  of  this  lot.  To  order  Its 
sale  was  clearly  error.  He  was  a  necessary 
party  in  adjusting  the  equities  of  the  various 
purchasers,  as  much  so  as  numerous  others 
who  were  brought  into  court  Porter  v.  Mul- 
ler,  65  Cal.  512,  4  Pac.  531. 

16.  Lot  4,  block  64,  Is  among  the  earlier  par^ 
eels  ordered  sold.  Htle  is  in  the  Madera  Fruit 
&  Land  Company.  The  remaining  lots  In  the 
blodc  come  later  in  order  of  sale,  ntle  is  found 
by  the  court  to  be  In  the  Bank  of  Madera  of 
the  whole  block  except  lot  4.  The  sherlfTs 
deed  to  the  bank  describes  lots  1  to  3,  5,  6, 
and  22  to  32.  The  deed  from  Brown  to  Mc- 
Donald conveyed  the  whole  block.  McDonald 
conveyed  the  whole  block  to  John  Brown  Col- 
ony, and  the  John  Brown  Colony  conveyed  to 
the  Madera  Fruit  &  Land  Company,  through 
which  the  Bank  of  Madera  takes  title  only 
to  lots  4  to  14  and  25  to  32.  This  chain  of  title 
If^ves  Iota  1  to  3  and  lots  15  to  24  in  John 
Brown  Colony,  and  this  would  necessarily 
change  the  order  of  the  sale.  I  can  find  In  the 
record  no  releases  and  no  conveyances  of  these 
lots  1  to  3  and  15  to  24,  except  as  above  shown. 
The  mortgage  describes  all  of  block  64.  The 
decree  orders  these  lots  sold  as  belonging  to 
the  Bank  of  Madera,  and  makes  no  provision 
for  the  sale  of  any  lots  belonging  to  the  John 
Brown  Colony,  assuming,  I  suppose,  that  there 
were  none.  So  far  as  the  John  Brown  C(riony 
Is  concerned,  not  having  appealed,  it  cannot 
be  heard  to  complain  of  the  order  in  which 
sales  were  directed  to  be  made,  but  the  sale 
of  Its  lands  which  remain  subject  to  the  mort- 
gage must  ^th  reference  to  other  defendants, 
and  especially  as  to  those  appealing,  be  made 
wttli  due  tegaxA  for  tbelr  equities.  I  find  no 


mortgaged  lots  still  In  John  Brown,  and  no  lots 
still  in  McDonald,  or  any  Immediate  grantee 
of  Brown,  cu*  In  the  grantee  of  any  grantee  of 
Brown,  which  have  not  been  rdeased.  If  there 
should  be  any  held  by  his  grantees,  the  decree 
properly  places  them  last  In  order  of  sale,  b^g 
first  alienated. 

17.  The  court  found  that  lots  1  to  6  and 
26  to  32,  tn  block  28,  belonged  to  the  Bank  of 
Madera,  and  these  lots  are  ordered  sold  as 
its  property,  with  other  of  its  lots.  The  rec- 
ord shows  that  the  Madera  Frulf  &  Land  Com- 
pany soid  lots  26  to  32  hi  this  block  to  W.  E. 
Davis  by  deed  recorded  July  14,  1898.  There 
Is  no  evidence  of  any  transfer  by  Davis,  or 
of  any  release  of  the  lots.  Davis  appeared  by 
his  attorney,  and  notice  of  the  appeal  was 
served  upon  said  attorney;  but  Davis  does  not 
appeal.  There  are  sevCTal  dmllar  transfers. 
The  Interest  of  such  grantees  should  be  sold 
before  that  of  the  Bank  of  Madera,  because 
Its  deed  relates  back  to  June  3,  1893. 

IS.  It  is  claimed  that  the  sixteenth  finding 
(fourteenth  Intended)  Is  not  sustained  by  the 
evidence.  In  this:  that  the  evldaice  shows 
that  the  Bank  of  Madera  Is  owner  of  west 
half  of  block  59,  and  is  not  mentioned  In 
the  finding,  and  that  the  Bank  of  Madera  is 
not  the  owner  of  lots  27  and  28,  block  53, 
mentioned  In  said  finding.  The  court  found 
that  all  of  block  59  was  released  September 
4,  1891.  The  west  half  of  block  59  came  by 
mesne  conveyances  Into  the  Madera  Pmlt  & 
Laud  Company,  and  was  part  of  the  property 
attached.  John  Brown  sold  to  one  Boyd  lots 
1  to  14  of  this  block,  September  1,  1891,  and 
the  west  half  of  the  block.  October  8,  ISM, 
to  McDonald,  and  McDonald  conveyed  to  the 
Madera  Fruit  &  Land  Company.  The  mort- 
gage that  was  Introdaced  in  evidence  showed 
an  Indorsement  as  follows:  "Released  by  O. 
J.  W.,  September  4,  1891,  block  69."  Plain- 
tiff alleges  the  release  of  the  whole  Mode 
September  4,  1891,  and  this  is  not  denied. 
On  the  contrary,  defendant  Bank  of  Madera 
sets  out  in  its  answer  the  date  of  the  release, 
and  that  it  was  indorsed  on  the  margin  of 
the  mortgage  In  the  record  of  mortgages. 
The  evidence  justifies  the  finding  as  to  this 
block.  Lots  27  and  28,  block  53,  appear  by 
the  evidence  to  belong  to  the  Madera  Fmlt  & 
Land  Company,  and  should  be  sold  before  the 
lots  of  the  Bank  of  Madera  are  sold. 

19.  The  twentieth  finding  Is  attacked  on  the 
ground  that  the  attorney  of  plaintiff  Is  not 
shown  to  be  entitled  to  any  sum  as  attorney 
fees.  The  mortgage  provided  that.  In  case 
of  default  etc.,  "the  mortgagee  may  foredose 
the  mortgage,  and  may  include  In  such  fore- 
closure a  reasonable  counsel  fee,  to  be  fixed 
by  the  court,"  etc.  There  was  an  allegation 
in  the  complaint  that  the  sum  of  $1,000  la  a 
reasonable  sum  as  attorney's  fees  for  the  pros- 
ecution of  the  action.  This  was  denied. 
There  is  no  evidence  as  to  employment  or 
value  of  the  services.  The  court  found  the 
sum  of  $750  to  be  a  reasonable  sum  to  be  al- 
lowed, and  it  was  carried  Into  the  decree. 
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The  attorney  tams^t  the  aetlon  and  tried  lt» 

and  this  appears  from  the  record.  No  further 
evidence  of  employment  was  required.  The 
^uty  of  fixing  the  amount  of  compensation 
was  cast  upon  the  court,  and  no  evidence  of 
Talae  of  the  services  was  necessary.  St 
1873-74,  p.  707;  Carrlere  v.  Mlntum,  5  CaJ. 
435;  Monroe  T.  Pohl,  72  Cal.  571,  14  Pac 
514;  BanlE  y.  Holt,  87  Cal.  158,  25  Pac.  272; 
White  T.  Allatt,  87  Cal.  245,  25  Pac.  420. 
The  decree  should  be  modified  tn  the  follow- 
ing particulars:  (1)  The  lots  belonging  to  W. 
E.  Johns  should  be  sold  before  the  lots  be- 
longing to  the  Bank  of  Madera  are  offered. 
(2)  Lots  1  to  8  and  15  to  24,  block  64,  should 
be  sold  before  the  lots  of  the  Madera  Fruit  & 
Land  Company.  (3)  Lots  27  and  28,  block  53. 
should  be  sold  among  other  of  the  lots  be- 
longing to  the  Madera  Fruit  &  Land  Compa- 
ny. (4)  The  Bank  of  Madera  deed  must  take 
date  of  Jane  3^  1808.  and  the  order  of  sales 
be  directed  with  reference  to  that  date,  as  In 
the  case  of  W.  E.  Davis,  and  others  like  It. 
(5)  The  provision  of  the  decree  for  d^ciency 
judgm^t  should  be  stricken  out.  (6)  Before 
further  proceedliigs  are  had,  Gedl  Rlcketta 
should  be  made  a  party  defendant,  by  due 
service  of  process,  with  the  right  to  answer 
and  litigate  any  issues  properly  raised  by 
him;  and,  should  there  be  found  other  gran- 
tees of  the  mortgaged  premises,  not  defend- 
ants, whose  deeds  were  recorded  prior  to  the 
commenc^ent  of  the  action,  and  who  are 
necessary  parties,  leave  should  be  given  to 
bring  them  In  also  on  like  terms.  The  deed 
of  the  lot  to  Ricketts  was  dated  January  26v 
1888,  but  Boseuthal's  and  lazar's  deeds  were 
made  subsequently,  so  that  as  to  these  two 
defendants  their  lots  should  be  sold  before 
Ricketts',  and  his  appearance  cannot  affect 
them.  As  to  Etter,  however,  his  deed  ante- 
dates Ricketts',  and  Etter's  lots  should  not  be 
sold  until  aft€s:  Ricketts'  Is  Bold.  The  de< 
fendants  who  have  appealed  should  be  allow- 
ed to  be  heard  upon  all  Issues  raised  by  any 
new  defendant  in  any  way  Injuriously  affect- 
ing them.  But  I  see  no  reason  for  reopening 
the  whole  case,  and  granting  a  new  trial,  for 
It  appears  that  only  one  defendant  can  be  af- 
fected by  the  appearance  of  Ricketts,  and  he 
only  as  to  the  order  In  which  sale  should  be 
made.  In  view  of  the  fact  that  at  least  one 
other  p»son  must  be  made  a  party,  it  be- 
comes Impracticable  for  us  to  point  out  the 
precise  order  In  which  all  the  various  parcels 
must  ultimately  be  sold.  The  principle  adopt- 
ed by  the  learned  Judge  who  tried  the  case  Is 
the  correct  one,  as  the  facts  now  stand.  If  no 
new  fact  should  appear,  upon  a  further  hear- 
ing, affecting  the  rule  as  In  this  opinion  set 
forth,  the  sales  should  take  place  finally  by 
first  exhausting  the  property  (if  there  be  any) 
of  the  mortgagor  and  of  MdDonald  and  of  the 
John  Brown  Colony  In  the  order  named,  and 
then  by  sale  of  the  residue  in  the  Inverse  or- 
der of  the  various  alienations  as  shown  by 
the  recordation  of  the  various  deeds,— placing 
the  last  lota  of  the  residue,  to  which  Uiere  is 


a  recorded  deed,  first  In  order  of  sale,  and  so 

on  to  the  first  lots  sold,— treating  the  deed  of 
the  Bank  of  Madera  as  of  June  3, 1893.  It  is 
recommended  that  the  case  be  rmanded  for 
further  proceedings  In  accordance  with  this 
opinion;  the  costs  of  this  appeal  to  be  al- 
lowed to  the  appealing  defendants. 

We  concur:   SEABIfi,  a;  HAYNES,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  It  Is  ordered  that  the 
case  be  remanded  for  further  proceedings  In 
accordance  therewith;  the  costs  of  this  ap- 
peal to  be  allowed  to  the  ivpealing  defend- 
ants, 

119  CaL  ei 

COUNTY  BANK  OF  SAN  LUIS  OBISPO  t. 
FOX  et  al.   (L.  A.  2S4.) 

(Supreme  Court  of  California.   Nor.  12,  1807.) 

MqRTOAGKS— PbIOKITT — A83IOXMENT— BOJTA  FlDBS 

—Burden  op  Proof. 

1.  Though  Civ.  Code.  5  1214,  provides  that 
every  subseqaent  conveyance  of  realty  is  void  as 
asainst  a  subsequent  mortgagee  in  good  faith 
wiiose  conTeyance  is  first  recorded,  yet,  as  sec- 
tion 1217  declares  that  an  unrecorded  instrument 
is  valid  as  to  those  who  have  notice  thereof,  a 
second  mortgagee  cannot  claim  precedence  over 
a  prior  unrecorded  mortgage,  of  which  he  has 
actual  notice  at  the  time  of  the  execution  of  the 
second  mortgage. 

2.  Where  a  second  mortgagee  has  actual  notice 
of  a  prior  unrecorded  mortgage,  bis  asugnee,  In 
foreclosing  the  second  mortgage,  must  show 
that  he  took  in  good  ftiltii,  for  value,  and  witta- 
out  notice  of  the  prior  mortgage. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Lnls  Obispo 
county;  y.  A.  Gregg,  Judge. 

Action  by  County  Bank  of  San  Luis 
Obispo  against  W.  H.  Fox  and  others  to 
foreclose  a  mortgage.  From  the  Judgment 
rendered,  plaintiff  appeals.  Affirmed. 

Geo.  F.  Witter,  for  appellant.  O.  &  A. 
Webster  and  Wul  Sblpaey,  for  respondents. 

BELCHER,  C  This  Is  an  action  to  fore- 
close a  mortgage,  and  the  only  question  In 
the  case  is  as  to  which  of  two  mortgages 
on  the  same  land  has  priority.  The  facts 
are.  In  substance,  as  follows:  On  October 
8,  1802,  the  defendant  W.  H.  Fox  executed 
to  the  defendant  Stella  Payne  Meads  his 
promissory  note  for  |750,  and  a  mortgage  to 
secure  payment  of  the  same  on  160  acres 
of  land  then  owned  by  him.  This  mort- 
gage was  duly  recorded  November  4,  1892. 
On  October  10,  1802,  Fox  and  his  wife, 
Cynthia  E.  Fox,  secuted  to  the  Farmers* 
Union  of  San  Miguel  their  promissory  note 
for  $480.20,  and  a  mortgage  to  secure  p^- 
meat  thereof  on  the  same  IGO  acres  of  land. 
This  mortgage  was  duly  recorded  on  the 
12th  day  of  the  same  month.  Subsequently 
the  Farmers'  Union  Indorsed  and  assigned 
said  note  and  mortgage  to  the  First  National 
Bank  of  San  Luis  Obispo,  and  the  latter  as- 
signed the  same  to  the  plaintiff.    It  does 
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not,  however,  appear  from  tbe  complaint  or 
findings  when  tbese  assignments  were  made, 
or  that  eltber  of  ttaem  was  erer  recorded, 
or  tbat  any  consideration  was  paid  there- 
for. The  plaintiff  commenced  this  action 
to  foreclose  tbe  last-named  mortgage^  and 
the  mortgagors  sntTered  their  defaults  to 
be  entered.  The  defendant  Meads  answer- 
ed, and  filed  a  cross  complaint,  setting  op 
her  mortgage,  and  alleging  that  the  Uen 
thereof  was  prior  and  snpeiior  to  that  of 
platntlirs  mortgage,  and  praying  that  her 
mortgage  be  foreclosed,  th«  property  sold, 
and  the  proceeds  of  the  sale,  after  payliw 
the  costs  and  expenses  thereof,  be  ai^Ued 
first  to  the  payment  of  the  amount  found 
due  upon  her  note  and  mortgage.  The  case 
was  tried,  and  the  court  found,  among  other 
things,  that,  at  the  time  the  note  and  mort- 
gage mentioned  In  the  complaint  were  exe- 
cuted to  the  Farmers*  Union,  It  had  actual 
notice  of  the  execution  and  odstaice  of  the 
note  and  mortgage  held  by  said  Stella  Fsyne 
Meads,  and  that,  at  the  time  of  aald  as* 
slgnment  from  the  Farmers*  Union  to  said 
First  National  Bank,  the  latter  had  no  actual 
notice  of  the  execution  of  the  note  and  mortp 
gage  made  to  Stella  Payne  Meads,  and  no 
constmctiTe  notica  thereof,  unless  the  facta 
before  stated  constituted  such  notice.  And, 
as  conclusions  of  law,  the  court  found  that 
the  lien  of  defoidant's  mortgage  was  prior 
and  superior  to  the  lien  of  the  plalntlCTa 
mortgage;  that  both  mortgages  be  fore- 
closed, and  the  proper^  sold;  that,  from 
the  proceeds  of  tbe  sale,  the  expenses  of 
sale  be  first  paid,  then  the  amount  due  de- 
fendwit  Meads,  Including  her  costs  and  at- 
torney's fees,  and  then  the  amount  due  the 
plaintiff.  Its  costs  and  attorney's  fees,  with 
the  usual  order  for  docketing  Judgment  for 
deficiencies,  If  any  arise.  A  decree  of  fore- 
closure was  accordingly  so  entered,  from 
which  the  plaintiff  appeals  on  the  Judgment 
roll. 

The  contention  of  appellant  Is  that  the 
court  erred  In  giving  the  Meads  mortgage 
precedence,  and  It  Invokes  the  rule,  de- 
clared In  section  1214  of  the  Civil  Code,  that 
every  conveyance  of  real  property  *i8  void 
as  against  any  subsequent  purchaser  or 
mortgagee  of  the  same  property,  or  any 
part  thereof.  In  good  faith,  and  for  a  valu- 
able consideration,  whose  conveyance  Is  first 
duly  recorded."  It  Is  said:  "The  E^rmers' 
Union  promptly  secured  precedence  by  Its 
record,  and  that  recordation  Inured  to  the 
present  holder."  But  the  Civil  Code  (section 
1217)  also  declares  that  "an  unrecorded  in- 
strument Is  valid  as  between  the  parties 
and  those  who  have  notice  thereof."  And 
the  court  found  that  the  Farmers'  Union, 
at  the  time  Its  note  and  mortgage  were 
executed,  had  actual  notice  of  the  execution 
and  existence  of  the  Meads  note  and  mort- 
gage. It  cannot  therefore  be  snccessfully 
claimed  that  the  mortgage  first  executed 
waa  not  valid  and  entiUed  to  precedence  as 


against  tbe  one  last  executed  while  it  re- 
mained In  the  banda  of  the  mortgsgea 

The  qnestton,  thai,  is,  did  the  assignments 
of  the  mortgage  last  executed  vest  in  tbe 
assignees  auy  rights  superior  to  or  dlfferant 
from  those  hdd  by  the  assignor?  As  before 
stated,  it  Is  not  lUleged  In  the  complaint  ox 
found  1^  the  court  at  what  time  eltiier  of 
the  said  assignments  was  made.  So  tar  as 
appears,  th^  may  both  have  beai  made 
after  the  Meads  mortgage  was  recorded; 
and,  if  so,  the  assignees  took  the  assign- 
ments with  constructive  notice  of  the  prior 
mortgage.  Mahoney  v.  MIddleton,  41  Cal. 
41;  Clark  T.  Sawyer,  48  Cal.  183.  Again,  It 
is  well  settied  that  one  who  claims  to  be  a 
bona  fide  purchaser  must  plead  the  facta 
essential  to  make  him  auch;  that  Is,  that 
he  purchased  for  valuer  and  paid  the  con- 
sideration, before  be  had  notice  of  the  prior 
conveyance  or  mor^ge.  In  Bversdon  v. 
Mayhew,  65  CaL  167,  8  Fac.  641,  it  la  said: 
"The  answer  of  a  bona  fide  purchaser  wltii- 
ont  notice  Is,  says  tbe  BUi>reme  court  of  the 
United  States,  in  the  nature  of  a  new  case, 
founded  on  a  right  and  titie  to  real  prop- 
er^ operating,  if  made  out,  to  bar  and 
avoid  the  plaintiff's  equity,  which  must 
otherwise  prevail.  To  entiUe  a  party  to 
protection  as  such  a  purchaser,  he  must 
aver  and  prove  the  possession  of  his  grantor, 
the  purchase  of  the  premise  the  payment 
of  tbe  purchase  money  in  good  faith,  and 
without  notice,  actual  or  constructive,  prior 
to  and  down  to  the  time  of  its  payment; 
for,  If  he  had  notice,  actual  or  constructive, 
at  any  moment  of  time  before  the  payment 
of  the  money,  he  is  not  a  bona  fide  pur- 
chaser." This  language  was  used  in  r^- 
erence  to  an  alleged  bona  fide  purchase  of 
real  property,  but  we  consider  It  equally  ap- 
plicable to  a  case  like  this.  And  as  there 
was  no  allegation  or  finding  In  this  case 
that  any  consideration  was  paid  for  either 
of  the  assignments,  or  that  the  assignees 
took  the  same  without,  at  least,  constructive 
notice  of  the  prior  mortgage,  appellant's  con- 
tention cannot  be  sustained.  The  Judg- 
ment should  be  affirmed. 

We  concur:    HATNES,  a;  BRITr,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  la  af- 
firmed. 

11»  Cal.  H 

MORROW  T.  BARKER.   (S.  F.  865.) 
(Supreme  Court  of  CaJifomla.    Nov.  12, 1887.) 

CLAIUS  against  liBCBDBNTS*  GsTATEB— 

Limitations. 
T'-'dcr  rode  Civ.  Proc.  §  1493.  providing 
that  all  contract  claims  must  be  presented  within 
the  time  limited  is  the  notice;  and  sectioa  1500, 
declaring  that  no  action  tthaU  he  maintained 
on  a  claim  not  presented, — the  representative  of 
a  creditor  who  has  died  before  the  expiration  of 
the  time  limited  iu  such  notice  cannot  maintain  an 
action  against  a  ttecedcnt's  estate  on  a  claim  not 
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pwtiited  to  the  execator  within  that  time,  as 
■action  358,  relative  to  the  bringiug  of  actiona 
1^  represeotatiTes  of  credlton  wbo  have  died 
before  the  expiration  of  the  time  limited  for  the 
commencement  thereof,  Is  not  iwpUeable. 

In  bank.  Appeal  from  superior  court,  Men- 
docino county;  B.  HcOarre^i  JiidK& 

Actkm  J.  3.  Ifortov,  administrator  of 
ibB  estate  of  John  fiundatFoio.  deceaiedt 
against  J.  H.  Barker,  administrator  of  the  es- 
tate of  Bosan  Vegg,  deceased,  to  reoorer  the 
amoant  of  a  claim  alleged  to  be  due  de- 
fcndant^B  Intestate.  A  demurrer  to  the  com- 
plaint  was  snstalned,  and  plaintiff  appeals. 
Affirmed. 

J.  A  Cooji^,  for  appellant  W.  O.  Foage, 
for  le^ondenti 

HBNSHAW,  J.  On  October  25,  1895,  the 
defendant,  as  the  administrator  with  the  will 
annexed,  published  notice  to  credltora  of  the 
estate  of  Susan  Berg,  deceased,  directing  all 
creditors  to  present  their  claims  within  four 
months  attN  the  first  publication  of  the  no- 
tice. January  2,.  1896.  and  beftwe  the  time 
for  presenting  claims  had  expired,  John  Susd- 
Strom  died,  without  haTlng  made  out  or  prov- 
en his  claim  against  the  estate  of  Berg.  Feb- 
ruary 20, 1886,  letters  of  administration  were 
duly  Issued  to  plalntifl  on  the  estate  of  John 
Sundstrom,  deceased.  February  26, 1886,  the 
four-moDths  time  specified  in  the  notice  to 
creditors  of  the  estate  of  Berg  expired,  and 
the  claim  of  Sundstrom  had  not  been  pre- 
sented or  allowed.  March  0,  1886,  the  claim 
upon  which  tbls  action  Is  based  was  duly 
made  out,  as  required  by  the  statute,  and  on 
Match  16th,  20  days  after  the  time  for  pres- 
oitatlon  had  elapsed,  was  presented  to  the 
defendant,  as  the  administrator  of  the  estate 
of  Susan  Berg,  for  allowanca  The  daim  was 
r^ected  by  the  administrator,  on  the  ground 
that  it  was  not  presented  In  time,  and  was 
barred  by  the  statute.  This  action  was 
brought  upon  the  rejected  claim.  A  demur- 
rer to  the  complaint  was  Interposed,  on  the 
ground  that  the  cause  of  acttea  set  forth  In 
the  complamt  la  barred  b7  sections  1488  and 
ISOO.  Code  ClT.  Proc.  The  ootnrt  below  sns- 
talned  the  demurror*  and  this  toUng  of  the 
coort  Is  the  s^  ptdnt  pLCSimtod  for  deter- 
mination. 

Section  1^  of  the  Code  of  OItH  Procedure 
declares  that  all  claims  arising  upon  contract 
(as  does  the  one  under  consideration),  wheth- 
er the  same  be  due  or  contingent,  must  be 
presented  within  the  time  limited  In  the  no- 
tice, and  any  claim  not  so  presented  is  barred 
forerer.  Here  Is  a  statute  of  limitations. 
The  holder  of  no  claim  Is  excepted  from  its 
disability,  saving  him  alone  who  has  been 
absent  from  the  state.  A  court  is  not  au- 
thorized to  make  an  exception  to  relieve  from 
hardship  or  to  aid  Inherent  equities.  Tynan 
V.  Walker,  36  Oal.  640;  SIchel  T.  CarriUo,  42 
CaL  489.  As  was  said  In  Be  Hlldebrandfs 
Estate,  02  Cal.  486,  28  Pac.  488:  "The  stat- 
ute Is  Imperative  and  I4;>plie8  to  aU  claims 


arising  upon  contracts.  If  tiie  effect  ot  tt 
Is  to  cause  a  lo«  or  work  a  wrong  in  some 
particular  case,  that  is  a  matter  for  the  con- 
sideration of  the  legislature,  and  not  the 
courts."  To  escape  the  effect  of  this  section, 
however,  appellant  seeks  the  aid  of  section 
868  of  the  Code  of  CivU  Procedure,  which 
provides  that  m  case  of  the  death  of  a  person 
entitled  to  bring  an  action,  before  the  expira- 
tion of  the  time  limited  for  the  commence- 
ment thereof,  an  action  may  be  commenced 
by  his  representatives  after  that  time,  and 
within  six  months  from  his  death.  But  sec- 
tion 1500  of  the  Gode  of  Civil  Procedure  de- 
clares that  no  holder  of  any  claim  against  an 
estate  shall  maintain  any  action  thereon  un- 
less the  claim  first  shall  have  been  presented. 
Until  such  presentation,  he  has  no  right  to 
bring  an  action.  Such  Is  the  very  obvious 
meaning  of  the  section.  It  would  be  to  ac- 
cuse the  legislature  of  the  shallowest  verbal 
trifling  to  say  that  by  the  ttro  sections  It 
meant  that  one  could  have  a  right  to  bring 
an  action  who  at  the  same  time  had  no  right 
to  mahitaln  It  The  maintenance  of  a  right 
of  action  means  the  right  to  prosecute  It,  and 
the  first  essential  of  the  right  to  maintain 
or  prosecute  is  the  right  to  bring  or  comm^ce 
It  Situations  have  been  pictured  where 
much  hardship  might  follow  this  presentation 
of  the  law,  as  where,  In  case  of  a  prolonged 
contest  over  the  will  of  one  decedent  there 
may  be  no  personal  representative  appointed 
to  present  his  claim  against  the  estate  of  an- 
other until  the  time  has  lapsed.  If  such  mis- 
fortune should  result  (and  It  need  not  pv- 
haps,  be  seriously  apprehended,  In  view  at 
the  law  permitting  the  appomtment  of  spe- 
cial administrators  for  like  emergencies).  It 
wotild  serve  to  point  an  argument  to  the  law- 
makers, but  not  to  the  Judges,  whose  sole  re- 
sponse must  be,  *lta  scripts  lex."  The  Judg- 
ment appealed  from  is  affirmed. 

We  concur:  BKATTY,  C.  J.;  HARRISON. 
J.J  McFARLAND,  J.;  QAEOUTTB;  J.;  VAN 
FLGDT,  J. 

IW  cel. « 

FINGBB  et  SL  T.  UcGATTOHBT.  (L.  A  229.) 
(Supreme  Court  of  Gallfomla.   Kov.  12,  1887.) 

Wan  Ot  AsSnTAXCB— UOBTOAOB  FoaSCLOSUEF— 
PARTtas. 

1.  A  purchaser  at  foreclosure  Is  entitled  to  a 
writ  of  asBistaDce  aaalnBt  the  mortgacor's  wid- 
ow, who,  as  adoiinistxatn^  was  a  party  to  the 
foreclosare  suit  and  who  does  not  oalm  posses- 
sioD  under  any  right  independent  of  or  advene 
to  that  of  deceased. 

2.  The  widow  of  a  mortgagor,  evat  if  entitled 
to  one-half  the  mortgasea  premises,  consisting 
ot  community  proper?.  Is  not  a  necessary  party 
In  an  aetfon  to  foreclose. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Santa  Barbara 
cotmty;  W.  B.  Cope,  Judge. 

Petition  by  Alexander  Lyall  against  Susan 
McCaughey,  administratrix  of  George  Mc- 
Caugbey,  deceased,  for  a  writ  of  aa^tance 
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to  obtain  possession  of  premises  pnrcbased  by 
petitioner  at  a  sale  under  a  Judgment  of  fore- 
closure in  favw  ot  H,  J.  Finger.  From  an 
order  granting  tb»  wAt,  defendant  appeals. 

TboB.  Mtdfolta  and  W.  A.  Day,  for  awel- 
lant  A.  B.  Putnam  snd  B.  F.  Thomas  Cor 
respondoit. 

SE1ABL3,  G.  Tliis  !■  an  appeal  from  an 
order  of  the  superior  court  In  and  for  the 
county  of  Santa  Barbara,  granting  a  writ  of 
assistance  In  favor  of  Alexander  Lyall,  and 
against  the  defendant  The  facts  disclosed 
the  record  show  that  on  the  6th  day  of 
June,  1S90,  George  McCaughey,  defendant's 
bitestate,  executed  to  H.  J.  Finger  a  mort- 
gage upon  the  land  described  therein,  to  se- 
cure tbe  payment  of  his  promissory  note  for 
(000  and  interest.  McCaughey  died,  and  Su- 
san McCaughey,  his  widow,  was  appointed, 
and  Is  still,  the  administratrix  of  bis  estate. 
The  claim  of  Finger  was  presented  to  the  ad- 
ministratrix, and  allowed  by  her,  and  tbe  al< 
lowance  approved  by  the  Judge  of  the  superior 
court.  Finger  brought  suit  to  foreclose  his 
mortgage,  ipafciTig  the  administratrix  a  party 
defendant  A  notice  of  lis  pendens  was  filed, 
etc.  Defendant  was  duly  served  with  sum- 
mons, and  made  default  A  decree  In  fore- 
closure In  tbe  usual  form  was  entered,  under 
which  a  sale  was  had,  and  Alexander  Lyall 
l)ecame  the  purchaser.  No  redemption  hav- 
ing been  made,  Lyall  In  due  time  received  a 
sherifTs  deed,  which  he  presented  to  api)el- 
lant,  and  demanded  possession  as  In  the  de- 
L-ree  provided  for,  and,  upon  her  refusal  to 
yield  such  possession,  filed  bis  petition  for  a 
writ  of  assistance. 

Appellant,  In  her  answer,  avers  that  she 
was  before  the  Institution  of  the  action  In 
;oreclosore,  and  still  is,  "In  possession  of  the 
[ircmises,  the  subject  of  told  suit  under  claim 
<)f  right  of  possession  and  of  title,  and  that 
the  was  never  made  a  party  to  said  suit  and 
never  appeared,  and  her  right  to  possession 
lias  not  been  and  was  not  litigated  in  said 
iction.  She  therefore  avers  that  she  is  not 
!iubject  to  the  terms  and  provisions  of  said 
Judgment  and,  as  she  Is  advised  and  believes. 
Is  not  subject  to  summary  removal  from  said 
premises  upon  any  process  Issued  upon  such 
judgment"  The  answer  of  Susan  McCaughey 
does  not  deny  that  she  is  the  widow  of  the 
mortgagor,  and  the  administratrix  of  his  es- 
tate. As  such  administratrix,  she  is  entitled 
to  possession  of  his  estate,  and  her  claim  of 
possession  and  a  right  of  possession  will,  in 
the  absence  of  a  showing  to  the  contrary, 
which  does  not  here  exist  be  attributed  to 
her  right  as  an  administratrix. 

If  the  mortgaged  premises  consist  of  com- 
munity property,  appellant  may  be  entitled 
by  right  of  succession  to  an  undivided  one- 
balf  therp^f.  Still,  If  this  is  so.  It  was  not 
necessary  to  make  her  individually  a  party 
defendant  in  order  to  bar  her  right.  Heirs 
Of  m  mortgagor  ore  not  necessary  parties  de- 
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fendant  in  an  action  to  foreclose.  Bayly  t. 
Muehe,  66  CaL  346,  3  Paa  467,  and  4  Pac  486; 
Monterey  Co.  v.  Gushing,  83  OaL  607,  23  Pac 
700;  Cunningham  v.  Ashley,  46  CaL  485;  De 
ta  Ossa  V.  Oxarart  58  CaL  101;  Spotts  v. 
Hanley,  86  Cal.  167,  2i  Pac.  738;  Collins  v. 
Scott,  100  CaL  402,  34  Pac.  1085.  It  Is  suffi- 
dent  to  say  tbat  the  answer  of  appellant  falls 
to  show  that  she  claims  tbe  property  or  the 
possession  thereof  by  any  right  or  title  In- 
dq;»endent  of  or  adverse  to  that  of  her  de- 
ceased husband,  whose  right  was  foreclosed 
In  the  action  to  which  she,  as  administratrix, 
was  a  party.  We  recommend  that  tbe  order 
aK>ealed  from  be  afBrmed. 

We  concur:  HAYNES,  a;  BELCHSB,  a 

FEB  CUBIAM.  For  the  leasona  glrm  in 
the  foregoing  opinion,  the  order  appealed  from 
Is  afilrmed. 


(Ill  CM.  67) 

ADAMS  T.  WALLAGSL    (S.  F.  30a)t 

(Supreme  Court  of  Oallfomla,   Nov.  16,  1897.) 

Areau,— -Chanor  of  Tbeort  — Ooabamtt  — Bx- 
HAD8TIIIO  Other  Sboukitt — Pabol  Et> 
insNCB— Right  or  Action. 

1.  Where  defendant  pleaded  that  the  contract 
sued  OQ  was  one  at  guaranty,  aa  distinguisbo<J 
from  a  general  contract  ot  suretyship,  she  could 
not,  on  appeal,  complain  diat  the  court  so  re- 
garded it 

2.  Where  one  guaranties  payment  of  a  mort- 
gage debt,  the  mortgagee  may  sue  on  the  guar- 
anty without  proceeding  to  realize  on  the  mort- 
gage. 

8.  Where  a  note  bore  an  Indorsement  that  it 
was  given  "for  the  purpose  of  securing  the  pay- 
ment of"  a  mortgage  debt  of  a  third  person,  parol 
evidence  was  nut  admissible  to  show  that  the 
malier  intended  to  guaranty  only  the  deficiency 
remaining  after  foreclosure  ot  the  mortgage. 

4.  Where  an  action  on  a  mortgage  note  given 
by  P.,  and  on  a  note  given  by  W.  in  guaranty 
thereof,  was  dismissed  as  to  P.,  it  could  not  W 
regarded  as  upon  the  note  given  by  bim,  as  such, 
so  as  to  be  barred  by  Code  Civ.  Proc  {  72C. 
providing  that  a  personal  action  for  deficiency 
can  be  maintained  only  after  foreclosure  of  the 
mortgage. 

In  bank.  Appeal  from  superior  court,  dty 
and  county  at  San  Francisco;  William  B. 
Dalugerfleld,  Judge. 

AcUon  by  W.  J.  Adams  against  Darld  1, 
Pierce  and  Smeline  Wallace.  After  dismiss- 
al as  to  defendant  Pierce,  plaintiff  recovered 
Judgment  against  defendant  Wallace  who 
appeals.  Affirmed. 

A.  N.  Drown  and  J.  G.  Bates,  (or  appellant. 

Wm.  H.  Jordan,  for  resi»ondent 

HENSHAW,  J.  Appeal  from  the  Judg- 
ment; the  evidence  being  brought  up  for  re- 
view by  a  bill  of  exceptious.  PlalutiCf  sued 
David  T.  Pierce  and  Emellne  Wallace,  aver- 
ring the  following  facts:  That  one  David  T. 
Pierce  for  a  valuable  cons !d era t ion  made  and 
executed  to  plnintlff  his  promissory  note  for 
the  sum  of  js.lKK),  with  interest  at  the  rate 
of  8  per  cent  per  annum  until  paid;  "that 
for  the  purpose  of  securing  the  payment  ot 

a  Itehearing  denied. 
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■aid  promfflsoiT  note,  defendant  Emeline  Wal- 
lace did  apcm  the  aame  day,  and  for  a  rain* 
aMe  consideration,  make,  execnte,  and  deliver 
to  plaintiff  her  promissory  note  for  the  sum 
of  eight  thousand  dollars,  bearing  Interest  at 
the  rate  of  eight  per  cent  per  annum." 
Plaintiff  further  averred  that  the  Pierce  note, 
though  long  due,  had  not  been  paid;  that 
plaintiff  had  demanded  payment  thereof  both 
from  Pierce  and  defendant  Wallace,  but  that 
they  refused  and  n^lected  to  pay  the  same, 
or  any  part  thereof.  Plaintiff  demanded 
Jo^ment  against  the  defendants  for  the  sum 
dne.  Defendant  Emeline  Wallace  made  an- 
swer and  pleaded  that  the  note  given  by 
Pierce  to  plaintiff  was  secured  by  mortgage 
nptHi  COTtaln  real  estate;  tbat,  as  a  part  of 
the  transaction,  she  executed  to  plalotllf  her 
note,  as  a  guaranty  to  him  for  the  payment 
of  any  d^dency  that  might  result  after  the 
foreclosure  of  the  mortgage.  Before  trial, 
plaintiff  dismissed  his  action  against  the 
defmdant  David  T.  Pierce,  and  proceeded 
against  the  defendant  Bmellne  Wallace  alone. 
Upon  the  trial  It  was  shown  that  the  Wallace 
note  bore  an  Indoraement  as  follows:  "This 
note  Is  for  the  purpose  of  securing  the  pay- 
ment of  note  of  same  date  and  amount  of 
David  T.  Pierce  to  W.  J.  Adams."  This  In- 
dorsement, it  appears,  was  upon  the  Instru- 
ment at  the  time  that  the  defendant  signed 
the  same;  but  the  Indorsement  Itself  Is  not 
rigned  defendant,  but  by  plaintiff.  Plain- 
tiff after  formal  proof  of  the  execution  and 
nonpayment  of  the  Pierce  note,  and  of  the 
above-quoted  indorsement  upon  the  Wallace 
note,  rested  bis  case.  Defendant  sought  to 
show  in  accordance  with  the  averments  of 
her  answer  that  the  Pierce  note  was  secured 
by  a  mortgage,  and  that  ber  contract  with- 
plaintiff  was  that  of  a  guarantor  of  any  de- 
ficiency after  foreclosure  proceedings.  This 
proof  the  court  refused,  under  oldectlon,  to 
allow  her  to  make;  holding  tbat  the  indorse- 
ment upon  the  laack  of  the  note  constituted 
her  contract  of  snaranty.  and  tbat  under  that 
contract  ahe  had  bound  herself  for  the  pay- 
meat  of  the  note,  and  not  for  the  payment  of 
any  deficiency  which  might  result  after  the 
exhaustion  of  other  secarlty. 

Appellant  cannot  be  heard  to  complain  that 
her  contract  with  plaintiff  was  regarded  by 
the  coiu-t  as  a  contract  of  guaranty  (Civ. 
Code,  i  2787),  as  distinguished  from  a  general 
contract  of  surety  (Id.  f  2831),  for  by  her  an- 
swer she  pleads  her  contract  to  have  been  one 
of  guaranty.  At  the  request  of  plaintiff,  she 
pleads,  and  not  of  Pierce,  she  promised  and 
agreed  with  plaintiff  to  answer  for  the  debt 
or  default  of  Pierce.  Were  she  a  mere  sure- 
ty, as  distinguished  from  a  guarantor,  she 
would  have  the  unquestioned  right  to  demand 
that  plaintiff  should  first  apply  to  the  dis- 
charge of  the  debt  the  property  of  the  princi- 
pal. Pierce,  which  bad  been  mortgaged  to 
him.  Id.  H  2849,  2850.  Upon  the  other 
hand,  it  she  be  a  guarantor  tw  the  payment 
of  the  debt  upon  default  then  (it  would  mat- 


ter not  whether  there  were  other  security,  as 
by  mortgage,  for  the  payment  of  that  debt) 
the  principal  creditor  would  have  the  right 
to  prosecute  taia  action  against  the  guarantor 
without  proceeding  to  realize  upon  other  se- 
curities, or  without  going  Into  equity  to 
foreclose  his  mortgage.  Bank  v.  Sosith,  101 
Gal.  415,  35  Pac.  1027;  Brandt,  Sur.  97;  Bay- 
lies, Sur.  pp.  189,  303-306.  When  we  come 
to  consider  the  contract  which  existed  be- 
tween plaintiff  and  defendant,  as  disclosed 
by  the  pleadings.  It  is  seen  that  the  com- 
plaint does  no  more  than  to  charge  In  the 
language  of  the  written  Indorsement  This 
indorsement,  put  upon  the  Instrument  at  de> 
fendant'8  request,  and  before  her  execution 
of  It,  became  a  part  of  her  contract  The 
answer,  however,  distinctly  avers  the  con- 
tract to  have  been  one  of  guaranty  for  the 
payment  of  any  deficiency,  and  the  rejected 
evidence  of  defendant  went  to  establish  these 
averments.  The  evidence  upon  this  point 
was  properly  rejected.  It  was  an  attempt  to 
vary  by  parol  the  clear  and  precise  terms  of 
a  vrrltten  contract  The  contract,  as  written, 
was  a  guaranty  for  the  payment  of  the  Pierce 
note.  The  contract  sought  to  be  proved  was 
for  the  payment  of  any  deficiency  resulting 
after  sale  of  the  mortgaged  property,— a  con- 
tract BO  different  from  the  one  expressed  by 
the  writing  as  to  need  no  more  than  the  bare 
statement  of  It  to  show  tbat  Its  proof,  if  per- 
mitted, would  have  been,  not  only  to  vary 
the  wilting,  but  absolutely  to  substitute  an- 
other agreement  for  It  Defendant  Is  not 
here  seeking  a  reformation  of  the  written 
contract,  but  stands  upon  her  right  to  make 
the  offned  proof  by  parol  against  her  written 
agreement.    This  cannot  be  done. 

The  contention  that  the  action  cannot  be 
maintained  at  all,  as  being  violative  of  the 
provisions  of  section  720  of  the  Code  of  CItH 
Procedure,  Is  not  well  taken.  This  Is  not  an 
action  for  the  collection  of  the  Pierce  debt, 
as  such,  even  If  it  be  conceded  that  this  debt 
was  secured  by  mortgage.  It  is  an  action 
upon  an  Independent  contract  of  the  defend- 
ant, with  which  Pierce  had  nothing  to  do. 
and  which  might  have  been  entered  Into  by 
the  parties  to  it  without  his  knowledge,  or 
against  his  wishes.  There  Is  no  privity  or 
mutuality  or  Joint  liability  between  the  prin- 
cipal debtor  and  his  guarantor.  Bull  v.  Ooe, 
77  Cal  54,  18  Pac.  808;  Baylies,  Sur.  p.  4; 
Cole  V.  Bank.  60  Ind.  334.  The  judgment  is 
affirmed. 

We  concur:  TEMPLE,  J.;  VAN  TUBBT, 
J.;  HARRISON,  J. 


WILLIAMS  V,  BORGWARDT.  (L.  A  835.) 
(Supreme  Court  of  California.    Nov.  18,  1897.) 

SaLB — IMMBDIATI  DbI.ITBRT — BOXA  FlDB  PURCSU^ 
BR— EBTOPPBI.. 

l.Ctv.  Code,  S  S440,  declaring  fraudulent  a 
traoBfer  of  personal  property  "made  by  a  perBon 
having  at  the  time  tlie  possession  at  contntl" 
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flmeof,  mH  not  accompanted  hj  tmmediate  de- 
Uvery,  etc.,  does  not  apply  to  a  sale  ol  property 
attached  liy  the  aheriff,  made  aft^  the  seller  has 
Compromised  with  the  attachment  {daiotiSs,  but 
before  the  attachment  ia  released,  where  ddir- 
er;  is  made  after  the  release. 

2.  A  Bale  of  personal  property  withont  imme- 
diate delivery  and  actaal  and  continued  change 
of  possession  is  good,  even  against  the  seller's 
creditors,  except  vhen  attacked  in  legal  pro- 
ceedings for  the  collection  of  their  debts. 

3.  C.  sold  sheep  to  G.,  without  delivery  or 
change  of  possession,  and  they  were  snbsequent- 
Ij  attached  by  C's  creditors.  After  G.  had 
compromised  with  the  creditors,  but  before  the 
attachment  was  released,  she  sold  the  proper- 
ty to  plaintiff,  who  pnrchased  in  ^od  ftuth,  for 
TBlne,  and  wiuiout  notice  of  anything  that  woold 
afF«!t  hia  title,  field,  that  plaintirs  title  was 
good,  as  against  creditors  of  O.  subsequently 
attaching  the  property. 

4.  Hie  fact  that,  before  the  trial  of  claim  and 
deliyerr  for  chattels  attached  by  the  creditors 
of  plaintiff's  vendor,  the  property  was  purchased 
by  plaintiff  at  a  sale  ander  the  judgment  in  the 
attachment  suit,  did  not  estop  him  from  assert- 
ing that  the  property  was  wrongfully  attached. 

Department  2.  Appeal  from  superior  court, 
Kern  county;  A.  R.  Couklln,  Judge. 

Olalm  and  delivery  by  C.  S.  Williams  against 
H.  h.  Boi^ardt,  Jr.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  &  new 
trial,  defendant  appeals.  AiBrmed. 

B.  Bnmdage,  tor  appellant  B.  BoctBeaa, 

for  respondent 

TEMPLE,  J.  This  Is  an  action  of  claim  and 
delivery  to  secure  certain  sheep.  The  defend- 
ant, wbo  was  sheriff  of  Kern  county,  justifled 
under  a  writ  of  attachment  in  a  suit  brought 
by  John  H.  and  Harry  E.  Wise  agahist  J.  V. 
Caldwell.  The  sheep  were  attached  as  the 
property  of  Caldwell,  Judgment  was  after- 
wards entered  in  favor  of  the  pl^tlffs  In  the 
attachment  suit  the  sheep  were  sold  to 
satisfy  the  Judgment  The  facts  shown  by 
the  evidence  In  the  statement  on  motion  for 
a  new  trial  are:  J.  V.  Caldwell  was  formerly 
the  owner  and  In  possession  of  the  sheep, 
^me  time  In  1894  he  sold  the  sheep  to  his 
sister,  Mrs.  Griffith,  but  there  was  not  an  im- 
mediate or  any  delivery  of  possession  of  the 
property  to  Mrs,  Griffith.  The  vendee  left  the 
property  with  the  vendor,  who  cared  for  it 
qjfter  the  sale  as  before.  Tliere  was  nothing  to 
Indicate  a  change  of  ownership  or  control. 
About  a  year  afterwards  they  were  attached 
by  Alexander  &  Weill  for  a  debt  due  from 
Caldwell.  Mrs.  Griffith  compromised  the  snH 
by  giving  up  some  of  the  sheep  to  Alexander 
&  Weill  In  payment  of  their  demand  against 
Caldwell.  Before  the  sheep  were  released  by 
the  sheriff,  hut  after  she  bad  made  the  com* 
promise  with  Alexander  &  Weill,  she  sold  the 
residue  to  the  plaintiff.  There  was  not  an  Im- 
mediate delivery  of  the  sheep  to  plaintiff,  nor 
could  there  have  been,  for  the  reason  that 
the  sbeep  were  not  in  the  possession  nor  un- 
der the  control  of  Mrs.  Griffith,  and  for  the 
same  reason  section  3440  of  the  Civil  Code 
docs  not  apply  to  the  transaction.  Some  two 
dliys  afterwards  the  attachment  was  released, 
and  plaintiff  then  took  possession,  and  com- 
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menced  driving  them  towards  Babersfleld.  On 
the  way  they  were  again  attached,  at  the  suit 
of  J.  H.  and  H.  B.  Wise,  and  thereafter  de- 
mand was  made  i^n  the  sheriff  by  plaintiff 
for  the  property,  which  being  lefused,  plaintiff 
brought  this  action. 

The  def^dant  questions  the  sale  to  plain- 
tiff, as  not  authorized  by  the  power  of  attor- 
ney. It  was  not  necessary  that  the  authority 
should  be  found  in  that  instrument  The  pro- 
vision there  found  did  not  and  could  not  limit 
the  power  of  Mrs.  Griffith  to  direct  the  sales 
In  other  modes.  Caldwell  testified  that  he  had 
such  authority,  and  the  court  so  found.  As 
already  stated,  an  Immediate  change  of  pos- 
session was  not  nnder  the  circumstances, 
required.  The  sale  to  Mrs.  Griffith  was  not 
a  nullity.  It  was  good  against  all  the  world, 
except  the  creditors  of  Caldwell,  and  was  good 
against  them,  also,  except  when  attacked  in 
legal  proceedings  tm  the  adleetlon  of  th^ 
debts.  They  may  cause  the  propraty  to  be  a[>- 
propriated  to  the  payment  of  their  debts  only 
in  the  modes  provided  by  law.  Bump,  Fraud. 
Oonv.  S  460.  Being  the  owner,  she  could  con- 
vey the  same,  and  a  purchaser  from  her  would 
acquire,  In  any  event,  a  good  title  against  all 
the  world,  except  such  creditors,  and  against 
them  also,  if  he  was  a  purchaser  in  good  faith, 
for  value,  and  without  notice.  Paige  v.  O'Neal, 
12  Cat  483.  That  was  a  case  similar  to  this, 
and  the  court  said:  "Though  this  sale  was 
void,  as  against  the  creditors  of  Kelty  and 
Reynolds,  in  being  made,  to  the  knowledge 
of  Mcdoud,  to  prevent  Fisher  from  reaching 
the  property  on  execution,  or  by  attachment 
it  was  good  as  between  Kelty  and  Reynolds 
and  McCloud;  and  a  sale  by  the  latter  to  the 
plaintiff,  for  a  valuable  c(»islderation,  with- 
out notice  of  the  original  fraud,  passed  a  per- 
fect title.  The  plaintiff  could  not  be  afflicted 
In  his  purchase,  though  the  title  of  his  ven- 
dor was  acquired  by  fraud."  It  was  not  shown 
that  the  plaintiffs  In  the  attachment  suit  were . 
credltoi-s  of  Caldwell  when  the  sale  was  made^ 
to  Mrs.  Griffith,  nor  (if  that  could  have  made 
any  difference)  that  their  debt  was  contracted 
while  the  property  remained  in  the  possession 
of  Caldwell,  and  apparently  his,  without  knowl- 
edge on  the  part  of  Wise  of  the  sale  to  Mrs. 
Griffith.  Since  the  utie  of  Mrs.  Grtffltli  was 
good  except  as  to  a  possible  class  of  persons, 
it  was  Incumbent  upon  the  defendant  to  show 
the  existence  of  such  a  class,  and  that  the  at- 
taching creditors  belonged  to  that  class.  It 
was  shown  beyond  controversy  that  plaintiff 
was  a  purchaser  for  a  valuable  consIderatloii» 
and  the  presumption  ia  that  he  was  a  pur- 
chaser in  good  faith,  and  th^  Is  no  evidence 
which  tends  to  the  contrary.  It  does  not  ap- 
pear that  he  knew  of  the  Indebtedness  of  Cald- 
well to  the  plaintiffs  in  the  attachment  suit 
before  the  writ  of  attachment  was  served. 
There  Is  nothing  to  show  that  Caldwell  owed 
other  debts,  except  the  two  which  were  paid 
by  the  sale  to  plaintiff,  or  before  that  time. 
It  was  not  shown  that  plaintiff  knew,  or  had 
reason  to  suspect  that  wnen.  Caldwell  sold  to 
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ICna.  GrUBth  th«re  had  not  been  a  ■aUdeat 
delivery  of  the  property  to  her,  followed  by  a 
eimtlinied  diuse  of  poneorton.  Indeed,  it  la 
doobtfnl  If  It  can  be  said  that  there  was  proof 
that  wmiama  knew  that  Caldwell  had  ever 
owned  tlie  propeHy,  althongh  that  may  be  &»• 
nmed  fttun  the  fact  lliat  a  part  of  the  ooarid- 
eratkn  for  the  sheep  was  a  debt  due  him  from 
CaldweH.  There  la,  in  abort,  no  evidence  tend- 
tng  to  show  that  Wllllanv  waa  not  a  pcrchaaer 
In  good  titth,  and  without  notice  of  anything 
which  could  render  the  sale  fraudulent. 

Before  the  trial  of  tiila  action,  the  attach- 
ment salt  had  gone  to  Judgittent,  and  an  execu- 
tion waa  lasued,  under  which  the  sheep  were 
■old.  At  Uiat  sale  the  i^lntlff  waa  the  poiv 
t^ianer  of  all  the  aheep,  and  In  that  mode  ob- 
tained poeseealon  of  all  the  property  which  he 
allegee  was  detained  from  him.  The  only  point 
nwto  at  the  trial,  txe  which  Is  made  here,  In 
regard  to  this,  le  that  defendant  f<nltM  tiiat 
thereby  plaintiff  Is  estopped  from  denying  that 
the  sheep  were  rlghtfolly  attached  as  the 
pnpaty  of  CaMwell.  The  oonrt  found— and, 
I  tUnk,  cMTectly^-that  this  did  not  constitute 
an  eatopp^  FerhfqM  the  fact  that  the  plain- 
tiff bad  reoorered  the  possession  of  his  piop- 
erty  ought  to  have  changed  the  rate  of  dam- 
ages. Bat  as  no  snch  point  la  made,  and  as 
tbe  .flTldence  shows  that,  had  tiie  rule  of  dam- 
ages which  I  deem  the  correct  role  been  fol- 
lowed, the  amount  at  the  judgment  would  have 
been  about  tite  nme  as  It  Is^  a  reversal  Is  not 
caned  for.  The  Judgment  and  Oder  are  af- 
flrmed. 

We  concur:  HBNSHAW,  J.;  McVAB- 
LAND,  J. 


lit  C&I.  78 

BANTA  T.  WINK  et  al.  (Sac.  247.) 

(Siyrane  Court  of  Califomia.  Nov.  18^  1897.) 
Cbaxob  of  V&xott. 
Under  Code  Cir.  Froe.  1 895,  proriding  that 
certafai  actkHiB  must  be  tried  In  the  county  in 
whidi  defendants  or  Bome  of  them  reside,  or,  if 
"none"  of  them  resltle  in  the  state,  the  action 
may  be  tried  in  any  county  which  the  plamtiff 
may  dengnate;  and  section  S96,  dectsxing  thaL 
if  the  county  to  which  the  action  is  commenced 
Is  not  the  proper  county,  the  action  may,  nev- 
erthelesB,  be  tried  therein,  snless  defendant,  at 
the  time  he  appeara.  files  an  affidavit  of  merits, 
and  demands  that  the  trial  be  had  in  the  proper 
coonty.—aD  order  for  change  of  venue  may  be 
granted  on  the  affidavit  and  demand  of  those  de- 
fendants who  reside  In  another  county,  without 
joining  In  such  demand  other  defendants  who  re- 
aide  withont  the  state. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court;  Fresno  county; 
W,  RlBley,  Judge. 

Action  1^  Fred  Banta  against  Arnold  Wink 
and  others  for  a  partnership  accounting.  From 
an  order  fhanging  the  idace  of  trial,  plaintiff 
appeals.  Affirmed. 

li.  L.  OotYt  for  aroellant  F.  H.  Short,  H. 
H.  Welsh,  and  Bmner  &  Bruner,  for  respond- 
ents. 
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BHLCHEB,  a  This  aeUon  was  commenced 
In  the  superior  court  of  the  county  of  Fresno, 
on  December  16,  18B&  The  purpose  of  the 
action  was  to  have  It  adjudged  that  the  .plain- 
tiff  was  the  owner  and  entitled  to  the  posaes- 
oion  of  an  undivided  one-third  interest  In  all 
the  property,  business,  proceeds,  and  profits 
of  an  alleged  co-partnership,  and  fw  an  ac- 
counting. Fire  pextles  were  named  In  the 
complaint  as  defendants,  of  whom  two»  Ar- 
nold Wink  and  Isaac  Banta,  resided  In  the 
state  of  Oregon;  twot  George  O.  Bolbrook  and 
W.  a  Weymouth,  resided  In  the  dtr  and 
county  of  San  Francisco;  and  one,  James  Tls- 
comla,  resided  In  the  county  of  Calaveras. 
Wink  and  Banta  were  temporarily  in  the 
county  of  Fresno  when  the  action  waa  com- 
menced, and  were  at  once  saved  with  the 
summons.  Thereafter,  on  the  26th  of  the 
same  month,  they  appeared  by  their  attorneys, 
and  denmrred  to  the  comprint  The  other 
defendants  were  served  later,  end  on  Jan- 
uary 24,  1806,  appeared  by  their  attorneys, 
and  demurred  to  the  complaint,  and  at  the 
same  time  served  upon  the  attorney  of  plain- 
tiff, and  filed,  affidavits  of  merits,  stating 
the  places  of  residence  of  said  defoidants, 
and  a  demand  in  writing  that  the  trial  be  had 
In  the  dty  and  county  of  San  Francisco,  and 
also  a  notice  tha^  on  a  day  named,  they  wonld 
apply  to  the  court  for  an  order  changing  the 
place  of  trial  as  demanded.  Accompanying 
these  papers  was  a  notice,  signed  by  Wink 
and  Banta,  stating  that  they  united  with 
their  co-defendants  in  demanding  that  the 
place  of  trial  be  changed  as  requested  by 
them.  The  motion  was  heard  by  the  court, 
and  granted,  and  from  that  order  the  plain- 
tiff ai9«U& 

The  coatentlon  of  appellant  is  that  an  of 
the  defendants  In  an  action  must  Jom  In  a 
motion  for  a  change  of  the  place  of  trial;  and 
that  as  tbB  defendants  Wink  and  Banta  had 
been  served  In  the  county  of  Fresno,  and  In 
due  time  bad  appeared  and  demurred  to  the 
complaint  without  making  any  motion  for  a 
change  of  the  plfuie  of  trial,  they  could  not 
thereafter  Join  with  the  other  defendants  In 
any  motion  asking  for  such  change;  and  that, 
under  the  statute  neither  they  nor  the  other 
defendants  were  entitled  to  the  order  mad^ 
but  plaintiff  was  thereafter  entitled,  as  a  mat- 
ter of  right,  to  have  the  action  tried  in  the 
county  hi  which  It  was  commenced.  An  ac- 
tion Uke  this  "must  be  tried  In  the  county  hi 
which  the  defmdants,  or  some  of  them,  re- 
side at  the  commencement  of  the  actlcm;  or, 
If  none  of  the  detendanta  reside  In  the  state, 
*  *  *  the  same  may  be  tried  In  any  coun^ 
which  the  plaintiff  may  designate  In  his  com- 
plaint" Code  Civ.  Proa  I  3!)o.  "If  the  coun- 
ty in  which  the  action  is  commenced  Is  not 
the  proper  county  for  the  trial  thereof,  the 
action  may,  notwithstanding,  be  tried  tlicreln, 
unless  the  defendant,  at  the  time  he  Api)ears 
and  answers  or  demurs,  files  an  afilJavIt  of 
mei'Ita,  and  demands.  In  writing,  that  the 
trial  be  had  In  the  proper  county."  Id.  }  306. 
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Aa  defendants  Wink  and  Banta  did  not  re- 
side In  this  state,  they  could  not  move  for  a 
change  of  venue;  bat  that  fact  did  not  de- 
prive the  other  defendants  of  the  right  to 
have  the  case  tried  In  the  county  in  which 
they,  or  some  of  than,  resided  at  the  com- 
mencement of  the  action.  It  Is  only  when 
none  of  the  defendants  reside  In  the  state 
that  the  action  may  be  tried  In  any  county 
which  the  pkUntltC  may  designate  In  his  com- 
plaint It  was  not  necessaiT  tar  Wink  and 
Banta  to  Join  In  the  demand  for  a  change, 
but  was  only  necessary  that  all  those  who 
had  a  right  to  make  the  demand  shoi^  Join 
In  doing  80.  This  they  did,  and  the  court 
properly  granted  the  motion.  The  order 
should  be  affirmed. 

We  concur:  HATNES,0.;  SEABL8.a 

FEB  CUBIAM.  For  the  reasons  given  In 
the  foregoing  opbilon,  the  order  Is  affirmed. 


JOSICH  V.  AUSTRIAN  BENEVOLENT  SOa 

OF  SAN  JOSE.  (S.F.6U3.) 
(Supreme  Court  of  Callfonva.    Nov.  18,  1807.) 

BsssncuL  AssooiATio}!— EXPDLSKUI  or  Mekbbb 
— Bbvibw. 

Expulsion  of  one  from  a  beneficial  asso- 
ciatioD  for  calliDg  other  members  "a  lot  of  sons 
of  dogs"  cannot  be  reviewed  by  a  court,  be  hav- 
ing had  dup  notice  and  a  fair  trial  according  to 
the  constitution  and  by-laws  of  the  society;  the 
constitution  declaring,  as  purposes  of  the  society, 
"the  moral  tuition  of  eacb  other,  and  the  propa- 
gation of  general  intelligence,  unity,  friendship, 
and  brotherly  love  among  all  members,"  and  de- 
claring that,  "if  any  member  *  *  *  be  guilty 
of  improper  conduct,  *  *  *  he  shall  be  fined, 
suspended,  or  expelfed.  at  tiie  discretion  of  the 
society." 

Department  2.  Appeal  from  superior  court, 
Santa  Clara  county;  W.  Q.  Lorlgan,  Judge. 

Action  by  Nick  Joslch  against  the  Austrian 
Benevolent  Sode^  of  San  Jos&  Judgment 
for  plalntifL  D^endant  appeals.  Reversed. 

Jamea  B.  Lowe  and  Charles  ClaiA,  for  ap> 
pellant  N.  B.  Wretman  and  O.  A.  Dandger, 
for  respondent. 

McFARLAND.  J.  Defendant  Is  a  corpora^ 
tlon  organised  under  the  laws  of  this  state. 
Plaintiff,  who  was  a  member  of  the  corpora- 
tion, filed  his  petition  for  a  writ  of  mandate; 
alleging  bis  Ulegal  expulsion  1^  the  defend- 
ant society,  and  praying  that  he  be  restored 
to  full  membership,  as  theretofore.  The 
pl^ntllf  had  Judgment  In  the  lower  court  aa 
prayed  for,  and  the  defendant  appeals  from 
the  Judgment. 

It  is  not  contended  by  respondent  that  he 
did  not  hare  a  fair  trial  before  the  society 
after  due  notice,  and  the  fact  that  be  had 
such  trial  appears  from  the  findings.  It  ap- 
pears very  fully  that  the  only  ground  upon 
which  the  court  below  rendered  its  Judgment 
was  that  stated  In  the  ninth  finding,  which  Is 
aa  follows:  "That  the  charges  upon  which 


the  plalntlfF  and  petitioner  was  tried  and  ex- 
p^ed  constitute  no  offense  against  the  said 
society.  Its  constitution  or  by-lava,  or  rules 
or  r^ulations,  or  resolutions,  and  that  the 
said  defendant  socle^  had  no  power,  authori- 
ty, or  Jurisdiction  to  try  the  said  plalntlfl  and 
petitions  hweln  upon  the  said  charge,  or  to 
expel  him  therefor;  that  there  never  was  a 
constitutional  invvlslon  or  l^-law  or  rule  or 
regulation  or  resolution  of  said  defendant  so- 
ciety making  or  prescribli^  such  charge  a 
ground  for  expulsion."  The  constitution  of 
the  society  provides,  among  oth^  things,  aa 
follows:  "The  object  of  the  Austrian  Be- 
nevolent Sode^  of  San  Jos6  shall  be  rdil^ 
of  the  sick  members,  the  Interment  of  the  de- 
ceased members,  the  moral  tuition  of  each 
other,  and  the  propagation  of  general  Intelli- 
gence, unity,  friendship  and  brotherly  lore 
among  all  members."  Article  2, 1 1.  provides 
as  follows:  "Any  member  who  shall  violate 
any  of  the  principles  of  the  socie^  or  ofCend 
against  the  constitution,  Iqr-laws,  or  rules  of 
the  society,  shall  be  fined  and  reprimanded, 
m  expelled,  as  the  l^-laws  may  direct^  or  the 
society  determine."  Article  15.  I  6,  leaving 
out  those  parts  of  It  not  pertinent  here^  Is 
as  follows:  **If  any  member  shall  *  *  * 
be  guilty  of  Improper  conduct,  either  In  or 
out  of  the  haU,  •  •  *  he  shall  b»  fined, 
suspended,  or  ecpelled,  at  the  discretion  of 
the  society." 

The  charge  against  respondent,  upon  which 
he  was  expdied,  was  made  by  A.  Anflcevlch, 
a  member  of  the  society,  and  Is  as  followa: 
"San  J0S6,  May  14,  1895.  To  the  President, 
Vice  Pre^dent,  Officers,  and  Members  of  the 
Austrian  Benevolent  Socle^  of  San  Joafr- 
Sirs  and  Brothers:  I  here,  by  this  present, 
bring  a  formal  charge  against  Bro.  N.  Joslch. 
On  ths  evening  of  April  9;  1885,  I  went  to 
Bro.  N.  Joslch's  house  on  an  official  visit  (vis- 
iting committee)  to  enaulre  aa  to  the  state 
of  his  health  and  make  report  on  that  same 
ev^ng  to  the  society.  Bra,  N.  Joslch  re- 
ceived me  somewhat  cold,  and  after  I  bad 
asked  him  how  Is  his  health  was  he  answw 
me,  There  la  a  lot  of  sons  of  dogs.'  I  r^ily, 
'No,  Nick,'  and  he  answer,  'Yeas,  Antldvlch, 
their  are  lota  of  yours.'  Now,  toother  pre^- 
dent,  officers  and  members,  I  do  bring  a 
charge  to  Bro.  N.  Joslch  for  such  language 
use  to  one  oScev  of  our  aoclety.  Fraternally 
yours,  A.  Antlcevich.'*  This  was  certainly 
most  uufraternal  language,  used  towards, 
not  only  the  party  making  the  charge,  but  to- 
wards a  large  number  of  the  other  members; 
and  the  Judgment  of  the  court  below  cannot 
be  sustained  unless  It  can  be  held  that  the 
socle^  Itself  had  no  right  or  Jurisdiction  to 
determine  that  the  use  of  it  was  a  violation 
"of  the  principles  of  the  society."  or  an  of- 
fense "against  the  constitution,  by-laws,  or 
rules  of  the  society,"— the  purpose  of  the 
society,  as  expressed  in  Its  constitution,  be- 
ing, among  other  things,  "the  moral  tuition 
of  each  other,  and  the  propagation  of  general 
intelligence,  unity,  friendship,  and  Inotherly 
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lore  among  all  memberfl."  We  think  that 
tbe  power  to  determine  that  question  was 
with  the  socle^  Itself,  and  assented  to  by 
the  respondent  by  the  contract  which  he 
made  when  he  became  a  member  of  the  so* 
clety,  and  that  what  la  proper  fraternal  con- 
duct of  a  member  of  a  society  like  the  appel* 
lant  ts  not  a  matta  to  be  taken  out  of  the 
bands  of  the  society  by  a  court,  where  the 
accused  has  bad  doe  notice,  and  a  fair  trial. 
In  acciurdance  with  the  constitution  and  by- 
laws of  the  bodety.  As  this  court  said  In 
Von  Arx  T.  San  Francisco  GruetU  Vereln, 
113  Gat  379,  45  Pac.  685.  "Where  the  society 
has  by-laws,  not  unreasoikable  in  their  char- 
acter, which  are  applicable  to  the  difficulty 
out  of  which  the  litigation  arises,  and  the 
asserted  rights  of  the  parties  have  been  de- 
termined by  the  society  in  accordance  with 
Bvcb  by-laws,  a  court  will  not  ordinarily  in- 
terfere." Tbe  contention  of  the  appellant  is, 
we  think,  fully  sustained  by  the  recent  de- 
cision of  this  court  in  Lawson  t.  Hewel,  50  Pac. 
763.  The  property  rights  claimed  by  the  appel- 
lant In  that  case  were  substantially  the  same 
as  those  claimed  by  the  re^ndent  in  tbe 
case  at  bar,  and  the  court  there  said:  "His 
interest  in  the  property  thus  appears  to  be 
only  Inddental  to  his  membership,  and  will 
cease  upon  his  ceasing  to  be  a  member.  If 
be  has  forfeited  his  right  of  meml>ershlp  by 
reason  of  his  conduct,  this  interest  in  the 
property  will  not  prevent  bis  expulsion,  or 
give  to  courts  the  right  to  prevent  an  Investi- 
gation of  the  charge,  or  themselves  to  deter- 
mine Its  sufficiency."  And  the  court  further 
say,  quoting  from  the  opinion  in  State  t. 
Odd  Fellows'  Grand  Lodge.  8  Mo.  App.  148: 
"When  men  once  associate  themselves  with 
others  as  oi^anized  bands,  professing  certain 
religious  views,  or  holding  themselves  out 
as  having  certain  ethical  or  social  objects, 
and  subject  tbems^ves  to  a  common  disci- 
pline, they  have  voluntarily  submitted  them- 
selves to  the  disciplinary  power  of  the  body 
of  which  fhey  are  members,  and  it  is  for  the 
Boclety  to  know  Its  own."  When  a  member 
of  sucb  an  association  has  been  expelled,  a 
court  will  not  interfere  on  his  behalf,  unless 
It  be  shown  that  he  has  not  had  due  notice 
at  the  charge  against  him,  and  a  fair  trial, 
<x  that  the  rules  which  he  Is  charged  with 
Tlolatlncr  are  immoral,  or  against  public  poli- 
cy, or  contrary  to  the  law  of  the  land,  or 
that  they  are  dearly  In  contravention  of  nat- 
ural Justice,  or  that  the  decision  against  him 
has  been  made  mala  fides,  or  from  malice. 
And  nothing  of  this  kind  appears  in  the  case 
at  bar.  Persons  who  contemplate  becoming 
members  of  a  society  like  the  respondent 
should  undmtand  that  their  rl^ts  as  such 
members  will,  as  a  general  rule,  be  deter- 
mined by  those  with  whom  they  thus  volun- 
tsrily  assodate  themselves,  and  that  courts 
wfU  not  interfere  with  their  Maternal  troub- 
les ^cept  in  such  »treme  cases  as  are 
above  Indicated. 
It  la  contended  by  respondent  that  the  real 
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merits  of  the  case  cannot  be  reached  on  this 

appeal,  because  nothing  except  the  Judgment 
zoU  Is  here.  But  the  transcript  shows  that 
the  decision  was  entirely  based  upon  tbe 
ninth  finding  above  quoted,  which  is  the 
same,  substantially,  as  an  order  sustaining  a 
general  demurrer  to  the  complaint,  and 
shows  dearly  the  basis  upon  which  the  Judg- 
ment rests.   The  Judgment  is  reversed. 

Ws  concur:   TBMPLB,  J.,  HENSHAW,  J. 


119  Gal.  78 
PEOPLB  T.  KKOX.   (Gr.  822.) 
(Supreme  Court  of  California.    Nov.  17,  1897.) 

FALBB  PbUSOXATIOS— [NFOKMATION— SUFFICIENCr. 

1.  Pra.  Code,  i  529,  dedaiiog  that  "every  per- 
son who  falsely  personates  another,  and  In  such 
assumed  character  either  becomes  bail  or  surety 
for  any  party,  •  •  *  is  punishable,"  etc., 
doea  not  refer  to  a  esse  where  a  person  assumes 
merely  an  official  character. 

2.  An  iDformation  under  Pen.  Code,  {  S29, 
declaring  that  "every  person  who  faleely  person- 
ates another,  and  in  sach  assumed  character  ei- 
ther becomes  ImU  or  surety  for  any  party, 
*  *  *  is  punishable,"  etc.,  must  state  the 
name  of  the  person  falsely  personated. 

Department  1.  Appeal  from  superior  court, 
Napa  county;  B.  D.  Ham,  Judge. 

A  danurrer  to  an  information  against  Albert 
Knox  was  sustained,  and  the  state  appeals. 
Affirmed. 

Atty.  Gen.  Fit^^ald,  for  the  People.  E.  h. 
Webber  and  W.  P.  Myle^  for  respondoit 

GAROUTTE,J.  Tbls  appeal  is  prosecuted  t^y 
the  people  to  test  the  validity  of  an  order  of 
the  superior  court  sustaining  a  demurrer  to 
an  information  filed  against  the  defendant, 
Albert  Knox.  This  information  la  based  upon 
section  529  of  the  Penal  Code,  which  declares 
that  "every  person  who  falsely  personates  an- 
other, and  In  such  assmned  character  dth^ 
becomes  bail  or  surety  for  any  party  *  •  • 
is  punishable,"  etc.  By  the  Information  in  this 
case  the  defendant  is  charged  with  falsdy 
personating  anoth^,  in  this:  that  he  did 
**winfnlly  and  unlawfully  falsely  personate  an- 
other, to  wit,  an  officer  of  the  law  and  a  eon- 
stable,  and  In  such  assumed  character  did  take 
away  tae  Anita  Lynde,  a  child  of  the  age  of 
four  years,"  etc.  Hie  information  further  al- 
leged that  he  was  not  at  the  time  an  officer 
of  the  law  or  omstable.  nils  Infonnatlon  Is 
susceptible  of  but  two  constructiws,  either  of 
whldi  renders  It  ot^ecUonable.  If  the  plead- 
ing be  construed  as  one  charging  tbe  defend* 
ant  as  fiUsely  represoitlng  himself  to  be  an  of- 
ficer ot  the  law  and  a  constable,  then  it  must 
fall,  for  the  section  is  not  broad  enough  to 
cover  such  a  state  of  teets.  The  section  Is  In- 
toided  to  cover  acts  done  by  one  person  while 
representing  Umself  to  be  anoth^  and  differ- 
ent person.  It  does  not  refer  to  a  case  where 
a  party  falsdy  aasmnes  an  official  character. 
If  the  remaining  construction  of  the  plea^ng 
be  adopted,  then  It  is  demurrable  In  not  stating 
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the  name  of  the  officer  of  the  law  or  constable 
irtilch  defendant  represented  blmself  to  De. 
The  defendant  la  clearly  entitled  to  be  noti- 
fied of  that  fact  It  might  be  further  said 
that  the  pleading  is  not  satisfactory  in  the  eyes 
(tf  the  law,  from  the  mere  fact  that  It  Is  bus- 
ceptiUe  of  the  widely  different  constroctlona 
suggested.  Judgment  aflOrmed. 

We  concur:  YAN  FLBET,  J.;  HABRI- 
BON.  J. 


liQ  Cftl.  71 

HURLEY  T.  RYAN.    (S.  F.  T72.) 
(Sapreme  Court  of  CaUfomia.   Nov.  17,  1807.) 

njtlDINO — ALLiaATIOS  01   NONPATMBNT— AlDBE 

BT  Vbbdiot— Waiter  or  Dbwcrhbr. 

1.  Tbe  omtflsioQ  to  allege  that  contract  debts 
aned  opon  have  not  been  paid  Is  fatal  on  demur- 
zer. 

2.  Such  omission  Is  not  cared  by  the  verdict. 

8.  A  demnrrer  is  not  waived  by  filine  an  an- 
swer after  It  was  OTemiled,  fai  view  of  Code  GIt. 
Proe.  S  472,  irrovidiDg  that  "a  demarra-  Is  not 
waived  by  filing  an  answer  at  the  same  time." 

CommlaBloners' dedaioD.  Department  1.  Ap- 
peal from  superior  court,  Monterey  county:  N. 
A.  Dorn,  Judg& 

Action  by  Daniel  Hurl^  against  John 
Ryan,  administrator  of  the  estate  of  Florence 
McCarthy,  deceased.  From  a  Judgmmt  for 
plaintiff,  defendant  appeals.  Reversed. 

Frank  J.  Murphy,  for  appellant.  FaAer  & 
Sargent,  for  respondent. 

OHIPMAN,  0.  Action  against  defendant, 
as  administrator,  for  money  expended  as  fu- 
neral expenses  oC  deceased,  and  for  expenses 
vt  administration  and  travdlng  ocpenaes, 
while  plaintiff  was  special  administrator  of 
defendant  estate.  As  a  second  cause  of  ac* 
tlon,  plaintiff  claims  for  services  In  nnrstng 
and  pxoTlding  board  and  lodging  for  deceased 
In  his  lifetime.  Defendant  demurred  to  the 
complaint,  alleging  Insufficiency  of  facta  to 
constitute  a  cause  of  action,  which  was  over- 
ruled, and  defendant  answered,  denying  the 
allegations  of  the  complaint,  and  setting  up  a 
oonnterdalm.  The  cause  was  tried  by  a  Jury, 
and  verdict  was  given  for  plaintiff  for  $325, 
and  Judgment  was  accordingly  entered.  The 
appeal  Is  on  the  Judgment  roll  alone. 

The  only  point  made  by  appellant  la  that 
the  complaint  falls  to  state  a  cause  of  action, 
for  the  reason  that  it  does  not  allege  that  the 
debts  sued  upon  have  not  been  paid.  The 
action  is  upon  contract,  and  It  is  claimed  by 
appellant  that  the  breach  to  pay  is  of  the  es- 
sence of  the  cause  of  action,  and  must  be  al- 
leged; citing  Ryan  v.  Holllday,  110  Cal.  337, 
42  Pac.  881;  Barney  v.  Vlgoreaux,  92  Cat. 
631,  28  Pac.  678;  Notman  v.  Green,  90  Cal. 
172,  27  Pac  157;  Richards  v.  Insurance  Co., 
80  Cal.  50CS,  22  Pac.  939;  Scroufe  v.  Clay,  71 
Cal.  128,  11  Pac.  882;  Roberts  v.  Treadwell, 
GO  Cal.  620;  Davanay  v.  Eggenhoff,  43  CaL 
895.  Respondent  files  no  [wints  and  author- 
ttlca.  The  rule  Is  unquestionably  as  dalmed 

*Rsvaraed  tn  bane.  Sea 


by  appelant,  miere  b  no  attempt  tn  tlw 
complahit  to  allege  that  the  debt  has  not  been 
paid,  and  the  demurrer  ^ould  have  been 
Buatalned.  "A  demurrer  Is  not  waived  by  fil- 
ing an  answer  at  tbe  same  tlm^'  (Code  Civ. 
Proc.  {  472);  and  a  fortiori  It  is  not  waived  by 
the  filing  of  an  answer  subsequently  to  the 
filing  and  overruling  of  the  demurrer  (Ourtlsa 
T.  Bachman.  84  CaL  216,  24  Pac  379).  Nor  Is 
the  defect  cured  by  the  verdict  Richards  r. 
Insurance  Co.,  supra.  This  last  case  Is  In  all 
req)ects  shnllar  to  the  one  at  bar.  There  was 
there,  as  boe,  a  demurrer  ovoruled,  answer* 
trial,  verdict  by  Jury,  and  appeal  iqioa  tho 
jnds^ment  vM,  The  Judgment  should  be  re- 
recaed. 

We  concur:  SEARLS,  C.;  BELCHER,  OL 

PER  CURIAM.  For  tbe  reasons  given  In 
the  foregoing  opinion,  the  Judgment  Is  n- 
rersed. 


5  Cat  TTarep.  8S3 
MARCH  V.  BARNET  et  al.   (8,  P.  704.)  * 
(Sapreme  Court  of  California.    Nov.  17,  1887.) 
ARAOBinaT'-AuaRiBs  ON  Bond  to  Rblbas»— 

IiUBILITIBS— HlOHTB  AM  AOAIHST  PaiXCt* 
PAI/— NOTBB— RiOBTS  OP  iNDOESSa. 

1.  Plaintiff  In  an  action  on  a  note  attached  the 
property  of  one  of  the  defendants,  who  gave  an 
undertaking  for  the  release  of  the  attached  proi>- 
erty  under  the  statute.  Hdd  that,  where  plamtiff 
obtained  a  judgment  on  the  note  against  the 
defendants,  it  fixed  the  liability  of  the  soreties 
on  the  undertaking,  given  to  rdeaae  the  attadH 
ment  to  the  extent  of  the  midertaklng. 

2.  In  attadiment  against  two  defendants,  the 
prmierty  of  one  only  was  seized,  and  an  under- 
taking was  executed  to  release  the  same.  Judg- 
ment was  recovered  on  tiie  note  sued  on,  and  paid 
^  one  of  the  sureties  on  the  attachment  bond. 
HeM,  that  under  Civ.  Code,  I  2848,  providing 
tiiat  sureties  on  satisfying  the  obligation  can 
enforce  every  remedy  which  the  creditor  then 
has  against  the  principal,  to  the  extent  of  reim- 
bursing what  he  has  expended,  such  surety  could 
enforce  the  jodgment  on  assignment  to  him 
against  both  of  the  parties,  though  the  pmperly 
of  one  only  was  attached. 

8.  Where  a  judgment  Is  recovered  against  the 
maker  and  indorser  of  a  note,  and  the  property 
of  the  maker  is  attached,  and  the  surety  on  the 
bond  given  to  release  the  attachment  nays  the 
judgment  recovered,  and  afterwards  coUects  the 
same  from  the  indorser  of  the  note,  the  only 
remedy  of  the  Indorser  is  i^alnst  the  maker  m 
the  note, 

CommiBsloners'  decision.  Department  1. 
Appeal  from  superior  court,  Santa  Cms 
county;  J.  H.  Logan,  Judge. 

Action  by  William  F.  March  against  S. 
Bamet  and  oithers.  From  a  Judgment  In 
favor  of  certain  of  the  defendants,  plalntlfl 
appeals.  Affirmed. 

W.  D.  Story,  for  appellant   Z.  If.  Golds* 

by,  for  respondenta. 

SEARLS,  a  Action  to  recover  f 1,400  and 
Interest  for  the  alleged  wrongful  taking  and 
sale  of  certain  personal  property  of  the  plain- 
tiff. Judgment  of  dismissal  was  entered  as 
to  0.  8.  Lanmelster,  one  of  the  defendanti^ 
58  Pac.  S3,  m  CaL  419. 
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Final  Judgment  was  rendered  In  faror  of 
plalDtlff,  and  against  defendant  Jacob  Steen, 
for  $943.41  and  costs,  and  in  favor  of  the  de- 
fendants 3.  Barnet,  L  Blum,  Joseph  Blum, 
and  J.  H.  Jacobs  for  their  costs  of  suit 
Plaintiff  appeals  from  so  much  of  the  judg- 
ment as  Is  In  favor  of  said  defendants  Bar- 
net,  Blum,  Blum,  and  Jacobs,  The  cause 
was  tried  by  the  court,  without  ft  juiy,  and 
comes  xtfi  on  the  judgment  roll  without  a 
bill  of  exceptions. 

In  October,  1890^  O.  B.  Button  brought  an 
action  against  Jacob  Steen,  John  Hobs,  ao4 
W.  F.  March,  the  plaintiff  her^  on  ft 
promissory  note  made  by  said  Steen,  pay- 
ftUe  to  John  Boss  or  order,  snd  by  him  In- 
dorsed to  ^Intlff,  March,  who  In  turn,  be- 
fore maturity,  indorsed  the  same  to  Button. 
A  writ  of  attachment  issued  In  said  cause, 
which  was  levied  vpon  the  property  of  de- 
fendant Jacob  Steen.  Thereupon  S.  Bar* 
net  and  one  Q.  Bowman  entered  Into  an 
undertaking  In  fhe  sum  of  $600  for  the  re- 
lease of  said  attached  property,  aa  pre- 
scribed by  section  540,  Code  Civ.  Proc.  OaL, 
whereby  they  undertook  and  agreed  to  pay 
any  judgment  plaintiff  might  obtain,  etc, 
whereupon  the  attached  property  was  re- 
leased. Plaintiff  Button  obtained  judgment 
against  Steen,  as  maker  of  said  note,  and 
March,  88  Indorser  thereof,  for  $825.97  and 
costs,  the  suit  having  been  dismissed  as  to 
defendant  John  Boss.  S.  Barnet,  one  of 
the  sureties  on  the  undertaking  for  the  re* 
lease  of  the  attached  property,  paid  to  But- 
tim  the  judgment  In  full,  amounting  to 
9686.39,  and  took  from  Button  an  assign- 
ment of  the  judgment  against  Steen  and 
March.  Barnet  assigned  the  judgment  to 
Isaac  Blum,  who  In  turn  assigned  It  to 
Joseph  Knm.  The  latter  caused  an  execu- 
tt<Hi  to  issue  thereon,  which  was  levied  by 
the  then  sheriff,  0.  S.  Laumelster,  upon  one 
share  or  Intemt  of  March  (a  defendant  In 
ttiat  action  and  the  plaintiff  in  this)  In  and 
to  the  schooner  John  Ingalls,  of  the  value 
of  91,000,  which  was  sold  for  97TO  to  Joseph 
Blum,  who  tmnsferred  the  same  to  J.  H. 
Jacobs.  The  defendants,  and  each  at  them, 
had  due  notice  of  the  relation  which  said 
Barnet  bore  to  the  judgment,  and  that  he 
was  a  surety  im  the  undertaking,  at  tile 
dates  of  the  several  asslgnmente;  and  their 
object  was  to  have  the  property  of  the 
plaintiff  herein  seised  In  satisfaction  of  said 
judgmei^  to  protect  9teen  against  said  judg- 
ment, and  to  reimburse  Barnet  for  the 
amount  paid  by  him  to  Button,  the  Judg- 
ment creditor,  upon  taking  an  assignment 
of  the  jucl^ent. 

When,  in  th«  abscuce  of  fraud  or  col- 
lusion, the  plaintiff.  Button,  In  the  former 
suit  otitalned  judgment  therein  against 
Jacob  Steoi,  the  maker,  and  William  F. 
March,  tbe  indorser,  of  the  note,  It  fixed  the 
UabUity  of  8.  Barnet,  as  a  surety  on  the 
undertaking  to  release  ths  attached  prop- 
erty, to  plaintiff  In  that  actiim,  to  the  ex- 


tent  of  the  undertaking,  viz.  $800.  Freem. 
Judgm.  I  180;  Black,  Judgm.  |  587.  "A 
surety,  upon  satisfying  the  obligation  of  the 
principal,  is  entitled  to  enforce  every  remedy 
which  the  creditor  then  has  against  the 
principal  to  the  extent  of  reimbursing  what 
he  has  eipended."  Civ.  Code,  S  2848.  The 
defendanto  in  the  former  action,  viz.  Steen 
and  Idbucb,  were  tbe  principals  tot  wh(Hn 
Barnet  became  llaUe  upon  his  undertoklng. 
True,  it  was  flie  property  of  Steen  which 
was  attached,  and  which  was  released  ttete- 
from  upon  tlw  execution  of  the  undertaking, 
but  the  liability  which  Barnet  agreed  to 
meet  was  that  of  both  the  defendanto. 
Their  relation  as  between  themselves  was 
that  of  maker  and  indorser  of  a  note,  but 
as  between  them  and  their  creditor.  Button, 
who  was  plaintiff  in  the  action,  they  were 
each  equally  liable;  and,  When  afterwards 
Barnet  paid  off  the  judgment  to  full  against 
them,  he  was  entitled,  under  section  2848, 
supra,  to  the  assignmeat  of  the  judgment 
whl^  he  receiv«l  from  Button,  and  to  en- 
totce  it  by  euentltni  against  them,  to  tbe 
extent  of  reimbursing  what  he  bad  expend- 
ed, and  to  the  further  extent  to  which  he 
had  advanced  mon^  due  on  the  judgmoit 
so  assigned  to  him.  The  right  which  Bar- 
net  had  by  vMue  of  the  statute  and  of 
bis  assignment  he  could  ass^  to  others, 
and  the  question  of  notice  cuto  no  figure  In 
the  case.  A  parir  holding  a  general  judg- 
ment against  two  or  more  persons  may,  at 
his  option,  enforce  it  against  either  or  any 
of  them,  leaving  them  to  adjust  their  rigtata 
as  between  themselves  as  may  be  comform- 
aXAb  to  law  and  eqnlty.  Barnet  paid  off  the 
judgm^t  for  which  Steen  and  March  were 
liaUe,  and.  In  all  justice  and  law,  wfts  en- 
titled to  be  r^mbursed.  March,  who  is  the 
plaintiff  here,  seems  to  have  indulged  the 
Impression  tliait,  because  ho  was  but  an 
todorser,  he  could  ento/ree,  as  ^calnst  all  the 
defendanto  here,  tbe  righto  to  which  he  was 
entmed  as  against  Steen,  Ibe  maker  of  the 
note.  We  cannot  concur  wlHi  him  fai  this 
view,  and,  as  ha  has  a  judgment  against 
Steen,  we  think  he  has  recovered  all  to 
which  he  was  entitled.  As  was  said  by 
Oaroutte,  J.,  when  this  case  was  here  <« 
the  appeal  of  Jacob  Steen  (114  OaL  877,  46 
Pac.  10^:  "As  to  the  owner  of  the  judg- 
ment, It  was  the  duty  of  the  plaintiff,  March, 
to  psy  tbe  entlri  amount  without  a  levy 
and  sale  of  his  property."  We  may  add  that 
if  he  failed  to  do  so^  and  permitted  his 
property  to  be  taken  and  tnUl  In  satisfac- 
tion of  such  judgment,  he  Is,  as  against  the 
respondents,  without  redress.  We  recom- 
mend that  the  judgment  ^pealed  from  be 
affirmed. 

We  concur:  BELOBSSRt  0.;  HATNBS,  0. 

PEIR  OUBIAM.  For  the  leastms  given  in 
the  foregoing  opinion,  ttw  judgment  ap. 
pealed  tron  is  afllrmed. 
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PBOPLB  T.  LBB.  (Cr.  827J 
<SlipKmc  Oonrt  of  California.  Not.  22,  1897.) 
IUfb— Instbuctions. 
In  a  iHTOsecatioo  for  rape,  an  iDttmction 
that  the  facta  that  proaecntrix  made  no  outcrr 
and  no  immediate  discloaore,  and  that  there  was 
bnt  little  indication  of  riolence  to  her  pereon, 
are  proper  to  be  considered,  as  titrowing  donbt 
on  toe  aastunption  that  the  act  was  committed 
at  alt,  was  properiy  refused,  as  invading  the 
prorince  of  the  Jon',  and  as  assnming  that  eon- 
troTerted  facts  had  been  established. 

Detartment  2.  Amwal  from  Bopalor  court, 
Los  Angdes  connty. 

lobn  Lee  was  convicted  of  lape,  and  ap- 
peals. Affirmed. 

F.  F.  Davis  and  A.  M.  Gates,  for  appellant 
W.  F.  Fitzgerald,  Atty.  Gen.,  for  the  People. 

TEMPLB,  J.  The  defendant  was  convicted 
of  tbe  crime  of  rape,  charged  to  have  been 
committed  upon  a  child  13  years  of  age.  The 
defendant  contends  that  the  g^l  conaented, 
but  that  the  offense  was  not  consummated. 
Upon  these  two  points  tliere  was  a  conflict 
between  the  defendant  and  the  prosecntriz. 
A  reversal  is  claimed  on  two  grounds: 

1.  It  is  contended  that  the  court  erred  In 
refusing  to  Instruct  the  Jury,  as  asked  by  the 
defense,  to  the  effect  that  the  facts  that  the 
prosecutrix  made  no  outcry,  and  no  Immedi- 
ate disclosure,  and  that  there  was  but  Uttle 
indication  of  violence  to  her  person,  "are  prop* 
er  to  be  talien  into  consideration  by  tbe  Jury, 
as  throwing  donbt  upon  tbe  assumption  that 
the  act  was  committed  at  all."  Tbe  girl  was 
unda  the  age  of  14,  and  therefore  whether 
she  consented  or  not  was  Immaterial,  as  af- 
fecting the  gnllt  of  tbe  defendant  But  the 
undisputed  facts  show  that  enough  was  done 
to  Induce  tbe  prosecutrix  to  make  an  outcry, 
If  she  believed  it  would  be  of  any  avail,  or 
was  not  so  Intimidated  that  she  was  afraid  to 
do  so,  if  she  Icnew  or  realized  the  extent  of 
tbe  outrage  upon  her,  and  was  not  consenting 
thereto.  There  was  therefore  no  probative 
force  In  tbe  alleged  fact  But  In  no  case 
should  such  an  Instruction  be  given.  It  would 
have  been  a  clear  Invasion  of  the  province  of 
tbe  Jury,  and  such  Interference  Is  forbidden 
In  this  state.  The  court  may  be  called  upon, 
under  some  drcumstances,  to  say  whether 
there  Is  or  Is  not  any  evidence  tending  to 
prove  an  essential  fact;  but  the  court  should 
never  do  VbiB  to  aid  the  Jury  In  determining  a 
controverted  Issue  of  fact  or  when  It  is  open 
to  reasonable  dispute  as  to  whether  such  evi- 
dence does  tMid  to  prove  tbe  alleged  fact 
These  are  questions  as  to  the  effect  and  value 
of  evidence,  and.  when  they  are  or  may  be 
matters  of  reasonable  oontrovasy,  they  are 
exclusively  for  the  Jury;  and  this  Is  espe- 
cially so  when  it  Is  claimed  that  the  alleged 
facta  tend  to  ivore  the  gnllt  or  Innocence  of 
the  accused.  That 's  the  precise  Issue  which 
tbe  Jury  are  to  decide.  And  then,  again,  the 
Instruction  assumed  that  certain  controverted 
facts  bad  been  established  by  tbe  evidence. 


This,  of  Itsdf,  was  ft  snffleleat  mani  for  n- 

f  usUig  the  Instruction. 

2.  The  other  point  Is  that  the  evidence  did 
not  justify  the  verdict  The  question  here  im 
simply  whether  tbe  defendant  succeeded  In 
consummating  the  crime.  Defendant  admits 
that  be  made  the  attempt  but  claims  that  be- 
failed.  Tbe  only  two  witnesses  to  the  Im- 
portant fact  differ.  The  chrcumstances  shown 
by  the  testimony  of  the  medical  exiKrts  tend 
to  show  that  there  was  not  a  complete  sexual 
act  but  they  are  all  so  far  consistent  with  the 
evidence  of  the  prosecutrix  that  enough  may 
have  been  done  to  o(»istltute  the  crime  of 
rape.  The  JudgmeiU  and  orders  appealed  Craoi 
are  affirmed. 

We  concur:  M<^ARLAND.  J.;  HBNSHAW* 
3, 


(119  Cal.  88) 
PEOPLE  v.  LOVREN.   (Cr.  810.)' 
(Snpreme  Goort  of  OsUfomia.  Nov.  28,  1397.) 

SVATDTB— TtTLB  OW  AOT— LiroitiiATicnf— CffllSPm- 
AOT— DBOLABATIom  OF  Co-CONSnOA- 

TORS~EXFKRT  BVI1>BK0B. 

1.  An  act  entitled  "An  act  relating  to  train 
wrecking,"  and  declaring  a  person  guilty  who 
unlawfuUr  boards  a  paasenger  train  with  inteat 
to  rob  the  same,  does  not  violate  the  constitudon- 
al  provision  that  every  act  Bhall  embrace  but  one 
■nbject  which  shall  be  expressed  in  its  title. 

2.  An  information  under  said  act  cliargiog  de 
fendaot  with  nnlawfally  boarding  a  passencw 
train  with  Intent  *to  nw  said  train"  chocges  a 
public  offense. 

8.  When  a  conspiracy  to  commit  a  crime  baa 
been  established,  acts  and  declarations  made  by 
tbe  parties  thereto  pending  the  commis^on  of  the 
oUeDse  are  competent  against  each  conspirator. 

4.  Expert  tefltimony  is  admissible  to  determine 
whether  or  not  two  certain  pieces  of  cloth  are  of 
the  same  texture  and  quality. 

Department  1.  Appeal  from  superior  court, 
Tulare  county;  Wheaton  A.  Gray,  Judge. 

Joslab  Lovren  was  convicted  of  violating 
the  "Train-Wrecking  Act"  &nd  from  the  Judg- 
ment 'fom  an  order  denying  a  new  trial, 
he  appeals.  Affirmed. 

John  B.  KlttreU,  S.  J.  Hinds,  and  Llllle  & 
Qack,  tor  appeUant  W.  F,  Fltsgerald,  Atty, 
Qen.,  for  tbe  People. 

OAROUTTDb  J.  Tbe  defendant  bas  been 
convicted  of  violating  an  act  of  the  l^dsla- 
ture  commonly  known  as  the  "Train-Wreck- 
ing Act"  He  was  charged  by  the  Informa- 
tion with  unlawfully  boarding  a  certain  pa»> 
senger  train  with  Intent  to  rob  said  train. 

It  Is  claimed  that  the  act  Is  unconstitution- 
al, hi  this:  that  It  violates  that  provlaltm  of 
the  constitution  which  dedans  that  eveiy 
act  of  the  legislature  sball  embrace  but  one 
subject  which  subject  shall  be  expressed  In 
its  title.  By  its  title  this  act  Is  designated 
as  "An  act  relating  to  train  wrecking,"  and 
In  the  body  of  the  act  we  find  the  iHovlBlon 
which  declares  a  party  to  be  guilty  wbo  on- 
lawfuily  boards  a  passenger  train  with  In- 
tent to  rob  the  same.  The  defendant  Is  hero 

ft  Beheoxlng  dested. 
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charged  witti  vlcdatlne  this  particular  pro- 
TtBlon  of  the  act,  and  It  la  now  claimed  that 
SDch  provision  bears  upon  train  robbery,  and 
not  train  wredUng,  and  for  that  reason  is 
objectionable  to  that  portion  of  the  constitu- 
tion to  which  refer^ce  has  been  made.  The 
contention  has  no  force.  This  court  has  held 
that  erery  provision  of  the  act  directly  ap- 
pUea  to  tratai  wrecking,  and  that  the  pro- 
▼lalon  quoted  does  not  apply  to  train  rob* 
bezy.  Indeed,  robbery  of  a  train  1b  not  made 
an  dement  of  tiie  oCCense  under  any  provl- 
Bion  of  the  act,  and  Is  In  no  way  materW  In 
proving  a  case  upon  an  Information  like  the 
one  before  us.  Prior  to  the  passage  of  this 
act  there  was  ample  law  covering  all  cases 
of  robbery,  and  no  legislation  was  demanded 
to  that  end.  This  provision  of  the  act  was 
dearly  made  to  prevent  train  wrecklni^  and 
In  that  respect  stands  exactly  as  all  other 
provisions  of  it  It  Is  said  in  People  t. 
Thompson,  111  GaL  246,  43  Fac  748.  and  re- 
affirmed in  People  v.  Thompson,  115  GaL  160^ 
46  Fac.  012,  that  "the  whole  teaor  and  pur^ 
pose  of  the  act  is  directed  against  train 
wrecking,  and  this  Is  true  as  to  subdivision 
two  equally  with  all  other  subdivisions.  At 
first  glance,  this  clause  would  seem  to  be 
directed  towards  the  suppression  of  the  crime 
of  robboy;  but  the  offense  of  robbery  is  on- 
ly incidentally  Involved,  and  the  iffeventlon 
of  the  wrecking  of  the  train,  and  the  conse- 
quent and  natural  results  following,  of  Injury 
and  death  to  the  passengers,  Is  its  prime  por- 
poee.  *  *  *  H^ice  we  say  that  every  part 
and  clause  of  the  act  is  Erected  towards  the 
snpivesslon  of  train  wreddng.*' 

It  la  further  claimed  that  to  charge  the 
defendant  with  unlawfully  boarding  a  pas- 
senger train  with  intent  to  rob  the  same  does 
not  charge  a  public  oflCense,  for  the  reason 
that  the  phrase  "robUng  a  passenger  train" 
is  meaningless,  and  incites  a  legal  Impossl- 
Ulity.  The  court  had  occasion  to  advert  to 
the  orudeness  of  this  provision  of  the  act 
in  tbe  case  of  People  t.  Thompson,  111  GaL 
246,  43  Fac.  748k  supra.  It  certainly  was 
the  creation  of  an  amateurish  ieglslatlve 
hand;  yet  at  the  same  time  courts  ore  com- 
peUed  to  sustain  It  If  possible.  The  act  In 
this  particular  must  not  be  nullified  1^  the 
courts  if  any  other  course  In  legal  reason  can 
be  pursued,  and  we  deem  Its  weaknesses  not 
so  bad  as  to  absolutely  condrann  It.  As  al- 
ready suggested,  it  is  aimed  at  the  prevention 
of  train  wrecking;  and,  such  bdng  the  pur- 
pose of  the  act,  it  may  be  said  tbat  a  person  Is 
gnll^  of  the  offense  charged  by  this  informa- 
tion when  he  unlawfully  boards  a  passenger 
train  with  the  intention  to  take,  by  force  and 
intimidation,  the  control  and  management 
thereof  from  the  employte,  and  thereupon  to 
commit  larceny  or  robbery  thereon. 

In  this  case  the  prosecution  relied  upon  a 
conspiracy  between  Britt.  HcCall,  Haynes, 
ArdeU,  and  defendant,  Lovren.  The  evi- 
dence la  amply  anffldent  to  establish  such 


conspiracy.  That  being  the  Cact,  an  state- 
ments, acts,  and  declarations  made  by  either 
of  tbe  parties  pending  tbe  commission  of  the 
crime  are  competiait  evidence  against  each 
and  every  conspirator. 

During  the  progress  of  the  trial  It  became 
important  to  detemUne  whether  or  not  two 
certain  pieces  of  cloth  were  of  the  same  ta.- 
ture  and  quality.  Expert  evidence  was  in- 
troduced upon  this  question,  and  we  think 
properly  introduced.  It  was  a  matta  upon 
which  the  ordinary  Juror,  If  left  to  bis  own 
knowledge,  would  be  very  unlikely  to  form  a 
correct  Judgmmt.  Pnsous  operlenced  in 
dealing  In  and  handling  such  cloths  would  be 
more  competent  to  pass  upon  the  Issue  pre- 
sented. It  was  a  matter  not  coming  within 
the  common  knowledge  and  common  erperf- 
ence  of  men,  and  tor  that  reason  witnesses 
with  special  experience  and  special  knowl- 
edge might  well  be  called  upon  to  give  the 
Jurora  the  benefit  of  tliat  knowledge  and  ex- 
pei-lence  in  the  form  of  expat  evidencew 

It  is  claimed  tbat  the  consptraoy  dlsdosed 
1^  the  evidence  in  this  case  was  one  to  "nV* 
the  north-bound  pass^ger  train,  and  that; 
Lovren,  the  defendant,  not  Mug  a  present, 
active  participant  In  the  attempt  to  rob  toe 
south-bound  passenger  train,  the  conspiracy 
goes  for  naught,  and  therefore  the  evidence 
fails  to  estabUsb  that  he  was  an  accessory  to 
the  attempt  made. .  The  south-bound  train 
was  the  one  boarded,  and  npon  vhlcfa  tbe  at- 
tempt to  rob  was  made.  We  are  not  pre- 
pared to  say  tbat  the  change  In  the  plans  of 
the  otb»  conspirators  at  the  last  moment  as 
to  the  particular  tifaln  which  should  be 
boarded  and  robbed,  without  the  knowledge 
of  such  fact  coming  to  the  defendant,  would 
demand  his  acqulttaL  It  would  certainly  be 
a  very  small  technicality  upon  which  to  de- 
feat substantial  Justice.  It  may  be  said  that 
the  conspiracy  was  full  ripe  before  any  par- 
ticular train  was  agreed  upon  as  the  subject 
of  the  attack;  and  the  putlcular  train  agreed 
upon  by  the  conspirators,  in  tbe  ^es  of  the 
law,  was  no  more  than  an  atom  In  the  con- 
spiracy. Bui;  aside  from  this  view  of  tbe 
question,  McCalL  who  waa  killed  In  the  at- 
tempt, told  Brltl;  upon  the  afternoon  of  the 
attach  that  this  defendant,  Lovren,  said 
there  would  be  more  money  upon  tbe  south- 
bound  train  than  upon  the  north-bound  train 
tbat  night;  and,  at  the  time  this  statement 
was  made,  it  was  clearly  the  intention  of  Mc- 
Call  to  make  the  attack  upon  the  south-bound 
train. 

The  court  has  examined  with  care  the  re- 
maining grounds  upon  which  appellant  relies 
for  a  new  trial  of  his  case,  There  are  many 
of  them,  but,  after  a  comlderation  of  them 
all,  none  are  deemed  to  demand  a  reversal  of 
the  Judgment  For  the  foregoing  reasons, 
the  Judgment  and  order  are  affirmed. 

We  concur:  VAN  FLEET,  J.;  HABBI- 
SON.  J. 
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CALIPORNIA  IMP.  CO.  y.  QUDfCHAED. 
(S.  F.  164.) 

(Supreme  Conrt  of  California.   Mot.  23,  1897.) 

MOKICIFAL  CORPOHATIONS— BtBKKT  ImPROTEHE!ITS 

— Eliotion  bt  Owneks  to  Do  Wokk— Contract 

BT  StHRET  S  DPSRl  NTS  S  dent— OOMi-UTATlOS  OF 

Time. 

1.  Under  St.  1889,  p.  162,  S  B  {providing  that 
where  an  election  given  to  the  owners  of  three- 
fourtha  of  the  frontage  on  a  street  to  take  charge 
of  the  work,  and  make  a  written  contract  there- 
tor,  Is  not  exercised  within  the  10  days  allowed 
by  the  statnte  after  the  posting  and  publication 
of  the  notice  of  award,  the  street  superiuteadent 
may  enter  into  a  contract  for  the  work),  a  con- 
tract made  by  the  latter  before  the  expiratioD 
of  such  10  days  Is  invalid,  and  will  not  suppor 
an  assessment. 

2.  St.  1889,  p.  162,  S  5.  provides  that,  with 
in  10  days  after  the  posting  and  publication 
of  the  notice  of  award  of  a  punlic  improvement, 
the  owners  of  three-fourths  of  the  fronting  prop- 
erty may  elect  to  take  the  work  and  make  a  con- 
tract therefor.  Posting  and  publication  of  a 
notice  was  made  April  9,  1891.  and  April  19th 
fell  on  Sunday.  Meld,  that  the  owners  had  the 
'ffhole  of  the  20th  day  of  the  month  in  which 
to  enter  into  the  contract;  Civ.  Code,  9  10,  pro- 
viding thEt  the  time  for  performios  any  act  re- 

a Hired  by  law  shall  be  computed  1^  excluding 
le  first  and  indading  tiie  last  day,  umess  the  last 
day  la  a  holidar,  in  which  case  it  ohall  be  ex- 
cluded. 

Department  1.  Appeal  from  superior  court, 
Alameda  coimlT;  A.  L.  FHck,  Judge. 

Action  by  the  Oalifomla  Improvement  Com- 
pany agataut  QmnChaid.  Jndgmrait  ftw  ie- 
fmdant,  and  plalntlfl  appeals.  Affirmed. 

Ohlckerlng,  Thomas  &  Gr^^ny  (0.  Hard- 
ing Tibbs,  of  counsel),  for  appelant.  B.  M. 
F.  Soto,  for  respondent 

FBB  ODHIABf.  Action  upon  a  street  aa- 
sessment  Section  5  of  the  street  Improve- 
ment act  1S89,  p.  162)  provides  that  the 
owneca  of  tbree-fonrths  of  the  frontage  may 
elect  to  take  the  work  and  enter  into  a  writ- 
ten contract  therefor,  at  the  price  at  -which  It 
was  awarded,  within  10  days  after  the  first 
posting  and  publication  of  the  notice  of 
award;  and  that.  If  they  fall  to  elect  to  take 
the  work  and  enter  Into  a  contract  therefor 
within  said  10  days,  the  superintendent  of 
streets  shall  enter  Into  a  contract  with  the 
original  bidder  to  whom  the  contract  was 
awarded.  Until  the  expiration  of  the  period 
within  which  the  owners  are  allowed  to  en- 
ter Into  the  contract,  the  superintendent  of 
streets  has  no  power  to  alter  Into  a  contract 
with  the  bidder;  and  a  contract  entered  Into 
with  him  prior  to  that  time  is  Invalid,  and 
cannot  form  the  basis  of  an  assessment 
Bni^e  T.  Turney,  54  Cal.  486;  Manning  t. 
Den,  90  Cal.  610,  27  Pac.  435;  Ferine  t. 
Forbnsh,  97  CaL  305,  32  Pac  226;  Perham  t. 
Knper,  61  Cal.  331. 

The  contract  In  the  present  case  was  award- 
ed to  the  plaintiff  April  6,  1891.  The  first 
posting  and  publication  of  the  notice  of  this 
award  was  made  April  9,  1801.  The  contract 
was  entered  Into  the  plaintiff  with  the  su- 
perintendent at  streets  on  April  20,  1891. 


The  9th  day  of  AprU,  1891,  feU  on  Thursday; 
and,  as  the  19th  was  Sunday,  the  owners  had 
the  whole  of  the  20th  in  which  to  enter  Into 
the  contract  Civ.  Code.  S  10;  i  Dlggfns  v. 
Hartshome,  108  Cal.  154,  41  Pac.  283.  The 
contract  between  the  plaintiff  and  the  super- 
intendent of  streets  was  therefore  entered  In- 
to at  a  time  when  the  superintendent  had  no 
power  to  make  It  and,  under  the  authority  of 
the  foregoing  cases,  must  be  held  Invalid. 
The  judgment  Is  affirmed. 


119  CaL  n 

FBIEDIiANDER  t.  BANE  OF  CALIFOR- 
NIA.   (S.  F.  819.)  I 

(Snpreme  Conrt  of  California.  Nov.  28, 1887.) 

ACOOBD  AMD  SatIBTACTIOM— SumOIINCT  OP 

EVIDENCB. 

It  appeared  that  F.  owed  a  bank  $500,000, 
and  C.  owed  it  ^00,000;  that  each  gave  hia 
notes  for  the  amount  of  his  debt,  with  the  otbf^ 
as  indorser;  and  that  to  secure  the  notes,  C. 
conveyed  to  the  bank  74,000,  and  P.  24,880, 
acres  of  land,  and  certain  collaterals,  in  trust  to 
sell  the  land  and  apply  the  proceeds  on  the 
debts.  Three  years  aftnwards,  and  before  any 
of  the  land  was  sold,  the  bank,  on  the  reive- 
sentations  of  C.  that  his  indebtedness  was  crush- 
ing him,  accepted  from  him  a  deed  In  fee  of 
his  land  In  exchange  for  a  release  of  his  Indebt- 
edness on  said  notes,  and  ddivered  to  him  all  the 
notes  given  by  him  and  F.  The  latter  was  a 
stranger  to  the  last  transaction  between  C.  and 
the  bank,  and  neither  his  name  nor  his  indebted- 
ness was  mentioned,  flefd,  that  F.'s  Indebted- 
ness to  the  bank  was  not  dlschaqced  by  siwh 

Department  2.  Appeal  from  superior  conrt, 
city  and  county  of  San  Francisco;  Charles  W. 
Slack,  Jndge. 

Action  by  T.  Gary  Friedlander,  administra- 
tor with  the  will  annexed  of  the  estate  of 
Isaac  Friedlander,  deceased,  against  the 
Bank  of  California,  for  an  accoimtlng.  From 
a  judgment  in  favor  of  defendant  and  an  or- 
der denying  him  a  new  trial,  platntlfl  appeals. 
Affirmed. 

L.  D.  McElsIck  end  T.  M.  Osmont,  for  ap- 
pellant Newlands,  Alien  &  Herrin,  for  re- 
spondent 

GAROUTTE,  J.  Friedlander  owed  the  Bank 
of  California  about  $500,000,  and  Chapman 
owed  the  bank  about  $200,000.  Each  gave 
his  notes  to  the  bank  for  the  amount  of  hla 
indebtedness,  with  the  other  as  an  Indorser. 
To  secure  the  payment  of  all  these  notes. 
Chapman  conveyed  to  the  bank  about  74,000 
acres  of  land,  and  certain  collateral  securities. 
Friedlander  conveyed  to  the  bank,  as  security 
for  the  notes,  24,880  acres  of  land,  and  also 
certain  collaterals.  These  transfers  to  the 
bank  were  made  upon  an  express  trust  to  the 
effect  that  the  bank  should  sell  the  land,  and 
apply  the  proceeds  to  the  payment  of  this 


1  The  section  provides  that  ttie  time  for  per- 
forming any  act  reouired  by  law  shall  be  com- 
puted by  excluding  the  first  day  and  including  the 
lost  uoleeB  it  is  a  holiday,  In  whkih  can  it  alse 
shall  he  excluded. 

t  Rehearing  denied. 
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Indebtedness.  Some  -  months  after  these 
tnuisacUonfi,  Friedlander's  fin&adal  affairs 
liecame  despnately  luTolred,  And  thereupon 
another  agreement  was  entered  into  between 
these  parties.  By  this  agreement,  for  valna* 
ble  CMislderations  recdved,  the  bank  feturned 
to  Frledlander  all  his  personal  secmrltles,  and 
Tdeased  and  discharged  him  from  any  liabil- 
ity upon  the  aforesaid  notes,  other  than  as  to 
the  lands  transferred  by  him  to  the  banfc  un- 
dor  the  original  trust  contract  made  at  the 
time  the  notes  were  given.  This  agreement 
In  no  way  touched  upon  or  attected  the  rights 
and  liabilities  of  Chapman.  Thereafter,  the 
bank,  without  objection,  entered  Into  the  pos- 
•eaaloa  of  these  lands,  but  the  trust  at  that 
time  had  In  no  part  been  executed.  Subse* 
quently  Frledlander  died,  and  prior  to  the 
commencement  of  the  present  acUon  the  land 
cooreyed  to  the  bank  by  him  In  no  way  en- 
tered Into  the  administration  of  his  estate. 
In  August,  1878,  about  three  years  after 
these  notes  were  given  (none  of  the  lands  held 
by  the  bank  under  the  aforesaid  trust  hav- 
ing been  sold),  Chapman  made  overtures  to 
the  bank  to  be  released  from  his  Indebted- 
ness. These  overtures  resulted  In  an  absolute 
deed  from  him  to  the  bank  of  the  land  orig- 
inally conveyed  by  him  as  security.  This 
deed  was  accompanied  by  a  surrender  to  blm, 
upon  the  part  of  the  bank,  of  all  the  notes 
given  by  him  and  Frledlander  under  the  orig- 
inal transaction.  By  this  absolute  deed  of 
Chapman's  lands,  and  the  delivery  of  all 
these  notes  by  the  bank  to  him.  It  Is  claimed 
upon  the  part  of  the  Frledlander  estate  that 
the  entire  $700,000  of  indebtednees  was  paid 
and  discharged,  and  that  thereby  Frledland- 
er*B  lands  became  released  from  the  trust, 
and  reverted  to  the  estate.  It  was  upon  this 
theory  that  the  estate,  by  Its  administrator, 
brought  the  present  action  for  an  accounting; 
the  land  having  been  sold  In  the  meantime 
1^  the  bank.  Upon  the  other  side,  the  bank 
In^ts  that  by  the  transfer  of  Chapman's 
land  to  It.  and  a  delivery  of  the  notes  to  Chap- 
man, he  alone  was  released  and  discharged 
of  liability  upon  the  notes,  and  that  Fried- 
lander's  land  Is  stlU  held  subject  to  the  orig- 
inal trust.  Whether  Chapman's  Indebted- 
ness alone  to  the  bank  was  discharged  by 
this  transaction,  whereby  the  bank  took  title 
In  fee  to  Chapman's  lands,  or  whether  the 
liabilities  of  both  Chapman  and  Frledlander 
upon  the  notes  were  discharged  by  the  trans- 
action, Is  the  question  In  this  case.  As  to 
the  nature  and  character  of  the  transaction 
entered  Into  l)etween  Chapman  and  the  bank 
In  August,  18T9,  the  court  made  findings  of 
fact.  By  these  findings  it  Is  declared  that 
Chapman  did  not  satisfy  or  discharge  the  in- 
debtedness of  Frledlander  to  the  bank,  or 
any  part  of  It,  and  that  no  part  of  the  indebt- 
edness of  Frledlander  to  the  bank,  or  any  por- 
tion of  the  promissory  notes  of  Friedlander. 
were  canceled,  released,  or  discharged,  and 
that  the  Indebtedness  of  Frledlander  evi- 
denced br  said  notes  had  never  been  paid. 


The  court  further  declared  that  by  the  trans- 
action of  August,  18T9.  the  Bank  of  California 
released  Chapman  from  personal  liability  Ap- 
on  all  the  notes  made  by  him  and  Frledlander, 
and  returned  said  notes  to  Chapman  for  that 
purpose  only.  These  findings  of  fact  are 
square  to  the  point  at  issue,  and,  if  supported 
by  the  evidence,  plaintiff  has  no  case.  It  ma^ 
be  further  suggested  that  there  Is  no  dlrett 
conflict  In  the  evidence.  It  also  appears  that 
Chapmaji  was  not  a  witness. 

The  case  revolves  around  the  deal  entered 
Into  and  consummated  between  the  bank  and 
Chapman  in  August,  1870.  At  that  time  Fried- 
lander's  land  was  held  by  the  bank  under  tlie 
trust  to  Satisfy  this  $700,000  of  indebtedness. 
Did  this  deal  release  It  from  the  heavy  bar- 
dens  then  resting  npoh  It?  The  contract  be- 
tureen  the  bank  and  Chapman  is  an  ordinary 
contract  There  Is  nothing  In  It  to  take  it 
out  of  the  general  rules  pertalnii^  to  the  con- 
struction of  contracts.  Such  being  the  fact, 
the  question  presents  Itself,  what  were  these 
two  parties  trying  to  do?  What  was  their 
Intention  In  entering  Into  this  contract?  By 
a  mistake  as  to  the  law,  contracts  often  cover 
more  ground,  and  have  a  different  effect,  than 
the  actual  Intention  of  the  parties  compassed 
In  makhig  them.  But  this  Is  no  such  case, 
and  the  intention  of  these  parties,  as  evi- 
denced by  what  was  said  and  done  at  the 
time,  determines  the  particular  result  accom- 
plished. No  writing  was  entered  Into  at  the 
time  between  these  parties,  Indicating  the 
scope  and  purpose  of  the  transaction,  and 
hence  it  is  to  be  Judged  alone  1^  the  things 
done.  There  is  no  question  but  that  this 
transaction  could  have  occurred  exactly  as  It 
did  occur,  and  Frledlander's  liability  to  the 
bank  be  still  kept  alive.  Apt  words  would 
have  done  It.  for  the  parties  had  the  power 
and  the  right  to  do  It.  In  other  words,  If  the 
transaction  between  Chapman  and  the  bank 
was  one  looking  solely  to  the  release  of 
Chapman  from  this  vast  Indebtedness,  then 
8uch  purpose  only  was  accomplished.  If  the 
contract  of  the  parties  was  one  looking  to- 
wards the  lifting  of  burdens  from  Chapman's 
shoulders  solely,  then  certainly  the  burdens 
of  other  people  were  not  affected  by  It,  and 
burdens  resting  upon  Friedlander  prior  to  the 
transaction  would  rest  upon  him  the  same  sub- 
sequent thereto.  At  the  Inclpiency  of  the 
transaction  this  burden  of  Indebtedness  rested 
upon  Friedlauder's  land,  and,  if  It  was  not  In 
the  minds  of  the  parties  as  an  element  In  the 
making  of  the  contract,  It  stlU  rested  upon  the 
land  thereafter. 

Frtediander  was  a  stranger  to  the  transac- 
tion l>etween  Chapman  and  the  bank.  Hla 
name  was  never  mentioned.  His  Indebted- 
ness was  never  mentioned.  The  contract  was 
the  result  of  a  letter  written  by  Chapman  to 
the  bank,  wherein  Chapman  asked  the  privi- 
lege of  giving  to  the  bank  a  deed  In  fee  of 
all  his  land  held  by  it  as  security,  in  exchange 
for  a  release  and  discharge  to  him  of  bis  In- 
debtedness to  the  bank  upon  these  notes. 
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B*  stated  In  tbe  letter  that  tbls  Indebtednew 
mu  cruBhlng  him,  and  that,  U  be  could  not 
be  freed  from  it,  be  would  hare  to  give  up 
tbe  strugele.  It  will  tbos  be  observed  that 
Chapman  wae  looUng  after  his  own  Interesta 
•nUrely.  He  bad  ample  troubles  of  his  own, 
and  Frledlander*s  Indebtedness  was  in  no  way 
occupying  bl«  attention.  By  the  proportion 
■ubmltted  to  the  bank,  he  offered  to  give  all 
his  land  for  his  own  dlscfaorse.  He  did  not 
aak  for  FTledlander's  discharge.  It  certainly 
would  be  out  of  the  ordinary  course  In  which 
banks  do  business  If  this  bank  voluntarily,  and 
vithoat  consideration  of  any  kind,  released 
Frledlander*8  land  from  liability.  Yet  this 
must  be  appellant's  oontentiou.  Upon  the 
heels  of  this  letter  a  meeting  of  the  parties  was 
bad.  Chapman  gave  to  the  bank  an  absolute 
deed  of  his  land,  and  tbe  notes  evidencing  the 
entire  Indebtedness  were  delivered  to  him. 
A  director  In  the  bank,  who  participated  in 
the  transaction,  testified:  "The  bank  finally 
released  him  from  his  debts  and  his  obliga- 
tions, and  took  tbe  acres  of  land  which  be 
had  given  as  securl^.  The  negotiations  had 
nothing  to  do  with  Frtedlander."  The  cashier 
of  tbe  bank  testified:  "After  this  letter  was 
received  the  matter  was  submitted  and  dis- 
cussed, and  finally  we  agreed  to  accept  the 
lands,  and  release  Mr.  Chapman  from  the 
Indebtedness.  I  do  not  rememb^  of  Fried- 
lander's  name  being  mentioned  in  connection 
with  the  final  release  of  Mr.  Chapman."  If 
this  evidence  be  taken  as  true,  then  certainly 
no  accord  and  satisfaction  of  Priedlander'a 
debts  took  place,  but  the  contract  was  simply 
a  release  of  Chapman  from  liability  upon  the 
notes.  It  la  insisted  by  appelant  that  these 
drcamstances,  which  tend  to  show  simply  a 
release  of  Cfaaptnan's  liability,  are  completely 
overthrown  and  uullifled  by  other  evidence. 
The  principal  evidence  relied  upon  for  this 
purpose  consists  of  an  allegation  found  In  an 
answer  filed  by  defendant  in  another  action, 
to  the  effect  that  tbe  Indebtedness  of  both 
Chapman  and  Friedlander  was  satisfied  and 
discharged  by  Chapman's  deed,  and  the  fur- 
ther fact  that  all  tbe  notes  were  given  up  to 
Chapman  by  tbe  bank,  and  tbe  note  account 
upon  the  books  balanced  and  closed.  Certain- 
ly, the  more  orderly  and  better  practice  would 
have  been  for  the  bank  to  have  issued  a  re- 
lease to  Chapman,  and  retained  to  Itself  the 
notes.  But  a  reason  was  given  by  the  cashier 
for  tbe  practice;  and  the  sufficiency  of  this 
reason,  and  the  weight  to  be  given  the  alle- 
gation of  the  pleading,  were  matters  very 
largely  addressed  to  the  trial  court,  and  we 
ore  bound  to  assume  that  they  were  there 
given  due  consideration.  This  evidence  cer- 
tainly tended  to  support  the  theory  of  the 
plaintiff  as  to  the  nature  of  the  transaction 
actually  occurring  between  the  parties.  It 
tended  to  overthrow  the  theory  of  the  defend- 
ant as  to  the  character  of  the  transaction, 
and  to  overthrow  the  evidence  upon  which  It 
relied  to  suppMt  that  theory;  but  in  no  sense 
eould  It  be  held  condusivflb  as  branding  tbe 


(OaL 

tranauttm  farcnablj  to  ipbdntilTs  theory. 
The  weight  of  It  was  a  matter  for  the  trial 
court,  and  that  court,  as  Indicated  by  its 
flndkigs,  deemed  it  too  light  to  snroort  plain- 
tiff's  claims,  wben  placed  In  the  balances  with 
evidence  looking  to  an  oi^oaite  condnsiiKL 
In  other  words,  it  aerred  bat  to  create  a  cm- 
fllct  of  evidence,  and  we  deem  there  Is  oowto 
evidence  to  support  tbe  findings  of  the  conrt 
upon  tbe  matters  to  which  we  have  heai  ad- 
dressing ouiselves. 

The  remaining  points  made  by  appellant  are 
of  minor  Importance,  and  demand  no  extend- 
ed consideration.  We  dean  them  without  sub- 
stantial merit  For  the  foregoing  reasons  tbe 
order  denying  a  new  tzlal  Is  *»ffliTWd. 

We  concur:  McFABLAItD;  TAN 
FLESn!,  J. 

<m  Gal  lU) 
RUPERT  V.  JONES  et  aL    (Sac.  270.)i 
(Sapreme  Court  <a  Oalifomla.    Nov.  28,  1897.) 
Exaotmox  Siu— Title  Aoquibkd— PuBuoLuros 

— FOSRBSSOKT  ClaIX. 

Defendant  bought  at  constable's  sale  all 
the  right,  title,  and  interest  which  plaintiff  had 
in  a  tract  of  land  br  virtue  of  a  posseasoty  claim 
as  a  pre-emption  settler.  Plaintiff  atterwarda 
proved  up  and  paid  for  said  laud,  and  cecured  a 
patent  therefor.  Held,  that  plaintiff's  title  was 
not  affected  by  the  couatabla's  sale  to  defend- 
ant. 

Commissioners'  decision.  D^^artment  S. 
Appeal  from  superior  coort,  Fresno  county; 
J.  R.  Webb,  Judge. 

Action  by  George  Rupert  against  Edward 
Jones  and  others.  Judgment  for  plalntlCF, 
and  defendants  appeal.  Affirmed. 

John  E.  F.  Edwards  and  M.  K.  Harris,  for 
appellants.  G.  G.  Goncber  and  George  U 
Hood,  for  respondent 

BELCHER,  C.  This  Is  an  action  to  quiet 
the  piaintlfTs  title  to  a  quarter  section  of  land 
In  the  county  of  Fresno.  The  plaintiff  had 
judgment  end  the  defendants  apiieal  there- 
from on  the  judgment  roll,  without  any  state- 
ment or  bill  of  exceptions.  The  material  facts 
of  the  case,  as  found  by  the  court  are  In  sub- 
stance as  follows:  In  April,  1^1,  plaintiff 
entered  Into  possession  of  the  said  quarter 
section  of  land,  and  on  November  22,  1891, 
made  final  proof  thereon  In  the  United  States 
land  office  at  Vlsaila,  county  of  Tulare.  On 
February  14,  1893.  the  United  States  govern- 
ment Issued  to  the  plaintiff  its  patent  tor  the 
said  land.  On  November  10,  1891,  defend- 
ants filed  in  the  recorder's  office  In  tiie  county 
of  Fresno  an  abstract  of  a  judgment  recov- 
ered by  them  against  the  plaintiff  in  a  jus- 
tice's court  on  August  26,  1S91.  On  August 
26,  1803,  an  execution  was  issued  out  of  tbe 
justice's  court;  and  on  October  7,  1893,  "all 
of  the  right  title,  and  interest  of  George  Ru- 
pert the  plaintiff,  which  he  had  on  tbe  10th 
day  of  November,  1891,  in  the  said  land  de- 
scribed in  the  plaintiff's  complain^  was  sold 

*  Rehearing  denied* 
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bj  a  constable.**  The  said  constable  "sold  or 
attempted  to  sell  only  such  right,  title,  and 
interest  In  the  said  lands  as  the  plaintiff  here- 
in had  and  was  possessed  of  on  the  10th  day 
of  November,  18D1;  and  no  Interest  of  said 
plaintiff  subsequent  to  said  10th  day  of  No- 
vember, 1891,  was  sold  by  said  constable,  or 
claimed  to  be  sold."  And  as  conclu^ons  of 
law  the  court  found  that  the  plaintiff  was 
ihe  owner  In  fee  of  the  land  described  In  his 
complaint,  and  was  entitled  to  a  Judgment 
quieting  his  title  to  the  same  as  against  the 
defendants  and  each  of  them.  It  wlU  be  ot>- 
served  that  It  does  not  appear  from  the  find- 
ings that  the  defendants  were  purchasers  at 
the  constable's  sale,  or  successors  in  Interest 
of  a  purchaser,  or  that  they  ever  received  a 
constable's  deed  for  any  Interest  sold.  But 
assuming  that  they  were  such  purchasers, 
and  In  due  time  received  the  constable's  deed, 
sUll  on  the  10th  of  November,  1891,  the  plain- 
tiff had  only  a  possessory  claim  to  the  land 
as  a  pre-emption  settler.  He  had  not  then 
any  title  to  the  land,  and  did  not  acquire  any 
until  he  proved  up  and  paid  for  It  The  title 
afterwards  acquired  did  not  pass  by  the  sale, 
as  It  Is  fotmd  to  have  been  made,  and  was  not 
affected  by  It  Montgomery  v.  Whiting,  40 
CaL  294;  Moore  v.  Besse,  43  CaL  511;  Thrift 
V.  Delaney.  68  CaL  192,  10  Fac.  475.  The 
Judgment  should  be  afllrmed. 

We  concur:   HATNES,  0.;  CHIPMAM,  C 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  Is  af- 
firmed. 


S  Cal.  ITiirep.  MB 

DEHAIL  et  al.  T.  CITY  OF  LOS  AMQBLES. 

(L.  A.  326.) 

(Supreme  Cotirt  of  Celifomia.    Nor.  26, 1897.) 
Appeal— Dec  isioir—DiamssAU 

Where  plaintiff  in  an  action  to  enjoin  the 
issuance  of  a  tax  deed  appealed  from  a  judgment 
against  him  rendered  on  hie  refasal  to  amend 
after  a  demurrer  to  the  complaint  was  sustalsed, 
be  abandoned  ttis  remedy  by  appeal  by  after- 
wards redeeming  the  property  by  payiDg  the  tax- 
es, etc.,  and  the  court  will  not  determine  the 
questioiis  raised. 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  county:  Luclen  Shaw,  Judge. 

Action  by  L  F.  Dehail  and  others  against 
the  dtj  of  Los  Angeles  for  an  Injunction. 
From  a  Judgment  In  favor  of  defendant, 
plaintliTB  appeal.  Dismissed. 

Mnrphey  &  Ctottscbalk,  for  appellanta.  W. 
Ei.  Dunn,  for  respondent 

TEMPLE,  J.  This  action  was  brought  to 
restrain  and  enjoin  the  Issuance  of  a  deed  by 
the  street  superintendent  of  lios  Angeles.  A 
general  demurrer  was  Interposed  to  the  com- 
plaint, which  was  sustained.  Thereupon  the 
plaintiff  declined  to  amend,  and,  judgment 
having  been  thereafter  entered,  took  this  ap* 


peal.  Since  the  appeal  be  has  redeemed  the 
property  by  paying  the  taxes,  costs,  and  per- 
centage required.  There  Is  therefore  nothing 
practical  in  the  appeal,  and  to  decide  the 
questions  raised  would  be  to  determine  mere 
abstract  propositions.  The  courts  cannot  be 
justly  called  upon  to  dedde  mere  moot  ques- 
tions. When  the  plaintiff  redeemed  the  prop- 
erty, he  abandoned  his  remedy  by  the  appeal, 
and  ought  to  have  dismissed  it  Foster  v. 
Smith,  115  Cal.  611.  47  Pac  591.  The  ap- 
peal is  dismissed. 

We  concur:  HENSHAW.J.;  McFARLAND, 
J. 


11»  Cal.  n 

HERZOG  V.  PURDT.    (L.  A.  238.) 
(Supreme  Coart  of  California.    Nov.  24,  1897.) 
Sale— SEVEaABLE  Contracts— Tender  by  Vesd- 

OR — WaIVBB — POKFEITUKB  OF  PaTSIEVT9. 

1.  A  contract  for  the  sale  of  several  articles 
which  affixes  a  price  upon  each  is  severable  as  to 
each  article  contracted  for,  where  there  is  noth- 
ing to  show  that  the  sale  of  one  item  U  contin- 
gent upon  the  sale  of  the  others. 

2.  Code  Civ.  Proc.  I  2076,  requiring  the  per- 
son to  whom  a  tratder  is  maae  to  specify  at  the 
time  any  objection  be  has  to  the  amount  or  kind 
of  pioperty  tendered,  or  be  precluded  from  ob- 
jecting afterwards,  will  not  excuse  a  vendor  from 
not  offering  each  of  the  several  artidea  sold 
upon  a  severaUe  contract 

3.  Under  Civ.  Code,  i  1511,  providing  that  the 
want  of  an  offer  of  performance  is  excused  when 
ttie  debtor  is  induced  not  to  make  it  hy  any 
act  of  the  creditor  intended  «  naturallr  tending 
to  have  that  effect  an  offer  by  the  vendor  of  one 
article  sold  upon  a  severable  contract  covering 
several  articles,  and  the  refusal  thereof  by  the 
vendee,  will  not  excuse  the  vendor  in  not  offer- 
ing the  remainder  of  the  property,  as  in  such 
case  the  conduct  relied  on  as  a  waiver  of  tender 
should  be  tantamount  to  an  explicit  refasal  to 
receive  the  whole  properb'. 

4.  Where  plaintiff  made  a  contract  of  pui^ 
chase  of  several  articles  at  prices  espressly  ap- 
portioned to  the  several  items,  and  paid  money 
tbereon.  m-tiich  defendant  receipted  for  "on  ac- 
count," a  refusal  of  one  arttcle  of  the  parchaae 
was  not  such  an  abandonment  of  the  contract 
as  to  work  a  forfeiture  of  the  amount  paid. 

CommlssionerB'  decision,  Department  1. 
Appeal  from  superior  court.  San  Bomardlno 
county;  John  L.  Campbell,  Judge. 

Action  by  M.  Herzog  against  J.  S.  Purdy. 
From  a  judgment  for  defendant,  and  an  or- 
der denying  a  new  trial,  plaintiff  appeals.  Re- 
versed. 

Paris  &  Allison,  for  appellant  Bggers  A 
Allen,  for  respondent 

BRITT.  0.  On  Aprfl  11,  1896,  the  parties 
entered  Into  a  contract  whereby  plaintiff 
agreed  to  buy  and  defendant  agreed  to  sell 
certain  salt  hides,  calfskins,  pelts,  and  tallow 
of  animals  prevlotisly  slaughtered,  and  there- 
after, during  said  month  of  April,  to  be 
slaughtered,  by  defendant  1°  the  coarse  of  his 
business  of  butcher.  Plaintiff  then  paid  to 
defendant  the  sum  of  9200,  and  took  the  fol- 
lowing receipt:  "Received  from  M.  Herzog 
two  hundred  doUara  un  account.   All  bides 
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and  pelts,  April  knUnff,  to  be  delivered  on  or 
about  May  1,  1895.  J.  S.  Purdy."  By  the 
tenuB  of  tbe  contract  the  bides  were  to  be 
paid  tot  at  4H  cents  per  pound;  calfsldns  at 
36  cents  each;  pelts  (of  sheep.  It  seems)  at  4 
cents  per  pound;  tallow  at  3^  cents  per 
pound.  This  Is  an  action  for  damages  for  al- 
leged breach  of  the  contract  by  defendant  in 
failing  to  deliver  the  goods.  Verdict  and 
judgment  went  for  defendant. 

At  the  trial  there  was  evidence  that  de- 
fendant carried  on  his  business  at  the  town 
of  San  Bernardino,  where  the  contract  was 
made;  that  plaintiff  resided  elsewhere;  and 
that,  to  obviate  the  necessity  of  plaintiff's 
coming  again  to  San  Bernardino,  It  was 
agreed  that  one  Itlttler  should  In  his  behalf  re- 
ceive, pay  for,  and  ship  the  goods.  On  April 
28th  defendant  notified  RIttler  that  the  hides 
would  be  ready  for  delivery  at  9  o'clock  In 
the  forenoon  of  April  30th,  and,  accordingly, 
the  latter  attended  at  defendant's  slaughter 
bouse  at  the  time  appointed.  The  evidence 
was  quite  conflicting  as  to  what  occurred 
there,  but  the  testimony  for  defendant  tended 
to  show  that  BIttler  objected  to  the  condition 
of  the  salted  hides,  and  said  he  could  not  re- 
ceive them;  that  he  would  telegraph  Herzog, 
the  plalDtltr,  to  come  at  once  himself;  also, 
that  Butler's  objections  to  the  hides  were  not 
well  founded.  Defendant  said  to  him:  "Her- 
«g  appointed  you  his  agent  to  receive  tbeae 
hides,  and  they  are  shrinking  every  day  they 
are  here,  and  you  have  to  tah»  them  now, 
or  I  wlU  sell  them  to  somebody  dse."  Blttter 
refused.  Both  he  and  defendant  forthwftb 
sent  telegraphic  messages;  RIttler  summon* 
Ing  Heneog,  defendant  notifying  a  buyer  of 
such  commodities  at  Los  Angeles  that  his 
hides  were  tor  sale.  On  the  morning  of  May 
1st  the  latter  arrived,  and  d^endant  sold  the 
hides  to  him.  He  sold  ahso,  to  the  same  par* 
ty.  It  seems,  the  other  property  he  had  pre* 
vlonsly  bargahied  to  plalntlfT.  Hersog  ar- 
rived In  San  Bernardino  hi  the  afternoon  of 
May  Ist,  and,  being  unable  to  find  the  defend- 
ant, announced  at  his  shop  that  he  was  ready 
to  receive  the  goods  he  bad  bought  On  May 
2d  he  repeated  the  offer  to  defendant  personal- 
ly, and  was  Informed  that  they  had  been 
sold.  Thwe  was  evldoice  tending  to  show 
that  on  AptO.  SOth  defendant  had  on  hand, 
within  the  pnmew  of  tbe  conHact,  ^634 
pounds  of  salted  hides,  6,484  pounds  of  tal- 
low, and  a  considerable  number  of  pelts  and 
calfskins.  On  said  April  SOth  the  market  price 
of  bidea  had  advanced  matraially  since  April 
nth,  the  date  of  the  contract  of  sale.  Defend- 
ant retahied  the  payment  of  ¥200  he  bad  re- 
ceived, claiming  that  It  was  forfeited  to  him. 

Admitting  that  Blttler's  conduct  might 
rightly  be  treated  by  the  defendant  as  a 
positive  and  final  refusal  of  such  of  the 
goods  as  the  defendant  offered  to  deliver, 
and  that  It  was  not  rather  an  attempt  to 
waive  acceptance  until,  within  the  period 
fixed  for  delivery,  Hersog  might  exercise 
his  personal  Judgment  In  the  matter,  still 


tbe  evidence  In  the  record  falls  to  sustain 
the  verdict  It  has  been  seen  that  the 
prices  to  be  paid  by  plaintiff  were  expressly 
apportioned  to  the  several  Items  of  the  prop- 
erty,—so  much  per  pound  tot  hides;  so  much 
for  tallow,  ete.  Such  a  contract  of  sale  the 
law  regards  In  general  as  severable,  and 
we  discover  no  evidence  here  to  take  the 
case  out  of  the  rule,  nothing  to  show  that 
the  sale  of  one  item  was  contingent  upon 
the  sale  of  the  others,  or  that  the  contract 
was  for  other  reason  an  entirety.  Norrls  v. 
Harris,  16  Cal.  256,  257;  More  v.  Bonnet,  40 
Cal.  251;  2  Pars.  Cent  (8th  Ed.)  633,  637. 
Now,  the  whole  transaction  between  RIttler 
and  defendant  on  April  SOth  had  reference 
to  salt  hides  only.  There  Is  no  evidence  to 
show  that  defendant  ever  offered  or  pro- 
pf^ed  to  deliver  any  part  of  the  property 
be  had  bargained  to  plaintiff  except  such 
hides.  Counsel  Invoke  for  defendant's  ex- 
cuse In  this  behalf  section  2076,  Code  Civ. 
Froc  That  section  requires  the  person  to 
whom  a  tender  is  made  to  specify  at  the 
time  any  objection  he  has  to  the  amount 
or  kind  of  property  tendered,  or  be  pre- 
cluded from  objecting  afterwards.  But 
while  the  ground  stated  by  RIttler  may 
have  been  a  waiver  of  other  objections  for 
defect  of  quality  or  quantity  of  the  salt 
bides.  It  could  not  operate  to  waive  per- 
formance, or  offer  of  performance,  of  other 
and  Independent  provisions  of  defendant's 
agreement  Suppose  RIttler  had  accepted, 
paid  for,  and  taken  away  the  salt  hides, 
nothing  being  said  as  to  the  tallow,  etc., 
thus  giving  the  fullest  possible  effect  to  the 
defendant's  tender;  this  procedure  would 
certainly  have  been  neither  fulfillment  nor 
waiver  of  the  agreement  for  the  purchase 
and  sale  of  the  other  articles  undelivered. 
We  are  also  referred  to  the  provision  of 
section  1611,  Civ.  Code,  that  the  want  of  an 
offer  of  i)erformance  is  excused  when  the 
debtor  is  Induced  not  to  make  It  any 
act  of  the  creditor  Intended  or  naturally 
tending  to  have  that  effect,  done  at  or  be- 
fore the  time  at  which  such  offer  may  be 
made,  and  not  rescinded  before  that  time. 
But,  In  a  case  like  the  present  at  least,  the 
conduct  relied  on  as  a  waiver  of  tend» 
should  be  tantamount  to  an  explicit  and 
positive  refusal  to  receive.  Hanson  v.  Sla- 
ven,  98  Cal.  377,  382,  S3  Pac.  266.  And, 
the  contract  being  severable.  It  Is  Impossible 
that  the  refusal  of  the  salt  hides  could  be 
a  refusal  of  the  other  things.  The  rejec- 
tion of  the  former  was  no  renunciation  of 
the  right  to  receive  tbe  latter.  Moi^an  v. 
McEee,  77  Pa.  St  228;  Manufactoring  Go. 
T.  Wakefield,  121  Mass.  91. 

The  whole  case  tends  to  show  that  de- 
fendant was  "ready  and  willing,  prompt 
and  eager,"  not  to  perform  tbe  conti'act  on 
his  own  part  but  to  take  advantage  of  a 
slip  of  the  plaintiff,  and  avoid  performance. 
Having  chosen  to  proceed  himself  as  tiie 
actor,  and  to  resell  all  the  property,  and 
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convert  tb*  money  paM  by  pUlntlfl,  the  de- 
fendant waa  as  mncb  bound  to  flzat  offer 
performance  of  all  the  concurrent  condi- 
tions Imposed  on  him  the  contract  aa  If 
he  had  prepared  to  bring  an  action  thweon. 
Proceeding  without  this  precaution,  and 
having  incapacitated  himself  by  reule  of 
aU  the  goods  from  any  performance  what- 
ever, he  released  the  plaintiff  from  the  ne- 
eesdtr  of  further  demand  or  tender  (BenJ. 
Sales,  I  607),  and  became  liable  to  lOalntlff 
In  this  action.  He  would  have  the  right  to 
counterclaim  for  damage  he  anstalned  from 
the  wrongful  refusal  of  plaintiff  to  accept 
the  salt  hides,  If  such  he  conld  prove;  but, 
since  it  appears  that  he  sold  those  fer  a 
sum  considerably  greater  than  the  price 
plaintiff  agreed  to  pay,  the  auestion  of  plain- 
tiff's default  In  that  particular  can  hardly 
arise  on  a  new  trial,  except  as  matter  pure- 
ly defensive  against  the  plaintUTs  claim  toe 
damage  as  to  that  Item. 

The  conrt  instmcted  the  jury  ''that  If 
plaintiff  and  defendant  entwed  Into  a  con- 
tract for  the  purchase  and  sale  of  spedfle 
posooal  property,  and  the  plaintiff  ther»* 
after  refused  to  accept  the  goods  or  prop- 
erty, and  so  Informed  the  defendant,  de- 
fendant had  a  right  to  regard  said  contract 
abandoned  by  plaintiff;  and  If  plalntltt,  at 
the  making  said  contract,  made  a  payment 
In  money  to  defendant  as  forfeit  money  to 
Und  the  bargain  and  to  act  In  good  faith 
wlQi  ^teftendant,  then,  and  In  that  event, 
defaidant  could  retain  said  money.**  The 
Instructkm  was  erroneous  as  applied  to  the 
facta.  In  Oat  it  Ignored  the  sevwable  iibat- 
acter  oi  the  cimtraet,  and  tai  that  It  oon- 
fbunded  matters  which  have  no  necessary 
idratttyt  vH.  money  paid  as  a  forfeit  and 
money  paid  to  bind  a  bargain;  that  Is, 
"earnest  voney."  Howe  t.  Hayward,  108 
Haas.  64.  If  ttie  monay  waa  deposited  aa 
a  forfeit  (though  the  evMukce  to  auroort  this 
view,  taken  aa  a  whol^  was  Tory  slight), 
then  the  condition  thereof  never  occurred, 
tor  the  defendant  has  not  done  "everything 
he  was  bound  to  do  to  entitie  him  to  insist 
on  the  forfeiture."  Oaipenter  v.  Blandford, 
8  Bam.  &  C.  675.  If,  as  seems  more  mob- 
aU^  the  payment  was  by  way  of  earnest, 
and  to  bind  the  bargain,  then  it  was  part 
payment  of  tba  cimtract  price,  and  It  was 
Idalntlfl's  rtfit  to  have  it  a^iUed  on  the 
price  of  any  of  the  goods  which  he  might 
have  accepted.  We  do  not  at  all  controvert 
the  rale  that  a  bnyn  who  wrongfully  aban- 
dons his  contract  cannot  recover  payments 
he  has  made  on  account,  but  the  present 
record  discloses  no  case  for  Hs  appHcatlon. 
The  Jodgmmt  aad  order  doylng  a  new 
trial  ahoold  be  reversed. 

We  concur:   aOABLS,  0.;  HAYNBS,  O. 

FEB  ODBZAM.  For  the  reasons  given  in 
the  foregoing  c^lnion,  the  judgment  and 
ordM  dottylng  a  new  trial  are  reversed. 


lU  C«l.  UB 

In  re  BDGAB.    (Cr.  801.) 

(Supreme  Ootirt  of  California.   Dec.  1,  1897.) 

CoNTBHPT  or  State  Cocrt— Appeal  to  UmTSD 
Btateb  Court — Fbdbral  Question. 
Petition  to  federal  court  for  habeas  corpus, 
allegiDg  that  i»etitioQer'B  convictioQ  and  deten- 
tion were  in  Tiolation  of  the  provlrion  of  the 
United  States  constitution  for  due  process  of 
law,  because  he  was  put  on  trial  under  Informa- 
tion, and  not  Indictment,  presents  a  federal  ques- 
tion, BO  that  appeal  to  the  supreme  court  of  the 
United  States  from  the  denial  of  the  writ  works 
a  stay  under  Bev.  St.  U.  S.  S  766,  notwithstand- 
said  conrt  hes  la  otber  cases  decided  that 
trial  under  Information  is  due  process;  where- 
fore the  warden  of  the  state  prison  is  not  in  con- 
tempt of  the  state  courts  for  refusnl  to  execute 
the  death  warrant  on  petition  pending  the  ap- 
peal. 

Application  by  John  0.  Edgar  for  writ  <tt 
habeas  corpus.  Petitioner  discharged. 

•Atty.  QetL  Bltagecald,  for  petitions. 

HBNSHAW.  J.  J(dm  O.  Bdgar  was  adjudg- 
ed guilty  of  contempt  by  the  superior  court  oC 
Sen  Diego  county,  and  was  punished  flierefor 
tf  a  fine  of  $200,  with  the  altonative  <tf  Im- 
prisonmoit.  mils  hearing  Is  under  his  arollca- 
tloD  for  a  writ  of  habeas  corpus. 

The  facts  giving  rise  to  the  alleged  contempt 
are  the  f(dlowIiig:  One  Jos^  Taphet  Bbaxdm 
was  convicted  of  murder  in  the  first  degree 
before  the  superior  eoort  of  Ban  Diego  county, 
and,  npcm  woetH  to  ttds  court,  the  Judgmaat 
of  conYtedou  and  the  order  denying  him  a  new 
trial  were  afflimed.  4BPae.lOiO.  Thereafter 
Bbanks  was  brought  hoCore  the  soperlor  court 
of  San  Diego  eoooly,  whldi  pnmounced  Its  or- 
der, flzlng  the  day  of  »eciition  on  the  Sth  day 
of  October.  1887,  within  the  walla  of  the  state 
Vtimm  at  San  Qnrathk  Pntsuant  to  this  or^ 
der,  Bbahks  was  ddlveied  to  the  custody  of 
the  warden  of  that  taiMltotlon.  Up(m  the  day 
fixed  for  his  exeentkait  Bbanks  wyd^*  atoUcsi* 
Hon  to  the  district  court  of  the  United  States 
In  and  for  the  Northern  district  of  OaUfomla, 
praying  for  a  writ  of  habeas  corpus,  alleging 
that  be  was  restrained  ot  his  liberty  by  W.  B. 
Esle,  wardsn  <tf  said  prtam.  In  violation  oS  his 
rights  nndor  the  constitution  of  the  United 
States,  and  setting  up  certain  facta  In  sqntort 
at  this  allegation.  The  district  court  denied 
his  petition,  whereupon  he  appealed  from  the 
order  so  deqriag  his  application,  to  the  sopreme 
court  of  the  United  States,  and  fiioswlth  peti- 
tioned said  district  court  that  his  appeal  be  al- 
lowed, and  that  a  transcript  of  the  records, 
inoceedlngs,  and  papers  upon  which  said  order 
was  made  be  transmitted  to  the  suiaeme  court 
of  the  United  States.  The  district  court  made 
Its  order  allowing  the  appeal.  Certified  copies 
of  aU  the  pE^Mrt  in  the  matter  of  the  appUca* 
tlon  and  of  the  appeal  were  served  upon  peti- 
tioner, John  a  BMgar,  as  acting  wardsn  of  .the 
state  prism  at  San  Quentln,  the  warduat  that 
time  being  absent  from  the  stats  <of  Oallfor- 
nta.  Hiese  pvers  were  served  iqion  Edgar 
before  the  execution,  and  befooe  the  eKptaatim 
of  the  time  limited  for  tiie .  execution.  The 
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Beting  warden  w&a  thus  iilaced  In  a  most  tiy- 
Ing  and  difficult  position.  He  waa  called  apon 
to  decide  at  his  whether  or  not  Ebanka' 
appeal  to  the  supreme  coort  of  the  United 
States  operated  to  stay  bis  band  as  an  execu- 
tive officer  of  the  state  of  Gallfomia.  If  the 
appeal  did  operate  as  a  stay,  and  he  decided 
that  It  did  not,  and  proceeded  with  the  execu- 
tion, be  would  be  ^Ity  of  unlawfully  taking 
the  life  of  a  human  being.  If,  upon  the  other 
hand,  the  appeal  did  not  op^te  as  a  stay, 
and  he  decided  that  It  did  so  operate,  he  stood 
liable  to  be  punished  for  contempt  for  Tlola- 
tlon  of  the  order  of  the  anperlor  court  of  tbe 
state.  In  this  clash  of  Judicial  authorities 
there  waa  no  court  to  which  be  could  look  for 
direction.  It  was  incumbent  upon  him  to  make 
bis  own  choice,  unaided  by  the  declslou  of 
any  Judicial  tribunal.  He  concluded  that  tbe 
ai^eal  of  Ebanks  c^rated  to  stay  the  hand  of 
the  state  authorities,  and  therefore  declined 
to  execute  the  death  warrant;  whereupon  be 
was  cited  before  tbe  snpeilor  court  of  San 
Diego  county,  and  upon  a  presentation  of  these 
facts,  none  ot  which  are  disputed,  was  adjodg- 
ed  gnllty  of  contempt,  and  pnnli^ied  therefor, 
aa  above  set  out. 

Ttie  reasoning  by  which  the  superior  court 
reached  its  conclusion  In  the  matter  may  be 
thus  summarized:  Tbe  courts  of  the  United 
States  are  courts  of  limited  Jurisdiction.  The 
presumptions  In  any  given  case  are  not  in  fa- 
vor, but  against,  their  Jurisdiction.  In  a  peti- 
tion for  hatteas  corpus  to  a  circuit  or  dlsbict 
court,  whereby  It  Is  sought  to  arrest  tbe  bands 
of  tbe  state  authorities,  upon  the  ground  that 
the  defendant  is  restrained  of  bis  libOTty  in 
Tioiatlon  of  the  constitution  or  laws  of  the 
United  States,  there  must  appear  upon  the 
face  of  the  petition  averments  of  substantial 
facts  pr^enting  a  federal  question.  The  mere 
naked  averment  of  a  c<mclu8loD  of  law  that  a 
defendant  Is  so  Illegally  restrained  la  not  suf- 
ficient to  confer  Jurisdiction.  Where  Jurlsdlc- 
tlMi  has  not  been  conferred  by  a  sufficient  peti- 
tion, an  appeal  by  tbe  petitioner  from  an  order 
remanding  him  after  bearing,  or  from  an  or- 
der refu^ng  his  application  for  a  writ  (as  la 
the  present  case),  will  not  operate  upon  tbe 
state  courts  and  authorities  to  stay  proceed- 
ings. The  soundness  of  tbe  court's  reasoning 
In  these  particulars  we  need  not  here  pause  to 
consider.  It  further  decided,  after  elaborate 
discussion  and  consideration,  that  the  petition 
<jt  Ebanks  to  the  district  court  did  not  set 
forth  facts  raising  or  presenting  a  federal  ques- 
tion, and  therefore  concluded  that  the  federal 
courts  never  obtained  Jurisdiction,  and  that  tiie 
hands  of  tbe  state  authorities  were  never 
stayed.  In  consonance  with  this  conclusion,  it 
adjudged  the  petitioner  to  be  guilty  ol  con- 
tempt. 

It  baa  been  dedared  unnecessary  to  con- 
alder  tbe  trial  court's  reasoning  to  the  effect 
that  in  cases  such  as  this.  If  the  petition  does 
not  present  a  federal  question,  the  state  an- 
thorltles  are  at  liberty  to  act  de^lte  the  peti- 
tlonsr's  ^weaL  This  Is  so  for  tbe  very  ob- 


vious consideration  that.  If  It  shall  appeu 

that  a  federal  qnestim  waa  presented  In  the 
Ebanks  petition,  tbe  reasoning  has  no  appli- 
cation to  the  case  ab  bar,  for  it  is  admitted  by 
all  concerned  that  if  a  federal  question  be 
presented  in  such  a  case,  and  an  appeal  be 
taken  from  tbe  order  of  the  district  court,  el- 
tha  remanding  the  petitioner  or  rinsing  him 
a  writ,  then,  by  operation  of  section  766  of 
the  Revised  Statutes  of  the  United  States,  all 
further  subsequent  proceedings  in  the  matter 
against  the  petitioner  in  the  state  courts,  or 
by  the  state  authorities,  until  tbe  determlnar 
Uon  of  his  appeal,  are  null  and  void. 

In  the  present  unhappy  condition  of  the 
United  States  laws  govmilDg  rights  of  ap- 
peal In  habeas  corpus  cases,  and  controUli^ 
state  authorities  while  such  appeals  are  pend- 
ing, many  vexatious  questions  will  certainly 
arise.  It  must  needs  be  most  embarrassing 
for  state  courts  to  determine  for  tbemsdvea 
whether  or  not  a  federal  question  Is  present- 
ed In  such  a  case  In  advance  of  a  decision  by 
the  United  States  supreme  coiui,  whose  Judg- 
ment Is  always  the  controlling  arbitrament  In 
tbe  matter.  In  the  present  case,  howevw, 
little  difficulty  need  be  experienced.  Tbe  al- 
legations of  the  petition  of  Ebanks  dletliurtly 
presented  the  imipoaltlon  tiiat  he  bad  been 
put  upon  trial  under  Information,  and  not 
under  Indictment,  and  that  for  this  reason 
his  conviction  and  detention  were  in  violation 
of  the  United  States  constitution.  That  this 
avmnent  presented  a  federal  question  there 
can  be  no  doubt,  and  It  Is  none  the  less  a  fed- 
eral question  because  in  former  cases  It  bad 
been  decided  contrary  to  his  contention,  fbr 
the  proposition  was  dlstlnctiy  treated  and 
passed  upon  by  the  United  States  supreme 
court  in  tbe  Hurtado  Case,  110  U.  8.  510,  4 
Sup.  Ct  111,  292,  and  in  later  caaes  as  a  fed- 
eral question.  It  being  a  federal  qoestlon, 
the  fact  that  It  had  been  decided  upcm  one 
man's  appeal  contrary  to  his  contention  does 
not  deprive  another  man  of  raising  and  pre- 
senUng  it  as  a  federal  question  before  the 
same  tribunal  In  his  own  appeal.  Where  a 
federal  question  Is  presented.  It  Is  the  appeal, 
and  not  the  merit  of  tbe  appeal,  wbldi  oper- 
ates as  a  stay.  Thus,  In  our  own  state  an 
appeal  from  tbe  Judgment  in  capital  caaes 
operates  to  stay  tbe  execution  until  Its  fLeUr- 
mination.  No  matter  how  frivolous  might  be 
the  proposition  presented  npon  appeal,  nor 
how  many  times  It  had  been  decided  the 
appellate  tribunal  contrary  to  this  particular 
appeUantfs  contention,  no  one  would  question 
but  that  bis  appeal  operated  to  stay  the  Judg- 
ment of  execution.  Moreover,  It  appears  that 
tbe  district  court,  while  denying  Ebanks'  ap- 
I^icatlon  for  a  writ  of  habeas  corpus,  granted 
him  leave  to  appeal.  It  is  inconceivable  that 
leave  to  appeal  would  have  been  granted  if.  In 
the  view  of  that  court,  a  federal  question  had 
not  been  presented.  It  was  the  equivalent  of 
a  declaration  by  the  Judge  that  be  dedded  the 
federal  qtiestion  as  he  waa  bound  to  do.  In 
consonance  with  tbe  dedaions  of  bis  superior 
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trllmnal  tnt  the  Hortado  Caoe,  bat  Oat,  not- 
withfitancUng,  abice  this  federal  question  luul 
been  indented  to  him,  the  applicant  bad  the 
right  BtiU  further  to  present  it  In  his  own 
case  and  on  liis  own  behalf  to  the  supreme 
court  of  the  United  States,  regardless  of  its 
dedsions  upon  tlis  same  question  in  the  ap- 
peals of  other  men. 

BaTlng  thus  reached  the  conclusion  that  a 
federal  question  was  presented  upm  the 
Ebauks  jwtition  to  the  district  court,  his  ap- 
peal to  tiie  8upr«ne  court  of  the  United  States 
unquestionably  operated  as  a  staj  (In  re  Shl- 
buja  Jngirs,  140  U.  S.  291.  11  Sqp.  Ct  770); 
snd  the  acting  warden  was  not  In  omtempt  of 
the  authority  of  the  state  courts  In  defenlng 
the  execution.  Wherefore  let  the  prisoner  be 
discharged. 

We  concur:  BEATTT,  G.  T.;  HABBISON, 
3.;  McFABLAND,  J.;  TEMPLB,  J. 

GAROUTTE,  J.  (concurring).  The  petltloD- 
er,  Edgar,  acting  warden  of  the  state  prison, 
asks  to  be  discharged  upon  habeas  corpus. 
He  has  been  adjudged  guilty  of  a  contempt  of 
the  Bup^or  court  of  San  Diego  county  In  not 
carrying  out  an  order  of  that  court  directing 
the  execution  of  one  Ebauks,  and  is  now  re- 
strained of  his  liberty.  Bis  defense  to  the  al- 
leged contempt  Is  that,  by  virtue  of  certain 
proceedings  bad  in  the  federal  courts,  a  stay 
of  execution  was  created.  These  proceedings 
consisted  in  the  presentation  and  filing  of  a 
petition  for  a  writ  of  habeas  corpus  In  be- 
half of  Ebanks  before  the  district  coui't  of  the 
Xorthem  district  of  the  state  of  California,  a 
denial  of  the  application  for  the  writ  by  that 
court,  and  an  appeal  from  said  order  of  denial 
to  the  supreme  court  of  the  United  States. 
Do  the  proceedings  In  the  federal  court  result 
in  a  stay  of  the  execution  of  the  order  of  the 
state  court  commaudlng  the  warden  to  exe- 
cDte  Kbanks?  If  such  stay  exists,  it  is  by 
virtue  of  section  766  of  the  Revised  Statutes 
of  the  United  States,  which.  It  is  claimed, 
provides  for  a  stay  of  proceedings  pending  an 
appeal  from  an  order  made  by  a  district  or 
circuit  court  refusing  the  tssoance  of  a  writ 
of  habeas  corpus.  Conceding  this  statute  has 
that  effect  In  many  cases,  still  I  am  not  pre- 
pared to  say  that  It  has  such  effect  in  all 
cases;  but,  upon  the  contrary,  I  am  clear  that 
the  appeal  can  only  have  such  effect  when 
the  ijetltlon  for  the  writ  upon  its  face  recites 
facts  which  Invoke  the  Jurisdiction  of  the  fed- 
eral court.  In  other  words,  the  petition  muat 
show  that  the  person  Is  restrained  of  bis  liberty 
in  violation  of  the  constitution  of  the  United 
states,  or  a  law  or  treaty  thereof.  It  is  only 
In  that  class  of  cases  that  the  federal  court 
has  JurlsdictJoD,  and  In  such  cases  only  tliat 
the  state  court  may  be  ousted  of  Jurisdiction. 
The  state  court  loses  no  Jurisdiction  until  the 
federal  court  takes  Jurisdiction,  and  the  fed- 
eral court  can  take  no  Jurisdiction  by  Infer- 
ence or  presumption.  Affirmative  Jurisdic- 
tional facts  must  appear  upon  tlip  face  of  tlm 


petition,  or  a  fedwal  eoort  Is  poroleaa  to 

render  any  decree.  It  foUowa  tliat  an  appeal 
taken  from  an  order  of  a  federal  court  refus- 
ing the  issuance  of  a  writ  of  habeas  corpus 
based  upon  a  frivolous  petition,  or  a  petition 
showing  no  federal  question,  does  not  stay  the 
hand  of  the  state  court;  aiul  the  execution,  of 
ita  Judgment,  notwithstanding  such  an  appeal, 
may  be  enforced  in  all  appropriate  ways. 

It  IB  the  law  of  the  laud  tuat  state  courts 
have  the  exdnslTe  power  and  right  to  deal 
with  state  qnestiona.  Congress  has  no  powpr 
to  obstruct  the  ordinary  admlnlstratimi  of  the 
criminal  lawa  of  the  state  courts.  Such  an 
attempt  would  be  a  groaa  trespass  upon  the 
sovereign  powor  of  the  states  of  this  Union, 
and  would  be  so  recognized  by  all  Judicial 
tribunals.  The  states  Iiave  given  no  sxtcSa 
power  to  congress;  and  any  attempt  upon 
Ita  part  to  declare  that  "an  appeal  from  an 
ordar  of  a  federal  court  refu^ng  the  lasu- 
ance  ot  a  writ  of  habeas  corpus,  r^ardless 
of  the  Issues  raised  by  the  petition,  stays  the 
execution  of  the  judgmrat  of  the  state  court," 
is  unconstitutional  and  void.  It  necessarily 
follows  that  to  support  the  validity  of  the 
section  of  the  Revised  Statutes  heretofore 
quoted,  and  give  it  force  and  effect,  the  con- 
struction must  be  maintained  that  it  only  ap- 
plies where  the  petition  for  the  writ  raises  a 
federal  question. 

It  la  argued  that  this  construction  of  the 
law  casts  upon  the  warden  of  the  state  pris- 
on the  grave  responsibility  of  determining 
when  the  petition  for  the  writ  discloses  the 
presence  or  absence  of  a  federal  question.  So 
be  It.  All  executive  officers  must  at  their 
peril  decide  Important  questions.  In  every 
capital  case,  when  the  moment  arrives  for 
can-ylng  out  the  Judgment  of  the  court,  the 
warden  must  assume  the  great  responsibility 
of  determining  whether  or  not  a  stay  of  exe- 
cution Is  In  force  and  effect.  By  virtue  of  the 
provisions  of  section  1243  of  the  Penal  Code, 
a  certificate  of  probable  cause  may  be  grant- 
ed by  a  Justice  of  this  court  In  certain  cases, 
which  certificate  has  the  effect,  when  filed, 
to  stay  the  execution  of  the  Judgment.  I  am 
convinced  that  under  this  section  a  certifi- 
cate of  probable  cause  cannot  Issue  upon  an 
appeal  from  on  order  made  after  final  Judg- 
ment of  conviction,  and  that  a  stay  of  the 
execution  of  such  order  could  only  be  had  by 
the  Issuance  of  a  supci^edeas  from  the  appel- 
late court  Yet  this  question  of  law  and 
many  others  are  matters  vhich  must  be  de- 
cided by  the  warden  according  to  his  lights 
whenever  they  face  him,  and  the  responsibil- 
ity resta  upon  him  of  decidlug  them  correctly. 

Again,  we  hare  no  conflict  of  Juri:sdlctiuu  In 
this  case.  It  has  t>een  nowhere  decided  by 
a  federal  court  that  the  petition  of  Ebanks 
for  the  writ  disclosed  a  federal  question.  No 
federal  court  has  yet  decided  that  it  has  Ju- 
risdiction to  hear  and  determine  the  matters 
raised  by  his  petition.  The  question  Is  sllll 
an  QtttiH  one,  and,  being  open,  this  court  is 
entirely  free  to  deal  with  It,  and  deuUre  thb 
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taw  as  It  belleres  It  to  be.  To  be  sore,  t^e 
queBtlon  Is  a  delicate  one,  but  ttala  court  nei- 
ther can  nor  sbould  evade  ft  for  that  reason. 
If  there  is  a  stay  of  the  superior  court's  order 
fixing  the  day  for  the  execution  of  Kbanks, 
racb  stay  exists  by  reason  of  the  appeal  from 
the  order  of  the  federal  court  denying  the  ap- 
plication for  his  writ  That  appeal  stays  the 
order  of  the  superior  court  If  the  petition 
forming  the  basis  of  that  order  presents  a 
federal  question.  Hence,  the  Tital  Issue,  and 
the  only  issue,  before  thla  court,  is:  Was 
there  such  federal  question  presented  to  that 
court?  Thii  court  to  now  passing  upon  the 
presmt  status  of  the  jurisdiction  of  a  superior 
court  of  the  state  as  to  a  particular  ease. 
The  question  of  Jurisdiction  is  squarely  pre- 
sented, and  must  be  met  and  decided,  regard- 
less of  the  particular  matters  ot  law  or  fact 
which  are  neccssaiy  to  be  considered  In  Its 
determination. 

The  petltkm  for  the  writ  of  habeas  corpus 
discloses  that  the  petitioner,  Ebanlcs,  was 
tried  and  convicted  upon  a  charge  of  murder, 
not  set  forth  by  indictment  of  a  grand  Jury, 
but  an  information  of  the  district  attor- 
ns. It  to  now  Insisted  tliat  each  a  pro- 
cedure does  not  constitute  due  process  of  law. 
The  issue  raised  by  thto  contention  presents 
a  queatkm  for  the  decision  of  the  federal 
courts,  and  these  courts  hare  to  recognized 
It  In  the  past  The  Hurtado  Oaae,  iio  U.  S. 
616,  4  Sup.  Ot  111.  282,  exhanstlTely  discusses 
the  merits  of  the  contention,  and  holds  against 
the  present  claims  of  Ebanks.  But,  nerer- 
theless,  a  federal  question  to  presented;  and 
the  fact  that,  Judging  by  the  past.  It  surely 
win  be  decided  by  the  supreme  court  of  the 
United  States  against  him.  In  no  way  pre- 
cludes the  issue  of  its  federal  character.  The 
Hnrtado  Case  has  since  been  followed  In 
the  McNnlty  Case,  149  u.  8.  918;  13  Sup.  Ct 
969;  and  also  In  the  recent  case  of  DurrauL 
The  petition  for  the  writ  In  the  Durrant  Case 
to  laid  upon  the  same  lines  as  that  In  the  pres- 
ent case.  In  all  substantial  matters;  and.  If 
the  Durrant  petition  had  stated  no  federal 
question,  the  appeal  from  the  order  refusing 
the  writ  of  habeas  corpus  would  have  been 
dismissed  by  the  supreme  court  of  the  United 
States.  Yet  such  action  was  not  taken,  but. 
on  the  contrary,  the  appeal  was  beard  and 
decided  upon  the  merits,  the  court  thereby 
recognizing  the  presence  of  a  federal  ques- 
tion before  It 

There  is  no  other  federal  question  raised 
by  the  Ebanks  petition,  save  the  one  to  which 
allusion  has  hei-e  been  made.  Indeed,  in  the 
ordinary  trial  of  a  defendant  charged  with 
murder  based  upon  an  information  by  the 
district  attorney,  it  Is  not  apparent  that  any 
other  federal  question  could  be  raJsed. 
Hence  It  appears  that  the  legal  difficulties 
and  delays  which  have  arisen  in  the  Ebanks 
case  by  reason  of  the  habeas  corpus  proceed- 
ings Inaugurated  before  the  federal  courts 
may  be  largely  avoided  In  future  cases  b.-^ 
proceeding  against  Oefendanta  charged  with 


the  crime  of  mnrder  upcm  Indictment  by  th* 
grand  Jtiry,  rather  than  by  InfMmatlon  flted 
by  the  district  attorney.  If  such  course  is 
adopted  by  prosecuting  officers,  I  do  not  be- 
lieve the  present  unfortunate  condition  as  to 
the  Judgments  of  state  courts  In  capital  cases 
will  ever  be  repeated.  By  reason  of  the  fore- 
going views,  I  agree  with  the  other  members 
of  the  court  In  holding  that  the  acting  war- 
den, Edgar,  should  be  discharged  from  cua- 

tDdy. 

(U0  Cal.  U«) 

INYO  COUNTY  v.  ERRO.    SAME  v.  HIGOA. 
BAMB  T.  INDA.    SAME  v.  EBRACA. 
(U  A.  292-295.) 

(Supreme  Court  of  Gallfomla.   Dec  1, 1887^ 

MOHICIPAL  COBPOBATIOHS— LiCENSM— -VALlDrrT— 

Appkal— Bbview, 

1.  Under  8t  1893.  p.  358,  authorizing  boards 
of  soperrisors  to  licenBe  certain  kinds  of  busi- 
nesfl  "transacted  and  carried  on"  in  their  coun- 
ties, an  ordinance  requiring  the  procareiuent  of  a 
license  by  every  person  "engaged"  in  the  kind 
ot  business  specified  is  valid,  the  words  "trans- 
acted and  carried  on"  being  syuooymoos  with 
"engaged  in." 

2.  The  qneation  vrfaether  persons  who  drive 
flocks  of  sheep  across  a  county  do  it  to  pastare 
and  graze  in  the  county,  so  as  to  charge  fjiem  un-- 
der  an  ordinance  licensing  persons  engaged  in 
the  biuineas  of  raising,  graxing,  herding,  or  pos- 
turing sheep  in  the  county,  ia  a  question  of  fact 
in  each  particular  case,  which,  beiag  determined 
upon  conflicting  evidence,  may  not  be  dUturbed 
on  appeal. 

Department  2.  Appeals  from  superior  court, 
Inyo  county;  N.  D.  Arnot  Judge. 

Actions  by  Inyo  county  against  Erro,  Hlgoa, 
Inda.  and  Erraca.  From  Judgments  for  Inyo 
county,  and  from  orders  denying  new  trials, 
defendants  appeal.  The  cases  ail  Involving 
the  same  questions,  they  are  argued  and  con- 
sidered together.  Affiiiued. 

P.  H.  Mack  and  P.  W.  Bennett  for  appel- 
lants. P.  W.  Forbes  and  Richard  S.  Mhier. 
for  respondent 

HENSHAW,  J.  These  appeals  were  argued 
and  submitted  together.  They  Involve  the 
consideration  of  Identical  questions,  and  the 
evidence  to  suiistontially  the  same  In  each 
case.  They  may,  therefore,  t>e  considered  and 
disposed  of  together.  The  appeals  are  from 
the  Judgments  and  from  the  orders  denylngthe 
defendants  new  trials.  The  questions  Involv- 
ed are:  <1)  The  validly  of  an  ordinance  of 
Inyo  county  requiring  the  procurement  of  a 
license  by  "every  person  engaged  in  the  busi- 
ness of  raising,  grazing,  herding,  or  pasturing 
sheep  in  the  county";  and  (2)  the  applicability 
of  this  ordinance,  under  the  evidence,  to  the 
defendants. 

It  Is  flrst  Insisted  that  the  ordinance  Is  void 
on  Its  face.  Herein  it  is  argued  that  undw 
subdivision  27  of  section  25  of  the  county  gov- 
ernment act  of  1893  (St  lSf>3,  p.  358),  boards 
of  supervisors  are  authorized  "to  license  tor 
purposes  of  relation  and  revenue  bH  and 
eyeiy  kind  of  business  not  prohlUtad  by  law, 
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and  transacted  and  carried  on  In  Buch  county; 
•  •  *  to  fix  tbe  rates  of  license  tax  upon 
the  same,  and  to  {trovlde  for  the  collection  of 
the  same  by  salt  or  otherwise."  The  power 
to  license  is  thns  limited  to  lawful  businesses 
"transacted  and  carried  on"  In  the  county, 
and  It  Is  urged  that,  when  the  snperrisors 
Imposed  the  llcensa  upon  those  engt^ed  In  a 
business,  they  exceeded  their  powers,  (or  the 
words  "transacted  and  carried  on,"  It  Is  con- 
tended,  are  not  equivalent  to  or  synonymous 
with  the  wOTds  "engaged  In."  In  Elx  parte 
Mirande,  73  Cal.  366. 14  Pac.  8S8.  and  County 
of  £1  Dorado  T.  Meiss,  100  CaL  208,  34  Pac 
)tiq,  the  ordinances  under  consideration  were 
Identical  In  language  with  the  one  here  In 
question,  and  the  validity  of  these  ordinances 
was  nphdd;  but  against  this  It  Is  said  that 
the  precise  point  now  presented  was  not  call- 
ed to  the  attention  of  this  court  Even  so,  we 
fall  to  see  either  force  or  cogen<7  in  the  argu- 
ment. It  Ui  difficult  to  conceive  of  one  being 
aigaged  In  a  business  who  does  not  transact 
and  carry  it  on,  and  It  Is  equally  dlfScult  to 
pletnze  one  transacting  and  carrying  on  a 
business  who  Is  not  engaged  In  it.  The  find* 
Ing  of  the  court  as  to  each  defendant  was  sub- 
stantially the  same,  and  to  the  following  ef- 
fect: "That  on  the  27th  day  of  April,  1886, 
and  continuously  thereafter  until  and  Includ- 
ing the  9th  day  of  May,  1895,  the  defenaant 
was  engaged  In  the  business  of  ralaluig,  graz- 
ing, h^rdlnf^  and  pasturing  sheep  in  the 
said  county  of  Inyo,  *  *  *  and  did  raise, 
graze,  and  pasture  said  sheep  on  said  lands 
within  tbe  aaid  county  upon  tbe  natural 
brush  and  vegetation  growing  therein."  This 
finding  la  attacked  as  being  unsupported  by 
the  evidence.  By  the  evidence  It  was  shown 
that  the  defendants  pastured  their  sheep  dur- 
ing the  winter  months  In  Kern,  and  perhaps 
other  neighboring  counties;  that  In  the  spring, 
feed  being  exhausted,  they  drove  them  into 
Inyo  county  from  the  south,  and,  following 
generally  the  line  of  the  Sierra  Mountains, 
continued  the  drive  through  Inyo  county,  a 
distance  of  about  140  miles,  into  Mono  coun- 
ty, where  they  were  pastured  during  tbe  sum- 
mer months.  It  consumed  from  19  to  27  days 
to  drive  the  sheep  through  Inyo  county,  dur- 
ing which  time  the  animals  ranged  over  land 
of  tbe  United  States,  and  lived  upon  llie  nat- 
ural herbage  of  the  country.  Over  this  there 
Is  no  dispute.  But  upon  the  part  of  the  de- 
fendants evidence  was  offered  to  show  that 
the  lands  thus  traversed  were  not  grazing 
lands;  that  sheep  men  dislike  exceedingly  the 
necessity  of  driving  their  bands  over  such 
poor  and  waste  country  as  that  in  Inyo  coun- 
ty, but  that  the  drives  were  made  necessary 
to  enable  them  to  pass  from  their  winter  pas- 
tures to  their  summer  feeding  groimds  In 
Mono  county;  and  that  it  would  be  a  ben^t 
to  sheep  men  and  to  their  flocks  if  tbe  latter 
could  be  lifted  bodily  from  Kern  county  into 
Mono  county,  without  the  need  of  driving 
across  so  long  and  desolate  a  strip  of  terrltcHry. 
■Bat  upon  the  pact  of  plalntUC  tbore  was  evt 
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dence  that  &tyo  eountf  was  ft  part  of  the 

regular  drive  of  the  abeep  men,  and  that  the 
pasturage  In  the  county  was  of  exceeding 
value  to  the  herds;  that  they  came  Into  Inyo 
county  from  the  Mojave  desert  much  weaken- 
ed and  reduced,  and  Improved  materially  In 
condition  as  they  passed  through  Inyo.  It 
was  further  shown  that  the  sheep  are  kept 
constantly  moving  In  the  mountain  lands, 
picking  up  their  sustenance  as  they  go;  that 
Inyo  county  is  one  of  the  regular  counties 
looked  to  for  food  by  the  sheep  men  in  the 
nnnnqi  movements  and  migrations  of  their 
flocks,  and  that  hundreds  of  thousands  of 
acres  of  lands  within  the  county  are  thus 
pastured  by  them.  In  County  of  El  Dorado 
V.  Meiss,  100  OaL  268,  84  Pac.  716,  It  was 
bdd  that  an  wdlnance  shnilar  to  this  was 
not  applicable  to  one  who  drove  a  band  of 
sheep  Into  the  county,  where  they  remained 
but  for  seven  days,  upon  the  owner's  land, 
for  purposes  of  abearlng;  but  it  was  said: 
"Of  course^  tbe  license  tax  cannot  be  evaded 
by  the  mere  pretense  of  driving  sheep  through 
a  county  or  Into  a  county  for  an  allied 
temporary  purpose,  when  It  Is  evident  that 
the  real  object  in  so  doing,  and  what  is  really 
done,  is  to  graze  and  pasture  the  sheep  In  the 
conmy."  The  question,  then,  being  one  of 
the  purpose  and  Intent  with  which  the  shecv 
are  In  the  county,  the  determination  of  the 
real  object  must  forever  be  a  question  of  fact. 
In  these  cases  the  trial  court  found  as  a  fact, 
under  conflicting  evidence,  and  against  their 
contention,  that  these  defendants  were  en- 
gaged In  ralfdnr,  grazing,  herding,  and  pas- 
turing their  dieq>  In  Inyo  county.  There  la, 
of  course,  no  question  but  that  they  were 
ei^aged  in  the  business.  The  only  question  Is 
whether  they  were  engaged  In  that  business 
in  Inyo  coimty,  and  the  conclusion  which  tiie 
trial  court  reached  on  this  question  may  not, 
under  the  evidence  presented  hen,  be  dis- 
turbed. Tbe  Jud^ents  and  orders  appealed 
from  are  therefore  affirmed. 

We  omciir:  McFABLAXD,  J.;  TEiSPLBl,  J. 


118  CaL4« 

BBBON  T.  ROBRECBT.    (8.  F.  638.) 
(Supreme  Court  of  California.    Dec.  2,  1897.) 
Correction  of  opinion.   For  former  opinion, 
see  60  Pac.  688. 

PER.  CURIAM.  In  this  cause  the  appeal 
was  from  the  Judgment  alone.  There  was  no 
appeal  from  an  order.  The  oidnions  hereto- 
fore delivered  In  the  cause  (50  Pac.  689)  cor- 
rectly treated  the  appeal  as  an  appeal  from 
the  Judgment,  and  were  Intended  to  close 
with  an  affirmance  of  the  Judgment,  but  by 
a  clerical  mistake  It  was  unintentionally  ad- 
judged that  "the  order  appealed  from  Is  af- 
firmed." The  Judgment  of  this  court  was  ac- 
cordingly entered,  afOrmlng  the  "order"  ap- 
pealed from,  and  the  mistake  was  not  dlscor- 
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ered  until  after  tbe  remittitur  had  gone  to  the 
court  below.  Thue  tbe  appeal  from  the  Indg- 
ment  was  left— technically,  at  least— nndlB- 
posed  of.  Now,  therefore,  for  the  reasons 
given  In  the  opinions  heretofore  referred  to, 
the  Judgment  appealed  from  In  this  action  is 
hereby  affirmed. 


lucai.  IM 

CITY  OF  LOS  ANGELES  T.  LBAYIS  et  aL 

(L.  A.  257.) 
(Sapreme  Court  of  California.    Dee.  2, 189T.) 

HUKIC1PA.L  CoRE>OKATIOK8— BTRISTS— 
COMDBMKATION. 

A  manldpal  corporation  mar  maintain  an 
action  to  condemo  land  for  a  puBlic  street,  nn- 
der  Code  CIt.  Proc.  pt  3,  tit  7,  rdating  to  con- 
demnation proceedings  in  general,  before  it  has 
resorted  to  the  steps  and  processes  contemplated 
by  St.  1889,  p.  TO,  relative  to  the  laying  oat  of 
streets  of  municipalities. 

Department  2.  Appeal  from  superior  court, 
Loe  Angela  county;  J.  W.  McKlnley,  Judge. 

Action  by  the  city  of  Los  Angeles  against 
one  Leavis  and  others.  l<"nmi  a  Judgment 
for  plaintiff,  and  from  an  order  denying  a 
motion  for  new  trial,  defendants  ai^eaL  Af- 
firmed. 

Wm.  D.  Ooold,  for  appeUants.  W.  E.  Dunn, 
for  respondent. 

HBNSHAW,  J.  The  city  of  Los  Angeles 
brought  suit  to  condemn  land  for  a  public 
street  Judgment  passed  for  plaintiff,  and 
from  this  Judgment,  and  from  the  order  deny- 
ing defendants'  motion  for  a  new  trial,  de- 
fendants appeal. 

The  city  instituted  Its  action  under  the  pro- 
visions  of  part  3,  tit  7,  of  the  Code  of  Civil 
Procedure.  Before  the  commencement  of 
the  suit,  it  had  not  resorted  to  the  steps  and 
processes  contemplated  by  the  statute  of 
March  6,  1880,  relative  to  the  laying  out» 
opening,  e.TtendIng,  widening,  and  straighten- 
ing of  public  streets  in  municipalities.  St 
188D,  p.  70.  The  single  proposition  here  ad- 
vanced hy  appellants  Is  that  the  had  no 
power  or  authority  to  commence  or  maintain 
this  action  without  resort  first  bad  to  the 
method  provided  In  this  statute.  This  con- 
tention, we  think,  Is  untenable.  Tbe  pro- 
visions of  tbe  act  of  March  6,  1889,  are  not 
exclusive,  and  were  not  designed  to  prohibit 
a  municipality  from  maintaining  condemna- 
tion proceedings  under  the  provisions  of  the 
Code  of  Civil  Procedure.  It  may  and  vrill 
usually  happen  that  a  municipality  proposing 
to  open  a  new  street  will  adopt  the  machin- 
ery provided  for  by  the  statute  If  for  no  other 
reason  than  that  it  contemplates  the  forma* 
tlon  of  an  assessment  district  and  the  Impo- 
sition of  the  cost  of  the  opening  of  the  street 
upon  the  pn^rty  of  that  district  But,  up- 
on the  other  hand,  if  It  shall  happen  that  a 
municipality  has  In  its  treasury  funds  avail- 
able for  tbe  [ffoposed  condemnation  and 
opening  of  a  street  no  good  reason  can  be 
seen  wliy  it  abould  not  pay  these  expenses 


out  of  its  treasnf7t  and  relieve  property  own- 
ers of  tbe  unnecessary  burden  of  taxation.  In 
City  of  Pasadena  v.  Sdnuwn.  91  Gal.  23S. 
27  Pac.  601,  the  court;  after  anoting  section 
1001  of  the  OtTU  Oode^  wherein  it  is  provided 
that  any  person  may,  witboat  further  legisla- 
tive action,  acquire  private  proper^  for  any 
use  specified  In  sectltm  1238  of  tlie  Code  of 
Civil  Procedure,  declared:  **A  corporation, 
whether  private  or  puUlc,  Is  a  person.  It 
follows,  tiierefore,  that  under  this  general 
law,  general  in  the  widest  and  fullest  sense 
of  the  term,  any  public  or  inrlvate  corpora- 
tion, or  any  natural  person,  may,  for  any  of 
the  lues  d^ed  in  section  1238  of  tbe  Code 
of  Civil  Procedure,  acquire  property,  without 
the  oonsoit  ct  the  owner,  by  means  of  fb» 
proceedings  described  In  part  8,  tit  7,  of 
said  Code."  In  City  of  Santa  Cruz  t.  En- 
right  9S  Cal.  105,  30  Pac  1S7,  the  same  con* 
structlon  Is  given  to  the  law.  Judgramt 
and  orders  appealed  from  are  therefore  af- 
firmed. 

We  concur:  TBHPLB,  J.;  McFABLANI\ 

J. 
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CARTER  V.  TILGHMAN.   (L.  A.  250.) 
(Supreme  Coort  of  California.  Nov.  24,  1897.) 

W*R«ASTS  OF  IrRIOATION  DISTRICTS— W BBS 
Patable  Out  of  Pakticular  Fd.id. 

1.  An  irrigation  district  issued  warraats  which 
recited  that  the  treasurer  "will  pay  to"  a  person 
named  a  certain  sum  for  latwr  accrued,  "and 
charge  to  the  expense  fund."  Below  the  si^' 
natures  it  was  stated  that  "this  indebtoduese  is 
payable  only  when  there  are  funds  in  ttie  hands 
ot  the  treasurer  applicable  therefor,"  Hdd,  that 
there  was  no  agreement  that  the  holder  would 
look  to  tbe  "Expense  Fund"  for  payment  of  the 
warrant. 

2.  Under  the  Wright  irrigaaon  act  ?4,000 
was  raised  by  a  special  tax  in  an  irrigation  dis- 
trict. The  tax  was  directly  authorized  by  tbe 
electors,  and  was  raised  for  "the  payment  of 
salaries  of  officers  and  agents  of  the  district^  re- 
pairs, maintenance,  and  protection  of  tiie  ditch- 
es, and  other  property  and  rights  of  the  district." 
The  directors  apportioned  $1,000  of  such  $4,000 
to  the  "Kxpense  Fund,"  fl.OOO  to  the  "Litiga- 
tion Fund,^*  and  $2,000  to  the  "Engineers* 
Fund."  Hdd,  that  the  amount  raised  by  the  tax 
was  a  common  fund  to  meet  alt  indebtedness, 
and  an  apportionment  to  tbe  "litigation"  and 
"engineers'  "  funds  would  not  prevent  its  appUca- 
tlon  to  labor  warrants. 

Department  1.  Appeal  from  superior  court, 
Los  Angeles  county;  Walter  Van  Dyke, 
Judge. 

Action  by  J.  H.  Carter  against  L.  R.  Tllgh- 
man.  From  a  Judgment  for  plalntifT,  de- 
fendant appeals.  Affirmed. 

Malford&  Pollard,  for  appellant.  Edwin  A. 
Meserve,  for  respondent 

OABOIJTTB,  J.  This  Is  an  appeal  from 
a  Judgment  of  mandate  which  ordered  the 
treasurer  of  Big  Ro<^  Greek  Irrigation  dis- 
trict to  pay  certain  warrants  Issued  by  the 
district,  from  the  fundsthen  In  the  treasurer's 
bands.   Under  authority  fotmd  In  certabi 
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proTlaionfl  oC  tbe  Wriglit  Irrigation  act,  (4,000 
was  raised  bjr  a  special  tax  upon  the  proper- 
ty ot  Big  Rock,  Creek  Irrigation  dlBtrict. 
This  tax  was  directly  authorized  by  tbe 
qualified  electors  of  tbe  district,  and  was 
raised  for  the  porpose  of  '*the  pajrment  of 
salaries  of  officers  and  agents  of  the  dis- 
trict, repairs,  maintenance,  and  protection  of 
the  ditches  and  other  property  and  rights  of 
the  district"  Subsequently  the  board  of 
directors  met  and  apportioned  this  $4,000  to 
certain  specific  funds,  to  wit,  (1,000  to  the 
"Expense  Fund,"  (1,000  to  the  "LltlgatJon 
Fund,"  and  (2,000  to  a  fund  then  and  there 
created,  to  be  known  as  tbe  "Engineers' 
Pond."  ^e  various  warrants  of  the  district 
here  luTolved,  in  all  substantial  parts,  may 
be  said  to  be  In  the  following  form:  "Treas- 
urer Big  Bock  Creek  Irrigation  district  will 
pay  to  George  S.  Martin  the  sum  of  thirteen 
dollars  for  labor  accrued  November  1,  A.  D. 
1893,  and  charge  to  expense  fund.  Attest: 
James  McCoy,  President  h.  O.  Tllghman, 
Secretary.  This  Indebtedness  is  payaUe 
only  when  there  are  funds  In  the  hands  of 
the  treasurer  applicable  therefor."  Borne  of 
these  warrants  were  issued  prior  to  tbe  Tot- 
taig  of  the  aforesaid  tax. 

There  were  no  funds  In  the  hands  of  the 
defendant  treasurer  to  the  credit  of  the 
expense  fund  at  the  time  these  proceedings 
were  inaugurated,  and  for  that  reason  ap- 
pellant Insists  that  he,  as  treasurer  of  the 
district  could  not  pay  the  warrants,  and 
therefore  the  action  must  fall.  It  Is  also  lu- 
sted that  the  warrants  were  made  payable 
out  of  a  particular  fund;  that  the  holders 
thereof,  by  accepting  the  warrants,  agreed 
to  look  to  that  fund  alone  for  payment  and, 
the  fund  being  exhausted,  they  had  no  rem- 
edy. If  it  be  conceded  that  the  legal  conse- 
quences contended  for  by  appellant  follow 
from  the  existence  of  the  facts  above  stated, 
still  petitioner's  cause  of  action  la  not  de- 
feated, for  the  facta  are  not  as  claimed  by 
him.  There  Is  no  agreement  upon  the  part 
of  the  holder  of  the  warrant  that  he  will 
took  to  the  expense  fund  for  the  payment  of 
tbe  warrant  The  fact  that  tbe  amount  paid 
npon  the  warrant  Is  to  be  charged  up  to  the 
expense  fond  In  no  way  Indicates  It  Such 
action  would  be  &  mere  matter  of  bookkeep- 
ing. XTpcm  the  contrary,  the  warnnt  ex- 
pressly states  upon  its  face  that  any  funds 
Id  tbe  hands  of  the  treasure  applicable  to 
Its  payment  may  be  called  t^ion  to  satisfy  It 

The  question  then  presents  itself:  Are 
there  any  funds  In  the  bauds  of  tbe  treas- 
urer which  may  be  ^)pUed  to  the  parent 
of  these  warrants?  Thore  Is  mon^  In  the 
hands  of  the  tr^urer  set  aside  fnnn  the 
proceeds  ofthe  aforesaid  tax  in  the  ei^neers' 
fond  and  Is  the  litigation  fund.  May  these 
mon^  be  vwlied  to  the  payment  ct  the 
warrants  forming  the  basis  of  this  litigation? 
We  are  entlrdy  satisfied  that  such  an  ap* 
^cation  may  be  made  of  than.  As  against 
the  bolder  of  warrants,  the  board  of  direct- 


ors had  no  power  to  Indulge  In  a  game  of 
hide  and  seek  with  the  funds  of  the  district; 
and  certainly  not  with  the  funds  raised  by  a 
vote  of  the  people  for  certain  particular  pur- 
poses. As  a  matter  ot  bookkeeping,  the 
board  may  keep  as  many  accounts  er  funds 
as  deemed  necessary  or  convenient;  but  such 
a  system  of  IxxAkeeping  in  no  way  affects 
the  rights  of  creditors.  It  legal  justification 
exists  for  the  application  of  this  (4,000  as  It 
was  applied,  then  the  entire  amount  may 
have  been  applied  and  set  apart  to  tbe  en- 
gineers' fund,  or  some  other  fund  upon  which 
there  was  no  demand  whatever,  and  possibly 
never  would  be,  and  thus  the  very  purposes 
for  which  the  money  was  voted  by  the  peo- 
ple be  entirely  defeated.  This  tax  was  voted 
by  the  electors  of  the  district  for  certain 
specific  purposes.  When  collected,  it  was  a 
fund  of  Itself  applicable  to  the  payment  of 
Indebtedness  Incurred  for  those  purposes, 
and  the  board  of  directors  had  no  power  to 
divert  It  into  other  channels.  Neither  could 
it  divert  It  to  the  payment  of  certain  kinds  ot 
Indebtedness  within  legitimate  channels,  as 
against  other  Indebtedness  standing  upon  the 
same  plane  and  equally  within  the  purposes 
for  which  the  tax  was  raised.  The  board 
must  be  entirely  impartial  in  the  application 
of  the  money  raised  by  this  tax,  and,  as  war- 
rants are  presented  for  Indebtedness  In- 
curred for  any  of  the  purposes  authorized  by 
the  act  and  specified  In  tbe  call  for  the  elec- 
tion, those  warrants  should  be  paid  whUe 
moneys  are  on  hand,  regardless  of  the  status 
of  any  particular  fund  to  which  these  mon- 
eys may  have  been  set  aside  by  the  board  of 
directors.  The  entire  amount  raised  by  the 
tax  is  a  common  fund  to  meet  all  such  in- 
debtedness. The  fact  that  some  of  these 
warrants  had  been  Issued  prior  to  the  time 
when  this  particular  money  was  raised  by 
tbe  tax  we  deem  Inunaterlal.  We  find  no 
reason  in  the  law  why  any  distinction  should 
be  made  In  this  regard.  For  the  forectdni 
reasons,  the  judgment  Is  affirmed. 

We  concur:  VAN  FLEBT.  J.;  BARBZ- 
SON.* 


llfl  Ca).  m 

WOLTEBS  V.  KING  et  al.   (S.  F.  637.) 
(Supreme  Court  ot  CaUfomia.   Dec.  4,  1897.) 

CONTBAOT— TlHB  OT  PeRFORIIIKOB— FaKOL 
EviDBHCE. 

Where  a  contract  for  tbe  sale  of  land  pro- 
Tides  for  a  conmiisirion  for  effecting  the  sale,  out 
does  not  fix  the  time  when  the  said  commlasion 

shall  be  paid,  a  contemporaneous  oral  agreement, 
made  by  the  agent  of  the  parties  to  the  written 
contract,  fixing  the  time  of  payment,  may  be 
idiown,  and  it  will  bind  the  parties  to  the  writ- 
ten contract,  where  they  have  received  the  ben- 
efits thereof;  aad  Clr.  Ckxle,  |  1667,  which  pro* 
vides,  "if  no  time  is  BDecifled  for  the  perform- 
ance of  an  act  required  to  be  performed,  a  rea- 
sooaUe  time  is  allowed.  If  the  act  U  In  Its 
nature  capable  of  being  done  instantly  *  *  • 
It  must  be  performed  immediately  upon  the  thing 
to  be  done  being  exactly  ascertained,"— wonul 
not  therefore^  in  tliat  csae,  apply. 
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OommlsskHier^  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
•f  San  Francisco;  James  M.  Seaw^,  Judge. 

Action  by  George  Wolters  against  Freder- 
ick R.  King,  Hugh  B.  Jones,  H.  G.  Jones,  and 
H.  Harris,  co-partners  under  tbe  firm  name 
of  Harris  &  Jones.  From  a  judgment  for 
plaintiff,  and  order  denying  motion  tm  new 
trial,  defendants  appeaL  Affirmed. 

Ohlckerlng,  Thomas  &  Gregory,  to€  appel- 
lants.  George  A.  Banfcln,  for  respondent 

BELCHER,  GL  The  plaintiff  brought  this 
action  to  recover  a  sum  of  money,  with  In- 
terest, alleged  to  be  due  for  lumber  sold  and 
delivered  by  him  to  defendants.  The  answer 
denied  all  the  averments  of  the  complaint 
The  court  found:  "That  on  the  8th  day  of 
November,  1S02.  the  plaintiff,  at  the  Instance 
and  request  of  the  defendants,  sold  and  d^v- 
•red  to  said  defendants  lumber  of  the  agreed 
price  and  value  of  $1,018.23,  for  which  said 
defendants  promised  and  agreed  to  pay  to 
aald  plaintiff,  ulne^  days  after  said  date, 
with  interest  at  the  rate  of  eight  per  cent  per 
fTiTiiiTn  from  and  after  the  expiration  of  said 
ninety  days."  The  court  further  found  that 
no  part  of  the  said  money  bad  been  paid,  and 
that  plaintiff  was  entitled  to  a  Judgment 
therefor.  Judgment  was  accordingly  so  en- 
tered, from  whicta.  and  from  an  order  denying 
their  motion  for  a  new  trial,  defendants  ap- 
peal. 

It  appears  that  In  Novraiber,  1892,  plaintiff 
was  the  owner  of  612  acres  of  tlmbw  land 
In  Siskiyou  county,  which  he  wished  to  sell. 
The  defendants  were  co-partners,  engaged  in 
the  business  of  buying  and  selling  lumber  in 
the  dty  of  San  Francisco.  The  Red  Cross 
Lomber  Company  was  a  corporation  engaged 
in  the  business  of  manufacturing  lumber 
near  plaintiff's  land,  and  it  wished  to  pur- 
chase said  land  and  pay  for  It  In  lumber.  On 
November  1,  1892,  the  defendant  H.  Harris, 
In  his  own  name,  but  for  the  benefit  of  the 
firm  of  Harris  &  Jones,  entered  Into  a  writ- 
ten agreement  with  the  Red  Cross  Lumber 
Company,  by  the  terms  of  which  he  agreed  to 
sell  to  the  lumber  company,  and  said  com- 
pany agreed  to  buy.  the  plaintiff's  said  land. 
The  agreed  purchase  price  was  ^,120,  pay- 
able In  lumber  to  be  shipped  and  delivered  to 
Harris  by  or  before  the  31st  day  of  December, 
18&3.  The  lumber  was  to  be  taken  In  pay- 
ment according  to  a  schedule  fixing  different 
Taluea  for  different  grades  of  lumber.  Upon 
delivery  by  the  lumber  company  of  sufficient 
lumber  to  make  up  the  purchase  price  of  $5,- 
120,  Harris  agreed  to  execute  and  deliver  to 
said  company  a  good  and  sufficient  grant,  bar- 
gain, and  sale  deed  of  said  land.  On  the 
same  day,  November  1.  lSd2,  the  plaintiff, 
Wolters,  and  the  defendant  Harris,  entered 
into  a  second  written  agreement,  which,  after 
setting  out  the  substance  of  the  agreement 
between  Harris  and  the  lumber  company, 
and  that  the  title  to  the  lands  described  there- 


in was  actually  Tested  In  said  Wolters,  and 

that  Harris  In  contracting  for  the  sale  thereof 
acted  as  Wolters'  agent  contained  the  follow- 
ing provisions:  (1)  That  Harris  should  re- 
ceive the  lumber  shipped  to  him  by  the  Red 
Gross  Lumber  Company,  and  pay  Wolters  for 
It  at  the  rates  mentioned  In  the  agreement  be- 
tween him  and  the  said  company.  (2)  That 
Wolters  should  pay  Harris  the  sum  of  |1,024 
as  a  commission  for  making  the  sale  of  the 
land.  (3)  That  Wolters  would  sell  to  Harris 
all  the  lumber  mentioned  or  referred  to  In  the 
agreements  at  the  rates  specified  therein,  and 
that  payment  for  any  shipment  made  should 
not  be  due  until  the  expiration  of  90  days 
after  the  delivery  thereof  to  Harris,  in  San 
Francisco,  and  that  upon  all  payments  not 
made  at  the  expiration  of  90  days  Harris 
should  pay  Interest  at  the  rate  of  8  per  cent 
per  annum.  (4)  That  Harris'  commission 
should  be  paid  In  lumber  shipped  to  him  by 
the  said  lumber  company,  and  to  be  computed 
at  the  rates  fixed  In  the  first  agreement 

Pursuant  to  the  said  agreement,  three  car 
loads  of  lumber,  of  the  value  of  $1,018.23 
(computed  at  the  rates  specified),  were  during 
the  month  of  November,  1892,  shipped  the 
Red  Cross  Lumber  Company  to  Ban  Fran- 
cisco, and  were  delivered  to  and  accepted  by 
the  firm  of  Harris  &  Jones;  and  It  was  to  re- 
cover the  purchase  price  of  these  shipments 
of  lumber  that  this  action  was  brought  It 
wiU  be  observed  that  the  two  agreements 
were  made  at  the  same  thn^  and  w««  parts 
of  one  transaction;  and  that  they  wwe  made 
for  the  benefit  of  and  are  binding  on  the  de- 
fendants is  not  Qoestioned.  Counsel  say: 
"So  far,  however,  as  the  obligations  arising 
under  this  written  agieemoit  are  conc^ned. 
It  Is  admitted  appdlants  that  they  are 
bound  thereby,  not  because  It  was  In  its  In- 
ception th^  omtract  but  because  they  rati- 
fled  it  and  adopted  It  as  their  own.  They 
are  now  and  have  at  all  times  been  wllUi^ 
to  stand  by  the  obligations  arising  out  of  that 
Instrument"  But  the  contrition  Is  that  the 
defendants  were  entitled  to  appropriate  the 
first  lumber  received  by  them  to  tbe  payment 
of  the  commission,  and  hence  the  plaintiff 
cannot  maintain  this  acticHi;  and  In  suinwrt 
of  this  contention  conns^  cite  section  1667  of 
the  Civil  Code,  which  provides:  "If  no  time 
is  specified  for  the  performance  of  an  act  re* 
quired  to  be  performed,  a  reasonable  time  la 
allowed.  If  the  act  Is  In  its  nature  capable 
of  being  done  instantly— as,  for  example,  If  It 
consists  in  tbe  paymoit  of  money  only— It 
must  be  performed  immediately  upon  the 
thing  to  be  done  being  exactiy  ascertained." 
It  Is  true  the  general  rule  Is  that  a  broker, 
who  undertakes  to  sell  another's  land  at  a 
fixed  price  and  within  a  given  time,  for  a 
stipulated  commission,  has  earned  and  Is  en- 
titied  to  his  commission  when  he  has  found  a 
purchaser  who  is  able,  ready,  and  willing  to 
take  tbe  land  at  the  price  and  within  the  time 
named.  But  It  was  clearly  proved  at  the 
trial  of  this  oue  that  cootemponmeoosly  wlQi 
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the  ezecntkm  of  tbe  wrlttm  asreementa.  It 
WIS  orally  agreed  between  Harris  and  Wal- 
ters that  the  commission  -was  not  to  be  taken 
«nt  of  tha  flist  lumber  recelred  by  ^rrls.  bat 
be  was  to  wait  for  tbe  paymrat  of  his  oun- 
mission  nntU  all  tbe  Imnbw  bad  been  shipped, 
tbe  contract  completed,  and  Wolters  had  re- 
ceived payment  for  his  land.  This  testimony 
wss  all  objected  to  Iqr  defendants,  bnt,  as  no 
time  was  deflnltdy  fixed  In  tbe  written  agree* 
meata  for  the  jK^ment  of  'Oie  commtadtHi,  it 
was  v^vipaity  hdd  admissible  and  recelTed. 
BlTen  T.  Bfrers,  87  CaL  518, 82  Pats.  671. 

It  Is  earnestly  insisted,  bowerer,  that  tbe 
defendants,  othor  than  Harris,  were  not 
bonnd  by  the  c«al  agrennent,  and  that  the 
ooort  erred  hi  rendorlng  Jndgmmt  against 
them.  'Wlthont  fidlowliig  tbe  aUe  and  quite 
elaborate  aivnnienis  of  the  respeetlTe  coun- 
sel upon  this  point,  we  dean  It  enoogta  to  say 
that,  looking  at  all  the  fiiets  and  drcomstan- 
oes  attending  the  transaction  as  shown  by  the 
record.  It  mns^  In  our  Qpinlmi,  be  beld  that 
an  the  defendants  were  bound  by  the  oral 
agreement,  and  were  therefore  ntft  oitltied  to 
appn^^Klnte  the  lumber  Involved  In  this  case 
to  the  payment  of  the  KUd  oommlsskm.  It 
foOowa  that  the  Judgmmt  and  csder  ^ipealed 
from  should  be  affirmed. 

We  eoncnr:  HAYNSISt  a;  OHIPlfAN,  a 

FEB  OUBIAM.  For  the  reasons  glrea  In 
the  foregoing  opinion  the  judgment  and  order 
^ppealed  frnn  an  ^Brmad. 


(U»  OaL  ux^ 

FBOPLB  T.  TATLOB.    (O.  839.) 
(Sapreme  Ooort  of  Oaliforola.    Nor.  29,  1897.) 

Criuiital  Law— Abbkbt  of  Jddoment, 

An  objection  to  ao  Information  because  It 
failed  to  alleKe  that  the  acta  done  br  defendant 
were  done  "contrary  to  the  •  •  •  force  and 
effect  of  the  Btatate  In  snch  cases  made  and 
nrovided,"  as  reanired  by  law  (Pen.  Code,  |  9Q1), 
cannot  be  raised  by  motion  In  arrest  of  Jndg- 
ment 

Department  1.  Appeal  from  snperlor  court, 
Alameda  county;  F.  B.  Ogden,  Judge. 

John  Taylor  was  convicted  of  buri^buT,  and 
appeals.  AfBrmed. 

B.  B.  Myers  and  Wm.  H.  0*Briai,  fori^pd- 
laut.   At^.  Oen.  Fitzgerald,  f6r  tbe  State, 

FEB  CUBTAM.  This  a^ellant  complains 
that  his  motion  In  arrest  of  Judgment  sbonld 
have  been  granted.  The  contoitlon  is  based 
upon  an  alleged  defect  In  tbe  Information, 
wherein  It  falls  to  allege  that  tbe  acts  done 
^ipellant  which  constitute  tbe  burglary 
were  done  "contrary  to  the  force  and  effect  of 
the  statute  In  sncb  cases  made  and  provided.'* 
Pol  Code,  |  951.  No  demurrer  was  Int^ 
posed  to  the  information,  and,  under  those  clr- 
cmnstanees,  no  defect  appearing  npon  tbe 
face  of  the  information  can  be  considered  im- 
less  it  bears  upon  the  matter  ot  Jurisdiction. 

a  Behwiring  dsatsd. 


The  defect  heie  r^ed  upon  Ip  no  sense  Is  Ju< 
rlsdlctional,  and  for  that  reason  the  motion  to 
arrest  the  judgment  was  properly  denied. 
The  judgment  Is  affirmed. 


(S  CaL  tTnr«p.  SffT] 
CONNOLLY  V.  WICKS  et  aL  (L.  A.  242.) 
(Sapreme  Ooort  of  Oalitbrnia.   Nov.  24,  1887.) 
Appeal — Cosfliotiho  'Etidcmok. 
Where  there  is  a  conflict  in  the  evidence,  a 
jadgment  based  thereon  will  not  be  disturbed. 

Oommlsslonero*  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles  coun- 
ty; Walter  Vaa  Dyke,  Judge. 

Action  of  foreclosure  by  Eliza  Connolly 
against  M.  L.  Wicks  and  others.  Decree  for 
plaintiff,  and  defendant  Alexander  Robert- 
son appeals.  Affirmed. 

Ben  Qoodrlch,  for  appellant   Stephen  M. 
White,  tor  respondent. 

KCLOHiCB,  a  On  June  1.  1887,  the  de- 
fWkdant  VL  L.  "Wida  ei«cuted  to  Mary  Coor 
noUy  and  Patrick  Connolly  his  promissory 
note  for  f 20,00(^  bearing  Interest  at  the  rate 
of  10  per  cent  per  annum,  and  to  become  due 
June  iS,  1888;  and  to  secore  payment  of  the 
note  b^  <w  the  same  day,  executed  to  them 
a  mortgage  on  280  acres  of  land,  which  con- 
tained tbe  fidlowlng  clause:  "It  Is  agreed  that 
any  forty  acres  of  this  land  will  be  released 
from  this  mortgage  on  payment  of  the  sum 
of  four  thousand  dtdlars  tot  each  and  every 
forty  acres  so  released."  On  September  7, 
1887,  Maiy  OonnoUy  assigned  all  her  Interest 
In  tlut  said  note  and  mortgage  to  Patrick  Con- 
nolly. On  Jane  30,  1889,  Patrick  Connolly 
assigned  all  bis  Interest  therein  to  John  D. 
Blckndl,  the  assignment  being  absolute  In 
form,  but  Intended  only  as  collateral  security 
for  an  Indebtedness  of  tbe  asdgnor.  On  June 
15,  1891t  Bkknell  reassigned  the  note  and 
mortgage  to  Patrick  Connolly,  and  on  March 
7, 1882,  the  latter  assigned  tbe  same  to  EUsa 
OonnoUy,  the  ^alntUt.  Shortly  after  tbe  said 
mortgage  was  encuted.  Wicks  conveyed  all 
the  land  covwed  by  It  to  one  B.  F,  Lot^elcbt 
as  trustee,  for  tbe  purpose  of  making  sales 
thovof  In  snbdlvUdons.  Iiotqpelch,  as  such 
trustee,  conveyed  to  various  persons  parcels 
ta  the  land  In  tncts  of  10  and  5  acres  each, 
and  11  of  sncb  tracts  were  released  from  the 
mortgage.  On  May  81,  1888,  Lotspelch  sold 
and  conveyed  to  defendant  Bobertson  20  acres 
of  the  said  land  for  tbe  sum  of  ^fiOO,  which 
Robertson  then  and  there  paid  to  Wicks,  who, 
mder  the  twms  of  the  said  tmst  deed,  was 
to  receive  all  moneys  paid  for  any  of  the 
land  held  by  Lotspelch  as  trustee:  but  It  does 
not  appear  that  this  money,  or  any  part  of  It, 
was  paid  over  to  the  mortgagee,  or  Indorsed 
opoa  tbe  said  not^  and  this  ao-acre  tract 
was  not  released  from  the  mortgage.  On 
Mardi  28,  1882,  plaintiff  commoiced  this  ac- 
tkm  to  foreclose  the  said  mortgage  upon  all 
the  land  not  released  therefrom,  making  a 
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larse  number  of  pmons  parties  defendant, 
upon  the  ground  that  they  had,  or  claimed  to 
bare,  some  Interest  In  the  mortgaged  premi- 
ses. The  case  was  tried,  findings  filed,  and 
Judgment  entered  In  favor  of  the  plalntUT 
against  defendant  Wicks  for  the  amount  doe 
on  the  note  and  mortgage,  with  costs  and  at- 
torney's fees,  and  ordering  all  the  land  sold, 
and  the  proceeds  of  the  sale  applied  In  satis- 
faction of  the  Judgment  In  due  time  defend- 
ant Bobertson  moved  for  a  new  trial,  which 
was  denied,  and  then  appealed  from  the  order 
denying  bis  motion. 

The  contention  of  appellant  Is  that  his  land 
should  have  been  released  from  the  lien  of  the 
mortgage,  and  that  the  findhigs  to  the  con- 
trary were  not  Justified  by  the  evidence.  It 
is  clear  that,  If  the  money  paid  by  Robertson 
for  his  land  had  gone  to  the  mortgagee,  and 
been  Indorsed  as  a  payment  on  the  note,  then, 
nnder  the  clause  of  the  mortgage  above  quoted, 
the  laud  should  have  been  released.  The 
amount  paid  was  $4,000,  and,  though  the  land 
consisted  of  only  20  acres,  Instead  of  40,  that 
tact  was  Immaterial,  as  the  greater  Indndes 
the  less.  But  the  mortgagee  was  nnder  no 
obligation  to  release  any  part  of  bis  security 
nutll  he  received  the  stipulated  sum  of  $4,000; 
Of  course,  be  might  have  released  10  acres,  or 
S  acres,  or  even  1  acre,  upon  receiving  $100 
per  acre  therefor;  but  this  was  at  his  option. 
And  the  fact  that  he  had  on  «everal  occasions, 
at  the  Instance  of  Wicks,  released  small  tracts, 
did  not  obligate  him  to  make  any  more  re- 
leases of  that  kind. 

To  sustain  his  contention  appellant  rellea 
mainly  upou  a  transaction  between  Wicks  and 
Blcknell  on  the  lOtb  of  Jnne,  1800.  It  ap- 
pears ttiat  Blcknell  had  told  Wicks  that  the 
Interest  on  the  mortgage  note  was  growing 
so  rapidly  that  he  could  not  wait  commencing 
a  foreclosure,  and,  as  a  result.  Wicks  in- 
dorsed and  delivered  to  him  a  note  made  by 
Barclay  &  Wilson  for  |6,000,  and  bearing  In- 
terest at  the  rate  of  7  per  cent  per  annum; 
that  Blcknell  accepted  the  note,  with  the  un- 
derstanding that  the  mon^.  when  collected, 
was  to  be  applied  on  the  mortgage  debt;  that 
Blcknell  never  collected  any  part  of  the  money 
due  on  the  said  note,  but  thereafter  reassigned 
the  same,  with  the  note  and  mortgage,  to  Pat- 
rick Connolly;  that  Connolly  Instituted  suit 
on  the  said  note,  and  on  July  13,  1801,  obtain- 
ed Judgment  thereon;  that  thereaft^  he  col- 
lected $3,000  on  the  said  Judgment,  and  that 
sum,  with  the  balance  due  on  the  Judgment, 
making  In  all  $6,582,  was,  on  July  6,  1802, 
credited  on  the  mortgage  note.  Appellant 
claims  that  when  the  Barchiy  &  Wilson  note 
was  turned  over  to  Blcknell  there  was  an 
agreement  that  the  land  sold  to  bim  should  be 
released  from  the  lien  of  the  mortgage,  and 
on  this  agreement  he  relies  for  a  reversal  of 
the  Judgment  The  court  found:  *That  said 
defendant  Wicks  did  not  Indorse  said  note  to 
said  Blcknell  solely  or  at  all  In  consideration 
of  any  contract  or  agreement  to  make  any  re- 
leaaai  In  the  fatore,  nor  was  any  such  agree- 


ment made,  bnt  said  Wlt^  aaslgned  Mftf  note 
as  part  payment  on  said  note  and  mortgage 
described  in  the  complaint  herein*  and  not 
otherwise;  that  afterwards,  while  the  said 
Blcknell  was  In  possession  of  the  said  note 
and  mortgage  set  t<xth  In  the  complaint  aa 
collateral  security  as  aforesaid,  the  defendant 
Alex.  Robertson  obtained  from  the  defendant 
M.  L.  WIcka  an  order  In  writing,  addressed 
to  the  said  BIclmell,  to  devote  the  first  moneys 
collected  from  the  said  note  of  Barclay  and 
others  to  release,  from  the  lien  of  said  mort* 
gage,  the  above-described  land  purchased  by 
the  defendant  Robertson  of  said  Lotspelch, 
trustee;  that  the  defendant  Alex.  Robertson 
delivered  to  said  Blcknell  said  written  order, 
but  the  said  Blcknell  did  not  promise  the  said 
defendant  to  make  a  release  of  said  land  aa 
soon  as  the  said  Barclay  &  Wilson  note,  or  a 
Buffldent  amount  thereof,  should  be  collected, 
and  only  three  thousand  dollars  of  said  Bar- 
day  &  Wilson  note  haa  been  collected;  that 
the  Judgment  debtors  In  the  Judgment  against 
Barday  &  Wilson  paid  on  said  Judgment  the 
amount  of  three  thousand  dollars,  and  said 
payment,  together  with  the  balance  of  said 
Judgment,  waa  accepted  by  said  C<»molly  aa  a 
cash  payment,  and  as  such  credited  on  the 
note  and  mortgage  In  suit,  and  Is  me  of  the 
credits  heretofore  found;  but  these  defend- 
ants did  not  become  entitled  to  have  aald  land 
released  from  the  lien  of  said  mortgage,  nor 
was  there  ever  any  contract  or  agreement  that 
they,  or  eltho*  of  them,  should  be  so  nitltled.** 
The  only  question  la,  was  this  finding  Jnatl* 
fied  by  the  evidence?  We  think  It  waa.  It 
would  subserve  no  useful  purpose  to  set  out 
the  evidence  in  detail  Conceding  that  there 
was  some  conflict,  still  we  are  confronted  with 
the  rule  that  In  cases  of  conflict,  Judgments 
win  not  be  disturbed  on  appeal.  The  order 
appealed  from  should  be  affirmed. 

We  concnr:  OHIPMAN,  a;  8EARLS.  C 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  appealed  from 
U  affirmed. 

CREW  et  al.  T.  PEATT  et  at    (Sac.  821.)i- 
(Supreme  Court  of  California.    Dee.  2,  1897.) 

PSRFBTIIITtKS— auSPIKSlOa  O*  POWBK  OF  AltBHA- 
TIOX— JUDOMBNT— COLUTBRAT.  ATr*CK— USCRH 

OF  DisTRiBUTioii— Wilis— PsoBAta—NoTic^- 

PBoor  or  PuBLiOATioir. 

1.  A  devise  In  trust  to  hold,  manage,  and  pay 
to  named  persons  specific  sums  annually  for  sev- 
en years,  and  then  sell  and  distribute  as  therein 
directed,  was  void,  as  creating  perpetuities,  in 
violation  of  Civ.  Code,  SS  715,  718,  providing 
that  the  absolute  power  of  alienation  shall  not 
be  suspended  longer  than  during  the  eontlnnance 
of  lives  in  being  at  the  creation  of  the  limita- 
tion, and  tliat  every  future  interest  Is  void 
which,  by  any  possibility,  may  suspend  such  pow- 
er  of  alienation  for  a  longer  period. 

2.  A  decree  of  the  lurobate  court  dlstrlbathig 
an  etftate  In  accordance  with  a  devise  in  trust, 
which  is  void  because  In  violation  of  the  statute 
against  perpetnitiea,  Is  merely  otcodbous,  aa^ 

aBchearlng  denied 
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not  Told;  uni  where  no  appeal  b  taken,  and  the 
decree  has  become  fiDal  lapse  of  one  year,  it 
cannot  be  collaterally  attacked,  and  i«  concln- 
■ive^  under  Code  GIt.  Proc.  S  1666,  declaring  that 
audi  a  deoxe  "n  conduBive  as  to  the  rigbta  of 
heirs,  legatees  or  deTisees,  subject  only  to  be  re- 
TCTsed.  set  aside  or  modified  on  appeal." 

8.  The  probate  coart  is  not  wiuiOQt  jnriadic- 
tion  to  pronounce  a  decree  ot  diatribntion  under 
a  Told  deriae.  under  Code  Civ.  Proc.  S  1908,  pro- 
Tiding  that  the  effect  of  a  jndgment  or  final  or- 
det  in  an  action  or  proceeding  before  a  court 
or  judge  'liaTing  Jurisdiction  to  pronounce  the 
Judgment  or  order,"  ia  aa  therein  ^»ecifically 
aeclafed;  the  quoted  worda  meaning  ihe  power 
of  the  court  to  adjudicate  upon  the  point  at  all. 

4.  In  proceedings  for  final  distribution  of  an 
estate  deTised  in  troat,  it  is  the  dutT  ot  the  court, 
under  the  law,  to  adjudicate  the  question  of  the 
Talidity  of  the  trust 

5.  A  notice  of  probate  of  a  will  was  published 
in  the  "Chico  Daily  Bntennlse,"  and  tlte  proof 
of  pulilication  waa  an  affldaTlt  stating:  "0.,  of 
said  B.  county,  being  duly  swore,  says  *  •  • 
that  he  la  the  printer  and  publiaher  and  pro- 
prietor of  the  Ohico  Dally  Enterprise,  a  newspa- 
per publiahed  in  said  B.  county,  •  •  *  and 
tliat  the  notitie  of  the  time  and  place  of  proving 
win  *  •  *  has  been  published  daily  in  the 
almve-named  newspaper,  commencing  NoTember 
5,  VSSl,  and  ending  November  16,  1891,  both 
days  inclnaive,"  etc.  Held,  that  the  proof  waa 
not  open  to  the  objection  that  it  did  not  show 
that  file  Chico  Daily  Enterprise  was  a  newspa- 
per, Dor  bow  often  the  paper  was  published, 
whether  daily,  weekly,  semiweekly,  or  triweek- 
ly. 

6.  Where  an  sffldavit  is  made  of  postmg  a  no- 
tice aa  required  by  the  Code,  the  preaomption  is 
that  it  remained  posted  during  the  statutory  peri- 
od. 

Commissioners*  decisk>D.  Department  2. 
Appeal  from  superior  oonrt,  Batte  eonnty;  BL 
A.  Davis,  Judge: 

Action  by  A.  H.  Crew  and  F.  O.  Lnsk 
a^alnet  Lizzie  E.  Pratt  and  others.  From  a 
decree  In  favor  of  plaintiffs,  and  from  an  or- 
der denying  their  motion  tor  a  new  trial,  de- 
fendant E.  I*  Campbell,  guardian  of  the  es- 
tate of  Orrllle  G.  Pratt,  2d,  and  certain  other 
defmduitB,  appeaL  Afflrmed. 

Cbas.  F.  Hanlon  and  J.S.  Spilman,  for  ap- 
pellants. F.  0.  Lnsk,  for  respondents  Lnsk 
and  Crew.  E.  I*.  GampbeU  and  McKlnatrr  & 
McKbutry,  for  requDdent  U  B,  Pratt 

SEABLS,  OL  This  action  waa  brought  In 
the  raperior  court  of  the  county  of  Butte 
asalnst  the  heirs,  deTlaeee,  legatees,  and  rep- 
resoitatlTes  of  the  belra,  deTlseea,  and  lega^ 
tees  of  O.  C  Pratt,  deceased,  who  died,  tes- 
Ute,  OrtoDer  24,  1801  (being  at  the  time  of 
his  death  a  resident  of  said  Bntte  county),  for 
the  purpose  of  baring  It  adjudged  that  the 
plaintiffs  are  the  owners  as  trustees  of  cer- 
tain premlBes  In  the  complaint  described,  and 
that  defendants  hare  no  estate  in  said  prem- 
ises except  as  cestnls  que  tmstent  of  said 
trust,  and  to  have  It  determined  whether  a 
certain  trust  under  and  porsnant  to  the  last 
will  and  testament  of  said  0.  C.  Pratt,  de- 
ceased, whereby  the  plaintiffs  herein  were 
appointed  trustees,  etc..  Is  ralld  or  InTalid, 
etc.  Tlie  cause  was  tried  by  the  court,  and 
written  findings  filed*  upon  which  a  decree 
was  entered,  declaring  the  trust  to  be  a 


valid  snbsistlny  trust,  that  plaintiffs  are  the 

trustees  thereof,  and,  as  such,  are  entitled  to 
the  possession  of  the  trust  property  as  trus- 
tees, etc.  From  this  decree,  and  from  an  oi> 
der  denying  their  motlfm  for  a  new  trial,  B. 
li.  Campbell,  guardian  of  the  estates  of  Or- 
TlUe  0.  Pratt,  2d,  and  Annie  M.  Pratt,  and 
B.  li.  Oampbdl,  trustee,  and  Alice  L.  IioUut^ 
executrix  of  the  last  win  and  testament  ot 
Kate  M.  Pratt,  deceased,  and  Daniel  Sulll- 
van  and  Frank  M.  Ueyers,  special  adminis- 
trators of  the  estate  of  Lucy  0.  Goodspeed, 
deceased,  appeal  to  this  court 

The  last  will  of  O.  a  Pratt  disposed  ot 
property  of  the  value  of  over  ^1,000,000. 
After  bequeathli^  and  devising  certain  spe- 
cific parcels  of  property  to  his  wlfe^  children, 
brothers,  sisters,  etc.,  the  testator,  by  the 
ninth  snbdlTlslon  of  his  wHI,  gave,  devised, 
and  bequeathed  to  A.  H.  Crew  and  Rlland 
Goodspeed  all  the  rest  and  residue  of  his  prop- 
erty and  estate,  real,  personal,  and  mixed.  In 
trust,  however,  for  the  uses  and  pm-poses  here- 
in mentioned.  By  a  codlcU  to  the  will,  F.  O. 
Lusk  was  substituted  as  trustee  In  the  place  and 
stead  of  Rlland  Goodspeed.  As  the  problem 
Involved  In  this  case  is  fdunded  upon  said  ninth 
subdivision  of  the  will,  we  set  It  out  In  full, 
premising  that  the  name  of  F.  O.  Lnsk  Is  to  be 
substituted  for  that  of  BUand  Goodspeed  wher^ 
ever  the  latter  name  occurs  as  trostee:  "Ninth. 
All  the  rest  residue,  and  remainder  of  all  the 
property  azid  estate,  real,  personal,  and  mix- 
ed, of  every  description,  and  wheresoever  situ- 
ated, of  which  I  may  be  possessed,  and  to  which 
I  may  be  entitled  at  the  time  of  my  decease,  I 
give,  devise,  and  bequeath  unto  Rlland  C. 
Goodspeed,  my  son-in-law,  and  unto  A.  H. 
Crew,  a  banker,  both  of  Butte  county,  Cali- 
fornia, in  trust,  however,  for  the  following 
named  uses  and  piirposes,  that  Is  to  say:  To 
take  possession  ot  the  same,  and  every  part 
thereof  and  pay,  when  due  and  payable,  all 
lawful  taxes  and  charges  upon  and  hold  and 
manage  the  same  tor  seven  (7)  years  after  my 
decease,  leasing,  either  for  mon^  rental  or 
In  kind,  in  such  manner  as  to  them  may  seem 
most  advantageous  to  my  estate,  to  settle  and 
pay  all  legal  obligations  outstanding  against 
me,  as  well  as  sudi  as  may  be  Incurred  for 
my  funeral  expenses,  and  also  provide  and 
turn  over  to  Mrs.  Lbxie  B.  Pratt,  my  wife, 
the  sum  of  seven  thousand  five  hundred  dol- 
lars ($7,500)  each  year  for  tiie  following  seven 
years,  for  her  maintenance,  the  same  to  be 
paid  In  semiannual  Installments  of  three  thou- 
sand sevoi  hundred  and  fifty  dollars  (^760) 
each,  the  first  as  soon  after  my  decease  as 
sulficlent  funds  fOr  the  purpose  shall  come  In- 
to their  possession,  and  the  remaining  ones  at 
the  end  of  every  six  months  afterwards,  and, 
second,  to  provide  and  turn  over  to  Mrs.  Kate 
M.  Pratt  widow  of  my  deceased  son,  Charles 
P.  Pratt,  of  Fruitraie^  Alameda  county,  Cal- 
ifornia, the  sum  of  twelve  hundred  dollars 
(¥1,200)  for  the  following  sevai  C7)  years,  for 
the  maintenance  of  h^elf  and  two  children. 
In  semiannual  payments  (tf  six  hundred  dol- 
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lars  (9600)  eocb,  tiie  firBt  u  aoon  after  my 
decease  as  suffldent  fonda  for  the  purpose 
shall  come  Into  thdr  possession,  and  tbe  re- 
malnlng  ones  at  the  mi  of  every  six  months 
afterwards;  and,  third,  to  proride  and  tarn 
over  to  eadi  of  my  stepdangfatera,  Mrs.  Adele 
M,  Kenney  and  Hiss  LlUlan  O.  Joius,  both  of 
Ihe  dty  and  county  of  San  Francisco,  as  soon 
after  my  decease  as  sufficient  fnnds  for  the 
purpose  shall  come  Into  their  possession,  the 
sum  of  five  hundred  dollars  (¥500)  to  each  of 
them  for  their  and  each  of  their  maintenance, 
respectively,  and  an  equal  amount  to  each  of 
tbem  every  year  afterwards,  for  seven  (7) 
years  next  following  my  decease.  The  fore- 
going  paymraits,  and  each  of  them,  are,  after 
the  payment  of  the  annual  taxes  of  12ie  es- 
tate, to  be  a  first  charge  upon  and  made  out 
of  any  money  to  come  Into  the  hands  of  said 
trustees  on  account  of  my  estate,  as  wdl  as 
from  rents,  the  sale  of  grain,  or  other  per- 
sonal and  mixed  property  belonging  to  and  to 
belong  to  my  estate;  and  tiiereupon  said  trus- 
tees are  directed  to  pay  annually  for  sevm  (7) 
years  after  my  decease  unto  Hra.  Kate  3. 
Achilles,  of  Rochester,  New  TCotk,  If  she  so 
long  Uvea,  the  sum  five  hundred  dollars 
(7500);  also  to  pay  to  Mrs.  AUnda  J.  Bunster, 
of  Victoria,  British  (Columbia,  annually  for 
seven  (7)  years  after  my  decease,  If  she  so 
long  Uves,  the  sum  of  five  hundred  dollars 
(¥600);  also  to  pay  to  Ura.  Mary  A.  Putney, 
of  B^irtford,  Michigan,  annually  for  seven  (7) 
years  after  my  decease,  If  she  so  long  lives, 
the  sum  of  four  hundred  dollars  (f400);  elso 
to  pay  to  Alexander  M.  Pratt,  of  JaneavlUe, 
Wisconsin,  annually  for  seven  (7)  years  after 
my  decease,  If  be  so  long  lives,  the  sum  ot 
five  hundred  dollars  (¥500);  also  to  pay  to 
Jonathan  Frat^  of  Janesvllle,  Wlsctmsln,  an- 
nually for  seven  (7)  years  after  my  decease, 
If  he  so  long  Uvea,  the  sum  of  five  hundred 
dollars  (¥500);  also  to  pay  to  Mrs.  Frances  L. 
Underwood,  of  Middlesex.  Yatea  county,  New 
York,  annually  for  seven  (7)  years  after  my 
decease,  If  she  so  long  lives,  the  sum  of  two 
hundred  and  fifty  uollars  (¥250);  and  also  to 
pay  to  James  S.  Pratt,  lately  of  Durham, 
Butte  county,  California,  annually  for  seven 
(7)  years  after  my  decease.  If  he  so  long  lives, 
the  sum  of  three  hundred  dollars  ($300).  The 
foregoing  payments  to  the  seven  (7)  persons 
last  named  are  to  be  made  subsequent  and 
subordinate  to  the  first  four  named,  out  of 
money  to  come  Into  the  hands  of  said  trustees 
oa  account  of  my  estate,  and  frwn  the  pro- 
ceeds of  rents  thereof,  as  well  as  from  the 
sale  of  grain  raised  upon  and  belonging  to, 
and  to  belong  to,  my  said  estate;  and  at  the 
expiration  ot  said  seven  (7)  years  said  trus- 
tees sliall  divide,  turn  over,  and  convey  by 
proper  oonveyances  all  the  real  estate  so 
hoiden  In  trust  by  them,  together  with  all  the 
personal  and  mixed  property  remaining  In 
trust  In  their  bauds,  to  the  persons  In  the 
proportions  and  kind  of  estate  hereinafter 
named,  ttiat  Is  to  say:  First  Unto  Mrs.  Uz- 
de  E.  Pratt,  my  wife,  for  and  durhig  her  life, 
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a  life  estate  In  anfl  to  onfrlialf  of  my  real  es- 
tate, wh«-esoerer  altuated,  but  not  ber^ 
specifically  devised;  and  the  rest,  residue, 
and  remainder  of  my  Interesta  therein,  and 
every  part  thereof  after  her  decease,  unto  my 
stm,  OrvUle  O.  Pratt,  Junlw,  and  unto  bis 
belra  and  legal  representatives,  In  tee  simple 
absolute;  and  said  trustees  shall  divide  one- 
half  of  the  remaining  personal  and  mixed 
property  equally  between  my  said  wife  and 
son.  Second.  To  Mrs.  Lucy  CL  f^todspeed, 
my  daughter,  one-quarter  of  the  real  estate  In 
fee  simple  absolute,  and  one^uarto:  of  the 
personal  and  mixed  property;  and  to  OrvUle 
G.  Pratt,  second,  and  Annie  M.  Pratt,  chlldreu 
ot  my  deceased  son,  Charies  P.  Pratt,  one- 
elfl^tb  to  eadi  of  the  real  estate  In  fee  idnqAe 
absolute,  and  divide  equally  between  them 
one-quarter  of  the  personal  and  mixed  prop- 
erty," 

The  will  from  which  the  forgoing  extract 
la  made  was  admitted  to  probate  In  the  siq>e- 
rlor  court  of  the  county  ot  Butte  on  the  17th 
day  of  November,  1881;  and  John  Bidwell 
and  A.  H.  Grew  were  appointed  and  qualified 
as  executors  thereof.  Such  proceedings  were 
thereafter  had  in  the  matter  ot  said  estate  of 
O.  0.  Pratt,  deceased.  In  said  court,  that  said 
estete  was  ready  for  settlement  and  final  dis- 
tribution; and  on  the  3d  day  of  April,  1893. 
the  executcffs  of  said  will  filed  in  said  court 
their  final  accomit,  th^  final  r^tor^  and  a 
peUtlon  for  the  final  distribution  of  said  es- 
tate. The  petition  was  set  tor  bearing  on  the 
Ist  day  of  May,  1U03;  notice  thereof  duly 
given  as  required  by  law;  and  on  said  Ist 
day  of  May,  1803.  the  hearing  of  said  peti- 
tion was  regularly  continued  said  court 
until  the  19th  day  ot  May,  1883,  at  which 
lafft-named  date,  attec  due  proceedings  had. 
the  petition  for  distribution  was  regularly 
heard  by  the  court,  and  thereupon  said  court 
made  and  rendered  Ite  final  decree  of  distri- 
bution. The  decree  Is  in  the  usual  form,  and 
Is  full  in  Its  recitals  of  the  proceedings  tiiere- 
tofore  had  in  admitting  the  same  to  probate 
and  the  subsequent  acte  thereunder,  the  set- 
tlement of  the  accounts,  the  filing  of  the  peti- 
tion for  distribution,  the  giving  of  notice 
thereof,  the  proof  thereof,  etc.  It  furtfaw  re- 
cites that,  at  the  hearing  of  the  petition  for 
distribution,  "the  executors  are  present  In 
court  with  their  attorney,  F.  a  Lust  The 
absent  and  minor  hdrs  are  represented  by 
their  attorney,  "Warren  Sexton.  Mrs.  Lucy 
C.  Goodspccd,  one  of  the  heirs  of  said  de- 
ceased, and  a  party  Interested  in  s^d  estete. 
Is  represented  by  her  attorney,  Ghaiiea  P. 
nanlon.  Mrs.  Lizzie  B.  Pratt,  the  widow  of 
said  deceased.  Is  present  in  court,  and  repre- 
sented by  her  attorneys,  Uoyd  ft  Wood.  O. 
C.  Pratt,  Jr.,  is  represented  In  court  hj  his 
general  guardian,  said  Uzzle  E.  Pratt,  and 
Lloyd  &  Wood,  ber  attorneys,  as  such  guard- 
ian." After  distributing  the  property  devised 
and  bequeathed  as  In  the  will  provided.  It 
proceeds  as  follows:  "Sixth.  All  the  rest,  red- 
du^  and  remainder  ot  all  property  and  estete. 
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real,  personal,  and  mixed,  of  every  descrip- 
tion, and  wberesoever  altoa'tedt  of  wbicb  eald 
deceased  was  pMsessed,  or  to  which  he  was 
entitled  at  the  time  of  Us  death.  Is  hoeby 
distrlbnted  to  A.  H.  Crew  and  F.  a  Lusk,  of 
Chloo,  Oallfomla,  In  trust,  however,  for  the 
following  named  uses  and  purposes,  that  Is 
to  say:  To  take  possession  of  the  same,  and 
every  part  thereof."  etc.  Then  fcdlow  the 
uses  and  purposes  to  whlcl^  as  tmsteeB,  they 
are  to  devote  the  property,  precisely  aa  In  the 
last  wm  spedfled,  with  a  description  of  the 
property  so  distributed  to  said  Orew  and 
Lusk  as  troBtees.  ^e  decree  of  distribution 
was  duly  entered  and  filed  In  said  court  tm 
the  2Tth  day  of  May.  1803,  and  was  there- 
after duly  recorded  Ui  all  the  counties  of  this 
state  In  which  any  part  of  the  pn^r^  af- 
fected therein  was  situated.  No  appeal  has 
era:  been  taken  fn>m  said  decree  of  dlstrtbn- 
tkm.  and  the  time  for  an  appeal  therefrom 
bod  expired  long  before  this  actton  was 
broughL  The  executors  delivered  the  prop- 
erty, so  distributed  to  said  trustees,  to  them; 
and  they  have  ednce  possessed  and  held  the 
same,  and  hare  acted  and  are  still  acting  un- 
der the  terms  of  said  trust,  and  administer- 
ing the  same  accordhig  to  the  t«ms  tfaerectf ; 
and  each  of  the  persons  mentioned  as  being 
entitled  to  receive  annuities  from  said  trast 
has  received  and  acc^ted  from  said  trustees, 
the  plalntUTs  hweln,  sums  of  money  on  ac* 
count  of  sncb  annuities,  In  amount  suffldent 
BO  that  each  annuitant  has  received  and  ac- 
c^ted  from  said  plalnttlfs,  as  suCh  trustees, 
at  least  one  year's  annuity  according  to  the 
terms  of  said  trust  The  estate  of  O.  C  Pratt 
was  finally  closed,  settled,  and  tiie  aecutors 
of  the  will  were  finally  discharged  from  tl^ 
trust  OS  sudb.  May  7, 1894.  The  trustees  have 
rendered  and  had  settled  three  annual  ac- 
counts under  their  trusteeship,  and  Oie  term 
of  the  trust  will  expire  by  Its  own  limitation 
tai  1888.  There  Is  no  material  conflict  In  the 
evidence,  and  the  findings  are  substantially 
in  flavor  of  the  plalntUfs,  snppcBlIng  all  the 
material  allegations  of  their  complaint 

Aside  trom  scmie  mlnw  questions,  which 
upon  a  review  of  the  record  we  regard  as  of 
little  moment  there  are  two  Important  ques- 
tions involved  In  the  case.  They  are  as  f(d- 
lowa:  <1)  Was  the  trust  created  under  the 
will  of  O.  O.  Pratt  void,  under  tbe  doctrine 
mundated  In  Re  Walkerly's  Beiate,  108  Oal. 
827,  41  Pac.  772?  (2)  If  the  first  proposition 
be  decided  In  the  affirmative,  then  Is  the  final 
decree  of  distribution  such  a  conclusive  ad- 
judication of  the  validity  of  the  trust  th&t  it 
cannot  In  this  collateral  Inquiry  be  Impeached 
the  appellants,  who  were  parties  thereto? 

In  reference  to  the  first  jnoposltlon  no 
Imgthened  discussion  la  deemed  necessary. 
Section  715  of  the  Ovll  Oode  Is  as  follows: 
"The  absolute  power  of  alienation  cannot  be 
suspended,  by  any  limitation  or  condition 
whatever,  for  a  longer  period  than  during  the 
continuance  of  the  lives  of  persons  In  being 
lU  the  creation  of  the  limitation  or  oindltlon. 
Cal.Rep.  49-«S  P.— S6 
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except  In  the  shigk  case  mentl(»ea  In  section 
772."  Section  T72  relates  to  the  creation  of 
a  contingent  remainder  In  fee,  upon  a  prior  re- 
mainder In  fee,  has  no  application  to  the  case 
In  hand,  ai^  need  not  be  further  mentioned. 
Section  716  of  the  same  Oode  Is  as  follows: 
"Every  future  Interest  Is  void  In  Its  creation 
which  by  any  possibility  may  suspend  tbe  ab* 
solute  power  of  allenatltm  for  a  longer  period 
than  Is  prescribed  hi  this  chapter  [chapter  2  of 
title  2,  part  1,  CSvll  Code].  Such  power  of 
alienation  Is  suspended  when  there  are  no  per- 
sona In  being  by  wluxn  an  absolute  Interest 
In  possession  can  be  conveyed."  In  the  pres- 
ent lnstan<»  the  trust  estate  created  by  the 
will  of  Pratt  Is  not  Umlted  to  the  Ufe  or  Uvea 
of  persons  In  being,  but  extends  to  seven 
years,  during  which  period  the  absolute  pow- 
er of  alienation  is  suspended.  In  thte  respect 
It  only  differs  trom  the  case  of  In  re  Walk»- 
ly*s  Etatete,  supra,  where  the  trust  was  ad- 
Judged  to  be  void.  In  this:  that  there  the  pow- 
er of  alienation  was  suspended  for  not  less 
than  25  years,  while  here  It  Is  limited  to  7 
years.  It  Is  said  that  In  the  present  case  It 
was  conceded  In  the  court  below  that  the 
trust  was  vtdd.  as  against  a  diroct  appeal, 
and  It  Is  tadtly  conceded  here.  We  think  the 
case  Is  In  this  rei^ect  as  to  a  portion  of  the 
beneficiaries,  squarely  within  the  rule  enun- 
ciated in  Be  Walkerly's  Estate,  and  shall 
therefore  assume  that  the  trust  was  In  viola- 
tion  of  the  law  against  tbe  creation  of  per- 
petnltles,  which  vrill  not  countenance  the  sus- 
pensku  fw  any  fixed  period  of  years,  not  de- 
pending upon  the  duratkm  of  Ufe;  since  dur- 
ing the  time  of  such  limitation,  however  short 
the  persons  capable  of  conve^g  the  interest 
might  die.  We  assume,  therefore,  that  the 
trust  would  have  been  held  v(M  upon  a  direct 
wpoal  from  the  decree  of  distribution. 

This  brings  us  to  the  question  Involved  In 
the  second  and  more  important  proposition, 
relating  to  the  effect  ctf  the  final  decree  of  dis- 
tribution. In  the  Walkerly  Case  an  appeal 
was  token  to  this  court  from  the  decree  of  dis- 
tribution, and  the  Inquiry  was  founded  upon 
a  direct  proceeding  assailing  the  validity  of 
the  decree.  In  the  case  at  bar  no  appeal  waa 
taken  from  the  final  decree  of  distribution, 
which  by  lapse  of  one  year  became  final,  and 
Is  not  now  open  to  direct  attack;  and  the  ques- 
tion Is,  can  It  be  asShiled  collaterally  by  the 
heirs,  legatees,  or  devisees,  who  were  parties 
thereto?  Section  1666  of  the  Code  of  Civil  Pro- 
cedure, after  providing  that  the  decree  of  dis* 
trlbutlon  shall  name  the  persons  and  propor- 
tions to  which  th^  shall  be  severally  entitled, 
etc.,  proceeds  aa  follows:  "Such  order  or  de- 
cree Is  conclusive  as  to  the  righto  of  heirs, 
legatees  or  devisees,  subject  only  to  be  re- 
versed, set  aside  or  modified  on  appeal."  Sec- 
tion 1008  of  the  Code  of  Civil  Procedure  Is  aa 
foQowa:  "The  effect  of  a  Judgment  or  final 
order  in  an  action  or  q>eclal  proceeding  before 
a  court  or  judge  of  this  stete,  or  of  the  United 
Stotes,  having  Jurisdiction  to  pronounce  the 
Judgment  or  order.  Is  as  follows:  (1)  In  cose 
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ot  a  Jndgrmeiit  or  order  against  a  spedflc  thing, 
or  In  respect  to  tbe  probate  of  a  will,  or  the 
adminlstraUon  of  the  estate  of  a  decedent,  or  In 
resiwct  to  the  personal,  political  or  legal  (sm- 
dltlon  or  relation  of  a  partlcnlar  person,  the 
Judgment  or  order  Is  conclualre  upon  the  title 
to  the  thing,  the  win,  or  administration,  or  the 
condition  relation  of  the  person,  In  oth- 
er cases  the  Judgment  or  order  Is,  In  respect 
to  the  matter  directly  adjudged,  concInriTe 
tween  -Qie  parties  and  their  sncceBSors  In  In- 
terest by  title  Bobseqnent  to  the  commence- 
ment of  the  action  or  ^teclal  proceedlni^  liti- 
gating for  the  same  tiling  under  tiie  same  title 
and  In  the  same  capacl^,  provided  th^  have 
notice,  actual  ot  constmctlTe^  of  the  pendency 
of  the  action  or  proceeding." 

The  contention  of  appellant  Is  that  three 
things  are  essential  to  validate  a  Judgment: 
(1)  Jurisdiction  of  the  person;  Jurisdiction 
of  the  subject-niatt»;  ^  power  under  the 
law  to  pronounce  the  resulting  Judgment 
The  argument  Is  that  the  third  essential  above 
mentioned  Is  made  the  subject  of  the  apedal 
care  at  the  legislature  In  secUon  1906,  quoted 
supra,  wherein  It  Is  provided  that  "the  effect 
of  a  Judgment  or  final  order  In  an  action  or 
proceeding  before  a  court  or  Judge  of  this 
state,  or  of  the  United  States,  having  Juris- 
diction to  ^nounce  the  Judgment  or  order,  Is 
as  follows,"  etc.  Law  writos  and  courts.  In 
treating  of  Jurisdiction,  have  usually  content- 
ed themselves  with  saying  that,  where  courts 
have  Jurisdiction  of  the  person  and  of  the 
subject-matter  of  the  controven^,  their  Judg- 
ments, If  erroneous,  are  voidable,  but  not 
void;  that  Is  to  say,  they  are  <^n  to  direct 
attack  as  upon  appeal,  but  not  to  collateral 
attack.  In  thus  defining  JurtaOiction  of  the 
subject-matter,  it  must  be  understood  that 
the  power  to  pronounce  the  resulting  Jndg- 
m&A  constitutes  a  part  of  the  subject-matter 
over  which  the  Jurisdiction  extends.  In  U.  8. 
T.  Arredondo,  6  Pet  681-709,  the  supreme 
court  of  the  United  States  defined  Jurisdiction 
to  be  **the  power  to  hear  and  determine." 
In  Ex  parte  Reed,  100  U.  S.  lS-23,  the  same 
court  defined  it  to  be  **the  power  to  hear  and 
determine  and  give  the  Judgment  rendered." 
The  court  said:  '^e  do  not  overtook  the 
point  that  there  must  be  Jurisdiction  to  give 
the  Judgment  rendered,  as  well  as  to  hear  and 
detennlne  the  case.  If  a  magistrate  having 
authority  to  fine  for  assault  and  battery 
should  sentence  the  offender  to  be  iminlsoned 
In  the  penitentiary,  or  to  suffer  the  punteh- 
ment  prescribed  for  homldde,  his  Judgment 
would  be  as  much  a  nullity  as  if  the  prelim- 
inary Jurisdiction  to  hear  and  determine  had 
not  existed."  Other  and  later  cases  in  the 
same  court  have.  In  substance,  laid  down  a 
like  definition  of  Jurisdiction,  and  fortified  the 
d^nltion  by  like  reasoning  and  comparison. 
See,  also,  Ez  parte  Glambonlnl,  117  Od.  673, 
4S  Fac.  78^ 

Was  tbere,  then.  In  the  present  lam,  a  de- 
fect of  Jurisdiction  as  to  anything  that  was 
dooet  Beyond  that  question,  in  this  ccdlateral 


atftu^  upon  the  -lecree  of  fflstrlbution  made 
and  entered  in  the  supraior  court  beyraid  this 
power  or  Jurisdiction,  we  need  not  look.  It 
may  be  stated  ss  a  general  iroposition  that  a 
JucUpnent  is  conclusive  not  only  as  to  the 
subject-matter  In  controversy  in  the  action 
upon  which  it  Is  based,  but  also  In  all  other 
actions  taivolvlng  the  same  question,  and  upon 
all  matters  involved  In  Ihe  Issnes  which  might 
have  been  litigated  and  decided  In  the  case; 
the  presumption  being  that  oU  such  Issues 
were  really  met  and  decided.  Freem.  Judgm. 
{  253;  Pamell  v.  Hahn,  61  Cal.  132;  LlUls 
V.  Ditch  Ca.  95  GaL  S58.  SO  Pac.  1103;  Wool- 
verton  t.  Baker,  98  Cal.  631. 33  Pac.  731 ;  How- 
en  V.  Budd,  91  Col.  342,  27  Pac.  747;  Burris 
T.  Kennedy,  108  Cal.  338,  41  Pac  4SS;  Estate 
of  Budson,  63  CoL  457.  In  Augulst^  v. 
Amaz,  51  GaL  435,  It  was  said:  "Probate 
courts  have  ecduslve  Jurisdiction  of  the  final 
distribution  of  the  estates  of  decedraitB."  And 
such  decree  of  distribution  of  estate,  after  due 
notice  by  the  probate  court  Is  conclusive  up- 
on a  person  who  might  have  claimed  that  a 
share  of  the  estete  belonged  to  him.  Free- 
man V.  Bahm.  58  Cel.  110;  Daly  v.  Pennie, 
86  CaL  B63,  25  Pac.  67;  Estate  of  Griffith, 
81  Cfll.  107,  23  Pac.  ^28,  24  Pac.  881.  The  late 
case  of  WUUam  Hill  Go.  t.  Lawler,  116  CaL 
359,  48  Pac.  323,  Is  an  instructive  one  iq;>on 
this  point  For  the  sake  of  brevl^,  vre  quote 
from  the  syllabus,  which  conv^s  falriy  well 
the  substance  of  the  opinion:  "The  distribu- 
tion of  the  estate  of  a  deceased  person  Is  a 
inoceeding  in  rem,  and  every  person  who  may 
assert  any  right  or  Interest  therein  Is  required 
to  present  his  claim  to  the  court  for  Its  de- 
termination; and  the  action  of  the  court  in 
making  the  distribution  Unds  the  whole 
world,  and  Is  equaUy  conclusive  upon  every 
claimant  whether  his  claim  la  presented,  or 
whether  be  fails  to  aniear,  subject  <mly  to  be 
reversed,  set  aside,  or  modified  upon  appeal; 
and  Its  decree  cannot  be  collaterally  attacked 
for  any  error  committed  therein."  See,  also. 
Estate  of  Hinckley,  SS  Gal.  457.  The  case  of 
Greenwood  r.  Murray,  26  Minn.  259.  2  N.  W. 
945.  is  a  case  on  all  fours  with  the  tme  at 
bar.  It  was  there  held  thiit  a  decree  of  the 
probate  court  asBlgnlng  to  a  devisee  the  pnv 
erty  devised  estebllshes  conclusively  ite  va- 
lidity as  against  aU  persons  Interested  In  the 
estate,  unless  an  appeal  Is  taken;  and,  if  as- 
signed to  a  trustee  In  trust  the  decree  estab- 
lldiee  the  validity  of  the  trust  The  wUl  In 
that  case  devised  certain  real  estate  to  Mur- 
ray In  trust  to  sell  the  same  five  years  after 
the  death  of  the  testatrix,  and  to  pay  the  pro- 
ceeds to  certain  persons  named.  The  i^^el- 
late  court  held  the  devise  void,  as  Ulegany 
suspending  the  power  of  alienation,  but  that 
the  decree  of  distribution  holding  it  valid 
could  not  be  collaterally  attacked.  Counsel 
for  appellants  contend  that  this  last  case  Is 
In  part  overruled  In  the  case  of  Famham  v. 
Thompson,  34  yitim.  330,  2n  N.  W.  9.  We  do 
not  so  read  Famham  v.  Thompson.  The  only 
point  decided  there  at  all  pertinent  to  the 
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Mnnrnj  Caae  was  that  the  probate  court  had 
no  authority  "to  determine  a  cmtroTeny  be- 
tween an  ta^  or  devisee  and  a  third  party 
f*ia  lining  from  hlxD,  and  not  claiming  as  heir 
or  devisee."  Greenwood  t.  Murray  is  affirm* 
ed  as  authority  In  tbe  late  case  of  Ladd  t. 
WeidEopf,  «2  Minn.  29,  G4  N.  W.  99.  Free- 
man, at  section  257  <tf  bis  work  on  Judgments. 
Kays:  *'If  a  par^  la  entitled  to  property  only 
by  Tlrtne  of  ItB  devise  to  him.  a  decree  dto- 
trlbfutlng  tt  to  Um  Is  conclusive  of  tbe  devise 
and  Its  valUI^."  "A  Judgment  of  a  court 
bavins  JnrlsdlcUon  of  both  the  subject-matter 
and  the  parties,  however  erroneous  it  may 
be^  Is  a  valid,  bbidhig,  and  conduelTe  Judg- 
ment as  to  tbe  mat^  in  controversy  upon 
the  parties  thereto  and  to  those  claiming  un- 
Aet  them,  and  cannot  be  attacked  or  impeach- 
ed in  a  collateral  proceeding.**  Herm.  Bstop. 
1868. 

The  subject-matter  upon  which  the  court 
was  called  to  act  in  the  present  instance 
was  tbe  settlement  of  the  final  account  and 
distribution  of  the  estate  of  O.  G.  Pratt,  un- 
der bis  last  will.  To  make  the  final  dlstilbu- 
tloQ  under  section  1666,  Code  Civ.  Proc.,  'Hbe 
court  must  name  the  persons  and  the  pro- 
portions or  parts  to  which  each  shall  be 
entitled.**  As  an  incident  of  tbls  duty.  It 
devolved  upon  the  court  to  determine  wheth- 
er or  not  there  was  a  valid  trust  created  by 
the  win,  and  whether  the  respondents  were 
lawful^  created  the  trustees  thereof.  The 
court  could  not  dispose  of  this  question  with- 
out passing  upon  the  validity  of  tiie  trust 
It  was  the  fulcrum  upon  wblcta  tiiat  branch 
ttf  the  case  turned.  Ebid  tbe  court  held 
tbe  trust  invalid,  it  la  not  doubted  but  that 
Its  jurisdiction  so  to  do  could  be  upheld. 
•Tbe  jurisdiction  to  pronounce  tbe  judgment 
or  order"  mentioned  in  section  1808  of  the 
Code  of  CItU  Procedure  means  the  right  or 
power  of  the  court  to  adjudicate  upon  the 
point  at  all,  which  Is  the  vital  question. 
This  question  determined  In  the  affirmative, 
and  it  must  be  held  that  the  court,  so  for 
as  the  validity  of  its  judgment  is  concern- 
ed and  against  a  collateral  attack,  bos  the 
same  abstract  right  to  decide  wrong  as  to 
decide  right  In  other  words,  it  Is  not  the 
result  reached  which  determines  whether 
or  not  the  judgment  Is  void,  but  the  power 
or  authority  which  we  call  "jurisdiction," 
and  which  lies  behind  the  mere  conclusion 
that  determines  the  question.  To  decide 
wrong  where  authority  exists  to  pronounce 
judgment  is  error  which  can  only  be  cor- 
rected by  appeal,  etc.  To  decide  wrong 
where  no  Jurisdiction  exists  to  pronounce 
judgment  of  the  character  involved  renders 
the  adjudication  void,  and  It  can  be  attack- 
ed anywhere  and  colloterally.  In  the  pres- 
ent case  we  are  of  opinion  It  was,  under  the 
law,  the  duty  of  the  court  to  adjudicate  the 
question  of  the  validity  of  the  Pratt  trust 
and  that,  having  done  so,  and  adjudged  It 
to  he  valid,  while  Its  conclusion  was  erro- 
neous and  the  Judgment  open  to  reversal  on 


app^,  yet  u  no  appeal  was  taken  there- 
from, and  as  IJie  time  tberefor  has  long  since 
eiqtlrad.  It  la  not  now  open  to  collateral  at- 
tack. 

In  the  seven  briefs  on  file  there  is  a  large 
citation  of  authorities  pro  and  con.  Much 
time  has  been  iaksia  up  In  their  ezamlnar 
tion,  and  it  would  be  agreeatde  to  discuss 
them  in  detail,  and  group  tiiem  around  the 
differ«it  principles  involved,  showing,  as 
we  think  mi^  be  done»  whoe,  vrlth  two  m 
three  exceptions,  they  are  properly  differen- 
tiated from  the  case  in  hand.  To  do  so, 
however,  would  consume  more  space  than 
is  warranted. 

There  are  two  other  points  calling  for 
brief  notice.  It  Is  urged  appellants  that 
the  decree  of  distribution  Is  void  (1)  because 
the  will  was  not  admitted  tb  probate  on  Um 
notice  requh%d  by  law;  (2)  that  the  proof 
of  the  posting  of  notice  of  the  application 
was  insufficient  to  warrant  the  decree  of  dis- 
tribution. 

Upon  tbe  first  point  the  objection  Is  that 
"the  proof  of  publication  of  notice  of  i»robate 
does  not  show  that  the  Ohlco  Dally  Enter- 
prise  (in  which  the  notice  was  puUlshed)  is 
a  newspaper,  nor  bow  often  the  paper  was 
published,  whether  dally,  weekly,  semlweek- 
ly,  or  triweekly."  Under  section  1308.  Code 
Civ.  Proc,  notice  of  the  probate  of  a  win  Is 
to  be  given  1^  the  clerk  by  publishing  the 
same  in  a  newspaper  of  the  county,  if  there 
la  one.  If  published  in  a  weekly  newspaper, 
it  must  appear  therein  on  at  least  three  dif- 
ferent days  of  publication;  If  in  a  newspaper 
published  oftener  than  once  a  week,  It  shall 
be  so  published  that  there  must  be,  at  least 
tm  days  from  the  first  to  the  last  day  of 
publication,  both  the  first  and  last  day  being 
included.  In  the  present  case,  "Watson 
Chalmers,  of  said  Butte  counQr.  being  duly 
sworn,  says  •  •  •  that  he  is  the  printer 
and  publisher  and  proprietor  <tf  the  Chlco 
Dally  Enterprise,  a  newspaper  published  io 
said  Butte  county,  •  •  •  and  that  the  no- 
tice of  the  time  and  place  of  proving  wU^ 
*  *  *  has  been  published  dal^  In  the 
above-named  newspaper,  commencing  No- 
vember 5,  1891,  and  ending  November  16, 
1891,  both  days  Inclusive,"  etc.  This  affidavit 
shows  that  tbe  notice  was  published  daUy  for 
eleven  days,  which  Is  one  day  in  excess  of  the 
requirement  of  the  statute.  The  name  of  the 
paper  is  the  Chlco  Dally  Enterprise,  and.  If 
the  notice  was  published  therehj  dally,  it 
must  have  been  a  dally  paper. 

The  objection  made  to  the  affidavit  of  post- 
ing the  notice  of  time  fixed  for  hearing  on 
settlement  of  final  account  and  distribution  is 
that  the  affidavit  was  made  on  the  day  of  the 
posting,  viz.  Aprn  4, 1893,  whereas  it  is  claim- 
ed It  should  have  been  made  at  the  expira- 
tion of  the  time  for  which  the  notice  was 
published.  We  might  rest  with  sayii^;,  In  an- 
swer to  both  these  attacks  upon  the  sufficien- 
cy of  the  proofs  of  publication  and  notice, 
that  the  decrees  In  each  case  recite  due  serv- 
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lee  hy  pnUtcatloB  and  posting,  vbteh  Is,  as 
agalDst  a  ooUateral  attack,  niffldent.  Bat, 
walvlmr  this,  when  an  affidavit  Is  made  of 
posting  a  notice  as  required  by  ttie  Code,  the 
presumption  Is  that  It  remained  posted  dur- 
ing the  statntorr  period.  Estate  of  Sbarboro, 
70  GaL  M7,  11  Faa  S63.  It  has  also  been 
stated  herein  that  all  the  hehrs  aK)eared  or 
were  r^reeented  at  the  hearing  on  flnat  dis- 
tribution, which  Is  a  SQffldent  answer  to  any 
objecttoo  to  the  sufficiency  of  the  notice^  We 
recommend  that  the  Judgment  and  order  ap- 
pealed from  be  affirmed. 

We  concur:  BELCHER.  O.;  BBIIT,  Ol 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


(U9  Cal.  131) 
CREW  et  al,  t.  PRATT  et  aL    (Sac.  265.)> 
(Supreme  Court  of  GaUfomla.    Dec.  3, 1S87.) 
Wills— AKHciTiBa—UoHMBNoniBMT—FAiLnBa  or 

FtJHD  — EXKCtJTOBS  — FaMILT  ALLOW- 
AKOB— COLLATBRAL  ATTACK. 

1.  Testator  bequeathed  a  portion  of  his  estate 
In  tniBt  fOr  his  widow,  fha  trustees  to  bold  and 
manage  the  same  for  seven  rears  after  his  death, 
and  to  pay  the  widow  S7,600  "each  year  for  the 
fbllawing  seven  years'*  In  semiannual  install- 
ments, 'The  first  as  soon  after  my  decease  as  suf- 
ficient fonds  for  the  purpose  ihall  come  Into  their 
possession,  and  the  remaining  ones  at  the  end 
of  every  six  months  afterwards."  Bdd  that  in 
view  of  the  evident  intention  of  teetator  and  of 
Civ.  Code,  9  130S,  providing  that  annuities  com- 
mence at  testator's  decease,  the  annoity  should 
be|riD  at  the  date  of  testator's  decease. 

2.  A  will  provided  that  the  first  Installment 
of  an  annuity  should  he  paid  by  the  trustees  "as 
soon  after  my  decease  as  sufficient  funds  for  the 
purpose  shall  come  into  their  possession,"  and 
that  the  eanuity  should  be  a  first  charge  upon, 
and  should  be  "made  oat  of,  any  money  to  come 
into  the  hands  of  said  trustees  on  account  of 
my  estate,  as  well  as  from  the  sale  of  grain  or 
of  other  •  •  •  property  belonging  to  and  to 
belong  to  my  estate. Hdd,  that  under  the  will, 
and  under  Civ.  Code,  i  1357,  subd,  3,  providing 
that,  if  the  fund  out  of  which  an  annuity  is  pay* 
able  fails,  resort  may  be  had  to  the  general  as- 
sets, such  Installment  was  payable  out  of  the 
first  moneys  sufficient  for  the  purpose  to  come 
into  the  hands  of  the  trustees  from  any  source, 
without  regard  to  whether  such  moneys  were  ob- 
tained within  the  current  year  of  the  annuity. 

S.  After  the  return  of  Uie  Inventory,  the  ex- 
ecutors conUnued  to  pay  the  widow  the  family 
allowance  which  the  statute  (Code  Civ.  Proc.  i 
1464)  provides  shall  be  paid  before  such  Inven- 
tory is  made.  In  their  final  account,  which  was 
approved  by  the  court,  Ae  executors  Included 
an  itemized  statement  of  these  payments.  Hdd, 
that  the  court  had  jurisdiction  to  allow  such 
payments,  and  that,  no  appeal  having  been  tak- 
en from  such  action  of  the  court,  the  matter  was 
foreclosed  so  as  to  preclude  a  subsequent  at- 
tempt to  have  such  payments  as  were  made  aft- 
er the  return  of  the  inventory  deducted  from  an 
annuity  granted  the  widow  under  the  will. 

Commtssloners*  decision.  D^artment  2. 
Apiteal  from  Bui>erIor  court,  Butte  eoonty; 
John  C,  Gray,  Judge. 

Action  by  A.  H.  Crew  and  another  against 
Lizzie  E.  Pratt  and  others.  A  decree  was 
F^ered  In  favor  of  Uzxle  K  Pratt,  and  from 

a  Rehearing  denied. 


BSPCKKDUL  {CaL 

an  wder  denylnf  a  new  trial  ovtaln  otbsr  da- 
fendanti  appeaL  Affirmed. 

Chas.  F.  Haulon  and  J.  0.  Campbell,  for 
appellants.  F.  O.  Lnsk,  for  respondents  Grew 
&  Losk.  EL  U  Campbell  and  McKlnstry  A  Uo- 
Klnstry,  for  respondent  L.  E.  Piatt 

SEARLS,  a  This  action  Is  broogbt  by  the 
plaintiffs,  trastees  under  the  last  will  of  O.  C. 
Pratt,  deceased,  to  obtain  a  decree  of  the  court 
determining  whether  an  annuity,  provided  In 
said  last  will  to  be  paid  to  Lizzie  EL  Pratt,  wid- 
ow of  said  O.  C  Pratt,  deceased,  ahall  be  bo  paid 
from  the  date  of  the  death  of  said  deceased,  viz. 
from  October  24, 1801,  or  from  the  date  of  the 
decree  of  distribution,  viz.  aday  19, 1893.  Hie 
defendants  are  the  heirs  at  law  of  said  O.  C. 
Pratt,  deceased,  and  devisees  and  legatees  un- 
der said  last  wia  The  court  by  Its  final  de- 
cree directed  the  said  plaintiffs,  trustees,  to 
pay  the  defendant  Lizzie  £.  Pratt  said  an- 
nuity from  and  after  the  date  of  the  death 
of  said  O.  O.  Pratt,  viz.  the  21tb  day  of  Octo- 
ber,  1891,  and  continuing  for  seven  years,  etc 
Lucy  C.  Ooodspeed  and  Annie  M.  Pratt  and 
OrvUle  0.  Pratt,  2d,  minors,  by  their  guard- 
ian, K  O.  Campbell,  moved  for  a  new  trial, 
which  was  refused,  and  this  appeal  Is  taken 
from  such  order  denying  a  new  trial  O.  C 
Pratt,  as  before  stated,  died  October  24,  1891, 
tesute.  His  last  will  was  admitted  to  pro- 
bate In  November  of  the  aame  year  at  Butte 
coimty.  The  estate,  consisting  largely  of  real 
estate  situate  mainly  in  the  counties  of  Butte 
and  Glenn,  was  valued  at  about  91,000,000. 
After  bequeathing  and  devising  certain  por^ 
tions  of  his  estate  to  sundry  of  bis  relatives, 
the  said  O.  C  Pratt  bis  said  last  will  gave, 
bequeathed,  and  devised  to  the  plaintiffs,  A. 
H.  Crew  and  F.  a  Losk,  all  the  rest  and 
residue  of  his  estate,  real,  personal,  and  mix- 
ed, In  trust,  to  take  possession  thereof,  to  pay 
when  due  all  lawfnl  charges  and  taxes  there- 
on, and  to  hold  and  manage  the  same  for 
seven  years  from  and  after  his  death,  to 
lease  either  for  a  money  rental  or  la  kind  In 
such  manner  as  to  them  might  seem  most 
advantageous,  etc.  And  also  to  "provide  and 
turn  over  to  Mrs.  Lizzie  E.  Pratt,  my  wife, 
the  sum  of  seven  thousand  five  hundred  dol- 
lars 97,600)  each  year  for  the  following  sev- 
en years,  for  her  maintenance,  the  same  to 
be  paid  In  semiannual  Installments  of  three 
thousand  seven  hundred  and  fifty  dollars 
<$3,7S0)  each,  the  first  as  soon  after  my  de- 
cease as  sufficient  funds  for  the  purpose  shall 
come  Into  their  possession,  and  the  remain- 
ing ones  at  the  end  of  every  six  months  aft- 
erwards." The  testator  then  proceeds  to 
provide  annuities  In  different  amounts  to  be 
paid  In  like  manner  to  three  other  annuitants 
for  seven  years.  The  will  then  proceeds  as 
follows:  "The  foregoing  payments,  and  each 
of  them,  are,  after  the  payment  of  the  an- 
nual taxes  of  the  estate,  to  be  a  first  charge 
upon  and  made  out  of  any  money  to  come 
Into  the  hands  oC  said  trustees  on  account  of 
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m7  estate,  as  well  as  from  rents,  the  sale  of 
enin^  or  other  personal  or  mixed  propert7 
belonging  to  and  to  belong  to  my  estate.** 
The  will  then  provides  for  sundry  other  pay- 
ments  to  be  made  for  seven  years,  and  to  be 
paid  annually  to  six  persons  therein  named. 
The  payments  to  the  six  persons  last  named 
"are  to  be  made  snbseqnent  and  subordinate 
to  the  first  fonr  named,"  etc.  It  was  fur- 
tber  provided  that  at  the  end  of  seven  years 
the  tmstees  shonld  convey  the  property  as 
therein  specified.  The  executors  named  In 
the  win  and  codicil  thereto  admhiletered  the 
estate,  and  filed  their  final  account  and  peti- 
tion for  distrlbntion.  The  former  was  set- 
tled and  allowed,  the  estate  distributed  in 
accordance  with  the  terms  of  the  will,  and 
the  executors  discharged.  The  trustees  of 
the  trust  created  by  the  will  took  possession 
of  the  trust  estate,  and  have  since  adminis- 
tered the  trust  The  decree  of  distribution 
was  entered  May  9, 1898,  and  no  appeal  was 
ever  taken  therefrom. 

1.  The  question  of  the  validity  of  the  trust 
In  the  will  of  O.  a  Pratt  and  in  the  decree 
of  distribution  does  not  seem  to  have  been 
raised  In  the  court  below,  and  is  only  brief- 
ly discussed  here.  That  question  Is  disposed 
of  in  favor  of  the  validity  of  the  trust  in  a 
ease  between  the  same  parties,  decided  here- 
with, and  numbered  Sac.  ^  (&1  Pac.  3^. 
It  need  not  be  further  mentioned  here. 

2.  Appellants  contend  that  the  decree  of  dis- 
tribution makes  the  annuity  payable  at  such 
time  after  May  19,  1893  (the  date  of  said  de- 
cree), as  the  trustees  may  have  snfilclent 
funds  In  their  hands  applicable  to  that  pur- 
pose. The  decree  of  distribution,  following 
the  will,  ereatee  Crew  and  Lusk  trustees  to 
take  possession  of  and  manage  certain  prop- 
erty for  seven  years  from  the  death  of  the 
testator,  and  at  the  expiration  of  that  i>eriod 
to  convey  the  property  to  the  devisees  therein 
mentioned.  They  are  commanded  to  pay  over 
to  Mrs.  Lizzie  E.  Pratt,  the  widow  of  the  testa- 
tor, 'TTtSOO  eadi  year  for  the  following  seven 
years  for  her  maintenance."  The  first  semi- 
annual payment  is  to  be  made  "as  soon 
after  his  decease  as  snfflcient  funds  for  the 
purpose  shall  come  into  their  possession." 
As  the  trust  has  but  seven  years  to  run,  and 
the  benefldarles  were  to  receive  annuities 
from  the  trustee  for  seven  years,  It  Is  fair  to 
conclude  that  the  testator  Intended  the  an- 
nuities, like  the  trust,  to  commence  at  the 
date  of  his  death.  There  Is  certainly  noth- 
ing In  the  will  or  decree  fixing  any  other 
date  as  the  time  of  commencement  The 
clause  In  the  will  and  decree,  to  which  coun- 
sel refer  as  evidence  of  a  contrary  Intent, 
relates  to  the  time  of  payment  (viz.  as  soon 
as  they  should  have  sufficient  funds,  etc.), 
and  not  to  the  date  when  the  annuities 
shonld  b^rln  to  mn.  Finding,  then,  no  ex- 
press Intention  to  fix  upon  another  time,  the 
latter  clause  of  section  1368  of  the  Civil 
Oode  applies,  which  Is  as  follows:  "Annul- 
ttea  commence  at  the  testator's  decease." 


There  was  no  error  In  the  construction  of 
the  court  below  fixing  the  death  of  the  tes- 
tator as  the  date  at  which  the  annuity  com- 
menced. 

3.  It  Is  further  urged  by  appellants  that 
the  Judgment  Is  erroneous,  and  a  new  trial 
should  be  granted,  for  the  further  reason 
that  the  alleged  trust  created  by  the  will  of 
O.  0.  Pratt  distinctiy  requires  that  the 
charge  upon  the  revenue  for  each  year  shall 
be  borne  by  the  revenue  of  that  year,  and 
not  otherwise.  The  reasons  advanced  In 
support  of  this  position  are:  (a)  That  under 
the  will  the  trustees  were  to  take  possession 
of  and  manage  the  estate,  and  to  pay  to  the 
annuitant,  Mrs.  Ll^e  B.  Pratt,  ^,000  per 
annnm  in  semiannual  Installments,  "the  first 
as  soon  after  my  decease  as  sufficient  funds 
for  the  purpose  shall  come  Into  their  pos- 
session"; (b)  that  the  annuities  were  dassY- 
fled,  and  six  of  them  were  made  subordinate 
to  the  first  four,  which  said  first  fonr  annui- 
ties **BhaU  be  a  first  charge  upon  and  made 
out  of  any  money  to  come  Into  the  hands  of 
said  trustees  on  account  of  my  estate,  as 
well  as  from  the  sale  of  grain  or  of  other 
personal  and  mixed  property  belonging  to 
and  to  belong  to  my  estate."  We  fall  to  ap- 
preciate the  conclusion  which  the  learned 
counsel  drew  from  the  premise.  It  will  be 
observed  that  the  first  payment  Is  to  be 
made  whenever,  after  the  payment  of  the 
legal  obligations  of  the  testator,  his  funwal 
expenses  and  taxes,  the  trustees  shall  have 
sufficient  funds  In  their  hands  for  that  pur- 
pose. There  is  no  Intimation  that  if  suffi- 
cient funds  shall  not  be  forthcoming  to  pay 
the  annuities,  either  In  full  or  In  part,  In  any 
one  year,  the  annuitants  were  to  forego  such 
payments,  or  that  the  trustees  were  to  be 
absolved  from  making  them  as  soon  as 
funds  came  Into  their  hands  applicable  to 
that  purpose.  Again,  the  first  four  annui- 
ties are  made  a  first  charge  (after  payment 
of  taxes)  upon  and  made  out  of  any  money 
to  come  Into  the  hands  of  the  trustees  from 
any  source,  on  account  of  the  estate,  wheth- 
er from  '*rent8,  sales  of  grain,  or  other  per- 
sonal and  mixed  property  belonging  to  and 
to  belong  to  his  estate."  "An  annuity  Is  a 
bequest  of  certain  specified  sums  periodical- 
ly; if  the  fund  or  property  out  of  which 
they  are  payable  fails,  resort  may  be  had  to 
the  general  assets,  as  In  case  of  a  general 
legacy."  Civ.  Code,  S  13B7,  aubd.  3.  This 
provision  of  the  Oode,  like  that  providing 
when  annuities  are  to  commence,  was  doubt- 
less adopted  to  cut  off  what  had  previously 
been  a  fruitful  source  of  litigation.  Under 
It  and  the  trust  provisions  of  the  will  and 
decree  of  distribution,  we  are  of  opinion  the 
annuitants,  and  each  of  them,  are  entitied 
to  the  payment  of  the  specific  sums  awarded 
them,  80  long  as  the  Income  of  the  property 
or  assets  of  the  trust  estate  are  adequate  to 
that  end. 

4.  The  further  objection  Is  made  that  cer- 
tain sums  of  money  paid  by  the  executors  ct 
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the  wOl  of  O.  C.  Pratt,  deceased,  to  LlEzle 
E.  Pratt  subsequent  to  the  return  of  the  In- 
ventory, Tiz.  subsequent  to  April  4,  1892,  as  a 
family  allowance,  were  paid  to  and  received 
by  her  without  authority  In  law,  and  should 
be  applied  upon  the  annuity  claimed  by  her 
under  the  will  of  the  testator.  The  facts 
upon  which  tbe  question  turns  may  be  briefly 
Btated  as  follows:  On  the  7th  day  of  De- 
cember, 1891,  Lizzie  E.  Pratt  filed  her  peti- 
tion for  a  family  allowance  of  |1,500  per 
month  for  the  support  of  herself  and  Infant 
son,  O.  C.  Pratt,  Jr.,  to  run  from  the  24th 
day  of  November,  1S91,  the  date  of  the  death 
of  her  husband,  O.  G.  Pratt.  The  petition 
showed  that  O.  C.  Pratt  left  a  last  will,  which 
had  been  admitted  to  probate,  and  executors 
appointed  thereunder,  but  that  no  inventory 
of  the  estate  had  been  returned;  that  the  es- 
tate was  of  the  value  of  $1,000,000,  and  yield- 
ed a  revenue  of  $30,000  per  annum;  that  she 
had  only  a  small  amount  of  property  (describ- 
ing it),  "and  such  rights  as  she  may  be  ad- 
Judged  to  have  in  the  estate  of  her  said  hus- 
band under  his  will  and  by  virtue  of  her  com- 
munity rights  thereto;  that  neither  she  nor 
her  said  son  had  any  present  Income,"  etc. 
On  the  same  day  tbe  superior  court  made  an 
order  containing  the  usual  recitals,  and  al- 
lowing her  the  sum  of  $1,250  per  month  for 
the  support  of  petitioner  and  her  said  Infant 
son,  to  run  from  Novonber  24,  1891,  and 
payable  monthly,  "until  the  further  order  of 
the  court."  This  sum  was  paid  to  her  month- 
ly until  the  date  of  the  final  decree  of  dis- 
tribution, viz.  until  May  19,  1893,  a  period  of, 
say,  18  months.  The  inventory  of  the  estate 
was  returned  April  4,  1882.  The  sums  of 
money  so  paid  were  Included  In  the  final  ac- 
count of  the  executors,  and  such  account,  aft- 
er due  notice,  was  regularly  settled  and  al- 
lowed without  objection  by  order  of  the  court 
duly  made  and  entered.  No  appeal  has  been 
taken  from  said  order,  and  the  same  Is  tn  full 
force  and  effect,  imchanged  and  unmodified. 
Upon  the  death  of  a  person  his  widow  and 
minor  children,  nntil  letters  are  granted  and 
the  inventory  is  returned,  are  entitled,  among 
other  things,  "to  a  reasonable  provision  for 
their  support,  to  be  allowed  by  the  superior 
court  or  a  judge  thereof."  Code  Civ.  Proc.  8 
1464.  In  Re  Lux's  Estate,  100  Cal.  593,  35 
Pac.  341,  the  court,  in  speaking  of  a  family 
allowance  under  section  1464,  supra,  said  that 
"the  allowance  here  provided  for  Is  intended 
to  be  In  the  nature  of  a  preliminary  or  tem- 
porary allowance,  not  extending  beyond  the 
return  of  the  inventory,"  etc.;  and  held  that 
an  allowance  under  that  section  does  not 
continue  beyond  the  date  of  the  return  of  the 
inventory.  We  must  conclude,  therefore, 
that  the  order  of  a  family  allowance  in  this 
case,  under  the  order  of  December  7,  1891, 
ceased  April  4,  1892,  when  the  Inventory  was 
returned.  Tbe  argument  which  appellants 
advance  on  this  state  of  the  case  Is  that,  as 
there  was  no  formal  order  made  for  the  pay- 
ment of  a  family  allowance  after  the  return 
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of  the  inventory,  the  executors  were  with- 
out power  to  pay  any  money  to  the  widow 
for  the  Bui^rt  of  herself  and  infant  eon, 
and  that  the  coort  was  without  authority  to 
approve  such  payments  In  the  settlement  of 
the  account  of  the  executors;  and  as  a  con- 
clusion from  this  argument  It  Is  claimed  that 
the  trustees  named  in  the  will  may  refuse  to 
pay  tbe  annuity  therein  provided  for,  or  may 
set  off  the  sum  paid  by  the  executors  as  a 
family  allowance,  and  approved  by  the  court, 
against  the  sum  due  upon  the  annuity.  We 
do  not  assent  to  the  soundness  of  the  argu- 
ment or  concur  In  the  conclusion  deduced 
therefrom.  When,  after  the  coming  in  of 
the  inventory,  the  executors  continued  to  pay 
the  widow  the  same  allowance  for  family 
support  which  they  had  previously  paid  un- 
der the  order  of  the  court,  they  did  so  at 
their  peril,  and  were  subject  In  their  final 
settlement  to  have  their  account  therefor 
surcharged  by  those  In  Interest,  and  disallow- 
ed by  tbe  court  If  It  found  it  to  be  Improper 
or  unreasonable.  The  power  of  tbe  court  to 
credit  the  executors  in  a  proper  case  for 
money  paid  under  such  circumstances  was 
enunciated  in  MUler  v.  Lux,  100  Cal.  609,  36 
Pac.  345,  63S;  In  re  Lux's  Estate,  100  Cal. 
606,  35  Pac.  345,  and  100  Cal.  598,  35  Pac. 
341.  In  those  cases  there  had  been  an  order 
for  a  family  allowance,  l)efore  tbe  coming 
In  of  tbe  inventory,  of  $2,500  per  month,  un- 
der which  the  executors  had  continued  to 
make  payments,  as  though  the  order  was  still 
In  force,  long  after  the  inventory  was  filed. 
A  subsequent  order  had  been  made  allowing 
the  widow  $1,000  per  month.  The  court  be- 
low, in  settling  the  account  of  the  executors, 
had  refused  to  allow  the  executors  anything 
for  moneys  paid  the  widow  subsequent  to  the 
coming  In  of  tbe  inventory  and  prior  to  the 
allowance  of  $1,000  per  month,  etc.  This 
court  in  Re  Lux's  Estate,  at  page  60S,  100 
Cal.,  and  page  346,  35  Pac,  said  that  "in  the 
matter  of  paying  a  family  allowance  'the 
administrator  Is  not  required  to  wait  for  an 
order  of  court,  but  may  make  the  necessary 
expenditures  as  the  exigencies  occur,  and  the 
court  will  allow  such  sums  as  may  be  rea- 
sonable in  the  settlement;' "  citing  1  Wo^ 
ner,  Adm'n,  §  92;  Sawyer  v.  Sawyer,  28  Vt 
248;  Simmons  v.  Byrd,  49  Ga.  288.  In  Mil- 
ler V.  Lux,  at  pages  616,  617,  100  Cal.,  and 
page  345,  35  Pac,  this  court,  on  a  motion 
for  rehearing,  said,  in  substance,  that,  the 
order  appealed  from  In  that  case  allowing 
$1,000  per  month  having  been  reversed.  It 
would  become  the  duty  of  the  court  below. 
In  settling  the  accounts  of  the  executors,  to 
credit  them  "with  such  sum  as  It  finds  was 
reasonably  and  properly  advanced  by  them 
for  the  purpose  named,"  whether  It  was  a 
sum  greater  or  less  than  $1,000  per  month. 
In  short,  that  they  should  be  credited  with 
such  sum  paid  by  them  as  was  reasonable 
for  the  support  of  the  widow  It  foUow* 
that  the  court  In  the  present  Instance  had  ju- 
risdiction to  determine  what  waa  a  suffl- 
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dent  mun  for  the  snpiwrt  of  the  wtdow*  and 
haying  done  bo,  and  credited  the  executors 
with  the  sTim  of  fi;250  per  month  paid  by 
them  for  that  purpose,  and  settled  their  final 
account  containing  eucta  Items,  and  no  appeal 
having  ever  been  taken  from  such  order  of 
settlement,  the  whole  question  la  foreclosed, 
and  cannot  be  attacked  collaterally,  as  is  at- 
tempted  here.  This  view  renders  it  unnec- 
essary to  Inquire  whether  or  not.  If  Uzzle 
K.  Pratt  had  received  from  the  executors  as 
a  family  allowance  funds  to  which  she  was 
not  entitled,  the  amount  thereof  could  be 
deducted  from  her  annuity  by  the  trustees 
under  the  will,  between  whom  and  the  ex- 
ecutors there  was  and  Is  no  privity.  The 
court  below  found  that  the  family  allowance 
was  not  paid  or  received  In  lieu  of  the  an- 
nuity, and  found  against  the  appellants  here 
vpoa  all  the  Issues  upon  which  an  esttq^l 
could  be  predicated.  The  findings  cover  all 
the  material  issues  In  the  case,  and  are  sup- 
ported by  the  evidence.  We  recommend  that 
the  order  of  the  court  below  denying  the  mo- 
tion for  a  new  trial  be  affirmed. 

We  concur:   BELCHER,  C;  6RITT,  a 

PER  CURIAU.  Ey>r  the  reasons  ^ven  in 
the  foregoing  opinion,  the  order  of  the  court 
below  denying  the  motion  for  a  new  trial  !■ 
affirmed. 

OU  CaL  W) 

In  re  PRAITS  ESTATE.    <Sac.  806.) 
(Supreme  Court  of  California.    Dec.  2,  1897.) 
Trubts— Bbportb  or  Trdstsks. 

1.  The  accounts  of  ibe  trustees  of  an  estate, 
when  once  settled  and  approved,  cannot  be  ex- 
amined into,  in  a  hearing  ot  objections  to  a  anb- 
■equent  report. 

2.  The  only  objection  to  the  Item  of  bookkeq>- 
er*8  saiaiy.  in  the  report  of  trustees  of  an  es- 
tate, was  ttiat  the  twokkeeper  was  a  relative  of 
one  of  the  tmatees,  and  worked  in  his  bank. 
HM  not  errw  to  allow  the  item, 

Commlssloneni^  decMon.  Department  2. 
Ai^ieal  from  superior  court,  Butte  county;  B. 
A.  DftTls.  Judge. 

Appeal  from  the  order  settling  the  annual 
rep<»t  for  the  year  189S  of  A.  H.  Crew  and 
P.  C  Lusk,  trustees  of  the  estate  of  O.  O. 
I^tt,  deceased.  Affirmed. 

Charles  F.  Hanlon  and  J.  S.  Spelman,  for 
appellants.  F.  C.  Lusk  and  McKlnstry  &  Mc- 
Klnatty,  for  respondents;. 

SEARLS.  C.  This  is  an  appeal  from  an 
order  of  the  superior  court  in  and  for  the 
coun^  of  Butte,  settling  the  third  annual  ac- 
count of  A.  H.  Crew  and  F.  0.  Lusk,  trustees, 
for  the  year  1885,  under  the  last  will  and 
testament  of  O.  O.  Pratt,  deceased.  The  ap- 
pellants filed  exertions  to  the  report,  which 
were  overruled  upon  the  hearing,  and  an  or- 
der entered  approving  the  account,  from 
which  order  this  appeal  Is  prosecuted.  Two 
or  three  minor  ofadecti<HUi  were  made  to  the 


account  at  the  hearing,  and  the  action  of  the 
court  thereon  is  assigned  as  error.  One  of 
theses  briefly  stated,  is  as  follows:  Appel- 
lants sought  to  enter  upon  an  examination  of 
items  charged  up  In  the  accounts  rendered 
and  settled  by  the  court  In  1894  and  1896. 
This  was  objected  to,  the  objection  sustained, 
and  an  exception  noted.  The  ruling  was  cor- 
rect The  accounts,  when  once  settled  and 
approved,  were  only  subject  to  direct  attack 
by  motion  to  open  or  other  like  remedy  In  the 
superior  court  or  on  appeal.  There  was  also 
an  objection  to  an  Item  of  $30  paid  to  a  book- 
keeper. The  record  ahows  no  evidence  upon 
which  to  predicate  an  objection  to  this  it«n, 
except  that  the  bookkeeper  was  a  relative  of 
trustee  Crew  and  worked  In  his  bank.  It 
did  not  appear  that  Crew  had  any  Interrat  in 
the  earnings  of  the  bookkeeper,  and.  In  the 
absence  of  a  fuller  showing,  we  must  suppose 
the  court  did  not  abuse  its  dlscreUon  in  al- 
lowing the  item.  The  other,  of  what  we  de- 
nominate minor  objections,  calls  for  no  com- 
ment The  Important  questions  Involved  In 
the  appeal  are  those  contained  in  the  caaes  of 
Crew  V.  Pratt  (Sac.  321)  61  Pac.  38,  and 
Crew  V.  Pratt  (Sac.  365)  Id.  44,  both  ot  whfch 
are  this  day  decided.  For  the  reasons  giv^ 
in  those  cases  we  recommoid  that  the  wder 
appealed  trom  be  affirmed. 

Weconcnr:   BBLOHEB,a;  BBITT,  a 

PER  CURIAM.  For  the  reasons  given  In  the 
forgoing  opinion  the  order  appealed  from  Is  af- 
firmed. 

{U»  ou.  4> 

WHBAT  T.  BANK  <»*  OAUFOBNIA.    (8.  F. 
626.) 

(Supreme  Court  of  Oalifomla.    Dec  8,  1897.) 

In  bank.  For  majorl^  opinion,  see  50  Pac. 
84:2. 

BEATTT,  O.  J,  I  dissent  frran  the  order 
denying  a  rehearing  in  this  cause.  The  only 
point  decided  by  the  court  Is  that  neither 
Blsbee,  nor  his  successor  in  the  recelrership, 
ever  bad  title  to  the  fund  in  the  hands  of  de- 
fendant This  decision  Is  placed  upon  the 
ground  that  the  since  receiver  was  only  au- 
thorized to  take  possession  of  the  property 
of  the  partnership  alleged  by  Jones  to  have 
existed  between  him  and  RIchter,  and,  since 
It  was  finally  determined  that  there  was  no 
such  partnership,  he  nevra-  got  title  to  any 
property.  The  order  appointing  the  receiver 
Is  to  be  construed  In  the  light  of  the  circum- 
stances aa  they  existed  at  the  time  it  was 
made,  and,  when  those  circumstances  are 
taken  Into  account,  I  think  the  evidence  is 
ample  and  uncontradicted  to  sustain  the  alle- 
gation printed  In  Italics  in  the  opinion  of  the 
court;  the  allegation,  that  is  to  say,  that 
Blsbee  was  appointed  with  power  to  take  and 
ke^  possession  "especially  of  all  the  proceeds 
of  the  sales  of  said  wire  cables  mentioned 
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(D  aaM  action.**  Wben  ttie  order  appolntlnff 
^bee  waa  made,  there  was  aothlns  before 
the  court  except  the  complaint  In  Jonea 
Rgainst  RIchter,  and,  the  complaint  being  ex- 
pressly referred  to  In  the  order,  Ita  contents 
are  Imported  Into  the  order  so  far  as  aecea- 
B&ry  for  the  purpose  of  constrnctlon.  Turn- 
ing to  the  complaint  In  that  action,  we  find 
that  the  only  property  BpeclAcally  described 
In  It  Is  the  fund  (then  In  the  hands  of  Faltc- 
ner,  Bell  &  Co.,  but  BUbseqnently  transferred 
to  the  defendant)  "arising  oat  of  said  busi- 
ness"; L  e.  the  sale  of  wire  cables.  At  the 
time  of  making  the  order,  and  long  after- 
wards, It  was  one  of  the  points  in  dispute  In 
Jonea  against  RIchter  whethra>  or  not  those 
parties  were  in  fact  partners.  But  they  were 
all  the  time  "allied"  partners,  and  this  fund 
was  particularly  described  as  the  property  of 
the  "alleged  partnership."  There  Is  no  doubt 
that  the  court  had  Jmisdlctloa  orer  It  from 
the  b^lnning  to  the  end  of  the  litigation, 
before  and  after  the  intervention  of  Seale, 
and  the  only  question  la  whether  Its  order  so 
described  It  on  the  day  It  was  made  that  the 
receiver  could  hare  lawfully  demanded  Ita 
possession.  That  the  description  was  suffi- 
cient for  that  purpose,  I  cannot  doubt.  This 
inrtlcular  fund  was  described  in  the  com- 
plaint as  a  debt  due  to  the  partnership  there- 
in alleged,  and  by  the  terms  of  the  order  the 
receiver  was  to  take  possesion  of  all  "mon- 
eys due  or  to  become  due  on  account  of  the 
partnersblp  alleged  In  the  complaint  bereln." 

(U9  Ga!.  167) 

PIONAZ  T.  BURNETT  et  aL    (S.  P.  1,184.) 

(Supreme  Court  of  California.    Dec.  2,  1887.) 

ArPBAif— Tims  for  Tasino — Appsalabls  Ordbbs 
— Bri.L  or  EXOBPTIONS— Pbcsuhptions. 

1.  Code  Civ.  Proc.  9  939,  providing  that  an  ap- 
peal from  a  Gnal  judgmeut  might  l>e  taken  within 
one  year  from  the  entry  thereof,  was  amended  by 
Act  March  S,  18ti7,  so  as  to  limit  the  time  to  six 
months.  Eeld,  that  the  amendment  did  not  ap- 
ply to  a  Judgment  entered  before  Its  enactmenL 

2.  Where,  upon  a  motion  to  dismiss  an  appeal 
for  the  reason  that  no  tranecnpt  on  appeal  was 
served  on  respondent  and  filed  in  the  supreme 
court  within  the  time  required,  appellants  filed 
an  afSdavit  showing  that  in  due  time  they  pre- 
pared and  served  on  respondent's  attorney  a  pro- 
posed bill  of  exceptions,  bnt  that  the  conrt  with 
whom  appellants'  bill  and  respondent's  amend- 
ments had  been  left  had  not  settled  or  allowed 
same,  so  as  to  permit  its  filing  in  the  supreme 
court,  the  latter  court  will,  in  the  absence  of  a 
eoQDter  showing,  presume  that  appellants  have 
kept  alive  their  right  to  have  a  bill  of  exceptions. 

8.  An  order  refusing  to  vacate  an  order  for  a 
writ  of  assistance  is  appealable  under  the  stat- 
ute allowing  appeals  from  any  "special  order" 
made  after  final  Judgment. 

In  bank. 

Appeal  fn»n  superior  eonrt,  dty  and  county 
(tf  San  Francisco. 

Action  of  foreclosure  by  Tolm  N.  Ptgnaz 
against  George  W.  Burnett  and  others. 
There  was  a  Judgment  for  plaintiff,  and  an 
mider  for  a  writ  of  assistance  issued.  From 
the  Judgment;  and  from  an  order  refusing  to 
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tacate  the  order  for  s  writ  of  anlstaae^ 

Oeorge  W.  Burnett  and  another  appeaL  On 
motion  to  dismiss  the  appeaL  Denied. 

Walter  J.  Thompson,  for  appellants.  Sulli- 
van &  SulUvan,  for  respondent 

TEMPLE,  J.  This  Is  a  motion  to  dismiss 
the  appeal  of  George  W.  Burnett  and  Annie 
Frances  Burnett  from  the  flnal  Judgment, 
and  also  from  an  order  refusing  to  vacate  an 
order  for  a  writ  of  assistance.  The  action 
was  for  the  foreclosure  of  a  mortgage,  and 
one  William  Nlcol  was  a  co-def»dant  with 
the  appellants.  Nlcol  appeared  In  the  action, 
and  set  up  his  claim  to  a  Uen  subsequent  to 
the  lien  of  the  plaintiff.  Judgment  was  enter- 
ed August  21,  1896.  The  appeal  was  taken 
July  31.  1897. 

A  sale  of  the  mortgaged  premises  under  the 
decree  had  taken  place  In  November,  1896, 
at  which  the  plaintiff  was  the  purchaser. 
Thereafter,  and  tmtll  the  11th  day  of  June, 
1897,— according  to  the  verifled  statements  of 
the  i^)peIlaDt,— the  sheriff  refused  to  Issue  a 
certificate  of  sale,  or  to  record  a  duplicate, 
and  also  refused  to  furnish  appellants  with 
the  necessary  data  to  enable  them  to  redeem 
the  premises  from  said  sale.  They  also  as- 
sert that  the  property  was  worth  much  mora 
than  was  realized  from  said  sale,  and  that 
they  were  ready  and  desirous  of  effecting  a 
redemption.  The  premises  not  having  been 
redeemed,  the  sheriff,  on  the  26th  of  June, 
1897,  executed  and  delivered  to  the  plaintiff 
a  deed,  and  thereafter,  on  the  8th  of  July, 
1807,  a  writ  of  assistance  was  Issued,  requir- 
ing the  sheriff  to  put  the  purchaser  in  pos- 
session. Subsequently  appellants  obtained 
an  order  to  show  cause  on  the  23d  of  July, 
1897,  why  the  sheriff  should  not  be  restrained 
from  executing  the  writ  July  80,  1897,  the 
court  refused  the  order  applied  for.  The  ap- 
peal from  the  Judgment  and  from  the  order 
above  recited  was  taken  on  the  Slst  of  July, 
1897.  The  grounds  of  the  motion  are:  (1) 
The  notice  of  appeal  was  not  served  upon  de- 
fendant Nicol.  This  point  was  abandoned  at 
the  argument  (2)  The  notice  ct  appeal  was 
not  served  and  filed  within  six  months  after 
the  entry  of  Judgment  (3)  The  transcript 
on  appeal  was  not  served  and  filed  as  requir- 
ed the  rules  of  the  court  And  (4)  the  or- 
der is  not  an  appealable  order. 

At  the  time  the  Judgment  was  entered  an 
appeal  could  be  taken  from  a  flnal  Judgmmt 
at  any  time  within  one  year  after  Its  entry. 
March  3, 1897,  secUon  939  of  the  Code  of  OItII 
Procedure  was  so  amended  as  to  give  only 
six  months  after  the  entry  of  Judgment  with- 
in which  an  appeal  can  be  taken.  At  the 
time  of  the  amendment  the  period  ot  dx 
months  had  already  elapsed  since  the  entry 
of  the  Judgment  There  remained,  bowvret, 
B  months  of  the  time  allowed  for  taking  an 
appeal  under  the  Code  before  the  amendment 
The  act  took  effect  60  days  after  Its  passage, 
at  which  time  9  months  had  elapsed  since 
the  entry  of  Judgment  The  appeal  woa  talc- 
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en  After  fhat  tlme^  Imt  wltbln  fbe  period  9t- 
12  montbs  from  the  aitry  of  Judgment  It 
the  amendment  operated  retroapecttTelr,  It 
eat  off  Uie  right  of  appeal  Immediate  npon 
the  taking  effect  of  the  act,  affording  no  <v- 
portnnity  whatever  thereafter  for  the  exercise 
of  thie  i^Tllege,  and  deprlrlng  this  conrt,  so 
tax  as  the  l^clslatnre  cam.  of  its  jurisdlctlMi 
In  the  cases  upon  which  It  would  so  operate. 
To  make  this  statute  applicable  to  judgments 
entered  heftwe  It  went  Into  effect,  is  to  give 
it  a  retroacttre  effect  Bat  It  Is  no  objec- 
tion to  the  validity  of  a  statute  to  was  that 
It  Is  retnwpectlve  tti  Its  operation.  The  qnea- 
tlon  te,  is  the  amendment  an  ex  post  facto 
law,  or  does  It  Impair  the  obligation  of  con- 
tiacCsT  and  also,  perhaps,  whether  It  deprives 
any  one  of  Tested  rlf^ts.  If  It  does  none  of 
these  things,  it  Is  no  objection  to  It  that  It 
applies  to  pending  cases  or  past  transactions. 
lAws  which  create  new  obligations,  or  Im- 
pose new  duties,  or  exact  new  penalties  be- 
cause of  past  transactions,  have  been  uni- 
versally reprobated  by  civil  and  common  law 
writers,  and  It  Is  to  be  presomed  that  no 
statute  Is  Intended  to  have  such  effect  unless 
the  contrary  cteaily  appears.  This  Is  esped- 
any  80  where  to  give  the  statute  letroapec- 
tlve  effect  would  wort:  manifest  Injustice.  Ex- 
isting laws.  It  Is  ssld,  enter  Into  and  become 
part  and  parcel  of  contracts  to  which  they 
are  a^llcablft  How  obvious  It  Is,  therefore, 
that  an  should  be  aUe  to  contnMit  obligations 
with  knowledge  of  the  laws  which  thus 
oiter  Into  them.  It  Is  quite  obrlous  that 
great  hardship  Is  likdy  to  result  if  a  retro- 
acttre effect  Is  given  to  this  statute.  One 
may  be  presumed  to  kmiw  the  laws  of  ttie 
land,  but  the  very  Instant  this  amendment 
toA  efftel;  U  It  be  retroactive^  the  right  of 
appeal  waa  cut  off  at  once.  No  time  what- 
ever was  given  to  appeal  in  those  cases  In 
which  Judgments  had  been  entered  six 
months  or  nune  iirevlously.  Unless  it  is  ab- 
solutdy  necessary,  we  Aould  not  Impute 
such  an  intention  to  the  legislature.  In  view 
ot  the  construction  which  has  almost  Invari- 
ably been  given  to  statutes  of  this  character, 
I  feel  sure  that  the  legislature  Intended  that 
Its  cveratlon  should  be  limited  to  Judgments 
thmafter  entered. 

The  motion  to  dismiss  the  appeal  fnnn  the 
JudgmeuL  Is  also  based  upon  the  fact  that  no 
transcript  <m  appeal  was  filed  In  this  court, 
and  that  more  than  40  days  have  elapsed 
sinoe  said  appeal  was  taken.  In  reply,  the 
^ipellants  filed  an  affidavit  showing  that  the 
appeal  was  taken  on  the  Slst  of  Jidy.  1SU7, 
and  "that  thereafter,  and  In  due  time,  as  pro- 
vided by  law,  these  appellants  [this  affiant 
and  the  other  defaidant,  Annie  F.  Burnett] 
prepared  and  served  on  the  reqmndent's  at- 
torneys a  bill  of  exceptlais  to  be  used  on  the 
appeal  from  said  order  and  Judtnnent,  and 
thereaftw  and  In  due  time  the  respondent's 
attorneys  served  their  amendmrats  to  the 
Bald  proposed  UU  of  excepUims,  and  ther^ 
after  the  said  amendments  were  refused  by 


the  qn?dlants,  and  tbe  lald  ]^K»poaed  bill  (tf 
exceptions,  with  the  said  amendmente,  were 
left  with  the  Judge  for  settlement,  and  are 
not  yet  settled  or  allowed  by  the  said  Judge, 
and  the  transcript  cannot  be  filed  until  the 
same  have  been  settled."  There  Is  no  coun- 
ter showing,  snd,  although  a  bill  of  excep- 
tlaoa  up(Ht  appeal  trcmi  the  order  simply 
could  not  be  used  on  the  iu>peal  from  the 
Judgment  It  Is,  in  the  nature  <xC  thfaigs,  possi- 
ble that  the  right  at  the  defendants  to  have 
a  bill  of  exceptliffls  <m  the  appeal  than  the 
Judgment  has  been  kept  alive  until  the  pres< 
ent  tbne;  and.  In  view  of  the  uncontradicted 
affidavit  we  most  presume  it  was  done.  In 
the  moving  papas  It  is  merely  shown  that  no 
bni  of  exertions  or  statemoit  w  appeal  has 
ever  been  settled. 

The  contention  that  the  order  refasing  to 
restrain  the  sheriff  ttom  executing  the  writ 
Is  not  an^ealable  certainly  finds  warrant  In 
numerous  dedstons  of  this  court  In  effect 
the  motion  was  to  vacate  the  order  for  the 
writ  and  to  recall  the  writ  Henly  v.  Bas- 
tlnga^  aCal^a,  seems  to  be  the  first  in  this 
line  of  decisions.  An  ex  parte  order  had  been 
made  striking  out  a  marginal  entry  of  sat- 
isfaction of  a  Judgment  The  ai^wal  ma 
from  an  order  refusing  to  vacate  this  order. 
The  court  said  the  first  order  was  wrong,  and 
tbB  refusal  to  alter  It  any  number  of  times 
would  not  make  It  leas  so.  The  appeal  should 
have  been  from  the  first  order,  and  not  from 
a  more  determination  of  the  court  to  aUde 
by  It  The  next  two  cases  upon  the  subject 
were  People  v.  Grant  ^  Oal.  97,  and  Mayor, 
ete.,  V.  Fulton,  Id.  tUS.  In  both  of  these  cases 
the  court  declined  to  follow  Henly  v.  Has- 
tings, but  attempted  to  discrlmljate  the  cases. 
In  the  first  It  was  said  that  the  rule  could 
not  apply  where  the  party  appeaUng  from  the 
second  order  could  not  have  ai^ealed  tcom 
the  first  Therefor^  where  a  peram  not  a 
party  to  the  suit  Is  purchaser,  and  his  gran- 
tee obtains  a  writ  of  esalBtance,  the  person 
who  had  been  ejected,  but  who  contended 
that  he  was  not  In  privity  with  tbe  defoid- 
aut  In  the  suit  could  move  to  vacate  the  writ 
and  an»eal  from  an  order  denying  his  appli- 
cation. It  Is  obvious  that  this  appellant  did 
not  really  move  to  vacate  the  order,  but  to 
be  restored  to  possesion  as  one  Improperiy 
ejected.  Tb6  writ  did  not  ran.  against  him. 
En  Mayor,  etc.,  t.  Falton  the  defendant  In  the 
action  moved  to  vacate  the  order  allowing  the 
writ  which  had  been  Issued  ex  parte  upon 
the  appUcation  of  the  grantee  of  the  original 
purchaser.  The  court  held  the  grantee  of  the 
purchaser  to  be  a  mere  Intruder,  and  th«e- 
fore  the  writ  was  Irregularly  issued,  and 
therefore  the  defendant  may  not  have  had 
notice,  "for,  in  the  absence  of  notice  of  the 
application  actually  given,  a  party  is  not  hdd 
to  knowledge  of  the  entry  of  an  order  ob- 
tained by  one  who  Is  not  already  a  recog- 
nised adversary  In  the  case."  And,  as  he 
might  not  know  of  the  order  until  it  would 
be  too  late  to  appeal  from  the  first  order,  the 
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case  Is  made  an  exception.  The  hardship  of 
such  a  rule  is  ai>parent.  but  I  ftU  to  see  that 
the  writ  was  Irregularly  Issued,  or  that  It 
was  Issued  at  the  Instance  o£  an  Intruder. 
It  Is  not  expected  that  the  purchaser  at  such 
a  sale  will  be  the  adverse  party  in  the  case. 
Indeed,  It  has  been  thos^ht  that  he  cannot 
purchase  without  special  proTlskm  to  that 
effect  in  the  decree.  If  the  grantee  of  the 
original  purchaser  Is  entitled  to  the  wilt  at 
all,  be  is  In  no  sense  an  intnider.  The  sim- 
ple fiict  is  that  the  court  found  that  the  rule 
would  operate  unjustly,  and  refused  to  en- 
force it  The  court  recognized  the  fact  that 
to  enforce  such  a  rule  Id  that  case  would  be 
practically  to  deny  an  appeal,  and  it  wonld 
often  amount  to  the  same  tiling  if  the  party 
injured  Is  compelled  to  appeal  from  an  ex 
parte  order,  where,  having  no  opportuni^ 
to  make  a  showing,  he  cannot  present  his  case 
to  the  appellate  tribunal;  and  freqUMitly,  too, 
he  would  have  no  notice  of  the  (wrder  until 
it  Is  too  late  to  appeal,  la  Henly  Hastings 
the  defendant  may  have  paid  the  Judgmoit, 
and,  having  seen  that  satisfaction  was  duly 
entered,  hla  case  was  ended.  He  was  not 
bounu  to  watdi  for  further  proceedings,  nor 
was  be  presumed  to  have  notice  of  the  ex 
parte  restoratlcHi  ot  the  Judgment. 

The  ai^Uate  Jurisdiction  comes  from  the 
constltntion,  and  not  from  the  statute.  The 
statute  procedure,  howevw,  recognizes  fully 
the  right  of  aKMfd  when  it  provides  that  aU 
orders  made  before  Judgment  may  be  re- 
viewed on  Qipeal  fnun  the  Jndgmoit,  and  all 
special  orders  after  Judgment  are  themselves 
appealable.  The  order  appealed  tram  la  a  q>e- 
dal  order,  made  after  Judgment,  and  comes 
withhk  the  terms  of  the  statute.  So,  also,  did 
the  orders  Involved  In  the  cases  relied  upon 
by  the  respondoit.  'JHie  only  possible  reason 
for  refusing  to  entertain  appeals  In  those  cas- 
es was  that  the  party  aggrieved  had  already 
had  an  opportnni^  to  appeal  fmn  the  same 
rulhig,  and  cannot  extend  bis  time  for  taking 
an  appeal  by  making  the  court  r^ieat  its 
ruling.  But  the  reason  cannot  apply  where 
no  appeal  could  be  taken  from  the  first  or^ 
der,  or  whoi  such  an  appeal  would  be  vain 
for  lack  of  a  record  rtiowing  the  rights  of 
the  aasrlered  par^.  The  cases  above  cited 
from  45  Cal.  are  made  exceptions  to  the  rule 
on  that  ground,  and  these  cases  are  approved 
In  Oreen  v.  Hebbard,  90  Cal.  3».  30  Pac.  202. 

As  to  every  order  finally  disposing  of  the 
rights  of  the  parties  as  to  any  matter  Involv- 
ed In  the  litigation,— orders,  final  in  the  sente 
that  tbe  question  cannot  be  again  considered 
In  tbe  case,— the  parties  affected  have  a  right 
to  be  beard.  When  they  are  made  ex  parte, 
the  right  to  move  to  vacate  the  order,  and 
upon  such  motion  to  show  canse  against  the 
order.  Is  Implied.  In  such  case  the  only  ap- 
peal which  can  av^  Is  an  appeal  tnm  the  or- 
der refusing  to  vacate.  In  no  other  way, 
where  evidence  Is  submitted,  can  the  appel- 
lant present  to  this  court  hla  showing  against 


the  order.  To  say  he  cannot  do  this  Is  to  de- 
ny hUn  his  rl^t  of  appeal. 

With  the  general  rule  laid  down  In  the  nu- 
m«x>us  cases  dted  by  respondent  I  hare  no 
quarrel.  Exceptions  to  tiie  rule  have  h^eto- 
fore  be^  made,  and  this  case  falls  within 
the  reason  of  those  exceptions.  It  must  be 
admitted  fbat  this  conrt  has  not  always  prop- 
erly discriminated  between  the  cases  which 
are  within  the  rule  and  those  which  are  not. 
They  will  not  Justify  na,  however.  In  refus- 
ing to  appelant  a  right  secured  to  hbn  by 
the  constitution  and  the  statute. 

It  Is  said  that  no  undertaking  waa  gtveo 
on  the  ai^eal  trtaa  the  order.  Tbe  ftiUure  to 
give  an  undertaking  was  not  one  of  the 
grounds  of  the  motion,  and  cannot  now  be 
considered.  The  motion  is  denied. 

We  concur:  BEATTY,  a  J.;  HABBISON. 
J.;  QAROUTTB.  J. 

McFABLAND,  J.   I  concur  In  tbe  order. 


(«  Kaa.App.  UB) 

EMERSON  T.  THATCHER. 

(Court  of  Appeals  of  Kaasas,  Northern  Depart- 
ment, C.  1>.    Nov.  15,  1897.) 
Attachment— Validitt  of  Writ— Amxkdmbht — 

APFKAI8BHBNT  or  FbOFKRTT— ACTIOX  ON  CeK- 
TIFICATB  or  DBPOSIT— FLBADLVOS  — DlRBCTlNO 

Vbrdict. 

1.  The  clerk  of  the  court  isened  an  attachment 
at  the  begiDDing  of  this  case,  and  inserted  there- 
in $100  as  the  probable  costs,  instead  of  $50,  as 

fifovided  hy  the  statute.  This  was  an  irregular- 
tj,  and  did  not  avoid  the  writ,  and  it  was  com- 
petent for  the  court  to  allow  the  same  to  be  cor- 
rected b7  amendment. 

2.  Tbe  failure  of  the  undersheriff  to  partici- 
pate with  the  apiKaisers  in  the  appraisement  of 
tbe  property  is  not  such  en  omisstoQ  In  the  serv- 
ice of  the  writ  as  required  the  court  to  quash  the 
writ  or  set  aside  the  levy  as  to  all  the  property. 

3.  In  an  action  by  an  executor  of  the  depositor 
named  in  the  certificate  of  deposit  in  a  bank, 
and  made  "payable  to  the  order  of  himself  upon 
the  return  of  the  certificate  properly  indorsed." 
it  is  not  neceBsary,  in  alleging  a  demand  of  pay- 
ment of  the  bank  by  the  executor  before  suit, 
ttiat  the  executor  should  allege  that  the  certifi- 
cate was  properly  indorsed  at  or  before  the  de- 
mand. 

4.  In  the  trial  of  a  case  to  a  Jury,  la  which,  up- 
on the  undisputed  evidence  In  ue  case,  the  plain- 
tiff is  entitled  to  a  verdict,  it  is  not  error  for  the 
court  to  give  a  binding  charge  to  the  jury  to  re- 
turn Bu^ti  verdict,  notwitliatauding  there  was 
some  evidence  npoii  behalf  of  the  defense. 

(Syllabus  by  the  Court.) 

Error  from  district  court;  Ooud  county;  F. 
W.  Sturges,  Judge. 

Action  by  C,  W.  Thatcher,  administrator  of 
the  estate  of  Charles  Thatcher,  deceased, 
af^alnst  J.  D.  Emerson.  Plaintiff  had  Judg- 
ueut.  and  defendant  brings  error.  Affirmed. 

Caldwell  &  Ellis,  for  plaintiff  In  error.  Pnl- 
slfer  &  Alexander,  for  defendant  In  error, 

MAHAN,  P.  J.  Tbe  defendant  In  error 
brought  an  action  agahist  the  plaintiff  in  error 
for  the  purpose  of  enforcing  his  liability  aa  a 
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stockholder  In  the  Clyde  Banking  Company,  a 
etnptmitiott,  organized  under  the  statutes  of  the 
state.  Emerson  Is  a  ncHiresldent,  and  the  pro- 
ceeding was  begun  by  an  attachment  levied 
upon  a  quarter  section  of  land.  The  defendant 
appeared  specially,  and  moved  the  court  to 
quash  the  writ  of  attachment,  because  the 
cleiii  had  speclQed  therein  the  protuible  amount 
of  costs  at  $100,  Instead  of  $50,  as  the  statute 
provides;  second,  because  the  undersherift  who 
levied  the  writ  did  not  participate  with  the 
atq)raisers  In  the  valuation  of  the  property  at- 
tached, "nte  court  denied  the  motion  to  quash. 
Upon  the  hearing  of  the  motion,  the  clerlt  was 
permitted  to  amend  the  writ  by  striking  out  the 
|100.  and  Inserting  |eo. 

Connsel  contends  under  the  first  aBslgnment 
of  error  that  the  court  exceeded  its  jurisdlc- 
tlMi  in  Issuing  the  writ,  and  therefore  the 
amendment  ought  not  to  have  been  allowed; 
that  the  writ  was  void,  for  want  of  jurisdiction 
to  Issue  the  same,  and  hence  the  motion  to 
qoash  should  hare  been  sustained.  In  support 
of  this  contention,  counsel  cites  a  large  number 
of  authoriti^  to  the  effect  that  the  judgment 
of  a  court  without  jurisdiction  or  In  excess  of 
its  Jurisdiction  is  a  void  judgment.  Our  con- 
dusion  is  that  the  clerk's  error  was  an  Irregu- 
larity only;  did  not  avoid  the  writ;  that,  un- 
der the  statute,  It  was  amendable,  and  the 
court  did  not  abuse  its  discretion  In  permitting 
It  to  be  amended.  Neither  the  aror  of  the 
clerk  nor  tbe  action  of  the  court  in  allowing  It 
to  be  corrected  affected  the  substantial  rights 
of  the  defendant.  If  there  had  resulted  an  ex- 
cessive levy,. the  court  would  have,  upon  mo- 
tion, discharged  such  excess  of  property.  The 
Code  requires  that  all  matters  which  are  not 
prejudicial  to  the  rights  of  the  party  shall  be 
disregarded.  These  remaiks  apply  to  the  sec- 
(md  assignment  of  error. 

Upon  the  hearing  of  the  motion  to  quash,  the 
defendant  offered  in  evidence  the  affidavit  of 
the  nndo^heriff,  to  the  effect  that  he  did  not 
participate  with  tbe  appraisers  in  determining 
tbe  valnatJon  of  the  property  attached,  and 
that  he  only  signed  the  return  of  the  ap- 
praisers for  the  purpose  of  Identiflcatlon.  To 
this  the  plaintiff  objected,  and  tbe  court  sus- 
tained the  objection.  If  this  was  error,  it  was 
limnatertal.  It  was  something  over  which  tbe 
plaintiff  bad  no  control.  It  did  not  affect  the 
substantial  rights  of  the  defendant.  If,  in 
the  exercise  of  their  judgment,  the  two  ap- 
praisers, without  the  concurrence  of  the  under- 
sheriff,  levied  upon  too  much  property,  the  ex- 
cess eonid  have  been  released  upon  motion. 
However,  It  appears  no  other  property  save  the 
quarter  section  of  land  was  levied  upon.  Tbla 
property  was  an  entire  tract,  and  could  not 
well  have  been  divided.  There  was  no  such 
abase  of  the  process  of  the  court  as  would  hjive 
justified  it  in  quashing  the  writ.  Gapeu  v. 
St^henson,  IS  Kan.  140.  This  covers  tbe  third 
assignment  of  errw,  as  wdl  as  the  first  and 
second. 

The  fourth  assignment  of  error  is  that  tbe 
court  abused  its  discretlou  In  permitting  the 


clerk  to  amend  the  writ.  The  Code  authorizes 
tbe  amendment  of  any  pleading,  process,  or 
proceeding.  An  attachment  is  a  process  of  the 
court.  The  error  of  the  clerk  was  clearly  an 
irregularity,  not  going  to  the  jurisdiction  of  the 
court,  and  did  not  result  In  any  prejudice  to 
the  rights  of  the  defendant,  so  that  it  was  Im- 
material whether  the  writ  was  amended  or  not. 
It  was  not  Butllcieut  cause  to  authorize  the 
court  to  quash  it  upon  the  defeutlant's  motion. 
Bank  v.  Franklin,  20  Kan.  204~:i70;  Smith  v. 
Payton.  13  Kan.  302;  Bogle  v.  Bloom,  3ti  Kan. 
512,  13  Pac.  793;  Hallway  Co.  v.  Rlerson,  38 
Kan.  359, 16  Pac.  443. 

Tbe  fifth  assignment  of  error  Is  that  tbe 
court  overruled  the  defendant's  demurrer  to 
the  petition.  The  plaintiff's  cause  of  actloa 
against  the  bank,  upon  which  be  sought  to 
charge  the  defendant  as  a  stockholder,  was  a 
certificate  of  deposit  issued  by  the  bank  to 
the  plaintiff's  testator,  and  "payable  to  the 
order  of  himself,  •  •  •  upon  the  return 
of  this  certificate  properly  indorsed."  'Wliii*! 
there  is  an  averment  of  demand  on  tbe  bank, 
and  a  refusal  of  payment,  before  suit  brought, 
there  Is  no  allegation  that  the  certificate  was 
properly  Indorsed;  nor  does  the  exhibit  attaclied 
to  the  petition,  purporting  to  be  a  copy  of  the 
certificate,  disclose  an  Indorsement.  The  con- 
tention of  tbe  plaintiff  in  error  is  that  the  fail- 
ure of  the  petition  to  allege  that  at  the  time 
the  certificate  was  presented  and  payment  de- 
manded by  the  plaintiff,  as  executor  of  Charles 
Thatcher,  It  was  properly  Indorsed,  falls  to 
state  a  cause  of  action  against  the  stockholder. 
It  may  be  admitted  that,  in  order  to  charge 
the  stockholder  upon  Iiis  subscription  to  the 
capital  stock  of  tbe  bank.  It  was  necessary 
that  the  petition  should  disclose  a  cause  of  ac- 
tion against  the  bank.  But  a  reasonable  in- 
terpretation of  this  contract  is  that  no  indorse- 
ment was  necessary  except  upon  a  transfer 
by  Charles  Thatcher.  It  was  only  necessary 
that  it  should  be  properly  Indorsed,  or  that  his 
order  In  writing  to  pay  the  money  should  ac- 
company the  certificate  when  demand  was 
made  by  some  other  person  than  Charles 
Thatcher  himself,— some  person  to  whmn  be 
had  assigned  or  sold  the  certificate,— that  tbe 
bank  might  know  upon  presentation  that  such 
bolder  had  a  right  to  demand  the  fund.  In  the 
case  of  a  demand  hy  an  executor,  whose  title 
was  by  (^ration  of  law,  no  sucli  Indors^iicnt 
was  necessary.  The  authority  to  receive  the 
money  upon  the  certificate  was  not  by  any  act 
of  Charles  Thatcher.  It  was  evidenced  by  the 
recorded  action  of  the  probate  court  in  grant- 
ing letters  testamentary  imder  the  will  of 
Charles  Thatcher  to  the  plaintiff.  Had  tbe 
bank  seen  fit  to  refuse  payment  because  the 
plaintiff  had  not  exhibited  to  them  his  au- 
thority, or  for  want  of  knowledge  of  his  au- 
thority to  make  the  demand,  It  would  have  l>cen 
incumbent  upon  him  to  exhibit  such  authority, 
existing,  as  it  did,  not  by  virtue  of  a  Judg- 
ment of  any  court  of  Kansas,  but  of  a  court 
of  another  state.  T\ie  reasonable  construction 
of  the  contract  did  not  require  that  the  cer- 
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tlflcate  should  be  Indorsed  either  hy  Charlea 
Thatcher  or  by  the  plaintiff,  as  his  executor, 
as  a  condition  precedent  to  the  payment. 

The  sixth,  seventh,  and  eighth  assignments 
are  based  upon  an  alleged  erroneous  admission 
of  evidence  upon  the  trial.  These  assignmeDta 
of  error  do  not  conform  to  the  rules  of  the 
court,  by  falling  to  set  out  the  evidence,  or 
even  by  reference  directing  the  court's  atten- 
Uon  to  that  part  of  the  record  where  it  may  be 
found;  and  we  shall  not  consider  them. 

The  ninth  assignment  of  error  Is  tliat  the 
court  gave  a  peremptory  instruction  to  the 
Jury  to  find  for  the  plaintiff.  The  [^IntifTs 
petition  stated  a  cause  of  action  against  the 
defendant,  under  sections  40,  44,  art  5,  c. 
23,  Qen.  St.  1889,  hi  relation  to  corporations. 
Upon  the  trial  the  plaintiff  crffered  evidence 
supporting  all  the  material  allegations  of  his 
case,  sufficient  to  malce  a  prima  facie  right  to 
recover.  The  def^dant  oflwed  in  evidence 
only  some  records  of  the  meetings  of  the  di- 
rectors and  stockholders,  which  tended  In  no 
manner  to  defeat  the  plalntifTs  right  to  recover. 
There  was  in  fact  nothing  left  for  the  court 
to  do  but  to  Instruct  the  jury  to  find  a  verdict 
for  the  plaintiff,  and,  had  It  refused  upon  the 
request  of  the  plaintiff  so  to  do.  It  would  have 
been  error.  Had  the  court  submitted  the  case 
to  the  Jury,  and  had  the  Jury  returned  a  ver- 
dict other  than  that  directed  by  the  court,  it 
would  have  been  the  duty  of  the  court  to  have 
set  It  aside,  and  granted  a  new  trial.  Upon  the 
facts  disclosed,  Justice  has  been  done,  and 
there  is  no  substantial  reason  for  disturbing 
the  Judgmoit  ol  the  court.  It  Is  therefore  af- 
flimed.  All  the  Judges  ooDcarrlnft 


(S  Kan.App.  363) 

WINGROVE  V.  WII^IAMS. 

(Court  of  Appeals  of  Kanaas.  Northern  Depart- 
ment. G.  D.    Not.  16,  18OT.) 
FiLixo  Pleadikos— Appeal— Prbscmptions—Db- 

MURRKH   TO   EviDENCB  —  DaHAOBS  TO 

Crops— rnBSPAAsiNO  Animals. 

1.  The  right  of  the  trial  court  to  snnt  leave 
to  file  pleadings  out  of  time  Is  found  in  section 
106,  Code  Civ.  Proc.  Thia  section  of  the  Code 
leaves  the  matter  of  allowiog  pleadings  to  be  filed 
out  of  time  wholly  in  the  dlBcretion  of  the  trial 
court;  and,  unless  the  conrt  has  abused  its  dis- 
cretion in  this  regard,  a  judgment  riiould  not  be 
reversed  for  this  cause  alone. 

2.  Error  will  not  be  presumed;  It  must  be 
shown,  liliere  is  no  error  apparent  in  the  rejec- 
tion of  the  husband's  testimony  offered  oo  behalf 
of  the  plaintiff,  bis  wife.  The  husband  la  an 
incompetent  witness  in  a  suit  wherein  his  wife 
is  plaintiff,  unless  the  plaintiff  shows,  or  offers 
to  sboWj  that  the  testimony  offered  concerned 
transactions  in  wliich  he  acted  aa  her  agent. 

3.  A  demurrer  to  the  evidence  was  properly 
BOstaincd  by  the  trial  court,  in  an  action  for 
damages  to  the  realty  and  growing  crops  upon 
uninclosed  lands,  where  the  evidence  fails  to 
show  that  the  herd  law  hod  been  put  in  opera- 
tion by  order  of  the  board  of  coun^  commis- 
sioners, in  pursuance  to  chapter  193,  Laws  1872, 
or  that  the  stock  were  driven  upon  the  land  by 
the  defendant,  and  where  the  eVidence  fails  to 
show  that  plaintiff  was  the  owner  of  or  in  pos- 
session of  said  premises. 

(Syllabus  by  the  Conrt) 


Error  from  district  conit,  Clay  comity;  B. 
B.  Spilman,  Judge. 

Action  by  OdlUe  Wlngrove  against  B.  K. 
Williams.  Judgment  for  defendant,  and  plain* 
tiff  brings  error.  AiUnned. 

Ohas.  Wlngrove,  for  plaintiff  In  error.  F. 
Ij.  WUUama,  for  defendant  In  error. 

McBLROT,  J.  This  was  an  action  brongbt 
by  plaintiff  In  error  to  recover  damages  to 
growing  crops,  timber,  and  real  estate,  caused 
bj  d^endant  in  error,  permitting  his  cattle  to 
run  at  large.  The  plaintiff  alleged  In  her  pe- 
tition that  she  was  the  owner  of  certain  real 
property,  describing  the  same;  that  the  lands 
were  unlncloaed,  26  acres  under  cultivation,  8 
acres  in  grass,  2  acres  of  timber;  in  May, 
1894,  the  defendant  wrongfully  drove  his  cat- 
tle and  other  cattle  In  defendant's  possession 
Into  and  uptm  such  lands;  that  the  stock  ate 
and  destroyed  the  crops,  grass,  and  did  break 
and  destroy  the  timber,  and  did  break  and  In- 
jure the  banks  of  the  river.  At  the  Nov«n- 
ber,  1894,  term  of  coturt,  the  defendant  was 
given  until  December  13th  to  answer,  and  the 
case  was  continued.  It  appears  that  the  an- 
swer was  not  filed  until  afterwards,  at  the 
March,  1896,  term  of  court  The  defendant  was 
allowed  to  file  an  answer  instanter,  and  filed 
a  general  denial.  At  the  trial,  when  the  plain- 
tiff had  rested,  the  d^endant  demurred  to  the 
evidence.  The  demnrrer  was  sustained,  the 
Jury  discharged,  and  Judgment  entered  against 
the  plaintiff  for  costs.  The  plaintiff  filed  a 
motion  for  a  new  trial,  which  was  overruled, 
and  she  presents  the  case  to  this  court  for  re- 
view, all^4ng  that  the  trial  court  erred: 

1.  That  there  was  an  abuse  of  discretion  on 
the  part  of  the  trial  conrt  granting  defendant 
leave  to  file  his  answ^  out  of  time,  and  on 
the  20th  day  of  March,  1895.  I^e  answer 
was  a  general  deniaL  It  contained  no  de- 
fense which  could  In  any  manner  surprise  the 
plaintiff.  This  was  an  action  In  which  the 
plaintiff  could  not  recover  without  proof.  Al- 
legations of  value  or  of  the  amount  of  dam- 
ages shall  not  be  consido^  as  true  by  a 
failure  to  controvert  them.  Code  Civ.  Proc.  I 
128,  The  plalnUff  says  in  her  brief  that  her 
witnesses  were  present  in  court  to  prove  ber 
case.  She  made  no  application  for  a  post- 
ponement or  continuance  of  the  trlaL  It  is 
apparent  from  the  record  that  she  was  not 
taken  by  surprise  either  In  the  matter  of  de- 
fense or  evidence.  The  right  of  the  trial  court 
to  grant  leave  to  file  pleadings  out  of  tbne 
Is  found  In  section  106  of  the  Code  <^  Civil 
Procedure,  which  reads:  "The  court,  or  any 
Judge  thereof  In  vacation,  may.  In  hie  discre- 
tion and  upon  such  terms  as  may  be  Jnst 
allow  an  answer  or  reply  to  be  made,  or  other 
act  to  be  done,  after  the  time  limited  by  this 
act  or  by  an  order  enlarge  such  time."  This 
section  of  the  Code  leaves  the  matter  of  al- 
lowing pleadings  to  be  filed  out  of  time  wholly 
In  the  discretion  of  the  trial  court  Did  the 
trial  court  abuse  Its  discretion  In  permitting 
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the  answer  to  be  filed?  The  record  1b  wholly 
silent  as  to  what  Bhowing  was  made  by  the 
defendant  It  does  not  appear  that  the  court 
nbnsed  Its  discretion  in  this  regard.  T^Ct  t. 
PIrey.  22  Kan.  761;  Davis  t.  Wilson,  U  Kaa 
75;  Brown  v.  Holmes,  19  Kan.  567. 

2.  That  there  was  error  In  rejecting  the  tes- 
timony of  Charles  WIngrove,  the  husband  of 
the  plaintiff.  His  testimony  was  offered  gen- 
erally, without  Bpecifylng  Ih  any  manner  that 
the  testimony  offered  concerned  transaetlona 
In  which  the  witness  had  acted  as  the  agent 
of  the  plaintiff.  The  husband  Is  an  Incompe- 
tent witness  for  the  wife,  except  concerning 
transactions  In  which  he  acted  as  the  agent 
of  the  wife.  Our  attention  is  directed  to  a 
iwwer  of  attornej'  in  the  record  made  by 
plaintiff,  which  sets  forth  that  "Charles  WIn- 
grove is  appointed  and  constituted  the  lawful 
attorney  In  fact  for  plaintiff;  with  authority 
to  bring  suit  In  ad  courts,  to  defend  her  in 
court,  to  sign  her  name  to  papers  pertaining 
to  or  connected  with  any  suit  for  or  against 
her.  and  to  appear  for  her."  This  power  of 
attorney  was  not  offered  in  evidence  on  the 
trial  of  the  case.  It  appears  to  have  be&a 
offered  In  a  preliminary  hearing,  before  the 
court,  when  the  right  of  Charles  WIngrove  to 
appear  as  an  attorney  in  the  case  was  chal- 
lenged. This  power  of  attorney  In  no  way 
tended  to  prove  that  the  witness  had  acted  as 
agent  for  the  plaintiff  in  transactions  about 
which  he  proposed  to  testify.  He  was  of- 
fered, so  far  as  the  record  shows,  as  a  wit- 
ness for  all  purposes.  Error  will  not  be  pre- 
sumed; It  must  be  shown.  There  Is  no  error 
apparent  In  the  rejection  of  this  testimony. 
The  husband  was  an  incompetent  witness, 
unless  the  plaintiff  should  show,  or  offer  to 
show,  that  the  testimony  offered  concmied 
tran5«ictIons  In  which  he  acted  as  her  agent 
Paulsen  v.  Hall,  39  Kan.  365,  18  Pac.  225; 
Code  Civ.  Proc.  8  323.  The  other  offers  of 
testimony  which  were  rejected  were  offers  of 
secondary  evidence,  to  prove  title  to  the  real 
estate  in  question.  No  foundation  was  laid 
for  secondary  evidence.  In  a  supplemental 
brief  the  plaintiff  seems  to  abandon  this  al- 
leged error,  and  rely  upon  the  fact  "that  title 
to  the  land  did  not  have  to  be  proven";  that 
"possession  was  the  only  thing  necessary  to 
be  shown." 

3.  It  Is  contended  that  the  court  erred  in 
sustaining  the  defendant's  demurrer  to  the 
evidence.  The  plaintiff  claimed  to  be  the  own- 
er of  the  land  ui>on  which  the  crops  and  tim- 
ber in  controversy  were  growing;  that  her 
damage  amounted  to  ¥225;  and  that  the  dam- 
age was  done  by  trespassing  cattle,  owned  or 
in  the  possession  of  the  defendant  In  or- 
der for  the  plaintiff  to  recover,  she  must  prove 
(1)  that  she  was  the  owner  of  the  land  in  con- 
troversy to  the  extent  of  showing  a  right 
paramount  to  any  right  of  the  defendant;  (2) 
that  her  crops  and  land  were  damaged  by 
trespassing  cattle;  (3)  that  the  cattle  were 
owned  by  or  were  under  the  control  of  the 
defendant   As  to  the  first  proposition,  the 


record  shows  a  lack  of  proof  of  title,  legal  or 
equitable.  The  evidence  does  not  prove  pos- 
session, nor  the  right  of  possesion.  The 
proof  of  possession  by  the  plaintiff  would  be 
proof  of  title  as  against  a  wrongdoer.  It  may 
he  said  to  be  prima  facie  evidence  of  title, 
and,  In  the  absence  of  other  testimony,  would 
be  sufficient  to  sustain  a  judgment  in  favor  of 
plaintiff.  Not  one  word  of  evidence  is  con- 
tained in  their  record  which  proves  or  tends 
to  prove  that  plaintiff  was  In  possession  of  the 
real  estate  in  question.  The  evidence  does 
not  prove,  nor  is  there  any  evidence  which 
tends  to  ^irove,  that  the  plaintiff  had  title  to 
the  land  In  controversy,  possession  of  it,  or 
that  she  had  the  right  of  possession,  at  any 
time  previous  to  the  commencement  of  this 
action  in  the  trial  court  As  to  the  seccmd 
proposition,  the  petition  of  the  plaintiff  states 
and  the  evidence  shows  that  the  land  upon 
which  the  damages  were  done  and  suffered 
was  uninclosed.  The  land  not  being  Inclosed 
by  a  lawful  faice,  before  she  could  recover 
for  damages  dons  by  cattle,  she  would  be  re- 
quired to  prove  that  the  cattle  were  trespass- 
ing; that  is,  that  they  were  unlawfully  upon 
the  land.  This  she  could  do  by  proving  that 
the  herd  law  had  been  put  in  operation  In  Clay 
county  by  order  of  the  board  of  county  com- 
missioners. In  pursuance  to  chapter  193,  Laws 
1872.  No  effort  was  made  to  prove  that  the 
herd  law  was  In  operation  In  said  county.  It 
is  argued  by  the  plaintiff  that  where  cattle 
are  driven  on  the  land  In  possession  of  an- 
other, and  damage  la  thereby  occasioned,  the 
wrongdoer  cannot  set  up  the  want  of  a  law- 
ful fence  as  a  justification  of  his  conduct 
This  proposition  seems  to  be  correct  in  prin- 
ciple and  law.  In  the  case  under  considera- 
tion the  petition  says  that  "the  defendant 
wrongfully  drove  his  cattle,  and  other  cattle 
In  his  possession,  into  and  upon  such  lands. 
But  there  Is  no  proof  of  this  allegation  in  the 
record.  The  evidence  simply  shows  the  cat- 
tle to  have  been  permitted  to  run  at  large  un- 
attended. The  failure  of  the  plaintiff  to 
prove  that  the  cattle  were  unlawfully  upon 
the  land  justified  the  court  In  sustaining  the 
demurrer  to  the  evidence.  From  what  we 
have  said.  It  follows  that  the  court  properly 
overruled  the  motion  for  a  new  trial.  The 
judgment  is  affirmed.  AH  the  Judges  concur- 
ring. 

(C  Kao-App.  3H) 
STATE  T,  KNOBT. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment O.  D.    Nov.  15,  1897.) 

Intoxicating  Liquors— Illegal  Salks- 
Ihdictmbxt— St'rricisNCT. 

1.  An  information  charging  "that  on  or  about 
the  fourth  day  of  November.  A.  D.  189G,  in  the 
county  of  Lincoln,  aud  state  of  Kansas,  one 
Luther  Knoby  did  then  and  there  unlawfully 
sell,  barter,  and  give  away  spirituous,  malt, 
vinous,  and  fermented  iDtoxicatiiig  liquors  with- 
out takioK  out  aud  having  a  permit  merefor  as 
provided  by  law,  and  then  and  there  not  beios 
lawfully  and  in  good  faith  engaged  in  the  bnao- 
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nesa  of  a  druggiBt,"  b  not  direct  and  certain  aa 
to  the  offense  cbarged.  It  leaves  the  defendant 
uncertain  aa  to  irliich  of  the  two  offenaes  he  will 
be  required  to  meetr-"withoat  taking  oat  a 
permit  therefor,"  or  whedier  he  Is  to  meet  the 
ehar^  that  the  sale  was  made  by  him  having 
a  permit,  and  "not  then  and  there  being  lawful- 
ly and  In  good  faith  engaged  in  the  bnsineas  of 
a  dmggiflt. 

2.  An  information  charging  "that  on  or  about 
the  25th  of  November,  A.  JD.  1896,  in  the  coanty 
of  Lincoln,  and  itate  of  Kansas,  one  Luther 
Knoby  did  t^en  and  there  unlawfaUy  own  and 
keep  a  place  where  iotoxicatiag  liquors  were 
m1^  bartered,  and  given  awajr  in  violation  of 
law,  and  did  then  and  there  permit  persons  to 
resort  for  the  porpoae  of  drinking  intoxicating 
liquora  aa  a  beverage,  and  Intoxicating  liquors, 
then  and  there  being  kept  for  sale,  barter,  and 
delirery  in  violation  of  law,  suA  place  being  in 
a  building  located  on  lot  12,  block  28,  in  the  town 
of  Sylvan  Grove.  In  Uncom  oonnty,  Kansas,  to 
the  common  nolsance  of  the  people  of  said  coun- 
ty and  state,  contrary  to  the  statute  in  such  cases 
made  and  provided,"  sufficiently  describes  the 
location  to  raatain  a  judgment  <rf  conviction 
theieonder. 

(Syllabni  by  tiw  Court) 

Appeal  from  district  conr^  Uncoln  connly; 
R.  F.  TbomTjson,  Judge. 

Luther  H.  Kooby  was  convicted  of  a  Tiola- 
tion  of  the  prohibition  law,  and  appeals.  Af- 
firmed lo  part,  and  reversed  In  jiart. 

Geo.  D.  Abel,  fOr  appelUnt  F.  H.  Donham, 
B.  A.  McFariand,  and  U  a  Boyle,  fior  ap- 
pellee, 

HcBLROT,  J.  The  defendant  was  prose- 
cuted npon  Inf(Hinatlon  for  a  violation  of  the 
Iwoblbltoi7  law.  The  Jury  found  hhn  gviltj 
as  (dialled  In  the  tbird,  fourth,  and  flftb 
counts  of  tbe  information,  from  wblch  lie  ap- 
peals. 

The  counts  on  which  the  defendant  was 
convicted  are  as  follows:  Third  count: 
"That  on  or  about  the  4th  day  of  November, 
A.  D.  1886^  In  tbe  county  of  Lincoln,  and 
state  of  Kansas,  one  Lutiier  Knol^  did  ibm 
and  there  unlawfully  sell,  barter,  and  g^ve 
away  spirituous,  malt,  vinous,  and  ferment- 
ed Intoxicating  Uquots  without  taking  out 
and  having  a  p^mtt  therefor  as  provided 
law,  and  then  and  there  not  being  lawfully 
and  in  good  faith  engaged  in  the  business 
a  druggist"  Fourth  count:  "That  on  or 
about  the  iBt  day  of  November,  A.  D.  1890, 
in  the  county  of  Lincoln,  and  state  of  Kan- 
sas, one  Luther  Knoby  did  then  and  there 
unlawfully  sell,  barter,  and  give  away 
BplrituouB,  nult,  vinous,  and  fermented  in- 
tcolcatlng  liquors  without  taking  out  and 
having  a  permit  therefor  aa  provided  by  law, 
and  then  and  there  not  being  lawfully  and  In 
gbod  faith  engaged  in  tbe  business  of  a  drug- 
gist" Fifth  count:  "That  on  or  about  the 
26th  day  of  November,  A.  D.  1886,  In  the 
county  of  Lincoln,  and  state  of  Kansas,  one 
Luther  Knoby  did  then  and  there  untawfally 
own  and  keep  a  place  where  Intoxicating 
Uquors  were  sold,  bartered,  and  s^ven  away 
In  violation  of  law,  and  did  then  and  there 
permit  persons  to  resort  for  tbe  parpose  of 
drlnJEing  intoxicating  Uquors  as  a  beverage^ 


and  intmlcatlng  Ilquws  then  and  there  being 
kept  for  sale,  barter,  and  delivery  In  violation 
of  taw,  such  place  being  in  a  building  located 
on  lot  12,  Uodc  28,  In  the  to^  of  Sylvan 
Grove,  In  Lincoln  county,  Kansas,  to  the  com- 
mon nuisance  of  the  people  of  ssld  county 
and  state,  contrary  to  tbe  statute  In  such 
cases  made  and  provided."  The  sufficiency 
of  the  Information  vras  challenged  hy  motion 
to  quash  motion  to  require  the  plaintiff  to 
file  a  bill  of  particulars  setting  forth  the  fkcts 
constituting  the  alleged  violation  of  law  at- 
tempted to  be  charged. 

The  third  and  fburth  oounta  of  the  inf  ormar 
ti«i  were  filed  oad^  the  provision  of  sectltm 
386  of  the  crimes  act,  which  reads:  "Any 
person  without  taking  out  and  having  a  pw> 
mlt  to  sell  Intoxicating  Uquors,  aa  provided 
in  this  act,  w  any  person  not  lawfully  and  In 
good  faith  engaged  in  the  bu^ness  of  a  dmg- 
glat,  who  shall  directly  or  indirect^  sell  or 
barter  any  spirituous,  malt,  vinous,  ferment- 
ed, or  otiier  intislcatlng  Uquors,  shall  be 
deemed  guilty  of  a  misdemeanor.  *  *  *" 
Section  886  creates  two  o^Mrate  and  distinct 
crimes  In  relation  to  the  sales  of  Intcndcating 
Uquor.  One  is:  "Any  person  without  tak- 
ing out  and  having  a  permit  to  seU  IntoxlcalH 
ing  Uquors  aa  provided  In  this  act  *  *  * 
who  shaU  directly  or  Indirectly  sell  or  barter 
any  spirituous,  malt,  vinous,  fermented,  or 
other  Intoxicating  liquors  shall  be  deemed 
guUty  of  a  misdemeanor.**  Tbe  other:  "Any 
person  not  lawfully  and  In  good  faltb  oi- 
gaged  In  the  buainesa  of  a  druggist  who  shall 
directly  or  Indirectly  seU  or  barter  any  spirit- 
uous, malt  vinous,  fermented  or  other  In- 
toxicating liquors,  shaU  be  deemed  guilty  of 
a  misdemeanor."  These  counts  ol  the  Infor- 
mation are  based  upon  both  of  tihese  pay 
visions.  Under  the  first  clause  of  the  para- 
graph a  person  is  guilty  who,  without  having 
a  p«rmlt  to  sell  intoxicating  Uquors,  sells  the 
same;  under  the  second  clause,  a  person  hav- 
ing ot>talned  a  permit  as  a  drv^glst,  but  who 
at  the  time  of  s^ng  the  Intoxicating  Uquors 
Is  not  lawfuUy  and  In  good  faltb  engaged  In 
the  business  of  a  druggist,  violates  the  stat- 
utes. Under  the  first  clause,  eWdence  should 
be  produced  to  show  that  the  person  charged 
has  not  taken  out  a  permit  to  sell  Intoxiea^ 
ing  liquors;  and,  under  the  last  clause,  evi- 
dence should  be  produced  showing  that  al- 
though the  person  charged  has  a  pwmlt,  he 
la  not  lawfully  and  In  good  faith  engaged  in 
the  business  of  a  druggist  It  wlU  be  ob- 
serv«!d  as  to  the  third  and  fourth  counts  that 
the  defendant  is  charged:  "Did  then  and 
there  unlawfully  sell,  barter,  and  give  away 
spirituous,  malt  vinous,  and  fermented  In- 
toxicating Uquors  without  taking  out  and 
having  a  permit  therefor  aa  provided  1^  law, 
and  not  then  and  there  being  lawfully  and  in 
good  faith  engaged  in  tbe  business  of  a  drug- 
gist" In  what  particular  tiie  sale  was  un- 
lawful Is  not  pointed  out  by  the  Information, 
Each  of  these  counts  are  Indefinite  and  un- 
certain for  the  reason  that  each  charge  two 
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separate  and  distinct  violations  of  law.  Sec- 
tion 104,  Code  Cr.  Proc,  reads:  'The  Indict- 
ment, or  Information,  must  be  direct  and  cer- 
tain as  it  regards  the  party  and  the  ofFense 
charged."  This  Information  Is  not  direct  and 
certain  as  to  the  offense  charged.  It  leaves 
the  defendant  uncertain  as  to  which  of  the 
two  offenses  he  will  be  required  to  meet  He 
does  not  know  whether  the  state  proposes  to 
show  that  such  sale  was  made  "without  taking 
out  and  having  a  permit  therefor,"  or  wheth- 
er he  ia  to  meet  the  charge  that  the  sale  was 
made  by  him  having  a  permit,  and  "not  then 
and  there  being  lawfully  and  in  good  faith 
engaged  In  the  business  of  a  druggist"  The 
charges  In  these  counts  contradict  each  other. 

Complaint  Is  made  that  the  court  erred  in 
overruling  the  defendant's  plea  In  abatement, 
for  the  reason  that  the  defendant's  name 
was  Incorrectly  spelled  Luther  "Knobby." 
In  the  plea  in  abatement  he  states  that  he 
ts  known  by  the  name  of  Luther  "Knoby," 
and  that  such  is  his  tme  name.  The  court 
overruled  the  plea  In  abatement  and  or- 
dered that  all  further  proceedings  In  this 
case  should  be  had  against  the  defendant  in 
his  true  name,  Luther  "Knoby."  Code  Cr. 
Proc.  i  224.  The  court  properly  overruled 
the  plea  In  abatement. 

Complaint  is  made  that  the  court  failed  to 
define  "reasonable  doubt."  The  court  might 
very  ivoperly  have  defined  reasonable  doubt 
npon  request  of  the  defendant.  We  see  no 
error  in  the  court  falling  to  define  this  term, 
inaamuch  as  the  defendant  did  not  request 
snch  Instruction.  There  are  few  errors 
which  are  available  in  this  court  unless  an 
exception  Is  saved  in  the  trial  court  As  a 
rule,  a  party  must  ask  the  court  for  such 
Instructions  as  he  desires  to  have  submitted 
to  the  jury  before  he  can  be  heard  to  com- 
plain. 

The  fifth  count  of  the  information  is  drawn 
under  the  provisions  of  section  392.  This 
count  of  the  information  is  sufficient  to  sus- 
tain the  conviction.  The  building  and  loca- 
tion of  the  business  Is  sufficiently  described. 
The  conviction  and  sentence  should  be  sus- 
tained as  to  this  count  The  judgment  will 
be  affirmed  as  to  the  conviction  under  the 
fifth  count  of  the  Information,  and  the  judg- 
ment of  conviction  under  the  third  and 
fourth  counts  of  the  Information  will  be  re- 
vmed,  and  the  case  remanded  for  a  new 
trial  thereon.  Alt  the  Judges  concurring. 


(fl  KaD.App.  330) 

BOARD  OF  COM'RS  OF  CLOUD  COUNTY 
T.  CITIZENS*  NAT.  BANK  OF 
CONCORDIA  et  al. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, 0.  D.    Not.  IB,  1897.) 

Appbai^Cask-Ma  DB — Amendment. 
A  case-made  for  the  court  of  appeals  can- 
not be  ameiidetl  or  supplemented  in  this  court  by 
inserting  anything  therein  or  attaching  anything 
thereto  which  did  not  belong  to  the  case-made, 
sod  constUnte  a  part  thereof,  -wbea  it  was  orig- 


inally settled  and  sic:ned  by  the  judge,  and  at- 
tested by  the  clerk,  of  the  court  below. 
(Syllabus  by  the  Court.) 

Error  from  district  coiurl;  Cloud  conniy; 
F.  W.  Sturges,  Judge. 

Action  between  the  board  of  commissioners 
of  Cloud  county,  Kan.,  and  the  Citizen^ 
National  Bank  of  Concordia,  and  others. 
From  the  judgment  the  commissioners  bring 
error,  to  correct  case-made.  Ovoruled. 

Theo.  Lalng  and  W.  W.  Caldwell,  for  plain- 
tiffs in  error.  L.  J.  Crans  and  A.  L.  Wll- 
moth,  for  defendants  In  error, 

WELLS,  3.  This  case  Is  before  the  court 
upon  a  motion  to  correct  the  case-made. 
It  appears  that  when  the  case-made  was 
prepared  the  Instructions  of  the  court,  as 
given  to  the  jury,  had  been  mislaid,  and 
could  not  be  found,  and  a  statement  to  that 
effect  was  Inserted  In  the  record.  We  are 
now  presented  with  a  certificate  of  the  judge 
that  the  InstmctionB  have  been  found,  and 
a  copy  thereof  has  been  attached  to  said 
certificate;  and  we  are  ufeed  to  amend 
the  case-made  by  striking  out  that  part 
thereof  In  relation  to  their  being  lost,  and 
inserting  the  Instructions  as  certified  to  have 
been  given.  This  raises  the  question  as  to 
the  right  of  an  appellate  court  to  amend  a 
case-made.  In  Parker  v.  Machine  Co.,  24 
Kan.  31,  It  was  held  that  a  motion  for  a 
new  trial  could  not  be  supplied  by  stipula- 
tion of  eouus^.  In  OUes  v.  Austin,  64  Kan. 
616,  28  Pae.  811.  it  was  held  that  where 
a  motion  for  a  new  trial  In  another  case 
had  berai  accidentally  Inserted  In  the  case- 
made  in  place  of  the  on«  actually  filed 
therein,  It  was  fatal  to  a  consideration  there- 
of. In  Suavely  v.  Buggy  Co..  36  Kan.  106, 
12  Pac.  522,  It  was  held  that  "a  case-made 
for  the  supreme  court  cannot  be  amended 
or  supplemented  In  the  supreme  court  1^ 
inserting  anything  therein  or  attaching  any- 
thing thereto  which  did  not  belong  to  the 
case-made,  and  constitute  a  part  thereof, 
when  It  was  originally  settled  by  the  judge, 
and  attested  by  the  clerk  of  the  court  be- 
low." This  last  case  seems  to  be  decisive 
of  the  question  at  issue  herein,  but  it 
seems  to  be  thought  by  the  plaintiff  in  error 
that  the  declskns  of  our  supreme  court  upon 
this  question  have  not  been  uniform  or  con- 
sistent; but  this  appears  only  upon  a  super- 
flclai  view,  and  not  upon  a  careful  considera- 
tion of  all  of  the  decisions.  In  Railroad 
Co.  V.  Whitbeck  (Kan.  Sup.)  48  Pac.  18,  the 
supreme  court  held  that  the  seal  of  the 
trial  court  could  be  attached  to  the  case- 
made  even  after  one  year.  In  Russell  v. 
Anthony,  21  Kan.  450,  It  held  that  service 
of  the  case  could  be  shown  by  outside  evi- 
dence. In  Wilson  v.  Janes,  29  Kan.  233,  It 
was  held  that  evidence  could  be  beard  to 
show  the  matters  pertaining  to  the  settling 
and  signing  of  the  case.  In  Heaton  v. 
Bank  (Kan.  App.)  47  Pac.  576,  this  court 
held  that*  'Vhen  the  record  does  not  afflrma- 
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tlvely  show  the  amount  or  value  of  the  sub- 
ject-matter In  controversy,  evidence  aliunde 
the  record  Is  admissible  to  establish  that 
fact."  In  Jones  v.  Kellogg,  51  Kan.  203, 
33  Pac.  997,  It  was  held  that  "the  ruling 
of  the  lower  court,  or  of  the  judge  thereof, 
complained  of  and  assigned  for  error,  must 
be  shown  by,  and  embodied  In,  the  case- 
made  Itself,  and  they  cannot  be  shown  by 
any  other  or  extrinsic  evidence;  but  other 
matters  or  things  to  make  the  case  re- 
viewable may  generally  be  shown  by  ex- 
trinsic evidence."  Although  in  the  last 
above  cited  case  the  question  was  as  to  the 
service  of  the  case  within  the  time  fixed 
by  the  court,  and  thus  clearly  within  the 
authority  of  Wilson  v.  .Tancs,  supra,  yet 
Judge  Horton.  In  deciding  It,  on  page  272, 
51  Kan.,  and  page  91)8,  33  Pac,  says; 
"While  It  has  always  been  hold  by  this 
court,  where  the  case  has  been  brought  to 
this  court  upon  a  case-made,  and  not  upon 
a  transcript,  that  the  rulings  of  the  lower 
court,  or  of  the  judge  thereof,  complained 
of  and  assigned  for  error,  must  be  shown 
by,  and  embodied  in,  the  case  Itself,  and  that 
they  cannot  be  shown  by  any  other,  or  by 
extrinsic,  evidence,— not  even  by  the  certif- 
icate of  the  Judge  himself,— yet  we  have 
about  as  uniformly  held  that  all  other  mat- 
ters or  things  to  make  the  case  reviewable 
may  be  shown  by  extrinsic  evidence,  or  In 
other  words,  by  evidence  outside  of  the 
case-made.  The  decisions,  however,  of  this 
court  upon  this  subject  have  seldom  been 
reported;  for  usually,  in  overruling  a  mo- 
tion to  dismiss  a  petition  in  error  upon  the 
ground  that  the  case  upon  which  It  was 
founded  had  not  been  made  and  served  with- 
in the  proper  time,  or  was  otherwise  Ir- 
regular, the  court  has  overruled  the  motion 
without  delivering  any  written  opinion  upon 
the  question.'*  From  a  careful  considera- 
tion of  these  cases,  it  will  be  seen  that  the 
decisions  are  harmonious  nnd  cuusistent  in 
holding  that  the  case-made  as  signed  by 
the  judge,  cannot  be  amended,  but,  as  to 
matters  and  things  other  than  the  rulings 
of  the  lower  court,  or  judge  thereof,  neces- 
sary to  make  the  case  reviewable,  they 
may  be  generally  shown  by  evidence  aliunde 
the  record.  The  motion  will  be  overruled. 
All  the  Judges  concurring. 


(8  KaiLApp.  295) 

CASXER  V.  GAIILMAN. 

(Court  of  Appt'iils  oC  KiinsnB,  Xorthcni  Di'part- 
ment,  C.  v.    Nov.  lo,  1897.) 

Tax  Sales— HimcF— Reoemptios  SorirE. 

1.  Undor  pnrngmph  fii>r,.-i,  Con.  St.  IHSO.  a 
notice  of  the  s.ile  of  laiuls  for  thi?  iioiiimyiiiiMit  of 
tiixps  w-hirh  docs  not  statu  tlint  the  sale  will  tie 
niDcto  liy  tlio  county  trensnrer  is  dcfci-iive,  aud  a 
snle  l)ns(>d  upon  such  notice  is  voidalile. 

2.  There  is  no  auiliority  for  iiiclinHng  la  the 
rcileniijtion  notice  iiiulcr  tax  sale  tlu'  amount 
iwid  by  the  county  for  advertising  the  pro  ierty 
fur  sale,  nor  the  amount  yaid  by  tlic  iJiirchnscr 


for  a  tax  certificate.    The  notice  should  state 
"the  amount  of  taxes  charged,  with  interest." 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Saline  county;  R. 
F.  Thompson,  Judge. 

Action  by  Joseph  Gahlman  against  Xtchnlaa 
(.'atiner.  Judgment  for  plaintiff.  Defeudani: 
brings  error.  Affirmed. 

Fred.  W.  Casncr,  for  plaintiff  lu  error. 
Burcb  &  Burch,  for  defendant  In  error. 

McELROy,  J.  This  was  an  action  commen- 
ced iu  the  district  court  of  Saline  county  by 
Joseph  Ualihuau,  defendant  In  error,  as  plain- 
tiff, against  plaintiff  in  error,  as  defendiint, 
for  the  recovery  of  the  N.  E.  14  of  section  17, 
township  10,  range  1  W.  The  plaintiff  below, 
in  his  iJctition,  alleges  ownerslilp  and  right  to 
tiie  po.sse!ssion  of  the  lands  described.  The 
defemlant  answered  by  general  denial,  and, 
Curtlier,  by  way  of  cross  petition,  and  alleged 
ownerrilili)  and  actual  i»ossessIon  under  lax 
deed.  The  plaintiff  replied,  ailmlttlng  pos^^s- 
sion  In  the  defendant,  the  execution,  delivery, 
and  existence  of  the  tax  deed,  and  alleges  that 
errors  sutlicient  to  Invalidate  the  tax  dewl 
existed  tliereln  In  the  proceedings  anterior 
to  tlie  issuance  of  the  tax  deed.  A  trial  was 
had  before  the  court,  without  a  jury,  upon  the 
pleadings  and  an  agreed  statement  of  facts. 
The  tindinga  and  Judgment  of  the  court  were 
for  the  plaintiff  (defendant  iu  error),  and 
against  tbe  defendant  (plaintiff  in  error). 
Motion  for  a  new  trial  was  filed  and  over- 
ruled, and  the  case  presented  to  this  court 
for  review. 

It  is  conceded  by  the  parties  to  this  action 
tiint  the  defendant  In  error  hcdds  the  legal 
title,  and  Is  entitled  to  the  possesijion,  ot  tlie 
real  estate  in  controvei-sy,  unle.ss  such  title 
was  devested  by  the  tax  pruci^wllngs  culminat- 
ing In  tiie  tax  deed  under  which  philntlff  In 
error  claims.  Two  questions  are  presented 
and  argued  to  tills  court: 

1.  Was  the  notk«  given  of  the  tax  sale  a 
.sutlicient  uolice  under  the  statutes?  The  no- 
tice as  published  reads:  "Notice  Is  hereby 
given  tiiat  the  followin,;'  described  hinds  and 
town  lots,  or  so  much  tiicreuf  of  each  tract 
as  may  be  nece.s.sary  f'>r  that  purpose,  will  on 
Monday,  October  27,  l^:'.)(l,  and  during  the 
next  succeeiling  days  thereafter,  be  sold  at 
public  auction  at  my  olHre,  In  tlie  court  house 
in  Snilne  county,  Kansas,  for  the  taxes  and 
rliargfs  due  tlieriMU  for  the  year  A.  D.  1SS:>." 
llefore  any  real  estate  can  l»e  sold  at  tax  snle 
on  account  of  noupiiymout  of  taxes  thereon, 
notice  of  puch  sale  is  required  to  lie  given,  In 
accordance  with  paraKnipb  GU.'w,  tJeu.  St. 
IS.'-il),  wliich  Is  as  follows:  "The  county  treas- 
urer Kliall,  between  the  first  and  tenth  of 
July  In  each  year.  m;iku  out  a  list  of  nil 
lauds  and  town  lots  subject  to  sale,  describ- 
ing such  lands  and  town  lots  as  the  same  are 
dcKcribtd  on  the  tax  roll,  with  an  aceompanj-- 
Ing  notice  slating  tliat  so  much  of  each  tract 
of  laud  or  town  lots  described  In  said  list  as 
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may  be  necessary  for  that  pnrpoiie  will,  on 
the  first  Tuesday  of  September  next  there- 
after, and  the  next  succeeding  days  be  sold 
by  blm  at  public  auction,  at  bis  office  for 
taxes  and  charges  thereon."  By  this  statute, 
the  legislature  has  determined  and  expressed 
what  shall  be  the  essential  and  necessary  ele- 
ments of  this  notice:  (1)  Description  of  land 
or  lots  to  be  sold;  (2)  certainty  as  to  the  day 
of  sale;  (3)  that  the  sale  shall  be  an  official 
sale  by  the  county  treasurer;  (4)  that  the  sale 
shall  be  at  public  auction;  (5)  certainty  aa  to 
the  place  of  sale.  The  notice  does  not  state 
that  the  sale  will  be  conducted  by  the  county 
treasurer.  This  sale,  to  be  a  le^  one,  must 
be  an  official  sale.  The  treasnrer  Is  an  agent 
of  the  state  O^s  sale  might  be  conducted 
by  any  county  officer  or  any  anctloneer,  only 
tbat  the  legislature  has  seen  fit  to  require 
each  sale  to  be  made  by  the  treasurer;  not 
only  that  the  sale  be  made  1^  the  treasnrer, 
bat  the  legislature  has  seen  fit  to  require  that 
the  notice  of  the  sate  shall  set  forth  that  the 
sale  will  be  made  by  the  county  treasurer. 
This  requirement  of  the  notice  la  as  peremp- 
tory as  any  other  requirement  of  the  notice. 
It  Is  within  the  power  of  the  legislature  to 
determine  what  the  notice  shall  contain,  and, 
when  determined,  such  determination  is  cou- 
elaslTe.  The  notice  la  defective  and  insuf- 
fldent,  and  the  sale  baaed  npm  the  same  la  a 
voidable  sale. 

2.  Was  the  final  redemption  notice  a  valid 
notice?  Paragraph  6986,  Gen.  St  reads: 
"The  county  treasurer  at  least  four  months 
before  the  expiration  of  the  time  limited  for 
redeonlng  lands  as  aforesaid,  shall  cause  to 
be  published  In  some  paper  published  in  or  of 
general  clrculatiMi  In  his  coimty,  once  a  week, 
for  four  consecutive  weeks  (the  publication 
herein  provided  to  be  completed  at  least  four 
months  before  the  day  of  sale)  a  list  of  all 
noredeemed  lands  and  town  lots,  descrlbli^ 
each  tract  or  lot  as  the  same  was  described 
OD  the  tax  roll,  stating  the  name  of  the  person 
to  whom  assessed,  if  any,  and  the  amount  of 
taxes  charged,  and  Interest,  calculated  to  the 
last  day  of  redemption,  due  on  each  parcel." 
In  this  case,  the  tax  roll,  as  set  forth  in  the 
record,  shows  the  amount  of  taxes  charged 
against  the  real  estate  In  question  to  have 
been  $22.22  and  Interest  upon  this  amount  at 
the  rate  ot  24  per  cent,  from  the  date  of  sale 
to  the  last  day  of  redemption  amounts  to  f  15.- 
98,  making  a  total  of  ¥38.20,  taxes  for  the 
year  1889  and  Interest  The  taxes  of  1890, 
paid  by  the  purchaser,  were  $lo.5S,  and  the 
Interest  upon  that  sum  to  the  last  day  of  re- 
demption was  fl0.40,  making  a  total  of  $2S.- 
98;  the  total  sum  for  the  two  years,  ¥64.18. 
This  is  the  correct  amount  which  should  have 
appeared  In  the  redemption  notice.  The  re- 
demption notice  stated  the  amount  of  taxes 
charged,  with  interest  calculated  to  the  last 
day  of  redemption,  to  be  ¥64.80,  an  over- 
charge of  62  cents.  There  is  no  authority  for 
Ittduding  in  the  redemption  notice  the  amount 
paid  by  the  county  for  advertising  the  proper- 


ty for  sale,  nor  the  amount  paid  by  the  pur- 
chaser for  the  tax  certificate,  nor  any  other 
cost  or  charge,  nor  Interest  upon  charge  sub- 
sequent to  the  sale.  The  notice  required 
should  state  "description  of  the  land  as  de- 
scribed on  the  tax  roll,"  the  "name  of  the 
person  to  whom  assessed,"  the  "amount  of 
taxes  charged  and  Interest  to  the  last  day  of 
redemption."  The  requirements  of  the  stat- 
ute in  this  respect  are  mandatory,  and  not  di- 
rectory merely;  and  such  error  invalidates  the 
notice,  and  renders  voidable  the  deed.  We 
conclude,  therefore,  that  both  the  notice  of 
tax  sale  and  the  final  redemption  notice  are 
defective  and  Insufficient  to  sustain  the  tax 
deed.  The  findings  and  judgment  of  the  trial 
court  are  In  accordance  with  the  evidence. 
The  Judgmoit  of  the  trial  court  will  be  af- 
firmed.   All  the  Judges  concurrhig. 


(«  kmlApp.  ai7) 

TORK-MTOHIB  EXCH.  &  IXV.  CO.  et  al  t. 
MITCHELL  et  aL 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    Kov.  16,  1897.) 

LlMITATIOKS— RUNNIITO  OF  8TAT0TB— NOTS  DtTB  At 

OpTiox  OF  HoLDBR— NoTioa  OP  Tax  Bali. 

1.  By  tlie  terms  of  a  mortgage  securing  the 
pHymeiit  of  a  note  due  in  five  yenrs,  the  holder 
has  an  option  to  declare  tlie  note  due  in  advance 
of  maturity,  by  its  terms,  upon  the  occurrence 
of  defaults  of  the  maker.  There  is  in  such  case 
a  further  extension  of  time  in  the  parties*  con- 
templation, and  the  statute  of  limitation  does 
not  Degin  to  ran  against  the  cause  of  action  on 
the  note  until  the  holder  exercises  such  option, 
by  declariug  the  note  due  or  some  act  equivalent 
thereto, 

2.  Upon  the  qaestion  of  the  validity  of  the  no- 
tice of  ta.x  sale,  the  decision  in  Casner  t.  Gahl- 
man,  51  Pac.  56,  is  followed. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Saline  county;  R. 
P.  Thompson,  Judge. 

Action  by  William  W.  Mitchell  and  others 
against  the  York-KItchle  Exchange  &  Invest- 
ment Company  and  others.  Judgment  for 
plalntiSs,  and  defendants  brine  error.  Af- 
firmed. 

David  Ritchie,  for  plaintlfFs  In  eanot.  Burcb 
&  Burcb,  for  defendants  in  error. 

MAHAN,  P.  J.  There  are  two  questions 
presented  In  this  case.  The  first  is:  Was 
the  plalntlfTs'  action  uiwn  the  note  and  mort- 
gage barred  by  the  statute  of  limitations? 
This  contention  is  based  upon  a  condition  in 
the  mortgage  which  Is  in  substance  that 
whether  the  holder  elect  to  pay  the  taxes  and 
Insurance  premiums  upon  the  mortgagor's 
default  or  not,  it  was  distinctly  understood 
tbat  the  legal  holder  might  cause  the  mort- 
gage to  be  foreclosed,  and  should  be  entitled 
to  the  immediate  possession  of  the  premises, 
and  the  rents  and  profits  thereof.  This  Is  but 
one  condition.  It  does  not  provide  In  terms 
that  the  debt  secured  by  the  mortgage  shall 
become  due.  No  action  can  be  maintained 
upon  the  mortgage  separate  from  the  note. 
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The  foundation  of  the  action  Is  the  bond.  The 
mortgage  Is  a  mere  Incident,  although  they 
are  construed  Jointly.  Taking  the  entire 
mortgage  la  all  Its  provlalona,  we  are  of  the 
opinion  that  It  was  not  the  Intention  of  the 
parties  that  the  debt  should  become  due  ab- 
solutely upon  a  default  of  this  condition,  but 
that  it  should  only  become  due  at  the  option 
of  the  holder.  It  was  contemplated  by  the 
parties  that  further  time  might  be  given;  tbat 
further  time  would  be  given  unless  the  hold- 
er  should  elect  to  take  advantage  of  the  de- 
fault, and  declare  the  debt  due.  Richardson 
V.  Warner,  28  Fed.  343;  Xebraska  City  Nat 
Bank  v.  Nebraska  City  Hydraulic  Gaslight 
&  Coke  Co.,  14  Fed.  763.  The  court  did  not 
err  In  overrulii^  the  defendants  demurrer  to 
the  plaintiffs'  petition. 

The  next  question  Is:  Was  the  notice  of  the 
tax  sale— the  basis  of  the  deTendants'  title — 
so  defective  as  to  avoid  the  deed  issued  there- 
on, because  of  the  omission  from  the  notic-e  of 
the  recital  that  the  land  would  be  sold  by 
the  county  treasurer?  This  question  we  have 
just  decided  In  the  affirmative  In  the  case  of 
Casner  v.  Gahlman,  51  Pac.  56.  It  is  as 
much  a  positive  requirement  of  the  statute 
that  the  notice  sliail  state  that  the  land  will 
be  sold  by  the  proper  officer  of  the  county  as 
that  it  shall  state  that  it  will  be  at  public 
sale.  A  mortgagee  may  exercise  the  rights  of 
the  owner  uuder  his  mortgaf^e  interest.  The 
court  did  not  err  in  holding  the  tax  deed  void- 
able, and  that  the  plaintiffs  In  error  had  only 
a  lien  upon  the  land  for  the  taxes  and  inter- 
est. The  Judgment  Is  affirmed.  All  the 
Judges  concurring. 


NATIONAL  BANK  OF  BELLEVILLE  T. 

WARD.  Sheriff. 

(Conrt  of  App«ils  of  Kaiisaa,  Northern  Depart- 
meiit,  C.  D.     Nov.  15,  1897.) 

Knowlbdgb  op  Agent — Notice  to  Pkencipal — 
FraUdclkn't  Conveyascs— Issthuctioss. 

InstructioiiH  and  evidence  examined.  Hrld, 
that  the  inatruotions  were  authorized  by  the  evi- 
dence, and  fairly  prm-nted  tbo  triable  issuea  to 
the  jury,  'llie  instructions  should  be  read  and 
construed  with  refereuce  to  one  another,  and  as 
u  whole,  and,  when  so  rend  and  construed,  if 
they  are  not  calculated  to  mislead,  they  offer  no 
cause  for  objection. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Republic  county; 
F.  W.  Sturges,  Judge. 

Action  by  the  National  Bank  of  Belleville,  a 
corporation,  against  R.  B.  Ward,  sheriff  of 
Republic  county,  Kan.,  to  recover  damages 
for  the  wrongful  taking  and  conversion  of 
goods  and  property.  From  a  Judgment  for 
defendant,  plaintiff  brmgs  error.  Attirmed. 

B.  T.  Bullen  and  Noble  &  Hogln,  for  plain- 
tiff in  error.  Jaa.  V.  Humphrey,  for  defend- 
ant In  error. 

McELROY.  J.  This  was  an  action  brought 
by  the  plaintiff  in  error  against  R.  B.  Wai-d, 


as  shwiff,  to  recover  damages  for  the  wrong- 
ful taking  and  conversion  of  goods  and  prop- 
erty. The  plainUff  had  been  in  possession  of 
tbe  pn^rty  under  chattel  mortgage  execut- 
ed by  8.  S.  Brown  and  EUa  Brown,  as  mort- 
gagors, to  W.  F.  Fostw  and  J.  M.  Watkins, 
as  mortgagees,  and  by  them  assigned  to  the 
plaintiff.  R.  B.  Ward  answered,  alleging, 
among  other  things,  In  substance:  Tliat  the 
mortgages  described  In  plaiutlfTs  petition 
were  executed  by  the  Browns  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding 
the  creditors  of  the  Browns,  and  particularly 
Nave  &  McCord  Mercantile  Company,  in  the 
collection  of  their  claims;  that  W.  F.  Foster 
and  J.  M.  Watkins,  the  mortgagees,  knowli^ 
such  purpose,  received  the  mortgages  In  fur- 
therance thereof,  and  that  the  transfer  of  the 
mortgages  to  plaintiff,  as  plaintiff  wdl  knew, 
was  for  the  purpose  of  carrying  out  this  un- 
lawful and  fraudulent  purpose;  that,  in  pur- 
suance of  the  aforesaid  fraudulent  purpose, 
S.  S.  Brown  and  Ella  Brown  were  permitted 
to  sell  from  the  property  Included  In  said 
chattel  mortgages,  ai^  appropriate  to  their 
own  use  the  entire  proceeds  thereof,  without 
any  accounting  to  the  plaintiff  or  any  one  else; 
that  S.  S.  Brown  from  time  to  time  purchased 
new  goods  and  commingled  and  mixed  such 
goods  with  the  proi^erty  embraced  in  the 
mortgages,  with  the  knowledge  of  the  hold- 
ers of  the  mortgages,  for  the  purpose  of  hin- 
dering and  delaying  the  creditors  of  the  mort- 
gagors, ond  to  prevent  the  collection  of  the 
indebtedness  aforesaid;  that  the  property  was 
taken  by  the  defendant,  as  sheriff,  by  virtue 
of  an  execution  duly  Issued  out  of  tbe  district 
court  of  (ieary  county,  for  the  collection  of  a 
Judgment  rendered  in  an  action  of  the  Mc- 
Oord  &  Nave  Mercantile  Company,  j^intlff, 
against  Sewal  S.  Brown  and  Ella  Brown,  for 
the  .sum  of  IU20  and  costs;  that  the  execution 
wn^  issued  by  the  clerk  of  the  district  court 
of  Geary  county,  directed  to  this  defendant, 
who  was  then  and  at  all  times  complained  of 
the  duly  acting  and  qualified  sheriff  of  Re< 
public  county;  that  the  defendant  performed 
tlie  acts  complained  of  by  virtue  of  this  exe- 
cution as  sheriff;  that  the  Judgment  upon 
which  the  execution  was  issued  at  the  time 
was  in  full  force  and  effect;  that  the  stock 
of  goods  seized  by  virtue  of  the  execution  is 
not  tbe  sBiue  stock  of  goods  which  is  de- 
scribed In  said  chattel  mortgage.  S.  S. 
Brown  and  Klia  Brown  were  carrying  on  the 
business  of  hotel,  restaurant,  bakery,  and  con- 
fectionery store.  On  the  31st  day  of  January, 
18!>4,  they  iioi  rowed  of  the  plaintiff  bank 
$820,  executing  their  note  therefor,  with  W. 
F.  Foster  and  J.  M.  Watldns  as  sureties. 
This  note  was  renewed  in  the  sum  of  $312.50 
on  August  27th,  all  tlie  parties  signing  the 
note  as  before.  At  the  time  of  the  execution 
of  the  original  note  to  the  bank,  the  Browns 
executed  to  Foster  and  Watkins,  for  the  pur- 
pose of  indemnifying  them  as  sureties,  a  note 
for  the  same  amount,  and  afterwards  exe- 
cuted two  chattel  mortgagee  naming  Foster 
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and  Watklns  BS  mortgagees.  Foster  and 
Watklns  delivered  the  note  and  mortgages  to 
tbe  bank  as  collateral  security  to  tbe  note 
which  they  had  signed  as  sureties.  These 
mortgages  were  recorded,  and  the  Browns 
continued  the  business  after  the  execution 
and  recording  of  the  mortgages  the  same  as 
they  had  done  prior  thereto,  made  no  account- 
log  to  tlie  mortgagoea  named,  or  to  the  bank, 
of  tbe  property  sold  and  moneys  received. 
On  the  30th  day  of  October,  1804,  the  bank, 
through  its  agents,  took  possession  of  the 
mortgaged  proj)crty,  and  one  Jones  was 
plnce^d  iQ  posst.'SKlou  thereof  as  agent,  and 
commenced  to  sell  the  property,  and  apply  the 
proceeds  to  the  iieyment  of  the  amount  due 
the  bank.  S.  S.  Brown  executed  several  oth- 
er mortgages  during  the  summer  of  181M,  one 
or  more  eneli  to  Ella  Brown,  W.  F.  Foster, 
and  J.  S.  Brown.  W.  F.  Foster's  mortgage 
was  on  the  same  property,  and  subject  to  the 
tiank's  mortgage.  This  man  Jones  held  pos- 
session al80  as  agent  for  Foster.  H.  B.  Ward, 
as  sheriff,  levied  upon  the  mortgaged  prop- 
erty, and  took  tbe  same  into  his  possession,  on 
the  1st  day  of  November,  1804.  This  action 
was  brought  by  the  bank  to  recover  for  the 
taking  and  conversion  of  the  property.  Trial 
was  had  at  the  May  term,  1894,  of  the  dis- 
trict court  Verdict  and  Judgment  for  defend- 
ant Plaintiff  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  presents  the  case 
to  this  court  for  review. 

The  plaintiff  In  error  challenges  two  Instruc- 
tions given  by  tbe  court  on  the  ground  that, 
while  correct  as  abstract  propositions  of  law, 
they  are  not  authorized  by  any  of  the  evi- 
dence in  the  case.  The  bank  depended  upon 
Foster  to  look  after  these  mortgages  for  It. 
Foster  did  look  after  the  mortgages.  He 
bad  new  mortgages  executed  in  lieu  of  the 
ones  which  the  bank  had  held  since  January, 
without  the  knowledge  of  any  of  the  officers 
of  the  bank  until  after  the  new  mortgages 
were  executed.  Upon  the  evidence  offered 
the  court  was  not  only  Justified,  but  It  was 
the  duty  of  the  court,  to  Instruct  the  jury 
with  reference  to  Foster's  connection  with  the 
plaintiff  bank  and  these  mortgages,  and  as 
to  the  law  applicable  to  the  knowledge  of  an 
agent  being  the  knowledge  of  the  principal. 
It  Is  apparent  that  Foster,  to  some  extent, 
was  the  agent  of  the  plaintiff  bank.  Fraud 
is  frequently  not  susceiitlble  of  direct  proof. 
Fraud  Is  more  usually  proven  by  circumstan- 
ces and  legal  infereucea.  It  is  insisted  that 
there  la  no  evidence  of  any  kind  that  Foster 
and  Watklns  knowingly  assisted  the  Browns 
In  covering  up  their  property  BO  as  to  defraud 
their  creditors;  that  there  was  no  evidence 
that  the  Mnk  was  not  making  an  honest  ef- 
fort to  collect  an  honest  debt;  and,  finally, 
that  there  is  a  lack  of  evidence  that  the  bank 
knew  of  any  fraudulent  intent  on  the  part 
of  the  Browns,  If  there  was  any  such  intent. 
These  are  the  very  questions  presented  to  the 
Jury  by  the  Instructions  complained  of.  It 
was  for  the  Jury  to  find  and  determine  these 


questions  of  fact  It  was  for  the  Jury  to 
find  and  determine  from  all  the  facts  and  cir- 
cumstances whether  Foster  acted  for  tbe 
bank,  and  whether  he  (Foster)  knowingly  as- 
sisted the  Browns  In  covering  up  their  proiv 
erty  so  as  to  defraud  their  creditors;  whether 
the  bank  was  making  an  honest  effort  to  col- 
lect its  claim;  and  for  the  Jury  to  find  from 
the  facts  and  circumstances  whether  the  bank 
knew  of  any  fraudulent  Intent  on  the  part  of 
the  Browns,  If  such  Intent  in  fact  existed. 
These  questions  were  fairly  presented  to  the 
Jury  by  tbe  lostructloDB  complained  of.  If 
tbe  Instructions  given  were  not  sufflclently 
definite,  or  If  they  did  not  apply  to  the  pre- 
cise evidence  developed  upon  tbe  trial,  other 
instructions  should  have  been  requested.  An 
inapplicable,  and  therefore  Improper,  instruc- 
tion to  the  Jury  will  not  require  or  autliorize 
a  reversal  of  a  Judgment  of  the  trial  court 
when  such  Instructions  could  not  have  preju- 
diced the  substantial  rights  of  the  complain- 
ing party.  The  Instructions  should  be  read 
and  construed  with  reference  to  one  another 
and  as  a  whole,  and,  when  so  read  and  con- 
strued, If  they  are  not  calculated  to  mislead, 
they  offer  no  cause  for  objection. 

We  have  examined  all  the  evidence  In  this 
case,  and  it  fully  supports  the  findings  of  the 
Jury.  The  pleadings  and  evidence  authorize 
the  giving  of  the  Instructlcms  complained  of. 
The  Instructions  might  very  properly  have 
been  made  more  definite,  and  therefore  more 
applicable  to  the  evidence,  upon  request  of 
the  plaintiff.  The  plaintiff  did  not  ask  for 
any  otber  or  different  Instructions,  nor  did  It 
ask  for  a  modification  of  the  Instructions  In 
any  manner.  Hoyt  v.  Dengler.  54  Kan.  309. 
38  Pac.  260;  Hays  v.  Farwell,  53  Kan.  78.  35 
Pac.  794.  Tbe  court  properly  overruled  tbe 
motion  for  a  new  trial.  The  Judgment  Is  af- 
firmed.   All  the  Judges  concurring. 


(6  Kan.A|>p.  9Hy 
BEVINS  V.  nilLLirS  et  a!. 
(Court  of  ApiK-alB  of  KaiiRas.  Northern  Depart- 
ment, C.  D.    Nov.  15,  1897.) 
CosBTarcTios  of  Isstbumk.st—Dhbd  or  Will. 

An  iiistrumeDt  in  every  resiwct  a  warrant.T 
deed  in  the  usual  form,  except  that  it  contains 
these  words:  "Conditions  of  this  deed  ia  such  as 
said  party  of  the  second  part  that  tiiis  land  sliall 
not  oe  incumbereil  iu  any  way,  or  thiu  detnl  shull 
be  void.  The  party  of  the  first  part  ia  to  hold 
said  property  his  lifetime,"— is  a  deed,  and  not 
a  will,  or  testamentary  In  Its  character. 
(Syllabua  by  tbe  Court.) 

Error  from  district  court,  Cloud  county;  F. 
W.  Sturges.  Judge. 

Action  by  Patrick  Bevins  against  William 
O.  Phillips  and  Francis  Phillips,  to  construe 
an  Instrument  of  writing.  From  the  Judg- 
ment, plaintiff  brings  error.  Affirmed. 

CaMwell  &  Ellis,  for  plaintiff  In  error.  Pul- 
sifer  &  Alexander,  for  defendants  in  error. 

WELLS,  J.  The  only  question  In  this  case 
Is,  docs  an  Instrument  In  form  a  warranty 
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deed,  and  execnted,  acknowledged,  deUvered, 
and  recorded  as  such,  become  a  will,  or  tes- 
tamentary In  Its  character,  by  reason  of  the 
Insertion  therein  of  these  words:  "Condi- 
tlons  of  this  deed  is  such  as  said  party  of  the 
second  part  that  this  land  shall  not  be  In- 
cumbered Id  any  way,  or  this  deed  shaH  be 
TOld.  The  party  of  the  first  part  is  to  hold 
said  property  hla  lifetime."  It  seems  plain  to 
us  that,  taking  the  instrument  as  a  whole,  it 
was  intended  to  be  a  deed,  and  to  convey  to 
the  grantee  named  therein  the  title  to  the 
land  described,  in  fee  simple,  subject  to  the 
restriction  (whether  valid  or  not  Is  Immate- 
rial) "that  this  land  shall  not  be  Incumbered 
In  any  way,"  and  reserving  to  the  grantor  the 
use  of  the  property  during  his  lifetime.  If 
this  construction  of  the  Instrument  Is  correct, 
then  it  comes  dearly  within  the  authority  of 
Reed  v.  Hazleton,  37  Kan.  321,  15  Pac.  177, 
the  second  section  of  the  syllabus  of  which 
reads  as  follows:  "If  an  instrument  in  writ- 
ing, concerning  real  estate,  passes  a  present 
Interest  therein,  although  a  right  to  Its  pos- 
session and  enjoyment  may  not  accrue  until 
some  future  time.  It  Is  a  contract;  but.  If  an 
Instrument  passes  an  Int^est  or  right  only 
upon  the  death  of  the  maker,  It  is  testamen- 
taryin  its  nature."  Thejudgment  of  the  court 
below  will  be  affirmed.  All  the  Judges  con- 
curring. 

(fl  KaiLApp.  308) 

GERMAN  INS.  CO.  OF  FREEPORT,  ILL., 
T.  DAVIS. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    Nov.  15,  1897.) 
ACTiOK— JoiKDBR  or  Causbb— Insubakci— 

IKTBKEST  OP  InbUKKD, 

1.  An  action  to  reform  a  written  contract  bo 
as  to  conform  to  the  contract  actually  made,  and 
to  enforce  said  contrnct  as  reformed,  constitutes 
bat  one  cause  of  action, 

2.  Where  a  general  agent  of  an  insorance  com- 
pany awlies  to  a  property  owner  to  Insure  him 
a^nst  losB  by  fire,  and  agrees  to  give  hUn  a  cer- 
tain amount  of  Insurance  for  a  premium  agreed 
upon  and  paid,  and  said  agent  makes  no  inquiry 
as  to  the  title  of  the  lot  upon  which  the  property 
is  located,  and  no  misrepresentation  or  conceal' 
ment  is  made  by  the  insured,  the  company  can- 
not, after  a  loss  has  occurred,  avoid  its  liability 
therefor  because  the  legal  title  to  the  said  lot  was 
in  the  wife  of  the  assured,  wliile  he  had  an  in- 
surable interest  In  the  property  burned,  in  excess 
of  the  insurance  thereon. 

(SyllnbuB  by  the  Court) 

Error  from  district  court,  Saline  oonnty; 
B.  F.  Thompson,  Judge. 

Action  by  J.  N.  Darla  mgalnst  the  Ger^ 
man  Insurance  Company  of  Freeport,  lU..  to 
correct  a  policy,  and  to  recover  thereon. 
From  a  judgment  for  jdaintlff,  defendant 
brings  error.  Affirmed. 

G.  W.  Baruett  and  David  Ritchie,  for  plain- 
tiff in  error.  Z.  C.  Millikin,  for  defendant 
In  error. 

WELLS,  J.  This  action  was  originally 
brought  in  the  district  court  of  Saline  county 


by  J.  N.  Davis,  the  defendant  !n  error, 
against  the  German  Insurance  Company  of 
Freeport,  111.,  the  plaintiff  in  eiTor,  to  reform 
a  policy  of  insurance  Issued  by  said  company 
to  Sarah  E.  Davis,  by  inserting  the  name  of 
J.  N.  Davis  as  insured,  instead  of  8arah  E. 
Davis,  and  also  to  collect  $1,000  aa  damages 
sustained  by  said  J.  N.  Davis  by  the  burning 
of  the  property  Insured.  The  case  was  firat 
tried  to  a  jury,  but  afterwards,  by  consent, 
it  was  taken  from  the  Jury,  and  decided  by 
the  court  The  court  found  for  the  plaintiff, 
and  reformed  the  policy  as  prayed  for,  and 
rendered  judgment  for  the  amount  of  the 
loss  and  an  attorney's  fee.  A  motiou  for  & 
new  trial  was  made  and  overruled,  and  the 
case  brought  here  for  review. 

It  Is  first  contended  by  the  plaintiff  In  error 
that  this  being  a  suit  in  equity,  the  appellate 
Courtis  not  bound  by  the  findings  of  the  court 
below  upon  questions  of  fact;  and  It  cites  two 
Missouri  cases  In  support  of  that  contention, 
and  then  quotes  from  iSelbert  v.  True,  S  Kan.  52. 
The  true  rule  under  our  Code,  as  adopted  by 
our  supreme  court  Is:  "The  evidence  will  be 
examined  to  see  if  it  so  far  sustains  the  find- 
ings of  the  court  that  the  appellate  court  can- 
not say  that  they  are  wrong."  For  a  discus- 
sion of  the  reason  for  the  change  from  the 
former  chancery  practice,  see  Selbert  v.  True, 
8  Kan.  52,  cited  by  counsel.  In  other  words, 
the  appellate  court  will  not  weigh  the  ctI- 
dence;  but  if  it  is  apparent  from  the  record, 
without  weighing  evidence  or  deciding  on  the 
credibility  of  witnesses,  that  the  findings  are 
wrong,  they  will  be  set  aside. 

Objection  is  made  that  the  petition  Is  de- 
fective, because  it  unites  In  one  count  an 
action  to  reform  a  contract  and  one  to  enforce 
the  contract  as  reformed,  and  also  that  the 
court  erred  in  trying  both  together.  These 
constitute  but  one  cause  of  action,  and  tbat 
upon  the  contract  as  actually  made.  While 
under  the  common  law  there  would  have 
been  two  Issues,  each  to  be  tried  by  a  differ- 
ent tribunal,  under  the  Code  the  plaintiff  Is 
only  required  to  set  forth  the  fact  upon  which 
he  bases  his  claim  for  relief.  Maxw.  Code 
PI.  p.  98,  and  authorities  there  cited;  also* 
Bacon  V.  Leslie,  50  Kan.  4&i,  31  Pac.  lOOe. 

The  plaintiff  in  error,  imder  Its  third  and 
fourth  subdivisions.  Insists  that  the  evidence 
was  insufticlent  to  sustain  the  Judgment  ren- 
dered. W^e  think  otherwise.  The  undisput- 
ed evidence  in  the  case  shows;  That  the 
plaintiff  below  bought  the  lot  and  erected 
the  building,  and  owned  the  goods  destroyed. 
That  a  general  agent  of  the  plaintiff  came 
to  his  place  of  business,  and  solicited  insur- 
ance. That  the  amount  of  Insurance  and 
price  thereof  were  agreed  upon,  and  premium 
paid.  No  questions  were  asked  or  represen- 
tations made  as  to  whom  the  title  to  the  lot 
upon  which  the  building  stood  was  in.  No 
written  application  was  made,  but  the  pre- 
mium was  paid,  and  the  policy  afterwards 
written  at  the  office  of  the  agent  and  sent 
to  plaintiff  by  mall,  containing  the  name  of 
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tb«  plalntUTa  wife  as  tlie  Insured  tbereln. 
That,  dnring  the  time  covered  by  said  pol- 
icy, all  of  the  Insured  property  burned.  And 
that  each  Item  thereof  exceeded  In  value  the 
amount  of  insurance  thereon. 

The  plaintiff  testified—and  we  think  that 
the  court  below  was  justified  In  finding  It 
true— that  he  directed  the  polity  to  be  made 
to  himself,  and  after  receiving  It,  and  finding 
his  wife's  name  therein,  he  saw  the  agent, 
and  told  him  of  his  mistake,  and  was  In- 
formed by  said  agent  that  "that  would  make 
no  difference";  that,  not  being  conversant 
with  Insurance  matters,  he  relied  upon  said 
assurance,  and  retained  the  policy.  Under 
the  evidence,  the  trial  court  was  not  only 
justified  In  orderli^  the  reformation,  but 
was  required  to  do  so;  and  there  is  no  force 
In  plaintiff  In  error's  fifth  contention,— that 
he  was  bound  to  return  the  policy,  and  re- 
fuse to  accept  It 

The  next  question  for  consideration  Is:  Is 
the  policy  as  reformed  void,  on  account  of 
the  legal  tiUe  to  the  lot  being  In  the  wlfeT 
The  assured  was  not  consulted  as  to  what 
the  policy  should  contain.  He  paid  his  mon- 
ey for  luBurance,  and  had  a  right  to  rely  up- 
on tiie  agent  to  so  write  the  policy  as  to  give 
him  what  he  had  paid  for;  and  the  Insurance 
company  cannot  take  advantage  of  the  laches 
or  fraud  of  the  agent  In  not  Inquiring  as  to 
the  title,  and  embodying  the  facts  In  the  pol- 
icy, to  defeat  It  We  think  that  where  a 
general  agent  of  an  Insurance  company  ap- 
plies to  a  property  owner  to  write  him  Insur- 
snce  on  his  prcq;ierty,  and  makes  no  Inquiry 
as  to  title,  and  no  misrepresentation  or  con- 
cealment Is  made  by  the  Insured,  and  no  sns* 
pfdon  of  fraud  of  any  kind  attaches  to  him, 
the  company  cannot,  after  a  loss  has  oc- 
curred, avoid  the  re^mnslbllily  therefor  on 
tiie  ground  that  the  legal  titie  to  the  lot  upon 
which  the  burned  property  was  located  was 
In  the  wife  of  the  Insured,  while  the  Insured 
had  an  Insurable  Interest  In  the  property,  In 
excess  of  the  amount  of  the  insurance  there- 
on. We  see  no  reversible  error  In  this  case. 
The  judgment  of  the  court  below  wIU  be  af- 
firmed. All  the  Judges  concurring. 


<i  Ku.  A.  mt 

HENDERSON  T.  NEW  ENGLAND  LOAN  A 
TRUST  CO. 

(Ooart  of  Aroeals  of  Kansas,  Northern  Denart- 
ment  a  D.    Nov.  IS,  1897.) 

Tsiiii  ni  BiiiMimf  OF  QuBsnons  to  Jdbt— Toan- 

^UMVHM  Of  SSOOKD  UOBTGAaS— Tl- 

TLB  ACqUtBBD— KSTOPFBL. 

1.  Where  the  evidence  in  a  case  would  not 
fastUj  such  answers  to  special  qaestioos  aslied 
as  would  antiiorice  a  jaogmeDt  tor  the  party 
ssUng  tiie  question,  it  was  not  error  tor  the 
court  to  relate  to  submit  such  questions  to  the 

Where  a  loan  of  money  Is  evidenced  by  a 
first  mortgaxe  to  aecnre  the  principal  sum  and  a 
part  of  the  mterest,  and  bj  a  second  m<»tgage 
to  secure  the  balance  of  the  Interest  agreed  on, 
nid  mortgages  constitute  separate  ana  distinct 
Uens;  and  where  the  second  mortgage  is  fore 


deaed,  and  the  mortgaged  property  sold,  sabjeet 
to  the  first  mortgage,  toe  purchaser  thereof  does 
not  take  such  tiUe  as  will  defeat  the  ilen  of  the 
first  mortgage, 

S.  Where  a  person  buys  a  piece  of  land  with 
the  distinct  understanding  that  it  is  subject  to  a 
prior  mortgage,  for  a  price  that  would  be  un- 
conscionable if  for  the  full  title,  and  the  deed 
taken  under  said  sale  expressed  on  Its  face  tb&t 
It  was  subject  to  the  first  mortgage,  su<A  pur- 
chaser is  estopped  from  asaertuig  nts  title  as 
against  said  first  mortgage. 

{Syllabus  by  the  Court) 

Error  from  district  court,  R^nblle  county; 
F.  W.  Stniges,  Jud^ 

Action  by  the  New  England  Loan  A  Trust 
Company  against  Alexander  Henderson  and 
another  to  fOredose  a  mortgage.  From  a 
judgment  for  plaintiff,  defendant  Henderson 
brings  error.  Affirmed. 

L.  J.  Crans,  for  plaintiff  In  emv.  W. 
DiUcm,  for  defendant  in  error. 

WELLS,  J.  On  November  0,  1889.  John 
Richardson  and  Jennie  Richardson,  his  wlf^ 
made  a  loan  of  ^600,  at  8  per  cent  Interest 
per  annum,  payable  semiannually,  of  the  Mew 
England  Loan  &  Trust  Company,  for  which 
they  executed  and  deUvoed  to  said  company 
a  bond  for  fOOO,  payaMe  November  1,  1891, 
with  Interest  at  6  per  cent  per  annum,  pay- 
able s«nIannuaUy;  said  Interest  being  evi- 
denced by  10  coupons,  for  $18  each,  attached 
to  said  bond.  Said  bond  and  coupons  were 
secured  by  a  first  mortgage  on  real  estate  In 
Republic  county.  The  other  2  per  cent  Inter- 
est was  evidenced  by  a  note  payable  in  in- 
stallments, six  months  apart  and  was  se* 
cured  by  a  second  mortgage  on  the  same  prop- 
erty covered  by  the  first  mortgage.  Said  sec- 
ond mortgage  provided  that  if  any  install- 
ment of  the  B^d  note  or  any  of  the  coupons 
secured  by  the  first  mortgage  became  delin- 
quent, then,  at  tiie  Section  of  said  second 
party,  the  whole  of  the  balance  of  said  install- 
ment note  shall  become  due,  and  to  any  judg- 
ment rendered  upon  said  note  there  may  be 
added  the  amount  of  the  said  coupons  then  de- 
linquent and  other  sums  therein  mentioned, 
and  the  proceeds  of  foreclosure  and  sale  of 
said  property  applied  in  payment  of  the  en- 
tire amount  so  fbund  due.  Default  having 
been  made  in  the  payment  of  said  Install- 
mente  and  coupons,  said  second  mortgage 
was  foreclosed,  and  said  property  sold  to  Alex- 
ander Henderson  for  |90,  subject  to  said  first 
mortgage  of  fOOO  and  Interest  The  subse- 
quent Interest  coupons  secured  by  said  first 
mortgage  remaining  unpaid,  this  action  was 
begun  in  the  district  court  of  Republic  coun- 
ty. January  7,  189S,  to  foreclose  the  same. 
Prior  to  this  John  Richardson  had  died,  aqd 
his  wife,  Jennie,  had  removed  from  the  stete. 
Alexander  Henderson  was  in  possession  of 
the  mortgaged  property  by  virtue  of  his  pur- 
chase under  the  foreclosure  sale  of  the  sec- 
ond mortgage.  Jennie  Ridiardson  was  not 
served  with  summons,  and  made  no  appear- 
ance. Alexander  Henderson  answered,  set- 
ting op  titie  to  the  land  in  himself  by  vlrtM 


Digitized  by  Google 


62 


SI  FACIFIO 


BEPOBTKB, 


(Kan. 


of  the  sale  hereinbefore  rtferred  to,  and  ask- 
ed to  have  his  title  quieted  as  to  the  plalu- 
tlff'B  claim.  A  motion  for  Judgment  for  the 
defendant  on  the  pleadings  was  made  and 
overmled,  a  reply  filed  by  the  plaintiff,  and 
the  case  called  for  trial.  The  defendant  de- 
manded a  jury,  and  one  was  duly  Impaneled, 
and  a  trial  had.  The  defendant  submitted 
certain  special  questions  of  fact,  and  asked 
the  findings  of  the  jury  thereon,  which  were 
refused  by  the  court  The  court  then  instruct- 
ed the  jury  to  return  a  verdict  for  the  plain- 
tiff, which  was  done,  over  the  objection  of  the 
defendant.  A  motion  for  a  new  trial  was 
made  and  OTerruIed,  and  the  ease  brought 
here  for  review  by  a  petition  in  error  attach- 
ed to  a  caae-made.  ^here  are  five  specifica- 
tions of  error  in  plaintiff  In  error's  telef,  but 
the  first  Is  not  Insisted  on,  and  Is  without 
merit.  The  second  and  third  specifications 
cover  the  questions  at  Issue,  and  are  all  tbat 
we  need  notice. 

Did  the  court  err  in  refusing  to  submit  the 
special  questions  to  the  jury,  as  requested? 
We  thhik  not— First,  because  the  Issues  in 
the  case  were  not  audi  as  entitled  the  par- 
ties to  a  jury  trial  (Morgan  v.  Field,  35  Kan. 
162. 10  Pac.  448;  Woodman  t.  Davis,  82  Kan. 
344,  4  Pac.  2U2;  Uousten  t.  OommisBloners, 
18  Kan.  396;  McCard^  t.  HcNay.  17  Kan. 

second,  because  there  was  no  evidence 
tbat  would  have  Justified  snch  answers  to  the 
questions  propounded  as  would  have  sustain- 
ed a  verdict  for  said  defendant 

This  1»iDg8  us  to  the  principal  question  In 
the  case:  Was  the  action  to  foredoee  the 
second  mortgage  a  bar  to  this  action  to  fore- 
close the  first?  The  plaintiff  In  error  con- 
tends that  both  mortgages  and  the  notes  se- 
cured thereby  constitute  but  one  contract, 
and  cite  the  fact  tliat  the  plaintiff  below  de- 
clared upon,  and  collected  in  his  first  suit, 
coupons  secured  by  the  first  mortgage.  The 
difficulty  here  seems  to  come  from  falling  to 
recognize  the  fact  tbat  tbe  6  per  cent  inter- 
est coupons  were  secured  by  each  mortgage, 
and  a  part  of  them  were  collected  under  the 
provisions  of  the  second  mortgage,  and  no  re- 
lief was  invoked  under  the  provisions  of  the 
first  mortgage.  To  bold  that  these  two  mort- 
gages constituted  In  fact  but  one  mortgage 
contract  would  be  a  refusal  by  the  courts  to 
recognize  the  contracts  tliat  the  parties  made 
for  themselves.  The  contenticm  that  what- 
ever remained  unpaid  of  tbe  loan  or  interest 
was  due  and  recoverable  at  the  time  tbe  first 
action  was  b^;un  Is  not  su^iorted  by  the  rec- 
ord, as  it  required  the  option  of  the  h(dder  to 
be  exercised  to  that  ellect  to  make  it  due,  and 
this  It  evidently  dedined  to  do  until  the  be- 
gbinlnff  of  this  action.  Bat  even  had  all  been 
due.  under  the  authority  of  Boosvelt  v.  £111- 
thorp,  10  Paige,  415.  cited  by  plaintiff  In  er- 
ror,  one  actton  would  not  bar  the  other,  but 
In  that  case  tbe  court  taxed  the  costs  of  tSie 
second  foreclosure  to  the  plaintiff,  because 
tbey  were  unnecessarily  made.  Oconto  Ga  v. 
Hall,  42  Wis.  6»;   Maxw.  Code  PL  184. 


Tbat  the  mortgagors  were  not  necessary  par- 
ties to  the  foreclosure  proceedings  where 
they  had  parted  with  their  title  to  the  land, 
vide  Jones  v.  liapbam,  15  Kan.  544;  Ash- 
more  V.  McDonneU,  39  K"an  66U,  18  Pac.  821. 
Finally,  the  plaintiff  in  error  In  this  case  Is 
estopped  by  every  principle  of  equity  from 
asserting  title  to  the  land  in  question  to  the 
Qxcluslon  of  said  mortgage,  as  the  land  was 
sold  subject  to  the  mortgage,  the  Idd  was 
transferred  to  Henderson  with  the  distinct 
understanding  that  it  was  so  subject,  the 
price  paid  was  tmconsclonable  if  for  the  full 
title  to  Ctie  land,  the  deed  expressed  Its  sub- 
jection to  the  prior  Iten,  and  there  was  no 
circumstance  In  the  case  that  would  justify  a 
court  In  perpetrating  such  an  Injustice.  The 
judgment  of  the  court  below  will  be  affirmed. 
All  the  Judges  concurring. 
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BOARD  OF  COM'RS  OF  CLOUD  COUNTT 
v.  HOSTETLER  et  aL 

(Court  of  Appeals  of  Kansas,  Nortliem  Repst- 
ment,  C.  D.    Nov.  15,  1897.) 

IjiyiTATioN'a— Action  oft  Ofpicixl  Bond- 
Concealment  OR  Fkaud. 

1.  The  liability  of  an  ofQcer  to  pay  over  money 
to  tbe  county  treasurer,  as  required  by  law,  is 
oue  created  by  statute;  and  an  action  then^n 
agaiutit  tbe  sureties  on  the  bond  ^au  onif  oe 
brought  within  three  years  after  tbe  cause  of 
action  has  accrued. 

2.  An  action  agatDst  a  public  officer  for  not 
paying  over  to  Ihe  county  treasurer  money  in  hia 
hands  required  by  law  to  be  so  paid  accrues  at 
tbe  time'  it  first  became  the  duty  of  the  officer 
to  so  pay  it 

3.  Fraud,  under  subdivisioD  S,  par.  4095.  Gen. 
St.  18S!),  consista  In  one  person  endeavoring,  br 
d(?ce[>tion  or  circumveutioa,  to  alter  another's 
rights. 

(Syllabus  by  the  Court.) 

Error  from  district  court  Cloud  coun^;  F. 
W.  Stui^es,  Judge. 

Action  by  the  Iward  of  county  commission- 
ers of  Cloud  county,  Kan.,  against  0.  F.  Hos- 
tetler,  J.  J.  Burns,  Joseph  Hostetler,  Jacob 
Franks,  and  Lewis  Alnsworth,  to  reco^'cr  on 
an  official  bond.  From  a  Judgment  for  de- 
fmdants,  plaintiff  brings  error.  Afflnned. 

A  U  Wilmotb  and  L.  J.  Crans,  for  ^alntlff 
In  error.  J.  W.  Sbeafor,  tar  defendanti  In 
error. 

WELLS,  J.  This  action  was  begun  In  the 
district  court  of  Cloud  county,  on  the  22d  day 
of  May.  iSM.  to  recover  of  the  defendant  C 
F.  Hostetler,  as  principal,  and  the  other  de- 
fendants, as  sureties,  upon  the  official  bond 
of  said  C  F.  Hostetler,  as  clerk  of  tbe  district 
court  of  Cloud  county,  for  moneys  which 
came  into  his  hands  as  said  cleric  during  bis 
term  of  office,  beginning  Januair,  1887.  and 
ending  January,  1889,  and  which  he  should 
have  turned  over  to  the  county  treasurer  of 
Cloud  county.  Kan.,  bat  which  he  unlawfully, 
wrongfully,  secretly,  and  fraudulently  with- 
held from  them,  and  converted  to  his  own 
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use;  and  the  same  was  without  the  knowl- 
edge of  said  platntifl.  and  was  not  discovered 
by  and  did  not  become  known  to  plaintiff  until 
tbe  3d  day  of  October,  1803.  The  defendants 
answered—First,  a  general  denial;  second,  ad- 
mitting the  election,  qualification,  and  action 
of  said  C.  F.  Hostetler  as  clerk,  and  averring 
that  all  sums  of  money  received  by  him  for 
the  use  of  said  plaintiff  were  duly  paid  it. 
Defendants  also  pleaded  the  statutes  of  lim- 
itation. To  this  answer  a  reply  was  filed. 
The  case  was  tried  by  a  Jury.  After  the 
plaintiff  rested,  a  demurrer  to  the  evidence 
was  filed  by  the  defendants,  and  sustained  by 
the  court  A  motion  for  a  new  trial  was  duly 
made  and  overruled,  and  the  case  brought 
hei-e,  upon  a  petition  In  error  attached  to  a 
fsse-made,  for  review. 

There  are  four  specifications  of  error  made 
by  the  plaintiff  In  error,  but  they  all  resolve 
tbnuselves  Into  one:  Did  the  plaintiff's  evi- 
dence entitle  it  to  a  verdict  In  its  favor?  And 
this  dep^ds  solely  upon  the  question  whether 
or  not  the  statute  of  limitations  had  run  on 
the  plaintiff's  claim  before  the  commencement 
of  this  suit.  There  Is  some  question  raised 
aa  to  what  limitation  governs  In  this  case, 
but  we  think  the  opinion  Id  the  case  of  Davis 
Clark  (Kan.  Sup.)  49  Pac.  6tt3,  Is  decisive 
(tt  that  question;  and  the  liability  of  an  of- 
ficer to  pay  over  money  to  the  county  treas- 
urer, as  required  by  law.  Is  one  created  by 
statute,  and  an  action  thereon  against  the 
sureties  on  the  bond  can  only  be  brought  with- 
in three  yeara  after  the  cause  of  action  ac- 
crued, unless  this  case  comes  under  the  last 
clause  of  the  third  sabdlvlEdon  of  paragraph 
44X16.  Geo.  St.  1889. 

The  next  question  is:  When  did  the  cause 
ot  action  accrue?  The  moneys  sued  for  are 
of  three  classes:  First,  under  paragraph  H0u8, 
Gen.  St.  1889.  which  required  tiiem  to  be 
paid  to  the  county  treasurer  at  the  end  of 
one  year;  second,  under  paragraph  1075,  Gen. 
St  1889,  which  required  them  to  be  paid 
to  the  county  treasurer  when  collected:  and, 
third,  under  paragraph  5394,  Gen.  St.  1889, 
which  simply  says  they  are  to  be  paid  into 
the  treasury.  It  seems  clear  that  the  causes 
of  action  under  the  first  clause  accrued  at  the 
end  of  one  year  after  the  date  they  were  re- 
ceived, and  nnder  the  two  latter  classes  at 
the  time  the  mcHiey  was  received,  unless,  as 
before  mentioned,  they  come  under  the  des- 
ignation of  actions  for  relief,  on  the  grounds 
of  fraud,  as  contended  by  plaintiff  in  error. 
We  have  searched  the  record  In  this  case  In 
Tain  for  some  evidence  of  fraud,  or  even  of 
concealment  The  plaintiff  In  error  does  not 
specify  any  Item  of  active  fraud,  but  says. 
Id  substance,  that  the  method  of  keeping  the 
books  tends  to  show  fraud  on  the  part  of  the 
E^cer.  We  see  nothing  in  the  record  to  Jxis- 
tify  this.  Fraud  consists  In  one  man  en- 
deavoring, by  deception  or  circumvention,  to 
alter  another's  rights.    Blgelow,  Frauds,  p.  5. 

The  general  contention  of  plaintiff  in  error 
seems  to  be  that,  aitbough  they  had  notice 


T.  MITCHELL.  €3 

that  the  clerk  had  not  paid  in  all  the  money 
he  should  have  paid,  yet  until  they  had  order- 
ed an  expert  examination  of  the  records,  and 
such  an  examination  had  been  made,  and  a 
report  showing  In  detail  the  full  and  exact 
facta  In  rdation  thereto  filed,  no  cause  of  ac- 
tion accrued,  and  the  statute  of  limitations 
did  not  begin  to  run.  This  is  not  the  law. 
The  Judgment  of  the  district  court  will  be 
offlrmed.   All  the  Judges  concurring. 


BELLEVILLE  et  al.  v.  MITCHELL. 

(Court  of  Appeals  of  KansaB,  Northern  Depart- 
ment, C.  D.    Not,  15,  18U7.J 

TrL'ST— CONSTRLXTION— NaTUKB  OF  EbTATE. 

Where  a  husband  and  father,  hoing  about 
to  die,  dcliTeriHl  to  hia  wife  certahi  personsl 
property,  and  instructed  iier  to  une  it  as  »he 
pientted,  and  raise  hia  children,  and  edu(.-at(^  them, 
and  divide  one-half  of  it  among  the  childrea 
equally,  the  diviaioo  to  be  maiie  after  the  children 
were  of  age  {no  KpecifiiHl  time),  we  cniinot  say, 
as  a  matter  of  law,  that  the  district  court  erred, 
as  against  the  beneficiaries  of  said  trust,  in 
holding  that  said  beneficiaries  were  only  enti- 
tled to  a  division  of  whatever  was  left  of  said 
proiierty  after  the  youngest  dilld  became  of  age. 
(Sytlabna  by  the  Court.) 

Error  from  district  court,  Saline  county;  R. 
F.  Thompson,  Judge. 

Action  by  John  R.  Mitchell  against  S.  E. 
Belleville,  May  B.  Brown,  Emily  M.  Belle- 
ville, and  J.  E.  Putnam,  to  set  aside  convey- 
ances of  real  estate  in  fraud  of  plaintiff. 
From  a  Judgment  for  plaintiff,  defendants 
bring  error.  Atflrmed. 

Bnrch  &  Burch  and  Wilson  &  Wilson,  for 
plaintiffs  in  error.  Joseph  Moore  and  Z.  C. 
Mllllkln,  for  defendant  in  error. 

WELLS,  J.  This  action  was  originally 
brought  in  the  district  court  of  Saline  county, 
by  the  defendant  In  error  against  the  plain- 
tiffs in  error,  to  set  aside  certain  conveyances 
of  real  estate  as  having  been  made  in  fraud 
of  the  rights  of  the  plaintiff  therein,  aud  to 
subject  the  proi)erty  descrllDed  In  said  convey- 
ance to  the  {Miyment  of  a  Judgment  thereto- 
fore rendered  by  said  court  in  favor  of  said 
defendant  In  error,  John  R.  Mitchell,  and 
against  Mrs.  S.  E.  Belleville,  one  of  said 
plaintiffs  in  error.  This  cause  was  tried  by 
the  court  without  a  jury,  and  the  court  found 
the  allegations  of  plaintiff's  petition  to  t>e  true 
us  to  the  undivided  three-fifths  of  the  proiierty 
therein  described,  and  that  plaintiff's  Judg- 
ment wns  a  lien  upon  said  undivided  three- 
fifths,  and  ordered  the  same  sold  to  satisfy 
said  Judgment  and  costs.  Exceptions  were 
duly  saved,  and  the  case  brought  to  this  court, 
on  a  petition  in  errar  attached  to  a  case- 
made,  for  review. 

The  only  question  in  this  case  Is,  does  the 
evidence  support  tlie  findings  and  judgment? 
The  plaintiff  In  the  court  below  rested  his 
case  npon  nearly  every  material  issue  upon 
the  evidence  of  the  defendants  themselves, 
and  we  cannot  suppose  that  it  was  not  made 
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as  Btrone  for  the  defendants  as  the  facts 
would  juBtl^.  The  facts  connected  with  the 
orlglu  of  this  action  are,  In  suhstauce,  about 
as  follows:  In  1870,  John  BeUeyllle,  with  his 
wife,  Mrs.  S.  £.  Belleville,  and  three  daugh- 
ters. Tlx.  Alice,  aged  17,  Ma^  B.,  aged  10 
years,  and  Emily  M..  aged  3  years,  came  to 
Kansas  for  the  beue&t  of  the  health  of  the 
husband  and  father.  His  health  stlU  falling 
to  improve,  and  knowing  that  he  was  about 
to  die.  he  transferred  all  his  property,  con- 
sisting principally  of  cash,  notes,  and  bonds, 
amounthig  to  ¥:!0,000,  to  bis  wife.  This  was 
used  and  invested  as  the  widow  saw  fit,  until, 
at  the  commencement  of  this  suit,  owing  to 
securities  becoming  worthless  and  lands  de- 
preciating in  value,  the  residue  was  only  about 
$0,000.  In  the  meantime.  Mrs.  Belleville  had 
been  sued  by  the  defendant  In  error,  and  a 
Judgment  recovered  against  her;  and,  to  de- 
feat the  coUectlon  thereof,  she  had  transfer- 
red all  her  proper^  to  her  two  youngest 
daughters,  and  they  to  J.  E.  Putnam;  and. 
to  set  aside  these  conveyances,  this  action 
was  brou^t  The  nature  and  legal  effect  of 
this  transfer  from  John  Belleville  to  his  wife 
Is  the  main  question  In  this  case;  the  defend- 
ant in  «Tor  (plaintiff  below)  contending  that 
It  was  an  absolute  gift,  coupled  with  direc- 
tions as  to  the  donor's  desire  as  to  Its  use  In 
raising  the  family,  and  the  disposition  of  the 
remainder  after  the  family  were  raised.  The 
defendants  below  (plaintiffs  In  error)  claim 
that  It  was  given  to  her  In  trust,  the  income 
from  the  whole  to  be  used  to  raise  the  family, 
and.  when  each  child  came  of  age,  she  should 
be  entitled  to  receive  the  one-third  of  one- 
half  of  the  original  sum.  The  court  seems 
to  have  held  that  it  constituted  a  trust,  said 
funds  to  be  used  In  common  for  the  support 
and  education  of  the  family,  and,  after  this 
was  completed,  one  half  of  the  property  re- 
maining should  be  divided  equally  among  the 
three  children,  and  the  other  half  belong  abso- 
lutely to  the  wife. 

The  only  wItneKSPS  before  the  court  to  this 
transfer,  something  over  20  years  ago,  was 
Mrs.  Belleville  herself  and  her  eldest  daugh- 
ter. Alice,  who  at  the  time  was  In  her  eight- 
eenth year.  Mrs.  Belleville  testlfled:  "He 
turned  It  over  to  me  in  tmst  for  the  children 
and  myself.  He  told  me  to  take  care  cf  It. 
and  Invest  It,  and  nsc  it  for  myself  and  fam- 
ily, and  the  daughters  and  the  children  should 
have  a  half  of  it,  divided  equally  between 
them  when  they  came  of  age."  "He  said  I 
should  use  It,  and  raise  the  children,  and  use 
It  as  I  saw  fit,  and  raise  his  children,  and  ed- 
ucate them,  which  I  did."  **Q.  Your  husband 
told  you  to  Invest  this  money,  did  he  not? 
A.  No;  he  said  to  use  it  as  I  pleased.  Q. 
If  you  made  anything  out  of  it,  you  would  get 
your  share  of  the  earnings?  A.  Xothiiv:  said 
about  that  It  was  supposed  It  took  some  to 
take  rare  of  the  family."  Alice  testified  on 
that  subject:  "Q.  You  may  state  In  substance. 


If  you  con.  what  that  conversatltm  was  that 
you  heard  between  your  father  and  your 
mother.  A.  Be  knew  he  was  going  to  die. 
He  was  stricken  with  death  then,  and  he  told 
her  the  disposition  he  wanted  to  make  of  It; 
that  it  should  be,  tbe  children  were  to  have 
their  share,— «n  equal  share  of  the  children's 
share  of  the  half  of  that  iioroperty.  The  share 
would  be  then  about  %  of  $10;000."  *'My 
mothor  took  charge  of  It  [the  prop«ty]  as  be 
had  told  hw,— <s  he  nad  told  her  before  his 
death."  Cross-examination:  "Q.  Did  your  fa- 
ther Indicate  to  your  mothw  how  she  was 
to  conduct  the  business  after  his  death?  A. 
She  was  simply  to  take  charge  of  It,  and  raise 
the  children.  Q.  What  was  she  expected  to 
do  with  this  proper^?  A.  Manage  as  a  trust. 
Q.  Did  your  father  say  anything  about  the 
manner  that  your  mother  sbould  use  the  prop- 
erty? A.  It  is  so  many  years,  I  cannot  re* 
member  oactly  what  he  sidd;  only.  It  was 
particularly  impressed  upon  me  that  It  was 
to  raise  the  family,  and  for  the  children.  Q. 
Anything  said  about  when  a  division  of  the 
innparty  should  be  made?  A.  The  dlTisIon  of 
the  iwoperty  was  to  be  made  after  tbe  dkli- 
dren  were  of  age;  no  specified  time." 

The  foregoing  extracts  contain  all  the  evi- 
dence la  the  record  upon  which  to  find  that 
a  trust  of  any  kind  existed.  It  is  conceded 
that  a  trust  In  persimal  property  mi^  be 
{HToven  by  parol,  and  the  authorities  are  uni- 
form that  tbe  evidoice  to  establish  a  trust 
must  be  clear  and  satisfactory.  In  view  of 
the  very  Ihnlted  and  uncertain  evidence  of 
the  creation  of  the  trust,  it  may  be  reasonably 
doubted  If  any  trust  existed  In  this  case;  bnt 
we  think  that  the  trial  court  was  Justified  In 
finding,  as  It  evidently  did,  that  there  ms  a 
trust  created  In  Mrs.  BdlevUle,  requiring  her, 
in  substance,  to  Invest  tbe  funds  leCt  her.  ac- 
cording  to  her  t»est  Judgment,  support  tbe 
family,  and  educate  the  children,  untn  the 
youngest  child  became  of  age,  and  then,  whm- 
ever  demanded  by  either  of  tbe  beneficiaries, 
whatever  was  left  of  the  estate  should  belong, 
otte-half  to  the  widow,  and  one-sixth  to  each 
of  the  three  daughters.  This  Is  a  reasonable 
construction  of  the  evidence^  and  accords 
with  our  sense  of  Justice  and  propriety. 

We  see  nothing  in  the  evidence  to  Justify 
the  claim  of  the  plaintiff  In  error  either  that 
the  Interests  of  the  clilldren  should  Immediate- 
ly attach  to  a  Certain  specified  portion  of  said 
fund,  or  that  each  should  be  entitled  to  her 
portion  Immediately  upon  coming  of  age.  Up- 
on the  first  question  both  witnesses  testified 
that  the  instructions  were  to  use  the  whole 
of  the  property  as  she  saw  fit,  with  no  Indi- 
cations of  a  separation  into  personal  and 
trust  funds;  and  on  the  other  questiM  the 
daughter  testified:  "Itie  division  of  tiie  prop- 
erty was  to  be  made  after  the  children  were 
of  age;  no  specified  time."  Tbe  Judgment  of 
the  court  below  will  be  afflnned.  All  tbe 
Judges  concurring. 
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AMERICAN  BXGH.  BANK  OF  CHICAGO. 
U4U,  T.  COOK. 

(Court  of  Appeals  of  Kantas,  Northeni  Deport- 
ment, C.  1>.    Not.  15.  18S7.) 

Btat  or  EzKouTioN— Valtditt  or  Bomd. 

1.  Ad  ondertafclog  upon  tiie  doclrat  of  a  Jv^ 
Hce  of  tiic  peace  for  the  star  of  an  execotion  on 
a  jodyment  void  because  ia  excess  of  the  Jaa- 
tice'e  Jurisdiction,  fa  also  Told  for  want  of  aa- 
thority  in  the  justice  to  take  it 

2.  &ich  an  undertaking  cannot  be  enforced 
aa  an  obligation  at  common  law  to  pay  the  debt, 
being  without  lawful  foundation,  and  without 
consideration. 

(Syliabna  bf  the  Court) 

Error  from  district  court,  Geary  county; 
Tamea  Humphrey,  Judge. 

Action  by  fbe  American  Exchange  Bank  of 
Chicago,  ni^  against  W.  W.  Oo<&,  upon  a  stay 
bond.  From  a  Judgment  for  defoidant,  plain- 
tiff brings  error.  Affirmed. 

Hnmphiy  A  Laundy,  for  idalntUE  In  oxor, 
ItKM,  Derw,  for  fleffendant  In  Arm, 

MAHAN,  P.  J.  rCbe  plaintiff  broqght  an  tat- 
tk>n  agalnat  the  defeodant  upon  an  undertak- 
ing to  stay  executioD  upon  a  Judgment  of  a 
Justice  of  the  peacfc  Tbe  judgment  In  th«  case 
was  upon  thraa  pnmlssocy  notes  aggregating 
the  sum  of  $320,  for  which  amount  the  plain- 
tiff obtained  jodgment  against  one  A.  L. 
Barnes.  Under  the  authority  of  Ball  v.  Blg- 
gsm,  48  Kan.  W7t  23  Pac.  665,  the  Judgment 
was  Told  for  want  of  Jurisdiction  of  the  Justice 
to  render  the  same.  The  Judgment  being  abso- 
lutely void,  there  could  be  no  lawful  stay 
execution,  and  hence  the  nndataUng  was 
Ukewtse  Toid.  It  was  an  undertaking  that  the 
Justice  had  no  authority  to  take. 

Counsel  tor  plaintiff  In  error  contend,  how- 
crer,  that,  notwltiistandhig  the  undertaking 
Is  not  good  as  a  statutory  undertaking,  yet 
it  might  be  held  good  aa  a  common-law  bond 
fbr  tbe  payment  of  the  debt.  This  contention 
cannot  be  sustained.  The  action  of  the  Justice 
of  the  peace  was,  as  we  hare  heretofore  said, 
Told  for  all  purposes.  This  position  Is  sus- 
tained 1^  the  Judgment  at  the  supreme  cotut 
of  the  United  States  in  Bank  r.  Mixter,  124 
U.  &  728.  8  Sup.  Gt  722.  In  that  case  an  a^ 
lachment  was  Issued  out  of  the  drcnit  court 
of  the  United  States  for  tbe  district  of  Massa- 
diusetts  against  the  national  bank  without 
any  authority  of  law.  For  the  purpose  of  dis- 
charging the  attachment,  the  bank  gave  a  bond, 
as  provided  liy  the  statute  of  that  state  in 
attachment  proceedings,  and  counsel  In  that  case 
contended  that,  while  the  bond  was  not  good 
as  a  statutory  bond,  It  could  be  held  good  as  4 
common-law  bond.  But  tbe  supreme  court  said: 
'^^elther  is  the  bond  binding  as  a  common-law 
bond.  If  the  attachment  bad  been  valid,  and 
tbe  bond  taken  liad  not  been  In  all  respects 
such  as  the  statute  bad  required,  It  could  ner- 
ertheless  have  been  enforced  aa  a  common-law 
bond,  because  it  was  executed  for  a  good  con- 
sideration, and  the  object  for  which  It  was 
given  bad  beat  accompllsbed.  But  here  the 
filP.-6 


dUOcnlty  is  that  ttasi*  wu  so  lawful  at 

tadunen^  and  therefore  no  lawful  authority 
for  taking  any  bond  whatever.  Hie  bond  to 
consequently  neither  good  under  the  statute 
nor  at  common  law,  because  there  is  no  suf- 
ficient foundation  to  support  It"  In  this  case 
it  can  be  said  there  was  no  consideration  what- 
ever for  the  undertaking.  There  was  no  exe- 
cution to  stay.  There  was  no  Judgment  upon 
which  execution  oould  have  been  issued.  The 
learned  Judge  filw  tried  the  case  below  so 
ruled,  and  his  ruling  is  without  doubt  correct 
Judgment  sIBrmed.  All  the  Judges  concurring. 


9  Kui.  A.  an) 

INGBLOW  et  sL  V.  BOABD  OF  GOVBS  OF 
GRAHAM  COUNTI. 

(Oourt  of  AHMais  of  Ktnsss,  Northern  Depart' 
meat,  W.  D.   Nov.  6,  1887J 

OoKsnvunoRAii  IiAW^-Snoiu.  Acr-avAiPtBS 
Titus  or  Aors— Bonos  ot  Tax  BaLs— 

Paoov  o»  PoBUOLnox— Tma  or  PiLia& 

1.  The  plaintiffs,  publishers  of  the  county  Ds- 
per  in  Graham  county,  failed  to  file  the  proof^ of 
pablicatioQ  of  notice  of  tax  sale  for  the  year 
1898  within  14  days  after  the  last  isnie  of  tbe 
paper  containing  the  notioe,  as  required  by  para- 
graph 6867  of  the  General  Statutes  of  1888.  The 
legTslature  of  1886  passed  a  special  act  curative 
of  this  irregularis,  and  requiring  the  coonty  of 
Graham  to  pay  t&e  plaintiS  their  fees  for  such 
publication.  His  spedal  act  does  not  violate 
the  provisions  of  section  17  of  article  2  of  the 
state  constitution. 

2.  Ttie  title  of  the  special  act,  wUdi  Is  as  Joh 
lows:  "An  act  to  l^alise  the  printers*  affidavit 
of  the  publication  of  notice  to  sell  real  estate  for 
oellnquent  taxes,  and  the  filing  of  the  same, 
and  the  collection  of  taxes  and  charges  therenn- 

Sx  by  the  county  treasorer  In  the  coan^  of 
rabam,  sUte  ot  K^nsaik  in  the  Tear  18E^"- 
deariT  expresses  the  -ubject-nmtter  of  the  bllh 
nor  does  toe  act  violate  the  provirions  of  section 
16  of  article  2  of  the  constitution. 

S.  The  14  days  within  which  the  proof  of  path 
Ucation  is  to  be  Sled  begins  to  run  nom  the  date 
of  the  last  Issue  of  the  paper  containing  flie  no- 
tice ot  Bale. 
(Srllabos  by  the  Court) 

Error  from  district  court,  Graham  coimty. 

Claim  by  Ingelow  St  Grlffes  against  Gra- 
ham coun^,  Kan.,  fbr  publishing  notice  of 
tax  sale.  The  claimants  appealed  from  an 
order  of  tbe  board  of  cotmty  commMoners 
of  snch  county,  rejecting  tiie  claim,  to  the 
district  coiut.  There  was  a  Judgment  f6r 
the  board,  and  claimants  bring  error.  Be- 
versed. 

H.  J.  Harwl,  for  plaintiff  In  enor.   O.  W. 
Joiie%  for  defendant  in  error. 

MAHAN,  P.  J.  The  ^hitiffii  to  error  were 
publishers  of  the  county  paper  In  Grabam 
county,  and  published  the  notice  of  delin- 
quent tax  sales  for  1883.  Tbe  last  poUica^ 
tlon  was  In  the  Issue  of  tbelr  paper  of  Sep- 
tember 1,  1893.  They  failed  to  file  tbe 
proof  of  publication,  as  required  para- 
graph 6IKS7  of  the  General  Statutes,  within 
14  days  thereafter,  but  did  file  the  proper 
affidavit  on  Ibe  19th  day  of  September.  Of 
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thli  fannn  Huj  forfeited  an  rlsht  to  w 
for  the  pnbllcatloD  of  the  notice,  nnder  the 
proTJsloiiB  of  the  section  referred  to  abore. 
The  leglslatore  of  1895  paaaed  a  apedal  act 
makliiK  the  doim  for  the  prlntera'  f eea  a  le- 
gal and  valid  claim  agabut  the  covnly  of 
Ontliam,  In  taror  of  the  i^lntUCa.  Xaws 
1896,  c.  271.  Therenpon,  the  ptalntlffe  pre- 
sented to  the  board  of  county  commlselonera 
of  Graham  conn^  a  dnly-Terifled  claim  tor 
said  fees,  which  It  la  admitted  amounted  to 
$122^.  This  claim  was  rejected,  and  the 
plaintiffs  appealed  from  the  order  rejecting 
the  daim  to  the  district  conrt  of  Graham 
county.  There  was  Judgment  for  the  defend- 
ants. 

There  la  no  objection  made  to  the  diarae- 
ter  of  the  work  done,  bat  it  Is  Insisted,  flrs^ 
that  the  plaintiffs  forfeited  all  right  to  pay- 
ment, and  that  the  act  of  tin  legislature  of 
1896,  attempting  to  impose  sn  obll^tlon  for 
the  payment  of  this  claim  upon  the  county. 
Is  nnconstltuttoDSl:  **(!)  Because  It  snspoids 
the  operation  of  a  general  law  of  the  state; 
(2)  because  It  attempts  to  create  an  obllgetlon 
acMnst  the  county  which  they  were  probibtt- 
ed  from  paying  by  the  genial  law;  that  it 
Tlolates  the  proTlstons  of  section  10,  art  2,  of 
the  constlhition.  In  that  the  bill  contains  more 
than  one  subject,  and  that  the  sul^ects  or  ob- 
jects of  the  bill  ara  not  clearly  expressed  in  Its 
title."  The  first  contentlon-tbat  Is,  that  the 
r^ht  to  compensatlHt  was  forfeltedr^  with- 
out doubt  correct  Plaintiffs'  counsel  oon- 
toid  that  tbe  14  days  provided  by  the  statnte 
did  not  begin  to  run  until  the  end  of  tbe  weeb 
after  September  Ist;  that  ta,  that  the  publica- 
tion was  not  completed  until  a  week's  time 
elapsed  after  the  Issue  of  the  paper.  The  stat- 
ute seems  clearly  to  Indicate  that  the 
lature  Intended  otherwise;  that  the  14  days 
was  Intended  to  beg^n  to  run  from  the  date  of 
the  last  Issue  containing  the  pubUcatlou.  The 
county  and  stats  received  the  full  benefit  of 
the  serrlces  of  the  plaintiff,  exc^t  In  that 
th^  were  not  authorized  under  the  law  to  sdl 
the  land  for  an  amount  Including  the  printers' 
fees  provided  by  the  statute;  and,  if  they  did 
Include  In  the  amount  few  which  the  land  was 
sold  these  stotutory  fees,  undor  the  decisions 
of  the  supreme  court  the  side  would  be  void- 
able However,  neltiier  the  state  nor  the 
county  suffered  any  disadvantage  frtun  this. 
The  first  question  presented  is  not  free  from 
difficulty.  It  Is  true  that  this  special  act  an- 
nuls  the  operation  of  the  general  law  of  the 
state,  so  far  as  It  did  api^  to  the  plaintiffs. 
Our  Buprone  court  has  upheld  laws  of  a  simi- 
lar character  where  It  was  admitted  that  they 
had  this  effect  ot  suspending  the  operation  of 
a  general  law  of  the  state.  Commissioners  v. 
Shoemaktf,  27  Kan.  77.  The  special  act  the 
validity  of  which  was  sustained  by  the  court, 
therein  fixed  the  salaries  of  county  derk  and 
treasurer  In  certahi  counties,  including  Nor- 
ton county.  There  was  at  the  time  a  general 
statute  ot  the  state  fixing  salaries  of  all  coun- 
ty  officers,  and,  so  far  as  the  general  statute 


applied  to  the  counties  named  to  tbe  special 

act  under  conslderatkni  In  that  case,  Ito  <^eim- 
tlon  was  suspended,— annuUed.  Yet  the  court 
held.  Ctdef  Justice  Horton  delivering  the  opin- 
ion, that  It  did  not  violate  the  kovIsIods  ot 
article  2.  i  17.  of  ths  constltotlon.  It  Is  said 
tbat  It  came  within  the  ded^n  ot  Bcadi  v. 
Leahy,  11  Kan.  28.  In  the  laat-mentioned 
case  the  special  act  under  consideration  was 
one  authorising  a  angle  school  district  In  Neo- 
sho county  to  issue  bonds  to  build  a  sdiool 
house.  The  court  sustained  the  validity  ot 
tbe  law.  The  o{dnlon  was  dellvoed  Iqr  Jus- 
tice Brewer,  who  held  that  tlw  legislature  had 
a  discretion,  and  It  was  for  It  to  determine 
whether  the  purpose  of  the  act  could  or  could 
not  be  expediently  accomplished  by  a  geaeral 
law.  and,  if  In  their  Judgment  It  could  not 
that  It  had  a  dlbcretion  to  pass  a  special  act 
ttotwlthartandlng.  so  far  as  that  school  district 
was  concerned.  It  toterfered  with  the  general 
Stetote  of  the  state  In  relation  to  the  same 
snbject-matter.  Chief  Justice  Horton  to  the 
Shoemaker  Case  refers  to  the  case  of  State  v. 
Hitchcock,  1  Kan.  178.  which  Is  to  the  same 
effect  counsel.  In  their  brief  upon  tids 
brandi  of  the  case,  r^ler  us  to  Dsrllng  v. 
Bodgers,  7  Kan.  692,  and  Boblnson  v.  Perry. 
17  Kan.  248.  as  decisive  of  this  goesttni. 
These  cases  were  also  rdled  upon  to  the  case 
of  Commissioners  v.  Shoemako-  as  conclusive 
authority  against  the  statute  under  considera- 
tion In  that  case.  But  there  is  a  wide  (Uffer- 
ence  between  those  cases  and  the  one  nndv 
consideraticnL  In  the  case  of  Darling  v.  Bod- 
gers the  court  bad  under  consideration  the 
herd  law  of  1870,  which  was  craiflned  in  Ita 
operation  to  six  counties  of  the  state.  There 
was  to  force  at  toat  time  a  law  at  a  goieral 
nature  entitled  an  act  to  relation  to  fences, 
providing  what  should  constitute  a  legal  and 
sufficient  f^ce,  and  requiring  Adds  to  be  to- 
dosed  therewith,  under  which  a  landowner 
could  not  recover  damages  for  the  trespass  of 
cattle  unless  his  laud  was  so  fenced.  The  law 
of  1870,  caUed  the  "Herd  Law,"  so  far  as  the 
six  counties  were  concerned,  established  an  eu- 
tlrdy  different  rule  for  those  counties.  It  es- 
tablished a  rule  of  law— of  right  to  recovex^ 
of  an  entirely  different  character  to  the  six 
counties  ova  that  which  obtatoed  In  the  otha* 
counties  by  the  general  law  of  the  state  to  re- 
lation to  the  same  subject  It  was  an  at- 
tempt to  create  a  general  law  not  having  a 
uniform  operation  throughout  the  state,  and  it 
Ukewlse  attempted  to  toterfere  with  tbe  op- 
eration of  the  general  law  of  the  state  to  re- 
lation to  the  same  subject-matter,  and  was 
dearly  to  violation  of  the  first  clause  of  sec- 
tion 17,  art  2,  of  the  constitotion.  It  was 
not  Intended  to  supply  a  defect  or  cure  an  to- 
tormallty  In  the  proceedings  of  a  court  or  of 
a  public  officer  acting  within  the  scope  of  their 
authority;  nor  was  It  totended  to  give  effect 
to  acta  to  which  there  was  an  e^unss  assent 
of  the  parties  toterested  as  In  tiie  case  under 
consideration.  It  was  intended  to  have  a  par- 
amount operation,  and  not,  like  the  ease  un* 
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der  conslderatioii,  applicable  only  to  one  par- 
tlcular  act,  and  curative  thereof,  In  wbich  the 
effect  oC  tbe  act  of  the  legislature  was  simply 
to  waive  in  behalf  ot  the  state  a  forfeiture. 
In  the  case  of  Robinson  t.  Perry,  17  Kan. 
246.  the  court  bad  under  consideration  chap- 
ter 116  of  the  Laws  oi  1870,  purporting  to 
amend  paragraph  1  of  chapter  115  of  the  Laws 
of  1869,  prohibiting  sheep  from  running  at 
lax^e  in  Doniphan  county.  The  law  of  18(39, 
which  the  legislature  attempted  to  amend  by 
the  act  then  under  consideration,  was  a  law 
of  a  gaieral  nature,  the  cperatioa  ct  which  the 
test Blature  attempted  to  restrict  to  a  few  coun- 
ties. The  amendment  was  a  general  law  in 
effect,  but  limited  In  Its  operatiiHi  by  exclud- 
ing therefrom  the  county  of  Doniphan.  Both 
of  these  acts  were  In  direct  conflict  with  the 
first  clause  of  section  17,  above  cited,  and 
were  so  held  by  the  siqireme  court  This 
case  comes  wlthtn  the  rule  laid  down,  as  we 
have  heretofore  attempted  to  show,  in  Com- 
missioners V.  Shoemaker,  27  Kan.  78;  Beach 
T.  Leahy,  11  Kan.  23;  State  v.  Hitchcock,  1 
Kan.  178;  City  of  Wichita  v.  Burleigh,  36 
Kan.  42.  12  Pac.  332;  Knowles  v.  Board,  33 
Kan.  699,  7  Pac.  ^1.  In  the  case  <^  City 
of  Wichita  v.  Burleigh  the  supreme  court 
says:  "The  legislature  may  pass  a  special  act 
wbere  a  general  law  cannot  be  made  appli- 
cable, and  this,  although  the  special  act  may, 
to  some  extent,  affect  the  uniform  operation 
throughout  the  state  of  other  laws;  and,  gener- 
ally, it  Is  a  question  tox  the  legislature  to  de- 
termine whether  a  general  law  can  be  made 
applicable  or  not"  We  are  of  the  opinion 
tliat  the  first  objection  cannot  be  sustained. 

As  to  the  second  objection,  that  the  act  at- 
tempts to  create  an  obligation  against  the 
county  which  did  not  exist  before  the  act,  we 
are  of  the  opinion  that  it  cannot  be  sustained. 
It  Is  retrospective  legislation.  There  was  a 
pre-existing  moral  obligation,  at  least.  The 
county  had  contracted  an  indebtedness  which 
It  had  authority  to  do.  The  plaintiffs  liad  per- 
formed services  which  were  of  value  to  the 
county  and  state.  The  state  had  declared 
that,  in  case  of  failure  to  file  the  necessary 
aflidavit,  the  plaintiffs  should  be  precluded 
from  payment,— should  forfeit  what  they  bad 
earned  under  the  contract;  or,  rather,  in  the 
Ini^uage  of  Justice  Johnson.  It  was  not  earn- 
ed until  the  affidavit  was  filed  as  provided  by 
the  statute.  The  state  had  power  to  waive 
tills  condition,— to  waive  the  forfeiture;  and 
under  such  conditions  retrospective  legislation 
Is  not  a  violation  of  the  constitution.  It  was 
the  province  of  Oie  legislature  to  determine 
whether  there  was  a  pre-existing  moral  obIl< 
gation.  The  court  might  also  inquire  Into 
this  question,  but  there  are  not  two  sides  to  It. 
That  the  county  has  derived  all  the  hen^ts 
that  It  could  derive  from  the  performance  of 
the  contract,  there  Is  no  question;  that  the 
plaintiffs  had  performed  valuable  services, 
there  is  no  question ;  and  that  but  for  the  pro- 
visions of  the  statute  th^  were  entitled  to 
payment;  and  the  le^slatnre  simply  said, 


"We  waive  the  provlslouB  of  this  statute  in 
this  particular  case,  and  direct  the  coimty,  In 
behalf  of  the  state,  to  discharge  this  moral 
obligation."  Craft  t.  Loflnck,  34  Kan.  80S, 
8  Pac.  359;  Cktuunissloners  v.  Bunko-,  16 
Kan.  498. 

The  third  contention,  that  the  special  act 
violates  the  provisions  of  section  16  of  article 
2  of  the  constitution.  Is  likewise  untenable. 
The  title  to  this  act  is  very  full  and  comi>Iete. 
It  is:  "An  act  to  legalise  the  pi'biters'  affida- 
vit of  the  publication  of  notice  of  sale  of  real 
estate  for  delinquent  taxes,  and  the  filing  of 
the  same,  and  the  collection  at  the  taxes  and 
charges  thereunder  for  the  county  of  Graham 
for  the  year  1893."  Laws  1895,  c.  271.  There 
is  but  one  object  expressed  in  this  title,  and 
that  is  to  cure  a  defect  occasioned  by  the  fail- 
ure of  the  plahitlffa  to  file  their  affidavit  with- 
in time  to  create  a  iegal  obligation  against 
the  county  of  Graham,  so  that  the  county  of 
Graham  might  include  In  Its  sale  of  land  the 
charges  for  the  publication  of  the  notice.  In 
order  to  accomplish  this  purpose,  the  county 
of  Graham  must  be  liable  to  the  plaintiffs  for 
this  bill,  and  must  pay  the  same.  Tbat  pur- 
pose Is  clearly  manifested  In  the  title.  State 
V.  Sanders,  42  Kan.  228,  21  Pac.  1073;  Cooley, 
Const.  Llm.  p.  144  et  seq.  It  follows  that 
the  judgment  of  the  district  court,  holding  the 
county  not  liable  for  this  bill,  was  erroneous, 
and  must  be  reversed.  Judgment  reversed 
and  case  remanded,  with  directions  to  grant 
a  new  trial    All  the  Judges  concurring. 


BURTON  T.  I.  M.  YOST  MILLING  CO. 

(Court  of  Appenls  of  KaniuiB,  Northern  Depart- 
ment, W.  D.    Not.  5,  1897.) 

Trial— Takivo  Case  from  Jcrt— Action  os  Cos- 
tract— Qu  asTioys  or  Court— Nbw  Trial. 

1.  In  the  trial  of  a  ease  to  a  jnry,  wherein 
there  is  any  disputed  issue  of  fact  upon  all  the 
evidence,  it  is  not  error  for  the  court  to  overrule 
a  demurrer  thereto,  and  submit  the  case  to  a 
jury. 

2.  If  an  issue  of  met  is  sustained  by  the  un- 
disputed evidence  in  the  case,  it  is  error  for  the 
court,  by  its  instructions,  to  submit  the  question 
to  the  jury  to  be  decided  by  them, 

3.  In  the  trial  of  an  action  the  basis  of  which 
is  a  contract  evidenced  entirdy  by  letters  be- 
tween the  parties,  it  is  the  duty  of  the  court  to 
tell  the  jury,  by  its  instructions,  what  is  the  le- 
gal effect  or  interpretation  of  such  written  con- 
tract; and  it  is  error  for  the  court  to  submit  to 
the  jury  such  Interpretation  as  a  question  of  fact 
to  be     them  decided. 

4.  In  such  case  It  is  error  for  the  court  to  re- 
fuse the  request  of  a  party  to  instruct  the  jury 
what  ia  the  true  Interpretation  ot  snch  written 
contract. 

5.  If  the  special  fiudinga  of  the  Jury  upon 

facts  cecessary  to  the  determination  of  the  case 
and  to  the  support  of  their  general  verdict  are 
contrary  to  the  undisputed  evidence  in  the  case, 
it  is  the  duty  of  the  court  to  set  aside  both  the 
Gudings  and  the  verdict,  and  award  a  new  trial. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Ellis  county. 
Action  by  John  M.  Burton  against  the  I. 
M.  Yost  Mlllkig  Company  to  recover  the  price 
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of  vbeat  Bold  and  d^rered  bj  plaintiff  to 
defendant  There  was  a  judgment  in  faTor 
of  defendant,  and  ^aintlff  brlnga  error.  Be- 
Tened. 

A.  H.  EUiB  ana  F.  T.  Bumbam,  for  plalntUt 
In  error.  A.  J.  Bryant  and  COiaa.  A.  HlUer, 
for  defendant  ti.  erzor. 

HAHAN,  P.  J.  There  are  nnmennn  as- 
signments of  error  In  this  case. 

As  to  the  first,  It  Is  saffident  to  say  that 
we  cannot  determine  from  the  record  that  the 
CDort  abused  Its  discretion  In  permitting  the 
defendant  to  file  an  amended  answer. 

As  to  the  second,  tinder  the  statute,  the 
verification  of  the  answer  was  sufficient  to 
create  an  issue  upon  the  aliegatlOQS  of  the 
petition,  and  the  court  did  not  err  In  denying 
the  plalntilTa  motion  for  lodgment  upon  the 
pleadings. 

As  to  the  third,  the  Issues  Joined  by  the 
pleadings  throw  the  bordoi  of  proof  upon  tbe 
plaintiff,  and  the  court  did  not  err  In  so  hold- 
ing. 

Under  tht  fourth  assignment  of  error,  there 
is  no  question  but  that  the  court  admitted 
eTideuce  that  was  immaterial,  and  in  no  man- 
connected  with  the  transaction'  which 
waa  the  subject  of  controversy.  Tbe  entire 
transaction  upon  which  the  suit  Is  based  Is 
contained  In  written  correspondence  between 
the  parties  thereto.  This  cwreepondence  dle- 
dosee  that  one  L  S.  Teoman,  acting  In  behalf 
of  the  plaintiff.  Burton,  sold  and  shipped  to 
the  defendant  two  car  loads  of  wheat,  the 
property  of  the  plaintiff.  It  likewise  discloses 
that  after  the  sale  of  the  wheat,  and  before 
fta  delivery,  the  defendant  sold  to  Yeoman  a 
car  load  of  floor.  The  correspondence  shows 
that  tbe  flour  was  sdd  on  80  and  60  days' 
time,  with  a  privilege  on  the  part  of  Yeoman 
of  paying  cash  with  a  discount  If  be  so  elect- 
ed. Any  prior  transactions  between  Yeoman 
and  the  defendant  were  ImmaterlaL  The 
qneetlons  involved  in  the  controversy  are 
these,  and  none  other:  Whose  wheat  was  it 
that  Yeoman  sold  to  Yost?  If  It  was  Bur- 
ton's wheat,  did  tbe  defendant  know  that 
fact,  or  bad  he  knowledge  of  sufficient  facts 
in  relation  thereto  to  put  him  upon  inquiry 
which  would  have  led  to  a  knowledge  of  the 
fact?  Or  did  be,  relying  upon  the  ownership 
apparent  in  Yeoman,  sell  Yeoman  the  fiour 
with  the  expectation  that  the  price  or  value 
of  one  should  constitute  a  credit  on  the  other? 
Or,  in  other  words,  if  tbe  wheat  was  the 
plaintiffs,  was  defendant  a  purchaser  thereof 
for  value,  without  any  knowledge  or  notice  of 
the  ownership  of  Burton?  None  of  tbe  prior 
transBCtiona  between  Yeoman  and  Burton  were 
calculated  to  throw  any  tight  upon  these  ques- 
tions, and  were  therefore  ImmateilaL  But  the 
evidence  so  admitted  was  not  of  such  an  ob- 
jectionable character  as  to  prejudice  the  rights 
of  the  plaintiff,  and  therefore  constituted  no  te- 
Tersible  error. 

Tbe  next  assignment  of  error  Is  that  the 
coort  ened  bi  OTerrullng  the  demurrer  of  the 


plaintiff  bdow  to  tbe  evidence  ot  the  defend- 
ant Ttee  were  Involved  questions  of  fact 
proper  to  be  submitted  to  the  Jury  under  prop- 
er guidance  and  Instmctions  of  the  court;  wa 
that  this  contention  most  falL 

Tbe  sixth  assignment  of  error  Is  as  to  tbe 
Instruction  of  tbe  court  to  the  jury.  The  first 
part  of  the  Instroction  set  out  In  the  brief 
onder  this  assignment  seems  to  be  unobjection- 
able, and  fairly  states  the  contention  of  the  de- 
fendant 'Rie  second  clause  of  the  instruction 
complained  of,  and  set  out  in  plaintiffs  brief, 
is:  "The  first  question  for  yon  to  decide  la 
wbetbo:  the  wheat  in  controvnsy  belonged  to 
the  plaintiff  at  tbe  time  It  was  ddivered  to  tbe 
defendant  Yost;  and,  if  you  find  from  tbe 
evidence  that  It  did  not  then  your  verdict 
should  be  for  tbe  defmdant"  Hie  evidence  In 
the  case  did  not  warrant  tbis  Instruction. 
There  was  no  evidence  whatever  that  tbe  wheat 
belonged  to  Yeoman.  The  entire  evidence  Is 
that  the  wheat,  as  a  matter  of  fact  belonged 
to  tbe  plaintiff;  and  tbe  court's  instroction  In 
this  bdialf  was  calculated  to  mislead  the  Jury, 
and  give  them  warrant  for  finding,  as  they  did, 
against  tbe  evidence.  The  fourth  Instruction 
likewise  Is  not  sopported  by  the  evidence.  As 
hwetofore  stated,  tbe  transaction  Is  evidenced 
entirely  liy  correspondence.  The  wheat  was 
bought  first  It  was  to  be  paM  for  in  ca^  op- 
on  delivery,  or  within  a  reasonable  time  at 
least  and  not  upon  time.  Tbe  first  car  shipped 
was  billed  in  the  name  of  the  plaintiff  as  con- 
signor, and  the  un  of  lading  to  tbe  defendant 
was  accompanied  by  a  draft  of  Barton  drawn 
against  tbe  ^eat  which  waa  paid  by  tbe  de- 
fendant Before  tbe  receipt  of  this  wheat  by 
tbe  defendant  he  was  notified  by  Yeoman,  by 
letter,  that  the  wheat  twlonged  to  the  plaintiff. 
He  was  further  advised  that  Yeoman  was  adl- 
Ing  hbu  the  wheat  for  the  plaintiff,  and  that 
he  was  accounting  to  Barton  for  less  money 
than  the  defendant  was  paying,  accompanied 
by  a  request  not  to  disclose  this  fact  to  the 
plaintiff.  The  flour  was  sold  Intemediate  be- 
tween the  purchase  of  the  wheat  and  tbe  de- 
Uvery,  on  80  and  00  days'  time,  with  an  option 
on  the  part  of  Yeoman,  as  we  have  bereto- 
fore  said,  of  paying  casta  at  a  discount  Tbe 
coort  Bobmltted  this  qoeatlon  to  the  jury  by 
tbe  fourth  instruction,  to  say  whether  at  not 
the  defendant  paid  for  tbe  wheat;  that  1%  aold 
and  delivered  tbe  floor  to  Yeoman  to  payment 
of  the  wheat  nie  writings  so  deariy  dlsdose 
the  contniy  that  It  waa  the  duty  of  tbe  conrt, 
Instead  of  sutnnlttlng  tbe  qoeatkm  to  the  Jury, 
to  have  said  to  the  jory:  *13iIb  written  cott- 
tract  In  legal  effect  dlsdosea  the  fact  that 
tbe  porGbase  of  the  wheat  and  the  sale  of  tiie 
floor  were  Independent  of  eadi  otbeft  ao  tar  aa 
the  paymtBitstberefbrwere  concerned.**  Where 
a  oontiact  la  In  writing,  upon  wbldi  both  par- 
ties rely,  It  is  the  duty  of  the  ooort  to  teU  tbe 
Jury  what  the  legal  efltact  la,  and  not  to  aalh 
mit  to  them  an  Interpretatkm  thfivaot  m  a  iiiws- 
tloD  of  fact 

Tbe  seventh  aaalg^iment  of  cnw  la  baaed 
upon  the  refusal  of  the  coort  to  give  the  jury 
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certain  InatnicHooa  ptajeA  for  l>y  the  plaintiff. 
The  first.  In  effe<:t,  Is  a  request  for  the  coort 
to  say  to  the  Jury  that  the  defendant  was 
liable  for  both  the  cars  of  wheat,  at  a  price  of 
TO  cents  per  bushel.  This  was  properly  re- 
fused, for  the  reason  that  there  was  no  time 
fixed  by  the  contract  for  the  delivery  of  the 
wheat.  It  was  expressed  In  the  proposition  of 
the  defendant  that  the  bid  for  the  wheat  must 
be  accepted  at  once,  but  the  time  for  Its  de- 
livery was  left  an  open  question.  It  \ras 
tberefore,  under  the  rales  of  law,  to  be  deliv- 
ered within  a  reasonable  time.  The  defend- 
ant contended,  in  effect,  that  It  was  not  bo 
delivered;  that  he  snbseqnently  advised  the 
lAalntlff,  through  Us  agent  Teoman,  hy  letter, 
that,  tmlees  the  second  car  of  wheat  wss 
ttiere  within  a  certain  time,  be  conld  not  use 
it  ander  the  contract;  and,  when  It  did  ar- 
rive, he  advised  Teoman,  the  agent  of  the 
[dalntlfr,  that  he  would  not  accept  the  wheat 
under  the  contract,  but  would  pay  him  56 
cents  a  bushel  for  it  So  that  It  was  a  qnes- 
tton  to  be  submitted  to  the  Jury  whether,  In 
ftict,  the  wheat  was  delivered  within  a  rea- 
sonable time,  under  all  tbe  circumstances. 
The  foorth  instruction  asked  was  a  propw 
statement  of  tbe  law  governing  the  case  nn< 
der  the  evidence,  and  should  have  been  given. 
Tbe  fifth  request  also  should  have  been  givut, 
to  the  effect  that,  under  the  written  eontraet 
disclosed  by  tbe  correspondence  between  the 
partlea,  the  price  of  the  flour  did  not  oonatl- 
tDte  a  inyment  for  the  wheat  Indeed,  the 
evidence  discloses  tbe  fact  that,  at  tbe  time 
tbe  d^eodant  bought  the  two  oars  of  wheat 
he  did  not  know  that  he  would  sen  any  flour 
to  Temnan.  Likewise,  the  sixth  request  up- 
on the  same  grounds,  was  proper,  and  should 
have  loeen  given.  The  undisputed  evidence 
■hows  that  the  wheat  was  the  property  of 
ttie  plaintUf ,  and  that  the  dtf  endant  purtedl 
with  nothing,  relying  upon  the  apparent  own- 
ership of  the  baUee,  Yeoman.  We  do  not 
consider  the  refnaal  to  give  tbe  fourteenth  In- 
ftmctlon  material  error,  prejudicial  to  the 
lights  of  the  phdntltr. 

Tbe  eighth  assignment  of  error  Is  that  the 
■pedal  findings  of  the  Jury  were  not  sustain- 
ed by  the  evidence,  and  were  contrary  there- 
to and  contradictory  to  each  other,  and  the 
court  erred  In  refusing  to  set  the  same  aside, 
and  grant  to  the  plaintiff  a  new  trial.  The 
first  special  finding  complahied  of  by  tbe 
|t|i^tit!fr  la  as  fallows:  "Who  was  the  owner 
et  the  wheat  In  controversy?  Ans.  I.  S.  Yeo- 
man." This  is  directly  contrary  to  all  the 
evidence  In  the  case,  and  Is  wholly  unsup- 
ported thereby.  By  the  third  special  finding, 
the  Jury  found  that  Burton  was  the  consignor 
of  the  first  car;  and,  by  the  fifth  flndin^  they 
find  that  he  was  the  consignor  of  the  second 
car.  That  the  receipt  signed  by  the  defend- 
«nt  for  the  wheat  disclosed  the  fact  that  J. 
U.  Burton  was  the  consignor  the  jury  found 
by  the  tenth  finding.  The  eleventh  finding 
la  as  follows:  "Did  tbe  defendant  have  no- 
tice, when  and  before  he  unloaded  the  second 


car  of  wheat  In  controversy,  that  the  plaintiff 
had  or  claimed  any  Interest  In  the  same  7** 
To  this  the  Jury  answered,  "Xo."  Tbe  second 
car  of  wheat  as  disclosed  by  the  evidence, 
was  received  by  the  defendant  after  the  6tli 
of  July.  As  early  as  the  22d  of  June,  the 
defendant  was  Informed  by  the  letter  of 
Yeoman  that  the  wheat  belonged  to  Burton. 
Burton  had  drawn  a  draft  against  the  first 
car  of  wheat  which  was  received  the  26th 
of  June,  with  the  bill  of  lading  attached, 
showing  that  he  had  shipped  the  wheat  to 
Yost  and  this  draft  was  paid  by  the  defend* 
ant  about  that  time.  So  that  tbe  entire  evi- 
dence Is  against  the  correctness  of  this  find- 
ing. By  the  ^venth  special  finding,  the 
Jury  are  asked  If  the  defendant,  before  he 
unloaded  tbe  second  ear  in  controversy,  bad 
knowledge  or  notice  of  any  facts  sufilclent  to 
put  a  reasonable  or  pradent  man  on  inquiry 
as  to  the  ownership  or  Interest  of  the  plain- 
tiff In  the  wheat,  to  which  the  Jury  answer- 
ed, "No."  By  the  fourteenth  finding,  the  jury 
say  that  the  plaintiff  had  received  from  the 
defendant  pay  tor  this  wheat  By  the  fif- 
teenth, they  say  that  the  defendant  paid  the 
plaintiff  for  the  wheat  In  merchandise  on  the 
IjSth  of  June,  ISOO.  By  the  sixteenth  finding, 
they  say  the  defendant  paid  Yeoman  In  mer- 
chandise. By  the  seventeenth  finding,  they 
say  that  Yeoman  accepted  the  car  of  fioor 
In  part  payment  for  the  wheat  In  controversy 
about  the  17th  of  June,  1895,  and  by  his  td- 
egram  of  June  ISth.  This  is  dlrecOy  contrary 
to  the  facts  disclosed  by  the  writing.  By  the 
eighteenth  finding,  the  Jury  say  that  Teoman 
was  to  pay  for  tbe  car  of  flour  on  demand. 
This  is  contrary  to  tbe  express  terms  <^  tbe 
contract  In  writing,  respecting  the  purchase 
of  the  fiour.  The  jury  seem  to  have  paid 
very  little  regard  to  the  evidence  In  the  easa 
In  fact  In  their  verdict  as  returned  In  the 
first  Instance  they  found  that  tbe  plaintiff 
was  Indebted  to  the  defendant  In  a  sum  equal 
to  the  difference  between  the  price  ot  tba 
flour  and  the  second  car  of  wheat  hut  wen 
required  by  the  court  when  ccnulng  in  with 
that  verdict  and  special  findings,  to  return 
and  correct  the  verdict  by  omitting  the  dam- 
ages. It  was  the  duty  of  the  court  to  set 
ai^de  the  spedal  findings  and  the  general  rtst- 
diet  based  thereon,  and  to  have  granted  the 
plaintiff  a  new  trial.  Tbe  judgment  of  the 
district  court  is  reversed,  with  directions  to 
grant  to  the  plaintiff  a  new  trial,  and  proceed 
therein  In  accordance  with  this  opinion.  All 
the  judges  concurring. 


ff  Ktn.  A.  SOI) 
ROTHSOHILD  et  aL  T.  K-IAFT  ct  al. 

^nrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment G.  D.  Kov.  15,  18970 

JUDOHSHT  EnTBRSD  BT  UIBTI.KB — MoninCATIOIT. 

Where  a  petition  to  foreclose  a  mortgage  la 
filed  that  states  that  the  debt  secured  by  said 
mortgage  is  a  first  lien  upon  the  real  estate  there- 
la  docribed,  subject  only  to  a  balance  due  vgom 
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-a  certain  mortgage  of  $2,000  to  John  Kraft,  and 
the  copy  of  the  mortgage  attached  to  said  peti- 
tion as  the  infitrument  foreclosed  stated  that  the 
premises  are  free  and  clear  of  all  incumbrance 
except  one  mortgage  of  $2,000  in  Cavor  of  John 
Kraft,  and  the  court,  without  having  his  atten- 
tion called  to  the  petition,  or  the  allegations 
thereof,  and  not  being  informed  as  to  what  they 
contained,  by  inadvertence  and  mistake  approved 
a  jonrual  entry  pret>ared  by  plaintiff's  attorn^ 
declaring  said  mortgage  being  foreclosed  a  first 
lien  upon  said  property,  and  barring  the  interest 
of  all  the  defendants  therein,  hdd,  that  it  was 
the  duty  of  the  court,  upon  having  his  attention 
directed  to  the  facts  as  herein  stated,  to  set 
aside  said  judgment,  and  to  so  modify  the  same 
as  to  protect  the  rights  of  all  parties  thereto. 
(Syllaboa  by  the  Co<irt.) 

Error  from  district  court,  Saline  connty;  B. 
F.  Ttaompson,  Judge. 

Action  by  Hannah  Rothschtld  and  the  Urst 
National  Bank  of  Cobleskill,  N.  Y..  against 
John  Kraft  and  others.  Judgment  for  plain- 
tiffs. From  an  order  modifying  the  same  on 
the  petition  of  John  Kraft,  plaintiffs  bring 
error.  Affirmed. 

W.  H.  Bishop,  Burch  &  Burcb,  and  Mohler 
&  HlUer,  for  plaluUffs  In  error.  Z.  C.  111111- 
kln,  for  defendants  in  error. 

WELLS,  J.  This  action  was  originally 
brought  In  the  district  court  of  Saline  county 
by  the  plaintiff  iu  error  against  the  defend- 
ants In  error  to  foreclcwe  a  mortgage  on  real 
estate  in  said  county.  The  petition  alleges 
that  the  plaintiff's  mortgage  "is  a  first  lien 
upon  said  real  estate,  subject  to  the  balance 
due  upon  certain  mortgage  of  $2,000  to  John 
Kraft."  The  copy  of  the  mortgage  attached 
to  plaintiffs  petition  stated  that  the  prem- 
ises are  "free  and  clear  of  all  incumbrances 
except  one  mortgage  of  $2,000  in  favor  of 
John  Kraft."  The  petition  also  states  "tliat  the 
Interest  of  each  of  said  defendants  is  subject 
to  plaintiff's  lien  thereon."  'Ihe  prayer  of  the 
petition  asks  that  the  court  find  the  amount 
ot  the  prlncliml  and  interest  due  on  the  said 
mortgage  debt  to  John  Kraft,  and  that  the 
plalntlfT's  mortgage  be  foreclosed,  that  the 
lien  interests  and  claims  of  said  defendants 
be  determiaed,  and  that  plaintiff  be  adjudged 
to  hare  a  first  lien,  etc.,  and  that  defendants 
be  barred  from  any  right,  title,  and  Interest 
In  said  premises.  The  petition  did  not  ask 
that  tbe  defendants  be  required  to  show  their 
interests,  If  any,  and  John  Kraft  did  not  ap- 
pear. On  Septeml»er  4,  1895,  juilgiuent  was 
rendered  foreclosing  said  mortgage,  and  de- 
claring It  a  first  lien  on  said  premises,  aud 
barring  defendants'  Interests  therein.  An  or- 
der of  sale  was  duly  Issued,  and  tbe  property 
sold,  and  a  motion  to  confirm  said  sale  filed 
December  16,  1890.  On  the  same  day  John 
Kraft  filed  a  motion  to  vacate  said  judgment, 
and  to  reform  and  correct  the  same  so  as  to 
order  the  property  sold  subject  to  said  Kraft 
mortgage,  as  a  first  Hen.  The  bearing  of 
eald  motion  was  continued  until  January  15, 
1S90,  at  which  time  it  was  heard  and  sus- 
tained, to  which  said  plaintiff  excepted,  and 
brings  tbe  case  here  for  review.   At  the  hear- 


ing of  said  motion  the  court  made  tbe  follow- 
ing statement,  and  caused  It  to  be  embodied 
In  tbe  record:  "This  judgment  was  rendered 
without  appearance  of  defendant  Kraft,  and 
when  judgment  was  taken  my  attention  was 
not  called  to  the  allegations  In  the  plalntlfTs 
petition,  and,  If  it  had  been,  no  such  judg- 
ment would  have  been  entered  In  tbe  ca>$e. 
The  court  passed  no  judgment  on  the  rights 
of  the  parties  under  the  all^atious  as  tbey 
stand  In  the  petition.  Such  allegations  were 
not  made  itnown  to  the  court.  The  court  re- 
lied upon  the  statement  of  the  counsel  for 
plaintiff  that  the  Judgment  asked  by  him  was 
warranted  by  the  pleadings,  and  for  that  rea- 
son pleadings  were  not  examined  by  the 
court;  aud  tbe  Journal  entry,  after  being 
prepared  by  plaintiff's  attorney,  was  signed 
by  me  without  examination.  Tliat  the  judg- 
ment entered  la  this  case  did  not  then,  and 
does  not  now,  expi-ess  the  judgment  of  this 
court  upon  the  rights  of  tbe  parties  under  tbe 
pleadings  In  the  case,  and  should  be  corrected 
and  modified  as  asked  by  tlie  defendant 
Kraft"  The  petition  In  this  case  stated  plain- 
ly, both  In  the  body  thereof  and  in  tbe  re- 
citals of  the  mortgage  attached,  that  the 
plaintiff's  mortgage  was  second  to  a  first 
mortgage  to  John  Kraft  tot  $2,000  and  Inter- 
est; and  under  tbe  well-settled  rule  that, 
where  the  allegations  of  a  pleading  are  In- 
consistent, those  made  against  the  Interest  of 
the  pleader  will  be  taken  as  true,  the  peti- 
tion did  not  warrant  the  Judgment  first  ren- 
dered, the  same  being  without  authority,  and 
void,  as  not  within  the  Issues  raised  by  tbe 
pleadings.  It  was  the  duty  of  the  court  to 
set  it  aside,  and  render  a  Judgment  that  was 
within  its  autborl^'.  Tbe  judgment  of  the 
district  court  vlU  be  affltmed.  All  the  Judges 
concnrrliig. 

(A  Kas-App.  au) 

STANDARD  Oil.  CO.  et  al.  t.  ANOEVINE. 

(Court  of  Apiieals  of  KanBas,  Northern  Depart- 
ment, C.  D.    Nov.  15,  1897.) 

BxBcuTiON— Law  os  Intoxicatino  LiqcoRB. 

A  levy  of  execution  by  a  sheriff  or  consta- 
ble on  intoxicating  liquors,  and  a  sale  thereun- 
der, are  iu  violation  of  the  letter  and  spirit  of  the 
constitutinu  and  statutes  of  this  state,  and  can- 
not be  suRtained  by  the  courts. 
(Syllabus  by  the  Court) 

Error  from  district  court.  Cloud  county;  V. 
W.  Sturges,  Judge. 

Action  by  the  Standard  OH  Oompany  and 
others  against  C.  H.  Angevine.  Jti^ment 
for  defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

Caldwell  &  Ellis,  for  plaintiffs  In  error.  Pul- 
slfer  &  Alexander,  for  defendant  In  error. 

MAIIAN.  r.  J.  The  only  question  In  tbts 
case  is:  Can  a  sheriff  or  constable  levy  upon 
and  sell,  under  execution.  Intoxicating  liq- 
uors? It  seems  clear  to  us  that  this  question 
must  be  answered  In  the  negatire.    It  Is 
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agreed  that,  If  the  law  Is  bo,  the  Judgment  of 
the  court  was  proper,  and  ought  to  be  af- 
firmed. The  supreme  court  has  held,  In  Kor- 
man  v.  Henry,  32  Kan.  49,  3  Pac.  764,  that  a 
mortgage  upon  intoxicating  liquors,  executed 
for  no  other  purpose  than  to  secure  a  prom- 
issory note,  Is  Toid,  for  the  reason  that  It 
contravenes  the  provision  of  chapter  128  of 
the  Laws  of  1881,  commonly  known  as  the 
"Prohibitory  Ltquor  Law."  The  court  says: 
"That  act  prohibits  the  sale  and  barter,  di- 
rectly and  Indirectly,  of  all  kinds  of  Intoxicat- 
ing liquors,  except  for  medical,  scientific,  and 
mechanical  purposes,  and  makes  It  a  criminal 
offense  for  any  person  to  sell  or  barter,  di- 
rectly or  Indirectly,  any  kind  of  Intoxicating 
liquor,  except  for  some  of  such  purposes." 
The  law  further  provides  that  no  one  but  a 
licensed  pharmacist  shall  sell  liquor  in  this 
state,  even  for  such  purposes.  The  prohib- 
itory amendment  to  the  constitution,  adopted 
by  the  people,  declares:  "The  manufacture 
and  sale  of  intoxicating  liquors  shall  be  for- 
ever prohibited  In  this  state,  except  for  medic- 
al, scientific  and  mechiiulcal  puriwses."  Ar- 
ticle 15,  f  10.  To  permit  a  sheriff  to  levy  up- 
on and  sell  Intoxlcattng  liquors  under  a  writ 
of  execution  would  contravene  this  policy  es- 
tablished by  the  constitution.  If  an  officer 
cannot  sell,  he  cannot  levy.  If  an  officer 
were  permitted  to  sell  Intoxicating  liquors  un- 
der a  writ  of  execution,  every  restraint  Im- 
posed by  the  statute  would  be  removed. 
There  are  no  restrictions  provided  for  the  reg- 
ulation of  gales  by  officers.  If  he  were  per- 
mitted to  sell,  the  sale  would  be  at  large,  to 
every  person  alike,  without  discrimination, 
for  every  purpose  alike.  If  we  should  hold 
that  a  sheriff  or  other  officer,  having  a  writ 
of  execution,  could  levy  upon  and  sell  Intoxi- 
cating liqaors,  we  would  be  compelled  to  hold, 
l^y  analogy,  that  a  sheriff  could  levy  a  tax 
warrant  upon  liquors,  and  sell  the  same,  with- 
out restraint  or  restriction;  that  an  assignee 
In  Insolvency  proceedings  would  be  author- 
ized to  sell  without  limitations  or  restrictions; 
that  an  executor  or  administrator  might  sell 
without  limitations  or  restrictions.  Can  there 
be  any  question  that  these  sales  would  vio- 
late the  very  letter  as  w^eli  as  the  spirit  of 
the  constitution  and  the  statute?  The  judg- 
ment of  the  district  court  holding  that  such 
levy  and  sale  could  not  be  made  Is  doubtless 
correct,  and  In  harmony  with  the  spirit  of  the 
law  and  the  decision  of  the  supreme  court, 
and  is  affirmed.   All  the  Judges  concurring. 


(6Kan.App.  305) 

HOTT  V.  CARPRNTER  et  al. 
fCourt  of  Appeals  of  KauHus,  Xorthprn  Depart- 

meiit,  C.  D.  Nov.  15.  1897.) 
AcnoN  oy  Note  —  Answbh —  Isscbb  —  Fiuxo 

iT.F.ADrSOB — RkH&KKS  or  COUNSBU 

1.  Where  an  answer  admits  the  execution  of, 
and  the  indorsemeiits  upon,  a  promissory  note, 
but  denies  all  otlier  ailngatioDs  of  the  petition, 
riod  alleges  "that  the  action  is  not  brought  in 
the  name  of  the  real  party  in  Interest,"  such  an- 


swer puts  in  issue  the  ownership  of  such  note, 
and  coaltenges  the  right  of  the  plaintiff  to  re- 
cover thereon.  A  general  demurrer  to  sadi  an- 
swer as  a  whole  was  properly  overruled.  A  de- 
murrer which  reached  the  whole  pleading  can- 
not be  sustained  if  the  pleading  is  good  in  part, 

2.  The  right  of  the  trial  court  to  grant  leave 
to  file  pleadings  is  found  in  section  106,  Code 
Civ.  Proc.  This  section  leaves  the  matter  of  al- 
lowing pleadings  to  be  filed  after  answer  wholly 
in  the  aiscretlon  of  the  trial  court. 

3.  An  objection  and  exception  must  be  taken  at 
the  time  "to  remarks  of  counsd"  in  the  trial  of 
a  cause,  in  order  to  be  available  in  this  court. 
No  objection  to  the  remarks  of  counsel  at  the 
trial  can  be  considered  by  this  court,  onlesa  ex- 
ceptions are  taken  at  the  time  of  the  trial. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Jewell  county; 
Cyrus  Heren,  Judge. 

Action  by  S.  A.  Hoyt  against  C.  A.  Carpen- 
ter and  J.  C.  Modlln.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

M.  R.  Sutherland,  for  plaintiff  In  error.  R. 
W.  Turuer  and  T.  S.  Klrkpatrlck,  for  defend- 
ants In  error. 

Mcelroy,  J.  This  was  an  action  brought 
by  S.  A.  Hoyt,  plaintiff  In  error,  against  0.  A. 
Carpenter  and  J.  C.  Modlin,  defendants,  on 
the  following  promissory  note:  "$500.00. 
Burr  Oak,  Kansas,  February  1st,  1804.  One 
year  after  date,  I  promise  to  pay  to  the  order 
of  Hester  L.  Doty  five  hundred  dollars,  at 
Burr  Oak,  Kansas,  value  received,  with  In- 
terest at  10  per  cent,  per  annum.  O.  A.  Car- 
penter. J.  C.  ModllD."  Indorsed:  "Hester 
L.  Doty."  The  defendant  C.  A.  Carpenter 
filed  an  unverified  answer,  "admitting  the 
execution  of  the  note,  and  denying  every  oth- 
er allegation  of  fact  In  said  petition  contain- 
ed; that  this  action  Is  not  brought  In  the 
name  of  the  real  party  In  Interest,  and  shouIU 
be  dismissed."  The  plaintiff  filed  a  demnr 
rer  to  the  answer,  "that  the  said  answer  does 
not  state  facts  sufficient  to  constitute  a  de- 
fense to  plaintiff's  cause  of  action."  The  de- 
murrer was  argued,  overruled,  and  exceptions 
taken.  Thereupon  the  defendant,  by  permis- 
sion of  the  court,  filed  an  amended  verified 
answer  Instanter,  to  which  the  plaintiff  ex- 
cepted. The  plaintiff  filed  his  reply,  consist- 
ing of  a  general  denial.  A  trial  was  had 
upon  the  Issues  Joined,  which  resulted  In  a 
verdict  and  Judgment  for  the  defendant.  Mo- 
tion for  a  new  trial  was  filed,  overruled,  and 
plaintiff  presents  the  case  to  this  court  for  re- 
view, and  alleges  error; 

1.  That  the  court  erred  In  overruling  the 
demurrer  to  the  original  answer  of  the  de- 
fendant. In  all  actions,  allegations  of  the 
execution  of  a  written  instrument  and  in- 
dorsements thereon  are  taken  as  true  unless 
denied  under  oath.  Code  Civ.  Proc.  f  106. 
The  original  answer  admitted  the  execution 
of  the  note  and  the  Indorsement  thereon,  and 
denied  all  other  allegations  of  the  petition, 
and  set  out  that  "thte  action  Is  not  brought 
In  the  name  of  the  real  party  in  Interest" 
This  answer  put  in  Issue  the  ownership  of 
the  note^  and  challenges  the  right  of  plaintiff 
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to  recoTW  thereon.  The  demurrer  was  to 
tbe  answer  as  a  whole.  A  demnrrer  wlilch 
reached  the  whole  pleading  cannot  be  sus- 
tained If  the  pleading  Is  good  In  pert.  If  the 
answer  Is  defectire,  and  contains  one  good 
count,  a  general  demurrer  to  the  whole  an- 
swer should  be  overruled.  This  answer  was 
good  In  part,  and  the  demurrer  was  properly 
OTorruled.  The  rnllng  of  the  court  on  this 
demurrer  could  not  affect  the  substantial 
rights  of  plaintiff  In  error,  for  the  reason  the 
case  was  not  tried  on  this  answer.  Immedi- 
ate after  the  court  oTerruled  the  demnrrer, 
tbe  defendant,  1^  permission  of  tbe  court, 
filed  an  amended  Terlfied  answer. 

2.  That  the  court  erred  in  permitting  the 
defendant  to  file  an  amended  verlfted  answer. 
And  herein  complaint  la  made  that  there  was 
an  abuse  of  discretion  on  the  part  of  the  trial 
court  in  granting  leave  to  defendant  to  file 
his  amended  answer.  This  amended  answer 
was,  ta  substance,  the  same  as  the  original. 
The  principal  difference  between  the  amended 
and  orii^l  answer  Is  tliat  the  amended  an- 
swer waa  verified.  The  right  of  the  trial 
court  to  grant  leave  to  file  pleadings  Is  found 
In  section  106,  Code  Civ.  Froc.,  which  reads: 
"The  court,  or  any  judge  thereof  In  vacation, 
may,  in  his  dtecretlon,  and  upon  such  terms 
as  may  be  Just,  allow  an  answer  or  reply  to 
be  made,  or  other  act  to  be  done,  after  the 
time  limited  by  thte  act,  or  by  an  order  en- 
large such  time."  This  section  of  the  Code 
leaves  the  matter  of  allowing  pleadings  to  be 
filed  wholly  in  the  discretion  of  the  trial  conrt. 
Did  the  trial  court  abuse  Its  discretion  In  per- 
mitting the  answer  to  be  filed?  The  record  Is 
sUent  as  to  what  showing  was  made.  If  any, 
by  the  defendant.  If  the  plaintiff  was  not  in 
condition  to  meet  the  Issues  prraented  by  the 
amended  answer,  he  should  hare  been  allow- 
ed a  postiwnement  or  continuance  of  the  trial, 
upon  request.  The  plaintiff  filed  his  reply, 
and  when  the  case  was  called  both  parties 
announced  themselves  ready  for  trial.  It  ap- 
pears that  the  court  did  not  abuse  Us  discre- 
tion in  permitting  the  amended  answer  to  be 
filed. 

3.  That  the  conrt  erred  in  orerruIlnjE  the 
motion  for  a  new  trial.  And  herein— First 
Complaint  Is  made  that  duiii^  the  argument 
of  the  case  to  the  jury,  while  plaintiff's  attor- 
ney was  closing,  he  was  Interrupted  by  R.  W. 
Turner,  attorney  for  the  defendant,  remark- 
ing: "The  name  of  S.  A.  Hoyt  was  not  on 
that  note  when  you  showed  It  to  me  In  your 
office.  It  was  not  on  there  when  it  was  left 
at  Fair's  Bnuk,  and  you  did  not  put  his  name 
on  your  cojiy  either,"— all  of  which  was  said 
In  the  presei:ce  and  hearing  of  the  Jury.  No 
objection  was  made  at  the  time  by  tbe  plain- 
tiff to  these  statements.  The  attention  of  the 
trial  court  was  not  called  to  the  fact  or  sub- 
stance of  the  statements.  These  statements 
appear  to  have  been  made  aside  to  the  attor- 
ney. It  appears  that  Mr.  Turner  did  not  In- 
tend to  be  heard  by  nny  one  except  the  attor- 
ney to  whom  he  spok&    The  rule  Is  well  set- 


tled that  an  objection  and  exception  must  be 
taken  at  tbe  time  to  remarks  of  counsel  in  the 
trial  of  a  cause,  in  order  to  be  available  In 
this  court  No  objection  to  tbe  remarks  of 
counsel  at  tbe  trial  can  be  considered  by  this 
conrt  unless  exceptions  are  taken  at  the  time 
In  the  trial  court  Second.  Complaint  la 
made  that  the  verdict  Is  contrary  to  the  evi- 
dence. The  verdict  Is  supported  by  the  evi- 
dence. It  very  satisfactorily  appears  from 
the  evidence  that  the  plaintiff  waa  not  the 
owner  of  the  note  In  suit  in  the  lifetime  of 
Hester  L.  Doty  and  at  the  time  of  her  death. 
The  verdict  and  Judgment  are  snK>orted  by 
the  evidence.  The  issues  Joined  by  the  plead- 
ings were  fairly  presented  to  the  jury  1:^  the 
instructions  of  the  court  We  find  no  error 
In  the  record,  and  the  judgment  la  affirmed. 
Ail  the  judges  concurring. 


4fi  KaiLApp.  «4) 
HIGGINS  V.  BOARD  OF  COATRS  OF 
MITCHELL  COUNTY. 
(Court  of  Appeals  of  Kansas,  Northeni  Depart- 
ment, C.  D.    Nov.  15.  1897.) 

Constitutional  Law  — CooNTr  Officsbs —Cou- 
pe ssathin— County  Tbeasukbh. 

1.  Chapter  140,  Laws  1805,  entitled  "An  act 
regulating  the  fees  and  salaries  of  the  county 
tre&Hurer,  county  clerk,  county  attorney,  coun^ 
Buperintendent,  clerk  of  tbe  district  court,  sher- 
iff, DFobate  judge,  register  of  deeds,  coon^  sur- 
veyor and  coroner  gf  Mitchell  county,  and  pre- 
scribing penalties  for  the  violation  thereof,**  is 
coDBtitutionnl. 

2.  Uiiilcr  the  provision  of  Rection  1,  c.  140, 
Laws  1895,  the  county  treasurer  of  Mitchell 
county  is  entltletl  to  receive  an  annual  salary  of 
$1,8UU,  and  no  more,  as  full  compensation  for 
his  serviceH. 

(SyllabuB  by  the  Court) 

Error  from  district  court,  Mitchell  county; 
Cyrus  Heren,  Judge. 

Action  1^  J.  W.  HIgglns  against  the  board  of 
county  commissioners  of  ^tfitcheii  county. 
Judgment  for  defendant,  and  plidntiff  brings 
error.  Affirmed. 

F.  J.  Knli^t,  for  plaintiff  In  error.  X  R 
Tlce,  for  defendant  In  error. 

Mcelroy,  J.  This  was  an  action  brought 
by  J.  W.  Higgina,  as  plaintiff,  against  the 
board  of  county  commlHsionera  of  Mitchell 
county,  defendant.  The  case  came  up  on  ap- 
peal from  tbe  action  of  the  board  of  county 
commIssIoners,andwa8  tried  on  an  agreed  state- 
ment of  facts.  The  plaintiff  claimed  for  bis 
services  as  treasurer,  for  the  quarter  next  pre- 
ceding the  1st  day  of  July,  1S95,  the  sum  of 
$500,  less  ^.95,  which  he  had  received  In  fees. 
The  board  of  county  commissioners  allowed  his 
clnlm  in  the  sum  of  $44u.0u.  Upon  the  trial, 
the  court  found  for  plaintiff  in  the  sum  of 
$10.55  in  addition  to  the  amount  allowed  by 
the  board  of  county  commissioners,  tor  which 
amount  jndgm«it  was  rendered.  Plaintiff  filed 
a  motion  for  new  trial,  which  was  overruled, 
and  presents  tlie  case  to  this  conrt  for  review. 

It  iB  agreed  1^  the  parties  to  this  action  that. 
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If  the  general  fee  and  salary  act  was  In  force, 
the  Balfli7  of  the  county  treasurer  of  Mitchell 
connty  was  92,000  per  annum,  tIb.  fOOO  per 
qnarter.  It  Is  farther  conceded  by  the  parties 
that  the  amount  allowed  plalntlfC  the  board 
of  county  commissloocrs  and  trial  court  Is  the 
amoant  dne  plaintiff  under  section  1,  e.  140, 
Laws  1805,  If  such  act  Is  constitutional.  The 
only  question  presented  In  this  case  la  as  to  the 
CMistltBtkniallty  of  chapter  140,  Laws  1896,  en- 
titled "An  act  regulating  the  fees  and  salaries 
of  the  county  treasurer,  county  derfc,  county 
attorney,  county  superintendent,  cletfe  of  the 
district  court,  sheriff,  probate  judge,  register 
of  deeds,  county  anrreyor  and  cormer  of 
lOtchell  county,  and  prescribing  penalties  for 
the  Tiidatlon  thereof."  The  on^  objections  ur- 
ged against  the  act  which  we  deem  it  neces* 
sary  to  comm«it  upon  are  two:  First  That 
It  Is  In  Tlotatlon  of  section  16  of  article  2  ttf  the 
6tate  constltntkm,  which  reads:  "No  law  shall 
be  rerlved  or  amended  unless  the  new  law  con- 
tain the  entire  act  reriredt  ot  the  section  or  sec- 
tiona  amended,  and  the  section  or  sections  so 
amended  shall  be  repealed."  Second.  That  it 
Is  In  Tiolatlon  af  section  16  of  article  2  of  the 
state  constitution,  which  reads:  "No  bill  shall 
contain  more  than  one  subject,  which  shall  be 
clearly  expressed  In  Its  ttfle."  Neither  of  these 
posltiima  Is  tenaUe.  "No  law  shall  be  revived 
or  amoided  unless  the  new  act  contain  the  act 
revived,  or  the  section  or  sections  amended, 
and  the  section  or  sections  so  amended  shall 
be  repealed,"  was  not  Intended  to  abolish  the 
doctrine  of  repeals  by  Implication,  nor  to  re- 
verse the  established  maxim  that,  where  stat- 
utes are  Inconsistent  with  each  other,  the  lat- 
ter repeals  the  former.  Board  v.  Shoemaker, 
27  Kan.  T7;  State  v.  Gulney.  65  Kan.  534^  40 
Pac.  826.  At  a  very  ^ly  date  In  the  Judicial 
history  <tf  the  state.  It  was  held  that  a  special 
law  which  was  In  conflict  with  a  general  law 
was  not,  for  that  reason,  necessarily  void. 
Beach  v.  Leahy,  11  Kan.  23. 

It  Is  next  contended  that  the  act  Is  unccmsti- 
tntional,  because  the  legislature  saw  fit  to  use 
the  word  "reflate"  In  the  title  of  the  act,  In- 
stead of  the  word  "fix."  From  an  examina- 
tion of  the  TOriouB  acts  of  our  legislature,  we 
find  that  it  has  frequently  used  the  word  "ftc,** 
and  frequently  used  the  word  "regulate,"  m 
this  class  of  legislation.  Our  supreme  court 
has  held  several  acta  to  be  constitutional 
Therein  the  word  "regulate"  occurs  m  the 
tide  of  the  act.  Instead  of  the  word  "fix."  In 
chapter  SI,  Laws  1803,  the  title  of  the  act  reads : 
"An  act.r%ulating  the  fees  *  *  *."  The  su- 
premo court.  In  the  case  of  State  v.  Xew- 
bdd.  06  Kan.  71,  42  Pac.  SO,  held  the  act  to 
be  cooBtitutlonal  and  valid.  In  ^apter  113, 
Laws  1877,  the  title  of  the  act  reads:  "An  act 
to  regulate  the  salaries  of  *  *  and  the 
act  was  hdd  to  be  constitutional  by  the  su- 
preme courts  In  the  case  of  Board  v.  Shoe- 
maker, supra.  "Regulate"  means  to  adjust  by 
rule,  method,  or  estaUlshed  mode;  to  direct  by 
rule  or  restriction;  to  subject  to  governing 
principles  or  laws.   This  is  what  Is  sought  to 


be  accomipUshed  In  tiie  act  In  queBtIon,--4o  ad- 
Just  and  mataitaln  the  fees  and  salaries  of 
certain  ofllcers  at  a  designated  rate,  whldi  waa 
a  low»  rate  than  that  maintained  by  Uie  gen- 
eral fee  and  salary  bill. 

There  is  some  discussion  as  to  when  the  act 
took  effect.  It  took  effect,  so  far  as  the  treas- 
urer is  concerned,  from  and  after  Its  publica- 
tion. The  act  hi  question  Is  constltntlonal  and 
T^d.  The  Judgment  of  the  trial  court  la  af- 
firmed. All  the  Judges  concurring. 


(eKajLApp;Ul} 
SUBFAOB  V.  LBFFINGWELL 
(Court  ot  Aweals  of  Kansas,  Northern  Deparb 
meat,  a  D.   Nor.  16,  1897J 
CoaTBAOT  or  PoBoaABS— C!o!i8TBUcnoa. 
Where  the  entire  agreement  for  the  sale  and 
archase  of  a  farm  conalBts  of  letters,  and  the 
eed  Is  executed,  delivered,  and  accepted  as  the 
result  of  such  correspondence,  and  without  any 
otlier  or  different  agreement  or  contract.  ftcW. 
that  aucb  correspondence  constitutefl  a  contract, 
and  that  such  contmct  was  coutemporaneous 
with  the  deed,  and  that  by  such  contract  the 
grantor  might  reserve  the  immature  craps. 
(Sylhibns  by  the  Court) 

Error  from  district  court,  Republic  county; 
F.  W,  Sturges,  Judge. 

Action  by  B.  F.  Surface  against  John  Lef- 
fingwell  to  recover  personal  property.  From 
a  Judgment  for  defendant,  phiintlff  brings  er- 
ror. Affirmed. 

W.  T.  Dillon,  for  plaintiff  In  error.  B.  T. 
Bullen,  for  defendant  In  error. 

Mcelroy,  J.  This  was  an  action  In  re- 
plevhi,  brought  by  B.  F.  Surface,  idalnUff  in 
error,  against  John  Lefllngwell,  defendant,  for 
the  recovery  of  personal  property.  The  case 
was  tried  before  the  court  and  Jury.  At  the 
close  of  the  testimony  the  court  discharged 
the  Jury,  and  rendered  Judgment  against  the 
plaintiff  for  costs.  Plaintiff  filed  a  motion 
for  a  new  trial,  which  was  overruled,  and 
presents  the  case  to  this  court  for  review. 

The  defendant,  Leffingwell,  prior  to  the  5th 
day  of  August,  1896,  was  the  owner  of  the 
E.  %  of  section  IS,  township  1  S.,  range  2 
W.,  sixth  P.  M.,  upon  which  the  plaintiff  held 
a  mortgage.  On  the  6tii  day  of  August  the 
lands  were  conveyed  to  Surface  as  a  result  of 
a  correspondence  which  had  taken  idace  be- 
tween the  parties  prior  to  that  date.  At  that 
date  there  was  a  conslderalde  portion  of  the 
farm  in  Immature  corn  and  sorghum.  What- 
ever contract  was  made  by  and  between  the 
parties  in  regard  to  the  sale,  purchase,  and 
conveyance  of  the  real  estate  was  made  by 
corresptmdeuce,  and  such  aurcsijondence  con- 
sists of  three  letters,  as  follows: 

"Belleville,  Kansas,  July  2Qth,  1883.  John 
Lefflng  well—Dear  Cousin:  I  have  been  thinking 
of  what  we  were  talking  about  the  other  day 
regarding  that  land  deaL  I  can't  give  up  the 
personal  note  of  $270.00,  but  I  tell  you  what 
I  will  do.  I  will  still  hold  the  $270.00  note 
against  you,  and,  In  addition  to  tills,  pay  me 
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$75.00,  give  me  a  warranty  deed  to  the  place, 
and  I  will  turn  over  to  you  the  real-estate 
notes  I  hold  against  you.  Now,  this  Is  the 
best  I  think  I  can  do.  Please  let  me  hear 
from  you  regarding  this  deal  at  once,  for  I 
want  the  matter  finished  up.  Your  cousin 
and  friend,  B.  P.  Surface." 

"Hubbell,  Nebraska,  July  28th,  1895.  Dear 
Cousin:  Your  lettra"  came  to  hand,  and  con- 
tents carefully  noted.  We  have  been  think- 
ing our  matters  over,  and  have  changed  our 
minds  about  the  1270.00  note  you  hold  against 
us.  We  have  thought  this  matter  over,  and 
we  thhik  that  it  is  right  for  na  to  pay  that 
note  as  soon  aa  we  can,  as  that  does  not 
couceru  oar  real-estate  deal.  And,  of  course, 
we  got  what  we  thought  at  that  time  value 
received  for  that  note;  and,  of  course,  it 
looks  hardly  ri^t  to  ask  yon  to  give  ns  tbat 
note  for  nothing;  and,  as  I  have  said  before, 
I  want  to  do  as  near  what  Is  right  as  I  know 
BOW.  Now,  Ben,  as  to  the  ¥75.00,  I  Just  can't 
pay  that,  for  our  crop  is  Just  about  gone, 
and  there  is  no  use  In  me  promising  to  pay 
any  more.  Besides,  I  believe  you  win  come 
as  near  getting  out  of  tbis  as  we  ever  can; 
for.  Ben,  I  will  teU  you  it  is  a  pretty  hard 
thing  to  think  about  tbat  Jennie  and  myself 
have  both  worked  as  hard  as  we  liave  for  the 
past  seven  years  on  this  place,— seven  years 
of  the  best  part  of  our  lives,— and  not  reap  a 
single  dollar,  and  be  left  without  a  sign  of  a 
home,  and  It  don't  look  as  though  we  would 
ever  have  any;  and  I  tell  you,  Ben,  It  is  dif- 
ferent with  you  and  Mattle.  Now,  Ben,  as 
we  have  both  said  before,  there  Is  nobody  to 
blame  for  this.  I  don't  care  as  mudi  for  my- 
self as  I  do  for  Jennie.  The  poor  girl  is  sit- 
ting on  the  porch  alone,  studying  her  bead 
off  about  this  thing.  You  see,  Ben,  while  you 
are  bound  to  lose  money,  you  and  Mattle  have 
not  done  hard  work  that  Jennie  has  done 
here.  Besides,  we  have  got  to  lose  money, 
too,  but  I  hope  tbere  Is  a  better  time  coming 
for  all  of  ns.  Xow,  Beu,  If  you  want  to  give 
up  the  real-estate  notes,  and  take  the  place 
back,  we  will  come  and  sign  the  place  back 
to  you,  and  we  will  all  do  the  best  that  we 
can  in  the  future.  But  that  is  all  that  I  can  do 
ao^'way,  as  you  know  I  cannot  pay  my  other 
debts,  besld&i  promising  any  more.  Let  me 
hear  from  you  soon,  and.  If  yon  want  to  make 
the  trade,  we  will  come  up  at  once,  and  fix 
up  the  papers.  We  are  all  well  as  usual. 
The  corn  can't  stand  the  hot  weather  many 
more  days,  and  it  w^on't  make  much  com  if 
It  does  rain  soon;  but  I  am  afraid  we  have 
gone  up  for  a  crop  this  time.  Your  filend 
unci  cousin.  John  Letfingwell." 

"BeUeville.  Kansas,  August  1st,  18iJ5.  Mr. 
Jolm  Leffiugweil — Dear  ('ousin:  I  have  Just 
been  thinking  over  your  proposition  to  me 
concerniug  taking  the  farm  back.  I  Just  can't 
accept  your  proposition,  but  I  will  now  tell  you 
what  I  will  do.  You  may  make  me  a  war- 
ranty deed  to  the  place,  and  give  me  J75.0O, 
or  enough  to  iiay  back  taxes  and  interest  due, 


and  we  will  call  It  a  trade.  This  In  no  way 
Includes  the  $270.00  personal  note.  I  ludtise 
you  a  deed  to  the  land,  already  filled  out; 
and  If  you  accept  my  proposition  you  can 
send  the  deed  to  me  after  executing  It,  or 
leave  It  at  Conkiin's  Bank,  and  get  the  real- 
estate  notes.  Now,  if  yon  ajccept  this  proposi- 
tion, you  may  stay  there,  and  matui-e  the 
crops,  and  I  will  not  expect  anything  off  of 
the  place  until  next  fall.  Your  cousin  and 
friend,  B.  F.  Surface." 

The  only  serious  question  In  this  case  Is  as 
to  whether  or  not  the  correspondence  consists 
of  a  written  contract  contemporaneous  with 
the  deed.  Tbere  was  no  reservation  of  the 
crops  in  the  deed  of  conveyance.  The  only 
agreement  made  for  the  sole,  pnrchase,  and 
conveyance  of  the  land  In  question  Is  contain- 
ed in  the  letters  herein  set  out.  In  the  first 
letter  the  plaintiff  submits  that  he  would  not 
surrender  the  $270  note  which  be  held  i^inst 
Lefflngwell;  that  Lefflngwell  pay  ¥75  to  plain- 
tiff; that  he  (Surface)  would  cancel  and  sur- 
render the  renl-estate  notes  which  he  heid 
against  Ix>fflngwell.  Immediately  upon  receipt 
of  this  letter,  I^tBnjorell  wrote  the  plalnUff, 
and  he  consents  that  the  plaintiff  keeps  the 
fin'O  note,  eonsouts  to  the  execution  of  the 
deed,  but  refuses  to  pay  plaintiff  the  975  de* 
manded.  Thits  It  will  be  seen  that  iffior  to 
the  writing  of  the  Inst  letter  by  Surface  the 
defendant  accepted  each  proposition  made  by 
iSurface  excoi)t  the  payment  of  the  $75.  In 
the  third  letter  Harface  Indosed  a  deed,  and 
again  insists  upon  the  payment  of  the  fTS. 
or  enough  to  pay  luck  taxes  and  interest  due. 
which  was  about  $41,  and,  as  an  Inducement, 
says:  "Xow.  If  yon  accept  this  proposition, 
you  may  stay  ttiere,  and  mature  the  crops, 
and  I  wlU  not  expect  anything  off  of  the 
place  until  next  fall."  "Now,  If  you  accept 
this  propoDltion.  you  may  stay  there."  Stay 
where?  Evidently  upon  the  premises  con- 
veyed. And  again,  "and  mature  the  crops." 
For  whose  benefit?  Certainly  It  was  the  In- 
tention that  I^ngwell  should  mature  the 
crops  for  lilmself.  'inie  deed  was  executed 
and  delivered  as  the  rptmlt  of  this  correspond- 
ence, and  without  any  other  or  different  agree- 
ment or  contract.  This  conespondence  con- 
stitutes a  written  contract  for  the  sale  and 
purchase  of  the  real  estate  m  question,  oat 
by  such  contract  the  grantor  reserved  the 
Immature  crops.  It  was  conceded  at  the 
trial  that  these  letters  constituted  the  only 
agreement  upon  which  the  deed  was  execut- 
ed, and  that  it  w^as  tlie  dn^  of  the  court  to 
construe  the  contract  and  render  Judgment 
accordingly.  The  plaintiff  asked  the  court 
to  instruct  the  jury:  "The  questions  as  to 
whether  the  writings  relied  upon  by  the  de- 
fendant are  sufflcient  at  law,  and  as  to  wheth- 
er said  contract  does,  by  Its  terms,  reserve 
the  crop  to  the  defendant,  are  questions  for 
the  court  to  decide,  and  not  for  the  Jury;  and 
you  are  heix^by  Instructed  by  the  court  that 
the  writings  presented  by  the  defendant,  and 
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relied  npon  by  bim  In  this  case,  did  not  have 
the  effect  to  leserrc  tlie  CTop  to  him."  We 
think  the  court  properly  construed  the  letters 
as  constjtQtiog  a  contract,  that  such  contract 
was  contemporaneous  \rlth  the  deed  of  con- 
verance,  and  that  by  such  contract  the  Im- 
mature crops  were  reserved  by  the  grantor. 

There  Is  one  other  quoatlon  presented  by 
the  record  In  this  case,  and  that  Is  as  to 
whether  or  not  the  parties  In  this  Emit  settled 
the  matters  In  controversy  prior  to  the  com- 
mencement of  this  action.  From  what  we 
hare  sold  it  follows  that  It  is  unnecessary  to 
comment  upon  this  phase  of  the  case.  The 
Judgment  Is  affirmed.  All  Judges  concnrring. 


WICKTORWITZ  et  al.  T.  FARMERS*  INS. 
CO. 

(Supreme  Court  of  Oregon.   Dec.  7,  18870 

iMSDUKca— Patmint  or  Pkbhicm— Paoor  or 

Aob<ict~-Declarations — Best  i.yiD 
Sbcoxdakt  EvinBNce. 

1.  TJnder  a  proTision  in  defendanfa  poll<g'  of 
inaarance  to  plaintifF  that,  unlesa  the  premium 
be  iwid  at  the  company's  home  office  at  the  time 
the  policy  was  issued  (such  payment  to  be  eri- 
denccd  only  by  the  president's  receipt  accom- 
panyhig  the  policy),  or  withiu  30  days  check 
or  draft  direct  to  the  company,  payable  to  the 
president,  the  policy  should  be  null  and  void. 
defeudBat's  receipt  io  full  of  premiiua  charged 
plaintiff,  and  tlie  testimony  of  defendant's  agent 
that  he  driivered  the  pdicy,  collected  the  pre- 
ndum,  and  remitted  same  to  defendant,  less  his 
coDimisdon,  is  sufficient  to  prove  the  payment  of 
said  premium. 

2.  Oral  testimony  of  witness  that,  by  virtue  of 
a  written  agreement,  he  acted  as  agent  for  de- 
fendant faisurance  company  in  adjusting  a  loss 
by  fire,  and  receiving  and  forwarding  notice  and 
proof,  was,  in  the  absence  of  this  written  au- 
thority or  a  satisfactory  account  of  its  absence, 
incompetent  to  prove  his  agency. 

3.  An  alleged  copy  of  defendant's  commission 
to  its  agent,  submitted  with  testimony  that  de- 
fendant's manager.  In  a  gMieral  conversation 
with  witness,  admitted  that  it  was  a  true  copy, 
was  not  competent  to  prove  the  agency,  as  sucU 
admission  could  have  been  binding  on  defend- 
ant only  wlien  made  at  the  time  and  as  a  part  of 
some  act  in  the  execution  of  said  manager's  au- 
thority. 

Appeal  from  circuit  court.  Linn  county; 
George  H.  Burnett,  .Tudgc. 

Action  by  S.  "Wlcktorwltz  &  Co.  against  the 
Farmers'  &  Merchants'  Insurance  Company. 
From  a  lodgment  In  favor  of  plaintiffs,  de- 
fendant appeals.   Reversed  and  remanded. 

nils  is  an  action  on  an  insnrance  policy 
coTerin;  loss  or  damage  by  Are  to  the 
amoant  of  $1,000  on  certain  personal  prop- 
erty belonging  to  the  plaintiffs,  while  sit- 
uated at  No.  48  Sleeker  street.  New  York. 
Hie  complaint  is  in  the  usual  form,  alleging 
the  Issuance  of  the  policy,  the  destmction  of 
tbe  property  hy  fire  on  December  31,  1SS9, 
its  valne,  notice  to  the  defendant  of  the  loss 
and  damage,  and  the  submission  of  due 
prooA  thereof  wHhtn  the  time  required  by 
the  policy.  The  answer  denies  all  the  alle- 
gations of  the  complaint,  except  the  Incor- 
poration of  the  defendant,  and,  for  a  further 


and  separate  defense,  In  anbstance  alleges 
that  on  May  4,  1889,  In  consideration  of  the 
sum  of  fl5  to  be  paid  as  therein  provided, 
the  defendant  company  agreed  to,  and  did, 
issue  to  the  idalntlffs*  assignor  the  policy  of 
Insurance  mentioned  and  referred  to  In  the 
complaint;  that  one  of  the  conditions  there- 
of is  that  "if.  at  the  time  of  the  making  of 
this  policy,  the  money  consideration  herein 
named  be  not  actually  paid  in  lawifol  money 
to  the  company  at  its  office  in  Albany,  Or., 
which  payment  shall  be  evidenced  only  by  a 
receipted  bill  of  the  company  over  the  signa- 
ture of  the  president,  accompanying  said 
pollf^,  payment  thereof  shall  then  be  made 
within  30  days  from  the  date  of  the  Issue  of 
policy  by  bank  check  or  draft  direct  to  com- 
pany, payable  to  order  of  the  president.— 
otherwise  this  poU^  shall  be  Told";  that 
the  premium  was  not  paid  at  the  time  of 
issuing  the  policy,  or  at  all;  and  that,  by 
reason  thereof,  the  policy  Is  void,  and  of  no 
force  or  effect  whatever.  It  la  also  alleged 
that,  by  the  terms  of  the  p(^lcy,  It  Is  provid- 
ed that  "when  a  fire  has  occurred.  Injuring 
the  property  herein  described,  the  assured 
shall  nse  all  practicable  means  to  save  and 
protect  the  same,  and  shall  give  Immediate 
notice  of  the  loss  in  writing  to  this  com- 
pany, at  its  office  in  Albany,  Or.  When  per- 
sonal property  Is  damaged,  the  assured  shall 
forthwith  canse  It  to  be  put  In  order,  assort- 
ing and  arranging  the  vartons  articles  ac- 
cording to  their  kinds,  separating  the  dam- 
aged from  the  undamaged,  and  shall  cause 
an  inventory  of  the  whole  thereof,  including 
property  claimed  to  be  totally  destroyed,  to 
be  made  and  furnished  this  company,  nam- 
ing the  quantity,  quality,  and  cost  of  each 
article";  Ihat  the  plaintiffs  utterly  and  en- 
tirely failed  and  neglected  to  give  immedi- 
ate notice  of  the  alleged  loss,  In  writing,  to 
the  company,  at  Its  office  In  Albany,  Or., 
and  have  failed,  refused,  and  neglected  to 
give  to  the  defendant  any  notice  whatever, 
In  writing  or  otherwise,  of  the  alleged  loss 
by  fire,  either  at  Its  office  in  Albany,  Or.,  or 
elsewhere,  and  have  utterly  failed  and  re- 
fused to  make  or  canse  to  be  made  any  In- 
ventory of  such  personal  property  alleged  to 
have  been  destroyed  by  fire,  Including  that 
alleged  to  hAve  been  totally  destroyed,  nam- 
ing the  quantity,  quality,  and  cost  of  such 
articles,  or  to  f  tumlsh  the  same  at  any  time 
to  the  def«idant  The  reply  denies  the  alle- 
gations of  the  answer,  and  alleges  that  the 
premium  was  paid  to  the  defendant  through 
Its  general  agent  In  the  dty  of  New  York, 
and  that  It  received  and  applied  the  same  to 
Its  own  nse,  less  the  agent's  commission, 
and  thereby  waived  the  right  to  have  It  paid 
at  Hs  home  ofltce  bank  check  or  draft 
payable  to  the  order  of  Its  preaddrait;  and 
that  the  plalntlflto  duly  gave  notice  of  their 
loss  to  the  defendant,  and  also  furnished 
due  proof  thereof,  as  alleged  In  the  plalntlflb* 
complaint  herein;  and  that  defendant  re- 
ceived the  same,  and  never  made  any  ob- 
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Jectlon  thereto,  and  never  demanded  of 
plaintiffs  any  otber  or  further  proof  of  loss, 
or  an  Inventory  concerning  said  property,  at 
any  time;  and  that  defendant  thereby  watv- 
ed  Its  right  to,  and  should  be  estopped  from, 
setting  up  such  defense  at  the  ti'ial  of  this 
cause.  Upon  the  issues  Joined,  a  rerdlct  and 
Judgment  were  rendered  In  favor  of  plain- 
tiffs. From  this  judgment  the  defendant 
appeals,  alleging  error  In  the  admission  of 
testimony,  and  In  oTerrullng  Its  motiou  for 
a  nonsuit 

J.  K.  Weatherford.  for  appellant  O.  H. 
Irvine,  for  respondents. 

BEAN,  J.  (after  stating  the  facta).  The 
contention  for  the  defendant  is— First,  that 
there  was  no  sufficient  proof  of  payment  of 
the  premium,  In  accordance  with  the  terms 
of  the  policy;  and,  second,  that  there  was  no 
legal  evidence  that  notice  of  the  Are  or  proof 
of  loss  had  been  given  to  the  defendant  com- 
pany, as  required  by  the  terms  of  the  policy. 
Upon  the  first  question  It  la  enough  to  say 
that  the  evidence  shows  the  application  for 
the  Insurance  to  have  been  made  to  one  .T. 
M.  Lewis,  who  was  an  agent  or  representative 
of  the  company  In  New  York,  and  by  him  for- 
warded to  the  home  office,  where  It  was  ap- 
proved, and  the  policy  issued,  and  forwarded 
to  Lewis,  for  delivery  to  the  assured.  Lewis 
subsequently  delivered  the  policy,  collected 
and  remitted  the  premium,  less  his  commis- 
sions, to  the  company,  and  Its  receipt  thereof 
was  Introduced  In  evidence,  and  this  is  suffi- 
cient proof  of  Its  payment.  Upon  the  otber 
question  the  evidence  Is  that,  after  the  Hre, 
Lewis  was  notified  thereof,  and  proceeded  to 
effect  an  adjustment  of  the  loss,  proof  of 
which  was  furnished  to  him  within  the  time 
required  by  the  policy.  The  objections  to  the 
admission  of  the  tastlmouy,  as  well  as  the 
motion  for  a  nonsuit  on  this  branch  of  the 
case,  are  all  based  upon  the  hypothesis  that 
there  was  no  competent  evidence  to  show  that 
Lewis  was  In  fact  an  agent  of  the  company, 
with  authority  to  settle  and  adjust  losses,  and 
receive  notice  and  proof  thereof,  at  the  time 
of  the  fire.  The  only  testimony  bearing  on 
the  question  of  his  agency  and  authority  In 
this  regard,  aside  from  his  assuming  to  act 
for  the  company,  Is  that  of  hlm-self  and  Judge 
HewitL  liCWis,  whose  evidence  was  taken 
by  dei>ositlon  In  New  York,  testified  that  for 
some  time  prior  to  October  22,  1880,  he  had 
been  In  the  habit  of  procuring  iwlicles  of  In- 
surance from  the  defendant  company  by  cor- 
resiwndeuee,  and  that  the  policy  In  suit  was 
so  procured,  but  that,  on  the  day  named,  he 
entered  into  a  written  agreement  to  represent 
the  defendant  as  its  agent  In  Issuing  iwllcies. 
collecting  premiums,  adjusting  lotoses,  and 
otherwise  repre.senting  It,  east  of  the  Rocky 
Mountains,  and  tiiat  he  acted  under  this  au- 
thority in  adjusting  the  loss  and  receiving 
and  forwarding  notice  and  proof  thereof.  Be- 
ing asked  to  produce  and  deliver  his  com- 


mission to  the  officer  taking  his  deposition, 
so  that  It  could  be  made  a  part  thereof,  he 
refused  to  part  with  the  original,  but  deliv- 
ered a  copy,  which  was  attached  to  and  made 
a  part  of  his  deposition.  Upon  the  objection 
of  the  defendant,  however,  the  court  refused 
to  permit  this  copy  to  be  read  in  evidence, 
on  the  ground  that  It  was  incompetent 
Judge  Hewitt  testified  that  he  was  one  of 
the  attorneys  who  commenced  this  action; 
that  after  its  commencement,  in  the  course 
of  a  general  conversation  with  Mr.  Elderkin, 
the  secretary  and  general  manager  of  the  de- 
fendant company,  in  the  city  of  Albany,  El- 
derkin said  that  Lewis  was  the  agent  of  the 
defendant  In  the  city  of  New  York,  and  that 
a  certain  paper  which  the  witness  then  ex- 
hibited to  him  was  a  copy  of  his  commission. 
This  paper  was  offered  and  received  In  evi- 
dence, over  the  objection  of  the  defendant 
that  It  was  incompetent,  and  not  the  best  evi- 
dence, and  that  no  proper  foundation  had 
been  laid  for  the  Introduction  of  secondary 
evidence  of  the  contents  of  the  original  com- 
mission. 

The  objection  urged  to  the  testimony  of 
Lewis  Is  based  upon  the  well-estabUshed  rule 
that  the  mere  declarations  of  an  agent  are 
not  competent  testimony  to  prove  the  fact 
of  agency.  But  this  rule  does  not  prevent 
lilm  fi-om  testifying  In  court  upon  the  subject 
It  baa  reference  only  to  proof  of  the  declara- 
tions of  an  alleged  agem,  made  out  of  court, 
and  not  to  such  as  he  may  make  under  oath 
as  a  witness.  The  testimony  of  an  agent  as 
to  the  nature  and  extent  of  his  authority, 
when  it  rests  In  parol.  Is  as  competent  as  the 
testimony  of  any  other  witness  who  may 
have  knowletlge  on  the  subject.  "It  la  com- 
petent to  prove  a  parol  agency,  and  Its  nature 
and  scope,"  says  Mr.  Justice  Valentine  In 
Machine  Co.  v.  Clark,  15  Kan.  494,  "by  the 
testimony  of  the  person  who  claims  to  be  the 
agent.  It  is  comi)etent  to  prove  a  parol  au- 
thorlty  of  any  person  to  act  for  another,  and 
generally  to  prove  any  parol  authority  of  any 
kind,  by  the  testimony  of  the  person  who 
claims  to  possess  such  authority.  But  It  Is 
not  competent  to  prove  the  supposed  author- 
ity of  an  agent,  for  the  purpose  of  binding  his 
principal,  by  proving  wliat  the  supposed 
agent  has  said  at  some  previous  time.  Nor 
Is  It  competent  to  prove  a  supirosed  authority 
of  any  kind,  as  against  tlie  person  from  whom 
such  authority  Is  claimed  to  have  been  re- 
ceived, by  proving  the  previous  statements 
of  the  person  who  It  Is  claimed  had  attained 
such  authority."  It  la  clear,  therefore,  that 
I^'wls  was  a  competent  witness;  but,  as  It 
apiK'ars  and  is  admitted  that  his  authority 
at  tlie  time  of  the  fire  was  conferred  by  a 
written  Instrument  the  writing  Is,  of  course, 
the  best  evidence  of  the  nature  and  extent  of 
his  agency,  and,  in  accordance  with  the  famil- 
iar rules  of  evidence,  must  be  produced,  or.  If 
not  its  absence  must  be  satisfactorily  account- 
ed for,  before  parol  evidence  of  its  contents  Is 
admissible;  and  hence  his  oral  testimony  as  to 
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tbe  nature  and  extent  of  bit  aathority  was 
incompetent  It  might  be  sngKested,  how- 
ever. In  UUfl  connection,  that  bii  refusal  to  per- 
mit his  original  commission  to  be  made  a  part 
of  bis  deposition  Is  a  snfflclent  lowing  of  dili- 
gence on  the  part  of  tbe  plaintiffs  for  tbe  ad- 
mission of  secondary  evidence  of  its  contents. 
But  that  question  Is  not  before  us,  because 
tiie  court  below  ruled  out  tbe  copy  annexed 
to  tbe  deposition,  and  it  is  not  a  part  of  tbe 
record  here,  and  tbe  paper  introduced  In  evi- 
dence as  a  copy  of  his  commission  was  not 
■bown  to  be  such  except  by  tbe  admissions 
of  Baderkin.  tbe  general  manager  of  tbe 
company,  made  to  Judge  Hewitt,  and  sndi 
admissions  were  incompetent  as  evidence  to 
bind  the  defendant 

Tbe  rule  is  well  settled  that  the  admissions 
of  an  agent  to  bind  bis  principal  must  be 
made  at  the  time  and  as  a  part  of  some  act 
In  the  execution  of  his  authority.  1  Greenl. 
Ev,  i  113;  Cunningham  v.  Ck>chran,  62  Am. 
Dec.  230,  and  note.  There  Is  no  evidence  tliat 
£ilderkln  was  doing  any  act  within  the  acxipe 
of  bla  authority  at  the  time  be  made  the  al- 
leged admiadons.  They  were  made  In  tbe 
course  of  a  general  convrasatlon  with  Judge 
Hewitt  about  the  agencies  of  the  company, 
and  we  know  of  no  rule  of  law  that  will  Jus- 
tify the  admission  in  evidence  of  tbe  dedara- 
tlons  or  admissions  of  tbe  general  manager 
of  a  corporatloD  to  charge  the  compass  sim- 
ply becaose  he  Is  such.  In  the  perfonn- 
EDce  of  some  act  within  flie  scope  of  his  au- 
lliortty,  he  malces  an  admission  which  is  port 
ot  tbe  Tea  gestae,  socb  admission  la  admissi- 
ble In  evidence  against  bis  principal,  becaiue 
It  1>  a  part  of  tbe  act;  and  It  la  only  when 
tbe  acta  of  an  agent  will  bind  his  principal 
^t  bis  representations,  declarations,  and  ad- 
missions respecting  tbe  subject-mattor  become 
competCTt  evidence  for  that  purpose.  North 
Pac;  Lamber  Go.  r.  Willamette  Steam  Mill 
Lombering  ft  Hannrg  Co.,  29  Or.  219,  44  Pac. 
288.  Eliminating  fnun  this  case  the  oral 
testimony  at  Lewis  as  to  tbe  nature  and  er- 
tent  of  his  agency,  and  what  purports  to  be 
a  copy  of  bis  commission.  Introduced  In  evi- 
dence, all  of  vrtilch,  as  we  have  said.  Is  In- 
competent, fltere  remains  no  evidence  what- 
ever showing  or  tending  to  show  fliat  Lewis 
had  authority  to  adjudicate  losses  or  accept 
notice  and  proof  fbereof;  and  for  this  reason 
the  Jndgmait  of  the  court  below  must  be  re- 
versed, and  the  canse  remanded  tta  a  new 
trlaL 

WOLVSRTON,  J.,  being  interested  In  the 
nsnl^  took  no  part  In  this  decision. 


(U  Or.  X96) 

8TATB  ex  icL  BECKKAN  et  al.  v.  ESTB8. 
ifitepmae  Coort  of  Oregon.  Bee.  T,  1897.) 

MWIOAL  BXAMIVUS— KJOBT  OT  APPBAlr— NoTICB 
— ATTORHSTB~PA1tTIIS. 

1.  Iawb  189&  p.  61,  aathoiislng  the  or^ntsa- 
tioD  of  a  boara  ot  medical  ezanamera,  and  em- 
powering tiion  to  revoke  the  Ucenses  of  piac- 


ticbig  ^lyrielans  for  cause,  provides  for  an  ap- 
peal to  the  circuit  court,  and  that  "either  mrij 
may  appeal  from  the  Judgment  ot  the  circuit 
coivt  to  the  snpreme  court  in  the  same  manner 
as  in  civil  actions,"  and  provides  that  certain 
things  Bnall  he  done  'if  such  Jodgmrat  shall  be 
in  favor  of  the  party  appc»ling  from  the  dedsion 
of  said  board,  and  in  case  said  exan^ning  board 
does  not  appeal  from  said  Judgment  within  sixty 
days,"  and  "in  case  of  audi  appwl  to  the  sa* 

Sreme  court  by  said  board,"  and  "in  case  the 
nal  decision  of  the  supreme  court  be  against  the 
said  medical  examining  board."  Held,  that  the 
medical  board  has  anthotity  to  appeal  from  Que 
judgment  of  the  circuit  court  overruling  its 
findings. 

2.  A  notice  of  appeal  from  the  circuit  court, 
sigiKd  hr  the  attom^B,  in  behalf  of  the  board  <tf 
medical  examineriL  which  tignature  was  author* 
ised  by  the  president  of  the  board,  and  aft«^ 
wards  ratified  by  said  board,  is  snffldoit,  so  far 
as  the  attorneys'  aathority  is  conflemed,  to  give 
the  supreme  court  Jurisdiction. 

8.  A  aoestion  involving  a  detect  of  parties  can- 
not be  raised  fOr  the  first  time  on  appeal. 

Appeal  from  circuit  court;  Glatsop  oonnly; 
T.  A.  McBride,  Judge. 

Complaint  by  the  state,  on  the  relation  of 
Oswald  H.  Beckman  and  others,  before  the 
board  of  medical  examiners,  a^lnst  O.  B. 
Estes,  a  physician,  for  unprofessional  con- 
duct Defendant  appealed  to  the  circuit 
court  where  the  action  of  the  board  was 
overruled,  and  the  board  appeals.  On  mo- 
tion to  dismiss.  Overruled. 

a  M.  Idleman.  Atty.  Gen.,  and  a  W.  Fifl- 
ton,  for  appellant  H.  A.  Smith,  for  re^n- 
d«it 

WOLVERTON.  3.  Complaint  was  filed 
with  the  board  of  medical  examiners,  en- 
titled, "State  of  Oregon,  on  Belatlon  of  Os- 
wald H.  Beckman,  E.  Jausen,  M.  M.  Walkw, 
and  Jay  Tuttle,  PlalntltTs,  va  O.  B.  Bstes. 
Defendant"  charging  the  defendant  with 
dishonorable  and  unprofessional  conduct  as 
a  practicing  physician.  All  the  members  of 
the  board  seem  to  have  signed  the  complaint 
and  were  complaloants  in  the  proceeding. 
The  board  revoked  tbe  license  of  tbe  defend- 
ant who  appealed  to  the  circuit  court  and 
there  procured  a  reversal  of  its  decision.  A 
notice  ot  appeal  from  the  Judgment  of  the 
circuit  court  to  this  court  by  the  board  of 
examiners  and  the  state  of  Oregon,  signed 
by  Fulton  Bros.,  attorneys  for  said  board, 
and  the  district  attorney,  for  the  state,  was 
served  upon  the  defendant  and  the  appeal 
perfected.  The  defendant  moves  to  dismiss 
tbe  appeal  because:  First,  the  board  of  ex- 
aminers Is  not  a  party  to  the  action,  and  as 
such  baa  no  authority  to  take  an  appeal; 
second,  no  action  was  ever  taken  by  said 
board,  authorizing  the  appeal,  and  the  same 
was  taken  and  prosecuted  without  its  au- 
thority (this  objection  Is  based  upon  affi- 
davits tending  to  show  that  Messrs.  Fulton 
Bros,  were  not  directed  and  authorized,  by 
resolution  or  direct  action  of  the  board,  to 
prosecute  tbe  appeal  In  Its  behalf);  and. 
third,  there  Is  no  authority  of  law  for  the 
state  to  become  a  party  to  such  action  or 
proceeding.   The  act  authorizing  the  organ- 
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Izatlon  of  the  board  of  medical  examiDers 
(Sess.  Laws  1895,  p.  61)  empowers  It,  among 
other  things,  to  revoke  the  license  of  prac- 
ticing physicians  for  unprofessional  or  dls- 
lionorabie  conduct.  In  case  of  a  reToeation, 
the  licentiate  Is  given  the  right  of  appeal  to 
the  circuit  court  in  and  for  the  county  in 
which  the  hearing  was  had.  Either  party 
may  appeal  from  the  Judgment  of  the  circuit 
court  to  the  supreme  court,  in  like  manner  as 
In  cItU  actions,  wlttUn  30  days  after  the 
rendition  thereof.  Then  follow  these  provi- 
lAoDs:  "If  such  judgment  shall  be  in  favor 
of  the  party  appealing  from  the  decision  of 
said  board,  and  in  case  said  examining  board 
does  not  appeal  from  Judgment  within  sixty 
(60)  days,  then  and  In  that  cose  said  board 
shall,  at  the  end  of  sixty  (60)  days,  and  im- 
mediately upon  the  expiration  thereof,  issue 
to  such  successful  party  the  usual  license  to 
practice  medicine  and  surgery  in  this  state, 
and  in  addition  thereto  shall  reinstate  upon 
the  records  of  said  board  the  name  of  such 
successful  applicant  in  case  of  the  revocation 
of  his  license  by  such  board.  In  case  of  such 
appeal  to  the  supreme  court  by  said  board, 
no  such  license  shall  be  issued  or  reinstate- 
ment be  required  until  the  final  determina- 
tion of  said  cause,  as  hereinafter  provided. 
In  case  the  final  decision  of  the  supreme 
court  be  against  said  medical  examiuinx 
board,  then  and  in  that  case  said  court  shall 
make  such  order  In  the  premises  as  may  be 
necessary,  Uiu  said  board  shall  act  accord- 
ingly." 

1.  It  Is  difiScuIt  to  determine  from  this 
crude  piece  of  legislation  Just  what  procedure 
Is  meant  to  be  established  for  taking  and  per- 
fecting au  appeal  from  the  circuit  to  the  su- 
preme court  when  the  judgment  is  in  favor 
of  the  accused  practitioner.  The  language 
of  the  act,  that  "either  party  may  appeal," 
would  seem  to  allude  more  especially  to  the 
parties  to  the  proceeding,  and  not  to  the 
tribunal  charged  with  the  function  of  de- 
termining the  cause  as  between  them.  But 
the  further  provision  above  quoted  is  a  plain 
recognition  of  the  right— while  not  conferred 
in  express  terms— of  the  board  also  to  appeal 
from  the  decision  of  the  circuit  to  the  su- 
preme court  in  case  the  judgment  should  be 
adverse  to  Its  decision,  and  we  think  Its  ef- 
fect is  to  empower  the  board  to  prosecute  an 
appeal  In  vindication  of  Its  own  findings.  In 
this  view,  the  first  reason  assigned  as  a 
ground  of  dismissal  fails. 

2.  The  notice  of  appeal  appears  to  be  regu- 
larly signed  by  Fulton  Bros,  as  the  attorneys 
for  the  board,  but  the  respondent  questions 
their  authority  to  thus  prosecute  the  appeal 
in  Its  behalf,  and  urges  that,  unless  it  ap- 
pears they  were  so  authorized  by  resolution 
or  other  express  direction  of  that  bo<ly  at  the 
time  of  the  service  of  such  notice,  this  court 
has  not  acquired  jurisdiction  to  hear  the 
cause,  and  hence  that  it  should  be  dismissed. 
An  attorney,  under  the  statute,  is  a  public 
offlcer;  and,  when  he  appears  in  his  official 


capacity,  it  will  be  presumed  that  It  Is  with 
the  requisite  authority  of  the  party  whom  he 
professes  to  represent,  until  the  contrary  Is 
established.  His  mere  appearance  in  such 
capacity  will  be  taken  as  prima  facie  evi- 
dence of  his  authority  for  so  doing,  and  ordi- 
narily the  courts  will  seek  no  further  for  con- 
firmation of  such  authority.  The  statute 
has,  however,  made  provision  by  which  the 
court  may,  on  motion  of  either  party,  based 
upon  a  proper  showing,  require  the  attorney 
for  the  adverse  party  to  produce  or  prove  the 
authority  under  which  he  appears,  and  until 
he  does  so  may  refuse  to  recognize  him  as 
such.  Waiving  all  question  as  to  the  proper 
tlm'e  of  making  the  application  under  this 
statute,  we  presume  that  If,  in  due  time,  the 
attorney  failed  to  produce  or  prove  his  au- 
thority, or  it  should  become  manifest  that  he 
was  acting  without  warrant  from  his  sup- 
posed client,  and  that  he  was  so  acting  for 
the  moving  party,  the  court  would,  upon  mo- 
tion, dismiss  the  proceeding.  Clark  v.  Wil- 
lett,  35  Cal.  534;  Dove  v.  Martin,  23  Miss. 
588;  King  of  Spain  v.  Oliver,  2  Wash.  C.  C. 
429,  Fed.  Cas.  No.  7,814.  But  in  the  case  at 
bar  Messrs.  Fulton  Bros,  have  produced  a 
resolution  of  the  board,  adopted  November 
5,  1897,  the  genuineness  of  which  Is  not  ques- 
tioned, whereby  It  appears  that  they  took  the 
appeal  In  pursuance  of  the  directions  of  its 
presfdont,  and  it  purports  to  ratify  and  con- 
firm their  action  In  the  premises.  It  Is  ob- 
jected that  the  president  was  without  power, 
in  the  first  Instance,  to  authorize  Fultou 
Bros,  to  prosecute  the  appeal  for  the  board, 
and  hfence  that  their  act  in  ^vlng  the  notice 
in  Its  behalf  was  void,  which  the  board  could 
not  cure  by  ratification.  The  objection,  it  is 
claimed.  Involves  the  power  of  this  court  to 
entertain  the  appeal  through  such  notice. 
Having  been  signed  by  regularly  admitted 
and  practicing  attorneys.  It  Is  prima  facie  suf- 
ficient. But  there  Is  more  than  a  prima 
facie  case  here.  They  were  directed  by  the 
president  of  the  board  to  take  the  appeal. 
And  this  is  as  far  as  the  court  would  usually 
prosecute  the  inquiry,  and  it  would  not  seek 
for  a  confirmation  of  the  president's  authori- 
ty. Low  V.  Settle,  22  W.  Va.  38T,  392.  Un- 
der these  conditions  the  notice  could  not  be 
said  to  be  void.  At  most,  It  was  voidable 
only,  and  would  warrant  the  exercise  of  Juris- 
diction upon  the  appeal.  The  act  of  the  at- 
tomeys,  prima  facie,  was  regular,  t>ecause 
of  the  official  character  in  which  It  was  per- 
formed, coupled  with  and  based  upon  the  act 
of  an  offlcer  of  the  board,  having  prima  facie 
authority  to  confer  the  power,  and  was  sus- 
ceptible of  ratification  by  the  board,  which 
would  have  effect  by  relation,  and  confirm 
that  which  was  already  done.  Kinsley  v. 
Xorrls.  (W  X.  H.  131;  Insurance  Co.  v.  Oakley, 
38  Am.  Dec.  561.  The  evidence  to  establish 
the  attorneys'  authority  to  prosecute  the  ap- 
peal Is  ample,  and  the  notice  is  quite  suf- 
ficient to  give  this  court  jurisdiction  of  the 
cause. 
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8.  The  remaining  qnestion  Is  one  InTOlring 
a  d^ect  of  parties,  and  cannot  be  raised  for 
the  first  time  upon  appeal.  The  motion  to 
dismiss  wlli  tlierefore  be  orerruled.  as  will 
also  tlie  motion  of  tlie  board  of  examiners  to 
dlBmlas  respondent's  cross  appeal. 


(31  Or.  5«2) 

WILLIS  ABRAHAM.* 

<Snpreme  Court  of  Oregon.  Nor.  29, 1887.) 

Arruzi— Harmless  Erbob— Aduisbibilitt  or 
Btidbhob. 

1.  Tlie  xefosal  to  strike  oat  of  «o  answer  cer- 
tain ^le^tlons  that  constitated  an  anpmenta- 
tive  denial  was  harmless,  where  the  allegationB 
were  such  as  coold  hare  been  proven  ander  the 
specific  denials. 

2.  Where  plaintifF  testified  that  he  and  defend- 
ant got  certain  lots  together,  thereby  implying 
that  Aey  were  jointly  interested  In  the  purchase 
thereof,  defendant  may  show  that  plaintiff  had 
porchased  none  of  the  lots,  though  toe  pleadings 
admitted  that  defendant  had  title  in  a  part  of  the 
lots. 

S.  A  defendant,  denying  that  he  ever  en- 
tered into  a  transaction  wherein  he  agreed  to 
pay  plaintift  a  part  of  the  proceeds  of  certain 
lots,  may,  without  pleading  payment  or  release, 
faatroduce  in  evidence  a  receipt  made  by  plaio- 
tifl  to  him,  por^rting  to  be  "in  full  of  all  ac- 
counts to  datfc  including  all  demands,  of  what- 
soever nature,*'  In  order  to  riiow  the  improba- 
bility that  sach  a  transaetioD  existed,  pnor  to 
the  date  thereof. 

Appeal  Cram  circuit  court,  Douglas  county; 
J.  C  FuUraton,  Judge. 

Action  by  W.  B.  WUUs  against  S.  Abraham. 
From  a  judgment  for  d^endant,  plain  tUt  ap- 
peals. Affirmed. 

The  cause  of  action,  as  exhibited  by  the 
complaint,  is,  in  substance,  as  f<^ow8:  That 
In  January,  1882,  the  plaintiff  was  the  owner 
at  an  undiTlded  half  of  81  acres  of  land  at 
Green's  station,  aud  that  defendant  was  the 
owner  of  an  undivided  one-half  of  G7  acres  at 
what  Is  now  the  town  of  Dlllard,  and  34  acres 
at  what  is  now  the  town  of  Riddle,  all  In 
Douglas  county,  Or.  That  It  was  then  mu- 
tually agreed  that  all  of  said  lands  should  be 
laid  off  into  town  lots,  and  offered  for  sale; 
tlut  plaintiff  should  attend  to  and  do  all  neo- 
essary  I^al  business  in  recording  plats  of  said 
town  lots,  and  all  othar  matters  necessary  to 
be  d<Hie,  so  that  the  sale  thereof  should  be  In 
aU  respects  legal,  and,  when  his  Interest  in 
the  lands  at  Qreen's  station  was  sold,  that  be 
should  pay  to  defendant  one-third  the  pro- 
ceeds of  the  same,  In  consideration  whereof 
dtfendant  undertook  to  pay  to  plaintiff  one- 
third  the  proceeds  of  the  sale  of  the  lands  or 
lota  at  Dlllard  and  Riddle,  when  sold.  That 
plaintiff  has  duly  performed  on  his  part,  but 
that  defendant,  although  having  sold  his  lU' 
terest  In  the  lands  and  town  lots  at  Dlllard 
and  Riddle,  refuses  to  pay  to  plaintiff  one* 
third  of  the  proceeds  thereof,  amounting  to 
¥912.83.  The  answer  denies  that  plaintiff 
was  the  owner  of  any  interest  In  the  lands  at 
Green's  station,  or  had  any  title  thereto,  ex- 
cept the  mere  legal  title,  which  was  convey- 
•d  to  him  in  trust  for  the  defendant,  under  an 

ABebcarlng  denied. 


express  understanding  that  lie  should  convey 
said  lands  to  defendant  when  the  oondltdons 
of  a  contract  concerning  the  same  between 
the  said  defendant  and  one  Jeptha  Green,  the 
former  owner  thereof,  should  be  fully  per- 
formed. It  Is  admitted  that  the  defendant 
was  the  owner  of  the  undivided  half  of  the 
lands  and  lots  at  Dlllard  and  Riddle,  but  all 
other  allegations  of  the  complaint!  are  speclft- 
cally  denied,  except  as  It  concerns  the  trans- 
fer of  the  land  at  Green's  station,  which  Is 
qualified  by  an  allegation  that  the  plaintiff, 
upon  a  rescission  of  the  contract  with  Jeptlia 
Green,  at  defendant's  request  redeeded  the 
land  to  said  Green,  but  without  consideration, 
except  that  plaintiff  recovered  from  Green 
compensation  for  some  pretended  services 
while  holding  the  legal  title.  A  motion  was 
filed  to  strike  out  the  affirmative  matter  con- 
tained in  the  answer,  and  overruled.  The 
verdict  and  Judgment  being  for  defendant, 
plaintiff  s{)peals.  Error  Is  predicated  of  the 
disallowance  of  the  motion,  aud  the  assign- 
ments Involve,  also,  alleged  errors  In  the  ad- 
mission of  evidence  and  instructions  to  the 
jury.  Tlie  facta  necessary  to  an  illustration 
of  the  questions  arising  upon  the  lattw  tm- 
signments  are  contained  in  the  oidnlon. 

W.  R.  Willis,  hi  pro.  per.  Albert  Atatham 
and  a  A.  S^lffede,  for  resptmdent. 

WOLVERTON,  J.  (after  stating  the  facts). 
The  affirmative  matter  of  the  answer,  to 
which  objection  Is  takem  by  the  motion  to 
strike  out,  constitutes  an  argumedatatlve  de- 
nial of  the  allegations  in  the  c(HnpIalnt  wbidi 
it  was  intended  to  explain.  Such  a  pleading 
may  be  considered  faulty,  in  the  light  of  the 
best  authorities,  but  the  court's  refusal  to 
strike  out  could  have  done  the  defendant  no 
liarm,  Inasmuch  as  those  facts  could  have  been 
proven  under  the  specific  denials.  The  evi- 
dence would  have  been  the  same  In  either 
event,  and  consequently  the  result  the  same. 
Under  these  circumstances,  the  ruling  on  the 
motion  was  not  reversible  error.  Davis  t. 
Shuler,  14  Fla.  438.  The  plaintiff,  as  a  wit- 
ness in  his  own  behalf,  testified,  among  oth- 
er things,  as  follows:  "Mr.  AlH-aham  and  I 
got  these  town  lots  together,  and  on  or  about 
the  8th  day  df  January,  1^2,  we  agreed  to 
give  Mr.  Brandt  one-third  of  the  proceeds  ot 
these  lots.  The  agreement  was  that  we  were 
to  sell  these  lands  and  divide  the  proceeds. 
*  *  *  It  was  made  here  In  Roseburg,  in 
Mr.  Abraham's  office.  In  his  store.  That  was 
after  we  had  title  to  t&ls  Interest  in  those 
town  sites  along  the  line  of  the  road."  J.  B. 
Riddle,  J.  M.  Dlllard,  Jeptha  Green,  the  de- 
fendant, and  other  witnesses  called  In  behalf 
of  the  defendant,  testified,  over  the  objection 
of  the  plaintiff,  to  matters  tending  to  show 
that  ail  these  lands  were  purdiased  by  the 
defendant,  the  consideration  moving  from  liim 
only,  and  that  plaintiff  had  or  acquired  no 
interest  therein  whatever,  except  that  the 
deed  frtHD  Jeptha  Green  for  the  land  at 
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Green*!  statlOD  vu  given  to  Um  u  a  matter 
ot  eoDTenlence,  and  In  tnut  for  tbe  defend- 
ant The  tract  was  afterwards  redeeded  to 
Green.  Tbe  plaintiff  contenda  that  this  tea- 
tlmoQ7  was  Incompetent,  because  It  tended  to 
prove  an  Issue  not  made  bj  the  {headings;  It 
being  admitted  that  defendant  was  the  own- 
er of  a  half  Interest  In  the  Dlllard  and  Riddle 
tracts.  But  the  pl^tlfl  himself  opmed  op 
the  controvwsy  when  be  testified  that  he  and 
the  defendant  got  tbe  town  lots  together, 
which  would  Imply  that  they  were  Jointly  In- 
terested in  the  purchase  thereof,  and  It  was 
perfectly  rtiterant  and  ccnnpetent  tor  the  de- 
fendant to  rebut  this  showing.  While  plain- 
tiff was  still  a  witness  In  his  own  behalf,  and 
nnder  cross-examlnatioa,  tbe  defendant  pm- 
dnced  a  recdpt  executed  by  plaintiff  to  him  on 
November  26,  1888,  purpOTtlng  to  be  "In  full 
<a  all  accounts  to  date,  including  all  demands, 
of  whatever  nature,"  which  was  offered  In 
evidence  over  plalntUTs  objection,  based  upon 
tbe  ground  that  no  payment  or  release  was 
pleaded  In  the  answer.  The  purpose  of  the 
offer  was  to  show  the  Improbability  of  the 
existence  of  such  an  arrangement  or  transac- 
tion as  plaintiff  alleges  to  have  existed  be- 
tween blm  and  tbe  defendant  prior  to  that 
date,  and  not  to  show  payment  or  settlement 
of  that  particular  demand,  for  It  was  denied 
In  toto.  In  this  view,  its  admission  was  not 
error.  An  Instruction  touching  tibe  rec^pt 
was  also  objected  to  upon  the  same  ground. 
When  read,  however,  In  connection  with  the 
other  InstructloDs,  it  Is  in  accord  with  the 
purpose  for  which  the  receipt  was  offered, 
and  therefore  unobjectionable.  Other  In- 
structions excepted  to  were  properly  given, 
and,  there  being  no  error  In  tbe  record,  the 
Judgment  ttf  the  court  below  will  be  afflcmed. 

m  Or.  11) 

LAURENT  et  al.  V.  LANNING  ct  at  * 

(Supreme  Coort  of  Oregon.    Dec.  7,  1897.) 

HosTOAOBS— Recori>— PRiOHrrr— Jddoicbsts— 
Plradiko — Evidbmcb. 

1.  Where  a  demurrer  ts  snstained  in  part  and 
overruled  in  part,  and  -Qsat  part  of  the  pleading 
IS  to  which  It  is  overniled  is  sufflcient  to  raise  tbe 
iBsoe  made  hj  the  part  ai  to  which  the  demur* 
rer  was  anataloed,  the  demurrer  will  be  consid- 
ered as  haviog  been  overruled  in  toto. 

2.  An  allegation  that  a  mortgage  wan  exe- 
cuted and  delivered  is  broad  enough  to  include 
the  Blgulng,  sealing,  attestation,  and  acknowledg- 
ment. 

8.  The  offer  a  mortgage  in  eridence,  with 
the  certificate  of  acknowledgment  appended 
thereto,  is  luffldent  to  cany  tne  certificate  with 
it 

4.  Where  a  Judgment  creditor  aeeka  to  estab- 
llah  his  lien  oo  land  as  superior  to  a  prior  mort- 
gage, under  Bill's  Ann.  Laws,  {  271,  which 
provides  that  any  coDveyauce  of  or  interest  in 
real  estate  shall  be  void  as  against  the  lien  of  a 
Judgment  anlesd  such  conveyance  be  recorded 
at  the  time  of  docketing  such  Judgment,  or  with- 
in the  time  after  Its  execution  provided  by  law  na 
between  ooDveyances  for  the  same  real  property, 
he  must  show  that  tbe  mortgage  was  unrecorded 
at  th»  time  he  ia  good  £aiu  acquired  hia  judg- 
ment. 

i  Behearing  denied* 


R.  In  order  to  show  want  of  record  of  a  mort- 
gage which  it  is  flooght  to  take  precedence  of 
for  tiiat  reasm,  mint  of  record  must  be  alleged, 
and  the  uncontroverted  averment  that  no  nouca 
or  knowledge  of  tbe  mortgage  was  bad  Is  not  n£- 
fieient 

Appeal  from  dranlt  court,  Unn  connty;  H. 
H.  Hewitt  Jndge. 

Action  James  Laurent  and  others 
against  VL  J.  Lannkig,  Tlrj^nla  Lannlng, 
and  D.  H.  James.  From  a  decree  for  plain- 
tiffs,  defendant  James  appeals.  Affirmed. 

Plaintiffs  sue  to  reform  a  mortgage,  and 
to  have  the  same  foreclosed.  The  complaint 
allegea,  among  other  things:  "That  on  the 
Ist  day  of  July,  1893,  B.  J.  Lannlng  and 
Virginia  Lanning,  his  wife,  for  the  purpose 
of  securing  tbe  several  promissory  notes 
hereinbefore  alleged,  made,  executed,  and 
delivered  their  certain  indenture  to  plain- 
tiffs, *  •  •  whereby  they  mortgaged  to 
them  all  the  following  descrll>ed  real  proi>- 
erty,"  etc.;  and.  In  substonee,  further  al* 
leges  that  the  defendant  D.  H.  James  Is  the 
assignee  of  tbe  Bank  of  Oregon,  and  claims 
a  lien  npon  said  land,  but  that  whatever  lien 
he  has  Is  subsequent  and  subject  to  plain- 
tiffs* said  mortgage.  The  defendant  James 
controverts  the  execution  and  delivery  of 
the  mortgage  and  the  allegation  touching 
the  subordinate  position  of  his  lien;  and 
for  a  further  and  separate  defense  alleges 
tbe  recovery  and  docketing  of  two  Judg- 
ments against  Lanning  In  his  favor,  one  on 
tbe  I2tb  and  tbe  other  on  the  29th  day  of 
October,  1894,  and  that  at  the  time  of  their 
rendition  he  had  no  knowledge  or  notice  of 
the  pretended  mortgage  set  up  and  soughC 
to  be  foreclosed  In  this  suit  Plaintiffs  filed 
a  demurrer  to  tbe  separate  defense,  assign- 
ing as  ground  tberefor  that  It  does  not  atote 
facts  BUfflclent  to  constitute  a  defense  to 
tbe  suit  which  was  sustained  in  so  far  aa 
such  affirmative  matter  purported  to  be  a 
defense  to  plaintiffs'  cause  of  suit  and  over* 
ruled  in  so  far  as  It  questioned  the  suffi- 
ciency of  the  allegations  setting  up  defend- 
ant's Juf^ments,  and  the  liens  acquired 
thereby.  No  reply  was  filed,  and  upon  the 
trial  a  decree  was  rendered  correcting  and 
foreclosing  plaintiffs*  mortgage,  and  declar- 
ing It  prior  in  time,  and  superior  In  right 
to  defendant'a  Judgmento,  from  which  decree 
defendant  James  appeals. 

H.  C  Watson,  for  appellant  1.  K. 
Weatherford.  for  respondents. 

WOLVERTON,  J.  (after  stating  the  facts). 
It  is  somewhat  difficult  to  determine  Just  what 
was  accomplished  by  the  order  of  the  court  be- 
low respecting  the  demurrer.  The  further  and 
seimrate  defense  does  not  tend  to  defeat  plain- 
tiffs' cause  of  suit,  which  Is  for  tbe  reformation 
and  foreclosure  of  their  mortgag<t.  Tbdr  right 
to  the  remedy  invoked  exists  In  q»Ite  oi  anything 
that  appears  In  such  defense.  It  does,  however, 
set  up  certoin  equHles  In  James  which  have 
accrued  by  virtue  of  the  recovery  and  docket* 
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big  of  fbe  jadgmentB  whereby  be  acqnlred 
liens  upon  fhe  same  premises  coTered  by 
plalntlCfa*  mortgage,  and  Its  real  purpose 
was  to  test  tbe  qaestlon  of  priority  touch- 
ing the  liens  of  the  respective  parties.  It 
Is  not  susceptible  of  a  broader  Interpreta- 
tion, nor.  Is  it  effectlTe  for  ai^  other  par- 
pose,  If  it  suffices  for  that  In  this  view, 
the  demurrer  should  have  been  flatly  orer- 
niled.  And  such  we  believe  to  be  the  effect 
of  the  court's  order  respecting  the  same, 
although  it  anticipates  quite  clearly  the  law 
touching  the  relative  eQnltles  of  the  parties 
ultimately  to  be  ascertained  and  determined 
upon  the  pleadings  and  evidence.  It  did 
not  In  the  least  abridge  or  circumscribe  any 
of  the  defwdants'  alleged  rights,  and  the 
answer  was  as  efCectlve  for  the  purpose  for 
which  it  was  interposed  after  It  was  made 
as  before.  So  that  the  demurrer  must  be 
considered  as  having  been  overruled.  This 
leaves  the  answer  without  a  reply,  and  in 
this  state  of  the  pleadings  the  parties  went 
to  trial,  and  offered  their  proofs,  which  are 
now  here  for  our  consideration. 

To  prove  the  execution  of  the  mortgage, 
the  plaintiffs  called  as  a  witness  Alfred  H. 
Freerkaen,  who  was  a  subscribing  witness 
thereto.  He  Identified  the  signatures  of  the 
mortgagors,  and  thereupon  the  mortgage 
was  ottered  in  evidence,  and  was  objected 
to  on  the  sole  ^nnd  that  it  appeared  to 
contain  some  erasures  and  interlineations 
not  accounted  for.  A  witness  was  then  call- 
ed to  explain  these,  after  wlilch  It  was  re- 
ceived by  the  court  There  Is  at  the  foot  of 
the  mortgage  a  certificate  of  the  acknowl- 
edgment of  ilie  makus  over  the  hand  and 
seal  of  Alfred  H.  Freerksm  aa  notary  pnl>- 
Uc,  and  tSiere  is  Indorsed  upon  It  a  certificate 
of  the  recorder  of  conv^anc'ea  for  Unn 
county,  showing  the  filing  and  recording 
thereof  in  the  records  of  said  county  on 
July  1,  1803.  It  Is  claimed  that  the  admis- 
sion of  the  mortgage  in  evidence  did  not 
carry  with  It  ^ther  the  certificate  of  ac- 
knowledgment or  the  certlflcate  of  the  rec- 
ord, and  that  the  court  was  without  evidence 
from  which  It  could  legitimately  find  that 
the  mortgage  had  been  duly'  acknowledged 
and  recorded  at  the  dates  shown  by  such 
certificates,  and  hence  should  have  post- 
poned plaintiffs*  mortgage  to  the  superior 
equities  of  the  defendants'  judgments. 
Plaintiffs'  allegation  that  Lanning  and  wife 
made,  «ecuted,  and  delivered  the  mort- 
gage is  broad  enough  to  Include  the  signing, 
sealing,  attestation,  and  acknowledgment. 
6  Am.  &  Bug.  Enc.  Law,  439.  Touching  the 
proof  of  the  acknowledgment  Mr.  Devlin 
says  this:  "A  deed  that  Is  properly  ac- 
knowledged Is  entitled  to  admission  In  evi- 
dence without  proof  of  the  handwriting  of 
the  magistrate  or  ofllcer  taking  the  ac- 
knowledgment The  certificate  of  the  officer 
Is  prima  fade  evidence  of  his  authority  to 
take  the  acknowledgment  and  of  the  gcu- 
nineness  of  his  signature,  subject  to  rebuttal 
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by  evidence  ahowlng  his  want  of  authority, 
or  the  fact  that  the  signature  attached  was 
not  made  him."  IDevl.  Deeds,  1 467.  The 
offer  of  the  mortgage  with  the  certlflcate  of 
admowledgment  app«ided  thereto  was,  under 
these  authorities,  sufficient  to  carry  the  cer- 
tificate with  It  It  was  the  executed— the 
completed— mortgage  that  was  offered  and  re- 
ceived, and  this  Included  the  certificate  of 
acknowledgment  We  are  not  so  sure  about 
the  certlflcate  of  recwd,  nor  Is  it  material  In 
tlie  presoit  case.  So  that  by  the  allegation  of 
the  ccunplalnt  and  proof  under  It  the  philntlfls 
have  a  jwrfect  mortgage,  which  Is  undoubtedly 
a  lien  upon  the  premises  described  therein; 
but  the  defendant  James,  by  the  uncontroverted 
allegations  of  his  answer,  has  two  Judgments, 
which  also  constitute  valid  liens  upon  the 
same  lands,  and  the  question  la  which  party 
is  prior  in  right.  In  this  connection,  inquiry 
touching  the  effect  of  defendant  Jamefl*  nn- 
controverted  averment  that  at  the  time  of  the 
rendition  and  enrollment  of  his  Judgments 
he  bad  no  notice  or  knowledge  of  plaintiffs' 
mortgage  is  pertinent  Without  the  recoi'dlng 
act  he  who  had  a  prior  weciflc  lien  possessed 
a  supoior  equity  to  one  holding  a  subsequent 
general  lien.  But  the  statute  has  provided  that 
a  conveyance  of  real  prt^erty,  or  any  Interast 
therein,  shall  be  void  as  against  the  Uea  of  a 
Judgment  unless  such  conveyance  be  recorded 
at  the  time  of  docketing  such  Judgment,  or 
unless  it  be  reccvded  within  tlie  time  after 
Its  execution  provided  by  law  as  between  con- 
veyances for  the  same  real  property.  HlU's 
Ann.  Iaws  Or.  |  271.  It  baa  become  the  aet- 
tted  construction  of  this  statute  that  a  Judg- 
ment lien.  In  order  to  have  precedence  over  a 
prior  unrecoMed  deed  or  mortgage,  must  have 
been  taken  or  acquired  In  good  faith,  without 
notice  or  knowledge  of  such  prior  unrecorded 
conveyance  or  mortgage,  thus  putting  the  Judg- 
ment lien  creator  the  same  footing  as 
if  he  had  subsequently  acquired  a  deed  to  the 
same  pr^nlses.  Baker  v.  Woodward,  12  Or.  8, 
a  Fac.  173;  StannlB  v.  Nicholson,  2  Or.  332; 
U.  S.  V.  Oriswold,  7  Sawy.  311, 332,  S  J<'ed.  5.56; 
Meier  v.  Kdly,  22  Or.  130, 28  Pac.  265;  Bbodes 
V.  McCany,  le  Or.  222.  23  Pac  971;  Riddle 
V.  MlUer,  19  Or.  408,  23  Pac.  807.  With  this 
undeistandiog  ot  the  statute,  it  Is  not  suf- 
ficient that  James  had  no  notice  or  knowledge 
of  plaintiffs'  prior  mortgage;  it  must  be  of 
their  prior  unrecorded  mortgage;  and  it  was 
necessnry,  therefore,  for  him  to  show  that 
plaintiffs'  mortgage  was  unrecorded  at  the  time 
he  In  good  faith  acquired  his  Judgment.  That 
Is  to  soy.  In  order  to  advance  ht»  equity  almve 
that  of  the  plaintiffs,  he  must  show  plaintiffs* 
laches  In  not  complying  with  the  terms  of  the 
statute  under  which  he  claims  suiierlor  right 
And  this  Imposes  upon  him  the  duty  of  show- 
ing the  want  of  record.  In  order  to  show  this, 
he  should  have  alleged  It,  and  the  uncontro- 
verted averment  tiiat  he  had  no  notice  or 
knowledge  of  the  mortgage  was  Insnfflelent  for 
the  pnriiose.  The  evidence  showlop  tho  mutual 
mistalfe  of  the  parties  touching  the  pioyei-ty 
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Intended  to  hare  been  Indnded,  and  tbe  prop- 
a  de8criptl<m  thereof,  is  anlte  mffldent,  and 
the  decree  of  the  oonrt  bdowwillbe  affirmed. 


(31  Or.  297) 

In   n  PARTBnXSBrS  ESTATE).' 
(Supreme  Court  of  Oregon.    Dec  7,  1897.) 

BZIODTOKS  AHD  ADH1N18TBATOR8 — AOCOUNTIH*— 
EZPflMDlTURBfl  —  BBHOTAI.  —  R>- 
▼IH8AL  OR  APPBAU 

1.  An  administrator  c  t.  a.  of  an  estate  oon* 
■Iiting  of  a  wholesale  buainesB  and  stock  of 
goods  worth  about  S18.000  continued  the  bosi- 
neEB  as  provided  by  the  will.  About  a  year  after 
his  appointment,  he  and  another  formed  a  com- 
panj  which  be  managed,  and  which  engaged  in 
the  same  busiuess,  occupied  the  same  bunding, 
and  had  the  same  employes  as  the  estate  each 
employ^  working  on  a  single  salary.  The  salaries 
ana  the  rent  of  the  building  were  paid  out  of  the 
estate's  funds;  but  during  a  period  of  six  months 
he  charged  tbe  company  and  credited  tbe  estate 
with  f  UK),  and,  at  the  end  of  that  period,  filed 
his  final  account,  in  which  he  diarged  (728.20 
for  rent,  and  $2,199.15  for  salaries.  The  claim 
for  salaries  was  stated  in  a  lamp  sum,  and  no 
Touchers  therefor  were  produced.  Tbe  adminis- 
trator claimed  a  salary  of  $100  per  month,  and 
there  was  nothing  to  show  the  necessity  or  lea- 
sonaUeness  of  the  other  expenses  for  salaries. 
Bdd,  that  an  order  allowing  him  only  $810  in 
addition  to  his  statutory  commiBsiouB  of  $384.23, 
as  reasonable  compensation  for  extraordinary 
services,  would  not  be  disturbed;  Hill's  Ann. 
Laws,  i  1173,  requiring  that  an  administrator's 
final  account  shall  contain  a  detailed  statement 
of  money  received  and  expended  by  him,  from 
whom  received,  and  to  whom  paid,  and  re- 
ferring to  vouchers  for  such  payments. 

ZHiU's  Ann.  Laws,  H  lOM,  1100,  provide 
that  an  executor  or  administrator  may  be  re- 
moved, on  application  of  an  heir  or  other  per- 
son interested  in  the  estate,  for  unfaithfulness  or 
neglect,  to  the  probable  loss  of  the  applicant; 
or  the  court  may,  fOr  like  cause,  on  its  own  mo- 
tion, remove  such  offlcer;  bat  in  either  Instance 
he  most  be  dtcd  and  accorded  a  hearing.  Beld, 
that  where  an  administrator  files  bis  final  ae- 
connt,  and  aslES  to  be  discharged,  and  tbe  eoart 
removes  him  for  suffleieot  cause,  though  not  in 
a  ^oceeding  Inititated  directly  for  that  pnrpose, 
the  court  will  not  distart)  tbe  decree. 

Appeal  from  circuit  court,  Uoltnomah  eonn- 
ty;  E.  D.  Shattack,  Judge 

Judicial  settlemoit  of  the  acconnti  of  O.  M. 
Weiater,  administrator  with  the  will  annexed 
of  the  estate  of  BL  J.  Partridge,  deceased,  to 
which  tbe  H.  A.  Seed  Dry-nate  Oompany 
filed  objectiona.  Prom  a  decree  dlnlhnrlng 
in  put  dalma  for  dlsburaonentg  charged  the 
estate,  and  ranorlng  the  admlidstratar.  tbe 
latter  appeals.  Affirmed. 

BL  J.  Partridge,  who  was  a  resident  of  Port- 
land, and  engaged  In  the  wholesale  photo- 
graoiilc  supply  business,  died  testate,  on  tbe 

 day  of  June,  1891.    On  JtUy  7th,  Q.  M. 

Welster  was  appointed  special  administrator 
of  his  estate,  with  power  to  "omtlnue  tbe 
business  and  collect  the  outstanding  bills  as 
speedily  as  Is  consistent  with  the  good  of  tbe 
busiuess."  Welster  qualified,  and  entered 
upon  tbe  discharge  of  bis  duties,  and  con- 
tinued to  act  as  special  administrator  until 
I>ecember  10,  1891,  when  he  was  appointed 
ado^strator  with  the  will  annexed,  tbe  ex- 
ecutor nominated  in  the  will  falUng  to  Mrre^ 

«  Bdwatinc  denied. 


but  no  wder  was  entered  allowing  him  to 
CMitlnue  the  business  as  before.  In  the  mean- 
time, about  September  lOtb.  tbe  residuary 
legatee*  consented  In  writing  that  the  admin- 
istrator should  continue  the  business  as  It 
bad  been  prior  to  the  death  of  decedent. 
Among  other  things,  tbe  will  provides  as  fol- 
lows: "I  hereby  nominate,  constitute,  and 
appoint  my  brother,  Sam  O.  Partridge,  execu- 
tor of  this,  my  last  will  and  testament; 
•  •  •  and  I  further  direct  that  the  photo- 
graph supply  business  heretofore  conducted 
by  me  at  Portland  be  continued  or  discon- 
tinued by  my  executor,  as  be  shall  deem  best; 
provided,  however,  that.  In  the  event  that 
my  said  executor  shall  determine  to  continue 
tbe  said  business,  the  consent.  In  writing,  of 
a  majority  in  Interest  of  my  residuary  lega- 
tees aboTe  named,  shall  be  necessary;  and,  if 
such  consent  Is  not  obtained,  that  my  said 
executor  shall  proceed  to  wind  up  said  busi- 
ness and  realize  on  the  assets  tbomC."  The 
administrate  continued  the  business  after 
the  latter  appointment,  and  on  August  3. 
1892,  he  filed  what  Is  denominated  a  "report 
of  summaries  of  business  transacted  him 
during  alx  months  last  paaf  which  Is  as  fol- 
lows: 


Cash  (Ml  hand  at  time  of  appointment  9  023  flS 
Cash  ree'd  on  old  aects.  from  June, 

■Ol  to  June  13,  '92   8^488  12 

Cash  ree'd  on  sales  mchd.  to  June  18, 

18U2,  accts.   17,081  04 

Gash  ree'd  on  daily  sales  mchd.  to 

June  13,  '92,  accounts   4,661  ftt 

$25,864  69 

Paid  on  daims  and  for  expenses  and 
new  mchd   26300  06 

Balance  cash  on  hand   9     64  11 


On  November  1st  be  filed  the  following  ac- 
count, in  pursuance  of  the  ord»  of  the  court 
made  at  tbe  Instance  of  tbe  M.  A.  Seed  Dry- 
Plate  Company,  which  also  required  Urn  to 
show  cause  why  said  estate  should  not  be 
wound  up  and  settled: 


Assets  of  Brtat& 

Stock,  goods,  wares  and  mchd  $  9,224  83 

Accts.  on  books  owing  esute. ......     9,084  SO 

$18300  42 

IJabiUtia. 
Claims  allowed,  reported  November 

I,  1892  $  7.928  16 

Cnrtent  acoannts  of  tht  bnsiness. ...     2,980  86 


$10,908  92 

Claims  paid  $    682  50 

Leaving  a  probable  balance  of  f  7,400  SO 

Claims  collected  oa  accts.  doe  estate 
at  time  of  Inventoty  $  8,778  IT 


These  comprise  all  the  reports  or  accounts 
made  or  filed  by  the  administrator  touching 
his  management  of  tbe  estate,  except  the  one 
now  to  be  noticed.  On  December  20,  1892, 
he  was  (H-dered  to  close  out  tbe  business  and 
file  his  final  account  by  April  1,  1883.  The 
date  was  subsequently  postponed  to  May  1st, 
and  then  to  July  1st  On  July  18tb  he  filed 
what  be  denominated  bis  "final  report  and 
account"  which  purports  to  show  only  the 

Digitized  by  Google 


OrJ  IN  RE  PARTRIDGE'S  ESTATE.  83 


"moneys  and  assets  comlog  Into  bis  hands 
and  amounts  disbursed  since  NoTember  1, 
1S92."  Among  the  Items  of  expenditures  are 
?728.20  for  rent  and  ?2,199.15  for  salaries. 
The  prayer  Is  that  the  account  may  be  ad- 
Justed,  and  distribution  ordered,  and  that  he 
and  his  bondsmen  may  be  finally  discharged. 
The  day  for  final  hearing  snd  settlement  of 
the  account  was  set  for  September  5,  1893. 
Prior  to  the  last-named  date  the  M.  A.  Seed 
Dry-Plate  Companj-,  who  was  a  creditor  of 
said  estate  Id  the  sum  of  $1,2S1.5S,  filed  ob- 
jections to  said  account,  and  more  especially 
to  the  Item  of  |2,199.15,  salaries  from  No- 
vember 1, 1802,  to  the  date  of  filing  the  final 
account,  and  set  up  some  facts  tending  to 
show  negligence  and  mlsc<«duct  of  the  ad- 
mbilBtrator  and  maladministration  of  the  es- 
tate. Upon  the  bearing,  the  court  disallowed 
ttae  claim  for  salaries  except  9810,  and  made 
an  order  charging  blm  with  the  difference 
between  the  an[>onnt  claimed  and  the  amount 
allowed,  together  with  other  moneys  admitted 
to  be  in  his  hands,  and  removed  him  from 
his  trust,  and  appohited  Miss  Alice  Gibson 
admbdstratTlx  de  bonis  non  with  the  will  an- 
nexed. An  appeal  was  tak«i  from  this  order 
and  decree  to  the  circuit  court,  and  there  af- 
flimed,  and  Welster  now  prosecutes  an  appeal 
to  this  court 

C.  M.  Idleman,  for  appellant  G.  M.  Welster. 
J.  C.  Flanders  and  Williams,  Wood  &  Llnthl- 
enm,  for  respondent  M.  A.  Seed  Dry-Plate  Co. 

PER  CURIAM.  Error  Is  predicated  of  the 
action  of  the  county  court  in  two  particulars: 
First,  in  the  disallowance  in  part  of  Welster's 
claim  for  salaries  from  November  1,  1892,  to 
the  date  cC  filing  bis  final  account;  and,  sec- 
ond. In  removing  him  as  administrator,  be- 
cause the  proceeding  was  not  one  Instituted 
under  the  statute  for  the  especial  purpose, 
nor  by  citation  to  the  administrator  to  show 
cause  agabist  such  action. 

It  Is  shown  by  the  evidence  in  the  case  that 
a  concern  styled  the  "Welster  Meek  Company" 
was  formed  about  January  1,  1803,  to  eugage 
In  the  same  line  of  business  as  that  carried 
on  the  Partridge  estate,  under  the  adminis- 
tration of  Welster.  Miss  Alice  Gibson,  the 
bookkeeper  of  the  Partridge  estate  as  well  as 
for  the  Welster  Meek  Company,  says  It  ac- 
tually commenced  business  January  1,  1893, 
but  had  no  stock  until  some  time  In  February; 
and  Welster  admits  that  It  began  in  Feb- 
maiy  or  some  time  before.  There  is  but  Ut- 
tle  doubt  that  Welster  was  a  member  of  the 
concern,  but  he  claims  tliat  be  was  only  nom- 
inally so,  and  that  his  name  was  used  by 
Meek  without  bis  consent.  It  Is  certain,  how- 
ever, that  be  was  its  sole  manager  from  Its 
Inception  until  the  remaining  goods  of  the 
estate  w«-e  sold  at  auction,  June  2fi,  1808, 
and  that  Ateek  bad  but  little.  If  anything,  to 
do  with  It.  The  business  of  the  comiuiny 
was  o^ned  up  and  carried  on  In  the  same 
building  as  that  occupied  by  the  Partridge  es- 


tate, and  the  same  help  employed  In  the  one 
as  In  the  other;  that  is  to  say,  the  two  con- 
cerns occupied  the  same  building,  and  were 
managed  and  conducted  by  one  person  and 
his  employes,  each  working  upon  a  single  sal- 
ary. These  salaries  and  the  rental  for  the 
building  thus  occupied  were  all  paid  out  of 
the  funds  of  the  Partridge  estate;  but,  to 
compensate  the  estate  for  services  rendered 
the  Weister  Meek  Company  by  said  manager 
and  employes,  and  for  the  use  of  the  building 
from  the  time  of  Its  Inception,  Weister  char- 
ged the  company  with  $150,  and  gave  the  es- 
tate credit  for  a  like  amount.  The  alleged  ex- 
pense for  salaries  was  f250  per  month,  except 
when  a  stenographer  was  employed,  In  which 
event  it  was  more,  and  the  rental  was  $85  per 
month.  An  attempt  was  made  to  show  the 
relative  amount  of  business  transacted  by 
each  concern,  which  was  estimated  to  be 
about  75  per  cent,  by  the  estate  and  25  by 
the  company.  After  December  20tli  the  ad- 
ministrator was  engaged  solely  In  doMng  out 
the  remnant  of  stock  on  hand,  and  collecting, 
outstanding  claims  and  accounts,  by  direction 
of  the  court,  for  the  purpose  of  winding  up 
the  business  and  settling  the  estate.  The 
claim  for  salaries  Is  stated  in  the  account  In 
a  lump  sum,  but  no  vouchers  were  filed  there- 
with nor  produced  at  the  trial.  Welster  claim- 
ed a  salary  for  his  own  services  <tf  f  100  per 
month,  but  It  does  not  appear  to  whom,  or 
what  amount  to  each,  the  balance  of  the  ex- 
pense for  salaries  was  paid,  nor  Is  there  any- 
thing to  show  the  neces.<4ty  or  reasonableness 
thereof.  In  this  state  of  the  record,  the  coun- 
ty court  allowed  Welster  $810  in  addition  to 
his  regular  statutory  commission  of  $384.23 
upon  the  appraised  value  of  the  estate,  as  rea- 
sonable comi)en8atlon  for  extraordinary  serv- 
ices as  such  administrator,  and  disallowed 
the  balance  of  bis  claim. 

Ought  we  to  disturb  this  conclusion?  The 
appellant  has  not  shown  himself  entitled  to 
more.  The  statute  requbres  that  ttae  final  ac* 
count  of  an  administrator  shall  contain  a  de- 
tailed statement  of  the  amount  of  money  re* 
celved  and  expended  by  him,  from  whom  re- 
ceived, and  to  whom  paid,  and  refers  to 
vouchers  for  such  payments.  Hill's  Ann. 
Laws  Or.  S  1173.  As  it  pertains  to  the  al- 
leged expenses  paid  on  account  of  salaries  as 
with  other  alleged  expenses,  the  account  filed 
fails  utterly  In  a  compliance  with  the  statute, 
nor  does  the  proof  help  the  administrator  ex- 
cept as  it  pertains  to  his  Individual  salary. 
Beyond  this  feature,  It  was  the  duty  of  the 
administrator  to  state  with  particularity  his 
claim  for  extra  compensation,  so  that  the 
court,  as  well  as  those  Interested  In  the  es- 
tate, may  be  informed  fully  of  the  nature  of 
the  service  rendered,  and  of  Its  necessity  and 
value  to  the  estate,  and  be  thereby  enabled 
to  distinguish  the  Items  which  are  a  pro|>er 
charge  from  those  that  may  be  unjust  and  Im- 
proper. Steel  V.  Holladay,  20  Or.  462,  20 
Fac.  5t\2.  In  May  v.  Green,  75  Ala.  167.  It  Is 
said  that  "proof,  moreover,  should  have  been 
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made  of  each  special  service  with  Its  peculiar 
value,  and  tlie  whole  should  not  hare  been 
aggregated  hy  mere  estimate  without  being 
itemized."  Under  these  authorities,  and  in 
the  light  of  the  facts  of  the  case,  with  the 
large  discretionaiy  power  lodged  with  the 
county  court  In  determining  the  amount  and 
reasonableness  of  diarges  as  extra  compensa- 
tlon^  we  are  unable  to  say  that  Its  conclusion 
is  luijust  to  the  administrator;  and  we  are 
constrained  to  permit  the  decree  In  that  re- 
spect to  stand. 

As  relating  to  the  second  contention,  the 
statute  provides  that  an  executor  or  admin- 
istrator may  be  removed,  upon  application  of 
an  heir,  legatee,  devise^  creditor,  or  other 
person  interested  in  the  estate,  for  unfaithful- 
ness or  neglect  of  his  trust  to  the  probable 
loss  of  the  applicant;  or  the  court  may,  for 
like  cause,  upon  Its  own  motion,  remove  such 
officer;  but  in  either  instance  he  must  be 
cited  to  appear  and  show  cause  why  such 
action  should  not  Ik  taken,  and  Is  thereby  ac- 
corded a  hearing  In  the  premises.  Hill's  Ann. 
Law8  Or.  H  1094,  1100.  In  the  case  at  bar 
there  was  no  such  citation  and  no  hearhig 
had  upon  the  precise  question.  But  the  ad- 
ministrator was  before  the  court  upon  his 
own  application  to  be  discharged.  It  vpear- 
ed,  however,  that  the  estate  had  not  been  ful- 
ly administered,  there  being  many  accounts 
doe  the  estate  which  were  yet  uncollected; 
and  there  was  much  evidence  adduced  showing 
maladministration  on  the  part  of  Weister. 
He,  as  administrator  of  the  estate,  sold  goods 
to  himself,  as  manager  of  the  Weister  Meek 
Company;  and  these  he  again  sold  at  a  profit 
to  the  company  of  more  than  100  per  cent 
During  the  time  the  two  concerns  were  en- 
gaged  in  business  in  the  same  building,  there 
was  sold  to  the  company  goods  for  which  it 
paid  the  estate  $360,  which  were  again  sold 
by  the  OHnpany  to  Its  customers  for  $742.67; 
and,  when  the  goods  belonging  to  the  estate 
were  finally  disposed  of  at  auction,  it  seems 
that  large  quantities  of  them  found  their  way 
Into  the  Weister  Meek  Company's  business, 
since  which  time  Weister  has  continued  as 
manager,  and  received  a  salary  direct  from 
the  compauy.  An  attempt  is  made  to  ex- 
plain this  actlw  of  the  administrator,  by  tes- 
timony that  the  company  sold  on  credit,  while 
It  purchased  from  the  estate  for  cash,  and 
that,  through  the  agency  of  the  company,  the 
estate  was  enabled  to  dispose  of  a  larger 
amount  of  Its  stock,  and  at  a  greater  profit, 
than  it  could  otherwise  hare  done;  but,  con- 
sidering all,  the  administrator  has  not  satis- 
factorily Justified  bis  management  of  the  es- 
tate. He  has  had  much  time  within  which 
to  have  collected  and  adjusted  the  outstand- 
ing accounts  without  satisfactory  resulta,  and. 
In  view  of  his  past  conduct,  it  is  reasonably 
Inferable  that  his  continuance  In  office  would 
probaWy  be  followed  by  loss  to  Interested  par- 
ties. 

Whether  or  not  the  order  of  removal  was 
proper,  as  a  primary  act,  we  shall  not  de- 


termine; but  having  been  made  upon  what 
would  appear  to  be  sufficient  cause,  though 
not  In  a  proceeding  instituted  directly  for  that 
purpose,  with  citation  to  him  and  an  oppc^ 
tunity  to  be  heard  upon  the  precise  issue,  this 
court  will  not  now  disturb  it  (Succession  of 
Olorer  [La.]  9  South.  97);  and  the  decree  of 
the  court  below  will  therefore  be  affirmed  in 
so  far  as  it  affirms  the  decree  <tf  the  county 
court  The  court  costs  attending  the  appeal 
In  both  Instances  should  be  borne  the  es- 
tate. 

*i   ■  ^ 


FIK8BTH  r.  fiUBTJRBAN  BY.  CO. 
(Sivmne  Court  of  Oregon.   Dec.  7,  1897.) 
Btrebt  Railroads— Mai ntbxakob  or  Bidbvauu 
—Nkoliobmoe—Pko vises  or  Jubt. 

1.  Where  a  street-railwar  company  erects  a 
temporary  sidewoUi  over  a  flooded  street  for  the 
use  of  its  passeiigers  in  going  from  ooe  car  to  an- 
other, it  IS  not  bound  to  constmct  the  passage- 
way m  a  manner  as  reasonably  safe  "as  iMwai- 
ble." 

2.  In  an  action  against  a  street-railmiy  com- 
pany for  damages  sustained  while  croMing  a 
temporary  sidewalk  ei^cted  by  the  compaoy  over 
a  flooded  street,  for  the  use  of  its  passengers 
in  going  from  one  car  to  another,  an  mstructiou 
that,  if  the  walk  was  so  coustructed  as  to  be  dan- 
gerous for  passengers  to  cross  it  at  night  without 
a  light,  then  it  was  the  company's  duty  to  have 
provided  a  light  was  erroneous,  as  the  means  in- 
dicated by  the  court  as  a  protection  against  the 
danger  was  too  limited,  it  being  for  the  jury, 
and  not  the  court  to  say  what  means  should  nave 
been  adopted. 

Appeal  from  circuit  court  Multmnnah  county; 
H.  Hurley,  Judge. 

Action  by  Anna  Flnseth  against  the  City 
&  Suburban  Ballw^  Company.  Judgment 
tor  plaintiff,  and  defendant  an>ealB.  Be- 
versed. 

This  Is  an  action  by  Anna  Flnseth  against 
the  City  &  Suburban  Bailway  Company  to 
recover  damages  sustained  In  consequence  of 
an  Injury  received  while  crossing  over  a 
roadway  alleged  to  have  been  negligently 
constructed  by  defendant.  The  facts  are: 
That  in  June,  18M,  defendant  was  the  owner 
of  and  operated  an  electric  street  railway  in 
the  city  of  Portland,  the  line  of  its  road  ex- 
tending across  the  Willamette  river  upon 
Morrison  Street  Bridge,  the  east  approach  to 
which,  for  a  distance  of  about  500  feet,  in 
consequence  of  an  unprecedented  rise  In  the 
river,  was  covered  with  water  to  the  depth 
of  about  4  feet  thereby  obstructing  travel  on 
electric  cars,  but,  to  accommodate  Its  pas- 
sengers, defendant  erected  upon  the  north 
side  of  East  Morrison  street  a  temporary 
sidewalk,  con^^istlng  of  two  lines  of  planks, 
each  12  inches  wide,  laid  about  12  Inches 
apart,  and  resting  upon  railroad  ties  placed 
one  upon  another  at  right  angles  with  the 
planks,  In  such  manner  as  to  form  piers,  sit- 
uated about  8  feet  apart,  and  of  sufficient 
height  to  be  above  the  water;  the  whole 
structure  being  weighted  down  and  held  In 
place  by  iron  rails.  That  on  the  11th  of  said 
month  plaintiff  purchased  from  defendant  a 
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ticket,  and  at  about  10  o'clock  at  night  en- 
tered one  of  Its  cars  at  the  west  end  of  Mor- 
ilson  Street  Bridge,  In  crossing  which  she  sur- 
rendered her  ticket,  and  received  from  the 
conductor  In  lieu  thereof  a  transfer  check, 
which  entitled  her  to  ride  on  another  car  of 
the  company  from  the  east  side  of  said  sub- 
merged district  to  the  Intersection  of  East 
Twenty-First  and  Clinton  streets;  and,  hav- 
ing arrived  at  the  east  end  of  said  bridge,  she 
alighted  from  the  car,  and  attempted  to  pass 
over  the  structure  In  question,  which  was 
used  by  defendant's  passengers  and  the  pub- 
lic, but,  the  night  being  dark,  and  the  pas- 
sageway poorly  lighted,  and  having  do  guard 
or  railing,  her  foot  slii^d  between  the 
planks,  and,  falling  thereon,  she  sustamed  the 
Injury  of  which  she  complains.  The  issues 
having  been  joined,  a  trial  was  had,  result- 
ing lu  plalntUTs  obtaining  a  judgment  for  the 
sum  of  ^500,  from  which  defendant  appeals. 

Rnfus  Mallory,  for  appellant.  A.  F.  Fl^el, 
for  respondent. 

MOOItE,  C.  J.  (after  stating  the  facts).  The 
Important  question  for  con-slderatlon  Is  the 
duty,  If  any,  which  the  defendant  owed  to 
the  plaintiff  at  the  time  of  the  accident.  The 
measure  of  care  demanded  of  a  common  car- 
rier must  always  be  In  proportion  to  the  de- 
cree of  danger  to  which  passengers  are  sub- 
jected by  the  means  adopted  for  their  trans- 
portation or  accommodation;  and,  notwith- 
standing a  person,  for  some  purposes,  may 
tie  deemed  a  passenger  before  he  enters  or 
after  he  leaves  a  car.  the  carrier  does  not 
owe  him,  under  such  circumstances,  that  de- 
gree of  care  which  it  Is  Incumbent  upon  the 
company  to  exercise  when  he  la  seated  with- 
in its  car.  and  has  surrendered  himself  to 
an  observance  of  Its  rules.  The  negligent 
operation  of  an  electric  car  may  cause  the 
death  of,  or  inflict  great  bodily  Injury  upon, 
a  passenger,  and  for  this  reason  the  law  of 
humanity  wisely  demands  that  a  carrier, 
while  not  an  insurer,  must  exercise,  in  the 
management  of  such  dangerous  agencies,  the 
highest  degree  of  care.  In  protecting  Its  pas- 
sengers from  harm  which  could  l>e  prevent- 
ed by  reasonable  foresight  Moreland  v. 
Ilaihoad  Co.,  141  Mass.  31,  6  N.  225.  A 
8U*eel-car  company  lays  its  track  chiefly  up- 
on, and  operates  its  cars  in,  the  public  streets 
of  a  town  or  city,  and,  unless  prolilbited  by 
municipal  ordinance,  may  stop  at  any  place 
along  Its  line  to  permit  pas.'fengers  to  enter 
Its  cars  or  depart  therefrom.  In  the  very 
nature  of  things,  such  a  carrier  can  have  no 
stations,  for  to  permit  It  to  erect  and  main- 
tain them  would  amount  to  a  needless  olj- 
structlon  of  the  public  highway;  and  hence, 
when  operating  Its  cars  within  the  limits  of 
a  city  or  town.  It  must  receive  its  passengers 
from,  and  discharge  them  In,  a  public  street; 
and,  aa  was  said  In  Creamer  v.  Railway  Co. 
(Mass.)  31  N.  E.  301:  "The  street  Is  In  no 
sense  a  passenger  station,  for  the  safety  of 


which  a  street-railway  company  Is  respon- 
sible. When  a  passenger  steps  from  a  car 
upon  the  street,  he  becomes  a  traveler  upon 
the  highway,  and  terminates  his  relations 
and  rights  as  a  passenger;  and  the  railway 
company  is  not  responsible  to  him  as  a  car- 
rier for  the  condition  of  the  street,  or  for  his 
safe  passage  from  the  car  to  the  sidewalk." 
A  street-car  company,  having  no  stations, 
owes  no  duty  to  the  public  or  to  Its  passengers 
to  erect  or  maintain  a  passageway  from  its 
stopping  places  In  the  street  to  the  sidewalk; 
and  when  It  discharges  Its  passengers  in  the 
highway  its  contract  has  been  fully  perform- 
ed, and  the  relation  of  carrier  and  passenger 
thereupon  ceases.  Smith  v.  Railway  Co.,  29 
Or.  539,  46  Pac.  136,  780.  The  tickets  It  Is- 
sues do  not  prescribe  at  what  point  on  Its 
line  the  passenger  may  enter  esc  leave  Its  cars, 
but  a  person  having  obtained  a  ticket  or  paid 
his  fare  to  the  conductor  could  probably  com- 
mence a  journey  at  any  stoi^lng  place,  and 
Tide  in  Its  car  to  any  point  within  the  ter- 
mini of  Its  line;  but  If  he  leaves  the  car,  for 
any  purpose,  without  having  obtained  a  trans- 
fer check,  the  contract  of  transportation 
would  be  fully  performed  by  the  carrier.  If, 
however,  the  passenger  obtains  such  evi- 
dence of  his  right  to  resume  the  journey, 
there  must  be.  of  necessity,  an  interruption  of 
the  relation  of  carrier  and  passenger  from  the 
moment  be  leaves  one  car  until  he  enters  an- 
other; but  would  this  Interruption  relieve  the 
carrier  from  liability  to  a  person  injured  while 
going  from  one  car  to  another  over  a  passage 
way  erected  by  it  for  the  acconunodation  of 
such  persons,  and  to  facilitate  Its  business? 
The  answer  to  this  question  must  depend  up- 
on the  duty,  If  any,  which  a  carrier  owes  to 
those  persons  whom  It  Invites  to  use  such 
portage,  for  negligence  In  all  cases  must  be 
predicated  upon  a  breach  of  duty.  The  de- 
fendant was  not  obliged  to  construct  a  pas- 
sageway across  the  submerged  street,  but. 
having  done  so.  It  thereby  Invited  Its  pas- 
sengers to  travel  over  the  same,  and  tacitly 
represented  to  them  that  It  was  reasonably 
safe  for  that  purpose;  and,  such  being  the 
case,  did  It  owe  to  them  any  duty  to  main- 
tain or  light  the  way  because  It  was  laid 
upon  a  public  street?  The  walk  having  been 
erected  to  serve  a  temporary  purpose  only, 
we  think  It  cannot  be  said  that,  because  It 
had  been  used  by  the  public  for  a  short  time, 
the  municipality  thereby  adopted  and  accept- 
ed It  as  a  iHirt  of  its  system  of  highways;  for 
when  the  water  receded  the  sidewalk  con- 
structed by  the  city  would  be  used,  and  the 
passageway  so  erected  by  defendant,  which 
theretofore  had  been  useful  as  a  part  of  the 
highway,  must  necessarily  become  a  nui- 
sance. If  plaintiff,  without  fault  upon  her 
part,  had  sustained  the  Injury  complained  .of 
In  the  manner  indicated,  after  the  water  had 
fallen,  there  Is  but  little  doubt  that  defend- 
ant would  have  been  liable  therefor,  If,  in 
consequence  of  Its  neglect,  the  passageway 
became  unsafe;  for  no  person  has  the  right 
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to  do  an  act  which  renders  the  ubo  of  the 
btreet  hazardous,  or  less  secure  than  It  was 
k'ft  by  the  municipal  authorities.  Whoever 
does  so  by  placing  unauthorized  obstructions 
thereou,  becomes  a  nuisancer,  and  la  liable 
tu  any  person  who,  using  due  care,  sustains 
any  special  injury  therefrom.  2  Dill.  Mun. 
Corp.  I  1062.  But  while  the  freshet  contin- 
ued the  wallc  In  Question  could  not  be  con- 
sidered a  nuisance,  or  even  an  obstruction, 
for  It  was  the  only  means  by  which  the  pub- 
lic was  enabled  to  use  the  street,  and  with- 
out It  travel  would  have  been  suspended. 
Defendant  having  constructed  the  way  to 
facilitate  its  business,  and  to  accommodate 
persons  who  might  be  induced  to  patronize 
Its  cars,  owed  to  such  persons  at  least  the 
duty  of  keeping  it,  as  long  as  It  might  be 
used  for  that  purpose,  in  a  reasonably  safe 
condition,  and,  having  Invited  plalntlCC  to 
pass  over  the  same,  It  is  liable  for  any  neg- 
lect In  that  respect;  but  it  owed  no  greater 
duty,  and  is  not  chargeable  with  a  higher 
degree  of  care  and  diligence,  by  being  a  com- 
mon carrier,  than  is  expected  of  a  private  in- 
dividual under  similar  conditions.  Railroad 
Co.  V.  Warllck  (Ind.  Ter.)  33  S.  W.  235. 

With  this  understanding  of  the  rule,  it  be- 
comes necessary  to  examine  tliat  portion  of 
the  judge's  charge  to  which  defendant  excepts. 
The  jury  were  instructed  as  follows:  "(1)  If 
the  defendant  In  this  case  undertook  to  trans- 
port passengers  for  hire  over  Its  road  from  the 
west  side  to  points  on  the  east  side  of  the 
Willamette  river,  in  this  city,  and  for  that 
purpose  undertook  to  provide  and  construct 
a  walk  or  elevated  passageway  over  tliat  imrt 
of  East  Morrison  street  where  its  tracks  and 
the  street  were  obstructed  by  the  flood,  so  that 
such  passengers  could  use  the  same  for  the 
purpose  of  passing  from  one  car  of  the  de- 
fendant to  another  over  such  obstruction,  It 
was  its  duty  to  construct  such  wHlk  or  passage- 
way in  a  manner  as  reasonably  safe  as  possi- 
ble, taking  Into  consideration  the  condition 
of  this  part  of  the  flooded  district,  and  to  keep 
It  in  such  reasonably  safe  condition  as  long  as 
it  was  under  its  control,  and  conthnied  to  be 
used  for  passage  of  passengers  from  one  car 
of  the  defendant  to  another;  and  If  you  believe 
from  the  testimony  tliat  tbe  defendant  under- 
to(A  to  and  did  construct  this  walk  for  such 
purpose,  but  failed  and  neglected  to  construct 
it  in  a  reasonably  safe  condition,  taking  all  the 
circumstances  into  consideration,  or  failed  and 
neglected  to  keep  It  in  such  reasonably  safe 
condition  during  the  time  It  was  being  used 
for  defendant's  pnssengers,  and  under  its  con- 
trol, and  that  by  reoson  of  such  failure  and 
negligence  and  unsafe  condition  of  such  walk 
the  plaintiff,  while  passing  over  said  walk  from 
a  car  of  tbe  defendant's  on  the  west.  In  wlitch 
she  had  been  riding  as  a  passenger,  to  a  car 
on  the  east  of  such  walk,  upon  n-lilch  she  was 
to  continue  her  passage  to  her  place  of  dcntiiia- 
tlou,  fell,  and  was  injured  thereby,  without  any 
ranit  or  negligence  on  her  part,  then  it  is  your 
duty  to  find  in  favor  of  the  plaintiff."  It  will 


be  observed  that  the  jury  were  told  that  it  was 
incumbent  upon  defendant  to  construct  the 
passageway  in  a  manner  as  reasonably  safe 
as  possible,  etc.  This,  in  our  Judgment,  car- 
ries the  liability  too  far.  Defendant  was  re- 
quired to  make  the  walk  reasonably  safe,  it 
must  be  admitted;  bat  when  this  degree  of 
care  is  so  qualified  as  to  render  tbe  walk  as 
reasonably  safe  as  possible,  it  thrusts  upon  a 
carrier  a  duty  never  hitherto  demanded,  and. 
if  it  were  to  prevail,  would  tend  to  render  a 
carrier  liable  In  all  eases,  for,  after  an  acci- 
dent occurs,  and  the  cause  of  it  is  ascertained, 
it  would  not  be  difficult  to  procure  witnesses 
to  say  that,  in  their  opinion,  it  was  possible  to 
have  guarded  against  Its  occurrence,  and  thus 
have  prevented  the  injury. 

The  court  also  gave  the  following  instruc- 
tion: "(3)  In  this  case,  If  the  walk  was  so  con- 
structed that  it  would  be  dangerous  for  defend- 
ant's passengers  to  use  it  In  passing  over  tbe 
same  from  one  car  of  the  defendant  to  another 
In  the  darkness,  or  during  the  nighttime,  with- 
out a  light,  then  it  was  the  duty  of  the  defend- 
ant to  have  provided  a  light  during  such  darii- 
ness;  and.  If  It  failed  and  neglected  to  do  this, 
and  for  this  reason  the  plaintiff,  while  at- 
tempting to  cross  over  said  walk  as  such  pas- 
senger, fell  and  was  Injured  thereby  without 
ano*  negligence  or  fault  on  her  part,  then  your 
verdict  should  be  In  her  favor."  If  the  walk 
was  so  constructed  that  it  was  dangerous  for 
defendant's  passengers  to  use  the  same  after 
night,  It  could  doubtless  have  rendered  the 
way  safe  by  other  means  than  by  lighting  it. 
In  Ralhoad  Co.  v.  Howe,  52  Miss.  202,  the 
track  being  obstructed  by  a  wrecked  freight 
train,  a  passenger,  on  a  dark  and  rainy  night, 
was  obliged  to  walk  around  the  obstruction  to 
another  train,  and  In  doing  bo  fell  from  some 
planks  laid  over  a  ditch,  and  sustained  the  in- 
jury complained  of.  There  was  no  light  there, 
nor  was  any  person  stationed  at  that  point 
to  warn  the  passengers  of  danger,  and  it  was 
held  that  the  failure  to  place  a  light  at  the 
crossing  of  the  ditch,  or  to  give  any  warning 
of  the  danger,  or  to  take  some  means  to  guard 
passengers  against  Injury  from  the  extra  haz- 
ard to  which  they  were  exposed  In  crossing, 
was  such  negligence  as  rendered  the  company 
liable  for  ai^  injur>-  sustained  by  passengers 
in  crossing.  In  that  case  tbe  crossing  was 
temporary,  and  other  means  than  a  light  were 
coHsirtered  adequate  protection  agaiast  the 
danger  incident  to  the  transfer.  The  defend- 
ant having  undertaken  to  provide  a  passage- 
way for  the  convenience  of  Its  passengers  and 
those  intending  to  patronize  its  cors,  it  was  re- 
quiml  to  select  suliKtantiai  materials,  and  eon- 
strui't  the  way  with  a  view  to  safety,  eonslil- 
ering  tbe  nature  of  the  temporary  use  for 
which  it  was  designed;  and,  so  long  as  defend- 
ant continued  to  use  the  passageway  to  fa- 
cilitate Its  business.  It  was  in  duty  bound  to 
maintain  it  In  liko  condition,  and  for  any 
neglect  in  this  respect  It  would  lie  liable  to  a 
person  sustaining  Injury  thereby  whom  It  in- 
Titcd  to  pass  over  tbe  same.  The  passenger. 
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however,  la  charged  wtth  notice  of  the  tranpo- 
raiy  character  of  the  structure,  in  view  of 
which  necesBity  compels  him  to  use  common 
prudence  in  its  use,  failing  in  which  it  would 
c<HiBtttute  such  contributory  negligence  as 
would  preclude  a  recovery.  It  was  the  duty  of 
the  defendant  to  render  the  passageway  rea- 
sonably Bafe  for  the  accommodation  of  Its 
passengers,  but  what  constitutes  due  and  rea- 
sonable care  cannot  ordinarily  be  defined  as  a 
matter  of  law,  but  It  must  depend  upon  the 
circumstances  of  each  Individual  case.  Gay- 
nor  V.  Railroad  Co.,  100  Mass.  206.  It  is  for 
the  Jury  to  say,  from  a  consideration  of  all  the 
circumstances  of  the  case,  whether  the  pas- 
sageway was  reasonaWy  safe.  In  view  of  the 
tonporary  purpose  It  was  designed  to  serve, 
and  whether  the  carrier  had  supplied  such 
means  for  its  use  after  night  as  an  ordinarily 
prudent  person  would  have  furnished  to  ren- 
der it  reasonably  safe  in  the  dailmess  under 
like  conditions.  In  the  case  at  bar  we  think 
the  means  indicated  by  the  court  as  a  protec- 
tion against  the  danger  are  too  limited,  and 
that  It  was  for  the  jury,  and  not  the  court,  to 
say  what  means  should  have  been  adopted  for 
that  purpose.  These  Instructions  being  errone- 
oas,  the  judgment  Is  reversed,  and  a  new  trial 
ordered. 


(»  Or.  so 

In  re  ASSIGNMENT  OF  BANE  OF 
OREGON. 

JAMES  V.  THOMPSON. 

(Supreme  Court  of  Oregon.    Dec.  7,  1897). 

APFKAt/--AS9IQNMeNT  OT  EBttORS— BjLMKS— -iMSOlr 
vsscT— Following  Tkubt  Funi>8 — Liabiv 
1TIE9  OP  ASSIOSBB— CoMPiJISATION. 

1.  Where  do  exception  is  noted  in  the  assign- 
ment of  errors  contained  In  the  record  to  a  part 
of  a  decree  complained  of*  ft  will  not  be  con- 
sidered ou  appeal. 

2.  Where  cuatomera'  notea  are  traDsfored  by 
A.  bank  to  P.  bank  as  collateral,  under  an 
agreement  that  said  A.  bank  shall  collect  aaid 
notes,  and  account  to  P.  bank  in  aach  Portland 
and  Eastern  exchange  as  it  might  receive  in 
course  of  business,  and  said  notes  are  collected, 
and  tiie  proceeds  minted  with  the  other  assets 
of  the  bank,  aod  the  funds  of  the  said  bank  are 
not  increaaed  thereby,  after  which  the  said  A. 
bank  assigns,  having  no  part  of  the  ^roceeda  of 
said  secnritiea  on  hand,  and  the  assignee  pays 
the  amonnt  of  said  securities  to  P.  hank  as  ce»- 
tni  que  tiust,  if  the  facta  created  a  tmst,  the  fact 
that  there  was  no  fund  on  which  the  trust  could 
operate  would  defeat  it. 

3.  Ibe  assigDee  of  the  A  bank  Is  liable  for 
the  amount  bo  paid. 

4.  Under  Hill's  Ann.  Iaws.  S  3180.  which  pro- 
vides that  the  compensation  of  an  assignee  shall 
be  allowed  on  fioal  settlement  for  auch  an 
amount  as  is  just,  and  the  trial  court,  which  re- 
moved the  assignee,  who  had  collected  $3,000, 
fixed  the  amount  at  $300,  aaid  amount  will  be 
bdd  to  be  reasonable  on  appeal. 

5.  Where  the  by-laws  of  a  bank  provide  Oiat 
the  cashier  "rtiall  be  responsible  for  ail  moneys, 
funds,  and  valuables  of  this  bank,  •  •  •  and 
deliver  the  same  to  the  order  of  the  board  of  di- 
rectors of  this  bank,  or  to  the  person  or  persons 
authorized  to  receive  the  same,  and  the  cashier, 
to  pay  a  deposit,  without  authority  from  the  di- 
reciors,  transfers  certain  aecurities  of  the  bank 
to  the  treasurer  of  a  corporation,  who  is  also 


assistant  cashier  of  tlie  bank,  after  which  the 
bank  assigned  to  said  assistant  cashier,  the  trans- 
fer of  the  secnritiea  waa  without  authority,  and 
void,  as  the  transferee  had  notice  of  the  ille- 
gality of  the  tranafer  by  virtue  of  hia  connection 
with  the  hank,  and  as  transferee  took  no  title, 
and  Ae  securities  were  the  property  of  the  in- 
solvent bank,  for  which  the  assignee  thereof  was 
Uable. 

Appeal  from  drcnlt  court,  Unn  connty; 
George  H.  Burnett,  Judge. 

Action  by  D.  H.  James  against  W.  S.  Thomp- 
son. From  a  decree  disallowing  c&taln  Items 
In  defendant's  report  as  assignee,  defendant 
appeals.  AfQrmed. 

This  is  an  appeal  from  a  decree  disallow- 
ing certain  items  of  credit  claimed  by  the  as- 
signee of  an  insolvent  debtor,  and  charging  him 
with  the  value  of  certain  property  which  the 
court  finds  came  Into  his  possession  as  assets 
of  the  estate.  The  record  shows:  That  on 
June  19,  1803,  the  Bank  of  Oregon,  a  corpo- 
ration engaged  in  the  business  of  banking  at 
Albany,  Dr.,  being  no  longer  able  to  meet  the 
payment  of  its  obligations,  closed  the  doors 
of  its  bank,  and  on  the  next  day  executed  an 
assignment  of  all  its  property,  for  the  benefit 
of  its  creditors,  to  one  W.  S.  Thompson,  who 
Immediately  qualified,  and  entered  upon  the 
performance  of  his  trust,  the  duties  of  which 
he  continued  to  discharge  until  May  7,  1894, 
when,  by  order  of  the  court,  he  was  removed, 
and  one  D.  H.  James  appointed  in  his  stead, 
who  thereupon  duly  qualified,  and  entered  up- 
on the  discharge  of  his  duties.  That  on  June 
25,  1894,  Thompson,  in  obedience  to  the  order 
of  the  court,  filed  his  final  account,  where- 
upon James  filed  exceptions  to  certain  Items 
of  credit  claimed  therein  as  follows:  July 
14.  1893,  by  road  tajc  paid  to  S.  W.  Ross. 
$34;  July  25  and  September  13,  1893,  by 
cash  paid  to  the  First  National  Bank  of 
Portland,  Or.,  $173  and  $259.94,  respectively; 
and  by  services  as  assignee,  $000.  It  U  also 
alleged  by  James,  in  bis  objections  to  such 
report,  that  Thompson  received,  as  part  of 
the  assets  of  said  estate,  but  neglected  to 
charge  himself  therewith,  certain  promia- 
Bory  notea  executed  to  It,  as  follows:  May 
8,  1893,  Blain  &  Merrill,  for  $1,551.21;  No* 
vember  18,  1892,  W.  E.  Kelly,  $11;  September 
27,  1802,  George  W.  Hill,  $37,-each  payable 
on  demand;  December  10,  1892,  H.  Hulburt, 
$30,  payable  March  10,  1893;  August  31, 
1892,  P.  J.  Smiley,  $32.17,  payable  December 
1,  1892,— and  all  bearing  10  per  cent,  interest, 
—which  notes  Thompson  had  collected,  but 
n^lected  to  account  with  the  estate  for  the 
proceeds  thereof.  Upon  the  issues  thus 
Joined  a  trial  was  had,  and  the  court  found 
from  the  evidence  that  $300  was  a  reasona- 
ble compCTsatlon  for  the  services  performed 
by  the  assignee;  that  the  several  Items  of 
credit  claimed  by  him  in  his  flnal  account, 
to  which  objections  were  made,  were  not 
proper  charges  u^inst  the  estate;  and  that 
Thompson  should  be  charged  wtth  the  pro- 
ceeds of  said  promlfflory  notes.  Whereupon 
the  court  rendered  a  decree  against  him  for 
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Hie  snme,  and  Interest  thereon,  amounting 
to  the  sum  of  ¥2,717^7,  from  which  decree 
Thompson  prosecutes  this  appeaL 

J.  K.  Weatherford,  for  appellant.  H.  C 
Watson,  for  respondent 

MOORH,  C.  J.  (after  stating  the  facta).  In 
the  assignment  of  errors  contained  In  the 
printtil  abstract  of  the  record  no  exception 
to  that  portion  of  the  decree  In  relation  to 
the  amount  claimed  to  have  been  puid  by 
the  assignee  on  account  of  road  tax  Is  noted, 
and,  such  being  the  case,  that  Item  wUl  not 
be  considered.  Rule  10,  24  Or.  501,  37  Pac. 
TlH. 

Considering  the  other  Items  of  the  final  ac- 
count to  which  obJectioDR  are  made.  It  ap- 
pears: That  on  July  23,  1S03,  one  E.  L. 
Thompson  executed  bis  promlsnory  note  to 
the  Banli  of  Oregon,  which  It  transferred 
by  Indorsement  to  Its  correspondent  the  First 
National  Banl£  of  Portland,  as  collateral  se- 
curity, and  that  Thompson  paid  to  the  for- 
mer bank  the  balance  due  on  his  note  as  fol- 
lows: April  8,  18»3,  *50;  May  1,  |101; 
June  15,  $23.  That  on  September  0,  1892, 
B.  E.  Davis,  W.  A.  Kimsey,  and  Z.  H.  Rudd 
ececuted  their  note  for  the  sum  of  $2.'i0  to 
the  Bank  of  Oregon,  which  it  transferred  by 
Indorsement  to  the  said  Portland  Bank  as 
collateral  security.  That  on  February  2, 
1883,  the  makers  of  this  note  paid  $2r>9.d4, 
the  amount  due  thereon,  to  the  Bank  of  Ore- 
gon, but  It  Intermingled  with  Its  own  funds, 
and  neglected  to  transmit  to  the  holder  of 
these  notes,  the  sums  of  money  so  paid  by 
the  respective  makers;  and  when  the  deed 
of  assignment  was  executed  by  said  bank  It 
had  but  ¥17.22  in  money  In  Its  possession. 
Iliat  Thompson,  considering  the  money  so 
paid  by  the  makers  of  these  notes  a  trust 
fund,  paid  to  the  First  National  Bank  of 
Portland,  July  25,  1893,  $1T3,  on  account  of 
Tliompson's  note,  and,  September  13,  1898, 
9259.04,  on  account  of  the  note  of  Davis,  Kim- 
sey, and  Rudd.  The  evidence  on  this  branch 
of  the  subject  tends  to  show  that  for  some  time 
prior  to  the  assignment  an  agreement  exist- 
ed l)etween  the  Bank  of  Oregon  and  the 
First  National  Bank  of  Portland,  whereby 
the  latter  bank  honored  drafts  drawn  upon 
it  by  the  fotnuer,  to  secure  the  payment  of 
which  the  Bank  of  Oregon  transmitted,  from 
time  to  time,  to  the  Portland  B.ink,  as  col- 
lateral, promissory  notes  executed  to  It,  upon 
the  maturity  of  which  these  notes,  uiion 
the  request  of  the  Bank  of  Oregon,  wore  re- 
turniHl  to  and  collected  by  it,  but,  InMi'ad  of 
remitting  the  money  so  collected.  It  trans- 
mitted to  the  Firiit  Natlomil  Bank  such  Port- 
laud  and  Eastern  excliange  as  it  might  re- 
ceive in  the  ordlnarj'  course  of  Its  IhisIucew. 
It  is  contended  by  counsel  for  apix'llant  that 
this  agiwment  authorized  the  Biiuk  of  Ore- 
gon to  collect  these  notes,  and  hold  the  pro- 
ceeds thereof  as  trustee  of  the  First  National 
Bank  of  Poitland,  to  which  it  was  to  remit 
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the  same  from  time  to  time,  but  that,  In  tIo- 
latlon  of  this  agreement,  the  money  so  collect- 
ed was  Intermingled  by  the  Bank  of  Oregon 
with  its  own  funds,  in  consequence  of  which 
the  Hen  of  Its  cestui  que  trust  attaclied  to 
the  combined  fund  as  a  security  for  the 
amount  due  it;  while  counsel  for  the  objector 
insist  that  the  Bank  of  Oregon  had  author- 
ity from  the  Portland  Bank  to  collect  the 
amount  due  on  these  notes  which  It  held  as 
collateral  security,  when  returned  for  that 
purpose,  agreeing  to  remit  in  payment  there* 
of  such  Portland  and  Elastem  exchange  as 
It  might  receive  In  the  ordinary  course  of 
business;  and,  this  agreement  having  been 
fully  performed  by  the  Bank  of  Oregon, 
there  was  no  breach  of  confidence,  and  henee 
no  trust  ever  attached  to  the  fund;  and  tliat. 
If  It  be  admitted  tliat  a  trust  ever  existed, 
there  was  no  fund  in  existence  at  the  time 
the  assignment  was  made  upon  which  It 
could  operate,  or  to  which  it  could  attach. 
The  money  upon  which  the  alleged  Hen  Is 
sought  to  be  enforced  was  received  by  tlie 
Bank  of  Oregon  from  the  makers  of  said 
notes  prior  to  the  assignment,  and  inter- 
mingled with  and  became  a  part  of  its  gen- 
eral funds,  and  as  such  was  paid  out  In  the 
ordinary  course  of  Its  business  prior  to  the 
assignment  There  In  no  evidence  to  ahow 
ttiat  any  part  of  the  money  so  received  was 
in  the  possession  of  the  bank  at  the  time  it 
closed  Its  doors,  unless  this  can  be  InfMTed 
from  the  fact  that  the  sum  of  (17.22  waa 
found  in  Its  vaults;  nor  does  It  appear  that 
any  part  of  the  same  can  be  traced  into  the 
hands  of  the  receiver  since  his  appolntmmt. 
or  that  the  money  so  collected  helped  to 
swell  the  assets  of  the  bank;  so  that.  If  It 
be  admitted  that  a  trust  existed,  there  waa 
no  fund  In  existence  at  the  time  of  the  as- 
signment upon  which  it  could  operate,  and 
for  that  reason  the  objection  to  the  credit 
60  claimed  must  be  sustataied.  Ferchen  v. 
Aradt,  26  Or.  121,  37  Pac.  101;  Muhlenberg 
V.  Trust  Co.,  26  Or.  132,  38  Pac.  932. 

Thompson  claims  the  sum  of  $600  as  a  rea- 
sonable compensation  for  the  services  per- 
formed by  him  as  assignee  from  June  20, 
IS^,  to  May  7,  1894.  at  which  time  he  was 
removed  from  his  trust  by  order  of  the  court, 
which  finds  that  he  Is  entitled  to  but  1^00 
for  such  services.  The  statute,  In  prescrib- 
ing the  compensation  to  be  paid  to  an  as- 
signee for  his  services,  provides,  In  effect, 
that  the  court  may  allow  him  such  commis- 
sions in  the  final  settlement  of  his  account 
as  may  be  considered  just  and  reasonable. 
Ilill's  Ann.  Laws  Or.  g  3180.  The  compensa- 
tion prescribed  must  be  largely  a  matter 
within  the  discretion  of  the  trial  court,  and 
the  amount  awarded  should  be  predIcato<l 
upon  the  time  employed,  the  nature  and 
quality  of  the  services  rendered,  and  the  lia- 
bility and  responsibility  of  llic  assignee.  In- 
asmuch as  Thompson  had  collected  from  the 
ilcbtors  of  the  Insolvent  estate  only  about 
$3,000,  and  In  view  of  the  fact  that  he  was 
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remoTed  tnm  ofitee  by  the  court,  we  are  not 
prepared  to  say  that  the  allowance  was  not 
a  reasonable  compensation. 

It  also  aiq>ear8  that  one  J.  W.  Blaln  waB 
secretary  and  said  W.  8.  Thompson  treas- 
urer of  the  Albany  Building  &  Loan  Associa- 
tion, a  corporation,  and  that  Immediately 
prior  to  said  assignment  Blain  and  Thomp- 
son, as  such  officers  of  said  corporation,  de- 
posited in  the  Bank  of  Oregon  the  soms  of 
¥292  and  $810.82,  respecUrely,  and  said  cor- 
poration at  the  same  time  also  had  on  de- 
posit therein  the  further  sum  of  $580,  which 
had  beoi  wdered  paid  to  <me  F.  S.  Crosby 
on  his  withdrawal  from  the  assoclatloni 
making  a  total  of  f  1.6S5^  which  the  asso- 
ciation had  to  Its  credit  In  the  bank  at  the 
time  of  its  assignment,  at  and  prior  to  which 
time  Blaln  was  the  cashier  and  Thompson 
the  bookkeeper  and  assistant  cashier  of  the 
said  bank.  The  by-laws  of  the  Bank  of  Ore- 
gon, in  prescribing  the  duties  of  its  cashier, 
contained  the  following  provision:  "The 
cBshier  of  this  bank  shall  be  responsible  for 
all  moneys,  funds,  and  valuables  of  this 
bank,  and  shall  faithfully  apply  and  account 
tm  all  said  moneys,  funds,  and  valuables, 
and  deliver  tbe  same  to  the  order  of  the 
board  of  directors  of  this  banlE,  or  to  the 
person  or  persons  authorized  to  receive  the 
same."  AU  the  moneys  of  said  bank  hav- 
ing  been  paid  out  In  the  regular  course  of 
its  business,  except  tbe  sum  of  ¥17.22,  Blain, 
as  Its  cashier,  immediately  before  the  as- 
signment, without  any  positive  authority 
from  Its  board  of  directors,  transferred  to 
Thompson,  as  treasurer  of  said  building  and 
loan  association,  for  the  purpose  of  reim- 
bursing It  on  account  of  its  deposits,  the 
promissory  notes,  a  detailed  statement  of 
which  is  hereinbefore  given. 

It  is  contended  by  counsel  for  appellant 
that  the  Bank  of  Oregon,  altliough  In  falling 
circumstances,  and  so  known  to  be  by  the 
officers  of  the  building  and  loan  association, 
could  prefer  this  creditor;  that  the  transfer 
of  the  notes  by  Blain  to  Thompson  for  it, 
prior  to  the  assignment  of  the  bank,  was  a 
lawful  exercise  of  power,  and  within  the  au- 
thority of  the  casbler  as  the  general  man- 
ager of  the  bank;  and  that,  if  It  t>e  conceded, 
for  the  sake  of  argument  only,  that  these 
notes  were  wrongfully  assigned,  Thompson 
could  not  challenge  any  previous  disposition 
of  the  Insolvent  debtor,  and  tliat  James  takes 
such  rights  only  as  his  assignor  had.  and 
cannot  controvert  tbe  bona  fides  of  the  trans- 
fer; while  counsel  for  the  objector  main- 
tain that  a  cashier  of  a  bank  has  no  power, 
unless  specially  conferred,  to  transfer  tlie 
negotiable  notes  of  a  bank  to  Its  creditors 
In  payment  of  an  antocetlent  debt,  or  to  as- 
sign tlie  same  as  security  for  a  past  consid- 
eration, and  that,  not  only  was  such  autlior- 
Ity  not  conferred,  but  It  was  expressly  with- 
held, by  the  board  of  directors,  of  which 
fact  Blaln  and  Thompson,  as  cashier  and  as- 
sistant cashier  of  the  Bank  of  Oregon,  had 


due  notice.  In  Wild  t.  Bank,  8  Mason,  506, 
Fed.  Cas,  No.  17,046,  Mr.  Justice  Story  says: 
"The  cashier  of  a  bank  is,  vlrtute  officii,  gen- 
erally Intrusted  with  the  notes,  securities, 
and  other  funds  of  the  bank,  and  Is  held  out 
to  the  world  by  the  bank  as  Us  general  agent 
In  the  negotiation,  management,  and  dis- 
posal of  them.  Prima  facie,  therefore,  he 
must  be  deemed  to  have  authority  to  trans- 
fer and  Indorse  negotiable  securities  held  by 
tbe  bank  for  Its  use  and  In  Its  behalf.  No 
special  authority  for  this  purpose  Is  neces- 
sary to  be  proved.  If  any  bank  chooses  to 
depart  from  this  general  course  of  business. 
It  Is  certainly  at  liberty  so  to  do;  but  In 
such  case  It  Is  Incumbent  on  the  bank  to 
show  that  It  has  Interposed  a  restriction,  and 
that  such  restriction  Is  known  to  those  with 
whom  It  Is  In  tbe  habit  of  doing  business." 
In  Robb  V.  Bank.  41  Barb.  586,  Sntheriand, 
J.,  In  commenting  upon  the  authority  of  a 
bank  to  Indorse  a  bill  of  exchange,  says: 
"There  is  no  evidence  or  finding  tending  to 
show  that  tbe  charter  of  the  bank  contained 
any  restrictive  limitation  on  its  power  of 
negotiating  or  Indorsing  notes  or  bills  of  ex- 
change, or  on  tbe  authority  of  Its  cashier  to 
Indorse  such  negotiable  paper  for  the  bank. 
Tbe  presumption  Is,  then,  that  the  bank  had 
power,  and  Its  cashier  authority,  to  nego- 
tiate or  indorse  the  bill."  In  the  case  at 
bar  no  such  presumption  can  be  indulged  In 
support  of  the  action  of  the  cashier  of  tbe 
bank,  nor  can  It  be  Invoked  to  protect  the 
person  to  whom  these  notes  were  assigned, 
for  tbe  evidence  tends  to  show,  and  the  court 
finds,  that  the  board  of  directors  of  the 
Bank  of  Oregon,  being  the  general  agent  of 
the  corporation,  chose  to  depart  from  the 
usual  course  of  business  ordinarily  pursued 
by  a  bank,  and  by  their  by-laws  Inter- 
posed a  restriction  upon  the  cashier,  who 
was  tbe  special  agent  of  the  Iwnk,  thereby 
prohibiting  him  from  transferring  the  nego- 
tiable securities,  or  delivering  them  to  any 
person  except  to  the  order  of  the  board  of 
directors,  or  to  the  person  or  persons  author- 
ized to  receive  the  same.  The  board  of  di- 
rectors never  ordered  these  promissory  notes 
to  be  delivered  to  Thompson,  nor  was  he  en- 
titled to  or  authorized  to  receive  the  same, 
and,  having  been  the  assistant  cashier  of  tbe 
bank,  he  is  chargeable  with  nolice  of  this 
restriction  Imposed;  and,  such  being  the 
case,  he  Is  not  an  innocent  purchaser  of 
these  securities  for  a  valuable  consideration, 
without  notice.  In  Everett  v.  U.  S.,  30  Am. 
Dec.  5S4,  It  was  held  that,  when  the  pre- 
sumption of  autboilty  arising  from  tbe  mere 
indorsement  of  negotiable  paper  by  the  casb- 
ler of  a  bank  had  been  overcome  by  proof 
that  such  transfer  of  the  bank's  securities 
was  not  made  In  the  regular  course  of  busi- 
ness, but  in  prejudice  of  its  rights,  no  tide 
to  the  chose  in  action  so  indorsed  passes  to 
the  assignee,  and  hence  no  action  can  be 
maintained  by  him  thereon.  It  has  been 
held  In  this  state  that  the  assignee  of  an  lor 
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BolTent  debtor,  not  being  ah  Innocent  pnr* 
cbaser  for  TBloe,  takes  no  better  title  to  his 
grantor's  property  the  deed  of  assign- 
ment than  that  possessed  the  assignor 
at  the  date  of  the  execution  of  the  convey- 
ance, and  for  this  reason  the  assignee  could 
not  question  the  bona  fides  of  a  prior  trans- 
fer by  the  debtor  of  the  legal  title  to  any 
portion  of  his  estate,  even  when  made  to 
defraud  creditors;  but  that,  when  the  legal 
title  to  the  proper^  passes  to  the  assignee 
by  the  transfer,  subject  to  any  lien  there- 
on, the  assignee,  having  the  legal  title,  Is  in 
s  position  to  and  may  controvert  the  legality 
of  such  Uea.  Jacobs  v.  Ervin,  0  Or.  52; 
Gammons  v.  Holman.  11  Or.  284,  3  Pac. 
676;  Helm  t.  OUroy.  20  Or.  617,  26  Pac.  851. 
Applying  these  rules  to  the  casA  at  bar,  the 
casbler  of  the  bank,  having  no  authority  to 
assign  the  promissory  notes  in  question  for 
the  purpose  Intended,  no  title  thereto  passed 
to  the  Albany  Building  ft  Loan  Association, 
and,  such  being  the  case,  James,  as  the  pres- 
ent assignee.  Is  In  a  condition  to  and  may  con- 
trovert the  act  of  the  agent  of  the  Insolvent 
debtor  relating  to  this  transfer,  and  hence 
It  follows  that  the  decree  must  be  affirmed. 

WOLVERTON,  J^  having  been  of  counsel 
in  the  court  below,  took  no  part  in  the  con- 
sideration of  this  cause  on  appeal. 


HENRY  T.  COLORADO  LAND  &  WATER 
CO. 

(Court  of  Appeals  of  Colorado.    Nov.  8,  1897.) 

COBPOR4TIOS8— COSTHACTH  —  RATinCATION  —  Kvl- 

DBSCE— He  AH8  AT— Cross-Bxami  Nation — 
IsaTRDcTi OSS— Harmless  Erhok. 

1.  While  the  limits  of  cross-examination  are 
larKeif  in  the  discretioa  of  the  trial  court,  the 
vroKiH^xaminution  ol  witnefiBeii  who  have  tcoti- 
tled  to  consideration  should  not  he  extended  to 
matters  in  no  way  involTod.  not  touched  on  in 
ttie  examination  iu  cbikf,  and  in  no  wise  tending 
to  impeach  the  consideration. 

2.  For  the  purpose  of  showing  ratificntiun  of  a 
contract  by  a  corporation  whose  president  enter- 
ed into  it,  and  apparently  had  authority  to  do  bo, 
evidence  is  admissible  that  he  told  the  directors, 
though  individually,  and  while  not  sittiiiK  as  a 
board,  what  he  hod  done,  and  that  they  approv- 
ed thereof,  and  that,  witii  thifi  knowletlge,  no  ac- 
tion was  taken  to  interfere  with  the  contract,  but 
that  the  parties  proceeded  to  its  executiuu. 

3.  Testimony  of  a  director  that  he  had  knowl- 
edge of  a  contract  made  on  behalf  of  the  cor- 
poration by  its  president,  who  was  engaged  in 
the  active  management  of  its  businesa  affairs, 
is  not  heaniay  because  it  appears  that  hfs  knowl- 
edge was  derived  from  the  president  at  the  time 
of  the  contract. 

4.  That  tiie  erroneous  rejection  of  evidence 
shall  not  work  a  reversal,  it  must  clearly  ap))ear 
that  the  evidence  was  of  no  Importance  to  the 
party  against  whom  the  ruling  was  made. 

5.  It  is  error  to  eharfre  generally  that  the 
jury  may  find  any  fact  proven  which  they  may 
think  rightfully  and  reasonably  inferable  from 
the  evidence,  as  it  leaves  them  to  determine 
what  infereocea  may  properly  be  drawn. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Oren  H.  Henry  against  the  Colo- 
rado IJknA  &  Water  Company.  Judgment  for 
defmdant  Plaintiff  brings  error.  Revenied. 


Felker  ft  Dayton,  tux  plaintiff  In  OTor. 
PattNson,  Richardson  ft  Hawkins,  for  de- 
fendant in  error. 

BISSBLL,  J.  Since  this  case  was  original- 
ly decided,  a  petition  for  rehearing  was  grant- 
ed; and  the  case  has  been  reargued,  and  sub- 
mitted to  further  examination.  While  we 
remain  of  our  original  opinion  that  there  is 
error  in  the  case,  the  court  has  reached  a 
Afferent  conclusion  with  respect  to  the  af- 
firmative defense  on  which  the  court  divided 
when  the  case  was  first  decided.  This  com- 
pels us  to  formnlate  a  new  opinion,  and  state 
our  present  conclusions.  It  would  be  mani- 
festly Impossible  to  write  an  opinion  whldi 
would  be  satisfactory  to  counsel  or  to  the 
profession,  and  leave  the  first  to  stand,  since 
It  would  require  very  considerable  compari- 
son and  analysis  to  contrast  them,  and  de- 
termine exactly  what  the  court  decides. 

The  action  was  brought  on  a  contract  to 
recovor  compensation  for  services  alleged  to 
have  been  rendered  by  O.  H.  Henry  to  the 
Colorado  Land  ft  Water  Company,  In  aiding 
the  sale  of  tracts  of  land  which  that  company 
bought  from  the  state.  Prior  to  1880  the 
state  was  the  owner  of  a  large  body  of  land 
in  the  county  of  Otero,  and  iu  1889  the  legis- 
lature passed  an  act  providing  generally  for 
the  sale  and  irrigation  of  state  lands.  T.  C. 
Henry  conceived  the  scheme  of  purchasing 
a  large  body  of  these  lands  In  that  county, 
constructing  a  ditch  to  Irrigate  them,  and 
selling  them  as  thus  Improved.  On  the  21st 
of  January,  1890,  he  made  an  api^Ication  to 
the  state  board  of  land  commissioners  to  pur- 
chase the  alternate  half  sections  of  this  tract, 
and  entered  Into  a  contract  with  the  board, 
binding  the  company  to  bid  the  minimum 
price  which  the  board  might  fix,  which  was 
placed  at  $2.00  per  acre.  By  the  terms  of  the 
offer,  a  ditch  was  to  be  constructed,  and 
water  furnished  to  the  half  sections  whereof 
the  state  retained  title.  Under  the  arrange- 
ment the  commissioners  advertised  the  land 
for  sale,  and  the  company  bid  off  the  anb- 
divislons  named  in  the  complahit;  and  on  the 
24th  of  Octolier,  1800,  the  state  Issued  to  the 
company  a  certificate  of  purchase.  It  would 
appear  from  both  the  all^atlons  and  tbe 
proof  that  Henry  did  not  have  the  capital 
requisite  to  commence  and  complete  the  ditch, 
but  that  his  plan  contemplated  the  sale  of 
the  lands  and  water  righte,  and  the  use  of 
the  capital  thus  obtained  In  Its  constraetlon, 
which  was  liidispcusable  to  the  success  of  the 
enterprise.  Breaking  in  now  on  the  general 
narration,  we  refer  to  the  complaint,  in  order 
to  make  the  cause  of  action  apparent  as  it  Is 
stated,  for  this  will  tend  to  make  the  subse- 
quent lilstory  a  little  more  Intelligible.  After 
setting  up  tlie  matters  which  have  been  sug- 
gested, tbe  plaintiff  alleged  generally  that 
about  the  time  the  application  was  made,  and 
in  anticipation  of  the  success  of  their  efforts 
in  this  direction,  the  company  employed  the 
plaintiff,  as  well  as  others,  to  procure  pur- 
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«faasers.  wbo  should  execute  EnreUminary  con- 
tracts, binding  them  to  haj.  This  was  done 
to  render  It  prospectively  probable  that  the 
general  scheme  could  be  carried  out,  and  that 
a  contract  might  be  made  for  the  construction 
of  the  ditch  on  the  basis  of  the  ultimate  sale 
of  the  lands  and  water  rights.  All  this  was 
done  before  the  lands  bad  been  offered  for 
iiole,  or  the  company  bad  bid  them  In,  and 
prior  to  the  actual  statutory  orgaoksatlon  of 
the  corporation.  On  the  8th  of  February, 
ISQO,  T.  C.  Henry  sent  the  following  letter: 
"O.  II.  Henry,  Esq.,  State  Board  of  I^d 
Commissioners,  City— Dear  Sir:  I  ba«by 
agree,  for  and  In  belialf  of  the  Oolorado  Land 
and  Water  Company,  to  pay  you  commissions 
on  the  soles  of  land  and  water  which  you 
may  mak^  or  cause  to  be  made,  ni^er  tbe 
line  of  our  canal,  within  the  territory  em- 
braced in  the  list  of  lands  in  Otero  county, 
Colorado,  which  are  to  be  sold  by  the  state 
on  February  28th,  as  per  application  for  sale 
by  the  sold  company.  The  said  commissions, 
which  it  is  understood  and  agreed  shall  be, 
and  not  exceed,  the  sum  of  $5,000,  are  to  be 
paid  in  cosh  when  the  certificates  to  said 
land  shall  be  Issued  to  said  canal  company 
or  ItM  assigns;  the  Intent  being  that  you  shall 
be  paid  tluit  amount  in  consideration  of  such 
Miles  as  you  may  eCFect  and  have  effected  of 
such  lands,  coudngeut  only  upon  said  land 
and  w&ter  comiiany  being  successful  bidd«v 
and  purchasers  of  said  lands.  Respectfully, 
T.  C.  Henry."  This  was  signed  by  T.  C. 
Henry,  though  purporting  to  be  the  contract 
of  the  corporation,  and  it  was  alleged  to  have 
been  made  on  its  behalf;  and  the  proper  al- 
l^^tlons,  supported  by  competent  proof,  were 
inserted  and  off»%d  to  show  Henry's  right  to 
execute  the  contract  for  the  corporation,  and 
a  subsequent  ratification  by  tbe  land  com- 
pany, wliereby  it  became  its  contract  Tbe 
plaintiff  then  alleged  performance,  and  tbe 
procurement  of  purchase,  whose  contracts, 
on  the  basis  of  the  original  agreement  as  to 
commissions,  amounted  to  more  tban  enough 
to  entitle  the  plaintiff  to  recover  the  sum 
specified  in  the  letter  of  February  Stb.  Pay- 
ment of  $1,000  was  made  on  the  7tb  of  June, 
ISOO.  Tbe  balance  was  unpaid.  During  tbe 
trial  it  appeared  that  the  ditch  was  not  com- 
pleted at  the  time  agreed  on,  and  its  construc- 
tion was  not  finished  until  long  after  the  date 
specified  In  tbe  offer  to  purchase,  and  possibly 
agreed  on  between  tbe  state  and  the  company. 
This  is  unimportant,  save  as  explanatory  of 
the  delay,  and  of  some  evidence  given  with 
regard  to  it  The  ditch  not  being  finished, 
and  T.  G.  Henry  failing  to  obtain  tbe  money 
by  the  sale  of  lands  and  water  rights.  It  was 
necessary  that  tbe  whole  enterprise  should 
be  turned  over  to  W.  C.  Bradbury,  the  con- 
tractor who  was  building  the  ditch,  wbo  was 
elected  president  of  tbe  company,  took  poe- 
HesBion  of  all  of  its  assets,  and  was  apparent- 
ly tbe  only  person  responsible  for  Its  claims, 
because  tbe  general  debts  which  the  company 
owed  were  largely  composed  of  the  claim 


which  be  bad  for  work  done  In  the  building 
of  the  canaL  The  plaintiff's  claim  was  pre- 
sented to  him  after  he  took  possession,  and 
be  declined  to  recognize  It  In  defending  the 
case,  the  company  denied  the  employment  of 
O.  H.  Henry,  denied  performance,  and,  as  to 
the  contract,  pleaded  nou  est  factum.  By 
way  of  a  further  defense,  the  company  char- 
ged that,  at  tbe  time  of  the  inception  of  the 
dealings  between  O.  H.  and  T.  C.  Henry,  O. 
li.  Henry  was  the  appralsra:  of  the  state  lands 
under  the  state  board  of  land  commissioners, 
and  was  in  fact  an  officer  of  that  board,  and 
in  the  employ  of  the  state,  charged  with  the 
du^  of  Inspecting  and  examining  land  which 
might  be  offered  for  sale,  and  that  what  was 
done  between  these  two  parties  was  In  real- 
ity done  for  the  purpose  and  to  the  end  that 
O.  H.  Henry  should  old  and  aaalst  T.  C. 
Henry  and  tbe  company  In  making  the  con- 
tract with  the  land  board,  and  enable  It  to 
purchase  the  land  at  the  minimum  price,  and 
generally  facilitate  T.  G.  Henry's  efforts  in 
buying  them.  This  need  not  be  furtber  stat- 
ed, because,  from  what  has  been  said,  It  is 
evident  that  it  was  the  purpose  of  the  plea 
to  set  up  tbe  invalidity  of  this  ccmtract,  be- 
cause it  was  against  public  poUcy,  and  un- 
der it  tbe  defendant  mi^t  offer  proof  show- 
ing tliat  the  real  consideration  was  the  ser- 
vices which  O.  H.  Henry  was  to  render  aa  an 
employe  of  the  state  land  board,  and  not  as 
an  individual.  What  has  been  sold  will  ren- 
der the  controversy  tolerably  plain,  and  there 
will  be  no  other  narration  of  facts,  except  as 
they  may  appear  in  the  discussion. 

As  we  view  it  T.  O.  and  O.  H.  Henry  gave 
evidence  concerning  tbe  persons  whom  the 
latter  had  Interested  in  the  property,  and 
who.  according  to  their  testimony,  had  be- 
come induced,  tbrough  his  efforts,  to  become 
purchasers.  Whenever,  In  the  discussion, 
we  reach  the  domain  of  disputed  matters, 
we  shall  be  exceedingly  cautious  that  un- 
due advantage  may  come  to  neither  party 
on  tbe  subsequent  trial  by  reason  of  any  ex- 
pressions which  might  be  taken  as  indicative 
of  our  views  respecting  tbe  weight  and  char- 
acter of  the  testimony.  As  tbe  case  now 
stands,  we  shall  assume  tliat  O.  H.  Henry  in- 
terested a  number  of  persons  in  tbe  enter- 
prise, who  ultimately  bought  land  and  water 
rights.  The  aggregate  sum  represented  by 
those  purchasers  would  make  O.  II.  Henry's 
compeusatlon  larger  tban  tbe  sum  named  in 
the  contract,  if  he  was  paid  a  percentage  on 
these  sales,  according  to  tbe  amount  usually 
paid  other  persons  who  worked  on  commis- 
sion. It  was  the  testimony  of  both  tbe 
Henrys  that  the  original  contract  contem- 
plated the  payment  of  commissicms  at  tbe 
usual  rate,  and  that  after  these  sales  had 
been  effected,  and  the  enterprise  had  be- 
come somewhat  embarrassed  financially,  they 
finally  agreed  that  the  amount  to  be  paid 
should  not  exceed  the  sum  of  f5.000.  We 
might  l^ltlmately  suggest  that  there  was  no 
direct  evidence  In  any  wise  tending  to  over- 
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come  tbe  direct  proof  offered  on  tikis  sabject 
Wben  the  two  HenrTB  were' put  on  tbe  stand, 
their  original  examination  was,  of  course, 
confined  to  a  statement  of  tbe  circumstances 
which  led  to  the  making  at  the  contract, 
proof  of  what  was  done  under  It,  and  testi- 
mony to  the  point  of  performance.  Ihla 
proof  of  performance  was.  of  course,  essen- 
tial to  establish  the  consideration.  When 
the  examination  In  chief  of  eachof  these  wit- 
nesses was  concluded,  and  the  right  to  cross- 
examine  arose,  as  might  hare  been  expected 
under  the  defense  pleaded,  counsel  under- 
took, by  the  cross-examination,  measurably  to 
estaUlsh  It  In  one  aspect  of  the  case,  we 
do  not  question  the  right  to  pursue  this 
course.  Most  of  the  argument  by  which  the 
errors  alleged  are  sought  to  be  supported 
Is  based  on  the  extent  to  which  counsel  was 
permitted  to  go  In  this  direction.  It  is 
manifestly  nceedlngly  difficult  for  the  court 
to  pick  out  and  specify  the  occasions  on 
which  the  true  line  of  cross-examination  was 
abandoned.  We  do  not  Intend  to  reverse 
the  case  on  this  ground,  nor  are  we  prepared 
to  state  that  what  was  done  would  be  suffi- 
cient to  entitle  tbe  plaintiff  In  error  to  over- 
turn the  Judgment  In  fact,  we  doubt  It. 
l^ese  matters  ore  largely  In  the  discretion  of 
the  trial  court,  and  these  courts,  keeping  the 
Issues  bi  mind,  generally  restrain  counsel, 
and  keep  them  within  the  proper  limits.  If 
It  happens  that  these  boundaries  are  over- 
stepped, it  would  seldom  be  true  that  be- 
cause of  It  a  case  must  be  reversed.  EN>r 
this  reason  we  do  not  feel  called  on  to  com- 
ment npon  or  dlscuas,  ncept  in  two  or  three 
cases,  these  particular  Incidents,  notwith- 
standing they  are  made  the  subject  of  such 
elaborate  argument  From  what  has  been 
already  recited,  the  plalntlfC  was  compelled 
to  prove  a  consideration  for  his  contract 
To  establish  It.  he  was  bound  to  show  that 
he  procured  purchasers  who  ultimately  con- 
tracted with  the  company,  and  bought  the 
lands  for  which  they  had  negotiated.  In 
other  words,  he  was  bound  to  show  that  he 
had  done  everything  that  a  broker  must  do 
to  entitle  him  to  his  commissions.  Tills  gave 
the  right  to  the  cross-examiner  to  go  into 
the  subject  of  performance,  and  generally  to 
elicit  anything  which  would  tend  in  any 
wise  to  either  cast  discredit  on  the  testimony 
which  the  witnesses  gave,  or  raise  doubts 
respecting  the  true  consideration  of  the 
agreement.  For  this  reason,  we  think  It 
was  entirely  competent  to  examine  T.  C. 
Henry  with  reference  to  what  he  did  when 
he  turned  the  property  over  to  his  successor. 
Bradbury,  to  ncamlne  him  regarding  the 
books,  and  to  ascertain  wliat  reasons.  If  any, 
there  were  for  the  omlKslon  to  make  an  en- 
try of  this  particular  claim.  The  Inquiries 
which  were  put  to  the  wltopsses  respectirs 
the  debts  of  the  company,  and  the  borrowing 
of  money  for  the  purpose  of  carrying  on  Its 
transactions.  In  no  manner  tended  to  dis- 
credit the  evidence  given  In  chief  with  re- 


spect to  tbe  contract  or  Its  consideration. 
Nor  do  vre  see  how.  In  any  wise,  It  waa  prop- 
er, on  the  cross-examination,  to  pursue  this 
subject,  which  was  In  no  manner  involved 
by  the  examination  in  chief.  The  same 
might  be  said  respecting  the  Inquiry  put  to 
T.  C.  Henry,  whether  or  not  he  had  procured 
transportation  on  the  Atchison,  Topeka  & 
Santa  FA  Ballroad  tor  O.  H.  Henry  at  the  time 
he  was  attempting  to  find  purchasers  to  bny 
the  land  and  water  rights.  This  matter, 
like  the  former,  was  In  no  way  Involved.  It 
did  not  refer  to  any  matter  which  had  been 
touched  on  in  the  examination  In  chief,  nor 
did  It  In  any  wise  tend  to  impeach  the  consid- 
eration, and  to  us  It  seems  to  transcend  tbe 
limits  of  a  proper  cross-examination.  The 
rule  governing  this  matter  is  plain,  and  will 
be  entir^  familiar  to  the  Judge  who  may 
preside  at  nisi  prius,  and  "We  think  these 
simple  suggestions  are  enough. 

As  we  view  it  the  court  committed  one 
grave  error,  which  compels  the  reversfd  of 
the  case.  This  respects  the  striking  out  of 
a  part  of  the  testimony  of  Mr.  Brockway, 
who  was  called  to  testify  on  behalf  of  tbe 
plaintiff.  The  significance  and  importance 
of  this  testimony  will  be  the  more  dearly 
seen  when  It  Is  considered  that  the  other 
parties  who  gave  evidence  In  the  case  were 
the  two  parties  between  whom  the  contract 
was  originally  made,  and  who  were  attempt- 
ing to  support  It,  both  as  respects  Its  original 
integrl^,  and  as  a  cMitract  of  the  land  and 
water  company,  and  were  therefore  not  In- 
different, nor  without  hiterest  In  the  result. 
On  the  other  band,  Brockway  at  that 
time  one  of  the  dlrectoni  of  the  wato:  com- 
pany, and  likewise  an  attorn^  foV  Mr.  T.  G. 
Henry.  So  ftir  aa  this  transaction  was  con- 
cerned, he  was  an  Indlffercfnt  and  whoUy  di»* 
Interested  witness.  In  the  course  of  his  evi- 
dence he  testified  that  he  was  one  of  the  di- 
rectors of  the  company,  daily  concerned  In 
the  transaction  of  Ite  business,  and  folly 
cognisant  of  the  affairs  of  the  company,  and 
of  its  growth  and  history.  He  likewise  gave 
evidence  to  the  point  that  most  of  the  di- 
rectors of  the  company  had  full  knowledge 
of  the  existence  of  this  contract,  and  of 
what  was  being  done  under  It  and  were 
greatly  pleased  at  Mr.  O.  H.  Henry's  sue* 
censful  efforts  In  that  direction,  and  ap- 
proved of  what  Mr.  T.  O.  Henry  had  done. 
After  he  had  given  this  evidence  In  the  di- 
rect examination,  he  was  then  re-examined, 
and  then  recross-«camined.  In  the  conrse 
of  the  latter  examination,  he  stated  that 
whatever  Information  he  had  respecting  this 
matter  he  got  from  Mr.  T.  C.  Henry,  or  possi- 
bly, also,  from  his  brother.  Thereupon  a 
motion  was  made  to  strike  out  the  testimony 
wherein  he  stated  that  he  knew  O.  H.  Henry 
was  employed  to  sell  these  lands,  because  it 
appeared  that  he  got  his  Information  large- 
ly. If  not  wholly,  from  Mr.  T.  C.  Henry,  who 
was  then  the  president  of  the  company. 
The  portion  of  this  tratlmony  to  be  strlckra 
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out  was  not  very  clearly  pointed  out,  but  the 
motion  was  so  broad  that  It  mast  be  taken 
to  Include  nearly  all  of  the  evidence  which 
Mr.  Brocbway  gaye  on  this  subject.  We  re- 
gard this  ruling  as  fatal  to  the  Judgment. 
It  must  be  borne  In  mind  that  the  only  real 
defense  which  the  company  attempted  to 
make  out  by  the  cross-examination  of  this 
witness,  or  by  the  witness  which  they  pro- 
duced, Mr.  Bradbury,  was  based  on  the  Ille- 
gality of  the  consideration,  and  the  theory 
that  It  was  really  entered  Into  to  procure 
O.  H.  Henry's  aid  In  engineering  the  deal 
through  the  land  board,  rather  than  to  com- 
pensate him  for  services.  At  first  blush.  It 
would  not  be  evident  that  this  testimony 
bore  on  that  question,  but  mature  reflection 
convinces  us  that  the  trouble  lies  deeper 
than  the  surface.  To  strike  out  what  Brock- 
way  had  ^ven  as  bis  knowledge  of  the  mat- 
ter, because  it  came  from  T,  C.  Henry,  might 
not,  perhaps,  be  so  harmful  as  to  compel  us 
to  reverse  the  jndgment;  but,  In  another 
view  of  it,  it  must  be.  When  we  remem- 
ber that  the  point  of  attack  was  the  consid- 
eration of  the  contract,  anS  when  we  like- 
wise remember  that  T.  C.  Henry  was  cross- 
examined  hours  on  the  reasons  which  he  had 
for  omitting  to  enter  that  contract  on  the 
books  of  the  company,  and  why  there  was 
no  scrap  of  paper  or  entry  among  the  com- 
pany's records  to  show  that  the  contract  had 
been  entered  into,  and  when  he  was  exam- 
ined at  great  length  respecting  his  silence  as 
to  the  unpaid  portion  of  the  consideration  of 
the  contract  in  the  settlement  with  Bradbury 
and  bis  counsel,  the  importance  of  this  testl- 
mony  Is  made  eyldent.  If  the  Jury  believed 
tbAt  this  witness,  who  was  wholly  disinter- 
ested, and  whose  character  and  status  were 
nnqaestioned,  told  the  truth  respecting  his 
information  concerning  the  contract,  and 
the  time  when  it  was  a  matter  of  discussion, 
and  tbe  sonrce  from  which  he  got  his  In- 
formation, It  would  probably  have  had  great 
welgbt  with  them,  to  overcome  the  infer- 
ences which  were  sought  to  be  drawn  from 
tbe  omission  to  put  the  contract  on  the 
books,  or  to  state  anything  to  Bradbury 
about  it  Evidently  about  the  time  the  con- 
tract was  altered  Into  It  was  a  matter  of 
general  and  frequent  conference  and  com- 
mnnlcatlon  between  the  president  of  the 
company,  who  bad  executed  It,  and  the  va- 
rious members  of  the  directory,  who  were  its 
Koremlng  body.  It  must  have  had  some 
welgbt,  at  least,  with  the  Jury,  in  the  settle- 
ment of  the  Inquiry  whether  tbe  contract 
was  le^timate  or  Illegitimate,  and  In  deter- 
mining the  importance  which  should  be  giv- 
en  to  tbe  fallore  to  enter  the  contract  on  the 
books.  The  rule  respecting  the  admission  or 
rejection  of  testimony  is  exceedingly  clear. 
A  case  must  be  reversed  If  testimony  has 
been  wrongfully  admitted,  or  If  it  has  been 
wrongfully  refused,  unless  It  clearly  appears 
that  the  testimony  admitted  could  not  have 
been  prejudicial,  or  that  ibat  which  was  re- 


jected was  of  no  Importance  to  the  par^ 
against  whom  the  ruling  was  made.  Ab  tbe 
supreme  court  of  the  United  States  has  fre- 
quently put  It,  It  must  appear  so  clear  as  to 
be  beyond  doubt  that  the  error  did  'not  and 
could  not  have  prejudiced  the  parties'  rights. 
Deery  v.  Cray,  5  Wall.  795;  Smiths  v.  Shoe- 
maker, 17  Wall.  630;  Gilmer  v.  Hlgley,  110 
U.  S.  47,  3  Sup.  Ct.  471;  Railway  Co.  T. 
O'Brien,  119  U.  S.  99,  7  Sup.  Ot.  118;  Mexia 
V.  Oliver,  148  U.  S.  664.  13  Sup.  Ct.  754;  lUIl- 
way  Co.  V.  O'Reilly,  158  U.  S.  334,  15  Sup. 
Ct  830. 

It  Is  Impossible  for  ns  to  coccede  that  tba 
striking  out  of  this  testimony  may  not  have 
had  great  Inflaence  with  the  Jury.  There 
was  an  entire  absence  of  an  exact  limitation 
on  what  was  stricken  out,  and  both  the  mo- 
tion and  ruling  were  so  broad  and  so  general 
as  to  apparently  eliminate  from  the  consid- 
eration of  the  Jury  all  of  Brockway's  testi- 
mony which  covered  his  knowledge  respecting 
O.  H.  Henry's  employment  to  sell  the  land. 
This  was  the  point  of  the  controversy,  the 
thing  to  be  established,  the  basis  of  the  plaln- 
tiflTs  case,  and  the  object  of  attack.  To 
strike  out  the  testimony  of  a  disinterred 
witness  who  was  able  to  state  fully  bis 
knowledge  about  It,  and  the  knowledge  of  the 
other  directors  concerning  It,  and  the  source 
of  his  Information,  which  turned  out  to  be 
T.  0.  Henry,  excluded  from  the  considera- 
tion of  the  Jury  matter  which  might  have 
been  the  turning  point  of  the  case.  We  are 
not  prepared  to  admit  that  T.  O.  Henry's 
declarations  on  this  subject  were  not  legiti- 
mate as  original  testimony.  The  testimony  was 
certainly  legitimate  for  the  purpose  of  proving 
the  knowledge  of  the  directors,  and  therefore  a 
ratification  by  the  company.  We  cannot  assent 
to  the  authorities  which  are  cited  by  counsel,  in 
the  petition  for  rehearing,  to  the  effect  that  the 
knowledge  brou^t  home  to  the  directors  of 
the  company  is  not  legitimate  for  the  [nir- 
pose  of  establishing  ratification,  even  though 
that  knowledge  be  brought  home  to  them  in- 
dividually, and  not  while  sitting  as  a  board. 
There  are  many  authorities  to  the  effect  that 
notice  to  individual  directors  is  not  enough. 
But  this  is  neither  notice  nor  information 
conveyed  to  an  individual  director,  nor  to 
the  members  of  the  directory  by  a  stranger. 
It  must  be  remembered  that  T.  C.  Henry 
was  the  president  of  the  comi>any.  He  was 
then  engaged  in  the  active  management  of 
an  of  the  business  affairs  of  the  corporation, 
and  charged  with  the  duty,  not  only  of  con- 
serving Its  Interests,  but  of  advteing  the  mem- 
bers of  the  directory  of  his  acts,  that  he 
might  have  the  benefit  both  of  their  advice 
and  their  approval.  We  think  It  quite  with- 
in the  raJige  of  legitimate  testimony  to  prove 
that  the  president,  who  did  the  act,  and  bad 
ai^rent  authority  to  do  It,  told  the  members 
of  the  directory  what  he  bad  done,  and  that 
those  directors,  when  thus  Informed  of  It  by 
the  president,  approved  of  his  acts.  If,  with 
this  knowledge,  no  action  whatever  woe  taken 
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to  Interfere  with  the  contract,  and  tbe  par- 
ties proceeded  to  Ita  execution,  and  com- 
pleted It,  It  brings  the  case,  so  far  as  we  are 
able  to  see,  entirely  within  the  range  of  the 
law  of  ratification.  As  we  before  Intimated, 
what  T.  C.  Henry  may  have  told  the  di- 
rectors was  not  hearsay  at  all.  It  was  ex- 
actly like  the  communication  of  an  agent  to 
his  principal,  or  a  principal  to  his  agent,  or 
a  communication  from  one  partner  to  another. 
They  are  declarations  made  by  a  party  char- 
ged with  certain  duties,  clothed  with  certain 
powera,  and  responsible  to  the  governing  body 
of  the  corporation,  to  wit,  the  directors.  Un- 
der such  circumstances,  what  the  president 
said  was  entirely  competent,  It  bore  on  a  le- 
gal issue  in  the  ease,  and  it  Is  not  clear  to  us 
that  Its  striking  out  was  not  prejudicial.  Tlie 
ruling  of  the  court  thereon  Is  error,  for  which 
the  cause  must  be  reversed. 

There  Is  one  other  matter  to  which  our  at- 
tention must  be  directed  before  we  dispose  of 
the  case.  That  portion  of  the  original  opin- 
ion, In  which  the  present  writer  did  not  con- 
cur, which  adjudged  the  testimony  offered  In 
support  of  the  affirmative  defense,  to  wit,  the 
Illegality  of  the  conslderatlMi,  Insufficient  to 
support  It,  or  to  warrant  the  submission  of 
the  matter  to  the  Jury,  still  remains  to  be 
disposed  of.  It  Is  a  matter  which  must  be 
very  cautiously  discussed.  This  Is  on  the 
hypothesis  that  the  reversal  on  the  other 
grounds  will  still  leave  It  for  disposition  on 
the  new  trial.  We  are  not  inclined  to  with- 
draw the  consideration  of  that  issue  from  the 
Jury.  We  may  very  safely  say  the  company 
offered  little  testimony  to  support  it.  In  this 
respect  the  case  rested  much  on  the  infer- 
ences whicli  miglit  be  drawn  from  what  was 
said  by  T.  C.  Henry  and  O.  H.  Henry  In  the 
course  of  their  cross-examination.  It  Is  true, 
Mr.  Bradbury  gave  direct  testimony  respecting 
the  statements  of  both  of  them  ou  the  subject 
of  the  real  consideration,  but  whether  evi- 
dence of  such  declarations,  in  the  face  of  posi- 
tive testimony  to  the  contrary,  would  be  suf- 
ficient to  justify  a  verdict,  we  do  not  propose 
to  decide,  nor.  In  this  opinion,  hoU  that  the 
issue  may  not  tie  again  submitted. 

We  thhik  the  court  erred  in  giving  the  ninth 
lustruction,  because,  although  it  may  contain 
the  germ  of  a  correct  legal  principle,  yet, 
without  some  limitation,  and  the  expression 
of  the  true  doctrine  in  such  matters,  this  ab- 
stract statement  must  have  been  prejudicial 
to  the  plaintiff.  When  a  court  undertakes  to 
say  that  lu  determining  what  facts  are  true 
the  Jui*y  may  consider,  not  only  all  the  evi- 
dence and  all  the  circumstances  of  the  trans- 
action under  investigation,  but  may  also  find 
any  fact  proven  which  they  may  think  right- 
fully and  reasonably  inferable  from  the  evi- 
dence. It  puts  a  dangerous  weapon  In  the 
jury's  hands.  There  are  some  infei-ences 
which  may  be  legitimately  drawn,  and  liiere 
are  some  presumptions,  both  of  law  and  of 
fact,  at  which  courts  and  juries  are  bound  to 
take  notice.   Whatever  usually  happens  in 


the  course  of  business,  whether  of  public  office 
or  of  private  affairs,  may  be  presumed  to 
happen  on  proof  of  facts  out  of  which  the 
presumption  can  legitimately  arise.  The  de- 
posit of  a  letter  In  the  mall,  duly  addressed 
and  stamped,  will  undoubtedly  raise  a  pre- 
sumption that  it  reached  Its  destination  in  the 
due  course  of  the  mails.  There  are  many  like 
instances  Id  the  course  of  business  affairs 
which  would  serve  to  illustrate  the  same 
proposition.  To  state  generally  tliat,  when- 
ever evidoice  Is  given,  the  jury  may  Infer 
therefrom  any  fact  which  they  think  reason- 
able, is  an  Inaccurate  expression  of  the  rule. 
The  inference  must  of  necessity  flow  from  the 
fact,  and  be  a  legitimate  Inference,  under  the 
principles  which  govern  the  Introduction  of 
testimony.  It  Is  not  every  Inference  which 
the  jury  may  think  deduclble  from  the  facts 
which  they  have  a  right  to  take  as  a  basts 
for  their  verdict.  This  would  leave  the  de- 
termination of  causes  too  much  to  conjecture, 
and  relieve  them  from  the  yokes  of  the  law 
which  they  are  only  too  willing  to  sliake  off, 
and  act  on  their  own  notions  of  what  is 
right  and  wrong,  regardless  of  the  proof. 

This  somewhat  lengthy  r€sum6  of  the  case 
indicates  the  mature  convlctttms  of  this  court 
respecting  the  present  record,  and  indicates 
the  lines  along  which,  according  to  this  opin- 
ion, the  case  should  be  subsequently  tried. 
What  has  been  said  will  enable  the  trial 
court  to  avoid  the  difficulties  into  which  It 
fell,  and  eliminate  the  errors  which  have 
compelled  us  to  reverse  the  case.  The  judg- 
ment of  reversal  will  be  adhered  to,  though 
with  such  modlflcatlons  of  opinion  on  ape- 
cihc  propositions  as  are  apparent  from  this 
decision.  Reversed. 

WILSOX,  J.,  not  sitting. 


MOYNAHAN  v.  PRENTISS.* 
(Court  of  Appeals  ot  Colorado.    Not.  &,  1807.) 

Stocks— CoNvntaioN-^AiuoBS— TBOVKit— 
Dbcsit— Pahtkbrship. 

1.  To  support  trover,  proof  of  demand  Is  nec- 
essary wlim  defeudant  bad  an  interest  in  the 
prop4>rty,  and  came  into  lawful  posses&iou  of  it. 

2.  Wiiere  one  of  two  persons  owning  a  certifi- 
cate of  stock  sold  and  indorsed  it  to  a  third  per- 
son on  his  false  representations  as  to  its  value, 
the  other  denying  and  proviug  want  of  authority 
in  the  first  i>erson  to  sell  his  interest^  and  not  af- 
firming the  transaction,  bat  asserting  the  title 
in  himself,  cannot  maintain  an  action  of  deceit 
a^rninst  the  third  i>erBon  on  account  thereof. 

3.  A  member  of  a  law  firm  caouot,  in  the  ab- 
sence of  express  authority,  sell  the  interest  of  a 
partner  in  a  certificate  of  stock  Issued  to  the 
members  of  the  firm. 

4.  To  prove  the  measure  of  damages  for  con- 
version of  stock  in  an  uudeveloped  mine  which 
has  not  a  market  value  because  not  dealt  in  ex- 
cept in  particular  instances,  transactions  in  the 
particular  stock,  and  the  prices  at  which  the 
stock  has  t>een  sold  or  optioned,  may  be  shown. 


1  Rehearing  denied  December  13,  1897. 
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Amieal  trtm  distirlct  court,  M  Paso  county. 

Action  by  Owen  PrentlsB  agaliut  T.  J. 
Moynahan.  Judgment  for  plalnttfl.  Defend- 
ant appeals.  Reversed. 

Carpenter  &  McBird,  for  appellant.  Brooks 
&  Armlt,  for  appellee. 

BISSELL,  J.  The  peculiar  tenure  by  which 
Prentiss  held  title  to  an  Interest  In  a  c^fl- 
rate  of  stock  of  the  Phil  Sheridan  Mining  & 
Milling  CSompany,  and  the  opportunity  which 
Moynahan  had  to  make  a  little  money  by  the 
sale  of  It,  gave  rise  to  this  suit  The  judg- 
ment whKb  was  entered  may  be  an  equita- 
ble adjustment  of  the  controyer^,  but  It  Is 
sustained  by  neither  the  pleadings  nor  the 
proof.  On  the  1st  of  January,  1894,  Owen 
Prentiss  and  J.  P,  Dnnleavy  were  doing  busi- 
ness as  lawyers  In  Cripple  Creek.  They  did 
business  together,  but  whether  the  terms  and 
conditions  of  their  connection  and  the  agree- 
ment between  them  resulted  In  the  formation 
of  a  law  partnership  Is  undet«Talnable,  but. 
as  we  look  at  It,  quite  immaterial.  One  or 
the  other  or  both  of  them  seem  to  have  been 
employed  by  the  company,  and,  as  the  result 
of  services  rendered,  recelyed  a  certlflcate 
for  25,000  shares  of  stock  of  the  company, 
which  was  Issued  In  terms  and  fwm  to  Owen 
Prentiss  and  J.  P.  Dunleavy.  The  Interest  of 
neither  was  expressed,  and  presumptively, 
and  without  proof,  they  would  be  the  owers 
each  of  one-half.  The  evidence,  however, 
shows  that  under  the  agreement  between 
them  the  interest  of  whatever  might  be  earn- 
ed or  received  was  divided  Into  thirds,  and 
that  Prentiss  was  the  owner  of  two-thirds  of 
the  certlflcate.  This  Is  conceded  by  Dunleavy, 
and  was  testified  to  by  both  of  them.  Wheo 
this  stock  was  issued.  It  was  either  delivered 
to  Prentiss,  and  by  him  turned  over  to  Dun- 
leavy to  hold,  or  be  got  It  at  the  time,  and 
thereafter  retained  It.  There  Is  some  little 
evidence  to  the  point  that  the  accounts  be- 
tween the  parties  were  not  entirely  settled, 
and  that  Prentiss  was  Indebted  to  Dunleavy, 
and  that  this  was  the  real  reason  why  the 
stock  was  given  to  him.  Whether  he  held  It 
as  security  or  for  any  othw  reason  In  no 
manner  bears  on  the  question  at  Issue,  but 
these  facts  show  the  sltuatlMi.  Whatever 
connection  they  had  was  severed  shortly  aft- 
erwards, and  In  May,  18M.  Later,  and  In 
1895.  there  was  some  little  movement  In  the 
stock  because  of  an  effort  on  the  part  of  some 
parties  to  obtain  control  of  the  whole,  or  of 
The  majority,  of  It  This  moT«nent  resulted 
In  the  sale  of  several  blocks,  and  the  procure- 
ment of  options  on  others.  ProwT  was  offered 
of  what  was  paid  by  those  who  bought,  and 
of  the  price  at  which  the  stock  was  optioned, 
and  tbe  figure  at  which  Moynahan  sold  his. 
At  this  time  Moynahan  was  the  secretary  of 
the  company,  and  Interested  in  these  n^tla- 
tlons  and  sales.  Having  knowledge  of  this 
outstanding  certlflcate.  he  corresponded  with 
Dnnleavy  with  reference  to  Its  purchase.  In 


this  connection  It  may  be  stated  that  Hoyna- 
hazi,  prior  to  this  time,  knew  that  Prentiss 
had  an  Interest  in  the  stock  to  the  extent  of 
two-thirds  of  It,  as  appears  from  bis  letter 
of  May  8tb.  At  all  events,  he  wrote  to  Dun- 
leavy about  selling  It,  stated  the  price  which 
he  got  for  his,  which  was  put  at  three-fourths 
of  a  cent,  and  the  price  at  which  others  sold 
their  stock,  which  varied  ^m  three-fourths 
of  a  cent  to  one  cent  a  share.  In  this  lett&e 
he  undertook  to  induce  Dunleavy  to  transfer 
the  certlflcate  to  O.  B.  Burchard,  who  would 
pay  $200  tm  It  To  Induce  Dunleavy  to  go 
Into  the  scheme,  and  transfer  It,  he  stated 
that  Prentiss  was  In  a  deal  whereby  the  cer- 
tlflcate would  be  sold  to  other  parties,  or  In 
some  way  disposed  of,  and  Dimleavy  left  out 
In  the  cold.  Dunleavy  was  advised  to  con- 
ceal the  negotlatlims  from  Prentiss,  In  ordo- 
to  protect  his  own  Interest,  to  send  the  stock 
at  once,  and  to  wire  him  Immediately  as  to 
what  was  done,  as  he  was  about  to  be  re< 
moved  ftom  the  office  of  secretary,  and  he 
would  not  then  be  able  to  transfer  the  stock 
on  the  books,  and  perfect  the  title  In  the 
purchaser.  He  was  also  told  to  see  that  the 
stock  waa  pn^mrly  Indorsed  to  evidence  title 
In  the  transfteree.  Acting  on  this  su^estlon, 
Dunleavy  Indorsed  the  stock  with  bis  own 
name  and  that  of  Prentiss,  sent  It  to  Bur- 
chard by  express,  O.  O.  D.,  and  presumably 
got  the  money.  When  Prmtlss  learned  that 
the  stock  had  been  Indorsed  and  transferred, 
he  started  this  suit  During  the  progress  of 
tbe  trial,  evidence  was  oflTered  to  show  the 
price  at  which  the  stock  had  been  sold.  In 
order  to  establish  Its  value,  and  the  measure 
of  damages.  Some  waa  Uke^se  ofTered 
which  tended  to  show  that  Moynahan  had  re- 
ceived five  coits  per  share  for  his  stock,  and 
that  various  amounts  of  It  had  teen  sold  or 
t^tbmed  at  that  price.  We  have  now  stated 
all  tbe  matters  which  are  requisite  to  the  de- 
cision, although  many  details  are  omitted, 
and  some  matters  are  left  untouched  which 
are  the  subject  of  errors  assigned.  Our  con- 
tusions, however,  render  It  unnecessary  to 
state  or  sug^st  any  other  matters  of  fact, 
or  any  of  those  which  were  the  subject-mat- 
ter  of  otifjectlon  during  the  progress  of  the 
triaL 

The  suit  which  was  be^nn  seems  to  have 
been  ccmcelved  as  an  action  for  false  repre- 
sentations or  decdt  The  gravamen  of  the 
complaint  la  undoubtedly  deceit  The  plead- 
er evidently  Intended  to  state  such  a  cause  of 
action.  Inserted  auctions  essential  to  the 
statement  of  It,  and  prayed  a  recovery  based 
on  It  In  pursuit  of  this  theory  tlie  repre- 
sentations and  statements  made  by  Moyna- 
han to  Dunleavy  were  fully  amplified,  and 
probably,  If  they  afforded  Pi-entiss  a  cause  of 
action,  are  sulficlently  set  up.  Tbe  pleader 
also  averred  matters  which  might,  by  a  lib- 
eral construction,  be  taken  to  be  the  state- 
ment of  a  cause  of  action  In  trover.  It  was 
alleged  that  Moynahan  fraudulently  obtained 
possession  of  the  stock;  that  the  plaintiff 
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had  demanded  poasesslon  of  bis  Interest  In  the 
certificate,  and  that  both  tite  poBsesslou  and 
an  admission  of  hia  rights  were  refined;  that 
Moynahan  claimed  to  own  the  whole  of  It, 
and  had  sold  it,  to  the  plalnturs  damage; 
and  then  laid  the  ad  dnipnnn*  It  may  be  the 
pleading  Is  a  little  Inartlflcliii  aa  one  In  trover, 
but  we  can  spell  out  of  it  enough  to  maintain 
a  suit  of  tliat  de&n*lptlon  If  the  proof  sup- 
ported it.  The  bvuhle,  however,  la  that,  al- 
though the  plaintiff  alleged  a  demand,  be  did 
not  prove  one.  This  is  evidently  fatal,  be- 
cause Dunleavy  had  an  Interest  in  the  cei^ 
tlflcate  wliidi  he  might  lawfully  and  rl^t- 
fully  transfer  to  Moynaban,  and  by  the  trans- 
fer Moynahan  came  into  the  lawful  posses- 
sion of  it;  and  to  establish  a  right  to  the 
possession  and  maintain  ttmer  the  plaintiff 
must  allege  and  prove  donand.  We  are  not 
called  on  to  determine  whether  troT«  will 
lie  for  an  undivided  Interrat  in  a  certificate  of 
stock  under  these  circumstances,  because  the 
question  is  not  raised  counsel.  The  case 
was  tried  on  no  such  theory,  nor  was  the  evi- 
dence directed  to  that  end.  Tlie  lading 
was  not  aptly  drawn  for  the  purpose,  and  our 
BugBestions  respecting  It  are  more  by  way 
of  analyids  of  the  ctnnplalnt  than  as  a  deter- 
mlnatkni  <tf  what  the  rights  of  the  parties  on 
this  basis  might  be. 

It  is  very  evident  the  plaintiff  could  not 
maintain  a  suit  for  deceit;  for  none  was  prac- 
ticed on  him.  No  interview  ever  took  place 
between  Prentiss  and  Moynahan  with  refer- 
oice  to  the  sale  or  transfer  of  the  stock,  and 
Prentiss  did  nothing  because  <^  any  state- 
ments or  representations  which  Moynahan 
bad  made.  A\'e  are  quite  unable  to  see  how 
an  action  tA  deceit  can  be  maintained 
Prentiss  because  of  the  rejKesentatltms  which 
were  made  to  Dunleavy  when  the  nH)resen- 
tations  In  no  manner  ted  to  a  transfer  of 
Prentiss*  interest  by  one  having  anthorlty  to 
act  Lindsey  v.  Llndsey,  'M  Miss.  4SS2;  Din- 
gle V.  Trask,  7  Colo.  App.  1(1.  42  Fac.  18a  It 
is  probaUy  true,  if  a  misrepreoeutatlon  la 
made  to  one  member  of  a  firm,  whereby  the 
firm's  interest  In  particular  property  is  sold 
at  an  Inadequate  price,  or  under  circumstan- 
ces which  result  In  injury  to  the  firm,  an 
action  would  lie  for  the  deceit,  although  it 
was  practiced  on  only  one  member  of  the 
partnership.  Such  Is  not  this  case.  The  plain- 
tiff denied  the  transfer  by  the  Arm,  denied 
the  transfer  of  his  interest,  asserted  the  want 
of  authority  on  the  part  of  hia  lurtner  to 
dispose  of  It,  asserted  the  title  was  in  him- 
self, and  that  what  his  partner  did.  as  a  mat- 
ter of  law.  was  inop«atiTe  to  transfer  hia 
title  to  Moyuahan.  Of  course,  he  had  the 
right  to  affirm  the  transaction,  set  up  the  sale 
by  >!o}'nahan,  and  hold  Moynahan  n>>tix)nsl- 
Ue  for  his  arts,  If  he  was  able  to  sustain  his 
case  by  proper  proof.  The  teMtlmony  may  be 
taken  to  establish  want  of  authority  In  I>un- 
leavy  to  transfer  the  certificate,  and  tlie  lepal 
Insuffldenpy  of  the  indorsement  to  convey 
PrCTtlstf  interest  to  Moynahan.  Dunleavy 


bad  no  direct  authority  to  indorse  It  There 
has  been  very  craslderable  Ascusslon  by  both 
counsel  with  respect  to  the  power  of  a  partner 
to  deal  with  the  property  of  the  firm.  We 
do  not  regard  the  question  as  determinaUve 
of  the  issue  presented  by  the  pleadings  or 
the  case  mule  by  the  proofs,  nor  do  we  see 
how  Dunleavy  had  authority  to  indorse  the 
certificate  when  he  did.  In  the  first  place, 
this  was  not  a  trading  partnership.  It  was 
not  organised  for  tlie  purpose  of  deallng  ln 
stocks,  but.  If  at  all,  for  the  transaction  ~of 
law  business.  Sudi  partnerships  have  be«> 
a  matter  (nC  much  consideration  by  the  courts, 
and  th^  are  In  hamumy  on  the  question  that 
a  member  of  a  nontradlng  partnership  must 
have  express  authority  In  ordw  to  sell  the 
interest  of  the  m^ubers  of  the  firm.  The 
liability  of  one  partner  for  the  acta  and  deal* 
Ings  of  the  co-partner,  without  consent  at 
knowledge.  Is  one  purely  (MC  agency.  If  the 
authority  la  denied,  and  not  estaUished  by 
proof,  one  who  deals  with  the  seller  with 
knowledge  of  the  firm  Interest  does  not  there- 
by obtain  a  partnership  obligation.  If  the 
party  dealing  with  the  firm  has  knowledge 
of  the  limltatkins  of  the  agreement  between 
tbe  parties,  he  would,  of  course,  be  bound. 
If  he  Is  without  knowledge,  he  must  be  able 
to  establish  the  existence  of  tbe  authority  to 
do  the  act  by  proof  of  the  nature  of  the  busi- 
ness carried  ihi  by  the  firm,  and  the  authw- 
Ity  must,  as  a  matter  of  law,  be  necessarily 
and  reasonably  implied  from  the  nature  of 
the  business  which  tiie  firm  transacts.  Irwin 
V.  Wmiar,  110  U.  S.  4tK^  4  Sup.  Ct  100;  Smith 
V.  Sloan,  37  Wis.  2S5;  BUiker  v.  Sands.  29 
Kan.  Gol;  Halstead  v.  Sbepard.  23  Ala.  658; 
Vance  v.  Campbell,  8  Humph.  ^4.  Tbe  proof 
clearly  demonstrates  Moynahan's  knowledge 
of  the  want  of  authority.  He  knew  tbe  firm, 
if  it  was  a  firm,  was  a  law  partnership,  and 
engaged  In  tbe  transaction  of  a  law  business, 
which  did  not  carry  with  it  tbe  right  to  deal 
in  certificates  of  stodc  Issued  to  tbe  Individual 
memlters.  It  Lb  evident  from  the  tone  and 
language  of  his  letter  of  May  8th  that  he  had 
Bi)eflfic  knowledge  that  Prentiss  had  an  In- 
tei-est  in  the  stock,  and  his  knowledge  re- 
BjMcting  Dunleavy's  authority  to  transfer  the 
c^ficate  without  Prentiss'  Indorsement  ap- 
iwara  from  a  suggestion  In  the  letter  to  Dun- 
leavy to  see  that  It  was  properly  indorsed. 
He  bad  been  theretofore  advised  by  Prentlw. 
and  as  secretary  of  the  conyiany  had  knowl- 
edge, of  the  form  of  the  certificate,  and  in 
the  letter  stated  his  exact  knowledge  of  tbe 
extent  of  PrentlHs'  clnlm.  and  may  not,  there- 
fore, be  taken  in  this  transaction  to  bave  been 
a  bona  fide  purchaser  without  knowledge. 
Had  be  been  entirely  without  this  inforuia- 
tlon,  and  s:mply  known  that  Dunleavy  held 
the  certlfirate  for  25.G(M)  shares,  and  had 
sought  to  buy  it  at  a  named  sum,  tmA  had  re- 
ceived the  certificate  running  to  the  tvro  per- 
sons, but  apparently  bearing  a  Joint  indoitte- 
ment,  the  question  would  have  been  some- 
what different.   In  this  connection  we  mu/ 
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be  permitted  to  suggest  that  such  Inspection 
would  bare  disclosed  to  any  person  familiar 
with  business  attalra  that  probably  the  cer- 
tificate was  indorsed  by  the  same  person  at 
the  same  time,  since  the  Indorsements  are 
evidently  In  the  same  handwriting.  Disre- 
garding these  suggestions,  the  facts  which 
were  In  Sloynahan's  possession  take  him  en- 
tirely out  of  the  category  of  a  bona  fide  pur- 
chaser, and  he  Is  chargeable,  not  only  with 
The  knowledge  which  he  bad.  but  all  legiti- 
mate and  legal  presumptions  must  be  resolved 
against  him.  In  addition  to  all  this,  at  the 
time  Dunleary  attempted  to  transfer  the 
stock  the  firm  had  been  dlseolved  tor  more 
than  a  year.  If  It  be  true  that  during  the 
continuance  of  the  firm  as  a  nontradlng  one 
no  partner  has,  under  the  law  of  agency,  the 
right  to  seU  and  dispose  of  securities  which 
the  firm  may  hold,  a  fortiori,  after  dissolu- 
tion, whatever  Individual  powers  the  partner 
may  have  possessed  during  the  life  of  the  Ann 
cease  to  exist. 

On  the  conclusion  of  the  trial  the  court 
rendered  judgment  that  the  plalntiflf  was  en- 
titied  to  recover  16,866  shares  of  the  capital 
stock  of  the  Phil  Sheridan  Mining  &  Milling 
Company,  or,  In  lieu  of  It,  the  sum  of  |873 
and  costs.  Manifestly,  this  judgment  could 
not  be  rendered  on  the  pleadings,  or  on  any 
construction  of  them.  The  suit  for  false  rep- 
resentations could  not  be  maintained,  and. 
If  the  complaint  was  hdd  to  be  good  in  troTCr, 
no  Judgment  could  be  entered  on  It  for  the 
want  of  proof.  Neither  the  proof  nor  the 
pleadings  warranted  a  Judgment  In  tlutt  form. 
An  alternative  Judgment  might  be  entered  In 
a  suit  In  replevin.  If  Prentlsa  had  filed  his 
bill  on  proof  tbat  the  stock  had  passed  out 
of  Moynahan's  possession  whereby  he  was 
unable  to  perform,  the  court.  In  order  to  set- 
tie  the  rights  of  the  parties,  might  hare  en- 
tered  Judgment  for  the  damages,  to  wit,  for 
the  value  of  the  stock  at  the  time  of  the  con- 
version. Such  was  not  tbe  case  made. 

A  good  deal  of  stress  Is  laid  on  tbe  objec- 
tionfi  made  to  tbe  proof  offered  respecting  tbe 
spetdflc  sales  of  stock,  and  the  jH^ce  at  which 
It  was  optioned.  This  was  {wodnced  to  es- 
tabllsb  Talue  Hie  question  Is  not  seriously 
resented,  but  It  wm  remain  an  Important 
Inquiry  on  any  subsequent  trial.  We  are  not 
Inclined  to  agree  with  elth«>  couiuel  about 
the  rule  which  must  preralL  It  has  been  over 
and  over  again  determined  that,  In  order  to 
establish  the  measure  of  damages  for  tbe  con- 
version of  the  stock  of  a  company,  proof  must 
be  offered  of  its  market  ralue.  How  that  may 
be  done,  how  the  question  Is  to  be  decided, 
and  what  testimony  Is  legitimate  to  estab- 
Itsfa  I^  bas  been  frequently  the  subject  of  ad- 
judication. Most  of  the  cases,  howevw,  con- 
cern stocks  which  have  an  actual  or  an  ap- 
parent market  value.  About  such  stocks 
there  is  no  dlfflculty,  because  they  have  an 
easily  ase»talnable  value,  and  the  knowledge 
of  It  Is  In  the  possession  of  many  persons. 
Where  It  Is  tbe  stock  of  a  company  which 
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does  not  or#n  a  developed  property,  but  yet 
Is  the  holder  of  property  of  some  future,  If 
not  Immediate  present,  worth,  there  Is  n<^ 
such  thing  as  a  market  value,  because  tiie 
stock  la  net  dealt  in  either  brokers  or  by 
Individuals  except  In  particular  instances. 
Under  such  circumstances.  It  Is,  of  courae. 
quite  Impossible  to  establish  the  market  value 
In  the  way  and  by  the  means  Iry  which  this 
matter  Is  usually  settled  when  the  value  of 
well-known  stocks,  like  the  stocks  of  nil- 
roads,  surface  transportation  companlea, 
lighting  corporatkus,  water  earrien,  or  sim- 
ilar entorprises,  Is  the  subject  of  InTesUga- 
tion.  For  this  reason  we  ate  of  the  <^nlon 
that,  In  order  to  determine  tbe  market  value, 
the  ordinary  means  and  methods  may  be  re- 
sorted to.  If  practicable;  but,  If  siKh  proof 
cannot  be  made,  the  parties  may  show  trans- 
actions In  this  particular  stock,  sales,  options, 
and  pricee  at  which  stodcs  have  benk  atAd  or 
optioned,  and  therefrwn  tftber  tbe  court  m 
the  Jury  may  detenidne  Its  actual  value. 
What  has  already  been  suggested,  baa  dem- 
<msitrated  that  tbe  Jodgmcnt  may  not  atanO. 
Under  the  peculiar  circumstances  we  are  Im- 
pelled to  direct  a  reversal,  iHtii  an  order  to 
the  court  below  to  pemdt  the  plaintiff  to 
amend  his  pleading  to  state  a  cause  €€  ac- 
tion aa  he  may  be  adrlsed,  and  m  the  taicom- 
ing  of  an  answer  and  the  framing  of  an  Issue 
the  case  may  be  again  tried.  The  Judgment 
will  be  reversed.  Reversed. 


UNITBD  STATES  NAT.  BANK  OF  017TH- 

RIB  V.  LOGAN  CXJUNTT.i 
(Supreme  Court  of  Oklahoma.   Sept  2,  1897.) 

Tax  ATIOM— AMEBBICBNT— Eqc  ALIZ  ATIAN. 

This  case  is  decided  upon  the  principles  an- 
nounced In  Gray  v.  Stiles  (passed  npon  at  this 
term)  49  Pac.  1083. 
(Syllabus  by  tbe  Gonrt) 

Error  from  district  court,  liOgan  county; 
before  Chief  Justice  Frank  Dale. 

Motion  by  Logan  county  for  an  order  re- 
quiring tbe  receiver  of  the  United  States 
National  Bank  of  Guthrie  to  pay  all  the  taxes 
that  had  been  assessed  against  the  bank  proi>- 
erty.  From  the  Judgment,  the  bank  brings 
error.  Reversed  and  remanded. 

John  F.  Stone  and  Herod.  Wldmer  ft  Over- 
street,  for  plaintiff  in  error.  Huston  ft  Huston, 

for  defendant  in  error. 

McATEE,  J.  This  proceeding  arose  out  of 
an  action  brought  by  the  United  States  Xa* 
tlonal  Bank  of  Guthrie,  in  which  a  receiver 
had  been  appointed  to  take  charge  of  all  the 
property  of  the  defendant  below.  During  the 
I>eudency  of  the  suit  a  motion  was  filed  by  the 
county  attorney  of  Ix)gan  county,  asliing  tbat 
the  court  order  the  receiver  to  pay  all  of  the 
taxes  that  had  been  assessed  against  the  bank 
property.  The  case  was  presented  upon  an 

1  Bdiearing  denied. 
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agreed  -etatement  of  facts,  entered  Into  be- 
tween the  attorneya  for  the  receiver  of  the 
bank  and  the  county  attomejr,  upon  which 
the  court  entered  judgment  which  was  not 
satisfactory  to  either  party.  Both  parties  ap- 
pealed, and  bring  the  record  here. 

One  of  the  propositions  submitted  to  the 
court,  and  upon  which  the  court  ruled,  was 
that  the  entire  tax  for  the  year  1895  was 
ralld.  Error  was  assigned  upon  this  by  the 
plaintiff  in  error,  upon  the  ground  that  the 
taxes  for  the  year  1895  included  an  increase 
of  46  per  cent,  undertaken  to  be  made  by  the 
terrttorlal  board  of  equalization,  while  sitting 
and  acting  under  the  authority  given  to  It 
by  section  5624  of  the  Statutes  of  Oklahoma 
of  1893,  to  equalize  the  taxes  returned  by  the 
various  county  clerks  of  the  territory  to  the 
auditor  of  the  territory,  aad  thereby  45  per 
cent  was  added  to  the  total  assessment  and 
valuation  of  property  in  the  county  of  Logan, 
as  found  by  the  township  assessors  thereof. 
The  question  as  thus  presented  has  been  here- 
tofore passed  upon  at  this  term,  In  the  case 
of  Gray  v.  Stiles,  49  Pac.  1083;  and  the  deci- 
sion of  the  court  is,  upon  the  reasoning  of 
that  case,  reversed,  and  the  cause  is  remand- 
ed. All  the  Justices  concur,  except  DALE,  C. 
J.,  who  presided  below,  and  TARSNEY,  J., 
who  dissents. 


WILCOX  V.  DEERE  et  a!. 
(Supreme  Court  of  Idnho.    Nov.  30.  1897.) 
Homestead — SurriciENCT  op  Deci.aratios. 

1.  A  declaration  of  hume^tend  which  describcB 
certain  toxvu  lots,  and  nlso  KiO  ticren  of  farm 
land,  alleging,  "On  a  portion  of  which  the  clnim- 
ant.  with  family,  Is  residing,"  is  void  for  ludcfi- 
aiteneas. 

2.  It  is  rpquisite  that  a  declnrntion  of  home- 
stead should  contain  BubHtantiallr  the  atate- 
ments  set  forth  in  section  3071  of  the  Rt'Tised 
Statutes,  and,  where  the  declaration  is  mudc 
by  the  wife  (the  fiusband  living),  it  should  Ktate 
that  the  husband  "has  not  made  such  deelurstion, 
and  that  she  therefore  makes  the  declaration  for 
their  joint  benefit" 

(SyllaboR  by  the  Court) 

Appeal  from  district  court,  Bear  Lake  coun- 
ty; D.  W.  Standrod,  Judge, 

Action  by  Rebecca  Ann  Wilcox  agalQiit 
Charles  Deere  and  others,  and  N.  J.  Davis, 
sheriff  of  Bear  Lake  county,  to  enjoin  the 
sale  of  property.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  AtBrmed. 

E.  E.  Chalmers  and  J.  C.  Rich,  for  appel- 
lant. T.  L.  Olenn  and  R.  S.  Spence,  for  re- 
spondents. 

HUSTON,  J,  Respondents  recovered  judg- 
ment in  the  district  court  for  Bear  I^ke  coun- 
ty against  Francis  Wilcox  and  Georfie  E. 
Wilcox,  partners  as  Francis  Wilcox  &  Ron, 
and  J.  O.  Rich.  Execution  was  Issued  uimn 
such  judgment  and  levied  upon  certain  real 
estate  claimed  to  be  owned  by  the  appellant, 
and  this  action  was  brought  to  enjoin  the  sale 
of  said  real  estate  thereunder.  The  court 


finds  as  matter  of  fact:  "That  Francis  Wil- 
cox and  the  appellant  intermarried  some  time 
In  the  year  1861,  and  are  still  man  and  wife. 
(25  That  the  property  described  in  the  com- 
plaint was  acquired  by  the  act  of  congress 
known  as  the  "Tow^n-Site  Act,'  and  was  deed- 
ed by  George  Osmond,  as  probate  judge  of 
said  Bear  Lake  county,  Idaho,  under  said 
town-site  act,  and  through  and  by  the  rules 
and  regulations  of  the  state  of  Idaho  In  such 
cases  made  and  provided,  to  Francis  Wilcox, 
on  the  29th  day  of  September,  A.  D.  1881. 
(3)  That  the  defendants  Deere,  Wells  &  Co. 
were  engaged  In  the  business  of  the  manu- 
facture of  farm  implements  and  farm  ma- 
chinery at  Council  Bluffs,  In  the  state  of 
Iowa;  and  Francis  .Wilcox,  being  about  to 
engage  In  the  business  of  dealing  in  farm  im- 
plements at  Paris,  Idaho,  on  the  10th  day  of 
January,  A.  D.  1890.  entered  Into  a  contract 
in  writing  to  purchase  from  defendants  his 
stock  In  trade,  on  a  credit  of  four,  six,  and 
twelve  months,  and  on  that  day  purchased 
from  defendants  farm  Implements,  which  the 
defenilants  delivered  to  the  said  Wilcox  on 
the  15th  day  of  March,  A.  D.  1890,  which 
amounted  to  about  $1,500;  tliat  shortly  there- 
after the  said  Francis  Wilcox  purchased  from 
the  defendants  farm  implements  to  the  value 
of  about  $1,700,  under  the  terms  of  said  con- 
tract; that  on  the  28th  day  of  July,  1890,  the 
whole  of  said  indebtedness,  except  about  |100, 
was  put  In  promissory  notes  executed  by 
Francis  ■\^'ilcox  and  George  E.  Wilcox,  pay- 
able to  defendants;  these  notes  were  after- 
wards renewed,  and  the  judgment  obtained 
at  the  September  term,  1803,  of  said  court, 
ami  referred  to  and  described  In  the  com- 
plaint in  this  action,  and  In  which  action 
judgment  was  recovered  for  the  sum  of  ^1,- 
503,  was  founded  on  a  part  of  said  notes.  (4) 
That  said  Francis  Wilcox  entered  into  the 
contract  mentioned  in  the  third  fludiug  of 
fact  herein  with  Intent  to  cast  the  risks  and 
losses  of  said  business.  If  any  there  should  b^, 
upon  the  defendants.  (5)  That  on  the  14th 
day  of  January,  1890,  said  Frauds  Wilcox, 
without  consideration,  and  with  intent  to 
hinder,  delay,  and  defraud  the  defendants, 
and  other  creditors,  conveyed  the  property  de- 
scribed in  the  complaint  to  the  plaintiff  in 
this  action;  and  she  accepted  the  same,  to 
aid  and  abet  him  to  hinder,  delay,  and  de- 
fraud the  defendants  In  tlie  collection  of  their 
claim  against  him.  (6)  That  Francis  Wilcox, 
at  the  time  be  entered  Into  the  contract  stated 
In  the  third  lludiug  of  fact  herein,  had  no 
property  except  that  described  In  the  com- 
plaint, and  two  other  pieces  of  real  estate 
(one  of  four  aud  one-half  acres,  of  the  value 
of  about  $300.  and  the  othei  of  120  acres,  of 
tlie  value  of  $1,500);  that  on  the  19th  day  of 
September,  IfiOO,  Francis  Wilcox  and  the 
plaintiff  iu  this  action,  without  consideration, 
conveyed  the  four  and  oue-half  acres  to  their 
son,  George  E.  Wilcox,  and  be,  three  days 
afterwards,  without  consideration,  conveyed 
the  same  to  his  moth^,  the  plaintiff  herein. 
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and  ihe  conreyed  tiie  same  to  one  F.  Pasaey, 
who  claims  to  be  a  purchaser  for  Talne,  vlth- 
ont  notice,  and  \ritliont  fraud;  that  on  the 
1st  day  of  Ai^ust,  1891,  Francis  Wilcox, 
without  consideration,  conveyed  the  120  acres 
to  his  wlf  ^  the  plaintiff  herein,  and  she  there- 
after conv^ed  the  same  to  Sidney  Darice,  of 
Salt  lake  City,  Utah,  plaintiff's  brother-la- 
law,  who  now  claims  to  be  the  owner  there- 
of. (7)  That  the  plaintiff  did  not  on  the  23d 
day  of  July,  1890,  nor  at  any  time  before  or 
slnc^  file  a  declaration  of  homestead  on  said 
premises,  and  she  has  no  homestead  thereon. 
(8)  That  on  the  29th  day  of  September,  1802, 
the  defendants  Charles  Deere,  S.  H.  Velle, 
M.  Rosenfleld,  and  Ludos  Wells,  partners  as 
Deere,  Wells  ft  Co.,  commenced  an  action  In 
this  court  against  Francis  Wilcox  and  George 
E.  \nicox,  partners  as  Frauds  Wilcox  & 
Son,  and  J.  C.  Rich,  as  defendants,  and  on 
the  23d  day  of  September,  1803,  Judgment 
was  rendered  and  entered  In  said  cause  In 
f aror  of  the  plaintiff  therein,  and  against  the 
defendants;  that  on  the  22d  day  of  August, 
1896,  an  execution  was  Issued  out  of  this 
court  upon  said  Judgment,  and  placed  In  the 
hands  <Hr  M.  J.  Darls,  sheriff  of  sold  county, 
who  upon  the  same  day  levied  It  upon  the 
premijBM  described  In  the  complaint,  and  on 
the  12th  day  of  October,  1896,  he  was  duly 
served  with  a  writ  of  hijunctlon,  an  order  for 
which  was  obtained  In  this  cause  on  the  same 
day.  prohibiting  him  from  selling  or  dispos- 
ing of  said  property."  And  the  court  further 
finds  OS  conclusions  of  law:  "(1)  The  pn^ 
erry  described  In  the  complaint  Is  community 
property,  and  not  the  separate  property  of 
Rebecca  Ann  Wilcox,  and  as  such  is  liable 
for  the  debts  of  the  said  Francis  WUcox.  (2) 
That  said  Frauds  Wilcox  conv^ed  sold  prop- 
erty to  the  said  Rebecca  Ann  Wilcox  with 
Intent  to  hinder  and  defraud  his  creditors, 
and  she  holds  the  title  thereto  in  secret  trust 
for  Frauds  Wilcox."  *'{'>)  That  the  defendants 
Charles  Deere,  S.  H.  Velle,  M.  Rosenfleld,  and 
Ludus  Wells,  partners  as  Deere,  Wells  ft 
Co.,  are  entitled  to  have  the  Injunction  here- 
tofore Issued  In  this  action  dissolved,  and  said 
action  dismissed.  D.  W.  Standrod,  Judge." 
Judgment  was  rendered  In  accordance  with 
these  findings,  from  which  Judgment  this  ap- 
peal Is  taken. 

The  plaintiff  claims  that  the  property  hi 
question,  to  wit,  lot  No.  4  in  block  No.  13  In 
section  11,  and  section  %  township  14  S.,  of 
range  43  E.  of  Boise  meridian.  United  States 
survey  of  Paris  town  stte,  and  containing 
one  acre  of  land,  Is  her  separate  property; 
that  the  same  was  conveyed  to  her  by  her 
sold  husband,  Francis  Wllcffic,  on  the  14th 
day  of  January,  1890.  Plaintiff  further 
claims  that  she  filed  a  homestead  on  said  real 
estate  on  the  23d  day  of  June,  1800,  a  copy 
of  which  declaration  of  homestead  Is  set 
forth  In  the  transcript,  and  Is  as  follows: 
"The  undersigned,  wife  of  Francis  Wilcox, 
who  Is  the  head  of  a  family  consisting  of 
Francis  Wilcox,  wife,  ard  deven  children. 


herein  makes  the  foUoiring  selecUon  and 
declaration  of  homestead  (her  husband,  Fran- 
cis Wilcox,  having  failed  to  moke  said  dec- 
laration), to  wtt:  Lot  four  (4)  In  blode 
tbhiieen  (13)  In  section  11,  and  section  2 
In  township  14  south,  of  range  forty-three 
(43)  east,  Boise  mraldlan,  Bear  Lake  county,— 
the  same  being  In  Paris  town-^te  entry,  and 
containing  one  (1)  acte  of  land,  with  the  Im- 
provements thereon;  also,  the  east  half  of 
the  northeast  quarter,  and  north  half  of 
southeast  quarter,  of  section  No.  fifteen  (16), 
In  township  No.  fourteen  (14)  south,  of  range 
No.  forty-three  (43)  east,  Boise  meridian.  Bear 
Lake  county,  Idaho,  and  containing  160  acres, 
more  or  less,  upon  a  portion  of  which  the 
claimant,  with  family,  are  residing,  and 
which  Is  hereby  claimed  as  a  homestead,  un- 
der sections  3070  to  SOTS,  Inclusive,  of  the  Re- 
vised Statutes  of  Idaho.  The  estimated  value 
of  the  above-described  properties  Is  about 
¥4,000,  cash  valuation.  The  first  above  de- 
scribed tract  of  land  herein  described  Is  the 
seimrate  property  of  this  claimant,  and  the 
second  described  tract  Is  community  prop- 
erty, other  parties  owning  certain  Interests 
therein;  the  same  being  excepted  from  the 
operation  of  this  declaration.  Dated  at  Paris, 
Bear  Lake  county,  Idaho  territory,  this  23 
day  of  Jtme,  A.  D.  1890.  [Signed]  Rebecca 
Ann  WUcox."  This  dedaratlon  of  homestead 
is  clearly  tovalld.  If  anything  la  Inferable 
from  it.  It  Is  that  at  the  time  It  was  filed  the 
plaintiff  was  living  upon  the  farm  property, 
situate  some  miles  distant  from  the  property 
she  is  now  claiming  as  a  homestead.  We 
have  carefully  examined  the  evidence  In  this 
ease  as  the  same  appears  In  the  record,  and 
are  satisfied  that  the  condusious  reached  by 
the  district  court  are  correct.  Judgment  of 
the  district  court  is  affirmed,  with  costs. 

SULLIVAN,  a  J.,  and  QUARLES,  J.,  con- 
cur. 


GAFFNBY  v.  PIPER,  Judge,  et  al. 
(Supreme  Court  of  Idaho.   Nov.  11,  1807.) 
PowBKS  or  Jl-dob  at  Chambkrb. 
The  district  Judge  at  chambprs  has  not  ju- 
risdiction to  pass  upoa  and  make  an  order  al- 
lowing claims  for  attorney's  fees  against  an  in- 
solvent estate. 
(Syilabns  by  thu  Court.) 

Orif^lnal  procee<iinfi  by  John  H.  Gaffney,  as 
assignee  In  insolvency,  against  W.  G.  Piper, 
district  Judge,  and  S.  S.  Denning  and  War- 
ren Trultt   Judgment  for  plaintiff. 

J.  T.  Morgan  and  R.  T.  Morgan,  for  plain- 
tiff. S.  S.  Denning  and  Warren  Trultt,  fftr 
defendants. 

HUSTON,  J.  Gaffney  was  mipolnted  as- 
signee of  tiie  Bank  €t  Genesee,  an  Insdvent 
debtor,  under  the  statutes  of  Idaho.  S.  S. 
Denning.  Esq.,  and  Warren  Trultt,  Esq.,  It 
would  seem,  l^  the  request  of  the  assignee. 
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appeared  In  certain  matters  b^ore  the  courts 
on  behaU  of  said  assignee  and  the  estate  of 
iuBolveut.  No  regular  appointment  seems  to 
bare  been  made  of  an  attorney  by  tbe  as- 
signee; but  that  certain  services  were  ren- 
dered by  Denning  and  Trultt  Is  conceded. 
But  It  seems  that  Denning  and  Truitt,  Ignor- 
ing the  assignee,  presented  their  claims  for 
Berrlces  directly  to  the  Judge  at  chambers, 
and  that  the  judge  allowed  the  same,  with- 
out any  notice  to  the  assignee,  and  without, 
60  far  as  the  record  shows,  any  knowledge 
on  his  part.  Where  the  honorable  Judge  of 
the  district  court  finds  warrant  for  such  ac- 
tion is  entirely  beyond  our  comprehension. 
It  Is  unknown  to  the  statutes  or  to  any  In- 
solvency or  bankrupt  proceedings  we  ever 
heard  or  read  of.  If  a  district  Judge,  In  an 
ex  parte  proceeding  at  chambers,  without  no* 
tlce  to  or  knowledge  by  the  assignee  of  an 
insolvent  debtor,  to  the  total  abnegation  of 
the  rights  of  both  the  assignee  and  the  cred- 
itors, can  arbitrarily  fix  the  liability  of  the 
assignee,  the  position  of  both  the  assignee 
and  the  creditors  would  be  pitiable  Indeed. 
The  action  of  the  district  Judge  In  allowing 
the  claims  mentioned  in  the  petition  being 
without  authority,  the  same  la  annulled. 
Costa  of  this  inroceeding  awarded  to  plalntltr. 

SULLIVAN,  a  and  QUARLES,  con- 
cur. 


HcHASTEBS  et  aL  T.  TOBSBN. 

(Supreme  Court  of  Idaho.    Nov.  26,  1897.) 

EjBCTMBHT— EVIDBSCB  TO  BceTAIN— TAX  J>EID. 

1.  A  party  brioEliig  an  action  of  ejectment  Is 
required  to  establirfi.  in  order  to  recover,  ri^t 
to  poBBession  and  pouession  in  plaintifC,  and  ous- 
ter by  defendant. 

2.  Proof  of  a  state  of  facta  that  might  entitle 
a  partT  to  recover  under  the  statutory  actioo  of 

8 ma  umet  cannot  be  made  available  in  an  sc- 
ion of  ejectment. 

3.  "Where  defendant  relies  upon  a  tax  deed  for 
title,  it  is  error  for  the  trial  court  to  refuse  to 
the  plaintiff  tbe  right  to  contest  those  matters 
Id  regard  to  which  tbe  statute  makes  tbe  tax 
deed  only  prima  tade  evidence, 

(Syllabus  Igr  the  Court) 

Appeal  from  district  court,  Latah  county; 
W.  O,  Piper,  Judge. 

Action  by  WllUam  McUaaters  and  others 
against  Bonl  Torsen  In  ejectment  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Beveraed. 

Forney,  Smith  &  Moore,  for  appellant.  R. 
T.  Morgan,  for  respondcnta. 

HUSTOX.  J.  This  is  an  action  of  eject- 
ment. The  complaint  avers  title,  the  right 
of  possession,  and  poi«$ess>Ion  by  plaiutlfFs,  and 
ouster  and  continued  withholdlug  of  posses- 
sion by  defendant  Upon  the  trial,  plalntifl's 
offered  In  evidence,  to  establish  their  title,  a 
decree  of  foreclosure  and  sale  In  a  case  en- 
titled "William  McMasters  vs.  Jacob  Sigrest 
et  aL,"  to  the  Introduction  of  which  defend- 


ant objected,  upon  the  ground  that  the  same 
was  "incompetent,  Irrelevant,  and  Immaterial," 
and  the  further  ground  that  "the  complaint 
does  not  state  facta  sufficient  to  constitute 
a  cause  of  action,"  and  the  further  groimd 
that  "it  is  not  shown  that  the  plaintiffs  have 
any  Interest  whatever  in  the  Judgment  or 
decree,  or  that  the  parties  plaintiff  mention- 
ed are  the  plaintiffs  in  this  action."  This 
objection  was  overruled  by  the  court  The 
plaintiffs  then  introduced  a  sheriff's  certif- 
icate of  sale  under  the  decree  of  foreclosure, 
and  also  the  assignment  of  such  certificate 
by  tbe  purchaser  therein  named  to  the  plain- 
tiffs, and  a  deed  from  the  sheriff  upon  such 
certificate  to  the  plaintiffs.  To  the  Introduc- 
tion of  all  these  Instrimaents,  objection  was 
made  by  defendant,  upon  the  ground  that 
they  were  "incompetent,  irrelevant,  and  im- 
material." The  Instruments  were  admitted 
by  the  court,  and  copies  of  them  appear  In  the 
record.  We  are  unable  to  find  any  error  in 
the  action  of  the  court  In  their  admission. 
It  was  not  proven  or  attempted  to  be  proven 
that  the  plaintiffs  or  either  of  them  were  ever 
In  actual  possession  of  the  premises  In  ques- 
tion. 

The  plaintiffs  then  undertook  to  prove  the 
possession  of  the  premises  in  question  by  de- 
fendant; but  the  only  evidence  in  support  of 
that  cont^tion  goes  simply  to  the  extent  that 
the  defendant  had  or  was  supposed  to  hare 
hauled  some  lumber  upon  the  land.  To  main- 
tain tbe  action  of  ejectment,  it  is  essential  that 
the  plaintiff  allege  and  prove  three  things: 
First,  the  right  of  possession  In  the  plaintiff; 
second,  possession  In  the  plaintiff;  third, 
ouster  of  plaintiff  by  the  defendant  The 
record  does  not  show  that  any  one  of  these 
essential  facta  were  proven  by  plaintiffs. 
Section  4538,  Bev.  St  Idaho,  invvldes  that 
"an  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  In- 
terest in  real  property  adverse  to  him,  for 
the  purpose  of  determining  such  adverse 
claim."  We  do  not  undeistand  that  this 
statute  does  away  with  tbe  action  of  eject- 
ment and  the  plaintiffs  having  elected  to 
pursue  their  remedy  by  that  action,  as  shown 
by  their  complaint,  they  wiU  be  required  to 
make  their  case  thereunder. 

As  our  view  of  the  case  will  necessitate  a 
retrial,  we  feel  constrained  to  pass  upon  some 
other  questions  raised  by  the  record,  and 
w^hlch  may  recur  upon  another  trial  of  th* 
case.  The  defendant  claimed  title  to  the 
premises  in  question  under  certain  tax  deeds. 
At  the  close  of  plaintiffs'  testimony  defend- 
ant moved  to  dismiss  the  action,  upon  the 
groimd  that  plaintiffs  had  failed  to  show 
possession  of  the  premises  in  question  by  de- 
fendant. This  motion  was  overruled  by  the 
court,  and  thereupon  defendant  introduced 
certain  tax  deeds  under  which  he  claimed 
title  to  the  premises  In  question,  to  the  ad- 
mission of  which  plaintiffs  objected.  The 
record  shows  the  ruling  of  the  court  thereon, 
as  follows:  "The  Court:  I  do  not  thinlc  that 
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thfi^  have  Bh<mii  the  necessorr  stepa  to  orer- 
tbrow  7onr  title,  bat  X  will  not  oTerrole  your 
motion.  I  think,  If  yon  have  any  rebuttal, 
yon  had  better  Introduce  It.  I  do  not  tblnk 
you,  Mr.  Morgan,  are  required  to  show  those 
Bt^;».  If  I  want  any  more  evidence  from 
yon,  Mr.  Mot^o,  I  will  call  on  you."  Im- 
mediately following  this  not  entirely  lucid 
expression  of  the  court,  we  find  the  follow- 
ing In  the  record:  "Now,  at  this  time,  the 
parties  leave  the  case  with  the  court  for 
consideration,  and  ask  ten  days  In  which 
to  file  briefs.  The  Oonrt:  I  will  reserve 
the  rulings  on  both  rides  to  dismiss."  All  of 
the  foregoing  proceedings  seem  to  have  been 
tiad  at  the  March  tmn,  1895,  ot  said  court 
Tbe  record  further  allows  the  enti7  of  the 
folio  wins  order: 

"The  above-entitled  action  coming  regular- 
ly on  to  be  beard  b^ore  tbe  court,  dtUng 
without  a  Jury,  a  Jniy  having  been  expressly 
waived  by  the  respective  parties  hereto,  m 
the  6th  day  of  April,  1885,  at  the  court  room 
of  the  court  honse  In  latah  county,  Idaho, 
and  evidence  b^ng^  introduced  In  chief  by 
the  respective  parties  hereto,  and  tbe  evi- 
dence of  tbe  defendant  being  closed,  and  the 
court  being  fully  advised  In  the  premises, 
It  is  hex^  ordered  that  the  plalntifrs  be,  and 
they  are  hereby,  allowed  to  Introdnce  tfadr 
rebuttal  testimony  at  the  next  ensuing  term 
of  this  coxu^  Said  eanse  Is  hereby  contlnned 
for  the  term.   W.  Q.  Flper,  Dlst  Judge." 

"Thereafter,  on  the  15tb  day  of  Fd)ruary, 
1896,  the  case  waa  recalled,  and  tbe  plaintiffs 
offered  one  J.  B.  Hall  as  a  witness.  De> 
fendant  objected  to  tbe  introduction  of  any 
further  evidence  on  tbe  part  of  the  i^alntlffs, 
upon  the  ground  that— First,  In  this  case  the 
evidence  <»i  both  sides  was  closed  at  the 
sprloff  tenn  <a  the  district  court  for  lAtah 
comity  In  1886;  second,  the  defendant  objected 
Ihereatter  to  the  Introduction  of  any  testi- 
mony on  behalf  of  plaintiffs.  That  there- 
after the  idabitiff  was  given  until  the  fall 
term  of  the  district  court  ot  I«tah  county, 
1886,  at  which  to  famish  additional  testi- 
mony. That  no  testlmcnty  was  introduceO, 
no  application  made  to  the  court;  and  that 
the  plaintiffs  are  now  in  default.  Upon  the 
further  ground  that  there  Is  no  allegations  in 
the  complaint  to  support  the  testimony  at- 
fered." 

These  objections  were  overruled  by  tbe 
court.  The  plaintiffs  then  offered  to  prove, 
among  other  things,  "that  tbe  assessment  roll 
was  not  submitted  to  the  board  of  eqaaUsa- 
tlon  of  said  county,  or  that  said  assessment 
roll  or  said  taxes  were  duly  equalized  as  pro- 
vided by  Jaw;  •  •  ♦  that  the  levy  and  as- 
sessment of  the  taxes  cor  the  year  1881  upon 
said  property  waa  not  upon  the  second  Mon- 
day In  April,  1891,  but  upon  a  later  date." 
This  offer  by  the  plaintiff  was  overruled  and 
rejected  by  tbe  court;  and  exception  thereto 
taken  by  plaintiff. 

Section  1556,  Rev.  St.,  provides  that  tbe  tax 
deed  Is  prims  fade  evidenoe  that  "tbe  property 


was  equalized  as  required  by  law";  that  "tbe 
property  waa  assessed  as  required  by  law." 
That  these  provisions  of  the  statute  were  not 
complied  with,  the  plaintiff,  under  the  statute^ 
had  a  right  to  show.  To  refuse  him  such  right 
was  error. 

The  court  finds  as  a  fact  that  on  the  19th 
day  of  July,  1893,  tbe  plaintiffs  entered  into 
possession  of  tbe  premises  described  in  tbe 
complaint  This  finding  is  wholly  unsup- 
ported by  the  evidence.  The  record  does  not 
show  even  an  attempt  to  prove  possession  by 
plaintiffs,  either  by  themselves  or  by  any  one 
representing  them.  Tbe  court,  as  a  second 
finding  of  fact  finds  that  on  the  20th  day 
of  July,  1S93,  defendant  ousted  plaintiffs  from 
possession  of  the  described  premises.  This 
finding  is  entirely  unsupported  by  the  evi- 
dence, as  the  same  appears  In  the  record. 
We  are  unable  to  find  a  sdntlUa  of  evidence 
in  tbe  record  to  support  this  finding.  We 
do  not  think  tbe  conclusion  and  judgment  of 
the  district  court  are  supported  by  the  record. 
The  manna-  in  which  this  case  was  tried,  as 
appears  from  the  record,  is  hardly  comimenda- 
blfl.  The  judgm«it  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  In  confwmlty  with  this  opinion; 
costs  awarded  to  arodlant. 

SnrXIVAN,  0.  X,  and  QUABLBB,  con- 
cur. 


LXDQN  T.  PIFBR.  JvOf,  et  aL 
(Sopteme  Gomt  of  Idaho.  Nov.  27,  1887.) 
BiiA  ov  SxoamoRB— aranusa  vbom  Fiu»- 

BtiPDUTIO!!. 

1.  The  acticoi  of  the  trial  court  In  striking  from 
the  files  a  bill  of  exceptions  which  was  proposed 
and  served  after  tbe  time  allowed  by  law,  and 
after  tbe  time  stipulated  bv  tbe  parties  in  which 
exceptions  taken  at  the  trial  might  be  Incorporat- 
ed into  a  bill  of  exceptions,  and  which  bill  of  ex- 
ceptions was  settled  by  the  trial  judge  the  day 
it  was  proposed  and  served,  affirmed. 

2.  When  parties,  by  stipulation,  agree  that  ei- 
ther party  hKve  "60  days  after  the  rendition 
of  the  decision"  in  which  to  prepare  and  serve 
a  bill  of  exceptions,  audi  fltipniation  is  a  waiver 
by  both  parties  of  notice  of  entry  of  the  judg- 
ment: and  the  bill  of  exceptions  must  be  pro- 
posed and  served  within  60  days  from  the  date  of 
rendition  of  judgment,  unless  tbe  time  then- 
for  be  properly  extended. 

3.  Hie  trial  court  can  properly  make  an  order 
Btrilung  from  the  files  a  bill  ctt  exceptions  im- 
properly settled  (for  the  reason  that  it  waa  pro- 
posed and  served  after  the  time  In  which  such  blD 
of  exceptions  cou!d  be  legally  proposed  and  serv- 
ed had  expired),  <m  a  proper  ^qdicatkKi  made 

(trior  to  filmg  traiucript  on  appeal  in  the  appd- 
ate  court 

(Syllabus  by  the  Court.) 

Certiorari  by  Harry  L^don  against  W.  G. 
Piper,  as  judge,  and  Joe  Broncheau  and  wife, 
to  review  an  order  striking  a  blU  ot  exertions 
from  tbe  flies  of  the  court  Order  afflrmed. 

8.  8.  Doudng  and  Wuren  Tmltt  tor  plain- 
tiff. James  W.  Beid,  fttr  def«kdants. 

QUARLBB,  J.  This  proceeding  was  com- 
menced In  this  court  to  review  an  ordw  made 
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by  the  district  coort  of  the  Second  judicial 
district.  In  and  for  Nez  Perce  county,  strik- 
ing from  the  flies,  In  the  case  of  Joe  Bronch- 
eau  et  tix.  against  Harry  Lydon,  In  said  dis- 
trict court,  a  bill  of  exceptions  presented  by 
the  said  defendant,  and  settled  by  the  Judge 
of  said  district  court  To  the  writ  of  cer- 
tiorari heretofore  Issued,  the  said  district 
Judge  has  made  return,  and  caused  the  pro- 
ceedings below  to  be  duly  certified  to  this 
court,  wherein  It  Is  made  to  appear  as  fol- 
lows: The  defendants  here,  Joe  Bronchean 
and  wife,  as  plaintiffs  below,  brought  their 
suit  to  recover  damages  alleged  to  hare  been 
sustained  by  them  by  the  wrongful  seizure 
and  coDTersIon  of  a  quantity  of  wheat  alleg- 
ed to  hare  been  converted  by  the  defendant 
below.  The  cause  was  tried  by  the  court, 
without  a  Jury,  on  the  8th  day  of  May,  1807, 
and  findings  of  fact  and  Judgment  were  filed 
In  the  cause  on  the  24th  day  of  May,  1897. 
On  the  trial  the  parties  entered  Into  the  fol- 
lowing stipulation,  to  wit:  "It  Is  hereby 
stipulated  and  agreed  by  and  between  the 
respective  parties  hereto  that  they  and  each 
of  them  shall  have  sixty  days  after  the  ren- 
dition of  the  decision  herein  within  which  to 
prepare  and  serve  a  bill  of  exceptions  and 
statement  of  case  on  motion  for  a  new  trial, 
or  either  or  both,  and  to  present  the  same  to 
the  court  for  settlement  and  allowance.  It  is 
further  stipulated  and  agreed  that  all  excep- 
tions taken  during  the  progress  of  this  cause 
shall  have  the  same  force  and  effect  as  If  the 
same  were  written  out  and  settled  and  al- 
lowed at  the  time  of  taking."  On  August  13, 
1897,  8.  S.  Denning,  as  attorney  for  the  de- 
fendant below,  served  a  copy  of  proposed 
bill  of  aceptlons  on  behalf  of  the  defendant 
below  on  the  attorney  for  the  ptainticrs  be- 
low, and  which  bill  of  exceptions  was  on  that 
day  settled  by  the  said  district  judge,  but 
whether  before  or  after  service  of  said  copy 
does  not  appear  In  the  record.  Said  Denning 
was  not  attorn^  for  the  defendant  below, 
and  did  not  appear  for  him  prior  to  the  ren- 
dition of  Judgment  On  August  14,  1897,  the 
defendant  below  served  notice  of  appeal  from 
the  Judgment,  and  executed  nnd^taklng  on 
appeal.  At  the  September  term  of  said  dis- 
trict court,  the  plaintiff  below  moved  the 
court  to  strike  said  bill  of  exceptions  from 
the  flies  of  said  cause,  for  the  reason  that  the 
said  bill  of  exceptions  was  made  and  flled 
18  days  after  the  time  theretofore  stipulated 
had  expired,  and  for  the  further  reason  that 
no  notice  of  a  change  or  substitution  of  at- 
torneys had  been  given  to  the  plaintiffs.  This 
motion  was  heard  on  the  18th  day  of  Septem- 
ber, and  sustained,  and  said  bill  of  exceptions 
was  stricken  from  the  fllea  Plalntitf  here 
contends  that  the  court  below  had  no  Juris- 
diction to  make  the  order  striking  the  said 
bill  of  exceptions  from  the  files,  owing  to  the 
pendency  of  the  appeal. 

After  final  Judgment,  a  party  who  appeals 
may  employ  new  couns^  or  change  his  at- 
torney  without  notice.  Sections  8899  and 


4000,  Ber.  St.  do  not  apply  to  macix  caaa 
The  trial  court,  or  the  Judge  thereof,  may.  af- 
ter the  appeal  Is  perfected,  settle  a  UU  of 
exceptions;  and  this  court  held,  In  Griffith  v. 
Montandott,  38  Pac  704,  that  when  an  omia- 
Ooa  or  mistake  had  occurred  in  the  settlemoit 
of  a  bill  of  exceptions,  a  resettlemoit  thereof 
could  be  had  before  the  district  Judge  before 
the  filing  of  the  transcript  In  this  court  If 
the  mistake  consisted  In  settling  a  bill  of  ex- 
ceptions which  should  not  have  been  settled, 
for  the  reason  that  It  was  not  proposed  and 
served  within  the  time  allowed  by  law  or  the 
stipulation  of  the  parties,  we  see  no  reason 
why  It  should  not  be  strickoi  frcmi  the  flies 
of  the  action,  on  proper  application  made 
prior  to  filing  the  transcript  on  appeal  In  this 
court  Section  4430,  Rev.  St,  gives  any  party 
who  desires  to  have  exceptions  taken  at  a 
trial  settled  In  a  blU  of  exceptions  10  days 
or  such  farther  time  as  the  court  In  which 
the  action  Is  pending,  or  the  Judge  thereof, 
may  allow,  after  the  verdict  of  the  Jury,  on 
receiving  notice  of  the  entry  of  Judgmoit  If 
tried  without  a  Jury,  In  which  to  propose  and 
serve  upon  the  adverse  party  his  bill  of  ex- 
ceptlona.  It  Is  Tisual  and  proper  for  the  par^ 
ties,  when  starting  In  to  a  trial,  to  stipulate 
as  to  the  time  In  which  a  bill  of  excepticms 
may  be  proposed  and  served.  But  they  can- 
not dispense  with  the  necessity  of  Incorporat- 
ing the  exceptions  Into  a  bill  of  exceptionm. 
The  stipulation  entered  Into  by  the  parties 
below  obviated  the  necessity  of  giving  notice 
of  the  entry  of  the  Judgment,  and,  we  think, 
was  a  waiver  of  such  notice  by  both  parties. 
It  was  the  duty  of  the  defendant  to  propose 
and  serve  on  the  adverse  party  his  bill  of 
exc^tlMiB  within  60  days  from  the  time  of 
entry  of  the  Judgment  May  24,  1897,  which 
time  expired  Jnly  2S.  1897.  After  the  tJme 
had  expired,  and  without  opportunity  to  the 
plaintiffs  to  propose  amendments  to  the  bill 
of  exceptions,  <a  object  to  the  settlemmt 
thereof,  the  defendant  presented  his  bill  of 
exceptions  to  the  Judge,  who,  without  flxlng 
the  time  to  settle  same  and  causing  both  par^ 
ties  to  be  notified  thereof,  on  ex  parte  appli- 
cation, settled  the  same.  The  district  Judge, 
under  the  circamstances.  bad  no  Jurisdiction 
to  settle  the  bill  of  exceptions;  and  he  prt^er^ 
ly  made  the  order  striking  the  same  from  the 
files,  which  order  should  be  affirmed,  with 
costs  to  the  dtfendant,  and  Judgment  wlU  be 
entered  accordingly. 

SULLITAN,  a      and  HUSTON,  eoD- 

cur- 

(R  lOmbo,  320) 
VERMONT  LOAN  &  TRUST  (X).  T.  Ue- 

GREGOB  et  al. 
(Supreme  Court  of  Idaho.    May  18,  1807.) 

FoaaioN  OoBPORATioNs  —  NoTioa  OF  Afpbal  — 
SaaviCB— AKBNDBD  CoMpi^nrr— Joiir- 

DBR  OF   ClL'SBS  OF  AOTION. 

1.  When  a  foreign  corporation  has  no  resident 
attorn^  on  whtim  a  notice  of  appeal  may  be  serv* 
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cd,  anch  notice  niiij  be  served  on  the  resdent 
ageot  of  BDcfa  corporation  on  wbom  process  111117 
be  lesrally  aerved. 

2.  Where  complaint  la  amended  hj  asking  ref- 
omation  of  certificate  of  acknowledgment,  the 
■errice  of  the  amended  complaint  is  not  required 
to  be  made  on  defendants  who  are  in  default  for 
want  of  an  answer,  and  who  are  not  parties  to 

mortgage. 

3.  Section  4176,  Rev.  St..  providea  for  tiie  serr- 
fce  of  amended  complaint  on  all  "the  defendants 
affected  thereby,"  and  none  other. 

4.  A  CMnplaint  containing  ail  ntcossary  aver- 
meuts  for  foredosore  of  mortgage,  and  for  refor- 
mation of  certificate  of  acknowledgment  to  such 
mortnige  atates  but  one  cause  of  action. 

6.  On  this  a^fpeal  the  regularity  of  proceed- 
ings and  jurisdiction  of  court  below  must  be  pre- 
Bomed,  as  the  record  afflrmatiTeiy  Aows  uose 
facts. 

(Syllabus  I7  the  Conrt.) 

Appeal  from  district  court,  Latab  comity; 
W.  G.  Piper,  Judge. 

Action  hy  Om  Vermont  Loan  &  Trust  Com- 
pany against  Tbyrsa  G.  McGregor  and  otbers 
to  foreclose  a  mortgage,  In  wliicli  there  was 
a  denee  for  plamtlff,  a  sale  of  ttie  mortgaged 
premises,  and  a  ah^frs  deed  waa  executed 
to  the  purchaser.  From  a  judgment  granting 
the  purchaser  a  writ  of  assistance,  aeiendant 
McGregor  Aj^peals.  Affirmed. 

Geo.  W.  Goode,  for  appellant  H.  E.  Gal- 
lagher and  Fred  W.  Piper,  for  respondent. 

SUZXIVAN.  0.  J.  This  BUlt  was  twonght 
to  foreclose  a  mortgage  on  real  estate,  and 
prosecuted  to  judgment.  The  mortgaged 
premises  were  sold  under  a  decree  of  tore- 
closure,  and  bid  in  by  the  mortgagee.  After 
the  period  of  redemption  had  expired,  a 
sheriff's  deed  was  duly  executed,  and  there* 
after  [>08se6slDn  of  said  premises  was  de- 
manded, which  the  appellant,  Thyrza  O.  Mc- 
Gregor, refused  to  grant  Thereupon  the  re- 
spondent applied  for  a  writ  of  aasisLance, 
which  application  was  resisted  1^  the  appel- 
lant. After  a  hearing,  the  court  granted  the 
writ  This  appeal  is  from  that  order. 

The  respondent  moves  to  dismiss  the  appeal, 
and  specifies  several  grounds  therefor,  the 
first  three  ot  which  are  to  the  effect  tiiat  the 
notice  of  appeal  was  not  served  on  the  parties 
the  statute  requires  It  to  be  served  on.  The 
record  sh'ows  that  Messrs.  Forney,  Smith  &, 
More,  of  M(wcow,  Idaho,  were  the  resident 
attorneys  of  the  respondent  in  the  court  be- 
low, and  that,  when  the  notice  of  appeal  was 
atwut  to  be  served  on  them,  they  stated  that 
they  had  been  discharged,  and  were  no  long- 
er attorneys  in  the  case.  Thereupon  the  no- 
tice of  appeal  was  sent  by  mair  to  the  non- 
resident attorney  at  Spokane,  Wash.,  and 
personally  served  on  I.  0.  Hattabaugh.  the 
duly-appointed  resident  agent  of  the  plaln- 
titr  corporation,  on  whom  process  might  be 
l^^ally  served.  The  facts  warrant  as  In  hold- 
ing that  the  service  of  the  notice  of  appeal 
was  sufficient,  leaving  out  of  consideration 
the  fact  that  the  respondent  made  general 
appearance  in  this  court  by  submitting  his 
brief  on  the  merits  of  the  case. 


The  fourth  ground  urged  is  tlut  the  appeal 
was  not  taken  within  60  days  after  the  entry 
of  the  order  granting  the  writ  of  assistance. 
As  a  maUw  of  fact,  the  <a6er  appealed  from 
waa  entered  ot  filed  July  3.  1886.  and  the 
notice  of  appeal  served  on  August  27,  1896. 
In  the  notice  of  appeal  there  ivpoars  a  cleric- 
al error.  The  date  June  3d  appears  for  July 
3d.  But  this  mistake  did  not  mislead  the 
respondent,  and  is  therefore  immaterlaL  In 
this  case  there  was  hnt  one  order  granting  a 
writ  of  assistance,  and  that  was  filed  July 
8;  1886,  and  the  record  shows  that  that  Is  the 
order  appealed  from. 

The  fifth  and  sixth  grounds  for  dismissal 
hare  be^  examined,  and  we  find  no  merit  1b 
them.  The  motion  to  dismiss  must  be  denied, 
and  it  Is  so  ordered. 

The  motlfiiis  to  strike  the  hill  of  exceptions 
and  the  transcript  from  the  record  have  been 
carefully  examined.  The  question  of  the 
proper  sorvlce  ot  them  is  raised,  and  we  are 
disposed  to  h<AA  that  titie  motions  to  strike 
must  be  denied. 

The  answer  of  the  appellant  to  the  applica- 
tlon  for  the  writ  of  assistance  sets  forth  her 
objections  to  the  writ  being  granted.  She 
attacks  the  Judgment  and  decree  ot  foreclos> 
nre,  and  avers  the  same  to  be  void,  for  the 
reason  that  the  court  had  "no  Jurisdiction  to 
enter  the  same.*'  In  support  of  this  con- 
tention. It  Is  urged  that  an  amended  com- 
plaint was  filed  In  the  case,  and  that  the 
same  was  not  served  on  tiie  ai^llanfs  co- 
defendants;  that  said  amended  complaint 
was  an  amendment  to  the  original  complaint 
In  matters  of  substance,  and  added  an  entire- 
ly new  cause  of  action.  It  appears  from  the 
record  that  there  was  a  defect  In  the  certifi- 
cate of  acknowledgment  to  tne  mortgage,  and 
the  amendment  to  the  complaint  alleged  that 
fact,  and  asked  to  have  it  corrected  and  made 
to  conform  to  the  facta.  The  other  defend- 
anto  had  nfade  dtfault,  and,  as  the  amend- 
ment related  to  tiie  evldnice  by  which  the 
erocntion  of  the  mortgage  could  be  establish- 
ed, that  was  a  question  wholly  between  the 
appellant  and  respondent  The  other  defend- 
ants did  not  dispute  the  fact  of  the  proper 
execution  of  said  mortgage,  and  It  was  al< 
leged  that  It  was  duly  executed.  The  appel- 
lant, therefore.  Is  not  In  a  position  to  object 
for  her  co-defendants,  who  were  In  default 
for  want  of  an  answer.  Section  4170.  Rev. 
St.,  requires  a  copy  of  an  amended  complaint 
to  be  served  on  **the  defendants  affected 
thereby."  The  amendment  did  not  affect  any 
of  the  defendants  except  the  ai^llant,  and 
It  was  not  necessary  to  serve  It  on  them. 

The  foreclosure  of  a  mortgage  and  the  ref- 
ormation of  a  certificate  of  acknowledgment 
may  be  accomplished  in  the  same  suit  when 
the  complaint  contains  all  necessary  aver- 
ments. Such  foreclosure  and  reformation, 
upon  proper  allegations,  mny  be  demanded  In 
a  single  cause  of  action.  Hutchinson  v.  Alns- 
worth  (Cal.)  15  Pac.  82, 

The  record  as  presented  to  this  court  afr 
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flnnatlTely  shows  that  the  lower  court  had 
jnttedlctlon  to  enter  the  judgment  and  de- 
cree that  was  entered.  Therefore  the  regu- 
larity of  the  ivoceedlngs  and  Jnrlsdlctlon  of 
the  court  below  mnst  be  presumed  hy  this 
court  on  this  appeal.  We  find  no  error  In 
the  record,  and  the  order  appealed  from 
must  be  affirmed. 

HUSTON  and  QUARLES,  JJ.,  concur. 


VERMONT  LOAN  &  TRUST  CO.  t.  MC- 
GREGOR et  aL 

(Supreme  Court  of  Idaho.    Not.  16,  1897.) 

Bbrvino  Aubndbu  Flxadinos — Publication  or 

SUMMnxa—MOKTQAUE— JUDOMRXT— WUIT 
Of  AaaiBTANCK— WhBS  KBPUflBD. 

1.  When  the  plaintiff  files  an  amended  com- 
plaint, in  which  material  facts,  which  were  not 
alleged  in  the  orijriual  complaint,  are  alleged,  the 
amended  complaiut  must  be  served  upon  all  of 
the  defendants  against  whom  Jadgment  la  aooght 
npon  such  amended  complaint. 

2.  An  aflldavit  for  poblicatioo  of  Bummons 
which  describes,  as  the  basis  of  the  action,  a 
cause  of  action  different  from  the  one  alleged 
In  the  complaint,  cannot  be  made  the  basis  for 
an  order  of  publication;  and  an  order  for  publt* 
cation,  and  pnbUcatioo  of  summons  under  such 
order,  are  void,  and  do  not  give  an  absent  de- 
fendant constructive  notice  of  the  pendency  of 
the  action. 

3.  A  judgment  foreclosing  a  mortgage  which 
does  not  determine  with  certalntr  the  amount 
due  uDon  the  mortgage  debt  is  rold. 

4.  To  entitle  the  purchaser  under  a  Jadlcial 
Bale  to  a  writ  of  asaistance,  such  pnrchaser  must 
■how  a  valid  judgment. 

(Syllahus  bj  the  Court) 

Appeal  from  district  conrt,  Latah  county; 
W.  G.  riper,  Judge. 

Action  by  the  Vermont  Loon  &  Trust  Com- 
pany against  Thyna  C.  McGregor  and  others 
to  foreclose  a  mortKage,  In  which  there  was 
a  decree  In  favor  cHf  plaintiff  and  a  sale  of 
the  mortgaged  premises  to  jrfalntlff  thereun- 
der. After  the  time  to  redeem  had  expired, 
plaintiff  obtained  a  Bherlfl's  deed,  and  de- 
manded possemlon  of  the  defendant  feme  cov- 
ert, which  was  refused.  From  an  order 
granting  a  writ  of  assistance,  defendant 
Thyrza  C.  McGregor  appeals.  Reversed. 

The  plaintiff  sued  to  foreclose  a  mortgage 
executed  by  husband  and  wife,  and  made  four 
other  parties  defendants,  alleging  that  said 
four  parties  "each  has  or  claims  to  have  some 
Interest  In  or  lien  upon  said  mortgaged  prem- 
ises." Afterwards  the  plaintiff  filed  an 
amended  complaint,  In  which  nuterlal  facts 
iu>t  alleged  In  the  original  complaint,  and 
which  would  tend  to  some  extent  to  change 
the  Issues  of  the  action,  were  alleged,  which 
amended  complaint  the  plaintiff  served  upon 
the  defendant  Tbynsa  C.  McGregor,  but  failed 
to  serve  it  npou  eltber  of  the  other  defend- 
ants. Xoue  of  the  defendants  answered  the 
amended  complaint.  The  eom't  rendered  Judg- 
ment foreclosing  the  mortgage.  Order  of 
sale  was  aftei'wards  issued,  and  a  sale  of  the 
mortgaged  premises  had  thereunder,  and  said 


premises  were  purchased  by  the  plaintiff. 
The  time  given  to  redeem  expired,  and  the 
plaintiff  obtained  shwltTs  deed  to  the  pran- 
1888,  and  demanded  possession  ot  the  def«id- 
ant  feme  covert,  which  was  refused.  The 
plahitiff  then  applied  for  a  writ  of  assistance, 
which  was  opposed  by  the  defendant  feme 
covert,  but  the  trial  conrt  granted  the  writ 
of  asdl8tanc&  fYom  the  order  granting  the 
writ  of  assistance,  the  defendant  feme  covert 
appeals.  The  otbev  material  foots  appear  in 
the  opinion. 

George  W.  Goode.  for  appellant.  A.  B.  Gal- 
lagher and  Fred  W.  Flper,  for  respondent 

QUARU:S.  J.  (after  stating  the  facts).  The 
correctness  of  the  <»der  of  the  district  court 
in  granting  to  the  resptmdent  a  writ  of  as- 
dstanoe  depends  upcm  the  vaUdl^  of  the 
judgment  of  foreclosure  in  this  case.  The 
amendment  ot  the  complaint  was  eridenUy 
mode  for  the  purpose  of  alleging  the  exist- 
ence of  facts  which  were  not  aUcsed  In  the 
original  complaint,  and  whldi  conld  not^  un- 
der the  original  cnnplaint,  be  provoL  The 
amendment  was  me  at  substance,  and  It  was 
necessary  that  the  amended  complaint  should 
be  served  upon  each  of  the  defendants.  In 
Thompson  V.  Johnson.  60  Cal.  282,  the  court 
said:  "The  right  to  answer  an  amended 
pleading  Is  one  of  whldi  a  party  cannot  be 
deprived  even  after  entry  of  a  default  against 
him  on  the  original  pleading;  for,  when  a 
plaintiff  amends  in  matter  of  substance  he^ 
In  effect,  opens  the  default  on  the  original 
pl^dlng.  and  must  serve  his  amended  plead- 
ing upon  all  parties,  Including  the  defaulting 
defendant"  In  the  case  of  Barber  r.  Bris- 
coe (Mont.)  19  Pac.  S89,  the  court  uses  this 
forcible  language:  "An  amendment  to  a  com- 
plaint settli.  forth  any  allegation  of  a  mate- 
rial fact,  proof  of  which  Is  necessary  to  ena- 
ble the  plaintiff  to  recover.  Is  an  amoidmmt 
of  substance.  It  Is  making  a  good  lawsuit 
out  of  nothing,  and  Is  tantamount  to  the 
commencemoit  of  a  new  action."  In  Rail- 
road Co.  V.  Van  Riper,  ID  Kaa  317.  the  court 
said:  "Every  person  should  have  an  opportu- 
nity of  litigating  the  exact  matter  or  claim 
upon  whldi  the  Judgment  affecting  his  rights 
is  finally  rendered.  But  if  one  party  may, 
in  the  absence  of  and  without  notice  to  the 
other  party,  amend  his  pleadings  In  a  mate- 
rial resi>ect,  and  take  Judgment  thereoUt  then 
he  may  set  up  a  new  claim  in  his  pleadings, 
and  obtain  Judgment  therecm,  without  the 
other  party  ever  having  any  opportunity  to 
dispute  or  litigate  such  claim.  This  would 
certainly  not  be  the  way  that  Justice  should 
be  administered,  and  It  Is  not  the  way  tjiat 
Justice  Is  usually  administered." 

Other  defects  fatal  to  the  Judgmrait  of  fore- 
closure in  this  case  appear  in  the  record.  The 
defendant  Henry  McGregor  was  not  actually 
served  with  summons  In  Uie  action,  and  did 
not  appear  In  the  action.  The  plaintiff  filed 
an  aflldavit  for  publication  of  summons  tit  the 
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following  words:  "labam  N.  Smith,  belog 
first  duly  Bworn, .  deposes  and  says  that  he  is 
one  of  the  attorneys  for  the  corporation  plain- 
tiff In  the  abore-eutltled  action,  and  that  the 
complaint  In  said  action  was  duly  filed  on  the 
2t>th  day  of  March,  1894;  that  the  said  com- 
plaint was  duly  yerlded;  that  the  same  was 
filed  with  the  clerk  of  the  above-entitled  court, 
and  sum  mo  lis  issued  thei-eupon;  that  the  said 
actton  Is  brought  to  foreclose  a  certain  mort- 
gage of  date  14th  of  May,  1890.  due  May  1, 
1895,  for  the  sum  of  $2,500,  with  Interest 
thereon  at  the  rate  of  10  per  cent,  per  annum 
from  date  to  maturity,  together  with  $100  as 
attorney's  fees,  and  the  cause  of  action  Is  ful- 
ly set  forth  In  the  plaintiff's  verified  com- 
plaint filed  herein;  that  defendant  lost  re- 
sided at  Moscow,  Latah  county,  Idaho,  but 
that  be  has  now  d^arted  from  said  state  of 
Idaho,  and  cannot,  after  due  and  diligent 
search,  be  found  therein;  that  affiant  has 
made  diligent  in<)ulry  of  John  Moore,  J.  B. 
West,  Messrs.  Ooode  &  Bumham,  who  have 
been  acting  as  counsel  for  Thyrza  G.  McGreg- 
or, and  who  would  be  likely  to  know  where 
said  defendant  is,  wife  of  the  said  Henry  Mc- 
Gregor, and  J.  L.  Naylor,  ^erlCC  of  the  county 
of  Latah,  state  of  Idaho,  who  reside  at  Mos- 
cow, Latah  county,  Idaho,  and  they  all  with 
one  accord  informed  affiant  that  the  said 
Hairy  McGregor  is  not  within  the  state  of 
Uabo;  and  that  affiant  was  Informed  by  said 
persons  hereinbefore  named  that  the  said 
Henry  McGregor  Is  now  in  the  state  of  New 
Xmk.  and  city  <tf  New  York,  the  exact  place 
and  address  *3t  said  Henry  McGregor  being 
unknown  to  them;  that  the  sommons  was 
duly  issued  oat  of  the  above^titled  court, 
and  placed  in  the  hands  of  the  sheriff  of  the 
county  of  latab,  state  of  Idahc^  with  instruc- 
tloDs  to  personally  serve  the  same  upon  said 
dtfendant;  that,  after  diligent  search  and  in- 
quiry, the  said  sheriff  has  made  return  there- 
on that  he  cannot  find  the  said  defendant 
Henry  McGregor  within  the  county  of  Latah, 
afMCsald,  where  this  action  Is  commenced 
and  Is  now  pending;  and  that  he  is  Informed 
and  believes  HaX  the  said  Henry  McGregor 
ia  without  the  county  of  I^atah  and  state  of 
Idabo,  at  the  dty  of  New  York,  state  of  Mew 
Yoi^  aforesaid.  Wherefore  this  affiant  said 
that  personal  service  of  said  summons  cannot 
be  had  on  said  defendant  Iltenry  McGregor, 
and  prays  for  an  order  that  service  may  be 
bad  on  said  defendant  Henry  McGregor,  by 
publication  thereof.  Isham  N.  Smith,"— duly 
verlfled,  and  filed  AprU  2,  1894.  Upon  this 
affidavit  an  order  for  publication  of  summons 
against  said  defendant  Henry  McGregor  was 
made  by  the  district  Judge. 

Hie  affidavit  for  publication  described  the 
action  as  being  "brought  to  foreclose  a  cer- 
tain mortgage  of  date  of  14th  of  May,  ISOO, 
due  May  1, 1885,  for  the  sum  of  $2,500,  with 
Interest  thereon  at  the  rate  ten  per  cent, 
per  annum  from  date  to  maturity";  while  it 
appears  from  the  record  la  this  case  that 
tliia  action  was  commenced  to  foredoso  a 


mortgage  given  to  secure  one  principal  note 
dated  May  14, 1890,  given  by  the  defendants 
Henry  McGregor  and  his  wife,  Thryza  O. 
McGregor,  for  $2,500,  due  May  1,  1895,  with 
Interest  on  the  same  at  the  rate  of  7  per 
cent,  per  annum,  payable  semiannually,  ac- 
cording to  the  terms  and  conditions  of  ten 
certain  interest-bearing  coupon  notes,  "which 
are  described  and  alleged  to  be"  in  favor  of 
plaintiff.  The  cause  of  action  described  In 
the  complaint  which  we  find  In  this  record  Is 
not  the  one  mentioned  In  the  affidavit  for 
publication,  nor  the  one  described  In  the 
amended  complaint  Possibly  there  were 
two  or  more  suits  pending  betwew  the  same 
parties,  and  the  affidavits  In  some  unac- 
countable manner  became  mixed;  but,  be 
that  as  it  may,  we  must  decide  this  case 
upon  the  record  as  presented,  and  not  upon 
conjecture.  Owing  to  the  variance  between 
the  allegations  In  the  complaint  and  tbe 
statements  In  the  affidavit  for  puUIcatton  of 
summons,  the  publication  of  summons 
against  the  defendant  Henry  McGregor  was 
void,  and  did  not  give  him  constructive  no- 
tice of  the  pendency  of  the  action. 

The  order  for  publication  of  summons  was 
made  April  2,  IStH.  Tbe  Judgment  was  en- 
tered on  the  29th  day  of  April,  1803;  yet  no 
proof  of  publication  of  the  summons  against 
the  defendant  Henry  McGregor  appears  to 
have  been  made  until  May  14,  1886,  one  day 
after  the  hearing  of  the  plaintiff's  motion  for 
a  writ  of  assistance  in  this  case,  and  the 
same  day  that  the  order  granting  the  writ  of 
assistance  appealed  from  was  made.  The 
lower  court  had  no  Jurisdiction,  under  the 
circumstances,  to  render  Judgment  of  fore- 
closure. In  a  similar  case  (Relnhart  v.  Lugo, 
86  Gal.  395,  24  Fac.  1089)  the  court  said: 
"The  default  and  Judgment  were  void,  not 
because  there  was  no  service,  but  because 
there  was,  at  the  time  of  entering  the  same, 
no  proof  of  service."  Under  the  provisions 
of  section  4456,  Rev.  St.,  In  cases  when  the 
complaint  Is  not  answered  by  any  defend- 
ant, the  "summons,  with  the  affidavit  of 
proof  of  service,"  Is  a  part  of  tbe  Judgment 
roll.  The  practice  of  rendering  Judgment 
against  a  defendant  who  has  not  appeared  In 
the  action,  where  there  Is  no  proof  of  serv- 
ice npon  him,  is  a  dangerous  one,  and  would 
lead  to  serious  consequences,  and  cannot  be 
tolerated.    Black.  Judgm.  {  232. 

The  summons  in  this  case  describes  the 
cause  of  action  In  the  following  words:  "The 
said  action  is  brought  to  obtain  a  decree  of 
this  court  for  the  foreclosure  of  a  certain 
mortgage  described  In  said  complaint,  and 
executed  by  the  said  Henry  McGregor  and 
Thyrza  C.  McGregor,  on  tbe  14th  day  of  May, 
A.  D.  1890,  to  secure  tbe  payment  of  a  cer- 
tain principal  promissory  note  for  $2,500. 
dated  May  14. 1890,  executed  by  the  defend- 
ants Henry  McGregor  and  Thyrza  O.  Mc- 
Gregor, and  payable  to  the  order  of  the 
plaintiff;  also,  to  secure  ten  certain  coupon 
notes  attached  to  tbe  said  principal  note, 
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folly  described  In  the  complaint  In  thla  ac- 
tion; that  the  premises  conTeyed  bj  the  said 
mortgage  may  be  sold,  and  the  proceeds  ai>- 
plled  to  the  payment  of  said  principal  sum 
of  92,600,  together  with  the  Intweet  found 
to  be  dne  thereon;  also  $87^  due  on  the 
Interest  coupon  note  No.  T,  with  the  lntere«t 
found  to  be  due  th««on;  also  $134.36,  taxes 
paid  by  this  plaintiff  on  the  premises  sought 
to  be  foreclosed;  and  $100,  as  attorney  fees, 
and  the  costs  and  disbursements  of  this  ac- 
tion." In  the  findings  of  fact,  the  court 
found  "that  there  Is  now  due,  owing,  and 
payable  to  plaintiff  from  said  defendants 
Henry  McGregor  and  Tbyrza  0.  McOregor, 
his  wife,  on  account  of  said  mortgage  In- 
debtedness, the  sum  of  $3,358.07,  which  said 
sum  la  made  up  as  follows: 

Interest 

on  Same. 

PriDdpal  note  $2,500  00    $  381  25 

ConpoD  note  No.  6   87  60         23  83 

Coupon  DOte  No.  7   87  SO         13  37 

Atty's  fees   100  00 

Taxes  '92,  paid  by  plaintiff  St!  10  23  2i 
Taxes  for  1893   48  25  7  83 

Total   $2,909  $5    $  449  52 

$3^59  07 

Costs  as  per  blU  $    39  15. 

This  flndiag  Is  astounding,  when  we  con- 
sider that  it  is  impliedly  stated  In  the  orig- 
inal complaint  that  the  first  six  of  the  cou- 
pon Interest  notes  had  been  paid,  and  ex- 
pressly alleged  In  the  amended  complaint 
that  the  first  six  had  been  paid.  In  the  de- 
cree no  sum  certain  is  adjudged  to  be  due 
and  unpaid  on  the  mortgage  debt,  nor  Is  any 
sum  whatever  therein  adjudged  to  be  due  to 
the  plaintiff,  or  mentioned  at  all,  the  only 
mention  of  any  indefinite  sum  being  In  the 
direction  to  the  sheriff  in  the  decree  in  the 
following  words:  "That  all  and  singular  the 
mortgaged  premlaes  mentioned  and  subscrib- 
ed in  said  complaint,  and  hereinafter  de- 
scril>ed,  or  so  much  thereof  as  may  be  suffl- 
dent  to  satisfy  the  amount  due  to  plaintiff 
for  principal.  Interest,  charges,  taxes,  costa, 
disbursements,  commissions  on  sale,  and  at- 
tom^'s  fees,  and  which  may  be  sold  sepa- 
rately without  material  injury  to  the  parties 
interested  therein,  be  sold  at  public  auction 
by  the  sheriff  of  the  county  of  Latah,  state 
of  Idaho,  In  the  manner  prescribed  by  law, 
and  according  to  the  course  and  practice  of 
this  court;  and  that  the  said  sheriff,  after 
the  time  allowed  for  redemption  from  such 
sale  has  expired,  execute  a  deed  to  the  pur- 
chaser or  purchasers  of  the  said  mortgaged 
premises  on  the  sale  thereof,  and  the  said 
sheriff,  out  of  the  proceeds  of  said  sale,  re- 
tain his  fees,  disbursements,  and  commis- 
sion on  said  sale,  and  pay  to  the  plaintiff  or 
Its  attorneys,  out  of  said  proceeds,  the 
amount  found  to  be  due  from  defendants  to 
the  plaintiff,  together  with  Interest  thereon 
from  the  date  thereof  at  the  rate  of  ten  per 
cent  pw  annnm,  all  In  lawful  money  of  the 
United  States  of  America,  or  ao  much  there- 


of as  the  proceeds  of  said  sale  will  pay  of 
the  same."  The  order  of  sale  issued  and  di- 
rected to  the  sheriff  followed  the  Judgm^t, 
and  mentioned  no  sum  doe  the  plaintiff,  and 
did  not  direct  what  sum  was  to  be  made  by 
the  sheriff  out  of  sale  of  the  mortgages 
premisea.  There  seems  to  hare  been  an  In- 
dorsement on  the  back  of  the  order  of  sale, 
evidently  obtained  from  the  findings  of  fact, 
showing  the  amounts  claimed  dne  to  plain- 
tiff It  la  essential  to  the  validity  of  a  de- 
cree foreclosing  a  mortgage  that  it  ascertain 
the  amount  due  to  the  plaintiff,  and  to  be 
realized  from  a  sale  of  the  mortgaged  prem- 
ises. The  decree  must  be  so  specific  that 
the  clerk  can  issue  an  order  of  sale  thereon 
without  reference  to  other  entries  or  papers. 
See  Black,  Judgm.  K  48, 118.  The  summons 
was  insufficient  See  Schnttler  t.  Kins 
(Mont)  80  Pae.  25. 

There  was  only  one  of  the  defendants  who 
appeared  after  the  complaint  was  amended 
as  above  stated,  to  wit,  Tbyrsa  C.  McGr^r, 
wife  of  the  defendant  Henry  McGregor.  The 
pleadings  show  that  the  notes  and  mort' 
gage  were  executed  by  both  husband  and 
wife,  but  it  nowhere  appears  In  the  Record 
whether  the  mortgaged  prenUses  were  the 
separate  property  of  either  husband  or  wife, 
or  their  community  property.  Under  these 
circumstances,  the  presumption  is  that  the 
mortgaged  premises  were  community  pn^ 
erty.  But  whether  the  property  was  the 
s^arate  property  of  the  husband,  or  the 
separate  proper^  of  the  wife,  or  the  com- 
munity property  of  both,  under  the  provi- 
sions of  section  4003  the  husband  was  a  nec- 
essary party  although  the  mortgaged  prop- 
erty Is  the  separate  property  of  the  wife, 
unless  they  are  living  separate  and  apart 
by  reason  of  the  desertion  of  the  husband,  or 
by  agreement  In  writing  entered  into  lie- 
tween  them,  neither  of  which  conditions  Is 
shown  to  exist  But  owing  to  the  preaump- 
tlon  that  tbe  mortgaged  pramlses  were  com- 
munity property,  the  control  of  same  la  In 
the  husband,  and  he  Is  a  necessary  party. 
The  husband  being  a  necessary  party,  and 
the  Judgment  being  void  as  to  him,  for  the 
reasons  berelntiefore  given,  it  was  also  void 
aa  against  his  wife.  To  entitle  the  plain- 
tiff to  the  writ  of  assistence  demanded,  the 
plaintiff  should  show  a  valid  Judgment  Tbe 
flndtogs  should  be  supported  by  the  plead- 
ings, and  the  Judgment  must  be  supported  by 
the  pleadings  and  the  findings,  and  the 
Judgment  must  support  the  order  of  sale  and 
proceedings  thereunder.  In  this  case  the 
findings  are  not  supported  by  the  pleadings, 
and  there  is  no  Judgment  of  foreclosure  upon 
which  an  order  of  sale  could  issue.  The  or- 
der of  sale  and  proceedings  thereunder  were 
therefore  void,  and  the  writ  of  assistance 
complained  of  was  erroneously  granted. 

The  court  In  rendering  the  first  opinion  in 
this  case  (61  'Bac  102),  CMiflned  Itself  to  the 
Issues  made  by  the  briefs  of  the  respective 
partieib   The  tnrlef  of  appeniUit  did  not  refer 
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to  the  allefmtloiiB  In  the  ameoded  complaint, 
which  are  different  trom  those  In  the  orig- 
inal aa  to  the  debt  aued  on;  It  did  not  refer 
to  the  fact  that  the  affldaTit  for  pabUcatlons 
of  snmmona  stated  a  canse  of  action  differ^ 
ent  from  the  one  stated  In  the  original  and 
In  the  amended  complaints;  nor  did  It  refw 
to  the  fact  that  the  Judgment  absolutely  fail- 
ed to  ascertain  and  determine  the  amount 
due  on  the  mortgage  debt  luTolved  In  this 
action.  In  passing  on  this  cose  In  the  first 
instance,  we  examined  only  those  parts  of 
the  transcript  necessary  to  a  determination 
of  the  errorasslgned  the  appellant's  brief. 
WbKn  the  petition  for  rehearing  was  present- 
ed, we  examined  the  entire  transcript,  and 
fbond  that  It  showed  that  the  Judgment  upon 
which  the  Judicial  sale  in  question  was  based 
was  void.  The  prindpai  questions  upon 
which  this  deolslon  is  based  were  not  raised 
hy  appellant's  brief,  nor  by  the  petition  for 
rehearing.  The  proceedings  In  this  cose, 
ttom  the  commencement  of  the  action  to  the 
granting  of  the  writ  of  assistance,  could  well 
be  characterised  as  a  comedy  of  errors.  The 
order  appealed  from  Is  reversed,  with  costs 
to^^Uant. 

8DLIJVAN,  a  J.,  and  HUSTON,  J„  eoneur. 


•  Idaho.  487) 

THIESSBN  T.  BIOG3  et  sL 
(Sapreme  Court  of  Idaho.   Nov.  11,  1887.) 
Costs— Rstaxattoh—Appbal—Biu.  or 

EXCBPnOK»~TlU.IIS0KIPT. 

1.  A  motioB  to  rctax  costs,  whldi  Is  nuop- 
ported  by  erldence,  should  be  denied  as  to  all 
iteou  of  a  cost  bill  that  do  not  appear,  from  the 
cost  bill  itself,  to  be  illegal. 

2.  On  an  appeal  from  an  order  made  after  Jndg- 
ment  on  a  contested  motion  no  bill  o(  Mceptions 
k  required. 

8.  Appellant,  althongh  Bacceasful  on  appeal,  to 
recover  all  the  cost  of  procoring  and  printing 
ttanscript  on  appeal  must  comply  with  tbe  rulea 
at  this  court  In  regard  to  and  printing 

the  transcript. 

(Syllabus  by  the  Oourt) 

Appeal  from  district  oour^  Na  Peroe  conn- 
tr;  W.  G.  Piper,  Judge; 

Aetkm  Iv  J.  D.  C  Tbtesaen  acalnat  Cllf- 
feed  Biggs  ft  Co.  Appeal  defendants  from 
an  order  of  the  court  retaxlng  costs  after 
JodgmenL  Berersed. 

James  W.  Held,  tor  appellants.  Bugene 
O'Ntill,  iot  respondent 

QUARL.EJS,  J.  This  Is  an  appeal  from  an 
order,  made  after  Judgment,  on  contested 
motions,  to  retax  costs.  This  cause  was 
heretofore  brought  to  this  court  on  appeal, 
and  this  court  dismissed  the  former  appeal 
with  the  suggestion  that  the  district  court 
inoceed  to  try  the  Issues  made  by  the  plead- 
tngs,  and  directed  that  the  costs  should  abide 
the  general  result.  See  46  Fac  829.  The 
cause  was  thereafter  tried  to  a  Jury  on  the 
8tb  day  of  April,  1897,  and  a  verdict  was 
fNulered  for  the  d^endants  for  the  sum  at 


$50,  and  Judgment  ther^  altered.  Hie  de- 
fendants filed  their  memorandum  of  costs 
and  dlsborsemcDts,  amounting  to  $156.60, 
on  April  fl;  1897,  and  plalntlfl  filed  a  m«n- 
orandnm  of  costs  and  disbursements, 
amounting  to  ^10.25.  AprU  9, 1897.  On  the 
ISth  day  of  AprU.  1887,  the  plaintiff  filed  a 
notice  of  motion  to  strike  out  defendants' 
mttnorandum  of  costs  and  disbursements, 
and  to  retax  the  costs;  and  on  same  day  the 
defendants  filed  notice  of  motion  to  strike 
out  tbe  plaintiff's  cost  bill  on  the  ground  that 
plaintiff  was  not  entitled  to  costs.  Both 
motions  were  heard  together,  and  argued 
by  the  counsel  for  the  respective  parties  on 
May  17,  1897,  and  dedslon  rendered  on  the 
2lBt  day  of  May,  1897;  the  district  judge 
striking  out  a  portion  of  the  costs  of  plain- 
tiff, and  fixing  his  costs  at  $80.30,  and  strik- 
ing out  a  part  of  defendantt'  costs,  fixing  de- 
fendants' coats  at  $84.75. 

We  find  in  the  record  what  purports  to  be 
a  bill  of  exceptions,  which  sets  totth  the 
cost  bills  filed  by  both  parties,  the  motions 
to  strike  out  cost  Mils  made  each  party, 
and  the  order  made  by  tbe  dtstrlet  Judge 
retaxlng  tbe  coats,  and  which  was  settled  on 
the  27th  day  of  June,  1897.  The  plaintiff 
moved  to  strike  out  of  tbe  transcript  this  so- 
called  *'blll  oi  exceptions,"  for  the  reason 
tbat  a  draft  of  same,  as  pressed  by  the  de- 
fendants, was  not  served  upon  the  plaintiff, 
and  in  support  of  this  motion  flies  numeroos 
and  volnnilnoas  affidavits.  If  a  bill  of  excep* 
tlons  was  necessaiy,  we  would  be  compelled 
to  sustain  the  motion  for  want  of  service  of 
tbe  propMjged  bin  of  exceptions.  But,  under 
the  provisions  of  section  Rev.  SL,  a  bill 
of  exceptions  on  this  appeal  Is  not  Decessaiy. 
We  treat  that  part  of  the  transcript  called 
"blU  of  exceptions"  as  material,  for  the  rea- 
son that  It  Identifies  the  papers  embraced 
In  It 

Respondent  also  contends  that  the  pleadings 
and  other  files  of  tbe  action  should  not  have 
been  Introduced  Into  the  transcript  on  this 
appeal,  and  especially  the  original  complaint, 
which  was  superseded  by  an  amended  com- 
plaint We  think  the  position  of  the  respond- 
ent Is  correct  as  to  the  original  complaint, 
but  not  as  to  the  other  pleadings  and  files. 
In  the  notice  of  the  plaintiff  (respondent 
here)  we  find  this  language:  "On  the  argu- 
ment of  said  motion  there  will  be  used  the 
records  and  flies  and  the  supreme  court  docu- 
ment and  papets  in  said  cause."  The  motions 
were  made  on  the  records  and  flies,  and  on 
this  basis  were  argued  by  the  respective 
counsel.  This  court,  In  reviewing  the  action 
of  the  district  Judge,  should  have  tbe  same 
record  before  it  The  motion  of  defendants  to 
strike  from  the  files  the  cost  bill  filed  by  the 
plaintiff  should  have  been  sustained.  This 
court  held,  when  this  case  was  first  before 
it,  that  the  costs  should  follow  the  final  re- 
sult See  llileesen  v.  Rlggs,  46  Pac.  829. 
The  final  result  was  a  Judgment  hi  favor  of 
the  defendants.  The  plahitlff,  falling  to  re< 
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coyer  ttsythlng,  Bhoold  not  bar*  been  allowed 
any  costs  against  the  dsfudsnts.  We  are  at 
a  loss  to  know  upon  what  theonr  tbo  honor- 
able district  jadse  disallowed  any  of  the 
Items  in  the  coat  bill  of  the  defendants. 
There  was  no  affidavit  or  evidence  oontrorert- 
Ins  the  BffldaTtt  TerlOrbg  the  defmdants* 
coat  UU.  None  oC  the  Items  on  the  face  of 
the  cost  bill  ^K>ear  to  be  UlegaL  This  belnc 
true,  the  affldaTlt  Teritjrlnf  the  defendants' 
cost  bUl,  in  the  absence  of  erldenoe  ctmtio- 
Tortlns  it,  was  snffldoit  to  support  the  cost 
bill,  and  the  motion  to  re  tax  should  hSTO 
been  denied.  See  Qilfflth  t.  Hontandon  <Idai- 
bo)  85  Pac  701. 

The  transcript  on  this  ^peal  i>  not  made 
oat  and  inlnted  in  the  manmr  reqtdred  hf 
the  rules  of  this  court  The  title  of  the 
cause  Is  set  forth  eleren  times  hi  the  tran- 
script when  it  should  have  appeared  only 
once.  We  know  of  no  bettw  way  to  enforce 
the  rules  relating  to  transcripts  than  to  re- 
quire the  appellant  althoui^  anccesstnl,  to 
pay  the  costs  of  obtaining  and  prlnttog  the 
transcript;  or  such  part  thereof  as  would  be 
equitable,  when  be  disob^  the  niles,  and  Inr 
sorts  matters  in  the  transcript  which  should 
not  be  there.  Tb9  order  iq^iealed  from  Is 
reversed,  and  the  cause  remanded,  with  in- 
■tmctions  to  the  district  court,  or  the  judge 
thereof;  to  disaltow  the  entire  cost  Ull  of 
the  plaintiff,  and  to  allow  the  cost  bill  of  the 
defendants,  and  eTeiy  Item  thereof,  In  fnlL 
Costs  of  this  appeal,  except  one-half  of  the 
cost  of  procuring  and  printing  transcript,  are 
awarded  to  aniellants. 

SULLIVAN,  a  J.,  and  HUSTON,  concur. 


(-  Idaho,  ttS) 

HALLETT  t.  LARCOBL 

(Supreme  Court  of  Idaho.    Nov.  12,  1897.) 

PLBADIira — AUBNDMBNTO — BUBaTITCTIO!T   Or  NlW 

PLAiKTirF— Naw  Causk  op  Acnoif. 

1.  Under  the  pFOTistons  of  section  4229,  Rer. 
St.,  It  la  error  to  permit  a  new  plaintiff  and  new 
cause  of  action  to  be  substituted  under  tlie  guise 
of  an  amendment  to  the  origisoi  complaint. 

2.  A  new  plaintiff  cannot  he  substituted  in 
place  of  tlie  plaintiff  who  brio^  the  action,  where 
the  party  aougbt  to  be  substituted  was  the  real 
part7  in  interest  at  the  commencement  of  the  ac- 
tion. 

(Syllabus  hj  the  Court) 

Appeal  from  district  court,  Nes  Perce  coun- 
ty; W.  G.  Piper,  Judge. 

Action  by  M.  B.  Ballett  against  R.  B.  I^r- 
com  to  recover  money  advanced  for  defend- 
ant From  a  Judgment  for  plainttfC,  defend- 
ant appeals.  Kerersed. 

J.  W.  Sold  and  Davis,  Gantoiblen  &  yea<- 
rie^  for  apptiUant  Burieigb  A  Oreen,  fbr  re- 
spondent 

SULLIVAN,  a  J.  This  action  was  orig- 
inally brought  by  Fred  N.  HaUett,  as  plain- 
tiff, against  tlie  defendant,  B.  E.  Larcom,  for 
the  recovery  of  Ki90.4S,  money  alleged  to 


have  been  advanced  for  the  defendant  at  his 
■pedal  Instance  and  request,  while  said  Bat 
lett  was  acting  as  the  agent  for  the  defend- 
ant in  leasing  and  taking  care  of  cntaln  lands 

bdongii^  to  defendant  situated  Id  Nes  P&- 
cea  county,  and  collecting  rent  therefbr.  The 
defendant  answered,  denying  all  of  the  alle- 
gations of  said  oom^ainL  Thereafter  aald 
Hallett,  by  motion,  asked  the  court  to  be  per- 
mitted to  file  an  amended  eomidahit,  where* 
by  M.  B.  Hallett  should  be  made  plahitlff  In 
said  action,  which  motion  was  granted  by  the 
court  regardlesa  of  dafendanfa  objection 
tbereto.  Tlianafter  defendant  answered,  de- 
nying all  of  the  allegations  at  the  amended 
complaint  The  cause  was  tried  by  the  court 
with  a  Jury,  and  verdict  and  Judgment  were 
in  tarm  of  tlw  ^aintlff  tm  the  fun  amount 
claimed.  A  motion  for  a  new  trial  was  made 
by  anidlant,  and  denied  the  court  TUm 
appeal  is  from  the  Judgment  and  from  the  <n- 
der  denying  the  motion  for  a  new  trlaL 

For^-uiree  alleged  anon  are  assigned. 
But,  in  our  view  of  the  case,  it  is  only  neae^ 
sary  to  dispose  of  the  first  whidi  is,  the  court 
erred  In  allowing  Fred  N.  Hallett  to  file  an 
amended  complaint  whereby  M.  B.  Hallett 
was  made  plaintiff  in  bis  stead.  No  showing 
was  made  for  the  substitution  of  M.  B.  Hal- 
lett as  plaintiff  In  place  of  Fred  N.  Hallett 
It  was  not  rtiown  that  she  (M.  B.  ^llett)  bad 
succeeded  to  the  claim  at  Fred  N.  Hallett  as 
set  forth  in  the  original  complaint  as  a  cause 
of  action.  The  "amended  complaint,"  >o  call- 
ed, showB  that  ahe  did  not  and  had  not  suc- 
ceeded to  said  dalm  or  cause  of  action.  In 
the  original  complaint  verified  said  EVed 
N.  Hallett  he  alleges,  inter  alia,  that  be  was 
the  agent  of  defendant  for  loulng  certain 
land  and  collecting  rent  thvefor;  that  he 
had  paid  out  as  suA  agent  at  the  instance 
and  request  of  defendant  the  sum  of  11,080.- 
22,  no  part  at  which  had  been  repaid  except 
the  sum  of  9480.S0,  leaving  a  balance  due  of 
9580.42.  In  the  so-called  "amended  com- 
plaint" which  waa  filed  on  motion  of  said 
HaUett  it  is  alleged  that  H.  B.  Hallett  was 
the  duly-appointed  agent  of  defendant  for  the 
purpose  of  learing  said  land  and  collecting  the 
rent,  and  that  by  reason  of  such  agency  she 
advanced  to  the  defendant  at  bis  special  in- 
stance and  request  the  sum  at  $1,065.22,  and 
no  part  ta  which  bad  been  r^ld  eze^t  the 
sum  of  $480.80,  leaving  ft  balance  due  of 
$574.42.  It  will  be  observed  from  the  fore- 
going that  the  orfglnsl  complaint  waa  ftw 
money  advanced  by  Fred  N.  Hallett  as  agent 
of  defendant  while  the  amended  complaint 
was  for  mon^  advanced  by  M.  B.  Hallett  as 
agent  of  defmdant  Fred  N.  Hallett  al- 
leged in  the  original  complaint  that  he  had 
advanced  91,080.22,  while  M.  B.  HaUett  al- 
leged in  the  amended  complaint  that  She  bad 
advanced  $1,005.22  to  defendant  at  hia  bt- 
stance  and  request  It  will  also  be  observ- 
ed that  H.  B.  HaUett  was  snbstltnted  as  the 
sole  plaintiff,  not  to  prosecute  the  same  cause 
of  action  stated  In  the  original  complaint^  on 
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the  groand  that  she  had  micceeded  to  1^  trat 
waa  permitted  to  prosecoto  anothCT  and  HSb- 
dnct  cause  <a  action  In  her  own  right  U 
anch  amendments  as  the  one  nnder  conslderm- 
Uon  were  allowed,  It  would  permit  a  snbstltnt- 
ed  plaintiff  to  prosecnte  a  new  nilt,  for  an- 
otIi«'  and  distinct  cause  of  action,  hj  merely 
filing  a  new  complaint  (not  an  amended  one) 
stating  another  and  distinct  cause  of  action. 
Amendments  shoidd  be  verr  Uberally  allowed, 
under  tba  provisions  of  section  4aS»,  Ber.  St, 
but  It  was  not  Intended  that  sneh  an  amend- 
ment and  snbsHtotlon  as  that  In  the  case  at 
bar  shonld  be  allowed.  Dubbers  r.  Qo^z,  51 
CU.  158. 

It  may  be  urged  that  Oe  cTMenee  Shows 
that  the  same  canae  of  action  la  atated  In  both' 
complaints,  and  for  that  reaara  no  new  cause 
of  action  was  stated.  For  the  purpose  of 
disposing  <tf  this  alleged  error,  we  are  not 
antborlxed  to  go  Into  the  evldenee  taken  on 
the  trial  of  the  cas&  And,  If  we  were  per- 
mitted to  do  so,  the  erldcnce  shows  lhat  the 
mbatltnted  pUUntffl  was  the  real  and  only 
plalntlfl  In  Interest  at  the  cornmeneonent  of 
the  nilt  Under  the  reej  Uberal  prorMnia 
of  our  statute  a  court  Should  not  permit  a 
poBon  to  be  substltnftd  as  plalntUT  In  ttie 
idace  of  the  plaintiff  who  brou^t  the  suit, 
when  the  person  substltntea  waa  the  real  and 
only  party  In  Interest  at  the  oommemcement 
of  the  actlfm.  Dubbers  t.  Gonz,  SI  GaL  1S8. 

In  the  pr^xatlon  at  the  tnuiscrlpt  the  ap- 
pelant has  Ignored  the  ptorlslons  of  paragraph 
8^  rule  2T,  of  this  coort  The  title  of  the  court 
and  cause  in  ^  court  below  Is  Inserted  ta 
many  places,  and  other  matters  are  Inserted, 
coBtnuy  to  the  provlslonB  of  said  paragraph. 
And  as  stated  In  Ihleasen  t.  Biggs  (decided  at 
thh  term)  61  Fae.  107:  *^e  know  of  no  bet- 
ter way  of  enforcing  the  role  relating  to 
transcripts  than  to  require  the  appellant  Al- 
though snecessfttl,  to  pay  the  costs  of  obtain- 
ing and  printing  the  transcript  or  such  part 
thereof  aa  would  be  equitable,  when  be  dis- 
obeys the  rules,  and  Inserts  matter  In  the 
transcript  which  dunfld  not  be  thae."  Ihe 
coDcluslDn  is  that  tte  judgment  of  tb»  court 
below  must  be  reversed,  and  the  cause  re- 
manded, with  Instroctlons  to  the  lower  court 
to  set  aside  said  Judgment  and  the  wder  per^ 
mitting  the  amended  complaint  to  be  filed; 
and  It  la  so  ordered.  Tb»  costs  of  this  appeal, 
except  one-half  of  the  costs  of  the  transcript 
an  awarded  to  appellant 

Huston  and  QUARLBS,  XT.,  concm!. 


(B  Idabo,  4W 

HALUBTT  at  aL  T.  PARRISB,  Otnutable. 
Supreme  Coort  of  Idaho.    Not.  13,  1897.) 
84W— CHAvea  or  Possssuom— Dbutut. 
Where  I^.  sold  a  qaantity  of  wheat  to  H, 
and  M.  on  September  8,  1895, — do  deliveir  there- 
at faarlng  been  made,  nor  any  change  of  poues- 
sion,— and  on  the  28d  of  the  saoie  month  de- 
fradant  levied  an  executioa  araiiut  uiwn 
ssid  wheat  Md,  that  the  sale  to  H.  and  M.  waa 


▼dd,  as  to  erefflton^  under  As  i^ovUens  vl 
secoon  8031,  Rev.  8t  Idaho. 

(Sjllabus  hf  the  Oonrt) 

Appeal  from  district  court,  Nea  Perce  county; 
W.  G.  Piper,  Judge. 

Action  by  Fred  Hallett  and  O.  W.  Morri* 
son  against  W.  P.  Parrlah  to  recover  personal 
property  levied  upon  by  defendant  as  con- 
stable. From  an  order  granting  the  defend* 
ant  a  new  trial  after  a  verdict  and  Judgment 
for  plaintiffs,  plaintiffs  appeal.  Affirmed. 

Burielgh  &  Green  and  J.  W.  for  ap- 
pdhuitB.  Geo.  W.  Ooutts  and  8.  8.  Denning; 
for  nepmdaiL 

HUSTON,  T.  This  Is  an  appeal  from  aa 
order  granting  a  new  trIsL  On  the  M  day  of 
September,  1806,  the  plalntlfls,  being  part- 
ners nnder  the  firm  name  ct  Hallett  &  Ito*- 
risen,  purchased  of  one  0. 3.  Landini  **9«ma 
thouaand  busbds  ol  O.  K..  number  mor^ 
ketable  wheat,  to  be  ddlvered  at  oC  tram- 
way on  OT  before  sixty  days;  loss  or  damage 
by  fire  to  be  carried  1^  the  party  of  ^  flnrt 
part**  Tbis  sale  waa  evidenced  bj  an  tai- 
etmment  in  wrttUig  signed  by  0.  J.  Xondon, 
attested  with  his  seal,  wltnesaed  by  Fred  W. 
Hallett  one  of  flie  plalntlffB,  and  aidcnowl- 
edged  befdre  him  as  notoiy.  On  the  2Sd  of 
B^tonber,  1896,  the  defendant  aa  constaUe. 
levied  an  execntlw  (Iseued  by  a  Justice  of 
the  peace  of  said  oonnly  upon  a  Judgment 
against  aald  Oi  J.  landon)  vfioa,  and  seised, 
800  sacks  of  wheat  upon  the  pronisea,  and 
In  the  posaesslon  of  said  G.  J.  Landon. 
Plointias  toougbt  an  octiM  to  recover  the 
wlieat  ao  levied  upon  by  defendant  oe  Its 
value.  The  case  waa  tried  by  a  Jury,  and 
vexAlct  and  Judgtneat  rendered  In  favor  of 
the  plaintiffs.  Defendant  moved  fbr  a  new 
trial,  whldi  motion  was  granted  by  the  dis- 
trict court  From  the  order  of  the  dlatrict 
court  granting  a  new  trial,  tiile  appeal  la 
taken. 

The  ttanscT^  In  this  case  la  qutts  voln- 
minon^  and  very  many  enrors  In  the  admls> 
slon  of  tesUmwiy  are  alleged;  but  in  the 
view  we  take  of  Che  case,  it  will  be  unneces- 
sary to  review  them.  We  think  our  statute^ 
and  tbe  repeated  dedskms  of  this  court  there- 
on, are  conclusive.  Horkness  t.  Smith,  2 
Idaho,  952,  98  Pae.  428.  Section  9021,  Bev. 
St  Idaho,  provides:  "Bvery  transfv  «f  per^ 
aonal  pr(^>erty  oBur  than  a  thing  In  action, 
and  every  lien  tiiereon,  other  than  a  mort^ 
gage,  when  allowed  by  law.  Is  eondudv^ 
presumed.  If  made  1^  a  p»B<m  having  at  the 
time  the  possession  or  control  of  the  ivoper^ 
and  not  accompaided  by  an  immediate  deliv- 
ery and  followed  by  an  actual  and  continued 
change  ot  poesesalon  of  ttie  things  tranafored, 
te  be  fraudidoit  and  tiiwtfore  void  against 
those  who  an  his  oedltors  while  he  remains 
In  possesrton,  and  tin  eucceasois  In  Intereet 
of  such  creditors,  and  against  purchases  or 
Incumbrances  In  good  ftlth  subsequent  to  tiie 
transfw.**  The  sole  of  tiie  wheat  by  London 
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to  [dalntlffB  In  tlite  caBe  Is  dalmed  to  have 
been  made  September  3,  1896.  The  lery  of 
execution  hj  def'^ndant  was  on  September 
23.  1805,  twenty  days  after  tbe  time  of  the 
alleged  sale,  and  tbe  wheat  was  still  fn  the 
possession  of  Landon.  We  can  scarcely  Im- 
agine a  case  more  clearly  within  the  stat- 
ute. Conceding  the  wrlttra  contract  to  hare 
been  made  at  the  time  It  purports  to  have 
been,  to  wit,  on  the  3d  May,  1895  (although 
upon  this  there  Is  some  doubt  thrown),  still 
It  was  but  an  executory  contract.  There 
was  no  dellTery,  nor  any  attempt  at  delivery, 
at  that  time,  nor  for  quite  a  period  thereafter; 
and  at  the  time  defendant  levied  the  execu- 
tion It  Is  claimed  that  no  more  than  4,500 
bushels  of  wheat  had  been  delivered,  and 
only  one-half  of  the  agreed  consideration  paid. 
The  evidence  showing  conclusively  that  there 
had  been  no  delivery  at  the  time  of  the  sale 
by  Landon  to  the  plaintiffs  of  the  wheat  sued 
for  In  this  action,  nor  any  "actual  or  con- 
tinued change  of  possession  thereof,"  the 
court  should  have  directed  a  verdict  for  the 
defendant  The  order  appealed  from  Is  af- 
firmed, with  costs.  The  cause  Is  remanded 
to  the  district  court,  to  proceed  in  accordance 
with  this  decision. 

SULUTAN,  a  J,  and  QUARLES,  J..  GODr 
cur. 

(6  idBbo,  m) 

BTATB!  T.  BOISSL 

(Supreme  Court  of  Idaho.    Nov.  17,  1897.) 

Cbiminai.  Law— Afpbal— Rscord — Constitution* 
aljtt  of  i3tatdtb— rsvisw. 

L  A  compliance  with  the  roles  of  this  court 
In  the  iffeparation  of  transcripts  on  appeals  In 
criminal  cases  will  be  insisted  upon. 

2.  Where  the  constitutionality  of  the  enact- 
ment a  statute  is  put  in  Question,  it  is  im- 
perative that  the  trial  court  should  lie  furnished 
with  a  copy  of  the  legislative  JoumBls  certified 
by  the  secretary  of  state. 

(Syllabus  by  the  Court) 

Appeal  from  district  oonrt,  Nes  Ferce  conn- 
tjr;  W.  a.  Flpet,  Judge. 

Tnuiam  L.  Boise  was  Indicted  imder  the 
gambling  statute.  Prom  a  Judgment  for  de- 
fendant tbe  state  appeals.  Reversed. 

Atty.  Gen.  McFariand,  for  the  State. 
James  W.  Reld,  for  respondent 

HUSTON,  J.  In  the  preparation  of  the 
transcript  In  this  case  there  does  not  seem  to 
have  been  even  an  attempt  to  comply  with 
the  rules  of  the  court  There  is  scarcely  a 
requirement  of  the  rules  that  has  not  been 
Ignored.  Some  latitude  is  usually  extended 
in  criminal  cases  in  matters  of  appeal,  both 
by  the  statutes  and  by  the  rules  of  court  but 
never  to  the  extent  assumed  In  this  case.  We 
should  dismiss  the  appeal  for  want  of  a 
proper  transcript  were  It  not  that  an  ex- 
amination of  the  record  satisfies  us  that  the 
district  court  bad  no  evidence  before  it  upon 
wblch  to  predicate  Its  Judgment  The  action 


was  brought  against  the  defendant  for  an 
alleged  violation  of  what  is  commonly  known 
aa  the  "Gambling  I^w.**  being  a  statute 
against  gambling  passed  by  the  last  le^sla- 
ture  of  this  state.  Upon  the  trial  a  demurrer 
to  the  complaint  was  Interposed.  A  stipula- 
tion was  entered  Into  by  the  attorney  acting 
for  the  state  and  counsel  for  the  defendant 
wherein  and  whereby  it  Is  agreed  that  cer- 
tain writings  therein  contained  constituted  a 
copy  of  the  Journals  of  the  senate  and  bouse 
of  representatives  of  the  Idaho  legislature 
and  it  was  upon  the  demurrer  and  this  atlpn- 
latlon  that  the  district  court  predicated  its 
Judgment  and  passed  upon  the  constitution- 
ality of  the  enactment  of  the  statute  under 
consideration.  We  know  of  no  authority  for 
such  proceedings.  Before  a  court  will  as- 
sume to  pass  upon  the  constitutionality  of  the 
enactment  of  a  stetute  by  the  legislature,  It 
should  have  before  it  a  copy  of  the  original 
journals,  showing  the  whole  record  of  enact- 
ment duly  certified  by  the  secretary  of  state, 
the  proper  and  legal  custodian  of  such  rec- 
ords. The  Judgment  of  the  district  court  Is 
reversed,  and  cause  remanded  for  further 
proceedings  In  accordance  with  this  opinion. 

SULUVAK,  a  J.,  and  QUABLB3,  J.,  coo- 
enr. 

(5  TAslio.  EBl) 
HALL  T.  EAOLB  ROOK  A  WILLOW 
OREBK  WATER  00. 

(Supreme  Court  of  Idaho.    Dec  1,  1897.) 

IBRIQATIOR  COHPART— ASBSSSMBXTB— 

8TOCXnou>SBS*  LiABiLrrr. 

1.  Where  a  corporation  organized  tor  the  pur- 
pose  of  constructing  a  canal  to  be  used  for  tlie 
diBtribntion  of  water  for  irrigating  purposes  upon 
the  lands  of  the  stockholders  in  suco  corporation, 
whose  stock,  as  shown  hr  Its  certificatM.  repre- 
sents five  inches  of  water  to  each  share  of  stock, 
and  whose  articles  of  Incorporation  provide  for 
the  assessment  of  paid-up  stock,  when  author* 
ized  by  a  three-fourths  vote  of  all  die  stockhold- 
ers. It  is  proper  and  legal  for  such  asacss 
ments  to  be  made,  and  the  collection  thereof  en- 
forced, under  the  pA)viBionB  of  the  statute. 

2.  Where  a  corporation  organized  for  the  pur- 
poses above  set  forth  has  for  a  period  of  eight 
years  conducted  its  business,  made  assessments, 
and  collected  the  same  as  provided  by  title  4  of 
the  Civil  Codi,  which  action  of  the  corporation 
has  been  recognised  and  acquiesced  In  Iv  all  of 
the  stockhold^,  the  corporation  win  be  deemed 
to  have  adopted  the  provisions  of  title  4,  Civ. 
Code,  although  the  filing  of  the  certificate  indi- 
cating its  election  so  to  do  has  not  been  made. 

3.  The  provisions  of  section  2009,  Rev.  St„  as 
amended  by  the  act  of  I881,appIyonIyto  the  per- 
sonal Itabibty  of  stockholders. 

(Sylhibus  by  the  Court) 

Appeal  from  district  conrt  Bingham  eoim- 
ty;  D.  W.  Stendrod,  Judge. 

Action  by  I*  B.  Hall  against  the  Bagle 
Rock  &  Willow  Creek  Water  Company  to  en- 
join the  sale  of  shares  of  stock  to  pay  as- 
sessmente  levied  thereon.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed. 

F.  S.  Dietrich,  for  appellant  S.  C.  Win 
ten  and  Beeves  ft  ItoeU,  for  respondent 


Digitized  by  Google 


Idatao.) 


HALL  v.  EAGLE  BOCK  *  WILLOW  CBEEK  WATER  CO. 


Ill 


HUSTON,  J.  TbiB  action  was  bronffht 
the  plaintiff  to  restrain  the  defendant  corpo- 
ration from  selling  the  shares  of  said  plain- 
tiff In  said  corporation  for  the  purpose  of 
pacing  assessments  levied  on  said  shares. 
Trial  was  had  before  the  district  court  with- 
out a  Jury,  and  judgment  rendered  In  ac> 
cordanee  with  prayer  of  the  plalnWTB  com- 
plaint, perpetually  enjoining  defendant  cor^ 
poratlon  from  selling,  or  in  any  manner 
disposing  of,  the  stock  of  idalnUff  In  said  cor> 
poration  In  payment  of  any  assessment  made 
thereon,  the  par  Talue  of  which  stock  has 
been  fully  paid.  From  this  Judgment  and 
decree  this  appeal  Is  taken. 

The  defendant  corporation  Is  one  of  a  class 
Indigenous  to  the  arid  portloiw  of  our  conn- 
try,  and  to  which,  as  th^  InrolTe  large  In- 
terests, the  legislation  of  the  country  has 
been  especially  directed.  The  defendant  cor- 
poration was  organised  In  1884.  The  pur- 
pose of  the  organization  Is  clearly  shown  by 
Its  articles  of  incorporation  as  they  appear 
in  the  record,  to  wit,  to  furnish  water  for  the 
irrigation  of  lands  accessible  for  that  pur- 
pose. It  Is  tme  that  the  purpose  expressed 
Includes  "mining  and  manufacturing,"  etc., 
bnt  this  may  well  be  attributed  to  the  natu- 
ral desire  to  cover  all  contingencies  which 
might  peradTenture  Involre  a  profit;  but 
the  court  finds  as  a  fact  that:  "It  has  al- 
ways been  a  prorlsion  of  the  by-laws  of  the 
defendant,  and  It  has  always  been  a  practice 
and  custom,  that  the  stockholders  were  enti- 
tled to,  and  hare  had,  the  use  of  fire  Inches 
of  water  for  erery  shore  of  stock  owned 
the  stockholder.  Such  proTlslon  is  also  con- 
tained In  the  certificate  of  stock."  The  ulti- 
mate purpose  of  the  organization  would 
therefore  seem  to  be  Quite  apparent  It  was 
not  a  corporation  from  which  profit  was  In- 
tended to  be  made  outside  of  the  ntllizatlou 
of  the  water  appropriated.  No  dividends  or 
other  profits  were  Intended  or  anticipated  be- 
yond what  was  derivable  from  the  use  of 
the  water.  In  construing  the  law  applica- 
ble to  corporations  as  prescribed  by  our 
statutes,  we  must  not  be  unmindful  of  the 
character  of,  and  the  purposes  for  which, 
the  organization  under  consideration  was 
created.  It  Is  (dalmed  by  plaintiff  that  nei- 
ther under  the  statutes  exlsdng  at  the  time 
of  Its  creation  nor  by  virtue  of  Its  arficles  of 
incorporation  is  the  defendant  authorized  or 
entitled  to  levy  assessments,  and,  in  default 
of  payment,  sdl  stock,  the  par  value  of 
which  has  been  fully  paid  up  by  the  stock- 
holder. It  Is  provided  by  article  3  of  the 
certificate  of  Incorporation  of  the  defendant 
that  '^he  capital  stock  of  the  corporation 
shall  not  exceed  fifty  thousand  dollars  (^,- 
000.00),  divided  Into  shares  of  fifty  dollars 
(950.00)  each,  which  shall  forever  be  and  re- 
main nnassessable,  unless  otherwise  voted 
by  a  three-fourths  vote  of  iUl  the  stockludd- 
ers.**  The  court  finds  as  a  fact  "that  at  a 
meeting  of  the  defendant's  stockholders, 
held  Mardi  17,  iS88,  it  was  duly  and  unani- 


mously voted  tut  three-fourths  of  the  stock- 
holders that  Ite  board  of  directors  be  empow- 
ered to  levy  assessments  upon  Its  capital 
stock  not  to  exceed  five  per  cent,  cash  and 
ten  per  cent  labor  In  one  year."  The  plain- 
tiff became  a  stockholder  In  defendant  corpo- 
ration In  September,  1888,  and  must  be  pre- 
sumed to  have  been  acquainted  with  both 
article  3  and  the  action  had  thereunder.  The 
plaintiff  recognized  and  acquiesced  in  this 
action  of  the  corporation  for  seven  or  eight 
years.  While  it  Is  doubtless  true  that  the 
defendant  corporation  never  filed  the  certifi- 
cate required  section  2650  of  the  Revised 
Stetutes  of  Idaho  of  1887,  It  la  nevertheless 
true,  and  the  fact  Is  so  found  by  the  court, 
"that  Immediately  after  the  enactment  of 
the  Revised  Statutes  defendant  levied  an  as- 
sessment, and  every  year  since  ha^  levied 
assessments,  and  ooUected  the  same,  in  ac- 
cordance with  and  In  punuance  to  the  laws 
governing  the  assessment  of  stock  and  the 
collection  of  such  assessment,  and  the  sale 
of  delinquent  stock  as  contained  In  the  Re- 
vised Statutes  of  Idaho  adopted  In  1887." 
When  the  corporation  has  for  a  period  of 
eight  years  pursued  a  course  recognized  by 
the  statutes,  and  known  and  acquiesced  In 
by  the  plaintiff,  and  which  course  Is  abso- 
lutely essential  to  the  very  existence  of  the 
corporation,  and  not  only  to  the  utilization 
of  its  proper^  for  the  purposes  for  which  It 
was  created,  but  for  Ita  preservation,  It 
would  not.  In  our  view,  be  In  accord  with 
principles  of  equity  or  of  common  honesiy 
and  Justice  to  permit  the  plaintiff  to  wreck 
the  corporation  upon  the  ground  of  a  non- 
compliance with  what  may  well  be  consid- 
ered a  mere  clerical  act  The  facta  that  the 
defendant  corporation  was  not  organized  for 
profit  ontalde  of  the  utilization  of  the  water 
for  the  benefit  of  the  stockholders;  tb&t 
each  share  of  stock  represented,  not  so  much 
money,  but  five  inches  of  water;  that  as- 
sessmenta  were  authorized,  and  were  made 
to  be  paid  two-thirds  In  labor  and  one-third 
In  cash  In  each  year,— must  not  be  overlook- 
ed In  applying  the  statutes  to  this  case.  If 
the  theory  of  the  plaintiff  is  to  be  adopted, 
the  destruction  of  all  agricultural  Intereeta 
In  this  state  dependent  upon  irrigation  may 
be  JusUy  apprehended.  Unless  the  paid-up 
stock  of  the  corporations  of  the  kind  of  the 
defendant  can  be  assessed  to  meet  the  ex- 
pense of  keeping  Ite  property  In  repair,  the 
utility  of  Its  property  is  lost,  the  purpose  for 
which  the  corporation  was  organized  Is  de- 
feated, and  the  destruction  of  Ite  property  Is 
only  a  question  of  a  very  short  time.  The 
duty  ot  keeping  Its  ditch  or  canal  In  repair, 
as  well  as  the  performance  of  other  duties, 
all  necessarily  Involving  expense,  are  im- 
posed upon  the  corporation  defendant  by  the 
statutes  under  penalties.  How  are  these  to 
be  met  If  the  rule  contended  for  by  the 
plaintiff  Is  to  find  recognition?  We  do  not 
think  that  section  2608  of  Revised  Statutes, 
as  amended  by  the  act  of  1881,  affecta  the 
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question  InTolved  In  this  case.  That  act  re- 
fers to  the  personal  liability  of  stockholders, 
and  not  to  the  liability  of  stock  to  assess- 
ments made  and  necessary  not  only  to  carry 
out  the  purpose  for  which  the  corporation 
was  created,  but  to  preserve  Its  property. 
To  illustrate  what  apiiears  to  us  the  Imprac- 
tlcabiUty  of  plalntifTa  position,  let  us  sup- 
pose a  case:  The  defendant  corporation  has 
constructed  a  canal  at  an  expense  of  $100,- 
000,  which  sum  Is  represented  by  shares  of 
stock  fully  paid  up.  The  canal  is  paid  for. 
Its  purpose  is  to  distribute  water  to  the 
shareholders  of  its  stock  in  proportion  to  the 
number  of  shares  held  by  each  at  the  ratio 
of  Ave  inches  of  water  to  every  share  of 
stock.  The  law  makes  It  imperative  upon 
the  defendant  corporation,  not  ouly  to  keep 
its  canal  In  repair,  but  to  employ  one  or 
more  water  masters  to  su"  .Intend  the  dis- 
tribution of  water,  besides  other  necessary 
help  In  keeping  the  canal  In  repair,  all  of 
which  involves  expense.  How  Is  such  ex- 
pense to  be  met?  Is  there  any  other  prac< 
tlcable  or  feasible  way  than  that  pursued  by 
the  defendant?  We  think  that  under  the 
laws  of  Idaho  the  stock  in  corporations  of 
the  character  of  the  defendant  In  this  case  is 
subject  to  assessments  or  dues  for  mainte- 
nance expenses,  and  that  the  defendant  cor- 
poration, by  its  acts,  continued  for  a  period 
of  eight  years,  and  recognized  and  acqui- 
esced in  by  the  plaintiff  and  all  the  other 
stockholders,  amounted  to  an  adoption  of 
title  4  of  the  Civil  Code.  The  judgment  of 
the  district  court  Is  reversed,  with  costs. 

SULLIVAN.  C.  J.,  and  QUARLES,  X.  con- 
cur. 


8TATB  T.  FITZPATRICK  et  al. 

Oupreme  Court  of  Idaho.    Nov.  15.  1897.) 

Forp.ci.o!ii;hb  of  Moktoagb — Fehmasknt  Scuool 
Pcsd—Intrhrst— CoNSTiTCTioSAi,  Law — UbO- 
KT— FoKPBiTfKE — Costs — ATToKNBY'a  Fiies. 

1.  The  provisioDs  of  section  1200,  Kev.  »t. 
1887,  are  not  applicable  to  the  state  iu  a  suit 
broufcht  by  the  state  to  foreclose  a  mortgage 
taken  to  secure  the  payment  of  a  loan  maile  from 
the  permanent  r(4ioo1  fiiml  of  the  stute. 

2.  As  section  3,  art.  9,  of  the  etate  constitu- 
tion declares  that  said  nermaiicnt  bcIiooI  fund 
shall  forever  remain  inviolate  and  intact,  and  all 
interest  thereon  Hhall  be  expended  in  tlie  main- 
tenance of  the  schools  of  the  utute,  the  legislature 
is  prohibited  from  enacting  an^'  law  that  would 
directly  or  indirectly  divert  either  principal  or 
interPBt  to  any  other  pnrpose. 

8.  The  state  board  of  land  commiBsionere  haa 
powei  to  make  legal  contracts  iu  loaning  the 
svfaool  fund,  hut  cannot  bind  the  state  beyond  the 
authority  given  them  by  law. 

4.  'ilie  unauthorized  nets  of  said  board  hrJd  not 
to  work  a  forfeiture,  or  impose  a  penalty,  direct- 
ly or  indirectly,  on  the  stute. 

5.  Under  the  provisions  of  section  3  of  an  act 
defining  the  duties  of  district  attorneys  (1  Scsh. 
Laws  18iH>-91,  p.  40).  it  is  the  duty  of  the  district 
attorney  to  prosecute  forecluyure  cuucs  where 
the  state  is  a  party. 

0.  Under  the  provisions  of  section  29  of  an  act 
defining  the  powers  of  the  state  board  of  land 
commisiiioDers  (:i  Sess.  Laws  llitK),  y.  l^Q),  the 


secretary  of  said  board  Is  not  anthorized  to  em- 
ploy an  attorney  to  prosecute  the  foreclosure  of 
a  mortgage  wherein  the  state  is  a  parly,  for  the 
collection  of  a  debt  arising  out  of  a  loan  from 
the  permanent  school  fund  of  the  state. 
iSjJlttbus  by  the  Court.) 

Appeal  from  district  court,  Ada  county; 

George  H.  Stewart,  Judge. 

Action  by  the  state  of  Idaho  against  Thom- 
as Fltzpatrlck  and  James  Gadsden  to  tore- 
close  a  mortgage.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Iteversed. 

B.  E.  McFarland,  Atty.  Gen.,  and  S.  L.  Mc- 
Farland,  for  the  Statei    W.  E.  Borah,  for 

respondents. 

SULUVAN,  C.  J.  This  action  was  brought 
by  the  state  to  foreclose  a  mortgage  agaiiiist 
Thomas  Fltzpatrlck  and  James  Gadsden.  The 
state,  through  the  state  Iward  of  land  com- 
missioners, made  the  loan,  secured  by  said 
mortgage,  from  the  permanent  school  fund  of 
the  state,  under  authority  given  said  state 
t>oard  by  the  constitution  and  an  act  entitled 
"An  act  defining  the  duties  of  the  state  board 
of  land  commissioners,  to  provide  for  the  se- 
lection, location,  protection,  sale,  rental  and 
general  mauagement  of  the  public  lands  of 
the  state,  and  for  the  investment  of  fimds 
arising  from  the  sole  and  leasing  of  such 
lands."  1  Sess.  Laws  1890-91,  p.  109.  As 
said  loan  was  made  on  March  1,  1802,  the 
acts  of  1893  and  1S95,  amendatory  of  said 
act  of  1891,  have  no  bearing  on  this  case. 
The  complaint  contains  the  usual  allegations 
in  foreclosure  actions,  and  prays  for  Judgment 
for  the  sum  of  $2,000,  with  Interest  theretm 
at  the  rate  of  7  per  cent,  from  the  1st  day 
of  March,  1803,  to  the  1st  day  of  March,  1897, 
and  interest  thereafter  at  the  rate  of  10  per 
cent,  per  annum;  for  $93.32,  taxes  paid,  and 
interest  thereon;  and  an  attorney's  fee  of  10 
I)er  cent,  on  the  amount  awarded  the  plaintiff 
on  foreclosure  of  said  mortgage;  also  for  a 
decree  of  foreclosure,  and  for  costs.  Five  In- 
terest coupon  notes  were  given,  each  for  $140, 
representing  the  interest  agreed  to  be  paid 
each  year.  Said  interest  notes  and  the  prin- 
cipal note  contain  the  following  clause,  to 
wit:  "This  note  bears  interest  at  ten  per 
cent,  after  due."  The  defendant  Thomas 
Fltzpatrlck  answered,  and  denied,  on  Infor- 
mation and  belief,  that  the  10  per  cent,  pro- 
vided for  as  attorney's  fees  in  said  mortgage 
was  to  be  paid  to  the  attorneys  for  the  plain- 
tiff, or  tliat  a  fee  of  that  amount  (nr  any 
amount  Is  reasonable  or  Just,  and  that  said 
agreement  to  pay  attorney's  fees  was  with- 
out consideration  and  void,  and  that  plain- 
tiff has  no  right,  power,  or  authority  to  col- 
lect the  same;  and,  further  answering,  avers 
that  said  note  and  mortgage  are  in  violation 
of  the  provisions  of  section  1206,  Rev.  St., 
in  that,  according  to  the  terms  of  said  note 
and  mortgage,  they  provide  that  the  defend- 
ant shall  pay  Interest  upon  Interest;  and 
prays  that  the  plaintiff  have  judgment  In 
aecurdauce  with  the  provisions  of  section  1260, 
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Her.  St  A  trial  was  bad,  and  Jadgment  and 
decree  wen  »tered  In  accordance  with  tbe 
prayer  oC  tbe  answer,  and  as  provided  for 
In  said  sectkm  1266,  Bot.  St,  and  also  for 
attorney's  fees,  as  prayed  for  la  the  com- 
plaint, and  tliat  the  state  pay  the  costs  of  the 
action.  This  appeal  Is  from  the  Judgment 

Four  enors  are  Hsslgnwl,  The  first  three 
are  to  the  same  point,  and  will  be  consider wi 
toeettaer.  Th.ey  raise  tlie  question  as  to 
whether  said  promissoxy  notes  and  mortgage 
are  usurious  contracts,  under  the  ^visious 
of  title  7,  c.  10^  Ber.  St  1887.  The  title  of 
said  cluster  is  "Monc^  of  Acoount  and  In- 
terest" Section  1283  of  said  chapter  fixes 
the  iegfX  rate  of  Interest  to  be  allowed  on 
mon^  when  there  is  no  express  contract  In 
writing  flxlDg  a  different  rate.  Section  1264 
fixes  the  rate  of  interest  that  may  be  con- 
tracted tar  In  writing,  and  on  judgments  ren- 
dered on  such  written  contracts.  Section  1265 
to  as  fOUows:  "Compound  Interest  is  not  al- 
lowed but  a  debtor  may  agree  in  writing  to 
pay  Interest  upon  interest  over  due,  at  the 
date  of  such  agreement"  Section  1266  fixes 
the  penalty  to  be  Inqrased  on  ctsitracts  in 
violation  of  the  provisions  of  said  chapter 
wlien  suit  is  brought  thereon,  and  Is  as  tdL- 
lows:  "If  it  is  ascertained  in  any  suit 
bron^t  on  any  contract  that  a  rate  of  in- 
terest has  been  contracted  for  greater  than  Is 
authwlaed  by  this  chapter,  either  directly 
or  Indirectly,  hi  money  at  in  property,  such 
contract  works  a  forftitme  of  ten  cents  on 
the  hundred  by  the  year  and  at  that  rate^ 
upon  the  amount  of  smdi  contract  to  the 
a<diool  fund  of  the  county  In  which  the  suit 
la  brought  and  the  plaintiff  must  bare  judg- 
ment for  the  principal  sum  less  all  payments 
of  principal  at  Interest  ttaeretofora  made  and 
without  Intoest  or  cost  The  cowt  must 
render  Judgment  In  said  action  for  ten  per 
cent,  fet  annum  upon  the  entire  principal  of 
said  contract,  against  the  defendant  in  favw 
of  tike  territory  for  tlie  use  of  the  school  fund 
of  the  county,  whether  the  unlawful  Interest 
to  cMttested  or  not;  and  in  no  case  where 
unlawful  Intorest  Is  contracted  for,  must  the 
plalntlll  have  Judgmmt  for  mwe  than  the 
principal  sum  less  the  payments  already 
made,  whether  the  unlawful  Interest  be  In* 
corpwated  with  the  principal  sum  or  not 
Bnt  no  indorsee  in  due  course  of  negotia- 
ble paper.  Is  affected  by  any  usury  exacted 
by  any  former  holder  of  such  [>aper  unless 
he  have  actual  notice  of  the  usui-y  previous 
to  bis  purchase;  but  In  such  case  the  Judg- 
ment above  provided  In  favor  of  the  sc-hocd 
fund  most  be  entered  against  the  drawer  or 
maker,  if  a  parly  to  the  action,  he  may  recover 
back  the  nsniy  paid  from  the  party  who  re- 
ctived  the  same." 

By  the  iwovislons  of  said  promissory  note^ 
interest  upon  interest  was  stipulated  to  be 
paid  at  the  time  the  notes  were  executed, 
whlcb  stipulation  was  in  contravention  of  the 
provtoions  of  section  1265,  Rev.  St.  188T.  The 
mon^  loaned  to  the  respondent  b7  the  state 
51 


board  of  land  conunlsdoners  was  from  the 
permanent  school  fund  of  the  state,  derived 
from  the  sale  and  rental  of  the  school  land 
of  the  state.  Section  5  of  the  act  of  congress 
admitting  Idaho  as  a  state  provides,  inter 
alia,  that  all  lands  granted  for  educational 
purposes  shall  be  disposed  of  only  at  public 
sale,  and  that  the  proceeds  arising  ther^rom 
shall  constitute  a  permanent  school  fund,  the 
Interest  of  which  only  shall  be  expended  In 
the  support  of  the  schooto  of  the  state.  Sec- 
tion 12  of  said  admission  act  provides  that 
said  lands  so  granted  shaU  be  held,  appropri- 
ated, and  disposed  of  exclusively  for  the  pur- 
pose therein  mentioned.  In  such  manner  as 
the  legislature  of  the  state  may  provld& 
Said  lands  were  accepted  by  the  state  on 
those  conditions.  The  people  have  spoken  on 
thto  subject  in  the  constitution  of  the  state. 
Th^  declare.  In  section  3  of  article  0  of  the 
eonstitntion,  as  follows:  "The  public  school 
fund  of  the  state  shall  forever  remain  invio- 
late and  Intact  The  Interest  thereon  only 
shall  be  expended  in  the  maintenance  of  the 
schools  of  the  state,  and  shall  be  distributed 
among  ttie  several  counties  and  school  dis- 
tricts of  the  state  *  *  *  In  such  manner 
as  may  be  prescribed  by  law.  No  part  of 
thto  «  *  •  fund,  principal  <a  interest,  shall 
ever  be  transferred  to  any  other  fund,  or 
used,  or  appropriated  eccept  as  herdn  jko- 
vided.  The  state  treasurer  shall  be  the  cus- 
todian of  this  fund,  and  the  same  shall  be 
securely  and  profitably  Invested  as  may  be 
by  law  directed.  The  state  shall  supidy  all 
losses  thraeof  that  may  In  any  manner  occur." 
Section  8  of  said  artlcte  9  prescribes  some  of 
the  duties  of  the  state  board  of  land  commis- 
sioners, fixes  the  minimum  for  which  said 
land  may  be  sold  per  acre,  and  declares  that 
the  legislature  shall  provide  for  the  sale  of 
said  lands  from  time  to  time,  and  for  the 
sale  of  timber  on  state  lands,  and  for  the 
faithful  application  of  tlie  proceeds  thereof 
in  accordance  with  the  terma  of  the  giant  In 
the  act  of  admission.  Section  11  of  said  ar- 
ticle 8  provides,  among  other  thii^  that  said 
permanent  school  fund  shall  be  loaned  on 
first  mortgages  on  improved  farm  lands  with- 
in the  state,  under  such  regulations  as  the 
legl^ture  may  provide. 

In  compllauce  with  the  command  of  the 
constitution  in  that  regard,  the  first  legis- 
lature of  ISOO  and  1801  enacted  the  law 
above  referred  to.  See  Laws  181M>^1,  p.  100. 
The  twenty-third  section  of  said  act  is  as 
follows:  "Tlie  said  board  shall,  at  their 
regular  meeting,  make  the  necessary  orders 
for  the  Investment  or  disposal  of  the  prin- 
cipal of  the  funds  derived  f^m  the  sole  of 
public  lands  (except  university  lands)  then 
in  the  treasury.  The  proceeds  arising  from 
the  sale  and  rental  of  lauds,  other  than  edu- 
cational lauds  donated  to  the  state,  may  be 
iuvoijted  for  and  on  account  of  the  specific 
pui-pose  for  which  donated,  and  shall  be  in- 
vested In  state,  county  or  United  States 
bonds,  or  In  first  mortgage  on  Improved 
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farm  lands  within  tbe  etate;  but  no  loan 
Bkall  be  made  of  any  amount  of  money  ex- 
ceeding one-third  of  the  mailcet  value  of  tbe 
land  at  tbe  time  of  loan  exclusive  of  imprOTe- 
ments."  And  the  twenty-eighth  section  of 
said  act  is  as  follows:  "The  board  shall 
have  power  to  make  ail  needfnl  rules  and 
regulations  not  inconsistent  with  law  for  the 
purpose  of  carrying  out  the  provisions  of  this 
act"  The  needful  rules  and  regulations  pro- 
vided for  by  said  section  were  made  by  said 
board.  Blank  promissory  notes  and  mort- 
gages were  prepared,  and  used  In  making 
loans.  Tbe  legislature  failed  to  fix  the  rate 
of  interest  that  such  loans  should  draw,  and 
said  board  fixed  tbe  rate  at  7  per  cent,  per 
annum.  The  promissory  notes  and  mort- 
gages prepared  by  said  board  provided  for 
compound  interest,  or  interest  upon  hiterest 
after  tbe  same  became  due.  This  regulation 
or  requirement  was  inconsistent  with  the  law 
then  in  force,  and  said  board  exceeded  the 
authority  given  it  by  the  legislature  when 
it  made  a  provision  for  the  borrower  to  pay 
compound  Interest  before  Interest  was  due. 
It  will  be  observed  that  said  board  was  au- 
thorized to  make  all  needful  rules  and  regu- 
lations "not  Inconsistent  with  law,"  for  the 
purpose  of  carrying  out  the  provisions  of  said 
act.  If,  under  that  power,  said  board  made 
a  rule  or  regulation  In  violation  of  existing 
law,  such  rule  or  regulation  was  absolutely 
void,  and  would  not  bind  tbe  state.  Said 
board  did  not  possess  plenary  power.  It 
possessed  only  limited  powers,  such  as  were 
given  It  by  the  legislature.  As  the  agent 
of  tbe  state,  It  could  bind  the  state  within  the 
scc^  of  its  authority,  but  not  beyond  It 
Tbe  board's  unauthorized  acts  cannot  be  held 
to  work  a  forfeiture  or  impose  a  penalty, 
directiy  or  Indirectiy,  upon  the  state. 

It  is  contended  that,  as  said  promissory 
notes  and  mortgage  called  for  compound  in- 
terest, the  provisions  of  said  section  12fi6, 
Rev.  St  (above  quoted),  are  applicable  to  this 
case,  and  must  be  followed  In  entering  judg- 
ment therein.  That  section  prescribes  the 
jtenaJty  for  making  usurious  contracts  or  con- 
tracts for  unlawful  interest.  It  declares  that 
such  unlawful  contract  worlts  a  forfeiture  of 
10  cents  on  the  hundred  by  the  year,  and  at 
that  rate  upon  the  amount  of  such  contract 
to  the  school  fund  of  the  county  in  which  the 
suit  Is  brought,  and  that  the  plaintiff  must 
have  judgment  for  the  principal  sum  only 
less  all  payments  of  principal  or  interest 
theretofore  made,  and  without  interest  or 
t-osts.  The  court  Is  required  to  render  judg- 
ment for  10  per  cent  per  annum  upon  the 
entire  principal  of  such  contract,  against  the 
defendant,  in  favor  of  tbe  state,  for  tbe  use 
of  tbe  school  fund  of  the  county  in  which 
the  suit  is  brought.  To  apply  the  provisions 
of  said  section  IStid  to  the  case  at  bar  would 
deplete  tbe  permanent  school  fund,  in  viola- 
tion both  of  the  act  admitting  Idaho  as  a 
state,  and  tbe  provisions  of  said  section  3 
of  article  8  of  the  constitution,  which  declares 


that  said  public  school  fund  shall  forever  re- 
main Inviolate  and  Intact,  and  tiiat  the  In- 
terest thereon  only  shall  be  expended  In  the 
maintenance  of  the  public  schools  of  the 
state.  The  people,  through  the  constitution, 
have  thus  declared  for  what  purpose  an  In- 
terest on  the  permanent  fond  shall  be  applied. 
No  part  of  It  can  be  expended  In  the  payment 
of  forfeitures  or  penalties  imposed  1^  the 
statute  law  of  the  state.  Any  law  enacted 
by  the  leg^slatore  diverting  one  dollar  of 
principal  or  Interest  of  said  fund  to  other 
purposes  would  be  onconstitutionaL  And  If 
the  state  had  been  expressly  named  as  com- 
ing withbi  the  provisions  of  said  section  1266, 
whic2i  It  Is  not,  said  statute  would  be  uneoo- 
stltutlonal  BO  far  B8  the  state  Is  concerned. 
Tbe  constitution  expressly  prohibited  the  leg- 
islature from  oiacting  a  law  that  would  di- 
vert one  dollar  of  said  funds  otherwise  than 
as  provided  by  the  constitution. 

In  the  face  of  those  solemn  provisions  of 
the  constitution,  It  is  sought  in  this  action 
to  Impose  a  forfeiture  or  penalty  of  $560  out 
of  accrued  Interest  earned  by  $2,000  of  the 
permanent  school  fund,  which  interest,  the 
constitution  declares,  must  be  distributed  to 
the  schools  throughout  the  state;  and  also  to 
reduce  the  permanent  school  fund  $133.44, 
which  fund,  the  conKtltution  has  declared, 
must  be  kept  Inviolate  and  Intact.  The  leg- 
islature cannot  thus  do  indirectly  what  it  is 
prohibited  from  doing  direcUy.  The  defend- 
ant Is  not  Injured  by  holding  tbe  provisions 
of  said  section  1266  not  applicable  to  this  case. 
He  will  be  required  to  pay  7  per  cent.  Interest, 
Instead  of  10.  The  state  does  not  demand 
compound  interest,  in  accordance  with  the 
illegal  provisions  of  the  contracts  sued  on, 
but  only  lawful  Interest.  Tbe  court  erred  in 
entering  Judgment  for  costs  against  the  State. 
Costs  must  go  against  the  defendant. 

The  authorities  cited  by  respondents  In- 
volve tbe  question  of  the  right  of  the  state 
to  violate  tbe  obligations  of  its  contracts. 
That  question  does  not  arise  in  this  case. 
With  tbe  general  doctrine  laid  down  In  those 
cases  we  are  in  full  accord.  The  first  case 
cited  by  respondents  is  that  of  Danolds  v. 
State,  89  N.  T.  36,  which  involved  contracts 
made  by  the  state  for  the  construction  of 
public  works.  The  contractors  entered  upon 
the  work,  and  furnished  a  large  amount  of 
materials,  and  did  much  work,  under  the 
contracts;  and,  long  before  the  work  was 
completed,  the  state  stopped  the  wwk,  and 
refused  to  permit  the  contractor  to  complete 
his  contract;  and  a  claim  for  damages  was 
presented  to  the  state  board  of  audit,  for 
damages  for  breach  of  the  contract  on  the 
part  of  the  state.  The  damages  so  claime<l 
were  mainly  for  prospective  profits  which  the 
contractors  would  have  made  if  they  had 
been  permitted  to  perform  their  contracts 
according  to  their  terms  and  conditions.  The 
board  of  audit  awarded  $65,000  to  the  claim- 
ant, and  the  case  was  then  taken  to  the  su- 
preme court,  and  thereafter  to  the  court  of 
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ai9eal&  la  deciding  that  ease,  the  court 
said:  "The  state  muat  be  gOTerned  by  the 
same  rules  of  common  honesty  and  Justice 
which  bind  Indlridaals.  It  is  for  Its  Inter- 
ests that  Its  contracts  should  be  binding  on 
all  the  parties  thereto.  If  It  can  at  pleasure 
Tiolate  or  abandon  its  contracts  in  the  al>- 
seace  of  any  stiinilatlon  authorising  It  to  do 
so.  there  wUI  be  such  uncertainty  and  risk 
attending  all  its  contracts  that  It  will  come 
into  market  for  work  and  matwlal  at  a  great 
diBBdTantage."  That  language  was  used  In 
regard  to  the  violation  of  the  obligation  of 
the  contract,  and  does  not  aiqidy  to  the  case 
at  bar,  for  the  reason  that  no  question  of 
the  Tlcdatlon  or  the  abandonment  of  a  con- 
tmct  Is  here  involTed.  The  doctrine  that 
the  ag«ita  of  tlie  state.  In  making  contntcta 
for  the  state,  can  only  bind  It  within  the 
8cope  of  their  aothOTlty,  and  not  beyond  It, 
Is  recognised  as  the  correct  nde  by  many  at 
Ihs  authorities  cited  by  respondents.  It  Is 
not  contended  that  the  agents  of  the  state 
had  authority  to  make  a  contract  for  Illegal 
interest  Thehr  authority  was  to  moke  con- 
tracts not  Inconsistent  with  existing  law. 

The  mortgage  proTldes  tot  an  attumey's 
fee  of  10  per  cent,  v&m  the  amount  of  any 
Judgment  recovered  tliereon,  and  the  trial 
court  allowed  an  attorney's  fee  of  f 200  to  the 
attorneys  for  the  ^te.  This  court  Is  call- 
ed upon  to  determine  whether  said  attorney's 
fee  should  have  been  allowed  by  the  trial 
court  This  suit  was  brought  In  the  name 
ot  the  state,  in  tho  district  court  Section  3 
of  an  act  entitled  "An  act  defining  the  du- 
ties of  district  attorneys  of  the  various  dis- 
tricts In  the  state,"  etc.,  approved  FelH-uary 
23,  1891  (1  Sess.  Laws,  p.  46),  provides, 
tmong  other  things,  as  follows:  "It  Is  the 
duty  of  the  district  attorney  (1)  to  prosecute 
or  defend  all  actions,  applications  or  motions, 
civil  or  criminal.  In  the  district  court  of  his 
district  In  which  the  peo^e  or  the  state  or 
aitr  of  the  counties  of  his  district  are  inter- 
ested or  a  party."  This  section  la  declBlre 
of  the  question  under  consideration.  The 
l^slature  lias  thus  made  it  the  duty  of  the 
district  attorney  to  prosecute  or  defend  all 
actl(Hi%  dvn  as  well  as  criminal.  In  which 
the  state  Is  Interested  or  is  a  party. 

But  it  is  contended  that,  by  the  provisions 
of  section  29  of  an  act  defining  the  powers 
ot  the  state  board  of  land  commissioners  (see 
S  Seas.  Laws,  1893,  p.  139),  the  secretary  of 
Bald  board  la  authorized  to  emidoy  competent 
counsel  to  r^resent  the  state  "in  all  suits, 
actions,  controversies,  or  claImB  relating  to 
state  luids  or  timber  before  the  several  Unit- 
ed States  land  offices  in  this  state,  before  the 
general  land  office  tix  Washington,  D.  C,  and 
before  the  courts  of  this  state  and  of  the 
United  Stotes,"  and  that  said  authority  is 
broad  enough  to,  and  does,  give  the  secretary 
of  said  board  power  to  employ  counsel  to 
prosecute  the  foreclosure  of  mortgages  such 
Bs  the  one  in  this  action.  We  cannot  con- 
sent to  that  view.   The  above  language  quot- 


ed from  Bald  section  28  Is  too  plain  to  require 
construction.  It  declares  that  the  secretary 
of  said  board  may  employ  counsel  to  represeut 
the  state  In  all  suits,  actions,  controversies, 
or  claims  relating  to  state  lands  or  timber. 
It  says  nothing  about  the  f  oredosure  of  mort- 
gages, and  we  do  not  think  that  the  provi- 
sions of  said  section  can  be  extended  by  con- 
struction to  Include  them.  Section  3  of  an 
act  of  18D1,  dining  the  duties  of  district  at- 
torneys, above  cited,  makes  it  the  duty  of  the 
district  attorney  to  prosecute  foreclosure 
coses  such  as  the  one  at  bar. 

The  conclusion  reached  la  that  the  legisla- 
ture by  proper  enactment  has  provided  an 
officer  to  r^resent  the  state  In  the  several 
district  courts  of  the  state  in  dvll  cases  such 
as  the  one  at  bar,  and  has  provided  for  his 
compensation.  The  secretary  of  the  state 
board  of  land  commisrioners  has  no  author- 
ity to  empl(^  an  attorney  to  represent  the 
state  in  such  cases.  It  Is  a  weU-establlshed 
rule  that,  in  cases  where  an  attorney's  fee  Is 
provided  for,  the  plalntift  la  not  entitled  to 
Judgment  for  more  than  a  reasonable  attor- 
ney's fee,  and  not  for  more  than  plaintiff 
has  paid  his  attorney  In  the  case  hi  which 
the  foreclosure  has  been  sought.  In  the 
case  at  bar  the  salary  of  the  district  attor- 
ney for  all  bis  services  Is  fixed  by  law,  and 
he  Is  not  entitled  to  additional  compensation 
for  performing  these  services.  Therefore  the 
state  Is  not  entitled  to  Judgment  for  attor- 
ney's fees  In  this.  The  Judgment  of  the  court 
below  must  be  reversed,  and  It  la  so  wdered; 
and  the  court  below  is  ordered  to  set  adde 
said  Judgment,  and  enter  Jud^ent  In  favor 
of  the  state,  in  conforml^  with  the  views 
expressed  in  this  opinion.  Costa  of  this  ap- 
peal are  awarded  to  the  state. 

HUSTON  and  QUARLSIS,  JJ.,  concur. 

(24  N«T.  lU) 

SPOFFOUD  V.  WHITE  RIVER  VALLEY 
LAND  &  LIVii-STOCK  CO.  (MILLS- 
PAUGH,  Intervener.    No.  1,49S). 
(So^me  Court  of  Nevada.   Dec.  17,  1807.) 

ArrSAL  AMD  ErEOK  — UNDERTAKllTe— NOTICS  OV 
Appeal. 

1.  Under  Gen.  Ht  i  8363,  providing  that  in 
appeal  cases  a  written  undertaking  must  be  filed 
or  the  required  depout  of  money  be  made  with 
the  clerk  within  five  days  after  the  notice  of 
appeal  ia  served,  an  undertalung  filed  on  the 
2oth,  after  the  service  of  the  notice  on  the  lOtii, 
is  not  aufflcieul 

2.  The  service  of  a  copy  of  a  notice  of  appeal 
before  it  has  been  filed  ia  void,  as  the  copy  fails, 
as  Buch,  for  the  want  of  an  original  to  support  it 

Appeal  from  district  court.  White  Pine  coun- 
ty; G.  F.  TMbot  Judge. 

Motion  by  W.  H.  H.  Spofford  to  dismiss  an 
appeal  taken  by  the  White  River  Valley  Land 
&  Live-Stock  Company,  appellants,  and  Mary 
C.  MUispaugh,  Intervener.  Appeal  dismissed. 

Henry  Rives  and  R.  M.  Clarke,  for  appel- 
lants, cararlea  B,  Jack  and  Thomas  Wren,  for 
respondent 
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(Not. 


BONNIFIELD,  3.  Counsel  for  respondent 
moved  this  court  to  dismiss  this  appeal  od 
the  ground  that  no  notice  of  appeal  was 
served  on  the  respondent:  The  record  dtows 
that  the  notice  and  undertaking  were  filed 
on  the  25th  day  of  March,  1807,  and  the  proof 
of  service  shows  that  the  notice  was  served 
on  the  10th  day  of  March,  1887.  *'To  render 
an  appeal  effectual,  the  filing  of  the  notice  of 
appeal  must  precede  or  be  contemporaneous 
with  the  service  of  the  copy;  otherwise  that 
which  purports  to  be  a  copy  falls  as  such 
for  want  of  an  oil^nal  to  support  It**  I^ron 
Co.  T.  Washoe  Co.,  8  Xev.  177.  "The  ai^al 
is  taken  by  filing  and  serving  the  notice." 
Lambert  v.  Moore,  1  Nev.  SH;  Peran  v.  Mon- 
roe, Id.  491.  To  render  an  appeal  effectual 
for  any  purpose.  In  any  case,  a  written  un- 
dertaking, executed  upon  the  part  of  the 
aK>ellant,  must  be  filed,  or  the  required  de- 
posit of  money  made  with  the  clerk,  within 
five  days  after  the  notice  of  appeal  Is  filed. 
Gen.  St.  §  3363.  "In  order  to  take  and  per- 
fect an  appeal,  the  appellant  should  first  file 
his  notice  of  appeal,  next  serve  It,  and,  with- 
in five  days  of  the  filing  of  the  notice,  file  an 
undertaking  on  appeal;  the  filing  of  the  no- 
tice must  precede  cr  be  contemporaneous  with 
the  service."  Beese  Gold  &  Silver  Mln.  Co. 
V.  Bye  Patch  Consolidated  Mill  &  MhL  Co., 
15  Xev.  31L  Upon  the  plain  provisions  of 
the  statute  and  the  above  authorities,  the  ap- 
peal In  this  case  Is  dismissed. 

BELKNAP,  a  J.,  and  MASSEY.  concur. 


STANTON-^raOMPSON  CO.  v.  CRANE  et  al. 
(No.  1.611.) 
(Snpieme  Conrt  of  Nenda.  Dec  10,  1887.) 

Jddohents— EquiTJ3LB  Rxuir— Appbaimxcb  bt 
Unauthorizbd  Attornbt— LACnBH— CogTS. 

1.  Courts  will  reliere  a  party  from  a  judgment 
r«idered  against  him  in  consequence  of  the  acts 
of  au  unauthorised  attorney,  without  regard  to 
the  ability  of  the  attorney  to  respond  to  hia  aa- 
aomed  client  for  damages,  or  whether  be  acted 
in  colluaion  with  the  other  narty. 

2.  Code  Civ.  Proc  |  68  (Gen.  St.  1885,  | 
3090),  provides  tiiat  when,  from  any  cause,  the 
summons  and  copy  of  complaint  in  an  action 
have  not  been  personally  served  on  defendant, 
the  court  may  allow  audi  defendant  any  time 
withiu  six  montha  after  the  rendition  of  any 
Judgment  in  such  action  to  answer  to  the  merits. 
Hffa  that,  where  defendauta,  not  served  with 
summons,  against  whom  judgment  bad  been  ren- 
dered on  an  appearance  for  them  by  an  unau- 
thorized attorney,  comDienced  proceedings  to  set 
aside  the  judgment,  and  to  be  allowed  to  answer 
to  the  merits,  in  10  daya  lesa  than  6  months 
after  the  judgment  was  rendered,  they  were  not 
guilty  of  laches. 

3.  It  was  not  error  to  permit  such  defendants 
to  answer  without  requiring  payment  by  them 
of  Incurred  costs. 

A^ieal  from  district  count  Washoe  county; 
A.  E.  Cheney,  Judge. 

Action  by  the  Stanton-Thompson  Company 
against  E.  Crane  and  others  to  set  aside  cer- 
tain conveyances  E.  Oane  to  his  daugh- 
ters, defendants  Amdla  H,  Howard  and  A. 


O.  Stllea.  as  hi  trwaA  of  creditors,  In  which 
Judgment  was  reaidwed  against  all  the  de- 
f  aidants  by  default  Afterwards  dtfendants 
inward  and  Stfies  filed  a  motion  to  set  aside 
and  vacate  the  Judgment,  and  tor  leave  to 
answer  and  defend,  on  the  ground  that  no 
copy  of  the  complaint  and  summons  had 
been  served  on  th«u,  and  that  they  bad  nev- 
er emifloyed  or  auOiOTlsed  any  attorney  to 
appear  for  them,  or  entered  any  appearance 
In  said  case.  Prom  an  order  permittliv  said 
defendants  to  answer  to  ^e  merits  npon  filing 
a  bond  fOr  the  payment  to  plaintiff  of  the 
costs  and  damages,  If  any,  sustained  rea- 
son of  a  trial.  In  the  event  that  It  should 
finally  recover  Judgment  against  suCh  defend- 
ants, plaintiff  appeals.  AflSrmed. 

Trenmor  Coflln,  for  appeUaut.  Wren  &  Ju* 
lien.  Cor  respondoita. 

3iASSET,  3.  TUs  suit  was  Instituted  In 
May,  1894,  to  set  aside  certain  conveyances 
of  real  estate  alleged  to  have  been  made  tiy 
E.  Crane  to  his  daughters.  Amelia  H.  BEow- 
ard  and  A.  O.  Stiles,  for  the  purpose  of  de- 
frauding creditors.  The  defwdanta  EL  Crane 
and  Mary  E.  Crane  were  duly  served  wltb 
summons,  and  appeared  to  the  action  by  at- 
torney, and  demurred  to  the  complaint,  which 
demurrer  was  subsequently  overruled,  and 
time  given  In  which  to  answer.  On  the  28th 
day  of  January,  1SB7,  R.  M.  (Harke,  who  had 
been  employed  as  the  attorney  for  the  re- 
spondents Stiles  and  Howard  by  B.  O.  Crane, 
their  brother,  entered  on  appearance  and 
waiver  of  summons.  In  writing,  for  them.  It 
further  appears  that  Mr.  Clarke  filed  a  de- 
murrer to  the  cfHupialnt  on  behalf  of  the 
respondents,  which  was  subsequently  over- 
ruled by  the  court,  and  thne  was  given  to 
answw.  No  answer  having  been  filed  In  the 
action,  default  was  duly  entwed  fliereln 
against  all  the  defendants  on  the  ISth  day  of 
February.  1897;  and  Judgment  was  duly  giv- 
en In  said  action  against  all  the  defendants 
on  the  aoth  day  of  February,  1897.  On  the 
27th  day  of  March,  1887,  the  property  de- 
scribed In  the  complaint  was  sold  by  the 
sheriff  of  WafOioe  county  pursuant  to  said 
judgment  and  decree.  On  the  day  of  sale 
the  respondents  StUes  and  Howard  sored  no- 
tice upon  the  sheriff  of  Washoe  cotmty  and 
the  appellants,  to  the  effect  that  tiiey  were 
the  owners  In  fee  of  cCTtoln  portions  of  the 
land  mentioned  In  the  complaint  and  decree, 
which  was  about  to  be  sold  thereunder,  and 
that  they  had  never  had  any  notice  of  any 
suit  pendhig  against  them  by  Stanton,  l%omp- 
son  &  Co..  and  that  th^  had  never  i^eared 
la  any  such  action,  nor  authorized  any  one 
to  api>ear  hi  their  b^alf.  On  the  10th  day  of 
August,  1887,  the  respondents  served  a  notice 
of  motion,  to  be  heard  on  the  18tb  day  of 
Au»ni8t,  1807,  to  set  aside  and  vacate  the 
Judgment  and  decree  of  the  court  entered 
against  them  by  d^ifit,  and  for  leave  to  an- 
swer and  defend  therein  for  the  reason  that 
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no  cop;  of  the  complaint  aod  summons  had 
ever  been  served  upon  said  reBpondenta,  and 
for  the  further  reason  that  they  had  never 
employed  nor  authorized  any  attorney  to  ap- 
pear for  th«n,  and  had  never  entered  any  ap- 
pearance in  said  cause,  and  had  no  knowledge 
that  said  cause  was  pending  In  said  court 
until  after  the  judgment  and  decree  had 
been  entered.  The  respondents  filed  their 
separate  affidavits  on  the  9th  day  of  August, 
ia*7,  In  support  of  said  motion,  In  each  of 
which  it  was  alleged  that  respondents  were 
married  women,  and  residents  of  the  state 
of  California;  that  thwe  had  never  been  any 
Bervlce  upon  either  of  the  respondents  of  the 
summons  and  copy  of  the  complaint;  and  that 
neither  had  ever  employed  or  authorized  any 
attorney  to  enter  an  appearance  in  said  cause, 
or  otherwise,  or  to  act  for  them,  in  any  man- 
ner or  matter,  as  their  attorney  In  said  cause. 
These  affidavits  further  set  up  facts  which, 
If  true,  show  a  meritorious  defense  to  the 
action.  On  the  18th  day  of  August,  1897, 
the  court,  on  the  hearing  of  the  motion  of 
respondents  npon  the  affidavits  and  oral  tes- 
timony offered,  ordered  that  the  Judgment 
be  permitted  to  stand  as  security  for  the 
plaintiffs  against  any  acts  of  the  respond- 
ents prejudicial  to  their  rights,  pending  a 
trial  of  the  cause  upon  its  merits,  and  that 
the  respondents  Howard  and  Stiles  be  allowed 
to  answer  In  said  cause  to  the  merits,  upon 
Slli^  a  sufficient  undertaking,  conditioned 
for  the  ijayment  to  the  appellants  of  the  costs 
and  damages  they  might  sustain  by  reason 
of  a  trial  of  said  cause.  In  the  event  the 
appellants  should  finally  recover  Judgment 
against  them.  From  this  order  the  appeal 
has  been  taken. 

Testimony  was  offered  on  the  hearing  of 
the  motion  relative  to  the  authority  of  Mr. 
Clarke  to  appear  for  the  respondents  in  said 
action,  which  is,  on  some  points,  conflicting. 
A  careful  review  of  such  testimony  conclu- 
slvely  shows  that  Gen.  Clarke  was  employed 
by  E.  O.  Crane,  the  brother  of  the  respond- 
ents, to  enter  their  appearance  In  said  ac- 
tion. We  are  also  of  the  opinion  that  the 
testimony  shows  that  the  respondents  had 
never  authorized  such  employment  Consid- 
erable testimony  was  offered  with  respect  to 
an  agreement  regarding  this  action,  made  be- 
tween counsel  for  appellants  and  Gen.  Clarke, 
growing  out  of  an  action  pending  In  the  Unit- 
ed States  circuit  court,  wherein  the  appel- 
lants were  plaintiffs  and  E.  Crane  and  others 
were  defendants,  involving  the  same  matters, 
but  to  which  action  these  respondents  were 
not  parties.  It  is  not  necessaiy  that  this 
agreement  should  be  considered,  in  deter- 
mining this  case,  for  the  reason  that  the 
same  was  never  reduced  to  writing,  nor  en- 
tered of  record  on  the  minutes  of  the  court, 
as  required  by  the  mles  and  practice  of  the 
court  It  is  contended  on  behalf  of  the  ap- 
pellants that  the  action  of  the  lower  court 
in  this  matter  te  erroneous,  for  the  reasons: 
First,  that  there  Is  no  showing  on  the  part 


of  the  respondents  that  Gen.  Clarke,  who  ap- 
peared for  them,  was  Insolvoit,  or  unable  to 
respond  in  damages,  or  that  there  was  any 
fraud  or  collusion  between  appellants  and 
said  attorney;  second,  that  the  respondents 
have  not  shown  sufficient  diligence  to  entitle 
them  to  the  relief  obtained;  third,  that  It 
was  error  to  allow  the  respondents  to  answer 
to  the  merits,  without  Imposing  as  a  condi- 
tion the  payment  of  the  costs  that  had  been 
incmred  prior  to  the  date  of  the  order.  Upon 
the  other  hand,  counsel  for  the  respondents 
contend  that  it  is  not  necessary  to  show  that 
the  attorney  who  has  appeared  without  au- 
thority la  insolvent,  or  that  there  was  fraud 
or  collusion  between  the  appellants  and  the 
attorney  who  assumed  to  iqipear  and  act  for 
the  respondents. 

The  action  of  the  lower  court  In  granting  ttie 
3rder  prayed  for  Is  based  upon  the  last  clause 
of  section  68  of  our  Code  of  ClrJl  Procedure, 
which  provides:  •    •   When  ftpom  any 

cause  the  summons  and  a  copy  of  the  complaint 
In  an  actlcm  have  not  been  personally  served 
on  the  defendant  the  court  may  allow,  on  such 
terms  as  may  be  Just  such  defendant  or  his 
legal  representatives  at  any  time  within  six 
months  a.tt&  the  rendition  of  any  Judgment  in 
such  action,  to  answer  to  the  merits  of  the  orig- 
inal action."  Gen.  St.  1886,  {  3090.  It  wIU 
appear  from  the  reading  of  said  section  that 
there  should  Ik  a  full  period  after  the  phrase 
ending  with  the  words  "excusable  neglect." 
Otherwise  some  doubts  might  arise  as  to  the 
proper  construction  of  the  entire  section.  This 
court  has  heretofore  made  the  same  suggestion, 
In  the  case  of  Howe  v.  Coldren,  4  Nev.  175. 
It  will  be  seen  that  the  leading  question  to  be 
determined  1^  this  appeal  Is  the  power  of  at- 
torneys to  bind  or  conclude  th(»e  for  whom, 
without  authority,  they  assume  to  appear  and 
act  where  no  showing  is  made  that  such  at- 
torneys are  unable  to  respond  In  damages  to 
their  assumed  clients.  Under  the  ancient  rule 
of  the  common  law,  parties  to  actions  were  re- 
qtitred  to  be  present  and  prosecute  or  defend 
In  person,  and  special  authority  was  required 
from  the  crown  to  enable  parties  to  appear  by 
attorney.  This  rule  was  subsequently  modi- 
fled  by  statutes,  and  the  right  to  appear  by  at- 
torney was  thereby  recognized.  In  the  ear- 
lier history  of  the  practice  under  these  stat- 
utes, attorneys  were  appointed  orally  in  court. 
Afterwards  they  were  appointed  by  warrant 
and  such  warrant  was  required  to  be  ffied. 
The  strictness  of  this  rule  has  been  gradually 
relaxed,  until  It  Is  now  well  settled  that  a 
regular  attorney  ap[>earing  in  an  action  will 
be  presumed  to  have  authority  to  so  do,  with- 
out warrant.  Harshey  v.  Blackmarr,  20  Iowa, 
161.  It  was  also  the  settled  rule  under  the 
old  practice  that  where  an  attorney  appeared 
for  a  defendant  In  an  action  wherein  a  writ  bad 
not  been  served,  without  authority,  the  Judg- 
ment against  such  defendant  was  held  to  be 
regular,  unless  it  appeared  there  was  fraud  or 
collusion  between  the  plaintiffs  and  such  at- 
torney, or  unless  the  attorney  was  unable  to 


Digitized  by  Google 


118 


U  PAGIFIO 


SBFOBTBB. 


<KeT. 


answa  for  damages  to  bla  aasomed  dlent 
Denton  v.  Noyo.  6  Am.  Dee.  237.  The  reason 
of  thla  nile  waa  well  grounded.  By  licensing 
attomers,  the  conrts  recommend  tbem  to  the 
coQfldence  or  the  pubhc,  and  the  opposite  party 
who  baa  concerns  with  an  attorney  to  litigation 
should  not  be  required  to  look  beyond  the  attor- 
ney to  Mb  authority.  The  mere  fact  of  his  ap- 
pearance was  deemed  sufficient  for  the  adverse 
party  and  for  the  court  This  rale  was  some- 
what modified  1^  the  court  to  Denton  t.  Ncfyea, 
supra,  by  allowing  the  defendant  to  make  a 
defense  to  the  suit  Kent,  G.  J.,  who  rendovd 
the  opinion,  gires  the  reason  tor  8a<di  modifi- 
cation In  obserrlng  that:  "If  there  had  been 
any  collusion  between  the  plaintiffs  and  the  at- 
torney for  the  defendant,  it  would  have  alters 
ed  tbe  case,  but  there  is  none  shown  or  pre- 
tended; and  my  whole  opinion  proceeds  on  the 
ground  thatthe  plaintiffs  hare  acted  with  good 
faith.  I  am  disposed,  therefore,  to  prerent 
all  possible  Injury  to  the  defendant,  and  at  the 
same  time  save  theplalntiffs  from  harm.  This 
can  be  done  only  by  preserring  the  lien  which 
the  phdntiffs  Imve  acquired  by  their  judgment, 
and  by  giving  tbe  defendant  an  opportunity  to 
plead,  if  he  has  any  plea  to  make,  to  the  mer- 
its." It  wlU  thus  be  seen  that  Denton  t. 
Noyea  adopts  the  old  rule,  with  the  modification 
as  above  stated;  and  to  subsequent  cases  in- 
volving a  like  question  thia  rule  has  been  fol- 
lowed, ui»n  the  prtodple  of  stare  decisis,  yet 
has  been  frequently  pronounced  as  harsh. 
Meacham  v.  Dudley,  6  Wend.  514;  Williams 
V.  Van  Valkenbui^,  16  How.  Frac.  144;  Allen 
V.  Stone,  10  Barb.  547;  Campbell  v.  Bristol, 
19  Wend.  101.  An  examination  of  the  authori- 
ties to  other  states  will  show  that  the  Tiwrtrhnpaff 
of  the  rule  as  laid  down  to  Denton  v.  Noyes, 
supra,  has  been  so  modified  that  it  is  now  the 
practice  to  relieve  parties  from  Judgments  ren- 
dered against  tbem  in  consequence  of  the  acts 
of  unautborized  attorneys,  without  regard  tr 
the  ability  of  the  attorney  to  respond  to  hit 
assumed  client  for  damages.  See  Harshey  v. 
lilackmarr,  supra,  and  authorities  therein  cited; 
Handley  v.  Jackson  (Or.)  00  Pac  915.  We  re- 
gard tbe  reaaoning  and  authorities  to  the  case 
of  Harshey  T.  Blackmarr,  supra,  as  conclusive 
upon  this  point.  Judge  Dillon,  who  rendered 
the  opinion  to  Harshey  v.  Blackmarr,  very 
clearly  demonstrates  tbe  harshness  and  Injus- 
tice of  the  old  rule,  and,  to  commenting  upon 
that,  says:  "It  obliges  a  person  to  be  bound 
by  the  unauthorized  act  of  a  mere  stranger.  It 
btods  him  by  a  Judgment  ot  a  court,  without 
a  day  to  court  It  rdieves  the  other  party  of 
a  duty  which  In  reason  belongs  to  him,  vis.  to 
serve  bis  process,  and  to  see.  at  bis  p^il,  that 
bis  adversary  Is  to  court  And  It  carries  out 
this  unsoundness  by  compelling  the  wrong  par- 
ty to  look  to  the  attorn^.  True,  reason  and 
logic  would  say.  if  an  attorney  appeared  for  me 
without  my  knowledge  or  authority,  express  or 
Implied,  I  should  not  be  bound  by  the  act,  If 
never  ratified,  or  promptly  disavowed;  and  if 


the  adverse  party,  being  ignorant  of  the  want 
ot  auth<»ity,  and  carelessly  omitting  to  serve 
process,  or  to  require  tbe  attorney  to  show  his 
author!^,  has  been  damaged,  he,  and  not  my- 
self, ehoidd  be  the  one  to  look  to  the  attor- 
ney." In  the  case  of  Handlegr  v.  Jackson, 
supra.  Wolverton,  J.,  speaking  to  the  same 
point,  uses  the  ftdlowlng  language:  'The  to- 
eztoBble  logic  of  this  great  Jurist  has  had  Its 
effect,  so  that  l^iere  Is  now  no  longer  any 
doilM  but  that  ttie  enforcement  of  a  Judg- 
ment obtained  and  resting  upon  the  unau- 
tborixed  appearance  of  an  attorney  may  be  re- 
stmtoed  to  equity,  Irre^ectlve  of  the  question, 
wheOier  the  attorney  Is  respon^Ue  or  irrespon- 
BlUe,  or  acted  by  procurement  or  collusion  with 
his  antagonist"  It  la  clearly  apparmt  from 
the  record  that  Gen.  CSarke  acted  to  good  faith 
to  assuming  that  the  brother  of  the  respond- 
ents had  authority  to  employ  him  to  appear  for 
them.  It  Is  equally  clear  that  the  zeqmndento 
had  never  authorized  such  employment  and 
appearance.  It  is  equally  clear  that  there  waa 
no  collusion  or  fraud  between  the  appdianto 
and  Gen.  Clarke,  It  Is  also  dear  that  the  re- 
spondents had  shown  a  good  defense  to  the 
merits.  It  would  therefore  be  unjust  to  the 
respondents  to  base  their  right  to  relief,  under 
these  circumstances,  upon  the  ability  of  the 
attom^  to  answer  to  them  for  damages;  for 
some  doubt  may  be  repressed,  under  the  facts, 
as  to  whether  the  attorney  was  liable  for  such 
damages.  We  must  also  hdd  that  undo:  the 
last  clause  of  section  68  of  our  practice  act, 
above  dted,— the  clause  upon  which  the  action 
of  the  court  to  ttUs  case  Is  manifestly  based,— 
the  respondents  were  not  gtolty  of  laches  to 
this  proceeding,  as  that  clause  confers  uprai  the 
respondent  the  right  at  any  time  wlthto  six 
months  after  the  rendition  ot  the  Judgment  to 
answer  to  the  merlto  of  the  action,  where, 
from  any  cause,  the  summons  and  copy  of 
the  complaint  have  not  been  personally  serv- 
ed upon  them.  This  proceeding  was  com- 
menced within  the  time  limited  by  that 
clause. 

Neither  can  the  appellanto  complain  of  the 
failure  of  the  court  to  order  the  payment  of 
Incurred  costs  as  a  condition  to  the  right  of 
respondents  to  answer.  The  cases  cited  In 
support  of  this  contention  arise  under  a  pre- 
ceding clause  of  tbe  same  section  of  the 
practice  act,  where  default  has  been  Mitered 
upon  service  of  process.  The  order  of  the 
court  is  based  upon  Just  terms,  for  it  permits 
the  judgment  to  stand,  thereby  preserving 
the  lien  of  the  Judgment,  and  requires  the 
respondents  to  give  a  sufficient  undertaking, 
conditioned  for  the  payment  of  tbe  costs  and 
damages  which  the  appellants  might  sustoln 
by  reason  of  a  trial  of  said  cause  In  the 
event  they  should  finally  recover  Judgment 
For  these  reasons  the  order  of  the  lower 
court  is  hereby  affirmed. 

BELKNAP,  0.  and  BONNIFIELD,  J., 
concur. 
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UNITED  STATES  NAT.  BANK  t.  NA- 
TIONAL BANK  OF  GUTHRIE. 
CUNNINGHAM  t.  GBAY. 
(Supreme  Court  of  Oklahoma.    July  30,  1897.) 
Appeal— Review  — CoMPKNSATiox  or  Rbcbitxrs 

— TaUST  ESTATX— Jl-nQB  AKD  RlCElTBR 
— ISTRRESTRD  PARTIES. 

1.  No  aptK^l  findings  faaTing  been  requnted 
Rnd  the  erldence  hi  each  insuiDce  tendiuf  to 
support  the  conclusion  which  the  court  arrived 
at  and  announced,  such  fiudlnRs  will  not  be  re- 
▼ie^ved  here,  the  caxe  not  having  been  one  in 
which  it  can  be  said  that  there  ia  no  evidence 
which  justitiee  the  findings  of  the  court. 

2.  In  making  an  onler  for  compenaation  of 
and  allowance  to  a  reerirer,  the  court  is  not  cs- 
trtpped  by  any  ora!  direction  or  order  wliicb  may 
hove  been  mode  by  a  precediujt  Judge  of  the 
Kumo  court,  the  fjnicrs  never  havmg  been  iu- 
coiyorated  in  wrilinj;  and  signed  by  tlie  judge, 
and  it  having  been  made  to  uppt-nr  and  having 
been  found  by  the  court  that  the  judge  who 
appointed  the  receiver,  and  whose  urdeni  are  at- 
tempted to  l)e  shown,  was  interested  in  the  trust 
estate  as  a  debtor. 

lanney,  J,,  dissenting. 

On  Kehearing. 

1.  Evidence  examined,  and  held  sufficient  to 
show  that  both  the  receiver  and  the  judge  niio 
appointea  bim  sufitained  such  relations  to  the 
insolvent  hank  and  its  iiresident,  at  the  time  of 
such  appointment,  as  to  be  interested  in  the 
adm  in  ist  ration  of  the  trust  estate,  and  therefore 
improper  pL-rsons  to  BUi>en'ise  the  Hcttlemeut  and 
diKtribution  of  same. 

2.  Receivers  of  loHolvent  histitntions  should 
only  be  allowed  adequate  compensation  for  the 
amonot  and  cliaracter  of  the  services  iwrformed 
by  them  for  the  trust  estates  pluceu  in  their 
charge,  and  nwless  and  extravRKant  expendi- 
tures made  by  them  should  be  disallowed. 

Tarsney,  J.,  diaaeutlng. 

BhTor  from  district  court,  Logan  ctmnty; 
before  Justice  Jobn  H.  Burford. 

Action  by  the  United  States  Nat1<mal  Bank 
against  tbe  National  Bank  of  Onthrie  for  the 
appointment  of  a  receiver.  Harper  S.  Cun- 
ningbam  was  appointed  receiver,  and,  after 
remoral,  presented  a  claim  for  compensation 
to  his  8UCce«sor,  W.  H.  Gray.  From  the 
Jndgment  the  United  States  National  Bank 
and  Harper  8.  Cunningham  bring  error.  Af- 
firmed. 

m  May,  1892,  the  United  States  National 
Bank  held  $30,000  of  stock  In  tbe  NuUoual 
Bank  of  Guthrie  as  collateral  security  for  a 
loan  of  that  amount  and  brought  suit  against 
that  institution,  L.  De  Steiguer,  Its  president, 
and  its  other  officials,  alleging  In  the  peti- 
tion, sworn  to  by  a  stockholder,  among  otbor 
things,  that  the  latter  bank  was  insolvent; 
that  its  funds  had  been  and  were  being 
fraudulently  embodied  for  bis  own  use  and 
mlsai^lled  and  squandered  by  De  Steiguer 
and  its  other  officers,  who  were  also  insol- 
vent. The  petition  averred  that  a  large 
quantity,  probably  $40,000,  of  the  bank's  as- 
sets had  been  made  away  with  by  tbe  de- 
fendants, and  prayeil  for  a  receiver  and  a 
final  winding  up  of  the  bank's  affairs.  The 
petition  was  drawn  up  by  Mr.  WUby,  who 
appeared  as  attorney  for  the  United  States 
National  Bank.    The  answers  were  drawn 


In  behalf  of  the  bank  by  Harper  S.  Cunning- 
ham, who  appeared  for  De  Steiguer  and  for 
tbe  defendant  bank,  and  signed  the  separate 
answers  of  each  of  them.  Tbe  answer  hi 
behalf  of  the  bank  averred  that  "this  asso- 
ciation is  free  from  liabilities  of  all  kinds"; 
to  which  answer  James  E.  Turner,  as  quali- 
fied and  acting  cashier  of  the  National  Bank 
of  Guthrie,  swore  to  as  true  "to  substance 
and  In  fact."  Afterwards  tbe  signature  of 
Cunningham  was  stricken  from  these  an- 
swers, and  they  were  then  signed  by  Charles 
A.  Berger,  as  attorney  for  tbe  defendant  De 
Steiguer,  and  also  as  attorney  for  the  Na- 
tional Bank  of  Guthrie.  Thereafter,  as  tes- 
tified to  by  Mr.  Cunningham,  a  private  agree- 
ment was  entered  into  between  Mr.  WLiby 
and  himself,  whereby,  without  notice  to  the 
creditors  or  the  stockholders,  they  agreed  that 
Cunningham  should  be  appointed  receiver, 
and  that,  "If  the  court  would  consent  to  It, 
that  I  would  employ  him  [Wisby]  as  attorney 
for  the  receiver."  This  arrangement  was 
afterwards  confirmed  by  the  court.  J.  W. 
MirNenl,  a  banker  of  Guthrie,  was  at  the  time 
also  a  candidate  for  the  appointment  of  re- 
ceiver. 

iluch  testimony  was  taken  before  the  dis- 
trict court  upon  the  exceptions  below,  both 
oral,  by  deposition,  and  Including  the  record 
itself.  It  appears  from  the  testimony  of  Mr. 
Cunningham  that  the  next  day  after  his  ap- 
jwintment  by  the  court  the  judge,  Green, 
came  to  Mm,  and  asked  for  money,  saying 
that  he  must  have  money  for  an  Immediate 
payment  demanded  by  McNeal;  that  he  was 
not  yet  In  the  possession  of  the  assets  of  the 
bank;  and  that  he  (Cunningham)  assisted 
the  Judge  In  procuring  a  loan  of  jtooO  from  De 
Steiguer  out  of  the  assets  of  the  bank  of 
which  he  had  the  day  before  been  appointed 
receiver.  The  Judge  of  the  court  who  had 
thus  made  his  appointment  as  receiver,  and 
received  the  loan  as  stated,  was  already  In- 
debted to  the  National  Bank  of  Guthrie  In 
the  sum  of  $1,000,  to  which  the  new  loan  was 
added,  the  whole  embodied  In  a  single  note, 
then  aggregating  $1,010,  which  was  dated 
back  30  days,  and  made  payable  to  the  Na- 
tional Bank  of  Guthrie  GO  days  after  date. 
This  note  became  a  part  of  the  assets  of  the 
bank  pending  the  transference  of  the  assets 
to  the  receiver,  Cuuniugham,  and  was  the 
next  day  after  the  loan  was  made  turned 
over  to  him  as  a.  part  of  those  assets.  A  day 
or  so  after,  June  lOth,  and  before  the  receiver 
bad  qualified  and  taken  possession  of  all  of 
the  assets,  a  representative  of  the  comptroller 
of  tbe  currcDcy  came  to  Guthrie  to  take 
charge  of  the  bank  and  to  examine  its  books 
and  assets.  The  as.sets  of  the  bank  were  at 
that  time  In  the  process  of  delivery  by  the 
president  of  the  bank,  De  Steiguer,  to  Cun- 
ningham, as  receiver,  but  leaving  $40,000  of 
them  uncollected  from  the  insolvent  institu- 
tion; and,  as  he  testified  at  the  hearing  be- 
fore the  district  court,  Judge  Burford  presid- 
ing, be  was  not  "at  the  time  bunting  more 
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assets,"  and  after  consalting  with  the  Judge 
who  appointed  him  as  to  what  his  proper 
course  would  be  to  avoid  giving  to  Mr.  Mo* 
Knight,  the  r^rraentatlve  of  the  comptroller, 
an  examination  of  the  books,  left  the  terrl- 
toiT  for  a  month.  Mr.  Cuanlngham  further 
testified  that  he  never  made  any  eramlnatlon 
of  the  books  of  the  bank  in  order  to  ascer- 
tain wlutt  he,  as  receiver,  was  entiUed  to,  and 
whether  he  had  received  all  the  assets  which 
be  was  entiUed  to^  because  he  could  not  un- 
derstand them  himself,  and  because  "De 
Stelguer  and  Tomer  had  said  that  ther  bal- 
anced the  books." 

After  the  arrangement  by  which  Cunning- 
ham was  made  receiver,  and  Mr.  WIsby  made 
attorney  for  him,  as  receiver,  and  because 
of  It,  the  United  States  National  Bank  dls- 
charged  Mr.  Wlsby  from  Its  employment 
He  was,  however,  retained  by  Mr.  Cunning- 
ham as  attorney  for  him  as  receiver,  and  ap- 
peared for  him  upon  several  applications 
made  th«^fter  by  the  United  States  Na- 
tional Bank  and  other  creditors  for  his  re- 
moval. A  schedule  of  assets  filed  by  the  re- 
ceiver showed  the  nominal  assets  to  be 
$121,000.  Of  the  money  collected  out  of  this 
sum,  the  receiver  collected  during  the  first 
6  months  the  sum  of  $6,549.45,  and  $334.20 
from  rents;  during  the  second  G  months  he 
collected  $3,724.01.  and  $879.98  from  rents; 
and  during  the  third  6  months  the  proceeds 
from  crflecHons  were  $753.81.  and  from  rents 
$854.95,— making  a  total  collected  during  the 
first  18  months  of  $13,096.  During  the 
ensuing  15  months  the  receiver  collected  $4,- 
561,  making  a  total  of  $17,658.  A  final 
statement  was  not  made  before  Judge  Green 
when  he  went  off  the  bench.  His  suCdeesor, 
Judge  Dale,  was  interested  as  one  of  the 
bondsm^  of  the  receiver,  and  the  case  was 
taken  upon  change  of  venne  to  Judge  Bur- 
ford. 

The  receiver,  under  order  from  the  court, 
filed  a  second  report  of  his  proceedings  on 
August  23,  1894.  On  November  6,  1894,  ex- 
ceptions were  filed  to  this  report  by  the  Unit- 
ed States  National  Bank  and  other  stockhold- 
ers, and  on  the  4th  day  of  May,  1895,  the  re- 
ceiver filed  his  third  report.  In  this  report 
the  receiver  claims,  among  other  credits  to 
which  he  is  entitled,  $1,601.15  for  clerk  hire, 
$540  for  rent  of  office,  $1,611  for  expenses 
of  travel,  $2,256  for  attorney's  fees,  $500  at- 
torney's fee  for  himself,  and  claims  of  his 
own  amounting  to  $997,  and,  after  charging 
himself  with  $17,658.70,  claims  a  balance  due 
to  him  of  $1,065.79.  He  states  In  his  testi- 
mony that  he  had  never  examined  the  books, 
and  was  "obliged  to  say  that  I  cannot  tell 
anything  about  them,  and  I  had  never  really 
tried,  for  what  examination  I  had  given  them 
shows  that  th^  are  too  complicated  for  me 
to  comprehend";  and  that.  If  any  trouble 
arose,  Mr.  Turner,  the  cashier,  who  had 
Bwom  to  the  petition  that  the  bank  had  no 
liabilities  and  had  been  employed  by  the  re- 
ceiver as  his  clerk,  would,  it  any  cause  arose 
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for  1^  look  It  up,  and  he  would  adjust  It  In 
that  w^.  Receipts  for  expenditures  wer« 
In  many  cases  not  taken.  The  bank  held  a 
large  claim  against  De  Steigner,  who  was  also 
indebted  to  the  receiver  for  pei'sonal  services. 
At  the  instance  of  the  receiver,  De  Steiguer 
came  to  Guthrie  at  different  times  hi  order  to 
give  Information  to  the  receiver  about  the 
bank's  affairs.  The  expenses  of  these  trips 
of  De  St^guer  were  compensated  by  the  re- 
ceiver to  De  Stelguer  by  taking  the  money  out 
of  the  assets  of  the  bank,  and  applying  It  up- 
on an  amount  claimed  to  be  due  from  De 
SteigUOT  to  himself  upon  private  account; 
thus  by  the  arrangement  recouping  himself 
at  the  cost  of  the  bank,  while  the  bank's  ac- 
count due  from  De  Stelguer  remained  unpaid. 
Mr.  Cunningham  was,  under  an  engagement 
prior  to  his  appointment  as  receiver,  to  con- 
duct litigation  in  behalf  of  the  bank  against 
the  provisional  governments  of  Guthrie.  He 
afterwards  received  warrants  in  compensa- 
tion therefor,  and  turned  them  into  the  as- 
sets of  the  bank  after  Its  failure,  taldng  out 
of  the  bank  at  the  same  time  $997  In  cash, 
although  the  warrants  were  then  repudiated 
and  in  litigation.  The  testimony  shows  that 
during  the  period  of  the  receivership  he  was 
also  attorney  for  De  Steiguer,  and  was  de- 
manding and  receiving  compensation  from 
him.  It  appears  from  his  own  evidence  that 
while  the  National  Bank  of  Guthrie  was  thus 
insolvent  and  unable  to  pay  its  debts,  and 
its  stock  ot  no  value,  he  turned  over  these 
promissory  notes  to  the  makers  of  them,  re- 
spectively, in  exchange  for  the  blocks  of  stock 
which  they  each  respectively  held ;  that 
among  the  assets  of  the  bank,  when  he  took 
charge  of  it,  he  found  the  note  of  J.  E.  Tur- 
ner for  $10,000,  one  of  EL  Randall  for  $5,000, 
and  one  of  F.  H.  Tbwing  for  $10,000,  one  of 
De  Stelguer  for  $3,000,  one  of  the  Guthrie 
Luml>er  Company  <a  company  In  which  De 
Stelguer  was  an  owner)  for  $4,500,  one  of 
Thomas  McPherson  for  $2,071.78,  an  over- 
draft of  the  Guthrie  Lmnher  Company  for 
$1,064,  one  of  W.  I.  Edgar  for  $1,081.00, 
with  others  In  smaller  sums;  and  that  al- 
most the  whole  amount  of  these  evidences  of 
indebtedness  was  accommodation  paper  for 
De  Stelguer,  who  had  received  the  money  for 
them  which  was  probably  the  proceeds  of  the 
loan  made  by  De  Steiguer  for  the  United 
States  National  Bank.  There  Is  no  evidence 
In  the  record  as  to  the  solvency  or  Insolvency 
of  any  of  the  mak^  of  these  promls8or7 
notes,  except  of  the  Guthrie  Lumber  Com- 
pany. The  evidence  of  the  receiver  shows 
that  he  turned  these  and  other  notes,  to  the 
amount  of  $36,298.17,  over  to  the  makers  of 
the  notes  in  exchange  for  the  wwlhless  stock 
of  the  Insolvent  bank.  The  evidence  shows 
upon  the  statement  of  the  receiver,  made  un- 
der oath,  that  his  services  were  worth  $10,- 
000  to  the  trust,  and  that  he  actually  claim- 
ed $8,500;  that  with  the  exception  of  the 
first  two  months  of  the  trust,  be  did  not  col- 
I  lect,  leaving  out  the  collection  for  rents,  up- 
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on  an  average  the  sum  of  $250  -per  month 
which  he  claimed  per  month  as  salary.  The 
recelTership  was  granted  upon  a  showing  of 
the  mismanagement  of  the  bank  and  misap- 
propriation of  the  assets  of  the  bank  by  Its 
preeldent,  De  Stelguer.  It  appeared  in  the 
CTldence  of  Mr.  Cunningham  that  De  Stefgner 
controlled  stock  which  he  turned  over  for  the 
notes  of  Thwing,  Randall,  himself,  and  oth- 
ers, and  that  $3f>.298  of  notes  on  which  De 
Stelguer  was  liable  were  turned  over  to  blm 
for  $;1S,000  of  stock  held  by  htm  after  the 
failure. 

De  Stdguer  bad  heen  indebted  to  the  bank, 
therefore.  In  the  sum  of  if3fl,208.  and  the  re- 
celrer'a  Interest,  as  such,  In  behalf  of  the  bank, 
■was  adverse  to  the  Interest  of  De  Stelguer, 
and  yet,  notwithstanding  this  fact,  he  remain- 
ed In  the  employment  of  De  Stelguer  as  bis 
attorney  for  three  years,  and,  as  has  been  said, 
collected  fees  from  him;  aDd  It  was  pending 
this  duplicate  arrangement,  by  which  the  re- 
ceiver stood  in  the  position  of  defending  the 
interest  of  the  bank  as  receiver,  and  adverse 
to  the  Interest  of  the  bank,  as  attorney  for  De 
Stelgner,  that  he  turned  over  to  De  Stelguer 
this  large  amount  of  notes  while  claiming  com- 
pensation from  the  trust  at  the  rate  of  $250 
per  month.  This  partial  statement  of  the  mat- 
ters which  appear  from  the  testimony  of  the 
receiver  himself  has  been  made  for  the  purpose 
of  considering  whether  the  district  Judge, 
Judge  Bnrford,  who  presided  below,  exercised 
discretion  in  his  consideration  of  and  con- 
clusion as  to  what  was  shown  by  the  evidence. 
The  decision  of  Judge  Bnrford  tipon  the  mat- 
ters  Involved  was  made  orally,  and  taken  down 
by  the  stenographer.  It  was  extended,  and 
appears  of  record  in  the  case  In  connection 
with  his  conclusions  of  law.  He  found,  as  a 
matter  of  tAct,  that,  at  the  time  of  his  appoint- 
ment a&  receiver,  Mr.  Cunningham  was  a 
creditor  of  the  bank;  had  a  contract  with  De 
Stel^er  for  the  purpose  of  collecting  claims 
against  the  city  of  Guthrie  as  yet  unadjusted, 
and  which,  if  the  bank  was  a  party  to,  would 
have  placed  him  in  the  position  of  having  an 
adverse  claim  at  the  time  he  was  appointed 
receiver;  that  on  the  13th  day  of  June,  1892, 
Mr.  Cunningham  was  appolnterl  receiver;  at 
the  time,  according  to  his  testimony,  he  had 
resigned  as  attorney  for  the  bank,  having  been 
employed  under  a  contract  running  over  a 
period  for  whldi  the  receiver  was  appointed; 
that  Immediately  prior  to  the  appointment  of 
flie  receiver  there  were  two  applicants  for  the 
position,  Mr.  Ciraningham  and  Mr.  McNeal, 
who  was  president  of  the  Guthrie  National 
Bank;  that  the  appointment  of  Mr.  Cunning- 
ham was  tae  result  of  a  private  agreement 
made  between  himself  and  Mr,  Wlsby,  by 
which  Mr.  Wisby  was  to  become  attorney  for 
the  receiver;  that,  the  day  after  the  appoint- 
ment of  Mr.  Cunningham  as  receiver.  Judge 
Green,  who  appointed  him.  informed  him  that 
be  was  In  need  of  $500,  and  must  have  it  at 
once,  and  that  Mr.  Cunningham  then  called  De 
Steigoer,  against  whom  charges  of  appropriat- 


ing and  mismanaging  the  assets  of  the  bank 
had  been  made,  and  upon  which  charges  the 
receiver  was  appointed,  and  whose  conduct 
had  been  such  as  to  throw  suspicion  upon  bis 
relations  to  the  bank,  and  told  him  that  Judge 
Green  must  have  $500,  and  asked  him  to  make 
the  loan,  and  that  De  Stelguer  stated  that  he 
would  make  the  loan,  and  that  this  transaction 
was  consummated,  as  has  been  herein  stated, 
through  the  Instrumentality  of  the  receiver, 
who  testified  to  it,  and  that  the  Inference  was 
frotn  the  note  ot  $1,610,  which  Jucfee  Greai 
executed  at  the  time,  that  be  was  already 
Indebted  to  the  National  Bank  of  Guthrie; 
that  hi  the  management  of  the  trust  the  re- 
ceiver had  collected  and  expended  over  $17,- 
000  for  which  no  receipts  or  vouchers  have 
been  taken,  with  one  or  two  exceptions;  that 
the  trust  has  been  extravE^ntly  managed, 
and  that  many  of  the  expenditures  are  un- 
warranted, and  the  court  found  that  no  orders 
of  the  court  had  been  made,  that  there  is  no 
record  of  any  advice  or  instructions  ^ven,  and 
that  there  la  no  evidence  as  to  what  was  done 
except  the  testimony  of  tiie  receiver  and  the 
written  statement  made  by  Judge  Green  In 
the  nature  of  an  ex  parte  affidavit,  and  that 
Mr.  Cunningham  was  aware  tnat  $10,000 
worth  of  the  stock  of  the  bank  had  been  trans- 
ferred to  Mr.  Turner,  that  he  had  executed 
his  note  for  it  to  the  bank,  aud  had  borrowed 
the  $10,000  from  It  which  went  to  De  Stelguer; 
that  De  Stelguer  bad  taken  $80,000  of  the 
stock  of  the  bank,  and  had  negotiated  it  with 
the  United  States  National  Bank  of  New  York, 
and  that  the  evidence  does  not  disclose  where 
this  mooey  went  to;  that  the  receiver  has 
not  examined  the  books  of  the  bank  in  order 
to  find  where  this  money  went  to,  but  that 
prior  to  the  beginning  of  this  action  $10,000 
was  loaned  to  Tnmer,  $10,000  to  Thwing, 
another  employ^  of  the  bank,  abont  $8,000  to 
De  Stelgu«-  himself,  and  the  balance  to  De 
Stelguer  himself,  part  of  It  personally,  and 
part  of  It  to  the  lumber  company  of  whidt  he 
was  the  proprietor,  and  that  thus  the  loan  from 
the  United  States  National  Bank  was  appro- 
priated by  De  Stelguer  and  his  employ^,  one 
of  whom.  Turner,  Mr.  Cunningham  aftmvards 
employed  as  his  own  clerk  to  settle  the  trust, 
and  to  whom  he  Intrusted  the  care  of  all  the 
books  and  accounts;  that  he  avoided  the  agent 
of  tlie  treasury  department,  whom  he  knew 
was  In  Guthrie  for  the  purpose  of  demanding 
an  Inspection  of  the  books,  and  stayed  away 
from  Guthrie  to  keep  the  examiner  from  hav- 
ing access  to  the  property  of  the  bank,  and 
that  this  was  done  because  they  were  "still 
fearful  that  something  would  be  diftdosed  In 
the  investigation  or  examination";  that  the 
receiver  had  been  a  "go-between,"  after  his 
appointment  as  such,  between  the  Judge  of 
the  court  who  had  appointed  him  and  De 
Stelguer,  to  get  tlie  loan  of  $500  for  the  Judge, 
and  that  If  the  books  of  the  bank  had  been 
examined  this  matter  would  have  been  dis- 
closed. The  district  court  found  that  the  "re- 
port on  Its  face  presents  one  state  of  tacts. 
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while  the  oral  teetimony  presotB  another," 
and  that  certain  Items  la  the  r^tortB  of  credlta 
sbowed  to  be  for  one  thing  wi&i  It  ajHtean 
from  the  testimony  of  the  recdTW  that  It 
was  for  anottier  purpose,  but  connected  with 
the  same  matter.  The  lUstrlct  court  found 
that  the  proceedings  of  the  receiver  included 
no  direction  which  he  could  have  had  from 
the  judge  of  the  court  at  the  time,  and,  if  any 
was  given,  was  withlield  from  the  record,  In 
ordo-  that  the  credltws,  stockhoMen;  and  those 
Interested  might  know  nothing  of  what  was 
going  on;  and  that  If,  upon  such  a  state  (tf 
facts,  Uie  recelTW  coold  be  protected  by  oral 
direction  given  to  lilm  by  that  court  during 
that  time,  of  which  there  Is  no  testimony  ex- 
cept that  of  the  receiver  himself,  the  adoption 
of  such  a  rule  and  practice  would  be  unrea- 
sonable, and  that  the  testlnuxiy  of  such  oral 
orders  and  direction  friHu  the  district  Judge  at 
the  time,  especially  as  it  has  been  shown  tbat 
he  was  interested  and  participated  in  keeping 
the  manner  In  which  the  trust  was  managed 
secret,  can  be  no  guide  to  the  court  in  now 
examining  the  account 

Upon  the  first  item  of  disallowance  the 
district  court  found  ihat  an  Item  of  $35  had 
been  charged  to  the  bank  as  expenses  of  a 
trip  to  Kansas  City  upon  Its  collection,  and 
tliat,  aa  collateral  security  for  the  payment 
of  the  note,  the  bank  had  on  deposit  a  large 
diamond  ring;  that  the  receiver  got  a  sum 
of  money  on  anothea:  note;  that  the  receiver 
took  the  diamond  ring  himself,  and  reported 
the  note  collected,  "Cash."  The  evidence 
does  not  disclose  what  the  reiver  realized 
out  of  the  diamond  ring,  or  why  he  took  It, 
but  tbat  he  converted  It  to  bis  own  use.  It 
was  found  by  the  court  that  the  receiver  had 
gtme  to  8L  Louis  to  consult  with  Judge  Ureen, 
who  WHS  at  hia  home  at  Mt.  Carmel,  111.; 
that  the  Judge  would  not  have  been  out  of  the 
territory  more  than  30  days,  under  the  rules 
of  the  department  of  Justice;  and  that  the 
Item  of  ?00.25  for  expenses  should  be  dlaal- 
lowed,  as  Improvident  An  Item  of  %iO,  char^ 
ged  as  expenses  to  Kansas  Chy,  was  found 
by  the  court  to  have  been  unnecessarily  In- 
curred, since  Its  purpose  comprehended  no 
more  than  a  withdrawal  of  the  deixMiltH  from 
the  bank,  without  tlie  consent  of  the  comp- 
troller of  the  currency,  and  the  matter  wuld 
have  been  adjusted  by  sending  a  copy  of  the 
order  of  the  court  and  by  correspondence. 
The  court  found  that  the  books  the  bank, 
the  inwperty  of  the  trust  estate,  In  charge  of 
the  receiver,  had  been  shipped  to  Chjcago; 
that  th^  had  been  put  Into  the  bands  of  the 
receiver  the  court;  that  he  vias  responsi- 
ble for  them;  and  that  they  were  shipped  to 
Chicago  by  mistake,  through  his  own  careless- 
ness and  negligence,  and  he  should  have  had 
them  returned  at  his  personal  expense;  and 
that  the  item  of  ¥91  for  expenses  of  the  trip 
to  Chicago  to  secure  them  should  be  lUsal- 
lowed.  Otiwr  Items  for  trips  to  Wichita  and 
to  Kansas  City,  to  see  De  Stelguer,  were  dis- 
allowed because  the  evidence  In  the  case 


sbowed  that  De  Steigner  bad  perpetrated  a 
"cold  steal  or  robbery  of  the  bank";  that 
the  evidence  was  In  the  possession  of  the  re- 
ceive', and  known  to  Mm;  and  tbat  be  was 
not  Justified  in  spending  money  of  the  trust 
in  getting  De  Steiguer's  advice  upon  any 
matter  connected  with  the  bank.  An  Item  ot 
¥370  charged  by  the  receiver  for  expenses  at 
a  trip  to  Washln^n  to  make  a  settlement 
with  the  comptroUer,  and  to  get  a  small 
amount  of  money  on  d^nsit  there,  was,  as 
foimd  by  tiie  court,  "nnreasmable  and  not 
to  be  allowed."  Another  Item,  March  25, 
1883,  to  expenses  to  Kansas  City  to  see  De 
Steiguer,  940,  was  disallowed  for  the  same 
reasons  as  those  going  before.  A  simUar 
item  of  ¥162.30^  August  17,  1883,  of  ralUoad 
fare  to  Denver  to  see  one  Bockflnger,  was 
disallowed,  as  found  by  the  court  "AU  the 
information  to  be  procured  there  In  connec- 
tion with  the  man  whom  he  went  to  see,  one 
Bockfinger,  could  have  been  readUy  ascertain- 
ed by  mall."  A  similar  trip,  made  August 
2,  1^,  to  St  Louis,  to  see  one  Hill,  was 
disallowed;  the  court  finding  tbat  tl^  object 
of  his  visit  to  St.  Louis  was  to  coUect  a  iu>te 
of  ¥200  from  Hill  after  he  'lieard  that  Hill 
had  received  a  small  allowance  out  of  some 
Indian  aK>ropriatIon."  The  Item  was  disal- 
lowed, the  court  finding  that  It  was  improvi- 
dent and  the  matter  could  have  been  present- 
ed to  the  court  and  an  order  made  in  the 
premises,  in  order  to  Justify  such  an  expend- 
iture upon  BO  dight  a  provocation.  The  court 
found  from  the  evidence  that  two  desks  be- 
longing to  the  bank  were  taken  from  the 
bank  to  the  private  office  of  the  receiver, 
and  nsetl  by  Mr.  Turner  and  himself,  and 
that  a  charge  of  ¥25  a  month  for  a  period  a[ 
14  months  a^Inst  the  trust  for  desk  room 
was  made.  The  charge  was  disallowed.  The 
court  also  disallowed  a  fee  of  ¥300  c^rged 
by  the  receiver  agalust  the  trust  for  services 
rendered  in  behalf  of  De  Steiguer,  Mr.  Ixisey, 
Mr.  Cunningham,  himself,  and  othera,  to  de- 
termine the  validity  of  certain  warrants  given 
by  the  provisional  governments  of  the  city 
of  Guthrie.  The  contract  was  made  before 
the  beginning  of  the  trust  The  attorney's 
fee  was  filed  against  himself  as  receiver.  The 
Item  was  disallowed,  the  district  court  giving 
leave  to  agato  present  the  matter,  with  evi- 
dence, to  the  prssent  receiver,  Mr.  Uray. 
The  court  found  from  the  evidence  that  prior 
to  the  apiwlntment  of  Mr.  Cunningham  as 
receiver,  he  had  a  claim  of  ¥2,400  against  one 
of  the  provisional  cities  of  Outhrle,  and  a 
contract  with  De  Steiguer  by  which  the  latter 
agreed  to  purchase  and  pay  to  him  90  cents 
on  tlie  dollar  for  whatever  amount  the  dis- 
trict court  would  allow,  and  tbat  thereafter 
the  court  allowed  him  ¥1.000,  which,  together 
with  Interest  for  three  years,  amounted  to  the 
sum  of  ¥007.35,  and  that  afterwards  Mr.  Cun- 
ningham, having  become  receiver  of  the  bank, 
assigned  in  his  capacity  as  an  Individual,  to 
himself  In  his  capacity  aa  receiver,  this  war- 
rant, and  took  out  of  the  funds  of  the  bank 
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the  sum  of  $987.35  in  cash  In  payment  there- 
for. The  court  found  that  the  contract  in 
this  matter  was  signed  by  De  Stelguer,  the 
elgnatnre  appearing  to  be  In  his  own  hand- 
writing, while  the  words,  "President  of  the 
National  Bank  of  Guthrie,"  seemed  to  be  In 
the  handwriting  of  Mr.  Cunningham,  who 
wrote  the  original  contract.  The  court  adds 
that,  "of  conrse,  those  wae6s  could  have  been 
placed  there  befbre  signing;  but,  In  any  evmt, 
the  contract  was  a  contract  with  De  Stelguer, 
and  Hiat  the  added  words  were  simply  a  de- 
scription of  the  person  as  president  of  the 
bank;  that  the  contract  Is  a  contract  with  De 
Stelguer,"  and  not  with  the  bank,  and  does 
not  purport  to  be  a  contract  with  the  bank. 
The  Item  was  disallowed,  but  leave  given  to 
determine  the  master  as  betweoi  himself  and 
the  present  receiver,  Mr.  Gray,  by  proper  ac- 
tion. Attorney's  fees  were  allowed  on  Sep- 
tember 20,  1892,  to  Mr.  Wlsby  In  the  sum  of 
S602.  Judge  Burford  found  from  the  evi- 
dence that  a  retainer  fee  of  $500  had  been 
paid  to  Mr.  Wisby.  as  attorney  for  the  receiv- 
w,  at  tlie  lime  of  his  appointment  as  attor- 
ney, and  that  aome  time  afterwards  the  addl- 
tioiial  sum  at  9315  had  been  paid  to  him  for 
specific  services,  making  $1,507;  bnt  that 
these  allovances  had  not  been  oppsoveA  by 
the  court,  >and  that  attorney's  fees  paid 
to  several  other  attorneys  daring  the  progress 
at  the  trust,  and  that  Judge  Greoi  had  also 
been  pvfonnlng  aervlcea  in  behalf  of  the  trust 
which  were  credited  npon  his  note  due  the 
bank  of  fl,6ia  Judge  Bnrford  found  that 
the  amount  paid  In  CMnpensatlon  for  attor- 
ney's services  was  extravagMit  In  propor- 
tion to  the  amount  of  services  rendered,  and 
that  the  times  in  whidi  ttie  receiver  was  ad- 
Tiwd  by  Mr.  Wist^  and  services  rendered 
pmctfcally  amounted  to  nothing,  and  were 
amply  compensated  by  the  fees  of  $500  and 
$315,  respectively,  and  that  the  charge  of 
$692  should  be  disallowed.  Ttx  daim  tor  gen- 
enl  compensation  filed  by  the  receiver  of  $200 
per  month  for  33  months  amounted  to  $8,- 
250.  Tbis  charge,  the  court  found,  leaves  the 
trust  in  debt  to  the  receiver  $1,000,  after  hav- 
ing received  all  the  money.  The  testimony 
ahowB  Hiat  Judge  Green  talA  Mr.  Cunning- 
ham that  he  thought  $260  per  month  a  rea- 
sonable ccanpensatitm,  and  that  that  amount 
would  be  allowed  to  him  until  further  direc- 
tion was  made.  The  conclusion  of  Judge 
Borfozd  from  the  evidence  was  that  this  con- 
versation amounted  simply  to  a  statement  of 
the  opinion  of  the  judge,  and  was  not  an  or- 
der,  and  is  nothing  conclusive  upon  the  court, 
and  that.  Inasmuch  as  Judge  Green  was 
shown  In  the  evidence  to  have  been  Interested 
in  the  Brttlemeot  of  the  trust  estate,  be  was 
not  competent  to  decide  the  matter,  so  as  to 
be  conclusive  upon  the  court,  and  the  entire 
Item  was  dlRallowed.  The  expenses  of  the 
trip  to  Mt.  Carmel,  111.,  made  February  21, 
1804,  at  $72.30,  was  disallowed,  because  it 
was  found  In  the  evidence  to  have  been  made 
In  the  personal  Interest  of  the  receiver  in  "at- 


tempting to  sustain  hlms^  In  his  relatjons  to 
the  trust,"  and  that  it  was  a  personal  matter 
of  bis  own  and  for  his  own  benefit,  and  not 
for  the  benefit  of  the  trust.  A  further  claim, 
for  room  for  one  of  the  desks  of  the  bank  In 
the  private  office  of  the  receiver,  19  months, 
at  $10  a  month,  $190,  was  disallowed;  as 
was  also  tlie  total  sum  of  $485.50  for  the  com- 
ing to  and  fro  to  Gutlirie  of  De  Stelguer  for 
consultation  with  the  receiver.  An  allowance 
was  made  for  the  receiver  at  the  rate  of  $250 
per  month  for  the  first  G^^  months,  amount- 
ing to  $1,625;  for  the  year  1893  an  allow- 
ance was  made  of  $125  per  month,  $1,500, 
for  the  second  six  months;  and  for  the  year 
1894  $100  a  month,  which  amounts  to  $1,200; 
and  for  the  2f^  months  In  1895  the  sum  of 
$50  per  nioirtli  was  allowed,  making  $125  up 
to  the  time  the  receiver  was  removed.  Judge 
Bnrford  took  into  consideration  that  the  re- 
ceiver had  given  a  large  bond;  that  he  was 
responsible  for  the  property,  and  had  it  In 
his  own  custody;  and  while  It  was  very 
questionable  whether  the  trust  had  been  ben- 
^ted  a  dollar  by  the  receivership,  and  wheth- 
er It  was  not  worth  more  when  he  tocric  hold 
of  It  than  it  was  at  the  time  of  the  flndiiuc, 
allowance  was  made  of  $4,450,  with  suitable 
allowances  for  office  rent,  reducing  the  total 
balance  In  the  bands  of  the  receiver  to  be  ac- 
counted for  to  the  snm  of  $0,WI^. 

S.  L.  Overstreet,  for  plaintiffs  In  error. 
Horace  Speed,  for  defendant  in  error. 

McATEE,  J.  (after  stating  the  facts).  We 
have  thus  reviewed  the  findings  iix  each  par- 
ticular instance  for  the  purpose  of  showing 
that  each  conclusion  and  Judgment  was  sup- 
ported by  evidence  showing  in  Itself  as  to 
each  statement  that  facts  sufficient  In  them- 
selves upon  each  point  were  under  the  cod- 
Bideratlon  of  the  Judge  of  the  district  court 
upon  each  point  passed  npon.  When  this 
Is  the  case,  and  when  there  is  any  evidence 
upon  which  such  findings  are  made.  It  will 
not  be  reviewed  here.  Light  v.  Bank,  2 
Okl.  543,  37  Pac.  1075;  Bank  v.  Earl,  2  Okl. 
617,  39  Pac.  391;  McClure  v.  U.  S.,  116  U. 
S.  145,  6  Sup.  Ct.  321.  It  was  said  In  Hath- 
away V.  Bank,  134  U.  S.  499,  10  Sup.  Ct. 
610,  by  the  circuit  court  of  the  United 
States  for  the  district  of  Massachusetts, 
that,  "the  court  having  heard  the  evidence, 
it  was,  like  a  jury,  the  sole  Judge  of  the 
credibility  of  the  witnesses  who  appeared 
before  it,  and  the  questions  were  questions 
of  fact  on  the  evidence.  It  would  serve  no 
good  purpose  to  examine  the  evidence  crit- 
ically, nor  Is  it  our  prorinee  to  do  so.  It  is 
sufficient  to  say  that  the  case  was  not  one 
where  there  was  no  evidence  to  Justify  the 
findings  oC  the  court."  And  It  was  declared 
in  that  case,  upon  authority,  that  not  only 
will  the  findings  of  fact  by  the  lower  court 
on  the  weight  of  the  evidence  not  be  re- 
viewable on  appeal,  but  that,  where  an  ulti- 
mate fact  Is  found  by  the  lower  court,  its 
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finding  or  tbe  refusal  to  find  as  to  any  In- 
cidental fact,  whlcli  has  appeared  to  evince 
the  ultimate  facts,  will  not  be  reviewed  by 
the  supreme  court;  following  Insurance  Co, 
T.  Allen,  7  Sup.  Ct  821.  And  we  must  here 
conclude  ■tbat  the  conclusion  of  the  court 
having  been  supported  by  the  evidentiary 
facts  upon  each  proposition,  and  upon  each 
disputed  ground,  Its  judgment  will  not  be 
here  reversed. 

The  court,  Judge  Burford,  attached  no  val- 
ue to  t^e  oral  directions  of  the  Judge  who 
appointed  the  receiver,  holding  that  such  or- 
ders should  at  the  time  have  been  reduced 
to  writing;  and  that  the  court  being  a  con- 
tinuous one,  and  not  at  the  time  having 
made  the  orders  which  are  here  brought 
before  us  upon  error,  Is  not  estopped  from 
passing  upon  the  matters  in  which  written 
orders  have  not  been  obtained.  We  think 
this  holding  correct  It  has,  indeed,  been 
held  that  such  an  Interest  as  the  court  had 
in  this  case  disqualified  him  from  acting 
(Gay  V.  Mlnot.  3  Gush.  302);  and  tbat  the 
judge  having  been  Interested  as  a  debtor 
of  the  estate  disqualifies  him  (Hall  v.  Thay- 
er, 105  Mass.  222);  and  that  where  a  judge 
1b  Interested  the  usual  practice  Is  to  an- 
nonuce  the  fact  and  make  the  entry  on  his 
docket  (Moses  t.  Julian,  45  N.  H.  52).  The 
evidence  shows  that  the  Judge  who  made 
the  order  appointing  the  receiver  was  a 
debtor  of  the  bank,  and  that,  the  receiver 
having  been  appointed,  he  thereby  became 
the  debtor  of  the  receiver  on  behalf  of  the 
trust,  and  In  a  position  where  Indulgent 
conduct  towards  the  receiver  might  be  re- 
ciprocated by  Indulgent  treatment  of  the 
judge  presiding  In  the  court  Upon  such  a 
situation  It  was  said  by  Lord  Campbell,  G. 
J.,  in  the  case  of  Dimes  v.  Proprietors,  3  H. 
L.  Oas.  792,  that  "it  Is  of  the  last  Impor- 
tance that  the  maxim  that  'no  man  Is  to  be 
the  Judge  in  his  own  cause*  should  be  held 
sacred.  And  that  Is  not  to  be  confined  to  a 
cause  in  which  be  Is  a  party,  but  applies  to 
a  cause  In  which  be  has  an  interest.  •  •  * 
We  have  again  and  again  set  aside  proceed- 
ings In  Inferior  tribunals  because  an  indi- 
vidual who  bad  an  interest  In  a  cause  took 
a  part  In  the  decision.  And  It  will  have  a 
salutary  effect  upon  these  tribunals  when  It 
is  known  that  this  high  court  of  last  resort, 
in  a  case  in  which  the  lord  chancellor  of 
England  had  an  Interest,  considered  that  his 
decree  was  on  that  account  not  according 
to  law,  and  should  be  set  aside.  This  will 
be  a  lesson  to  all  inferior  tribunals  to  take 
care,  not  only  that  in  their  decrees  they  are 
not  influenced  by  their  personal  Interest,  but 
to  avoid  tiie  appearance  of  laboring  under 
such  an  influence." 

Upon  the  point  of  the  compensation  <ot  the 
receiver,  the  rule  is  well  established  tbat  it 
will  only  be  allowed  when  he  has  not  neg- 
lected hla  duty,  or  exercised  bad  faith  In  the 
conduct  of  the  trust,  or  committed  a  breach 
ot  his  obligation  In  any  way,  and  that  It 


will  ntft  be  allowed  In  a  case  of  gross  neg- 
lect or  unfaithfulness,  as  where  he  has  kept 
no  proper  accounts,  and  haa  put  the  trust 
to  ft  great  deal  of  trouble  in  determining 
his  rights,  and  that  if  he  neglects  and  will- 
fully mismanages  a  trust  estate  he  cannot 
recover  compensation  for  his  services. 
Broom,  Leg.  Max.  p.  117;  27  Am.  &  Eng. 
Enc.  Law,  187,  and  cases  cited;  Cook  v. 
Lowry,  95  N.  Y.  103;  Lehman  v.  Kothbart,  109 
111.  270,  42  N.  E.  777;  In  re  Thompson's  Es- 
tate (Gal.)  35  Pac.  991.  And  It  was  held  in 
Welsel  V.  Cobb  (N.  C.)  24  S.  E.  782,  that  "an 
allowance  of  {1,824.85  as  commissions  to  the 
trustee  of  a  partnership  estate  for  the  collec- 
tion of  and  disbursement  of  $19,032.99,  part  of 
which  arose  from  public  and  private  sales 
of  partnership  property,  Is  excessive,  $773 
having  also  been  allowed  for  clerk  hire." 
The  court  below  was,  at  least,  liberal  in  its 
allowance  of  compensation  under  the  cir- 
cumstances, and  no  review  of  the  order 
made  upon  that  point  wlU  be  had,  since  no 
cross  errors  have  been  assigned. 

The  case  began  in  Illegality  and  In  viola- 
tion of  the  statute,  since  it  was  provided  In 
the  Statutes  of  Oklahoma  of  1890,  In  force 
at  the  time  of  the  appointment  (section 
5110),  that  "no  party  or  attorney  or  other 
person  interested  in  an  action  ahall  be  ap- 
pointed receiver  therein."  The  evidence 
shows  that  Mr.  Cunningham  was  the  attor- 
ney for  the  insolTent  bank,  and  claimed  to 
be  Its  creditor;  and  It  is  not  an  unfair  state- 
ment of  the  case  to  say  that  not  only  was 
the  statute  thus  vlf^ted,  but  that  all  the 
steps  of  the  trust  are  claimed  to  have  been 
conducted,  up  to  the  time  the  case  was  as- 
signed bo  Judge  Burford,  under  an  interest- 
ed Judge.  An  Inventory  of  the  estate  was 
not  made,  as  It  should  have  been,  Immedi- 
ately, by  disinterested  appraisers.  Impor- 
tant expenditures  were  Incurred  and  assets 
disposed  of  without  any  written  order  or 
showing  made  to  the  court  The  receiver 
made  no  regular  report  or  showing  of  bis 
proceedings  In  the  estate.  The  settlement 
of  the  estate  was  procrastinated.  The  in- 
terests of  the  receiver  were  preferred  to 
those  of  the  trust  The  receiver  was  entire- 
ly Ignorant  of  bookkeeping, — of  banking; 
got  confused  when  he  examined  the  books, 
not  having  tried  to  qualify  himself  for  the 
trust.  He  erased  hia  name  from  the  an- 
swer of  the  defendant  bank  in  court,  and 
the  only  rule  of  compensation  which  seems 
to  have  been  adopted  was  to  take  every- 
thing in  sight  The  money  of  the  trust  was 
appropriated  to  the  private  uses  of  the  re- 
ceiver upon  claims  not  due  from  the  estate 
to  the  receiver.  He  never  submitted  his 
proceedings  in  the  trust  properly  to  the 
court  by  statement  made  of  record  to  be 
passed  upon.  When  finally  forced  to  make 
a  showing  of  the  manner  In  which  he  had 
administered  his  trust,  he  sought  to  justlQr 
the  expenditure  and  compensation  sought 
for  out  of  the  estate  by  taking  the  «x  pute 
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affidavit  of  Judge  Green,  no  notice  bSTlng 
been  giren  that  such  tefttlmony  was  to  be 
taken  or  Intended  to  be  taken.  Ho  room  is 
famished  by  the  evidence  to  review  the  dis- 
cretion and  conclusions,  findings,  and  judg- 
ment of  the  district  court,  and  they  will  be 
affirmed. 

BIERER  and  KBATON,  JJ.,  concur  In  the 
conclusloD  reached  In  affirming  the  Judg- 
ment of  the  trial  court  on  the  general  find- 
ing of  fact  based  upon  the  evidence  In  the 
case.  TARSNEY,  J.,  not  concurring,  and  re- 
serving the  right  to  file  a  dissenting  opinion. 

TARSNEY,  J.  (dissenting).  I  cannot  concur 
with  the  majority  of  the  court  in  the  con- 
clusion reached  in  this  case.  I  do  not  with- 
hold my  concurrence  because  of  any  disagree- 
ment with  my  brethren  as  to  any  particular 
l>rlnciple  or  proposition  of  law  stated,  if  any 
are  stated,  but  because  the  principles  of  law 
governing  the  case  are  not  applied  to  the 
facts  presented  by  the  record,  and  because 
the  facta  recited  In  the  opinion  of  the  major- 
ity are  not  the  facts  of  the  case  as  stated  in 
the  record,  and  the  conclusions  and  deduc- 
tions of  the  majority  are  not  the  fair,  natural, 
and  intimate  deductions  to  be  dispassion- 
ately drawn  from  the  facts.  The  case  comes 
here  on  appeal  from  an  order  of  the  district 
court  disallowing  certain  items  In  the  account 
of  a  receiver  for  compensation  and  for  ex- 
penditures made  In  behalf  of  the  trust  The 
appellant,  Cunningham,  had  been  receiver  of 
the  National  Bank  of  Guthrie,  and,  having 
resigned,  filed  bis  accounts,  showing  his  re- 
ceipts and  disbursements,  and  claiming  allow- 
ances for  his  compensation  as  recetver,  t<x 
moneys  paid  to  attorneys,  for  personal  ex- 
penses, aod  Tarions  other  Items  of  expendi- 
tnre.  Exertions  were  duly  filed  to  this  re- 
port and  account  of  the  receiver,  and  upon 
such  excepttons,  after  hearing  the  testimony 
offered,  the  order  was  made  from  which  this 
appeal  was  taken. 

Itie  opinion  of  the  majority  of  the  court  in 
this  case  states  that  "much  testimony  was 
taken  before  the  district  court  upon  the  excep- 
tions b^ow,  both  oral,  by  deposition,  and  In- 
duding  the  record  Itself."  The  case-made 
floes  not  show  this  statement  to  be  correct 
No  depositions  were  Introduced  or  read  upon 
the  hearing,  and  no  part  of  the  record  of  the 
case  appears  In  the  case-made  acept  the 
pleadings  and  the  order  appointing  the  re- 
ceiver. No  testimony  was  offered  by  the  ex- 
ceptors, the  only  evidence  being  the  testimony 
of  the  receiver,  Mr.  Wisby,  the  attorney  for 
the  receiver,  and  an  affidavit  of  E.  B.  Green, 
the  former  chief  Justice  of  thip  court  ftnd 
who  had  appointed  the  receiver,  and  bad  con- 
trot  and  ch^ge  of  the  case  up  to  a  time  sub- 
sequent to  the  incurring  of  the  last  Item  of 
expenditure  claimed  In  the  accounts  of  the 
receiver  In  dispute.  All  the  testimony  offer- 
ed was  offered  on  behalf  of  the  receiver,  and 
In  support  of  the  correctness  of  bis  accounts. 


In  the  absence  of  a  statute  fixing  the  com- 
pensation ef  a  receiver  (there  is  no  such  stat- 
ute In  this  territory),  the  rule  is  that  the  re- 
ceiver Is  entitled  to  a  sum  which  Is  a  reason- 
able compensation  according  to  the  degree 
of  business  capacity,  Integrity,  and  responsi- 
bility required  In  the  case,  and  may  be  a 
gross  sum,  a  salary,  or  a  percentage.  French 
V.  Glfford,  31  Iowa,  428.  The  compensation 
is  th^efore  usually  det^mined  according  to 
the  circumstances  of  the  particular  case.  In 
the  alienee  of  a  statute,  the  fixing  of  the  al- 
lowance to  receivers  Is  within  the  discretion 
of  the  coort  The  question  Is  discretionary 
only  in  the  sense  that  there  are  no  fixed  rules 
to  determine  the  proper  allowance,  and  It  is 
not  discretionary  In  the  sense  that  the  courts 
are  at  liberty  to  give  more  or  less  than  a  fair 
and  reasonable  compensation.  Central  Trust 
Co.  of  New  York  v.  Wabash,  St  L.  &  P.  By. 
Co.,  S2  Fed.  18a  It  follows  that,  If  the  re- 
ceiver Is  entitled  to  a  fair  and  reasonable 
comjtensatlon  for  his  services,  the  question 
as  to  what  is  a  fair  and  reasonaUe  compen- 
aatlon  must  be  determined  by  the  same 
methods,  rules  of  evidence,  and  procedure 
that  any  other  issue  of  facts  Is  determined 
by,  and  it  Is  not  a  proper  exercise  of  Judicial 
discretion  for  the  court  to  fix  such  compensa- 
tion arl)ltrarily  at  a  sum  greater  or  less  than 
there  is  some  evidence  showing  of  their  value. 

It  is  not  my  purpose  to  review  here  the 
conclusions  of  the  court  below  upon  each  of 
the  disputed  items  in  this  account,  or  the 
conclusion  of  the  majority  of  this  court  upon 
such  Items,  but  only  to  the  extent  necessary 
to  show  that  the  case  has  not  been  consider- 
ed or  determined  in  either  court  according  to 
the  evidence  and  the  principles  of  law  that 
should  govern.  It  would  hardly  be  contended 
that  one  occupying  a  position  of  trust  especi^ 
ally  of  the  lilgb  character  of  that  of  a  recdv- 
ersblp,  being  the  arm  of  the  court  to  take 
from  private  owners  dominion  and  control 
over  their  prcfierty,  and  devesting  them  of  all 
power  or  privilege  to  care  tw,  guard,  and 
protect  it,  should  not  be  required  to  do  all 
that  will  be  deemed  necessary  for  Its  preser- 
vation and  care  that  ordinarily  prud^t  own- 
ers would  do,  or  that  such  expenditures  as 
ordinarily  prudent  owners  of  property  vnndd 
make  for  its  care,  preservation,  or  recovery 
might  not  be  made  by  a  receiver,  and  the 
trust  be  properly  chargeable  with  such  ex.- 
pense.  The  assets  that  came  into  the  hands 
of  this  receiver  were  of  the  character  ordi- 
narily represented  by  the  assets  of  an  insolv- 
ent banlElng  Institution.  Among  the  Items  of 
his  account  disallowed  by  the  court  below 
were  a  number  for  actual  traveling  expenses 
In  endeavoring  to  gather  together  these  assets 
or  collect  moneys  due  to  the  trust.  No  claim 
la  made  that  the  expenses  were  not  incurred 
or  that  the  amounts  charged  were  In  excess 
of  the  amounts  actually  expended,  but  the 
whole  Items  are  thrown  out  and  disallowed 
on  the  ground  that  there  was  no  necessity 
or  iffopriety  in  such  expenditure^ 
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The  first  Item  disallowed  by  the  district 
court  was  an  Item  of  $35,  charged  as  expenses 
of  a  trip  to  Kansas  Cltj,  to  collect  a  note  for 
$312,  ^gned  by  one  Kenny.  The  undisputed 
facts  of  this  transaction,  as  shown  by  the  evi- 
dence, were:  That  one  Harry  Lampson,  who 
had  been  a  clerk  in  the  bank,  took  $312  of 
the  bank's  money,  executed  a  promissory  note 
for  that  sum,  and  signed  to  said  note  the  fic- 
titious name  of  Kenny;  that  he  left  with  said 
fictitious  note  In  said  bank,  as  security,  a  de- 
fective, ofT-colored  diamond  ring.  The  ring 
and  the  note  came  Into  the  hands  of  the  re- 
ceiver. The  receiver  learned  that  Lampson 
was  In  Kansas  City,  and  an  applicant  for  the 
position  of  cashier  In  a  new  bank  about  to  be 
started  there.  The  receiver,  believing  that,  If 
he  went  to  Kansas  City  while  Lampson  was 
looking  after  this  position,  he  (E^mpson) 
would  pay  the  note,  went  to  Kansas  City, 
saw  Lampson,  accused  him  of  having  fraud- 
ulently got  the  money  from  the  bank,  and  In- 
sisted on  his  taking  up  Hie  note  and  paying 
It.  Lampson  then  paid  the  receiver  $100,  and 
gave  him  his  note  for  the  balance  of  the  $312. 
The  receiver  retained  the  ring.  When  the 
receiver  returned  home,  he  charged  himself 
with  the  full  $312  In  his  accounts  with  the 
trust.  The  receiver  swears  that  the  diamond 
ring  was  not  worth  the  amount  of  $312. 
For  his  e:q>enses  on  that  trip  he  asked  an  al- 
lowance of  $35,  which  was  disallowed.  I 
fail  to  appreciate  the  basis  of  this  disallow- 
ance, or  its  affirmance  by  a  majority  of  this 
court  That  the  receiver  had  no  security  tor 
that  note  except  the  diamond  ring  Is  not  dis- 
puted. That  the  ring  was  not  sufficient  se- 
curity is  amply  demonstrated  by  the  fact  that 
Lampson,  in  addition  to  al>andonlng  the  se- 
curity, paid  to  the  receiver  $100  in  cash. 
What  the  ring  was  ^eaUy  worth  there  Is  no 
evidence  to  show,  nor  is  It  material.  The 
trust  got  all  it  was  entitled  to  wh«i  the  re- 
ceiver charged  himself  in  his  accounts  with 
the  full  face  of  the  note.  Had  not  the  re- 
ceiver gone  to  Kansas  City  at  the  time  be 
did,  and  seized  the  opportunity  of  presenting 
the  note  to  Lampson  at  a  time  when  he  was 
looking  for  and  expecting  a  Ixuratlve  situa- 
tion, and  feared  an  exposure  of  the  transac- 
tion from  which  the  note  originated,  who  be- 
lieves that  anything  would  have  t)een  real- 
ized upon  the  note  save  that  which  would 
have  been  realized  by  a  sale  of  tdie  defective 
ring?  I  think  the  action  of  the  receiver  in 
this  particular,  his  diligence  and  prompt  ac- 
tion, resulting  in  the  collection  of  a  debt  oth- 
erwise practically  worthless,  merits  commen- 
dation, rather  than  the  disallowance  of  his 
proper  charges  for  expenses  Incurred. 

The  second  Item  disallowed  was  an  item 
for  $90.25,  expenses  to  St.  Louis,  to  consult 
Judge  Green,  who  had  gone  to  Illinois  upon  a 
SO-days  vacation.  The  only  evidence  relat- 
ing to  this  transaction  Is  the  evidence  of  the 
recover,  who  testifies  that,  when  he  took 
charge  of  the  assets  of  the  bank,  he  found  a 
note  of  one  J.  S.  Turner  fi»-  $10,000,  and  one 


of  the  OuHirie  Lumber  Oonnnny  for  $4,500, 
and  an  overdraft  of  the  Gnthrle  Lumber  Com- 
pany for  $1,064.0B;  that  th^  all  really 
resented  debts  of  Louis  De  Stelguer,  who  was 
the  president  of  the  bank  and  president  of 
the  lumber  company.  The  lumber  company 
was  insolvent  The  receiver  took  the  Inmb^ 
yard  and  all  the  property  of  the  Imnber  com- 
pany at  a  valuation  of  $2,500,  and  credited 
the  same  on  the  $4,500  note,  leaving  the  re- 
maining $2,000  of  that  note  and  the  overdraft 
for  $1,004.08  without  any  security,— the  debt 
ot  an  Insolv^t  company.  De  Stelguer  made 
an  offer  to  the  receiver  to  exchange  stock  In 
the  bank  dollar  for  dollar  for  the  Turner 
note,  and  the  balance  of  the  debt  dne  from 
the  lumber  company.  The  receiver  declined 
to  make  the  trade  upon  his  own  responsibil- 
ity. De  Stelguer  threatened  that  If  the  re> 
ceiver  did  not  deal  with  him,  be  would  place 
the  stock  in  payment  of  other  of  his  liabilities; 
that  the  receiver's  only  chance  to  c(dlect  any- 
thing upon  tuese  notes  was  by  their  excbai^ 
for  the  stock,  as  Turner  and  the  lumber  com- 
pany were  insolvent.  The  receiver  agreed  to 
make  the  deal  subject  to  the  approval  of 
Judge  Green.  E>e  Stelguer  insisted  that  It 
must  be  done  at  once,  or  he  would  make  other 
disp(»al  of  the  stx>ck.  Judge  Green  was  then 
in  Illinois.  The  receive  telegraphed  him  to 
meet  him  in  St.  Louis,  which  he  did,  and 
there  Judge  Green  directed  him  to  dose  the 
deal  with  De  Stelguer.  It  Is  nowhere  in- 
sisted that  this  transaction  was  not  of  ad- 
vantage to  the  trust  It  Is  not  insisted  that 
the  $90  charged  was  not  expended,  or  that  It 
was  an  extravagant  expenditure,  but  the 
whole  Item  was  disallowed  as  improvident; 
the  theory  of  the  disallowance  of  the  court 
below  and  by  tbls  court  being  that  as  Judge 
Green  was  absent  upon  his  annual  vacation, 
whicli,  under  the  rules  of  the  department  of 
Justice,  could  not  extend  beyond  30  days,  the 
receiver  should  have  waited  until  the  judge 
returned,  and  thus  not  have  incurred  the  costs 
of  the  trip  to  St  Louis.  But  this  theory  ab- 
solutely Ignored  the  testimony  as  to  the  fact 
upon  which  the  receiver  acted,  namely,  that 
De  Stelguer  controlled  the  situation,  and 
would  not  wait  for  the  return  <^  the  judge, 
but  insisted  that  U  the  deal  was  not  con- 
summated at  once,  he  would  withdraw  his 
offer  to  exchange  the  stock  for  the  notes,  and 
would  dispose  of  the  stock  otherwise.  An- 
other Itan  disallowed  is  an  item  of  fdi,  ex- 
penses of  a  trip  to  Chicago,  to  get  possession 
of  certain  books  of  the  bank  which  had  been 
wrongfully  taken  from  the  office  of  the  re- 
ceiver, and  shipped  to  Chicago.  The  facts  of 
this  transaction,  as  shown  by  the  records, 
were  that,  during  the  absence  of  the  receive- 
from  the  city  of  Guthrie,  De  Stelguer  tele- 
graphed from  Chicago  for  certain  bf>oks  of  an 
old  bank  that  he  had  been  connected  with 
when  he  first  came  to  the  territory.  A  young 
man  named  De  Witt  to  whom  the  telegram 
was  sent  and  who  had  a  desk  In  the  re- 
ceiver's ofilce.  In  his  absence  by  mistake  seat 
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a  nninber  of  the  books  of  tbe  National  Bank 
of  Gnthrte,  tben  in  charge  of  the  receiver,  un- 
der the  impression  that  they  were  tbe  books 
of  the  other  bank,  to  De  Stel^er  at  Chicago. 
Upon  the  return  of  the  receiver  and  his  dis- 
covery of  the  absence  of  the  books,  after 
making  every  effort  to  the  agent  of  tbe  rail- 
road company  to  have  the  shipment  stopped 
In  transit,  he  consulted  with  Judge  Green, 
and,  by  his  direction,  Immediately  went  to 
Chicago,  and  recovered  the  books.  The  ma- 
jority of  tills  court  base  their  affirmance  of 
the  disallowance  of  this  item  of  expense  upon 
the  ground  tliat  tbe  boolcs  were  shipped  to 
Chicago  through  his  own  careleHsness  and 
negligence,  and  that  he  should  have  liad  them 
returned  at  his  own  personal  expense.  I 
think  this  is  carrying  the  doctrine  of  reapon- 
slUUty  for  nes^igence  to  an  extreme,  and 
that;  mless  the  receiver  can  be  held  to  be  an 
Insurer  of  property  placed  In  his  custody,  he 
ought  not  to  be  held  respondble  for  expenses 
incurred  by  reason  of  Innoc^t  mistake. 

Another  Item,  of  ftU,  expenses  of  a  trip  to 
St:  Lools,  was  disallowed.  Tiie  facts  were 
that  among  tbe  assets  was  a  note  of  $200,  sign- 
ed by  one  Hill.  HIU  had  been  notoriously  in- 
solvent, and  tbe  note  was  considered  worth- 
less. HUi  was  In  St.  Louts  to  attend  the 
meeting  of  the  Cherokee  commission.  The 
receiver  learned  that  he  had  Just  received  an 
allowance  of  $5,0U0  from  the  government, 
and,  learning  tbat  he  would  be  in  St  Louis, 
went  there  to  meet  him,  and  oideavor  to  col- 
lect the  9200.  Tbta  Item  was  rejected,  on 
the  ground  that  It  was  improvident;  that  the 
matter  oould  have  been  presented  to  tbe 
court,  and  an  order  made  in  the  premises,  In 
order  to  Justify  an  expenditure  upon  such 
sUght  provocation.  But  where  does  this  court 
get  Its  Information  that  the  mattar  could 
have  been  presented  to  the  court,  or  that  the 
ooort  having  charge  of  this  estate  was  in  ex- 
totence  at  the  time,  or  that  the  Judge  was  ac- 
cessible? If  it  was  Improvident  for  the  re- 
ceiver to  act  upon  the  Information  he  had 
and  the  expectation  which  he  had  of  realiz- 
ing upon  the  claim,  wotdd  It  not  have  been 
Improvident  for  the  court,  with  the  same  In- 
fionnatlon  and  light,  to  have  authorized  the 
expenditure!  I  cannot  concur  in  the  doctrine 
tbat  a  receiver  has  no  discretion,  or  that  he 
has  no  duty  resting  upon  Urn  to  do  that 
which  an  ordinarily  prudent  business  man 
would  do  concerning  his  own  affairs,  and 
tint  be  must,  before  proceeding  to  the  dls- 
(diarge  of  his  plain  duty,  run  to  tbe  court  for 
«  sealed  order  of  autliorlsatlon.  What  pru- 
dent business  man,  having  a  claim  of  $200 
against  an  honest  although  insolvent  debtor, 
who  bad  come  into  possettslon  of  $5,000  of 
money,  would  not  risk  an  expenditure  of  $60 
in  an  effort  to  collect  the  same?  Courts 
should  exercise  a  very  close  scrutiny  over  tbe 
acta  of  receivers  appointed  by  them.  They 
should  be  very  careful  that  other  people's 
pn^^erty  taken  from  them  by  the  arm  of  the 
law  sbonld  not  be  dissipated  to  extravagant 


claims  for  exi>enses  for  such  receivers;  but, 
oa  the  otber  hand,  they  should  also  be  care- 
ful not  to  bind  up  the  receiver  by  senseless 
rules,  that  would  not  govern  ordinarily 
shrewd  business  men,  handling  like  affairs, 
and  to  a  degree  tbat,  by  preventing  action 
on  the  part  of  the  receiver,  would  prevent  the 
marshaling  or  preservation  of  tbe  assets.  If 
courts  assiune  to  run  busiuess  affairs,  to  take 
railroads,  banks,  and  commercial  institutions 
out  of  the  hands  of  their  owners,  and  run 
tbem  for  them,  tben  they  should  run  them 
on  business  principles  and  as  prudent  own- 
era;  and  the  receiver  should  not  be  deter- 
red from  incurring  sudi  reasonable  expens- 
es as  prudent  business  men  would  incur, 
by  the  fear  of  baring  to  bear  such  expense 
himself.  In  1801,  more  than  a  year  prior  to 
the  failure  of  the  bank  and  tbe  appointment 
of  tbe  receiver,  the  bank  was  the  owner  of  a 
large  amount  of  warrants  issued  by  tbe  pro- 
visional govemmmts  of  the  cities  afterwards 
consolidated  into  the  city  of  Guthrie.  Mr. 
Cunningham  was  also  the  owner  and  holder 
of  an  amount  of  said  warrants.  The  validity 
of  said  warrants  was  disputed.  Mr.  Cunning- 
ham was  employed  by  the  bank  as  an  attor- 
ney to  test  the  validity  of  said  warrants. 
The  bank  agreed  to  pay  him  for  his  services 
$5,000.  It  is  not  questioned  but  that  Mr. 
Cimningbam  performed  tbe  services.  There 
can  be  no  question  of  the  reasonableness  of 
the  fee,  as  the  questions  Involved  have  already 
been  four  times  before  this  court  The  bank 
was  therefore  undlspntedly  indebted  to  Mr. 
Cunningbam  in  the  sum  of  $5,000  long  be- 
fore the  bank  went  into  the  hands  of  a  re- 
ceiver; that  Is  to  say,  that  it  had  contracted 
before  It  went  Into  tbe  hands  of  a  receiver  to 
pay  bim  for  such  service,  but  payment  was 
not  due,  as  tiie  litigation  had  not  terminated 
when  tbe  bank  went  Into  the  hands  of  a  re- 
ceive. There  can  be  no  question  but  what 
this  was  a  ^i»er  cliarge  against  the  assets 
of  the  bank,  and  tbat.  If  some  otber  person 
than  Mr,  Cunningham  were  receiver.  It  would 
be  a  pn^r  allowance  against  the  assets,  and 
In  an  action  against  tbe  receiver  he  could 
have  obtained  Judgment  therefor.  He  asks 
tbat  tills  sum  be  allowed.  It  must  be  borne 
in  mind  that  in  this  case,  before  the  bank 
went  into  the  hands  of  a  receiver,  all  the  cred- 
itors had  been  paid  such  debts  as  were  due. 
In  fact  all  debts  owing  by  the  bonk,  by  pre- 
vious liquidation,  had  been  settied  and  iMid 
off,  except  this  debt  of  Mr.  Cunningham,  not 
yet  due,  and  one  or  two  Insignlflcaut  items, 
omitted  In  tlie  liquidation  by  mistake;  hence 
all  the  assets  belonged  to  the  stockholdos, 
subject  only  to  this  debt  and  all  such  assets 
were  liable  for  this  debt  The  item  was  dis- 
allowed, not  because  it  was  not  a  proper 
charge  against  the  assets,  not  because  It  was 
not  due  and  payable  out  of  such  assets,  nor 
because  It  was  unreasonnbie  In  Its  amount;  It 
was  slmidy  disallowed,  the  district  court  giv- 
ing leave  to  tiie  receiver  to  again  present  the 
matter,  with  evidence,  to  tbe  present  receiver. 
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Wbat  was  the  purpose  of  this?  The  evidence 
as  to  this  Item  was  already  before  the  court. 
The  court  bad  complete  Jurisdiction.  Is  it 
the  iK)llc7  of  the  law  to  encourage  multtpll- 
ctty  at  legal  proceedings?  Why  should  the 
estate  be  charged  with  the  additional  costs 
and  expense  of  re-preeentlng  and  re*trylng 
this  matter?  There  was  but  one  duty  tar 
the  court  to  perform,— either,  upon  the  evi- 
dence before  It,  to  have  fonn^l  that  this  dalm 
was  not  a  legal  obligation  against  the  assets 
of  the  trust,  and  disallow  the  same,  or  if, 
upon  the  evidence.  It  app«ired  a  proper 
charge  against  aucb  assets,  to  hare  allowed 
the  same. 

Prior  to  the  appointment  of  Mr.  Cunning- 
ham as  a  receiver,  be  had  a  claim  of  f2,400 
against  one  of  the  provisional  dtles  vt 
Guthrie,  and  entered  Into  a  contract  with 
De  Stelgner,  as  president  of  the  bank,  by 
which  the  latter  agreed  to  purchnoe  and  pay 
to  him  90  cents  on  the  dollar  for  whatever 
amount  of  said  warrants  the  district  court 
would  allow.  Tberenner,  of  aald  warrants, 
said  district  court  allowed  91,000;  90  per 
cent  thereof,  together  with  Interest  thereon, 
amounting  to  the  6um  of  $997^.  On  this 
contract  the  receiver  asked  the  court  to  al- 
low him  the  ram  of  9097.33,  but  hla  claim 
was  disallowed.  The  court  found  that  Oila 
contract  In  the  matter  was  signed  by  De 
Stelgner;  that  the  signature  was  In  his  band- 
writlDg,  wMle  the  words  "President  of  thu 
Xatlonal  Bank  of  Guthrie"  seemed  to  be  In 
the  handwriting  of  Mr.  Cnnnlnj^m.  who 
wrote  the  original  contract;  that  the  contract 
was  a  contract  with  De  Steiguer,  and  not 
with  the  bank,  and  does  not  purport  to  be  a 
contract  with  the  bank,  although  the  contract 
Is  in  writing  and  In  this  record,  and  there  is 
no  evidence  whatever  aliunde  to  show  that 
It  was  an  Individual  contract  between  De 
Steiguer  and  this  receiver,  or  that  De  St«4guer 
was  ever  engaged  In  the  purchase  of  warrants 
on  his  Individual  account;  but  It  is  shown 
that  the  bank  was  a  dealer  in  and  a  pur- 
chaser of  such  warrants.  The  court  below 
assumed  it  to  be  an  Individual  contract  of 
De  Steiguer  bernusc  the  words  "President  of 
the  National  Bank  of  Guthrie."  after  the 
signature,  are  in  the  handwriting  of  the 
body  of  the  contract,  and  not  In  the  hand- 
writing of  Mr.  De  Stelgner.  I  cannot  here 
properly  characterhse  such  reasoning.  Noth- 
ing Is  more  common  than  for  the  draftsman 
of  an  Instrument  which  Is  to  be  signed  In  an 
official  rapacity,  after  leaving  blank  for  the 
signature,  to  add  the  official  raimclty  in 
which  It  is  to  be  slgiied.  Nine-tenths  of  the 
Judicial  orders  and  Journal  entrira  prepared 
for  our  signatures  have  the  word  "Judge" 
written  by  the  draftsman  on  the  order  or  en- 
try, after  the  space  for  the  signature.  The 
evidence  of  the  receiver  ts  clear  and  positive 
that,  in  making  such  contract,  lie  was  dealing 
with  De  Stdguer,  as  the  agent  of  the  bank; 
and  this  positive  evidence  Is  set  aidde  and 
disregarded  by  tbe  court  upon  the  frivolous 


Imoghilng  of  (he  trial  Judge  that  the  Quoted 
words  may  have  been  subsequently  added  by 
Mr.  Cunningham,  or  that  they  ml^t  bava 
been  simply  as  descriptive  of  the  person  whose 
contract  it  was.  This  Btralnlng  for  weak 
fortification  of  pre-existing  eonduslona  is  too 
ai^rent  all  through  this  ease.  Again,  al- 
though this  claim  Is  disallowed  leave  Is  given 
to  have  this  matter  determined  Jn  an  actlMi 
between  Mr.  Cunningham  and  the  presoit  re> 
celver.  Why  bring  another  action?  If 
more  proof  la  required  to  determine  whether 
De  Stelgner  or  this  trust  was  responsible 
upon  this  contract,  why  was  not  anch  proof 
demanded  thm  and  there?  The  court  had 
Jurisdiction  of  all  of  tiie  parties  and  ot  the 
subject-matter.  If  the  contract  was  a  valid 
contract  of  the  bank,  this  was  the  only  prop- 
er proceeding  hi  which  It  should  have  been 
allowed.  It  la  mere  trifling  vrlth  Justice  car 
cowardly  shrinking  from  responalblltty  fOr  a 
court  having  Jurisdiction  of  the  parties  and 
of  the  Bubject-mattera  of  the  action,  and  all 
the  evidence  havli^  been  presented,  to  dis- 
miss the  cause,  and  tell  the  plalntUf  to  com- 
mence over  again.  If  the  trial  Judge  beUered 
that  that  claim  was  not  a  Just  and  legal  claim 
against  these  assets,  he  should  have  said  b<^ 
and  disallowed  It.  tf  he  believed  It  to  be  a 
Just  and  legal  claim,  he  should  have  allowed 
the  same,  and  not  have  harassed  and  annoy- 
ed the  plaintiff,  by  compiling  him  to  enter 
Into  other  tedious  litigation  for  its  recovery, 
or  harass  and  annoy  the  present  receiver,  and 
squander  the  assets  of  his  trust  In  defending 
against  It. 

An  Item  of  91,507  paid  to  attorneys  by  the 
receiver  was  dtaallowed  to  the  extent  of 
9^92.  The  majority  of  the  court.  In  their 
opinion,  say:  "Judge  Burford  [the  trial 
Judge]  found  that  the  amount  paid  in  com- 
pulsation  for  attorney's  services  was  ex- 
travagant in  proportion  to  the  amount  of  the 
services,  and  that  the  times  In  which  the 
receiver  was  advised  by  Mr.  Wlsby,  and  serv- 
ice rendered,  practlcaUy  amounted  to  noth- 
ing, and  w«e  amply  compensated  by  the  fees 
of  9500  and  9^15.  respectively,  and  that  the 
charges  of  9602  should  be  disallowed."  Mr. 
Wlsby,  the  attorney  who  was  emjioyed  by 
the  receiver,  and  for  whose  services  tbe  al- 
lowance was  asked,  as  also  the  receiver,  who 
is  an  attorney  of  35  years'  practice,  testifies 
as  to  the  amount  of  service  performed  the 
attorneys,  and  that  such  services  were  rea- 
sonably worth  tbe  sums  paid  therefor  by  the 
receiver,  and  for  which  he  asks  allowance. 
There  was  no  other  evldeuce  as  to  the  value 
of  such  services.  Tbe  Judge  or  Jury  trying 
the  question  of  the  value  of  profes^onal  serv- 
ices is  not  bound  to  accent  as  conclusive  the 
opinion  of  profeHsIonal  wltnessea.  W^h(»«  the 
court  has  before  It  the  terms  of  ranployment, 
the  character  of  the  litigation  In  which  the 
services  were  rendered,  tbe  manner  In  which 
the  services  were  performed,  the  time  occn- 
pietl,  and  the  benefit  resulting  from  the  serv- 
ices, It  Is  the  duty  of  the  court  to  conslda'  aU 
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these  matters  in  addition  to  the  testimony  of 
the  expert  witnesses  In  determining  the  value 
of  the  services.  The  opinions  of  the  profes- 
sional men  who  are  conversant  with  the  na- 
ture and  value  of  legal  services  ore  entitled 
to  great  weight,  hut  such  opinions  are  not 
binding  or  eoncluelve.  The  court  or  Jury 
trying  the  facts  may  use  and  apply  its  own 
general  knowledge  and  Judgment,  In  the  light 
of  the  testimony,  to  detei'mlne  the  value  of 
the  services,  Bentley  v.  Brown,  37  Kan. 
14,  14  Pac.  434;  Head  v,  Hargrave,  IOC  U. 
S.  45.  If,  then,  there  was  any  evidence  on 
which  to  base  the  finding  of  the  court  below 
as  to  the  value  of  these  legal  services,  or  If 
the  Judgment  of  the  court  below  was  based 
upon  his  own  personal  knowledge  of  the 
value  of  the  services  proven,  or  established 
by  the  evidence,  then  his  findings  and  con- 
clneions  there  ought  not  to  be  disturbed;  but 
if  his  Judgment  was  based  upon  bis  general 
knowledge  of  the  value  of  legal  services,  not 
of  the  character,  kind,  or  extent  shown  by 
the  evidence,  or  If  he  clearly  overlooked  or 
disregarded  the  testimony  as  to  the  extent  of 
the  service  performed,  then  this  conclusion 
ought  not  to  be  upheld  by  this  court.  The 
trial  Judge  clearly  bases  his  conclusions  upon 
the  hypothesis  that  "the  services  rendered 
practically  amounted  to  nothing";  while  the 
evidence  shows  that  the  estate  had  been  In 
constant  litigation  for  more  than  three  years, 
not  only  In  several  of  the  district  courts  of 
the  territory  and  In  the  supreme  court,  but 
before  town-site  boards,  and  special  commis- 
sions, created  by  si>eclal  statutes,  to  audit 
the  debt  of  the  provisional  city  government. 
The  evidence  shows  that,  for  the  item  of 
(315  attorney's  fees  charged,  the  services 
performed  were  the  resisting  In  the  district 
court  of  a  motion  to  remove  the  receiver; 
two  days'  services  In  the  supreme  court; 
bringing  an  action  in  the  district  court  In  be- 
half of  the  estate  for  $5,800;  commencing  an 
attachment  case  for  the  recovery  of  a  $500 
debt;  and  going  to  Payne  county  to  recover 
$1,100  of  school  warrants.  For  the  $692  at- 
torney's fees  charged,  the  services  performed 
were  settling  an  account  due  the  bank  of 
$1,300,  on  which  there  was  realized  $^; 
the  collection  of  $^  In  an  attachment  pro- 
ceeding against  one  Walte,  which  went  to 
trial  and  Judgment;  the  adjustment  of  claims 
against  the  city  of  Guthrie,  amounting  to 
some  $11,500,  on  account  of  provisional  war- 
rants, on  which  there  were  realized  60  cents 
on  the  dollar.  The  attorney  was  engaged  In 
this  one  matter  10  full  days.  The  record 
shows  that  there  were  20  or  more  suits  In 
the  district  court,  3  or  more  eases  before  the 
town-site  board,  and  at  least  6  motions  to  re- 
move the  receiver,  and  that  there  are  even 
now  pending  8  or  10  cases  In  the  district  court 
by  or  a»^n3t  the  receiver,  and  yet  the  trial 
court  says  the  service  rendered  practically 
amounted  to  nothing.  Again,  the  evidence 
clearly  shows  a  contract  between  the  receiver 
and  Mr.  Wlsby,  apianved  by  the  court,  by 
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which  the  receiver  agreed  to  pay  to  the  attoi^ 
ney,  at  the  time  of  his  employment,  a  retainer 
fee  of  $500.  The  court  below  says  there  was 
no  service  performed  for  this  retainer.  What 
service  is  to  be  performed  for  a  retainer? 
What  Is  the  nature  of  a  retainer?  It  is  not 
a  contract  for  the  future  performance  of  serv- 
ices. Is  a  general  retainer  fee  of  $500  un- 
reasonable or  extravagant  where  the  estate 
involved  Is  an  Insolvent  estate,  Involving  as- 
sets of  the  face  value  of  $120,000?  What- 
ever may  be  the  views  of  the  trial  Judge  or  a 
majority  of  this  court,  I  have  no  hesitancy 
In  saying  that  I  would  want  no  man  to  act 
as  an  attorney  for  a  receiver  whom  I  should 
appoint  wfho  would  be  willing  to  accept  a 
retahier  of  $500  In  looking  after  the  I^:al 
business  of  a  trust  involving  $120,000,  nor 
would  I  want  to  be  responsible  for  the  con- 
duct of  lltlgatton  as  voluminous,  complex, 
and  Important  as  the  litigation  In  which  this 
estate  was  Involved,  and  intrust  It  to  the 
care  and  ability  of  an  attorney  who  would 
contract  to  perform  the  service  for  a  less  sum 
than  the  amount  paid  by  the  recover  In  this 
case.  I  think  the  action  of  the  court  below 
In  disallowing  any  portion  of  this  attorney's 
fee  was  not  only  unjust,  but,  if  aK>roved, 
Is  absolutely  pernicious,  as  tending  to  the 
placing  of  large  estates  In  the  hands  of  receiv- 
ers, under  the  control  and  management  of 
Incompetent  and  unskilled  attorneys,  who 
will  accept  employment  for  a  remuneration 
absolutrfy  Inadequate  to  secure  that  capacity, 
Integrity,  and  responsibility  that  Is  required. 

The  claim  for  general  compensation  filed 
by  the  receiver,  $250  per  month  for  33 
months,  was  disallowed,  and.  In  lieu  there- 
of, the  court  allowed  $260  per  month  for  the 
first  6%  months;  $126  per  month  for  the  sec- 
ond 6  months;  for  the  year  IS&i,  $100  per 
month;  and  for  2%  months  In  1896,  and  un- 
til the  end  of  the  receivership,  the  sum  of 
$50  per  month.  The  receiver  was  in  charge 
of  the  estate  for  33  months.  The  testimony 
of  the  receiver  and  of  Judge  Green  shows 
that,  at  the  commencement  of  the  trust,  the 
receiver  asked  to  have  his  compensation  fix- 
ed; that  the  Judge  told  him  that  $250  per 
month  he  considered  a  reasonable  compensa- 
tion; and  that  that  amount  would  be  allow- 
ed to  him  until  further  direction  was  made. 
In  addition,  Mr.  Cunningham  testified  that 
the  service  performed  by  him  was  reasona- 
bly worth  more  than  $250  per  month;  that, 
at  the  time  he  entered  upon  the  duties  of  the 
trust,  he  was  engaged  in  a  lucrative  prac- 
tice as  an  attorney  at  law,  realizing  moro 
than  $4,000  per  annum  therefrom;  that,  by 
reason  of  this  assumption  of  the  trust,  he 
was  compelled  to  give  up  a  large  portion  of 
this  private  business;  and  that,  by  reason 
of  his  acceptance  of  the  trust,  the  occupa- 
tion of  his  time  therein,  and  the  complica- 
tions arising  therefrom,  he  had  entirely  lost 
his  private  clientage.  The  receiver  was  re- 
quired to  give  a  bond  of  $1,000,000.  No  evi- 
dence waa  offered  to  Impeach  the  testimony 
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of  Judge  Green  or  of  the  receiver,  and  no 
evidence  was  oflFered  by  the  objectors  to 
show  that  tbe  service  performed  was  of  less 
value  tban  that  stated  by  the  receiver  and 
by  the  Judge.  While  I  have  stated  that,  In 
relation  to  professional  services,  the  court  or 
jnry  trying  the  fact  may  use  and  apply  Its 
own  general  knowledge  In  tbe  light  of  the 
testimony  to  determine  tbe  value  of  the 
services,  this  rule,  I  think,  does  not  apply  In 
determining  the  compMisatlon  of  a  receiver 
for  services  In  conducting  a  nonprofessional 
business.  This  court  cannot  presume  that 
tbe  trial  court  had  any  general  knowledge  of 
the  business  involved  in  the  settlement  of 
the  multifarious  matters  and  Interests  which 
would  arise  out  of  the  adjustments  of  the 
concerns  of  an  Insolvent  banking  Institution; 
and,  as  tbe  law  has  provided  no  system  of 
practicing  which  authorizes  the  cross-exam- 
ination of  the  Judge  to  determine  his  quall- 
flcatlona  to  set  ids  own  private  judgment  up 
against  the  sworn  testimony  of  competent 
witnesses,  I  tblnk  it  would  l>e  an  extremely 
dangerous  practice  to  affirm  tbe  action  of  the 
trial  court  In  this  particular.  If  the  testi- 
mony of  competent  witnesses  is  not  to 
weigh,  but  the  mere  notion  of  the  trial  Judge 
as  to  bis  own  ability  to  determine  the  value 
of  such  services  Is  controlling,  and  one  trial 
Judge  may  at  his  own  will  set  aside  the  di- 
rection and  allowances  of  his  predecessor, 
then  no  prudent  man  would  accept  em[Hoy- 
ment  as  the  agent  of  a  court  to  perform 
these  important  duties.  Tbe  allowance  ask- 
ed for  by  the  receiver  In  this  case  may  be 
excessive,  and  may  be  greater  than  should 
have  been  allowed,  but,  if  so,  that  fact 
should  have  been  established  by  competent 
evidence.  If  the  objectors  believed  $250  per 
month  was  an  unreasonable  compensation 
for  the  receiver,  they  should  not  have  re- 
lied uiK>n  the  general  knowledge  of  the 
court,  known  only  to  Itself,  but  should  have 
produced  witnesses  to  have  rebutted  the 
positive  testimony  of  witnesses  produced  by 
the  receiver.  I  am  not  prepared  to  say 
whether  or  not  per  month  is  an  unrea- 
sonable compensation  for  one  who  is  com- 
pelled to  enter  Into  a  l>ond  of  $1,000,000  for 
the  faithful  performance  of  his  duty,  and  for 
conducting  and  managing  tbe  affairs  of  an 
Insolvent  estate  having  $120,000  assets;  but 
I  am  prepared  to  say  that,  In  my  Judgment, 
the  trial  Judge  had  no  right  to  say  that  suc-b 
compensation  was  unreasonable,  in  the  ai>- 
sence  of  any  evidence  to  contradict  the  evi- 
dence of  Its  reasonableness. 

I  regret  exceedingly  that  duty  compels  me 
to  review  tbe  merits  or  demerits  of  the  the- 
ory upon  which  the  majority  have  arrived  at 
their  conclusion  in  this  case.  My  respect  for 
my  associates,  excelled  only  by  my  respect 
for  the  integrity  of  the  judiciary,  impels  me 
to  wish  that  before  their  opinion  should  i>e 
ushered  forth  in  print,  and  made  a  part  of 
the  permanent  records  of  this  court.  It  should 
be,  at  least,  stripped  of  that  which  I  cannot 


but  conceive  to  be,  at  least,  an  unwarranted 
attack  upon  tbe  Integrity  of  a  former  mem- 
ber of  this  bench.  If  I  did  not  t>elleve  that 
tbe  error  Into  which  I  am  satlsQed  the  ma- 
jority has  fallen  arises  from  a  too  hasty  ex- 
amination of  the  record  (in  a  measure  ex- 
cusable), I  should  consider  the  reference 
made  to  Judge  Green,  not  as  unjustifiable 
merely,  but  wanton.  If  the  integrity  of  tbe 
Judiciary  is  to  be  assailed,  let  It  not  be  as- 
sailed by  the  judiciary,  unless  upon  the 
clearest  demand  of  duty,  and  under  the  force 
of  positive  conviction,  arising  from  cleariy 
established  facts. 

A  conclusion  of  the  trial  court,  approved  by 
the  majority  herein.  Is  that  Judge  Green  was 
shown  in  the  evidence  to  have  \teen  interest- 
ed In  the  settlement  of  tbe  trust  estate;  that 
he  was  not  competent  to  decide  the  matter; 
and  the  majority,  in  the  opinion,  say:  "It 
appears  from  the  testimony  of  Mr.  Cun- 
ningham that,  the  next  day  after  his  ap- 
pointment by  the  court,  the  Judge  [Green] 
came  to  him,  and  asked  for  money  for  an 
immediate  payment  demanded  by  McXeal; 
that  he  was  not  yet  In  the  possession  of  the 
assets  of  the  bank,  and  that  he  [Cunning- 
ham] assisted  the  Judge  In  procuring  a  loan 
of  $550  from  De  Stelguer,  out  of  the  assets 
of  tbe  bank  of  which  he  had  the  day  before 
l>een  appointed  as  receiver;  that  tbe  receiv- 
er bad  tieen  a  'go-l)etween,'  after  his  appoint- 
ment as  such,  l>etween  the  Judge  of  the 
court  who  had  appointed  him  and  De  Stel- 
guer, to  get  the  loan  of  $550  for  the  Judge, 
and  that.  If  the  books  of  the  bank  had  been 
examined,  this  matter  would  have  been  dis- 
closed, It  has  been  shown  that  he  [the 
judge]  was  Interested  and  participated  In 
keeping  the  manner  In  which  the  trust  was 
managed  secret."  This  last  clause,  quoted 
from  tbe  so-cniled  "findings"  of  the  trial 
court.  Is  absolutely  without  foundation  In 
the  testimony.  There  is  nsthlng  In  this  rec- 
ord from  wiitch.  by  the  most  violent  infer- 
ence, it  could  be  assumed  that  Judge  Green 
in  any  manner  participated  in  keeping  tbe 
manner  In  which  tbe  trust  was  managed  se- 
cret, and  therefore  such  charge  must  be 
considered  not  only  as  unjustifiable,  but  ab- 
solutely wanton.  The  only  foundation  for 
the  assertion  that  Judge  Green  was  inter- 
ested lu  tbe  settlement  of  the  trust  estate  !s 
the  fact  that  he  was  Indebted  to  the  estate 
upon  a  promissory  note  in  the  sum  of  $1,- 
IGO;  nor  is  the  court  justified  in  saying  that 
Judge  Green  made  a  loan  of  $550  through 
tbe  receiver  out  of  the  assets  of  tbe  es- 
tate, the  only  evidence  upon  this  point  l>e- 
Ing  that  a  day  or  two  after  the  appointment 
of  the  receiver,  and  t>efore  he  bad  qualified. 
Judge  Green  informed  him  that  he  was  In 
need  of  $550.  and  asked  him  to  procure  It 
for  him  or  assist  him  In  procuring  It;  that 
the  receiver  informed  him  that  he  had  not 
the  money  himself,  but  that  be  would  in- 
dorse for  him  or  procure  somelxjily  to  loan 
it  to  him;  that  knowing  that  De  Stelguer 
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WM  mppoaed  to  be  In  good  drcmnBtances 
penonally,  and  then  engaged  In  making 
loans  upon  Us  private  aceonnt,  Cunningham 
went  to  bim,  and  asked  him  If  he  could  ac- 
commodate Judge  Green  with  a  loan  of  $650; 
that  De  Stelgner  did  make  the  loan;  and 
that  neither  Judge  Green  nor  the  receiver  at 
the  time,  nor  until  long  after,  knew  that  De 
Stelguer  used  the  money  of  the  bank  In  mak- 
ing said  loan.  This  Is  the  whole  basis  of 
the  charge  of  corruptlim  which  Is  made  the 
k^  of  the  decision  of  the  majorltr  In  this 
case.  It  Is  founded  upon  an  assumption  not 
warranted  fay  the  testimony.  It  presumes  a 
wrong  and  cormptlon  where  right  and  hon- 
esty are  more  natural  deductions.  If  Judge 
Green  knew  at  the  time  that  be  received  the 
9550  that  It  was  taken  from  the  assets  of  the 
bank,  then  he  would  be  subject  to  the  crl^ 
Idsm  made  Igr  the  majority;  bot  the  evi- 
dence Is  positive  that  he  did  not  know,  and 
I  know  of  no  rule  of  law  or  morals  which 
prevents  a  Judge  of  a  court  from  borrowing 
mon^  which  Is  the  private  money  of  an  offl- 
cer  of  a  bank,  wea  though  the  bank  Itself 
may  be  in  the  hands  of  a  receiver  appointed 
by  such  Judge.  It  would  be  r^Tehensltde 
In  the  highest  degree,  amounting  to  Impeach* 
aUe  dishonesty,  for  a  Judge  of  a  court  to 
borrow  from  his  clerk  or  register  tmst  funds 
In  the  hands  of  soch  tAcers  under  the  order 
of  the  court;  but  I  know  of  no  rules  prohibit- 
ing the  borrowtaig  of  the  private  funds  of 
such  officer.  Judge  Green  was  Indebted  to 
the  bank  when  he  appointed  this  receiver, 
and  while  he  was  administering  this  estate; 
and  It  Is  now  said  by  the  trial  court,  and  ap. 
proved  by  this  court,  that  he  was  Incompe- 
tent and  disqualified  thereby  from  control- 
ling Its  administration  or  making  any  orders 
tberdn  which  were  worthy  of  respect.  If 
this  be  true,— If  the  logic  of  the  theory  of 
the  majority  be  sound,  that  De  Stelguer, 
Cunningham,  and  Judge  Green  were  Joint 
conaplraton  In  a  wicked  conspiracy  to  loot 
and  plundw  the  assets  of  this  tmat,— why 
has  not  this  court  preferred  to  say'  so  In 
plain  terms,  and  not  In  Innuendo?  Why  not 
apply  the  proper  remedy?  Fraud  vitiates 
everything  It  touches.  Why  not,  then,  set 
aside  these  proceedings  ab  Initio,  and  comp^ 
the  receiver  to  account  for  and  pay  over  to 
his  successor  all  the  assets  which  came  into 
his  hands  by  virtue  of  his  fraudulent  con- 
spiracy? It  has  not  been  considered  worthy 
of  notice  hr  the  majority  that  for  more  than 
a  year  aft»  this  receiver  had  been  sppolnt^ 
ed  hy  Judge  Green,  after  It  was  known  that 
Judge  Green  was  indebted  to  the  bank,  after 
It  was  known  that  the  $650  loaned  to  him 
by  De  Stelguer  had  been  taken  from  the 
bank,  after  evorthlng  that  Is  here  complain- 
ed of  the  ol^ectors  was  known  to  them, 
no  complaint  was  made  that  Judge  Green 
was  disqualified  or  Incompetent  No  effort 
was  made  to  move  the  cause  from  his  Juris- 
diction, but  he  was  permitted  to  go  on  wlth- 
ont  objection,  directing  the  receiver  In  the 


administration  of  the  trust,  and  making  or- 
ders and  giving  directions  on  which  the  ai^ 
sete  were  being  e:q)ended.  until  he  retired 
from  the  bench,  bj  vlrtne  of  the  appoints 
ment  of  his  successor.  It  is  after  he  has  re- 
tired from  this  bench,  and  when  application 
for  a  continuance  of  the  bearing  upon  these 
objections,  until  be  could  recover  from  Ill- 
ness, at  his  distent  home  In  Illinois,  and 
come  to  testify  in  these  matters  and  In  d» 
fense  of  his  own  honor,  had  been  denledt 
that  these  accusations  are  made,  these  ua- 
Justifiable  deductions  are  drawn,  and  written 
into  the  permanent  record  of  this  tribunal, 
that  his  Integrity  and  learning  have  Novated 
and  honored;  and  I  protest  at  the  volumes  of 
the  reports  of  this  tribunal,  the  pages  of 
which  are  closed  to  hUn,  and  upon  which  he 
may  not  write  the  explanation  or  rd!utetIon 
of  these  nnwarranted  deductions,  being  used 
to  record  such  charges  or  deductions  unless 
essential  to  the  vindication  of  right,  and  es- 
tablished by,  at  least,  fair  Inference  from  the 
record.  I  am  clearly  of  the  opinion  tiiat 
there  has  not  been  a  fair  and  Impartial  trial 
or  consideration  of  the  Issues  Involved  in 
this  case;  that  the  record  has  not  been  ex- 
amined by  the  majori^  with  that  care  and 
consideration  demanded,  and  that  the  con- 
clusions of  the  majority  are  not  sustelned  1^ 
the  evidence;  that  the  case  ^ould  be  re- 
versed, and  remanded  for  trial  according  to 
the  rules  of  law  and  evidence  which  would 
be  applied  In  other  cases. 

On  Petition  for  Rehearing. 
(Augost  18,  18&7.) 

KEATON.  J.  Owing  to  the  peculiar  com- 
plications which  have  arisen  In  this  case, 
caused  Bomewhat  by  the  matter  contained 
in  the  dissenting  opinion  filed  herein  by  Mr. 
JuBtke  TARSNEY,  which  said  opinion  Is 
sought  to  be  made  a  part  of  plaintiff  In  er- 
ror's original  application  and  motion  for  re- 
hearing by  the  tenth  assignment  contained 
therein,  which  Is  as  follows:  "We  have  ex- 
amined the  dissenting  opinion  In  this  case 
of  the  Honorable  Judge  TARSNEY,  filed  this 
day,  and  regard  It  as  a  correct  declaration 
of  the  law,  showing  a  careful  examination 
of  the  record  and  the  law,  and,  by  refprence 
tbereto,  hereto  Incorporate  it  In  this  peti- 
tion as  conclusive  grounds  for  the  granting 
of  a  rehearing  and  a  reversal  of  the  decision 
of  the  court  below,  and  earnestly  Invite  a 
careful  and  candid  consideration  of  the  un- 
answerable argumente  therein  contained," 
-^t  has  been  determined  by  a  majority  of 
the  members  of  this  court  that  the  situation 
is  such  as  to  demand  that  vre  go  further 
than  Is  usually  customary  In  passing  upon 
a  petition  or  application  for  a  rehearing,  and 
hand  down  a  written  opinion  therecm,  espe- 
cially covering  the  principal  pointe  of  differ- 
ence between  the  original  majority  i^lnkm  of 
this  court  and  the  dissenting  opinion  as  to 
what  the  evidence  contained  In  the  record  dls- 
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doses  the  facts  to  be  concerning  certain  mate* 
rial  propositions  Involred  In  tbe  case. 

The  difficult  task  of  preparing  such  an 
opinion  has  been  assigned  to  me,  and,  after 
a  thorough  examination  and  re-examlna- 
tion  of  the  eridence  contained  In  the  record, 
I  desire  to  state  at  the  outset  that,  in  my 
Judgment,  the  disagreement  upon  said  prop- 
ositions between  the  writem  of  the  two  for- 
mer opinions  filed  herein  arises  more  large- 
ly from  the  difference  In  the  deductions 
drawn  thran  from  the  eTldence  contain- 
ed in  the  record  than  from  a  difference  of 
opinion  as  to  what  said  cTidence  actually 
Is;  hence  I  have  concluded  that  the  best,  If 
not  the  only,  way  to  properly  settle  and  de- 
termine the  controTersles  thus  presented, 
and  finally  dispose  of  this  cause,  \e  to  set 
out  in  hiec  verba  considerable  portions  of 
the  testimony  bearing  upon  the  said  dis- 
puted propositions,  even  at  the  risk  of  mak- 
ing this  opinion  cnmbersomely  prolix. 

As  I  am  convinced,  after  a  careful  re- 
examlttatlon  of  the  evidence  cont&ined  In 
the  record,  that  the  former  conclusion  reach- 
ed by  the  majority  of  this  court  In  the  orig- 
inal opinion  filed  herein  should,  in  all  things, 
be  sustained,  and  as  one  of  the  principal  and 
most  vigorous  assaults  made  upon  said  opin- 
ion, both  in  the  dissenting  opinion  and  the 
original  and  amended  applications  for  a  re- 
hearing of  this  cause,  is,  in  substance,  that 
the  finding  and  conclusion  of  the  writer  of 
said  majority  opinion— to  the  effect  that 
Judge  E.  B.  Green,  who  appointed  the  re- 
ceiver, the  approval  of  whose  accounts  is 
the  subject  of  this  entire  controversy,  sus- 
tained such  relations  to  the  defendants,  the 
Natlonel  Bank  of  Guthrie  and  L.  De  Stel- 
gner,  as  to  render  him  In  fact  an  interested 
party  in  the  administration  of  the  trust  es- 
tate—are wholly  unsupported  by  the  evi- 
dence Tmder  the  law  applicable  thereto,  I 
shall  first  quote  certain  portions  of  the  tes- 
timony bearing  upon  this  proposition,  and 
then  give  what  I  conceive  to  be  the  legiti- 
mate and  natural  conclusions  to  be  drawn 
therefrom.  In  order  that  there  may  be  no 
possible  room  for  mistake  or  disagreement 
as  to  whether  or  not  the  testimony  set  out 
in  this  opinion  Is  correctly  quoted,  I  shall 
cite  the  page  or  pages  from  which  each  par- 
ticular portion  thereof  so  quoted  is  taken; 
and  upon  the  proposition  now  under  consid- 
eration I  find  the  evidence  to  be  In  part  as 
follows  (testimony  of  H.  S.  Cunningham, 
the  receiver):  "Now,  I  will  ask  you  If,  at 
the  time  that  bank  went  into  the  bauds  of 
a  receiver,— after  the  order  of  the  court  was 
made,— there  was  not  $5,50,  or  about  that, 
of  the  bank  assets,  taken,  with  your  knowl- 
edge, by  De  Stelguer,  and  given  to  Judge 
Green,  and  his  note  taken  for  f 1,000,  includ- 
ing this  fooO,  or  such  an  amount,  and  given 
by  De  Stelguer  to  you,  and  without  any  ob- 
jections upon  your  part  to  such  use  of  the 
bank  funds?  A.  No,  sir;  that  Is  not  true. 
Q.  What  la  the  truth  about  that  matter!  A. 


I  learned  of  that  transaction  which  yon  de- 
tailed taking  place,  but  that  it  was  done 
with  my  knowledge  or  my  consent,  or  that 
any  money  was  removed  from  tiie  bank 
with  my  knowledge  and  consent,  is  not  true. 
Q.  When  did  yon  leam  of  It?  A.  Not  until 
long  afterwards.  Q.  How  long  afterwards? 
A.  I  don't  know  how  long  afterwards,  but 
a  long  thne  afterwards.  Q.  About  how  long 
afterwards,— well,  abont  the  time?  A.  I  think 
it  was  first  up  abont  the  time,  Z  thlnlc,  of  the 
investigation  of  Judge  Green.  *  *  *  Q. 
When  were  yon  given  that  ^IfilO  note  of 
Judge  Green's?  A.  Well,  I  was  given  that 
note  on  the  16th  of  June.  Q.  lOth  of  June, 
1892?  A.  Yes,8h':  I  think  I  had  it  in  the  list  of 
assets  anyway.  (Pages  115,  116.)  •  •  • 
Q.  If  you  found  out  at  the  time  of  the  in- 
vestigation the  fact  that  these  papers  had 
t>een  turned  over,  did  yon  find  also  that 
Judge  Green  had  received  the  assets  of  the 
bank  after  the  bank  had  been— after  the  re- 
ceivership had  been— turned  over  to  you? 
A.  Why,  I  knew  of  Judge  Green  borrowing 
¥500.  Q.  $500  or  $5507  A.  $500,  as  I  un- 
derstood It.  I  can  tell  you  the  drcumstan- 
ces  of  that  If  you  want  to  know.  Q.  What 
are  the  circumstances?  A.  Ihe  circumstan- 
ces are  that  Judge  Green  asked  me  to  lend 
him  $5(X>,— asked  me  If  I  could  lend  It,  ask- 
ed me  if  I  could  lend  him  $500.  Q.  When 
did  he  ask  you  that?  A.  Well,  I  don't  know 
when  It  was.  Q.  Was  It  before  or  after  this 
receivership?  A.  I  think  it  was  after.  Q. 
How  long  after?  A.  Well,  It  was  about  that 
time.    Q.  On  the  same  day,  was  it,  or  not? 

A.  No,  sir;  It  must  have  been  the  next  day 
or  two.  Q.  Very  well,  he  asked  you  to  lend 
him  $500?  A.  Yes,  sir.  Q.  Then  what  hap- 
pened? A.  I  told  him  I  could  not  do  it  Q. 
Then  what  happened?  A.  But  I  told  him 
that  I  would  indorse  with  him,  or  that  I 
would  see  If  I  could  not  get  somebody  to 
lend  it  to  him.  I  heard  that  Mr.  De  Stel- 
guer was  loaning  money  then,  or  talking  of 
making  a  loan  to  Craig  for  $1,250,  and  I  ask- 
ed him  If  he  could  not  loan  Judge  Green 
$500.  He  said  he  could.  Q.  He  was  loan- 
ing to  whom?  A,  He  was  loaning  to  Dr. 
Craig.  He  was  negotiating  a  loan  with  Dr. 
Craig.  Q.  De  Stelguer,  the  president  of  this 
bank  that  bad  gone  into  the  hands  of  a  re- 
ceiver? A,  No,  sir;  not  the  president  of 
the  bank,  but  Mr.  Louis  De  Stelguer.  Q. 
Was  he  not  the  president  of  the  bank  at  that 
time?  A.  Yes,  sir;  certainly  he  was.  But 
he  was  not  loaning  money  for  the  bank. 
He  was  loaning  money  to  Dr.  Craig,  or  dis- 
cussing the  probabilities  or  possibilities  of 
loaning  It,  and  I  supposed  at  the  time  that 
De  Stelguer  was  rich.  Q.  You  didn't  sup- 
pose that  the  president  of  a  bank  that  had 
Just  gone  into  the  hands  of  a  receiver  was 
TOlIIng  In  wealth?  A.  Yes,  sir;  I  did.  I 
had  no  doubt  about  It  Q.  And  supposing 
that,  did  you  ask  him,  immediately  upon  as- 
suming the  receivership,  to  make  Judge  E. 

B.  Green  a  loan  of  fDOO?  A.  Just  wait  un* 
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tn  I  tell  you  about  this.  I  asked  him  it  he 
could  lend  him  $500  to  Judge  Green.  Judge 
Green  told  me  that  Joe  McNeal  had  jumped 
on  to  him  for  a  $500  loan  that  he  had  orer 
there,  &nd  I  asked  De  Stelguer  If  he  conld 
kan  Judge  Green  this  money,  and  he  said 
that  he  could.  That  was  all  I  knew  about 
k,— the  only  thing  I  knew  about  It.  I  sup- 
posed that  the  loan  was  made,  and  I  never 
knew  that  this  $1,600  represented  any  por- 
tloD  of  this  until  long  after.  Q.  How  long 
afterwards?  A.  I  think  It  must  have  been 
—  I  can't  tell  just,  but  it  was  a  long  time 
afterwards.  Q.  About  how  long  afterwards  V 
A.  Well,  I  cannot  teU  you.  Q.  Months?  A. 
Yes,  sir;  I  should  say  months.  Q.  Then 
bow  did  you  come  to  leom  that  it  represent- 
ed part  of  the  assets  of  the  bank?  A  Well, 
I  don't  know  how  it  was  brought  to  my  at- 
tention now.  Q.  Tell  me  who  did  it,  as  you 
recollect  now?  A.  I  can't  tell  you  how  I 
first  knew  t>f  It.  Q.  This  $500  did,  In  fact, 
belong  to  the  assets  of  the  bank?  A.  I  do 
not  know.  Q.  Yon  understood  so?  A.  I  hare 
heard  since  that  It  did.  Q.  You  understood 
so?  A.  Well,  I  think  I  understood  that  Mr. 
De  Stelguer  took  the  money  out  of  the  bank. 
Q.  Did  Mr.  De  Stelguer  hand  you  that  $1,- 
610  note  of  Judge  Green's  before  yon  asked 
De  Stelguer  to  lend  that  money?  A  No, 
sir.  Q.  Did  he  hand  it  to  you  afterwards? 
A  I  think  he  did.  Q.  How  long  after- 
wards! A.  Well,  I  think  it  was  two  or 
three  days.'  (Pages  U7,  118,  119.)  •  ♦  • 
Q.  It  didn't  raise  any  inquiry  in  your  mind 
when  this  note,  juBt  signed  by  the  court, 
was  handed  to  you  De  Steiguar  among 
the  list  of  the  cussets?  A.  I  didn't  notice 
that  it  was  just  signed,  and  I  didn't  make 
any  question  about  it  at  all.  Q.  You  didn't 
look  at  the  books  to  see  when  that  came 
oat?  A.  Why,  no;  the  note  was  dated,  I 
tUnk,  in—  WeU,  It  wUl  show  for  Itself.  I 
tUok  It  was  dated  some  time  in  May  or 
Aiwfl.  Q.  What  was  that?  It  was  dated 
back  a.  month  or  two?  A.  I  don't  know, 
Int  I  UUnk— In  fact,  from  what  I  know  of 
tlie  tzansacttott  slnc^  I  am  satlsded— that  It 
was  dated  twck.  Q.  A  month?  A.  Maybe 
more.  Q.  Hare  you  ever  collected  that 
note?  A.  No,  air;  I  turned  it  over  to  Mr. 
Gray,  the  receiver.  (Pages  120,  121.)  •  •  • 
Q.  Now.  it  was  after  you  asked  De  Stelguer 
to  do  this  that  he  tamed  in  this  $1,610  note? 
A  Yea,  sir;  I  am  satisfied  it  was.  Q.  You 
hare  never  pressed  the  payment  of  that 
note?  A.  Pressed  it  on  all  occasions,  every 
chance  that  I  got  Every  time  I  got  a 
chance  to  talk  to  Judge  Green  about  it,  I 
Insisted  upon  his  paying  that  note;  that  it 
was  detrimental  to  him  every  way  to  let  It 
stand,  as  it  was  to  everybody  else  connect- 
ed with  the  Institution;  pressed  It  on  all 
occasions,  in  season  and  out  of  season.  Q. 
Ton  did  not,  as  receiver,  make  any  further 
att^pt  to  get  this  money,  except  the  con- 
Tersatlona  with  him?  A.  No,  sir;  I  did  not 
nnderstand  that  it  would  avail  anything.  I 


did  not  sue  him.  Q.  After  he  ceased  to  be 
judge,  you  did  not  sue  him?  A.  No,  sir. 
Q.  How  long  after  you  had  asked  De  Stel- 
guer to  get  this  money  for  Judge  Green  was 
it  before  you  received  this  note?  A.  Well, 
If  I  asked  De  Steiguer  on  the  14tb,  I  receiv- 
ed the  note  on  the  16th.  If  I  asked  blm  on 
the  15th  I  still  received  It  on  the  16th.  I 
am  certain  that  I  did  not  ask  De  Stelguer 
the  day  I  was  appointed,  because  the  occa- 
sion did  not  arise.  Judge  Green  had  show- 
ed me  the  note  from  McNeal,  who  was  a 
rival  candidate  for  the  place,  and  he  insist- 
ed on  the  payment  of  this  $500;  and  I  think 
that  was  the  morning  after  I  was  appointed. 
(Page  123.)  •  *  *  Q.  When  did  you  say 
that  you  first  ascertained  that  Judge  Green 
had  got  this  $500?  A.  Well,  that  was  some 
time  after  the  transaction—  That  he  first 
gave  It,  do  you  say?  Q.  When  did  you  first 
ascertain  that  he  got  it  from  this  bank?  A. 
I  did  not  understand  that  he  got  It  from  the 
bank  for  a  long  time  afterwards.  I  understood 
that  he  had  gotten  the  money  the  next  day 
or  two  days,  bmt  I  did  not  understand  that 
be  had  got  it  out  of  the  bank  until  long  aft- 
er that.  Q.  When  was  that  note  made  due 
and  payable?  A.  I  think  it  was  due  some 
time  In  July.  (Page  134.)  •  *  •  Q. 
When  did  you  first  request  or  make  a  re- 
quest of  Judge  Green  for  payment  of  this 
note?  A.  Right  at  the  time  It  was  due,  Q. 
What  did  he  say  about  it  then?  A.  He  said 
that  he  would  be  able  to  take  It  up  in  a  few 
days;  that  he  was  going  to  Chicago,  and  had 
negotiated  a  loan  with  Mr.  Farwell,— J.  V. 
Farwell,— and  he  would  be  able  to  pay  ft  In 
a  very  few  days.  *  *  *  Q.  Did  you  ever 
make  any  agreement  with  him  to  extend  the 
time  of  payment  of  this  note?  A.  No,  sir; 
I  always  Insisted  on  having  payment  every 
time  the  matter  came  up,  but  I  did  not  make 
any  agreement  with  him  whatever  to  ex- 
tend the  time.  Q.  Do  you  know  now  that 
De  Steiguer  took  the  money  out  of  the  bank 
while  that  matter  was  pending  in  court? 
A.  Of  my  personal  knowledge,  no,  sir.  Q. 
Well,  from  Mr.  De  Steiguer?  A.  Well,  I 
rather  think  thatDe  Stelguer  admitted  to  hav- 
ing taken  it.  I  accused  htm,  and  he  laughed 
about  it;  and  I  rather  took  it  as  an  admission 
that  he  took  the  money  at  that  time,  when  It 
came  out  as  a  refiectlon  upon  me  and  upon 
Judge  Green.  Q.  Was  that  after  the  order  of 
appointment  had  been  made  by  Judge  Green 
that  he  signed  up  this  note?  A.  O,  yes, 
long  after  that;  that  Is*  It  was  two  days 
fifter  that  The  order  was  made  right  after 
noon  on  the  13th,  and  De  Stelguer  could  not 
have  loaned  him  the  money  before  the  14th; 
probably  It  was  the  15th.  (Pages  137,  138.) 
•  •  *  Q.  Now,  as  to  the  $500  De  Steiguer 
loaned  to  Judge  Green,  you  have  testified  on 
examination  by  Mr.  Speed,  both  as  to  your 
knowledge  of  that  and  as  to  what  was  said 
by  De  Stelguer  and  others?  A.  Yes,  sir. 
Q.  And  I  understand  you  that  it  was  long 
after  this  occurrence  that  you  had  any  sns- 
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piclon  or  Informfltlott  that  It  was  taken  out 
of  Uie  ass^  of  flie  bank,  if  It  waa?  A.  I 
have  reflected  orer  that  matter  In  my  mind 
thoroughly  and  diligently  i^nce  last  night, 
and  I  cannot  recall  that  I  ever  knew  of  that 
fact  until  the  time  Mr.  Chalmers  was  here, 
and  examined  Into  Judge  Green's  matters, 
and  I  learned  it  at  that  time.  I  cannot  re- 
call any  other  time  that  I  knew  it  nntll  that 
time.  *  *  *  Q.  Did  yon  bare  any  knowl- 
■edge  of  Judge  (jrecn's  knowledge  of  where 
the  $500  came  from  that  De  Stelguer  loaned 
him?  A.  I  hare  no  further  knowledge  of  It 
«xcept  as  I  have  detailed  here.  X  asked  Mr. 
De  Stelguer  for  the  mon^,— If  he  would  let 
Judge  Green  have  $500,— end  he  said  he 
would.  There  was  no  connection  In  my 
mind,  or  information  that  came  to  me,  be- 
tween that  f.'iOO  and  the  $1,610  note  until 
long  afterwards.  I  had  no  knowledge  that 
connected  the  two  transactions  nntll  long 
afterwards,  and  that  Information,  If  I  had 
any  on  the  snliject,  was  simply  what  some- 
body told  me,  and  what  I  heard  and  under- 
stood and  Inferred.  *  *  *  Q.  I  will  ask 
you  to  examine  that  note,  and  state  If  It  Is 
the  E.  B.  Green  note  [banding  witness  pa- 
per], A.  Yes,  sir;  I  think  that  Is  the  note 
for  $1,610  signed  by  Judge  Green,  which  I 
received  as  part  of  the  assets  of  the  Na- 
tional Bank  of  Guthrie.  Q.  Do  you  know 
Judge  Green's  signature?  A.  Tes,  sir.  Q. 
Is  that  it?   A.  That  Is  his  signature." 

A  copy  of  the  note  is  as  follows:  "$1,- 
6ia00.  Guthrie,  Oklahoma,  May  11,  1892. 
On  the  11th  day  of  July,  1892,  for  value  re- 
ceived, I  promise  to  pay  to  the  National 
Bank  of  Guthrie,  or  order,  at  the  National 
Bank  of  Guthrie,  sixteen  hundred  and  ten 
and  no/ioo  dollars,  with  interest  at  the  rate 
of  eight  per  cent  per  annum  after  maturity; 
and  the  makers,  sureties,  and  Indorsers 
hereby  guaranty  the  payment  of  this  note 
at  maturity,  or  any  time  thereafter  to  which 
extension  may  be  granted  by  the  holder, 
waiving  protest  and  notice  of  nonpayment. 
[Signed]  E.  B.  Green.  No.  2,703."  (Pages 
191,  192.) 

The  record  In  this  case  shows  that  the  origi- 
nal complaint  herein,  asking  for  the  appoint- 
ment of  a  receiver,  an  accounting,  and  an  In- 
junction against  L.  De  Stoker,  president,  and 
aU  of  the  directors,  of  the  National  Bank  of 
Guthrie,  was  filed  In  the  court  below  by- 
Theodore  G.  Rlsley,  clerk,  on  May  11,  1892; 
that  a  supiiiementnl  complaint  was  filed  in  said 
court  on  June  6,  1892,  and  that  the  separate 
answers  of  L.  De  Rtelguer  and  the  National 
Bank  of  Guthrie  were  both  filed  either  on  June 
6,  1802.  or  June  13.  1892,  as  shown  by  the  fol- 
lowing Indorsements  found  on  the  back  of 
each  of  said  answers:  "Filed  June  6/Ki.  T. 
G.  Rlsley,  Clerk.  S.  K.  Van  Vorhees,  Deputv" 
(which  Is  crossed  out),  and  "Filed  June  13/92. 
T.  G.  Rlsley,  Clerk."  As  stated  in  the  original 
opinion,  each  of  these  answers  Is  signed  by 
Harper  S.  Cunuinjrham,  attorney  for  defend- 
ant, with  a  line  drawn  throtu^h  the  name  of 


Harper  S.  Cnnningham,  and  Charles  A.  Berger 
wrltt«i  over  this  line  and  the  name  of  Barper 
8.  Cnnningham  in  the  s^)arate  answer  of  Louis 
De  Steiguer,  and  written  under  said  name  and 
line  in  the  answer  for  the  Natlcmal  Bank  of 
Guthrie.  Indorsed  on  the  back  of  each  of 
said  answers,  underneath  the  filing  marks  and 
other  Indorsemoits  thoreon.  Is  the  following: 
"Harper  S.  Cuiinlugham,  Attorney  for  D^end- 
ant,"— whldi  said  name  of  Harper  S.  Cunning- 
ham IB  not  erased  oe  crossed  out  in  any  way, 
and,  as  diown  by  the  record  and  evidence  in 
the  case,  the  words,  "Harper  S.  Cunningham, 
Attorney  for  Defendant,"  were  in  each  in- 
stance written  by  himself.  In  both  tiie  original 
and  supplemental  complaints  charges  ot  a  very 
serious  character  are  made  against  De  Stri- 
guer,  such  as  ttie  following:  "That  said  De 
Stelgner  has  misapplied,  Bqnandered,  and  eta- 
beSEled  large  sums  of  money,  the  property  and 
assets  of  said  defendant  bank,  and  loaned 
large  anms  of  money  to  himself  and  relatives 
on  worthless  notes  and  securities.  That  said 
li.  De  Stelgner  Is  wholly  lns(dvent,  and  so  rep- 
resents himself  to  be."  (Page  13.)  "The  said 
li.  De  Stelguer  has  taken  ont  of  said  defend- 
ant bank  large  sums  of  money,  the  money  ctf 
said  defendant  bank,  on  fictitious  and  wixth- 
less  paper  and  securities,  and  unloaded  worth- 
less securities  upon  said  bank,  the  exact 
amount  of  which  Is  to  plaintiff  unknown." 
"The  said  L.  De  Steiguer  has  squandered, 
made  away  with,  and  appropriated  to  his  own 
use,  unlawfully,  more  than  forty  thousand  dol- 
lars at  the  assets,  moneys,  and  properties  at 
said  defendant  Iwnk,  In  fraud  of  this  ^alntlfl 
and  other  atockbotders  of  said  defendant 
bank.^'  (Page  IS.)  "Plaintith  fnrtlia  allege 
that  the  action  and  amduct  ot  sakl  Jj.  De 
Stelguor  towards  the  bona  fide  owners  of  the 
stock  of  the  National  Bank  of  Guthrie  was 
that  of  a  bandit  and  highwayman,  as  diown  by 
the  deliberately  planned  sdieme  to  plunder 
and  rob  them  by  calling  on  them  for  $in.000 
more  In  way  of  assessments,  to  be  placed  in 
his  hands,  and  to  be  stolen,  as  he  has  already 
stolen,  large  sums  from  the  shareholdera  of 
said  national  bank."  (Page  25.)  The  undis- 
puted evidence  dearly  shows  that  the  applica- 
tion for  the  appointment  of  a  receiver  to  take 
charge  of  the  assets  of  the  said  National  Bank 
of  Guthrie,  contained  In  the  original  and  siqt- 
plementnl  complaints,  was  repeatedly  present- 
ed to  Judge  Green  before  the  appointment  of 
Harper  S.  CnnuluEham  aa  sndi  receiver  on 
June  13,  1892,  ami  that  he  (Judge  Green)  had 
full  knowledge  of  the  charges  contained  in 
said  pleadings  for  at  least  several  days  be- 
fore such  appolntintmt  was  made. 

Do  the  foregoing  facts  ehow  that  Judge 
Greea*s  relations  with  defendants  De  Stelguer 
and  the  National  Bank  of  Gutlule,  considered 
in  conne<-tIon  with  his  knowledge  of  the  man- 
ner in  which  De  StelguCT  bad  been  managing 
the  afTalrs  of  said  bank,  were  such  as  to  render 
him  an  interested  party  In  the  administration 
of  the  trust  estate  at  the  time  said  receiver 
was  apiwlnted,  and  at  all  times  subsequent 
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thereto?  This  qnestloii,  I  think,  must  be 
answered  In  the  afflrmatlve.  The  evidence 
relatlTe  to  the  $600  loan  and  the  $1,610 
note  necessarily  shows  one  of  the  two  foUowins 
sitoations,  to  wit:  First,  that  on  June  14  or 
IS^  1882,  Jodge  Greoi  owed  the  National 
Bank  of  Outbrie  11,110,  and  then  jsrocured, 
through  the  receiver  and  De  Stelguer,  an  ad- 
^tlonal  loan  of  $500  out  of  the  cash  banging 
to  the  bank,  giving  a  promissory  note,  and  dat- 
ing same  back  to  May  11,  1802;  or,  second, 
that  on  May  11, 1892,  Judge  Greoi  borrowed  of 
said  bank  $1,610,  ^vlng  his  promissory 
note  therefor,  and  then,  on  June  14th  or  15th, 
through  the  party  whom  be  had  a  day  or  two 
before  appointed  receiver  of  the  bank,  obtain- 
ed an  additional  loan  of  $500  from  De  Stel- 
guer,  who,  in  fact,  took  the  money  from  the 
funds  of  the  bai^  But,  under  tlilB  view, 
whether  or  not  Judge  Green  knew  at  the  time 
Just  where  this  money  came  from  is  uncertain. 
It  la  almost  certain  that  the  formo*  statement 
of  the  situation  la  the  correct  one,  but,  even 
undo-  the  latta,  I  am  clearly  of  the  ophilon 
tiiat  Jodge  Green  was  not  a  proper  person  to 
act  as  the  preskUng  Judge  in  the  admhiistra- 
lion  of  the  trust  estate.  Under  the  former  he 
had.  In  addition  to  bdng  a  debtw  of  the  estate, 
knowingly  borrowed  its  funds  through  the  In- 
stramentality  of  the  receiver  whom  he  bad  ajf- 
polnted  to  take  charge  thereof,  and.  to  covo: 
up  the  transaction,  had  dated  the  note  given 
for  the  amonnt  of  said  loan  back  to  May  11th. 
Under  the  latter  he  was  a  large  debtor  to  the 
estate  at  the  time  of  making  tiie  appointment 
and  shortly  thereafter,  and.  befwre  the  re- 
ceiver ao  anointed  had  obtained  possession  of 
any  of  the  assets,  became  a  borrower  of  the 
person  who,  as  its  president,  had  wrecked  the 
Institatkm  whose  assets  were  thus  to  be  placed 
In  cnstodla  legis,  without  ascertaining  from 
what  source  the  money  so  borrowed  tmd  been 
procured,  and  with  full  knowledge  tlutt  su(^ 
preddent  vras  also  a  defendant  In  tiie  veiy 
action  wliweln  tlie  recover  had  been  appoint- 
ed. But,  If  this  last  loan  of  $900  to  Judge 
Green  was  a  personal  one  from  De  Stelguer  to 
blm,  what  became  of  the  note  given  1^  Judge 
Green  therefor,  and  why  did  not  Jud^  Green 
call  De  Stelgner  to  account  -whea  he  ascer- 
tained, even  tbongb  a  long  time  afterwards, 
that  said  mcaiey  bad  been  procured  from  the 
assets  of  the  bank,  which  bad  already  been 
placed  In  tiie  hands  of  the  recover  prior  to  the 
making  of  the  loan?  Or,  in  any  event,  why 
did  he  not  Inform  the  receiver  of  the  fact 
that  the  last  fOOO  loan  vras  a  personal  one 
from  De  Stelguer,  wtam  be  was  t)edng  i»essed 
"In  aautm  and  out  of  season"  for  the  payment 
of  the  ¥1,610  note,  upon  the  tiieory  that  It 
contained  the  said  $600  loan,  and,  as  the  re- 
ceiver says,  to  avoid  the  detriment  which  he 
claims  to  have  Infwmed  Judge  Green  would 
result  to  "evraybody  connected  with  the  In- 
stltnCksi"?  As  before  stated,  It  Is  almost  ab- 
solutely certain  that  the  $1,010  note  included 
this  $600  loan,  and  that  said  note  was  dated 
liack  from  June  14th  or  lOtii  to  May  llth. 


It  has  been  suggested,  both  in  the  applica- 
tion for  a  rehearing  and  the  dissenting  opinion 
filed  herdn,  that  Jn^  Green's  former  exalt- 
ed position  as  a  member  of  this  court  should 
secure  to  him  Inummity  from  adverse  critidam 
by  said  court  except  vpoa  the  clearest  and 
most  convincing  proof.  The  unmistakable  In- 
texwce  to  be  drawn  from  the  arguments  made 
upon  this  point  is  that,  while  the  evidence  con- 
tained in  the  record  before  us  may  disclose 
conduct  on  the  part  of  Judge  Green  which 
would  probably  warrant  our  condemnation  if 
committed  by  anotiier,  yet  he  should  be  pro- 
tected from  such  criticism  because  of  his  hav- 
ing been  the  former  chief  Justice  of  the  court 
whose  duty  it  now  becomes  to  give  a  Judicial 
opinion  upon  tiie  facta  thus  disclosed  by  said 
record.  To  these  arguments  and  suggestions 
X  can,  in  no  degree,  assent.  The  law.  In  theory 
at  l^t,  Is  no  respects  of  persons,  and  It 
tfKHild  be  made  absolutely  so  In  practice.  Un- 
der a  ptopet  administration  of  the  law,  actioas 
which  are  reprehensible  when  committed  by 
the  hmnbtest  citizen  In  the  land  are  equally 
so  when  committed  by  the  most  exalted  and 
InflueDtial.  The  Judge  of  a  court,  wtien  re- 
quired by  ofQclal  duty  to  pass  upon  the  conduct 
of  an  individual,  has  no  more  light  to  take 
Into  caaslderation  the  station  In  life,  sodally, 
officially,  or  otherwise,  occupied  by  such  pa> 
son.  than  he  would  have  to  look  outside  of  the 
evidoice  ivoduced  vpon  the  trial  for  facts  upon 
which  to  determine  a  case  submitted  to  him 
for  decision.  When  otbowlse  administered 
than  inmartlally,  npcm  all  classes  aUke,  the 
law  becomes  a  mouce  and  an  instrument  of 
oppression  to  the  people  subject  thereto,  rather 
than  a  safeguud  and  protection  to  tiiem  In  the 
enjoymmt  of  their  sacred  rights  at  life,  liberty, 
and  property.  In  this  case,  however,  X  Ihhik 
the  inroof  Is  dear  and  convincing  that  the 
estate  In  omtroversy  has  been  wholly  mis- 
managed, and  a  large  i>ortlon  thereof  reckless- 
ly squandered,  and  that  both  Judge  Green  and 
the  recelvCT  sustained  such  relations  to  the 
trust  estate  and  to  L.  De  Stdguer,  the  presi- 
dent of  the  Insolvent  bank,  at  the  time  of  the 
commencement  of  this  action,  the  a^tpolntment 
of  the  receiver,  and  at  all  times  subsequent 
thereto,  as  to  reader  both  of  them  Improper 
persons  to  manage  and  supervise  the  adminis- 
tration and  distribution  of  said  estate.  Tet, 
notwithstandhjg  these  fiicts,  the  duty  now 
Imposed  upon  me.  In  the  case  at  bar,  of  stating 
the  facts  precisely  as  I  find  tbem  to  be  disclos- 
ed by  the  record,  and  of  declaring  what  I 
honestly  believe  to  be  tiie  principles  of  law 
applicable  thereto,  is  a  most  unpleasant  one, 
more  especially  so  because  of  the  cordial  re- 
lations heretofore  existing  between  the  writer 
and  the  parties  Erectly  responsible  for  the 
mismana^ment  of  said  trust  estate. 

Comisel  for  phUntiCF  In  error,  In  the  eighth 
assignment  of  his  original  application  for  a 
rehearing,  says:  "The  trial  court  held  Ibere 
was  a  conspiracy-  between  Judge  Green,  Re- 
ceiver Cunningham,  and  Attorney  Wlsby,  and 
It  was  upon  that  theory  that  the  trial  court 
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rendered  the  Jndgment  and  decision  against 
plaintiff  In  error;  bnt  the  reviewing  court  did 
not  contider  nor  decide  that  question,  where- 
as It  Is  decisive  of  the  case  caie  way  or  the 
other,  but  this  cotlrt  entirely  overlooked  the 
same,  which  we  snbmit  was  error,  and 
ground  for  a  rehearing  and  reconsideration." 
And  In  his  amendment  to  the  application  for 
rehiring  he  says:  "Now,  we  respectfully 
flubmtt  that  the  quallflcatlons  of  Judge  Green 
and  the  conduct  of  Cunningham  and  Wisby 
In  relation  to  the  appolntm«it  of  the  re- 
ceiver were  not  Issues  In  the  bearing  upon 
the  recelva's  accounts,  and  for  that  rea- 
son ought  not  to  be  taken  into  consideration." 
These  two  positions  ore  entirely  Inconsistent 
with  each  other,  and  neither,  In  my  opinion, 
is  a  correct  expression  of  the  law  a^llcable 
to  the  facts  presented  In  tUa  otse. 

In  the  sixth  assignment  of  error  contained 
In  the  orig^l  application  for  a  rehearing, 
counsel  also  says:  "The  court  says  that,  the 
original  case  began  In  illegality,  that  the 
jud^  WBS  diBquallfled  to  act  Now,  while 
we  respectfully  beg  leave  to  differ  with  the 
court  on  this  pn^rasltlon,  we  again  submit  that 
upon  such  a  finding  and  such  a  conclusion, 
that  the  plaintiff  In  error  as  receiver  cannot 
be  held  to  account  In  this  action,  but  could 
only  be  held  to  account  In  a  proper  action 
brought  by  the  beneficiaries  of  the  trust  es- 
tate." This  proposition  is,  In  my  judgment, 
also  untenable.  Although  it  Is  decided  In  the 
majority  opinion  of  this  court  that  Judge 
Green  was  interested  to  such  an  extent  as 
not  to  be  a  pnqier  person  to  act  as  presiding 
Judge  in  the  administration  of  the  trust  es- 
tate, yet  It  does  not  follow  from  this  holding 
that  all  of  his  acts  In  relation  thereto  are 
void,  or  even  voidable,  In  so  far  as  to  re- 
lieve the  receiver,  who  procured  his  own  ap- 
pointment from  said  court,  from  any  liabil- 
ity, either  personally  or  upon  his  ofllclal  bond, 
for  the  faithful  performance  of  the  duties  as- 
sumed, fnder  the  contention  of  counsel,  a 
person  could  procure  his  own  appointment 
as  receiver  of  an  InstHvent  Institution  from 
an  Interested  conrt,  and  thereby  obtain  pos- 
session of  all  the  assets  pertaining  thereto, 
and  misappropriate  and  squander  same  be- 
fore the  Btockhoiders  or  creditors  of  sufih  in- 
stitution who  were  adverse  to  the  appoint- 
ment of  the  receiver  could  procure  his  re- 
moval, and  then  defend  against  any  liability 
upon  his  offldal  bond  for  the  misappropria- 
tion of  said  assets  on  the  ground  that  the 
court  who  appointed  him  was  an  interested 
party,  and  therefore  disqualified  to  act  Such 
a  position  is  wholly  at  variance  with  the  en- 
tire policy  of  the  law  relative  to  the  closing 
up  of  Insolvent  estates  and  the  distribution 
of  the  assets  derived  therefrom. 

In  this  case  It  was  earnestly  contended  by 
counsel  for  ploluttff  In  error,  both  in  his  brief 
and  oral  argument,  that.  Inasmuch  as  ail, 
or  nearly  all,  of  tlie  expenditures  of  the  re- 
ceiver were  shown  by  the  evidence.  Including 
the  affidavit  of  Judge  Green,  to  have  been 


made  upon  the  verbal  ^tirectlon,  advice,  or 
acquiescence  of  Judge  Green  while  in  ofllce, 
and  that  this  vrabal  dlreodm  and  advice  were 
eqiUvalent  to  orders  approving  sadh  expendi- 
tures, and  Uiat  therefore,  the  adverse  parties 
herein  are  estopped  from  excepting  to  snld  ex- 
poidltures,  or  in  any  manner  sbowlng  that  tliey 
were  extravagant  or  unnecessary.  It  was 
In  answer  to  this  contoitlon  tluit  this  court 
In  its  original  opinion,  and  the  trial  court  in, 
its  oral  opinion,  declared  Judge  Greeo  to  be 
an  Interested  party,  and  that  such  oral  orders 
and  directions  would  not  be  considered  bind- 
ing. Under  the  contention  of  counsel  up<Hi 
this  proposition.  It  would  make  practically  no 
difference  whether  an  expenditure  made  by 
a  receiver  out  of  the  trust  estate  was  at  all 
necessary,  reasonably  or  proper,  just  so  he 
could  procure  even  a  verbal  wder  of  the 
court  appointing  him  approving  such  expendi- 
ture. Under  said  contention,  had  Ju^e 
Green  allowed  the  receiver  In  the  case  at 
bar  $1,000  per  month,  instead  of  $tSiO.  as  conw 
pensatlon  for  his  personal  services  In  IoqUl- 
Ing  after  the  af^rs  of  the  estate,  such  al- 
lowance could  never  thereafter  be  questioned, 
or  set  aside.  In  my  opinion,  counsel's  entire 
position  upon  this  point  Is  wrong.  I  think 
that  even  though  a  trial  court  idionld,  by 
written  order,  approve  an  unnecessary  and 
unrrasonable  expenditure  made  a  receiver 
out  of  the  trust  estate,  this  conrt  would  not 
only  be  Justified,  but  In  duty  bound,  to  set 
aside  such  order  and  disallow  the  expoadl- 
ture,  and  this  notwithstanding  the  fact  that 
the  judge  of  the  trial  court  making  such  order 
may  have  been  a  whoUy  dislntnrested  person, 
and  otherwise  entirely  qualified  to  act  In  the 
premises. 

One  of  the  largest  Items  ot  cKsallowance 
complahied  of  by  plaintiff  in  error  Is  the  re- 
duction of  his  salary  Rttee  the  first  six 
months  from  |2no  a  month,— the  amount 
which  the  evidence  shows  Judge  Green  ver- 
bally agreed  to  allow  him,— first  to  $125  per 
month,  and  later  to  $30  pet  month.  It  is 
urged  that  as  the  evidence  on  behalf  of  the 
receiver  shows  that  his  business  as  a  prac- 
ticing attorney  at  the  time  of  accepting  the 
receivership  amounted  to  $4,000  per  annum, 
and  as  it  required  the  greater  portion  of  his 
time  to  look  after  the  affairs  of  the  estate 
which  is  the  subject  ot  this  litigation,  he 
should  have  bera  allowed  at  least  the  snm 
of  $250  per  month  as  compensatiott  for  the 
time  and  labor  thus  expended.  I  am  con- 
vinced that  the  rule  contended  for  by  the  r&> 
celTcr's  counsel  Is  not  the  correct  one  to  be 
applied  In  determining  the  amount  of  com- 
pensation which  should  be  allowed  a  receiver 
or  other  person  Intrusted  with  the  settionmt 
and  distribution  of  an  Instdvent  estate.  Un- 
questlonnbly,  the  proper  rule  to  be  apjdled  In 
such  cases  Is  to  allow  the  recover  adequate 
compensation  for  the  amount  and  character 
of  the  services  performed  by  him  for  the  es- 
tate. Because  a  person's  services  as  an  at- 
torney at  law  are  such  as  to  comuaai  a  prao- 
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tlce  worth  94,000  per  annum,  It  doee  not 
necesBarlly  fcdlow  ttiat  ids  aerrlcea  as  tbe  re- 
ceiver of  an  insolvent  banlc,  or  of  a  mer- 
cantUe  or  otber  Insolvent  estaliUsluuent, 
would  be  worth  an  equal  amount,  or  even  onei'- 
haU  that  amonnt.  The  rule  1^  wUch  the 
compensation  of  a  receiver  In  sufdi  cases  as 
the  one  at  bar  should  be  determined  Is  well 
and  concls^  stated  in  French  v.  GUCord,  31 
Iowa,  428,  wherein  it  Is  held:  "Two  ques- 
tions are  presented  for  our  determination, 
namelr:  What  sum  sfaonld  be  allowed  the 
receiver  for  his  services,  and  against  which 
party  ought  they  to  be  adjudged?  On  tbe 
first  question  we  have,  after  a  careful  con- 
•Idnatkm  of  all  the  circumstances  of  the 
cas^  come  to  tbe  conclusion  that  tbe  amount 
of  compensation  allowed  the  receiver  by  the 
referee  Is  too  great.  While  we  concede  that 
the  receiver  should  receive  a  cmnpensatUm 
eorrespondlog  to  the  hl^  degree  of  busbiesB 
capacity.  Integrtty,  and  responsibility  reqnii^ 
ed  In  cases  of  this  character,  and  which  was 
secured  in  the  person  of  the  reetfv^  In  this 
cas^  yet  ve  fed  it  our  duty  to  allow  such 
sum  as  will  be  such  reasonable  compensatfon. 
There  can  be  no  reasonable  grounds  to  doubt 
that  tbe  receiver  In  this  case,  or  some  otber 
person  possessing  equal  qualifications,  could 
have  "beea  emphqred  by  private  contract  to 
perform  the  services  rendered  in  this  case  for 
half  the  amount  allowed  by  the  referee. 
This,  ft  seems  to  ue^  is  tbe  fair  and  reasoosr 
Ue  teat  by  which  the  amount  of  compensar 
tion  to  be  allowed  should  be  determined. 
While  it  may  be  true  that  an  individual  of 
the  required  qnallflcatlMis,  If  engaged  In  a 
lucrative  business,  could  not  be  Induced  to 
abandon  such  business  fw  a  temp<»wy  ap- 
pcdntment  of  this  character  wlttMrat  extraor- 
dinary compensation,  yet  one  of  wealth  and 
leisure  may  reacUly  be  found  (job  In  this  case) 
who  would  undertake  the  trust  for  a  reastm- 
able  and  ordinary  compenaation.  We  would 
not  be  warranted  In  allowing  extraordinary 
compensation,  unless  In  a  case  ot  imperative 
necessity." 

I  shall  now  quote  from  the  testimony  of 
the  receiver  himself  relating  to  his  qualifi- 
cations to  perform  tbe  duties  required  of 
him,  and  the  amount  and  character  of  the 
services  performed  in  the  management  of 
the  trust  estate,  to  ascertain  whether  or  not 
the  allowance  made  1^  tbe  trial  court  is 
adequate  compensation  for  such  services: 
"Q.  Did  yon  make  any  Inspection  or  ex- 
amination to  ascertain  whether  or  not  yon 
received  the  assets  that  were  r^resented  on 
the  books?  A.  No,  sir,  I  did  not,  because  I 
could  not  understand  It  myself,  and  Mr.  De 
StelgDer  and  Turner  said  that  they  balanced 
the  books.  Q.  Ton  simply  took  De  Steigoer's 
and  Turner's  statements,  then,  as  to  the  con- 
dltim  of  the  books  and  of  tbe  bank  assets? 
A.  Yes,  sir;  I  took  what  they  gave  me;  and 
that  Is  all  I  got,— Is  what  they  gave  me,  and  I 
could  not  find  any  other.  Q.  Did  the  fact 
that  you  found  the  condition  existing  tbwe 


that  you  did— that  De  Stelguw  had  borrow- 
ed this  amount  of  money  on  flcUUous  paper 
—arouse  any  suspicion  that  would  require 
you  to  make  an  examination  of  the  affairs 
of  the  bonk?  A.  There  was  no  concealment 
about  that.  That  was  a  matter  that  was 
discussed  before  the  receiver  was  appointed. 
(Page  182.)  Q.  Now.  at  the  time  that  bank 
went  into  the  hands  of  a  recover,  Thwlng, 
De  Stelguer,  and  Turner  all  claimed  to  have, 
like  yourself,  conti'acts  running  from  some 
time  in  January.  1802,  until  the  end  of  the 
year,  did  they  not?  A.  I  don't  think  they 
did.  Q.  At  that  tlme-at  tbe  time  of  the 
suspension- Turner  and  Thwlng  took  out  as- 
sets of  the  bank,  and  paid  themsdves  for 
their  full  year,  did  they  not?  A.  I  don't 
know.  Q.  Don't  the  books  show?  A.  I  don't 
know.  Q.  Have  you  never  looked  at  them 
to  see?  A.  Yes,  I  do  know.  Q.  Have  you 
never  looked  at  the  books  to  see?  A.  I  bad 
no  contract  running  for  a  year.  Mr.  Thwlng 
wasn't  in  the  employ  of  tbe  bank  at  the  time 
mentioned.  Mr.  Turner  was  employed  as 
cashlOT,  but  I  do  not  know  how  mueb  money 
was  gotten.  I  dw^t  know  what  his  contract 
was.  nor  I  do  not  know  what  amount  of 
money,  from  an  inspection  of  tbe  books,  was 
paid  to  blm.  I  have  heard  that  he  was  i^ald 
tor  the  current  ysor  ending  January  1st,  but 
I  do  not  know.  Q.  January  1st,  1803? 
A.  Yes,  sir.  Q.  Don't  the  books  so  show? 
A.  I  do  not  know.  Nev«:  looked  to  see.  If 
I  did,  I  didn't  so  understand  It.  I  did  not  go 
over  the  books  as  a  bookkeeper,  because  I 
didn't  understand  it.  Q.  And  did  not  the 
books  also  show  that  De  Stelguer  took  about 
91,700  out  about  that  time?  A.  I  do  not 
know.  (Fttges  130,  140.)  •  •  •  Q.  I  will 
ask  you  If,  la  your  examination  before  Major 
Obalmers,  this  question  In  regard  to  tbe 
books  was  not  ai^ed  you,  and  to  which  you 
made  this  answer:  'Questitm:  Did  the  books 
of  the  bank  show  anything  of  this  transac- 
tion of  Judge  Green's  note  indebtedness  to 
the  bank?*  To  which  you  answered:  'The 
books  of  the  bank  are  In  my  possession,  but 
they  are  so  pecoliatiy  kept,  and  so  compli- 
cated, that  I.  with  my  limited  experience  as 
a  bookkeeper,  am  obliged  to  say  that  I  can- 
not tell  anything  about  them;  and  I  have 
never  really  tried,  for  what  examinatkm  I 
have  given  them  shows  that  they  are  too 
complicated  for  me  to  comprehend.'  A.  I 
think  that  is  exactly  the  fact,  though  I  do 
not  remember  answering  it  to  Major  Ohal- 
mers  that  way.  Q.  Bo  that  you  have  never 
attempted  to  comiurehmd  or  have  those 
books  examined?  A.  That  is  correct  I 
could  not  comprehend  tbem,  and  I  did  not 
try.  Q.  Was  not,  then,  this  question  asked 
you,  to  which  you  made  this  answer:  'Ques- 
tion: Is  there  anything  In  the  books  show- 
ing that  Judge  Green  Is  debtor  to  the  bank? 
To  which  you  apsw««d:  'Nothing  that  I 
know  of.  I  think  that  the  evidence  of  tbe 
transaction,  undo:  their  system  of  bookkeep- 
ing, was  limited  to  tbe  existence  of  the  note. 
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which  wu  charged  to  an  acconnt  In  tbt 
booka  which  tfae^  called  "Loans,"  and  from 
that  account  I  apprehend  that  It  would  not 
be  possible,  without  any  knowledge  of  the 
facts,  to  Idtmtlfy  the  transaction  on  the 
books.'  A.  Well,  that  fa  my  oplnlMt  now. 
(Pages  142,  143.)  •  •  •  Q.  I  wUl  ask  70U 
to  look  at  this  book,  and  state  whether  that 
la  not  the  cash  book  of  the  bank  that  was 
current  at  that  time.  A.  Well,  sir;  I  would 
think  that  was  Mr.  Turner's  handwriting. 
Q.  Is  that  not  the  cash  book?  A.  Well.  I 
could  not  state.  Q.  You  do  not  know  what 
the  books  of  the  bank  were?  A.  No,  sir. 
That  la  what  this  book  shows,— that  It  Is  the 
cash  record;  and  I  should  think  It  Is  In  Mr. 
Turner's  handwriting,  and  my  best  opinion 
would  be  that  that  waa  one  of  the  books  of 
the  bank.  Q.  And  you  now  state  that  yon 
do  not  know  what  the  books  of  the  bank 
are?  A.  No,  sir;  I  don't.  The  only  thing 
that  I  know  about  what  the  books  of  the 
bank  are  Is  Just  this:  There  was  a  lance 
number  of  books  turned  over  to  me  as  the 
recelrer.  I  bad  Mr.  Turner,  who  was  cash- 
ier of  the  bank,  employed,  and  whenever  we 
wanted  to  know  anything  about  the  books 
Mr.  Turner  always  went  and  looked  at  them, 
and  he  was  able  to  tell;  but  I  was  never 
able  to  master  a  thing,  or  know  how  they 
were  kept,  and  I  nerer  tried  It,  because  I 
was  no  bookkeeper,  and  knew  tiiat  I  never 
could  master  It;  and  I  knew  that  th^  waa 
no  necessity  for  It  for,  if  a  cause  arose  for 
the  use  of  the  books  in  any  way,  Mr.  Turner 
looked  it  up,  and  we  adjusted  it  that  way. 
(Pages  168,  ISO.)  *  *  *  Q.  Oan  you  state 
what  Jabor  was  taken,  after  the  first  six 
months  had  expired  in  collecting  the  assets 
of  the  bank,  other  than  collecting  the  rents? 
A.  Well,  there  were  a  good  many  things  that 
were  done.  I  had  constant  work  looking  af- 
ter things  that  turned  out  to  be  profitless, 
and  a  great  many  lawsuits  on  hand.  I  look- 
ed after  a  good  many  of  them.  Q.  What 
proportion  of  your  time  was  consumed  In 
looking  after  the  trust  during  the  early  part 
of  your  work?  A.  Practically  all  of  It  at 
first.  So  much  so  that  my  business  that  I 
had,— which  was  a  very  good  business  at 
that  time.— for  Instance,  that  which  I  was 
doing  in  the  land  ofilce,  I  tamed  over  to  oth- 
er people,  and  all  the  justice  of  the  peace 
business,  or  little  buslnem  that  came  to  me. 
I  turned  away,  and  practically  I  devoted  my 
time  to  the  taking  care  of  this  estate.  After 
that,  the  fact  that  I  had  taken  up  this  busi- 
ness, and  the  fact  that  I  had  been  vilified, 
and  accused  of  robbery  and  thievery,  and  all 
this  kind  of  thing,  and  the  motions  made  to 
remove  me,  and  harassed  and  annoyed  con- 
stantly during  all  the  time,  finally  indicted 
for  the  purpose  of  having  me  removed,  and 
all  these  things.  Just  practically  took  away 
my  business.  This  last  year  and  a  half  I 
haven't  had  any  business  to  speak  of,  and  the 
result  has  been  very  disastrous  to  me,  so  far 
MM  my  financial  prospect  Is  concerned.  Q. 


Ton  was  appointed  In  June,  1892,  X  bellenf 
A.  Tes,  sir;  June  13,  1892.  Q.  During  the 
summer  of  1882,  was  all  of  your  time  con* 
sumed  with  the  businns  of  the  bank?  A. 
Well,  tt  was  practically  all  the  buslnen  I 
did.  I  bad  a  few  cases  in  court  that  I  have 
always  attended  to.  Q.  Did  you  personally 
attend  to  the  bnalnesa  of  the  bank,  or  did 
Mr.  Torner  do  It?  A.  Mr.  Turner  and  I  both 
vrere  looking  after  the  bnalnesa  the  aame 
as  he  was,  but  I  had  to  hare  acmiebody  who 
understood  the  matter,  in  order  to  get  along 
with  it  at  all,  I  thought.  Q.  Was  all  of  Us 
time  omsumed  during  the  time  that  yon  bad 
him  empU^ed?  A.  Yes,  air;  he  didn't  do 
anything  else.  Q.  During  that  time  he 
made  the  collections  that  wexe  mad^  did 
he?  A.  A  good  mai^  of  them;  yes,  sir. 
Q.  Kept  the  books?  A.  Tes,  sir;  kept  the 
books  IV  to  the  time  tbat  he  left  Q.  Ton 
paid  him  $100  a  month?  A.  Tea,  air.  Q. 
During  the  entire  time?  A.  No,  air;  the  flrat 
12  mmitha.  Q.  Then  how  much  longer  did 
yon  keep  him?  A.  Four  months.  Q.  Yon 
paid  him  f50  a  month  for  the  fonr  months? 
A.  Tes,  sir;  I  paid  him  until  the  time  I  made 
this  repOTt  I  was  hurried  for  that  Q.  Af- 
ter the  first  year,  what  was  there  for  you  to 
look  after  except  the  property  and  the  rents 
and  the  collections  and  the  lawsuits?  A.  I 
had  some  amount  of  notes  whMt  I  had  been 
collecting  all  tbe  time.  Q.  Did  you  hare  at- 
torneys employed  for  all  the  litigation  yon 
had?  A.  I  had  Hr.  Wlsl^^  employed,  and 
since  that,  off  and  on,  I  have  had  Judge 
Green's  servlras  in  several  cases,— special 
matters,— but  I  had  Mr.  Wlsby  employed, 
and  he  continued  work  for  me,  and  do 
what  there  was  to  do,  until  the  time  of  my 
September  20tli  report  Q.  You  was  a  piac- 
ticlnf  lawyer  also  at  the  time?  A.  Yes,  sir. 
Q.  You  bad  this  bank  business  In  your  law 
office?  A.  Yes,  sir.  Q.  And  you  continued 
to  do  your  law  business  in  the  district  and 
supreme  court?  A.  Yes,  sir;  In  the  district 
and  supreme  court,  I  did.  Q.  You  was  elect- 
ed to  the  legislature  during  that  time?  A. 
Yes,  sir.  Q.  When  was  you  elected?  A.  I 
was  elected  in  the  fall  of  1892,  and  served 
sixty  days.  Q.  During  the  year  18937  A. 
Yes,  sir.  Q.  During  that  time,  who  attended 
to  the  business  of  the  bank,  or  did  It  require 
any?  A.  I  attended  to  !t  what  was  done; 
that  is,  I  superintended  It  Mr.  Turner  waa 
in  the  office  every  day,  and  when  anything 
occurred  that  had  to  be  done  I  attended  to 
it  Q.  During  1893,  what  proportion  of  your 
time  was  required  by  the  interests  of  the 
trust  to  the  business?  A.  Well,  I  could  not 
state  the  exact  proportion,  but  It  was  spas- 
modic. It  had  to  be  attended  to  whenever 
the  time  would  have  It  so  I  could  not  tell 
Just  what  actual  time  I  devoted  to  the  Inter- 
ests of  the  trust,  but  I  attended  to  whatever 
came  up.  Q.  During  the  year  1894,  wLM 
proportion  of  your  time  was  occupied  wltd 
the  business  of  the  trust?  A.  Well,  not  near 
80  much  as  there  was  the  other  two  yeara; 
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nor  I  would  not  be  able  to  state  tbe  propor- 
tion. Q.  Did  It  require  one-fourth  of  It?  A. 
YeB,  sir;  I  think  more  than  that.  Perhaps 
It  did  require  when  It  needed  to  be  attended 
to—  I  could  not  tell  as  to  the  amount 
(Pages  127  to  130.)  *  •  •  By  the  Court: 
When  you  took  possession  of  the  bank,  on 
the  16th,  who  turned  It  over  to  you?  A.  Mr. 
De  Steiguer.  Q.  Who  bad  been  the  cashier 
of  tbe  bank?  A.  Mr.  Turner.  Q.  That  was 
the  same  person  you  employed  as  bookkeep* 
er?  A.  Yes,  sir.  Q.  Was  he  the  same  Turn- 
er that  had  the  thousand  dollar  note  In 
there?  A.  Yes,  sir.  Q.  The  De  Steiguer  note 
yon  found  In  there  for  bow  much,— ten  or 
twelve  thousand  dollars?  A.  No^  sir;  three 
thousand  dollars.  Q.  AVas  there  not  anothw 
note  for  ten  thousand  dollars  among  the 
assets?  A.  Yes,  sir.  Q.  Whose  was  that?  A. 
Thwlng's.  Q.  Was  he  a  relative  of  De 
Steiguer?  A.  An  employfi,— a  former  em- 
ployfi  in  the  bank.  He  wasn't  employed 
when  I  took  charge.  Q.  What  relation  had 
he  borne  to  the  bonk?  A.  He  bad  been  a 
clerk  In  the  bank.  Q.  He  bad  been  a  clerk? 
A.  Yes,  sir.  *  •  •  Q.  Did  you  ascertain 
from  the  books,  or  from  other  sources  at 
your  command,  who  got  tbe  ten  thousand 
dollars  that  Turner  borrowed?  A.  No,  air; 
only  what  was  told  me  afterwards, — that  it 
was  an  accommodation  note  of  De  Steiguer. 
Q.  Was  the  Thwing  note  tbe  same?  A.  I  so 
understood  it  afterwards.  (Pages  180,  131.) 

•  •  •  Q.  Now,  you  say  that  your  Bervlces, 
yon  thought,  were  worth  about  ten  thousand 
dollars  for  thirty-three  months?  A.  Yes,  sir. 
Q.  That  is  at  the  rate  of  a  little  over  $300 
a  month?  A.  That  is  about  right.  Q.  For 
thirty-one  months  you  didn't  collect  that 
much,  did  you?    A.  No,  sir.    (Page  215.) 

*  *  *  Q.  Now,  do  you  mean  to  say  that 
the  United  States  National  Bank  has  put 
its  note  into  the  National  Bank  of  Guthrie, 
and  has  not  paid  for  Its  stock?  A.  No,  sir; 
bat  I  mean  to  say  that  I  believe  that  De 
Steiguer  had  not  paid  for  the  stock  that  he 
hypothecated  with  the  United  States  Nation- 
al Bank.  Q.  But  the  money  of  the  United 
States  National  Bank— ¥30,000  of  It— went 
into  the  safe  of  the  National  Bank  of  Guth- 
rie? A.  No,  sir;  went  to  De  Steiguer  per- 
sonally, as  I  understand  It  Q.  Do  the  books 
show  it  that  way?  A.  No,  sir;  I  don't  know 
anything  about  what  the  tKtoks  show.  Q. 
Have  you  looked  at  the  books?  A.  No,  sir; 
never  have.  Q.  Who  told  you  that  it  went 
In  any  such  fashion?  A.  It  has  crept  out  all 
along  the  line.  Q.  Who  told  you  anything  of 
that  sort?  A.  I  think  Mr.  De  Steiguer  told 
me  about  that.  Q.  You  didn't  look  to  see 
whether  that  money  went  to  the  National 
Bank  of  Guthrie?  A.  I  understood  that  it 
did  not  Q.  You  never  looked  to  see?  A. 
No,  sir;  I  never  looked.  (I^ge  9i.)  •  •  • 
ti.  On  March  13,  1895.  yon  charge  the  ex- 
penses of  De  Steiguer  for  several  trips  made 
here  for  the  benefit  of  the  receiver,  $485.50? 
A.  Yes,  sir.  Q.  When  were  these  trips  made? 


A.  Tbey  are  trips  when  I  called  him  here 
by  direction  of  the  court  Q.  What  court? 
A.  Judge  Green.  I  paid  a  portion  of  this  In 
cash;  that  is,  I  honored  his  draft  at  one 
time.  I  needed  him  here  on  some  one  ot  tbe 
cases,  and  telegraphed  him  to  come,  and  be 
wired  back  that  he  would  come  if  the  ex- 
penses were  paid.  Q.  Have  you  a  copy  of 
that  telegram?  A.  Yes,  sir;  I  have  the  tele- 
gram which  I  se/at  him.  It  was  attached 
to  the  draft,  and  he  came  in  person.  (Page 
162.)  •  •  •  Q.  Tbe  draft  that  you  see 
here  with  tbe  telegram  in  May,  1893,  is  for 
9100.  A.  Yes,  sir.  Q.  What  other  drafts  did 
you  send  to  De  Steiguer?  A.  I  did  not  send 
any  other.  Q.  What  Is  the  date  of  that 
draft?  A.  It  is  May  11,  1883.  He  Just 
wouldn't  come  at  that  time  unless  I  put  upw 
The  rest  of  the  time  he  came,  and  paid  his 
own  expenses,  but  he  always  insisted  that  I 
would  have  to  reimburse  him  for  them,  and 
when  I  tmd  a  partial  settlement  with  him 
before  he  left  here  tbe  last  time  he  made 
out  this  account  and  Insisted  on  my  giving 
him  credit  for  it  and  I  did  so.  I  had  per- 
formed a  great  many  services  for  him  in  re- 
gard to  his  civil  business  here  during  the 
last  three  years,  and  we  have  an  unadjusted 
accoimt  but  tbe  $385,— the  dlfTerence  be- 
tween the  $485  and  the  draft  which  J  had 
paid,— and  some  money  which  I  had  given 
blm.  I  don't  just  remember  tbe  amount 
now,  but  It  occurs  to  me  that  it  was  $40,  and 
was  allowed  by  me  on  my  claim  against  blm 
for  services.  Q.  When  was  that  settlement 
made?  A.  That  was  made  just  before  he 
left  here  the  last  time,  on  the  15th  of  March, 
tsao.  I  caused  him  to  make  out  a  verified 
claim  of  the  items,  and  verify  It,  and  that 
verification  Is  on  the  15th  of  March,  1895, 
I  see.  Q.  You  settled  with  De  Steiguer, 
then,  in  that  matter.  Just  by  allowing  him 
what  he  claimed  as  expenses,  and  then  he  al- 
lowed you  to  retain  that  for  what  fees  he 
owed  you,— Is  that  right,— ao  that  no  money 
[Missed  between  you?  A.  Nothing  but  the 
$100  and  tbe  $40.  I  think  it  was  $40.  Q, 
What  trips  were  these  that  De  Steiguer  made 
upon  this  occasion?  A.  They  were  trips  that 
I  caused  him  to  make.  Q.  What  times  were 
they?  A.  Well,  the  times  that  I  have  men- 
tioned In  my  report.  Q.  What  report  other 
than  this?  A.  No  times  except  as  this  Item 
here  Indicates  the  times.  He  has  made  out 
the  dates  here  that  he  came,  and  when  he 
made  the  expense.  Tbe  first  one  was  Sep- 
tember 23,  18»2,— trip  from  Chicago  to 
Kansas  City.  (Pages  163  to  1(S5.)  •  •  • 
Q.  Before  you  made  this  compromise  with 
De  Steiguer,  you  knew  that  De  Steiguer 
had  taken  $500  out  of  tbe  assets  of  the 
bank,  and  turned  It  over  to  Judge  Green, 
did  you?  A.  I  suppose  I  did.  Q.  Why  didn't 
you  then  refuse  to  make  this  compromise 
wltb  him.  and  require  that  that  should  be 
set  ofT  against  the  moneys  that  he  had  taken 
out  of  the  bank  after  the  receiver  was  ap- 
pointed? A.  Well,  this  was  the  matter  that 
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came  In  the  settlement  Trlth  myself.  Q.  You 
did  that  in  order  to  save  It  to  yourself?  A. 
Yes,  sir.  Q.  Xow,  then,  you  preferred  to 
leave  the  other  account  unadjusted?  A.  I 
preferred  to  leave  the  Green  account  just  as 
I  foimd  It.  I  could  not  collect  It  from  Judge 
Green,  or,  if  I  could,~if  It  could  be  collected 
from  Judge  Green,— It  would  be  done  by  me 
in  the  future,  because  Judge  Green  always 
said  he  would  pay  It,  and  he  was  paying  it 
some  by  services,  and  probably  would  pay 
the  balance  of  It.  This  matter  was  a  matter 
that  I  was  adjusting  of  my  own.  Q.  Now, 
then,  on  the  13th  of  March,  you  charged  for 
the  amount  paid  for  the  stock  of  A.  Guthrie, 
30  shares,  $750.  When  did  you  pay  that 
amount?  A.  I  paid  it  to  De  Steiguer.  Q, 
When?  A.  I  don't  remember  the  date.  Q. 
How  much  stock  did  A.  Guthrie  have  at  that 
time?  A.  $3,000  worth.  Q.  You  were  pay- 
ing, then,  twenty-flve  cents  on  the  dollar  for 
that  stock?  A.  Yes,  sir;  paid  twenty-flve 
cents  on  the  dollar.  Q.  You  had  no  order  of 
court  for  that?  A.  No,  sir.  Q.  Why  did  you 
not  take  the  order  of  the  court,  or  ask  the 
consent  of  the  court,  before  making  a  pay- 
ment of  cash  for  that  stock?  A.  I  didn't 
have  any  special  reason.  Q.  Was  that  pay- 
ment to  De  Steiguer  of  $750  between  the  23d 
of  August,  ISM,  and  the  date  Indicated  here 
on  this  exhibit,  March  13,  1895?  A.  No,  sir; 
I  think  It  was  before  that.  Q.  If  it  was  be- 
fore that  why  did  you  not  show  that  In  your 
report  of  August  23,  18»4?  A.  Because  I  did 
not  report  it  among  the  assets  of  the  bank. 
Q.  Why  did  you  not  report  It  as  part  of  your 
expenditures?  A.  I  didn't  want  to.  Q.  Why 
didn't  you  report  it  as  part  of  your  dolnga 
as  receiver?  A.  I  didn't  want  to.  Q.  Why 
not?  A.  Just  simply  because  I  didn't  want 
to.  Q.  What  objection  had  you  to  reporting 
It  at  that  time?  A.  I  wanted  to  keep  It.  Q. 
Why  did  you  want  to  keep  it,  and  not  report 
it?  A.  Simply  because  I  did.  Q.  But  there 
must  have  been  some  accounting— some  rea- 
son— why  you,  as  receiver,  made  this  pur- 
chase of  $3,000  worth  of  stock,  giving  $750 
In  cash  for  it,  and  did  not  want  to  report  it 
to  the  court?  A.  I  calculated  to  report  It  at 
the  proper  time,  when  I  made  my  final  re- 
port. Q.  Now,  will  you  tell  the  court  why 
you  didn't  consider  it  a  proper  time  to  make 
that  report  as  a  current  transaction?  A.  I 
had  no  special  reason  to  give.  Q.  And  you 
cannot  state  now  why  It  was  that  you  did 
that?  A.  Not  exactly.   (Pages  165  to  1G7.)" 

The  foregoing  testimony,  which  Is  only  a 
small  portion  of  that  of  a  similar  nature  con- 
tained In  the  record,  tells  Its  own  story;  and. 
In  my  Judgment,  to  allow  a  greater  amount  on 
the  receiver's  claim  for  compL'n.>*ation  than  was 
allowed  by  the  trial  court  would  not  only  be 
paying  lilm  for  services  never  performed,  but 
would,  to  say  the  lea-st.  be  rewarding  ineom- 
iwteney  and  mismanagement. 

Another  Item  of  disallowance  by  the  trial 
court,  and  which  was  aflirmod  hy  this  court. 
Is  that  of  $GU2  attorney's  fee  paid  by  the  re- 


v;elver  to  Mr.  Joseph  Wiaby,  who  had  been  ap- 
pohited  by  the  court  as  the  general  attorney 
for  said  receiver.  It  Is  my  opinion  that  the  re- 
ceiver comes  more  Dearly  having  a  valid  reason 
for  objecting  to  this  disallowance  than  any  oth- 
er made,  and,  if  It  were  not  for  the  fact  that 
the  testimony  shows  a  large  portion  of  the  work 
done  by  said  attorney  to  have  been  i>erformed 
in  resisting  motions  to  have  the  receiver  re- 
moved, each  of  which  motions  should,  unques- 
tionably, have  been  promptly  sustained,  this 
disallowance  probably  ought  not  to  be  approv- 
ed; but,  especially  In  view  of  the  circumstan- 
ces surrounding  the  appointmMit  of  Mr.  Cun- 
ningham as  receiver,  which  were  known  to  him 
at  the  time,  I  do  not  think  that  he  is  any  more 
entitled  to  cliarge  the  estate  with  an  attorney's 
fee  earned  in  resisting  motions  for  his  removal 
than  he  would  be  entitled  to  charge  the  estate 
for  the  services  of  tiie  attorney  who  represented 
him  In  the  final  settlement  of  his  accounts  with 
the  court,  and  In  perfecting  and  prosecuting  his 
api)eal  In  this  court  from  the  disallowances 
made  by  the  court  below.  Furthermore,  the 
evidence  Is  very  indefinite  end  uncertain  as  to 
what,  If  any,  services  were  performed  by  said 
attoraey  for  some  of  the  Items  disallowed  by 
the  trial  court.  The  evidence  of  the  receiver 
and  his  attorney  as  to  said  Item  Is,  in  part,  as 
follows:  "Q.  After  you  had  settled  with  Mr. 
Cunningham,— the  Cunningham  &  WIsby  mat- 
ter,- then  you  got  WIsby  to  settle  with  Cun- 
ninghmn  In  the  Cunningham  matter,  did  you? 
A.  I  didn't  say  anything  of  that  kind.  There 
wa.sn't  any  such  a  transaction.  Q.  Well,  is  it 
not  stated  In  here  as  a  part  of  the  claim  of  Mr. 
Wisby's  services,  'Including  $6.j0  from  G.  S. 
Cimnlngliam,  teu  per  cent,  on  account  collect- 
ed, $05'?  A.  Fi-om  that  It  Is—  He  didn't  have 
anythlDg  to  do  with  that.  Q.  Who  didn't? 
A.  Mr.  Wlsby.  Q.  Who  did  collect  It,  then? 
A.  I  did.  Q.  You  paid  him  then  $65  for  doing 
notliing,— for  something  that  he  didn't  do? 
A.  No,  sir.  Q.  You  say  he  did  not  do  this 
work?  A.  I  say  this:  Tliat  the  clahn  of  Mr. 
Cunninghiim  of  $l,liO.")  was  by  me  coraprcmls- 
ed  by  allowance  In  the  payment  of  Mr.  Cun- 
ningham's notes  for  $504.  Q.  What  did  you 
allow  Cunningham  for?  A.  For  services  that 
he  had  rendered  the  bank  long  before  this 
failiu*e.  I  knew  the  claim  that  he  made 
when  the  notes  were  first  hi  my  bauds  for 
collection,  but  I  did  not  get  any  adjustment 
with  him  until  after  I  was  aM»inted  re- 
ceiver, and  then  I  compromised  the  matter 
witli  him,  by  direction  of  Judge  Green,  for 
!?.")04,  ludorsing  that  amount  on  lils  notes. 
That  was  the  way  It  was.  Q.  He  paid  the 
balance?  A.  Yes,  sir.  Q.  Then  how  did  you 
come  to  pay  Wisby  $05?  A.  Well,  I  don't 
know.  That  Is  a  matter  that  I  don't  remem- 
ber of.  Q.  I  will  ask  you  to  look  at  it,  so 
you  can  refresh  your  memory  [iianding  wit- 
ness bill].  A.  It  appears  that  there  Is  an 
item  here  of  $f!5  which  is  included  in  this, 
wiilch  I  do  not  uudcrsfand.  I  don't  have  any 
rocolicctlon  of  Mr.  Wislty  having  anything  to 
do  with  the  settlement  with  Cunningham. 
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rPiaeea  71  to  73.)  •  •  K  1b  but  proper 
to  state  bere  tliat  tbe  claim  presented  by 
Mr.  6.  S.  CuniiliigbaiD  designated  as  the  Cun- 
nlnebam  &  Wlsby  claim  Is  one  In  whlcfa  Mr. 
Wlsby,  at  the  time  of  the  commencement  of 
this  action,  and  at  all  times  subsequent  there- 
to,  had  no  interest  whatever,  bnt  had  assign- 
ed same  to  bis  former  partner,  G.  S.  Cun- 
ningham, upon  the  dissolution  of  said  partoov 
ship,  which  had  occurred  some  considerable 
thne  before  the  beginning  of  this  litigation. 
-Q.  Ton  stated  that  that  was  the  time  the 
recelTOT  was  agreed  npon  between  Mr.  Wlaby 
and  yourself?  A.  No,  sir;  the  receiver,  be- 
tween Mr.  WlBby  and  myself,  was  not  agreed 
upon  more  than  an  hour  Just  before  dinner, 
—before  the  appointment  was  made  on  the 
ISfh.  (Pbge  UO.)  Q.  At  the  time  tliat  you 
and  Mr.  Wlsby  agreed  vpoa  the  appointment 
of  ft  receiver,  yon  say  Mr.  Wlsl^  had  some 
Itfoceedlng  hostile  to  the  bank  at  that  thne? 
A.  Mr.  WIsl^  was  attorney  for  the  United 
States  National  Bank  in  the  suit  to  appoint 
the  receiver.  Q.  Which  brought  the  action 
to  bare  the  receiver  appointed?  A.  Tes,  sir. 
Q.  Ton  was  reslsthiff  that?  A.  I  was  resist- 
ing that  up  to  the  time  that  I  resigned.  Q. 
Then  at  that  time  yon  entered  Into  an  agree- 
ment "vifh  him  for  the  appointment  of  a  re- 
ceiver? A.  No,  sir;  I  resigned,  and  tamed 
over  the  attomeysUp  of  the  bank  to  Judge 
Berger  for  the  bank.  Q.  Who  was  it  that 
made  the  agreement,  then,  for  Uie  appoint- 
ment of  the  receiver?  A.  I  was  a  candidate. 
Mr.  McNeal  was  a  candidate.  I  was  a  can- 
didate for  the  appointment,  and  the  agree- 
ment for  my  appointment  was  made  by  me 
IndfrldnaBy  with  Mr.  Wlsby.  Q.  With  Mr. 
Wlsby?  A.  Yes,  sir.  Q.  At  the  time  that 
yon  made  that  agreement  with  him  that  yon 
should  be  appointed  receiver,  did  yon  have 
any  stipulations  or  conditions  to  ttie  effect 
that  be  shotdd  be  the  attorney  for  the  re- 
cdverT  A.  Yes,  sh:;  I  think  I  told  him.  If 
the  court  wotdd  cinisent  to  It,  that  Z  vrould 
employ  him  as  attorney  for  the  receiver.  Q. 
Was  there  any  condition  or  agreement  be- 
tween yon  and  Mr.  Wlsby  m  Mr.  De  Stetguer 
that  this  loan  was  to  be  made  to  Jndge  Green? 
A.  No.  sir;  ntme  whaterer.  Mr.  Wlsby 
knew  nothliv  alwut  It  It  was  never  thought 
of  nntll  the  day  after  13»  appointment  (Pa- 
ges 134,  185.)**  Testimony  ot  Joseph  Wlsby: 
'*Q.  What  was  tin  next  work  in  that  (315 
item?  A.  The  next  w(»k  was  In  reference  to 
the  same  matter.  I  was  here  In  the  supreme 
court  two  days.  You  was  trying— or  I  was 
Informed  yon  was  trying— to  get  the  supreme 
court  to  make  some  kind  of  an  order  on 
Judge  Green  vrtth  reference  to  the  matter, 
and  Mr.  Onnnl^ham  told  me  to  look  after 
that  It  was  IlaUe  to  come  up  here,  and 
he  wanted  me  to  ci»ne  ovw  and  stay  here; 
and  so  I  came  over  here,  and  remained  tor  a 
eoaj^e  of  days  In  attendance  upon  ttiB  su- 
preme oonrt  Q.  Any  motion  In  the  supreme 
court?  A.  No,  the  matter  had  been  called 
np,  so  I  had  been  Informed,  In  the  supreme 


court;  bnt  I  dont  think  there  was  any  mo- 
tion. Q.  That  I  bad  called  any  matter  up  hi 
the  supreme  court?  A.  Well,  the  Judges,  or 
one  of  them,  Infonned  Mr.  oimnlngham  that 
you  was  asking  him  about  It,  and  tried  to 
get  him  to  consimt  to  Its  coming  upw  Q. 
Which  one  of  the  Judges  was  that?  A.  I 
don't  know.  I  think  It  vras  Jndge  Olaric. 
No,  It  was  not  Clark.  My  Impression  Is  now 
that  you  had  called  it  up,  mentioned  the  mat- 
ter to  the  court  or  some  of  the  Judges,  and 
was  going  to  In^  <m  some  kind  of  an  order 
on  Judge  Oreen  hi  relation  to  the  matter,  or 
In  relation  to  tills  business.  Q.  You  never 
saw  any  paper  filed  by  me?  A.  No,  sir;  I 
didnt  see  any  paper  filed.  Q.  Yoo  didn't 
bear  me  make  any  motion?  A.  No,  sir;  I 
did  not  Q.  Now,  how  do  yon  know  that  I 
made  anysndirtatemait  to  the  court?  A.  Now, 
I  say,  I  am  unable  to  tell.  Q.  Now,  will  you 
state  what  ^dge  gave  yon  that  information? 
A.  I  didn't  that  any  Judge  gave  me  that 
Infmuatlon.  Q.  How  could  yon  have  tufor- 
nuKlon  of  a  ttxt  that  never  was  a  fact? 
Who  gave  you  that  Information?  A.  Mr. 
Gnnnlngham  gave  me  the  information,— the 
facts.  (Pages  281,  282.)**  As  stated  In  the 
original  (pinion,  the  testlma^  shows  that 
the  recover  paid  atber  attorneys  than  Mr. 
Wlsby  the  sum  of  flBO  for  spedfie  services 
performed  by  them  fOr  tbt  tmst  estate.  In 
snppcvt  of  the  receiver's  eontoitkn  that  the 
attorney's  fee  paid  out  by  Ithn  on  bdialf  of 
said  tmst  estate  Is  not  onreasmable,  atten- 
tion Is  called  to  the  ttjA  that  ftie  testimony 
shows  ttfl  nominal  nine  of  the  assets  ot  the 
Insolvent  bank  to  have  been  9120,000  at  Hie 
time  of  the  appointment  of  the  receiver,  bat 
the  evidence,  ss  given  by  tba  receiver  himself, 
also  shows  that  the  real  Talne  of  said  assets 
at  said  tlnte  did  not  exceed  the  snm  of  940,- 
000.  Including  therein  at  th^  face  ralne  the 
note  of  Judge  Ch«en,  about  9^000  worth  ot 
prorlslonal  wairant  Indebtedness  of  flie  city 
of  Gnthrle,  about  93,400  on  dqKmlt  with  the 
United  States  National  Bank,  of  which  the 
receiver  never  had  possession  or  control,  and 
a  claim  in  suit  against  BL  T.  Patton  &  Co.,  for 
about  96,000.    (Pages  215,  216.) 

Another  item  of  dlsallovrance  complained 
of  connsel  for  tlie  receiver  In  his  original 
briefs  and  application  for  a  rdiearlng  Is  one 
fw  936  diarged  for  expenses  to  Kansas  City 
to  enforce  the  eollectiaii  ot  m  note  for  9312, 
idgned  by  one  Eenn^,  whose  real  name  was 
Lampson.  According  to  the  testbnony  of  the 
receiver,  he  collected  the  original  9312  note 
by  obtidnlng  9100  In  csah,  a  new  note  for 
921%  and  keeping  **a.  t«t  i^rge  scAltiUrs  dia- 
mond ring,"  whldi  was  off-colored,  and  niched 
a  Uttla  What  disposition  was  made  of  the 
ring  or  of  the  9212  note  is  not  dlsdosed,  bat 
the  reedver  charges  himself  with  On  full 
amount  oC  the  9&12  not^  and  diazged  the  ex- 
pense of  ttie  trip  to  Kansas  City  to  the  estate^ 
I  think  the  disallowance  of  this  item  of  ez- 
pSBse  aiUrdy  proper.  Had  the  lecelver  ao- 
ooonted  for  the  ring  and  the  9212  noti^  and 
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shown  that  they  were  both  properly  disposed 
of,  and  that  he  did  not  realize  therefrom 
sufficient  to  pay  the  amount  of  the  original 
note  and  his  expenses,  then  the  estate  should 
undoubtedly  have  been  charged  with  said  ex- 
penses; but  to  permit  receiv(>rs  to  thus  Bi>ec- 
ulate  with  the  assets  of  an  estate  In  their 
hands,  and  charge  the  expenses  Incurred  hi 
making  such  deals  to  the  estate,  would,  In 
my  judgment,  be  a  very  dangerous  precedent. 

Another  Item  of  disallowance  specially  com- 
plained of  by  the  receiver  Is  the  alleged  ex- 
penses of  a  trip  to  St.  Louis  of  $00.25,  to  con- 
sult with  Judge  Green,  who  was  away  on  his 
annual  vacation.  A  portion  of  the  testimony  of 
the  receiver  relative  to  this  exjiendlture  Is  as 
follows:  *'Q.  On  the  26th  of  July,  18t>2,  Is  an 
item  of  expenses  of  a  trip  to  St.  Louis,  to  con- 
sult Judge  Green;  amount,  $90.25.  A.  Yes, 
sir.  Q.  What  was  necessary  for  you  to  do 
on  that  trip  that  you  could  not  do  by  corre- 
spondence? A.  Among  the  assets  of  the 
bank,  when  I  took  charge  of  it,  I  found  the 
note  of  3.  E.  Turner  for  ten  thousand  dollars, 
one  of  Ed.  Randall  for  five  thousand  dollars, 
and  one  of  F.  H.  Thwlng  of  tea  thousand  dol- 
lars, and  one  of  Louis  De  Steiguer  for  three 
thousand  dollars,  *  •  *  and  a  note  of  the 
<irutbrle  Lumber  Company  for  forty-flve  hun- 
dred dollars,  and  an  overdraft  of  the  Uuthrle 
Lumber  Company  for  ten  hundred  and  sixty- 
four  dollars  and  eight  cents.  They  were  all 
really  debts,  as  I  afterwards  ascertained,  of 
Louis  De  Steiguer.  Q.  At  what  date  were 
those  turned  over  to  yon?  A.  A  portion  of 
them  on  the  IGth  of  June,  and  a  portion  of 
them  on  the  6th  of  July;  and  after  I  com- 
menced to  proegiect  on  the  probable  value  of 
these  assets.  Mr.  De  Steiguer  Informed  me 
that  be  was  really  the  one  who  was  primarily 
liable  for  those  debts,  and  he  said  that  he 
wanted  to  take  them  up,  and  the  first  talk 
that  we  had  about  It  was  with  reference  to 
the  lumber  cmnpany's  note  for  ^,500,  and  a 
chattel  mortgage  on  the  lumber  yard  down 
here.  Well,  I  dickered  with  him  about  that, 
and  finally  bought  the  lumber  yard  of  him, 
without  foreclosing  the  mortgage,  and  gave 
him  credit  on  his  note  for  $2,500.  And  then 
he  said  that  lie  would  like  to  trade  me  some 
stock  In  the  Institution  that  be  bad  for  J.  E. 
Turner's  note  and  the  balance  of  the  Uuthrle 
Lumber  Company  debt,  and  he  made  me  an 
offer  of  the  stock  at  about  par  value  tor  this 
property.  X  said  that  *l  don't  know  that  1 
bave  authority  to  deal  in  the  stock  of  the  in- 
stitution.' 'WeU,*  he  said,  *I  owe  this,  and  I 
want  to  pay  it  I  am  really  primarily  liable 
for  this,  and  I  want  to  pay  it,  If  I  can;  but  I 
am  BO  embarrassed  that  I  cannot  pay  cash, 
but  I  will  give  yon  this  stock  for  these  claims, 
—these  notes.*  I  said:  'I  cannot  do  it  I  can- 
not make  the  deal  with  you.'  Then  be  said: 
*If  you  do  not  deal  with  me,  I  shall  place  this 
stock  in  payment  of  my  other  liabilities,  so 
that  your  only  chance  to  collect  these  notes 
will  be  gone.  Turner  Is  Insolrent,  barring 
tbla  stock;  apd  unless  you  take  this  stock. 


why  your  chances  to  collect  these  notes  are 
very  sUm.'  •  •  *  Had  I  not  made  that  trip 
to  St.  Louis,  I  believe  that  I  never  could  have 
dealt  with  De  Steiguer  for  that  stoclc,  or  any 
other  stock.  I  afterwards  dealt  with  him  for 
the  balance  of  It  on  hts  debt  that  I  have 
named  here,  in  stock,  at  nearly  the  par  value 
of  It  *  •  *  When  I  foimd  Judge  Green, 
and  explained  the  situation  to  him,  he  ap- 
proved of  my  action,  and  directed  a  transfer 
of  the  property.  Q.  Why  could  you  not  have 
written  that  to  Judge  Green,  just  as  w^l  as 
giving  it  to  him  by  word  of  mouth?  A.  Well, 
a  man  cannot  write  circumstances, — delicate 
ones  like  that,— and  have  them  understood. 
Q.  Was  there  anything  necessary  to  write  ex- 
cept what  you  have  stated?  A.  No,  there 
was  not  anything.  It  was  not  necessary  to 
do  more  than  present  the  situation  to  Judge 
Green's  mind,  and  I  deemed  it  Important 
enough  to  do  It  in  this  way.  Q.  He  had  not 
ordered  you  to  make  that  trip,  had  be?  A. 
Not  In  advance;  no,  aSr.  Q.  Now,  then,  what 
was  your  expenses  on  that  trip  to  St  Louis,— 
what  was  your  car  fare  from  h«e  to  St  Louis 
and  retnm?  A.  I  don't  remember.  Q.  About 
how  much?  A.  W^,  It  la  about—  I  can 
only  testlfy,^  if  I  testify  at  all,  ap^xtmat^; 
that  is  about  the  distance,  etc.  I  don't  recol- 
lect how  much  it  was.  Q.  About  bow  much 
Is  it?  A.  I  don't  know.  It  seems  to  me  it  is 
$7.50  from  Kansas  City.  That  would  make 
$17.15, 1  expect  but  I  bare  not  figured  It  Q. 
That  would  make  your  car  fare  to  St  Louis 
and  return  $34.30?  A.  Tea,  sir.  Q.  How 
many  days  were  yon  In  St  Louis?  A.  I  was 
In  St.  Louis  three  days.  Q.  Tour  hotel  bill  at 
$5  per  day  would  have  made  that  then, 
$48.30.  Where  did  the  Other  $40  come  In? 
A.  I  think  about  $8  of  that  was  for  sleeper. 
Q.  What  rise?  A.  And  fees  to  the  porter 
would  be  another  dollar.  Q.  How  much 
more?  A.  And  X  paid  Judge  Green's  ex- 
penses from  Mt  Garmel  to  St  Louis  and  re- 
turn. Q.  What  time  did  you  do  that?  A. 
Then  and  there.  Q.  This  does  not  indicate 
it  does  it?  A.  Wdl,  It  Is  in  my  blU.  Q. 
Where  is  your  bUl?  A.  Whatever  that  $1X1 
is.  Q.  Where  la  your  bill  In  which  you  chaige 
that?  A.  It  la  In  that  $80.  Q.  This  state- 
ment, then,  of  your  expense  of  trip  to  St. 
Louis  to  consult  Judge  Green  Is  Incorrect  in 
this:  that  you  have  also  paid  Judge  Green's 
blU,  and  this  Item  does  not  show  that,— It  does 
not  taidicate  that?  A.  I  don't  think  it  does. 
Q.  Why  didn't  you  make  the  statement  to 
show  that  It  coTned  the  expenses  both  ot 
yourself  and  Judge  Green?  A.  I  didn't  tblnk 
it  was  necessary.  Q.  How  much  did  you  ikay 
Judge  Green?  A.  I  don't  remember.  Q.  You 
took  no  receipt  from  btm?  A.  Certain^  not 
Q.  You  taave  no  idea  how  much  you  gave 
him?  A.  No,  X  do  not  remember.  It  was 
what  bis  necessary  expenses  tliwe  from  Mt. 
Carmel  and  back  and  what  bis  hotel  bill  was. 
(Pages  21  to  25.)"  The  justness  of  disallow- 
ing the  above  item  seems  to  me  to  be  too  ai>- 
parent,  according  to  the  testimony  of  the  re- 
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cdrar  Umsdf,  to  need  fnrtber  comment  here. 

In  tbe  reedTw*s  tMtlmoiij  li  alao  found  th* 
foUowlng :  "Q.  Now,  tben.  the  fact,  then.  Is 
that  TOO  made  that  trlp^  If  yon  wait  b^re 
the  6th  of  July,  primarily  for  the  purpose  of 
keeling  out  of  the  wi^  of  the  olttcer  of  the 
comptroller  of  the  corrency,  la  It  not?  A. 

air;  I  made  the  trip  for  thia  purpose:  I 
WHit  Owre  primarily  for  ibe  pmpose  <a  collect- 
ing this  d«bt,  bat,  tf  I  went  tefore  the  of 
July,  I  then  Just  slmpty  stayed  away  because 
I  did  not  want  to  get  Into  n  row  with  yon 
bm  before  the  court  nntll  after  the  meeting 
of  the  Btockholdets.  Q.  At  that  time  you  had 
already  been  awolnted  receiver  of  the  bank's 
assets,  had  yonf  A.  Yes,  air.  Q.  Do  you 
mean  to  tell  the  court  that  at  that  time  you 
want  away  before  yon  had  rec^Ted  possession 
of  all  the  aaseta,— before  yon  took  physical 
poaaesslim  of  all  the  assets  oi  which  you  had 
■  commission  to  take  poBse88lon.-4ather  than 
to  meet  the  comptroller'a  offlcwT  A.  I  took 
pcwoaslon  of  the  bank  building,  and  the  aaf e, 
and  an  Ita  contenta,  and  aU  assets  that  were 
In  sight  Q.  On  what  date?  A,  On  the  16th 
of  June.  But  there  were  a  good  many  asaeta 
that  woe  aftowarda  turned  over  to  me  that 
were  not  In  alght  at  that  time;  that  Is,  that 
were  not  accessible  to  me,  and  not  turned 
over  to  me.  Q.  Did  you  look  for  them  In  the 
bank  aafe  vault?  A.  Tbey  were  not  In  the 
bank.  Q.  Did  you  look  for  them  In  the  bank 
aafe  and  In  the  vault?  A.  Zes^  air;  I  looked 
In  the  bank  safe  and  hi  tttb  vault;  but  I  did 
not  look  tcx  more  aasela.  I  waa  not  bunting 
more  asseta  Q.  You  knew  that  they  were 
not  turned  over  to  yon?  A.  I  was  Informed 
that  there  were  more  assets  which  would  be 
tamed  over  to  me.  Q.  Why  didn't  you  have  the 
process  of  the  court  to  get  them  turned  over  to 
yon?  A.  X  tfaoufi^t  I  could  get  them  In  an 
eaalw  way.  (Pages  13,  14.)  •  •  •  Q.  On 
the  12th  of  June,  18D2.  la  an  Item  of  *trust 
tdiVraphlng,  |7.TO.*  To  whom  was  that  tele- 
graphing  done,  and  by  whom?  A.  That  wa'b 
done  by  Mr.  Wlsl^  to  me,  and  myaelf  to  Mr. 
WIsby  and  Mr.  Turner  while  you  were  threat- 
ening to  break  Into  ttie  safe,  and  all  this  kind 
of  tbbig,  while  I  waa  absoKt.  Q.  Did  you 
pay  that  telegraphing  bin?  A.  I  did,  sir.  Q. 
Yon  paid  tw  Mr.  Wisby's  telegrams  to  you? 
A  Yes,  sir.  Q.  Yon  paid  for  Mr.  Turner's 
tdegrams  to  yon?  A.  Yea,  sir;  I  paid  the 
whole  Mil.  Q.  And  that  arose  because  an 
officer  of  the  comptroUor  of  the  currracy  was 
here  claiming  the  rl^t  to  examine  the  assets 
of  the  bank?  A.  Yea,  sir;  that  arose  because 
I  was  not  here  to  meet  your  demands.  Q. 
You  had  left  hen  to  avoid  meeting  th«n,  had 
yon?  A.  Yes,  sir;  I  was  away  to  avoid  mee^ 
Ing  thm.  I  want  to  remark  here  that  I  was 
away  to  avoid  meeting  them,  too,  after  hav- 
ing discussed  the  questlra  somewhat  with  the 
court." 

In  adffitton  to  the  testimony  of  the  recover. 
Mr.  WIsby.  and  Judge  Green,  both  Bdgar  W. 
ronee  and  O.  O.  ^mor  testified  qjton  the 
trial  of  the  case  below,— Mr.  Jones  having 


been  called  for  the  excepton,  and  Mr.  Homor 
for  the  receiver  (see  testimony,  psges  SS,  211); 
but,  as  the  testimony  of  neither  of  these  par- 
ties Is  vwy  matwlal  to  any  of  the  fssuea  now 
Involved,  I  do  not  deem  It  necessary  to  Quote 
any  of  same,  or  comment  thereon. 

The  actkm  of  the  trial  court  In  disallowing 
all  of  the  othar  Items  complained  of  by  the 
receiver  la  equally  w^  and  In  some  In- 
stances better,  justified  by  the  evidence  of  the 
receiver  himself  as  any  of  thoae  hweinbefore 
speelflcaUy  noticed.  Counsel  for  the  receiv- 
er argues  that,  as  there  waa  no  evidence  pr»> 
duced  by  the  «o«ptors  to  Show  that  the  xe* 
celvec's  flnal  reptnt  was  Incorrect,  or  that  any 
of  the  items  of  expense  therein  contained  waa 
extravagant  or  unnecessary,  -the  report  should, 
therefore^  have  been  approved.  This  conten- 
tion ia  certainly  incorrect  The  burden  was 
upon  the  receiver  to  Show  the  correctness  of 
hlB  accounts,  though  no  specific  exceptions 
had  been  made  tbweta  It  waa  the  doty  of 
the  court  below  to  carefully  scrotlnize  all  ol 
the  expenditures  made  by  the  recover,  evea 
in  the  abaence  of  such  exc^tlona,  and  to  dis- 
allow such  charges  as  wen  unreasonable.  Im- 
proper, or  nnnecesaary.  According  to  my  un- 
derstanding of  the  matter,  trial  courts  should 
require  recdvoa  qipolnted  by  them  to  give 
strict  aecounta  of  the  assets  placed  in  their 
bands,  rather  than  assist  such  xecdvers  In 
recklessly  squandering  and  dissipating  sn^ 
estates. 

In  the  original  majority  opinion  of  this 
court,  ^  together  with  Justice  BIBRBB.  con- 
tented myself  with  concurring  simply  in  the 
conclusion  reached,  based  upon  the  general 
finding  of  the  court  below.  I  stin  think  that 
conclusion  correct,  and,  as  no  cross  errors  are 
assigned  defendanto  In  error,  none  of  the 
rulings  of  the  trial  court  In  maUng  allow- 
ances to  the  receiver  for  compensation  and 
expenaes  In  the  administration  ot  the  estate 
involved  can  now  be  coniridMed  by  thla  court; 
but  I  am  convlnoed  that,  under  the  evidence,  we 
should  wholly  disallow  the  claim  of  Recover 
Ounnlngtaam  for  f99T.85  for  tin  91,000  of  im- 
vlslonal  city  warrants,  and  that  the  present 
receiver  sboidd  be  directed  to  turn  said  war> 
rante  back  to  Mr.  Cunningham.  It  Is  so  <»> 
dered,  and  the  petition  for  rdkearing  demed. 

BIEREB  and  McATBB,  JJ.,  ecmcur.  TAR3- 
NBY,  J.,  dissents.  DALB^  a  J.,  not  sitting. 


0  Idabo,  B*n 

WOODWABD  V.  BOARD  OF  OOM'BS  OF 
IDAHO  COUNTY. 

(Supreme  Court  of  Idaho.   Nov.  20,  1897^ 

Clbbk  or  CouBT— EHPLoncsm  or  DaruTT— 

NsCSBSrrT— COHFBKSATTOK. 

1.  Under  flie  provtiions  of  section  6,  art  IS, 
Of  tibe  coostitotion.  the  board  of  onntr  commis- 
siooers  moat  antborUe  the  clerk  oC  court  ex 
officio  aaditw  and  recorder,  to  employ  a  deputy 
wtwDerer  It  Is  shown  tiiat  a  nMesdty  uiste 
therefor;  and  the  facte  creating  the  necesd^ 
ought  to  be  shown  njfoa  the  record  of  the  board. 
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2.  If  thfl  necesdty  for  Oie  appointment  of  a 

deputy  is  occasioned  bT  tiie  sickness  or  ab- 
sence of  the  clerk,  on  business  not  connected 
with  his  office,  the  county  is  not  UaUe  tot  tiie 
compensation  of  the  deputy. 

3.  The  intent  of  the  framera  of  the  constitation 
was  to  limit  the  costs  of  the  office  of  clerk  of 
the  district  court  to  the  fees  provided  for  by  law, 
except  when  such  fees  did  not  amount  to  tbe 
minimum  fixed  by  the  constitution. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Idaho  county; 
W.  G.  Piper,  Judge. 

Action  by  James  Woodward  against  the 
board  of  commissioners  of  Idaho  county  to 
reverse  the  defendantfs  order  in  allowing  dep- 
uty clerk  salary  to  the  clerk  of  the  district 
court  From  an  order  sustaining  defendant's 
allowance,  idaintllf  appeals.  Berersed. 

F.  E.  Fogg  and  James  Woodward,  for  ap- 
pellant 

SULLIVAN,  C.  J.  This  is  an  appeal  from 
an  order  of  the  board  of  commissioners  of 
Idaho  county  allowing  A.  W.  Talkington, 
clerk  of  the  district  court,  |240,  quarterly 
salary  for  a  deputy  clerk.  The  appeal  was 
taken  to  tbe  district  court,  and  tbe  action  of 
the  board  was  sustained.  Thereupon  an  ap- 
peal was  taken  to  this  court. 

It  was  contended  that  said  allowance  for 
a  deputy  clerk  was  Ul^al:  "First,  because 
any  allowance  in  excess  of  the  fees  earned 
by  the  office  is  unauthorized  by  the  constitu- 
tion or  any  law  of  the  state;  second,  because 
the  necessity  for  the  employment  of  a  deputy 
clerk  bad  not  theretofore  l>een  determined  by 
said  board." 

Several  errors  are  assigned.  But,  in  our 
view  of  the  case,  it  Is  only  necessary  for  us 
to  pass  upon  one  of  them,  to  wit:  "The  court 
erred  in  finding  that  the  employment  of  a  dep- 
uty was  necessary."  After  a  most  careful 
consideration  of  the  transcript,  we  find  no 
evidence  sustaining  said  finding,  and  tbe 
oourfs  conclusion  of  law  based  thereon  is 
erroneous.  < 

A.  W.  Talkington  testified  In  bis  own  be- 
half, and  records  were  introduced  showing 
tbe  allowance  of  the  clerk's  bill  for  deputy 
clerk  hire,  ¥^0.  Also  the  report  of  said  clerk 
to  the  board  showing  his  fees  and  commis- 
sions for  the  year  1895,  which  aggregated 
$2,859.75.  He  also  testified  that  he  had  re- 
ceived ¥240  per  quarter  for  deputy  clerk  hire 
for  the  year  18U5,  which  iast-mentloned  sum 
he  paid  over  to  ills  deputy.  The  district  at- 
torney propounded  the  following  question  to 
the  witness:  "Q.  Mr.  Talkington,  you  may 
state  what  number  of  deputies,  If  any,  were 
required  to  transact  the  business  of  your  of- 
fice as  recorder  and  clerk  of  the  court  during 
the  year  1805.  A.  I  have  one  deputy,  but  at 
two  different  times,  I  think.  If  I  remember 
right,  I  employed  another  deputy  for  about 
a  week  each  time.  That  I  paid  myself."  The 


foregoing  is  all  of  tbe  evid^ce  in  the  case, 
except,  in  response  to  a  question  by  the  ap- 
pellant, tbe  witness  stated  that  he  was  not 
present  during  the  whole  year  In  bis  office. 
The  evidence  is  wholly  insufficient  to  estab- 
lish tbe  necessity  for  employing  a  deputy,  and 
paying  him  out  of  county  funds.  If  the  clerk 
was  sick,  and  unable  to  perform  the  duties 
of  his  office,  or  absent  therefrom  on  business 
not  connected  with  his  office,  the  board  should 
allow  him  to  employ  a  deputy,  for  In  such 
cases  he  may  be  unable  to  perform  tbe  duties 
of  his  office,  and  a  deputy  would  be  necessary. 
But  hi  such  cases  the  county  is  not  liable  for 
the  compensation  of  the  deputy.  He  must 
look  to  the  clerk  therefor.  The  derk  is  not 
entitled  to  recover  from  the  county  any  com- 
pensation so  paid. 

In  presenting  this  case  the  appelant  ap- 
peared before  this  court  In  his  own  proper 
person,  his  attorney  being  absent,  and  made 
an  able  and  unique  argument,  presenting, 
among  others,  the  following  propositions,  to 
wit:  "The  taxpayers  of  Idaho  county  do  not 
understand  how,  under  the  provisions  of  the 
constitution,  the  clerk  of  the  district  court 
can,  by  absenting  himself  from  his  office,  and 
falling  to  perform  the  duties  thereof,  create 
the  necessity  for  the  employment  of  a  dep- 
uty, contemplated  by  constitution,  end  re- 
quire the  taxpayers  to  pay  such  deputy.*' 
The  constitutional  provision  referred  to  by 
the  appellant  is  as  follows  (section  6,  art.  18): 
"The  sheriff,  auditor,  and  recorder,  and  cl^'k 
of  tbe  district  court  shall  be  empowered  by 
the  county  commissioners  to  appoint  such 
deputies  and  clerical  assistance  as  the  busi- 
ness of  their  offices  may  require;  said  depu* 
ties  and  clerical  assistants  to  receive  such 
compensation  as  may  be  fixed  by  the  county 
commissioners,"  In  Eakin  v.  Nez  Perces  Co, 
(Idaho)  36  Pac.  702,  Mr.  Justice  Hust<Hi, 
speaking  for  tbe  court,  said:  "It  was  tbe  evi- 
dent intent  of  the  fromers  of  the  constitution 
that  these  coxmty  offices  should,  so  far  as 
practicable,  be  made  self-sustaining.  •  •  • 
There  Is  no  provision  for  the  payment  of 
anything  in  tbe  way  of  compensation  by  the 
county,  except  in  the  event  of  the  fees  of  tbe 
offices  failing  below  the  minimum  fixed  by 
the  statute."  See.  also,  Hillard  v.  Shoshone 
Oo.,  2  Idaho,  848,  27  Pac  680;  Ada  Go.  v. 
Ryals  adabo)  30  Pac.  65G;  Mellor  v.  Board 
(Idaho)  35  Pac.  712.  Tbe  evident  intention 
of  the  framers  of  the  constitution  was  to 
limit  the  costs  of  the  office  of  the  clerk  of  the 
court  to  the  fees  provided  for  by  law,  except 
when  such  fees  did  not  amount  to  the  mini- 
mum fixed  by  law.  The  judgment  of  the 
court  below  is  reversed,  and  tbe  cause  re- 
manded, with  instructions  to  enter  Judgment 
reversing  the  order  appealed  from.  Costa  of 
this  appeal  are  awarded  to  appeUant 

HUSim  and  QUABLBS,  JJ^  concur. 
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WA60NBB  T.  TEBBITOBT. 
(Sopreme  Court  of  Aricou.   May  81,  1897.) 
Homicide— Dtino  Dbclarationb  —  Instrdctiokb. 

1.  A  witness  testified  that  deceased  passed  his 
house  going  towards  bis  home,  a  abort  distance 
Kvaj;  that  a  few  moments  later  he  heard  shots 
apitarentlj  in  deceased's  bouse,  where  defend- 
ant was  shown  to  be  at  the  time;  that  within 
two  or  three  minutes  deceased  came  to  witness' 
house,  saying  be  ftas  shot,  and  could  live  bat  a 
few  mlautes;  that  witness  helped  him  into  the 
house;  and  that  he  became  uncoDscions,  dyine 
Id  an  hour  and  a  half.  Held,  in  view  of  this 
and  other  testimony  tending  to  show  suspicioos 
relations  between  defendant  and  the  wife  of 
deceased,  the  declarations  of  deceased  as  to  who 
shot  him,  and  the  reason  theraftHT,  were  admisai- 
ble  as  dying  declarations. 

2.  It  oaTing  been  ibowa  flint  defendant  was 
at  deceased's  house,  and  in  snspicions  relations 
as  re^rarded  deceased's  wife,  an  rnstmctlon  char- 
BCteruing  his  presence  as  a  treq>ais  and  himself 
aa  a  trespasser  was  not  error. 

Jbwkins,  J.,  dissenting. 

Appeal  from  district  court,  Apache  conmly; 
before  Justice  John  J.  Ua-rrUns, 

Charles  O.  Wagoner  was  couylcted  of  mur- 
der, and  appeals.  Affirmed. 

T.  W.  Jobnaon  and  R.  B.  Morriscm,  for  ai>- 
peUant  Tbe  Attorney  General,  for  the  Ter- 
ritory. 

ROUSE,  J.  Appellant  was  Indicted  in  the 
district  court  of  Apache  county  In  April,  1883, 
and  accnsed  of  llie  crime  of  murder  In  the 
killing  of  one  lice  Lee.  He  pleaded  not  guilty, 
and  at  the  A^  term,  In  1894,  of  aald  court, 
ms  tried,  found  guilty  ot  murder  as  charged 
In  the  Indictment,  and  sentenced  to  the  ter- 
ritorial prison  for  40  years.  A  motion  to  set 
aside  the  verdict,  and  for  a  new  trial,  was 
made  by  defendant,  for  the  reasons  (1)  that  the 
coort  erred  in  admitting  In  evidence  deelara- 
flons  of  the  deceased,  aa  dying  declarations; 
(2)  that  the  court  erred  In  refusing  a  certain 
tatttmctlon  requested  by  defendant,  and  In 
modifying  certain  Instructions  requested  by 
Urn,  and  In  giving  certain  instructions  re- 
quested 1^  the  prosecution,  and  also  on  Its  own 
motion;  (3)  that  the  verdict  Is  against  the 
law,  and  not  sustained  by  fba  evidence;  (4) 
that  the  court  erred  In  permitting  tbe  district 
attorney  to  use  a  diagram  of  his  own  making, 
not  In  evidence,  In  his  dodng  argument  to  the 
jury.  Said  motion  was  ovennled,  and  defend- 
ant duly  excited,  and  appeals,  and  assigns  as 
error  the  sold  several  points  urged  for  a  new 
trial. 

Tlie  evidence  discloses  the  fact  that  defend- 
ant was  seen  in  Ike  Lee's  house,  In  Holbrook, 
in  the  early  part  of  the  night  of  the  9th  day 
of  November,  1892.  Defendant  and  Mrs.  Lee, 
the  wife  of  deceased,  were  occupying  chairs, 
facing  each  other,  so  close  together  that  he 
linil  his  foot  on  her  chair,  and  was  leaning 
forward  towards  Mrs.  Lee,  who  was  rfttlng 
en-ct.  They  were  conversing  with  each  other. 
The  witness  who  saw  the  parties  In  that  posl- 
Uon  testified  tha^  after  he  had  walked  about 
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100  yards,  he  heard  some  shots  or  reports  of 
some  kind  of  firearms.   One  witness,  a  Mr. 

Bowman,  tesUfied  that  he  resided  about  150 
feet  from  Ike  Lee's  house,  on  November  9, 
1892;  that  after  he  had  retired  for  the  night, 
and  about  half  post  8  o'clock  p.  m.,  be  heard 
Bome  one  walking  by  his  house,  and  lie  got  up 
to  see  who  It  was.  It  being  dark,  he  could 
not  see  the  person  who  was  walking  by,  and 
he  inquired  who  it  was,  and  the  person  re- 
sponded, and  witness  knew  by  the  voice  that 
It  was  Ike  Lee's,  and  from  his  voice  and 
movements  he  judged  he  was  In  good  condltkm 
physically.  Witness  returned  to  his  bed,  and 
in  a  short  time,  perhaps  five  or  ten  minutes, 
he  was  startled  by  the  reports  of  three  shots 
from  some  kind  of  firearms,  exploded  In  tbe 
direction  of  Lee's  house  in  quick  auccesslon. 
WitnetB  got  up  Immediately,  and  opened  his 
door,  and  then  heard  Lee,  at  witness'  gate^ 
calling  him.  Witness'  gate,  where  Lee  was 
when  be  called  witness,  was  about  25  feet  from 
the  witness*  house.  Lee  entered  tbe  gate, 
came  to  the  house,  and  sank  down  vqfoa  the 
ground,  apparently  badly  wounded.  His  condi- 
tion was  such  or  his  actions  were  such  as  to 
cause  the  witness  to  believe  that  he  was  bad- 
ly Injured,  and  witness,  acting  on  such  belief, 
assisted  him  to  lie  down,  and  called  for  help. 
Lee  exclaimed  at  the  time,  "I  am  shot  through 
and  tiirough."  "I  am  all  full  of  blood,  and 
can't  live  ten  minutes."  He  also  exclaimed, 
In  effect,  "I  am  shot  through  the  body."  The 
witness  testified  that,  from  the  time  he  heard 
the  shots  until  Lee  was  heard  at  his  gate,  It 
was  a  very  short  time,  not  more  tban  one 
minute  or  two  minutes;  as  soon  as  Lee  arrived 
at  witness'  house  and  witness  observed  his 
condition,  he  called  for  help  to  take  Lee  Into 
the  house;  that  help  came  Immediately;  that 
Lee  made  tiie  exclamations  above  mentioned 
before  the  help  arrived.  Witness  then  testi- 
fied tliat  they  took  up  Lee,  and  carried  him 
Into  the  house,  and  that  Immediately  he  be- 
came unnmsclous,  and  remained  so  until  he 
died,  which  was  about  1*^  hours  thereafter. 
The  court  then  permitted  the  witness  to  testify 
as  to  the  statements  made  to  witness  by  Lee 
as  to  who  shot  him,  and  as  to  how  it  occurred, 
as  dying  declarations. 

It  Is  essential  to  the  admissibility  of  dying 
declarations,  and  is  a  preliminary  fact,  to  be 
proven  by  the  party  ottering  them  In  evidence^ 
that  they  were  made  under  a  sense  of  im- 
pending death;  but  it  is  not  necessary  that 
they  should  be  stated  at  the  time  to  be  so 
made.  It  is  enough  If  It  satisfactorily  appears 
In  any  mode  that  they  were  made  under  that 
sanction;  whether  it  be  directly  proved 
the  express  language  of  the  declarant,  or  be 
Inferred  from  his  evident  danger,  or  the 
opinions  of  the  medical  or  other  attendants, 
stated  so  to  him,  or  from  his  conduct,  or  other 
circumstances  of  the  case,  all  of  which  are 
resorted  to  in  order  to  ascertain  the  state  of  de- 
clarant's mind.  1  Greenl.  Er.  (lltb  Ed.)  f 
158;  State  v.  Nocton,  121  Mo.  537,  26  S.  W. 
G51;  People  v.  Taylor,  08  CoL  010;  Petite 
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V.  Gray,  61  Cal.  164;  State  v.  Evans,  124  Mo. 
897,  28  S.  W,  a  Immediately  after  the  dec- 
laratioQB  were  made,  the  declarant  was  placed 
upon  a  cot,  and  almost  Instantly  became  un- 
conscious, and  remained  that  way  until  hla 
death,  which  occurred  about  1%  hours  there- 
after. The  length  of  time  which  elapsed  be- 
tween the  declarations  and  the  death  of  de- 
clarant furnishes  no  rule  for  the  admission  w 
rejection  of  the  evidence,  though  In  the  ab- 
sence of  better  testimony,  it  may  serve  as 
one  of  the  exponents  of  the  deceased's  belief 
that  his  dissolution  was  or  was  not  Impending. 
1  Greenl.  Et.  (11th  Ed.)  ff  158. 

We  think  the  dying  declarations,  under  the 
showing  made,  were  properly  admitted  In  evi- 
dence. Those  declarations.  In  effect,  were 
that  declarant,  when  he  got  home,  found 
d^eodant  and  another  in  his  house;  that  he 
ordered  them  away;  that  they  got  Into  a  quar- 
rel; that  defendant  took  declarant's  pistol 
away  from  him,  and  shot  at  him  three  times, 
hitting  him  with  the  second  shot.  Wh^  ask- 
ed why  dtfendant  shot  Um,  Lee  replied,  "Ton 
know  why."  The  evidence  disclosed  the  fact 
that  Lee  had  left  borne  the  morning  before  he 
was  killed,  for  Us  work,  which.  In  the  nature 
of  things,  was  expected  to  keep  hhn  from  home 
for  some  time.  We  know  nothing  from  the 
record  of  Lee's  movements  during  the  day,  or 
where  he  was  from  an  early  horn:  In  the  day 
until  after  dark.  He  was  then  seen  within 
ISO  feet  of  his  house,  and  less  than  10  mhiut«i 
before  he  was  shot  We  know  from  the  evi- 
dence that,  abont  the  time  Lee  was  seen,  de- 
fendant was  hi  Lee's  house,  with  Lee's  wife, 
occupying  suQiIdons  ixieltlons  with  reference 
to  each  other.  What  Lee  saw  when  he  got 
home  Is  not  disclosed  by  the  record.  By  hla 
dying  declarations  we  learn  that  defendant 
was  there,  and  was  ordered  away;  that  de- 
fendant secured  Lee's  pistol,  and  shot  at  Lee 
three  times;  that  Lee  was  wounded  unto 
death.  Lee's  house  was  examined  next  day, 
and  It  bore  the  physical  evidences  of  having 
been  recently  the  scene  of  an  altercation  In 
which  firearms  bad  been  used.  The  vidt  of 
defendant  to  Lee's  house,  after  night,  and  hi 
I^e's  absence,  and  when  It  was  to  he  reason- 
ably supposed  that  he  was  to  be  absent  for 
several  days,  and  the  posltlonB  In  irtildi  Mrs. 
Lee  and  defendant  were  seen  rdatlve  to  each 
other,  lead  us  to  believe  that  Lee's  answer  to 
the  question,  "What  did  he  shoot  you  for?" 
that  "yoo  know  wuy,"  was  an  hitenigait  roA 
pointed  answer,  and  one  readily  and  easily  nn- 
d«stood. 

Counsel  complains  of  the  tastroetlfHifl  In 
which  the  learned  judge  used  the  expresstons 
"a  trespass"  and  "n  trespasser,"  with  refer- 
ence to  the  conduct  of  the  defendant,  and  with 
reference  to  the  defendant  being  at  Lee's 
house.  Tnder  the  facts  disclosed  the  record, 
we  feel  that  the  Judge  should  be  commended 
for  the  use  of  those  expres^ons,  which  were  so 
exceedhigly  charitable  towards  the  defendant. 
The  evidence  was  suflldent  to  warrant  the 
verdict,  and,  there  being  no  error  committed  on 
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the  trial,  the  judgmoit  should  be  affirmed; 
and  It  Is  so  ordored. 

BAKER,  G.  J.,  and  BETHUNB,  con- 
cur.   HAWKINS,  J.,  dissents. 


(Ift  Utah,  laS) 

RIO  GRANDE  W.  BY.  CO.  T.  TELLURIDB 
POWER-TRANSMISSION  CO.  et  sL 

(Snpreme  Court  of  Utah.   Dec  7,  1897.) 

RaILHOADS  ~  COH8TRCCTIOS  —  CONaiDEKATIOM — 

Duties  and  Fowrrs— Public  Lands-^ProfiIiB 
or  Road— Rrsbh vol  B8  on  Public  IjAHDB. 

1.  Railway  companies  huildinBr  roads  In  this 
state  are  required  by  section  2358,  Comp.  Laws 
1888,  to  begin  their  construction,  and  expend 
at  least  5  per  cent  of  their  capital  stodE,  within 
2  years  after  Sling  their  articaes,  and  to  finish 
them  snd  pot  thent  in  full  (deration  vltUn  10 
years, 

2.  A  railway  company  in  this  state.  consoU- 
dating  with  a  company  of  another  state,  creates 
a  new  corporation;  and  the  thne  within  which 
the  new  corporation  is  required  to  begin  the 
construction  of  its  road,  and  within  which  to 
make  an  expenditure  of  10  per  cent,  of  Its  capital 
stock  (when  such  l>eginnmg  and  expeuditore 
have  not  been  made  before),  and  the  time  witbin 
whidi  it  is  required  to  finish  and  put  Its  road 
in  fall  operation  (when  not  finished  and  pot 
in  fnll  operation  before),  begin  to  ran  when  its 
articles  are  filed  with  the  auditor  and  secretory 
of  state. 

3.  The  statute  endows  the  new  company  with 
power  to  acqaire  right  of  way,  to  bnVd  its  road, 
to  equip  and  operate  it,  and  to  transacc  business, 
similar  to  that  possessed  b^  the  roads  consolidat- 
ing, and  sabjecti  it  to  smular  disabilities  and 
duties. 

4.  The  idalntiff  had  10  years  from  the  time  its 
articles  of  incorporation  were  filed  within  wtil<A 
to  finish  and  put  its  road  in  full  operation. 

5.  The  land  in  dispute  being  unoccupied  public 
lands  of  the  Urrited  States,  and  the  plaintiff  har- 
ing  organized  under  the  laws  of  the  late  terri- 
tory of  Utahf  and  hariog  filed  with  the  secretary 
of  the  intenor  a  copy  of  Its  articles,  and  doe 
proof  thereof.  It  was  authorized  to  locate  its 
right  of  way  over  the  same,  and  to  take  actual 
possession  thereof,  in  pursuance  of  section  1  of 
an  act  granting  to  railroads  the  ri^ht  of  way 
through  the  public  lands  of  the  Uuted  States 
(18  Stat.  482,  pt.  3). 

Q.Tbe  plaintiff,  having  located  its  right  of 
way  over  unaurveyed  public  lands  of  the  United 
States,  will  have  one  year  after  such  surrey 
within  which  to  file  with  the  register  of  ttw 
proper  land  office  a  profile  of  its  road. 

7.  Under  section  2838,  Bev.  St.  U.  B..  the 
defendant  might  obtain  a  vested  right  to  may 
of  the  unappropriated  watera  of  the  ProTO  river, 
for  the  operataon  of  machinery,  irrigation,  or 
other  useful  purpose,  and  coustract  reasonable 
dams  and  reservoirs,  so  far  as  necessary;  but  it 
was  not  antiiorized  to  oust  the  plaintiff,  who  had 
first  appropriated  and  taken  possession  of  the 
land  in  dispute  for  its  right  of  way. 

(Syllabus  1^  the  Oourt) 

Appeal  from  district  court.  Fourth  district; 
W.  N.  Dusenberiy,  Judge. 

Action  by  the  Rio  Grande  Western  Railway 
Company  against  the  l^luride  Power-Trans- 
mission Company  and  others.  Judgment  fot 
plolutift.   Defendants  appeaL  AtUrmed. 

Brown  ft  Henderson,  for  appellants.  Ben- 
nett Harkness,  Howat  ft  Bradley,  for  rt> 
spondent 
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ZAXE,  G.  J.  It  appears  from  tills  record 
that  the  plaintiff,  the  Rio  Grande  Western 
Railway  Compaay,  was  organized  on  June 
24,  1880,  by  the  consolidation  of  the  Denver 
&  State  Line  Railway  Company,  a  then  recent 
corporation  of  Colorado,  and  the  Denver  & 
Rio  Grande  Weatem  Railway  Company,  a  cor- 
poration of  Utah,  organized  July  28,  1881. 
The  plaintiff  alleged  in  Its  complaint  that  U 
wa£  authorized  to  build  a  railway  In  Provo 
Caiion,  In  Utah,  on  either  of  two  routes  de- 
scribed, which  were  Identical  for  the  first  12 
miles;  that  It  had  located  and  surveyed  the 
right  of  way  for  Its  railway  over  the  land  in 
dispute,  and  was  In  actual  possession,  grad- 
ing tbe  same,  when  the  defendants,  under  an 
adverse  claim,  stopped  the  work  by  threats. 
Judgment  quieting  title  and  awarding  an  In- 
junction was  asked.  It  was  admitted  that 
the  land  was  unsurveyed  land  of  the  United 
States.  Defendant  Holbrook  disclaimed  any 
inta%st  In  the  subject  of  litigation,  but  united 
with  the  other  defendants  in  denying  plain- 
tUTs  right  The  other  defendants,  answering 
further,  alleged  possession,  and  a  right  to  dam 
the  river  and  flow  the  caiion  and  the  lands  In 
question.  The  court  heard  the  case,  made  its 
findings  of  tact,  stated  its  conclusions  of  law, 
and  decreed  that  the  plaintiff  lawfully  appro- 
priated the  land  in  dispute  and  was  in  the 
actual  possession  thereof,  and  that  the  de- 
fendants had  no  right  or  title  thereto,  and  Is- 
nied  an  Injunction  restraining  them  from  In- 
terfering with  plalntiCTs  possession.  The  de- 
fendants have  brought  the  case  before  us  for 
review.  The  errors  allied  raise  tlie  follow- 
ing qneetlons,  which  we  deem  It  necessary  to 
consider  and  decide;  (1)  Had  there  been  a 
statutory  forfeiture  of  the  plaintiff's  charter, 
in  consequeiice  of  a  faUm%  to  complete  and 
pat  its  road  In  operation,  as  required  by  the 
statute,  after  its  articles  were  filed  with  the 
auditor  and  secretary  of  the  late  territory  or 
the  state  of  Utah?  (2)  Had  plaintiff  the 
lawful  right  to  locate  its  right  of  way  in  the 
cafion,  and  had  it  located  it  over  the  land  In 
dispute,  and  was  it  in  the  actual  possession 
thereof  when  defendants  interfered  with  its 
possession?  (3)  Did  the  law  require  the 
plaintiff  to  file  with  the  reglst^  of  the  land 
office  a  imflle  of  Its  road,  in  order  to  rdy  on 
location  and  actual  possession?  (4)  Had  the 
defendants,  or  either  of  them,  made  such  ap- 
propriation, and  had  they,  or  either  of  them, 
such  posfKssIan,  of  the  land  in  dispute,  as  au- 
thorized them  to  hold  it  against  the  plaintiff? 

In  deciding  the  first  question.  It  is  neces- 
sary to  determine  whether  the  evidence 
shows  a  violation  by  the  plaintiff  of  section 
2366,  Comp.  Laws  Utah  1888,  as  foUows: 
"If  Bocb  railway  company  shall  not  within 
two  years  after  the  filing  of  its  original  ar- 
ticles of  association  l)egio  the  construction  of 
Its  road  and  expend  thereon  at  least  five  per 
cent,  of  tbe  amount  of  its  capital  stock,  and 
finish  the  road  and  put  the  same  In  full  oper- 
ation within  ten  years,  its  act  of  incorpora- 
tion Shalt  be  void."    This  section  required 


the  plaintiff  to  begin  the  construction  of  Its 
road,  and  to  expend  thereon  at  least  5  per 
cent,  of  the  amount  of  its  capital  stock,  with- 
in 2  years  after  filing  its  original  articles  of 
incorporation,  and  also  required  it  to  finish 
the  same  and  put  It  in  full  operation  within  10 
years  of  that  time.  The  2  years  within  which 
the  construction  must  commence,  and  the  10 
years  within  which  the  road  must  be  finished 
and  put  in  full  operation,  begin  to  run  when 
tbe  company  files  its  original  articles  of  in- 
corporation. One  of  the  companies  consoli- 
dating, namely,  the  Denver  &  lUo  Grande 
Western,  filed  its  articles  of  Incorporation  In 
1881,  more  than  15  years  before  the  plaintiff 
commenced  construetiug  its  railway  over  the 
land  In  dispute;  but  the  plaintiff  organized 
and  filed  Its  articles  of  incorporation  on  June 
24,  1889,  less  than  7  years  before  the  jrialntlff 
commenced  the  construction  of  its  line  over 
the  land.  Tbe  entire  distance  of  the  various 
lines  of  road  mentioned  In  the  plaintiff's 
articles,  constructed  and  to  be  constructed, 
amounts  to  alx>ut  3,100  miles;  and  there  ap- 
pears to  be  no  doubt  that  the  Utah  company 
commenced  to  build  its  road,  and  that  It  ex- 
pended thereon  more  than  5  per  cent,  of  its 
capital  stock,  within  2  years  after  its  articles 
of  incorporation  were  filed,  but  it  la  clear  that 
the  construction  of  the  road  over  the  land  in 
dispute  was  not  commenced  until  15  years 
thereafter.  It  is  therefore  necessary  to  de- 
termine whether  the  company  organized  by 
the  old  companies  Is  to  be  regarded  as  a  new 
and  distinct  company,  or  Is,  in  effect,  the  per- 
petuation of  the  old  ones,  connolldated  under 
a  new  name;  and.  If  the  company  oi^anlzed 
by  the  old  ones  shall  be  regarded  as  a  new 
and  distinct  one,  whether  the  limitation  of  10 
years  in  which  to  complete  Its  road  shall  be 
applied  to  the  new  one,  with  a  portion  of  the 
10  years  exhausted  and  deducted,  or  whether 
it  shall  have  the  full  10  years  after  filing  Its 
articles  of  Inconroration  within  which  to  fin- 
ish and  put  It  In  operation.  In  order  to  de- 
termine these  questions.  It  will  be  necessary 
to  interpret  and  construe  the  law  authorising 
such  railway  companies  to  consolidate. 

Section  2360  of  chapter  3,  Comp.  Laws 
Utah  1888,  declares  that  "It  shall  be  lawful 
for  any  railroad  companies  oiganized  under 
the  laws  of  this  territory  to  consolidate  their 
capital  stock,  debts,  property,  assets  and 
franchises  with  any  railroad  company  or 
companies  organized  under  the  laws  of  any 
state  or  other  territory."  This  section  au- 
thorizes Utah  corporations  to  consolidate 
their  capital  stock,  debts,  property,  assets, 
and  franchises  with  railroads  of  other  states. 
It  does  not  say  that  Utah  corporations  shall 
consolidate  their  right  to  exist  with  the  r^ht 
to  exist  which  a  corporation  may  possess  un- 
der the  laws  of  another  state.  The  fran- 
chise or  right  to  be  a  corporation— of  corpo- 
rate existence— Is  regarded  as  different  from 
tbe  franchise  or  right  to  transact  the  busi- 
ness and  to  perform  the  acts  essential  to  ef- 
fect the  purposes  of  the  corporation.  Tbe 
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method  of  effecting  tbe  coDwlldatlon  anthor- 
Ised  by  the  above  sectlou  Is  prescribed 
■ection  2361  of  the  same  chapter,  as  follows: 
"Said  consoIldatloDB  shall  be  made  under  the 
conditions,  provisions,  restrictions,  and  with 
tbe  powers  hereinafter  in  this  act  mentioned, 
that  Is  to  say,  the  presidents  or  secretaries 
of  the  several  corporations  proposing  to  con- 
solidate, may  enter  into  a  Joint  agreement 
under  the  corporate  seal  of  each  company 
for  the  consolidation  of  said  several  com- 
panies, and  prescribing  terms  and  conditions 
thereof,  tbe  mode  of  carrying  the  same  Into 
effect,  the  name  of  the  new  corporation,  the 
number  and  names  of  the  directors  and  offi- 
cers thereof,  and  who  shall  be  the  first  direct- 
ors and  officers,  and  their  places  of  resi- 
dence, the  number  of  shares  of  capital  stock, 
the  principal  place  of  business  of  the  new 
company  in  each  state  or  territory  traversed 
by  the  line  of  railway,  and  such  other  pro- 
visions as  may  be  required  by  law  to  be  in- 
serted In  an  original  certificate  of  incorpora- 
tion, the  manner  of  converting  the  capital 
stock  of  each  of  said  companies  Into  that  of 
the  new  corporation,  and  bow  and  when  di- 
rectors and  other  officers  shall  be  chosen, 
with  such  other  details  as  they  shall  deem 
necessary  to  perfect  such  new  organization 
and  consolidation  of  said  companies;  said 
agreement  shall  be  authorized  or  ratified  by 
the  board  of  directors  of  each  company  con- 
solidating, and  shall  be  submitted  to  tbe 
stockholders  of  each  of  tbe  said  companies 
or  corporations,  at  a  meeting  thereof  called 
for  the  purpose  of  taking  the  same  Into  con- 
sideration; •  •  •  and  the  agreement  so 
adopted,  or  a  certified  copy  thereof,  shall  be 
filed  in  the  office  of  the  auditor  of  public  a<s 
eounts.  and  In  tbe  office  of  the  secretary  of 
this  territory,  and  shall  from  thence  be 
deemed  and  taken  to  be  the  agreement  and 
act  of  consolidation  of  said  companies,  and 
a  copy  of  said  agreement  and  act  of  con- 
solidation duly  certified  by  said  auditor  or 
by  the  secretary  of  the  territory,  under  his 
offidial  seal,  shall  be  evidence  of  the  exist- 
ence of  said  new  corporation.  •  • 
mils  section  requires  the  companies  consoli- 
dating to  enter  Into  a  Joint  agreement,  and 
requires  the  conditions  of  the  consolidation, 
the  mode  of  carrying  the  same  into  effect, 
the  name  of  the  new  corporation,  the  num- 
ber and  names  of  the  directors,  tbe  number 
of  shares  of  the  capital  stock,  and  such  other 
provisions  as  may  be  required  by  law  to  be 
Inserted  in  an  original  certificate  of  incor- 
poration; also,  the  manner  of  converting 
the  capital  stock  of  each  company  Into  that 
of  the  new  corporation.  In  short,  the  essen- 
tial provisions  and  statements  common  to 
all  railroad  articles  or  charters  nnder  tbe 
laws  of  this  stats  are  required.  And  the  sec- 
tion declares  that  snch  agreement,  when 
duly  filed  with  the  auditor  of  public  accounts 
and  with  tlie  secretary  of  state,  shall  fnnn 
thence  be  deemed  and  taken  to  be  the  agree- 
ment and  act  of  consolidation.  An  organlxap 


tion  BO  formed  by  the  acts  of  the  companies 
consolidating  is  characterized  In  the  section 
as  a  new  corporation.  By  such  means  a  new 
corporation  is  brought  Into  existence.  Oth- 
er sections  of  the  chapter  In  which  the  fran- 
dilses— the  powers  necessary  to  enable  the  cor- 
pora tl  cm  so  created  to  accomplish  the  purpose 
of  its  creation,  namely,  the  authority  to  build 
its  railway  and  to  equip,  (iterate,  and  transact 
the  business  thereof— we  will  now  call  attention 
to  and  consider. 

Section  declares  that:  "Upon  the 

making  and  perfecting  the  said  agreement 
and  act  of  consolidation,  as  provided  In  the 
preceding  sections,  and  filing  the  same  as 
aforesaid,  the  several  corporations  parties 
thereto  shall  be  deemed  and  teken  to  be  one 
corporation,  by  the  name  provided  in  said 
agreement  and  act,  possessing  within  this 
territory  all  the  rights,  privileges  and  fran- 
chises, and  subject  to  all  the  restrictions, 
disabilities,  duties  and  Uabtlities  of  each  of 
snch  coriwratlons  so  consolidated."  'RiIb 
section  declares  that  the  corporation  so 
formed  shall  posseaa,  within  the  stete,  all  the 
franchises,  righto,  and  privUeges  of  each  of 
the  corporations  consolidating,  and  that  It 
shall  be  subject  to  all  the  restrictions,  dlsa- 
bUities,  duties,  and  liabilities  to  which  they 
were  subject  The  franchises,  rights,  and 
privll^es,  and  the  restrictions,  disabilities, 
duties,  and  ItablUties,  Intrusted  to  or  impos- 
ed upon  the  new  corimration,  are  such  as 
were  described  in  tue  charters  of  the  old 
ones.  Instead  of  enumerating  them  in  the 
charter  of  the  new  company,  the  charters  of 
the  old  companies  are  referred  to  for  an 
enumeration  and  description  of  them.  Sec- 
tion 2363  of  the  same  chapter  also  declares 
that:  "Upon  the  consummation  of  said  con- 
solidation as  aforesaid,  all  and  singular  the 
righto,  privUeges  and  franchises  of  each  of 
said  corporations  parties  to  the  same,  and  all 
the  property,  real,  personal  and  mixed,  and 
all  debte  due  on  whatever  account,  as  well 
as  of  stock,  subscriptions  and  other  things 
In  action  belonging  to  each  ot  snch  corpora- 
tions, shall  be  ta.ken  and  deemed  to  be  trans- 
ferred to  and  vested  In  such  new  corporation 
without  further  act  or  deed,  and  all  property, 
all  righto  of  way,  and  all  and  every  other 
Interest  shall  be  as  effectually  the  propoty 
of  the  new  corporation  as  they  were  of  the 
former  corporations,  parties  to  said  agree- 
ment; and  the  titie  to  real  estate,  elthor  by 
deed  or  oth^-wlse,  nnder  tbe  laws  of  this  ter- 
ritory, vested  in  ^ther  of  aach  oorporations, 
shall  not  be  deemed  to  revert  or  be  In  any 
way  Impaired  1^  reason  of  this  act;  and  all 
debts,  llablllUee,  and  duties  of  either  of  said 
companies  shall  henceforth  attach  to  the 
said  new  corporation,  and  be  enforced 
against  tt  to  the  same  extent  as  If  said  dabts 
or  UabUlUes  had  been  Incurred  or  contracted 
by  It"  l^ls  section  transfers  all  the  righto 
of  property,  debte  due,  stock,  subscriptions, 
and  rights  of  way  belonging  to  the  old  tax- 
porationa.  to  the  new  one,  aad  Impoees  all 
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debts,  liabilities,  and  duties  of  either  of 
tliem.  Other  provisions  of  the  same  chapter 
anthorlze  it  to  sue  and  be  aned.  It  Is  quite 
clear  that  the  franchise  or  right  of  the  old 
corporations  to  exist  as  such  -was  not  trans- 
ferred by  the  consolidation  to  the  plaintiff, 
tlte  new  one.  They  were  not  authorized  to 
transfer  their  right  of  corporate  existence 
to  the  new  one,  nor  did  the  law  make  such  a 
transfer.  The  law  did  authorize  the  old 
companies  to  organize  the  new  one  In  the 
mode  pointed  out;  and,  when  they  had  done 
80,  it  endowed  the  new  company  with  the 
same  or  similar  franchises,  powers,  and  au- 
thority to  acquire  a  right  of  way,  to  build 
Its  railway,  to  equip  and  operate  It,  and  to 
transact  such  business,  as  the  roads  consoli- 
dating could,  and  subjected  It  to  the  same 
or  similar  dlBabilltles,  restrictions,  and  lia- 
bilities in  the  use  of  its  franchises.  The 
plaintMT,  the  new  corporation,  was  given  a 
term  of  50  years.  It  was  not  given  the  un- 
expired term  of  the  old  companies.  And  we 
think  it  was  given  the  term  of  10  years  from 
the  time  it  filed  Its  articles  of  incorporation 
with  the  auditor  and  secretary  of  state,  with- 
in which  to  finish  its  road  and  put  It  In 
operation,— not  the  unexpired  portion  of  the 
10  years  they  had  when  they  consolidated, 
which  was  about  1  year.  We  are  of  the 
opinion  that  the  plaintiff  is  such  a  railroad 
corporation  as  section  2358  contemplates, 
and  that  Its  articles  are  such  as  are  contem- 
plated by  It,  and  that  it  was  entitled  to  TO 
Tears  from  the  time  It  duly  filed  them  within 
which  to  finish  its  road  and  put  It  In  full 
operation.  Memphis  &  L.  R.  C3o.  v.  Kallroad 
Com'rs,  112  U.  S.  609,  5  aup.  Ot.  299;  Railway 
Co.  V.  Hellman,  109  Cal.  671,  42  Pae.  225. 
This  view  of  the  law  renders  It  unnecessary 
to  decide  whether  or  not  section  2358,  aboTe 
quoted,  is  self-executing. 

The  second  question  for  our  determination 
and  decision  Is,  does  It  sufficiently  appear 
from  the  evidence  in  the  record  that  the 
plaintiff  had  located  Its  right  of  way  upon 
the  land  In  dispute,  and  whether  it  was  in 
actual  possession  at  the  time  the  defendants 
iDterfered  with  Its  poflsesslon?  It  appears 
that  the  plaintiff  located  Its  right  of  way  over 
the  land  In  dispute  In  pursuance  of  section  1 
of  "An  act  granting  to  railroads  the  right  of 
way  through  the  public  lands  of  the  United 
States,"  which  Is  as  follows,  so  far  as  we 
deem  It  necessary  to  quote:  "That  the  right 
of  way  through  the  public  lands  of  the  Unit- 
ed States  Is  hereby  granted  to  any  railroad 
company  duly  organized  under  the  law's  of 
any  state  or  territory,  except  the  District  of 
Columbia,  or  by  the  congress  of  the  United 
States,  which  shall  have  filed  with  the  secre- 
tary of  the  Intsrior,  a  copy  of  Its  articles  of 
incorporation,  and  due  proofs  of  Its  oi^anlza- 
tlon  under  the  same,  to  the  extent  of  one 
hundred  feet  on  each  side  of  the  central  line 
of  said  road."  18  Stat.  482,  pt.  3.  It  appears 
that  the  plaintiff  had  duly  filed  with  the  sec- 
retary ot  the  Interior  a  copy  of  Its  articles  of 


Incorporation,  and  due  proof  of  Its  organiza- 
tion thereunder;  that  It  surveyed  and  locat- 
ed Its  right  of  way  over  the  land  In  dispute 
about  the  1st  day  of  July,  ISJXJ,  and  while 
Its  employes  were  engaged  In  grading  the 
same  (on  the  3d  day  of  the  following  August, 
In  one  place,  and  on  the  8th  day  of  the  fol- 
lowing September,  In  another  place)  the  de- 
fendant stopped  them.  The  plaJntlfTs  loca- 
tion of  Its  right  of  way  over  the  land,  and 
Its  possession  thereof,  appear  to  bave  been 
lawful. 

As  to  the  third  point,  It  appears  that  the 
land  In  dispute  was  unsurveyed  public  lands 
of  the  United  States,  and  the  fourth  section 
of  the  act  last  named  provides:  "That  any 
railroad  company  desiring  to  secure  the  bene- 
fits of  this  act,  shall,  within  twelve  months 
after  the  location  of  any  section  of  twenty 
miles  of  Its  road,  If  the  same  be  upon  survey- 
ed lands,  and,  if  upon  unsurveyed  lands, 
within  twrfve  months  after  the  survey  there- 
of by  the  United  States,  file  with  the  register 
of  the  land  office  for  the  district  where  such 
land  Is  located  a  profile  of  Its  road;  and  upon 
approval  thereof  by  the  secretary  of  the  In- 
terior the  same  sh^l  be  noted  upon  the  plats 
in  said  office.  •  ♦  •"  If  the  land  had  been 
surveyed,  the  plaintiff  would  have  had  12 
months  after  the  survey  within  which  to 
make  the  location;  but,  It  being  unsurveyed. 
It  will  have  12  months  after  the  same  Is  sur- 
veyed by  the  government  within  which  to 
file  with  the  register  of  the  proper  land  office 
a  profile  of  Its  road. 

The  fourth  question  for  decision  Is,  have 
the  defendants  any  right  to  the  land  In  dis- 
pute? We  have  no  doubt  that  the  defend- 
ants might  have  obtained  a  vested  right  to 
any  unappropriated  waters  of  the  Prove  river 
for  the  purpose  of  operating  machinery,  for 
irrigation,  or  other  useful  purpose.  Such 
right  is  recognized  and  acknowledged  by  the 
laws  and  decisions  of  this  state.  And  sec- 
tion 2339  of  the  Revised  Statutes  of  the  Unit- 
ed States  declares  that:  "Whenever  by 
priority  of  possession,  rights  to  the  use  of 
water  for  mining,  agricultural,  manufactur- 
ing, or  other  purposes  have  accrued,  and  the 
same  are  recognized  and  acknowledged  by 
the  local  customs,  laws  and  decisions  of 
courts,  the  possessors  and  owners  of  such 
Tested  rights  shall  be  maintained  and  pro- 
tected In  the  same;  and  the  right  of  way 
for  the  construction  of  ditches  and  canals  for 
the  purpose  herein  specified  Is  acknowledged 
and  confirmed."  This  right  Is  not  unrestrict- 
ed, however.  It  must  be  exercised  within 
reasonable  limits.  Basey  v.  Gallagher,  20 
Wall.  670,  While  no  mention  of  dams  or 
reservoirs  Is  made  in  the  law,  we  are  of  the 
opinion  that,  so  far  as  they  may  be  necessary 
to  the  reasonable  appropriation  and  use  of 
such  waters,  they  may  be  constructed;  but 
as  to  whether  such  dams  might  be  raised  to 
the  height  of  85,  GO,  or  even  a  less  number 
of  feet,  we  do  not  deem  It  necessary  In  this 
case  to  express  an  opinion.    Buch  dams  and 
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reeerToirs  must  be  kept  wlthla  reasonable 
limits.  It  appears  that  tbe  deCendanta*  dam, 
to  the  height  of  15  feet,  does  not  interfere 
with  the  use  of  the  highway  In  the  caDon, 
or  with  the  occapancy  or  use  of  the  cafion 
for  any  other  legitimate  purpose.  We  are 
unable  to  find,  from  a  preponderance  of  the 
evidence  in  the  record,  that  the  defendants, 
or  either  of  them,  had  appropriated  tbe  land 
in  dispute,  and  that  they  were,  or  that  either 
of  them  was,  In  actual  possession  of  It,  when 
the  plaintiff  located  his  right  of  way,  took 
actual  possession,  and  engaged  in  grading  it. 
We  cannot  regard  the  plaintiff  as  a  mere  in- 
truder on  tbe  defendants'  possession;  nor 
can  we  bold  that  they  had  a  right  to  prevent 
the  plaintiff's  employ^  from  grading  It.  and 
to  eject  plaintiff  from  actual  possession.  It 
Is  true,  the  def^dants  bad  surveyed  for 
dams  and  reservoirs  at  different  points  on 
the  river,  but  they  bad  not  taken,  and  did 
not  bold,  actual  possession  of  the  land  In  dis- 
pute; 

Other  questUms  were  raised  and  discussed 
by  counsel,  but  tbe  view  we  have  taken  of 
the  case  renders  It  unnecessary  to  consider 
them  in  this  opinion.  The  decree  of  the  court 
below  is  affirmed. 

BABTCH  and  MIXER,  JJ.,  concur. 


(U  vtah.  t») 

BELIBVILLB  PUMP  &  SKEIN  WORKS  v. 
SAMUELSON  et  al. 

(Supreme  Conrt  ot  Utah.    Nov.  6,  1897.) 

Appeal— NoTicB— Waiver. 

Where  appellants  nerve  notiw  of  an  appeal 
on  B  plaintiff  in  whose  favor  a  jiiiRinent  has  been 
entered,  but  not  on  their  co-defendanta,  a  mo- 
tion to  dismiBB  the  apt)eal  will  not  be  granted 
■ttiien  k  appears  that,  after  the  motion  was  filed, 
and  before  the  cise  was  called,  oli  the  co-defend- 
aots,  in  writing,  notice  thereof  being  served  on 
the  respondent,  entered  their  voluntary  appear- 
ance, and  eubmittcd  to  tbe  juriadiction  of  the 
appellate  court,  and  waived  service  of  the  notice 
of  appeal. 

(SfUabus      the  Court.) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty; A.  N.  Cherry,  Judge. 

Action  by  the  Belleville  Pump  &  Skein 
WoAs,  a  corporation,  against  Alma  Samuel- 
son,  George  M.  Caunon,  and  others.  From  a 
Judgment  tai  favor  of  pbtintlff,  defendants 
Samuelson  and  Cannon  appealed,  and  plain- 
tiff moves  to  dismiss  tbe  appeal.  Motion  de- 
nied. 

Barlow  F^uson,  for  appellants.  Booth, 
Lee  &  Oray,  for  respondent 

BARTCH,  J.  In  this  case  a  motion  has 
been  made  to  dismiss  tbe  am>eal  on  the  ground 
that  all  the  adverse  parties  have  not  been 
served  with  notice,  as  required  by  section 
'Mm,  Comp.  Laws  Utab  IHSS.  It  appears 
there  were  a  number  of  defendants  in  the 
case,  only  two  of  whom— Samueltwn  and  Can- 


non—appealed. The  appellants  served  notice 
of  appeal  on  the  plaintiff  In  whose  favor 
Judgment  bad  been  entered,  but  not  on  their 
co-defendants.  Afterwards  the  respondent 
filed  a  motion  In  this  court  to  dismiss  the  ap- 
peal, and  thereupon,  and  before  the  case  was 
called,  all  the  co-defendants,  In  writing,  no- 
tice tbereof  being  served  on  the  respondent, 
entered  their  voluntary  apprarance,  and  sub- 
mitted to  the  Jurisdiction  of  this  court  in 
this  cause,  and  waived  service  of  notice  of 
appeaL  This  raises  the  question  whether 
such  appearance,  submission,  and  waiver, 
with  notice  at  the  same,  are  effectual  to  con- 
fer Jurisdiction  on  appeaL  It  Is  Insisted  for 
the  respondent  that,  as  the  notice  of  Appeal 
has  not  been  served  on  all  tbe  co-defendants, 
this  court  is  without  Jurisdiction,  even  though 
the  respondent  was  properly  sorved  with  no- 
tice, and  an  such  defendants  have  put  In  an 
api>ea  ranee,  and  consent  to  Jurisdiction.  The 
purpose  of  the  notice  of  appeal  is  to  bring 
every  party  to  tbe  action,  whose  interests 
would  be  Injuriously  affected  by  a  reversal 
or  modification  of  the  Judgment,  under  the 
jurisdiction  of  the  appellate  court.  This  Is 
upon  the  principle  that  no  person  can  be  de- 
prived of  his  Interests  or  rights  In  any  Judl- 
dal  proceeding  in  his  absoice,  or  without 
first  having  had  bis  "day  In  court,"  and  hav- 
ing been  afforded  an  opportunity  to  be  heard. 
The  same  purpose,  it  would  seem,  is  sub- 
served when  those  who  are  interested  In  op- 
posing the  relief  wbich  the  appellant  seeks 
enter  their  appearance  In  the  appellate  court, 
and  waive  notice  of  appeal.  In  order  that  the 
adverse  party  may  be  bound  by  the  Judgment 
of  the  api>ellate  court,  It  Is  necessary  that  he 
be  brought  before  It;  but  whether  this  be 
accomplished  by  a  hostile  notice  from  tbe 
appellant,  or  by  voluntary  appearance  and 
waiver  of  notice.  Is  Inmiaterlal.  In  either 
case  the  court  lias  Jurisdiction,  and  all  the 
parties  are  bound  by  its  Judgment  Where 
the  respondent  is  properly  before  the  court, 
and  Insists  that  a  co-defendant  has  toterests 
which  will  be  injuriously  affected  by  a  re- 
versal or  modification  of  the  Judgment  he  has 
no  right  to  complain  of  the  manner  in  which 
jurisdiction  of  such  co-defendant  Is  obtained. 
Society  V.  Lewis,  111  Cal.  510,  44  Pac.  ITG. 
The  respondent  In  this  case  having  been  pn^ 
eriy  served  with  notice  of  the  appeal,  aud  al] 
the  co-defendants  having  entered  an  appear- 
ance, consented  to  jurisdiction,  and  waived  no- 
tice, we  are  of  the  opinion  that  the  appeal  is 
effectual  to  confer  jurisdiction  upcm  this  court. 
The  coses  of  Commercial  Nat  Bank  v.  Unlteti 
States  Savings,  Loan  &  Building  Co.  (Utah) 
44  Pac.  1043.  and  Rache  v.  Stanley  (Utah)  49 
Pac.  048.  are  not  In  point  because  In  neither 
of  them  was  there  any  appearance  and  con- 
sent to  Jurisdiction  on  tbe  part  of  the  ad- 
verse parties.  The  motion  to  dismiss  Is  de- 
nied. 

ZAN£,  a  J.»  and  MINGK,  J.,  concur. 
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GEYSER  MTN.  CO.  et  al.  T.  BANK  OP  SAM* 
LAKE  et  al. 

(Sapreme  Court  of  Utah.    Nov.  1,  189T.) 

RBOBIVIIta — COHPKVajkTIO!! — Appoihthiiit  O 
Attorn  BTS. 

1.  In  fixiDE  the  compensation  to  be  allowed 
revolvers  and  their  sohcitors,  the  court  ahoutd 
dptertnine  from  the  evidence  how  much  ia  usuallf 
paid  to  peraoiu  posBesaing  the  requisite  capacity 
and  experience,  for  like  services,  under  similar  re- 
(ipontibilities,— what  la  cuatomaEy. 

2.  A  creditor  or  bia  repreaentatlTe  shonld  not 
be  appointed  receiver  or  be  allowed  to  act;  nor 
Hbould  an  attorney  of  such  creditor  or  defend- 
ant, or  of  any  partr  whose  interest  may  conflict 
wit^i  otber  parties,  or  any  of  them,  be  employed 
by  the  reeelTen;  bat,  if  anch  attorney  or  re- 
ceiver serves  without  objection  made  to  him  or 
to  the  court,  he  may  be  allowed  a  reasonable 
compensation. 

3.  ^Iien  the  appellate  coart  is  In  doubt  at  to 
whether  the  court  below  erred  in  txlng  the  com- 
pensation of  a  receiver  or  bis  solicitors,  such 
finding  will  be  allowed  to  stand;  but,  if  the 
amount  is  clearly  too  much  or  not  enough.  It  will 
reverse. 

(S^bns  br  fhe  Court) 

Ai^al  from  district  court,  Salt  Lake  coun- 
ty; Offden  Hilea,  Judge. 

Action  by  the  Geyser  Mining  Company  and 
others  against  the  Bank  of  Salt  Ldike  and  oth- 
ers. Frank  Knox  and  C  H.  Jacobs  were  ap- 
pointed receivera.  From  orders  appointing  re- 
ceivers, and  other  orders  fixing  their  compen- 
sation, defendant  'Bacon  appeals.  Beversed. 

Moyle,  Zane  &  Costlgan,  for  appellant  C. 
C  Dey  and  G.  S.  Varian,  for  resjmndents. 

FEK  CURIAM.  It  appears  from  the  rec- 
OKl  In  HilB  case  that  on  June  23,  1896,  James 
H.  Bacon,  as  the  owner  of  the  Bank  of  Salt 
Ijike  and  the  First  Bank  of  Mercur,  made  a 
wrlltm  assignment  of  all  their  property  to 
Frank  W.  Ross;  that  two  days  thereafter, 
the  plalutUb,  by  Charles  C.  Dey,  their  attor- 
ney»  filed  a  ounplatakt,  asking  for  the  appoint- 
nioit  of  a  recover  of  the  property  assigned; 
that,  on  the  2Mh  day  of  the  same  month,  M. 
B.  MnlTey  and  others,  by  Chailes  8.  Yarian, 
th^  attorn^,  sued  out  attachment  writs, 
and  had  them  levied  on  the  same  property, 
and  filed  a  complaint  In  Intervention  pleading 
the  attachment  proceedings,  and  attacking 
the  assignment  on  the  ground  at  fraud,  and 
likewise  asking  for  the  appointment  of  a  re- 
celva;  that  on  July  2d  of  the  same  year, 
Prank  Tj.  Knox  and  C  H.  Jacobs  were  ap- 
p<^ted  receivMS,  and  accepted  the  trust  with 
the  nndmtandlng  tiiat  the  two  should  re- 
ceive no  more  compensatlott  than  one  shonld 
tw  paid  acting  alone;  and  that  th^  Imme- 
diately anwlnted  G.  C.  D^,  the  iHaintiffi^  at- 
torney, and  C.  8.  Varian,  the  attorney  for  the 
sttachlng  creditors,  their  solicitors  as  such  re- 
ceivers. It  further  appears  that  on  March  11, 
IWT,  the  «onrt  made  an  order  allowing  the 
two  receivers  tor  thxAr  services  to  March  1, 
IflBT.  93.200,  and  their  two  attorneys  94,000; 
and,  on  the  16th  day  of  the  same  month, 
made  another  order,  allowing  9400  more  to 


the  receivers,  and  9300  more  to  their  solici- 
tors; and,  on  the  8th  day  of  the  followhig 
May,  made  a  farther  order,  approving  the  oth- 
er  two.  From  the  two  orders  first  named, 
and  frcon  so  much  of  the  last-named  order  as 
relates  to  the  fixing  of  the  compensation  of 
the  receivers  and  the  compensation  of  their 
attorneys,  the  defendant  Bacon  appealed,  on 
the  10th  day  of  the  last-named  month. 

Objection  Is  made  by  the  respondents  to  the 
consideration  of  the  evidence  in  the  record  In 
determining  this  appeal.  This  is  an  equity 
case,  and  the  appeal  was  taken  on  questions 
of  both  law  and  fact  and  withhi  60  days  of 
the  date  of  all  Uie  orders  appealed  from,  and 
they  are  such  orders  as  the  law  deems  ex- 
ceed to.  It  Is  therefore  our  duty  to  consid- 
er the  case  upon  questions  of  fact  as  vrell  as 
upon  questions  of  law,  so  far  as  raised  by  the 
specifications  of  error. 

The  appellant  alleges  that  the  court  erred  la 
allowing  to  the  receivers  (the  respondents) 
93,600,  and  that  the  evidence  does  not  show 
that  they  were  entitled  to  any  amount  ex- 
ceeding 91,000.  This  t^esents  the  question, 
what  amount  should  the  court  have  allowed? 
According  to  the  understanding  when  they 
were  appointed,  they  should  have  been  al- 
lowed no  more  than  a  reasonable  compensap 
tion  for  one  had  he  served  alone.  They  al- 
tered upon  the  discharge  ct  their  duties  as  re- 
covers on  July  8,  1806,  and  continned  to  so 
act  a  tBw  days  over  eight  months.  Dnrii^ 
the  first  six  weeks  they  gave  a  conMderable 
portion  of  their  time  to  the  duties  of  the  re- 
ceivership; after  that  but  Uttl&  They  each 
gave  a  bond  of  950,000.  They  bad  the  as- 
sistance of  a  onnpetent  accountant  uid  able 
legsl  coniuel,  who  were  paid  out  of  the  es- 
tate. They  did  not  abandon  their  respective 
employments,  and  continued  to  receive  th^ 
emoluments.  Mr.  Knox  continned  to  dis- 
charge his  duties  as  president  of  the  National 
Bank  of  the  Repnbllc,  for  which  he  received 
9250  per  month.  It  is  true,  they  received 
914,000,  and  sold  the  remaining  assets  to  H. 
H.  Rea  tat  960,000,  of  which,  however,  th^ 
received  In  cash  only  96,00a  The  remainder 
of  the  960,000  the  purchaser  and  appellant, 
Bacon,  satisfied  by  the  delivery  of  Dalton  and 
Lark  mining  stocks  to  the  respective  credit- 
ors. TIMi  duties  wwe  not  v«y  dlfllcnlt,  nor 
was  their  responsibility  very  great.  They 
were  not  required  to  ondnct  a  business;  sim- 
ply to  wind  it  np.  In  view  of  the  evidence 
and  the  tacts  established,  what  wonld  be  a 
reasonable  compensation  for  the  receivers? 
The  court  cannot  take  the  amount  arbitrarily 
fixed  and  named  by  any  witness;  but  from 
the  evidence,  the  tacts,  and  the  Inferences 
th^  afford,  the  question  Is:  What  would  be 
a  customary  compensation  for  similar  serv- 
ices performed,  under  similar  circumstances, 
by  a  competent  man?  How  much  Is  usually 
paid  to  men  possesring  the  requisite  capacity 
snd  otperlence,  for  Uke  services,  under  simi- 
lar resiran^blUtles  and  circumstances?  This 
amount  they  are  entitled  tOh  High.  Rec.1 783; 


Digitized  by  Google 


152 


51  PACIPIO 


REPOBTER. 


(Utah. 


French  t.  Glfford,  SL  Iowa.  428.  We  tblnk 
Irom  the  evidence  In  the  record  that  93,600 
was  an  excessive  allowance,  and  we  are  of 
the  opinion  that  they  should  receive  no  more 
than  $1,600.  That  would  be  about  $200  per 
month. 

It  appears  from  the  record  that  Mr.  Ya- 
rlan  was  the  attorney  of  some  of  the  cred- 
itors when  employed  by  the  receivers  as 
their  solicitor;  that,  when  appellant  heard  of 
his  employment,  he  made  objections  to  it  to 
the  receivers,  but  he  was  continued  as  such 
solicitor  notwithstanding  such  objections. 
Snob  objections  do  not  appear  to  have  been 
brought  to  the  attention  of  Mr.  Varlan,  or 
to  the  attention  of  the  court.  Undoubtedly, 
the  receivers  and  their  solicitors,  like  the 
court,  should  be  impartial  as  between  the 
parties  to  the  litigatlion.  They  represent  all 
of  them.  A  creditor  of  a  party  whose  prop- 
erty 18  In  the  hands  of  a  i-ecelver,  or  his 
agent  or  representative,  or  a  representative 
of  the  defendant,  should  not  be  appointed 
as  a  receiver.  Nor  should  the  court  permit 
them  to  represent  conflicting  interests,  and 
the  same  rule  should  be  applied  to  their  at- 
torneys. An  attorney  of  a  creditor  of  a  de- 
fendant whose  property  Is  in  the  hands  of 
a  receiver,  or  of  any  party  to  the  suit  whose 
Interests  may  conflict  with  the  other  par- 
ties, or  any  of  tbem,  should  not  be  employ- 
ed by  the  receiver.  The  general  rule  Is 
stated  in  High  on  Receivers  as  follows  (sec- 
tion 216):  "The  general  rule,  however,  sub- 
ject to  the  limitations  to  be  hereafter  no- 
ticed, la  that  the  receiver  should  not  employ 
the  counsel  of  either  of  the  parties  to  the 
litigation  In  which  he  was  appointed;  since, 
their  duty  being  to  protect  the  Interests  of 
their  respective  clients,  and  to  watch  tbe 
receiver's  proceedings,  to  tbe  end  that  a 
faithful  performance  of  bis  duties  may  be 
Insured,  they  are  not  regarded  as  competent 
to  act  as  counsel  for  the  receiver,  and  their 
nndertaking  to  act  in  such  a  capacity  might 
frequently  cast  upon  them  inconsistent  and 
conflicting  duties,  which  could  not  property 
be  discharged  by  one  and  the  same  person." 
The  rule  is  stated  substantially  the  same  In 
Olnck  &  Becker,  in  their  work  on  Receivers 
of  Corporations  (section  62):  *'When  a  re- 
ceiver Is  directed  by  tbe  court  appointing 
him  to  employ  counsel  to  assist  him  in  the 
discharge  of  his  duties,  it  is  the  receiver's 
doty  to  select  Independent  counsel,  rather 
than  one  who  Is  acting  for  either  party  in 
the  action.  This  rule  Is  intended  to  pro- 
tect the  rights  of  those  parties.  If.  there- 
fore, they  make  no  objection,  the  receiver 
may  employ  tbe  solicdtor  of  either  to  aid  him 
In  the  discharge  of  bis  trust.  A  mere  stran- 
ger to  ^t  suit  has  no  right  to  object  that 
the  receiver  baa  employed  the  solicitor  of 
one  of  tbe  parties,  in  the  original  suit,  to 
Institute  a  new  salt  against  such  stranger. 
And  the  employment  of  counsel  who  have 
been  Identified  with  the  legal  business  of 
either  party  to  the  action,  if  made  in  good 


faith,  with  the  assent  of  the  parties,  will 
escape  the  censure  of  the  court."  Adams  v. 
Woods,  8  Cal.  306.  But,  from  the  fact  that 
the  appellant  did  not  make  known  his  ob- 
jection to  Mr.  Varlan,  he  might  well  brieve 
there  was  no  objection  to  his  acting  as  one 
of  the  solicitors  of  the  receivers.  No  In- 
timation of  bad  faith  on  the  part  of  the 
solicitor  is  made,  and  no  ground  for  such  in- 
timation appears.  Under  the  circumstances, 
we  are  disposed  to  hold  that  be  should  re- 
ceive a  reasonable  compensation  for  his 
services. 

Appellant  urges,  further,  tnat  the  court 
erred  in  allowing  to  the  two  solicitors,  for 
their  services,  $4,300,  and  that  no  more 
than  $2,000  should  have  been  given.  In  fix- 
ing the  compensation  of  attorneys  and  solic- 
itors, the  court  will  take  into  consideration 
the  opinions  of  attorneys,  with  the  facts  npon 
which  they  base  them,  the  nature  of  the  busi- 
ness, and  the  amount  attended  to,  whether 
much  Investigation  of  facts  and  the  law  was 
necessary,  the  time  employed,  whether  the 
business  required  much  learning  and  experi- 
ence, or  otherwise,  the  length  of  time  occupied 
In  the  trial  of  the  cause  or  causes,  and  the  ex- 
tent of  responsibility,— and,  in  the  light  of  all 
the  evidence  and  circumstances  of  the  employ- 
ment and  labor,  determine  what  would  be  a 
reasonable  compeusntlon.  Tbe  compensation 
must  be  fixed  by  what  Is  usually  paid  for 
simtlar  services  rendered  under  similar  cir- 
cumstances. An  attorney  or  other  profes- 
sional man  or  person  rendering  services  un-* 
der  any  emidoyment,  when  tne  amount  of 
compensation  is  not  fixed  by  contract,  has 
the  right  to  exi)ect  that  he  will  receive  what 
Is  usually  paid  for  such  services  under  sim- 
ilar conditions,— what  ia  customary;  and 
the  employer  has  the  right  to  presume  that 
he  will  be  called  upon  to  pay  customary  fees 
or  compensation,— what  he  could  have  em- 
ployed other  persons  for,  having  the  requi- 
site capacity,  knowledge,  and  skill.  The  re- 
spondents' employment  exteiulcd  over  about 
eight  months,  ami  much  of  their  time  was 
taken  during  the  first  two  months  In  the  in- 
vestigations tiiey  made,  with  the  assistance 
of  an  expert  accountant  and  the  receivers. 
A  number  of  suits  were  Instituted  that  were 
not  tried.  But  comparatively  little  time 
was  occupied  In  court.  No  difficult  trial  ap- 
pears to  have  occurred,  and  the  results  to 
the  parties  to  tiie  llllgntlon  were  moderate. 
In  view  of  the  evidence,  we  are  of  the  opin- 
ion that  the  allowance  of  $4,300  was  excess- 
ive, and  that  the  court  should  not  have  al- 
lowed more  than  $3,000. 

Respondents  claim  that  the  orders  Of  the 
court  below  fixing  the  amount  of  compensa- 
tion of  tbe  receivers  and  their  solicitors 
should  not  be  disturbed  by  this  court  A? 
we  have  before  stated,  this  appeal  was  tak- 
en on  questions  of  both  law  and  fact,  and 
the  orders  fixing  the  amounts  of  such  oom- 
pensa-tlon  are  assigned  as  error.  We  are  of 
the  opinion  that  It  la  our  duty  to  consldei 
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them,  and,  If  we  find  them  to  be  well  as- 
signed, to  Bay  so.  If  we  were  in  doubt  as 
to  whether  the  court  below  erred  In  fixing 
the  comi)ensatlon  objected  to,  we  would  al- 
low the  orders  to  stand;  but  as  we  are  of 
the  opinion  that  the  amount  was  clearly  ex- 
cessive, and  that  |1,600  for  the  receivers, 
and  $3,000  for  their  solicitors,  are  fair  and 
reasonable,  we  must  bo  hold.  The  orders  ap- 
pealed from  are  reversed,  and  the  court  be- 
tow  Is  directed  io  enter  an  order  allowing 
to  the  receivers,  for  their  own  compensa- 
tion as  such,  $1,600,  and  to  them,  as  com- 
pensation for  the  advice  and  services  of 
their  BOllcItors,  ^,000,  to  be  paid  to  them. 

UINEB,      was  dlsqnaUfied  and  did  not  sit 

(18  Utah,  138) 

BACON  et  aL  T.  THORNTON  et  at 

(Sapreme  Court  of  Utah.    Nov.  S.  1887.) 

Amux— iMPBovBiiBNTs  OS  Rbal  Ebtatb— Liabii<- 
RT  or  Ovubr— PiNDiNOB  or  Fact— Paoor— 
AmriirisTRATORB  aud  Usirb— Liabilitibs. 

1.  An  appeal  from  an  order  denyiDg  a  motion 
tor  a  new  trial  ia  ineffecttial,  Id  tbia  atate,  ex- 
cept that  the  matters  contained  in  the  statement 
may  be  conaidered  by  the  appellate  court  in  the 
appeal  from  the  jadgment 

2.  Where  the  rightful  owner  of  real  property 
•eeka  rriief  from  one  who  U  bona  fide  in  poaaeft- 
lion  nxtder  color  of  title,  and  who  faas  made 
valnable.  lasting,  and  beneficial  ImprovementB, 
wfafcfa  enhance  the  vahie  of  tiw  estate,  sndi 
owner  must  do  equity,  by  compeoBatiDg  the  occu- 
pant to  the  extent  of  the  benefits  which  accrue 
to  the  owner  by  reason  of  such  improvemeota; 
but  he  la  not  liable  for  work  performed,  or  for 
something  done,  which  does  not  benefit  the  inop- 
er^,  or  enhance  its  valuer 

8.  Where  tbere  is  no  proof  to  show  the  exist- 
ence  of  a  fact  found,  the  finding  Ib  nugatory, 
and  the  judgment  which  it  Is  to  support  u  sub- 
ject to  attack  and  avoidance. 

4.  When,  in  a  canee  in  equity,  the  record 
riiows  that  an  aiqseal  wbb  taken  within  60  days 
after  the  filing  of  the  decree,  the  arodlate  court 
has  power  to  go  behind  the  findiogs  of  fact 
and  judgment,  and  consider  the  evidence,  for 
the  purpose  of  determining  the  case. 

5.  In  the  absence  of  proof  sbowhig  personal 
UaUlity.  no  personal  judgment  can  be  rendered 
acalnst  on  sdministiator  for  Hie  debts  of  the 
deceased. 

6.  The  heirs  are  not  bound  to  pay  the  debts 
or  disclurge  the  obligations  of  the  anceator  un- 
less they  nave  received  property  from  the  es- 
tsta^  and.  if  th^  haw  received  aaaets,  they  are 
renonslbie  for  sadi  diebts  and  obligations  only 
to  the  extrat  of  their  Inberltanee. 

7.  If  a  party  seeks  Bstlsfaction  for  debts  or 
obligations  of  the  ancestor,  from  the  heirs,  the 
burden  Is  upon  him  to  show  that  they  inherited 
aaaets  from  the  ancestor's  estate. 

(Syllabus  by  the  Court.) 

Appeal  from  district  coort.  Salt  I«ake  conn- 
1y;  A.  G.  Norrell,  Jndge. 

Action  by  James  H.  Bacon,  as  admlnistrar 
tor  of  the  estate  of  William  F.  Aulls,  de- 
ceased, and  others,  against  Joseph  Thornton 
and  others.  From  a  judgment  for  defendant 
niomtoQ,  phUntlffs  appeal.  BeToraed.  . 

Twomey  &  Twmeiy,  for  appellants.  O.  J. 
Falee  and  Jaa.  F.  SmlUi,  Cor  zespondent 

BABTOH,  J.  TbiB  action  was  brought  by 
tba  adnitaUatnitus  and  beln  of  William  P. 


Aulls,  deceased,  to  determine  the  adverse 
claims  of  the  defendants  in  and  to  an  un- 
divided two-thirds  Interest  of  the  I  X  L  lode 
and  mine,  and  for  an  accounting  of  the  de- 
fendant Thornton  for  the  amount  of  mineral 
ores  which  It  Is  claimed  he  took  from  the 
mine,  and  converted  to  bis  own  use.  In  the 
answer  all  the  material  allegations  of  the 
complaint  are  snbstantlally  denied,  and  by 
Tray  of  cross  complaint  a  claim  for  improve- 
ments Is  set  up  by  Thornton.  At  the  trial 
the  court,  among  other  things,  decided  that 
the  plaintiffs  were  the  owners  of  the  un- 
divided two-thirds  Interest  In  the  mine  form- 
erly owned  by  the  deceased,  but  entered 
judgment  in  favor  of  the  defendant  1>orn- 
ton  for  Improvements  In  the  sum  of  $1,B20, 
with  interest.  Thereafter  the  plaintiffs 
prosecuted  an  appeal  from  an  order  allowing 
a  motion  for  a  new  trial,  and  from  so  mnch 
of  the  decree  and  judgment  as  relates  to  the 
allowance  for  the  Improvements, 

According  to  the  former  rulings  of  this 
court,  the  appeal  from  the  order  denying  the 
motion  for  a  new  trial  Is  ineffectnal,  except 
that  the  matters  contained  In  the  statement 
may  be  considered  by  this  court  In  the  ap 
peal  from  the  judgment  Tbe  portion  of  the 
decree  and  judgment  appealed  from  reads  as 
firilows:  "That  judgment  be,  and  tbe  same 
Is  hereby,  given  and  entered  In  favor  of  the 
said  Joseph  Thornton  and  against  tbe  said 
plaintiffs  for  the  sum  of  sixteen  hundred  and 
twenty  dollars  ($1,620),  witb  Interest  thereon 
at  eight  per  cent  per  annum  from  date  un- 
til paid;  that  tbe  said  judgment  In  favor  of 
said  Joseph  Thornton  against  said  plaintiffs 
for  tbe  sum  of  $1,620  and  Interest  be,  and  the 
same  Is  hereby,  declared  to  be  a  first  and 
prior  lien  npon  the  said  undivided  two-tblrds 
Interest  BO  owned  plaintiffs  In  said  mining 
claim;  and  that  aald  lien  shall  continue  nntll 
said  Judgment  shall  be  fnlly  paid  or  satis- 
fied." It  Is  Insisted  for  the  appellants  thai 
there  Is  no  erldence  to  support  such  a  judg- 
ment Upon  examination  of  the  record,  it 
mnst  be  conceded  that  this  position  to  snb- 
stantlally conect,  for  It  Is  difficult  to  see  np- 
on what  eWdence  the  court  based  this  por- 
tion of  the  decree,  as  well  as  the  finding  to 
the  effect  that  the  reasonable  value  of  tbe 
Improvements  was  $1,620;  and  counsel  for 
the  respondent  fall  to  throw  light  on  this 
point  It  Is  true,  tbere  is  testimony  tending 
to  show  that  work  was  done  on  the  property 
by  Thornton  from  1890  to  1895,  the  period  of 
time  In  question,  consisting  of  a  tunnel  of 
about  100  feet,  a  winze  of  66  or  60  feet  a 
drift  of  about  ISO  feet  and  a  rise  of  30  feet; 
but  there  appears  to  be  nothing  to  show 
whether  any,  or  all,  or  what  portion,  of  this 
work  improved  or  enhanced  the  value  of  th« 
mine.  It  certainly  cannot  be  seriously  con- 
tended that  the  plaintiffs  are  liable  for  some- 
thing done  which  does  not  benefit  the  prop- 
erty, and  It  to  quite  probable  that  work  may 
be  performed  In  a  mine  which  damages, 
rather  than  beneflta,  It  In  the  absence  of 
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proof  that  certain  work  performed  waa  a 
benefit  to,  and  enhanced  the  value  of,  the 
mine,  how  can  the  court  say  that  such  was 
the  ease,  and  render  Judgment  therefor? 
Declaring  such  to  be  the  fact  In  a  finding 
does  not  make  It  so.  The  proof  must  show 
the  existence  of  the  fact,  or  the  finding  will 
be  nugatory,  and  the  judgment  which  It  Is 
to  support  subject  to  attack  and  avoidance. 
Because  a  tunnel  was  driven,  a  winze  sunk, 
a  drift  cut,  and  a  rise  made.  It  does  not  fol- 
low as  a  necessary  sequence  that  they  repre- 
sent such  substantial  Improvements  as,  ex 
eequo  et  bono,  should  measure  the  owner's 
liability  for  damages.  The  burden  was  upon 
the  defendants  to  show  that  what  work  was 
performed  improved  the  property,  and  con- 
ferred a  benefit  upon  the  owners.  The  court 
had  no  power  to  Infer  that  such  was  the 
case,  without  proof.  Nor,  If  it  be  conceded 
that  some  improvements  were  made,  does 
the  evidence  show  their  value,  or  to  what  ex- 
tent the  mine  was  enhanced  In  value,  or  that 
the  improvements  made  are  equal  In  value 
to  the  amount  allowed  the  defendants  by  the 
decree.  The  cost  of  some  of  the  material 
used,  and  of  ordinary  labor  per  diem,  Is  giv- 
en, but  not  of  the  improvements  made;  and, 
even  if  the  whole  cost  were  shown,  that 
would  not  determine  the  value,  because  the 
cost  of  an  Improvement  may  be,  and  fre- 
quently is,  (sreater  than  Its  value  or  benefit 
to  the  property;  and  to  charge  the  true  own- 
er with  the  cost  of  improvements  which  ex- 
ceed the  enhancement  In  value,  or  with  such 
as  do  not  increase  the  value  of  the  property, 
would  be  Inequitable  and  unjust.  The  law, 
doubtless,  Is  that  where  the  rightful  owner 
of  real  property  seeks  relief  against  one  who 
is  bona  fide  in  possession  under  color  of  title, 
and  who  has  made  valuable,  lasting,  and 
beneficial  improvements,  which  enhance  the 
value  of  the  estate,  such  owner  must  do 
equity,  by  compensating  the  occupant  to  the 
extent  of  the  benefits  which  accrue  to  the 
owner  by  reason  of  such  improvements.  Be- 
yond this  he  Is  not  liable.  In  Story,  Eq.  Jur. 
S  T9da,  the  eminent  author  says:  "If  a  plain- 
tUf  In  equity  seeks  the  aid  of  the  court  to 
enforce  his  title  against  an  Innocent  person, 
who  has  made  improvements  on  lands,  sup- 
posing himself  to  be  the  absolute  owner,  that 
aid  will  be  given  to  blm  only  upon  the  terms 
that  he  shall  make  due  compensation  to  such 
Innocent  person,  to  the  extent  of  the  benefit* 
which  win  be  received  from  those  Improve- 
ments," In  Conlan  v.  Sullivan,  110  Cal.  G24, 
42  Pac.  1082,  It  was  said:  "Tlie  court  made 
a  finding  to  the  effect  that  defendants  had 
expended  $282  upon  the  property,  but  made 
no  finding  as  to  the  increased  value  of  the 
property  by  reason  of  this  expenditure  of 
money.  The  mere  expenditure  of  money  up- 
on the  property  by  defendants  Is  not  suffl- 
cieut  to  Justify  a  reimbursement  of  the 
amount  expended.  Perchance,  such  expendi- 
ture did  not  add  a  dollar  to  the  actual  value 
of  the  realty.  In  addition,  there  is  no  allega- 


tion that  such  expenditures  had  increased  to 
any  degree  the  value  of  the  realty."  So,  In 
Fisher  V.  Edington.  85  Tenn.  23, 1  S.  W.  409, 
speaking  of  certain  witnesses  and  their  testi- 
mony, it  was  observed:  "Some  of  them 
testified  with  reference  to  the  value  of  the 
Improvements  themselves,  and  with  respect 
to  the  enhancement  of  the  value  of  the  land 
by  reason  of  the  Improvements.  The  evi- 
dence of  this  latter  class  of  witnesses  does 
not  refiect  any  light  upon  the  point  under 
Investigation,  and  should  therefore  have 
been  entirely  disregarded  by  the  master  and 
the  chancellor."  Sedg.  Dam.  §  917;  Suth. 
Dam.  »4»,  350;  Mining  Co.  v.  Jennings  (Utah) 
46  Pac.  1106;  Van  Bibber  v.  Williamson, 
37  Fed.  756;  Bourne  v.  Odam  (Ky.)  32  8.  W. 
35*8;  Fletcher  v.  Browne  (Neb.)  53  N.  W.  577; 
McMurray  v.  Day,  70  Iowa,  671,  28  N.  W. 
476.  We  conclude  that  the  decree  of  the  trial 
court,  under  the  evidence  appearing  In  the 
record,  in  so  far  as  it  awards  the  defendant 
Thornton  compensation  for  improvements, 
and  makes  the  sum  awarded  a  lien  on  the 
mine,  is  erroneous  and  without  effect.  The 
IKJHitlon  of  counsel  for  the  respondent,  that 
the  appeal  was  not  taken  within  60  days 
from  the  time  of  Judgment,  and  that,  there- 
fore,  this  court  cannot  go  behind  the  flnd- 
iugs  and  Judgment  and  consider  the  erl- 
denee,  is  without  foundation  tu  fact  The 
record  shows  that  the  decree  was  filed  June 
29,  1807,  and  that  the  appeal  was  taken  July 
28th  following. 

It  is  also  Insisted  for  the  appellants  that 
the  court  erred  in  rendering  a  personal  Judg- 
ment against  the  plaintiffs,  and  we  are  of 
the  opinion  that  this  point  Is  well  taken. 
That  the  administrator  Is  not  personally  lia- 
ble, under  any  circumstances  indicated  by 
the  record,  Is  too  clear  for  argument;  and 
there  is  no  evidence  to  show  that  the  heirs 
of  the  deceased  received  any  assets  from  the 
estate,  except  the  interest  in  the  mine  in 
question.  The  heirs  are  not  bound  to  pay 
the  debts  or  discharge  the  obligations  of  the 
ancestor  unless  they  have  received  projwrty 
from  his  estate.  If  they  have  received  as- 
sets from  the  estate,  then  they  are  respon- 
sible to  the  extent  of  their  Inheritance,  but 
beyond  that  they  are  liable  neither  In  law 
nor  In  equity.  If,  then,  a  party  seeks  satis- 
faction for  debts  or  obligations  of  the  ances- 
tor from  the  heirs,  the  burden  is  upon  him 
to  show  that  they  inherited  assets  from  the 
ancestor's  estate.  Cutrlght  v.  Stanford,  81 
111.  240;  Byrd  v.  Belding,  18  Ark.  118; 
Schmldtke  v.  Miller,  71  'IVx.  103,  8  S.  W. 
638;  I'orman  v.  Stlckney,  77  lU.  Ore;  Walker 
V.  Deaver,  79  Mo.  6(J4. 

The  sufficiency  of  some  of  the  allegations 
in  the  cross  complaint  has  also  been  drawn 
In  question,  but  as  the  cause  must  be  re- 
versed, and  as  leave  may  be  given  to  amend, 
a  discussion  of  this  point  Is  not  deemed 
necessary.  Nor  Is  It  Important  to  discuss 
any  other  question  raised  in  the  record.  The 
portion  of  the  decree  and  Judgment  appealed 
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from  l9  reversed,  and  the  cause  1b  remanded, 
wtth  directions  to  the  court  below  to  grant 
a  new  trial  respecting  tbe  improvements,  and 
permit  the  parties  to  amend  their  pleadings 
If  they  desire  to  do  Sfi. 

ZAN'E.  C.  J.,  and  KOIiArP,  District  Judge, 
concur. 


BOOT  V.  BUTTE,  A.  &  P.  BY.  CO. 

(Supreme  Court  of  Montana.    Dec.  6, 1897.) 

RAII.ROADS — EMINBMT  DnMAIS— Damaabs— Flb&d- 
I  so— EVIDB^ICB— W ITNES8BB— CR0B»- 
EXAHIHATIOH. 

1.  Id  an  actioo  against  a  railroad  company, 
under  an  allvgation  that  said  company  operated 
its  line  of  railroad  and  its  steam  locomotives  and 
oara  along  a  street  in  suc-li  a  manner  ns  to  in- 
jure and  greatly  damage  plaintiff  in  the  value 
uf  his  property,  and  that  by  reason  of  tbe  con- 
vtructlon  and  operation  of  its  said  railway,  side 
traclts,  sn-itches,  and  the  nse  of  steam  locomo- 
tives and  cars  thereon,  [riaintlfrs  property  was 
greatly  depreciated  in  valoe  for  any  purpose 
whatever,  it  was  error  to  permit  plaintifc  to  tes- 
tify to  tbe  noise  of  the  trams,  the  shaking  of  the 
windows  of  his  house,  the  ringing  of  bells  and 
BDundlng  of  whistles,  and  the  difficulty  with 
which  teams  could  turn  In  tbe  space  in  front  of 
his  bouse,  and  that  travel  was  diverted  from  the 
street  in  front  of  his  property. 

2.  In  an  action  against  a  railroad  company  for 
damages  to  property  by  reason  of  the  construc- 
tion of  tbe  road,  ivhere  plaintiff  testilied  to  bis 
inability  to  sell  the  premises  for  $4,500,  the 

firiee  asked  before  the  commencement  of  the  suit, 
t  was  error  to  refuse  to  allow  defendant,  on 
cTOHS-ezamination,  to  inquire  whether  plaintiff 
bad  not  solO  the  property,  or  entered  into  a  con- 
tract to  sell  it,  for  $4,500,  since  the  commence- 
ment of  the  suit. 

3.  In  an  actioo  against  a  railroad  company 
fur  Jumiiges  to  property  by  reason  of  the  coustruc- 
tion  of  the  road,  evidence  of  diversion  of  travel 
from  the  street  in  front  of  plaintiff's  property  is 
admissible  only  as  bearing  on  any  depreciation 
in  value  following  a  diversion. 

Appeal  from  district  court.  Deer  Lodge  coun- 
ty; Theodore  Brantley,  Judge. 

Action  by  S.  D.  Root  against  tbe  Butte, 
Anaconda  &  Pactfii-  Railway  Company  for 
damages  resulting  from  the  construction  of 
defendant's  road  in  front  of  plaintiff's  prop- 
erty. From  a  Ju^rment  for  plaintiff,  and  nn 
order  denying  a  new  trial,  d^endant  ai^eals. 
Re^'enied. 

nalntiff  and  respondent  sued  the  defendant 
and  appelUint  ralbvad  for  damages,  and  al- 
leged that  tbe  defendant  constructed  and  oper- 
ated its  line  of  railroad  and  Its  steam  locomo- 
tive and  cats  over  and  along  Front  street,  In 
the  city  of  Anaconda,  no  as  to  Injure  and 
greatly  damage  plaintiff  In  the  yalne  of  bis 
property,  and  that  hy  reason  of  the  con- 
struction and  operation  of  its  said  railway, 
side  tracks,  switches,  and  the  use  of  steam 
locomotives  and  cars  thereon,  plaintiff's  prop- 
erty greatly  depreciated  in  value  for  any  pur- 
pose  whatever.  It  was  further  alleged  that, 
by  reason  of  tbe  premises  aforesaid,  plaintiff 
ifuffercd  on  account  of  tbe  depreciation  In 
value  of  his  premises  by  the  wrongful  acts  of 
the  defendant,  and  was  damaged  In  tbe  sum 


of  ?3,000.  Tbe  defendant  denied  all  the  ma- 
terial allegations  of  plaintiff's  complaint.  The 
case  was  tried  to  a  Jury,  who  foimd  for  the 
plaintiff  in  the  sum  of  $900.  Judgment  was 
entered  on  the  verdict.  Defendant  an>eals 
from  the  Judgment  and  an  order  denying  a 
new  trial.  It  api)eared  on  the  trial  of  tbe 
ca»e  that  plaintiff  o'nued  lot  12.  block  5,  In  tbe 
city  of  Anaconda,  and  that  tbe  said  lot  was 
situated  on  tbe  comer  of  Oak  and  Front 
streets.  The  street  upon  wbleh  plalntlfTs 
property  was  situated  was  occupied  princi- 
pally by  saloons,  lodging  houses,  boarding 
houses,  and  hotels.  PlalntlfTs  evidence  tend- 
ed to  show  that  the  defendant's  railroad  ran 
through  the  street  aljout  46  feet  distant  from 
bis  bouse,  used  as  a  lodging  bouse.  Plaintiff 
was  permitted  to  testify,  against  the  objection 
of  the  defendant,  to  tbe  noise  occasioned  by 
the  frequent  passing  of  trains,  and  to  the 
shaking  of  the  windows  in  bis  bouse,  to  tbe 
ringing  of  bells  and  sounding  of  whistles,  and 
to  the  difficulty  with  which  teams  could  turn 
in  the  space  in  front  of  bis  bouse,  and  to  the 
diversion  of  travel,  after  tbe  building  of  the 
railroad,  from  Front  street  to  other  streets. 
It  was  admitted  that  the  railroad  was  con- 
structed and  operated  along  Front  street  by 
virtue  of  an  ordinance  of  the  dty  of  Anaconda 
^vlng  the  defendant  the  right  to  construct  and 
operate  its  raihroad  along  said  street. 

J.  K.  McDonald,  Wm.  Scallan.  W.  W.  Dixon, 
and  W.  B.  Rodgers,  for  a{^Uant.  Sawyer 
&  Walsh,  for  respcndent. 

HUNT.  J.  (after  stating  the  facts).  Under 
a  general  allegation  of  damages  the  plaintiff 
may  prove  and  recover  only  general  damages; 
that  is,  such  datnagea  as  naturally  and  neces- 
sarily i-esult  from  the  acts  or  omissions  com- 
plained of.  Phil.  Code  PI.  g  424.  Tbe  law 
implies  gmeral  damages  from  certain  facts 
stated,  and  where  there  is  such  an  Implication 
there  need  be  no  allegation  of  damages,  Ije- 
yond  stating  ttie  amount  claimed.  But  if  a 
plaintiff  is  entitled  to  damages  different  from, 
or  btwldea,  general  damages  implied  by  law, 
he  should  plead  them.  "He  may,"  writes 
Phillips,  a  careful  and  very  recent  author  on 
Code  Pleading  (section  425),  "have  suffered 
Injury  -niilch,  though  the  natural  consequence, 
is  not  tbe  necessary  consequence,  of  tbe  wrong 
complained  of,  and  for  which  he  cannot  recover 
under  an  ad  damnum.  In  such  case,  in  order 
that  tbe  court  may  be  advised  as  to  tbe  scope 
of  the  action,  and  to  f^ve  the  defendant  notice 
of  what  win  be  subjects  of  proof  at  tbe  trial, 
the  facts  out  of  which  such  special  damages 
arise  are  required  to  be  specially  pleaded  in 
tbe  complaint."  Bliss,  CoAe  PI.  S  297(b),  btys 
down  tbe  rule  In  substantially  similar  lan- 
guage, based  upon  a  like  reason,  ttmt  If  a 
plaintiff  is  entitled  to  damages,  even  though 
the  natural,  yet  not  the  necessary,  conse- 
quence of  tbe  wrong  done,  he  must  specially 
state  bis  loss,  so  that  the  court  may  see  its 
character,  and  so  as  to  prevent  the  defendant 


Digitized  by  Google 


^56 


51  FAGIFIO 


BEFOBTEB, 


(Mont. 


from  being  snrprlaed.  To  like  effect  are 
Boone,  Code  PI.  S  18,  and  Steph.  PI.  417.  1 
Suth.  Dam.  p.  763,  says:  "Under  a  general 
allc^tlon  of  damages,  tlie  plaintiff  may  prove 
and  recover  those  damages  which  naturally 
and  necessarily  result  from  the  act  complained 
of,— for  tbese  damages  the  law  Implies  will 
proceed  from  It  These  are  called  'general,' 
as  contradistinguished  from  'q)ecial,'  damages, 
which  are  the  natural,  but  not  the  necessary, 
consequ^ice.  Special  damages  are  required  to 
be  stated  In  the  declaration,  for  notice  to  the 
defendant,  and  to  prevent  surprise  at  the  trial." 
These  rules  of  pleading  should  have  been  ap- 
plied upon  the  trial  of  the  case,  and  the  court 
erred  in  overruling  the  objection  of  the  de- 
fendant's counsel  to  the  introduction  of  evi- 
dence as  to  all  such  elements  of  damage  as 
the  blowing  of  whistles,  rlnghig  of  bells,  noises 
from  engines  and  trains,  the  blowing  off  of 
chaff  or  smoke,  vibration,  inability  to  converse 
during  the  time  trains  were  passing,  as  to  the 
practicability  of  turning  teams  on  the  streets 
adjacent  to  plaintiff's  property,  and  as  to  the 
diversion  of  travel  from  Front  to  other  streets. 
It  Is  not  a  natural  and  a  necessary  result  of 
the  operation  of  a  railroad,  tliat,  in  lawfully 
occupying  a  street  in  a  dty.  premises  46 
feet  distant  from  ih»  track  are  damaged  in 
any  sum,  for  which  recovery  may  be  had,  on 
account  of  the  proximity  of  the  tracks,  or 
the  operation  of  the  railroad.  If  the  road  Is 
well  ccmstmcted  and  skUlfully  operated  (and 
there  is  no  contention  here  that  appellant's 
road  was  not  so  built  and  operated),  vibration, 
to  any  particular  extent,  would  not  naturally 
or  necessarily  follow;  nor  would  property 
sitoated  bb  was  respMident's  naturally  and 
necessarily  be  injured  In  Its  value  by  noise  or 
by  smoke  from  trains  moving  by,  or  by  rea- 
son of  there  not  being  more  space  in  which 
teams  could  turn  in  front  of  the  premises; 
nor  would  the  ringing  of  bells  or  blowing  of 
whistles  naturally  and  necessarily  Injure  the 
owner's  enjoyment  of  the  property,  or  Its 
value,  to  any  greater  extent  than  do  the  run- 
ning of  a  railroad,  and  such  incidents  as  are 
mentioned  atwve,  connected  with  the  running 
of  trains,  Injure  the  general  public,  but  which 
could  not  be  taken  into  consideration  In  esti- 
mating plaintiff's  damages. 

We  do  not  mean  to  hold  that  plaintiff  may 
not  be  entitled  to  recover  for  such  damages 
as  he  may  have  specially  sustained  by  reason 
of  the  public  improvement,  and  which  are  not 
common  to  the  public  at  large.  Un  the  con- 
trary, the  weight  of  authority  is  that  under  a 
constitutional  provision  such  as  section  14, 
art  3,  of  the  Montana  constitution,  to  the 
effect  that  private  property  shall  not  be  taken 
or  damaged  for  public  use  without  Just  com- 
pensation having  been  first  made,  or  paid  into 
court  for  the  owner,  It  Is  not  necessary  that 
there  be  any  physical  invasion  of  an  indl- 
vidual's  property  for  public  use  to  entitle  him 
to  compensation.  Railroad  Co.  v.  Janecek,  30 
Neb.  278,  46  N.  W.  478.  We  believe,  there- 
fore, that  if  plaintiff's  property  has  been  less- 


ened In  value  by  the  running  of  trains,  or 
by  smoke,  or  whistles,  or  noise  of  locomo- 
tives, or  In  other  ways,  on  account  of  the 
construction  and  operation  of  appellant  rail- 
road in  close  proximity  to  his  property,  and 
such  damage  Is  hi  excess  of  that  sustained  by 
the  community  at  large,  he  has  sustained  spe- 
cial damages,  and  a  recovery  may  be  had. 
Elliott,  R.  R.  I  &78;  Baltimore  &  P.  R.  Co.  v. 
Fifth  Baptist  Church,  108  U.  S.  331,  2  Sup. 
Ot.  710;  Railway  Co.  v.  Hazels,  20  Xeb.  3Gi, 
42  N.  W.  83;  Railway  Co.  v.  Hall,  78  Tex. 
169,  14  S.  W.  259.  In  the  case  of  Botam  v. 
RaUway  Co.,  129  N.  Y.  576,  29  X.  E.  802, 
Judge  Feckham,  for  the  court,  approved  the 
doctrine  that,  although  an  owner's  land  Is  not 
taken  by  the  railroad,  yet  an  abutting  owner, 
by  reason  of  his  situation,  "has  a  kind  of 
property  in  the  public  street,  for  the  purpose 
of  giving  to  such  land  facilities  of  light,  of 
air,  and  of  access  to  the  street."  These  ease- 
ments are  property,  protected  by  the  consti- 
tution from  being  taken  or  damaged  without 
just  compensation.  Id.  Continuing,  the 
learned  Judge  said:  "It  seems  to  me  plain, 
from  this  review  of  the  law,  that  the  real  in- 
Jury,  If  any,  suffered  by  the  landowner  In  any 
particular  case,  lies  In  the  effect  produced  ui>- 
on  his  abutting  land  by  the  wrongful  inter- 
ference of  d^endants  with  these  easements  of 
light,  air,  and  access  to  snch  land.  And 
where  they  are  interfered  with,  and,  In  legal 
effect,  taken,  to  any  extent,  it  is  not  possible 
to  think  of  them  as  of  any  value  in  and  of 
themselves,  separated  from  the  adjoining 
land;  but  their  value  Is  to  be  measured  by 
the  injury  which  such  taking  Inflicts  upon 
the  land  which  is  left,  and  to  which  they 
were  appurtenant."  And  It  la  Imnfaterlal 
where  the  fee  is.  Eachus  v.  Railway  Co.,  108 
Cal.  614,  87  Fac.  750.  But  we  are  of  (pinion 
that  all  such  damages  are  special,  and,  being 
special,  should  be  i^eaded,  to  aathorlze  the 
Introduction  of  evidence  concerning  them.  In 
Railroad  Co.  v.  Janecek,  supra,  the  plaintiff 
sued  to  recover  damages  for  the  depreciation 
in  value  of  his  property,  caused  by  nolaea  In 
ringing  of  bells  and  sounding  of  whistles,  and 
by  reason  of  the  throwing  of  soot,  cinders, 
and  smoke,  and  by  vibration  of  his  house  pro- 
duced by  moving  of  defendant's  trains.  The 
court  there  expressly  held  that  plaintiff  could 
recover,  because  he  sustained  si>eclal  damages 
by  the  construction  and  operation  of  the  rail- 
road, and  that  such  damages  were  not  com- 
mon to  the  public  in  general.  And  In  RaU< 
way  Co.  V.  Gardner,  45  Ohio  St  311,  13  X.  EL 
69,  the  court  sustained  a  right  to  recover  for 
noises,  smoke,  and  sparks,  regarding  them  as 
special  damages.  The  court  there  said: 
"While  it  may  be  conceded  that  In  estimating 
the  plaintiff's  damages  the  Jury  would  not 
be  permitted  to  take  Into  account  the  conse- 
quences of  the  operation  of  the  railroad  which 
were  common  to  the  community  at  large,  no 
sound  reason  exists  for  excluding  from  con- 
sideration such  elements  of  inconvenience, 
annoyance,  danger,  and  loss  as  result  to  the 
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property,  Its  nse  and  enjoyment,  from  'smoke, 
noises,  and  sparks  of  fire  occasioned  by  run- 
ning of  locomotlTes  and  cars  along  the  track 
In  front  of  tbe  same,'  If  It  be  shown  that 
these  caused  special  Injury  and  depreciation 
to  the  property."  In  further  proceedings  to 
be  had  In  the  case,  plaintiff  should  amend 
his  complaint  so  as  to  directly,  and  not  Infer- 
entially,  by  illustrations,  aver  the  location  of 
his  premises,  and  their  exact  distance  from 
the  defendant  company's  tracks. 

Plahitiff  tesOfled  as  to  his  inability  to  sell 
the  premises  for  $4,500,  the  price  he  asked  at 
any  time  before  the  filing  of  his  complaint  In 
this  suit  On  erosa-examination,  defendant 
was  not  permitted  to  Inquire  whether  plain- 
tiff had  not  sold  the  property,  or  entered  Into 
a  contract  to  scJl  It,  for  *4,500,  since  the  com- 
meocement  of  the  suit.  If  It  was  competent 
to  larove  the  depreciation  In  Talue  by  Inability 
to  secure  the  price  asked  just  before  suit  was 
institated.  It  would  seem  proper  to  allow  the 
fact  to  be  shown  that  plaintiff  did  make  a 
contract  to  sell  for  the  sum  asked,  a  short 
time  afterwards,  notwitlistandlng  the  com- 
mencement of  his  action.  If  such  a  con- 
tract was  entered  into,  it  certainly  weakened 
the  force  of  plalntlfTa  statements,  and  was 
A  circumstance  to  be  weighed  by  the  Jury. 

It  becomes  unnecesaary  to  analyze  the  in- 
Ktrnctions,  as  the  law  can  be  stated  hereafter 
In  a  manner  conformable  to  our  views  herein 
expressed.  Diversion  of  travel  from  Front 
street,  in  front  of  plalntllTs  premises,  if  !t 
existed  at  all,  would  only  be  admissible  as 
bearing  upon  any  depreciation  in  value  fol- 
lowing such  dlvendon.  Tbe  mere  fact  that 
people  did  not  pass  by  would  not  be  of  any 
materiality,  unless  injury  to  the  property  re- 
sulted. Drucker  v.  Railway  Oo.,  106  N.  T. 
157, 12  N.  E.  568.  The  judgment  Is  reversed, 
and  the  cause  is  remanded,  with  directions  to 
grant  a  new  trial.   Beversed  and  remanded. 

BUG^  concun. 


TOOT  T.  BALDWIN.  Sheriff. 

(Snpreme  Court  of  Montana.    Nov.  22, 1897.) 

WrrHnMBS — iHpaACBHBNT— Kbw  Triai.— Assioh- 
insTB  OF  BaaoB— DiscnnioiT  or 

TKUL  OOtTET. 

1.  While  atatementB  of  an  asBlgnor  for  the 
benefit  of  creditors,  made  after  the  assignment, 
may  be  incompetent  to  impeach  its  validity.  In 
claim  and  delivery  by  bis  assignee  against  a  third 
T<f Tw>n,  they  are  adnnsalble  for  the  purpose  of  Im- 
iteacbing  the  assignor'B  testimony. 

2.  An  assigmnent  of  error  on  motion  for  new 
trial  is  sofflcient  if  It  calls  the  attention  of  the 
court  to  tbe  error  complained  of. 

3.  Granting  or  refosing  a  new  trial  Is  within 
the  sound  discretion  of  the  lower  court 

Appeal  from  district  court.  Flathead  coun- 
ts; Charles  W.  Pomeroy,  Judge. 

Claim  and  delivery  by  James  F.  Vogt  as- 
signee of  Allen  B.  Johnston,  against  H.  H. 
Baldwin,  sheriff  of  Flattaeul  county.  From 


an  order  granting  defendant's  motion  for  new 
trial  after  a  verdict  for  plaintiff,  plaintiff  ap- 
peals. Affirmed. 

This  is  an  action  in  dalm  and  delivery  of 
certain  personal  property,  consisting  of  a 
stock  of  merchandise  described  in  the  com- 
plaint Tbe  plaintiff  is  the  assignee  of  one 
Allen  B.  Johnston.  The  defendant  is  the 
sheriff  of  Flathead  coonty.  It  appears  from 
t^e  record  that  on  Oie  Slat  day  of  Febnnry, 
1895,  Alien  B.  Johnston  made  an  assignment 
of  the  personal  property  in  question  to  tlie 
plaintiff  for  the  benefit  of  creditors.  On  the 
following  day  the  plaintiff,  as  such  assignee, 
toc^  possession  of  the  stodc  oC  merchandise 
in  question.  On  the  6th  day  of  March  follow- 
ing, the  defendant,  as  sheriff  of  Flatliead 
county,  levied  several  writs  of  attachment 
upon  said  sto^  of  merchandise,  and  took  the 
poesession  thereof  fttna  tbe  plaintiff.  Tbe 
suits  in  which  the  attachments  were  issued 
were  commenced  in  Flathead  county  by  sev- 
eral creditors  of  Allen  B.  Johnston.  On  the 
25tb  day  of  March,  tbe  plaintiff,  as  assignee 
of  said  Jolmston,  commenced  tlUs  action  for 
the  recovery  of  the  possession  of  the  prop- 
erty mentioned  In  the  complaint  The  d^end- 
ant  admitted  the  taking  of  tbe  property,  but 
justified  the  taking  thereof  under  the  writs 
of  attacbmoit  aforesaid;  denied  that  the 
plaintiff  was  the  owner  of  the  goods,  as  al- 
leged in  the  complaint,  at  the  time  he  took 
possession  there<^,  or  at  any  time,  but  al- 
leged that  jriaintlff  was  timply  the  agent  of 
Allen  B.  Jolinston  and  others.  The  defend- 
ant further  allied,  on  Information  and  belief, 
that  the  assignment  made  by  Allen  B.  John- 
ston to  plaintiff,  Vogt,  was  fraudulent  and 
void,  and  made  for  the  purpose  of  hindering 
and  defrauding  the  creditors  of  said  Johnston. 
The  replication  denied  tbe  affirmative  matters 
pleaded  in  the  answer.  The  case  was  tried 
to  a  jury,  and  resulted  in  a  verdict  for  the 
plaintiff.  Thereafter  the  district  court  grant- 
ed defendant's  motion  for  a  new  trlaL  From 
this  Older  tbe  plaintiff  ankeals. 

B.  li.  CUnton,  W.  D.  Hill,  and  O.  B.  Nolan, 
tat  appellant  0.  H.  Foot,  W.  N.  Noffsenger, 
and  John  F.  Did^,  for  respondent. 

PEMBERTON,  C.  J.  (after  stating  tbe 
facts).  During  the  trial  of  tbe  case  the 
court  permitted  tbe  defendant  to  ask  the  wit- 
ness A.  B.  Johnston,  tbe  assignor  of  the 
prox>erty  mentioned  in  tbe  complaint  on  cross- 
examination,  if  be  had  not  stated,  at  differ- 
ent times  and  places  mentioned,  after  the  as- 
signment to  certain  persons,  that  at  the  time 
he  made  the  assignment  he  did  not  owe  one 
Hall  anything;  HaJl  being  one  of  the  pre- 
ferred creditors  for  a  large  amount,  named  in 
the  deed  of  assignment.  The  comrt  also  per- 
mitted the  witness,  on  cross-examination,  to 
be  interrogated  as  to  statements  he  had  made, 
as  to  the  value  of  the  property  assigned,  tend- 
ing to  contradict  the  testimony  of  the  witness 
as  to  the  value  thereof.  These  statements, 
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as  to  what  the  witness  said  about  owing  Hall 
nothing,  and  about  the  value  oC  the  goods, 
It  is  conceded  were  made  after  the  assign- 
ment. The  questions  were  all  put  and  the 
statements  made  with  a  view  to  Impeaching 
the  credibility  ot  the  witness  A.  B.  Johnston, 
and  the  entire  examination  of  the  witness 
■was  over  the  objection  of  the  plaintiff.  At 
the  close  of  the  testimony  of  the  plaintiff,  the 
court  made  this  order  In  relation  to  the  testi- 
mony of  witness  Johnston,  alwve  referred  to: 
"All  testimony  of  the  witness  Johnston,  as  to 
admissions  made  subsequent  to  the  date  of  as- 
signment, offered  for  the  purpose  of  laying 
the  ground  for  impeachment,  as  stated  by  de- 
fendant's counsel,  and  objected  to  by  plain- 
tiff's counsel,  is  stricken  out."  To  this  ac- 
tion of  the  court  the  defendant  objected  at 
the  time,  and  made  such  action  the  basis  of 
assignment  No.  18  in  his  assignment  of  er- 
rors, which  Is  as  follows:  "The  court  erred 
In  striking  out  the  testimony  of  witness  A.  B. 
Johnston  an  to  admissions  made  subsequent 
to  the  date  of  the  assignment  offered  by  de- 
fendant, for  the  purpose  of  laying  grounds 
for  impeachment."  In  sustaining  the  motion 
for  a  new  trial  the  court  says  It  did  so  be- 
cause It  was  -'onvinced  that  Its  action  In  strik- 
ing out  this  testimony  was  erroneous.  The 
plaintiff  contends  that  the  court  erred  In 
granting  the  new  trial.  Counsel  for  the  ap- 
pellant aisles  that  the  court  erred  in  per- 
mitting the  witness  Johnston  to  be  interro- 
gated as  to  any  statements  be  made  after  the 
aasignment  as  to  whether  he  owed  Hall,  or  In 
relation  to  the  value  of  the  stock  of  goods  at 
the  time  of  the  a^islgnment,  for  the  reason, 
as  he  says,  that  it  was  not  competent  to  attack 
the  assignment  by  any  statements  the  assign- 
or might  make  thereafter,  and  that,  all  such 
statements  being  incompetent  and  Immaterial, 
be  could  not  be  Impeached  on  account  of  hav- 
ing made  them.  Counsel  may  be  right  In  bis 
argument  that  the  assignment  could  not  be 
Impeached  by  statements  of  the  assignor 
made  thereafter.  But  we  think  there  is  a 
difference  Itetween  impeaching  an  assignment 
and  impeaching  a  witness  by  proving  contra- 
dictory statements  made  by  the  witness  after 
the  assignment.  The  object  of  the  examina- 
tion of  the  witness  was  not  to  Imi>each  the 
assignment,  but  to  lmi>each  the  credibility  of 
the  witness.  He  had  testified  as  to  how 
much  he  owed  to  Hall,  and  as  to  the  value  of 
the  stock  of  goods  at  the  time  of  the  assign- 
ment. He  was  one  of  the  chief  witnesses  for 
the  plaintiff.  The  defendant  had  a  right  to 
test  the  credibility  of  the  witness  by  a  proper 
croas-i*xaminatIon  as  to  anything  connected 
witli  the  Issues  being  tried.  The  Jury  was 
entitled  to  have  the  witness  so  examined  as 
to  be  able  to  pass  upon  bis  credibility.  So 
that  we  think  It  was  permissible  to  so  croo- 
eiamine  the  witness  as  to  any  matter  con- 
nected with  his  testimony  In  chief  as  to  de- 
termine his  credibility.  The  cross-examina- 
tion was  certainly  so  connected  with  the  main 
Issue  as  to  be  Incidentally  connected  with  the 


subject  of  the  action.  Treating  of  this  subject, 
the  court  In  Seller  v.  Jenkins,  97  Ind.  430. 
said:  "The  effect  of  proving  contradictory 
statements  extends  no  further  than  the  ques- 
tion of  credibility.  Such  evidence  does  not 
tend  to  establish  the  truth  of  the  matters  em- 
braced Id  the  contradictory  statements;  It 
simply  goes  to  the  credibility  of  the  witness. 
Davis  V.  Hardy,  76  Ind.  272;  Hicks  v.  Stone, 
13  Minn.  434  (Gil.  398).  This  consideration. 
In  Itself,  supplies  a  strong  reason  for  allowing 
a  liberal  latitude  in  crosS-exa mining,  for  the 
purpose  of  laying  a  foundation  for  impeach- 
ment, for  a  witness  who  tells  a  falsehood  eon- 
cemli^  a  matter  Incidentally  connected  with 
the  subject  of  the  action  Is  as  likely  to  tes- 
tify untruly  as  If  the  falsehood  had  directly 
affected  the  Issue.  It  Is  dltflcult  to  perceive 
why  a  material  falsehood  concerning  a  matter 
collaterally  related  to  the  main  question  is 
not  as  effective  against  the  credibility  of  the 
witness  as  one  Immediately  bearing  upon  the 
question,"  And  In  Davis  v.  Hardy,  76  Ind. 
272,  where  the  same  prhiclple  was  involved 
which  we  are  here  discussing,  the  court  said: 
"There  was  also  the  testimony  of  one  witness 
that  Edwards  had  said  to  him  that  he  (Ed- 
wards) had  paid  Fisher,  and  that  the  assign- 
ment to  the  apiwllee  was  a  sham.  This  evi- 
dence was  admls.'*ible  for  the  purpose  of  dis- 
crediting Edwards,  but  for  no  other  purpose. 
It  did  not,  as  against  the  appellee,  tend  to 
show  the  truth  of  the  statement  so  claimed 
to  have  been  made  by  Edwards.  It  was  not 
evidence  In  support  of  the  appellant's  an- 
swer.'* In  Hicks  V.  Stf  ne,  13  Minn.  434  (GiL 
398),  where  this  question  was  treated,  the 
court  said:  "Tlie  fact  that  the  statements, 
the  proof  of  which  was  objected  to,  were  the 
declarations  of  the  alleged  fraudulent  vendors, 
does  not  affect  their  competency  for  the  pur- 
pose of  Impeachment"  While  the  testimony 
stricken  out  by  the  court  may  not  have  been 
competent  for  the  purpose  of  impeaching  the 
deed  of  assignment.  It  was,  we  think,  com- 
petent for  the  purpose  of  Impeaching  the  wit- 
ness. Appellant  contends  that  the  specifica- 
tion of  error  contained  in  assignment  No.  18. 
upon  which  the  new  trial  was  granted,  was 
defective,  and  that  the  court  should  have  dis- 
regarded It  on  the  hearing  of  the  motion. 
The  object  of  the  assignment  of  error  Is  to 
call  the  attention  of  the  court  to  the  action 
complained  of.  The  court  certainly  had  its 
attentttm  sufficiently  called  to  the  action  com- 
plained of  by  the  assignment  In  question,  for 
in  Its  ordw"  the  court  particularly  refers  to  It, 
and  grants  the  new  trial  on  account  thereof. 
The  action  of  the  district  court  In  granting 
or  refusing  a  motion  for  a  new  trial  has  al- 
ways been  considered  by  this  court  largely 
dlstTctlonary.  We  see  no  such  abuse  of  dis- 
cretion on  the  part  of  the  court  In  this  case 
as  to  demand  a  reversal  of  the  order  appealed 
from.  The  order  and  judgment  of  the  lUstrict 
court  are  affirmed.  Affirmed. 

HUNT  and  BUCK.  JJ.,  concur. 
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MONTANA  ORB-PURCHASINO  CO.  T.  BOS- 
TON &  M.  CONSOL.  COPPER  & 
SILVER  MIN.  CO. 

(Saprenw  Gotut  of  Hontua.    Dee.  1, 18970 

MlRM  AND  MiNBBALS-PATBim-EXTINT  OV  ORJUTT 

— CoKVLiOTisa  Claims. 
Where  the  area  of  a  quarts  claim  as  located 
was,  except  as  to  2,98  acres  thereof,  embraced 
in  a  conflicting  location,  which  wan  expressly  ex- 
cepted  from  tlie  grant  in  the  patent  thereto, 
such  patent  was  void  in  so  far  as  it  attempted 
to  coDTey  the  lode  on  ks  strike  independently  of 
the  granted  surface  of  2.96  acres,  as  the  mining 
statates  contain  no  authority  for  the  coDTCyance 
of  the  lodes  or  t«ds  embraced  in  such  claim  in- 
dependently of  the  surface  ground  connected 
with  and  containing  or  overlying  them. 

Appeal  from  district  court,  Silver  Bow 
Gouirtj;  John  Lindsay,  Judge. 

Application  by  the  Montana  Ore-Purchas- 
ing Company  against  the  Boston  &  Montana 
Consolidated  Copper  &  Sliver  Mining  Com- 
pany for  an  Injunction.  From  an  order  de- 
nying aucb  application,  and  refusing  to 
grant  an  Injwictlon  pending  the  final  deter- 
mination of  the  action,  plaintiff  appeals.  Af- 
firmed. 

The  owner  of  the  Barns  quarts  lode  pat- 
ented nrinlng  elsim  seeks  to  enjoin  the  own- 
er of  the  Johnstown  qnarts  lode  patented 
mining  claim  from  extracting  ores  at  a  point 
wltbln  the  exterior  bonndarles  of  the  latter. 
Tbe  history  of  the  Bams  and  Johnatown 
dalms  la  ob  foUowa: 

Rarai).  Johnstovn. 

Loeatioa  Oct.  t,  ISTS.      Ju.  94.  Kti. 

Application  tor  offldal  snr- 

»*T  May  26,  18W.    April  17.  IMS. 

BBrvey  JogaS.  issa.     MayB.  18^. 

Application  for  pntent  t-eb.  20.  1>«SS      M'lrcb  K.  INSS. 

Appror&l  ol  nrrt;  Haf  3;t,  I8<43.     Jan.  22,  1X83. 

Final  Mtry  May  12.  I^SS.    Hopt.  1.  isai. 

Patent  imnad  Jttneas,  ISM.    Not.  1G.  1-84. 

The  location  of  the  Johnstown  overlapped 
the  surface  area  of  the  Rarus  location,  aa 
Illustrated  by  the  following  diagram,  mark- 
ed "No.  1": 

J}iAGi\^n  No.  J 


rrhe  Rarus  lode,  as  plaintiff  contends, 
passes  through  both  end  lines  of  the  loca- 
tion, •  •  •  has  a  course  from  northwest  to 
southeast,  and  extends  on  Its  strike  perhaps 
through  both  end  lines  of  the  Johnstown 
location." 

The  surrey  of  the  Rarus  claim,  as  ap- 
proved by  the  surveyor  general,  designated 
for  patent  lot  No.  179.  The  survey  of  the 
Johnstown  claim  designated  for  patent  lot 


No.  173.  The  patent  Issued  for  the  Rarus. 
In  the  description  of  lot  No.  179,  recites  as 
the  inltlaJ  corner,  and  the  other  corners  in 
running  Its  exterior  boundaries,  corners 
marked,  respectively,  Nos.  1,  2,  3,  and  4. 
These  corners,  presumably,  were  coincident 
with  the  comers  of  the  original  location  of 
the  claim.  After  the  description  of  the  ex- 
terior boundary  line,  as  aforesaid,  Is  the  fol- 
lowing language:  "Containing  2  »Vioo  acres 
of  land,  more  or  less,  and  embracing  1,318 
linear  feet  of  (the  said  Rarus  lode,  as  repre- 
sented by  the  yellow  shading  In  the  follow- 
ing plat"  In  the  plat  contained  In  the  pat- 
ent tbe  y^low  shading  referred  to  Is  upon 
the  easterly  portion  of  tbe  claim,  and  cov- 
ers an  area  of  2.9S  acres.  There  Is  also  a 
fraction  of  an  acre  in  the  northwesterly  cor- 
ner shaded  in  yellow.  The  following  dia- 
gram, marked  "No.  2,"  Is  Illustrative; 


Tbe  patent  In  Its  granting  clause  reads  as 
follows;   "*  •  •  Do  give  and  grant  unto 

tbe  said   ,  and  to  their  heirs  and  as* 

signs,  the  said  mining  premises  herelnbe* 
fore  described  as  lot  No.  179,  with  the  ex- 
clusive right  of  possession  and  enjoyment 
of  all  the  land  included  within  the  exterior 
lines  of  said  survey  not  herem  expressly  ex- 
cepted from  these  presents,  and  of  1,318 
linear  feet  of  the  said  Rams  vein,  lode, 
ledge,  or  deposit,  of  the  length  hereinbefore 
described,  througbont  Its  entire  depth,  al- 
though It  may  enter  tbe  land  adjoining: 
•  •  •  provided,  that  the  right  of  posses- 
sion hereby  granted  to  sach  outside  parts  of 
such  veins,  lodes,  ledges,  or  deposits  idiall  be 
confined  to  such  portions  thereof  as  lie  be- 
tween two  vertical  irianes  drawn  downward 
through  the  end  lines  of  said  survey  at  the 
surface,  so  continued  In  their  own  direction 
that  such  vertical  planes  will  Intersect  such 
exterior  parts  of  said  veins,  lodes,  ledges,  or 
deposits,  excepting,  and  excluding,  however, 
from  these  presents,  all  that  portion  of  tbe 
surface  ground  hereinbefore  aescrlbed  which 
Is  embraced  said  lots  Nos.  126,  172,  and 
178."  Lots  126  and  172,  last  aforesaid,  rep- 
resent portions  of  mining  claims  surveyed 
prior  to  tbe  Rams  claim,  and  lot  No.  178, 
aforesaid.  Is  the  lot  surveyed  for  the  Johns- 
town patent. 

Tbe  patent  contained  the  usual  provisions  and 
conditions  of  mining  patents,  and  then  this 
clause  of  exclusion:         *  •  That  the  grant 
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hereby  made  Is  restricted  to  land  hereinbefore 
described  as  lot  Xo.  170,  with  1,318  Uucar  feet 
of  the  Bams  vein,  lode,  ledge,  or  deposit  for  the 
length  aforesaid,  throughout  Its  entire  depth 
as  aforesaid,  together  with  all  other  reins, 
lodes,  ledges,  or  deposits,  throughout  their  en- 
tire depth  as  aforexald,  the  tops  or  apexes  of 
which  lie  Inside  the  exterior  lines  of  said  sur- 
vey." The  United  States  reeeiTcr's  receipt  Is- 
sxxsd  to  the  Rams  patentees  reads  as  follows: 
"Received  from   the  sum  of  fifteen  dol- 
lars, the  same  being'  la  full  for  the  surface  avea. 
embraced  by  surrey  No.  179;  •  •  •  said 
mineral  claim  or  tot  of  land  •  •  •  being 
known  as  the  Rariis  lode  mining  claim,  em- 
bracing 2  aci'es,  as  shown  by  said  sur- 
vey." Hie  application  for  a  patent  to  the  liams 
claim  designates  the  laud  sought  to  be  patented 
as  "an  area  of  12  *i/ioo  acres,  •  •  •  ex- 
cludhig  0  "/loo  acres  embraced  In  lots  Nos,  12G, 
1T2,  and  ITZ^  not  claimed,  leaving  2  •>/ioo 
acres  claimed  by  the  above-named  applicants 
for  patent.  (That  Is,  the  entire  area  of  the 
survey  Is  claimed,  except  that  portion  which 
Is  In  conflict  with  the  Pennsylvania  lode,  tot 
Xo.  172.  and  that  In  conflict  with  tiie  Jolms- 
town  lode,  lot  Xo.  173.)"  The  Johnstown  pat- 
ent, as  conceded  by  appellant  In  Its  brief,  "con- 
veys  what  was  called  the  Johnstown  lode,  to- 
gether with  the  enthre  surface— so  far  as  the 
matter  affects  this  controversy—Included  with- 
in tiie  surface  boundaries  of  the  location."  The 
surface  area  conveyed  by  the  Johnstown  pat- 
ent was  IS  acres,  for  whidi  the  United  States 
government  was  paid  fDO.  Prior  to  Ae  issu- 
once  of  the  patents  to  the  Barus  and  Jolma- 
town  claims  on  March  7,  IfKS,  the  owners  of 
the  latter  conveyed  to  the  owners  of  liie  for- 
mer  a  certain  portion  of  the  J<Anstown  which 
Is  not  Involved  In  the  present  dispute.  Both 
appellant  and  respondnit  concur  In  the  Infer* 
eikce  that,  in  order  to  avoid  a  lawsuit  by  rea- 
son (tf  a  conflict  between  the  claims,  and  while 
steps  were  being  taken  to  obtain  patents  there- 
for, some  compromise  agreement  was  entered 
Into  between  said  owners.  This  is  an  appeal 
from  an  order  of  the  disuict  court  of  Silver 
Bow  county  denying  an  api^Icatlon  for  a 
temporary  Injunction,  and  refusing  to  grant  an 
Injunction  pending  the  flnal  determination  of 
the  action. 

John  J.  JlcHotton,  J.  F.  Valle,  and  Robt.  B. 
Smith,  for  t^tpeUant.  John  F.  Forbis,  for  ap- 
pellee. 

BUCK,  J.  (after  stating  the  facts).  The  vein 
or  veins  at  the  point  where  the  urm  are  In  dis- 
pute lie  aliout  300  feet  from  the  westerly  end- 
line  of  the  Rarus  lode  claim,  as  located,  and 
underneath  Its  located  surface.  Appellant  con- 
tends that,  even  thonxh  the  Johnstown  owner, 
under  Its  patent,  acquired  the  surface  of  the 
ground  In  controversy  containing  Hsid  ores, 
nevertlidess  the  Rams  patent  conveyed  all  the 
veins  whose  apexes  were  within  the  exterior 
boundaries  of  that  claim  as  originally  located. 
It  Insists  that  the  surface  portions  of  the  Rarus 
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conveyed  by  Its  patent,  namely,  the  two  areas, 
constituting  2.98  acres,  shaded  In  yellow  (sec 
diagram  No.l),cannot  be  regarded  as  detached 
from  each  other  so  far  as  the  oflScIa!  survey 
of  the  claim  or  the  patent  itself  Is  concerned, 
but  must  be  regarded  as  connected  by  Ibe  in- 
tervening ground  of  fbe  claim  as  originally  lo- 
cated, although  the  surf&ce  of  sndi  intervening 
ground  was  conveyed  to  the  Johnstown  pat- 
entees. In  other  words,  It  Is  Insisted  that  lot 
Xo.  170,  as  the  official  surrey  of  the  Raru9 
was  designated  for  the  ptui)Ose  of  patent*  co- 
incided as  to  its  exterior  bounrlaries  wltii  the 
Rarus  claim  aa  wiglnally  located,  and  tbat, 
theref<we,  Hie  patent  to  the  Bams  conv^ed  all 
the  veins  whose  apexes  were  within  the  sur- 
face of  Its  original  location.  In  support  ct  Its 
positloa,  it  also  contends  that,  In  the  Issnancd 
of  patents  to  todos,  the  mining  laws  of  tie 
United  States  anthotize  a  severance  of  the 
mbianls  from  the  surtece  of  the  ground  con- 
taining them,  when  conflicting  claims  demand 
It  WhHe  It  Is  trae  that  the  surface  of  min- 
ing ground  Is  often  spoken  of  In  the  decisions 
of  the  courts  as  an  Incident  to  the  vein  whose 
apex  lies  within  or  under  It,  we  are  dearly  of 
the  (pinion  that  ttie  mining  statutes  of  Hm 
United  States  contain  no  authority  tor  the  con- 
v«;yance  at  the  lodes  or  velna  embraced  In  a 
located  quarto  claim  indqiendently  of  the  mir- 
face  ground  connected  with  and  containing  or 
overlying  them.  Neittier  Is  the  subject  of  pat- 
ented grant  by  Itself.  Appellant  calls  to  our 
attention  various  expreadons,  occurring  in  dif- 
ferent sections  of  the  United  States  mineral 
land  statutes,  for  the  purpose  of  showing  that 
the  surface  Is  not  regarded  as  an  essential  in- 
cident of  the  lode  or  rdn  In  or  below  K.  It 
is  no  dottbt  true  that  those  statutes,  taken  as 
a  whole,  give  greater  prominence  verbally  to 
the  lode  or  vein  than  to  the  surface  cocoected 
therewith;  but  this  naturally  results  from  the 
fact  that  the  lode  Is  the  main  subject  treated. 
Such  expressions  and  such  prominence,  how- 
ever, cannot  avail  to  permit  the  grant  of  lodes 
or  veins  embraced  In  a  located  quartz  claim  re- 
gardless of  the  surface  connected  therewith. 
ia  support  of  this  ruling,  we  deem  It  necessary 
to  dte  only  from  a  most  valuable  treatise  on 
mines  which  has  Just  been  published.  In  sec- 
tion 780,  vol.  2,  LIndl.  Mines,  and  sections 
r>8-G0,  vol.  1,  Id.,  the  author  most  ably  dis- 
cusses the  subject  of  the  relationship  of  the 
surface  to  the  lode,  and  collates  the  federal 
and  state  decisions  directly  pertaining  there- 
to. Want  of  space  alone  prevents  our  giv- 
ing his  language  In  full, 

What  did  the  Ranis  patent  convey?  Let 
It  be  conceilcd  that  the  corners  and  ex- 
terior boundaries  of  the  official  surrey,  lot 
Xo.  179,  coincide  with  the  comers  and  ex- 
terior boundaries  of  the  claim  as  located. 
It  does  not  follow  that  the  patent  granted 
the  claim  as  tocated.  The  patent  Is  suffi- 
ciently unambiguous  to  speak  for  Itself.  If 
It  were  not,  howerer.  in  the  application  for 
a  patent  to  the  Ilarus  claim,  lot  Xo.  173,  the 
official  survey  of  the  Johnstown  claim,  sur- 
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Tctyed  and  appiDTefl  prior  to  the  ■orrey  oC 

the  fonner.  Is  expresaly  excepted.  Thle  tp* 
plication  aaks  ft>r  a  patent  to  2.08  acres  of 
area  <mlr.  Bee  Oolden  Beward  Hin.  Oo.  t. 
Boxton  Min.  Co.,  TO  Fed.  868.  Tha  paten- 
tecs  of  the  Barns  paid  to  the  United  States 
flff  onljr.  The  patent  coarey  an  area  of 
2.96  aores  and  no  more.  MoreoTer,  It  ex- 
pressly Koepts  from  the  grant  the  Johns- 
town anrrer,  lot  No.  173.  tn  bo  far  as  the 
patent  attempts  to  convey  the  Rarus  lode  on 
Its  strike.  Independently  of  the  granted  sur- 
face of  2.96  acres,  It  Is  rold  and  of  no  effect 
The  order  appealed  from  Is  affirmed.  Af 
Armed. 

HUNT,  J.,  concnrs. 

00  Hont.  MS) 
BUBFIBND  et  eL  T.  HAMII/rON.  Sheriff. 
(Siqnenie  Oonrt  of  Ifontaiu.    Dec.  1,  1897.) 

IdQ  VOB  LlOIHBB— IiISV  — PRIOBITT  Ona  HOKT- 
eAOB. 

Under  PoL  Oods^  I  4049.  prorldlng  that  aJl 
property  ased  In  any  trade  for  ntiich  a  licenu  Is 
required  shall  be  BUDj^ct  to  a  lien  for  the  amount 
thereof,  which  lien  ahatl  hare  precedence  orer 
anr  ether  li«i,  propertr  In  poasnrion  of  s  retail 
liquor  dealer  ia  sabject  to  the  prior  lien  of  a 
license  tax.  tbouKh  there  waa  a  dnl^-recorded 
diattd  mortgage  thereon. 

Appeal  from  district  court,  Beaverhead 
coun^;  Frank  Showers,  Judge. 

Action  b7  J.  H.  Burfiend  and  C  Burflend, 
partners  under  the  firm  name  of  Burfiend 
Bros.,  against  Thomas  F.  Hamilton,  sheriff 
of  Beaverhead  conn^.  Judgment  for  plain- 
tiffs.  Defendant  appeals.  Reversed. 

Thla  Is  an  actlcm  for  the  leooTeiT  of  the 
posseeslM  of  certain  personal  pnvwty  de- 
sGTibed  In  the  complaint  It  appears  from 
the  complaint  that  on  March  4,  1895,  one 
Ofaariea  Htaschman  executed  his  promissory 
note  to  the  plaintiffs  for  the  sum  of  $500; 
pajable  me  year  after  date*  with  inteiest  at 
12  per  cent  per  annum;  and  that  tat  the 
porpow  of  seeozing  the  psjment  of  said  note 
he  executed  to  them  a  chattel  mortgage  on  the 
pn^wrtj  mentkmed  in  the  complaint,  c«ulst- 
tag  of  billiard  tables,  bar,  bar  flxtores,  and 
furniture,  togethw  with  all  the  appurtenances 
which  vswdly  bdong  to  a  billiard  hall  and 
aaloon,  the  said  Hlischman  being  then  a  sa- 
loon  keepor  In  the  town  of  DUhm,  and  using 
an  oC  the  property  mortgaged  In  his  saloon 
and  billiard  balL  On  the  2&th  day  of  Fcb- 
nuuy,  1806,  the  defendant,  who  was  then 
the  sheriff  <tf  Beaverhead  county,  s^zed  all  of 
the  looperty  motioned  in  the  complaint  un- 
der a  writ  of  attachment  in  a  suit  commenced 
by  the  treasurer  of  said  county  In  the  name 
tii  the  state  against  said  Charles  Hlrschman 
for  the  collection  of  the  aum  of  f253  and  stat- 
utory penalties  and  costs  then  due  and  paya- 
ble firom  said  Hlrschman  as  a  license  tax 
as  a  retail  liquor  dealer  In  said  county,  and 
which  said  license  tax  the  said  Hlrschman 
had  theretofore  failed  and  refused  to  pay, 
notwithstanding  the  said  tax  was  then  long 
UP.— U 


past  dna  The  pif<nHf*^^  ht  tb^  eom- 
plalnt  that  the  taking  of  the  pn^erty  under 
the  writ  of  attachment  afwesald  was  wnmg- 
tul  and  unlawfnl,  for  the  reason  that  the 
s^d  sheriff  did  not,  before  levying  the  said 
attachment  upon  and  taking  possession  of 
said  property,  tender  or  pay  to  the  mort- 
gagees io  said  mortgage  named  the  whole 
amount  due  and  secured  by  eald  mortgage, 
or  deposit  the  same  with  the  treasurer  of 
said  comity.  The  defendant  sheriff  Ju^fled 
the  taking  of  the  possession  of  said  pro[>erty 
under  his  writ  of  attachment  and  alleged 
that  he  was  not  bound  to  pay  off  and  dis- 
charge said  mortgage  before  levying  the  wtH 
npon  the  property  In  controvmiy,  for  the 
reason  that  said  property  was,  at  the  time 
of  said  levying  and  taking  possession  tliere- 
of  by  him,  the  property  of  said  Hlrschman, 
and  was  then  In  bis  possession,  and  being 
used  by  him  in  the  conduct  and  carrying  on 
of  his  business  as  retail  liquor  dealer;  and 
that  under  section  4O10,  PoL  Code,  there  was 
a  Hen  upon  said  property,  and  all  of  It  to  se- 
cure the  payment  of  the  license  tax  due  from 
said  Hlrschman  as  such  retail  dealer,  and 
that  said  lien  took  precedence  over  the  mort- 
gage of  the  plaintiffs,  and  all  other  claims 
and  demands  and  liens  of  ev«7  nature  and 
description.  The  defendant  denied  the  right 
of  plaintiffs  to  the  possession  of  tbe  prop- 
erty, and  denied  all  damages  alleged  In  the 
complaint  The  plaintiffs  moved  for  a  }n^ 
ment  on  the  pleadings,  on  the  ground  tliat 
the  answor  admitted  all  the  material  av^ 
meats  of  the  complaint,  which  motion  the 
court  sustained,  and  thereupon  rendered 
Judgment  that  the  plaintiffs  recover  the  prop- 
erty mentioned  In  the  complaint  and  $100 
damages  and  costs.  From  this  Judgment  the 
defendant  appeals. 

a  B.  Nolan,  Atty.  Qen.,  J.  &  Folndexter, 
and  XL  J.  Oonger,  for  appellant 

PEMBEBTON,  a  3.  (after  stating  tU 
fects).  Section  4049  of  the  PoUtlcal  Code  U 
as  follows:  "AU  pn^rty  held  w  used  In  any 
trader  occupation,  or  pntfessim  few  which  a 
license  Is  required  1^  the  provlsltma  of  thla 
chapter  Is  liable  for  such  license,  and  subject 
to  a  Uen  for  the  amount  thereoJ^  whlcb  lien 
has  precedence  ot  any  other  n&n,  claim  or 
other  demand.  •  •  *"  Section  1366,  dlT. 
S,  Comp.  St  1687,  contains  substantially  the 
same  provision  as  to  the  license  bdng  a  llw 
on  the  property  used  In  any  trade,  occupation, 
or  profession  for  the  carrying  on  of  which 
a  license  Is  required.  8ectl(m  4044  ot  the 
PoUtlcal  Code  authorizes  the  treasurer  to 
bring  suit  by  attachment  against  any  per- 
son required  to  take  out  a  license  who  &Ua, 
neglects,  or  refuses  to  do  so.  The  answer 
hi  this  case  positively  alleges  that  the  pn^ 
erty  In  controversy  was  the  property  at 
Hlrschman,  and  was  In  bis  possession.  It  be- 
ing used  by  him  In  his  business  as  retail 
uor  dealer  at  the  time  of  the  levy  of  the  at- 
tachment    the  sheriff  In  the  acUon  1^  the 
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state  against  talm  to  collect  the  IIc«iBe  tax 
which  he  had  refuaed  and  neglected  to  pay. 
We  think  It  appears  from  the  complaint  that 
the  legal  title  to  the  property  was  In  Hlrsch- 
man  at  the  time  of  the  levy  of  the  writ  of 
attachment  by  the  sheriff.  The  question  pre- 
sented by  the  appeal  then  Is,  did  the  statutory 
Hen  on  the  property  for  the  license  tax  take 
precedence  over  the  mortgage  Hen  of  the 
plalntUfs?  The  statute  says  such  "lien  has 
precedence  of  any  other  lien,  claim  or  othw 
demand."  We  think  the  legislature  had  the 
power  to  enact  laws  glTlng  liens  on  such 
IHWperty  for  the  purpose  of  securing  the  pay- 
ment of  such  taxes.  Judge  Oooley  says  the 
competency  of  such  legislation  la  unquestion- 
able. Cooley,  Tax'n  (2d  Ed.)  p.  445.  It 
would  greatly  embarrass  the  state  In  the  col- 
lection of  Its  revenues  If  It  could  not,  by  ap- 
propriate legislation,  secure  to  Itself  the  pay- 
ment of  taxes  by  making  th»n  a  dr^  Hen  on 
the  property  of  the  person  whose  duty  It  Is 
to  pay  the  same,  whether  the  tax  be  a  prop- 
erty or  a  license  tax.  No  thoughtful  person, 
we  tblnk,  would  contend  that  the  state,  in  a 
case  like  the  one  before  us,  should  be  driven 
to  the  necessity  of  paying  off  mortgages  on 
property  subject  to  taxation,  or  a  lien  for 
taxes,  before  It  could  collect  Its  revenues. 
Any  person  situated  like  Hlrschman  In  this 
case,  who  wished  to  avoid  the  payment  of 
legal  taxes,  would  only  have  to  execute  a 
mortgage  on  the  property  nued  In  his  bu^- 
neas,  In  orAer  to  compel  the  state  either  to 
pay  off  the  mortgage  or  lose  the  taxes  due. 
We  cannot  consent  to  a  construction  of  the 
law  that  would  produce  such  disastrous  re- 
sults to  the  state.  When  the  mortgagees 
took  the  mortgage  they  rely  on  In  this  case 
they  knew  what  the  law  was.  They  will  not 
be  permitted  to  say  that  they  did  not  know 
that  the  law  made  the  license  tax  due  from 
the  mortgagor  a  first  Hen  on  the  property 
he  was  using  In  his  business  as  retail  liq- 
uor dealer.  The  law  entered  Into  the  mort- 
gage contract  Jones,  Chat.  Mortg.  |  474. 
The  Hen  fixed  by  statute  Is  different  from  an 
ordinary  incumbrance.  Cooley,  Tax'n  (2d 
Ed.)  p.  445;  Osterberg  v.  Trust  Co.,  93  U.  S. 
424.  We  are  clearly  of  the  <vinion  that  the 
lien  for  the  Ucense  tax  due  from  Hlrschman 
took  precedence  on  the  property  In  eontro- 
versy  over  the  mortgage  Hen  of  the  plaintiffs. 
The  answer.  If  true,  contains  a  complete  de- 
fense to  the  acUon.  The  Judgment  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  overrule  the  motion  for  judgment  on 
the  pleadings.    Reversed  and  remanded. 

HUNT  and  BUCK.  JJ.,  concur. 


PEOPLE  ex  rel.  BURTON  v.  BATES.  Oerk. 

(Supreme  Court  oC  Colorado.    Oct.  18,  18&7.) 
Blbotiohs— RsaiBTHATiox  aw  Votbrs  ix  Cities— 

POWBKS  OF  CoUNTr  CoHMISillONBRS, 

The  BegiBtmtion  Act  of  1894,  |  2  (Seas. 
Lews  1894,  p.  08),  requiring  boards  of  county 


commisBioners  to  cause  fte  registration  in  cities 
coming  within  tlie  act,  durins  a  specified  time 
in  March,  1894,  of  "all  female  uerBons  who  at 
that  time  are  qualified  electors  in  Buch  election 
districts,"  does  not  confer  upon  such  boards  pow- 
er to  cause  an  original  permanent  registration  of 
at)  voters  in  cities  wtiicb  might  thereafter  come 
within  the  law,  the  intention  beiag  only  to  sup- 
plement the  registration  iiats  made  under  the  act 
of  1»01  (Sess.  Laws  1891,  p.  172)  adding 
thereto  the  names  of  females  who  had  been  en- 
franchised since  sucii  lists  were  made.  Nor  is  a 
county  Ixmrd  authorized  to  cause  such  registra- 
tion to  be  made  under  the  act  of  1891,  which  was 
repealed  by  the  later  act. 

Appeal  from  district  court.  El  Paso  county. 

Proceeding  In  mandamus,  on  the  relation 
of  Lucy  H.  Burton,  against  John  W.  Bates, 
as  clerk  and  recorder  of  £1  Paso  county. 
From  a  Judgment  denying  the  writ,  relator 
appeals.  Affirmed. 

D.  J.  Davies  and  H.  J.  Teller,  for  appel- 
lant   Ady  &  Kinsley,  for  appellee. 

I'ER  CURIAM.  During  the  present  year. 
Lflpple  Creek  became  a  city  of  the  second 
class,  and,  as  such.  Is  said  to  be  within  the 
purview  of  the  permanent  r^stratlon  act 
of  1894.  Relator  was  listed  as  a  qualified 
dector  of  a  precinct  of  that  city  hy  a  can- 
vasser appointed  by  the  board  of  county 
commissioners  to  make  the  original  perma- 
nent registration  of  electors  in  aald  city. 
The  county  clerk  refused  to  enter  such  reg- 
istration in  the  permanent  registration  books 
of  his  office,  on  the  ground  that  the  board  had 
no  authority  for  making  the  r^stration  In 
question.  Relator's  application  to  the  dis- 
trict court  for  a  writ  of  mandamus  to  compel 
the  derk  to  place  her  name  on  the  proper 
books  was  denied,  and  she  thneupon  brought 
her  case  here  by  appeal  to  review  that  judg- 
ment 

It  may  be  that  this  court  has  not  jurisdic- 
tion to  entertain  this  appeal.  If  It  has.  It  is 
because  a  franchise  Is  involved,  within  the 
meaning  of  that  word  as  It  Is  employed  in 
our  act  governing  appeals.  Whether  the 
right  of  a  qualified  elector  to  have  his  name 
placed  upon  the  permanent  registration 
books  as  a  condition  precedent  to  the  right 
to  vote  at  a  public  election,  or  the  right  to 
vote  thereat.  Is  a  franchise  in  the  sense  that 
such  word  Is  used  In  the  act  relating  to  ap- 
peals, has  not  been,  so  far  as  our  somewhat 
limited  Investigation  has  gone,  expressly 
passed  upon.  But  kindred  rights,  such  as 
the  right  to  a  trade-mark,  the  right  to  a 
public  office,  the  right  to  membership  In  a 
private  corporation,  have  been  held  not  to  be 
francblses,  and  the  controversies  concerning 
them  not  to  Involve  franchises  of  the  kind 
which  the  statute  had  In  view.  Londoner 
V.  People,  15  Colo.  246,  25  Pac.  183;  Board 
of  Trade  v.  People,  91  111.  80;  People  v. 
Holts,  92  III.  42fl;  Railroad  Co.  v.  Dunbar, 
9.'!  III.  .'iTl;  ^kfcGrath  v.  People,  100  IH.  4(M; 
Graham  v.  People,  104  IH.  321;  Haaelton 
Boiler  Co.  v.  Hazelton  Tripod  Boiler  Oa.,  Urr 
111.  231.  28  N.  E.  218;  City  of  Bridgeport  t. 
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New  Tbrfe  A  N.  H.  R.  Ott.,  36  Conn.  255.  In 
flome  ot  these  cases  tbe  right  to  vote  Is  said, 
ai^endo,  to  be  of  the  same  charactw  as 
tbe  one  under  consideration  the  court, 
and  which  was  held  not  to  be  a  franchise. 
But,  as  this  jurisdictional  question  has  been 
neither  raised  nor  argued  b^  counsel,  and  as 
we  are  admonished  of  the  necessl^  for  a 
speedy  determination  of  this  appeal,  we 
bare  decided,  for  the  purposes  of  this  case,  to 
assume  Jurisdiction,  and  pass  upon  tbe  mer- 
its of  the  controversy.  We  do  so  with  the 
less  reluctance,  because  the  conclusion 
which  we  haTe  reached  iq>on  the  merits, 
which  requires  an  affirmance  of  the  judg- 
ment, leads  to  the  same  result,  so  far  as 
concerns  the  relator,  as  that  which  would 
fttllow  were  the  appeal  dismissed  for  want 
of  jurisdiction.  We  mention  this  phase  of 
the  case  to  say  that  our  determination  In 
this  particular  must  not  be  considered  as 
concluslTcly  settling  the  jurisdictional  ques- 
tUm;  and,  had  our  conclusion  upon  tlie  mer- 
its necessitated  an  award  of  the  writ  to  re- 
lator, we  should  have  taken  amide  time  for 
<K>ftslderIng  whether  the  power  to  enter- 
tain this  appeal  Is  conferred  upon  this  coort 
Oonnsel  for  relator  advance  as  an  argu- 
ment for  the  reversal  of  the  judgment  that 
this  ref^stration  act  is  unconstitutional,  be- 
canse,  Inter  «Ma,  It  adds  to  the  constitu- 
tional quallflcatlons  of  electors.  But,  if  tbe 
county  clerk  has  refused  to  perform  any 
duty  which  he  owes  to  the  relator.  It  Is  be- 
cause, and  only  because,  the  act  which  she 
now  assails  Imposes  that  duty.  Certainly, 
the  relator  may  not  ask  for  the  enforcement 
of  a  atatnte  which  she  herself  alleges  to  be 
InTalKL  For  the  reason  given,  and  for  the 
additional  reason  that  It  does  not  appear 
that  a  constitutional  question  has  been  de- 
cided against  her,  we  do  not  find  It  neces- 
sary. In  the  determlna'tlon  of  this  case,  to 
decide  It  The  sole  legal  proposition  pre- 
aented  for  our  consideration,  therefore.  Is 
whether  the  board,  at  tbe  time  In  question, 
had  tbe  power,  under  the  law,  to  make  the 
permanent  registration.  The  first  act  In  this 
state  providing  for  permanent  registration  In 
the  class  of  cities  therein  designated  was 
passed  in  1891.  Sess.  I^ws  1861,  p.  172.  It 
was  repealed  in  1894,  and  a  new  act  passed 
in  Its  stead.  Sess.  Laws  1894,  p.  G8.  The 
first  act  provided  for  a  permanent  registration 
In  the  designated  cities  of  all  persons  who 
were  then  qualified  electors.  Under  the  law 
as  It  then  stood,  only  men  could  be  qualified 
electors,  and  their  names  were  placed  upon 
the  i)ermanent  registration  which  was  taken 
In  accordance  with  the  requirements  of  the 
act  ta  1891.  In  1893  the  elective  franchise 
was  conferred  upon  women,  and  provision 
was  made  by  section  2  of  the  act  of  1894  for 
a  registration  of  "all  female  persons  who  at 
that  time  are  quahfled  electors  In  all  such 
election  precincts."  It  Is  this  sectJcHi  which 
relator  claims  confers  upon  the  board  the 
power  to  make  a  permanent  registration  In 


dtles  which  may  tiiereaftw  come  within  the 
dass  designated  In  section  1  as  the  munici- 
palities to  which  the  act  Is  applicable.  But 
the  registration  which  section  2  requires  the 
hoard  to  make  must  be  commenced  within 
K  days  from  the  Ist  day  of  March,  1894,  and 
be  completed  within  20  days  thereafter.  This 
section,  theref<M%,  In  so  far  as  the  pown  of 
the  board  is  concerned,  had  spent  Its  force, 
and  hectane  Inoperative  for  any  purpose,  long 
before  Cripple  Greek  came  within  tbe  scope 
of  the  act,  and  long  before  the  registration 
of  the  relator  was  made  under  the  assumed 
authority  of  the  board.  Besides,  this  sectltm 
limits  the  registration  to  female  electors  only. 
Both  because  tbe  time  Is  limited  and  the 
re^stratlon  restricted  to  women,  it  Is  clear 
that  the  legislature  Intended  thereby  merely 
to  give  to  the  board  of  commissioners  the 
power  to  make  a  reglstratlMi  of  a  class  of 
voters  not  theretofore  registered,  so  as  to 
supplement  that  of  tbe  male  voters  made  un- 
der the  act  of  1891.  A  reglstratlou  of  all 
electors,  both  male  and  female,  and  for  tbe 
first  time,  In  cities  wbicb  should  come  within 
the  specified  class,  after  the  passage  of  the 
act  of  1894,  certainly  could  not  be  made  \m- 
der  the  act  of  1891,  for  the  former  act  re- 
pealed the  latter.  Neither  could  there  be 
made  under  the  act  of  1894,  by  or  under  tb» 
direction  of  the  board,  a  permanent  reglstra- 
tioa  of  all  electors,  both  male  and  female,  be- 
cause tbe  section  giving  pown  to  tbe  board 
to  make  a  permanent  registration  was  re- 
stricted to  a  certain  class  of  voters,  viz.  fe- 
male electors.  Nor  was  there  an  tntentton 
by  this  section  to  confer  upon  the  board  of 
commissioners  the  power  to  make  a  perma- 
nent registration  of  any  electors  whenever 
thereafter  a  city  should  come  within  the  des- 
ignated class,  irrespective  of  the  time  of  its 
reaching  that  rank,  because  tbe  section  itself 
required  such  registration,  by  or  under  the  di- 
rection of  the  hoard,  to  be  made  within  a 
specified  time.  For  both  of  these  reasons, 
whldi  a  mere  examination  ot  this  section  dis- 
closes, tbe  registration  attempted  to  be  made 
by  the  board  In  the  present  Instance  was  un- 
authorized, because  of  the  original  lack  of  au- 
thority therefor,  and  also  because  the  time 
for  taking  any  registration  at  all,  of  any  char- 
acter, under  this  section,  bad  long  since  ex- 
pired. We  must  therefore  look  to  other  pro- 
visions of  the  act  to  find  authority  for  making 
a  permanent  registration  In  cities  like  Cripple 
Creek,  and  others  that  have,  or  may  here- 
after, come  within  its  purview  since  Its  pas- 
sage. While  we  think  that  such  authority 
is  to  be  found,  the  only  question  which  we  are 
called  nix>n  to  decide  Is  whether  the  board 
of  commissioners,  and  not  some  other  body  or 
I>ers(»i,  has  such  power.  That  the  board  has 
not,  seems  clear.  It  follows  that  the  Judg- 
ment of  the  district  court  should  be  aflrmed, 
and  It  is  so  ordered,  ^th  costs  against  the  re* 
later.  Affirmed. 

HAYT,  G.  Jm  not  sitting. 
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McCOA-CH  «t  at  T.  TmiPPLB,  Stat* 
Secretazr. 

(Saitreme  Court  of  Colorado.   Nor.  IS,  1897.) 
BLsonovs— Rboduritt  ov  Partt  Nohixatioh-* 

jDOICAb  DUTBICT  COMMRTBa. 

Where  a  Judicial  conTention  waa  hdd  by  a 

political  party  in  a  year  interrening  between 
those  in  which  the  regular  Judicial  elections  take 
place.  In  coosequence  of  uie  passage  of  a  law 
creating  an  addidonal  Jadgesblp  in  tbe  itistrict, 
and  Buch  conventiun  selected  a  new  district  com- 
mittee, snch  committee  superseded  the  one  then 
acting;  and  the  nominee  of  a  convention  called  bj 
it  in  a  following  year,  through  one  of  its  mem- 
bers designated  by  the  state  committee  for  the 
purpose,  is  entitled  to  be  recognized  on  tlM  iMllot 
as  the  regular  nominee  of  the  partr.  as  against 
the  nmniiiee  of  a  convention  called  the  chair* 
man  of  the  old  committee. 

PetftloD  by  John  McCoach  and  George  G. 
Berlin,  under  the  election  law,  against  O.  H. 
a  Whipple,  secretarr  of  state.  The  district 
coiHt  found  In  favor  of  petitioners,  and  Its 
dedslon  Is  brought  up  for  review.  Afflrmed. 

Goudy  &  TwltcbeU  and  C.  H.  Bedmoad,  for 
petitioners.   Wells,  Taylor  ft  Taylor,  for  ze 

qwndenL 

PER  CURIAM.  This  Is  a  proceeding  to  de- 
termine the  right  to  the  name  and  emblem  of 
the  People's  parly,  as  between  George  C.  Ber- 
lin and  J.  Maurice  Finn,  as  nominee  for  dis- 
trict attorney  lu  the  Fourth  Judicial  district. 
The  facts  out  of  which  the  controT^y  arose 
are  In  brief  as  follows:  One  O.  EL  Trow- 
bridge, asaumlng  to  act  as  chairman  of  the 
district  ODomtt^  of  the  People's  party  In 
and  fbr  th«  Fourth  Judicial  district,  called  a 
conrentlon  to  meet  at  Victor  on  the  21st  day 
of  Septttnber,  1807,  for  the  purpose  of  nomi- 
nating a  candidate  for  the  office  of  district 
attorney  at  that  district  In  pursuance  of 
this  call  a  coDTentlon  was  held  at  Victor  on 
September  22d,  and  placed  In  nomination  one 
John  M.  Johnson  as  Its  candidate  for  said 
office,  and  adopted  the  name  and  emblem  of 
■aid  People's  party.  Thereafter  Johnson  re- 
signed as  snch  nominee,  and  a  committee 
pointed  by  the  couTentlon  to  fill  Tacandea 
substituted  the  name  of  J.  Maurice  Finn  In 
his  stead,  and  on  September  26,  1697,  certi- 
fied his  name  to  the  secretary  of  etate  as  tbe 
nominee  for  district  attorney  of  the  People's 
party  of  the  Fourth  Judicial  district.  On  Sep* 
tember  28,  1897,  the  petitioner  John  McCoach, 
who  claims  to  be  tbe  duly  appointed  and  act- 
ing district  committeeman  tn  and  for  the 
county  of  El  Paso,  filed  with  the  secretary  of 
state  a  protest  against  the  certification  of  the 
nomination  of  Finn  under  the  name  and  em- 
blem aforesaid,  and  on  that  day  called  anoth- 
er convention  to  meet  at  Colorado  Springs  on 
September  30th.  This  convention  met  at  the 
time  and  place  designated,  and  nominated 
George  C.  Berlin  for  the  oflSce  of  district  at- 
torney in  and  for  said  Judicial  district,  and 
adopted  tbe  name  and  emblem  at  the  People's 
party,  and  duly  certified  such  nomination  to 
the  secretary  of  state.  It  awears  from  the 
record  that  Trowbridge  wai  the  cbairman  of 
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the  Judicial  committee  for  tbe  Fonrth  Judicial 
district  in  1894.  By  reason  of  tbe  change  in 
1895,  providing  for  an  additional  Judge  In  that 
district,  a  convention  was  held  in  that  year  to 
nominate  a  district  Judge;  and  this  oonven- 
tlon  appointed  a  new  district  committee,  con- 
sisting of  Mr.  McCoach  as  committeeman  In 
and  for  El  Paso  county,  Mr.  Bennett  of  Kit 
Carson  county,  and  the  chairmen  of  the  re- 
spective central  committees  of  the  other  coun- 
ties In  the  district.  It  does  not  appear  who 
was  elected  chairman  of  the  new  committee. 
On  September  29th  the  state  central  commit- 
tee of  the  People's  party  authorized  and  di- 
rected Mr.  McCoach,  as  the  district  commit- 
teeman In  and  for  El  Paso  county,  to  call  a 
convention  for  the  purpose  of  nominating  a 
candidate  for  district  attorney  In  said  Judi- 
cial district  on  behalf  of  eald  People's  party, 
and  to  do  all  acts  necessary  to  protect  the 
People's  pattT  in  the  use  of  Its  name  and 
emblem.  It  therefore  appears  that  Mr.  Trow- 
bridge ceased  to  be  a  member  of  the  district 
committee  In  1896,  and  that  Mr.  McCoach  waa 
the  duly  appointed  and  acting  district  com- 
mitteeman for  the  People's  party  In  and  for 
El  Paso  county  since  that  time.  We  think, 
under  these  circumstances,  the  court  below 
correctly  held  that  the  latter  convention  was 
the  legally  called  convention,  and  that  it« 
nominee  la  the  nominee  of  the  People's  party 
for  ttiat  district^  and  its  Judgment  to  acconl- 
ingly  affirmed. 

(24  Colo. 
KELLY  r.  ATKINS  et  aL 
(Supreme  Court  of  Colorado.    Oct.  4.  1897.) 
JoRisoicTiox  or  tSupRBMa  Corar— 8dit  Imvolv^ 

me  FBAMOBtSa  on  FH»BOLIIy 

Where  the  only  Issoe  determined  In  a  salt 
was  as  to  the  validity  of  a  trust  deed  as  against 
a  subsequent  mortgagee,  neither  a  franchliM  nor 
freehold  is  InTolved,  nor  Is  tbe  Judgment  within 
tbe  dass  reviewable  by  the  snweme  oonrt,  nndcr 
Iaws  1891,  pw  118,  f  L 

Appeal  from  district  court,  Mesa  cotmty. 

Suit  by  James  M.  Kelly  agahist  Frank  K. 
Atkins,  trustee,  Pike  O.  Doyle,  and  others,  for 
the  foreclosure  of  two  trust  deeds.  From  a 
Judgment  holding  one  of  such  deeds  void  as 
against  a  subsequent  mortgage  held  by  de- 
fendant Doyle,  plalntitt  appeals.  Appeal  dl» 
missed. 

Frank  De  La  Mar.  Henry  W.  Robs,  J.  8. 
Camahan,  and  Morrison  ft  De  Soto,  for  ap- 
pellant. Bucklin,  Staler  ft  Ba&ey,  for  mfA- 
leem. 

GODDARD.  J.  On  December  1.  1894. 
James  M.  Kelly  Instituted  suit  In  tbe  district 
court  of  Mesa  county  to  foreclose  two  certain 
trust  deeds  executed  by  William  S.  Kelly, 
each  being  set  out  and  described  as  a  separate 
cause  of  action.  Pike  C.  Doyle,  who  was  tbe 
owner  and  holder  of  anotlitt  trust  deed  iqwa 
the  same  property,  executed  by  the  same 
party,  but  subsequent  In  date  to  thoae  de> 
Kribed  in  plalntUTs  complaint,  br  ftunnr 
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put  In  Issue  tiie  validity  of  tbe  notes  and  trust 
deed  described  In  plaintiff's  second  cause  ot 
action,  and  the  bona  fides  of  plaintiff's  owner- 
flblp.  The  court  below,  upon  tbis  Issue,  made 
tbe  following  findings:  "Tbat  the  notes 
*  *  *  made  and  executed  by  tbe  defendant 
W.  S.  Kelly  to  defendant  Jennie  Kelly,  and 
mentioned  and  described  in  plalntlfTs  second 
cause  of  action,  were  not  glren  for  a  valu- 
able consideration;  and  tbat  the  trust  deed 
given  to  secure  tbe  same  was  also  voluntary, 
without  consideration,  and  void;  and  that  the 
plaintiff  was  not  a  bona  fide  bolder  of  said 
notes  and  said  trust  deed,'*— and  adjudged  and 
decreed  that,  as  against  tbe  defendant  Pike 
C.  Doyle,  said  deed  of  trust  was  of  no  effect, 
and  Inferior  and  Junior  to  bis  rights;  and 
thereupon  rendered  Judgment  of  dismissal  of 
said  second  cause  of  action.  To  reverse  this 
Judgment,  plaintiff  prosecutes  tbis  appeaJL 

It  is  api)arent  from  tbe  foregobag  tbat  ibe 
only  question  presented  and  determined  by  tbe 
district  court  was  whether  the  deed  of  trust 
described  In  the  second  cause  of  action  was 
valid,  and  ctmstltuted  a  subsisting  lien  prior 
to  tbat  created  by  tbe  deed  of  trust  held  by 
tbe  defendant  Doyle.  Tbat  tbe  action  does  not 
relate  to  a  franchise  or  freehold.  Is  settled  by 
several  decisions  of  this  court.  McCandless 
V.  Green,  20  Colo.  B19.  39  Pac.  64;  TVyman 
V.  Felker,  18  Colo.  382.  33  Pac.  157;  McClel- 
lan  T.  Hurd,  21  Colo.  197,  40  Pac  445;  Pad- 
dack  T.  Staley,  49  Pac.  281,  24  Colo.  188; 
Scbeeren  t.  Stramann,  48  Pac.  066,  24  Colo. 
111.  Nor  does  tbe  Judgment  come  within  the 
class  that  is  reviewable  by  this  court  Sess. 
Laws  1891,  p.  118,  j  1.  It  is  clear,  therefore, 
tbat  we  are  without  Jurisdiction  to  entertain 
this  appeal,  and  the  same  Is  accordingly  dis- 
missed. Appeal  dbnnlssed. 


HADDBN  et  al.  T.  DAT. 

(Supreme  Court  of  Colorado.    Oct.  IS,  1897.) 

JUXISDICTIOX  or  SVPRBKB  COURT— COKBTITtlTIOH- 
AL  CJCESTIOS. 

1.  Where  the  court  ot  appeals  baaed  its  deci- 
sion in  a  case  on  two  grounds,  one  giving  a  con- 
stTQCtion  to  a  statute  and  tbe  other  determining 
that  if  otherwise  construed  the  statute  was  nn- 
coostitutioual,  and  tbe  coostrnctiou  Kiven  the 
statute  was  in  itself  decisive  of  tbe  ngnts  of  the 
parties,  the  supreme  court  is  without  jurisdiction 
to  review  the  judgment  on  tbe  ground  tliat  a 
constitutional  question  is  Involved. 

2.  liie  court  of  appeals  cannot,  by  resting  Its 
judgment  in  a  case  m  part  on  a  constitutional 
Kmund,  for  the  express  purpose  of  obtainbg  a 
ilecision  of  the  queiition  involved  by  the  supreme 
court,  confer  jurisdiction  on  tliat  court  to  review 
tiie  case,  where  the  other  questions  determined 
are  decisive  of  the  controversy  between  the  par- 
ties. 

Error  to  court  of  appeals. 

Attachment  by  William  B,  Day,  adminis- 
trator of  tbe  estate  of  David  Henry,  deceas- 
ed, against  Thomas  Bladden  and  another. 
From  a  Judgment  of  the  court  of  appeals  re- 
versing an  order  dissolving  the  attachment 
(48  Pac   1053),  defendants  bring  error. 


Heard  on  motion  to  qnash  and  dismiss  the 

writ  Writ  dismissed. 

John  H.  Reddln,  for  plaintiffs  in  error.  H. 
N.  Haynes,  for  defendant  in  error. 

PER  CURIAM.  In  reviewing  tbe  Judg- 
ment of  tbe  district  court,  tbe  court  of  ap- 
peals held  that  tbe  lien  of  an  attachment 
writ,  secured  by  Its  levy  before  tbe  passage 
of  an  act  repealing  tbat  particular  ground 
of  attachment  under  which  the  writ  Issued, 
was  Btlll  preserved,  although  the  repealing 
act  contained  no  special  saving  clause  to 
that  effect  This  conclusion  was  based  upon 
two  grounds:  First  That  section  11  of  ar- 
ticle 2  of  tbe  constitution  forbids  the  enact- 
ment of  retrospective  legislation,  and  as  tbe 
lien,  given  under  the  repealed  statute,  con- 
stituted, not  merely  a  remedy,  but  a  fixed, 
substantial,  or  vested  right  In  the  creditor, 
tbe  repealing  statute,  if  interpreted  as  de- 
stroying, or  attempting  to  destroy,  such  a 
lien,  would  contravene  sold  section  11;  hence 
tbe  statute,  if  held  valid  at  all,  must  be  con- 
strued, as  it  may  be,  so  as  to  affect,  or  ap- 
ply to,  such  levies  only  as  are  made  subse- 
quent to  its  enactment  Second.  The  re- 
pealing act  containing  no  provision  to  the 
contrary,  tbe  general  saving-clause  statute 
(Sess.  Laws  1891,  p.  366;  3  MlUs*  Ann.  St  { 
4189a),  whose  object  is  to  protect  prior  rights 
and  remedies,  is  to  t>e  read  into  It  so  as  to 
except  from  its  operation  previously  acquir- 
ed liens.  Day  v.  Madden  {Colo.  App.)  48 
Pac.  1063.  It  will  thus  be  seen  that  a  resolu- 
tion of  either  one  of  these  prc^wsltlons 
against  the  plaintiffs  in  error  here  <who  were 
tbe  defendants  In  the  attachment  suit)  neces- 
sarily determined  the  cose  against  them. 
Tbe  court  of  appeals,  however,  elected  to 
rest  its  decision,  not  merely  upon  the  Inter- 
pretation given  by  it  to  the  statutes;  but  as 
well  upon  tbe  constitntlonal  ground  men- 
tioned. Tbe  reason  for  so  doing  Is  thus  ex- 
pressed by  the  learned  writer  of  tbe  opinion: 
"We  have  preferred,  however,  to  put  our 
decision  on  constitutional  grounds  as  well  as 
on  these  general  considerations.  This  has 
been  done  to  protect,  so  far  as  we  could,  tbe 
rights  of  the  present  Htlgants,  as  well  as  to 
conserve  the  rights  of  other  suitors  whose 
Interests  may  be  affected  by  this  opinion. 
Unless  we  are  incorrectly  Informed,  this 
matter  has  been  before  the  various  district 
courts  of  tbe  state  many  times  since  the  act 
of  1895  went  Into  operation.  We  are  like- 
wise advised  by  tbe  profession  that  the  dis- 
trict courts  have  divided  on  tbe  question, 
many  Judges  holding  one  way  and  many  the 
other;  which  demonstrates  to  our  mind  that 
the  question  Is  a  close  one,  of  great  perplex- 
ity and  uncertainty,  and  one  on  which  courts 
might  well  differ,  and  support  their  conclu- 
sions with  almost  equally  i>ersuaslve  rea- 
sons. Our  district  courts  are  presided  over 
by  men  of  large  experience  and  learning  In 
the  profession,  and  their  opinions  are  eut^ 
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tied  to  great  weight  and  respeetfnl  consider- 
ation; and,  while  they  differ  on  this  ques- 
tion, we  regard  It  as  only  Just  and  proper 
that  we  Hhould  unhesitatingly  and  fully  ex- 
press our  views,  decide  the  conatttutional 
question  according  to  our  beat  judgment,  and 
put  our  decision  on  that  ground,  that  the  jmv- 
tiea  to  this  suit,  as  well  as  other  litigants  in 
Vie  state,  may  ultimately  have  the  maturer, 
and  probably  more  satisfactory,  etmclusion  of 
the  supreme  cou7-t  upon  this  question"  48 
I'ac.  1058.  The  language  peculiarly  appro- 
priate to  the  present  diseusslon  we  have  Itali- 
cized. 'While  the  motive,  as  thus  expresBed, 
may  be  praiseworthy,  yet  It  does  not  follow 
that  Jurisdiction  may  be  conferred  upon  this 
court  either  because  the  question  Is  one  of 
Importance,  or  because  the  Inferior  courts  and 
litigants  desire  a  decision  by  this  tribunal. 
Our  jurisdiction  by  writ  of  error  or  appeal, 
If  it  exist  at  all,  is  conferred  by  the  consti- 
tution or  statute  applicable  to  appellate  pro- 
ceedings, and  not  as  the  result  of  a  desire, 
even  though  universal  among  subordinate 
courts,  the  profession,  and  litigants,  that  we 
determine  any  particular  legal  proposition. 
This  court  has  repeatedly  held  that  unless  a 
constitutional  question  Is  fairly  debatable, 
and  has  been  properly  raised,  and  is  neces- 
sary to  the  determination  of  the  particular 
controversy,  appellate  jurisdiction  upon  that 
ground  does  not  exist.  The  case  of  Hurd  v. 
CarlUe,  18  Colo.  4ftl.  33  Pac.  ltV4,  is  practical- 
ly decisive  of  this  motion.  There  the  court 
of  appeals  rested  Its  decision  wholly  upon  an 
Interpretation  given  by  It  to  a  statute,  al- 
though a  constitutional  qnestlon  was  raised 
by  counsel  and  pressed  upon  the  court, 
which  the  latter  refused  to  consider  because 
the  case  went  ofT  upon  the  other  proposition, 
viz.  the  meaning  of  a  statute.  In  the  case 
at  bar  the  court  of  appeals.  It  Is  true,  predi- 
cated Its  ruling,  not  wholly  upon  the  statu- 
tory ground,  but  upon  that  and  an  additional 
and  constitutional  one.  But  the  conclusion 
reached  upon  either  one  of  these  Is  decisive 
of  the  case  against  the  plaintiffs  In  error 
here.  The  one  ground  Is  purely  statutory; 
the  other  Involves  the  determination  of  the 
question  whether  or  not  this  repealing  stat- 
ute Is  In  violation  of  a  constitutional  provi- 
sion. The  learued  court  did  not  say  that  the 
latter  question  was  necessary  to  a  determi- 
nation of  the  controversy.  Indeed,  it  virtual- 
ly held  (and  this  must  be  so)  that  the  other 
consideration,  viz.  the  interpretation  which 
It  gave  to  these  statutes,  necessarily  deter- 
mined the  very  merits  of  the  case  against 
the  party  who  here  seeks  a  review.  But  be- 
cause. In  the  opinion  of  the  court,  the  ques- 
tion determined  was  difficult,  and  the  princi- 
ple important,  and  one  that  was  determined 
differently  by  different  district  courts,  the 
reviewing  tribunal  proceeded  to  give  another 
ground  for  Its  decision,  viz.  a  constitutional  one. 
which.  In  case  it  is  exsentinl  to  a  determina- 
tion of  the  controversy,  invokes  the  Jurisdic- 


tion of  this  court.  Hie  fact  that,  in  the  case 
of  Hurd  V.  Carllle,  supra,  the  court  of  ap- 
peals refused  to  decide  a  constitutional  ques- 
tion because  not  necessary  to  Its  decision, 
and  In  the  case  at  bar  did  consider  a  consti- 
tutional question,  although  it  was  clearly 
not  so  essential,  does  not  except  the  latter 
case  (the  one  now  before  us)  from  the  prin- 
ciple announced  by  us  in  the  former  case. 
In  other  words,  the  injection  of  a  constitu- 
tional question  into  a  decision  of  an  inferior 
court,  by  the  latter,  when  the  same  is  not 
necessary  to  a  determination  of  the  case, 
does  not  thereby  Involie  the  appellate  Juris- 
diction of  this  court.  In  principle,  the  case 
Is  like  that  where  the  parties  themselves,  by 
agreement,  attempt  to  confer  Jurisdiction.  But 
this  Is  not  permissible.  Oommlssloners  v.  Mcln- 
tlre,  23  Colo.  137,  46  Pac.  C38.  The  feasibili- 
ty or  expediency  of  securing  the  decision  by 
this  court  is  not  made  by  the  constitution 
or  the  statute  a  ground  of  Its  appellate  Juris- 
diction. A  decision  of  a  constitutional  qnes- 
tlon is  always  approached  by  courts  with 
caution,  and  more  or  less  reluctance,  and  is 
not  made  unless  the  necessities  of  the  case 
require  It.  In  a  proper  ease  we  will  not 
evade  the  responsibility  or  duty  to  determine 
such  questions;  on  the  contrary,  we  will 
meet  it.  But  this  court  is  restricted,  by  law. 
In  Its  appellate  Jurisdiction,  to  cases  particu- 
larly designated.  As  this  is  not  one  of  them, 
the  writ  of  error  siiould  be  dismissed,  and 
It  is  BO  ordered. 


GETTY  V.  MILIJ2R.t 

(Court  of  Appeals  of  Colorado.    Not.  8,  1897.) 

Justices  of  tub  Fracb— Appk&l  Boxds— Forci- 
ble Entry  anr  Dbtaixbs. 

1.  Act  April  10.  ISS.'),  S  22,  amended  by  Act 
April  13,  18yi,  provides  tiiat,  iu  appeal  from  a 
jutlgment  for  possession  in  an  action  not  foimded 
on  nonpayment  of  rent,  there  shall  be  filed,  in  ad- 
dition to  the  bond  required  In  actions  founded  on 
nouiiaynieiit  of  rent  (Laws  ]88.''i,  p.  224,  $  3, 
8ubd.  4),  an  underialiinR  with  suQlcient  sureties, 
to  1)6  Approved  by  the  justice  or  court,  in  such 
8iini  an  may  he  nxod  by  such  justice  or  court, 
conditioned  for  the  payment  to  plaintiff  of  all 
Kunis  ttiat  may  be  awarded  for  the  use  and  occu- 
ttation  of  tliu  premises  pending  such  appeal. 
Hrld,  that  tlie  eount^  court,  on  appeal  from  a 
juRtice,  acquired  no  jurisdiction  by  an  ordinary 
iippcal  bond,  nor  could  such  court  allow  the 
filing  of  a  proper  bond. 

2.  T.'nder  Act  April  10, 1885. 1  22,  as  amended 
in  Apri!  13,  1K01.  in  relation  to  appeal  from  a 
jndpincnt  in  forcible  entry  and  detainer  requiring 
the  court  from  which  the  appeal  is  taken  to  ap- 
prove the  appeal  iwnd  and  fix  the  amount,  the 
npliellate  court  has  no  authority  to  fix  or  ap- 
prove such  a  bond,  and  can  only  dismiss  the  ap- 
peal. 

3.  Wtien  tlie  appellate  conrt  has  no  jurisdic- 
tion of  a  case  Ijccauso  of  want  of  proper  appeal 
bond,  niui  it  diseovers  that  fact,  it  is  its  duty  to 
dismiss  the  apiieal,  regardless  of  the  manner  in 
which  its  want  of  jurisdiction  ia  brought  to  its 
altention;  and  the  fact  that  it  was  ordered  to 
dismiss  by  a  writ  from  another  court  which  said 
court  had  no  authority  to  issue,  will  make  no  dif- 
fe<«nee. 


1  Iteheariug  denied  December  13,  1897. 

Digitized  by  Google 


Col(k} 


GETTY  T.  HILLEa 


167 


Appeal  from  El  Paso  county  court. 

Action  by  iJonlBe  B.  Miller  against  John 
R.  Getty.  From  an  order  dlsmiaslng  de- 
fendant's appeal  to  the  county  court,  he  ap- 
peelB.  Affirmed. 

Hayes  &  Hoyt  (Ady  &  Klnsl^,  of  counsel), 
for  aiq>ellant.  Rogers,  Cuthbert  &  Ellis  and 
Frank  L.  Woodward,  for  appellee. 

THOMSON,  F.  J.  This  action  was  com- 
menced  the  appellee  against  the  appel- 
lant before  a  Justice  of  the  peace  to  recover 
the  possession  of  certain  premises  which 
the  defendant,  as  alleged,  unlawfully  with- 
held from  her.  The  justice  rendered  Judg- 
ment In  her  favor  for  the  possession  of  the 
property,  and  damages  for  its  detention. 
The  defendant  then  undertook  to  appeal 
from  the  Judgment  to  the  county  court,  by 
filing  with  the  Justice  a  bond  conditioned 
for  the  due  prosecution  of  the  appeal,  the 
payment  of  costs  accrued  and  to  accrue,  as 
well  as  all  damages  the  plslntlff  bad  sus- 
tained or  might  sustain  in  consequence  of 
the  wrongful  detention,  and  the  payment  of 
whatever  Judgment  might  be  rendered  by 
the  appellate  court  on  dismissal  or  trial.  In 
the  county  court  the  plaintiff  moved  to  dis- 
miss the  appeal  for  the  reason  that  the  bond 
given  was  not  a  compliance  with  the  stat- 
ute, and  did  not  entitle  the  defendant  to  an 
appeal.  The  court  overruled  the  motion, 
without  prejudice  to  Its  renewal,  if  the  de- 
fendant should  fail  within  six  days  to  tile 
an  additional  undertaking.  In  a  penal  sum 
fixed  by  the  court,  conditioned  according  to 
law,  with  sufficient  sureties,  to  be  approvtHl 
by  the  Judge  of  the  court  Within  the  time 
named  the  bond  was  filed  and  approved  by 
the  Jndge.  Afterwards,  upon  the  production 
of  a  writ  of  certiorari.  Issued  out  of  the  dis- 
trict court  and  a  Judgment  of  that  court 
ordering  a  dismissal  of  the  appeal,  the  coun- 
ty court  revoked  its  former  order,  and  en- 
tered Judgment  dismissing  the  appeal. 

The  contention  in  behalf  of  the  plaintiff  Is 
that  the  bond  upon  which  the  appeal  was 
taken  did  not  confer  Jurisdiction  of  the 
cause  on  the  county  court;  tnat,  therefore, 
its  order  permitting  the  filing  of  an  addi- 
tional bond  was  void;  and  that  its  final  or- 
der dismissing  the  appeal  was  the  only  one  It 
was  aathorlzed  by  law  to  make  In  the  case. 
For  the  defendant  It  Is  not  disputed  that  the 
appeal  was  invalid.  His  counsel  declines  to 
dlscuBfi  the  question  of  Its  validity.  His 
sole  ground  for  a  reversal  Is  that  the  district 
court  had  no  Jurisdiction  by  certiorari  to  di- 
rect a  modlflcatlott  of  the  first  order  of  the 
conn^  court  and  that,  therefore.  Its  pro- 
ceedings were  void;  and  he  ai^ues  that 
the  Judgment  of  the  district  coui-t  being  of 
no  ^ect  the  county  court  should  have  dis- 
regarded It;  that  the  order  of  the  county 
court  dismissing  the  appeal,  having  been 
made  In  obedience  to  a  void  Judgment  of  the 
district  court,  was  erroneous;  and  a  reversal 


of  that  order  will  leave  the  first  order,  by 
which  the  appeal  was  entertained,  in  force, 
and  entitle  the  defendant  fo  a  trial  of  his 
case  In  the  court  to  which  It  was  appealed. 
Although  counsel  for  the  defendant  makes 
no  argument  upon  the  question  raised  on 
the  other  side  relating  to  the  authority  with 
which  the  county  court  was  Invested  by  the 
attempted  appeal,  that  question  must  be  dis- 
posed of  before  any  other  can  be  considered; 
and,  to  enable  us  to  reach  a  satisfactory  con- 
clusion upon  H>  the  condition  of  the  law  by 
which  appeals  In  such  cases  are  governed 
must  be  Inquired  Into. 

By  section  17  of  an  act  approved  April  10, 
1885,  concerning  forcible  entry  and  detainer, 
an  appeal  bond  to  be  given  by  an  appealing 
defendant  Is  provided  for.  The  bond  which 
the  defendant  first  gave  Is  In  substantial 
conformity  with  the  requirements  of  that 
section.  Section  22  of  the  same  statute  pro- 
rides,  Inter  alia,  that  in  cases  of  appeal 
from  Judgments  upon  causes  of  action  em- 
braced In  subdivision  4  of  section  3,  the  de- 
posit of  rent  money  dnrlng  the  pendency  of 
the  appeal  shall  be  made,  or  Judgment  of 
affirmance  mnst  be  entered.  Sess.  Laws 
18S5,  pp.  229,  230.  Subdivision  4  of  section 
3  relates  only  to  cases  of  forfeiture  by  ten- 
ants for  nonpayment  of  rent  Sess.  Laws 
1885,  p.  224.  This  Is  not  a  case  of  that  kind, 
and  section  22  would  be  unimportant,  and 
would  pass  unnoticed,  were  It  not  that  It 
was  subsequently  amended,  and  mention  of 
It  is  necessary  as  Introductory  to  the  amend- 
ment. By  an  act  approved  April  13,  1891, 
that  section  was  amended  so  as  to  read  as 
follows:  •  *  And  in  the  cases  of  ap- 
peal, from  Judgments  founded  upon  causes 
of  action  embraced  in  subdivision  four  of 
section  3  of  this  act,  the  deposit  of  rent 
money  during  pendency  of  appeal  shall  be 
made,  or  Judgment  of  affirmance  shall  be 
entered  In  the  manner  provided  In  section 
eighteen  of  this  act;  In  all  other  cases  where 
Judgment  Is  rendered  for  the  possession  of 
the  premises  the  party  appealing  from  such 
Judgment  whether  In  J  ustlee  courts  or 
courts  of  record,  shall  In  addition  to  the  un- 
dertaking hereinbefore  mentioned,  make  and 
file  an  additional  undertaking,  with  sufficient 
sureties  to  be  approved  by  the  Justice  or 
court  In  such  sum  as  may  be  fixed  by  such 
Justice  or  court  conditioned  for  the  payment 
to  the  plaintiff  of  all  sums  that  may  be 
awarded  to  the  plaintiff  for  the  use  and  oc- 
cupation of  the  premises  pending  such  ap- 
peal, either  in  said  action,  or  In  any  other 
action  thereafter  Instituted  by  the  plaintiff 
against  said  defendant,  during  the  pendency 
of  said  appeal."  Sess.  Laws  1801,  p.  22S. 
The  bond  required  by  the  foregoing  amend- 
ment was  not  filed  with  the  Justice,  and  it 
was  never  filed,  except  afterwards  in  the 
county  court,  in  pursuance  of  permission 
given  by  that  court.  Now,  It  seems  clear  to 
us  that  the  intention  of  the  statute  Is  that 
the  giving  of  this  bond  or  undertaking  Is  a 
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condition  precedent  to  the  appeal.  By  the 
statute  concerning  forcible  entry  and  de- 
tainer, snits  arising  under  It  mar  ^  brought 
originally  either  before  Justices  of  the  peace 
or  in  courts  of  record;  and  the  act  we  are 
considering  provides  that  the  justice  or  court 
rendering  the  Judgment  shall  fli  the  penalty 
of  the  undertaking,  and  shall  also  approve 
the  undertaking,  and  It  must  be  filed  with 
that  Justice  or  In  that  court.  No  authority 
Is  given  to  the  appellate  court  to  approve 
It,  or  fix  the  sum  in  which  It  shall  be  given, 
or  permit  Its  flttng.  It  la  griven  to  secure 
an  appeal,  and,  In  order  that  there  may  be 
an  appeal,  the  method  which  the  statute  pre- 
scribes must  be  followed.  The  aKwllate 
court  has  no  jurisdiction  of  the  case,  un- 
less It  receives  it  In  the  manner  provided 
by  the  statute;  and,  If  the  appeal  Is  not  In 
conformity  with  the  law,  any  order  which 
the  court  may  make  in  relation  to  It  Is  void, 
except  an  order  dismissing  the  appeal.  The 
plaintiff  appeared  specially  In  the  county 
court  for  the  purpose  of  moving  to  dismiss 
the  appeal.  The  court  In  overruling  her  mo- 
tion exceeded  its  Jurisdiction;  and  when, 
upon  afterwards  ascertaining  that  such  was 
the  case,  It  dlt^mlssed  the  appeal,  it  did  only 
what  it  ought  to  have  done  at  first  Not 
having  done  this,  It  was  Its  duty  to  do  so  as 
soon  as  it  became  awnre  of  its  error.  And 
It  Is  Immatei'lal  In  what  manner  Its  want  of 
Jurisdiction  came  to  Its  knowledge,  whether 
by  a  discovery  which  It  made  for  Itself,  or 
by  arguments  of  counsel,  or  by  means  of 
proceeding  In  certiorari,  valid  or  void.  From 
what  we  have  said,  It  will  be  readily  seen 
that  we  do  not  regard  the  proceeding  In  cer- 
tiorari as  of  any  Importance.  The  only 
question  which  this  appeal  presents,  or  could 
possibly  present,  Is  not  affected  by  It  We 
cannot  review  It,  because  it  Is  not  before  us 
for  such  purpose.  We  may  say,  however, 
that,  if  the  district  court  had  authority  of 
law  to  render  a  decision  In  the  proceeding, 
that  decision  was  binding  on  the  county 
court;  but  if,  on  the  other  hand.  It  was  un- 
warranted, as  being  outside  of  the  powers  of 
the  district  coiirt,  still,  as  It  called  the  at- 
tention of  the  county  court  to  its  own  want 
of  Jurisdiction,  the  latter  court  only  did  its 
duty  in  acting  Jnstnutiy  on  the  Information 
received.  Whatever  may  be  the  merits  of 
the  defendant's  contention  concerning  the 
regularity  of  the  proccedlnprs  of  the  district 
court,  the  dismissal  of  the  appeal  by  the 
county  court  was  right  and  Its  Judgment 
must  be  affirmed.  Affirmed. 


TAUB  V.  aicCLELI..VXI>-COLT  COMMIS- 
SI OX  CO.i 

(Court  of  Appeals  of  Colorsdo.    Oct.  11.  1897.) 
Brs  Judicata— pKBSUHPTiosa  ox  AppeaIi. 
1.  Where  plaintiff  was  eutilled  to  property  that 
came  to  the  hands  of  an  assi^iec  (or  creditors, 

1  Behearing  denied  December  13,  1807. 


and  the  assignee  had  sold  a  portion  thereof,  and 
the  court  permitted  plaintiff  to  replevin  the  un- 
sold portion  only,  he  may  recover  the  value  of 
the  portion  sold  in  a  separate  action,  after  re- 
covering the  unsold  portion. 

2.  Where  an  assignee  for  the  benefit  of  credit- 
ors, having  property  belongiug  to  plaintiff.  Bold 
a  part  thereof,  and  plaiotiff  repleriiied  ihe  uu- 
sold  iK>rtiuu,  and  tluTcafter  obtained  judgment 
for  llie  value  of  the  sold  portion,  it  wUl  be  pre- 
siiinotl,  on  appeal  from  such  judgment,  that  the 
court  itermiitiuK  plaintiff  to  sue  at  first  limitt'il 
his  right  to  seek  rt^covery  of  the  unsold  portiou. 
where  the  order  Is  not  in  the  record. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  of  replevin  by  the  McClelland-Colt 
Commission  Company  against  Abraham  Taub, 
assignee  for  the  benefit  of  the  creditors  of  E. 
Otaser,  Insolvent.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Alfred  Muller  and  Lucius  Welnschenk.  for 
appellant.  T.  J.  O'Donnell,  W.  S.  Decker,  and 
MUton  Smith,  for  appellee. 

THOMSON,  P.  J.  On  the  25th  day  of  April, 
18[)5,  the  McClcliand-Colt  Commission  Com- 
pany sold  and  delivered  to  £.  Glaser  teas  cf 
the  value  of  On  the  7th  of  May  ft^ow- 

Ing,  Glaser  made  a  general  assignment  of  his 
property  to  Abraham  Taub  for  the  benefit  of 
his  creditors.  Taub  duly  qualified  as  as- 
signee, and  entered  into  the  possession  of  the 
property  assigned.  Including  the  teas  men- 
tioned; and  immediately  thereafter,  by  order 
of  the  court  having  Jurisdiction,  proceeded  to 
sell  the  property  at  retail.  Upon  the  execn- 
tlon  of  the  deed  of  assignment  the  commis- 
sion company  rescinded  the  sale  to  Glas^, 
and  unsuccessfully  demanded  the  i^Bseaslon 
of  the  teas  from  the  assignee.  Afterwards 
the  company  brought  Its  action  in  the  same 
court  to  recover  the  possession  of  the  goods, 
alleging  that  Glaser  at  the  time  he  purchased 
them  was  Insolvent;  that  he  obtained  their 
possession  from  the  plaintiff  with  the  Intent 
not  to  pay  for  them;  and  that  the  plaintiff, 
as  soon  as  it  learned  of  Glaser's  fraudulent  in- 
tent, rescinded  the  sale  and  demanded  the 
property.  The  sheriff,  In  executing  the  writ 
of  replevin,  was  able  to  obtain  only  a  portion 
of  the  goods;  the  residue,  of  the  value  of 
$228.40,  presumably  having  been  sold  by  the 
assignee.  At  the  trial  of  the  action  the  court 
submitted  to  the  jury  only  the  question 
whether  the  jdalntlff  was  the  owner  and  en- 
titled to  the  possession  of  the  goods  taken  by 
the  slieriff,  and  expressly  excluded  from  their 
consideration  all  question  of  the  right  of  the 
plaintiff  to  a  verdict  for  the  value  of  the 
goods  which  the  sheriff  failed  to  find.  The 
verdict  was  for  the  plaintiff,  but,  In  accord- 
ance with  the  Instructions,  It  affected  noth- 
ing but  the  goods  which  the  sheriff  had  seiz- 
ed. The  commission  company  then  filed  its 
petition  In  the  same  court  setting  forth  the 
sale  and  delivery  of  the  goods,  the  fraudu- 
lent Intent  of  Glaser  In  purchasing  tbem  and 
procuring  their  delivery  to  him;  the  assign- 
ment to  Tanb;  the  rescission  of  the  sale; 
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ttae  demand  npon  Tanb;  the  salt  In  replevin, 
and  Its  result;  and  praying  an  order  upon 
tlie  assignee  for  the  payment  to  It  of  $226.49, 
the  price  of  the  goods  which  the  sherlOt  bad 
been  unable  to  obtain,  and  concerning  which 
there  had  been  no  adjudication  in  the  re- 
plerln  suit  The  petition  was  heard  upon 
an  agreed  statement  of  facts,  In  which  it 
was  stipnlated  that  all  the  auctions  in  the 
petition  were  true.  The  court  made  an  or- 
der as  prayed,  and  the  assignee  appealed  to 
this  court. 

Upon  the  admitted  facts,  It  Is  clear  that 
no  title  to  the  teas  passed  from  the  peti- 
tioner to  Glaser.  If  goods  are  purchased 
with  the  preconcelTed  design  on  the  part  of 
the  vendee  not  to  pay  for  them,  the  title  stilt 
remains  In  the  Tendoi.  Benj.  Sales,  U  438, 
440,  note  e;  Fox  t.  Webster,  46  Mo.  IBl;  Fer- 
gnson  T.  Carrlngton,  9  Bam.  &  C.  69;  Brock 
T.  Schradsky,  6  Colo.  App.  402,  41  Pac.  512. 
The  assignee  stood  In  the  shoes  of  bis  as- 
signor, and  whatever  claim  in  respect  to  the 
property  the  petitioner  might  have  against 
the  latter  could  also  be  asserted  against 
the  former.  It  was  entitled  to  reclaim  snch 
of  the  goods  as  It  found  In  the  assignee's 
possession,  and  the  conversion  of  a  portion 
of  them  Into  money  simply  gave  It  a  rem- 
edy against  the  fund,  Instead  of  tbe  prop- 
erty Itself.  Ihe  assignee  held  the  fund  in 
trust  for  the  petitioner,  and  must  make  It 
good  from  the  assets  of  the  estate.  Banks 
V.  Rice,  8  Colo.  App.  217,  46  Fac.  615.  Ex- 
cept In  tbe  appellant's  assignment  of  errors, 
end  there  only  Inferentlaily.  no  question  Is 
made  upon  the  foregoing  propositions.  They 
are  not  disputed  in  his  argument.  The  main 
eontroversy  Is  concerning  the  effect  of  tbe 
Judgment  In  replevin  upon  this  proceeding. 
The  contention  of  the  appellant  is  that,  by 
resorting  to  replevin,  the  company  selected 
its  remedy;  that  it  was  entitled  In  that  ac- 
tion not  only  to  Judgment  for  the  posses- 
sion of  the  property  delivered  to  the  sheriff, 
but  to  Judgment  for  the  value  of  tbe  prop- 
erty not  d^lvered;  and  that,  notwithstand- 
ing It  took  Judgment  for  less  than  it  was 
entitled  to,  the  Judgment  Is  a  bar  to  any 
further  controversy  concerning  the  subject- 
m alter  of  that  suit  or  any  part  of  It  The 
law  upon  which  counsel  rely  Is  well  settled. 
A  party  is  not  at  liber^  to  split  a  single 
cause  of  action,  so  as  to  recover  upon  a  por- 
tion at  one  time  and  upon  the  residue  at 
another.  A  Judgment  concludes  the  rights 
of  the  [MxtleB  in  respect  to  tbe  cause  of  ac- 
tlo«  In  which  It  was  rendered,  whether  It 
InUudes  the  whole  or  only  a  part  of  the  de- 
mand sued  on.  Transportation  Co.  v.  Trau- 
be,  50  Mo.  355;  Herriter  v.  Porta:,  23  Cal.  3S5. 
But  we  appr^nd  that  this  rule  is  appli- 
cable only  where  the  plaintiff  Is  nnder  no  le- 
gal restraint  as  to  the  method  he  shall  pur- 
sue In  the  assertion  of  his  rights;  where  he 
has  entire  liberty  In  the  management  and 
conduct  ol  his  snlt;  and  where  the  law  has 
placed  no  Impediment  In  the  vay  of  his  ob> 


talnlng.  In  the  action  he  has  brought,  the 
full  measure  of  relief  to  which  he  Is  entitled. 
The  suit  In  replevin  was  against  tbe  as- 
signee of  an  Insolvent  estate.  Proceedings 
upon  an  assignment  for  the  benefit  of  cred 
Itors  are  regulated  by  statute.  The  adminis- 
tration of  the  estate  Is  directed  and  con- 
trolled by  the  district  court  of  the  county  in 
which  the  deed  of  assignment  is  recorded. 
The  assignee  Is,  in  respect  of  the  property  in 
his  hands,  at  all  times  subject  to  the  order 
and  supervision  of  the  court  or  Its  Judge; 
he  Is  an  officer  of  the  court;  any  Interfer- 
ence with  him  in  the  discharge  of  his  duties 
Is  a  contempt  of  court;  and  no  suit  against 
him  in  relation  to  or  conceming  the  prop- 
erty assigned  is  allowable  without  the  per- 
mission of  the  court  being  first  obtained. 
Sess.  Laws  18S6,  p.  43;  Sess.  Laws  1893,  p. 
64.  When  and  how  an  assignee  may  be 
proceeded  against  In  relation  to  the  property 
or  its  proceeds  is  In  the  discretion  of  the 
court,  and  there  can  be  no  interference  with 
that  discretion  unless  lu  case  of  Its  abuse. 
Tbe  court  harli^  Jurisdiction  authorized  the 
action  In  replevin.  It  was  brought  and  tried 
In  that  conrt,  and,  as  only  part  of  the  prop- 
erty was  found,  the  court  confined  the  re- 
covery In  tbe  suit  to  that  part  It  after- 
wards entertained  and  sustained  a  proceed- 
ing for  an  order  npon  the  assignee  to  pay  to 
the  company  the  money  Into  which  the  other 
part  had  been  converted.  This  proceeding 
was  not  barred  by  the  Judgment  In  replevin, 
because,  by  virtue  of  its  control — a  control 
to  which  the  company  was  compelled  to  sub- 
mit—of the  manner  in  which  the  company's 
claim  should  be  asserted,  the  court  ordered 
the  disposition  of  the  unsold  property  In  one 
proceeding,  and  of  the  money  which  repre- 
sented the  residue  in  another.  The  com- 
pany did  not  voluntarily  split  Its  claim,  and 
after  recovery  npon  a  part  bring  suit  for 
the  remainder.  That  there  was  a  partial 
verdict  which  covered  only  the  property, 
and  a  subsequent  proceeding  which  affected 
the  money,  was  In  consequence  of  a  method 
which  the  court,  In  the  exercise  of  Its  dis- 
cretion, adopted  for  the  adjudication  of  the 
clalm<  No  injury  resulted  to  the  appellant 
from  the  method  porsned,  end  tbe  discretion 
which  the  court  was  autborlSBd  to  cocerdse 
was  not  abused. 

But,  for  the  defendant,  it  Is  urged  that 
when,  by  virtue  of  a  permission  given  by 
the  court  for  tbe  purpose,  the  snlt  in  replev- 
in was  commenced,  the  general  rules  gov- 
erning such  actions  became  applicable;  and 
that,  In  respect  to  the  conduct  of  the  trial 
and  tbe  effect  of  tbe  Judgment  there  could 
be  no  difference  between  this  replevin  and 
other  cases  of  replevin.  Whether,  when,  as 
in  this  instance,  the  conrt  giving  the  per- 
mission and  the  court  in  which  the  suit  is 
brought  are  the  same,  supposing  Its  order 
granting  the  permission  to  be  uncoudltloned. 
It  still  retains  control  of  the  proceeding,  of 
the  manner  In  which  It  shall  be  conducted. 
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and  of  tbe  disposition  which  shall  be  made 
of  It,  until  final  Judgment,  or  whether  In 
such  respects  Its  discretion  Is  exhausted 
when  the  permission  Is  given,  we  do  not  un- 
dertake to  decide.  But  conceding  that  If  the 
order  granting  the  permission  was  without 
qualification  of  any  kind  the  rule  contended 
for  would  obtain,  we  would  still  be  unable 
to  say  that  It  should  be  applied  In  this  In- 
stance. Tbe  text  of  the  order  now  In  ques- 
tion is  not  before  us.  What  Its  limitations, 
if  any,  were,  and  how  far  It  authorized  the 
plaintifF  to  go  In  the  prosecution  of  Its  suit, 
we  are  not  advised.  The  presumptions  are 
in  favor  of  the  regularity  of  the  court's  pro- 
ceedings, and,  nothing  appearing  to  the  con- 
trary, we  must  presume  that  the  permission 
given  restricted  the  plalntKTs  right  of  re- 
covery to  such  of  the  property  as  might  be 
found,  and  that  the  court's  directions  to  the 
Jury  were  In  pursuance  of,  and  in  accordance 
with,  the  terms  of  the  order  granting  tbe 
permission.  The  Judgment  will  be  affirmed. 
Affirmed. 

CONNECTICUT  FIRK  INS.  CO.  t.  SMITH.1 
(Court  of  AppeaU  of  Colorado.  Sept.  13,  1807.) 
IssuBASCB  — M18TAKB  IS  FoLicT  — CosniTioss  — 

WaIVBR— SCFflCIBSCY  OP  EVIOBXCE. 

1.  A  wife  cannot  recover  on  a  policy  on  her 
property  Ittsued  in  her  huKband's  name,  on  the 
theory  that  liie  mistake  was  that  of  tbe  agent, 
where  the  only  evidence  of  the  agent'a  knowl- 
edge of  the  true  ownership  was  the  fact  that  in 
a  conversation  about  other  matters  between  sev- 
eral persons,  including  tbe  agent,  the  ownership 
of  this  properl?  was  mentioned. 

2.  In  an  action  on  a  fire  policy,  whidi,  by  its 
terms,  was  void  if  the  property  was  removed,  un- 
less consent  was  indorsed  tnereon,  it  anieared 
that  tbe  property,  after  its  insurance,  was  re- 
moved from  one  hotel  to  another  where  it  was 
burned  before  any  indorsement  was  made  on 
the  policy;  that  when  insnrod  went  to  the  agents 
they  said  they  would  make  the  indorsement  on 
the  policy  if  it  was  produced  for  the  ptfriwse, 
but  insured  did  not  produce  it  at  any  time,  arid, 
that  there  was  no  waiver  of  the  indorsement. 

3.  A  fire  policy  will  not  be  reformed  on  the 
ground  of  mistake  of  fact  onless  the  proof  is 
clear  and  satisfactory. 

Appeal  from  district  court,  Montrose  county. 

Action  by  Mary  H.  Smith  against  the  Con- 
necticut Fire  Insurance  Company  on  a  fire 
insurance  policy.  From  a  judgment  In  favor 
of  plalntirf,  defendant  appeals.  Reversed. 

Sylvester  G.  Williams,  for  appellant  Hugo 

Selig,  for  appellee. 

BIS8ELI.,  J.  This  not  uncommon  suit  on 
a  fire  insurance  policy  presents  some  very 
novel  and  unusual  features.  The  policy  was 
Issued  to  E.  H.  Smith,  and  covered  property 
which  belonged  to  his  wife.  Mary  H.  The 
Insurance  was  taken  out  when  the  property 
was  In  the  Smith  Hotel,  and  it  was  after- 
wards  burned  In  the  Arlington  Hotel.  What- 
ever may  be  the  opinion  of  the  court  re8i>ect- 


t  Rehearing  denied  December  13,  1807. 


Ing  many  of  the  questions  presented,  this 
suggests  what  we  regard  as  fatal  to  the  re- 
covery. All  matters  whether  of  fact  or  of 
law  will  be  omitted  save  as  they  bear  on  the* 
two  propositions  which  will  be  decided.  On 
the  28th  day  of  Decemt>er,  18W,  the  Connecti- 
cut Fire  Insurance  Company,  through  its 
agents,  Atkinson  &  Reeves,  in  Montrose  is- 
sued a  policy  for  $oOO  to  B.  H.  Smith  on  sun- 
dry household  goods  which  were  located  in  a 
building  on  certain  designated  premises  In 
that  town.  The  building  was  described  as 
one  occupied  as  an  hotel  by  Smith,  and  known 
as  "Smith's  Hotel."  It  contained  many  of 
the  covenants  and  conditions  which  are  found 
In  most  fire  policies.  It  covered  only  the  in- 
terest of  the  assured,  prohibited  other  insur- 
ance save  as  consented  to  in  the  policy,  for- 
bade the  removal  and  transfer  of  the  prop 
erty,  declared  void  all  changes  in  the  terms 
and  conditions  of  it  without  the  consent  of 
the  company  In  writing  Indorsed  thereon,  and 
contained  the  usual  covenant  that  there 
should  be  no  waiver  of  any  condition  unless 
It  should  be  thus  Indorsed.  This  summary 
of  the  conditions  is  ami^e  for  our  purpose, 
since  there  Is  no  unusual  language  found  In 
the  policy  which  requires  special  construc- 
tion. The  parties  do  not  disagree  as  to  the 
proi)erty  fnsureil,  as  to  its  ownership,  nor  as 
to  its  transfer  from  the  Smith  Hotel  to  the 
Arlington.  TTie  suit  was  brought  in  the  name 
of  Mrs.  Smith,  who  was  the  owner,  and  of 
necessity  sundry  matters  were  alleged  !n  or- 
der to  show  tbe  liability  of  tbe  company  for 
the  destruction  of  property  which  belonged  to 
her  on  a  policy  whl<*h  had  been  issued  to  her 
hustmnd.  Generally  speaking,  the  comi^alnt 
alleged  that  Mrs.  Smith  was  the  owner  at 
tbe  time  the  policy  was  underwritten,  but 
that  the  contract  was  made  out  In  the  name 
of  her  husband  through  the  mistake  of  the 
agents,  and  without  any  fault  on  her  part,  and 
with  knowledge  on  the  part  of  the  agents 
that  she  was  the  owner.  She  likewise  char- 
ged that  afterwards,  and  in  March,  18i)5,  be- 
fore the  fire,  she  demanded  of  the  defend- 
ant company  a  correction  of  the  mistake; 
that  the  agents  agreed  to  correct  It,  and  to 
have  It  transferred  to  the  plaintiff.  She 
claimed  to  have  relied  on  this  promise,  and 
did  nothing  further  before  the  fire  happened 
and  the  loss  occurred.  The  only  trouble 
with  this  theory  Is  that  tbe  proof  does  not 
sustain  the  allegations.  It  appeared  on  the 
trial,  and  to  this  extent  there  was  no  dis- 
agreement between  the  witnesses  tliat  for  at 
least  one,  and  proliably  two,  years  prior  to 
the  time  the  present  policy  was  Issued,  like 
policies  for  a  similar  sum,  and  on  the  same 
goods,  located  in  the  same  place,  and  run- 
ning to  the  same  person,  had  been  Issued, 
and  the  one  in  suit  was  but  a  renewal  of  the 
others.  We  therefore  have  antecedent  ex- 
isting insurance  Issued  by  the  Connecticut 
Company  on  the  same  property  to  the  same 
person.  No  complaint  whatever  was  made 
by  Smith  respecting  it,  or  by  Mrs.  Smith,  but 
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the  contracts  were  accepted  bj  the  Insured, 
with  no  request  to  the  a^nts  to  change  the 
policy  in  any  respect,  either  as  to  party  or 
as  to  terms.  It  may  likewise  be  said  to  be 
very  clearly  established  by  the  evidence  that 
the  agents  had  no  knowledge  respecting  the 
ownership,  either  at  the  time  this  policy  was 
issued  or  for  a  year  or  two  theretofore,  and 
probably  none  on  the  29th  of  March,  at  the 
time  the  plaintiff  allied  the  agents  agreed 
to  make  the  change.  Manifestly,  tills  proof 
did  not  even  tend  to  show  that  the  agents 
had  made  any  mistake,  or  that,  If  there  was 
a  mistake,  It  was  one  for  which  the  company 
was  in  any  wise  responsible.  At  the  trial 
there  was  some  testimony  given  by  Mr.  Smith 
to  the  point  that,  when  the  property  was 
about  to  be  removed  from  the  Smith  Hotel 
to  the  Arlin^n,  Atkloscm  and  one  Upton, 
who  represented  some  other  companies,  were 
at  the  Arlington  with  reference  to  a  cliauge 
In  some  policies  theretofore  written  by  Up- 
ton, and  also  with  reference  to  this  poUcy, 
which,  as  will  be  seen  hereafter,  was  to  ba 
altered  so  as  to  cover  the  property  In  the 
Arlin^on  in  place  of  the  other  hotel.  Smith 
attempted  to  give  some  testimony  tending  to 
show  that  there  was  some  statement  respect- 
ing the  ownership  of  the  property  at  that 
date,  and  that  the  agent  Atkinson  was  in- 
formed thai  that  Mrs.  Smith  owned  the  prop- 
erty, and  the  alteration  desired  wonld  extend 
not  on^  to  the  location,  but  would  cover  the 
matter  of  title.  This,  however,  was  not 
clearly  established  by  Smith's  testimony,  and 
It  was  comifletdy  overthrown  by  the  testi- 
mony which  Upton  and  Atkinson  gave.  Up- 
ton testified  there  was  nothing  said  about  the 
ownership  of  the  property,  and  that  what- 
ever could  be  taken  to  refer  to  it  could,  in 
any  event,  be  only  an  Inference  from  a  dis- 
cussion respecting  the  change  In  the  policies 
which  ran  to  Mrs.  Smith,  and  a  permission  for 
$2,000  concurrent  insurance  In  plax»  of  $1,- 
500.  which  had  theretofore  been  the  limit, 
and  the  transfer  of  the  Connecticut  policy  to 
the  Arlington  Hotel.  It  might  possibly  be  a 
matter  of  inference  that,  when  they  were 
talking  about  the  transfer  of  the  Connecticut 
policy  to  cover  the  property  in  the  Arlington 
Hotel,  there  would  be  no  relevancy  to  this 
discussion  as  to  the  Increase  of  the  concur- 
rent Insurance  permitted  on  the  policies 
which  had  been  issued  to  Mrs.  Smith,  unless 
the  Connecticut  policy  was  likewise  to  run 
to  her.  This  is  the  only  baslM  on  which  the 
contention  can  be  supported.  This  is  too  re- 
mote, however,  to  support  a  Judgment  against 
a  company  for  the  loss,  when  both  Upton 
and  Atkinson  directly  testified  that  nothing 
was  said  about  the  ownership  of  the  proper- 
ty at  the  time,  and  what  they  say  about  it  Is 
totally  undiluted.  We  therefore  conclude 
there  was  no  evidence  tending  to  show  that 
tlwre  was  any  agreement  to  insure  Mrs. 
Smith's  i^perty  either  in  the  Smith  Hotel  or 
the  Arlington,  and  no  le^tinuite  evidence 
which  eatabllslied,  and  scarcely  any  which 


even  tended  to  the  iralnt.  that  the  policy  had 
be«i  by  mistake  so  written  as  to  insure  Mr. 
Smith's  property,  and  not  that  which  be- 
longed to  his  wife,  Mary  H.  It  is  true,  Smith 
said  that  originally  the  policy  ran  to  his 
wife  on  the  property  in  the  Smith  Hotel,  but 
there  was  nothing  whatever  to  show  that 
Smith  did  not  likewise  have  pr(^)erty  there, 
and  nothing  which  even  tended  to  bring 
home  to  the  agent's  knowledge  that  the  par- 
ticular property  covered  by  the  policy  be- 
longed to  the  wife  rather  than  to  the  hus- 
band. We  therefore  conclude  there  was  no 
evidence  which  even  tended  to  establish  a 
mistake  in  the  contract.  What  may  be 
shown  on  a  subsequent  trial  It  is  Imposaibie 
for  us  to  imagine,  but,  as  the  case  now 
stands,  the  verdict  is  entlx^  nnsupported  on 
this  proposition. 

We  now  come  to  the  statement  of  the  focts 
which  bear  on  another  legal  proposition,  which 
has  been  strongly  pressed  on  our  attention. 
We  shall  only  discuss  one  branch  of  It,  and 
shall  entirely  ignore  the  point  that  we  are 
urged  to  decide  that  under  the  peculiar  phrase- 
ology of  this  contract  there  could  be  no  waiver 
of  a  condition  unless  the  waiver  was  indorsed 
in  wrlthig  on  the  policy.  This  branch  of  the 
inquiry  has  been  one  of  much  controversy 
among  the  courts,  and.  as  counsel  suggests,  has 
never  been  decided  in  the  state;  and  we  are 
disinclined  to  express  our  opinion  about  it  be- 
cause our  judgment  can  l>e  very  safely  rested 
on  the  other  basis,  and  we  prefer  to  wait  the 
possible  settlement  of  It  1^  the  court  whose 
conclusion  would  establish  the  law  of  the  state. 
As  has  already  be«i  stated,  the  policy  covered 
property  in  the  Smith  Hotel.  It  was  to  be 
transferred  to  the  Arlington.  About  this 
there  is  no  question,  and  it  is  equally  clear 
the  agents  wore  informed  of  the  Intention 
of  the  assured  to  transfer  it,  were  request- 
ed to  change  the  policy  to  cora:  the  prop- 
erty In  the  new  locality,  and  that  there  waa 
some  understanding  between  the  agent  and 
Mr.  Smith  respecting  It.  It  Is  a  little  difficult 
to  state  exactly  what  we  conclude  firom  the 
testimony  without  possibly  going  too  far  In  the 
expression  of  our  opinion,  and  thereto  unduly 
influencing  the  Jury  on  the  subsequent  trtaL 
We  shall  avoid  it  as  much  as  possible,  dnqtly 
stating  that  In  the  case  as  It  now  stands  the 
evidence  shows  what  we  h^  state.  It  Is  cm- 
ceded  that  application  was  made  to  the  ag^ts 
for  the  purposes  of  a  transfer.  It  is  equally 
true  the  agents  consented  to  the  transfer,  and 
agreed  to  change  the  policy  to  com  the  prop- 
erty in  the  new  locality.  The  only  dispute,  if 
there  be  any,  Is  respecting  the  terms  and  condi- 
tions under  which  the  transfer  was  to  be  mode. 
The  assured  attempts  to  bring  the  case  within 
those  decisions  which  hold  that,  wh^  the 
agent  agrees  to  do  a  thing,  and  the  assured 
relies  upon  the  promise,  to  his  detriment,  the 
company  shall  not  afterwards  be  psmltted  to 
contend  the  condition  or  the  limitation  was  not 
expressed  as  provided  for  by  the  policy,  to  wit. 
by  on  indorsement  in  writing,  ^nUi  case  does 
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not  come  within  either  the  restricted  or  the 
most  liberal  decisions  on  this  subject.  What 
the  evidence  ehows  Is  that  when  Smith  went 
to  the  agents,  Atlflnson  &  Keeves,  to  make  the 
transfer,  they  said  they  were  willing^  to  consent 
to  it,  and  would  make  the  Indorsement  on  the 
poUcy,  If  he  would  produce  it  for  the  purpose. 
There  was  no  consent  at  any  time  expressed  by 
the  agents  to  a  transfer  without  the  Indorse- 
ment, nor  did  they  agree  that  the  property 
might  be  transferred,  and  the  consent  thereaft- 
er indorsed.  Smith  was  told  to  bring  the  pol- 
icy to  the  office,  and  they  would  make  the  In- 
dorsement consenting  to  the  transfer.  This 
Smith  failed  to  do.  Subsequently  one  of  the 
agents— Atkinson— wait  to  get  the  policy,  in 
order  to  do  that  which  the  insured  desired,  to 
wit,  indorse  the  consent.  Smith  himself  testi- 
fies that  on  the  28th  of  March,  at  the  time  of 
the  conversation  rolled  upon  to  show  the  mis- 
take, Atkinson  came  up  to  get  the  policy,  for 
the  purpose,  as  Atkinson  said,  of  making  the 
indorsement  Smith  did  not  ^ve  it  to  him,  for 
the  reason,  as  he  himself  testified,  that  he 
was  bxifry,  and  did  not  know  just  where  It  was, 
and  asked  him  to  call  a^n.  He  did  not  recol- 
lect that  Atkinson  called  the  second  time,  al- 
though Atkinson  himself  directly  testified  that 
he  went  there  twice  for  the  purpose.  It  is 
thus  very  evident,  even  on  the  plaintlGTs  own 
case,  that  there  was  no  agreement  or  promise 
by  the  agents  to  conwnt  to  the  transfer  except 
by  the  indorsement  for  which  the  policy  Itself 
provided.  When  It  comes  to  the  defendant's 
testimony,  both  the  ag&ita  testified  that  the 
only  suggestion  was  that  on  the  production  of 
the  policy  they  would  Indorse  on  it  whatever 
he  wanted  with  respect  to  a  change  of  loca- 
tion. It  is  thus  and  thereby  made  evident  the 
assured  was  not  misled  to  his  prejudice,  and 
there  la  no  room  for  the  application  of  the  doc- 
trine of  a  waiver  of  a  condition  of  the  policy 
resulting  from  the  declarations  and  acts  of  the 
agrat,  and  nothing  to  show  that  the  assured 
was  misled  to  his  prejudice.  This  Is  the  basis 
of  nearly  all  of  the  derisions  which  hold  that 
conditicns  inny  be  waived,  although  there  is  an 
express  limitation  in  the  policy  on  the  right  of 
the  agent  to  waive  them  without  a  written  in- 
dorsement. We  are  therefore  not  called  on  to 
decide  as  to  the  scoi»e  or  effect  of  that  provision 
of  the  policy  which  forbids  the  waiver  of  any 
conditions  by  an  agent  without  an  ludoj-sement 
In  writing,  because  there  never  was  any  agree- 
ment by  the  agent  to  waive  tlte  condliioa  ex- 
cept in  the  fonu  provided  for  in  the  policy,  of 
whk'h  the  nssnred  was  advised;  and  tlic  agents 
did  nothing  and  said  nothing  upon  which  tiie 
nssurcil  had  any  rigltt  to  rely,  and  which 
would  constitute  a  waiver  of  the  perfMinance 
of  that  nxiulrement  of  the  policy  in  the  form 
siMH'itietl  by  Its  terms. 

This  statement  and  this  discussion  Illus- 
trate very  clearly  the  difficulty  with  the 
case.  According  to  tlie  Instructions  which 
the  court  gave,  many  questions  were  left  to 
the  jury  which  were  not  properly  involved, 
and  the  court  refused  sundry  and  divers  in- 


stmctiong  asked  by  the  defendant  which  It 
ought  to  have  given  In  order  to  enable  the 
jury  to  pass  correctly  upon  the  Issues.  It 
does  not  seem  Important  to  recite  those  In- 
structions, which  are  numerous  and  dab- 
orate,  since  the  points  to  which  they  refer, 
and  to  which  we  have  already  adverted,  wUl 
be  clear  from  a  very  simple  statement  The 
jury  were  undoubtedly  told  that  the  atten- 
tion of  the  defendant  was  called  to  the  error 
as  to  the  person  with  whom  the  company 
contracted,  and  that  it  waa  dAimed  the 
agents  agreed  to  make  a  correction  In  the 
policy  80  as  to  protect  Mrs.  Smith  against 
loss  by  fire.  The  jury  were  left  to  deter^ 
mine  whether  the  defendant  company  did 
agree  to  make  such  correction  and  assign- 
ment as  she  claimed,  and  the  court  stated 
that,  if  the  jury  should  find  snch  to  be  the 
fact,  she  was  entitled  to  recover  as  though 
the  policy  had  been  originally  in  her  name. 
This  was  undoubtedly  error,  because,  under 
the  testimony,  there  was  no  snch  question 
in  the  case  at  all.  There  was  nothing  what- 
ever to  show  that  the  company  bad  agreed 
to  issue  a  policy  to  Mrs.  Smith,  and  hardly 
any  evidence  that  there  was  a  mistake  in 
Issuing  it  to  her  husband,  and  the  case  was 
barren  of  proof  which  warranted  the  sub- 
mission to  the  jury  of  the  question  whether 
the  company  had  agreed  to  change  the  pol- 
icy in  its  terms  to  run  to  Mrs.  Smith  in  place 
of  her  husband,  and  to  see  that  It  was  as- 
signed to  her,  and  covered  her  Interest  in 
the  pro)>erty.  The  duty  of  the  plaintiff  In 
respect  to  the  proof  which  must  be  offered  if 
a  contract  is  to  be  corrected  and  made  to 
run  to  one  who  is  not  a  party  to  It  by  Its 
terms  Is  tolerably  well  settled.  The  policy 
will  not  be  reformed  on  the  ground  of  a  mis- 
take of  fact  unless  the  proof  is  clear,  con- 
vincing, and  satisfactory,  and  It  must  be  free 
from  any  reasonable  controversy.  The  bur- 
den of  establishing  the  facts  respecting  It 
is  upon  the  plaintiff;  and.  If  the  plaintiff 
falls  at  all  in  any  of  these  particulars,  he 
does  not  become  entitled  to  have  the  policy 
reformed  and  enforced  as  thus  altered.  In- 
surance Co.  V.  Wood  (Neb.)  69  N.  W.  Wl; 
Trustees  of  St.  Clara  Female  Academy  r. 
Delaware  Ins.  Co.  (Wis.)  66  N.  W.  1140. 
This  case  is  barren  of  proof  to  bring  It  with- 
in the  scope  of  these  wdl-settled  rules. 
Smith  testified  that  the  property  was  bis 
wife's,  and  he  supposed  tlte  agent  knew  It, 
although  he  never  advised  him  about  It; 
and  his  supposition  Is  based  on  the  fact  that, 
according  to  his  testimony,  a  policy  was  la- 
sued  to  her  on  property  In  the  Smith  Hotel, 
and  that  this  policy,  which  ran  to  him,  was 
In  renewal  either  of  another  which  ran  to 
him.  or  of  one  which  ran  to  bis  wife;  and, 
if  the  first.  It  was  a  renewal  of  one  which 
had  run  to  his  wife  on  property  In  that 
liouso.  This  does  not  show  that  there  was 
any  mistake  In  making  out  this  policy  to  him 
in  place  of  to  her.  There  might  have  been 
a  change  ot  ownership.  It  might  have  cot- 
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ered  other  property.  Nothing  was  eald  to 
the  agents  about  tt,  and  they  testified  they 
had  no  knowledge  respecting  its  ownership. 
The  plaintiff  failed  to  produce  the  policies  to 
show  that  they  lan  to  ber,  and  not  to  b!m, 
were  the  same  In  form  and  In  renewal  of  the 
same  policy;  and  we  are  surprised  that  she 
was  permitted  to  give  any  testimony  re- 
specting the  terms  of  those  Instmments  with- 
out producing  the  policies  themselves.  But, 
far  beyond  all  this,  when  we  resort  to 
Smith's  own  testimony,  we  find  that  he  first 
discovered  the  mistake  In  the  policy  after 
the  fire.  It  Is  true,  Mr.  Smith  states  that 
Upton  was  employed  by  bis  wife  to  see  to 
the  transfer  and  fixing  up  of  these  various 
policies  In  the  Arlington,  and  says  that  be 
tltought  from  what  was  said  it  was  under- 
stood the  policy  was  to  be  changed  to  Mrs. 
Smltfa,  and  therefore  run  to  her,  and  not  to 
him;  but  Upton  himself  testified  that  he 
was  not  the  agent  of  Mrs.  Smith  at  all,  did 
not  represent  her  In  any  way,  and  was  only 
there  for  the  purpose  of  fixing  up  the  policies 
In  the  companies  which  he  represented. 
Smith  testified  that  he  never  considered  It  of 
any  consequence  until  he  was  getting  ready 
for  ttiis  suit  He  says  that  prior  to  the  loss 
It  did  not  occur  to  him  that  It  made  any  dif- 
ference whether  there  was  a  change  In  the 
name  of  the  person  Insured  or  It  was  per- 
mitted to  stand.  l%e  agents  directly  tes- 
tified that  they  were  without  knowledge  on 
the  subject,  and  never  understood  him  to 
make  any  application  for  a  change  in  the 
name  of  the  assared,  or  any  other  alteration 
save  as  to  the  locally  of  the  property.  Un- 
der these  circnmstances,  this  Is  not  the  clear, 
satisfactory,  and  convincing  proof  which 
the  cases  require,  and  the  court  erred  in  sub- 
mitting that  question  to  the  jury.  Unless 
this  question  was  an  open  one,  which  the 
Jury  might  determine,  it  is  very  manifest 
the  plaintiff  could  not  recover,  but  a  verdict 
should  have  been  directed  for  the  defendant, 
because  the  suit  was  brought  in  the  name 
of  a  person  with  whom  the  company  did  not 
contract,  to  whom  they  were  not  liable,  who 
had  DO  right  to  enforce  the  agreement,  and 
who  by  proof  had  shown  that  the  proper^ 
belonged  to  ber,  and  therefore  was  not  cov- 
ered by  the  policy. 

The  court  did  not  correctly  advise  the  jury 
with  respect  to  the  question  of  waiver.  The 
defendant  asked  numerous  instructions  on 
the  subject,  which  suggested  the  true  rule 
respecting  It,  although  perhaps  they  were 
not  entirely  accurate  In  the  form  in  which 
they  were  put,  but  they  were  suflJcIently  so 
to  save  the  question.  Under  the  evidence 
there  was  no  question  respecting  the  lia- 
bility of  the  company  because  of  any  waiver 
of  conditions  by  the  agent  which  were  not 
Indorsed  upon  the  policy,  and  the  sole  ques- 
tion to  be  submitted  to  the  jury  was  wheth- 
er the  agents  agreed  to  make  the  proper  in- 


dorsements on  the  policy  with  reference  to 
the  change  of  locality  where  the  property 
was  to  be  kept,  and  whether  the  failure  to 
make  that  indorsement  tesoltod  from  the 
neglect  of  the  plaintiff  to  produce  the  policy 
or  the  neglect  of  the  agents  to  get  It  under 
any  agreement  between  them  and  the  assur- 
ed by  which  the  company  would  be  bound. 
Sk)  far  as  we  can  see,  as  the  case  now  stands, 
the  agents  made  no  agreement  to  consent  to 
a  transfer  of  the  property  from  the  Smith 
Hotel  to  the  Arlington  except  on  a  perform- 
ance of  the  condition  of  the  policy,  to  wit 
by  an  indorsement  thereon.  If  such  was 
their  agreement,  and  the  jxtrj  should  so  find, 
then  the  failure  to  show  such  an  indorse- 
ment would  undoubtedly  bar  the  plaintiff's 
recovery,  because  there  was  no  walvw  et 
the  condition  which  the  policy  contained.  It 
Is  undoubtedly  the  rule  that  where  the  agent 
makes  an  agreement  to  change  the  terms 
and  conditions  of  the  policy,  but  only  in  con- 
formity to  Its  requirements,  the  company 
could  not  be  bound  by  any  other  waiver  of 
the  conditiott.  The  authorities  all  seem  to 
agree  that,  unless  there  is  a  waiver  proven, 
or  facts  proven  from  which  a  waiver  could 
be  inferred  otherwise  than  in  accordance 
with  the  conditions  of  the  policy.  It  will  not 
be  binding  on  the  company.  Where  the 
agreement  whl(±  the  agent  makes  Is  simply 
to  do  that  which  the  assured  requests,  and 
to  do  it  only  In  the  way  which  the  policy 
requires,  the  company  may  not  be  bound 
without  proof  of  a  compliance  with  this  con- 
dition, because  the  agent  restricts  his  con- 
sent to  a  performance  In  conforml^  with  its 
limitations.  As  the  case  now  stands,  such  Is 
the  record.  The  agents  both  testified  that 
they  only  agreed  to  a  change  of  the  property 
from  the  Smith  Hotel  to  the  Arlington  by  In- 
dorsing the  consent  on  the  policy.  As  they 
put  it,  "Whatever  yon  want,  we  will  assent 
to,  if  you  will  bring  the  policy  down  here, 
and  permit  ns  to  put  It  on."  This  is  totally 
undented.  The  plaintUTs  own  testimony 
tended  in  the  same  direction.  Therefore  tt 
was  Improper  to  leave  the  question  to  the 
jury  as  to  whether  there  could  be  a  parol 
waiver  of  a  condition  which  the  company  re- 
quired should  be  written  on  the  policy,  be- 
cause there  was  nothing  In  the  case  to  Justi- 
fy any  such  statement  ot  the  law.  What  the 
case  may  show  on  the  subsequent  trial  we 
cannot  foresee,  but,  unless  there  be  some 
very  grave  change  in  the  evidence  in  this 
particular,  it  Is  manifest  that  upon  this  point, 
OS  well  as  upon  the  other,  the  plaintiff  must 
be  defeated.  The  plaintiff  was  not  entitled 
to  recover  upon  the  case  as  she  made  it. 
The  court  erred  In  some  of  Its  instructions 
to  the  jury,  and  in  refusing  others  which  the 
defendant  asked  upon  the  propositions  which 
have  been  determined;  and  for  the  errors 
committed  in  these  particulars  the  cause 
will  be  reversed  and  remanded.  Reversed. 
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MBRCHANTS'  INS.  00.  OF  NEWARK,  N.  3^ 

y.  NEW  MEXICO  LUMBER  CO.» 
(Court  of  Appeal!  of  Colorado.    Oct.  11,  1897.) 
InimANOB— Waitik  or  Ooxditiors— Evidbmob^ 

AUTHOBITT  OF  AaiHT— "CUAH- 
aPACt"  Cladbb. 

1.  An  inmrer  cannot  be  preaunied  to  have 
waived  the  condition  that  a  clear  space  must  be 
kept  around  the  insured  property,  merely  from 
the  (act  that  it  knew  the  condition  was  violated. 

2.  On  May  11th  inaurer's  agent,  who  had  writ- 
ten a  policy  for  insured  on  other  property,  told 
insured  that  he  was  not  complying  with  the  con- 
dition of  bis  policy  requirius  him  to  keep  a  clear 
■pace  around  the  insared  pnmerty.  whereupon 
iDBured  promised  to  comply.  June  3d  the  agent 
wrote  the  policy  in  suit,  which  also  contained  a 
"dear-space"  clause.  Biid,  that  he  was  not 
shown  to  have  known  that  such  clause  was  vio- 
lated. 

3.  An  Insurer's  local  agent,  authorized  to  con- 
tract for  insurance  and  to  receive  premiums,  had 
sometimes  estimated  and  adjusted  small  losses, 
and,  on  reporting  to  insurer's  general  manager, 
would  be  authorized  to  settle  and  pay.  He  had 
written  the  policy  sued  on;  but,  when  the  loss 
occurred,  insurer  denied  all  liability,  and  in- 
•tmcted  him  to  take  do  action  In  uie  matter. 
Afterwards  he  made  an  agreement  for  settle- 
ment, which  insurer  repudiated,  field,  that  the 
settlement  was  void,  as  the  agent  had  no  author^ 
ity  to  make  it. 

4.  In  determining  the  distance  between  a  mill 
and  insured  property,  to  show  a  violation  of  the 
clause  requiring  a  clear  apace  of  100  feet  around 
the  property,  the  insurer  may  measure  from  » 
.shed  attaclied  to  the  mill, 

5.  Where,  after  a  loss.  Insurer's  local  agent, 
without  anthority,  agreed  to  settle  upon  receipt 
of  an  increased  premium,  and  insurer  repudiated 
Bach  "ttlement,  and  did  not  receive  the  increased 
premium,  it  need  not  tender  the  money  paid  to 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  the  New  Mexico  Lumber  Com- 
pany against  the  Merchants'  Insurance  Com- 
pany of  Newark,  N.  J.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed. 

Sylvester  G.  WiUlama.  for  a«peUant 
Hartzell  &  Steele,  tot  aMwllee. 

BISSELL,  J.  To  discuss  the  65  errors 
which  the  appellant  has  assigned,  and  ex- 
press an  opinion  about  the  various  proposi- 
tions of  law  which  are  supposed  to  be  sug- 
gested by  the  record,  and  which  may  be  said 
to  be  either  directly  or  collaterally  Involved, 
would  prolong  this  opinion  beyond  any  rea- 
sonable limits.  It  will  therefore  be  confin- 
ed to  the  discussion  of  m  few  general  ques- 
tions which  are  declslre  of  the  appeal,  and 
an  Indication  of  the  basiB  on  which  the  cause 
must  be  tried. 

The  action  was  brought  by  the  New  Mex- 
ico Lumber  Company  against  the  Merchants' 
Insurance  Company  of  Newark,  on  a  policy 
of  insurance  issued  In  Denver  on  June  3, 
1893,  by  Anthony  Sweeney,  who  was  then, 
and  for  sometime  theretofore  had  been,  the 
local  agent  of  the  company  In  Denver.  The 
policy  was  written  on  what  is  known  as 
the  "New  York  standard  totm,"  but  contaln- 


1  Rehearing  denied  December  13,  1897. 


ed  a  written  warranty,  inserted  at  the  time 
the  policy  was  prepared  and  executed,  which 
Is  known  to  the  insurance  world  as  a  "dear- 
space  clause."  It  was  substantially  &  war- 
ranty that  a  clear  space  of  100  feet  should 
be  maintained  between  the  property  Insur- 
ed, which  was  lumber,  lath,  and  shingles, 
and  any  woodworking  or  manufacturing  es- 
tabllshmenit,  and  that  the  space  should  not 
be  used  for  the  handling  or  piling  of  lumber 
for  temporary  purposes,  tramways  upon 
which  lumber  was  not  piled  aJone  being  ex- 
cepted. It  was  agreed  that  a  violation  of 
tbe  warranty  should  render  the  policy  null 
and  void.  The  principal  defense  was  based 
on  the  alleged  breach  of  this  clear-space 
clause.  A  statement  of  Mr.  Sweeney's  re- 
lation to  the  company,  the  extent  and  char- 
acter of  his  authority,  and  the  circumstan- 
ces surrounding  the  execution  and  delivery 
of  the  policy,  are  Indispensatle,  not  only  to 
an  understanding  of  the  cuse,  but  also  as  a 
basis  for  the  application  of  the  legal  rules 
by  which  the  rights  of  the  parties  must  be 
measured.  Mr.  Sweeney  was,  by  virtue  of 
the  letter  of  appointment  from  the  insurance 
company,  a  local  agent  of  the  corporation, 
with  power  expressly  conferred  to  write  in- 
surance and  deliver  policies  in  Denver  and 
its  immediate  vicinity.  As  the  agent  of  the 
company,  he  was  Intrusted  with  policies  al- 
ready signed,  which  be  filled  out  and  deliv- 
ered to  parties  with  whom  he  did  business 
from  time  to  time,  as  the  applications  were 
accepted  and  approved  by  taim.  Under  the 
letter  of  appointment,  his  powers  were  only 
to  be  exercised  In  tbe  city  and  Its  imme- 
diate environments. 

The  question  of  the  authority  of  the  agent 
became  one  of  pronounced  Importance  at 
tbe  trial  of  tbe  case;  and,  In  the  malnte- 
ni^uce  of  their  contention  that  his  author!^ 
was  broador  than  what  was  expressed  in 
the  letter  of  appointment,  the  plaintiffs  of- 
fered testimony  to  the  point  that,  at  divers 
and  sundry  times,  Sweeney  had  Issued  poli- 
cies In  various  other  localities  within  the 
limits  of  Colorado,  distant  from  Denver,  and 
In  various  sections  of  the  state,  of  which  the 
company,  of  course,  had  notice,  and  which 
they  had  accepted  and  carried.  This  testi- 
mony was  directed  to  that  portion  of  the  de- 
fense which  denied  the  authority  of  the 
agent  to  Issue  the  policy  on  the  proper^  In 
New  Mexico.  The  lumber  company  bad  Its 
mill,  lumber,  lath,  and  shingles  which  were 
insured  near  Azotea,  N.  M.,  and  the  Insur- 
ance company  contended  that  Sweeney  bad 
no  right  to  Issue  a  policy  on  property  sit- 
uate in  that  locality.  The  company  never 
accepted  tbe  policy  (as  will  subsequently 
appear),  save  as  they  might  be  concluded 
by  the  agent's  acts.  It  apiieared  from  the 
proof  that  Sweeney  had  written  very  con- 
siderable insurance  on  two  properties  Iocat< 
ed  very  near  tbe  same  point  One  belonged 
to  tbe  Biggs  Lumber  Company,  and  tbe  oth- 
er to  the  appdlee.   Ur.  Biggs  was  connect- 
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ed  with  that  company,  and  was  also  the 
president  of  the  appellee.  Sweeney  had  Is- 
sued quite  a  number  of  policies  In  various 
companies  to  these  two  corporations,  cov- 
ering their  mill  property  and  manufactured 
products,  which  policies  were  In  force  at 
the  time  the  one  In  suit  was  delivered.  Prior 
to  the  date  of  the  present  policy,  and  on  the 
11th  of  May,  Biggs,  the  president  of  the 
Xew  Mexico  Comi»any,  and  McGinnlty,  Its 
secretary,  were  In  Mr.  Sweeney's  office,  and 
had  a  discussion  respecting  the  situation  and 
coodltlOD  of  the  property.  It  seems  that,  a 
few  days  prior  to  that  time,  I^ee,  one  of  the 
witnesses  for  the  defendant,  who  was  spe- 
cial agent  and  adjuster  for  the  National  In- 
surance Company  of  Hai^ford,  which  had  a 
policy  on  one  or  both  of  these  properties, 
had  been  down  Inspecting  the  property. 
Lee  had  a  general  authority  from  the  Hart- 
ford Company,  and  his  duties  were  to  in- 
spect property  on  which  policies  had  been 
written,  to  appoint  agents  for  his  own  com- 
pany, and  to  adjust  losses  for  them  as  well  as 
for  other  Insurers.  According  to  Lee's  testi- 
mony, when  he  ln8i>ected  the  property,  he 
found  that  neither  In  the  case  of  the  Biggs 
Lumber  Company  nor  in  the  case  of  the  New 
Mexico  Lumber  Company  had  the  condition 
of  the  clear-apace  warranty  been  observed, 
and  loose  lumber  and  material  were  piled 
within  less  than  100  feet  of  the  mill.  At  this 
date  the  policy  in  suit  had  not  been  written, 
but  the  other  policies  referred  to  were  out- 
standing, and,  as  has  been  suggested,  many 
of  them  were  represented  by  Mr.  Sweeney. 
On  receipt  of  Lee's  report,  and  apparently 
as  a  result  of  it,  this  interview  between  Mr. 
Biggs,  Mr.  McGlnnlty,  and  Mr.  Sweeney  was 
had.  The  importance  of  the  conversation 
is  somewhat  emphasized  by  the  further  con- 
sideration that  the  rate  of  Insurance  where 
this  clear-space  warranty  was  inserted  and 
observed  was  2%  per  cent.,  and,  where  the 
warranty  was  not  Inserted  and  not  observ- 
ed, the  rate  was  9  per  cent.  At  this  Inter- 
view Mr.  Sweeney  stated  that  unless  the 
property  was  Immediately  put  In  condition, 
and  a  clear  space  of  100  feet  left,  he  would 
charge  tbem  the  full  rate  of  9  per  cent.,  or 
cancel  the  policies,  and  the  companies  would 
not  carry  the  Insurance  at  the  rate  of 
pec  cent,  under  existing  conditions.  They 
both  then  assured  Mr.  Sweeney  that  this 
Rhoold  be  immediately  doue;  that  Mr.  Biggs 
was  returning  that  night  to  Azotea,  and  his 
demands  should  be  immediately  and  fully 
complied  with.  No  particular  report,  state- 
ment or  information  seems  to  have  been 
subsequently  or  otherwise  given  to  Mr. 
Sweeney.  Prior  to  the  3d  of  June,  one  of 
the  irallcies  carried  on  one  of  the  properties 
of  the  appellee  had  been  written  by  the 
Phoenix  Insurance  Company  through  Mr. 
Sweeney,  but  the  Phcenli  Company  ordered 
their  policy  canceled.  JIcGlnnity,  the  sec- 
retary of  the  appellee,  thereupon  made  ap- 
plication to  Mr.  Sweeney  for  additional  in- 


surance, and  the  polioy  in  suit  was  prepar- 
ed and  delivered  to  him.  Nothing  was  said 
between  the  parties  at  that  time  about  the 
condition  of  the  property,  and  the  only  evi- 
dence of  the  intention  of  the  company  re- 
specting the  warranty  comes  from  the  Inser- 
tion of  the  written  clause  which  is  found  in 
the  contract.  It  was  accepted  by  the  sec- 
retary without  objection,  aud  the  principal 
question  in  the  case  comes  from  the  alleged 
breach  of  that  warranty. 

The  property  was  destroyed  by  fire  on  the 
5th  day  of  Jime,  1893,  two  days  after  the  pol- 
icy was  written.  Intomedlate  tlie  Issuance  of 
the  policy  and  tiie  destruction  of  the  property, 
the  Insurance  company  was  without  knowl- 
edge that  the  policy  bad  been  Issued;  and  the 
report  of  the  agent  noting  the  Issue  was  re- 
ceived at  the  office  of  the  general  manager  in 
Chicago  in  the  same  letter  which  contained  the 
report  of  the  fire.  Inunedlately  on  receipt  of 
this  letter  advising  the  manager  of  the  policy 
and  of  the  loss,  telegraphic  instructions  were 
sent  to  Mr.  Sweeney  to  take  no  action  under 
the  policy  tmtll  further  instructions.  The  ex- 
act reason  for  this  is  not  apparent  One 
other  policy  had  been  antecedently  placed  by 
Mr.  Sweeney  on  the  stock  and  lumber  of  the 
Biggs  Company,  wMch  the  general  manager  or- 
dered canceled.  This  may  be  of  very  little 
consequence  so  far  as  the  New  Mexico  Ltunber 
Company  Is  concerned,  because  they  were,  of 
course,  without  knowledge  of  It;  but  It  tends 
to  support  the  contrition  of  the  Insurance  com- 
pany ttmt  Mr.  Sweeney  was  without  authority 
to  issue  policies  on  property  in  that  territory, 
and  that  his  actual  authority  was  expressed  In 
his  letter  of  appointment,  subject,  perhaps,  to 
Its  apparent  enlargement  by  reason  of  his  pre- 
vious acts  in  writing  policies.  Immediately  on 
the  happening  of  the  Are,  several  adjusters 
visited  the  scene  of  the  fire,  to  ascertain  its  ex- 
tent the  prolmble  value  of  the  material  de- 
stroyed, and  the  situation  of  the  property  at  the 
time.  These  parties  made  diagrams  of  the  mill 
as  it  had  stood,  the  lumber  as  it  had  been 
piled,  and  the  relation  between  the  lumber  and 
other  manufactured  products  with  reference  to 
the  mill  proper,  and  iiarticularly  as  bearing  on 
the  question  whether  the  dear-space  warranty 
contained  In  probably  many  of  the  policies  had 
been  obsen-ed  by  the  assured.  Evidence  was 
given  by  these  witnesses  tending  to  show  that 
there  had  been  a  breach  of  the  warranty,  and 
that  lumber  and  ties  had  been  piled  within  con- 
siderably less  than  100  feet  of  the  mill,  wheth- 
er taken  from  one  of  its  corners,  or  from  hoods 
or  sheds  connected  with  It,  and  really  a  part  of 
the  establishment.  There  would  seem  to  be 
but  very  slight  question  as  to  the  breach  of 
the  warranty.  The  plaintiff  did  not  substan- 
tially controvert  it,  and  It  may  be  said  that  his 
reply  practically  conceded  that  there  had  pos- 
:;ib]y  been  a  technical  violation  of  the  clause, 
to  which  admlRilon  they  were  probably  induced 
by  the  fact  that  one  of  the  parties  In  interest 
had  affixed  his  signature  to  a  diagram  found  in 
the  record,  which  somewhat  clearly  demou- 
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Btrated  Hbe  violation.  Oonnsel  for  the  lumber 
company  argues  two  somewhat  Inconsistent 
propositions  respecting  tbe  matter:  First,  tbat 
there  was  no  violation;  and,  second,  tliat,  If 
there  was  a  vlolattoa  of  the  condition.  It  was 
waived  by  the  asent  at  the  time  tue  policy  was 
issued.  In  the  course  of  tiie  opinion  we  shall 
commmt  on  both  of  these  positions. 

On  the  r^jNuts  of  the  adjusters  who  visited 
the  fire  and  Inspected  the  property,  the  various 
Insurance  companies  for  a  while  contested 
tiielr  liability  for  the  loss,  and  the  matters  pro- 
ceeded by  way  of  negotiation  between  th^  as- 
sured and  the  companies  for  several  months. 
Equally,  and  In  the  December  following,  the  va- 
rious insurance  companies  seem  to  have  come 
to  an  agreement  of  settlemoit  with  the  as- 
sured, the  basis  of  wUch  was  that  tbe  insured 
should  pay  the  difference  between  2^  per  cent 
and  the  rate  charged  when  the  warranty  was 
not  contained  in  the  policy,  to  wit,  9  per  cent 
Sweeney,  assuming  to  act  on  behalf  of  the 
Merchants*  Insurance  Company,  acceded  to  the 
Imposition,  and  agreed  to  carry  It  out  for  that 
company.  Thereupon  the  lumber  company 
gave  him  a  diwk  fox  9130,  which  would  be  the 
difference  between  the  actual  amount  paid, 
¥50,  and  tbe  rate  which  would  have  been  char- 
ged had  the  poUi^  been  written  without  the 
warranty.  When  Qiis  was  done,  Mr.  Sweeney 
advised  the  general  manager  in  Chicago  of  his 
act,  debited  his  own  account  with  the  amount 
received,  and  credited  himself  with  the  various 
sums  to  which  he  was  entiaed.  The  company 
promptly  Kpndlated  the  settlement,  denied 
Sweeney's  authority  to  make  It,  and  refused  to 
settle  his  account  on  that  basis.  The  manager 
and  the  secretary  of  the  compai^  both  testified 
that  the  company  never  acc^ted  the  money, 
and  declined  to  settle  Mr.  Sweeney's  accounts 
on  that  basis.  Tbe  conqiany  offered  the  testi- 
mony of  one  of  the  admlnlstratora  of  Mr. 
Sweeny's  estate  with  reference  to  the  final 
adjustment  of  anunuits  between  the  insur- 
ance company  and  the  Sweeney  estate.  The 
court  ruled  the  testimony  out,  although  the  ev- 
idence of  the  secretary  of  the  company  on  this 
subject  was  received  without  objection. 

In  this  connection  It  may  be  well  to  refer  to 
a  letter  which  Is  found  In  the  record,  although 
not  In  tbe  abstract,  and  given  very  considerable 
promlnrace  In  the  brief  of  counsel  tor  the  ap- 
pdlee,  and  to  which  they  attach  very  great 
Importance.  It  was  written  by  Mr.  Sweeney  to 
Mr.  Rogers,  t2ie  manager,  concerning  this  loss. 
It  was  written  after  the  fire,  on  the  8th  of  July, 
and  Is  a  very  strong  and  urgent  request  on  the 
part  of  Mr.  Sweeney  to  recognize  the  liability 
of  the  company  under  the  contract,  and  to  set- 
tie  the  loss  and  pay  tbe  lumber  company  the 
full  amount  of  the  policy.  It  is  wholly  unnec- 
essary to  either  comment  on  the  letter  and  its 
general  terxas,  or  the  position  of  Mr.  Sweeney 
with  reference  to  this  particular  policy,  or  his 
evident  desire  to  procure  Its  adjustment  and 
settlenoent  for  people  who  bad  for  many  years 
been  strong  and  valuable  customers  of  his  of- 
fice.  The  only  port  of  It  of  any  significance  or 


hnportance  1b  that  which  refers  to  the  knowl- 
edge he  had  respecting  the  condition  of  the 
property  at  tiie  time  the  policy  was  issued. 
What  he  said  about  this  matter  is  In  the  follow- 
ing language:  "I  knew  of  the  condltlcoi  of  tbe 
property  insured  from  Mr.  Le^  who  Inspected 
this  risk,  and  the  Biggs  Brothers'  similar  risks 
at  Cbama,  only  a  few  weeks  before  tbe  flr^ 
and  reported  both  to  me— the  Biggs  *A  1'  and 
this— as  not  being  in  good  order.  I  called  up 
both  Mr,  Bi{^  (who  happened  to  be  in  Denver) 
and  Mr.  Mctiinnity,  to  my  oSice,  and,  in  the 
presence  of  Mr.  Lee,  told  both  ownera  that,  un- 
less the  property  Insured  was  put  in  good  con- 
dition at  once,  I  would  advance  the  rate  to  10 
per  cent,  or  cancel  the  policies.  Mr.  Bl^ 
returned,  and  at  once  began  putting  the  prop- 
erty In  order  as  required."  This  Is  all  tbe  let- 
ter contains  which  bears  on  the  case,  and  whldi 
is  pertinent  to  the  discussion  at  the  law  of 
waiver.  In  sui^rt  of  tiie  lumber  company's 
contention  respecting  the  anthoiity  of  Mr. 
Sweeny,  and  tbe  claim  that  his  powers  were 
not  simply  those  of  a  local  agent,  with  the 
right  to  effect  insurance  and  receive  premiums, 
and  to  tbat  extent  to  bind  the  company,  and 
that  they  were  those  ot  a  goieral  ag^t,  an  of 
whose  acts  should  be  binding  and  conclusive 
on  tbe  Insurer,  evidence  was  offered  to  the 
point  that,  on  various  occasions  after  fina  had 
occurred,  Mr.  Sweeney  had  adjusted  the  losses, 
made  his  report  to  tbe  oonipany,  and  had  paid 
them,  and  charged  them  up  In  his  account 
Tbe  furtlicst  extent  to  which  this  testlnuxiy 
would  tend  to  go  would  be  to  support  the  claim 
that  under  some  circumstances  he  had  the  right 
to  estimate  and  adjust  the  loss,  without  wait- 
ing for  the  Intervention  ot  a  special  adjuster, 
and,  on  a  r^rt  to  the  general  manager  of  the 
company,  would  be  authorized  to  Bettie  and  to 
pay.  The  testlnumy  was  not  very  strong  In 
this  direction,  because  In  most  of  the  cases  it 
would  apiKar  that  the  r^rt  was  nude,  and 
Mr.  Sweeney  inatructed  to  send  on  proofi^ 
when  the  loss  would  be  settled  according  to  fats 
report  and  rei,)re8eutatlons.  There  was  noth- 
ing In  the  case  to  show  that  he  was  a  general 
adjuster  for  the  company,  or  that,  as  a  rule, 
he  acted  In  that  capacity,  or  that  there  was  a 
departure  from  the  practice  which  prevails  In 
all  companies  to  send  a  general  adjuster  to  in- 
spect and  determine  tue  loss  other  than  In  tbose 
coses  where  very  small  amounts  were  Involved. 
There  was  no  evidence  tending  to  show  that 
Mr.  Sweeney  was  a  general  agent  of  the  com- 
pany, unless  that  authority  can  be  derived  from 
proof  of  those  special  acta  which  have  beei 
refrared  to. 

Everything  has  been  stated  whldi  Is  es- 
sential to  a  clear  understanding  of  the  case. 
We  are  quite  inclined  to  suggest  this  limita- 
tion, because  the  conditions  under  which  the 
law  of  Insurance  Is  to  be  applied  so  constant- 
ly vary,  and  are  affected  by  bo  many  differ- 
ent circumstances  and  situations,  that  It  is 
ntteily  impossible  to  so  state  a  general  prop- 
osition of  Insurance  law  that  it  Is  not  liable 
to  mlsconstructlTU,  unless  it  1b  read  with  rcf- 
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erence  to  the  particular  case  decided.  While 
thia  Is  a  general  principle,  true  In  all  cases, 
it  la  particularly  true  in  this  class  of  litiga- 
tion. At  the  conclusion  of  the  trial,  the  de- 
fendant asked  a  very  large  number  ol  In- 
structions, and  the  court  Instructed  the  Jury 
at  considerable  length.  The  defendant  com- 
pany asked  aome  29  Instructions,  and  the 
court  gave  some  7  or  8,  part  of  which  em- 
braced different  propositions.  Error  Is  laid 
on  the  refusal  of  the  court  to  instruct  the 
jury  as  requested,  and  also  on  the  Instruc- 
tions which  the  court  gave.  It  Is  Impossible 
for  us  to  state  all  of  them,  or  even  to  refer 
to  them  spedficaJly.  We  are  only  able  to 
state  generally  that  many  were  asked  which 
ought  to  have  been  given,  and  some  given 
which  ong^t  to  have  been  refused.  When  we 
come  to  the  dlscuBsion  of  the  law,  the  prln- 
dples  laid  down  will  point  out  the  errors 
committed,  and  enable  the  court  on  the  sub- 
seQueut  trial  to  avoid  them. 

Very  much  of  the  difficulty  which  ordinarily 
surrounds  an  Inaurance  case  Is  eliminated  by 
the  character  of  that  clause  of  the  contract 
on  which  the  company  prindpally  relied  for 
its  defense.  We  are  not  at  all  concerned 
with  the  materiality  of  It,  or  its  Importance 
to  the  Insurer,  because  the  very  object  of 
this  BpeclAc  provision  is  to  avoid  any  question 
between  the  parties  resEKCting  either  Its 
terms  or  Its  obligation.  It  Is  not  a  contract 
to  be  construed,  and  Its  length  and  breadth 
measured  and  determined,  and  there  Is  no 
question  of  hardship  or  of  equity.  It  is  a 
naked  matter  of  agreement,  by  which,  if  it 
be  la  force,  the  assured  is  himself  bound; 
and,  if  be  baa  violated  It,  he  may  not  re- 
cover on  bis  contract  There  Is  no  necessity 
to  discuss  the  qnestlon  of  the  existence  of  the 
agreement  and  Its  violation.  On  the  plead- 
ings and  the  proof  as  they  now  stand,  no  ver- 
dict could  be  rendered  which  would  be  up- 
held which  should  And  either  that  the  clause 
was  not  within  the  contract  or  that  It  had 
not  been  violated. 

Tbo  contract  and  Its  violation  being  as- 
sumed. It  only  remains  to  be  considered 
whether  anything  was  done  by  one  who  had 
aathorlty  to  represent  the  company  in  the 
matter  about  which  he  assumed  to  act,  and 
whether  what  he  did  ae  a  mixed  matter  of 
law  and  fact  would  destroy  the  operative 
force  of  the  agreement  The  Importance  of 
the  inquiry  respecting  the  authority  of  the 
agent  and  the  extent  of  his  power  will  be 
clearly  exhibited  by  a  general  suggestion  of 
the  teuor  of  the  court's  instructions  on  this 
subject,  and  a  suggestion  of  the  position  as- 
sumed by  the  defendant  on  the  trial.  It  will 
ivobably  render  the  discussion  a  little  more 
perspicuous  If  we  briefly  recall  In  this  con- 
nection what  the  case  shows  about  this  mat- 
ter, and  the  force  which  the  appellee  attempts 
to  give  to  the  agent's  acts.  It  will  be  re- 
membered that  on  the  11th  of  May  the  ad- 
juster and  inspector,  Lee,  reported  to  Mr. 
Sweeney  the  condltioa  of  the  property,  and 
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the  failure  on  the  part  of  both  the  Blgga 
Company  and  the  New  Mexico  Lumber  Com- 
pany to  maintain  the  clear  space.  An  In- 
terview was  Immediately  had  bet^Teen  Mr. 
Sweeney  and  the  president  and  secretary  of  the 
two  companies.  Biggs  and  McGinnlty,  and 
they  were  both  Informed  that  all  the  then 
outstanding  policies  represented  by  Mr.  Swee- 
ney would  be  canceled  or  9  per  cent  pre- 
mium charged  unless  the  property  was  Im- 
mediately put  In  proper  condition.  As  rep- 
resenting the  two  companies,  both  these  par- 
ties  agreed  that  this  should  be  done  and  the 
terms  of  the  warranty  comiilled  with.  It  was 
agreed  that  one  of  them  should  hnmediately 
return,  and  do  whatever  was  necessary  to 
comply  with  the  terms  of  the  Insurance  con- 
tract On  June  3d,  when  the  policy  in  suit 
was  executed,  nothing  was  said  about  the 
condition  of  the  property,  and  the  warranty 
was  written  In.  When  the  property  was  de- 
stroyed, on  the  6th  of  June,  the  company, 
through  its  general  manager,  Rogers,  repudi- 
ated the  agreement;  and  the  company  there- 
after, so  far  as  concerns  Its  officers,  its  di- 
rectory, or  Its  general  manager,  never  ac- 
cepted the  contract,  admitted  Its  validity,  or 
agreed  to  pay  It  Negotiations  were  there- 
upon immediately  entered  Into  between  the 
adjusters  and  representatlvea  of  the  various 
companies  which  carried  the  insurance, 
wherein  Mr.  Sweeney  participated,  looking 
to  a  settlement  of  the  dispute,  and  an  ar- 
rangement whereby  the  validity  of  the  vari- 
ous policies  should  be  conceded,  and  an  eq- 
uitable adjustment  made  of  the  differences 
between  the  Insurers  and  the  Insured.  These 
negotiations  were  prolonged  for  months,  and 
until  the  December  following,  when  the  par- 
ties who  were  authorized  to  act  on  behalf  of 
the  other  Insurance  companies  came  to  an 
agreement,  sul^tantlaliy,  that  if  the  assured 
would  pay  the  difference  between  the  pre- 
mium of  per  cent.,  which  had  been  paid, 
and  the  9  per  cent  which  was  charged 
where  the  policies  contained  no  such  war- 
ranty, the  companies  would  adjust  the  losses, 
and  pay  the  amount  of  the  losses  proven. 
Mr.  Sweeney  assumed  to  act  on  behalf  of 
the  Merchants'  Insurance  Company,  saying 
that  he  repres«Lted  them,  and  would  accept 
the  arrangement  Thereupon  the  officers  of 
the  New  Mexico  Lumber  Company  paid  him 
*130. 

To  ascertain  whether  what  was  done  by 
Mr.  Sweeny  would  bind  the  company,  and 
permit  a  recovery,  notwithstanding  the  terms 
of  the  contract  of  insurance  and  the  estab- 
lished breach,  the  relation  which  Mr.  Sweeney 
bore  to  the  company  must  be  carefully  ex- 
amined and  determined.  It  must  be  con- 
ceded  that  the  authority  of  an  Insurance 
agent  Is  not  always  measured  by  the  terms 
and  limitations  contained  In  his  warrant  of 
authoritj'.  Courts  Very  properly  hold  that 
the  authority  of  an  agent  is  co-extensive  with 
the  business  Intrusted  to  his  care.  Parties 
dealing  with  an  agent  have  a  right  to  rely. 
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not  only  on  the  actual  authority  conferred 
by  his  warrant,  but  also  on  his  apparent  au- 
thority. It  has  therefore  frequently  been  ad- 
judged that  an  agent  who  Is  given  authority 
to  enter  into  contracts  of  insurance,  and  who 
has  policies  in  his  possession,  signed  by  the 
officers  of  the  company,  may  have  a  much 
broader  and  more  extensive  authority  for 
many  purposes  connected  with  Insurance  con- 
tracts than  the  very  limited  power  conferred 
by  his  letter  of  Instructions.  Agents  of  tbis 
description  are  frequently  held  to  have  power 
to  waive  various  conditions  contained  In  the 
policy,  permit  changes  of  location,  use  of 
other  modes  of  lighting  the  premises  than 
those  specified,  authorize  the  carriage  and 
storage  of  extrahazardous  materials,  and 
many  other  matters  which  ordinarily  could 
not  be  done  or  consented  to  by  a  local  agent 
with  authority  simply  to  take  applications 
and  receive  premiums.  The  authority  of  the 
agent  is  also  sometimes  held  to  be  enlarged 
by  the  power  which  he  has  exercised  to  the 
knowledge  and  with  the  consent  of  the  com- 
pany in  other  cases  relating  to  the  adjust- 
ment and  settlement  of  losses.  As  we  look 
at  the  case,  these  matters  are  not  necessarily 
involved  in  this  inquiry,  though  we  have  a 
right  to  use  the  adjudications  on  these  and 
collateral  matters  for  the  purpose  of  ascer- 
taining whether  what  Mr.  Sweeney  attempt- 
ed to  do  was  within  the  actual  or  apparent 
scope  of  his  authority,  whether  the  plaintiff 
had  a  right  to  rely  on  this  real  or  apparent 
power,  and  whether  what  he  did  can  be 
held  to  bind  the  company  and  to  estop  them 
from  setting  up  this  defense.  It  may  very 
safely  be  assumed  that  no  power  will  be 
presumed  to  be  possessed  by  the  agent,  wheth- 
er he  be  a  special  or  a  so-called  general 
agent,  which  Is  either  not  actually  or  appar- 
ently within  Its  limits.  The  great  trouble  is 
that  courts  are  totally  unable  to  define  what 
a  special  or  what  a  general  agent  Is,  in  terms 
which  shall  make  the  definition  applicable  to 
each  particular  case;  so  that  It  by  no  means 
follows  that,  when  an  agent  is  called  a  gen- 
eral agent,  be  possesses  certain  power,  and, 
when  be  Is  called  a  special  one,  the  power 
may  not  be  taken  to  be  within  the  limits  of 
his  authority.  The  powers  of  agents  result- 
ing from  peculiar  conditions,  the  force  of 
particular  limitations,  and  the  presumptions 
which  may  be  legitimately  indulged  In  be- 
cause of  their  acts,  are  very  fully  exemplified 
by  the  numerous  authorities  on  this  ques- 
tion. Quinlan  v.  Insurance  Co.,  133  N.  Y. 
3."»6,  31  N.  E.  31;  Weed  v.  Insurance  Co.,  116 
N.  Y.  10,  22  N.  E.  229;  Ermentrout  v.  Insur- 
ance Co.,  63  Minn.  305,  05  X.  W.  63.->;  Bush 
V.  Insurance  Co.,  63  N.  Y.  531;  Gould  v.  In- 
surance Co.,  90  Mich.  302,  51  N.  W.  455;  Kyte 
T.  Assurance  Co.,  144  Mass.  43,  10  X.  E.  518; 
Biggs  V.  Insurance  Co.,  88  N.  C.  141;  Gross 
T.  Insurance  Co.,  92  Wis.  656,  66  X.  W.  712; 
Hanklns  V.  Insurance  Co.,  70  Wis.  1,  35  X.  W. 
34. 

From  these  authorities  It  Is  Ter7  clear  It 


may  not  be  Inferred  from  what  Mr.  Sweeney 
did  with  reference  to  the  Merchants'  Insur- 
ance Company  that  he  was  a  general  agent, 
and  that  the  act  which  he  attempted  to  per- 
form In  December  subsequent  to  the  fire 
was  within  the  scope  of  his  authority.  Tbe 
case  exhlbhe  many  Instances  of  small  fires 
which  were  reported  to  the  Merchants'  In- 
surance Company  during  his  agency,  which 
Mr.  Sweeney  assumed  the  power  to  estimate 
and  in  one  sense  adjust.  These  he  reported 
to  the  company,  and,  thereafter  making  and 
forwarding  proofs,  was  Instructed  to  pay. 
The  payments  were  apparently  subject  to 
tlie  approval  of  the  general  manager.  These 
acts  undoubtedly  might  be  proved  to  show 
the  extent  of  the  power  possessed  by  the 
agent,  and  would  under  some  circumstances 
be  of  strong,  If  not  persuasive,  force.  In 
determining  whether  the  space  clause  was 
waived  at  the  time  the  policy  was  Issued. 
But,  In  the  light  of  the  evidence  In  this  di- 
rection, it  is  of  slight  consequence,  because, 
as  a  matter  of  law,  what  was  done  by 
Sweeney  when  he  issued  this  policy  did  not 
waive  the  space  clause.  It  must  be  conced- 
ed that  on  the  11th  of  May  he  was  told  of 
the  condition  of  the  property.  Tbe  agent 
may,  wtth  some  Inexactness,  be  said  to  have 
bad  this  knowledge  at  the  time  the  policy 
was  Issued.  But  the  question  still  remains, 
what  force  and  effect  Is  to  be  given  ho  that 
knowledge?  We  cannot  bold  that  this 
knowledge,  acquired  on  May  lltb,  was  pres- 
ent to  Mr.  Sweeney's  recollection  on  June  3d; 
nor  can  we  hold  that  knowing  It  this  fact 
ralHes  a  presumption  of  a  waiver  of  the  war- 
ranty. The  knowledge  was  obtained  prior 
to  the  making  of  the  present  contract,  and, 
when  the  information  was  received,  there 
was  an  express  agreement  made  by  the  rep- 
resentatives of  the  company  to  put  the  proi>- 
erty  In  the  condition  required  by  the  war- 
ranty. Because  he  had  knowledge  on  tbe 
11th  of  May  that  there  was  a  breach  of  a 
condition  contained  In  the  outstanding  poli- 
cies, we  may  not  presume  an  Intention  on 
his  part  to  waive  the  condition  when  he  In- 
serted It  In  the  policy  Issued  on  the  3d  of 
June.  If  the  polI<7  had  been  issued  on  the 
11th  of  May*  and  there  had  been  no  promise 
to  put  tbe  property  in  condition,  then  there 
might  be  a  presumption.  AVe  are  not  at  lib- 
erty, however,  to  presume  from  hla  knowl- 
edge of  the  situation  on  the  11th  of  May 
that,  when  be  Inserted  an  express  condition 
that  the  space  should  be  kept  clear,  he  was 
without  the  intention  to  make  It  a  binding 
part  of  the  contract  Tbe  one  presumption 
cannot  be  based  on  the  other,  nor  is  it  a  nat- 
ural presumption  from  the  situation  and  con- 
dition of  affairs.  Ward  v.  Insurance  Co.,  €6 
Conn.  227,  33  Atl.  WZ,  It  is  equally  true 
that  an  Intention  may  not  be  presumed  from 
the  mere  possession  of  knowledge.  There 
must  be  some  evidence  In  the  case  tending 
to  show  an  intention  on  the  part  of  the 
agent  to  waive  IL   Stone  t.  Insurance  Co., 
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153  Mass.  47S,  27  X.  E.  6;  Inaarance  Co.  t. 
Jolmsoit,  4  Kan.  App.  7,  45  Pac.  T22;  Devena 
Ixunrance  Co.,  83  N.  Y.  168.  The  defend- 
aat  asked  many  Instrnclioiis  to  this  point, 
which  with  a  good  deal  of  accuracy  and 
some  pern>lcalty  stated  the  law  as  we  an- 
nounce It.  We  find  nothing  In  those  which 
the  court  gare  which  covered  this  subject, 
and  we  think  the  court  erred  In  refusing  to 
give  them.  It  Is  exceedingly  doubtful 
whether  the  third  liutmction,  respecting  the 
belief  of  the  plaintiff  with  r^erence  to  the 
apparent  authorl^  possessed  by  tSb  agent, 
was  applicable  to  the  cas&  There  was  noth- 
ing to  show  that  the  ^alntlfl  had  any  knowl- 
edge whatever  on  the  subject,  and  therefore 
the  question  of  bis  belief  was  tritally  unim- 
portant and  foreign  to  the  case. 

We  now  come  to  the  principal  question  In 
the  caae.  It  Is  very  closely  allied  to  the 
one  already  discussed,  and  must  be  settled 
1^  the  aseertalnmoit  of  the  authority  of 
The  agent,  and  the  force  and  effect  of  his 
acts.  The  discussion  which  has  already  been 
had  req;>ecting  the  antlu>rlty  of  an  agent, 
the  methods  to  be  pursued  to  determine  It, 
and  the  legal  conclusion  which  may  be 
drawn  from  the  proof  on  this  matter,  must 
be  lM>me  In  mind  while  we  discuss  this  par- 
tknilar  question.  It  may  be  aptly  character- 
ized as  one  respecting  the  poslti(m  occupied 
by  the  agent,  Mr.  Sweeney.  The  Inquiry  Is: 
Was  he  a  special  or  was  be  a  general  agent, 
and.  If  either,  was  the  thing  which  be  did 
within  the  apparent  scope  of  bis  authority, 
and  Is  the  company  bound  by  wbat  he  did, 
and  therein  estopped  to  assert  the  breach, 
whldi,  being  estaUlshed,  was  a  perfect  de- 
fense to  the  suit?  It  will  be  remembered 
that  Mr.  Sweoiey's  agreemoit  to  walre  the 
warranty  is  to  be  found  In  wbat  he  did 
minithB  after  the  ton  occurred.  During  all 
tbe  intervening  time  the  company  had  refus- 
ed to  be  bound  by  the  policy.  There  had 
been  no  adjustment  of  tbe  loss.  The  com- 
pany had  directed  Mr.  Sweoiey  not  to  settle 
It.  The  gmeral  manager,  Bogers,  had  de- 
dined  to  be  bound  it,  or  accept  It  as  an 
eidatlng  oUlgation;  and  tbe  secretary  at  the 
company,  at  Newark,  took  the  same  position. 
It  la  tfaeiefi»e  true  that  during  all  this  time 
the  lumber  company  were  advised  of  the 
contention  of  tbe  Insurance  company.  This 
case  then  differs  very  largely  from  other 
caws  In  which.  In  reliance  on  the  state- 
menta  of  the  agent  ttie  parties  have  proceed- 
ed with  negotlaitlonB  with  respect  to  proofs 
of  losa  and  other  matters,  and  have  incurred 
expmditures,  which  have  been  aometlmea 
held  to  famish  a  new  and  adequate  ctmsld- 
mtlon  for  an  agreement  made  an  agent 
after  a  loss,  and  In  respect  to  matters  which 
mj^ht  not  otherwise  be  taken  to  lie  within 
tbe  scope  of  bis  autborlly.  We  have  beeo 
referred  to  no  case,  nor  have  we  been  able 
to  ibid  any  in  our  researches,  wbldi  goes  to 
The  extent  of  holding  that  an  agreement  to 
wiUve  a  forfeiture  already  incurred,  and  to 


waive  a  breach  of  a  warranty  contained  In 
the  contract  of  insurance,  could  be  made  by 
an  agent  after  the  happening  of  a  loss,  un- 
less the  agent  pro  hac  vice  represented  the 
company.  It  Is  this  condition  which  occa- 
sions the  dlfi^ulty  with  the  lostroctlons 
which  the  court  gave  on  the  subject  of 
agency.  The  Jury  were  told  that  a  general 
agent  of  the  company  had  a  right  to  waive  a 
forfeiture,  and.  If  Sweeney  was  the  general 
agent  of  tbe  company,  be  had  authority  to 
accept  the  payment  of  the  additional  pre- 
mium, and  thereto  bind  the  company  to 
pay  the  loss,  notwithstanding  the  forfeiture. 
We  do  not  need  to  abstract  or  state  the  In- 
structions on  this  subject,  nor  those  asked  by 
the  defendant,  which  correctly  defined  the 
rights  of  the  company  and  the  limitations  on 
the  power  of  the  agent.  It  is  enough  to  say 
that  there  was  nothing  In  tbe  testimony 
which  tended  to  show  that  Mr.  Sweeney 
was  a  geuM-al  agent,  possessing  such  unlim- 
ited powers,  whose  acts  and  negotiations  fol- 
lowing the  h»8,  and  carried  on  for  months 
afterwards,  and  In  the  face  of  the  protest  by 
the  officers  and  general  manager  of  the  com- 
pany respecting  their  liability,  would  be 
binding  on  the  company,  and  operate  as  a 
waiver.  There  have  been  some  cases  which 
considered  the  question  of  the  authori^  of 
the  agent  after  a  loss  has  happened,  and 
they  universally  recognize  the  distinction 
between  tbe  powers  of  an  agent  after  loss, 
and  the  powers  which  he  may  possess  by  ac- 
tual appointment,  or  by  Inspection  of  the 
property  at  the  time  tbe  policy  Is  Issued,  or 
probably  during  its  life,  and  up  to  tbe  time 
the  loss  happens.  Insurance  Co.  v.  Young, 
86  Ala.  424,  fi  South.  116;  Smith  v.  Insur- 
ance Co..  60  Vt  682,  15  Atl.  3r>3;  Bowlln  v. 
Insurance  Co..  36  Minn.  433,  31  N.  W.  850; 
Assurance  Co.  v.  Douli,  12  Can.  Sup.  Ct.  446. 

There  are  many  matters  which  agents  may 
under  some  circumstances  waive.  It  has 
been  held  that  th«e  may  be  a  waiver  of  the 
proof  of  loss,  and  of  the  time  during  which 
suit  may  be  commenced,  and  other  excep- 
tlims  which  It  is  not  needful  to  notice.  The 
present  case  presents  no  such  condition. 
The  property  was  insured  on  the  3d,  destroy- 
ed on  the  6th,  and  immediately  thereafter 
tbe  agent  was  notified  by  tbe  general  man- 
ager to  take  no  action  on  the  policy  until 
further  instructions.  This  was  on  the  13tb 
of  June.  There  is  nothing  In  tbe  case  to 
show  that  the  lumber  company  or  its  officers 
were  In  any  wise  advised  that  Sweeney  had 
any  extraordinary  pow^  which  would  au- 
thorize him  to  make  a  contract  for  the  set- 
tlement of  tbe  loss,  or  to  agree  to  accept  the 
additional  premium  and  bind  the  company. 
Then  is  nothing  which  shows  or  tends  to 
show  that  Mr.  Sweeney  was  possessed  of  a 
general  agent's  authority,  broad  enough  In 
its  limits  to  Include  the  performance  of  those 
acta  of  compromise.  Tlie  trouble  Is.  It  Is  to* 
tally  Impossible  for  a  layman  to  understand 
the  difference  lietween  a  special  and  a  gen- 
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eral  agency.  The  word  "geneml"  has  a  very 
broad  significance  to  the  lay  mind.  When 
vre  recognize  the  dlfflcntty  which  courts  ex- 
perience In  their  attempts  to  determine  what 
Is  a  general  agent,  and  the  extent  and  lim- 
its of  his  powers.  It  can  be  very  readily  seen 
that  the  use  of  that  term  would  tend  to 
mislead  the  Jury,  and  they  would  naturally 
infer  the  agent  bad  a  greater  authority  than 
the  law  would  imply  without  an  express 
grant  of  It  It  can  hardly  be  said  that  he 
was  a  general  agent,  but,  If  he  was,  he  was 
not  a  general  agent  with  authority  to  waive 
the  forfeiture  after  loss.  If  his  agency  was 
broad  enough,  either  when  the  policy  was 
Issued  or  during  its  life,  to  permit  him  to 
waive  the  warranty,  there  Is  nothing  In  the 
record  by  which  an  Intention  on  his  part  to 
waive  it  was  established,  nor  anything  from 
which  It  can  be  legally  and  Justly  presumed. 
The  instruction  that  a  general  agent  has  au- 
thority to  waive  a  forfeiture,  and.  If  the 
Jury  should  find  that  Sweeney  was  a  general 
agent,  they  were  at  liberty  to  conclude  that 
he  had  authority  to  make  the  settlement  and 
accept  the  additional  premium,  was  clearly 
erroneous.  He  was  no  such  agent,  jrassessed 
of  no  such  authority,  nor  Is  there  anything 
In  the  record  to  Justify  a  belief  by  the  New 
Mexico  Lumber  Company  that  be  had  It  As 
we  have  already  said,  none  of  the  matters 
proven,  or  all  of  them  together,  would  make 
Mr.  Sweeney  a  general  agent  of  the  compa- 
ny, with  authority  to  bind  them  by  a  com- 
promise of  this  description,  without  proof  of 
a  change  in  the  condition  of  the  assured, 
which  would  either  constitute  a  new  consid- 
eration, or  show  that  he  was  misled  to  his 
prejudice,  whereby  the  company  would  be 
estopped  to  set  up  this  defense. 

The  court  instructed  the  Jury  that  If  they 
believed  from  the  evidence  that  when  the 
policy  was  Issued,  Sweeney  was  a  general 
agent  and  had  actual  knowledge  of  the  con- 
dition of  the  property  Insured,  and  knew 
that  the  warranty  was  not  observed,  the 
space  clause  was  waived,  because  of  that 
knowledge.  I%i8  was  error,  because  there 
was  no  evidence  In  the  case  which  warrant 
ed  It 

Among  the  numerous  assignments  Is  one 
laid  on  the  refusal  of  the  court  to  Instruct 
the  Jury  respecting  the  condition  of  the  mill 
property,  and  the  relation  of  the  plies  of 
lumber  to  the  100-foot  clause,  and  the  basis 
on  which  that  limit  was  to  be  determined. 
In  other  words,  there  was  evidence  to  show 
that  there  were  within  that  100-foot  space 
piles  of  lumber  and  ties,  whether  the  point 
be  taken  from  a  permanent  comer  of  the 
mill,  or  from  that  which  was  a  part  of  It, 
being  a  shed  or  hood  attached  to  It  and 
really  a  part  of  the  structure.  The  com- 
pany asked  an  Instruction  that  the  distance 
should  l>e  estimated  from  the  hood  or  shed 
attached  to  the  mill,  and  not  necessarily 
from  a  permanent  comer.  This  was  clearly 
righ^  and  the  Jury  sbonld  have  been  so  In- 


structed, although,  as  the  evidence  now 
stands.  It  would  not  seem  to  be  a  matter  of 
very  grave  importance.  Insnrance  Go.  t. 
&oe.  71  Wis.  S3.  86  N.  W.  604. 

Some  point  Is  made  on  the  proposition  that 
there  was  no  ofFer  on  the  part  of  the  com- 
pany to  return  the  premium  which  had  been 
paid  to  Mr.  Sweeney.  We  do  not  so  under- 
stand the  terms  and  eflFect  of  the  conditions 
contained  In  the  policy.  It  may  sometimes 
happen  that  If  a  company  attempts  to  can- 
cel a  policy,  It  Is  bound  to  return  the  pre- 
mium, In  order  to  Insist  on  the  Invalidity 
of  the  contract;  but  this  does  not  seem  to 
be  that  Mnd  of  a  case.  The  contention  Is 
that  the  company  was  bound  to  return  what- 
ever had  been  paid.  In  order  to  make  tJie  de- 
fense available.  This  does  not  even  gen- 
erally seem  to  be  true.  Blaeser  v.  Insurance 
Co.,  37  Wis.  31;  Insurance  Oo.  v.  WUlls,  70 
Tex.  12,  6  S.  W.  82S.  It  can  hardly  be  tme 
In  the  present  case,  because  they  never  got 
the  9130  which  was  a  portion  of  the  estab- 
lished premium  when  the  warranty  was  left 
oat  of  the  policy.  It  was  paid  to  Mr.  Swee< 
ney,  in  his  attempt  to  make  a  compromise; 
but  the  company  refused  to  receive  It  as- 
serted that  he  had  no  authority  to  take  It, 
and  never  accepted  It  This  is  not  at  all  In- 
consistent with  the  position  which  the  com- 
pany assumed.  The  company  Insisted  that 
Sweeney  had  no  right  to  make  the  compro- 
mise, did  not  represent  them  when  he  re- 
ceived the  premium,  and  they  declined  to 
take  It;  and  there  is  nothing  in  the  record 
to  show  that  Its  acceptance  by  Sweeney  in 
any  way  bonnd  the  company,  made  the  pay- 
ment to  him  a  payment  to  them,  and  obli- 
gated them  to  return  what  they  had  never 
received.  We  cannot  see  that  the  rejection 
of  the  evld«ice  respecting  the  settlement 
betwe«i  the  administrator  of  Mr.  Sweeney's 
estate  and  the  company  was  at  all  material, 
and  Its  rejection  therefore  error.  It  would 
perhaps  have  tended  to  bring  out  a  little 
more  ct^rly  the  exact  situation,  but  It  was 
made  sufficiently  apparent  that  the  money 
was  nev^  received  by  the  company;  and,  as 
this  was  snfflclently  otherwise  established, 
we  cannot  discover  that  the  company  was 
harmed  1^  Its  rejecUon. 

We  have  been  asked  in  tiiia,  as  In  one  or 
two  other  cases,  to  determine  the  force  and 
effect  of  the  clause  in  the  policy  which  pro- 
vldes  that  there  can  be  no  waiver  of  any 
condition  contained  in  It  except  by  an  in- 
dorsement in  writing  Indorsed  on  the  back 
of  It  There  Is  so  much  divergence  among 
the  authorities  In  different  states  on  this 
question  that  although  the  writer  of  this 
decision  has  a  very  pronounced  opinion 
about  it  It  Is  deemed  best  not  to  decide  the 
precise  question,  because  it  Is  not  absolute- 
ly essential  to  the  determination  of  the  case, 
and  the  policy  of  the  state  in  that  direction 
has  not  yet  been  determined. 

Counsel's  brief  suggests  numerous  other 
questions,  the  settlemoit  of  which  would 
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donbtlees  be  ngeful  In  other  Insnrance  Utt- 
gatlons;  but  since  wbat  we  hare  determined 
la  deClBlre  of  the  tontroversy,  and  adequate- 
ly settles  this  appeal,  we  mnst  be  excnaed 
from  further  prcrfonglng  a  very  wearisome 
and  necessarily  prolix  discussion.  For  these 
errors,  the  Jndgment  will  be  reversed,  and 
the  case  remanded  for  a  new  trial  In  con- 
formity with  tills  opinion.  Baversed. 


ri»  Cal.  1W 

OGLESBT  et  aL  T.  OITT  OF  SANTA 
BARBARA  et  al.    (L.  A.  151.) 
BAKBB  T.  SAMB. 
(Sapieme  Conrt  of  California.    Nor.  29,  1897.) 

TiTLB  UNDER  ColCrLtCTI.NO  SCKTBTR— BCKDEK  Of 

Pboop— AppKrHViATiOM  voK  Uiohwat. 

1.  Id  an  actioD  by  one  in  possession  of  land  to 
restrain  a  city  from  appropnating  it  as  a  street 
tfie  burdm  is  on  the  city  to  show  title  to  said 

iHDd. 

2.  A  Judgment  based  on  conflicting  evidence 
wU)  not  be  distnibed. 

Commissioners*  decision.  Department  1. 
Appeal  from  superior  court,  Santa  Barbara 
county;  W.  B.  Cope,  Judge. 

Action  by  D.  F.  Oglesby  and  F.  W.  Oglesby 
against  tbe  city  of  Santa  Barbara  and  Jobn 
WUIlnmson,  consolidated  by  stipulation  with 
the  case  of  Julia  G.  Baker  against  the  same 
defendants.  Judgment  for  plaintiffs,  and 
defendants  appeal.  Affirmed. 

TbOB.  McNulty,  tor  appellants.  A  A.  Os^es 
by  and  Rtebards  ft  Oarrtw,  for  reE^nndents. 

CHIPMAN,  C.  Action  to  restrain  defend- 
ants from  entering  upon  block  56%.  in  the 
dty  of  Santa  Barbara,  which  It  is  alleged 
In  the  complaint  defendants  threaten  to  do 
for  the  purpose  of  grading  Laguna  street,  on 
which  said  blodc  fronts,  and  from  excarat- 
ing  and  removing  soil  from  said  block,  and 
removing  plaintiffs*  fences  inclosing  the 
same.  By  stipulation  the  case  entitled  Jnlla 
O.  Baker  versus  the  same  defendants  was 
tried  upon  the  same  evidence  as  that  first 
above  mentioned,  and  Is  here  by  the  same 
transcript,  both  to  be  heard  and  determined 
as  governed  by  the  same  questions  of  law 
and  fact  The  court  gave  Judgment  for 
plaintiffs,  and  the  appeals  are  from  the  Judg- 
ment, and  from  the  order  denying  defend- 
ants* motion  for  new  trial,  and  upon  a  state- 
ment The  court  found,  and  tt  Is  not  de- 
nied, that  the  streets  and  blocks  of  said  city, 
when  a  town,  In  1851,  were  surveyed  and 
platted  upon  a  map  by  one  Sallsbuiy  Haley, 
and  that  said  sarvey  was  then  adopted  as 
the  official  survey  and  map  of  said  city,  by 
which  plaintiffs'  Ucck  59%  Is  bounded  on 
the  southwest  by  Laguna  street;  that  plain- 
tiffs are  and  were  the  owners  when  the  ac- 
tion was  commenced,  and  seised  in  fee  of 
said  Uock,  being  150  yards  square,  and  that 
they  were  and  had  been  by  tiiemselvee  and 
through  th^r  predecessors  for  20  years  con- 
tiniiQusly  la  the  ezduslre  occnpation  and 


possession  of  the  premises  as  described  In 
the  complaint  (the  complaint  describes  the 
Uock  by  metes  and  bounds,  commencing  at 
a  certain  intersection  of  Mlcheltorena  and 
Tj^g^nq  streets,  and,  as  inclosed,  the  inclo- 
Bure  taking  in  the  disputed  strip);  tliat  the 
premier  have  been  Inclosed  since  tbe  year 
1876  with  a  substantial  fence;  that  Laguna 
street  is  an  open  street,  60  feet  wide,  upon 
which  said  block  fronts,  running  from  Vic* 
toTla  street  to  Pedregraa  street,  in  reference 
to  which  said  Laguna  street  lots  were 
fenced  on  both  sides,  and  said  street  bad 
been  traveled  by  plal&Uffs  and  ttie  paUIc  for 
mc»re  than  20  years,  "but  the  city  of  Santa 
Barbam  or  Its  predecessors  hare  not  ac- 
quiesced in  the  location  of  said  open  street 
as  constituting  the  true  location  of  Laguna 
street  according  to  the  official  map  and  sur- 
vey of  said  city  by  Salisbury  Haley'*;  that 
defendants  threaten  to,  and  will  If  not  re- 
strained, excavate  tbe  soil,  and  grade  and  ap- 
propriate a  portion  of  plaintiffs'  premises,  to 
wit  a  strip  about  six  feet  in  width,  fronting 
on  said  street;  that  a  number  of  lots  abut- 
ting  on  said  street  "have  on  them  trees  and 
shrubbery,  residences,  and  other  Improve- 
ments, which  to  a  great  extent  oonatltute 
the  beauty  and  attractions  of  said  thorough- 
fare"; that  said  strip  of  land  and  tbe  Im- 
provements thereon  are  not  embraced  with- 
in the  lines  of  Laguna  street,  as  the  same 
was  dedicated  to  public  use  In  1^1  try  said 
city  by  the  so-called  "Haley  Survey."  The 
controversy  involves  the  Integrity  of  the 
Ifnes  of  Laguna  street  for  a  long  distance, 
and  the  residence  property  of  maify  lot  own- 
en;  tbe  disputed  strip  vatylng  from  6  to 
13  feet  wide. 

1.  Defendants  present  the  case  as  arising 
on  an  action  to  quiet  title,  claiming  the  bur- 
den of  proof  to  be  upon  plaintiffs  to  prove 
title  in  the  disputed  strip  of  land.  In  Tate 
v.  Sacramento,  50  Cal.  2^  tbe  action  was  to 
enjoin  the  street  commissioners  from  open- 
ing a  certain  street  In  tbe  city  of  Sacramen- 
to. Tbe  defendant  claimed  that  tbe  build- 
ings of  plaintiff  were  in  tbe  street  &nd  were 
an  obstruction  and  a  nuisance.  It  was  there 
held  that  plaintiff's  possession  was  prima 
fade  evidence  of  title,  and  must  be  presum- 
ed to  be  rightful  until  tbe  contraiy  appears. 
It  was  further  held  that  It  was  Incumbent 
upon  defendant  to  show  that  tbe  street  up- 
on which  the  alleged  obstructions  stood  bad 
been  dedicated  as  a  public  street  It  was 
so  held,  also,  in  a  similar  esse,  in  Demartlnl 
V.  San  Francisco,  107  Oal.  402.  40  Pac.  496, 
where  tbe  question  was  fully  discussed.  Un- 
der tbe  pleadings  and  proofs  In  tbe  present 
case.  It  was  clearly  the  duty  of  defendants 
to  show  their  right  to  the  strip  of  land  In 
question  after  jrfalntifb  bad  proved  posses- 
sion and  right  of  possession,  as  the  evldmce 
tended  to  show  they  did,  and  as  the  conrt 
found.  It  is  clahned  by  defendants  that 
Orena  v.  City  of  Santa  Barbara,  91  Cal.  621. 
28  Pac.  2C8,  is  a  similar  case  to  this,  Involv- 
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Ing  mucb  the  aame  questions,  and  that  It 
was  there  held  that  "the  burden  was  upon 
the  plaintiff  to  show  title  In  himself.  He 
can  do  so  only  by  proof  that  the  premises 
are  within  his  grant  Proof  of  his  supposed 
adverse  poaseeslon  does  not  make  a  prima 
faele  oaee."  It  Is  sufficient  answer  to  de- 
fendants' eontention  that  Orena  y.  City  of 
Santa  Barbara  was  an  action  to  quiet  title. 
But  the  court  here  found,  and  the  eTldence 
tends  to  proTe,  title  in  plaintiffs,  as  well  as 
poBseBsion,  as  claimed  by  them. 

2.  It  is  claimed  by  the  d^endants  that  the 
evidence  tended  to  show  that  the  boundary 
lines  of  Laguna  street  were  estabUahed  by  the 
Haley  surrey,  as  contended  by  defendants, 
and  that  there  was  no  evidence  tending  to 
show  that  they  were  established  by  that  sur- 
vey according  to  the  lines  of  fences  on  that 
street,  and  therefore  the  court  should  have 
found  for  defendants.  The  evidence  Is  quite 
voluminous.  We  do  not  feri  called  upon  to 
present  an  analysis  of  It,  for  the  reason  that 
upon  the  point  at  Issue  there  Is  a  clear  conflict. 
Defendants  Introduced  evidence  tending  to 
show  that  by  a  corre<1;  survey,  taking  certain 
monuments  and  lines  as  established  by  the 
Haley  survey  as  Initial  points  from  which  to 
retrace  the  lines  of  Laguna  street,  plaintiffs' 
fence  encroached  upon  the  street  about  six 
feet  at  plaintiffs*  block.  The  evidence  of 
James  L.  Barktr,  a  former  town  surveyor, 
who  made  a  survey  in  1871,  tends  to  show 
this.  On  tlie  other  hand,  plaintiffs'  evidence 
tends  to  show  that  the  lines  of  Laguna  street 
were  established  by  actual  survey,  taking 
Haley's  adm>ltted  base  and  initial  point  used 
for  his  map  at  OarrlUo  and  State  streets  as 
the  initial  for  the  survey,  and  that  the  fences 
and  Improvements  were  made  hi  accordance 
therewith,  leaving  the  street  the  full  width 
of  60  feet.  Such  a  surv^  was  made  by  the 
witness  W.  H.  Norway  In  1870,  who  was  then 
the  town  surveyor.  A  great  deal  of  evidence 
was  introduced  by  plaintiffs  to  show  that 
along  Laguna  street  the  owners  of  prt^rty 
had  ever  since  1870  boilt  their  fences  and 
houses  and  InqiroTed  their  lots  with  reference 
to  this  Norway  Burrey,  and  that  in  some 
Instances,  Including  plaintiff  Mrs.  Baker's 
lots,  valuable  improvements  had  been  made 
on  this  contested  strip  of  land,  and  that  the 
puUlc  had  since  1870  treated  the  lines  as 
marked  by  Non^-ay.  It  does  not  seem  to  us 
necessary  to  consider  how  far  the  acquies- 
cence of  the  public  and  the  lot  owners  or  the 
nonacquiescence  of  the  city  authorities  In  the 
Norway  survey  may  affect  the  rights  of  the 
parties  here.  In  determining  the  lines  of  the 
street,  such  considerations  were  deemed  Im- 
portant,  and  said  to  be  sometimes  conclusive, 
In  Orena  v.  City  of  Santa  Barbara,  supra. 
And  see,  also,  Payne  v.  English,  101  Cal.  14, 
35  Pac.  348.  But  here  we  have  some  evi- 
dence as  to  the  true  location  of  the  lines  based 
upon  the  Haley  survey.  The  evidence  Is  con- 
flicting, to  be  sure,  but,  being  so,  we  cannot 
Bay  which  Is  right  or  which  la  wron^  The 


court  found  for  the  plaintiffs  apon  tbe  point, 
and  that  finding,  having  snpprat  from  the  evi- 
dence, cannot  be  disturbed. 

3.  Defendants  claim  that  the  lowo:  court  de- 
cided the  case  on  the  assumption  that  plain- 
tiffs' poBsesstcn  gave  them  the  right,  and  thai, 
under  the  Orena  Cose,  possession  was  a  false 
quantity,  quoting  from  that  case  the  state- 
ment that  "the  supposed  adverse  possession 
was  a  false  quantity  in  the  problem  to  be  solv- 
ed." And  so  It  was  In  that  case,  which  was 
to  quiet  plaintiffs'  title.  The  court  very  prop- 
erly held  that  the  public  cannot  be  disseised 
of  lands  used  as  a  thoroughfare  by  Intrusion 
upon  them.  We  are  not  called  upon  to  de- 
cide whether  plaintiffs'  evidence  would  have 
been  sufficient  In  an  action  to  quiet  title;  but 
there  was  sufficient  evidence  here  to  show 
plaintUEs'  right  prima  fade  to  the  relief 
sought,  and  the  court  fotmd  against  defend- 
ants on  the  fact  as  to  whether  this  prima  fade 
case  was  overcome.  Nothing  short  of  dear 
proof  by  defendants,  uncontradicted  by  plain- 
tiffs' evidence,  that  the  street  lines  were  where 
defendants  claimed,  could  defeat  plaintiffs'  ac- 
tion. Such  proof  was  not  forthcoming.  Nor- 
way testified  as  to  locating  the  blocks  as  fol- 
lows; "I  located  them  with  reference  to 
measurements  from  the  initial  point  at  Canti- 
lo  and  State  streets,  measuring  foiu-  hundred 
and  fifty  feet  for  a  block  and  sixty  feet  for  a 
street,  with  the  exception  of  Carrlllo  and 
State  street,  which  were  eighty  feet.'*  He  tes- 
tified that,  taking  the  Carrlllo  and  State  street 
point  from  the  Haley  map,  it  would  furnish 
the  means  of  locating  these  blocks,  and  that  he 
so  located  them  at  that  time  (1870).  Barker 
testified  that,  In  making  his  survey,  he  was 
Instructed  take  the  stakes  whldi  had  been 
reputed  at  that  time  (1871)  to  be  Haley  stakes, 
—-stakes  set  by  Haley,— and  take  them  pri- 
marily for  my  guide;  Id  the  absence  of  them» 
to  take  old  fences  that  had  been  reputed  by 
the  owners  of  the  premises,  adjacent  premises, 
to  have  been  located  on  the  lines  between  Ha- 
ley stakes,  and,  further,  take  the  testimony  of 
old  residents  who  claimed  to  have  InfMination 
as  to  the  original  location  of  Haley  stakes; 
and  I  followed  those  Instructions."  In  fol- 
lowing those  instructions,  the  witness  testified 
that  he  found  discrepancies  between  Haley'K 
map  and  his  survey.  It  will  be  readily  seen 
that  the  survey  ot  Norway  and  Barker  might 
differ,  and  no  doubt  did.  Apparently,  bow- 
ever,  the  sm^ey  of  Barker  took  as  initials  In- 
terior monuments  and  stakes,  while  Nwway 
took  the  original  starting  pcdnt  for  the  survey 
of  the  town  and  the  map.  The  court  manifest- 
ly regarded  the  Norway  survey  as  the  more 
reliably  as  affecting  lots  on  Laguna  street; 
and  we  cannot  now  say  that  It  was  error  so 
to  do.  We  do  not  wish  to  be  undostood  as 
holding  that,  where  the  Haley  map  and  sur- 
vey may  be  drawn  In  question  as  they  may 
affect  any  particular  street  or  block,  the  true 
location  must  In  all  cases  be  ascertained  by 
starting  from  the  Carrlllo  and  State  street 
monnmoit    Fcnry  r.  Blehards,  62  Gal,  672. 
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And  see  remarks  of  Justice  Cooley  cited  In 
BnllsTd  T,  Kempf,  50  Pac.  780.  We  erimply 
hold  that  the  court,  having  the  facts  before  It 
as  to  the  two  methods  of  ascertaining  the  lines 
of  lagtuia  street,  had  the  right  to  judge  as 
to  which  method  was  the  more  satisfactory 
and  nearest  In  conformity  with  the  actual  orlg- 
loal  location.  Defendants,  In  their  brief,  pre- 
sent no  points  or  objections  other  than  those 
noticed;  and,  as  we  find  no  error,  It  Is  advised 
tiiat  tbe  Jvdgm^t  and  cider  be  afBrmed. 

We  concnr:   SBAtRLS.  a;  HATNBSt  O. 

PER  CUETAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  order 
are  affirmed. 


lU  Cal.  isi 

SMITH  V.  SMITH.    (L.  A.  110.) 
(Supreme  Conrt  of  California.    Dec.  6,  1897.) 
Appeai^Recokh — HAiiMLHsa  Ekkor. 

1.  Where  the  part  of  the  traoRcript  on  appeal 
which  contains  the  evidence  and  ruHnga,  al- 
thoogfa  sabstantiall7  a  statement.  Is  designated 
AS  a  "bill  of  exceptions,"  no  spedfications  of  er- 
rors of  law  are  reQuired. 

2.  Wbere  the  errors  complained  of  on  ai^cal 
are  not  in  any  anbstantial  sense  prejndidol,  the 
jndgment  will  not  be  reversed. 

In  bank.    On  rehearing.  Affirmed. 
For  prior  report,  see  48  Pac.  730. 

McFARLAND,  J.  When  this  case  was  in 
department,  the  judgment  and  order  appealed 
from  were  affirmed,  upon  an  opinion  prepared 
by  Mr.  Commissioner  HAYNES.  See  48  Pac. 
730.  After  further  consideration,  we  are  sat- 
isfied with  the  conclusion  there  reached,  and 
with  the  opinion  then  delivered  as  to  the 
points  therein  discussed.  But  the  appeal  was 
Inadvertently  considered  as  though  the  mo- 
tion for  a  new  trial  had  been  based  upon  a 
statement  of  the  case,  and  certain  rulings  as 
to  the  admissibility  of  evidence  were  not  con- 
sidered, because  not  included  in  the  spedfica- 
tttXB  of  errors.  As  a  fact,  however,  the  part 
of  the  transcript  which  contains  the  evidence 
and  rulings,  although  substantially  a  state- 
ment, is  designated  as  a  "bill  of  exertions"; 
and  in  sudi  case,  under  the  Code  and  former 
decisions,  no  specifications  of  errors  of  law  are 
required.  When  this  Inadvertence  was  called 
to  the  attention  of  the  court  by  the  appellant. 
In  a  petition  for  a  hearing  in  bank,  the  petition 
was  granted.  Counsel  for  appellant  were 
therefore  not  in  fault  in  not  specifying  the  al- 
leged errors.  The  only  additional  questions  to 
be  considered  are  whethv  or  not  the  court  be- 
low committed  a  reversible  error  in  either  of 
the  rulings  referred  to  in  points  3,  4,  5,  6,  7,  8, 
9,  and  10  of  appellant's  opening  brief.  The 
case  was  tried  by  the  court  sitting  without  a 
jury.  We  have  examined  the  alleged  errors 
complained  of  In  the  points  above  mentioned, 
and  we  do  not  consider  it  necessary  to  discuss 
them  In  detail.  Most  of  the  rulings  complain- 
ed of  were  correct,  and,  if  any  of  them  could 


be  considered  as  technically  erroneous,  they 
are  of  too  little  consequence  to  be  in  any  sub- 
stantial sense  prejudicial  «rors  which  would 
warrant  a  reversal  of  the  Judgment.  The 
Judgment  and  order  appealed  from  are  af- 
firmed. 

We  concur:  HARRISON,  J.:  VAN  FLEET, 
J.i  OAROUTTE,  J.;  HENSHAW,  J. 
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STANLEY  V.  GILLEN  et  al.  (S.  F.  776.) 
(Supreme  Court  of  California.  Dec.  4,  1897.) 
Dismissal— Failure  to  Frosecute. 
Code  Civ.  Proc.  g  081,  anbd.  7,  providing 
tiiat  "no  action  shall  be  further  prosecuted  and 
all  actions  sliaD  be  dismissed  nnletn  snmmons 
shall  have  iesued  within  one  rear  and  shall  have 
been  served  within  three  years  after  the  com- 
mencement of  the  action,"  does  not  mean  that 
the  plaintiff  may  have  the  fall  time  under  the 
statute  in  all  cases.  It  Is  stilt  discretionaty  with 
the  court  to  diamdss,  even  though  Bummons  be  is- 
sued and  served  within  the  time.  There  is  no 
fixed  or  certain  rule  regulating  the  discretion  to 
be  exercised.  It  must  be  based  upon  the  cir- 
cumstancea  of  each  particular  case. 

Commissioners'  decision.  Department  2.  Ap- 
peal from  superior  court,  Alameda  cotmty; 
John  EllsworOi,  Judge. 

Action  by  James  Stanley,  administrator, 
against  James  W.  GlUen  and  others.  Jndg- 
ment of  dismissal.  Affirmed, 

Stem  &  Elliott,  for  appellant  Nye  St  Eln- 
sell  and  T.  C.  Huxley,  for  respondents. 

CHIPMAN,  O.  The  complaint  was  filed 
May  10,  1893.  The  summons  was  served  on 
all  the  defendants  except  Glllen,  who  has  not 
been  served,  on  May  4,  1896.  On  May  5, 18Q3, 
defendant  Stivers  served  notice  of  motion  to 
dismiss  the  action  on  the  ground  of  unreason- 
able delay  In  the  service  of  the  summons  and 
In  the  prosecution  of  the  action.  Defendants 
Llal  and  Lyons  gave  a  similar  notice,  and  on 
June  1,  1896,  the  court  rendered  Judgmoit  of 
dismissal  as  to  all  the  defendants,— as  to  Glllen 
on  the  motion  of  tbe  court  The  hearing  was 
upon  the  papers  on  file  In  the  action  and  upui 
affidavits.  Plaintiff  appeals  from  the  judg- 
ment and  upon  hill  of  exceptions. 

There  Is  no  dispute  as  to  tbe  facts.  Tbe  only 
question  Is  whether  there  was  abuse  of  discre- 
tion. Section  581,  subd.  7,  Code  Civ.  Proc., 
provides  that  no  actions  shall  be  further  pros- 
ecuted, and  all  actions  shall  be  dismissed, 
unless  summons  shall  have  Issued  within 
one  year  and  shall  have  been  served  within 
three  years  after  the  commencement  of  the 
action.  Before  this  section  was  amended,  the 
power  to  dismiss  the  action  for  the  causes 
named  was  wholly  discretionary.  Now  it  fa 
compulsory  where  the  summons  Is  not  Issued 
within  one  year  and  served  within  tluree  years. 
The  Code,  however,  does  not  mean  that  tbe 
plahiUff  may  have  the  ftill  time  In  all  cases. 
It  Is  still  discretionary  with  tbe  court  to  dis- 
miss, as  before  the  amendment,  even  though 
summons  be  issued  and  served  within  the 
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time.  The  cases  are  nnmeroua  lUnstratlng  the 
dTCumstaDcea  under  which  the  dlscxetion,  as 
era'clsed  by  the  lower  court,  wIU  be  afOrmed 
or  revorsed;  but  they  furnleh  no  fixed  or  cer- 
tain rule,  for  the  obrlona  reason  that  do  two 
cases  present  the  same  facts.  "Each  partic- 
ular case  presents  its  own  peculiar  featurest 
and  no  Ironclad  rale  can  justly  be  devised  ap- 
plicable alike  to  all."  Bank  t.  Nason.  115  OaL 
628,  47  Fac.  S95.  The  showing  made  by  de- 
fendants in  support  of  their  motion  Is  very 
tnlef.  It  is  that  plalntllE  and  defendants  serv- 
ed are  well  acquainted  with  each  other,  and 
re^de  about  three  miles  apart,  and  have  met 
frequently,— etivers  and  plaintiff  at  least 
monthly;  that  defendants'  residences  were  well 
known  to  plaintiff,  and  they  had  resided  where 
they  DOW  reside.  In  Alameda  county,  tor  over 
20  years;  aod  that  there  is  no  good  reason 
■Wbj  they  were  not  sooner  serred  with  sum- 
mons. They  do  not  deny  knowledge  of  the 
p^enc7  of  the  action,  and  it  Is  deposed,  nptm 
Inffflrmatton  and  belltf ,  that  defendant  fitlTers 
"^knew  ttie  said  action  had  been  brought,"  bnt 
no  similar  statement  is  made  as  to  the  other 
defeodants.  The  motion  was  opposed  by  the 
affidavit  of  one  R.  F.  Marshall,  wbo  claims 
upon  Information  to  be  an  hdr  at  law  of  plain- 
tiff's Intestate  and  her  deceased  bnsband,  Barl 
Marshall,  who  died  intestate,  In  said  county. 
One  of  the  idalntifTs  attorneys  also  makes  affi- 
davit The  complaint  charges  fraud  and  un- 
due Influence  on  the  part  of  defendants,  resort- 
ed to  by  them  to  compass  the  conveyance, 
without  consideration,  to  them  of  certain  real 
property  belonging  to  Ebrl  Marshall  in  his 
lifetime.  The  C(»nplalnt  ^ws  back  to  the  year 
18^  when  defendant  Stivers,  as  a  child  of 
three  years,  was  taken  Into  Marsha's  family, 
and  thoice  to  manhood  was  supported  by  Mar- 
shall, imd  treated  as  one  of  the  family.  It 
avers  liow  Stivers  gradually  attained  vndue 
influence  over  his  foster  parent;  how.  In  1S65, 
Marshall  became  converted  to  Mm^nism; 
how,  In  1879,  Glllen  came  upon  the  scene,  and 
by  reason  of  his  religions  feilowship  with  Mar- 
shan  was  able  to  and  did  assist  Stivers  In  his 
design  upon  Marshall's  property,  which  was 
fully  accompUshfid  before  Marshall's  death,  In 
18S1.  It  is  alleged  on  information  and  be- 
lief that  MsTshall's  surviving  widow  was 
craiy;  fbaX  Stivers  administered  on  Mushall's 
estate  to  further  carry  out  his  fraudulent  pur- 
pose; that  a  small  amount  of  property  only  was 
Inventoried,  and  that  was  set  apart  to  tlie  wid- 
ow; that  the  widow  died  In  1888;  that  no  ad- 
nUnlstratlon  of  her  estate  was  undertaken  un- 
til In  1898,  when  the  public  admlni»itrator,  at 
the  request  of  said  R.  F.  Marshal),  who 
claims  to  act  as  the  agent  of  a  larpre  number 
of  nonresident  heirs,  took  out  letters  on  her 
estate.  Marshall  states  In  his  affidavit  that 
the  public  administrator  declines  to  advance 
any  money  in  the  litigation,  the  purpose  of  the 
acticMi  being  to  cal!  Stivers  to  account,  and  to 


subject  the  i^perty  by  him  fraudulently  taken 
from  Marshall  to  administration;  that  he  did 
not  sooner  serve  defendants  because  he  want- 
ed to  learn  tlie  whereabouts  of  Glllen  be- 
fore serving  anybody,  lest  a  knowledge  of  the 
action  would  come  to  Glllen,  and  he  would 
avoid  being  called  as  a  wltnem;  that  he  bad 
done  much  corresponding  to  find  Glllen,  with- 
out avail;  that  the  case  required  much  prep- 
aration and  Investigation;  that  thrare  were 
many  heirs  who  bad  to  be  corresponded  with; 
that  they  were  poor,  and  widely  scattered,  and 
he  had  been  unable  to  get  the  funds  necessary 
to  prosecute  the  action;  ttiat  another  reason 
for  not  serving  the  resident  defendants  was 
that  they  were  at  hand,  and  could  be  served  at 
any  time,  and  that,  Imowlng  of  the  pendency 
of  the  action,  they  could  have  appeared  volun- 
torily,  had  they  so  desired,  and  had  the  action 
pressed  to  trial.  This  brief  outline  of  the  com- 
plaint Is  sufficient  to  show  the  importance  of 
the  action  to  defendants,  who  must  now  be 
quite  advanced  In  years.  Stivers  was  3 
yean  old  In  1828,  and  must  now  be  72  years 
<dd.  The  fraudulent  acts  alleged  Invtdvo 
transactions  many  years  back.  In  Justice  to 
defendants,  they  should  have  been  brought 
promptly  Into  court,  and  given  an  opportunity 
to  meet  these  grave  charges.  As  to  the  ex- 
cuses otterei  for  not  having  done  so,  we  think 
the  court  was  warranted  In  holding  them  to  be 
of  little  w^ht  Th^  would  have  appealed 
wito  more  effect  If  made  and  supported  upuii 
motion  for  a  continuance  of  the  trial  after  Is- 
sues framed.  We  cannot  see  any  good  excuse 
for  the  delay  arising  from  Marshall's  desire  to 
keep  fbe  fact  of  the  pendency  of  the  action 
from  Glllen.  There  Is  nothing  In  the  showing 
to  Justify  the  belief  that  the  case  could  not  be 
brought  to  trial  within  any  reasouable  time. 
It  is  not  stated  Uiat  a  single  witness  has  been 
found  to  sustain  the  allegations  of  fraud  In  the 
complaint,  all  of  which  are  stated  on  informa- 
tion or  belief.  It  appears  that  the  agent  of  the 
alleged  heirs  has  no  funds  with  which  to  proA- 
ecute  the  action;  that  he  "was  compelled  to 
effect  an  organization  amongst  said  heirs  for 
the  purpose  of  getting  funds  for  the  prosecu- 
tlcm  of  the  suit,"  but  the  funds  are  not  yet 
torthcoming,  and  tlic  organization  Is  still  In 
embryo.  Marshall  states  that  Glllen  Is  a  nec- 
essary party  to  the  action,  bat  the  time  within 
which  he  could  be  served  expired  before  the 
motion  was  heard,  and  the  alleged  purpose  of 
the  delay  can  no  longer  be  accomplished.  It 
seems  quite  drar  to  our  minds  that  the  learned 
Judge  did  not  abuse  tlic  discretionary  power 
given  him,  and  that  the  Judgment  of  dismissal 
should  be  affirmed. 

We  concur:   8EAKLS,  0.;  Bl^lLOnSR,  O. 

PER  CURIAM.  For  tne  reasons  given  in 
the  foregoing  opinion,  the  Judgment  of  dismissal 
Is  affirmed. 
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FKOPLiB  t.  DURKANT  (tiro  cbbm.   C^.  808, 
858). 

<8apreme  Court  of  Califonila.    Dee.  8.  1807.) 

CitniiiiAi.  Law— CostisdaScs— UiscRETioR— Pix- 
lae  VkTt  or  Ezbcutioit— Afpiai^ 
Btat  op  £xbcuti03(. 

1.  Where  deteodant,  for  delay  only,  objects 
to  Bubniitting  a  cose  for  hearing  before  the  time 
for  filing  briifs  has  expired;  and  no  subatantiTe 
right  of  defendant  would  be  prejodiced  by  thus 
■ubmittiDg  the  case,  the  objection  is  without 
merit. 

2.  AVhere  defendant  had  two  attorneys,  and 
ibey  were  notified  of  a  hearing  to  be  had,  and  one 

them  wai  absent,  it  wrs  not  error  to  refuse 
a  coDtinuBDce  of  the  hearing,  where  defendant 
U  duly  represented  by  one  of  his  counsel,  and 
the  questions  desired  to  be  raised  by  the  absent 
eounael  have  been  finally  adjudicated  on  appeal. 

3.  Where  a  judgment  of  death  haa  not  been 
ezecQted  when  directed  to  be,  and  defendant  haa 
been  called  into  court  to  show  cause  why  another 
date  for  execution  should  not  be  fixed,  it  is  not 
error  for  the  court  to  refuse  to  inquire  into  the 
Talidity  of  the  judffuient  by  which  defendant  was 
convicted,  nor  a  violation  of  the  Penal  Code,  as 
amended  in  1881  (section  1227),  providing  for 
the  fixing  of  a  date  for  the  execution  of  a  lodg- 
ment ot  death  after  tlie  date  (nriginaUy  fixed  has 
axpired. 

4.  It  ia  not  error,  In  fixing  punishment  for 
nnrder,  to  direct,  as  a  part  of  the  Judgment, 
Aat  dffiCendant  be  kqiC  in  e!oae  confinement  ia 
the  penitentiary  until  the  day  set  for  the  execu- 
tion. 

5.  When  a  trial  court  refnses  a  certificate  of 
frobaUe  cause,  the  proper  remedy  la  to  renew 
the  apnlication  therefor  before  one  or  more  of 
tiie  justices  of  the  supreme  court. 

6.  An  order  fixing  the  date  of  execution  is  an 
order  made  after  final  Judgment,  affecting  the 
substantial  rights  of  defendant,  and  is  appeala- 
ble. 

7.  An  appeal  from  an  order  fixing  Aie  time  for 
eiecntion  does  not  stay  the  execution  without  a 
vertifieate  of  probable  cause,  and  defendant  may 
oe  executed  pending  die  appeal  where  such  cer- 
tificate is  not  secured. 

8.  In  making  an  application  for  a  certificate  ot 
probable  cause  to  the  supreme  court,  it  is  ordi- 
narily essential  that  there  should  be  a  settled  bitl 
of  exceptions  presented  to  the  coort  before  the 
certificate  will  be  granted. 

9.  It  is  error  to  order  execution  of  deffendant 
St  a  date  withbi  the  time  allowed  by  statute  tor 
an  appeal  from  the  order,  and  the  time  allowed 
for  preparing  and  settling  a  bill  of  exceptions, 
preparatory  to  an  application  to  the  supreme 
eonrt  for  a  certificate  of  probable  cause,  in  case 
flodi  certificate  should  be  refused  tb»  trial 
court. 

10.  Where  an  order  is  made  fixing  the  time  of 
execution  of  defendant  at  a  date  which  renders 
the  preparation  and  presentation  of  a  bill  of  ex- 
ceptions to  the  supreme  court,  in  an  at^lication 
for  a  certificate  of  probable  cause,  impossible, 
the  order  is  void  on  Its  face,  and  justifies  the 
Issuance  of  a  certificate  without  a  bill  of  exc^ 
tions. 

Garontte,  dissenting. 

In  bank.  Appeal  from  aaperior  court,  clt7 
ftnd  comity  of  San  Frandsco;  George  H. 
Bahrs,  Judge. 

W.  H.  T.  Durrant,  having  been  convieted  of 
mnrder,  prosecutes  serenil  appeals  from  seT- 
cral  orders  fixing  the  date  of  executloiL  ^nie 
prople  moved  to  dismiss.  Tbe  motion  and 
aiq>eal  were  beard  togettier.  Motion  denied. 
First  appeal  affirmed.  Second  appeal  reversed. 

For  former  zeporta,  we  48  Pao.  16,  00  Pac. 
307a 


'  Bugene  N.  Denprey,  John  H.  Dickinson,  and 
Louie  P.  Boardman,  for  appellant.  Atty.  Gen. 
Fitzgerald,  for  the  Pe<^le. 

BEATTY,  O.  J.  Two  appeals  entitled  and 
numbered  as  above  are  pending  In  this  court 
Each  is  from  an  order  of  the  superior  court 
fixing  a  day  for  carrying  into  execution  a  sen- 
tence bf  death.  The  case  U  this:  The  de- 
fendant was  convicted  of  murder  In  the  first 
degree  by  a  verdict  involving  the  extreme 
penalty.  He  appealed  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new 
trial,  but  the  Judgment  and  that  order  were 
affirmed.  116  Cal.  179,  46  Pac.  75.  Upon  the 
going  down  of  the  remittitur  an  order  was 
made  by  the  superior  court  requiring  the  sher- 
iff of  the  county  to  produce  the  body  of  the 
defendant  In  that  court  on  the  10th  day  of 
April.  1897.  On  that  day,  the  defendant  and 
his  counsel  being  present  In  court,  he  was  In- 
formed by  the  court  of  the  previous  proceed- 
ings In  the  cause,  and  asked  to  state  any  legal 
reasons  be  might  have  why  the  court  should 
not  make  an  order  fixing  a  time  for  carrying 
Into  execution  the  Judgment  theretofore  pro- 
nounced against  him.  His  objections  having 
been  beard  and  overruled,  an  order  was  made 
directing  his  delivery  within  10  days  to  the 
warden  of  the  state  prison  at  San  Qnentin; 
that  said  warden  keep  him  In  dose  confine- 
ment In  said  prison  until  Friday,  the  11th  day 
of  June,  on  which  day,  between  sunrise  and 
noon,  tbe  warden  was  commanded  to  execute 
him  by  hanging.  From  this  order  the  defend- 
ant Immediately  took  tbe  appeal  first  above 
entitled.  The  transcript  of  the  record  waa 
filed  in  this  court  on  May  the  8th,  but  that  was 
too  late  to  admit  of  a  submission  and  deci- 
sion of  the  cause,  under  the  rules  of  the  conrt, 
before  tbe  day  appointed  for  tbe  execution. 
Neith«>  tbe  people  nor  tbe  defendant  asked  for 
an  order  to  expedite  the  bearing,  but  the  de- 
fendant applied  to  tbe  Justices  for  a  certificate 
of  probable  cause  for  bis  appeal,  which,  If 
granted,  would  have  had  the  effect  of  stay- 
ing the  execution.  No  Justice  of  the  court 
was,  however,  willing  to  certify  that  thare 
was  any  probable  cause  for  the  appeal,  and 
the  execution  would  have  taken  place  except 
for  a  habeas  corpus  proceeding  Instituted  In 
the  circuit  court  of  the  United  States  In  be- 
half of  the  defendant.  His  petition  for  a  writ 
of  habeas  corpus  was  denied  by  the  clrcnlt 
court,  but  his  appeal  to  the  supreme  court  of 
the  United  States  was  allowed,  the  effect  of 
which  was  to  stay  all  proceedings  under  the 
Judgment  and  order  of  the  state  court  Pend- 
ing tiie  proceedings  In  the  fed^l  courts,  by 
consent  of  all  parties,  Sie  hearing  of  this  ap- 
peal was  continued  from  term  to  term  nntll  it 
was  finally  submitted  at  Bacramoito  in  No- 
vember. Matters  b^ng  in  tbts  postue,  and 
the  announcement  having  been  made  by  tde- 
grapb  tbat  the  supreme  court  of  tbe  United 
States  bad  dismissed  the  d^endant's  appeal 
in  the  habeas  corpus  proceeding,  tbe  sup«1or 
court,  on  tbe  &tb  day  ct  November,  naad*  as 
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Older  reqnlzliic  flie  aheriff  to  inDdnce  tlie  tM>d7 
of  the  defendant  In  court  on  the  following  day, 
to  enable  the  conrt  to  Inavfre  into  the  fftcte, 
end  to  determine  whether  any  legal  reasraa 
exlBted  why  the  Judgment  of  death  abonld  not 
be  executed.  In  obedience  to  this  order  the 
defendant  waa  brought  into  conrt  on  the  10th 
day  of  November,  and  in  the  presoice  of  his 
counsel  again  informed  of  the  previous  pro- 
ceedings In  the  canse;  and  required  to  state 
any  1^1  reason  be  might  have  why  a  date 
Should  not  be  fixed  tea  his  execution.  In  re- 
qtonse  to  tills  demand,  the  defendant  offered 
in  evidence  certified  copies  of  the  proceedings 
In  the  circuit  court  t^n  his  a^tcatlon  for  a 
writ  of  habeas  corpus,  from  which  It  clearly 
appeared  that  his  ai^>eal  to  the  supreme  court 
had  been  regularly  allowed  and  perfected,  and 
that  no  remittitur,  mandate,  or  order  had  been 
received  from  the  supreme  court  showii^  any 
disposition  of  that  appeal.  To  this  showing 
by  the  defendant  no  counter  showli^  wbatev- 
er  was  made  on  the  part  of  the  people.  The 
defendant,  by  his  counsel,  thereupon  objected 
to  any  further  action  by  the  court  for  want  of 
Jurisdiction— First,  by  reason  of  the  pendency 
of  the  appeal  in  the  habeas  corpus  proceeding 
In  the  supreme  court  of  the  United  States; 
and,  second,  by  reason  of  the  appeal  pending 
in  this  court  from  the  order  of  April  10,  1897. 
Hie  defendant  also  made  other  objections, 
which  need  not  be  stated  here.  All  these 
objections  were  overruled,  and  the  court,  on 
the  10th  day  of  November,  made  an  order  di- 
recting the  execution  of  the  defendant  on  the 
12th  of  November  between  sunrise  and  noon. 
From  this  order  the  defendant  immediately 
appealed,  but  his  bill  of  exceptions  was  not 
settled  before  the  18th,  perhaps  not  before  the 
22d,  of  November,  1.  e.  from  six  to  ten  da^ 
after  the  time  when  the  order  commanded  his 
execution.  In  the  meantime,  however,  the 
supreme  pourt  being  In  session  at  Sacramento, 
counsel  for  defendant  proceeded  to  that  place, 
and  on  the  afternoon  of  the  11th  day  of  No- 
vember laid  before  the  Justices  a  copy  of  the 
order  of  November  10th,  and  of  some  of  the 
proceedings  In  the  superior  court,  certified  by 
the  county  cleii£,  upon  wh]<^  he  petitioned  for 
a  certificate  of  probable  cause  for  his  appeal, 
which  was  immediately  granted  by  the  con- 
currence of  six  out  of  the  seven  Justices,  and 
certified  to  the  warden  of  San  QuenUn  in  time 
to  prevent  the  execution.  A  transcript  of  the 
record  on  this  appeal— which  Is  the  second 
al)ove  entitled— was  filed  In  this  court  on  De- 
cember 2d.  On  Decemba*  6th  the  attorney 
general,  upon  notice  to  cotmsel  for  defendant, 
moved  to  dismiss  both  appeals  upon  the 
ground  that,  the  days,  respectively,  fixed  by 
the  orders  appealed  from  for  carrying  the 
sentence  of  death  into  execution  having 
passed,  the  orders  were  no  longer  of  any  force, 
and  the  questions  Involved  were  mere  moot 
questions,  not  calling  for  further  considera- 
tion by  the  court  But  the  court  being  of  the 
i^Inlon  that  the  appeals  ought  not  to  be  dis- 
Bined  (People  t.  HcNnlty.  96  CaL  601,  30 
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Fac  96S),  and  Qiat  tbere  were  aoma  Inwortant 
points  of  practice  Involved  which  ought  to  be 
settled  by  a  speedy  decision.  Intimated  that 
opinion  from  the  bouh,  whereupon  the  attt^ 
ney  general  offered  to  submit  the  second  ap- 
peal (the  first,  aa  stated  above,  was  submit* 
ted  In  November)  npon  a  conf  easion  of  oror 
in  the  order  appealed  from,  and  asked  an  ear- 
ly decision  in  botti  cases.  Counsel  tot  appelr 
lant,  notwltlutanding  the  confession  of  error 
which  neceaaatlly  involved  the  gnntlng  of  aU 
the  relief  which  they  seek  by  their  appeal, 
viz.  the  reversal  of  the  ords  antealed  from, 
objected  to  the  submission  of  the  second  ap- 
pml,  contuidlng  that  under  the  rules  of  the 
court  the  case  must  go  upon  tiie  calendar  aft- 
er  the  regular  time  for  filing  briefs,  and  be 
orally  azgoed  before  the  court  prior  to  any 
decision. 

This  objection  Is  without  merit.  The  rules 
for  making  up  the  calendar  and  filing  briefs 
are  designed  to  expedite,  not  to  delay,  the  de* 
cislon  of  causes,  and  are  framed  with  a  view 
of  giving  all  parties  ample  opportunity  to  be 
heard  before  their  causes  are  decided  against 
them.  If  there  were  any  substantive  right  of 
appellant  to  be  prejudiced  by  an  Immediate 
submisdon  of  his  appeal,  his  objection  would 
not  be  nnieasonable;  but  since  the  attorney 
general  has  confessed  error,  and  conceded  that 
the  order  appealed  from  must  be  reversed,  and 
since  It  Is  legally  imiiosslble  that  the  appelant 
can  ever  have  any  other  or  greater  relief  than 
a  reversal  of  the  order,  it  Is  manifest  that  his 
objection  is  interposed  only  for  the  purpose  of 
delay.  We  shall  therefWe  consider  and  dedde 
both  appeals  together. 

It  Is  not  necessary  to  discuss  the  objections 
raised  upon  the  first  ap[>eal  at  any  length,  but 
they  will  be  briefly  noticed. 

First  From  the  banning  of  the  proceedings 
In  the  superior  court  the  defendant  had  the  as- 
sistance of  two  members  of  the  bar  aa  coun- 
sel,—B.  N.  Deuprey  and  J.  H.  Dickinson.  Dur- 
ing a  portion  of  the  trial  Mr.  Deuprey  was  ab- 
sent on  account  of  sickness.  On  the  10th  day 
of  April,  when  the  defendant  was  required  to 
show  cause  why  a  day  for  his  execution  should 
not  be  fixed,  Mr.  Dickinson  was  absent,  and 
Mr.  Deupr^  moved  for  a  continuance  upon 
that  ground.  It  was  shown  that  Mr.  Dickm- 
son  had  received  due  notice  of  the  time  and 
place  fixed  for  the  hearing  of  the  motion  of  the 
I)eople  to  fix  the  date  of  execution.  His  ab- 
sence, under  the  circumstances,  would  not  have 
made  the  granting  of  a  continuance  compul- 
sory, even  if  his  presence  could  have  been  of 
any  advantage  to  the  defendant  But  it  could 
not  for  the  defendant  was  represented  by  his 
other  counsel.  Mr.  Deuprey,  who  was  oitirdy 
competent,  notwlthstandhig  his  absence  during 
a  portion  of  the  trial,  to  represent  the  defend- 
ant on  this  motion.  His  plea  for  delay  was 
based  upon  the  suggestion  that  Oen.  Dickinson, 
from  bis  greater  familiarity  with  the  proceed- 
ings, was  better  able  than  himself  to  present 
some  matt«i  connected  with  the  trial  and  af- 
fecting the  valldltar  of  the  Judgment  Bat 
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since  the  Judgment  aod  order  denying  a  new 
trial  bad  Just  been  alBnned  in  this  court,  and 
a  rehearing  denied,  It  Is  clear  that  the  validity 
of  the  Judgmoit  was  past  question  In  the  su- 
perior  court.  The  court  did  not  err  in  refus- 
ing a  continuance. 

Sec<Hid.  It  Is  next  contended  that  the  court 
"MTcd  in  refusing  to  inquire  Into  the  facts  of 
the  record,  and  In  refusing  to  have  proof  made 
of  the  condition  of  the  record,  and  the  fact 
upon  which  the  court  might  act  In  the  prem- 
ises, as  provided  by  law."  I  state  this  objec- 
tkm  In  the  language  of  counsel.  The  point  of 
It,  as  I  gather  from  the  briefs,  is  that  tbe  court 
ored  In  not  calling  the  clerk  of  the  court,  and 
taking  his  testimony  under  oath  as  to  the  ex- 
istence  and  Identity  of  tbe  record  of  the  Judg- 
moA  in  the  case  of  People  t.  Durrant,  then  re- 
maining In  that  court,  and  Just  before  finally 
affirmed  in  this  court  It  Is  contended  that 
the  failure  to  do  this  was  a  violation  of  tbe 
jNTOTlsfonB  of  section  1227  of  the  Penal  Code 
as  amended  In  1891.  That  section  reads  as 
fMlows:  "If  for  any  reason  a  Judgment  of 
deaOi  has  not  been  executed,  and  It  remains  in 
force;  the  court  in  which  the  conviction  Is  had, 
on  the  application  of  the  district  attorney  of 
the  coun^  In  which  the  conviction  Is  bad, 
most  wder  the  defendant  to  be  turonght  before 
It,  or  if  lie  la  at  large,  a  warrant  for  ai^irehai- 
sion  may  be  Issued.  Upon  the  defendant  be- 
ing brought  before  tiie  court,  It  must  Inquire 
Into  the  facts,  and,  if  no  legal  reaaoia  ejJst 
against  the  execution  of  the  Judgment,  must 
make  an  order  that  the  warden  of  the  state 
prison  to  whom  the  sheriff  is  directed  to  de- 
liver the  defendant  shall  execute  the  Judgment 
at  a  specified  time.  Tbe  warden  must  exe- 
cute the  Judgment  acc(»dlngly."  The  facts 
wbidi  this  section  requires  ttie  court  to  inquire 
Into  relate  exclusively  to  the  question  whether 
tiiere  are  any  legal  reasons  against  the  execu- 
tloo  of  the  Judgment,  as,  tor  instance,  a  par- 
dm  or  oommutatloa  of  sentence  by  tbe  execu- 
ttvft.  Of  the  existence  of  tbe  Judpnent  and  Its 
legal  effect  tbe  ccnirt  takes  Judicial  notice. 
Tbe  identity  of  tbe  defendant  with  tbe  prisoner 
b^nre  tbe  court  might,  nnder  conceivable  dr- 
conutanceB,  become  a  question  of  fact;  but 
no  such  question  arose  in  this  case,  nor  any 
other  as  to  which  the  court  was  bound  to  take 
tesOnumy.  Tbe  Judgment  was  within  the  Ju* 
dldal  knowledge  of  the  court,  and  the  prisoner 
was  before  the  coort,  and  tiie  burdrai  was  oo 
him  to  show,  if  he  could,  that  any  legal  cause 
existad  against  executing  the  Judgment,  'xue 
court  did  not  err  in  tills  matter. 

Third.  It  to  oontoided  that  not  only  the  order 
of  April  10,  1807,  but  the  original  Judgment 
also,  are  void,  because  each  ccxitalned  an  ex- 
idldt  dlrectltm  ttiat  the  defendant  abonld  be 
kq^  In  close  cmflnement  at  San  Quoitln  by 
tbe  warden  ot  that  priscm  from  the  time  of  his 
dOXrery  thereat  until  his  ezecotlon.  This  was 
a  question  involved  In  the  Miglnal  appeal,  and, 
BO  far  as  the  Jodgmmt  is  concerned,  was  there- 
by concluded.  However,  if  tbe  objection  pos- 
sessed any  merit,  It  might  be  pressed— as  it  Is 


—against  the  order  of  April  10th.  But  It  has 
no  merit  It  may  be  true  that  a  direction  to 
keep  the  defendant  in  close  confinement  has  no 
proper  place  In  the  Judgment,  but,  if  so,  It  is 
simply  superfiuous  and  harmless.  In  tbe  ab- 
sence of  such  a  direction.  It  would  be  the  duty 
of  the  warden,  under  the  statute,  to  keep  tbe 
prisoner  closely  confined  in  the  designated  pris- 
on. Pen.  Code,  §§  1217-1227.  Close  confine- 
ment does  not  mean  solitary  confinement,  In 
tbe  technical  sense  of  that  expression,  but  only 
secure  confinement  within  the  prison  walls. 
Nor  is  the  order  or  Judgment  void  because  it 
Imposes  a  double  punishment  It  Is  conceded 
that  imprisonment  in  the  penitentiary  pending 
execution  does  add  something  to  the  punish- 
ment prescribed  by  the  law  of  the  state  for  the 
crime  of  murder  prior  to  the  amendments  of 
1891.  It  was  so  held  in  both  of  the  opinions 
delivered  by  this  court  sitting  in  bank  in  the 
McXuIty  Case  (People  v.  MoNulty  ICal.]  28 
Pac.  816;  People  t.  McNulty,  93  Cal.  427,  26 
Pac.  B97,  and  29  Pac.  61),  which  was  decided 
upon  the  controlling  authority  of  Medley,  Peti- 
tioner, 134  U.  S.  160,  10  Sup.  Ct  384.  And  for 
this  reason  only  it  was  held  in  the  first  de<ddon 
(reported  in  28  Pac.  816)  that  the  law,  behig 
made  applicable  by  Its  terms  to  homicides  com- 
mitted before  as  well  as  after  Its  passage,  was 
ex  post  facto  and  void.  The  second  opinion 
(reported  in  93  CaL  427,  26  Pac.  597)  retracted 
nothing  that  was  decided  on  this  point  In  tbe 
first  but  the  law  was  held  constitutional  be- 
cause after  the  first  decision  a  general  savli^ 
clause  in  tbe  Political  Code  was  brought  to  our 
attention  which  confined  Its  appUcatlon  to  of- 
fenses committed  subsequent  to  Its  passage, 
leaving  prior  offenses  to  be  governed  by  tbe  old 
law.  It  is  therefore  a  point  settled,  so  ftr  as 
the  deliberate  opinion  of  this  court  can  set- 
tle It  that  imprisonment  In  the  penitentiary 
pending  execution  Is  a  distinct  part  of  tbe  pun- 
ishment for  murder  prescribed  by  our  law. 
But  the  law  bas  nevertheless  been  held  valid 
as  to  an  murders  committed  since  Its  enact- 
ment The  only  objection  ever  made  to  It  here- 
tofore was  that  it  was  ex  post  facto.  Freed 
of  that  objection  by  the  construction  It  received 
In  tbe  McNulty  Case,  it  has  been  hitherto  sup- 
posed to  be  unobjectionable,  and  has  been  en- 
forced In  numerous  instances.  There  Is  no  re- 
strictlon  upon  the  power  of  the  legislature  to 
prescribe  double,  treble,  or  any  number  of 
pimtslmientB  for  an  ottema,  except  that  tiiey 
must  not  be  cruel  and  unusual,  and  must  not 
be  applied  ex  post  facto.  There  Is  notiilng 
cruel  or  unusual  in  close  confinement  in  the 
pmltentiary,  and  as  to  this  case  there  is  do 
pretense  that  tiie  law  Is  ex  post  facto. 

Fourth.  The  court  did  not  err  in  refusing 
a  certificate  of  probable  cause,  and,  If  it  had 
done  so,  the  remedy  Is  not  by  appeal,  but 
hy  renewing  the  application  before  a  Justice 
or  Justices  of  this  court,  which  was  the 
course  actually  taken,  with  the  result  above 
stated. 

This  disposes  of  all  the  points  Involved  in 
the  first  appeal,  and  shows  that  the  certlfl- 
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cate  of  probable  cause  was  pioperly  denied, 
and  tliat  the  order  should  stand  affirmed. 

In  the  second  appeal  the  confession  of  er- 
ror renders  It  unnecessary  to  discuss  the 
points  to  be  ruled  in  defendant's  faror,  and 
Improper,  perhaps,  to  discuss  any  which 
might  have  been  ruhid  against  him.  Our 
reasons  for  reversing  the  order  were,  we 
thought,  sufficiently  stated  in  the  opinion 
filed  November  11,  1897,  setting  forth  the 
grounds  upon  which  we  granted  the  certifi- 
cate of  probable  cause.  60  Pac.  1070.  But 
It  seems  that  upon  one  point  we  failed  to 
make  ourselves  entirely  clear.  We  said  that 
an  order  fixing  the  date  of  defendant's  exe- 
cution within  the  time  allowed  him  by  stat- 
ute to  present  his  bill  of  exceptions  was  a 
violation  of  bis  rights  and  a  gross  abuse  of 
discretion.  We  did  not  have  time  In  making 
that  order  to  elaborate  the  proposition  stat- 
ed, and,  since  the  point  of  practice  Is  import- 
ant, we  take  the  present  occasion  to  make  It 
plainer  If  we  can.  An  order  fixing  the  date 
of  execution  Is  "an  order  made  after  final 
Judgment  affecting  the  substantial  rights  of 
the  defendant,"  and  as  such  Is  appealable. 
Pen.  Code,  i  1237,  subd.  3;  People  v.  Sprague, 
64  Cal.  92;  People  t.  McNulty,  95  CaL  594, 
30  Pac.  963.  But  the  appeal  does  not  stay 
the  execution  without  a  certificate  of  proba- 
ble cause  (People  v.  McNulty,  supra),  and 
therefore  the  defendant  may  be  executed 
pending  his  appeal  if  he  falls  to  secure  such 
certificate.  This  being  so.  It  Is  of  vital  im- 
portance that  the  defendant  should  not  be 
deprived  of  the  means  provided  by  the  stat- 
ute for  obtaining  a  stay.  Amcmg  those  means 
la  an  ivpUcatlon  to  the  Justices  of  the  su- 
preme court  In  case  the  certificate  Is  refused 
by  the  judge  of  the  superior  comt.  Pen. 
Code,  S  1243;  In  re  Adams,  81  CaL  165,  22 
Fac.  647.  In  order  to  make  the  application' 
to  a  Justice  of  the  supreme  court,  It  la  ordi- 
narily essential  that  there  should  be  a  set- 
tled bill  of  exertions,  for  by  no  other  means 
can  a  Judge  wbo  did  not  conduct  the  proceed- 
ing eventuating  In  the  order  appealed  from 
know  whether  there  are  grounds  for  the  ap- 
peal or  not  The  defendant,  then,  being  by 
law  entitled  to  bis  appeal,  and  entitled  to  a 
stay  of  proceedings  pending  his  appeal,  if 
any  Justice  of  the  supreme  court  will  grant 
him  a  certificate  of  probable  cause,  and  a  set- 
tled bill  of  exceptions  being  In  most  cases 
an  essential  prerequisite  to  his  application  fo 
the  Justices  of  the  supreme  court,  to  deprive 
him  of  any  opportunity  of  getting  a  bill  of 
exceptions  before  the  Justices  of  the  supreme 
court  la  to  deprive  him  of  bis  plain  legal 
right  in  a  matter  of  the  highest  moment,  and 
If  that  is  not  eiror  it  would  be  difficult  to 
say  what  error  consists  In.  In  this  case  the 
defendant  was  not  only  deprived  of  the  10- 
days  time  which  the  statute  gives  him  to  pre- 
uent  his  blU  of  exceptions,  and  of  the  further 
reasonable  time  necessary  for  its  settlement 
and  presentation  to  the  Justices  of  the  su- 
preme court,  but  he  was  deprived  abmduwly 


of  any  opportunity  to  go  before  that  court 
with  any  properly  authenticated  record  of 
the  proceedings.  The  Justices  of  the  snprone 
court  being  at  Sacramento,  If  but  a  single  day 
had  been  taken  to  settle  t^e  bill  of  exceptions 
and  furnish  a  certified  copy  It  would  have 
been  impossible  to  have  presented  the  record 
to  the  Justices,  obtained  the  order,  and  made 
regular  service  on  the  warden  before  the 
hour  of  executlM  bad  passed.  This  made 
the  order  erroneous  upon  Its  face,  without 
the  aid  of  a  bill  of  exceptions,  and  Justified 
the  Issuance  of  the  certificate  of  probable 
cause,  regardless  of  the  other  point  discussed 
In  our  opinion,  which  was  not  and  could  not 
be  brought  regularly  before  us. 

It  has  been  suggested  that  the  action  of 
some  of  the  Justices  in  refusing  the  peti- 
tion of  Ebanks  for  a  certificate  of  probable 
cause  was  inconsistent  with  these  views. 
It  Is  true  that  Ebanks  was  ordered  to  be  exe- 
cuted  In  eight  days  from  the  date  of  the  oi^ 
der,  which  was  therefore  erroneous;  but  a 
bill  of  exceptions  was  promptly  presented 
and  settled  and  certified  by  the  Judge  of  the 
superior  court  on  the  day  following  the  or- 
der, so  that  when  the  petition  for  a  certifi- 
cate of  probable  cause  was  presented  it  was 
supported  by  a  duly-authenticated  copy  of 
the  record,  which  showed  that  the  defeaidant 
had  been  deprived  of  no  legal  right  except 
the  full  time  allowed  by  the  statute  for  pre- 
senting his  bill  of  exceptions,  and  that  error 
he  had  cured  by  his  own  act  There  was 
therefore  no  prejudice  In  the  «Tor  and  no 
gronnd  for  a  reversal. 

The  motions  to  dismiss  are  denied.  The  or- 
der in  case  No.  SOS  is  affirmed.  The  order  in 
case  No.  358  Is  reversed,  and  the  cause  re- 
manded to  the  superior  coart  with  direc- 
tions to  proceed  according  to  law.  It  Is  fur- 
ther ordered  that  the  remfttltara  issue  forth- 
with. 

We  concur:  HBN-SHAW,  J.;  TBUPLB, 
J.;  McFABLAND,  J.;  HARRISON,  J. 

OAROnTTB.  J.  (concarring).  The  attor- 
ney general  having  confessed  errw  In  the 
second  appeal,  and  there  being  no  merit 
whatever  in  the  first  appeal,  I  concur  In  the 
Judgment  that  the  first  order  appealed  from 
be  affirmed,  and  that  the  seccoid  order  ap- 
pealed from  be  reversed. 

OAROUTTE,  J.  (dissenting).  Tbere  are 
two  appeals  pending  before  this  court  from 
orders  made  by  the  trial  Judge  fixing  the  day 
for  the  execution  of  Theodore  Durrant  The 
particular  day  fixed  for  the  execution  In 
each  order  has  long  since  gone  by.  The  at- 
torney general  now  moves  this  court  to  dis- 
miss those  appeals  upon  the  ground  that  the 
orders  from  which  they  were  taken  bavo 
ceased  to  have  any  force  and  effect  what- 
ever; that  the  questions  raised  thereby  are 
no  longer  living  questions;  and  that  any  de> 
cision  rendered  upon  them  could  not  possi- 
bly affect  the  riffhts  of  the  defendant  In 
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other  words,  It  la  Inslatect  that  by  the  mere 
lapse  ot  time  the  appeals  present  nothing  but 
moot  questions.  This  position  of  the  attor^ 
ney  ffenerat  Is  eminently  sonndt  and  the  ap< 
peals  should  be  dismissed.  Their  decision 
upon  the  merits  could  do  neither  the  defend- 
ant nor  the  people  any  possible  good,  and, 
under  sni^  circumstances,  our  time  should 
be  devoted  to  matters  more  substantial  and 
materiaL  In  the  McNnlty  Case,  85  Cal.  5M, 
30  Pac.  868,  the  court  refused  to  dismiss  an 
appeal  from  an  order  similar  to  tiiose  here 
InvolTed.  but  there  the  day  fixed  for  the  exe- 
cution bad  not  expired  when  the  motion  was 
made.  Hence  that  case  has  no  bearing  here. 
Some  qnestton  Is  made  Iqt  appellant  upon 
thaw  appeals  to  the  effect  that  tbB  orders 
were  erroneous  because  th^  provided  for 
dose  confinement  of  the  defendant  by  the 
warden  until  the  day  of  the  execution.  But 
this  c(nitention  has  no  fwce  now,  for  tbe 
reason  that  such  period  of  close  confinement 
eeaaed  when  the  day  of  execution  passed 
t^.  8o  that  pOTtion  of  these  orders  is  doing 
tiie  defendant  no  injury,  eren  conceding  It 
tnoncous.  He  has  served  his  full  time  of 
doae  confinement  under  tliese  orders,  rlght- 
fid^  or  wrongfully,  and  a  decision  of  these 
tM;»p»Is  would  in  no  way  affect  the  matter. 
Xhe  case  stands  euctly  as  though  a  party 
phould  serve  a  sentence  of  100  ^Kfn  In  Jail, 
and  afterwards  iu)peal  from  the  Judgment 
oC  oonviction.  The  court  would  refuse  to 
liaar  such  an  aH>eal  upon  tbe  ground  that 
tiwre  was  no  live  matvlal  issue  before  it 
TbB  foregoing  principles  of  law  are  fully 
•nppinted  fay  numerous  dedsions  of  thifr 
court,  and  I  rest  the  matter  with  a  single 
dtation.  In  FoBter  v.  Smith,  Ufi  Cat.  611.  4*; 
Pac  581,  the  ayllabus  correctly  ^dares  the 
^Indple  of  the  decision  as  follows;  **Where 
a  temporary  Injunction  was  granted  to  re- 
strain a  stoddudder  from  voting  at  an  ele<> 
tlon  of  the  dlrectcns  ot  a  eorporatloB,  •  •  • 
and  such  injunctlim  was  dissdved  prior  to 
the  elecUon,  an  s^^peal  ta^en  from  tbe  order 
dissolving  the  injtmctlon  after  the  dection 
had  been  hdd  raises  tmly  an  abstract  ques- 
tion and  will  be  dismissed."  In  the  body  of 
Um  m>lnion  it  is  said:  "It  thus  appears  that 
the  parties  to  the  litigation  have  no  rights 
whldi  can  be  affected  by  a  reversal  of  tbe 
order,  and  that  the  correctness  of  the  ordw 
has  become  merely  an  abstract  question." 
And,  again:  "If  the  order  should  be  re- 
versed, the  superior  court  would  have  no 
function  to  perform  in  consequence  of  such 
rerersaL"  Upon  sound  reason  the  same 
principle  necessarilysppUesto  crtmlnalcases. 
I  see  no  material  and  substantial  purpose  to 
be  subserved  a  dismissal  of  these  appeals. 
Aa  the  case  now  stands,  there  Is  no  legal 
reason,  to  my  kno^edge,  why  tbe  trial  court 
ahoidd  not  take  stem  to  ^ifbrce  its  Judg- 
ment. Yet  sudi  relief  Is  asked  by  the  attor- 
ney general,  and  I  see  no  possible  objection 
to  granting  It  I  dissent  from  the  order  re- 
fusing to  dismiss  the  appeals. 


TBNTURA  COUNTY  v.  CLAY,  Tressora, 

et  al.    (L.  A.  341.) 
(SiqiEeme  Court  of  CsUfomfa.  Dee.  9,  1887.) 

CousTr  OovKBKMsyT  Act  —  Scira  bt  Distsiot 
Attobnet— Motion  to  Dibmiss— Di»- 
CllETIO:*  OF  CouiiT. 

1.  County  Government  Act,  $  25,  aubds.  1.  17, 
provide  that  the  boaxd  of  county  HuperTisors 
shall  control  and  direct  the  official  conduct  of 
all  county  officers  and  the  prosecution  of  all  suits 
in  which  the  county  is  a  party.  Section  8  pro- 
vides that,  when  any  county  officer  has  caused 
any  money  to  be  paid  out  without  being  author- 
ized by  tlie  board  of  supervisors  or  by  law,  the 
district  attorney  of  the  countj'  is  empowered  to 
institute  suit  in  the  name  of  tbe  county  against 
Boch  person  to  recover  tbe  money,  "and  no  order 
of  the  board  of  supervisors  shall  be  necessary  to 
maintain  such  suit."  Bdd,  that  a  suit  brought 
by  the  district  attorney  against  a  county  treas- 
urer and  his  bondsmen,  for  the  illegal  payment 
of  money,  did  not  come  within  tbe  latter  section, 
as  not  being  against  the  recipient  of  the  fund  il- 
legally paid,  and  was  properly  dismissed  for  want 
of  authority  from  the  board  of  supervisors. 

2.  Cotmty  Oovernment  Act,  {t  136,  snbd.  S. 
which  provides  tiiat  the  district  attorney  shall 

Srosecute  all  actions  for  the  recovery  of  debts, 
nes,  penalties,  and  forfeitures  accruing  to  the 
state  or  his  county,  does  not  authorize  him  to  act 
Independently  of  the  board  of  superrisors. 

3.  A  motion  to  dismiss,  on  the  ground  that  the 
statute  did  not  authorize  the  suit  to  be  instituted 
as  it  was,  was  denied,  but  a  demurrer  interposed 
on  another  ground  was  Boetalned.  Flaintm  ap- 
pealed, cmd  the  con-t  revmed  beoanse  tiie  sus- 
taining of  tbe  demurrer  was  error,  but  intimated 
that  toe  action  did  not  appear  to  have  been 
brought  under  the  statute.  On  return  of  the 
case  tbe  lower  court  allowed  the  inoti<m  to  dl^ 
miss  to  be  renewed,  and  ■ostalaed  It  fldd  not 
an  abuse  of  discretion. 

4.  A  motion  to  dismiss  Is  the  proper  procedure 
■whece  tbe  authority  ot  tbe  attorney  la  maUenged. 

Department  2.  Appeal  from  superior 
court,  Ventura  county;  Walter  Van  Dyke, 
Judge. 

Action  by  Ventura  county  against  Henry 
Clay,  treasurer,  and  others.  From  a  judg- 
ment sustaining  defendants*  motion  to  dis- 
miss, plali]^ff  appeals.  AiBrmed. 

H.  U  Pc^Un,  for  appellant  Kackstock  ft 
Swing,  Orestes  Orr,  and  Barnes  &  Sdby,  for 
respondents. 

HBNSHAW,  J.  Tbe  district  attorney  Insti- 
tuted this  action  In  the  name  and  on  behalf 
of  the  county  to  recover  from  the  treasurer 
of  the  county,  and  from  his  bondsmen,  mon- 
eys alleged  to  have  been  paid  on  Illegal 
claims,  together  with  a  penalty  of  20  per 
cent  upon  the  amount  so  ^id.  Defendants 
moved  to  dismiss  the  action  upon  the  ground 
Uiat  It  was  instituted  without  authorlly, 
and  also  Interposed  a  general  demurrer  to 
the  complaint  The  motion  was  denied,  but 
the  demurrer  was  sustained.  Upon  appeal 
to  this  court  it  was  hdd  tbait  the  complaint 
stated  a  cause  of  action  against  the  treas- 
urer and  his  bondsmen;  tiiat  tbe  cause  of 
action  was  not  one  of  those  contemplated 
by  section  8  of  the  county  government  act, 
but  was  an  ordinary  action  upon  an  official 
bond.  Tbe  Judgment  was  accordingly  r^ 
versed,  with  directions  to  the  trial  court  to 
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overrule  the  demurrer.  Tentura  Co.  daj, 
46  Pac.  9.  Upon  the  reappearance  of  the 
case  In  the  trial  court,  defendants  sought 
pemUssion  to  renew  their  motion  to  dismiss 
upon  the  ground  formerly  urged.  Permis- 
sion was  obtained,  and  the  motion  to  dismiss 
was  granted.  Plaintiff  appeals,  contending 
that  the  action  is  property  brought  under 
section  8  of  the  county  government  act,  and 
that  authority  from  the  supervisors  is  not 
necessary  to  the  prosecution  of  such  an  ac- 
tion. Furthw,  it  la  urged  that,  the  court 
having  once  denied  the  motion  to  dismiss,  it 
was  an  abuse  of  discretion  to  permit  its  re- 
newal upon  the  same  ground. 

Section  8  of  the  coun^  govemment  act  la 
as  follows:  "Hereafter,  whenever  the  board 
of  supervisors  shall  without  authority  of  law 
order  any  mon^  paid  as  a  salary,  fees,  or 
for  any  other  purpose,  and  such  money  shall 
have  been  actually  paid,  or  whenever  any 
other  county  officer  has  drawn  any  warrant 
or  warrants  In  his  own  favor,  or  in  ftivor 
of  any  other  person,  without  being  author- 
ized thereto  by  the  board  of  supervisors  or 
by  law,  and  the  same  shall  have  beoi  paid, 
the  district  attorn^  of  such  county  is  here- 
in empowered,  and  It  Is  herein  made  his 
duty,  to  Institute  suit  in  the  name  of  the 
county  against  such  person  or  persons  to  re- 
cover the  moneys  so  paid,  and  twenty  per 
oentk  damages  tor  the  use  ijierectf,  ami  no  or- 
der  of  the  board  of  supervisors  ahall  be  nec- 
eatarjf  to  maintain  such  i uit."  The  langnage 
Uallelzed  Is  significant,  and  when  it  Is  consid- 
ered with  the  provi8i(Hi8  of  section  25,  subds. 
1,  17,  of  the  same  act,  the  conclusion  Is  Ir- 
resistible that.  In  all  other  cases  saving  those 
embraced  in  section  8,  a  district  attorney 
can  institute  au  action  only  under  direction 
of  the  board  of  supervisors;  for  by  subillvisiou 
1  of  section  25.  It  is  made  the  duty  of  the  su- 
pervisors, "to  supervise  the  official  conduct  of 
all  county  officers  •  •  •  and  to  direct 
prosecutions  for  delinquencies,"  while  by 
subdivision  17  of  the  same  section  boards  of 
supervisors  are  empowered  "to  direct  and 
control  the  prosecution  and  defense  of  all 
suits  to  which  the  county  Is  a  party."  By 
subdivision  3  of  section  136  It  Is  made  the 
duty  of  the  district  attorney  "to  prosecute 
all  actions  for  the  recovery  of  debts,  fines, 
penalties  and  forfeitures  accruing  to  the 
state  or  his  county."  But  this  gives  him  no 
right  to  Institute  proceedings  at  will.  It 
merely  imposes  a  duty  upon  blm  so  to  do 
when  directed  by  competent  authority.  De- 
fendants' motion  to  dismiss,  when  first  de- 
cided, was  denied  by  the  trial  court  under 
the  conviction  that  the  cause  of  action  was 
one  contemplated  by  section  8,  and  wits  one, 
therefore,  which  the  district  attorney  could 
end  should  prosecute  without  authority  from 
the  board.  In  passing  upon  the  former  ap- 
peal It  was  said  by  this  court:  "It  Is  enough 
to  say  that  there  Is  nothing  in  the  body  of 
the  complaint  Indicating  that  the  action  Is 
baaed  upon  section  8  of  the  coun^  govern- 


ment act,  nor  that  It  Is  not  wholly  based  up- 
on the  official  bond  set  out  in  the  complaint." 
With  this  language  before  It  the  trial  court 
very  naturally  believed  that  It  had  fallen  In- 
to error  In  Its  ruling  denying  -ttie  motion,  aad 
for  this  reason,  and  In  the  light  of  this 
court's  utterance.  It  p«mitted  a  renewal  of 
the  motion,  and  decided  it  In  accordance 
with  the  views  expressed  by  the  appellate 
tribunaL  Th«e  was  no  abuse  of  discretion 
In  this.  That  a  motion  to  dismiss  Is  the 
proper  procedure  to  take  w4ien  the  author- 
ity of  the  attorney  Is  challenged  there  can 
be  no  doubt.  O^mer  v.  Caruthers,  17  Cal. 
432;  aark  t.  WUlett,  SS  CaL  534;  Missouri 
V.  Luce,  (&  Fed.  419.  In  the  decision  upon 
the  first  appeal,  as  published  In  the  official 
reports,  the  paragraph  above  quoted  was 
omitted,  It  being  considered  dictum.  See 
Ventura  Co.  v.  Clay,  114  CaL  242,  46  Pac.  8. 
The  effect  of  this,  however.  Is  merely  to  i»- 
lleve  the  question  from  the  strict  rule  of  the 
law  of  the  case,  and  to  allow  Its  presi^tar 
tlon  for  determination  upon  the  merite.  So 
considering  It,  we  think  the  conclnsfon 
reached  by  the  trial  court  was  correct  Sec- 
tion 8  of  the  county  gov^ment  act  contem- 
plates an  action  brought  against  the  recipient 
of  funds  illegally  paid.  It  is  so  construed  in 
County  of  Orange  v.  Harris,  07  CaL  600,  32 
Pac.  594.  where  it  is  said:  "The  action  Is 
based  npon  the  provisions  of  section  8  of 
the  county  govemment  act,  which  provides, 
in  substance,  that  whenever  any  board  of 
supervisors  shall,  without  authority  of  law, 
order  any  money  paid  as  salary  or  f^,  and 
such  money  shall  have  been  actually  paid, 
It  shall  be  the  duty  of  the  district  attorney 
to  commence  suit  In  the  name  of  the  county 
against  the  person  to  whom  the  mon^  was 
paid  to  recover  the  some,  and  twenty  per 
cent,  damages  for  the  use  thereof.**  This  ac- 
tion, however,  Is  not  prosecuted  against  the 
person  to  whom  the  mon^  was  paid,  but 
agaliust  the  officer  whom  it  wvs  paid,  and 
against  the  sureties  npon  his  official  bond,  to 
recovor  damages  for  the  <Aclal'B  delin- 
quency. ThlB  is  not  snch  an  action  as  is 
contemplated  by  the  section.  It  follows 
that  the  suit  was  Instituted  by  the  district 
attorney  without  authority  In  law,  and  that 
tlie  motion  to  dismiss  was  properly  granted. 
The  order  appealed  from  la  therefore  affirm- 
ed. 

We  concur:  UcFARLiAXD,  J.;  TEMPLB, 

J. 


S  CsL  Uarw.  m 

YAEGER  V.  SOUTHERN  OALIFORNIil  BT. 
CO.    (L.  A.  240.) 

(Supreme  Court  of  California.    Dee.  9. 1897.) 

Appral— Hah»i.e«8  Ekhok— Oiuectiotr  Waived 

— RrVIKW— InJI'KT  to  PasSRXSBH — EVIDBNCB. 

1.  Where,  in  nn  ncfion  agninst  ft  railroad  com- 
pany for  pefBOiinl  injuries,  the  jury  found  lhat 
plaintiff  bad  suffered  do  injuir  for  whit-h  he 
was  entitled  to  redress  he  was  not  Injured  hf 
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Oe  aduloB  of  •ridowt  to  pton  cnbUn  Bpedal 
damues. 

2.  An  objection  Dot  made  to  the  tntrodnctlon 
«f  evidence  wbea  It  Is  offered  waived^  and  can< 
not  be  considered  on  sppesl. 

8.  In  an  action  for  personal  Injories.  where 
iriaintiff  had  testified  to  tlie  fracture  of  the  teQtb 
rib,  two  inches  from  the  spine,  bj  the  accident. 
It  wss  proper  for  defendant  to  show  by  a  medic- 
al expert  the  necessarr  force  to  prodnce  such 
injury,  and  that  it  could  not  ban  been  caused 
by  tbe  accident. 

4.  Where  piaintlff't  evidence  tended  to  show 
that  one  of  his  ribs  had  been  fractnred  by  the 
accident,  and  that  iniiammation  of  the  neires 
was  the  result,  defendant's  theory  that  fractured 
ribs  conld  not  hare  been  caused  by  the  accident, 
and  ttiat  the  condition  of  ttae  nerres  came  from 
alcohoUstn.  expMute,  or  another  aeeideiit,  did 
not  wesent  a  case  tor  hypothetical  qnestioo*. 

B.  Wben  a  witness  auBwera  after  objection  to 
the  qnestioo.  the  objection  is  not  aTsUabie,  in 
the  absence  of  a  motion  to  strike  the  answer  out 

A.  When  a  notice  of  appeal  is  for  "errors  of 
law  occurring  at  the  trial,  the  appellate  court 
will  not  consider  irretrularity  In  the  proceedings 
ol  the  court;  the  appeal  being  from  an  order 
denying  a  new  trial,  and  such  questions  not  being 
Iicesented  to  the  trial  court  on  the  motion. 

7.  An  instruction  to  the  jury  that  if  the  air 
brake  was  properly  used  to  svoid  a  collision  occa- 
sioned by  the  negligence  of  defendant,  and  plain- 
tiff was  injured  by  the  sudden  atomage  of  the 
train,  through  the  application  of  the  air  brake, 
and  not  otherwise,  tney  should  find  for  defend- 
ant, la  a  propw  instruTOon.  there  being  evidence 
to  anpport  such  a  state  of  facts. 

8.  An  Instmetion  to  the  jury,  given  at  the  re* 
quest  of  the  defendant,  "that  when  weaker  or 
lesi  satisfactory  evidence  is  offered,  when  it  ap- 
pears thai  stronger  and  more  sstisfactory  evi- 
dence was  within  the  power  of  the  party,  and 
not  offered,  the  evidence  offered  Bhould  be  re- 
viewed with  distrust,"  wss  objected  to  by  plain- 
tiff, because  not  applicable  to  the  case.  Held, 
that  if  anch  inatraction  waa  not  warranted  by 
plalntiff^a  evidence,  but  was  appIlcaUe  to  the 
defendanfa  evidence,  It  was  not  »ror. 

Offtnmi— jnww-f'  decbdoiL  Department  1.  Ap- 
peal from  superior  cotirt.  Orange  county;  J. 
W.  TowDW,  Judge. 

Action  hf  Jacob  Taeger  against  the  Soutb- 
cm  CailXomia  Railway  Company  for  damages 
ttx  personal  injuries.  Vodict  for  defendant. 
Plaintiff  appeals  from  order  denying  motion  for 
new  trial  Affirmed. 

H.  W.  Cbynoweth  and  O.  B.  McKelvey,  for 
^q;)eUant    W.  J.  Hnnsaker,  for  respondent 

CHIPMAN.  O.  Action  for  damages  alleged 
to  have  resulted  from  a  collision  on  defendant's 
railroad  at  tbe  station  of  Orange^  l^e  caose 
waa  tried  by  a  Jury,  and  defendant  had  the  ver* 
diet.  Plaintiff  anwals  from  tbe  order  deny- 
ing motion  for  a  new  trial,  and  on  a  statemoit 
ot  the  case.  Tbe  complaint  alleges  that,  while 
plaintiff  was  a  passenger  on  the  car  of  defend- 
ant, a  collision  occurred  at  said  station,  "caused 
by  tbe  negllgmce  of  tbe  defendant  and  its 
servants;  that  plaintiff  was,  through  tbe  shock 
of  said  collision,  thrown  against  a  partition 
and  seat  in  said  car  with  great  force  and  tIo- 
lence,"  and,  by  reason  thereof,  "was  greatly 
bruised  In  his  body  and  limbs."  As  the  result 
ct  tbe  shock.  It  Is  alleged  that  plaintiff  suffered 
the  fracture  €ft  a  rib,  and  that  bis  health  and 
streagth  were  permanently  impaired.  Defend- 
ant denies  the  alleged  negligence*  and  denies 


that  plaintiff  was  Injured  In  any  d^ree.  Tbe 
evldoice  Is  sufficient  to  support  the  verdict 
upon  the  Issues  of  fact,  to  wit,  whether  plain- 
tiff was  Injured  at  all.  and  wbethw  defendant 
was  guilty  of  any  negligence.  Tbe  questions 
raised  mainly  r^te  to  errors  of  law  In  ex- 
cluding or  admitting  evldaue,  and  In  giving  or 
refusing  Instructions. 

1.  Plaintiff  assigns  certain  errors  In  exclud- 
ing evidence,  numbered  2,  8,  6.  8.  20,  and  28. 
They  relate  to  evidence  tending  to  prove  spe- 
cial damages.  For  example,  plaintiff  was 
asked  what  proportion  of  time  he  spent  In  at- 
tending to  his  business  (he  was  engaged  in  buy- 
ing and  selling  and  distilling  wines  and  bran- 
dy); how  long  be  bad  been  so  engaged;  what 
was  tbe  nature  of  the  work  required  In  con- 
ducting the  business;  what  talbor  be  persra- 
ally  performed.  Respond^t  claims  that  there 
was  no  allegation  In  the  ctMuplaint  showing 
special  damages,  except  for  services  of  physi- 
cians, and  that,  in  the  absence  of  any  sudi  al- 
legation, plaintiff  could  not  recover  for  loss  of 
time  or  profits  in  business;  citing  Smith  t. 
Railway  Co.,  98  Cal.  210,  83  Pac.  &3,  and  other 
cases.  RespCHident  also  claims  that  tbe  ques- 
tions were  asked  for  tbe  purpose  of  showing 
or  enhancing  damages  resulting  from  the  al- 
leged InjuTT,  and,  as  the  jury  found  that  plain- 
tiff suffered  no  injury  for  which  he  was  entitled 
to  redress,  the  answera  to  <iie  questions  would 
have  produced  no  change  In  the  result,  and 
conld  not  have  benefited  plaintiff,  and  therefore 
there  was  no  OTor;  citing  cases,  arnoi^  them 
Bradley  Parker  (Cal.;  not  yet  officially  re- 
ported) 84  Pac.  234.  This  case  presents  a 
ruling  as  to  failure  to  find  a  fact  where  the 
court  had  decided  the  case  upon  other  deter- 
minative issues,  and  It  was  held  that  the  fail- 
ure to  Hod  tbe  omitted  fact  caused  no  injury. 
Tbe  principle  Is  the  same  as  to  the  admission 
of  evidence.  Tbe  jury  having  found,  as  we 
must  assume,  that  there  was  no  damage,  plain- 
tiff was  not  injured  by  excluding  evidence  that 
went  to  enhance  that  to  which  be  was  fonnA 
not  oiUUed. 

2.  Witness  Clark,  plaintiff's  attending  physi- 
cian, bad  testified  for  plaintiff  that  he  found 
plaintiff  affected  with  neuritis,— Inflammation 
ot  the  nerves  In  the  region  of  tbe  alleged  injury. 
He  was  asked:  "And,  if  It  extended  upward 
BO  as  to  affect  the  spinal  cord,  what,  in  your 
oplidon,  would  be  the  effect  upon  plaintiff?" 
An  objection  was  made  that  tbe  result  was  too 
renote  and  uncertain.  The  witness  bad  testi- 
fied also  that  the  tendency  of  neuritis  Is  to  ex- 
tend upward  to  the  spinal  cord.  But  be  had 
not  testified  tha^  In  plaintiff's  case  he  thought 
It  would  BO  tend  upward.  We  think  the  qnes- 
Uon  called  for  consequences  too  remote  and 
Bpeculativ&  But,  even  if  admissible,  plaintiff 
was  not  Injured  by  excluding  tbe  evidence,  aa 
It  related  only  to  the  amount  of  damages,  and 
the  jury  found  by  tb^  verdict  that  plaintiff 
was  not  entitied  to  recover  at  all. 

3.  Error  is  assigned  In  admitting  certain 
documentary  evidence  of  defendant  for  lden< 
tlflcatlon*  and  also  later  on  for  aduiltllng  the 
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documents  In  erUcnce.  Tbe  wttnesB  Dr. 
Clark  bad  testified  tuWy  as*  to  plaintiff's  in- 
juries, and  was  his  principal  medical  witness. 
On  cross-examination  he  was  shown  (as  was 
plaintiff  also  when  on  the  witness  stand), 
for  the  purpose  of  identification,  tbe  medical 
examiner's  report  upon  an  application  bj 
plaintiff  on  Au^st  IS,  1893,  six  months  after 
the  alleged  Injury,  for  membership  in  tbe 
Bankers'  Alliance  of  Cnlifornio,  a  life  and 
accident  Insurance  company.  Dr.  ClArfe  was 
the  company's  medical  examiner  at  the  time. 
These  documents  contained  statements  of 
both  plaintiff  and  Dr.  Clark  tending  to  con- 
tradict their  testimony  at  the  trial  as  to 
pUiIntlff's  physical  condition.  The  ol^eiction 
to  their  Identification  by  the  witness  himself 
was  that  they  Were  Irrderant  and  Incom- 
petent, and  not  proper  cross-examination.  Tt: 
was  proper  on  cross-examination  to  Identify 
by  the  witness  himself  any  written  state- 
ment made  by  htm  contradictory  of  bis  testi- 
mony glren  In  the  case  adverse  to  defendant. 
Defendant  was  not  called  upon  at  that  time 
to  offer  the  contradictory  statements  In  erl- 
dence,  nor  was  it  called  upon  then  to  Inquire 
Into  them  or  cross-examine  the  witness  atraut 
tbem.  When  the  defendant  came  to  its  side 
of  the  case,  It  could  offer  them  as  impeaching 
evidence.  Defendant  did  this.  aAd  the  sec- 
ond objection  referred  to  above  was  made  on 
tbe  ground  that  the  documents  had  not  been 
Identified  sufflcientiy.  They  were  brought  in- 
to court  by  tbe  secretary  of  the  alliance,  and 
were  offered  as  the  documents  Identified  pre- 
TlouBly  by  Dr.  Clark  and  plaintiff,  and  were 
read  in  the  al»ence  of  Dr.  Clark  from  the  wit- 
ness stand,  which  {daintiff  claims  was  in 
violation  of  section  SO&i,  Code  CIr.  Proc. 
This  section  reads:  "Whenever  a  writing  Is 
shown  to  a  witness  It  may  be  Inspected  by 
the  oHKwIte  party,  and  if  proved  by  the  wit- 
ness must  be  read  to  the  Jury  before  his  testi- 
mony Is  closed,  or  It  cannot  be  read  except 
on  recalling  the  witness."  This  specific  objec- 
tion was  not  made  when  the  evidence  was 
offered,  and  the  failure  to  do  so  was  a  waiver 
of  such  objection,  and  It  cannot  be  now  con- 
sidered. Had  it  been  made  In  time,  It  might 
have  been  obviated.  Water  Co.  v.  Swartz, 
9»  Cal.  278,  33  Pac.  878;  Braly  v.  Reese,  51 
Cal.  447.  and  other  cases.  The  documents, 
we  think,  were  sufflcientiy  Identified  by  the 
witness  Clark  and  by  plaintiff.  The  rule  as 
to  impeachmg  testimony,  we  think,  was  fully 
met 

4.  Errors  noted  as  numbers  39,  45,  and  54 
are  assigned  for  admitting  certain  evidence 
offered  by  defendant  by  medical  exjwrts.  Tbe 
point  of  objection  is  that  the  questions  did 
not  state  facts  sufficient  as  a  basis  for  an 
opinion;  tliat  they  did  not  state  the  facts 
elicited  in  the  case  In  full;  that  the  questions 
Khould  have  been  hypothetical,  and  should 
have  embodied  tlie  facts  upon  which  tlie  opin- 
ion was  desired;  or,  If  the  expert  had  heard  all 
the  evidence,  then  to  submit  all  the  evidence 
to  the  eicpert,  nsaumlng  It  to  be  true;  and  that 


this  latter  method  cannot  be  resorted  to  If  t3ie 
evidence  Is  conflicting,— In  short,  that  the  opin- 
ion must  be  based  on  the  evidence,  or  upon  an 
hypothesis  specifically  formed.  Plaintiff  had 
Introduced  evidence  tending  to  prove  a  frac- 
ture—either  a  complete  break,  or  what  Is 
called  a  "green  stick"  fracture,  of  the  tenth 
rltf,  two  Inches  from  the  spine.  Plaintiff  also 
hitrttflviced  evidence  tending  to  show  that, 
some  time  after  the  diagnosis  of  a  fractured 
rll^  his  physician  discovered  neuritis  or  in- 
flammiation  <tf  the  nerves  which  supply  the 
anterior  part  of  the  thigh,  caused  by  a  blow 
or  cwnpreaslon,  and  that  the  lumbar  ^exus 
nerves  were  affected  by  neuritis.  The  evi- 
dence of  plaintiff  tended  to  show  that  these 
results  came  from  the  accident  on  tbe  cars, 
as  alleged.  Defmdanfs  witnesses  were  call- 
ed to  rebut  this  evidence,  and  to  dispute  the 
cause  of  the  neuritis.  It  was  claimed  that 
tbe  force  shown  by  the  collision  could  not 
have  produced  tbe  fracture,  and  also  that  the 
neuritis  came  from  alcoholism,  or  from  ex- 
posure, or  from  another  accident  that  had 
befallen  plaintiff.  The  witnesses  had  ex- 
amined tbe  person  of  plaintiff.  The  questions 
put  to  the  witnesses  did  not  raise  the  legal 
propositions  suggested  by  plaintiff.  They 
were  calculated  to  disprove  plaintiff's  the- 
ory, as  evolved  from  the  answers  of  plaintiff's 
witnesses.  Defendant's  theory  was  that  the 
Injury  claimed  was  exaggerated  and  false; 
that  the  force  from  the  collision  could  not 
have  produced  such  Injuries  as  plaintiff  d^ 
scritMd.  It  did  not  present  a  case  for  hy- 
pothetical Interrogation.  It  was  competent 
to  show  the  amount  of  force  necessary  to 
fracture  the  tenth  rib,  two  Inches  from  the 
spine,— protected,  as  It  was  shown  to  be,  by 
a  heavy  layer  of  muscles  in  a  man  such  as 
plaintiff,— In  order  to  aid  the  Jury  in  deter- 
mining the  probability  of  plalnUCPs  evidence 
being  true.  And  so,  of  the  neuritis,  it  was 
competent  to  show  that  there  was  no  neces- 
sary connection  between  it  and  the  broken 
rib,  as  plaintiff's  witnesses  ciahned  there 
was.  It  was  not  at  all  necessary  to  forma- 
late  a  hypothetical  question,  embracing  all 
tbe  facts,  to  show  this. 

6.  Defendant's  witness  Boss,  a  medical  ex- 
pert, had  examined  plaintiff's  person,  and. 
with  other  physicians,  had  used  various  tests 
to  determine  the  nature  and  extent  of  the  in- 
Jury.  He  was  asked  by  defendant's  counsel: 
"What  was  the  result  of  that  examination?** 
The  witness  answered:  "Basing  my  opinion 
on  the  testimony  I  have  heard  here,  and  I 
have  heard  all  on  the  plaintiff's  side" —  The 
witness  was  here  Interrupted  by  plaintiff's 
counsel,  and  an  objection  made  to  the  wit- 
ness giving  any  opinion  based  on  the  testi- 
mony, as  incompetent,  and  not  a  proiier 
foundation  upon  which  to  Iwse  an  opinion. 
The  witness  answered:  "I  believe  this  slight 
enlargement  is  a  thickening  of  the  tissues  on 
the  right  side,  caused  perhaps  by  the  ap- 
plication of  blisters."  It  wlU  be  ol>served 
that  the  witness  was  not  asked  bSm  oj^on 
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npoB  tte  tcstbaoBy  oi  ©tbw  wltDtww.  Ha 
w«a  uked  tor  Ui«  nsnlt  of  hit  own  examlnap 
tton.  When  he  strayed  from  the  question, 
he  was  checked  by  cotiasel  for  t^ntlff;  and 
It  Is  not  clear  whether,  when  he  resomed,  It 
was  In  reiponae  to  the  question,  or  whether 
he  was  stUI  q>eaklng  from  what  he  had 
beard  from  witnessea  The  proper  course  for 
counsel  should  have  been  to  moTe  to  strike 
OQt  as  not  responsive  to  the  question,  which 
was  not  done.  An  examination  of  the  full 
answer  of  the  witness,  bowerer,  discloses 
that  he  testified  in  fact  from  his  own  observa- 
tion, and  not  from  what  he  had  heard. 

6.  Plaintiff  places  much  stress  upon  exc^ 
tion  No.  48,  In  refusing  counsd  to  crosa-eiajn- 
tne  the  medical  expert  witness  Wills,  called 
for  defendant,  upon  the  gaivantc  battery  and 
tiectrldty  tests  applied  on  plalntUTa  mns- 
dea.  The  fact  In  controversy  was  whether 
atrophy  of  the  mttsclee  showed  on  the  In- 
jured tide  of  plalntifF,  and  these  tests  were 
to  determine  whether  any  real  diffl^ence  ex- 
isted between  bis  right  and  left  side.  TbB 
witness  had  gone  into  the  subject  on  direct 
examination,  and  had  been  cross-examined  to 
considerable  extent  Finally  the  court  lnter> 
posed,  saying:  "I  do  not  think  we  need  go 
any  further  with  this  subject  I  consider 
that  enough  has  been  said  upon  that  subject 
I  refer  to  the  question  of  the  galvanic  bat- 
tery and  electricity."  Ur,  Chynoweth  {coun- 
sel for  plalntiif):  "Note  an  exception  to  the 
court's  ruling."  In  the  case  here  the  witness 
had  testified  in  reidy  to  counsel  that  he  got 
the  same  reaction  on  both  sides  of  the  plain- 
tiff; that  he  used  the  same  amount  of  elec- 
tricity on  both  sides,  and  got  the  same  result 
It  was  at  the  concludon  of  his  testimony 
that  the  court  made  the  remark  complained 
of,  and  counsel  for  plaintiff  dropped  the  wit- 
ness. The  witness  had  answered  the  last 
qoestion  put  to  him.  Counsel  offered  no  oth- 
er question.  He  made  no  suggestion  to  the 
court  that  he  would  like  to  pursue  tlie  dls- 
coYery  as  to  the  effect  of  changing  the  poles 
of  the  battery,  or  that  any  particular  subject 
needed  further  elucidation.  Counsel  simply 
Acquiesced  In  what,  at  most,  was  an  irregu- 
larity or  abuse  of  discretion  on  the  part  of 
the  court,  reserving  his  objection.  The  no- 
tice of  appeal  in  this  case  is  for  "errors  of 
law  occurring  at  the  trial."  under  snbdivlslon 
7,  i  657,  Code  Civ.  Proc,  whereas  the  error, 
if  error,  was  Irre^larlty  In  the  proceedings 
of  the  conrt,  or  abuse  of  discretion,  etc.,  un- 
der subdivision  1  of  that  aection.  The  appeal 
is  only  from  an  order  denying  a  new  trial, 
and  a  question  not  presented  to  the  trial 
court  on  the  motion  cannot  be  presented 
here.  Williams  v.  McDonald,  Cal.  627; 
Stoddard  v.  Treodwell,  2d  Col.  281. 

7.  Specification  No.  &i:  The  court  gave 
some  Introductory  Instructions  before  taking 
np  those  asked  by  the  respective  parties, 
in  the  course  of  which  the  court  said:  "Wit- 
nesses are  presumed  to  speak  the  truth.  This 
presumption,  however  may  be  repelled  tijy 
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the  manilw  In  which  they  tiwtl^,  by  the  char- 
aoter  of  t^elr  testimony,  or  by  evidence  of- 
feeting  their  <skaracter  for  truths  honesty,  or 
integrity,  or  by  their  motives,  or  by  contra- 
dlctoiy  evidence,  and  the  Jury  are  the  ex- 
clusive Judges  of  their  credibility."  The 
words  In  Italics  were  excepted  to.  The  ob- 
jection la  that  Bs  an  abstract  statement  of 
law,  the  luBtmctlon  It  Incorrect;  and,  as 
tbere  was  no  evldrace  tn  any  manner  attempt- 
ing to  Impeach  the  character  of  any  witness 
for  trath,  honesty,  or  Integrity,  the  instruc- 
tion was  not  r^evant  to  any  Issue.  Ntomer- 
otw  cases  are  dted  from  courts  of  other 
states  and  this  court  to  the  effect  that  it  la 
arror  to  give  an  Instruction  where  there  Is 
not  soffldoit  evidence  to  fairly  raise  an  to- 
me of  fact  to  which  it  relates;  that  an  in- 
struction on  an  abstract  principle,  though 
correct  should  not  be  given.  The  Instruc- 
tion was  a  correct  general  statement  of  the 
law,  and  the  language  objected  to  is  folly 
warranted  in  this  case  by  section  1817,  Code 
Civ.  Proc,  where  the  language  of  the  court 
may  be  found.  There  was  evidence  tending 
to  repel  the  presumption  that  certain  wit- 
nesses spoke  the  troth,  and  also  affecting  their 
character  for  truth,  honesty,  or  integrity.  The 
cases  cited  do  not  apply.  The  instmction  ai 
a  whole  was  also  within  the  provlslona  of 
section  20til,  Id. 

8.  Specification  72  claims  error  in  giving  de- 
fendant's Instruction  No.  6,  because  the  an* 
Bwer  admitted  the  collision,  and  admitted  that 
defendant  had  agreed  to  carry  plaintiff,  and 
the  Instruction  deprived  plaintiff  of  these  ad- 
missions by  telling  the  Jury  that  the  burdoi 
of  proof  was  on  plaintiff  to  prove  all  the  ma- 
terial allegations  of  the  complaint.  The  In- 
stractlon  was  directed  to  the  material  Issues, 
and  not  to  the  material  allegations,  of  the 
complaint.  There  Is  no  Issue  of  fact  where 
the  allegation  of  the  complaint  Is  not  contro- 
verted In  the  answer.  Code  Civ.  Proc.  $  690. 
Plaintiff  could  have  had  an  Instmetion  In- 
forming the  Jury  as  to  what  facts  were  ad- 
mitted, but  be  did  not  aak  it 

9.  Defendant's  Instmction  No.  7  is  to  the 
effect  that  if  the  Jtu7  find  that  the  trahi 
was  In  imminent  danger  of  colliding  with 
another  train,  and  such  danger  was  not  oc- 
casioned by  the  negligence  of  defendant  or 
its  servants,  and  that  the  engineer,  to  avoid 
such  collision,  properly  applied  the  air  brakes, 
and  thus  caused  a  sudden  stoppage  of  the 
train,  and  plaintiff  was  thereby,  and  not 
otherwise,  injured,  the  Jury  should  find  for 
defendant  It  Is  objected  that  the  instruction 
Is  hypothetical  and  erroneous,  within  the  rale 
In  Kellogg  V.  Clyne,  4  a  G.  A.  554,  54  Fed. 
G96,  Sturgls  V.  Kountz,  165  Pa.  St  358,  80 
Atl.  970,  and  In  Re  Carpenter's  Estate,  94 
Cal.  406,  29  Pac  1101;  that  the  leaving  the 
switch  open,  and  rnnnlng  through  It  was 
negll^nce,  and  caused  the  violent  application 
oC  the  brake;  that  the  instruction  attempts 
to  Justify  the  accident,  by  attributing  the  in- 
Jury  to  the  sudden  stoi^age  of  tho  tralii  bj 
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the  as8  of  the  air  broke,  Ignoring  the  negll- 
gence  that  made  this  necessary;  that  Justlfl- 
catlon  for  accidents  arising  from  negUgenee 
must  be  set  up  In  the  answer;  that  the  mere 
happening  of  an  accident  to  the  train  by 
which  Injury  was  inflicted  raises  a  prima 
facie  case  of  negligence,  and  the  court  had 
no  right  to  assume  that  the  jury  might  find 
that  the  collision  was  not  occasioned  by  de- 
fendant's negligence,  for  there  was  no  evi- 
dence introduced  or  pleading  toiding  to  show 
want  of  negligence.  Instructions  8  and  9  are 
met  by  similar  objections.  We  do  not  thlnli 
the  case  requires  us  to  pass  upon  the  ques- 
tion, much  discussed  by  appellate  courts,  to 
wit:  When  will  the  courts  assume  that  a 
prima  facie  case  of  negligence  has  been  made 
out?  Appellant's  position  is  that  whenever 
a  person  enters  the  cars  of  a  common  carrier 
under  contract  to  be  transported  to  a  cer- 
tain point,  and  an  injury  happens  to  blm 
through  some  accident  to  the  train,  these 
facts  alone  raise  a  prima  fade  case  of  negli- 
gence against  the  carrier,  and  therefore  the 
instruction  was  error  here,  because  there 
was  such  prima  facie  case  made  out  The 
briefs  of  counsel  on  both  sides  are  full  of  au- 
thorities dealing  with  this  question.  It  seems 
to  us,  however,  that  the  instruction  does  not 
involve  its  discussion.  In  this  case  the  in- 
jury was  denied  In  the  pleadings,  and  strong- 
ly controverted  by  the  evidence.  A  prima 
facie  lu^snmption  of  negligence  did  not  arise 
upon  the  pleadings,  nor  untfl  after  plaintiff 
had  testified  that  he  was  Injured  by  the  col- 
lision. The  collision,  imder  the  elrcumstan- 
cea  in  the  case,  and  the  injury  being  shown, 
the  burden  of  disproving  negligence  was  cast 
upon  defendant  Plaintiff  could  rest  upon 
thia  presumption,  or  he  could  introduce  evi- 
dence of  negligence,  or  he  could  do  both.  He 
chose  to  rely  upon  the  presumption.  Defend- 
ant introduced  evidence  which.  It  contended, 
overcame,  and  which  the  jury,  we  may  pre- 
sume, found  did  overcome,  this  presumption, 
and  showed  that  the  collision  was  unavoida- 
ble and  without  fault  of  defendant,  and  also 
that  plaintiff  was  not  injured  thereby.  The 
issue  of  negligence  was  one  of  fact  before 
the  jury.  The  court  therefore  could  not  and 
did  not  assume  that  negligence  was  admitted 
or  proved  or  disproved.  PlaintlBC  seems  to 
claim  that  it  was  the  duty  of  the  court  to 
treat  negligence  as  admitted,  because  he  had 
made  a  prima  fade  case  of  negligence.  It 
was  simply  an  Issue  of  fact  for  the  Jury,  un- 
der the  evidence,  to  be  treated  as  any  other 
Issue  of  fact  The  Instruction  properly  told 
the  jury  to  find  for  the  defendant  if  the  col- 
lision was  not  occasioned  by  the  negligence 
of  defendant  The  evidence  tended  to  prove 
that  the  injury  complained  of  was  caused  by 
the  use  of  the  air  brake,  and  not  by  the  col- 
lision which  followed.  The  court  told  the 
Jury  that  if  the  air  brake  was  properly  used 
to  avoid  the  danger  of  a  collision,  which  dan- 
ger was  not  occasioned  by  tlie  negligence  of 
defendant  uid  plaintiff  was  ii^ured  by  the 


sudden  storage  of  the  train  tbrooi^  tlw  ap- 
plication  of  the  air  brake,  and  hot  otherwise, 
they  should  find  for  defendant  We  cannot 
see  that  any  rule  of  law  was  violated  In  thus 
instructing  the  Jury.  The  jury  was  left  to 
say  whether  or  not  the  leaving  the  switch 
open  was  In  Itself  negligence,  or  whether  the 
d^endant  was  at  fault  in  leaving  it  opm. 
The  ol)jectlon  that  the  Instruction  related  to 
facts  in  their  nature  a  justification  of  defend- 
ant snd.  no  Justification  havliv  been  plead- 
ed, the  instruction  was  error,  is  without  mer- 
it The  evld^ce  as  to  the  injury  being  caus- 
ed by  the  use  of  the  air  brake  was  admlsaible 
under  the  general  denial.  B^ldea,  no  ob- 
jection was  made  to  its  admission  when  of- 
fered, and  defendant  had  a  ilglit  to  bare  It 
considered  by  the  Jury. 

10.  Instruction  No.  8,  given  at  request  <MC 
defendant  is  claimed  to  be  outside  any  Issne 
in  the  case.  It  reads:  **If  yon  b^eve  from 
the  evidence  that  the  collision  referred  to 
by  the  witness  happened  by  mere  accident 
without  any  fault  on  the  part  of  defendant 
or  its  employes,  then  the  plaintiff  cannot 
recover  In  this  action,"  We  cannot  perceive 
but  that  this  instruction  is  substantially, 
though  briefly  stated,  what  appears  in  more 
detail  elsewhere  in  several  instructions. 
There  is  no  pretense  by  any  one  that  the  col- 
lision was  the  result  of  design,  or  that  It 
was  not  accidental.  "Without  any  fault" 
was  equivalent  to  saying  "without  nef^I- 
gence."  There  was  certainly  evidence  tend- 
ing to  show  that  the  collision  was  accidental. 

11.  Instructions  given  for  defendant  13  to 
23,  inclusive,  relate  In  one  way  or  another  to 
the  measure  of  plaintiff's  recovery.  It  does 
not  seem  to  use  as  necessary  to  notice  the 
principles  of  law  Involved  In  these  directions 
to  the  juiy.  Inasmuch  as  we  must  assume 
that  the  jury  found  there  was  no  injury  or 
damage  whatever  for  which  defendant  was 
liable.  Conceding  error  In  the  law  given  by 
the  court  as  to  the  measure  of  damage,  It 
could  not  have  pr^udlced  plaintiff,  toe  the 
Jury  did  not  reach  the  queatloiL  o£  plalntUTa 
actual  damage. 

12.  Instruction  26,  given  at  the  request  of 
defendant  is  objected  to,  because  not  ap- 
plicable to  the  case.  It  was  that  where 
weaker  or  less  satisfactory  evidence  is  of- 
fered, when  it  appears  that  stronger  and 
more  satisfactory  evidence  was  within  the 
power  of  the  party  and  not  offered,  the  evi- 
dence (rffered  should  be  viewed  with  dis- 
trust Appellant  claims  that  this  Instruction 
was  aimed  at  the  plaintiff's  evidence,  but 
that  In  fact  there  Is  nothing  In  the  transcript 
to  show  that  in  plaintiff's  case  there  waa 
anything  to  warrant  It  I  do  not  find  any 
very  glaring  instance  of  substitution  by 
plaintiff  of  weaker  for  more  satisfactory  evi- 
dence within  his  control;  but  as  much  cannot 
be  said  for  defendant's  evidence.  Instrac- 
tions,  however,  although  asked  by  the  re* 
spectlve  parties,  become,  when  given,  the  law 
as  announced  by  the  court  and  may  be  and 
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should  be  applied  to  the  attire  evidence.  If 
defendant  asked  for  an  iiutraction  which  In 
fact  was  pr^ndidal  to  and  applied  to  Its 
own,  and  did  not  apply  to  plaintiff's,  evi- 
dence, we  cannot  see  that  it  could  Injure 
plaintiff  or  be  error. 

13.  Instruction  27,  aslced  by  defendant,  and 
slven,  la  objected  to  as  Angling  out  and 
namlTie  two  of  plaintiff's  wltnesaes,  and  say- 
ing to  the  Jury  of  tbem  that.  If  their  state- 
ments as  witnesses  were  found  to  be  Incon- 
sistent wltb  th^  statements  made  else- 
where the  Jury  were  at  liberty  to  determine 
to  what  extent  that  tact  would  tend  to  im- 
peach their  credibility  or  detract  from  the 
weight  to  be  glreu  their  testimony.  The  ob- 
jection Is  not  to  the  law  as  stated,  but  to 
pointtng  out  the  particular  witnesses  by 
name.  We  do  not  think  that  such  course  Is 
to  be  commended.  The  better  and  fairer 
practice  Is  to  leave  the  Jury,  aided  by  argu- 
ment of  connsd,  to  make  the  api^cation. 
The  danger  Is  that,  where  the  court  desig- 
nates certain  witnesses  by  name,  the  Jury 
m^  assume  that  those  witnesses  alone  are 
to  be  regarded  as  witiiln  the  rule,  while  there 
may  be  others  fairly  within  It,  or  claimed  to 
be  within  It.  Jurlei^  in  doubtful  cases,  are 
often  inclined  to  follow  intimations  given 
by  the  trial  Judge;  and,  as  the  Jurors  are  the 
exclusive  Jndgra  of  the  facts,  the  court 
should  avoid  invadbig  this  pren^Uve  of  the 
Jury,  ^thOT  directly  or  by  implication.  In 
this  case,  however,  we  are  pointed  to  no  In- 
stances where  the  Instruction  might  apply 
other  than  to  the  witnesses  named;  and  we 
cannot  say  that  the  Jury  was  misled  by  it,  or 
that  it  worked  Injury  to  the  plaintiff.  On  the 
whole  case,  we  find  no  sufficient  error  to  war- 
rant a  new  trial,  and  therefore  advise  that 
the  Judgment  and  order  be  affirmed. 

We  concur:  HA7NES,  a;  BELCHER,  O. 

FICB  GtJBIAM.  For  reasons  given  In  the 
fbregolng  opinion,  the  Judgment  and  order 
are  affirmed. 


1»  Oftl.  IQS 

LEHNHABDT  v.  JENNINGS  et  al.    (L.  A. 
170.) 

(Supreme  Court  of  California.   Dec.  7,  1S97.) 

EXBCDTIOS— LbVT. 

Under  Code  Civ.  Proc.  S  6^1.  in  levying  an 
execution  oc  land  subject  to  the  jadgment  lien 
It  li  not  necessary  that  the  sheriff  file  a  copy  of 
the  writ  with  the  recorder  of  the  county,  a  de- 
scription of  ttie  property  levied  on,  or  a  notice 
that  it  is  levied  on,  as  hi  the  case  of  land  at- 
tached.   Id.  i  688. 

On  rehearing.  For  report  of  decision  In  de- 
partment see  4S  Fac.  6& 

BBITT,  0.  A  decision  was  rendered  In  de- 
partment directing  the  reversal  of  the  Judg- 
ment obtained  by  plaintiff  In  this  cause,  on 
the  ground  tiiat  the  case  was  not  cognizable 
In  the  superior  court;  the  amount  In  contro- 


versy appearing  on  Uie  record,  as  presmted, 
to  be  less  than  $300.  Subseauently,  on  tbe 
petitltm  of  respondent,  accompanied  by  a 
suggestion  of  diminution  of  the  record,  and  a 
certlfled  copy  of  matter  said  to  have  been 
omitted  therefrom,  a  hearing  hi  bank  was 
ordered  by  the  court,— nol^  as  we  understand, 
because  the  conclusion  of  the  d^artment 
was  considered  to  be  erroneous  on  the  record 
as  filed,  but  because  this,  when  siqiplement- 
ed  by  said  omitted  matter,  and  being  liberal- 
ly construed,  as  doubUess  it  should  be^  was 
deemed  to  show  a  case  of  which  the  court  be- 
low had  Jurisdiction.  The  more  material 
facts  are  stated  In  the  former  ofdnlon  (48 
Pac.  56).  It  may  be  added  that  some  part 
of  the  ^ds  levied  upon  stood  on  the  records 
of  the  county  In  the  names  of  persons  not 
parties  to  the  execution.  The  county  was 
Joined  as  a  defendant,  for  the  reastm,  appar^ 
ently,  that  Its  treasury,  and  not  the  sheriff 
personally.  Is  the  ultimate  benefldary  of  the 
fees  collected  him.  We  are  to  Inquire 
what  things  wrae  necessary  to  be  done  by 
the  sheriff  in  otdtx  to  make  a  proper  levy  of 
an  execution  on  lands  already  subject  to  the 
lien  of  the  Judgment  on  which  the  writ  was 
issued,— not  mer^  the  procedure  which 
would  make  a  subsequent  sale  of  the  land 
good  In  favor  of  a  purdiaaer,  and  a^^Unst  the 
defendant  In  the  execution  (which  was  the 
question  decided  in  Blood  v.  Light,  38  Cel. 
019),  but  what  acts  were  necessary  to  a  full 
performance  of  the  officer's  duty,  so  as  to  pro- 
tect him  agahist  any  charge  of  derdlction. 
For  sudi  acts  he  might  dalm  le^  fees,  but 
for  none  othos.  The  substance  of  those  pro- 
visions of  the  Code  of  Civil  Frocedure  whl<di 
most  nearly  touch  the  subject  Is  as  follows: 
Section  542.  This  relates  to  the  method  of 
executing  a  writ  of  attachment  Real  prop' 
erty  standing  upon  the  reauds  of  the  county 
in  the  name  of  the  defendant  must  be  attach- 
ed Igr  filing  with  the  recorder  of  the  county  a 
copy  of  the  writ,  a  description  of  the  property 
attached,  and  a  notice  that  it  Is  attached,  and 
1^  leaving  like  papers  with  an  occupant,  If 
any;  and.  If  no  occupant,  then  by  posting 
the  same  on  the  property.  If  real  property 
of  the  defendant  Is  held  In  the  name  of  some 
other  person,  the  mode  of  attachment  ive- 
scribed  Is  varied  to  meet  the  exigency  of  such 
a  case,  notice  to  such  other  person  being  pro- 
vided for.  Section  671  makes  a  docketed 
judgment  a  Mm  upon  all  unexempt  real  prop- 
erty of  the  defendant  In  the  county.  Section 
682  relates  to  the  form  ot  the  writ  of  necu- 
Uon.  When  the  Judgment  Is  a  lien  on  real 
property,  and  sufficient  personalty  Is  not 
found,  the  sheriff  Is  required  to  satisfy  the 
Judgment  out  of  the  real  property  belonging 
to  defendant  on  the  day  when  the  Judgment 
was  docketed,  etc  Secticm  688  provides  that 
all  property  (fiot  exempt  by  law)  seised  and 
held  under  attachment  In  the  action  Is  UaUe 
to  «tecution.  •  •  And  all  other  prop- 
erty, both  real  and  personal,  or  any  Interpst 
{  In  either  real  or  phonal  property  •  •  • 
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may  be  attached  on  execution  In  like  manner 
as  upon  writs  of  attachment  •  •  •  Until 
a  levy,  property  Is  not  affected  by  th^  exe- 
cution." Section  691:  "The  sheriff  must  ex- 
ecute the  writ  against  the  proper^  of  the 
judgment  debtor  by  levying  on  a  snfllclent 
amount  of  property,  If  there  be  sufflclent;  col- 
lecting or  selling  the  things  In  action,  and  sell- 
ing the  other  property,"  etc.  Section  692  pro- 
rides  that,  before  the  sale  of  real  property  on 
execution,  notice  thereof  must  be  given  for  20 
days,  by  posting  notices  in  the  township  or 
city  where  the  property  Is  situated,  and  by 
publication  In  a  newspaper  of  the  county. 

It  Is  seen  that  section  691  makes  the  levying 
of  the  writ  a  ^&rt  of  the  iirocess  of  executing 
It  The  term  'levy,"  when  employed  to  con- 
note the  acts  by  which  an  officer  manifests  the 
Intent  to  appropriate  land  to  the  satisfaction 
of  an  execution,  and  when  not  defined  by  stat- 
ute, has  considerable  elasticity  of  meaning; 
so,  probably  for  the  reason  that  the  common 
law  permitted  no  levy  of  the  writ  on  lands,  It 
never  ascertained  the  procedure  for  such  a  par- 
pose.  In  one  siate  a  statute  provided  that  a 
"levy"  should  be  understood  to  be  the  actual 
seizure  of  property  by  the  ofdcer  cfxecutlng  the 
writ  It  was  held  that  this  applied  only  to 
property  capable  of  being  seized,  that  It  was 
not  necessary  to  enter  on  land  to  make  a 
levy,  and  that  the  law  was  silent  as  to  vrbat 
should  be  the  evidence  of  a  levy  on  this  species 
of  property.  Duncan  v.  Matney,  29  Mo.  368. 
In  Louisiana  only,  it  appears.  Is  the  levy  on 
land  assimilated  to  that  of  goods,  and  the  offi- 
cer Is  reqtiired  to  take  and  hold  actual  posses- 
sion. Pipkin  V.  Sheriff ,  96  La.  Ann.  782.  Quite 
In  contrast  with  which  practice  Is  the  doctrine 
In  North  Carolina,  that  the  levy  "may  be  made 
In  the  office,  although  It  [the  land]  may  be  ten 
miles  distant  and  the  officer  has  never  seen 
It"  Bland  V.  Whitfield.  46  N.  C.  125.  See, 
also,  2  Freem.  Ex'ns,  g  280a;  8  Enc.  PI.  & 
Prac.  p.  Bll  et  seq.  In  Wood  v,  Colvin,  5  HUl, 
228,  It  was  held  that,  when  the  Judgment  on 
which  execution  lias  issued  la  a  lien  upon  land, 
It  is  unnecessary  to  make  a  formal  levy  of  the 
writ  before  proceeding  to  sell,  and  this  has 
been  said  here  to  be  the  correct  rule.  Bagley 
v.  Ward,  87  QU.  132.  But  the  statute  {section 
691,  Code  Civ.  Proc.)  evidently  contemplates 
that  levying  Is  something  different  from  sell- 
ing, and  It  Is  nrged  In  support  of  the  appeal 
tliat  the  levy  thus  required  must  be  made  in 
the  manner  described  In  section  688,  viz.  "in 
like  manner  as  upon  writs  of  attachment,"  by 
filing  a  copy  of  the  writ  In  the  i^ee  of  the  re- 
corder, etc.  Upon  careful  consideration,  our 
conclusion  Is  different  The  purpose  of  the 
provisional  remedy  of  attachment  Is  to  obtain 
security  for  the  saHsfaction  of  any  Judgment 
that  may  be  recovered  In  the  action.  Id.  | 
637.  So  the  purpose  of  attaching  under  the 
writ  of  execution,  as  permitted  by  section  688, 
Is  to  obtain  security  for  the  satisfaction  of  a 
Judgment  previously  recovered,  but  when  such 
Judgment  Is  already  a  Hen  the  main  object  of 
an  attachment  has  been  accomplished.  A  levy 


la  predlcable  of  an  attachment  as  well  as  of 
an  execntion.  See  section  671,  Code  Glv. 
Proc.,  as  amended  in  1895.  And,  If  it  had  been 
the  purpose  of  the  legislature  to  prescribe  by 
said  section  688  a  fixed  formula  for  levying  an 
execution,  it  is  reasonable  to  think  tliat  terms 
appropriate  would  have  been  employed;  and 
It  would  have  been  the  more  obvious  phrase  to 
say  that  property  "may  be  levied  upon"— 
rather  than  "attached"— on  execution  in  like 
manner  as  upon  writs  of  attachment  Again, 
if  to  levy  an  execution  on  lands  in  obedience 
to  said  section  691  necessarily  means  attaching 
them  in  like  manner  as  upon  writs  of  attach- 
ment, then,  although  there  may  have  been  first 
a  regular  statutory  levy  of  a  writ  of  attach- 
ment in  the  action,  the  Hen  of  which  was  pre- 
served by  the  Judgment  (Porter  v.  Pico,  55  Cal. 
174),  It  wotiia  sUU  be  Indispensable,  when  the 
execution  Issues,  to  repeat  with  the  latter  writ 
the  proceedings  taken  under  the  former,  which 
would  seem  to  be  mere  futility.  Beaton  v. 
Reld,  111  Cal.  484,  44  Pac.  167.  In  Bagley  v. 
Ward,  37  Cal.  137,  the  court  seems  to  have 
been  disposed  to  concede  that  by  the  provision 
that  "property  may  be  attached  on  execution 
in  like  manner  as  upon  writs  of  attachment," 
then  contained  In  section  217  of  the  practice 
act  the  legislature  Intended  to  require  in  all 
cases,  for  the  levy  of  an  execution,  the  filing  in 
the  recOTder's  office  of  a  copy  of  the  writ  with 
a  description  of  the  property  levied  upon,  as  In 
the  case  of  an  attachment;  "but,"  said  the 
court,  "however  this  may  have  been,  It  Is  now 
too  late  to  Insist  on  that  construction.  The 
practice  has  been  almost  uniform  shice  th6 
adoption  of  that  provision,  In  1851,  to  omit  the 
filing  of  a  copy  of  the  execution  in  the  record- 
er's office."  Bagley  v.  Ward  inustrates  the 
practice  then  understood  to  be  prevalent 
There  has  been  no  change  In  the  statutes,  ma- 
terial to  the  question,  since  that  time;  and,  of 
course.  If  filing  a  aw  of  the  writ  In  the  re- 
corder's office  might  be  (Knitted,  so  might  the 
other  steps  necessary  to  the  levy  of  a  writ  of 
attachment  The  clause  of  section  688,  tiiat 
"until  a  levy,  property  Is  not  affected  by  the 
execution,"  has  no  bearing  In  the  present  con- 
troversy. Blood  V.  Light  38  Cal.  656,  067. 
It  was  remarked  In  Southern  CaL  Lumb^ 
Ca  V.  Ocean  Beach  Hotel  Ca,  94  Cal.  223,  20 
Pac.  627,  that  the  act  of  the  officer  by  which 
he  Indicates  the  particular  property  which  he 
Intends  to  sell  under  the  execution  Is  called  a 
"levy."  The  conclusion  stated  more  at  large 
by  Shaw,  C.  J.,  in  Hall  v.  Crocker,  3  Mete. 
(Mass.)  2i5,  Is  similar:  "The  statute  having 
fixed  upon  no  specific  act  which  will  constitute 
the  seizure  of  land  on  execution,  the  court 
are  of  the  opinion  that  when  an  execitlon  has 
been  delivered  to  an  officer,  with  directions  to 
levy  the  same  on  the  real  estate  of  the  debtor, 
and  the  officer  accepts  the  execution  with  such 
directions,  and  consents  and  undertakes  to  ex- 
ecute It  any  act  done  by  him  In  pursuance  of 
that  purpose  Is  a  b^innlng  to  execute  it  and 
constitutes  a  s^zure;  and  the  making  of  a 
memorandum  which  enables  him  to  fix  the 
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dftto  of  nidi  act,  and  make  Us  retaro,  l«  mffl- 
dtnt  tor  thla  parpofle."  With  vb,  the  officer 
to  required  to  glre  ootlee  of  tbe  nle  of  real 
property  under  execntlon  tiy  pOBting  notlcea 
thereof  Intbetownshlptvcitrwhare  the  prop- 
erly to  Bltnated,  and  by  publication  In  a  news* 
pwer.  Oode  GIt.  Froc.  i  682.  NoUoe  thru 
given  to  certainly  an  nnequivocal  act  manifest- 
luff  the  Intent  of  the  offlc^  to  amtroprtote  the 
described  property  ta  sale  for  tbe  satlafactlon 
of  tbe  writ,  and,  In  taa  oplnltm,  to  a  snffident 
tory  In  any  case  wbien  the  judgment  to  a  Hen 
on  the  iiKiperly  to  be  sold.  In  a  case  In  the 
New  Ttnk  ooort  of  appeals  a  auestlm  arone 
vpon  tbe  effect  of  a  statute  retoting  to  ttie  ex- 
eeotlon  of  process  '^y  a  seizure  of  or  levy  on 
mooey  or  other  property  In  pursuance  there- 
of." A  sheriff,  holding  such  process,  adver- 
tised fw  sale  certain  real  property  thereunder; 
and  tbto  was  bdd  to  constitute  a  sufBdrat 
"seizure,"  within  uie  meaning  of  the  statute. 
Instltntlon  t.  Anderson,  83  N.  T.  174.  We  are 
safe  In  saying  that,  If  it  was  a  Buffident  sel* 
sure.  It  was  also  a  sufficient  levy.  It  Is  not 
percelTed  that  the  case  to  affected  by  tbe  dr- 
enmstance  that  some  of  the  land  on  which  the 
aberUr  levied  stands  on  the  records  of  tiie 
eotm^  In  tbe  names  of  persons  not  parties  to 
tbewrtt.  The  Judgment  lien  or  the  levy  or  the 
subsequent  sale  could  In  no  event  operate  on 
any  Interest  In  the  land  not  In  fact  owned  by 
the  defendant  While  It  may  possibly  be  de- 
alxable  that  third  persons  thus  situated  should 
be  apprised  spedaOy  of  the  proceeding,  yet  the 
law  has  not  so  provided.  Their  position  to 
no  worse  than  that  of  persons  who  claim  land 
by  title  paramount  to  that  of  a  mortgagor  or 
other  defendant  In  a  suit  where  sale  of  the 
^perty  to  spedflcally  decreed.  The  process 
tasned  to  enforce  such  a  Judgment  (Oode  Civ. 
Proc:  i  681)  to  always  executed  without  notice 
other  than  that  given  to  the  general  public  by 
the  ordinary  posting  and  advertlBement  Ttio 
judgment  appealed  from  should  be  affirmed. 

We  concur:   OHIFMAN,  O.;  BBLGBtDR,  0. 

PBR  CTTRIAM.  For  flie  reasons  given  In 
tbe  foregoing  opinion.  Hie  Judgment  ^n>ealed 
from  to  affirmed. 


m  Or.  181) 

LOYEJOT  et  aL  v.  WILLAMBTTB  FALLS 
BLEOTBIO  00.  et  al.* 

(Snprame  Court  of  Oregon.  Nov.  22, 1887.) 

ViatDtm  AMD  PUROBAUK— LOOVI  m  Quo— IDBIF- 

nrr— DuoBiPTiOM— Etidbsob. 

1.  On  the  qaeBtioo  whether  ptaintiSi'  anoestw 
Intended,  bj  a  certBio  deed,  to  coavey  to  de- 
feodauts'  predecessors  a  certain  islaud,  !t  ap- 
peared that  certain  persons  under  the  name  of 
the  W.  Co.,  or  the  O.  Co.,  la  1841  or  1842  took 
pOBiMBion  of  the  island,  and  erected  improre- 
ments  thweon,  and  soon  thereafter  traasferred 
didr  richta  to  A«  after  which  It  was  known  as 
"O.'a  bland."  "A.'i  Island,"  and  "Island  Mil) 
Property";  that  in  1848  A.  conveyed  the  prop- 
trtj  to  li^  descrfblDg  It  as  "known  as  and  com- 
monly called  'G.'s  Island,'  being  *  •  •  the 

a  Rehearing  dtntod. 


same  on  which  certain  persons  known  as  the  O. 
Co.  *  *  *  constmcted  a  mlir;  that  the  title 
tiiereto  was  coafirmed  to  the  aaslsnees  of  the 
W.  Co.,  as  "A.'f  iBland."  by  Act  Cong.  Sept. 
27,  1860  (9  StaL  496)  S  U;  that  in  1851  L.  con- 
veyed the  same  to  T.,  describing  It  as  "a  cer- 
tain portion  •  •  •  known  as  and  eommon- 
br  eaflsd  'O.'s  bhnd'  or  'A.'s  Uand' thst  to 
1857  T.  conveyed  to  G.  Babstantially  the 
same  description  as  in  tbe  L.  deed;  that  In  1862 
G.,  Jr.,  and  one  P.  conveyed  by  separate  deeds 
to  plaintiffs*  ancestor,  in  eadi  of  which  tbe 
property  to  deBciibed  aa  "the  'Island  BliU  Prop* 
erty,*  so  called,  or  'A.  Island*";  that  In  ISBS 
plaintiffs'  ancestor  conveyed  to  defendants*  pred- 
eeeasora,  describing  the  property  as  "what  to 
known  as  'A.  Island,'  a^"  etc.;  and  that  at 
the  time  of  such  conveyance  no  other  island  in 
the  vicinity  was  >-nown  by  such  designation. 
fffid  to  aapport  the  conclnslon  that  plaintiffs' 
ancestor  Intended  to  convey  to  defendants*  pred- 
eceBBOn  the  island  mentkmed  In  tbe  act  of  cod- 
gresa  referred  to  aa  "A.  Island.  ** 

2.  An  allegation  that  defendants  were  guilty 
of  fraud  in  an  action  to  recover  tond  in  intro- 
dndng  in  evldenoe  a  deed  of  ptointifls'  ancestor 
to  defendants  predecessors^  when  auch  deed 
had.  In  another  action,  been  adjudged  void,  is 
not  sustained  where  the  only  effect  of  the  Judg- 
ment In  such  other  aetlMi  was  to  detennlne  thi^ 
the  tond  there  In  eontioverar  waa  not  in  fact  a 
part  of  that  conveyed  by  such  deed. 

S.  Plaintiffs  alleged  that  the  location  of  the 
island  referred  to  In  Act  Cong.  Sept  27,  1880 
(8  Stat.  496)  |  11,  as  **A.  Idand'^  was  other 
than  the  one  in  controvetsy.  It  aiffieaied  that 
prior  to  such  act  a  town  site  had  been  laid  out, 
on  the  plat  of  which  the  island  was  repremnted; 
Oiat  fai  18S1  a  map  thereof  was  prepared  by  ao- 
thority  of  the  surveyor  general,  sbowiiw  aub- 
atantially  the  same  location  of  sudi  iitond;  that 
actual  measnrementa  made  on  tbe  ground  of 
the  distances  and  directions  Indicated  on  such 
plats  locate  such  toland  at  the  place  oonlanded 
for  by  defsndants,  and  about  100  feet  from  the 
main  tond*  and  to  the  only  Island  which  does 
so.    BM,  tiut  the  allegatloi  was  not  snstsliwd. 

Appeal  from  circuit  court,  UuHDomah 
county;  Loyal  B.' Steams,  Judge. 

Bnlt  by  Amoa  U  Lov^oy  and  others 
against  the  Willamette  FaUs  Electric  Oom< 
pany  and  othera.  From  a  decree  conflrmlng 
the  r^Kirt  of  a  ttferee  In  favor  of  defend- 
ante,  ptointifls  appeal.  Affirmed. 

Thto  to  a  suit  to  set'  aside  a  Judgrment  In 
favor  of  the  defendant  corporations  render- 
ed In  an  action  at  law  brought  against  them 
by  the  present  plaintiffs  to  recover  the  pos- 
session of  the  toland  In  the  Willamette  river 
at  or  near  the  falls  at  Oregon  City,  which 
was  coDdrmed  to  the  legal  assignees  of  the 
Willamette  Milling  &  Trading  Company  as 
"Abernethy  iBland,**  by  the  eleventh  section 
of  the  act  of  congress  relating  to  public 
lands.  In  Oregon,  approved  September  27, 
1S50  (9  Stat  40^,  on  the  ground  that  sudi 
Judgment  was  recovered  through  a  mtetake 
of  plaintiffs  as  to  the  locus  In  quo,  and 
fraud  on  the  part  of  the  defendants  In  In- 
troducing in  evidence  a  certain  deed  eiecnt- 
ed  by  the  plaintiffs'  aoceetor  In  1863.  The 
complaint,  In  substance,  U:  That  at  tbe 
time  of  tbe  passage  of  the  act  of  congress 
of  1850  known  as  the  "Donation  Law*'  there 
were,  and  are  now,  two  tolands  In  the  Will- 
amette rfver  at  or  near  tbe  ftills,  one  Im* 
medtotely  above  the  other,  and  sqnrated  bgr 
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a  wdl-deflned  <riiannel;  the  upper  one  con- 
taining and  the  lower  one  about  IH 
acreB;  tbat  the  lower  one  was  known  and 
designated  at  the  time  as  "Goremor'a  Is- 
land«"  or  the  "Island  Mill  Property/'  and  Is 
the  Island  confirmed  to  the  assignees  of  the 
Willamette  Milling  &  Trading  Company  by 
the  act  of  congress  referred  to.  That  prior 
to  the  passage  of  such  act  Qeorge  Abemethy 
undertook,  by  settlement  or  otherwise,  to 
acquire  title  to  the  upper  Island,  and  for  that 
reason  It  was  commonly  known  and  desig- 
nated at  the  time  as  "Abemethy  Island." 
That  thereafter  A.  L.  LoTeJoy,  the  plaln- 
tUfs'  ancestor,  became  by  mesne  conv^- 
ances  the  owner  In  fee  simple  of  the  Island 
confirmed  to  the  milling  company  as  Aber^ 
nethy  Island,  and  also  the  owner  of  all  the 
right,  title,  and  Interest  of  Abemethy  to  the 
upper  Island,  which  was  likewise  known 
and  designated  as  "Abemethy  Island."  T^at 
on  February  28,  1863,  Lovejoy  and  wife  con- 
Teyed  by  deed  to  John  H.  Moore  and  oth- 
ers, according  to  the  description  In  the  deed, 
"what  Is  known  aa  'Abemethy  Island,*  at 
the  falls  of  the  Willamette  river.  In  Clacka- 
mas county,  state  of  Oregon,"  Intending, 
however,  to  convey  thereby  their  Interest  In 
and  to  the  upper  Iriand,  and  not  to  the  Island 
confirmed  to  the  milling  company  the  act 
of  congress;  that  the  lower  Island  never  was 
conveyed  Lorejoy  to  any  person,  and  vras 
owned  1^  him  at  the  time  of  bis  death,  In 
September,  1882,  and  la  now  owned  and  In 
possession  of  the  plaintiffs.  That  on  Novem- 
lier  3,  1890,  the  plaintiffs  were  Informed  and 
l«lleved  that  one  of  the  defendant  companies 
had  taken  posseadon  of  the  lower  Island,  and 
was  proceedbig  to  erect  buUdlnits  theretm, 
and,  acting  under  this  Infbrmatiini  and  belief, 
and  without  visiting  the  locus  in  quo,  or 
coniriderlng  the  confusion  likely  to  arise  out 
of  the  Blmllarlty  of  nauwa  of  the  two  islands, 
they  b^can  an  action  of  ejectment  to  recover 
the  possession  of  "an  l^nd  in  the  Wllhunette 
river,  situated  at  or  near  the  falls  of  said 
river  on  the  cost  side  of  said  river,  at  or  near 
Oregon  City,  In  Clackamas  county,  state  of 
Oregon,  being  the  same  island  described  and 
confirmed  as  'Abmiethy  Island'  In  the  elev- 
enth section  of  an  act  of  congress  of  tbe 
United  States  relating  to  public  lands  In  Ore- 
gon, approved  September  27,  18.V),  with  its 
appurtenances."  That  in  tmth  and  in  fact 
the  defendant  in  such  action  was  not  then 
In  poasesBion  or  exercising  any  acts  of  own- 
ership or  possession  over  the  land  described 
In  tbe  complaint,  but  was  in  possession  of  the 
upper  Island,  commonly  known  as  "Abemethy 
Island."  That,  taking  advantage  of  the  con- 
fusion in  names,  its  lessor  filed  an  answer 
denying  the  allegations  of  the  complaint,  and 
alleging  title  in  Itself,  and  pleading  the  stat- 
ute of  limitations.  That  the  cause  went  to 
trial,  and  the  plaintiffs,  to  maintain  the  is- 
sues on  their  part,  introduced  in  evidence 
deeds  from  W.  H.  Farrar  and  wife  and  James 
Gutlirle,  Jr.,  of  date  July  9,  18U2,  conveying 


to  their  ancestor  A.  Lb  Lovejoy  "the  Island 
Mill  Property/  so  called,  or  'Abemethy  Is- 
land/ "  and  also  testimony  tending  to  show 
possesslcm  thereof  by  the  plalntUb  and  tbeir 
ancestors  since  the  date  of  such  deeds.  That 
the  defendant  thereupon,  to  maintain  the  is- 
sues on  Its  part,  offered  In  evidence  the  deed 
from  liovejoy  and  wife,  of  date  February  28. 
1863,  conveying  to  J.  H.  Moore  and  associates 
what  is  known  as  "Abemethy  Island"  at  tbe 
falls  of  the  Willamette  river.  In  Claclumas 
county,  Or.,  and  other  deeds  tbrough  which 
the  defendant  claims  title,  and  evidence  tend- 
ing to  show  continuous  possession.  That,  al- 
though the  conveyances  referred  to  apparent- 
ly describe  the  same  premises,  the  two  Islands 
were  In  truth  and  In  fttct  separate  and  dis- 
tinct tracts  of  land,  and  the  title  thereto  de- 
signed through  separate  cliannels.  That, 
owing  to  the  confusion  growing  out  of  this 
similarity  of  names,  the  plalntlflTs'  attorney 
become  confused,  and  proceeded  to  the  trial 
on  the  theory  that  the  Island  described  In  the 
complaint  was  Identical  with  that  described 
in  the  deed  from  Lovejoy  and  wife  to  Moore 
and  associates,  of  date  February  28,  1863; 
and.  when  bis  objection  to  the  introduction  of 
said  deed  was  overruled,  he  abandoned  tbe 
case,  and  Judgment  was  thereupon  rendered 
against  the  plaintiffs  In  favor  of  the  defend- 
ant That  plaintlflFs  used  all  reasonable  dili- 
gence to  avoid  the  effect  of  such  Judgment, 
and  to  that  end  filed  a  motion  for  a  new 
trial,  which,  being  overruled,  they  filed  an  ap- 
plication to  be  relieved  from  the  Judgment  on 
the  ground  of  the  mistake  as  to  tbe  locus  In 
quo,  which  was  also  denied,  and  the  ruling 
thereon  subsequently  affirmed  I^  this  court. 
That  In  prosecuting  the  motion  to  be  relieved 
from  the  Judgment,  plaintiffs*  sole  object  was 
to  place  the  cause  In  the  same  position  la 
which  it  was  prior  to  the  trial  thereof,  for  the 
reason  that  the  Abemethy  Island  of  which 
the  defendants  were  claiming  the  possession 
and  the  adverse  occupancy  under  the  statute 
of  limitations  was  not  the  Abemettiy  Island 
owned  by  the  plaintiffs,  the  recovery  of  which 
was  sought  In  the  action.  The  complaint  fur- 
ther all^^  that  in  1870  the  defendante*  pred- 
ecessor in  Interest  was  In  possession  of  the 
upper  Island,  claiming  title  thereto  under  the 
deed  from  Lovejoy  and  wife  to  Moore  and 
others,  and  while  so  in  possession  W.  0.  John- 
son and  J.  L.  Barlow  brought  an  action  of 
ejectment  against  It  to  recover  possesston  of 
such  Island,  and  were  successful;  ^t  it  was 
adjudged  therein  tbat  the  defradant  bad  no 
title  or  Interest  In  the  Isbud,  and  that  the 
deed  from  Lovejoy  and  wife  to  Moore  and 
others  was  held  for  naught;  that  the  defoid- 
ants  In  this  suit,  and  in  the  action  at  law  as 
well,  knew  of  this  lltigatlont  and  the  leanlt 
thereof,  but  with  intent  to  cheat  and  de- 
ft-aud  plaintiffs,  frandnlently,  wrongfully,  and 
deceitfully  introduced  said  deed  in  evlttence, 
and  did  th«rel^  mislead,  confuse,  and  de- 
ceive the  plaintiffs  and  their  counsel  on  ac- 
count of  tbe  similarity  of  the  names  of  said 
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Idands,  and  that  they  were  bo  taken  by  inr- 
prlse  as  to  be  unable  to  proceed  Intelligently 
with  tbelr  defense.  To  this  complaint  the  de- 
fendant! filed  an  answer.  In  which  *X  Is  de- 
nied that  there  were  at  the  time  of  the  pas- 
sage of  the  act  of  congreas  of  September  27. 
ISGO,  or  are  now,  two  Islands  at  the  falls 
of  the  Willamette  at  Oregon  City,  east  of  the 
channel  thereof;  and  alleges  that,  although 
the  plats  and  sorreys  of  the  United  States 
now  show  two  Islands  east  of  such  channel, 
there  is,  In  truth  and  In  fact,  but  the  one 
known  and  designated  In  the  act  of  congress 
as  "Abemethy  Island."  After  denying  the 
material  allegations  of  the  complaint,  the  an- 
swer, for  a  further  and  separate  defense,  al- 
leges that  the  defendant  the  Portland  General 
Electric  Company  Is  the  owner  In  fee  simple 
of  the  Abemethy  Island  mentioned  and  re- 
ferred to  In  the  donation  hiw,  and  that  It  and 
Iti  predecessors  In  Interest  have  been  In  the 
open,  notorious,  exclusive,  and  peaceable  pos- 
session thereof  for  more  than  30  years,  and 
that  neither  the  plaintiffs  nor  their  ancestors, 
predecessors,  or  grantors  have  been  In  pos- 
session during  that  time.  The  proceedings  In 
the  action  at  law  snbeequent  to  the  Judgment 
therein  are  then  set  out  In  detail,  and  plead- 
ed as  a  bar  to  this  suit.  A  demurrer  to  the 
separate  defense  being  overruled,  a  reply  was 
filed,  and  upon  the  issues  thus  Joined  the 
cause  was  referred  to  Hon.  W.  D.  Penton,  to 
report  the  facts  and  the  law.  The  referee 
having  reported  In  favor  of  the  defendants, 
and  his  report  having  been  confirmed,  and  a 
decree  entered  in  accordance  therewith,  the 
plaintiffs  appeal. 

Geo.  Bi.  Chamberlain  and  Dell  Staart  for 
appellants.  3,  G.  Moreland.  for  re«p<»ident8. 

BEAN,  J.  (after  stating  the  facts).  As- 
suming, for  the  purposes  of  this  case,  that  a 
court  of  equity  would,  upon  the  facta  alleged 
hi  the  complaint,  If  shown  to  be  true,  set  aside 
and  vacate  the  Judgment  rendered  In  the  ac- 
tion at  law  referred  to  in  the  pleadings,  and 
that  the  proceedings  In  such  action  subsequent 
to  the  Judgment  are  not  a  bar  to  this  suit,  we 
pass  directly  to  a  consideration  of  the  facts. 
Prom  the  issues  as  made  by  the  pleadings  it 
appears  that  the  two  important  questions  of 
fact  in  the  case  are:  Plrst.  Whether  the  deed 
fnHn  A.  L.  LoveJoy  and  wife  to  J.  H.  Moore 
and  others,  of  date  February  28.  1863,  pur- 
porting to  convey  "what  is  known  as  'Abeme- 
thy Island,'  at  the  falls  of  the  Willamette 
riva",  in  Clackamas  county,  state  of  Oregon," 
was  intended  to  and  did  convey  the  Island  con- 
firmed to  the  legal  assignees  of  the  Willamette 
MllUng  &  Trading  Company  by  the  eleventh 
section  of  the  act  of  congrees  approved  Pebm- 
ary  27.  1850.  ii  it  did,  this  case  Is  at  an  end, 
because  it  Is  conceded  that  the  defendants 
have  succeeded  by  mesne  conveyances  to  what- 
ever Interest  Moore  and  his  associates  obtained 
by  virtue  of  the  deed  refrared  to,  and,  this  be- 
ing so,  the  exact  location  of  the  island  Lb  a  mat- 


ter of  no  conseqnence,  so  far  as  any  rights  of 
the  plaintiffs  are  omcaned.  And,  second,  if 
the  deed  did  not  convey  such  Island,  the  re- 
maining quesdoD  la  whether  the  plaintiffs* 
right  of  suit  Is  barred  by  the  statute  of  limita' 
tloDs,  and  this  depends  upon  the  question  as  to 
whether  the  present  electric  light  station  la  lo- 
cated upon  the  island  referred  to  and  designat- 
ed In  the  act  of  congress  of  1850  as  "Abemethy 
Island."  Of  these  qnestloDS  hi  their  order. 
It  appears  from  the  evidence  that  prior  to 

1841  Dr.  John  McLaughlin  settled  upon  a  tract 
of  land  at  Oregon  City,  which  was  subsequoit- 
ly  known  and  designated  In  the  donation  law 
and  on  the  public  surveys  of  the  United  States 
as  the  "Oregon  City  Land  Claim."  As  a  part 
of  this  claim,  he  contended  that  a  small  island, 
containing  two  or  three  acres,  In  the  river  Im- 
mediately In  front  thereof,  belonged  to  him. 
But  In  1841  or  1842  some  persons  referred  to  In 
the  testimony  as  missionaries  took  possession 
of  the  Island  imder  the  name  of  the  Willamette 
Milling  &  Trading  Company,  or  the  Oregon 
Milling  Company,  and  constructed  a  saw  and 
grist  mill  and  other  improvements  thereon,  and 
continued  by  themselves  and  assignees  to  occu- 
py the  same,  notwithstanding  Dr.  McLaugh- 
lin's protest,  until  the  passage  of  the  act  of 
congress  of  1850.  Soon  after  they  took  pos- 
session of  the  Island,  thdr  right  and  title  there- 
to became  vested  In  George  Abemethy,  pro- 
visional governor  from  1815  to  1840,  and  the 
island  thereafter  became  known  and  designat- 
ed as  "Governor's"  or  "Abemethy's"  Island,  or 
the  "Island  Mill  Property."  On  April  25, 1849, 
Abemethy  sold  the  property  to  Joseph  Lane, 
describing  it  in  the  conveyance  as  that  certain 
portion  of  land  "known  as  and  commonly  called 
"Governor's  Island,'  beflng  an  Tsland  in  tl*e  WMl- 
amette  river,  at  the  great  falls,  and  the  same 
on  which  certain  persons  known  as  the  Oregon 
Milling  Company  some  time  alwnt  the  year 

1842  constructed  a  saw  and  grist  mill  and 
other  buildings  and  Improvem^its,  and  being 
the  same  which  the  party  of  the  first  part  pur- 
chased from  eald  milling  company."  On  May 
1,  1851.  Lane  conveyed  the  same  to  B.  U. 
Thompson  by  a  deed  describing  It  as  "a  certain 
portion  of  land  situate  and  being  in  the  great 
falls  of  the  Willamette  river,  in  the  county  oi 
ClaclcamaB,  and  territory  of  Or^on,  known  as 
and  commonly  called  'Govemor's  Island'  or 
'Abemethy'B  Island.' "  On  May  17,  1857, 
Thompson  conveyed  to  James  Guthrie  by  sub- 
stantially the  same  description  as  In  the  Lane 
deed,  with  the  addition  that  the  premises  con- 
veyed were  "tbe  same  Island  which  was  con- 
firmed to  the  Willamette  Milling  &  Trading 
Company  and  their  assigns  by  the  act  of 
congress  approved  September  27,  1850."  On 
June  9,  1862,  James  Guthrie.  Jr.,  and  W.  H. 
Panrar  and  wife,  who  seem  to  have  acqxiired 
some  Interest  In  the  prc^rty,  conveyed  It  by 
separate  deeds  to  A.  L.  LoveJoy,  in  each  of 
which  the  property  is  described  as  "the  'Island 
Mill  Property,'  so  called,  or  'Abemethy  Island,' 
situate  at  or  near  the  falls  of  the  Willamette 
river,  in  Clackamas  county,  Oregon."  We 
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have  thus  been  particular  to  trace  the  title 
from  the  millng  c(«npan7  to  Lovejo7,  as  it 
shows  that  the  property  conveyed  to  him,  and 
to  which  he  obtained  title,  was  the  island  upon 
which  the  milling  company  entered  In  1842, 
and  constructed  their  mlUa,  and  made  their 
inqKroT^nents,  and  that  It  was  known  and  des- 
ignated In  the  deeds  nnder  which  he  held  as 
"Abemethy  Island."  Wbea,  th^fore,  he 
conveyed  to  Moore  and  his  associates  In  1863, 
and  la  his  deed  described  the  property  as  "what 
Is  known  as  'Abcmethy  Island,'  at  the  falls  of 
the  Willamette  river,  in  Clackamas  couatyt 
state  of  Oregon,"  the  natural  conclusion  is  that 
be  intenilcd  to  convey  the  old  island  mill  prop- 
erty. That  was  the  only  Island  to  whicb  he 
had  any  claim,  as  shown  by  the  evldaice,  and 
was  then,  and  had  been  for  a  long  time  prior 
to  that  dat^  well  known  and  commonly  de»- 
ignated  and  generally  recognised  as  "Aber- 
nethy  Island."  It  was  not  tnly  so  known  and 
described  in  the  deeds  under  which  he  claimed 
title,  but  13  years  before  had  been  officially  so 
deslKnated  by  the  act  of  congres.  In  view  of 
these  fects,  it  seems  Incredible  that  liovejoy, 
who  lived  at  Oregon  City,  and  who  was  ad- 
mittedly familiar  with  this  island.  Its  history 
and  anzTOundinffs  from  the  time  of  Its  occupa- 
tion by  the  milling  comijany  down  to  the  time 
of  hia  Conveyance  to  Moore,  ootUd  have  been 
■0  mistaken  or  confused  about  the  name  as  to 
have  undertaken  to  convey  some  Interest  in  aur 
other  tract  of  land  by  designating  it  as  "Aber- 
nethy  Island."  And,  more  than  this,  at  the 
time  of  his  deed  It  was  not  supposed  by  tlie 
people  reeling  in  op  about  Oregon  City  that 
there  was  any  island  in  the  river  at  or  near  the 
Calla,  east  of  the  channel,  exc^  the  one  upon 
which  the  Island  miUs  had  been  cdtuatcd, 
and  whldi  was  known  as  "Abemethy  Island." 
latere  was  a  ledge  of  rocks,  exposed  at  cer- 
tahi  stages  of  the  wat«r,  above  this  Island,  asA 
extending  up  towards  Ganonah,  which  was 
Bubsequently  surveyed  by  authority  of  the  gov- 
ernment of  the  United  States,  and,  after  some 
llHgatlott.  determined  to  be  a  separate  Island, 
and  has  since  been  Icnown  and  designated  as 
"Thompson's  Island";  but  at  the  time  of  Love- 
joy's  deed  It  was  not  known  or  designated  by 
any  particular  name,  and  was  generally  sup- 
posed to  be  either  a  part  of  the  main  laud  or  a 
mere  extension  of  Abemethy  Islaud.  It  Is 
tme.  the  widow  of  Lovi^oy,  who  waa  called  as 
a  witness  in  this  case,  says  that  there  was, 
and  had  been  all  the  time  prior  to  the  passage 
of  the  donation  act,  and  prior  to  the  deed  from 
her  husband  to  Moore,  a  well-known  Island  in 
the  river  above  the  one  upon  which  the  island 
mills  were  situated,  and  that  Abemethy  claim- 
ed some  rlf^ht  at  title  thereto,  and  for  that 
reason  it  was  known  as  "Abemethy. Island," 
while  the  lower  Island  was  comioonly  Imown 
as  **Oovemor'8  Island."  But  in  this  she  Is 
wholly  nuBupported  by  any  other  testimony, 
and  is  evidently  n^staken.  The  maps  and 
plats  of  the  public  aun'eys,  as  well  as  the  tes- 
timony of  numerous  persons  who  resided  at 
Oregon  City  during  the  time,  and  whose  busi- 


ness Interests  were  such  as  to  TeOiiet  them  ta.- 
mlUar  with  the  location  of  the  various  Islands 
In  and  about  fhe  falls,  clearly  show  that  the 
only  body  of  land  In  the  river  east  of  the  chan- 
nel, recognized  at  that  time  as  an  island,  was 
the  (me  vepon  which  the  Island  mills  were  lo- 
cated; and  the  witnesses  all  testify  tbat  they 
never  heard  any  other  Island  called  Abemethy 
Island.  Looking  at  these  fects.  which  are 
practlcaUy  undisputed.  It  seems  to  us  that  no 
Other  fair  conclusion  can  be  reached  but  that 
Lovejoy  intended  to,  and  did  by  his  deed  of 
February  28,  1SG3,  conv^  to  Moore  and  as- 
sociates, and  that  they  intended  to  purrhaf«. 
all  his  right,  title,  and  Interest  In  and  to  the 
island  confirmed  to  the  grantees  of  the  'Willa- 
mette Milling  &  Trading  Company  by  the  act 
of  congress  of  September  27,  1850,  and  known 
as  "Abemethy  Island."  It  Is  a  Blgnlficant 
fact.  Buppurtlug  tliis  couclndon,  that,  although 
Lovejoy  lived  in  the  vicinity  for  20  years  after 
the  ocecution  of  the  deed  to  Moore,  no  claim 
was  ever  made  by  talm,  so  far  as  thte  record 
discloses,  that  there  was  any  error  in  the  de- 
Bci'lption  in  said  deed,  or  that  It  was  not  in- 
tended to  or  did  not  convey  the  Island  referred 
to  in  the  act  of  congress.  Nor  was  any  such 
claim  made  by  his  widow  or  heirs  until  after 
they  were  defeated  In  the  action  at  law  re- 
ferred to  in  the  pleadings.  Indeed,  that  action 
was  tried  upon  the  theory  that  the  Island  re- 
ferred to  In  the  act  of  congress  was  the  one 
described  In  the  deed  from  Lov^oy  to  Moore 
and  associates,  and  Mrs.  Lovejoy  hostif  so 
teatlfted  at  the  time^  althonj^  she  now  thinks 
otheiTrise.  In  that  action,  which  was  Insti- 
tuted at  her  Instigation,  and  conducted  under 
her  management,  plaintlfh  relied  solely  upon 
the  cmitentton  that  fhe  deed  had  never  been  de- 
livered to  take  effect  as  a  conveyance;  and  as 
soon  as  It  became  apparent  that  they  were  un- 
able to  support  that  cwtention  by  competent 
testimoi^  the  case  was  admitted  to  be  with  the 
defendant,  and  a  Judgment  rendered  in  Ita  fa- 
vor accordingly.  It  was  not  until  some  time 
after  the  rendition  of  such  Judgmmt,  and  after 
a  motion  for  a  new  trial  had  been  denied,  that 
the  dolm  was  put  forth  that  there  was  a  mis- 
take In  toe  locus  in  quo,  or  that  the  deed  in 
question  was  not  Intended  to  convf^  the  island 
referred  to  In  the  act  of  congreas.  It  Is  not  at 
all  probable  that,  If  Lovejoy  had  Intended  to 
convey  some  Inters  In  another  tract  of  land, 
he  would  have  remained  siloit  for  20  years 
without  asserting  any  claim  to  as  valuable  a 
piece  of  property  as  the  lower  Island  Is  shown 
by  tlie  testimony  to  bare  been,  or  that  his 
widow  and  heirs  would  have  done  likewise, 
uutll  after  tbelr  defeat  In  the  action  at  law  re- 
fen-ed  to.  It  is  contended,  or  at  least  it  la  al- 
leged In  the  complaint,  that  this  dee«]  was 
never  delivered  to  take  effect.  But  that  ques- 
tion was  dett*nulned  In  the  action  at  law,  and 
Is  not  open  to  consideration  here.  Bnt  if  It 
was,  there  is  no  competent  testinumy  whatever 
in  the  record  to  supiiort  it 

It  is  also  claimed  that  the  defendant  In  the 
law  action  was  guilty  of  fraud  and  deceit  In 
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Introdndng  In  erldeace  the  deed  from  Love- 
joy  to  Moore  and  associates,  for  tbe- reason 
that  In  an  action  taronght  against  its  prede- 
cessor In  Interest  by  Johnson  and  Barlow  In 
1870  to  recover  the  possession  of  the  upper, 
or  what  Is  known  in  the  record  as  "Thonqn 
Eon's  Island,"  the  defendant  pleaded  dtle 
thereto  In  itself,  and  relied  for  proof  thereof 
upon  the  Lovejoy  deed,  and  that  the  Judg- 
ment In  such  action,  being  against  It,  Is,  In 
effect,  a  declaration  that  such  deed  Is  void. 
But  the  history  of  that  litigation  shows  that 
some  time  In  1805  one  Allen  Thompson  filed 
upon,  as  a  pre-emption,  what  was  afterwards 
suireyed  and  designated  on  the  maps  and 
plats  of  the  United  States  as  an  island  in  the 
river  Immediately  above  Abemethy  Island, 
and  obtained  tlOe  from  the  govemmmt  there* 
to.  Tbis  title  he  conveyed  to  Johnson  and 
Barlow,  who  brought  an  action  of  ejectment 
against  the  People's  Transportation  Company 
to  recover  the  possession  thereof.  In  that 
action  the  defendant  pleaded  title  to  the  locus 
bi  quo,  and  claimed  that  the  property  upon 
wUcb  Thompson  bad  settled  was  not  a  sep- 
arate island,  but  was  In  truth  and  In  fact  a 
part  of  the  Abemethy  Island  referred  lo  in 
the  «ct  of  congress;  and,  so  claiming.  In  or- 
der to  show  their  title,  offered  and  Introduced 
the  deed  in  question.  The  Judgment  In  the 
action  was  In  favor  of  the  plaintiffs,  but  Its 
only  effect  was  to  determine  that  the  land 
sued  for  was  not  in  fact  a  part  of  Abemethy 
Island,  and  It  In  no  way  affects  the  validity 
of  the  deed  under  which  the  defendants 
dalm  to  own  the  latter  Island,  and  hence 
there  was  no  fraud  In  Introducing  It  in  evi- 
dence In  the  action  at  law. 

If  we  are  zlght  In  our  conclusion  that  the 
deed  from  Lovejoy  and  wife  to  Moore  and  as- 
Boclatea  conveyed  the  Island  confirmed  to  the 
Willamette  Milling  &  Trading  Company  by 
the  act  of  congress,  the  exact  location  of 
such  Island  becomes  unimportant  In  this  case, 
as  we  have  already  suggested.  Upon  that 
Question,  however,  a  vast  amount  of  testi- 
mony has  been  taken,  and  it  seems  to  have 
been  the  principal  question  of  fact  discussed 
before  and  determined  by  the  referee,  and  the 
discussion  thereof  occupies  considerable  space 
In  the  briefs  of  counseL  It  Is  perhaps  as 
well,  therefore,  that  we  should  Indicate  our 
views  upon  the  question,  without,  however, 
attempting  to  review  in  detail  all  the  evidence 
bearing  thereon.  The  contention  for  the 
I^lntUfa  iB  that  the  Island  referred  to  In  the 
act  of  congress,  and  which  Is  designated  on 
the  official  pla-ts  of  itbe  United  States  as  "lot 
8,  In  section  31,  township  2,  range  2  east,^' 
lies  north  of  and  across  the  chasm  from  the 
present  light  station;  while  the  defendants' 
cwtentlon  is  that  said  station  is  located  on 
such  island.  There  are  two  practically  un- 
disputed facts  In  this  case,  which,  to  our 
minds,  seem  conclusive  of  the  question.  The 
first  Is  that  prior  to  the  act  of  congress  of 
ISjO,  Dr.  McLaughlin  laid  out,  anrvt^-ed,  and 
platted  a  portion  of  the  Oregon  City  claim  for 


a  town  site,  and  sold  and  conveye<^  lots  and 
bloelcB  with  reference  thereto.  Upon  the  plat 
so  made  by  him  are  represented,  with  refer- 
ence to  the  streets  and  blocks  of  the  town, 
and  particularly  blocks  1  and  75,  the  location 
of  the  island  then  occupied  by  the  assignees 
of  the  milling  company,  the  chasm  dividing 
the  same  from  the  main  land,  and  a  space  on 
the  main  land  north  of  and  across  such 
chasm,  designated  on  the  map  as  a  mill  re- 
serve. By  section  11  of  the  act  of  1850,  which 
took  awayfrom  Dr.  McLaughlin, and  set  apart 
for  university  purposes,  the  Or^onCIty  claim, 
It  was  made  the  duty  of  the  surveyor  general 
to  certify  to  the  commissioner  of  the  general 
land  office  all  lots  or  parts  of  lots  sold  by 
him  prior  to  March  4, 18^0,  and  the  purchasers 
or  their  assigns,  In  order  that  patents  there- 
for might  issue.  In  the  discharge  of  this 
duty,  John  B.  rreston,  the  then  surveyor  gen- 
eral, on  November  1,  1851,  prepared  or  caus- 
ed to  be  prepared  a  map  or  plat  showing  the 
survey  of  lots  and  parts  of  lots  sold  prior  to 
the  time  specified,  and  certified  to  the  same 
for  the  use  and  Information  of  the  commis- 
sioner of  the  general  land  office.  Itia  map, 
so  far  as  necessary  to  any  question  here,  is 
substantially  the  same  as  the  prior  maps  filed 
by  Dr.  McLaughlin,  and  shows  substantUUly 
the  same  relative  location  of  the  Island  In 
question  with  reference  to  the  streets  and 
blocks  of  the  town.  There  Is  no  dispute  as 
to  the  location  of  Idocks  1  and  75,  and  the 
testimony  shows  that  the  actual  measnre- 
ments  made  on  the  ground  from  these  blocks 
of  the  distances  and  the  directions  Indicated 
on  the  i^atB  locate  the  island  In  question  at 
the  place  contended  for  the  defendants, 
and  that  the  point  claimed  by  the  plalntlflFs  aa 
the  true  location  is  within  the  mOl  reserre. 
The  other  prominent  factor  In  the  case  la 
tbBt  It  Is  shown  the  maps,  and  Is  agreed 
by  all  parties,  that  Abemethy  Island  was  sep- 
arated from  the  mato  land  a  well-deflned 
G^sm  or  goi^  Hirongh  ttie  Mild  basaltic 
rock,  which  appears,  frmn  the  testimony  ot 
John  McCraken,  who  was  part  owner  of 
and  superintendent  of  the  Island  mllte  during 
the  winter  of  1852,  and  from  the  official  snr^ 
vey  and  plats  of  the  Island  as  made  1^  and 
under  authori^  of  the  government  of  the 
United  States  In  the  same  year,  to  be  about 
100  feet  wide.  Mr.  McCraken  bases  his 
Judgment  upon  the  fact  that  In  the  winter  of 
1852  the  water  carried  off  the  bridge  across 
this  chasm  which  was  used  for  the  purpose 
of  reaching  the  mill  property  from  the  main 
land,  and  that  he  had  to  get  out  stringers 
and  beams  for  a  new  bridge;  that  while  the 
water  was  still  high  he  Inquired  of  people 
whom  he  ttaongbt  would  know  about  the  prob- 
able width  of  the  chasm,  and  found  the  pre- 
vailing opinion  to  be  that  It  was  abont  100 
feet  wide;  that,  acting  on  this  theory,  he  cut 
his  timbers  for  the  bridge  110  feet  long,  and 
when  he  placed  them  In  position  on  the  rocks 
which  formed  a  natural  abnlmeut  on  either 
side  he  thhika  he  bad  about  5  feet  to  spare  on 
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either  end.  The  notes  of  the  official  surrey 
of  the  Island  made  In  1852  show  that  the  be- 
ginning point  for  Bocb  surr^  was  a  point 
across  this  chasm  105  feet  from  the  meander 
line  on  the  o[ii>08lte  side,  so  that  It  Is  clear 
that  the  chasm  separating  Abemethy  Island 
from  the  main  land  was  a  well-defined  chan- 
nel of  the  riTer.  It  Is  admitted  that  there  Is 
a  channel  answering  this  description  Imme- 
diately north  of  the  Island  nixm  which  the 
present  light  station  Is  situated,  and  the  evi- 
dence fails  to  satisfactorily  disclose  that  there 
is,  or  ever  was,  any  other  such  chasm  nortli 
of  that  point  and  between  it  and  block  1  of 
Oregon  City.  Taking  the  information,  there- 
fore, to  be  derived  from  the  McLaughlin  and 
Preston  maps,  and  the  fact  of  this  chasm, 
which  is  a  fixed  and  certain  landmark.  It  is 
Impossible  to  reach  any  other  conclusion  than 
that  the  Island  on  which  the  old  mill  was  lo- 
cated, and  referred  to  in  the  act  of  con^ss, 
is  the  same  one  upon  which  the  present  light 
station  of  tiie  defendant  is  now  located.  But, 
in  addition  to  this,  J.  W.  Meldrum,  D.  P. 
Thompson,  Capt.  Apperson,  James  Charman, 
W.  G.  Johnson,  John  McCraken,  Peter  Pa- 
quette,  and  various  other  persons  who  lived 
at  and  in  the  vicinity  of  Oregon  City  during 
the  time  the  island  was  occupied  by  the  Ore- 
gon Milling  Company,  and  prior  to  and  since 
the  flood  of  ISOl.— these  witnesses,  some  of 
whom  bad  exceptional  opportunities  to  ob- 
serve and  know  the  exact  location  of  this 
island,  and  who  have  been  tkmillar  with  it 
from  that  time  until  the  present,  all  testify 
that  the  light  station  Is  upon  the  same  Island 
that  was  formerly  occupied  by  the  milling 
company,  and  they  say  there  can  be  no  mis- 
take about  this  conclusion.  In  addition  to  all 
this,  the  survey  of  the  engineers  who  relocat- 
ed on  the  ground  the  government  surveys, 
shows  that  the  island  upon  which  the  light 
station  Is  located  accurately  and  aptly  an- 
swers the  calls  In  the  field  notes,  and  is  the 
only  Island  which  does  so.  So  that,  however 
we  may  view  this  case,  the  facts  are  with  the 
defendants,  and  the  decree  must  be  affirmed. 


THAYER  et  al.  v.  NE^HALEM  MILL  CO. 
et  al. 

(Supreme  Court  of  Oregon.  Nov.  16, 1897.) 
CoKPORATio:s— AUTooRiTT  OP  AaasT  to  Exbcots 

UOKTOAQK— 6BAL. 

1.  The  directors  of  a  corporation  which  owned 
a  sawmill  and  store  and  a  irartion  of  the  town 
site  at  the  place  where  tiiey  were  situated, 
which  was  at  a  diatance  from  the  office  of  the 
company  and  the  residence  of  all  its  officers  and 
directors,  appointed  a  general  manager,  "with 
full  power  to  manage  and  conduct  the  business 
of  the  corporation."  Such  manager  conducted 
the  business  for  some  two  years,  buying  logs, 
and  manufacturing  them  into  lumber,  which  he 
sold,  hiring  and  discharging  men,  selling  town 
lota,  and  receiving  and  disbursing  the  proceeds 
of  the  business.  Held,  that  auch  manager  had 
authority  to  execute  a  mortgage  in  behalf  of 
the  corporation  on  the  town  lots  and  logs  and 
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lumber  at  the  mill,  all  of  which  property  was 
held  for  commercial  purposes,  to  secare  the  pay- 
ment of  indebtedness  contracted  in  the  manage- 
ment of  the  business. 

2.  A  mortgage  executed  on  behalf  of  a  cor- 
imration  by  a  duly-authorized  agent,  and  pur- 
porting to  he  under  its  seal,  Is  not  invalid  be- 
cause the  seal  attached  is  only  a  scroll,  and  not 
the  regularly  adopted  corporate  seal. 

Appeal  from  circuit  court,  Tillamook  coun- 
ty; H.  H.  Hewitt.  Judge. 

Action  by  C.  Thayer  and  E.  Thayer  against 
the  Nehalran  Mill  Company  and  Prank  Pat- 
ton  to  foreclose  a  mortgage  executed  to 
IdaintlffB  as  trustees.  Decree  for  plaintiffs, 
and  defendant  Patton  appeals.  Affirmed. 

F.  J.  Taylor,  for  appellant.  W.  W.  Thay- 
er and  T.  H.  Tongue,  for  reaimndaits. 

BEAN,  J.  This  Is  a  suit  against  the  Xeha- 
lem  Mill  Company  and  Frank  Patton  to  fore- 
close a  mortgage  alleged  to  have  been  given 
by  the  defendant  company  on  February  8, 
ISOi,  to  the  pinintltTs,  as  trustees,  to  secure 
the  payment  of  certain  sums  due  its  em- 
ployes and  i)er8ons  from  whom  it  purchased 
material.  The  decree  being  In  favor  of  the 
plaintifFs.  defendant  Patton  appeals.  Tho 
facts  are  tliat  the  Xehalem  Mill  Company  Is 
a  corporation  having  Its  principal  office  at 
Astoria,  Or.  It  was  organized  in  1891,  to 
carry  on  a  sawmill  business  and  a  general 
merchandise  store  in  connection  therewith  at 
Xehalem,  In  Tillamook  county,  and  was  the 
owner  of  an  undivided  one-bolf  Interest  In 
the  town  site  of  Xehalem  GIty.  Owing  to 
the  toiMgrapby  of  the  country,  communica- 
tion was  slow  and  difficult  between  the  prin- 
cipal office  of  the  company  and  the  place 
where  its  mills  were  located.  None  of  Its 
directors  or  officers  resided  at  the  latter 
place,  but  Its  business  there  was  conducted 
entirely  through  a  general  manager.  At  a 
meeting  of  the  board  of  directors  held  In  As- 
toria on  October  19,  1891,  one  H.  E.  Xelson 
was  appointed  general  manager;  and  at  a 
subsequent  meeting,  held  January  20,  1892, 
a  resolution  was  adopted  investing  him  "with 
full  power  to  manage  and  conduct  the  busi- 
ness of  the  corporation."  In  pursuance  of 
this  appointment,  Xelson  immediately  enter- 
ed upon  his  duties,  and  continued  to  act  th»e- 
under  until  February  27,  1891,  during  which 
time  he  bought  logs  and  manufactured  them 
into  lumber,  hired  and  discharged  employes, 
sold  the  output  of  the  mill,  collected  and  dis- 
bursed the  proceeds  of  the  business;  kept 
all  the  accounts,  iMught  and  sold  merchan- 
dise, sold  town  lots,  and,  in  fact,  had  entire 
and  exclusive  control  and  management  of  all 
the  business  of  the  cor]x>ratlon  at  Xehalem 
City.  On  February  8,  1894,  the  corporation 
was  indebted  to  divers  and  sundry  persons 
for  logs  and  merchandise  purchased  and  labor 
employed  by  Xelson  in  the  conduct  of  Its 
business,  In  the  sum  of  $2,905.88,  which  In- 
debtednes-s  was  evidenced  by  sundry  drafts 
drawn  on  It  by  the  persons  to  whom  the  sev- 
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enl  amoimtt  were  due,  and  accepted  Itf 
NelsoD  u  the  general  manager.  Finding  him- 
self unable  to  xeallse  on  Alpmenta  lumber 
fast  enough  to  pay  these  drafta  aa  they  ma- 
tond,  Xelwn,  tor  tbo  purpoBe  of  wcnrlng  the 
payment  thereof,  and  to  sattafy  the  holders, 
BO  that  the  conqiany  might  contlune  tai  busl- 
nesB,  ezecnted  in  Uie  name  and  on  b^ialf  of 
the  company  a  mortgage  on  ita  interest  In 
ib9  Ndialem  town  alt^  and  on  the  lumber 
and  logs  then  on  hand  to  the  plidntlffs  In 
thla  sul^  aa  tmateea,  for  the  holders  of  the 
several  drafts  then  ontatandlng.  A  abort 
time  thereaftw,  the  oompaiVi  harlng  failed 
In  bnslneaa^  conT«red  and  transferred  an  Its 
properly,  both  real  and  peraonal,  to  the  de- 
fendant Frank  Patton,  in  payment  of  Its 
indebtedness  to  him,  amouiting  to  the  sum 
of  «1S,92B.  On  June  18»  ISM^  this  antt 
was  commenced  ty  the  plalntlffi  to  foreclose 
their  mortgage.  Fatten  alone  appeals,  and 
hla  contentlott  is  that  plaintiffs'  mwtgage  Is 
Told  for  want  of  authority  In  Nelson  to  ex- 
eente  It  In  behalf  of  the  corporation,  and  be- 
cause It  la  not  aealed  with  the  r^olarly 
adopted  corporate  seal. 

Neither  of  these  positions  Is,  in  our  opinion, 
sound.  Nelson  was  the  agent  and  general 
manager  of  the  company,  with  fun  pow^  and 
authority,  as  declared  In  the  order  of  his  ap- 
pointment, "to  manage  and  control  the  busi- 
ness of  flie  corporation."  He  waa  glren  the 
entire  saperrlsion  and  mam^ement  of  Its 
affairs  at  Nehalem,  and  was  empowered, 
therefore,  to  do  whatever  was  usual  and  nec- 
essary for  that  purpose.  None  of  the  officers 
of  the  corporation  resided  at  that  place  or 
gare  any  particular  attention  to  the  busl- 
neaa  there,  but  depended  entirely  t^n  Nel- 
son to  conduct  It  for  them.  As  general  man- 
ager, he  had  the  unquestioned  authorl^  to 
sen  the  property  deaci-Ibed  In  plaintiffs'  mort- 
gage^ and  apply  the  proceeds  in  payment  of 
the  drafts  In  question,  and  there  la  no  rea- 
son. In  our  opinion,  why  he  could  not  antici- 
pate such  sale  by  giving  a  mortgage  thereon 
to  secure  the  payment  of  said  drafts.  Un- 
der the  circumstances,  it  was  but  an  ordinary 
and  necessary  business  transaction.  Hoyt  t. 
Thompson's  Sz'r,  Id  N.  T.  aiS.  An  agent, 
the  principal  being  absent,  having  full  charge, 
management,  and  control  of  the  business, 
"must  necessarily,"  says  Mr.  Justice  Schol- 
field  in  Insurance  Co.  v.  Omnert,  112  HL  75, 
"possess  and  exercise  the  same  power  and 
authority  in  the  business  that  the  principal 
could  were  be  present;  for,  were  It  otherwise, 
the  business,  however  well  conducted,  must 
soon  terminate  for  lactc  of  funds."  And  In 
Taylor  t.  Labeaume,  17  Mo.  338,  it  waa  held 
tliat  such  an  agent  of  a  lumber  company,  the 
members  of  which  lived  abroad,  had  author- 
ity to  transfer  lumber  belonging  to  the  com- 
pany In  trust  to  pay  off  the  hands  in  Its 
employ,  the  court  saying:  "We  regard  Per- 
kins as  possessed  of  all  the  powers  of  an 
ownw  In  managing  the  mllL  Good  faith  waa 
all  chat  could  be  exacted  of  him.  There  la 


no  pretense  that  be  did  not  act  In  a  man- 
ner condudve  to  the  best  Inteiesto  ot  the 
company.  The  sale  of  lumber  he  made  to 
the  plaintiff  was  reqnhnd  by  the  nnpald  la- 
borers at  the  mills,  who»  It  aeons,  had  conll- 
dence  In  hlra  that  he  would  pay  them;  and, 
but  for  thla  act,  there  must  hare  beat  a 
total  suspension  of  all  operattou^  to  the  great 
detriment  of  the  ovners.**  So,  also,  In  ECos- 
kins  T.  Swatai,  61  OaL  888,  such  an  agent.  In 
the  absence  of  his  principal,  borrowed  money 
and  assigned  an  account  to  the  lender  as  as- 
curi^  therefor.  The  defendants,  when  the 
account  was  presented  to  them  for  payment 
by  the  assignee^  paid  tt  hi  fnU.  The  point 
In  the  case  was  whether  fbSa  constltnted  pay- 
ment to  the  prindital,  and  that  depended  up- 
on the  authority  of  the  agent  to  assign  tbs 
account  as  security.  The  court  held  the 
agent  had  such  authority,  and  pot  Its  decMon 
on  the  ground  that  the  principal  bad  anthor- 
laed  him  to  act  as  gennsl  suporintendent  and 
manager  of  the  business,  which  empowered 
him  to  do  everything  necessary,  proper,  and 
usual  in  the  ordinary  course  ui  the  business. 
Upon  tile  same  principle,  it  was  held  m  Scud- 
der  T.  Anderson.  B4  Mich.  122, 19  N.  W.  T7B, 
that  the  manager  at  a  mining  company  was 
presumably  empowered  to  sell  Its  peraonal 
property;  and  In  Lumb»  Co.  t.  Gain,  70  MlsL 
028,  18  South.  239,  that  the  manager  of  a 
lumber  company  prima  fade  had  autbority 
to  sen  propCTty  of  the  corporation  to  pay 
debts  contracted  by  him.  Within  the  prin- 
ciple of  these  cases,  we  think  Nelson  had  au- 
tbority to  execute  the  mortgage  In  suit.  This 
Is  not  the  case  of  a  gmeral  manager  of  n 
corporation  in  easy  caU  of  tlie  principal  offi- 
cers making  a  mortgage  upon  the  property  to 
secure  a  loan,  but  Is  a  transaction  demanded 
by  the  exigencies  of  the  dtuatlon,  and,  aa 
we  view  It,  was  within  the  scope  of  his  au- 
thority. y<a  do  we  understand  that  the  mor^ 
gage  covers  the  machinery  and  property  of 
the  company  used  ta  carrying  on  the  busi- 
ness for  which  It  was  organised,  but  only 
such  property  as  It  held  for  commercial  pnr^ 
poses,  and  wblch  Nelson  had  authority  to  sdl 
and  dispose  of;  and  therefore  the  cases  of  Stow 
T.  Wyse,  7  Conn.  214,  and  Despatch  Line  of 
Packets  v.  Bellamy  Manufg  Co.,  12  N.  H.  206» 
holding  that  the  general  agent  of  a  corpora>* 
tlon  cannot  sell  or  mortgage,  to  secure  a  loan, 
the  property  used  by  the  corporation  In  the 
conduct  of  Its  business,  are  not  In  point  in 
this  discussion.  We  do  not  question  the  doc- 
trine of  these  eases  under  their  partloilar 
facts,  but  It  has  no  application  to  the  qiiee* 
tlon  now  In  hand. 

It  Is  also  claimed  ttiat  the  mortgage  is  void 
because  the  regularly  adopted  seal  of  the  com- 
pany Is  not  affixed  thereto.  The  tctitamentum 
clause  Is  as  follows:  "In  witness  whereof^ 
the  said  corporation  has  this  day  hereunto 
set  its  hand  and  seal,  by  the  hand  of  H.  BL 
Nelson,  Its  attorney  in  fact,  this  8th  day  ol 
February,  1891;"  and  Is  signed,  'Vehalem  Mill 
Company.  £SealJ  B.  BL  Nelson,  Uanagerand 
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Attorney  in  Fact."  Bat  tbe  sesl  used  waa  ft 
scroll  made  with  a  pen,  and  not  the  regnlaily 
adopted  seal  of  tbe  company.  It  Is  settled 
that  a  corporation  can  only  deed  or  mortgaKe 
Its  real  property  by  an  Instrument  under  Its 
corporate  seal  (Mllla  Co.  v.  Montelth,  2  Or. 
277;  In  re  St.  Helen  Mill  Co..  3  Sawy.  88, 
Fed.  Cas.  No.  12,222);  bnt,  aa  said  by  Mr. 
Cblet  Justice  Redfleld  In  Bank  of  Mfddlebary 
T.  Rutland  &  W.  H.  Co.,  30  Vt.  109,  "It  was 
never  supposed  that  if  authority  were  shown 
from  the  corporation  to  attach  their  seal  to 
the  contract,  that  It  was  Indispensable  that 
use  shonld  be  made  of  the  ordinary  common 
seal  of  the  company.  Any  other  seal  would 
hare  the  same  effect  if  adopted  by  the  com- 
pany. And  this  is  ordinarily  established  by 
showing  authority  to  execute  a  contract  on 
behalf  of  the  company  under  seal,  and  the 
tact  of  attaching:  some  seal  to  the  name  of 
Oie  company  with  the  Intent  to  seal  on  their 
behalf.  So  that  at  present  nothing  more  Is 
requisite  than  to  show  the  authority  of  the 
agent  to  contract  on  behalf  of  the  company  in 
the  particular  form;  1.  e.  with  a  seal."  It  was 
formeily  supposed  that  a  corporation  could 
notentcr  Into  any  contract  except  byattaching 
Its  ordinary  corporate  seal;  but  that  doctrine 
originated  at  a  time  when  the  use  of  seals  con- 
tflluing  devices  significant  of  the  person  or 
corjioratlon  to  which  they  belonged  was  com- 
mon, and,  when  affixed  to  an  Instrument,  they 
were  regarded  as  equivalent  to  a  sifmlng. 
Aug.  &  A.  Corp.  H  215,  210.  Under  these  cir- 
cumstances. It  was,  of  course.  Important  that 
a  corporation,  when  executing  a  contract, 
should  use  its  common  or  ordinary  seal;  and 
many  English  and  some  early  American  cases 
seem  to  bold  that  the  rule  still  prevails.  But 
it  Is  not  the  established  rule  hi  the  courts  of 
this  country.  It  Is  now  settled  hesK  that  a 
Beul  need  not  be  attached  to  a  corporate  con- 
tract unless  a  similar  contract,  when  made 
by  an  Individual,  would  require  a  seal;  and, 
when  a  contract  is  required  to  be  so  executed, 
a  corporation  may  adopt  any  seal  which  is 
convenient  for  the  occasion,  and  Is  not  con- 
fined solely  to  the  use  of  Its  ordinary  corpo- 
rate seal.  1  Mor.  Prlv.  Corp.  i  2  Cook, 
Stock,  Stockh.  &  Corp.  Law,  g  722;  1  DevL 
Deeds,  S  3.'W;  Bunk  oC  Mlddlcbury  v.  Rutland 
&  \V.  R.  Co.,  supra;  Tenney  v.  Lumber  Co., 
43  X.  H.  343;  Johnston  v.  Crawley,  25  Go, 
310;  Porter  v.  Rullrond  Co.,  37  Me.  349; 
Foundei-y  v.  Ilovey,  21  Pick.  4'2S.  It,  tbere- 
forc.  we  are  right  in  our  conclusion  tliat  Xel- 
Hon  had  power  and  authority  to  execute  the 
mortgage  in  suit,  neither  tbe  defendant  com- 
pany nor  Its  creditors  can  repudiate  It  for 
the  want  of  the  ro;rularly  adoiited  corporate 
seal.  It  was  sug^'csled  at  the  argument  that 
this  case  was  governed  by  the  rule  announced 
In  Jacobs  v.  McCallcy,  S  Or.  12i;  but  that 
case  is  not  In  point  here,  becauae  the  mort- 
goge  in  gueijtlou  does  not  provide  the  ni:iinier 
In  which  It  may  be  foreclosLHl.  It  follows 
that  the  decree  of  tbe  court  below  must  be  af- 
firmed, aud  It  Is  so  ordered. 


STATE  ex  tel.  FERKTXS  T.  BOARD  OF 
COM'BB  OF  8HERZDAN 
COUNTY  et  aL 

(SuEocme  Court  of  Wyomlog.    Dec  15,  1S9T.) 

Uesektbd  QusaTIONB. 

1.  Where  relator's  motion  to  dismiss  a  rail- 
road's petition  for  intervention  was  denied  by  the 
district  conrt,  uud  exeeptloo  taken  bj  him,  the 
qneHtion  of  tlie  right  of  tbe  railroad  to  interv^ie 
can  be  brought  to  the  supreme  court  only  in  er- 
ror, uud  nut  by  questiuus  reserved  on  relator's 
8ubbe(iuently  moving  for  judgment  on  the  plead- 
ings, tuough  at  the  same  time  lie  moves  to  strike 
the  iietitiou  in  iaterrentioii  and  answer  of  the 
intervener. 

2.  Questions  going  to  the  merits  of  the  case  as 
stated  by  tbe  petition  cannot  be  reserved,  on  mo- 
tion of  relator  fur  judgment  on  the  pleading,  toe 
material  allegations  being  denied  by  tbe  answer. 

Ueserved  questions  from  district  court,  Sher* 
idou  county;  J.  L.  Btotts.  Ju^e. 

Petition  by  B.  F.  Perldns  for  mandamus  to 
the  board  of  the  county  commlsslcners  of 
Sheridan  county,  Wyo.  Heard  on  reserved 
questions. 

W.  8.  Metx,  for  plahitifT.  J.  F.  Hoop,  for 
defendant  Sheridan  county.  N.  K.  Griggs 
and  Burke  &  Fowler,  for  Intmrener,  Grand 
Island  &  X.  W.  K.  Co. 

POTTEB,  C.  J.  The  relator  seeks  by  this 
action  a  mandamus  to  compel  the  levy  of  a 
si>eclal  tax  in  Sheridan  county  In  excess  of 
the  levy  of  12  mills  for  county  revenue,  or  tbe 
Issue  of  county  bonds,  for  tbe  jHirpose  of 
paying  a  Judgment  secured  hy  the  relatw 
against  the  county  upon  certain  warrante  is- 
sued during  the  years  1803,  ISH  and  189u. 
The  petition  alleges  that  the  warrants  were 
duly  ismod  upon  valid  and  legal  debts  of  the 
county,  duly  created  by  the  commissioners 
within  the  constitutional  limit  of  county  In- 
debte<1ness,  and  within  the  tax  levy  for  tlie 
current  year;  and  that  the  Indebtedness  evi- 
denced by  said  warrants  and  Judgment  did 
not,  at  any  time,  uid  does  not  now,  together 
with  all  the  other  valid  indebtedness  of  the 
county,  exceed  the  constitutional  Umlt.  It  is 
also  alleged  that  In  the  creation  of  tbe  debt 
aforesaid  the  provisions  of  the  constitution 
and  lawB  of  the  state  had  beoi  compiled  with; 
tliat  the  moneys  received  from  the  collection 
of  taxes  assessed  during  each  year  in  which 
said  warrants  were  issued  were  wrongfully 
applied  to  the  pa^-ment  of  prior  warrants  is- 
sued under  the  territorial  rf'gime,  and  that 
there  Is  no  money  In  the  coun^  treasury  to 
pay  the  same.  The  county  filed  its  answer. 
The  Oiiind  Island  &  Northern  Wyoming  Rail- 
road Coiupau}'  applied  for  leave  to  inter- 
vene and  defend  on  the  ground  that  It  was  a 
large  taxiHiycr  In  tlie  county,  and  its  Inter- 
ests would  be  Injuriously  affected  If  the  man- 
damus prayed  for  should  be  granted.  The 
piahitiff  filed  a  motion  to  dismiss  the  petition 
for  intervention.  Upon  a  hearing  the  district 
court  denied  the  motion  to  dismiss,  allowed 
tbe  petition  for  intervention,  and  ordered  that 
the  railroad  company  be  made  a  party  de- 
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rendant,  to  wblch  the  idalntUE  excepted.  TbB 
Interrener  thereapon  filed  an  answer,  and 
■abseqneutir,  upon  leare  granted,  an  amended 
answer.  That  answer  denies  erery  allegation 
of  the  petition  not  therein  admitted,  and  spe- 
dflcally  alleges  that  the  wuranta  Included 
In  relator's  Judgment  were  fasued  In  excess 
of  the  12  mills  lertod  upon  the  taxable  prop- 
erty of  said  county  for  the  enrrent  expenses 
of  the  county  for  the  several  years  In  which 
the  warrants  were  respectlTely  Issued;  that 
they  were  Issued  without  authority  of  law; 
that  12  mills  had  already  been  levied  in  the 
county  for  the  current  year,  and  a  special 
levy  as  prayed  for  will  be  In  excess  of  that 
rate.  The  material  and  essenUal  allegations 
of  the  petition  are  therefore  denied,  and  an 
Issue  of  fact  Is  clearly  and  unmlstakaMy  rais- 
ed and  presented  by  the  pleadings.  The  re- 
lator, howerer,  filed  a  motion  for  judgment  In 
his  favor  upon  the  pleadings,  and  also  a  mo- 
tion to  strike  the  petition  In  intervention  and 
answer  of  the  Intervener  from  the  flies. 
Thereupon  the  district  court  ordered  that  cer- 
tain Important  and  dtt&cult  questions  arising 
In  said  cause  be  reserved  to  this  court  for  Its 
detdslon.  Such  questions  general^  bear  upon 
the  authority  and  power  of  a  county,  under 
certain  stated  conditions,  to  make  a  special 
levy  Id  excess  of  12  mills  to  pay  a  judgment 
rendered  upon  county  warrants  issued  for 
enrrent  expenses.  The  ninth  question  asks 
whether  the  judgment  mentioned  In  plaintiff's 
petition  Is  not  a  part  of  the  public  debt  of 
the  county;  the  el^th  question,  whether  the 
railroad  company  had  any  rig^t  to  Intervene; 
and  the  seventh,  whether  the  plaintltT  Is  en- 
titled to  judgment  upon  the  pleadings.  The 
court  has  frequently  decided  that  upon  re- 
served questltms  It  Is  not  Its  duty,  nor  wkhln 
its  province,  to  determine  the  cause  as  such; 
ahbough  It  may,  of  course,  on  occasions  hap- 
pen that  a  decision  upon  reserved  questions 
win  have  the  effect  of  determining  the  case, 
or  rather  prescribing  a  rule  for  Its  determina- 
tion. Kalh-oad  Ga.  r.  Baker  (Wyo.)  4S  Pac. 
484;  Basmnssen  t.  Baker  (Wyo.)  M  Pae.  819. 
R  to,  however,  necessary  to  examine  the  is- 
sues presented  to  ascertain  whether  the  re- 
served questions  have  arisen  or  do  arise  In 
the  case  as  presented,  for  It  would  be  clearly 
tmprc^r  for  this  court  to  decide  purely  hypo- 
thetical questions,  which  are  not  at  all  neces- 
sary to  the  determination  of  the  matter  before 
the  district  court  Neither  was  that  contem- 
plated by  the  act  authorising  the  reservation 
ot  questions  to  this  court.  In  the  case  at  bar 
the  only  Issue  presented  to  the  district  court 
for  its  present  consideration  is  that  Involved 
In  the  motion  for  judgment  upon  the  plead- 
ings. If  we  except  the  moUon  to  strike  the 
petltl<»  of  intervention  and  answer  of  the 
intervenor.  The  right  ot  the  railroad  ctnn- 
pany  to  Intervene  was  tegnlaily  submitted  to 
the  district  court,  and  decided,  and  the  re- 
later  took  Us  sxeepHtm  to  the  ruling  of  that 
court  niat  mattMT  can  only  be  brought  to 
ttils  oourt  In  «rror.  Am  that  dtcMoo  renudiu 


on  the  record,  w«  do  not  conceive  tha,t  we 
ought  to  now  pass  upou  It  merely  because  an- 
other motion  to  strike  has  been  filed.  The 
effect  of  the  eighth  question  to  to  ask  our 
decision  respecting  the  correctness  of  the  rul- 
ing of  the  court  allowing  the  Intertentlon. 
In  respect  to  the  motion  for  judgment  iqKin 
the  pleadings,  )t  win  be  observed  that  the  ma- 
terial allegations  of  the  petition  are  denied, 
and  an  Issue  of  fact  raised  thereon.  A  judg- 
ment on  the  pleadings  to  not  authorised  If  the 
answer  denies  the  maXcrial  allegations  ot  ttie 
petition.  Botto  v.  Vandament  67  CaL  832, 
7  Pac.  753;  Blcks  v.  Lovell,  64  CaL  17,  27 
Pac  &12;  Nudd  v.  Thompson,  34  OaL  38; 
Amador  Co.  v.  Butterfleld.  61  Cal.  C2e.  The 
questlcais  upon  what  to  sui^osed  to  constitute 
the  merits  of  the  case  are  not  therefore.  In- 
volved, and  do  not  arise  upon  the  matter  be- 
fore the  court  for  determination.  The  char- 
acter of  the  judgment  of  the  relator  upon  the 
facts  alleged  In  the  petition  to  not  yet  a  ques- 
tion before  the  court,  for  the  reason  that 
those  fscts  are  denied  hi  the  answer.  If  thto 
court  rtiould  assume  to  decide  the  reserved 
questions.  Its  decision  could  not  at  all  affect 
or  control  the  order  to  be  made  upon  the  mo- 
tion now  pending.  A  trial  ot  the  cause  would 
be  required  which  might  establish  an  entirely 
different  condition  of  affairs  from  that  stated 
In  the  petition,  or  mentioned  in  the  questions. 
Not  only  to  It  true  that  the  questions  reserved 
have  not  at  this  time  arisen  In  the  cause,  but 
for  all  that  the  record  discloses,  or  thto  court 
can  know,  they  may  never  arise  therein.  In 
a  case  of  the  character  and  importance  of  the 
one  at  bar,  wherein  a  dedslon  may  possibly 
affect  Important  righto  and  Intereeto  of  many 
othm,  not  parties,  or  at  all  personally  inter- 
ested. In  the  particular  case,  and  with  no  op- 
iwrtunlty  to  be  heard,  the  court  should  eet- 
tainly  hesitate  before  deciding  such  questions 
as  are  not  regularly  before  any  court  for  pres- 
ent determination.  We  are  therefore  con- 
strained to  order  the  cause  renoauded  without 
our  dectolon  upon  the  reserved  questions. 

COBN,  ooneors. 

a  WTO.  42) 

KUHN  V.  McKAY. » 
(Siqiraae  Oourt  of  Wyomhig.    Dee.  16, 1887J 

IKTSRRST — IThLKJDID&TID  VkUXOMS. 

Interest  la  allowable  on  unliquidated  daa- 
tige*  where  the  demaod  ii  liased  on  the  valne  of 
■harei  of  stock,  and  tbe  evidence  respecting  It 
as  to  the  price  at  which  otfaM  shans  of  the  same 
stock  were  sold.  Is  uncontradicted. 

On  rtiiearlng.  Denied. 

For  former  report  see  48  Fae.  47B, 

Evans  ft  Bogers,  fw  plaintiff  In  erm. 
Clark  &  Breckons,  tor  defendant  in  error. 

POTTER,  O.  J.  The  inx>po6ltl<m  presented 
on  petition  for  rehearing  to  that  it  was  error 
to  allow  Interest  upon  the  value  of  the 
shares  of  stock  which  constituted  the  dam- 
ages which  defendant  In  error  was  bdd  In 

•  Blearing  dniied. 
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the  former  t^Inton  to  be  entitled  to  recover. 
It  is  urged  that,  as  the  amount  of  damages 
was  unliquidated,  Interest  Is  not  recoverable. 
It  Is  no  doubt  the  general  rule  that  Interest 
Is  not  allowed  on  unliquidated  damages. 
The  reason  for  the  rule  Is  said  to  be  that  In 
such  case  the  person  liable  does  not  know 
the  amount  of  his  Indebtedness,  and  can 
therefore  be  in  no  fault  for  delaying  pay- 
ment. There  Is  a  clear,  recogni2:ed  exception 
to  the  mle,  however,  well  sustained  by  au- 
thority. Demands  based  upon  market  val- 
ues, susceptible  of  easy  proof,  though  unliq- 
uidated until  the  particular  subject  of  the 
demand  has  been  made  certain  by  agree- 
ment or  proof,  are  not  so  uncertain  that  no 
default  can  be  predicated  of  any  delay  in 
making  payment  1  Snth.  Dam.  610.  There- 
fore, on  such  a  demand.  Interest  Is  not  de- 
nied. The  doctrine  is  stated  In  McMabon  t. 
Railroad  Co..  20  N.  Y.  463,  as  follows:  'The 
old  common-law  rule,  which  required  that  a 
demand  should  be  liquidated,  or  Its  amount 
in  some  way  ascertained,  before  interest 
could  be  allowed,  has  been  modified  by  gen- 
eral consent,  so  far  as  to  hold  that,  if  the 
amount  Is  capable  of  being  ascertained  by 
mere  computation,  then  it  shall  bear  inter- 
est;" and  the  court  referred  to  Van  Rens- 
selaer V.  Jewett,  2  N.  Y.  135.  In  which  case 
Interest  was  allowed  upon  an  unliquidated 
demand,  tlie  amount  of  which  could  be  as- 
certained by  computation,  together  with  a 
reference  to  well-established  market  values. 
The  same  principle  Is  supported  by  the  fol- 
lowing cases,  among  otbers:  Sullivan  v.  Mc- 
Millan (Fla.)  19  South.  ^0;  Richards  v.  Gas 
Co.,  130  Pa.  St.  37,  18  Atl.  GOO;  Swlnner- 
ton  T.  Development  Co.  (Cal.)  44  Pac.  719. 
We  think  this  case  comes  clearly  within  the 
exception  to  the  general  rule.  It  is  true  that 
the  evidence  concerning  the  market  value  of 
the  stock  is  meager,  but,  so  far  as  it  goes, 
it  stands  uncontradicted.  It  was  all  to  one 
effect.  The  only  competent  testimony,  per- 
haps, upon  the  subject,  was  that  which  re- 
lated to  a  sale  of  some  shares  of  the  same 
stock  by  a  witness  to  the  plaintiff  In  error. 
The  price  paid  ni>on  that  sate  was  the  par 
value.  No  explanation  or  denial  of  the  cir- 
cumstance thus  testified  to  was  offered.  If 
the  Jury  had  any  evidence  of  value,— and  we 
have  held  that  they  had,— but  one  valuation 
was  mentioned.  By  reference  thereto,  the 
damages  were  susceptible  of  ascertainment 
by  computation.  The  case  Is  not  one  where 
contradictory  testimony  respecting  values 
appears.  In  such  a  case  It  may  be  that  the 
demand  cannot  be  said  to  be  susceptible  of 
easy  proof,  although  based  upon  market  val- 
ues. Ilarrey  v.  UamUton,  105  111.  377,  40  N. 
E.  692.  For  the  reasons  stated,  a  rehearing 
must  be  denied. 

BRAMEL,  District  Judge,  concurs.  The 
late  air.  Chief  Justice  CONAWAY  also  con- 
curred. CORN,  J.,  having  been  of  oounsel 
In  the  cause,  did  not  sit. 


CAREY  T.  FOSTER. 
(SiQ>reine  Court  of  Wyoming.    Dec.  22,  1897.) 
AssioitMBms  roB  BBSsrir  or  Ckbditors— Cox- 

VBTANCB  BT  ASSIOMBB — PATMBXTOP  TaXBB. 

1.  Ad  assignee  for  tbe  beueUt  of  creditors  is 
the  legal  owner  of  the  real  estate  of  hia  acsign- 
or,  and.  upon  seilinfr  it,  is  a  "grnntor."  within 
LawB  1888,  c.  69,  |  3,  providing  that  as  bet«-eeD 
the  grantor  and  grantee  of  any  property,  when 
there  is  no  expreas  agreement  in  writing  as  to 
which  shall  pay  the  taxes  that  may  be  assessed 
thereon,  if  said  property  is  conveyed  on  or  after 
tiie  1st  day  of  January,  then  the  grantor  shall 
pay  the  taxes  thereon  for  that  year. 

2.  SesB.  Laws  1890,  p.  87,  {  13,  providing  that, 
in  cases  of  assignmentB  for  the  benefit  of  cred- 
itors, the  property  assigned  may  be  sold  subjefrt 
to  the  incumbrances  thereon,  but.  in  case  the  as- 
signee should  be  satisfied  that  the  general  fund 
would  be  materially  increased  by  the  payment 
of  such  incumbrances,  he  should  apply  to  the 
court  for  leave  to  do  so,  and  that  the  holder  of  a 
lien  must  sell  tiie  property  covered  thereby  be- 
fore he  can  share  in  the  distribution  of  the  gen- 
eral fund,  and  then  only  share  pro  rata,  does 
not  contemplate  the  lien  of  the  state  for  taxes 
on  the  proi>erty  of  an  assignor  for  the  benefit  of 
creditors,  and  does  not  repeal,  as  to  asKiga(>eB, 
Laws  1H88,  c.  68.  $  3,  providing  that  grantors 
of  proi)erty  shall  pay  the  taxes  thereon  assessed 
in  the  year  in  which  the  property  was  granted. 

Reserved  questions  from  dl.'*trlct  court,  Iat- 
amle  county;  Richard  H.  Scott,  Judge. 

Action  by  Joseph  M.  Carey  against  Joel 
Ware  Foster,  as  assignee  of  Thomas  A.  Kent. 
T'pon  a  demurrer  to  the  complaint,  the  district 
court  certified  questions  to  the  supreme  court. 

The  petition  In  this  case  sets  out  that  on 
July  20,  1803,  Thomas  A.  Kent  made  a  gen- 
eral assignment  to  defendant,  Foster,  for  the 
benefit  of  ci-editors;  that  defendant  took  pos- 
session of  all  the  property,  and  qualified,  on 
July  22,  1893,  and  is  now  and  has  been  ever 
slnc«  the  duly  qualified  and  acting  assignee, 
and  in  possession  and  control  of  the  assigned 
property;  that  on  May  15,  1890,  defendant. 
In  pursuance  of  the  statute,  and  by  order  of 
the  district  court,  sold  at  public  auction,  to 
Joseph  M.  Carey,  the  plaintiff,  certain  real 
estate  In  Laramie  county;  that  afterwards, 
on  the  7tb  day  of  June,  188B.  defendant  made 
a  deed  for  the  property  to  the  defendant,  and 
plaintiff  paid  to  him  the  pnrctaBse  mraiey,  $1^ 
400;  that  there  was  no  expwaa  agreement  in 
writing  an  to  who  should  pay  any  taxes  that 
might  thereafto:  be  assessed  on  the  land  for 
the  year  110)5;  that  thereafter  there  was  as- 
sessed against  and  levied  thereon  for  the  year 
1895,  by  the  board  at  coonty  conunlasiwers  of 
Ijiramie  county,  taxes  to  the  amount  ot  f  148.- 
50;  that  the  defendant  assignee  failed  and 
refused  to  pay  the  taxes,  and  the  plaintiff,  on 
the  2Tth  day  (HT  December,  1895.  In  order  to 
prevent  the  sale  of  the  land  for  the  taxea, 
and  to  prevent  them  from  becoming  delin- 
quent and  having  added  to  them  the  statutory 
penalty,  pakl  the  amount  to  the  county;  that, 
tlie  defendant  refudng  to  repay  It,  the  plain- 
tiff brings  this  suit  to  recover  the  amount. 
There  was  a  general  demunrer  to  the  petition, 
and  the  district  court  lus  certified  to  this 
couit  the  fulluw^ing  as  ImpOTtant  and  difficult 
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questions;  First.  Does  section  3850  of  the 
Revised  Statutes  ot  Wyoming,  as  amended  by 
the  act  of  March  9,  1888,  ^ply  to  the  sale 
of  real  projwrty  made  by  assignees  for  the 
benefit  of  creditors,  appointed,  qualified,  and 
acting  under  the  act  of  March  13,  1890,  be- 
ing chapter  51  of  the  Session  Laws  of  1890? 
Second.  In  case  of  a  sale  on  May  15.  1805, 
by  such  assignee,  of  real  property  held  and 
possessed  by  him  under  a  deed  of  assignment 
executed  and  delivered  on  the  20th  day  of 
July,  A.  D.  1893,  and  duly  recorded  and  In- 
dexed on  the  22d  day  of  July,  1893,  who  Is 
legally  Ixjund  to  pay  the  taxes  assessed  on 
such  property  for  the  year  1895,  in  the  ab- 
sence of  any  agreement  in  writing  as  to  the 
payment  of  taxes  between  the  assignee  and 
purchaser?  Third.  Upon  the  payment  on  De- 
cember 27,  1895,  by  a  purchaser  of  real  es- 
tate at  a  sale  made  on  May  15,  1895,  by  an 
assignee  for  the  benefit  of  creditors,  of  the 
taxes  levied  on  such  property  for  the  year 
1S95,  to  prevent  the  sale  of  the  property  for 
such  taxes,  the  assignee  having  refused  to  pay 
them,  can  such  purchaser  recover  from  the 
assignee  the  amount  so  paid  for  such  taxes, 
there  being  no  agreement  In  writing  between 
the  assignee  and  the  purchaser  as  to  who 
should  pay  such  taxes,  and  the  legal  title  to 
such  real  estate  being  vested  In  the  assignee 
tbroughoxrt  the  year  18!)5,  up  to  the  date  of 
sale?  Fourth.  Under  the  facts  stated  In  the 
petition.  Is  the  assignee  (the  defendant  there- 
in) liable  to  the  purchaser  (the  plaintiff)  for 
the  taxes  paid  by  the  plaintiff? 

Section  3850,  as  amended,  referred  to  In 
the  first  question,  Is  as  follows:  "As  between 
the  grantor  and  grantee  of  any  property,  real, 
personal,  or  mixed,  when  there  Is  no  express 
agreement  in  writing  as  to  which  shall  pay 
the  taxes  that  may  be  a^sesaetl  thereon,  If 
such  property  is  conveyed  on  or  after  the 
first  day  of  January,  then  the  grantor  shall 
pay  the  taxes  thereon  for  that  year."  Sec- 
tion 13  of  the  assignment  act  (Laws  1890, 
p.  87),  which  governs  conveyances  such  as 
the  one  under  which  the  defendant  took  title 
as  assignee.  Is  as  follows:  "Any  part  of  the 
property  assigned  on  which  there  are  liens 
or  incumbrances  may  be  sold  subject  to  such 
liens  or  incumbrances;  but  in  case  the  as- 
signee should  be  satisfied  that  the  general 
fund  would  be  materially  increased  by  the 
IHiyment  of  such  liens  or  Incumbrances,  he 
shflll  make  application  by  petition  to  the 
Jadge  or  the  court  for  leave  to  do  so  and  abide 
Its  order  In  that  behalf.  Before  the  holder 
of  any  lien  or  incumbrance  shall  be  entitled 
to  receive  any  portion  of  his  debt  out  of  the 
general  fund,  he  shall  proceed  to  enforce  the 
payment  of  his  debt  by  sale  or  otherwise  of 
the  property  on  which  said  lioi  or  incum- 
brance exists;  and  for  the  residue  of  such 
dalm  such  holder  of  such  Hen  or  Incumbrance 
shall  share  pro  rata  with  the  other  cre<lltors, 
if  entitled  to  do  so  by  the  laws  of  this  terri- 
tory." 


Clark  &  Breckons,  for  plaintiff.  Lacey  & 
Van  Devanter,  for  defendant. 

CORN,  J.  (after  stating  the  facts).  The 
question  In  this  case,  briefly  stated.  Is  wheth- 
er, under  our  statutes,  the  defendant  as- 
signee is  a  "grantor,"  within  the  meaning  of 
section  3,  c.  CO,  Laws  1888;  and.  If  ao,  is  the 
section,  in  so  far  as  It  affects  assignees,  In 
conflict  with  and  repealed  by  section  13  of  the 
assignment  law  passed  In  1890.  The  princi- 
ples Involved,  Independent  of  the  statutory 
provisions  above  set  out,  have  been  argued 
very  ably  by  counsel  upon  both  sides.  But, 
in  the  view  we  take,  it  will  not  be  necessary 
to  go  at  any  great  length  Into  this  discussion, 
or  Into  a  careful  consideration  of  the  great 
mass  of  authorities  cited.  It  Is  plain  that 
the  language  of  section  3  Is  broad  enough  to 
cover  the  case  of  a  conveyance  by  an  as- 
signee, the  term  "gnuitor"  being  the  proper 
and  customary  word  to  designate  the  party 
who  conveys  by  deed;  and  tliere  can  be  no 
question  that,  when  an  assignee  conveys  any 
of  fhe  trust  proi>epty  by  deed,  he  Is  properly 
and  accurately  described  as  the  grantor  In  the 
deed. 

But  It  Is  urged  that  the  reasonable  construc- 
tion of  the  statute  Is  that  it  relates  only  to 
sales  made  between  private  Individuals,  and 
that  it  cannot  be  held  to  apply  to  court  offi- 
cers, sheriffs  in  sales  under  execution,  com- 
missioners In  sales  In  partition,  and  trustees 
generally,  when  required  to  make  sales  In 
their  official  or  representative  capacity;  that 
a  sheriff  is  often  required  to  make  sales  of 
land  near  the  beginning  of  the  year,  and 
months  liefore  the  taxes  upon  It  for  the  year 
are  levied  or  the  amount  in  any  way  ascer- 
tained; that  In  such  cases  the  officer  would 
be  unable  to  pay  the  taxes,  would  be  unable 
to  know  what  amount  to  retain  In  his  hands 
for  the  purpose,  and  yet  would  be  required  by 
law  to  return  his  writ,  and  turn  over  the 
proceeds  of  sale  before  the  amount  of  the 
taxes  for  the  year  was  or  could  be  ascertain- 
ed. But  the  points  of  difference  between 
the  poslticHi  and  duties  of  a  sheriff  and  those 
of  the  assignee  of  an  Insolvent  debtor  are 
very  marked.  The  requirement  of  the  exe- 
cution is  slm[dy  that  he  cause  to  be  made  of 
the  property  of  the  debtor  the  money  speci- 
fied in  the  writ,  and  It  empowers  him  to  levy 
upon  and  sell  property  for  that  purpose.  In 
the  case  of  real  estate,  at  least,  he  Is  the 
owner  only  In  this  verj'  restricted  sense.  He 
Is  in  no  sense  the  grantee  or  the  agent  of  the 
debtor.  The  assignee,  upon  the  other  hand, 
Is  the  grantee  of  the  debtor,  takes  title  from 
him  to  the  property  in  trust  by  deed,  has  the 
legal  title,  and  Is  the  agent  of  bis  grantor 
for  the  disposition  of  the  property,  subject  to 
the  regulations  of  the  statute.  He  does  not 
derive  his  title  or  his  powers  from  the  stat- 
ute, for,  In  the  absence  of  any  statute,  the 
deed  would  be  valid  and  effective  for  the 
pnrpose.   There  are  measurably  the  same  dls- 
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tlnctlons  between  the  office  and  duties  of 
masters,  commissioners,  or  other  court  officers 
and  those  of  assignees  nnder  our  statutes.  It 
li  therefore  unnecessaiy  to  decide,  and  we  do 
not  decide  In  this  case,  to  what  extent  the 
provision  may  apply  to  sales  by  sheriffs  or 
other  officers. 

Section  3  Is  an  amended  form  of  section 
3850  of  the  Revised  Statutes,  which  provid- 
ed that,  In  the  absence  of  an  agreement  In 
writing  upon  the  subject,  If  a  conveyance 
was  made  prior  to  April  1st,  the  taxes  upon 
the  property  should  be  paid  by  the  grantee; 
If  after  April,  by  the  grantor.  Without 
doubt,  the  enactment  was  for  the  purpose  of 
preventing  misunderstandings  and  possible 
litigation  between  vendors  and  purchasers. 
But,  owing,  no  doubt,  to  the  difficulty  ex- 
iwrlenced  In  remembering  the  exact  date 
when  the  grantee  ceased  to  be,  and  the  gran- 
tor became,  liable  for  the  taxes  as  between 
themselves,  the  legislature  deemed  it  ex- 
pedient to  further  simplify  the  relations  of 
the  parties  by  providing,  in  substance,  that 
the  grantor  should  In  all  cases  pay  the  taxes 
for  the  current  year  In  which  the  convey- 
ance was  made,  when  there  was  no  agree> 
ment  to  writing  to  the  contrary.  The  ob- 
ject and  purpose  of  the  statute  seem  to  be 
sufficiently  plain.  In  this  case  the  assignee 
was  the  legal  owner  of  the  property.  It  was 
under  hts  control  and  In  his  care.  If  taxes 
should  be  assessed  against  it  at  any  time 
from  the  day  he  took,  possession  as  assignee 
up  to  the  date  of  sale,  It  would  be  In  his 
name  as  owner,  and  it  would  be  bis  duty 
to  pay  them  and  protect  the  property  from 
tax  sale.  He  had  under  his  control  what- 
ever funds  there  might  be  of  the  assigned 
estate,  and  It  would  have  been  his  right  and 
duty  to  appropriate  so  much  of  them  as 
might  be  necessary  for  the  purpose.  His 
power  to  sell  was  not  conferred  by  any  court 
or  by  any  statute,  but  existed  Independent 
of  both,  by  virtue  of  the  deed  of  assignment. 
His  powers  are  only  regulated  by  the  stat- 
ate,  and  the  control  of  the  court  Is  super- 
visory only.  If  rents  and  profits  accrued 
while  he  was  In  possession  of  the  land,  it 
was  his  right  and  duty  to  collect  and  receive 
them.  He  had,  too,  the  same  power  and  op- 
portunity as  any  other  grantor  to  protect 
himself  against  the  payment  of  the  taxes 
for  the  current  year,  by  an  agreement  in 
writing,  if  such  was  the  Intention  of  the  par- 
ties. In  short.  It  does  not  appear  that  he 
was  In  a  position  different  from  that  of  gran- 
tors generally,  except  that  he  waa  not  the 
equitable  owner  of  the  property;  and  It  ia 
not  apparent  how  any  consideration  of  this 
fact  can  affect  the  operation  of  the  statute. 
The  beneficial  ownership  of  the  estate  was 
in  the  creditors;  and  It  was  being  handled, 
cared  for,  and  disposed  of  by  the  assignee 
to  their  Interest  for  the  payment  of  their 
claims.  We  cannot  perceive  that,  by  virtue 
of  the  assignment,  either  the  assignee,  the 
legal  owneff  or  the  creditors,  as  the  equita- 


ble owners,  acquired  any  superior  rights  over 
other  owners  of  real  estate,  or  that,  when 
it  came  to  making  a  sale,  they  occupied  any 
different  attitude  towards  purchasers,  or 
were  entitled  to  any  exemption  from  the 
operation  of  the  statute  other  than  grantors 
of  property  which  had  not  been  assigned. 
But  It  IB  urged.  If  section  3  applies  to  as- 
signees, that  It  is  repugnant  to  section  13, 
passed  later,  and  is  to  that  extent  repealed; 
and  we  are  cited  to  the  case  of  Burns  t. 
Gavin,  118  Ind.  320,  20  N.  E.  799,  decided 
under  a  statute  of  assignments  nearly  iden- 
tical with  ours,  and  from  which  ours  was 
apparently  taken.  In  that  case  It  does  not 
appear  from  the  statement  of  facta  whether 
the  taxes  In  controversy  were  assessed 
against  the  property  while  In  the  hands  of 
the  af^signoe,  or  were  a  lien  at  the  time  of 
the  assignment,  and  It  Is  to  that  extent  of 
uncertain  authority  In  this  case.  But  If  It 
was  Intended  In  that  case  to  decide  that  the 
assignee  was  only  permitted  by  law  to  pay 
taxes  assessed  against  the  assigned  property 
while  in  his  possession  as  assignee,  when  he 
should  be  satisfied  that  the  general  fund 
would  be  materially  Increased  by  their  pay- 
ment, and  then  only  upon  petition  to  the 
court  and  by  Its  order,  we  should  be  unable 
to  adopt  the  view  of  that  court  Such  is  not 
the  policy  of  our  laws.  It  la  contemplated 
that  taxes  shall  be  paid  by  those  against 
whom  they  are  assessed,  and  there  Ib  no  ex- 
ception or  exemption  in  favor  of  assignees 
in  case  of  taxes  assessed  against  property  in 
their  hands.  No  court  in  this  state  has  law- 
ful power  to  say  that  taxes  legally  assessed 
against  property  In  his  hands  shall  not  be 
paid  by  an  assignee;  and  the  fact  that  such 
payment  would  Increase  or  diminish  the  gen- 
eral fund  would  not  Increase  or  diminish  the 
power  of  the  court  in  that  regard.  All  taxes 
upon  real  property  are  made  a  perpetual  lien 
upon  it.  Those  upon  personalty  are  made  a 
lien  upon  it,  and  also  upon  any  real  proper- 
ty of  the  owner.  Heavy  penalties  are  pro- 
vided to  be  inflicted  upon  any  person  refus- 
ing to  assist  In  listing  his  property  for  taxa- 
tion, or  to  take  the  oath  required  by  law. 
In  the  administration  of  the  estates  of  de- 
ceased persons,  the  law  prohibits  any  dis- 
tribution until  all  taxes  have  been  paid. 
And,  In  general,  such  an  interpretation  of 
section  13  as  Is  Insisted  upon  under  the  au- 
thority of  the  Indiana  case  would  be  out  of 
line  with  the  entire  revenue  legislation  of 
this  state.  And,  Indeed,  we  think  the  lan- 
guage of  the  section  forbids  any  such  Inter- 
pretation. The  first  clause  of  the  section 
provides  that  "any  part  of  the  property  as- 
signed on  which  there  are  liens  or  Incum- 
brances may  be  sold  by  the  assignee  subject 
to  such  liens  or  Incumbrances;  but.  In  case 
the  assignee  should  be  satisfied  that  the  gen- 
eral fund  would  be  materially  Increased  by 
the  payment  of  such  liens  or  incumbrances, 
he  shall  make  application  by  petition  to  the 
Judge  or  the  court  for  leave  to  do  bo  and 
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abide  Ite  ordw  lo  ttat  Dehalf."  As  already 
stated,  it  cannot  be  presumed,  In  the  absence 
of  express  words  Indicating  such  Intention, 
that  It  was  the  purpose  ot  the  l^slature 
ttiat  Uie  right  of  the  collector  to  collect  from 
the  assignee,  and  of  the  assignee  to  pay, 
snch  taxes,  should  await  and  depend  npoa 
the  opinion  of  the  assignee  as  to  whether 
sucli  payment  would  materially  Incr^ise  the 
general  fund  In  bis  bands,  and  further  to 
avralt  bis  application  to  the  coiut  and  the 
court*  ■  (Hrder  to  ascertain  whettier  such  taxes 
were  payable  by  the  amignee.  Quite  obvi- 
onaly,  we  thinle,  the  lien  oC  taxes  Is  xtot  one 
of  those  Intended  to  be  affected  by  these 
IwoTislons.  But  the  second  clause  is  still 
more  persuasive  of  the  same  conclusion,  that 
the  section  does  not  apply  to  the  lien  of 
taxes.  It  is  as  follows:  "Before  the  bolder 
of  any  lien  or  incumbrance  shall  be  entitled 
to  receive  any  portion  of  bis  debt  out  of  the 
general  fund,  he  shall  proceed  to  enforce 
the  payment  of  his  debt  by  sale  or  otherwise 
of  tbe  property  on  which  said  Hen  or  In- 
cumbrance exists;  and,  for  the  residue  of 
■ndi  claim,  such  holder  of  such  lien  or  In- 
cumbrance shall  share  pro  rata  with  the  oth- 
er creditors,  if  entitled  so  to  do  the  laws 
of  this  territory."  That  the  state  should  be 
required,  flrat,  to  sell  the  property  of  the 
estate  before  It  can  call  upon  the  assignee 
for  iMiymait  In  money,  or  be  permitted  to 
rec^ve  pigment  In  money  for  Its  taxes  from 
the  assignee,  and  that,  too,  In  the  face  of 
tbe  provision  of  Uie  general  revenue  law 
that  all  taxes  are  payable  without  notice  or 
demand,  seems  preposterous  upon  its  face. 
And  that  its  Uen  shall  In  any  case  be  post- 
poned, and  Its  claim  required  to  take  its 
cbances,  and  share  pro  rata  with  the  general 
creditors  of  the  Insolvent  estate,  Is  entirely 
out  of  line  with  the  revenue  l^Islatlon  of 
this  state.  It  la  to  be  observed,  too,  that 
our  statute,  while  making  the  taxes  a  lien 
upon  real  property,  does  not  fix  tbe  time 
when  the  lien  attaches.  Section  38J4,  Rev. 
8t,  seems  to  make  tbe  taxes  upon  personal 
pr<verty  a  Uen  npon  such  proi>erty  from  the 
time  ot  the  levy,  which  Is  ordinarily  not  un- 
til the  first  Monday  of  September  In  each 
year.  If  the  analogy  be  followed  In  the  tax- 
ation of  real  property,  It  might  easily  occur 
that  an  insolvent  estate  would  be  fully  ad- 
ministered, and  the  assignee  discharged,  aft- 
er the  assessment  of  tbe  property  In  his 
hands  for  taxation,  but  before  the  taxes  be- 
came a  lien.  In  such  a  case  the  claim  for 
taxes  would  not  come  at  all  within  tbe  de- 
scription of  section  13.  But  It  Is  not  nec- 
essary for  tbe  purpwes  of  this  case  that  we 
should  decide  at  what  time  the  Uen  attaches. 
We  do  not  think  It  necessa^  either  to  de- 
cide a  nnml>er  of  propositions  very  ably  dis- 
cussed in  tbe  briefs  of  counsel,  as  tbe  fore- 
going considerations  as  to  the  effect  and  op 
oration  of  our  statute  are,  In  our  opinion, 
conclusive  of  the  questions  presented,  Tbft 
first,  third,  and  fourth  questions  are  answer- 
Si  P.— 14 


ed  In  the  affirmative,  and  to  the  second  the 
answer  Is,  "The  assignee." 

POTTER,  C.  J.,  concurs.  KNIGHT,  J., 
did  not  sit  in  this  case,  It  having  been  beard 
and  submitted  prior  to  tbe  death  of  the  late 
Chief  Justice  CONAWAY. 


STATE  ex  rel  CITY  OF  CHHYBNNB  v. 
SWAN,  County  Treasurer. 

(Supreme  Court  of  Wyoming.    Dec.  15,  1SS7.) 

OOKSTlTimOMAL  LaW  —  IfBOIBUTIVI  .TonnTTITil 
EnkOLUIBST— ISVALIDITT  OF  EnIIUB  AcT. 

1.  Uader  Const,  art.  3,  i  13,  providing  that 

"each  house  shall  keep  a  jouriuil  of  Its  proceed- 
ings, •  *  •  and  ayes  and  noes  on  any  ques- 
tion ^all  at  the  request  of  two  members  be  en- 
tered upon  the  journal";  Id.  }  25,  that  "no  tsU 
shall  beccrme  a  law  except  by  a  vote  of  a  ma- 
jority of  nil  the  members  elected  to  each  house, 
nor  utriess  on  its  finsl  passage  the  vote  taken 
by  the  ayes  and  noes,  and  tiie  names  of  those 
Toting  being  entered  upon  the  journal";  and  Id. 
{  28,  that  "the  presiding  officer  of  each  house 
shall  *  *  *  sign  all  bills  and  joint  resolutions 
passed  by  the  legislature,  •  •  *  and  the  fact 
ot  signing  shall  be  at  ouce  entered  upon  the  jour- 
nal,—it  is  the  duty  of  the  court,  where  an  act 
is  questioned,  to  examine  the  legislative  journals 
to  determine  whether  or  not  such  act  was  pass- 
ed a  majority  of  tbe  members  elected  to  eadi 
house,  as  that  js  a  matter  which  the  constlbt- 
tion  requires  to  be  showu  by  the  journal 

2.  Rpsnecting  Laws  1897,  c.  56,  entitled  "An 
act  relating  to  the  sale  of  reel  estate  for  delfn- 

anmt  taxes,  and  fixing  the  fees  to  be  charged 
lerefor,"  it  appeared,  on  reference  to  the  legis- 
lative journals,  that  a  bill  bearing  such  title  was 
passed  by  the  house;  that  the  senate  amended 
tbe  bill  by  substitutiDg  other  matter  for  section 
1  thereof;  that  the  house  refused  to  concur  in 
such  amendment;  that  a  committee  of  confer- 
ence thereupon  reported  a  substitute  for  such  sec- 
tion, which  WRB  suosequently  adopted,  and  the 
bill  as  thus  amended  was  passed  by  both  hooaea; 
that  in  enrolling  the  bill  the  senate  amendment, 
which  the  house  had  rejected,  was  substituted 
for  the  conference  committee's  amendment, 
which  was  section  1  of  the  bUl  ai  passed;  and 
that  the  enrolled  act,  in  such  form,  was  signed  by 
the  presiding  officer  of  each  house,  approved  by 
the  goTemor,  and  filed  with  the  spcrotnry  of 
state.  Held,  that  section  1,  as  enrolled,  was 
void,  as  it  was  not  passed  by  a  majority  of  the 
meml>ers  elected  to  each  house,  and  that  section 
1,  as  passed,  did  not  become  a  law,  as  it  w*as 
not  copied  into  the  enroUment,  and  did  not  re- 
ceive executive  approvaL 

3.  Where  the  portion  of  such  act  which  actual- 
ly passed  the  legislature,  and  was  not  included 
in  the  enrolled  statute,  was  tDatorially  related 
to  other  portions  of  tiie  act.  so  as  to  modify,  re- 
strict, or  extend  its  ai^lication,  sut^  portions 
thereof  cannot  be  allowed  to  stand,  but  the  en- 
tire act  mnst  be  held  to  be  void. 

Reserved  questions  from  district  court,  Iat- 
amle  county;  Ricliard  H.  Scott,  Judge. 

Petition,  on  the  rdatlon  of  the  city  of  Chey- 
enne, a  municipal  corporation,  against  Daniel 
8.  Swan,  as  county  treasurer  of  the  county  of 
Laramie,  for  a  writ  of  mandamus.  On  re- 
served qnestlona  from  tbe  district  court  (tf 
Laramie  county. 

Edgar  W.  Mann,  for  relator.  Robert  W. 
Breckons,  for  respondent. 
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POTTER,  C.  J.  In  this  case  the  relator, 
the  city  of  Cheyenne,  filed  its  petition  In  the 
district  court  for  the  county  of  Laramie,  al- 
leging Its  eliaracter  as  a  mnniclpal  corpora- 
tion, and  tliat  prior  to  the  Ist  day  of  March, 
1897,  it  was  allowed  by  the  laws  of  the  state 
of  Wyoming  to  collect  the  taxes  due  to  Itself 
for  municipal  purposes,  and,  among  other 
things,  to  sell  real  estate  within  Its  corporate 
limits,  upon  which  such  taxes  had  become  de- 
linquent, In  the  manner  provided  by  the  laws 
of  the  state  of  Wyoming  and  by  Its  own  or- 
dinances, but  on  the  1st  day  of  March,  A.  D. 
1807,  there  was  approved  by  the  governor  an 
act  passed  by  the  Fourth  state  legislature,  en- 
titled "An  act  relating  to  the  sale  of  real  es- 
tate for  delinquent  taxes,  and  fixing  the  fees 
to  be  charged  therefor,"  which  said  act  ap- 
pears  In  the  published  session  laws  of  the 
said  Fourth  legislature  as  chapter  56  thereof; 
tliat,  according  to  the  provisions  of  said  act, 
it  was  made  the  duty  of  the  county  treasurer, 
on  the  first  Monday  In  November  in  each 
year,  at  his  office,  to  offer  at  public  sale  all 
lands  on  which  the  taxes  levied  for  state, 
county,  Tillage,  dty,  school  district,  or  other 
purpose  for  the  previous  year  should  still  re- 
main impald;  and  that  said  act  repealed  all 
other  acts  inconsistent  therewith.  It  Is  then 
alleged  that  a  demand  bad  been  duly  made 
upon  the  defendant  by  the  relator  that  he 
should  advertise  for  sale  In  the  manner  pro- 
vided by  law,  and  that  at  the  time  provided 
by  law  he  should  offer  for  sale,  all  lands  with- 
in the  corporate  limits  of  relator  upon  which 
the  taxes  for  the  year  189G  and  previous  years 
remained  unpaid,  and  that  the  defendant,  the 
county  treasurer  of  Laramie  county,  refused 
to  advertise  the  said  lands  for  sale  for  said 
taxes.  The  prayer  of  the  petition  Is  for  a 
writ  of  mandamus,  commanding  the  said 
county  treasurer  to  comply  with  the  provi- 
sions of  the  act  aforesaid,  as  the  same  ap- 
liears  In  the  published  laws  of  the  Fourth  1^- 
Islature,  so  far  as  the  taxes  due  to  the  city 
of  Cheyenne  for  the  year  1896  and  previous 
years  are  concerned.  The  respondent  resists 
the  application  for  mandamus  on  the  grounds, 
as  set  forth  In  the  answer,  that  the  act  under 
which  it  Is  made  his  duty  to  sell  lands  for 
delinquent  city  taxes  did  not  receive  the  vote 
of  a  majority  of  all  the  members  elected  to 
each  house  of  the  Fourth  l^slature,  that  it 
was  never  placed  upon  Its  final  passage  In 
both  houses,  that  there  was  no  vote  talten  by 
ayes  and  noes  upon  the  final  passage  of  such 
act  and  t>eeause  the  names  of  those  voting 
thereon  in  the  Fourth  legislature  were  not  en- 
tered upon  the  Journals  of  said  l^slature. 
An  agreed  statement  of  facts  was  filed,  upon 
which  the  case  was  submitted;  and  thereupon 
tbe  district  court  reserved  to  this  court,  for 
Its  opinion,  certain  questions,  found  to  be  Im- 
portant and  difficult,  as  follows:  "First.  In 
the  state  of  Wyoming,  can  the  Journals  of 
the  house  and  the  senate,  of  the  state  legis- 
lature, be  resorted  to  for  the  punwse  of  de- 
claring Invalid  on  act  of  the  legislature  sign- 


ed by  the  presiding  officers  of  both  houses, 
and  approved  by  the  governor;  and,  if  so,  to 
what  extent?  Second.  Is  section  1  of  chap- 
ter S6  of  the  T^awB  of  the  year  1807,  aa  the 
same  appears  In  the  bound  rtdume  of  the 
laws  of  said  year,  valid?  Third.  Is  any  part 
of  section  1  of  chapter  56  of  the  Laws  of  the 
S&iT  1897,  as  the  same  appears  in  the  printed 
volume  of  said  act,  valid;  and,  if  so,  what 
part  or  parts?  Fourth.  Are  sections  2  and  3 
of  said  act  ToUd?  Fifth.  Is  it  the  duty  of  a 
county  treasurer  In  the  state  of  Wyoming  to 
sell  all  lands  on  which  the  taxes  levied  for 
state,  county,  or  city  purposes  remain  uupaid? 
Slxtb.  When  Is  the  treasurer  of  a  county  in 
the  state  of  Wyoming  comiwlled  to  sell  prop- 
erty for  delinquent  taxes?  Seventh.  In  sell- 
ing property  for  taxes  due  the  county  or  city, 
has  the  treasurer  of  a  county  In  the  state  of 
Wyoming  the  right  to  sell  property  for  taxes 
due  for  previous  years?" 

The  questions  reserved,  and  the  matters  at 
Issue  In  the  action,  involve,  In  the  first  ploce, 
an  Inquiry  into  the  validity  of  section  1  of 
the  act  aforesaid,  as  published  In  the  session 
laws,  and  known  as  "section  1  of  chapter 
56"  of  said  published  laws.  In  the  agreed 
statement  of  facts,  which  we  find  to  con- 
form to  the  showing  made  by  the  Joumala. 
the  action  of  the  legislature  which  finally  re- 
sulted In  the  enrolled  bill  which  was  approv- 
ed by  the  governor,  thus  creating  the  purport- 
ed act  aforesaid.  Is  shown  to  have  been  as 
follows:  On  the  23d  day  of  January,  1897, 
there  was  introduced  in  the  house  of  repre- 
sentatives "a  bill  for  an  act  relating  to  the 
sale  of  real  estate  for  delinquent  taxes,  and 
fixing  the  fees  to  be  charged  therefor,"  which 
title.  It  will  be  olnerved,  corresponds  exactly 
with  the  title  of  chapter  56  aforesaid.  Said 
bill  was  designated  as  "House  Bill  Xumber 
Forty."  On  January  29th,  section  1  of  said 
bill  was  amended  In  the  house  of  representa- 
tives. On  February  2d,  the  said  bill  passed 
the  house  of  representatives  as  amended;  the 
votlug  being  taken  by  ayes  and  noes,  and  the 
names  of  those  voting  thereon  being  entered 
on  the  Journal,  showing  that  30  of  the  mem- 
bers of  the  house  had  voted  In  favor  of  the 
passage  of  the  bill,  that  3  had  voted  against 
It,  and  that  5  members  were  absent.  The 
Journal  therefore  shows  that  the  bill  had  reg- 
ularly passed  the  house,  receiving  a  vote  of 
a  majority  of  all  the  members  elected  there- 
to, and  tliat  the  vote  taken  ui>on  Its  passage 
was  by  the  ayes  and  noes,  and  the  names  of 
those  voting  thereon  were  entered  upon  the 
Journal.  The  bill  was  then  transmitted  to 
the  senate,  and  In  tliat  body,  on  February  9th, 
section  1  of  the  bill  as  it  had  passed  the  house 
was  amended  by  striking  out  all  of  the  sec- 
tion, and  Inserting  In  lieu  thereof  an  entirely 
different  section,  making  several  material  al- 
terations; the  main  difference  being  that.  In 
the  section  as  amended  by  the  senate.  It  was 
made  the  dutj'  of  the  county  treasurer  to  sell 
lands  upon  which  there  were  unpaid  and  de- 
linquent taxes  due  to  any  city  within  tlie 
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conoty,  as  well  u  to  sell  lands  for  delinquent 
taxes  of  state  and  county.  On  February  lltb 
tbe  bill,  as  thus  amended,  passed  the  senate 
by  a  majority  vote  of  all  the  memoers  elect- 
ed thereto;  tbe  vote  being  taken  by  the  ayes 
and  noes,  and  the  names  of  those  Toting 
thereon  being  entered  upon  tne  journal,  show- 
ing 10  votes  for  the  passage  of  the  bill  as 
amended,— being  all  of  tbe  members  of  the 
senate.  The  bUl,  so  amended,  was  then  re- 
turned to  the  house;  and  on  February  11, 
1887,  tbe  bouse,  by  a  Tote  taken  by  ayes  and 
notes,  which  was  altered  upon  tbe  Journal, 
refused  to  oonciur  in  the  senate  amendment, 
and  requested  the  soiate  to  recede  therefrom; 
26  members  of  the  bouse  Toting  not  to  con- 
cur, 3  In  fiiTor  of  concurrence,  and  9  absent 
On  February  11th,  the  senate,  by  a  vote,  re- 
fused to  recede  from  its  amendment,  and  a 
confa%nce  committee  was  appointed  by  both 
senate  and  bouse  to  confer  over  the  difFer- 
ences  between  the  two  bodies  with  reference 
to  section  1  of  said  bilL  On  February  17th 
the  coDference  committee  presented  to  both 
the  senate  and  the  house  the  following  report, 
ffbicb  Is  copied  tn  the  Journals  of  both  the 
eensite  and  the  house,  to  wit:  "Cheyenne, 
Wyo..  February  16,  1897.  Mr.  Speaker: 
Xonr  Joint  conference  committee,  to  whom 
was  referred  H.  B.  N'o.  40,  beg  leave  to  report 
as  follows:  We  recommend  that  the  senate 
recede  from  Its  amendments  to  said  bill;  and 
we  further  recommend  that  the  following  sec- 
tion, as  section  1  of  said  bill,  be  adopted,  and 
said  bill  be  amended  by  striking  out  all  of 
section  1  of  said  original  bill,  and  luserttng  In 
lieu  thereof  the  proposed  section,  to  wit: 
'Section  1.  Tbe  sales  of  real  estate  by  all 
county  treasurers  in  the  state  of  Wyoming 
for  non-payment  of  taxes  shall  be  held  at  the 
front  door  of  the  court  house  (or  county  build- 
ing), beginning  on  the  first  Monday  In  October 
of  each  year,  between  the  hours  of  nine 
o'clock  in  the  forenoon  and  five  o'clock  In 
the  afternoon,  and  may  adjourn  from  day  to 
day  (Sundays  excepted),  until  all  the  lands 
are  offered.  After  the  tax  sale  as  herein  pro- 
vided shall  have  closed,  any  real  estate  re- 
maining unsold  for  the  want  of  bidders  there- 
for, the  county  treasurer  is  authorized  and 
required  to  sell  the  same  at  private  sale  to 
any  person  who  ofTers  to  pay  the  amount  of 
taxes,  penalties.  Interest  and  costs  thereon, 
and  to  make  to  such  person  such  certificate  as 
shall  be  required  by  law  to  be  made  and  de- 
livered as  in  the  case  of  the  sale  of  any  such 
lands  at  public  sale,  with  the  additional  state- 
ment Inserted  therein  that  such  lands  have 
been  offered  at  public  sale  for  taxes,  but  not 
■old  for  want  of  bidders,  and  sold  for  taxes 
by  private  sale,  and  the  treasurer  is  further 
authorized  and  required  to  sell  as  aforesaid 
all  real  estate  In  his  county  on  which  taxes 
remain  unpaid  and  delinquent  for  any  pre- 
tIoub  year  or  years.  Provided,  that  all  sales 
•f  real  estate  for  the  unpaid  taxes  due  there- 
iHi  to  any  such  city,  town,  or  village  In  the 
state  of  Wyoming  by  th;  treasurer  of  any 


such  city,  town,  or  village  shall  be  governed 
by  the  provisions  of  this  act.*  Isaac  Bergman, 
L.  C.  Tldball,  Thomas  Conie,  House  Commit- 
tee. A.  M.  Appleget,  George  W.  Fox,  Senate 
Committee."  The  above  Is  taken  from  the 
house  JoumaL  In  the  printed  Journal  of  the 
senate  the  report  of  tbe  conference  commit- 
tee la  shown  to  be  preds^y  the  same  as  the 
above,  with  the  exception  that  tbe  word 
"such,"  preceding  the  word  "city,"  where  it 
Is  first  used,  towards  the  close  of  the  provi- 
sion of  section  1,  as  recommended  by  the  com- 
mittee, is  omitted.  On  February  17th,  upon 
the  coming  in  of  said  report,  a  motion  was 
made  in  the  house  to  adopt  the  report  of  the 
Joint  conference  committee,  and  that  the 
amendments  recommended  by  such  committee 
be  concurred  in.  Th««upon  the  vote  was 
taken  by  ayes  and  noes,  with  the  result  that 
34  voted  in  favor  of  the  motion  to  concur  In 
such  amendment  of  the  conference  commit- 
tee, 3  opposed  thereto,  and  1  was  absent.  Tbe 
names  of  those  voting  thereon  were  entered  on 
the  Journal  of  the  house,  and  the  speaker 
thereupon  announced  that  the  amendmeut  of 
tbe  conference  committee  bad  been  concurred 
In  by  the  house.  On  the  same  day  in  the 
senate  a  like  motion  was  made,  and  upon  a 
vote  of  the  members  of  the  senate,  taken  by 
ayes  and  noes,  it  appears  that  16  voted  In  fa- 
vor of  the  motion  to  adopt  the  report  of  such 
committee  and  concur  in  such  amendment, 
and  3  were  absent;  there  t>elug  no  votes  in 
the  negative.  The  names  of  those  voting 
upon  such  motion  In  the  senate  were  en- 
tered upon  the  senate  Journal.  On  February 
19tb  tbe  act  was  enrolled;  but  section  1  of 
the  act,  as  enrolled,  was  not  tbe  section 
which  was  recommended  by  the  conference 
committee,  and  which  was  adopted  and  con- 
curred In  by  both  house  and  senate  on  Feb- 
ruary 17th,  but  was  the  amendment  first 
made  by  the  senate,  which  was  rejected  by 
the  house.  The  enrolled  act  was  signed  by 
the  speaker  of  the  house  and  the  president  of 
the  senate,  and  sent  to  the  governor;  and  tne 
same  was  approved  by  him,  and  became  chap- 
ter 56  of  the  printed  volume  of  the  Laws  of 
1897. 

The  question  before  us,  therefore,  Is  wheth- 
er or  not  the  courts  may  go  behind  the  en- 
rolled act,  which  Is  authenticated  by  the 
signature  of  the  presiding  oflicers  of  the  two 
legislative  bodies,  and  approved  by  tbe  gov- 
ernor, to  determine  whether  or  not  such  en- 
rolled act  Is  In  fact  the  act  which  was  passed 
by  the  legislature.  There  is  some  conflict 
among  the  authorities  upon  this  proposition, 
—some  courts  going  to  the  extent  of  holding 
that  the  courts  are  at  liberty  to  resort  to  the 
legislative  Journals  to  discover  whether  or 
not,  in  any  Instance,  the  constitutional  re- 
quirement has  been  compiled  with  In  the 
passage  of  on  act  which  is  found  in  the  office 
of  the  custotllan  of  the  laws,  purporting  to 
be  an  act  of  the  legislature,  and  approvi'd 
by  the  governor  ;  others,  only  that  Kuch  Jour- 
nals are  competent  evidence  for  the  purpose 
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of  determining  wLetber  or  not  a  constita- 
tioual  requirement  has  been  observed  In  tbe 
passage  of  an  act  of  the  legislature,  where 
sn(di  action  of  the  legislature  Is  required  to 
be  entered  upon  the  journal.  Other  courts, 
however,  bare  held  directly  to  the  contrary, 
and  maintained  the  conclusiveness  of  the 
enrolled  act,  authenticated  the  signatures 
of  the  prMldIng  officers  of  the  two  legislative 
bodies,  and  the  approval  of  the  governor. 
When  the  keeping  of  the  legislative  Journals 
Is  enjoined  by  the  constitution,  and  that  In- 
strument also  attaches  certain  conditions  to 
the  enactment  of  a  valid  law,  and  the  facts 
showing  a  compliance  therewith  are  required 
to  be  entered  upon  the  Journals,  the  decided 
weight  of  authority  in  this  country  favors 
the  resort  to  such  Journals  to  determine 
whether  the  law  has  been  enacted  in  a  con- 
stitutional manner.  The  jurovlslons  which 
perhaps  more  than  any  other  have  caused 
an  adherence  to  that  doctrine  are  those 
which  relate  to  the  number  of  votes  neces- 
sary to  the  passage  of  a  bill,  the  taking  of 
such  vote  by  ayes  and  noes,  and  the  entry 
upon  the  journal  of  the  names  of  those  mem- 
bers voting  thereon.  The  states  In  which  It 
Is  held  competent  to  resort  to  the  journals 
to  ascertain  whether,  in  the  enactment  of  a 
law,  the  constitutional  requirements  have 
been  compiled  with,  are:  Alabama:  Moody 
T.  State,  48  Ala.  115;  Sayre  v.  Pollard,  77 
Ala.  (106;  !Uoog  v.  Bandolph,  Id.  597.  Ar- 
kansas: Worthen  t.  Badgett,  32  Ark.  40G; 
Smithee  v.  Garth,  33  Ark.  17.  Colorado:  In 
re  Roberts,  S  Colo.  S30.  Florida:  State  v. 
Brown,  20  Fla.  407.  Illinois:  People  v. 
Starne,  3G  lU.  121;  lArrlson  v.  Railroad  Co., 
77  IlL  11.  Missouri:  State  r.  Mead,  71  Mo. 
266.  Nebraska:  State  v.  Lledtke.  U  Xeb.  4G2, 
4  N.  W.  68;  fitate  v.  McLeUand,  18  Neb.  29G. 
25  N.  W.  77.  New  Hampshire:  Opinions  of 
the  Justices,  52  N.  H.  622.  Ohio:  Miller  T. 
State,  3  Ohio  St  475.  Oregon:  Currle  v. 
Southern  Pac.  Co.,  21  Or.  666,  28  Fac.  8Sl. 
Kansas:  In  re  Division  of  Howard  Co.,  15 
Kan.  IM.  South  Carolina:  State  t.  Hagood. 
13  S.  C  46.  Temiessee:  Brewer  v.  Hunting- 
don, 80  Tenn.  732,  9  S.  W.  166.  Utah:  Ritchie 
V.  Richards,  47  Pac.  670.  Virginia:  Wise  t. 
Bigger,  70  Va.  260.  West  Virginia:  Usbum 
V.  Staley,  6  VT.  Va.  85.  Wisconsin:  Meracle 
T.  Down,  61  Wis.  323,  23  N.  W.  412.  Michi- 
gan: Rode  T.  Phelps.  80  Mich,  508,  45  N.  W. 
403.  Maryland:  Legg  v.  City  of  Annapolis, 
42  Md.  203.  Minnesota:  Lhicoln  v.  Haugan, 
45  Minn.  451,  48  N.  W.  106.  California: 
Weill  V.  Kenfleld,  54  Cal.  Ill;  Paving  Co.  r. 
Hilton,  69  Cal.  470,  11  Pac.  3;  Stevenson 
V.  Colgan,  91  Cal.  053,  27  Pac.  1089.  The 
same  rule  was  adopted  by  the  supreme  court 
of  Wyoming  when  a  territory.  Brown  t. 
Xash,  1  Wyo.  85;  Railroad  Co.  v.  Carr,  Id. 
96.  In  Idaho,  In  the  case  of  County  v.  Heard, 
45  Pac.  800,  there  Is  an  Intimation  to  the 
same  effect.  The  contrary  doctrine  is  held  In 
the  following  states:  Indiana,  Louisiana, 
MaUie^  Mississippi,  Kevada,  Xew  Jersey. 


North  Carolina,  Texas,  and  Washbigton.  The 
state  of  Connecticut  Is  usually  Included  In 
this  class,  upon  the  authority  of  the  case  of 
Eld  V.  Gorham,  29  Conn,  a  In  that  case, 
however,  we  do  not  understand  that  the  pre- 
cise question  was  involved.  The  question 
there  un6.a  consideration  was  whether  the 
volume  termed  "The  Revised  Statutes  of  the 
State  of  Connecticut"  was  to  be  decreed  to 
contain  all  the  public  statute  laws  ol  the 
state,  or  whether  the  court  could  go  behind 
it,  and  examine  the  proceedings  ct  the  revi- 
sion committee,  to  ascertain  It  tbey  had  ex- 
ceeded their  powers.  The  leadfaig  case  in 
Nevada  (Stete  t.  Swift,  10  Nev.  17C9  was  de- 
cided In  1875.  The  opinion  is  expressed  in 
that  case  that  the  weight  of  authority  favors 
the  conclusiveness  of  the  enrolled  ac^  and 
the  states  of  Maryland,  Missouri,  and  Cali- 
fornia are  referred  to  as  nphtriding  that  doc- 
trine. Since  then,  however,  in  each  of  those 
states  a  different  nde  has  been  announced, 
and  a  resort  to  the  Journals  is  pemdtted,  to 
Impeach  an  enroDed  act  The  courts  oi  Cali- 
fornia and  Missouri  changed  flront  up<m  the 
question,  on  account  of  tiunges  In  their  re- 
spective constltatlons;  bat,  as  amended,  nei- 
ther of  them  dUfered  -essentially  from  tiiie  pro- 
Tlslons  of  the  Nevada  constitution,  under 
which  State  r.  Swift,  supra,  was  decided. 
The  case  of  Field  T.  Clark,  143  U.  S.  640,  12 
Sup.  Ct  475,  as  to  acta  of  congress,  denied  the 
right  to  consider  the  joomals  aa  evidence 
to  hnpeacfa  the  correctness  ot  the  enrolled 
act;  the  contention  being  made  that  a  sec- 
tion had  been  omitted  therefrom.  Article  1, 
1 5,  of  the  federal  constitatlon,  contained  the 
provision  which  It  waa  claimed  constituted 
the  Journals  the  best  evidence  upon  an  Is- 
sue whether  In  fact  a  Mil  was  passed  by 
congress.  Hut  provision  requires  only  that 
"each  house  shall  keep  a  Journal  ot  Its  pro- 
ceedings, and  from  time  to  time  publish  the 
same,  except  such  parts  as  may  in  their  Judg- 
ment require  secrecy;  and  the  yeas  and  nays 
of  the  members  of  either  house  on  any  ques- 
tion shall,  at  the  desire  of  one  fifth  of  those 
present,  be  entered  upon  the  JoumaL"'  And 
the  court  said:  "In  regard  to  certain  mat- 
ters, the  constitution  expressly  requires  that 
they  shall  be  entered  upon  the  Journal.  To 
what  extent  the  validity  of  legislative  action 
may  be  affected  by  the  failure  to  have  those 
matters  entered  upon  the  Journal,  we  need 
not  Inquire.  No  such  question  Is  presented 
for  detent)  Illation."  Although  Iowa  Is  some- 
times mentioned  among  the  states  upholding 
the  incompetency  of  the  Jouruals,  the  courts 
of  that  state  cannot  be  said  to  have  expressly 
so  decided.  Indeed,  In  one  case,  where  the 
question  was  whether  an  amendment  to  the 
constitution  had  been  previously  agreed  to 
by  the  general  assembly,  the  court  examined 
the  Journals;  and,  in  regard  to  the  question 
at  Issue  In  this  case,  the  court  said  that 
whether  a  bill  which  had  been  duly  enrolled 
can  be  impeached,  when  the  Journals  affirma- 
tively show  that  It  never  was  passed*  waa  a 
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question  not  before  them,  and  Indicated  that 
It  would  be  a  proposition  not  readily  solved. 
Koehler  t.  HiU,  60  Iowa,  643,  554,  14  N.  W. 
73S,  and  15  N.  W.  609.  We  cannot  bnt  re- 
gard the  dear  weight  of  anthorlty  In  this 
country  as  sustaining  the  propriety  of  con- 
sulting the  journals  In  reference  to  a  matter 
which  the  constitution  expressly  requires  to 
be  recorded  therein,  conc^nlng  the  constitu- 
tional procedure  for  the  passage  of  an  act; 
and  In  case,  upon  such  an  examination.  It  af- 
firmatlTely  appears.  In  respect  to  the  require- 
ments aforesaid,  ttiat  the  bill  did  not  In  fact 
pass  the  legislature,  or  did  not  receive  the 
constitutional  majority,  and  therefore  did  not 
constitutionallT  become  a  law,  they  may  be 
used  to  impeach  the  enrolled  act,  although 
the  latter  Is  signed  by  the  presiding  officers 
of  both  honaes,  and  carries  the  approTal  ot 
the  goTemor.  That  such  is  the  weight  of  an- 
ISiority  la  recognized  the  text  writers.  In 
Gocd^  on  ConstitutionBl  limitations  it  is  said, 
*ni  It  should  appear  from  these  journals  that 
any  act  did  not  receive  the  requisite  majori^, 
or  ttiat  in  respect  to  it  tlie  legislature  did  not 
follow  any  requlronent  of  the  constltittUm,  or 
that  In  any  other  respect  the  act  was  not  con- 
stitutionally adopted,  the  courts  may  act  up- 
on this  evidence,  and  adjudge  the  statute 
void."  And  agahi.  It  wlU  not  be  presumed 
in  any  case.  fr<nn  a  mere  silence  ot  the  Jour- 
nals, that  eithrar  bouse  has  exceeded  its  au- 
thority, or  disregarded  a  constitutional  re- 
quirement In  the  passage  of  leg^datlve  acts, 
unless  where  the  Cfmstltutlon  has  expressly 
required  the  Journals  to  show  the  action  tak- 
en,—ee,  for  Instance,  where  It  requires  the 
yeas  and  nays  to  be  ent«ed."  Cooley,  Const 
LIm.  (3d  Ed.)  «).  133,  136.  Se^  also.  Id.  p. 
1«L;  Suth.  8t.  Const  H  41-44- 

The  provisions  of  our  constitution  aftectlng 
tte  question  before  us  are  as  follows:  "Bach 
bouse  shall  keep  a  journal  of  its  proceedings, 
and  may  In  its  dbcretlon  from  time  to  time 
publish  the  same,  except  sucb  parts  as  require 
secrecy;  and  ayes  and  noes  on  any  question 
Bliall  at  the  request  of  two  members  be  entered 
upon  the  Journal."*  Article  8,  8  13.  "No  bill 
shall  become  a  law  except  by  a  vote  of  a  ma- 
jority of  all  the  members  elected  to  each  bouse, 
nor  unless  on  Its  final  passage  the  vote  taken 
by  the  ayes  and  noes  and  the  names  of  tiioae 
voting  being  entered  upon  the  Journal."  Id. 
I  25.  'Hie  presiding  ofllcer  of  each  house 
staall  in  the  presence  of  the  house  over  which 
he  presides  sign  all  Mils  and  Joint  resolutions 
passed  the  legislature  immediately  after 
their  titles  have  bem  read,  and  the  fact  of 
signing  shall  be  at  once  entered  upon  the  Jour- 
nal." Id.  8  2a  It  will  be  observed  that  the 
constitution  provides,  ht  a  very  positive  and 
mandatory  manner,  that  no  bill  shall  become  a 
law,  except  by  a  vote  of  a  majority  of  an  the 
members  elected  to  each  honse,  and  that  no  un 
shall  become  a  taw  unless  on  Its  final  passage 
the  vote  be  taken  by  ayes  and  noes,  and  the 
names  ot  those  voting  be  entered  upon  the 
joomal.   The  Journal  record  therefore  will  dls- 


dose  whether  or  not  any  measnre,  upon  its 
final  passage,  has  received  the  constitutional 
number  of  votes.  The  presumption  nnquee- 
tlonslUy  Is  that  an  act  found  propeiiy  signed 
the  presldli^  offlcers,  approved  the  gov- 
ernor, and  depostted  In  tbe  secretary's  office 
with  the  other  acts  <tf  the  sessltm,  was  regu- 
larly passed,  which  Is  only  to  be  overcome  by 
evidence,  of  whl<di  the  courts  take  Judicial  no- 
tlce.  showlDg  the  contrary.  It  Is  well  settled 
that  whenever  the  existence  of  an  act  of  tbe 
legislature  Is  called  In  question,  the  court  may 
resort  to  any  source  of  Information  capable  of 
conveying  to  tlie  Judicial  mind  a  dear  and  bb^ 
lafaotory  answer  to  satb  question.  Not  only 
by  the  weight  of  authority,  but  upon  iffindple 
as  wi^,  we  are  convinced  the  constltnUonal 
provlEdons  aforesaid  constitute  the  Journals  con- 
cerning the  acthm  of  Oe  legtaUtiue  upon  the 
final  passage  of  an  act  a  record,  which,  by  an 
afflrmaitlve  showing  to  tbe  contrary,  to  compe- 
tttit  to  overthrow  the  presamptiim  arlstaig  from 
the  certificates  at  tbe  presiding  officers,  and  the 
lodgment  of  the  enrolled  act  wllli  the  secretary. 
The  constitution  makes  no  distinction  between 
the  force  to  be  ^ven  to  tbe  authentication  by 
the  presiding  t^cen,  and  the  Journal  account 
of  tte  legMaUve  procedure.  In  ttie  reqiect  men- 
tioned. Both  reqolrementB  proceed  from  tbe 
same  source,  and  It  Is  difficult  to  perceive  any 
sound  reason  why  the  final  authentication  by 
ttn  officers  should  be  concfusfve  of  the  action 
of  the  legialatar^  when  such  action  b  also  re- 
quired to  be  made  a  matter  of  Journal  entry. 
Tbe  provision  tSiat  the  names  of  those  voting 
shall  be  entered  upon  the  Journal,  in  connection 
wltb  the  requirement  that  the  vote  shall  be 
taken  1^  ayes  and  noes,  and  In  the  same  sec- 
tion  with  the  limitation  upon  legislative  power 
to  insB  any  law,  must  be  considered  as  Intend- 
Ing  to  siibBerve  a  more  Important  purpose  than 
tttat  of  simply  IndicaUng  how  any  particular 
member  voted.  The  design  was,  dearly,  to 
perpetuate  a  record  or  erldcnce  ot  the  fact  Ibat 
the  act  was  passed  In  strict  accordance  with  the 
fundamental  law.  No  court  disputes  Qie  prop- 
osition that  the  legislature  Is  powerless  to  enact 
a  law  in  violation  of  the  constitutional  require- 
ments, and  that  no  bill  becomes  a  law  If  In 
fact  It  was  not  passed  by  the  legislature.  Field 
V.  Clark,  supra.  The  divergence  of  views  aris- 
es concerning  the  character  of  the  evidence 
which  may  be  accepted  In  ttie  determination 
of  that  question.  T%e  English  decisions,  and 
those  of  some  of  *iie  states,  denying  any  right 
to  consult  the  Journals,  are  not  in  point,  owing 
to  a  radical  dlfPerence  between  tbe  record  au- 
thority of  tbe  Journals  ot  parliament  and  of 
the  l^slatures  of  such  states,  and  legislative 
Joumals  under  a  constitution  like  our  own. 
Here  the  Journals  are  not  kept  mer^  to  the 
Interest  of  orderly  procedure,  but  they  radst  in 
obedience  to  a  constitutional  command;  and 
the  nature  of  fhclr  contents  la,  to  some  extent, 
prescribed.  As  Itis  the  peculiar  province  of  the 
courts  to  pronounce  upon  the  validity  of  leg- 
islative enactments,  they  should  possess  author* 
Ity  to  have  reconxse  to  tSie  constitutional  ree- 
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ord  of  LeglsIatlTe  procedure,  In  so  far,  at  least, 
m  that  record  Is  confftltuttonally  required  to 
make  disdosnre,  and,  within  that  limit,  to  the 
extent  of  giving  effect  to  an  affinnatlTe  shov- 
ing. 

As  to  the  act  In  question,  the  journal  shows 
that  it  paraed  the  house  regularly,  and  with 
the  constitutional  number  of  Totes,  In  the 
first  instance.  There  were  fonr  sections  to 
the  bill;  the  last  two,  however,  respectively 
merely  repealing  Inconsistent  acts,  and  pro- 
viding the  time  for  Ita  taking  effect  The 
merits  of  the  act  were  contained  in  the  first 
two  sections,  and  the  second  largely  depended 
upon  the  first,  aa  to  Its  effect  and  applica- 
tion. When  the  bill  reached  the  senate,  that 
body  proceeded  to  strike  out  all  of  section  1 
as  it  had  passed  the  house,  and  inserted  new 
provisions  In  Its  place,  and  then  passed  the 
bill  in  regular  form.  Upon  Its  transmission  to 
the  house,  the  senate  amendment  was  not 
concurred  in.  These  facts  affirmatively  ap- 
pear, and  thus,  up  to  that  point,  it  Is  clear 
that  the  same  bill  had  not  passed  both  houses. 
The  bouse  had  agreed  to  one  measure,  and 
the  senate  to  another.  Thereupon,  a  confer- 
ence committee  having  been  duly  appointed, 
a  report  was  submitted  by  it,  proposing  other 
provisions  for  section  1.  Both  Journals  con- 
tain a  copy  of  that  report,  with  the  amend- 
ment proposed,  and  in  both  houses  said 
amendment  was  adopted;  the  vote  thereon 
being  taken  by  ayes  and  noes,  and  the  names 
of  tbose  voting  thereon  being  entered  upon 
tbe  Journals  of  the  senate  and  house  respec- 
tively. It  thus,  by  affirmative  showing,  ap- 
pears that  the  senate  receded  from  Its  former 
amendment,  and  i}assed  the  bill  with  the 
amendment  reported  by  the  committee.  The 
houjse  adopted  that  amendment,  and  thus 
both  bouses  ultimately  agreed  upon,  and 
the  constitutional  number  of  votes,  as  disclos- 
ed by  the  Journals,  passed,  the  same  measure. 
The  final  action  of  both  bouses  Is  recorded  in 
the  Journals.  We  need  not  decide  whether 
the  final  action  on  the  amendment  is,  within 
the  sense  of  the  constitution,  the  final  pas- 
sage, so  as  to  require  the  vote  thereon  to  be 
taken  by  ayes  and  noes,  and  the  names  of 
those  voting  to  be  entered  upon  the  Journal. 
In  this  case,  at  least,  that  was  done,  and  in- 
dicates that  such  was  tbe  legislative  under- 
standing. It  Is  sufficient  that,  with  regard  to 
the  act  under  consideration,  there  appears  as 
affirmative  showing  that  the  senate  amend- 
ment, which  was  enrolled  as  section  1,  did 
not  ultimately  pass  either  house,  and  did 
not  at  any  time  receive  the  sanction  of  the 
house  of  representatives.  Tbe  act  which  se- 
cured executive  approval  was  not  the  act 
which  passed  the  legislature,  and  the  latter 
was  not  approved  by  the  governor,  nor  was 
it  presented  to  him  for  such  approval.  The 
contents  of  a  pending  bill,  or  an  amendment 
thereto,  need  not  be  recorded  at  length  in  the 
Journal;  and  It  Is  entirely  probable  that  bad 
the  amendment  reported  by  the  committee, 
wgoD  whldt  the  final  action  was  taken,  been 


omitted,  the  presumption  would  be  indulged 
in  that  the  enrolled  act  correctly  represented 
It,  but  In  this  instance  It  was  copied  in  tl^ 
record  In  full,  and  thus  ^plains  the  vote  in 
each  house.  It  is  inseparably  connected  with 
the  final  action  of  both  bodl^  and  the  court 
Is  not  at  liberty  to  presume  that,  as  its  entry 
was  not  required,  the  vote  adopted  the  sec- 
tion aa  It  is  found  In  the  enrolled  act.  The 
Journals  positively,  and  with  distinctness.  In- 
form us  that  the  two  houses,  respectively,  by 
the  vote  of  their  members,  adopted  as  sectlou 
1  of  the  act  the  provisions  reported  therefor 
by  the  committee,  which  report  appears  In  the 
Journal  Immediately  preceding  the  record  of 
the  motions  to  adopt,  and  tbe  vote  thereon. 
Our  conclusions  on  this  branch  of  the  case 
are,  therefore,  that  we  have  the  authority, 
and  It  is  our  duty,  to  examine  the  Journals, 
to  determine  whether  or  not  the  act  in  ques- 
tion was  passed  by  a  majority  of  the  mem- 
bers elected  to  each  house,  that  being  a  mat- 
ter which  the  constitution  requires  to  be 
shown  by  the  Journals;  that  it  Is  affirmative- 
ly disclosed  by  the  Journals  that  section  1  of 
the  act,  aa  enrolled  and  published,  did  not 
finally  pass  either  branch  of  the  legislature; 
that,  by  the  affirmative  showing  of  said  Jour- 
nals, it  was  not  passed  by  a  majority  of  the 
members  elected  to  each  house,  and  Is  there- 
fore not  a  law,  and  must  be  adjudged  void. 
Section  1,  aa  passed  by  the  legislature,  was 
not  copied  into  tbe  enrollment,  and  did  not 
receive  executive  approval.  Therefore  that 
did  not  become  a  law.  In  this  case  there  Is 
no  question  as  to  the  silence  of  the  Journals 
Involved.  It  is  a  common  holding  that,  aa  to 
matters  not  positively  required  by  constitu- 
tional mandate  to  be  entered  upon  the  Jour- 
nals, their  silence  would  not  vitiate  the  law. 
It  Is,  however,  also  held  that,  even  as  to  thoae 
matters,  an  affirmative  showing  that  some 
eesential  constitutional  provision  had  not  been 
complied  with  would  be  sufficient  to  anthor^ 
ize  the  courts  to  declare  the  law  void. 

The  question  next  arises,  what  effect  does 
the  Invalidity  of  section  1  have  upon  section 
2,  and  the  subsequent  sections,  of  the  act? 
The  act  is  composed  of  four  sections.  Sec- 
tion 2  relates  the  fees  to  be  collected  upon 
sales  of  real  estate,  for  the  nonpayment  of 
taxes,  by  the  county  treasurer,  and  provides 
that  sadh  fees  shall  be  paid  into  the  county 
treasury.  It  also  prescribes  what  shall  be 
stated  in  the  advertisement  preceding  such 
sales.  Section  3  repeals  all  acts  and  parts  of 
acts  Inconsistent  with  that  act,  and  section 
4  provides  that  tbe  act  shall  take  effect  and 
be  in  force  from  and  after  its  passage.  In 
the  view  we  take  of  this  case,  It  is  unneces- 
sary to  decide  the  question  whether  upon  the 
fiUlure  of  any  portion  of  an  enrolled  act,  by 
reason  of  a  noncompliance  with  some  consti- 
tutional requirement  in  the  passage  of  the 
bill,  the  entire  act  would  in  every  such  case 
be  void.  We  are  entirely  clear,  however,  that 
if  the  portion  of  the  act  which  actually  passed 
the  legislature,  and  1>  not  Included  In  the  en- 
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rolled  and  published  statute,  has  any  mate- 
rial relation  to  other  portions  of  the  act,  so 
u  to  modify,  restrict,  or  extend  Its  applica- 
tion, then  snch  other  portions  must  also  fall. 
With  reference  to  the  act  In  question,  we  lire 
of  the  opinion  that,  standing  alone,  section  2 
voold  have  to  be  construed  as  regulating  only 
sales  of  real  eetate  for  taxes,  audi  as  the 
county  treasurer,  under  other  laws,  would 
hare  authority  to  make;  and  In  the  absence 
ot  Bach  provision  as  appears  In  section  1, 
which  we  hold  to  be  rold,  that  officer  sells 
only  for  delinquent  state,  cotmty,  and  school- 
district  taxes,  and  also  that  the  reference 
to  the  advertisement,  In  section  2,  would  be 
held  to  apply  to  only  such  sales  by  the  coun- 
ty treasurer,  and  not  to  sales  by  municipal 
corporations,  or  officers  thereof,  for  the  non- 
payment of  taxes.  In  section  1,  however,  as 
reported  by  the  conference  committee  and 
adopted  by  both  houses,  there  was  a  proviso 
that  all  sales  of  real  estate  for  the  unpaid 
taxes  due  thereon  to  any  city,  town,  or  tU- 
lage,  the  treasurer  of  any  such  city,  town, 
or  Tillage,  should  be  governed  by  the  provi- 
sions of  that  act;  so  that  If  section  1,  as 
actually  passed  by  the  legislature,  had  been 
copied  In  the  enrolled  act,  and  approved  by 
(be  governor,  the  advertisement,  at  least,  pro- 
vided for  in  section  2,  and  possibly  the  fees, 
would  have  applied  to  sales  made  by  such 
municipal  treasurers.  Indeed,  under  the  pro- 
vlslona  of  section  I,  aa  it  appears  In  the  en- 
rolled act  and  printed  laws,  the  method  of 
advertising,  and  possibly  the  fees  prescribed 
by  section  2,  would  apply  to  sales  at  lands  for 
delinquent  dty  taxes.  It  will  thus  be  ob- 
served  that  hy  eliminating  section  1  as  It 
actuaUy  passed  the  I«^Iature,  and  also  elim- 
inating section  1  as  found  In  the  enrolled  act 
and  printed  laws,  the  aivUcation  of  section 
2  to  made  much  narrower  than  would  have 
beai  the  case  had  the  act^  as  actually  passed, 
been  correctly  enrolled,  and  approved  by  the 
governor.  We  are  of  the  opinion,  therefore, 
that  section  2  la  so  inseparably  connected  with 
tbe  iwecedlng  section  that  without  such  pre- 
ceding section  It  cannot  be  allowed  to  stand. 
Section  8,  which  merely  repeals  all  Incon- 
sistent and  conflicting  acts,  has  no  effect 
whatever,  without  the  two  ivevlons  sections, 
■nd  the  same  observation  applies  to  section 
i,  so  that  practically  there  Is  nothing  In 
the  act  to  take  effect  Our  conclusion,  tbere- 
ton.  Is  thst  tbe  entire  set  mnst  tie  to  be 
void. 

Answering  the  qnestims  reserved  for  our 
oplnltm  by  the  district  court,  we  say  to  tbe 
first  question:  Tes,  to  the  extent  to  which 
the  Jonrnals  are  required  by  the  constitution 
to  show  the  procedure  of  the  legislature  re- 
specting Its  action  upon  a  bill  To  the  second 
question:  Section  1  of  chapter  66  of  the  Laws 
of  the  Tear  1897,  as  the  same  appears  in  the 
bound  volume  of  the  laws  for  said  year.  Is 
not  valid.  To  the  third  question:  No  part 
of  said  section  1  Is  valid.  To  the  fourtb  ques- 
tion; Section  3  of  said  act  Is  not  valid,  and 


section  3  is  of  no  effect  In  respect  to  ques- 
tions 5,  6,  and  7,  we  say  that,  In  view  of  the 
decision  respecting  chapter  66  of  the  Laws 
of  1897,  the  matters  Involved  in  each  ques- 
tion are  not  pertinent  to  the  Issues  In  this 
case,  and  It  is  unnecessary  to  answer  them. 
The  duty  with  reference  to  the  sales  of  real 
estate  for  unpaid  taxes  must  be  determined 
by  the  laws  as  they  exist,  irrespective  of  the 
act  designated  as  chapter  66  of  the  Laws  of 
1897.  Owing  to  the  exigencies  of  the  case, 
our  conclusions  were  orally  announced  on  the 
1st  day  of  October,  with  the  understanding 
that  the  opinion  would  be  written,  and  the 
ordw  thraecm  entered,  at  a  snbsequrat  time. 

CORN,  J.,  concurs.  The  late  Mr.  Chief  Jus- 
tice CONAWAY  concurred  In  the  conclusions 
as  announced  by  the  court 


(5S  Kan.  712) 
HATES  V.  CHEROKEEJ  STRIP  LtTB- 
STOCK  ASS'N  et  aL 
(Supreme  Court  of  Kansas.    Dec  11,  1897.) 

LKXSB  BT  IHDIANS — EHTOKOBIflNT. 

A  lease  of  lands  in  the  Cherokee  Outlet  was 
made  by  tbe  Cberokee  Nation  to  the  defendants, 
in  violation  of  section  2116  of  the  Revised  Stat- 
utes ot  tbe  United  States.  Possession  was  tak- 
en under  the  lease,  and,  the  defendants  fiUliog  to 
pay  a  part  of  the  stipulated  rent,  an  action  was 
bronght  in  behalf  of  the  Cherokee  Nation  to  re- 
cover tbe  same.  HM  that,  as  the  lease  was  pro- 
hibited by  law  and  illegal*  no  action  can  bs  nwin- 
tained  thereon, 

Allen,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  from  district  coort;  Snmner  county; 
James  A.  Ray,  Judge. 

Action  by  Joel  B.  Uayes,  principal  chief 
of  the  Cherokee  Nation,  against  the  Cherokee 
Strip  Live-Stock  Association  and  othns. 
Judgment  for  def endanti^  and  plaintiff  iMings 
error.  Affirmed. 

Thomas  George  and  W.  W.  Scbwinn,  for 
tdaintlff  In  error.  J.  0.  Pollock,  Chester  L 
Lonft  Hanghe^  A  UcBrlde,  and  J.  A.  Bur- 
nett, for  defendants  In  error. 

JOHNSTON  J.  This  action  was  brought 
by  Jo^  B.  Mayes,  principal  cblef  of  the 
Cherokee  Nation,  and  for  its  benefit,  against 
tbe  Cherokee  Strip  Llve-Stock  Aasodatiott,  and 
a  number  ot  persons  alleged  to  be  members 
of  or  connected  with  the  association.  Sub- 
sequently C  J.  Harris  became  principal  cblvt 
of  the  Cherokee  Nation,  and  the  action  was 
revived  In  his  nama  The  action  Is  upon  a 
contract  to  lease  a  large  body  of  land,  con- 
stituting what  Is  called  the  Cherokee  Strip  or 
Outlet  which  was  entered  into  between  the 
Cherokee  Nation  and  the  association.  Among 
other  things,  the  petition  alleges  that  the 
Cherokee  Nation  to  and  has  been  the  absolute 
owner  in  tee  simple  of  the  outlet,  which  li 
said  to  contain  about  6,000,000  acres;  that 
on  May  IS,  1883,  an  act  was  passed  by  the 
national  council  of  the  Cberokee  Nation  au- 
thorizing a  lease  of  the  lands  to  tbe  sssocU- 
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tlon  In  consideration  of  tbe  yeariy  rental  of 
9100,000;  that  in  pursuance  of  tbis  authority 
a  Tnitten  contract  was  executed,  Icaafng  tbe 
lands  In  the  outlet  to  the  association  for  a 
period  of  fire  years,  at  an  annual  rental  of 
flOO,000,  payable  In  advance,  in  two  equal 
semiannual  payments.  Tbe  lease,  wblcb  Is 
set  out  at  length  In  tbe  petition,  contains 
many  proTlsions  in  regard  to  the  manner  In 
which  tbe  land  should  be  used  and  the  con- 
ditions upon  which  tbe  lease  might  terminate. 
It  was  alleged  that  the  posaeaslon  of  the  out- 
let was  taken  by  the  association  under  this 
lease,  and  the  land  was  used  for  grazing  pur- 
poses, and  the  rent  therefor  paid  until  tbe 
end  of  the  flve-year  period.  In  December, 
1886,  the  national  council  of  tbe  Cherokee 
Nation  passed  an  act  providing  for  the  re- 
newal of  tbe  lease  for  another  period  of  five 
years,  with  all  the  conditions,  obligations,  and 
restrictions  provided  In  the  first  lease,  except 
that  tbe  annual  rental  was  Increased  to  $200,- 
000,  and  that  tbe  renewal  should  be  deemed 
effective  as  soon  as  tbe  association  should  file 
an  acceptance  of  tbe  specified  conditions.  It  Is 
alleged  that  tbe  acceptance  was  made  In  due 
form.  The  association  entered  upon  tbe  use 
of  tbe  lands  under  tbe  second  lease,  and  made 
semiannual  payments  of  $100,000  therefor,  un- 
til June  30,  ISX),  when  a  payment  of  $100,000 
was  due  for  tbe  period  ending  December  SI, 
1890;  and  since  that  time  they  have  failed 
and  refused  to  make  any  payments,  in  ac- 
cordance with  the  terms  of  the  lease.  There 
Is  aji  averment  that  the  association  occupied 
the  land  through  the  season  of  1890  with  a 
great  many  cattle,  and  derived  large  profits 
from  the  jtasturage  and  use  of  the  land.  It 
Is  also  alleged  that  the  association  was  so 
organized  and  bad  conducted  its  business  and 
disposed  of  its  property  in  such  a  way  as 
tends  to  defeat  a  recovery.  Many  of  the 
avennents  of  the  petition  Iwre  only  upon  tbe 
application  for  a  receiver,  which  is  of  no 
present  Importance.  Demurrers  were  filed 
by  tbe  defendants  upon  several  grounds,  the 
principal  one  being  that  tbe  facts  stated  did 
not  make  out  a  cause  of  action  In  favor  of 
the  plaintiff  and  against  the  defendants. 
The  court  sustained  this  demurrer,  and  that 
ruling  is  here  for  review. 

The  contentions  of  the  parties  are  mainly 
directed  at  tbe  legality  of  the  lease  and  the 
effect  of  illegality.  Une  claim  is  that  the 
Cherokee  Nation  bad  no  title  to  the  land  in 
the  ouUet,  and  therefore  no  right  to  execute 
the  lease  or  recover  for  the  use  of  the  land. 
The  lands  were  patented  to  tbe  Cberoltee  Na- 
tion by  tbe  United  States  In  1838.  While  the 
lands  In  question  are  designated  as  an  out- 
let, they  are  included  In  tbe  same  patent,  and 
Bubstantiaily  upon  tbe  same  terms,  as  tbe 
lands  granted  to  the  Cherokees  for  a  per- 
manent home.  Their  titie  was  more  than  a 
mere  occupancy,  determinable  at  the  pteas- 
iu«  of  the  United  States.  It  was  more  than 
the  ordinary  Indian  title,  and  in  respect  to  It 
tt  has  been  held  that  th^  "bold  their  laud  1^ 


titie  different  from  the  Indian  tiUe  by  oc- 
cupancy. They  derived  It  by  grant  from  the 
United  States.  It  Is  a  base,  qualified,  or  de- 
terminable fee,  without  the  right  of  rever- 
sion, but  only  a  possibility  of  reversion,  in  the 
United  States.  This,  in  effect,  pots  all  tbe 
estate  In  the  Cherokee  Nation."  U.  S.  v. 
Reese,  5  DUl.  40S,  Fed.  Cas.  No.  16.137.  The 
grant  was  made  upon  a  condition  that  tbe 
granted  land  should  revert  to  the  United 
States  If  the  Cherokee  Nation  became  extinct 
or  shoidd  abandon  the  same.  As  has  been 
said,  there  Is,  therefore,  only  a  possibility  of 
reversion,  and  we  think  the  Cherokee  Nation 
should  be  regarded  as  In  a  certain  sense  the 
owners  of  the  land,  and.  In  the  absence  of 
any  congressional  restriction,  would  be  enti- 
tied  to  the  use  and  control  of  the  same. 
Tbey  hold  it,  however,  subject  to  the  fed- 
eral law  which  congress  has  enacted  for  their 
protection,  and  In  furtherance  of  the  govern- 
mental policy  In  dealing  with  Indians.  Being 
withhi  the  territorial  limits  of  the  United 
States,  tbey  are  subject  to  tbe  federal  au- 
thority, and  congress  may  pass  laws  regu- 
lating their  conduct  as  well  as  of  the  people 
with  whom  they  may  come  In  contact.  A 
provlaton  of  an  act  of  congress  applicable  to 
the  Indians  prohibits  such  a  lease  as  was  made 
In  this  Instance,  and  It  is  contended  that,  as 
It  is  In  violation  of  law,  no  action  can  be 
maintained  thereon,  nor  any  recovery  for  the 
benefits  derived  thereunder.  Section  2116  of 
the  Revised  Statutes  of  the  United  States  is 
as  follows:  "No  purchase,  grant,  lease,  or 
other  conveyance  of  lands,  or  of  any  tiUe  or 
claim  thereto,  from  any  Indian  nation  or 
tribe  of  Indians,  shall  be  of  any  validity  In 
law  or  equity,  imless  the  same  be  made  by 
treaty  or  convention  entered  Into  pursuant  to 
the  constitution.  Every  person  who,  not  be- 
ing emirfoyed  under  the  authority  of  the  Unit- 
ed States,  attempts  to  negotiate  such  treaty 
or  convention,  directly,  or  Indirectly,  or  to 
treat  with  any  such  nation  or  trllie  of  In- 
dians for  the  titie  or  purchase  of  any  land 
by  them  held  or  claimed.  Is  liable  to  a  i>en- 
alty  of  one  thousand  dollars.  The  agent  of 
any  state  who  may  be  present  at  any  treaty 
held  with  Indians  under  the  authority  of  the 
United  States,  in  the  presence  and  with  the 
approbation  of  the  commissioner  of  the  Unit- 
ed States,  appointed  to  bold  the  same,  may, 
however,  propose  to,  and  adjust  with,  the  In- 
dians the  compensation  to  be  made  for  their 
claim  to  lands  within  such  state,  which  shall 
be  extinguished  by  treaty." 

There  was  no  treaty  or  consent  of  the 
United  States  to  tbe  lease,  but  It  vras  made  in 
violation  of  the  foregoing  provision.  Instead 
of  consenting,  tbe  officers  of  the  United 
States  denied  the  right  to  enter  into  a  lease; 
and  In  considering  the  effect  of  the  statutory 
provision  upon  tbe  lease  in  question  the  at- 
torney general  held  that,  "whatever  the  right 
or  title  may  be,  each  of  these  tribes  or  na- 
tions is  precluded  by  the  force  and  effect  of 
tbe  statute  from  either  allenathig  or  leaBing 
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any  part  of  the  reservation,  or  Imparting 
any  Interest  or  claim  In  or  to  the  same,  with- 
out the  consent  of  the  government  of  the 
United  States.  A  lease  of  the  land  for  graz- 
ing purposes  Is  as  clearly  within  the  stat- 
ute as  a  lease  for  any  other  or  general  pur- 
poses, and  the  duration  of  the  term  Is  im- 
material. One  who  enters  with  cattle  or 
other  lire  stock  upon  an  Indian  reservation 
mider  a  lease  of  that  description  made  In 
Tlolatlon  of  the  statute,  is  an  intruder,  and 
may  be  removed  thei-efpom  as  such,  notwith- 
standing his  entry  Is  with  the  consent  of 
the  tribe."  18  Op.  Atty.  Gen.  U.  S.  235,  486. 
Acting  ui>on  the  advice  of  the  attcnuey  gen- 
eral that  the  lease  was  illegal,  and  declaring 
that  the  further  occnpancy  of  the  land  there- 
under was  prejudleial  to  the  public  Interests, 
the  president,  on  February  17,  1890,  ordered 
the  removal  of  all  live  stock  from  the  leased 
lands.  It  Is  clear  that  the  contract  of  lease 
between  the  plaintiff  and  defendant  conflict- 
ed with  the  governmental  policy,  and  was  a 
^rect  Tlolatioii  of  a  positive  statute.  It  was 
therefore  Illegal,  and  the  courts  generally 
hold  that  no  action  can  be  maintained  on  a 
contract  forbidden  by  law.  "The  policy  of 
the  law  Is  to  leave  the  parties  in  all  such 
cases  without  remedy  against  each  other. 
The  courts  wUl  not  lend  their  aid  to  a  party 
who  founds  bis  action  upon  an  Immoral  or 
Illegal  act.  If  from  a  plaintiff's  own  state- 
ment, or  otherwise,  the  cause  of  action  ap- 
pears to  arise  ex  turpi  causa  or  the  trans- 
gression of  a  positive  law  of  the  state,  there 
the  court  says  he  has  no  right  to  be  assisted." 
Gerlach  v.  Skinner,  34  Kan.  86,  8  Pae.  257; 
Korman  v.  Henry,  32  Kan.  49,  343,  3  Pac.  704, 
and  4  Pac.  2fi2;  Hlnnen  v.  Newman,  35  Kan. 
709,  12  Pac.  144;  Flersbelm  v.  Gary,  39  Kan. 
178,  17  Pac.  825;  Tount  v.  Denning,  52  Kan. 
629,  35  Pac.  207;  Melcholr  v.  McCarty,  31 
Wis.  252;  Downing  v.  Ringer,  7  Mo.  5^; 
Cherokee  Strip  Live-Stock  Ass'n  v.  Cass  Land 
&  Cattle  Co.  (Mo.  Sup.)  40  S.  W.  107;  Gould 
T.  Kendall  (Neb.)  10  N.  W.  483;  Mackintosh 
T.  Renton  (Wash.  T.)  3  Pac.  830;  Whart 
Cent.  S  340;  9  Am.  &  Eng.  Enc.  Taw.  909. 

It  la  suggested  that  the  defendants  were 
tenants  of  the  plaintiff,  nail  should  not  be 
permitted  to  deny  the  plaintiff's  title  nor  to 
question  the  legality  of  the  lease.  As  the 
lease  was  contrary  to  public  policy,  and  a 
transgression  of  an  express  law,  the  rule  In- 
voked cannot  be  applied.  In  Dupas  v.  Was- 
sell.  1  Dill.  213,  Fed.  Cas.  No.  4.182,  It  was 
held  that  a  lease  of  land  on  which  the  Hot 
Springs  were  sitiutcd,  being  In  violation  of 
an  act  of  congress,  was  absolutely  void,  and 
that  the  groimd  rent  for  the  use  of  the  lands 
could  not  be  recovered;  and  It  was  further 
held  that  the  lessee  was  not  estopped  from 
setting  up  the  Illegality.  See,  also,  Uhllg  v. 
Garrison.  2  Dak.  71,  2  N.  W.  253.  The  con- 
tract In  this  case  Is  to  be  distinguished  from 
those  which  are  merely  void  from  want  of 
compliance  with  some  form  or  which  is  lack- 
ing In  other  essentials.  Here  It  was  pro- 


hibited by  statute,  and,  being  tmfai^ul,  it 
does  not  fall  within  the  class  of  etmlracts 
which  are  void  because  of  the  Infancy  of  one 
of  the  parties  or  because  of  the  statute 
of  frauds.  In  cases  like  this  the  courts  will 
not  lend  their  aid  to  the  parties  either  to 
recover  damages  under  the  Illegal  contract 
or  the  profits  supposed  to  have  been  derived 
from  the  unlawful  transaction  by  either  par- 
ty. Tlie  fact  that  the  defendants  co-operat- 
ed in  the  transgression,  and  are  equally  Im- 
plicated with  the  plaintiff,  does  not  prevent 
them  from  setting  up  the  defense  of  invalid- 
ity. There  is  no  Innocent  party  here  In 
whose  favor  an  exception  can  be  made,  as 
the  prohibitory  provision  affected  all  alike. 
It  is  unlike  the  case  of  Cattle  Co.  v.  Thomih 
Bon,  57  Kan.  702,  48  Pac.  34,  where  Thomp- 
son was  not  a  party  to  the  Illegal  contract, 
and  was  permitted  to  recoTer,  under  the 
pleadings,  upon  a  quantum  meruit  for  serv- 
ices In  connection  with  pasturage  on  some  of 
these  lands.  The  controversy  arises  here  di- 
rectly between  tbe  parties  to  the  illegal  eon- 
tract,  and  the  plaintiff  seeks  a  recovery 
through  and  under  that  contract  The  par- 
ties Involuntarily  entered  into  the  contract, 
and  they  must  be  held  to  have  bad  knowl- 
edge that  In  doing  bo  they  were  violating  the 
law.  No  exception  can  be  made  In  ttiror 
of  the  Cherokee  Nation.  Their  action  was 
deliberately  taken,  as  the  lease  was  author- 
ized by  an  act  duly  passed  by  the  legislative 
bodies  of  the  Nation,  which  was  approved 
by  the  prlnclp^  chief.  The  act  provided 
specifically  what  the  terms  of  the  lease 
should  be,  and  In  pursuance  of  the  act  the 
lease  was  executed.  The  Cherofcees  are  per- 
mitted to  make  valid  contracts  and  to  bring 
actions  for  the  enforcement  of  the  same. 
They  are  subject  to  the  laws  of  the  United 
States,  and  they,  as  well  as  the  defendants, 
were  affected  by  the  [prohibition  of  the  act 
of  congress  In  violation  of  which  the  lease 
was  made.  The  fact  that  the  law  was  in 
part  made  for  their  protection  will  not  re- 
lieve them  tmm  its  obligations.  While  their 
protection  may  have  been  the  principal  pui^ 
pose  of  the  act,  It  was  passed  In  furtherance 
ot  the  policy  of  the  general  goremment  in 
dealing  with  these  and  all  other  Indian  tribes. 
The  United  States  still  held  a  reversionary 
Interest  In  the  land,  and  was  Interested  In 
preventing  Intruders  from  going  upon  the 
land,  and  thus  avoiding  the  difficulties  and 
conflicts  liable  to  result  from  such  Intrusion. 
If  It  were  held  that  the  Cherokeea  might 
enforce  such  a  contract,  or  recover  under  the 
same,  the  congressional  purpose  would  be 
thwarted,  and  the  policy  of  the  law  defeated. 
We  think  the  parties  were  equally  at  fault, 
and  that  neither  Is  entitled  to  a  remedy 
against  the  otiier.  There  Is  some  claim  that 
the  plalutlff  "n-ns  entitled  to  recover  as  upon 
a  quantum  for  the  benefits  received  by  the 
defendants.  It  is  unnecessary  to  consider 
whether  recovery  can  be  had  for  benefits  re- 
ceived In  such  a  case  as  this,  because  tbe 
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petition  Is  not  drawn  upon  that  theory,  and 
no  such  Isene  was  presented  to  the  trial 
court  The  Illegal  contract  Is  spedflcally 
set  forth  In  the  petition,  and  the  plaintiff 
claimed  a  right  of  recovery  for  rent  under  It 
The  language  of  the  petition,  as  well  as  that 
used  In  plaintiCTs  brief,  leaves  no  doubt  that 
he  founded  his  cause  of  action  on  the  lease, 
and  not  upon  an  Implied  contract  for  any 
benefits  derived  by  the  defendants  from  the 
use  of  the  laud.  As  the  lease  was  In  con- 
travention of  statute,  and  Illegal,  we  con- 
clude that  no  recovery  can  be  had  thereon, 
and  hence  the  court  ruled  correctly  in  sus- 
taining the  demurrer.   Judgment  affirmed. 

DOSTBR.  C  3^  concurring. 

ALLEN,  J.  (dissenting).  Briefly  stated,  my 
view  of  the  law  applicable  to  this  case  is  as 
follows:  The  general  policy  of  the  govern- 
ment Is  to  protect  Indiana  not  admitted  to 
citizenship  against  the  craft  of  the  whites, 
who  have  a  more  Just  appreciation  of  the 
value  of  titles  to  land,  and  are  much  more 
shrewd  In  driving  bargains  than  they.  Sec- 
tion 2116  of  the  Revised  Statutes  of  the 
United  States,  cofried  in  the  opinion,  was 
never  Intended  to  accomplish  the  result 
reached  In  this  case.  While  It  pre%-ents  In- 
dians from  executing  valid  leases  and  con- 
veyances of  their  lands,  the  restriction  was 
intended  to  operate  by  depriving  the  Tndluus 
of  power  to  devest  themselves  of  their  titles 
to,  and  interests  in,  real  property  without 
the  consent  of  the  United  States.  Persons 
negotiating  treaties  with  them  are  made  lia- 
ble to  a  penalty,  but  none  Is  imposed  on  the 
Indians.  The  maxims,  "Ex  turpi  causa  uon 
oritur  actio,"  and  "In  pari  delicto  potior  est 
conditio  defendentis,"  do  not  apply,  because 
the  Indians  are  not  In  equal  wrong.  Thoy 
do  not  deal  on  equal  terms,  and  are  not  vloln- 
tors  of  any  penal  statute.  They  occupy 
rather  the  relation  to  deeds  and  leases  made 
by  them  that  other  persons  legally  incapa- 
We  of  contracting  do  to  their  contracts.  The 
effect  of  the  law  is  to  deprive  them  of  pow- 
er to  convey,  not  to  punish  them  for  attempt- 
ing to  do  so.  Although  the  lease  under  con- 
sideration was  terminable  at  any  time,  at  the 
pleasure  of  the  Indians,  and  although  the 
government  of  the  United  States  had  the 
undoubted  right  to  compel  the  lessees  to 
vacate  the  land  notwithstanding  the  lease,  It 
yet  did  not  excuse  tlie  lessees  from  payment 
according  to  its  terms  for  the  use  and  occu- 
pancy of  the  land  while  they  were  jiermitted 
to  remain  In  possession  of  it.  It  cannot  be 
that  congress  ever  Intended  that  an  Indian, 
or  a  tribe  of  Indians,  should  be  prohibited 
from  recovering  for  the  use  and  occupation 
of  their  lands  leased  to  white  men  after  the 
lessees  have  enjoyed  the  benefits  of  tlie  lease. 
Such  a  construction  would  be  turning  legis- 
lation intended  as  a  shield  for  the  weak  and 
unsuspecting  into  a  sword  in  the  hands  of 
tb^r  enemies.    It  seems  to  me  that  these 


views  more  nearly  accord  with  the  decision 
In  Cattle  Co.  v.  Thompson,  57  Kan.  792.  48 
Pac.  34,  and  U.  S.  v.  Hunter,  21  Fed.  615.  I 
see  no  reason  why  the  Indians  may  not  re- 
cover the  stipulated  rental  for  the  time  their 
lands  were  actually  occupied  by  the  defend- 
ants. 


(UKUL  TU) 
STATB  ex  reL  ANTHONY  t.  BARTON* 

County  Clerk,  et  al. 
(Supreme  Court  of  Kansas.    Dec.  11, 1887.) 

COOKrr-SUT  ELBOriOX— COHTtST— BteTOrPBL. 

1.  In  a  mandamns  proceeding  to  contest  a 
counts-seat  election,  brought  after  the  election 
is  held  and  the  result  declared,  every  aiatter  af- 
fecting the  validity  of  the  election,  including  the 
safflciency  of  the  petition  on  which  the  election 
was  ordered,  m&j  be  investigated  and  deter- 
nriaed. 

2.  Electors  of  the  county  who  participated  in 
the  elt'ction  are  not  estopped  from  instituting  the 
statutory  conteat  questioning  the  validity  of  the 
election. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Gray  county;  A. 
J.  Abbott,  Judge. 

Application  by  the  state,  on  the  ration  of 
J.  J.  Anthony,  for  a  wilt  of  mandamus  to 
E.  G.  Barton,  as  county  clerk  of  Gray  cotuty, 
and  others.  From  a  judgment  for  defend- 
ants, plaintiff  brings  error.  Reversed. 

H.  F.  Mason,  for  plaintiff  In  error.  James 
B.  Xaylor,  Peters  &  Nicholson,  and  Sutton  & 
McGarrj',  for  defendants  in  error. 

JOHNSTON,  J.  This  was  a  proceeding  in 
mandamus,  brought  for  the  purpose  of  con- 
testing an  election  held  for  tlie  purpose  of  de- 
termining the  location  of  the  county  seat  of 
Gray  county.  In  the  alternative  writ  it  Is 
alleged  that,  by  a  vote  of  the  electors  of  the 
county,  the  county  seat  was  located  at  the 
town  of  Ingalls,  on  February  13,  1887;  tliat 
on  January  10,  1803,  a  petition  was  presented 
to  the  board  of  county  commissioners,  re- 
questing the  calling  of  an  election  to  vote  up- 
on a  proposition  to  remove  the  county  seat 
from  Ingalls  to  the  town  of  Cimarron;  that 
the  petition  was  signed  by  306  persons,  pur- 
porting to  be  electors  of  the  county;  and  that, 
of  these,  3  were  persons  who  never  signed  the 
petition  or  authorized  their  names  to  be  sign- 
ed to  it,  3  were  the  names  of  minors,  50  were 
the  names  of  persons  who  were  not  electors 
or  residents  of  the  county,  2  were  the  names 
of  persons  who  asked  to  have  their  names 
stricken  from  the  petition,  and  97  were  the 
names  of  persons  whose  names  did  not  ap- 
pear on  the  last  assessment  rolls  of  the  coun- 
ty. It  is  alleged  that  the  number  of  electors 
in  the  county  at  the  time  the  petition  was  pre- 
sented was  510;  that  the  number  of  electors, 
as  shown  by  the  last  assessment  rolls,  was 
487:  and  that  notwithstanding  the  insuffl- 
cieucy  of  the  petition,  the  board  ordered  an 
election  upon  the  authority  of  the  petition, 
which  was  held  on  February  13,  1893,  on 
which  day  the  electors  of  the  county  generally 
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assembled  at  tbe  pdUng  places,  and  Ijalloted 
niMD  the  question  of  the  removal  of  the  coun- 
ty seat  On  February  18, 1893,  the  board  of 
county  commissioners  canvassed  the  returns 
of  that  election,  and  declared  ^t  Cimarron 
had  been  chosen  as  the  comity  seat  of  the 
couD^,  and,  under  color  of  that  dedaratlon, 
the  county  officers  of  the  comity  removed 
their  ofOces  to  the  town  of  Olmarron,  and 
began  the  transaction  of  public  business  at 
that  place.  It  Is  finally  alleged  that  by  rea- 
son of  the  Invalidity  and  Insoffldency  of  the 
petition,  as  above  stated,  the  order  calling  tlie 
election  and  all  the  proceedings  depending 
thraeon  were  wholly  void  and  Illegal,  and  that 
Ingalls  Is  still  the  county  seat  of  Gray  coun- 
ty. A  motion  to  quash  the  lUtematlve  writ, 
upon  the  ground  that  It  failed  to  state  f^ts 
sufficient  to  constitute  a  cause  of  action,  was 
sustained  by  the  trial  court,  and  this  ruling 
Is  as^gned  for  error. 

Taking  the  averments  ot  the  writ  to  be  true, 
as  we  must,  the  petition  upon  wlilch  the  elec- 
tion was  ordered  was  wholly  Insufficient  If  the 
petiti<m  was  fbtally  defective,  it  did  not  war- 
rant the  ordercalllng  the  election,  and  any  elec- 
tion held  thereundw  was  necessarily  Invalid. 
This  appears  to  have  been  conceded,  but  the 
view  of  the  trial  court,  as  IncUcated  re- 
marks made  when  the  decision  was  rendered, 
was  that  the  adhereats  of  Ii^alls,  having 
taken  part  In  the  election,  were  estopped  from 
questioning  Its  validity.  There  was  an  aver- 
ment In  the  writ  tliat  the  electors  of  the  coun- 
ty generally  participated  In  the  election,  from 
which  the  trial  court  inferred  that  Oie  re- 
lator and  those  whom  he  represented  bad  vot- 
ed at  the  election,  and  were  therefore  pre- 
doded  from  taking  any  steps  to  contest  Its 
validltr*  It  does  not  aj^ear  that  the  relator 
took  part  In  the  election,  nor  do  we  fbink 
that  his  participation  in  the  election  or  that 
of  any  of  the  other  adherents  of  Ii^Is  af- 
fected their  right  to  Institute  a  statutoiy  con- 
test This  is  a  statutory  proceeding  to  con- 
test the  validity  of  the  election,  and  the  stat- 
ute contemplates  that  such  a  contest  may  be 
bad  after  the  election  has  been  held.  It  au- 
thorizes an  inquiry  Into  every  preliminary 
step  affecting  the  validity  of  the  election,  In- 
dudlng  the  sufficiency  of  the  petition.  Oen. 
8t  1889,  par.  2778;  State  v.  Stockwell,  7  Kan. 
98;  County  Seat  of  Unn  Co.,  15  Kan.  ^5; 
State  V.  Eggleston,  84  Kan.  714.  10  Pac.  3. 
Evidently,  it  was  the  purpose  of  the  legisla- 
ture that  every  matter  affecting  the  validity 
of  the  election  might  be  Investigated  and  de- 
termined in  a  single  contest  had  after  the 
election  was  held.  There  Is  nothing  to  In- 
dicate that  Uie  validity  of  each  step  In  and 
about  ttie  dectlon  must  be  contested  when  It 
Is  taken,  nor  any  suggestion  that  only  those 
who  refrain  fcom  voting  or  participating  In 
the  election  were  authorized  to  Institute  a 
contest,  nor  do  we  see  any  rale  for  applying 
tne  doctrine  of  estoppel  In  this  case.  The  fact 
ttiat  the  adherents  of  Ingalls  participated  in 
the  election  the  validity  of  whldi  had  not 


yet  been  determined  prejudices  no  one,  and 
estops  no  one  from  exercising  the  right  to 
contest,  which  the  statute  gives.  Smith  v. 
Holt,  24  Kan.  771.  The  mling  of  the  court  In 
sustaining  the  motion  to  quash  will  there- 
fore be  reversed,  and  the  cause  remanded  for 
further  proceedings.  All  the  Justices  etm- 
curring. 


(CS  K&n.  721) 
TBATS  V.  BANE  OF  HBRRXNGTON. 
(Supreme  Court  of  Kansas.   Dec.  11,  1897.) 

SCPPLBMENTART    PrOCREDIXOS  —  JOBISDICTIOa  — 
BBKRIFF  as  RbCEIVKB — AppEAt^RSVIBV 

Taxation  or  Costs. 

1.  The  defendant  against  whom  a  judgment 
had  been  rendered,  and  ezecation  issued  and  re- 
turned, was  ordered  by  the  iuige  ot  the  district 
conrt  to  appear,  and  answer  concerning  her  prop- 
erty. At  the  time  fixed,  she  appeared  by  attor- 
ney, and  the  matter  was,  by  conaent  continued 
from  time  to  time.  Before  snbmittins  to  any 
examination,  ahe  left  the  county  of  aet  reai- 
dence,  and  went  to  l^omas  county.  Thereupon 
an  order  for  her  arrest  was  iaeued  by  the  district 
judge.  She  was  arrested  by  the  sheriff  in  Thom- 
as county,  and  brought  back  to  Dickinson  coun- 
ty, where  the  proceeding  was  pending.  On  the 
hearing  she  was  discharged  from  arrest  By 
consent  the  examlnatioD  with  reference  to  her 
property  was  again  continued  from  time  to  time, 
ana  afterwards,  on  a  hearing,  an  order  was  made 
appointing  a  receiver,  and  directing  the  applica- 
tion of  certain  property  to  the  payment  of  the 
Judgment  Htitl  that  whether  the  srrest  was 
legal  or  not  it  did  not  deprive  the  court  of  the 
jnriBdiction  before  acquired  to  examine  the  de- 
fendant with  reference  to  hct  property,  and  make 
an  order  for  its  appUeaticHk  to  tiie  payment  of 
the  judgment 

2.  A  sheriff  appointed  receiver  ot  the  property 
of  a  judgment  debtor  has  the  same  authority  that 
any  other  person  so  ai^inted  would  have,  and 
ditSeultles  he  la  likely  to  encounter  in  ^iulag 
posseseion  of  the  debtor's  property  furnish  no 
grounds  for  reversal  of  the  order  of  appointment 

8.  Brrors  in  the  taxation  of  costs  must  be 
brought  to  the  attention  of  the  trial  court  by  mo- 
tion to  retax  l>efore  tliey  can  be  reviewed  on  pro> 
ceedinga  in  error. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Dickinson  county; 
James  Humphrey,  Judge. 

Action  by  tbe  Bank  of  Herrlngton  against 
Maty  B.  Teats.  Judgment  for  plaintiff.  From 
an  order  appointliig  a  receiver,  defendant 
brings  error.  Affirmed. 

David  Overmyer,  for  plaintiff  In  error.  Fred 
D.  Carman,  for  defendant  In  error. 

ALIiKN,  J.  On  the  25th  of  September,  1893, 
the  Bank  of  Herrlngton  recovered  a  judgment 
against  the  plaintiff  in  error,  Maiy  E.  Teats, 
for  $2,000,  and  costs.  On  this  judgment  an 
execution  was  Issued,  and  returned  unsatla* 
fied.  On  the  6th  of  February,  1891,  on  mo- 
tion of  the  plaintiff,  a  citation  was  Issued  re- 
quiring the  defendant  to  appear  at  the  court 
house  In  Abilene  on  the  14th  of  February  to 
answer  concerning  property,  which  it  was  al- 
leged she  unjustly  refused  to  apply  towards 
the  satisfaction  of  the  judgment  At  the 
time  fixed  in  the  dtatloo  both  parties  appear 


Digitized  by  Google 


220 


61  PACtFIO 


RBPOKISB. 


(Kan. 


ed  1)7  their  attorneyB.  The  attoro^s  for  the 
defendant  announced  that  an  examination 
would  l>e  unnecessary,  as  they  imd  been  au- 
thorized to  settle  the  judgment  The  matter 
was  thereupon  continued  from  time  to  time 
without  further  action  imtU  the  23d  of  March, 
when  an  order  was  Issued  hy  the  district 
judge  at  his  chambers  in  Abilene,  reciting 
the  citation  to  appear,  the  failure  of  the  de- 
fendant to  comply  therewith,  and  directing 
the  sheriff  to  arrest  the  defendant,  and  bring 
her  before  him  on  the  8th  of  May.  A  certi- 
fied copy  of  this  order  was  delivered^  to  the 
sheriff  by  the  clerk,  who  thereupon  arrested 
the  defendant  In  Thomas  county,  aud  brought 
her  back  to  Dickinson  county.  She  was  re- 
leased on  a  bond  for  f 500,  conditioned  for  her 
appearance  at  the  next  term  of  the  district 
court  of  Dickinson  eounlj'.  On  the  10th  of 
May  the  defendant  moved  the  court  to  dis- 
charge her  from  the  arrest  on  various  grounds, 
challenging  the  validity  of  the  order  under 
which  she  was  taken  In  custody.  On  this  mo- 
tion a  hearing  was  had  on  the  same  day,  at 
which  tpstimony  was  offered,  and  at  Its  con- 
clusion the  court  discharged  her  from  the  ar- 
rest, but  reserved  the  question  of  costa  for 
further  consideration.  'Fhe  record  recites  that 
"thereupon,  by  the  agreement  of  the  parties, 
the  said  hearing  of  said  proceedings  in  aid  of 
execution  and  examination  Is  set  down  for 
the  24th  day  of  May,  1894."  The  defendant 
was  required  to  enter  Into  a  recognizance  in 
the  sum  of  $o00  for  her  appearance  on  that 
day.  The  recognizance  was  given,  and  on  the 
day  fixed  the  parties  appeared,  and  the  pro- 
ceedings were  continued  until  the  next  day, 
when  the  defendant  was  examined  concern- 
ing her  property.  Other  witnesses  also  testi- 
fied at  the  hearing.  The  matter  was  then 
again  continued  imtil  the  6th  of  July,  when 
the  court  made  a  flndii^  that  the  defendant 
had  two  bills  of  exchange  for  $2,500  each,  and 
a  certificate  of  deposit  for  |2.000,  which  she 
unjustly  refused  to  apply  to  the  satisfaction 
of  the  Judgment;  that  this  property  was  held 
by  her  son,  Geoi^e  Teats,  for  her,  and  had 
been  taken  by  him  to  the  territory  of  Okla- 
homa. It  was  thereupon  ordered  that  the 
sheriff  of  Dickinson  county  be  appointed  re- 
ceiver; tliat  the  defendant  assign  to  him  for 
the  benefit  of  the  plalntlfT  $2,500  of  said 
funds;  and  tiiat  the  receiver  proceed  to  col- 
lect the  same  from  George  Teats,  and  apply 
it  to  the  payment  of  the  judgment,  Interent, 
and  costs,  and  costs  of  that  proceeding.  To 
this  order  the  defendant  excepted.  This  pro- 
ceeding is  brought  to  review  aud  reverse  the 
order  last  mentioned. 

While  much  is  snid  In  the  brief  against  the 
justice  of  the  judgment  on  which  the  sup- 
plementary proceedings  were  based,  it  Is  con- 
ceded that  its  validity  cannot  be  questioned 
now.  The  main  contention  here  la  that  the 
arrest  of  the  defendant  in  Thomas  county  waa 
illegal,  and  for  that  reason  the  whole  subse- 
quent proceedings  were  witliout  jurisdiction, 
and  the  order  made  erroneous*  U  not  abso- 


lutely void.  Tbls  contention  Is  not  sound,  be- 
cause the  jurisdiction  of  the  court  to  exam- 
ine the  defendant  with  reference  to  her  prop- 
erty did  Dot  depend  on  the  arrest.  She  had 
been  duly  ordered  by  the  judge  of  the  district 
court,  after  an  execution  Issued  to  the  sheriff 
of  the  county  where  she  resided  had  been  re- 
turned unsatisfied,  to  appear,  and  answer  con- 
cerning her  property.  She  had  never  com- 
plied with  this  order,  but  the  case  had  been 
continued  from  time  to  time  on  the  represen- 
tation that  the  matter  would  be  settled, 
irt'hether  the  arrest  vra.^  valid  or  Invalid,  the 
court  had  full  Jurisdiction  to  make  the  exam- 
ination wlilch  was  made,  and  It  was  the  clear 
duty  of  the  defendant  to  appear,  and  submit 
to  such  examination.  By  leaving  tlie  county 
she  certainly  did  not  deprive  the  court  of  ju- 
rii?diction  over  her.  This  case  Is  easily  distin- 
guishable from  Van  Horn  v.  Manufg  Co.,  37 
Kan.  523,  15  Pac.  5(12;  State  T.  Simmons,  39 
Kan.  262, 18  Pac.  177;  State  T.  Hall.  40  Kan. 
338,  19  Pac.  018;  and  WeUa  v.  Patton,  50 
Kan.  732,  33  Pac.  15.  In  all  those  cases  the 
jurisdiction  of  the  court  depended  on  what 
was  held  to  be  misuse  or  abuse  of  its  process. 
In  this  case  the  jurisdiction  of  the  court  had 
fully  attached  before  the  process  complained 
of  was  Issued.  It  cannot  be  held  to  have  lost 
that  jurisdiction,  even  if  the  arrest  was  nn- 
authorlzed.  We  do  not  wish  to  be  understood 
as  Intimating  an  opinion  on  the  question  as  to 
the  rightfulness  or  wrongfulness  of  the  ar- 
rest. What  we  do  decide  la  that,  the  pro- 
ceedings having  been  continued  by  consent  of 
the  parties  from  time  to  time,  both  before 
and  after  the  arrest,  the  court  did  not  lose 
jurisdiction  ot  the  proceeding  by  reason  of  the 
order  for.  or  arrest  the  defendant  In  Itiam- 
as  county. 

Complaint  Is  made  of  the  appointment  of 
the  sheriff  as  receiver.  This  is  expressly  an- 
thorlzed  the  statute.  When  appointed,  the 
shericr  acts,  and  has  the  same  authority,  as 
any  other  receiver.  Whether  this  la  the  best 
remedy  for  the  i^ntlff  Is  not  a  matter  for 
our  consideration.  The  order  made,  being  ex- 
pressly authorized  by  the  statute,  la  certainly 
not  erroneous.  There  is  nothing  In  the  propo- 
sition that  George  Teats  la  a  necessary  party. 
Mor  is  it  necessary  for  us  to  consider  what 
the  sheriff  may  or  may  not  do  In  pursuance 
of  his  appointment  It  Is  said  that  the  court 
taxed  the  costs  of  the  arrest  against  the  de- 
fendant. There  is  nothing  In  the  record  show- 
ing what  costs  were  taxed  in  the  caae.  The 
order  In  fact  mode  directed  the  application  of 
such  moneys  as  the  sherlCf  might  collect  to 
the  payment  of  the  judgment,  costs,  and  costa 
of  the  supplementary  proceedii^.  This  was 
proper,  and  carried  with  It  all  costs  legally 
made.  If  unauthorised  items  were  included, 
that  should  be  brought  to  the  attention  of  the 
trial  court  by  motion  to  retax,  before  It  can  be 
reviewed  on  proceedings  In  error.  Moore  t. 
Toennlsson,  28  Kan.  Q08.  Tbe  order  of  the 
district  court  Is  affirmed.  AU  the  Jnatlcea 
concurring 
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REINHART  et  al.  v.  SDTION. 
(Supreme  Court  of  Kansu.   Dec.  11*  1897.) 

OKITED    STATBS    RBCBIVBRS— ACTinNS  JkOAIHST— 
lUlLHOADS— ABATSKENT  OP  NUISASCE. 

1.  Under  Bections  2  and  3  of  the  act  of  con- 
gress of  August  13,  1888  {25  Stat.  436),  amenda- 
torv  of  the  federal  judiciary  act,  receivers  OTer 
property,  appointed  by  the  United  States  coarts, 
are  required  to  manage  or  operate  the  trust  prop- 
erty according  to  the  laws  of  the  state  in  which 
it  is  Bituated,  and  may  be  sued,  in  respect  to  its 
management  or  operation,  in  the  conrts  of  snch 
state,  without  tlie  prerioofl  leave  of  the  conrt  ap- 
pMDtiDK  them;  and  m  such  caaeH  a  judgment 
render^  in  the  state  court  is  conclusive  upon 
the  federal  conrt  as  to  the  existence  and  amount 
of  the  ^intiff*s  daiiB,  but  the  time  and  manner 
of  its  payment  are  *o  be  controlled  by  the  court 
under  whose  orders  tlie  rect-iver  acts. 

2.  A  railroad  company  has  no  ri^t  to  dig  a 
ditcli  cm  its  rifibt  of  way,  fbr  the  drainage  of  hup- 
face  water,  bo  near  to  the  line  of  a  street  In  a 
tovn  as  to  encroach  upon  the  street  by  the  ero- 
sion of  the  soil  of  its  banks;  and,  if  it  does  bO| 
the  owner  of  lota  abutting  upon  the  opposite  side 
of  the  street,  who  keeps  an  hotel  upon  them, 
and  whose  use  of  them  for  foich  puipose  is  ma- 
lerially  interfered  with  by  the  widening  of  the 
ditch  into  the  street,  may  maintain  an  action  for 
the  abatement  of  the  ditch  as  a  private  nuisance, 
and  for  damages  caused  by  It. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Lyon  cotrntr;  W. 
A.  Sandolph,  Judge. 

Action  by  Rachel  V.  Sutton  against  J.  W. 
Reinhart  and  others,  as  receivers  of  the  At- 
chison, Topeka  &  Santa  F6  Railroad  Company. 
Judgment  for  plaintiff.  Defendants  bring  er- 
ror.  Affirmed. 

A.  A.  Hnid.  W.  XdtUefldd,  O.  J.  Wood,  and 
Stamtengb  &  Hard,  f«  plalntlfBi  In  entor.  J. 
Harrey  Frltb,  N.  SmelMir,  ud  L.  &  Kel- 
logg, for  defendant  In  error. 

DOSTER,  C.  J.  The  Sonthem  Kansas  Ball- 
road,  now  a  part  of  the  Atchison,  Topeka  & 
Ranta  F6  Railway  System,  was  bunt  through 
the  town  of  Neosho  Rapids,  Kan.,  In  18^. 
It  borders  closely  upon  Scfrentb  street.  In  the 
town  named.  Opposite  It,  and  across  Seventh 
street,  the  defendant  In  error  owned  and 
kept  an  hotel  building  and  grounds.  The  rail- 
road company  dug  a  ditch  on  Its  right  of 
way,  parallel  to  and  very  near  the  line  of  the 
street,  which  ditch,  In  time,  by  the  erosion 
of  the  soil,  widened  In  places  to  more  than  20 
feet,  and  deepened  In  others  to  10  feet,  and 
at  some  points  opposite  the  hotel  property  It 
encroached  considerably  upon  the  street;  mak- 
ing access  to  the  hotel,  and  egress  from  it, 
difficult  and  dangerous,  and  Impairing  Its 
value  for  the  purposes  used.  This  ditch  was 
dug  to  carry  off  surface  water  which  ran 
down  a  depression  or  draw,  to  some  extent, 
but  which  largely  spread  out  over  the  ground 
forming  the  right  of  way.  In  1893  the  Unit- 
ed States  circuit  court  for  the  district  of  Kan- 
sas appointed  the  plaintiffs  In  error  receivers 
of  all  the  roads  embraced  In  the  Atchison, 
Topeka  &  Santa  F6  Railway  System,  and  they 
remained  In  charge  of  Its  property  and  the 


operation  of  Its  lines  until  1805.  The  defend- 
ant In  error  sued  the  receivers  In  the  district 
court  of  Lyan  county  for  an  abatement  of  the 
ditch  as  »  private  nuisance,  and  for  dam- 
ages caused  by  Its  maintenance.  The  Jury 
found  that  the  ditch  was  a  nuisance,  as  claim- 
ed, and  assessed  damages  for  its  maintenance 
at  510.  The  court  ordered  that  the  ditch,  as 
a  nuisance,  be  abated,  by  covering  it  up  to  a 
grade  level  with  Seventh  street.  To  reverse 
this  order,  this  proceeding  In  error  Is  brought. 

It  is  said  that  the  action  cnnnot  be  main- 
tained against  the  receivers,  because  they  are 
ofllcers  of  the  court  appointing  them,  admin- 
istering a  trust  under  the  direction  of  such 
court,  and  In  no  wise  responsible  to  any  other 
tribunal;  that  the  funds  In  their  possession 
are  trust  funds,  which  can  be  expended  only 
by  order  of  the  coiurt  from  which  they  de- 
rive their  authority;  and  that  the  Judgment, 
being  one  they  cannot  legally  obey,  should  not 
have  been  rendered.  These  objections  are 
easily  disposed  of.  The  amendment  of  Au- 
gust 13,  1888,  to  the  federal  judiciary  act,  de- 
clares: 

"Sec.  2,  That  whenever  In  any  cause  pend- 
ing in  any  court  of  the  United  States  there 
shall  be  a  receiver  or  manager  In  possession 
of  any  property,  such  receiver  or  manager 
shall  manage  or  operate  such  property  ac- 
cording to  the  requirements  of  the  valid  laws 
of  the  state  In  which  such  property  shall 
be  situated.  In  the  same  manner  that  the  own- 
er or  possessor  thereof  would  be  bound  to  do 
if  In  possession  thereof. 

"Sec.  3.  That  every  receiver  or  manager  of 
any  property  appointed  by  any  conrt  of  the 
United  States,  may  be  sued  In  respect  to  any 
act  or  transaction  of  hia  In  carrying  on  the 
business  connected  with  such  property,  with- 
out the  previous  leave  of  the  court  In  which 
such  receiver  or  manager  was  appointed;  but 
such  suit  shall  be  subject  to  the  general  equity 
Jurisdiction  of  the  court  In  which  such  re- 
ceiver or  manager  was  appointed,  so  far  as 
the  same  shall  be  necessary  to  the  ends  of 
Justice."    25  Stat.  436. 

By  the  section  first  quoted,  receivers  are  to 
manage  trust  property  the  same  as  the  own- 
er was  required  to  manage  it  Therefore  If 
the  railroad  company  was  under  obligation  to 
abate  the  nuisance  of  this  ditch,  or  to  pay 
damages  for  not  doing  It,  the  receivers  are 
likewise  bound.  By  the  section  last  quoted, 
receivers  may  be  sued  in  courts  other  than 
the  one  appointing  them,— subject,  however, 
to  the  general  equity  jurisdiction  of  the  court 
from  which  their  authority  is  derived.  In 
Dillingham  v.  Hawk,  9  C.  C.  A.  101,  60  Fed. 
494,  the  United  States  circuit  court  of  appeals 
construed  the  last  section,  or,  rather  the  one 
contained  In  an  act  of  March  3,  1887,  of 
which  that  of  1888  la  a  corrected  enrollment, 
and  held:  "Under  Act  Cong.  March  3,  1887, 
which  declares  that  every  receiver  appointed 
by  a  federal  court  may  be  sued  without  pre- 
vious leave  of  that  court,  but  that  'such  suits 
shall  be  subject  to  the  general  equity  juris* 
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diction  of  the  court  In  which  such  receiver 
was  appointed,  bo  far  as  the  same  shall  be 
necessary  to  tbe  ends  of  Justice,'  a  Judgment 
rendered  against  such  a  receiver  hy  a  state 
court  In  an  action  at  law  Is  conclusive,  as  to 
the  existence  and  amount  of  the  plalotifrs 
claim,  but  the  time  and  manner  of  its  pay- 
ment are  to  be  controlled  by  the  court  ap- 
pointing the  receiver."  This  case  (and,  In- 
deed, the  statute  itself,  without  tbe  aid  of  the 
explanatory  decision)  Is  conclusive  against 
the  claim  of  the  plaintiffs  in  error  upon  this 
point. 

It  Is  next  claimed  that  the  defendant  In  er- 
ror has  no  sucta  interest  in  the  street  as  to 
complain  of  its  obstruction  by  another  i}er8on 
equally  entitled  to  its  use  for  bis  purposes; 
and  RaUroad  Co.  v.  Cuykendall,  42  Kan.  234, 
21  Pac.  loei,  is  cited.  In  that  case  the  rail- 
road company  constructed  its  roadbed  on  Its 
right  of  way  across  a  street,  and  thereby  par- 
tially obstructed  approach  to  and  exit  from 
private  property.  It  did  so,  however,  in  con- 
formity to  legal  authority,  and  in  a  proper 
manner;  and  for  these  reasons  it  was  held  free 
from  liability  to  an  abutting  lot  owner.  In 
this  case  the  encroachment  of  the  ditch  upon 
the  street  was  no  part  of  the  proper  con- 
struction or  operation  of  the  railroad,  and  It 
therefore  falls  within  the  class  excepted  out 
of  tbe  rule  by  the  very  language  of  the  opin- 
ion in  Railroad  Co.  v.  Cuykendall,  supra, 
where  It  is  said,  "There  are  cases  In  which  a 
different  rule  would  be  applied,  as  where  the 
city  council  hag  not  authorized  the  use  of  the 
street  by  the  railroad  company,  or  where  the 
railroad  is  operated  In  an  Illegal  or  unlaw- 
ful manner." 

Finally  It  Is  claimed  that  the  ditch  was  dug 
for  tbe  purpose  of  draining  surface  water 
from  tbe  railroad  right  of  way,  and  that  the 
flow  of  surface  water  may  be  lawfully  ob- 
structed or  diverted  by  one  proprietor,  even 
to  tbe  injury  of  another.  Such,  It  Is  true.  Is 
the  law,  but  this  Is  not  a  case  which  falls 
within  its  terms.  This  is  not  a  case  of  the 
obstruction  or  diversion  of  water  flow.  It  Is 
a  case  of  the  discharge  of  surface  water,  in  a 
manner  not  its  wont,  through  an  artificial 
channel,  1^  one  proprietor  upon  the  land  of 
another,  to  his  damage.  Tbe  common  law, 
which,  In  respect  to  such  matter,  prevails 
here,  wlU  not  tolerate  this.  Gould,  Waters, 
I  27L  A  great  array  of  cases  cited  by  the 
author  supports  him,  as  to  this.  Tbe  fact 
that  the  ditch  was  originally  dug  on  tbe  rail- 
road company's  right  of  way  cannot,  under 
the  circumstances  of  this  case,  prevent  an 
application  of  the  role  last  stated.  It  was  dug 
very  close  to  the  street,  and,  by  the  natural 
action  of  tbe  elements,  toon  widened  Into  the 
street  One  may  not  discharge  surface  wa- 
ter from  tals  own  land  through  an  artiAclal 
channel  so  near  to  the  land  of  another  that 
Its  natural  and  Inevitable  tendency  Is  to  en* 
croacb  uiMn  It  through  causes  easy  to  foresee 


and  guard  against  The  proximate  cause  of 
the  injury  In  such  case  is  the  original  dig- 
ging of  the  ditch.  In  Livingston  v.  SlcDon- 
ald,  21  Iowa.  100,  a  ditch  for  the  drainage  of 
surface  water  was  dug  to  a  point  within  60 
feet  of  the  land  of  an  adjoining  owner.  At 
this  point  It  discharged  the  water  into  a  pre- 
viously existing  channel,  which  carried  It 
about  SO  feet  nearer  the  premises  of  tbe  low- 
er proprietor.  Tbe  water  washed  Its  way 
over  the  remaining  30  feet,  to  the  injury  of 
the  lower  land.  The  owner  was  held  entitled 
to  a  recovery.  In  Pettlgrew  v.  EvanavQle,  25 
Wis.  223,  a  similar  decision  was  made,  the 
court  saying:  "We  cannot  assent  to  the  posi- 
tion of  counsel,  that  because  the  ditch  was 
not  to  be  extended  quite  up  to  the  plaintiff's 
line,  and  tbe  water  conducted  upon  his  land 
In  that  manner,  the  Injury  was  of  that  Indi- 
rect and  consequential  kind  for  which  the  vil- 
lage is  not  responsible.  It  was  an  Injury  as 
direct  as  If  such  had  been  the  mode  In  which 
the  water  was  to  be  conducted,  and  there  can 
be  no  raUonal  ground  for  discrimination.  He 
who  sets  In  motion  a  destructive  or  Injurious 
element,  as  Are  or  water,  upon  his  own  land, 
knowing  that  it  must  Immediately  pass  upon 
the  land  of  his  neighbor,  to  his  damage,  com- 
mits a  direct  injury,  and  cannot,  as  counsel 
seem  to  suppose,  claim  exemption  from  lia- 
bility, or  escape  the  consequences,  on  the 
ground  that  the  wind  blew  the  fire,  or  the 
law  of  gravitation  caused  the  water  to  run. 
Availing  himself  of  these  agencies  of  nature. 
It  Is  his  direct  act,  as  much  as  If  he  were  to 
throw  earth,  gravel,  stone,  or  other  mate- 
rials upon  hla  own  land,  under  drcumstan- 
ces  where,  without  ceasing  their  motion, 
they  would  pass  at  once  upon  the  land  of  bis 
neighbor."  In  Fletcher  v.  Rylands,  L.  R.  1 
Exch.  265,  It  appeared  that  the  water  of  an 
artificially  constructed  reservoir  burst  through 
Its  bottom,  to  a  subterranean  passageway, 
and  flowed  from  thence,  through  intervening 
land,  to  a  colliery,  which  It  flooded,  to  the 
collier's  damage.  It  was  held  that  a  recovery 
could  be  had,  even  though  the  owners  of  the 
reservoir  were  guiltless  of  negligence;  the 
court  resting  Its  decision  upon  the  principle 
(applicable  to  a  great  variety  of  cases)  that 
"the  person  who,  for  his  own  purposes,  brings 
upon  his  lands,  and  collects  and  keeps  there, 
anything  likely  to  do  mischief  If  It  escapes, 
must  keep  It  in  at  his  peril,  and,  if  be  does 
not  do  so.  Is  prima  fade  answerable  for  all 
the  damage  which  Is  the  natural  consequence 
of  its  escape."  Kor  Is  the  rule  different  be- 
cause the  encroachment  was  not  upon  tbe 
land  of  the  defendant  In  error.  It  was,  how- 
ever, upon  the  public  highway,  In  which  she, 
as  an  abutting  lot  owner,  has  a  private  inter- 
est Ot  ttut  taiterest  she  may  not  be  deprived 
by  uaj  unlawful  use  of  tbe  blghw^  by  an- 
othw.  sailott,  Roads  ft  8.  1102.  The  Judg- 
ment of  the  court  below  It  afllnned.  AU  tbs 
Justices  concurring. 
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WARD  T.  RYBA. 
(Supreme  Court  of  Kansas.    Dec.  11, 1807.) 
Rbplbvix  bt  Aqint— Plbadiso. 
An  agent,  who  takes  In  hia  own  name  a  bill 
of  sale  of  i>erBoQal  property  in  payment  of  a  debt 
due  to  hfa  principal,  and  who,  upon  taking  pos- 
Bession  of  the  property  for  bis  principal,  is  dis- 
poissessed  of  it  by  third  parties,  cannot  maintain 
rpplevio  in  bis  own  name  for  Its  reposseasion,  un- 
der a  fceneral  allegation  of  ownership  in  himself, 
without  stating  the  facts  In  relatioa  to  his  spe- 
dal  interest  and  right  of  poasessiou. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Republic  county; 
F.  W.  Sturgea.  Judge. 

Action  by  Kdward  Kyba  agaJnst  R.  B.  Ward. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror. Reversed. 

T.  M.  Xoble.  B.  T.  Bullen,  E.  B.  Towle,  and 
Ellis,  Reed,  Cook  &  Ellis,  for  ptalntlff  in  er- 
ror. Jay  F.  Close  and  X.  T.  Van  Natta.  for 
defendant  in  error. 

DOSTER,  C.  J.  This  was  an  action  of  re- 
plevin fur  a  stock  of  goods.  Fi'ank  Barnett 
was  at  one  time  the  owner  of  the  stock.  He 
was  Indebted  to  Rosa  Ryba,  the  mother  of  de- 
fendant in  error,  in  the  sum  of  1$^,00U,  se- 
cured by  promissory  notes,  which,  by  her 
direction,  be  had  executed  to  the  defendant 
In  error,  her  son.  Barnett  became  flnaucial- 
1y  embarrassed,  and  by  agreement  with  the 
defendant  in  error  gave  to  him  and  in  his 
name  a  bill  of  sale  of  the  goods  in  payment 
of  the  notes.  The  defendant  In  error  was  at 
the  time  in  chaise  of  the  stock  as  Burnett's 
employ^,  and,  upon  receiving  the  bill  of  sale 
of  It,  assumed  {wssesslon  thereunder.  This 
was  done  without  the  knowledge  at  the  time 
of  Mrs.  Ryba.  the  real  owner  of  the  notes, 
but  was  ratified  by  her  when  she  was  in- 
formed of  It.  Soon  thereafter  certain  ci'edlt- 
ors  of  Barnett  attached  the  goods.  The  de- 
fendant in  error  brought  replevin  for  their 
possession,  alleging  generally  that  he  was 
the  owner.  The  question  for  determination 
is  whether,  under  an  allegation  of  ownei'ship 
of  property,  recovery  can  be  bad  under  proof 
of  ownership  in  another,  and  right  to  pos- 
session merely  as  his  agent  or  trustee.  The 
district  court  decided  that  It  could  be  done, 
and  gave  Judgment  accordingly,  from  which 
the  defendant  in  that  court  prosecutes  error 
to  thia. 

The  claim  of  error  Is  well  taken.  There  are 
three  provisions  of  the  Code  of  Civil  Pro- 
cedure which  bear  upon  the  question.  Section 
177  provides  that  an  order  for  the  delivery  of 
personal  property  shall  be  made  when  the 
plaintiff  files  an  affidavit  that  he  is  the  owner 
of  such  property,  "or  has  a  siiecial  owner- 
ship or  interest  therein,  stating  the  facts  in 
rehitlon  thereto."  In  this  case  the  statutory 
affidavit  was  not  filed.  This,  however,  mere- 
ly disjiensed  with  the  issuance  of  an  order  of 
delivery  before  judgment.  Batchelor  v.  Wal- 
born,  23  Kan.  7S3.  It  did  not  dispense  with 
tlie  necessity  of  a  petition  containing  the 


averments  of  ownership  and  right  of  posses- 
sion that  are  required  In  the  affidavit.  If 
it  be  that  a  person  entitled  to  the  possession 
of  goods  belonging  to  another  can  maintain 
replevin  for  their  delivery  to  hha  by  virtue 
of  his  agency  or  trusteeship  for  the  owner, 
he  must,  under  this  provision  of  the  Code, 
state  the  facts  in  relation  thereto,  because 
his  ownership  or  interest  therein  is  a  special 
one.  In  the  case  of  Kennett  v.  Peters,  54 
Kan.  119,  37  Pac.  999,  it  was  decided  that 
one  who,  in  a  replevin  action,  alleges  general 
ownership  of  the  property,  cannot  recover 
upon  proof  of  special  ownership  of  It  as  mort- 
gagee. The  terms  of  the  Code  apply  as  much 
to  a  special  ownership  or  interest  as  trustee 
or  bailee  as  to  a  special  ownership  or  interest 
as  mortgagee.  The  object  in  both  cases  is  to 
compel  a  disclosure  of  the  claims  constituting 
the  plaintiffs  cause  of  action  so  as  to  enable 
the  defendant  to  meet  tliera  with  counter 
evidence  If  he  can,  and  to  enable  the  par- 
ties to  examine  the  Jury  on  their  voir  dire  as 
to  their  prejudice  against  or  sympathy  for 
them.  Moreover,  section  28  of  the  Code  of 
Civil  Procedure  declares:  "An  executor,  ad- 
ministrator, guardian,  trustee  of  an  express 
trust,  a  person  with  whom  or  In  whose  name 
a  contract  is  made  for  the  benefit  of  another, 
or  a  person  expressly  authorized  by  statute, 
may  bring  an  action  without  joining  with 
him  the  person  for  whose  benefit  it  Is  pros- 
ecuted." The  defendant  in  error  claims  that 
his  case  falls  within  the  exception  either  of 
a  "trustee  of  an  express  tnist"  or  "a  person 
with  whom  or  in  whose  name  a  contract  is 
made  for  the  benefit  of  another."  It  does 
not  fall  within  the  first  of  these  exceptions, 
because,  to  constitute  a  trustee  of  an  express 
trust,  there  must  be  an  express  agreement 
creating  the  trust  and  appointing  the  trus- 
tee, or  something  which  the  law  will  regard 
as  equivalent  to  such  agreement.  Bliss,  Code 
PI.  S  f>4;  Pom.  Hem.  §  172  et  seq.  The  mere 
fact  that  one  person  stands  In  a  fiduciary  re- 
lation to  anotlier  does  not  make  him  the  trus- 
tee of  an  express  trust.  By  the  very  terms 
of  section  28  Implied  trusts  are  without  the 
exception  to  the  general  rule  prescribed  by 
section  26.  The  legal  title  to  the  stock  of 
goods  In  qu?stion  was  put  in  the  name  of 
defendant  In  error,  not  as  trustee  eo  nomine, 
nor  by  the  use  of  words  from  which  such 
relation  can  be  implied,  but  by  the  use  of 
words  which  evidence  ownership  by  him  in 
his  own  right.  The  consideration  for  the 
sale,  however,  was  paid  by  his  mother.  The 
law  therefore  implies  a  trust  In  him  for  her. 
Such  trusts  are  not  express,  and  do  not  en- 
title the  trustee  to  sue  In  his  own  name.  Nor 
does  the  case  fall  within  the  exception  of 
contracts  made  In  the  name  of  or  with  one 
person  for  the  benefit  of  another.  That  ex- 
ception applies  only  where  suit  is  brought  on 
the  contract  against  the  promisor,  and  not 
to  actions  by  the  promisor  against  others  In 
reKpect  to  the  subject-matter  of  the  con- 
tract  All  the  cases  cited  by  defendant  in 
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error  are  to  such  effect.  They  proceed  upon 
the  ground  that  the  promisor  has  Invested  the 
promisee  with  the  legal  title,  and  has,  there- 
fore, created  In  the  promisee,  as  against  him- 
self, a  right  of  action.  For  example,  suits 
have  been  maintained  hy  agents  upon  prom- 
issory notes  executed  to  them  for  money  be- 
longing to  tlieir  principals.  This  because  the 
promise  being  to  pay  the  agent,  a  right  to  de- 
mand payment  became  thereby  vested  In  him, 
■with  the  consequent  right  to  sue  for  its  en- 
forcement. Pom.  Item.  5  175  et  soq.  In  all 
such  cases  the  promisor  has  in  reality  agreed 
that  the  n'^ent  may  sue  in  his  own  name  up- 
on default  In  the  fuiOliment  of  the  promise. 
It  does  not,  however,  follow  in  all  cases,  that 
the  agent  may  institute  suits  In  his  own  name 
against  strangers  to  the  contract  for  the  pro- 
tection of  his  principal's  interests  In  Its  sub- 
ject-matter. The  case  of  Douglas  v.  Wolf.  « 
Kan.  80,  is  cited  as  authority  for  the  main 
tenance  of  replevin  by  an  agent  in  his  own 
name  against  strangers  for  the  recovery  of 
his  principal's  property.  It  was  stated  in 
that  case  that:  "The  plaintiff's  testimony 
tended  to  show  a  general,  and  also  a  special, 
ownership  !n  the  property  Itself."  The  case 
of  an  agent  with  an  interest  of  his  own  In  his 
principal's  property  Is  entirely  different  from 
the  one  under  consideration.  In  such  case  the 
agent  may  maintain  the  action  In  his  own 
name,  because  he  has  an  Interest  In  the 
property,  and  this  Is  the  ground  upon  which 
the  decision  of  Douglas  t.  Wolf  rests,  as  does 
also  a  large  nnmlwr  of  like  cases.  Bliss,  Code 
PL  S  50a. 

The  judgment  of  the  court  below  Is  re- 
versed for  proceedings  In  accordance  with 
this  opinion.  All  the  justice  concurring. 

(U  Ktn.  746) 

JOHNSON  V.  JONES  et  al. 

(Supreme  Court  of  Kanaaa.    Dec.  11.  1807.) 
Res  Judicata— Default  JunOMts'T  — Vacatiso. 

1.  A  jndKmpnt  by  default.  Itssed  upon  personal 
service  of  suuminne  on  oa«  of  the  dufeiuiniits,  is 
as  coiiclnaive  against  sucli  defendaut,  uiitm  every 
matter  nclniitted  by  the  default,  as  any  oilier  kind 
of  judgment. 

'2.  Such  a  Judgment  havhift  been  duty  rendered 
and  entered  of  record,  and  tlie  term  at  which  it 
was  rendered  bavins  imsBed,  can  only  be  vncnted 
or  set  aside  at  the  times  and  la  the  manner  pro- 
vided by  law. 

3.  So  long  as  the  judgment  stands,  the  defend- 
int  lias  no  right  to  tile  answers  raising  issues 
nnaily  determined  by  the  judgment,  and  the 
court  lias  uo  power  to  retry  them. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Kepiibllc  county; 
A.  J.  Abbott,  Judge. 

Action  by  Mary  W.  .Tohnson  against  C.  J. 
Jones  and  others.  Judgment  for  defendants, 
and  pUUntlff  brings  error.  Reversed. 

Huston.  &  McColloch,  for  plaintiff  In  emw. 
W.  R.  Hopkins  and  B.  F.  Stocks,  tax  defend- 
ants In  error. 

JOHNSTON,  J,  This  was  an  action  by 
Mary      Johnson  upon  a  promissory  note  for 


$3,000,  executed  by  C.  J.  Jones  and  wife  to 
the  Farmers*  Loan  &  Trust  Company,  and  by 
that  company  sold  and  assigned  to  Mary  W. 
Johnson,  and  also  to  foreclose  a  mortgage  on 
city  property  given  by  Jones  and  wife  to  se- 
cure the  payment  of  the  same.  A  ntimber 
of  persons  who  claimed  an  interest  in  the  real 
estate  were  made  parties  defendant,  and 
among  them  the  board  of  county  commis- 
sioners of  Finney  county  was  named.  The 
action  was  Ix^un  October  30,  ISiK),  and  a 
summons  was  duly  issued  on  the  following 
day,  which  was  personally  served  upon  the 
board  as  well  as  other  of  the  defendants.  On 
May  29,  1801,  the  case  came  on  regularly  for 
trial,  when  it  appeared  that  some  of  the  de- 
fendants had  appeared  and  Qled  answers, 
while  others  had  failed  to  appear  and  were 
In  default.  Among  them  It  was  found  that 
the  board  of  county  commissioners  of  Finney 
county  had  been  personally  served  with  sum- 
mons, and  that  It  was  in  default.  There  was 
a  further  finding  that  the  averments  of  the 
petition  were  true,  and  Judgment  w^aa  there- 
upon entered  for  the  amount  due  upon  the 
promissory  note,  and  also  decreeing  a  fore- 
closure of  the  mortgage  and  a  sale  of  the 
mortgaged  premises.  The  decree  contained 
the  usual  provision  barring  the  defendants 
from  claiming  any  title  or  interest  In  the 
premises  foreclosed.  On  February  1,  1892, 
an  application  was  made  by  the  board  for 
leave  to  file  an  answer  and  cross  petition  la 
the  case,  which  was  allowed  over  the  objec- 
tion of  the  plaintiff;  and  on  May  28,  1892, 
the  pleading  was  filed  setting  up  that  the 
premises  In  question  had  been  dedicated  for 
public  use  for  courthouse  puriioses  before  tlie 
mortgage  thereon  was  executed,  and  asking 
that  the  title  to  the  prt^erty  l>e  decreed  to  be 
in  the  board  in  trust  for  the  use  and  benefit 
of  the  people  of  Pinney  county.  A  motion 
was  made  by  plaintiff  to  strike  this  pleAdIng 
from  the  files,  which  was  overruled,  and,  up- 
on testimony  given  at  the  trial,  the  court 
found  that  there  had  be<m  a  dedication,  and 
gave  judgment  In  favor  of  the  board. 

The  question  is  presented  whether  the  trial 
court  could  Ignore  the  final  Judgment,  permit 
a  defendant  duly  served  with  summons  to  file 
an  answer,  form  issues,  and  retry  questions 
already  ailjudlcated.  Such  a  practice  Is  not 
permissible.  The  judgment  was  final  In  char- 
acter, and  was  conclusive  upon  the  board  as 
to  eveiy  material  matter  stated  in  the  petition 
and  submitted  for  determination.  The  term 
of  court  at  which  the  judgment  was  entered 
had  passed,  and  several  terms  had  intervened, 
before  an  attempt  w^as  made  to  reoi>en  the 
controversy  and  relltlgate  the  question  set- 
tled by  the  judgment.  It  is  true  the  board  did 
not  appear  or  answer  the  i>etition  before 
judgment  was  taken,  but  a  judgment  by  de- 
fault Is  as  binding  upon  It,  as  to  everything 
admitted  by  the  default,  as  any  other  form 
of  judgment.  Judgment  harlng  been  ren- 
dered and  entered  of  rec>ord.  It  must  stand 
as  the  Judgment  of  the  court  until  it  Is  vacat- 
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ed,  modlfled,  or  set  aside  !n  wme  of  the  meth- 
ods provided  by  law.  So  long  aa  rt  stood,  It 
was  concluslTe  upon  the  defendant,  and  It 
had  no  light  to  file  an  answer,  and  the  court 
no  power  to  retry  the  qnestlonB  formerly  ad- 
judicated. During  the  term  at  which  the 
Judgment  was  rendered  the  court  had  power 
and  In  Its  discretion  might  have  vacated  the 
Judgment  for  cause  shown.  If  Justice  re- 
quires It  and  the  parties  are  present,  the 
court  has  a  wide  and  extended  discretion  In 
setting  aside  or  modifying  Judgmoits,  If  It 
does  so  at  the  term  at  which  the  Judgment 
Is  rendered.  State  v.  Sowders,  42  Ean.  312, 
22  Pac.  After  the  term  expires  the  Judg- 
ment passes  beyond  Its  control,  and  can  only 
be  vacated  or  set  aside  In  the  methods  pro- 
vided by  law.  No  statutory  proceeding  was 
taken,  nor  any  attempt  made  to  set  aside  the 
Judgment,  and  at  the  time  of  the  subsequent 
trial  It  stood  upon  the  records  In  full  force 
and  vigor;  and  so  long  as  It  stands  It  must 
be  hdd  as  a  complete  adjudication  at  the  ti^ 
sues  which  the  board  undertook  to  talse,  and 
an  effectual  bar  against  any  dalm  of  title  or 
Invest  In  the  mortgaged  premises.  The  ob- 
jections, therefme,  to  the  filing  of  pleadings, 
admission  of  testlnKHiy,  and  to  the  retrial  of 
tlw  cause  should  bare  been  aostalned;  and 
for  the  error  of  the  court  In  overraUag  these 
olitJectloDS  the  Judgment  will  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 
All  the  Justices  ooncurrfng. 


<I8  Kan.  fll) 

FIRErr  NAT.  BANK  OF  TOPEKA  T. 

HEFFLBBOWER,  State  Treasurer. 

(Snpteme  Court  of  Kansas.    Dec.  11, 1897.) 

Uamdamub  to  Btxtu  Trbasurbb— OaDsas  OS 
ScaooL  Fond. 

Hie  state  treasurer  will  not  be  conmeOed  by 
mandamus  to  register  and  pay  orders  drawn  on 
the  perauDeot  Bchool  fnnd  by  the  state  school 
fond  commiasiODere  to  pay  for  bonds  purchased 
by  tbem,  where  it  appears  that  the  price  agreed 
to  be  paid  is  more  than  the  actual  market  price 
thereof  at  the  time  of  the  purchase,  even  though 
tiie  excess  above  the  market  price  t>e  so  smaU 
that  the  porchase  camiot  be  declared  an  inqirovi- 
dent  one. 
(Syllaboa  by  the  Court.) 

Application  the  First  National  Bank  of 
Topeka  for  a  writ  of  mandamua  to  David  H. 
Hefllebover,  as  state  treasurer.  Writ  de- 
nied. 

BoBslngton,  Smith  ft  Daflls,  tor  plaintiff. 
O.  0.  Glaaens,  for  defendant 

ALLSN,  7.  Tbe  commissioners  of  the  pub- 
lic sdiool  fund  drew  wdns  <m  ttia  defendant 
u  vtate  treasurer,  payable  out  of  the  permap 
nent  adbool  fund,  in  ta.nx  of  the  plaintiff,  for 
$10,000^  to  pay  for  certain  refunding  bonds  of 
Grabam  county,  which  the  commissions  had 
agreed  to  purchase,  ^ese  orders  were  pre- 
•ented  to  ttie  state  treasurer  to  be  registered, 
as  required  1^  puagraidi  6668  of  the  General 
fltatntes  ot  188(k  Orders  vere  also  drawn 


for  the  lnt«est  wblch  had  aoemed  tm  said 
bonds  to  the  date  of  sale.  The  treamrer  re< 
fused  to  register  the  warrants.  This  proceed- 
ing is  brought  to  compel  such  registration, 
and  the  payment  to  the  plaintiff  of  the 
amount  of  the  warrants  by  the  treasurer  out 
of  the  proper  funds.  Various  matters  of  de- 
fense are  stated  In  the  retam  of  the  treasurer 
to  the  altematlTe  writ  of  mandamus.  The 
case  was  tried  In  this  court  on  oral  and  doc- 
umentary evidence,  at  the  October  session. 
It  appears  without  dispute  that  $3,000  of  the 
bonds  were  sent  to  the  plaintiff  by  M.  W.  Har^ 
ris  &  Co.,  of  New  York,  with  a  draft  on  W.  W.  " 
Speer  for  $3,088.83;  that  $7,000  of  bonds 
were  sent  by  the  Webster  National  Bank  of 
Boston,  with  a  draft  on  the  same  person  for 
$7,153.33.  The  school  fund  commissioners, 
after  an  inspection  of  the  bcmds,  accepted  the 
offer  made  by  Stteer,  and  agreed  to  purchase 
them  at  their  face  value,  with  accrued  Inter- 
est Th^  were  Owreupon  presoited  to  the 
auditor  of  state  for  r^istiation,  and  were 
r^tlstered  by  him,  and  the  words  "The  prop- 
erty of,  and  payable  to,  the  permanent  school 
fund  of  the  state  of  Kansas,  and  not  nego- 
tiable or  transferaUe,"  wwe  stamped  on 
them,  over  the  dgnatnre  of  the  auditor.  Tba 
bonds  BO  stamped  were  presented  to,  and  left 
wltti,  the  defendant  The  plaintiff  is  not  the 
owner  of  the  bonds,  and  did  not  negotiate  the 
sale  of  them  to  the  school  fund  commissioners, 
but  thoy  were  tent  to  it  1^  the  holders  for 
dellT^  and  return  of  the  proceeds.  Kfllthsr 
tite  school  fond  commlsrionm  nor  the  own- 
ers of  the  bonds  are  parties  to  ttils  acticm. 

The  question  is  raised  as  to  the  right  of  the 
plaintiff  to  maintain  ttie  action,  even  tiiough 
the  duty  of  Ihe  treasnrw  to  comply  with  the 
demand  be  dear;  but  we  prefer  to  dispose 
of  the  case  on  anottier  ground,  without  ex- 
pressing any  opinion  on  tiila  question.  The 
coorte  never  compel  a  puUlc  officer  to  carry 
out  a  contract  or  transaction  which  in  any 
essential  particular  violates  a  statute.  Su- 
pervisors of  Cheboygan  t.  Township  of  Hen- 
tor,  M  Mich.  88B,  64  N.  W.  169;  O'Hara  v. 
Fagan,  66  N.  J.  Law,  279,  27  Atl.  1089.  *'The 
court  being  vested  with  some  discretion,  will 
not  issue  a  writ  of  mandamus  except  where 
it  seems  to  be  necessaiy  and  proper  to  ac- 
compU8|i  tbe  ends  of  Justice."  Arraids  v. 
City  of  Kansas  Clly,  67  Kan.  360.  46  Pbc  702. 
Referring  to  such  purchases  of  bonds,  tt  Is 
provided  in  paragraph  6664  of  the  General 
Statutes  of  1888  as  follows:  "•  •  •  In 
m^ing  such  investmrat  they  shall  s^ve  pref- 
erence to  the  bonds  of  the  state  ot  Kansas, 
scbool-dlstrlct  bonds,  and  refunding  bonds, 
when  the  same  can  be  procured  most  ad- 
vantageously to  the  said  funds;  but  they  shall 
not  pay  for  any  state,  school-district  or  re- 
funding bonds  In  any  case  a  peater  sum  than 
the  par  value  of  the  same^  nor  sliall  they  pay 
tor  any  such  bonds  any  greater  sum  than  the 
actual  market  price  thereof  at  the  time  ot 
purchasing  the  same.  *  *  *"  These  bonds 
were  purchased  at  par.  Tb»  testimony  oiEer. 
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ed  at  the  trial  shows  that  they  were  not  worth 
par  In  the  market  at  the  time  of  the  pur- 
chase. The  testimony  of  Mr.  Speer,  on  be- 
half of  the  plaintiff,  waa  to  the  effect  that  re- 
funding bonds  of  Graham  county  had  been 
■old  a  number  of  years  ago  at  a  premium,  bnt 
the  last  sale  testified  to  by  him  at  par  or  more 
was  In  1890.  It  Is  conceded  that  In  this  very 
transaction  the  owners  of  the  bonds  were  to 
part  with  them  for  about  98  cents  on  the  dol- 
lar; the  balance  of  the  purchase  price  going 
to  the  broker  Speer,  who  purchased  them  for 
resale  to  the  school  fund  commissioners.  He 
Invested  nothing  In  the  first  Instance,  the 
bonds  being  sent  to  the  plaintiff  bank,  to  re- 
ceive the  whole  proceeds,  and  remit  to  the 
owners  the  amounts  they  were  to  receive. 
Mr.  Bonebrake,  called  as  a  witness  for  the  de- 
fendant, testified  to  an  offer  to  sell  other  like 
bonds  of  the  same  county  at  97^  on  the  dol- 
lar, which  he  declined.  Both  he  and  Mr.  Mul- 
vane  testified  that  the  bonds  were  not  worth 
par  on  the  market  Even  Mr.  Speer,  the 
only  witness  for  the  plaintiff,  failed  to  state 
that  the  bonds  were  worth  par  on  the  market, 
but  said  that  he  regarded  a  purchase  at  that 
price  as  a  courageous,  but  also  a  Judicious, 
one.  It  win  be  perceived  that  the  margin  be- 
tween the  market  value  of  these  bonds  and 
par  is  not  great  If  the  question  to  be  de- 
termined were  whether  this  Is  an  improvident 
and  injudicious  Investment  It  could  not  be 
said  that  the  showing  made  ta  sufficient  to  so 
declare  It  Bnt  the  statute  quoted  la  plain 
and  explicit:  The  commissioners  shall  not 
pay  for  any  bonds  any  greater  sum  than  the 
actual  market  price  thereof  at  the  time  of 
purchasing  the  same.  All  the  evidence  shows 
that  they  did  pay  slightly  more  than  the  ac- 
tual market  price.  The  argument  based  on 
the  premise  that  Topeka  Is  not  a  market  for 
bonds,  but  that  such  market  ts  In  the  East, 
Is  without  force,  in  view  of  the  fact  that 
the  holders  of  these  bonds  In  Xew  York  and 
Boston  are  content  to  take  98  cents  on  the 
dollar  for  them.  If  they  were  worth  more 
in  those  markets,  it  Is  hardly  probable  that 
they  would  be  sent  here  for  resale  at  a  dis- 
count. We  have  no  evidence  that  the  bonds 
are  of  any  greater  value  in  any  other  market 
than  In  Topeka.  The  treasurer  cannot  be 
compelled  by  mandamus  to  perform  any  act 
necessary  to  carry  out  this  contract,  not  be- 
cause he  is  vested  with  authority  to  supwlse 
the  action  of  the  board  of  school  fund  com- 
missioners, but  becaase  the  statute  says  such 
a  contract  shall  not  be  made  as  the  evidence 
Introduced  on  the  trial  shows  this  one  to 
have  been.  We  do  not  know  upon  what  In- 
formation OS  to  the  market  value  of  the  bonds 
the  commissioners  acted.  There  Is  nothing 
In  the  transaction  Indicating  bad  faith  on 
their  part,  or  a  purpose  to  disregard  the  law. 
Hot  Is  the  showing  with  reference  to  the 
Talue  of  the  bonds  such  as  would  have  war- 
ranted us  In  refusing  the  writ  on  the  ground 
that  the  purchase  is  an  Improvident  or  un- 
desirable one. 


Much  stress  Is  laid  by  counsel  for  the  plain- 
tiff on  the  fact  that  the  bonds  have  been 
8tam[>ed  by  the  auditor  as  the  property  of  the 
state.  Certainly,  the  auditor  has  no  power 
to  bind  the  state  to  any  contract  for  the  pur- 
chase of  bonds  by  the  use  of  this  stamp.  Nor 
do  we  think,  as  a  matter  of  law,  his  action  In 
stamping  the  bonds  can  be  held  to  have  any 
effect  on  the  rights  of  the  parties.  The  plain- 
tiff, as  agent  for  the  holder  of  the  bonds,  has 
the  undoubted  right  to  have  the  bonds  return- 
ed to  It  by  the  defendant  and  also  to  cancel 
the  Indorsement  placed  on  them.  This  In- 
dorsement In  no  manner  changes  the  title  to 
them,  and  ought  not  to  discredit  them  In  the 
market  The  auditor  may.  If  he  sees  fit,  can- 
cel the  Indorsement  and  state  that  It  was 
placed  thereon  by  mistake.  The  bonds  will 
still  be  negotiable  to  the  same  extent  they 
were  before  such  Indorsemoit  waa  made. 
They  are  the  obligations  of  the  county,  and  of 
the  same  actual  value  as  securities  that  they 
were  before  any  attempt  wa«  made  to  nego- 
tiate them.  It  may  be  that  within  a  very 
brief  time  the  market  for  such  securities  will 
advance,  so  that  these  very  booAi  will  be 
worth  more  than  par;  but  tbix  case  must  be 
decided  on  the  evidence  as  to  their  market 
value  at  the  time  of  their  purchase,  and,  un- 
der It,  the  plaintiff  Is  not  entitled  to  the  re- 
lief demanded.  Judgment  will  be  rendered 
in  favor  of  the  defendant  for  costs.  All  the 
Justices  concurring. 


(6S  Kan.  TO) 
DAVIS  V.  THRELKELD  et  al. 
(Supreme  Court  of  Kansas.    Dec.  11,  18D7.) 

AnvBRSE  PossBssiox— Death  or  Claimant— Rdr- 

Niyo  OF  Statute — Uahklbss  Erkok. 

1.  The  niuning  of  the  statute  of  limitatioDB  In 
favor  of  persona  in  adverse  {wssessiou  of  land  is 
not  suspended  by  the  death  of  the  opposiug  claim- 
ant, and  the  dpsrent  of  bis  cause  of  action  for 
the  recovery  of  tbe  land  to  his  minor  heirs. 

2.  A  general  verdict  of  a  jury  in  favor  of  a 
person  claiming  land  by  adverse  possession,  made 
m  disregard  of  an  erroneous  instruction  as  to  the 
time  when  the  statute  of  limitations  began  to  run, 
does  not  constitute  reversible  error,  upon  the 
theory  that  such  inatruction,  thou^  erroneous,  is 
the  hiw  of  the  case  to  the  jury,  where  all  the 
facts  in  regard  to  possession  and  other  matters 
material  to  the  rights  of  the  parties  were  ei- 
ther admitted,  proved  by  uncontradicted  docu- 
mentary evidence,  or  were  Bpeciaily  fonnd  by 
the  jury,  and  where  judgment  can  be  entered  ac- 
cording to  the  right  of  the  case  upon  the  facts 
80  admitted,  proved,  or  found,  without  prejudice 
from  the  erroueoua  instruction. 

(Syllabus  by  the  Court.) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;  T.  P.  Anderson,  Judge. 

Action  by  Jessie  Davis  against  George  O. 
llirelkeld  and  others.  Judgment  for  defend- 
ants, and  i^tntlff  brings  error.  Affirmed. 

James  M.  Mason,  for  plaintiff  In  error.  J. 
O.  Fife  and  W.  H.  McCamlsh,  for  defendants 
In  error. 

DOSTER,  C.  T.  This  was  an  actkm  of 
ejectment.   Thomas  Van  Meter  at  one  time 
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was  the  owner  of  the  land.  In  1860  a  Juflg- 
ment  was  recovered  against  him,  and  the  land 
was  sold  for  Its  payment.  Since  1861  the 
land  has  been  In  the  actual,  open  iwssesslon 
of  the  original  purchaser,  or  her  grantees,  ei- 
ther in  person  or  by  tenants.  For  the  first 
11  years,  this  possession  was  by  residents  of 
Kansas;  for  the  next  10  years,  by  nonresi- 
dents; for  the  next  five,  by  residents;  and 
since  then,  by  nonresidents.  The  defendants 
In  error  claim  under  this  sale,  and  by  virtue 
of  these  years  of  possession.  Thomas  Van 
Meter  died,  leaving  a  widow  and  a  child, 
which  subsequently  died.  The  widow  after- 
wards married  Peter  Davis.  The  plaintiff  In 
error  Is  their  daughter.  She  was  born  In 
1872,  and  in  1873  her  mother  died.  Her  fa- 
ther died  in  1872,— the  year  of  her  birth,— 
without  other  helra  than  herself.  She  Is 
therefore  the  sole  inheritor  of  the  land  in 
question,  provided  title  did  not  pass  out  of 
Thomas  Van  Meter  by  the  sheriffs  sale  in 
1860,  and  provided  her  claim  thereto  has  not 
been  barred  by  the  adverse  possession  of  the 
defendants  in  error  and  their  grantors. 

Possession  of  land  must  be  maintained  by 
resident  owners,  in  order  to  the  running  of 
the  statute  of  limitations.  It  does  not  run 
In  favor  of  nonresidents,  even  if  in  possession 
by  tenants  or  agents,  Corby  t.  Moran,  58 
Kan.  — ,  49  Pae.  82;  Morrell  v.  Ingle,  23 
Kan.  32.  Possession  was  maintained  by  resi- 
dent owners  of  the  land  during  two  Intervals 
of  time,  aggregating  16  years,  before  the 
plaintiff  in  error  sued. 

The  only  other  ground  upon  which  It  Is  sug- 
gested that  the  plea  of  the  statute  can  be 
avoided  is  the  minority  of  the  plaintiff  In  er- 
ror, and  the  two  years  following  Its  termina- 
tion. In  which,  by  section  17  of  the  Code  of 
Civil  Procedure,  she  was  permitted  to  sue. 
This  cannot  avail.  The  statute  in  bar  of  a 
recovery  of  the  land  began  to  run  In  1861, 
when  adverse  possession  was  taken.  That 
was  11  years  before  the  birth  of  the  plaintiff 
in  error.  It  ran  against  her  mother  for  a 
year  after  her  birth,  before  the  right  of  action 
descended  to  her.    The  Code  declares: 

"Sec.  15.  Civil  actions  can  only  be  com- 
menced within  the  periods  prescribed  la  this 
article.  aft«  the  catise  of  action  shall  have 
accrued, 

"Sec.  16.  Actions  for  the  recovery  of  real 
property,  or  for  the  determination  of  any  ad- 
\er8e  right  or  interest  therein,  can  only  be 
brought  within  the  periods  hereinafter  pre- 
scribed, after  the  cause  of  action  shall  have 
accrued,  and  at  no  time  thereafter:  ♦  ♦  • 
I'ourth.  An  action  for  the  recovery  of  real 
property  not  hereinbefore  provided  for  within 
fifteen  years. 

"Sec  17.  Any  person  entitled  to  bring  an 
action  for  the  recovery  of  real  property,  who 
may  be  under  any  legal  disability  when  the 
cause  of  action  accrues,  may  bring  his  action 
within  two  years  after  the  disability  is  re- 
moved." 

The  dlsablll^  which,  under  these  provisions 


of  the  Code,  will  temporarily  exempt  from 
the  necessity  of  bringing  suit,  Is  one  which 
must  exist  when  the  cause  of  action  accrues 
to  the  person  first  entitled  to  bring  it,  not 
when  It  descends  to  others  by  Inheritance  or 
otherwise.  It  is  a  general  rule  that  the  stat- 
ute of  limitations,  once  started,  will  continue 
to  run,  unless  statutory  provision  for  Its  sus- 
pension Is  made.  Green  v.  Qoble,  7  Kan.  297; 
1  Wood,  Lim.  6  6.  The  plaintiff  in  error 
seeks  to  except  her  case  out  of  this  general 
rule  of  law  by  reason  of  the  change  of  the 
prescriptive  period  from  21  to  15  years,  made 
by  the  legislature  in  1868.  How  such  change 
affects  the  case  is  not  exi^alned,  or  even  sug- 
gested; but  attention  is  called  to  the  fact  that 
the  court,  in  its  instructions,  charged  the  jury 
that  the  period  of  adverse  holding  should  be 
computed  from  1868.  It  Is  said  that  this  in- 
struction, even  If  erroneous,  Is  the  law  of  the 
case,  to  the  Jury.  If  It  be  true  that  a  correct 
jury  finding.  In  disregard  of  an  erroneous  In- 
struction by  the  court,  constitutes  reversible 
error,  upon  the  groimd  that  such  Instruction, 
though  erroneous,  must  be  treated  as  the  law 
of  the  case,  it  can  only  be  so  where  the  law 
as  given  is  dispositive  of  the  very  right  of  the 
case,— Is  of  the  essence  of  the  things  to  be 
done  or  omitted  in  order  to  the  existence  of  the 
rights  claimed.  It  may  he  that  in  such  case 
a  reviewing  court  can  adjudge  the  law  cor- 
rectly only  when  complaint  Is  made  by  the 
aggrieved  party.  In  this  case,  however,  the 
erroneous  Instruction  did  not  relate  to  the  ex- 
istence of  the  cause  of  action,  but  to  the  pe- 
riod for  Its  enforcement.  It  related  to  the 
remedy,  and  not  to  the  right.  It  did  not 
cause  a  fact  involved  In  the  right  of  recovery 
to  be  adjudged  by  the  jury  otherwise  than  In 
reality  it  existed.  The  facts  of  possession 
since  1861,  as  hereinbefore  stated,  were  found 
by  the  jury.  The  facts  of  the  time  of  plaln- 
tlfTs  birth,  and  those  showing  her  inherit- 
ance from  Van  Meter  through  her  mother, 
and  those  pertaining  to  the  residence  of  some 
of  the  former  owners  of  the  land,  and  the 
nonresldence  of  others,  were  not  In  dispute. 
They  were  either  admitted,  or  proved  by  un- 
contradicted documentary  evidence.  The  jury 
were  told  that  the  period  for  the  commence- 
ment of  the  action  dated  from  1S68.  They 
could  not  find  15  years'  possession,  adverse  to 
plaintiff  in  error,  by  resident  owners,  since 
that  time;  but  they  nevertheless  found 
against  plaintiff,  and  the  court,  by  refusing  a 
new  trial,  approved  the  finding,  notwithstand- 
ing Its  error  as  to  the  matter  of  time.  Had 
error  been  committed,  In  plalntlfTs  behalf,  as 
to  what  constituted  adverse  possession,  and 
not  as  to  the  length  of  time  such  possession 
must  exist,  the  case  might  be  different;  but 
not  80  where  it  relates  merely  to  the  period 
for  the  enforcement  of  a  proved  or  admitted 
right  It  is  claimed  that  the  findings  of  the 
jury  as  to  possession  are  in  disregard  of  the 
evidence.  We  do  not  think  so.  There  Is 
ample  evidence  to  support  them.  It  Is  also 
claimed  that  the  Jury  were  misled  into  mak- 
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tag  these  flndlngi  by  erraneous  instroctlona 
as  to  wbat  constitDted  adrerse  possesdon. 
We  do  not  think  so.  Holding  that  under  the 
QBdlqnited  facts  of  tiie  case,  and  the  findings 
of  the  Jnry  upon  those  mat^s  whldi  wen  In 
dispute  the  action  of  plaintiff  In  error  at  the 
time  of  Its  commencement  was  haired  by  the 
statute  of  limitations,  It  Is  nnnecessuy  to  ex- 
amine any  of  the  other  dalms  of  error  made 
her.  Hhe  Judgment  of  the  court  bdow  is 
therefore  affirmed.  All  the  Justices  concnr- 
tlns. 

(68  Kan.  809) 

BTATB  T.  THOMAS. 
(Supreme  (3onrt  of  Kamag.   Dec.  11.  1897.) 
&APB— SirrFiauscr  or  Etidbkcs— Vlisht  or 

ACCDBBD. 

1.  The  teatimoDy  examined,  and  heid  Bofflcient 
to  sustain  a  convictioa  of  rape  on  a  female  under 
the  age  of  18  years. 

2.  In  Budi  a  case  the  renue,  ai  well  as  the 
criminal  act,  may  be  established  hy  circnmstan' 
tlal  evidence. 

8.  Flight  by  a  person  accused  of  a  crime, 
though  not  of  itself  sufflcient  to  support  a  con- 
viction, is  a  circumstance  ttiat  may  be  shown 
against  him,  and  given  such  weight  as  the  jury 
deem  it  entitled  to;  and  it  is  not  error  for  the 
court,  in  th^  instructions  to  the  jary<  to  mention 
the  fact  fhht  evidence  tending  to  prare  flii^t  has 
been  offered,  and  may  be  considered  by  tiiem  as 
a  circumstance  bearing  on  the  guilt  of  the  ac> 
cnsed,  with  all  the  other  evidence  In  the  case. 

(Syllabtu  by  tiie  Court.) 

Appeal  from  district  conrt,  Anderson  conn* 
t7;  Samnd  A.  Rlggs,  Judge. 

George  H.  Thomas  was  convicted  of  rape, 
and  appeals.  Affirmed. 

C.  W.  Taylor  and  W.  H.  Lewis,  for  appel- 
lant L.  O.  Boyle,  Atty.  Gen.,  O.  T.  Rlcbard- 
tjouf  and  N.  It.  Bowman,  for  the  State. 

AUJEN,  J.  The  defendant  was  convlctea 
of  the  crime  of  ra^e,  committed  on  Gertrude 
Beard,  a  girl  under  the  age  of  18  years,  and 
sentenced  to  confinement  in  tbe  penltentlarr 
for  the  term  ot  12  years.  Vrtm  this  con- 
Tlction  he  aniealB. 

The  first  alleged  error  Is  In  orermllng  the 
defendant's  challenge  to  tite  Juror  W.  A. 
Gage.  An  ezamlnatlm  of  the  Juror  failed 
to  disclose  tiiat  he  entertiUned  a  fixed  opinion 
with  reference  to  tile  guilt  or  innocence  of 
the  defendant.  He  stated  that  he  had  never 
heard  any  cme  pretend  to  detail  the  facts  and 
circumstances  of  the  case.  He  had  read  a 
stat^ent  In  the  newqnpera,  which  be  be- 
llered,  to  a,  certain  extent  It  Is  true  that 
the  Juror  answered  the  question,  whether  It 
would  require  evidence  to  change  the  opinion 
he  entertained  In  r^;ard  to  the  guilt  or  Inno- 
cence of  the  defendant  In  the  affirmative; 
but  be  also  stated  that  he  bad  not  a  fixed 
opinion,  and  that  It  would  not  weigh  with 
him  against  the  evidence  of  witnesses  on  the 
stand.  We  think  tiie  case  falls  fairly  with- 
in the  rule  vpUed  In  State  v.  Treadwell,  51 
Kan.  607,  38  Pac.  799,  and  prior  cases  there- 


in dted,  and  In  State  t.  Lowe,  M  Kan.  504, 44 
Pac.  20. 

It  Is  next  contended  that  the  court  erred 
In  refusing  to  instruct  Uw  Jury  to  return  a 
Terdlct  of  not  guilty,  and  that  the  evidence 
was  Insufficient  to  warrant  ita  sittm^aidon  to 
the  Juz7.  A  careftd  reading  (rf  the  record 
convinces  us  that  there  wu  ample  testimony 
to  sustain  a  conviction.  It  was  shown: 
That  the  defoidant  and  Gertrude  Beard  were 
on  my  Intimate  terms.  That  he  visited  bar 
frequently  at  her  home  while  her  mother 
was  confined  to  h»  bed  by  sickness.  That 
they  frequently  went  out  tt^ther  In  a  car* 
rlage.  That  she  sometimes  visited  him  at 
his  idace  of  buslneasL  That  be  told  Mrs. 
Beard  that  he  loved  her  daughter,  and  want- 
ed to  marry  her,  and  wanted  to  go  with  her 
and  ^ve  himself  worthy  ot  ber.  During 
Mrs.  Beard's  fllness.  In  S^emb^,  1896,  be 
called  on  Gertrude  at  ber  home,  nearly  every 
evening  when  he  was  In  town.  About  the 
20th  of  November,  1806,  he  called  on  Dr.  MU- 
llgan.  and  told  him  there  was  a  little  glrl  In 
trouble,  and  that  he  thought  she  was  preg- 
nant and  adied  him  what  be  could  do  for 
her.  On  being  told  1^  the  doctor  that  bs 
could  not  do  anything  he  asked  If  he  would 
make  an  ncamlnation,  to  detwmlne  ber  con- 
dition. Shortly  afterwards  he  came  In 
again,  with  Gertrude,  and  remained  while  the 
doctor  made  an  examination,  from  which  be 
was  ct  the  opbiion  that  she  was  pregnant 
Gertrude  died  on  the  24th  of  December  fol- 
lowing. On  that  d^,  or  the  day  before,  she 
was  delivered  of  a  fetus,  the  appearance  of 
which  Indicated  that  conception  had  taken 
j^ce  about  three  months  before.  The  de> 
fendant  visited  Qwtrude  several  times  during 
ber  last  illness.  At  the  request  of  lira. 
Beard,  Judge  Schoonover  called  on  the  de- 
fendant and  told  him  that  Bfrs.  Beard  want- 
ed him  to  marry  Gertie.  That  he  said  "that 
the  worst  they  could  do  to  me  would  be  to 
make  me  dig  coal**;  "he  did  not  brieve  sbe 
was  in  the  bunlly  way;  that  he  thought  a 
good  deal  of  Gertie,  and  that  be  would  fix 
the  matter  up,  if  be  bad  a  chance;  that  be 
had  always  been  very  careful  with  her;  and 
that;  If  she  was  In  the  family  wi^.  he  was 
not  the  father  of  the  child."  About  the  19tta 
of  December  a  warrant  was  Issued  for  the 
arrest  of  the  defendant  but  the  sheriff  fafled 
to  find  him.  He  fied  to  the  sUte  of  Waah- 
ingtou,  where  he  was  afterwards  arrested. 
Other  minor  circumstances  appear  from  the 
tratimony.  Indicating  the  defendant's  goUt 
Against  this  strong  diowhig  there  was  llt< 
tie  in  the  way  <tf  defense,  besides  the  testi- 
mony of  the  dtf endant  himself.  He  attempt 
ed  to  cast  suspldon  of  criminal  Intimacy  on 
other  young  men.  but  we  find  nothing  in  bis 
own  statement^  or  those  of  other  witnesses 
In  that  direction,  tendbig  In  the  slightest  de- 
gree to  weaken  the  case  against  him.  The 
defendant  denied  that  he  ever  had  had  sexual 
Intercourse  with  Gertrude,  but  It  was  the 
province  of  the  Jury  to  determine  from  all 
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the  evidence  wbether  be  had  or  not,  and  the 
teitiiDony  apjwara  anvle  to  stqwort  tbeJr 
flnding. 

It  is  said  that  there  is  nothing  In  the  record 
tending  to  prove  that  the  crime  was  commit- 
ted In  Anderson  conntr.  It  la  true  that  no 
wttneaa  testified  directly  to  a  criminal  act 
committed  at  a  given  jdace,  bat  the  clrcmn- 
stancea  by  which  alone  the  srullt  of  defendant 
was  established  are  sufficient  to  prove  that 
the  crime  was  committed  to  that  connty. 

It  la  aald  that  there  was  error  In  admitting 
proof  of  the  death  of  Gertrude  Beard,  but  we 
think  othrawlae.  It  Is  difficult  to  see  how 
the  case  could  have  been  tried  without  this 
fact  having  been  made  known  to  the  Jury. 
Tariotis  other  questions  with  rtf  erence  to  the 
admission  and  rejection  of  testimony  are  rais- 
ed by  counsel  for  the  appellant,  but  we  find 
no  error  In  any  of  the  mllngs  complained  of; 
nor  do  the  farther  objections  appear  ot  auffi- 
dent  importance  to  require  mention. 

Complaint  Is  made  of  the  charge  of  the 
court,  and  especially  of  the  following  lan- 
gnage:  "Bvidence  has  been  offered  tending 
to  show  flight  tiy  the  defendant  from  the 
state  of  Kansas  to  the  state  of  Washington 
at  or  about  the  time  the  complaint  was  filed 
charging  hhn  with  the  crime  alleged  against 
him  In  the  Information.  If  yon  find  from  the 
evidence  that  the  defendant  did.  at  or  about 
the  time  the  charge  cmitalned  in  the  Informa- 
tion was  flzat  preferred  against  him,  flee  to 
a  distant  section  of  the  country,  and  that 
sach  flight  was  Induced  by  such  charge,  this 
Is  a  clrcomstance  to  be  considered  br  yoo.  In 
connection  with  aU  the  other  tTldence»  to 
aid  yoo  in  determining  the  question  of  his 
goat  or  Innocoice."  It  Is  urged  that  tiw 
eonrt  had  no  right  to  state  that  evidence  bad 
been  offered  tending  to  show  flight;  that  hi 
so  doing  the  oonrt  taraded  the  prorinoe  of  the 
jnry.  This  dalm  eaanot  be  tostalned.  The 
coorC  did  not  undertake  to  say  that  flight  had 
been  vroven,  and  there  certainly  was  abun- 
dant erktence  tending  to  dww  flit^t  In  fact, 
ttie  Oefoidant'B  on  testlmoiqr  established  It 
quite  concln«tv«^.  TIm  defendant  appean  to 
have  been  fairly  tried,  and  the  Judgment  most 
he  afflnned.  AB  tbe  Justicee  concurring. 


ffg  Xu.  7S8) 

HENTIG  V.  PIFHEB  et  aL 
gmweuie  Court  of  Kansas.  Dee.  !!» 18074 
SnoTmar-DisFORxe  Lunnonii^  Tnu— 

QuiMUnt  DSBDh 

1.  A  person  who  holds  possession  of  reel  es- 
tate under  a  claim  of  own^sbip  is  entitled  to  re- 
cover the  laine  a*  sgalnst  one  who  has  no  right 
or  title  to  tbe  ssme. 

2.  Where  a  leasebold  hiterest  In  Isnd  Is  sold 
at  Judicial  asle.  tbe  purchaser  acqoires  no  great- 
er right  than  uie  tenant  held,  and,  like  the  ten- 
ant he  will  not  be  permitted  to  dimute  the  title 
of  the  landlord  nnder  whom  he  holds. 

8.  K.  purchased  land  at  a  tax  sale,  and  a  deed 
thereto  was  iMued  to  him  without  bia  knowledge. 
A  few  months  afterwards  he  accepted  the  full 
aaionnt  of  his  claim  foe  taxes  from  the  owner* 


and  a  written  release  or  writing  of  redenyttioa 
was  given  by  him.  About  16  years  afterwards 
he  was  informed  tiy  H.  that  a  tax  deed  had  been 
made  to  him,  and  upon  the  request  of  H.,  and 
beliering  tiiat  tt  wonul  be  an  act  of  justice  to  the 
real  owner,  he  made  a  quitclaim  deed  to  H.,  telt 
Ing  htm  at  tiie  same  time  that  he  had  no  Interest 
b)  the  land.  Hdd,  that  K.  had  no  title  or  inter' 
est  to  convey,  and  that  H.  acqnkad  none  throu^ 
the  quitclaim  deed. 
(SrllaboB  by  the  Court) 

Error  from  court  of  appeals,  Kwthern  de> 
partmoit  Bastem  dlvisicoi. 

Action  by  H.  Pipher  and  others  againat  W, 
Q.  Hratlg  and  W.  W.  Manspeaker.  From 
a  Judgment  of  the  court  of  appeals  (48  Pae. 
668)  affirming  a  Judgment  in  favor  of  the 
plalntitta,  Hentig  Mngs  error.  Affirmed. 

F.  G.  Hentig,  for  plaintiff  in  error.  Iseo- 
hart  A  Alexander,  for  defendanta  In  error. 

JOHNSTON,  J.  Thia  was  an  action 
brought  the  heirs  of  WUUam  Menta,  de* 
ceaaed,  to  recover  from  F.  G.  Hentig  and  W. 
W.  Mamveaker  two  k>ta  In  the  city  of  Topeka. 
The  plaintiffs  prevaUed  In  the  district  court, 
when  Hentig  instituted  a  proceeding  in  er- 
ror in  the  court  of  appeala,  Manspeaker  de- 
clining to  take  furtbo-  part  In  the  contro- 
versy. There  the  Judgment  of  the  trial  court 
was  afllrmcd  (B  Kan.  App^  879.  48  Fac  868), 
and  Hentig  brings  it  bore  for  further  con- 
sideration. Most  of  the  qoestions  ralaed 
have  been  satisfactorily  determined  by  the 
conrt  of  acveala,  and  hence  we  will  only  no- 
tice those  which  seem  to  require  f  orther  at- 
tention. It  la  earnestly  contended  that  the 
plalntifl!s  below  failed  to  show  title  In  them- 
selves, and  that  there  was  such  a  break  in 
the  chain  of  title  as  necessarily  defeated  a 
recovery.  It  appears  that  the  lots  were  first 
conveyed  to  Ments  in  1857,  1^  J.  F.  Cum- 
mlngs.  In  the  latter  part  of  the  aame  year 
Menta  conveyed  the  lots  to  others,  who  re- 
conveyed  them  to  Ments  in  I860.  In  tracing 
the  title  to  Ments,  a  patent  from  the  United 
States  to  Isaiah  Walker  was  Introduced;  a 
deed  from  Walka  to  Cyrus  K.  HoIUday, 
trustee  of  the  Topeka  Association;  a  bond  tot 
a  deed  from  HolUday  to  B.  G.  K.  Garvey, 
agreeing  to  cMivey  share  No.  S7  In  the  afr 
aoclation;  and  a  deed  from  Garvey  to  Cum- 
mlngs,  the  grantor  of  Mrats.  There  la  no 
testimony  to  show  that  the  lots  In  question 
were  drawn  upon  share  No.  57,  and  In  this  r^ 
spect  the  proof  was  Incomplete.  Notwlth- 
standlDg  thla  lack  of  proof,  tbe  plalntlfh  be- 
low showed  title  sufficient  to  support  their 
action  of  ejectment  Menta  held  the  prop- 
erty under  a  claim  of  tlUe  from  1860  until 
his  death,  hi  tSOd,  and  his  heirs  have  held 
since  that  time  under  a  like  dalm  of  owners 
ship.  They  leased  it  to  0.  A.  Sperry,  In  1870, 
for  a  term  of  10  years,  and  under  that  lease 
possession  was  taken  and  substantial  Im- 
provements were  made.  As  Sperry  was  hold- 
ing under  the  plalntlffB  below,  his  possession 
was  theirs;  and,  as  they  held  possession  un- 
iet  (dalrn  of  ownership  and  color  of  title,  tbef 


Digitized  by  Google 


2S0 


61  PACIFIO 


REPOBIBB. 


(Kan. 


were  entitled  to  recover  the  Iota  as  against 
«De  who  had  no  right  or  title  to  the  same. 
Sperrr,  being  a  tenant,  could  not  have  ques- 
tioned the  title  of  the  Ments  heirs,  and  Ilen- 
tlg  Is  In  no  better  position,  as  he  only  ob- 
tained the  leasehold  Interest  of  Sperry,  which 
terminated  Just  before  the  commencement 
of  this  action.  It  appears  that  HenWg  ob- 
tained a  judgment  against  Sperry  upon 
which  an  execution  was  levied  upon  the 
leasehold  interest  of  Sperry  In  the  property 
In  question,  and  a  sale  was  made  to  iMan- 
speaker,  who,  It  Is  claimed,  held  in  trust  for 
Hentlg.  He  therefore  acquired  no  more 
.than  Sperry's  right,  and,  as  the  relation  be- 
tween plaintiffs  below  and  himself  was  that 
of  landlord  and  tenant,  he  cannot  be  per- 
mitted to  dispute  their  title.  He  makes  an- 
other claim  of  title  which  is  equally  ground- 
less. The  lots  were  sold  to  John  D.  Knox 
for  taxes  In  1866,  and  a  tax  deed  was  Issued 
to  him  In  1870.  It  appears,  however,  that 
Knox  was  not  aware  that  a  deed  had  been 
made  to  him,  and  shortly  afterwards  permit- 
ted the  Ments  heirs  to  redeem  the  lots  from 
taxes,  they  paying  the  full  amonnt  which 
Knox  held  against  the  property.  At  the 
same  time  be  executed  a  written  receipt  or 
release,  the  exact  character  of  which  Is  not 
shown  by  the  testimony.  About  le  years  aft- 
erwards Hentlg  Informed  Knox  that  he  had  a 
tax  deed  to  the  lots,  and  that  the  title  stood 
in  his  name,  and  requested  him  to  make  a 
quitclaim  deed  to  the  same.  Knox  then  In- 
formed him  that  he  did  not  have  any  inter- 
est in  the  lots,  and  did  not  wish  to  sign  a 
deed  unless  it  was  to  secure  the  ends  of  jus- 
tice. He  made  the  deed  with  the  evident 
purpose  of  clearing  the  title  for  the  real 
owners.  At  that  time  he  owned  no  Interest 
in  the  lots,  and  could  have  asserted  none  as 
against  the  real  owners.  "When  Hentlg  ob- 
tained the  deed,  he  was  Informed  that  Knox 
had  no  Interest  In  the  lots,  and  hence  he  Is 
In  the  same  position  as  Knox,  and  obtained 
no  Interest,  because  Knox  had  none  to  con- 
vey. He  was  put  upon  Inquiry,  and  must 
be  held  to  have  had  such  information  as  to 
ixiyment  of  taxes,  redemption  from  tax  sale, 
and  the  status  of  the  title  which  Knox  pos- 
sessed. He  knew  that  Knox  had  no  title, 
and  that  he  only  made  the  deed  for  the  pur- 
pose of  clearing  up  the  title  as  a  matter  of 
justice  to  the  owner.  Knox  only  received 
the  nominal  consideration  of  one  dollar,  or 
some  such  amount,  and  he  testlQes  that  he 
told  Heutig  that  he  would  not  sign  the  deed 
if  It  would  do  an  injustice  to  any  one, 
when  Hentlg  assured  him  that  "no  injustice 
would  be  done  by  signing  the  deed."  In 
view  of  the  knowledge  which  Hentlg  pos- 
sessed, and  the  circumstances  under  which 
the  quitclaim  deed  was  obtained  by  him,  we 
readily  conclude  that  be  took  nothing  as 
against  the  real  owners  of  the  lots.  The 
view  which  we  have  taken  leaves  no  room 
for  any  question  as  to  the  statute  of  limita- 
tions, and  none  of  the  other  questions  dis- 


cussed afford  any  ground  for  reversal,  or  re- 
quire further  comment  Judgment  afflrmed. 
All  the  justices  concurring. 


(8KaB.A|ip.TW) 

ST.  LOUIS  &  S.  F.  EY.  CO.  t.  KNOWLES. 

(Court  of  Appeals  of  Knnsas,  Southern  Depart- 
ment, G.  D.    May  20.  18IK>.) 

Dekobubr  to  Evidbscb— Hakhlesb  Ekrob—Ac- 
ciDBNT  AT  Railroad  Crossing. 

1.  Where  the  defendant  in  a  case  vAieh  is  be- 
ing tried  a  Jury  files  a  demurrer  to  the  plain- 
tiffs evidence,  on  the  ground  that  the  evldmoe 
does  not  prove  any  cause  of  action,  hdd  that,  un- 
less the  piaiutiff  has  utterly  failed  hy  all  his  evi- 
dence to  prove  his  case,  or  some  material  fact 
in  issue  in  the  case,  the  demurrer  should  be  orer- 
ruled.  Brown  v.  Bailway  Co.,  1  Pac  O06»  81 
Kan.  1. 

2.  A  judgment  will  not  be  reversed  on  account 
of  the  admission  of  incomx)etent  or  immaterial 
evidence,  not  prejudicial  to  the  party  complain- 
ing.   Moon  V.  Heifer,  26  Kan.  139. 

3.  The  degree  of  care  to  be  exercised  by  one 
approaching  a  railroad  crossing  m\ist  depend  up- 
on the  obstructions,  location,  snrroundlngR,  and 
existing  circumstances  of  eadi  particular  case, 
and,  under  proper  instruetioDs,  is  ordinarily  a 
question  of  fact  for  the  determination  of  the  juiT. 

4.  In  order  that  this  court  may  declare  tut  it 
was  negligence,  as  a  matter  of  law.  for  blm  to 
fail  to  stop,  there  must  be  an  evident  necessity, 
under  the  circumstance  that  he  should  stop, 
and  this  must  be  made  so  certain  that  the  minds 
of  reasonable  men  would  not  differ  In  regard  to 
it.  Railway  Co.  T.  Hind^  41  Pac  896.  G6 
Kan.  702. 

^yllabos  1^  tiie  Court.) 

Error  from  diatrlct  court,  Cowley  county; 
M.  G.  Troup,  Judge. 

Action  by  C.  N.  Knowlca  against  the  St. 
TjOuIs  &  San  Francisco  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror. Affirmed. 

J.  W.  Gleed,  for  plaintiff  in  error.  J.  Y. 
I>augherty,  toe  defendant  In  error. 

6CHOONOVER,  J.  This  cose  was  com- 
menced before  a  justice  of  the  peace,  and  ap- 
pealed to  the  district  court  of  Cowley  county. 
The  plaintiff,  la  his  hiU  of  particulars,  al- 
leged, in  substance:  "That  on  the  7th  day  of 
July,  1890,  plaintiff  In  error  owned  and  op- 
erated a  railroad  extending  from  southeast 
to  northwest  through  Cowley  county,  and 
across  a  public  highway  which  extended  east 
aud  west  from  Arkansas  City  to  Geuda 
Springs;"  that  on  said  date  plaintiff  In  error 
"knowingly  and  negligently  permitted  Its  right 
of  way  at  the  point  where  It  crosses  said 
highway  to  be  grown  up  In,  and  occupied 
with,  weeds,  trees,  hedges,  and  other  vegeta- 
tion in  such  manner  as  to  prevent  all  persons 
traveling  eastward  on  said  portion  of  said 
highway  from  seeing  any  train,  of  cafs  or 
engines  approaching  said  crossing;"  that  on 
said  date  defendant  In  error  was  passing 
along  said  highway  In  a  wagon  drawn  by  a 
team  of  mules,  aud  while  crossing  said  rail- 
road track  his  team  was  struck  by  an  engine 
in  charge  of  the  employes  of  plaintiff  In  error; 
that  the  wagon  was  totally  destroyed,  and 
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one  of  tbe  mules  Injured;  that  the  empli^te 
of  pTfl'ntllff  In  error  "did  not  cause  to  be 
Bounded  any  whlBtle  upon  said  engine,  and 
did  not  cavae  any  bell  or  other  waning  of 
th^  annxnch  to  be  soanded."  The  case  waa 
tried  to  a  Jury,  and  Judgment  rendered 
against  the  defendant  below  for  the  sum  of 
fl57.  The  defendant  brings  the  case  here 
tm  review,  and  for  Its  flnft  assignment  of 
TOT  avers  that  the  court  erred  In  overruling 
the  demurrer  of  plalntUC  In  enoT  (defendant 
below}  to  the  evidence. 

It  la  well  settled  that  a  trial  court,  In  pass- 
ing upon  a  demurro:  to  evidence,  wUi  not 
weigh  conflicting  testimony,  "but  must  con- 
sider as  true  every  portion  of  the  evidence  to 
prove  the  case  of  the  party  resisting  the  de- 
mairer."  Applying  this  rule  to  the  evidence 
contained  ta  the  record,  it  Is  clear  ttiat  the 
trial  court  committed  no  error  in  ovmruHng 
the  demurrer.  In  the  case  of  Brown  v.  Hall- 
way Co.,  31  Kan.  1, 1  Pac  005,  the  supreme 
court  says:  "Where  tbe  defendant  In  a  case 
which  Is  being  tried  by  a  jury  files  a  demurrer 
to  the  plaintiff's  evidence,  on  the  ground  tlrnt 
the  evidence  does  not  prove  any  cause  of  ac- 
tion, held  that,  unless  the  plaintiff  has  utterly 
failed  by  all  his  evidence  to  prove  his  cas^  or 
some  material  fact  In  Issue  in  the  case,  the 
demurrer  should  be  overruled." 

It  la  contended  plaintiff  In  error  that  the 
trial  court  erred  In  admitting  the  following 
testimony:  "Q.  Do  you  know  whether  these 
weeds  and  obstmctlons  were  cut  off  there  Im- 
mediately after  this  accident?  A.  Yes,  sir. 
Q.  How  long  afterwards?  A.  The  next  mom- 
iug."  This  Is  all  the  evidence  contained  In 
the  record  relating  to  this  matter.  It  does  not 
appear  that  the  weeds  were  cut  down  ei- 
ther defendant  or  its  employes.  Our  siq;>reme 
court  have  defined  this  class  of  evidence  to 
be  "evidence  in  the  nature  of  an  admission 
from  conduct"  Railway  Co.  v.  Weaver,  35 
Kan.  433,  11  Pac.  418.  And,  before  the  rail- 
road company  could  be  bound  by  this  testl- 
mony,  It  should  appear  that  the  weeds  were 
cut  by  the  defendant  or  Its  employfis.  While 
it  was  Improper  to  admit  the  testimony  with- 
out a  further  sbowluK,  we  cannot  say  that 
tbe  defendant  below  was  prejudiced,  or  that 
a  was  such  error  as  to  require  a  reversal  of 
the  case.  It  is  well  settled  that  "a  Judgment 
will  not  be  reversed  on  account  of  the  admis- 
sion of  Incompetent  or  Immaterial  evidence, 
not  prejudicial  to  the  party  complataiUig." 
Moon  V.  Heifer.  25  Kan.  139;  Rich  v.  Cattle 
Co.,  48  ICan.  107.  2»  Pac.  46G. 

The  plaintiff  Id  error  In^ta  that  the  plain- 
tiff bdow  was  guilty  of  such  contributory 
ne^lgence  as  should  preclude  a  recovery. 
From  tbe  special  findings  It  may  be  stated: 
That  the  plaintiff  below  was  acquainted  with 
the  railroad  crossing  at  which  the  Injury  oc- 
curred, and  bad  be«i  for  two  years.  That 
tbe  plaintiff  knew  that  one  of  defendant's 
regular  trains  passed  this  point  every  day  at 
about  the  time  the  injury  occurred.  The  day 
was  dear,  with  a  moderate  wind.   Tbe  plain- 


tiff was  physically  and  mentally  sound,  and 
in  tbe  full  enjoyment  of  the  senses  of  sering 
and  of  hearing  at  the  time  of  the  lojury. 
Tliat  the  whistle  was  not  sounded  at  a  point 
80  rods  before  the  engine  reached  tbe  oroas- 
Ing  where  the  Injury  occurred,  and  that  the 
bell  was  not  rung  for  a  distance  of  80  rods 
before  reaching  tbe  crosring.  That  the  en- 
gineer and  bead  brakeman  did  not  see  tbe 
plaintiff  at  the  time  he  drove  on  the  right  of 
way.  That  the  plaintiff  was  prevented  from 
seeing  defendant's  traiUt  prior  to  the  time  of 
reaching  the  right  of  way,  by  hedges,  weeds, 
and  other  vegetation.  That  the  plaintiff  did 
not  get  up  In  his  wagon,  and  attempt  to  ioak. 
over  the  obstructions,  prior  to  the  time  ot  en- 
tering the  right  of  way,  and  that  he  could 
not  have  seen  the  approaching  train  If  be  had 
done  so.  That  plaintiff  did  listen  carefully 
and  vigilantly  for  an  approaching  train  be- 
fore going  (m  defendant's  right  of  way  and 
approaching  the  crossing.  That  plaintiff  was 
about  20  feet  from  the  crossing  whrai  be  first 
discovered  tbe  approaching  train.  It  Is  clear 
from  the  evldoice  and  special  findings  that 
tbe  plaintiff  below,  before  approaching  tbe 
crossing,  did  look  and  Usten.  The  further 
questions  presented  are:  Wisa  tbe  locaUcm 
and  surroundings  at  the  crossing  such  aa  to 
require  a  grater  degree  of  care?  Cttn  It  be 
declared  aa  a  mattw  of  law  that  It  was  the 
duty  of  the  ptobttlff  below  to  stc^  and  oc- 
amlne  before  ap^wocblng  the  crossing?  The 
degree  of  care  to  be  exercised  by  one  ap- 
proaching a  rallToad  crosst&g  must  depend 
upon  the  obstmctlons,  location,  surroundings, 
and  existing  circumstances  of  each  particular 
case,  and,  under  proper  Instructions,  is  udt- 
narily  a  question  of  fact  for  the  determloa* 
tion  of  tbe  Jury.  "In  order  that  this  court 
may  dedare  that  it  was  negligence,  as  a  mat- 
ter ot  law,  for  him  to  fall  to  stop,  there  must 
be  an  evident  necessity,  under  the  drcum- 
Btances,  that  he  should  stop,  and  this  must 
be  made  so  certain  thnt  tbe  minds  of  reasmi- 
able  men  would  not  differ  In  regard  to  it" 
BaUway  Co.  v.HUid8,fi6  Kan.  702, 4A  Fac.  99G. 
In  the  same  case,  at  page  758,  66  Kan.,  and 
page  998,  44  Pac.,  our  supreme  court  says: 
"Where  the  evidence  shows  that  the  view  of 
a  railroad  track  Is  so  obstructed  by  sunflow- 
ers, negligently  permitted  to  grow  on  the  de- 
pot grounds  of  the  railway  company,  tbat  a 
traveler  driving  a  team  along  the  highway 
could  not  see  an  approaching  train  until  near- 
ly on  the  track,  but  It  does  not  appear  that 
he  could  not  have  heard  the  whistle  if  it  had 
been  sounded  at  suitable  distance  from  tbe 
crossing.  It  cannot  be  dedared  aa  a  mattw 
of  law  that  it  was  tbe  duty  of  such  traveler 
to  stop  before  driving  upon  the  track."  In 
the  case  of  Bidlroad  Co.  v.  Hague,  54  Kan. 
284,  88  Pac.  257,  it  is  said:  "Ordinarily.  It 
is  not  the  duty  of  a  traveler,  on  approaching 
a  railroad  track,  to  stop;  but  there  are  cases 
where,  by  reason  of  obstructions  or  n^^ses  In 
the  vicinity,  he  would  be  required,  not  only  to 
look  and  listen,  but  to  8t<^  and  listen,  befwe 
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crossing  Qie  track.  Whether  the  snrronnd- 
ings  of  the  crossing  and  the  existing  circum- 
stances and  conditions  are  such  as  to  require 
him  to  stop  is  ordinarily  a  matter  for  the  de- 
termination of  the  Jury.  Under  the  testi- 
mony In  the  present  case,  It  cannot  be  said,  as 
a  matter  of  law,  that  the  failure  to  stop  was 
negligence  per  se."  The  Instruc'tlona  given 
by  the  trial  court,  considered  as  a  whole,  are 
not  misleading,  and  fully  and  fairly  state  the 
law.  The  Judgment  of  the  district  court  is 
affirmed.   All  the  Judges  concurring. 


(0  Kail.App.  804) 

KTLLE  et  al.  t.  BEXTLEY  et  al. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, O.  D.    July  28,  1897.) 
Hbchaiticb'  Liens— Bond  to  Pretsxt  Attaoh- 

M  EKT—DlSCH  AROK. 

1.  To  prevent  liens  from  attaching  under  chap- 
ter 168,  liBws  1889,  the  bond  provided  for  by 
section  13  of  the  act  must  be  approved  and  filed 
by  the  cleric  of  the  district  court  in  the  county 
in  wbich  the  property  is  sitnated. 

2.  Where  a  sinffle  contract,  for  an  entire  sum, 
for  the  erection  of  one  building  on  two  lots,  is 
made,  and  the  building  is  constructed,  the  fore- 
closure of  a  mechanic's  lien  on  the  two  lots  can- 
not be  defeated  or  discharged  by  the  gnving  of 
a  bond  as  to  one  lot  only,  as  provided  hy  Laws 
1888,0.168,113.  »" 

(Syllabua  Igr  the  Court.) 

Error  from  dlBtrict  court,  Beno  county;  L. 
Houk,  Judge. 

Action  by  O.  A.  Bentley  &  Co.  against 
John  T.  KlUe  and  others.  From  a  judgment 
against  them,  Kille  and  others  bring  error. 
Affirmed. 

Fuller  &  Whitcomb  and  Whiteside  &  Glea- 
son,  for  pl^ntlffs  in  error.  Martin  &  Rob- 
erta, for  def«idant8  In  error. 

SCHOONOVEB,  J.  The  statement  of  plain- 
tiffs in  error  is  adopted,  substantially, 
as  the  statement  of  facts  In  the  opinion: 
C.  A.  Bentley  &  Co.  began  an  action  In  the 
district  court  of  Beno  county  to  foreclose  a 
mechanic's  Hen  on  lots  20  and  22  South  Main 
street,  in  the  city  of  Hutchinson,  clalmlns 
that  they  were  the  original  contractors.  Aft- 
erwards they  furnished  materials  under  con- 
tract, and  within  four  months  of  the  com- 
pletion of  the  building  they  filed  their  claim 
for  a  lien.  They  alleged  that  the  Kussell  & 
Wilcox  Hardware  Company  was  the  real  and 
equitable  owner  of  the  lots,  bat  that  the  le- 
gal title  was  In  Elmer  J.  Eussell,  Emma  Wil- 
cox, Edgar  S.  Bussell,  W.  L.  Bair,  and  Ed- 
ward Wilcox,  for  its  benefit.  John  T.  Ktile, 
Mulvane  et  al.  (trustees),  Isaac  P.  Jackson, 
and  S.  W.  Murrey  filed  general  denials,  and 
also  set  up  certain  notes,  for  |8,000  and 
¥1,000,  respectively,  secured  by  mortgage  on 
lot  22.  They  claimed  further  that  on  the 
5th  day  of  August,  1889,  a  bond  against  liens, 
ander  the  law  of  the  state  of  Kansas,  had 
been  filed,  as  to  such  lot;  that  plaintiffs, 
Bentley  &  Co.,  liad  no  Hen  on  said  lot;  that 
they  had  mistaken  tb^  action,  which  should 


have  been  against  the  bond.  They  further 
claim  that  the  lien  statement  was  Insuffi- 
cient, In  this;  that  it  claimed  tliat  the  ma- 
terial was  furnished  for  a  building  on  lota 
20  and  22,  while  in  truth  and  in  fact  there 
were  two  buildings  on  said  lots, — one  on  each. 
Murrey  and  Mulvane  et  al.,  trustees,  filed 
general  denials,  and  set  up  notes  for  ^S,000 
and  ¥1,000,  respectively,  secured  by  mortgage 
on  lot  20  South  Main  street.  They  further 
claim  that  the  Hen  statement  was  InsuOl- 
cient,  in  that  the  claim  was  for  materials 
furnished  for  one  building  on  lots  20  and  22, 
while  in  truth  and  in  fact  there  were  two 
buildings  on  said  lots,— separate  and  distinct 
buildings  on  each  lot,— and  no  showing  was 
made  as  to  what  material  went  into  the  said 
building  on  said  lot  20.  The  Hutchinson  Cor- 
nice Factory  filed  an  answer  setting  up  a 
claim  for  labor  and  material  furnished  In  the 
erection  of  a  building  on  lots  20  and  22  un- 
der a  contract;  that  It  filed  its  lien  within 
four  months  after  the  time  the  last  materials 
were  furnished  and  labor  performed.  On  No- 
vember 6,  18y0,  the  Bussell  &  WUcoi  Hard- 
ware Company  (a  corporation)  filed  its  an- 
swer, showing  that  the  Hutchinson  Cornice 
Factory  had  sued  upon  their  claim  before  a 
Justice  of  the  peace,  and  recovered  a  person- 
al Judgment  against  the  hardware  company; 
that  the  hardware  company  was  the  original 
contractor,  and  the  Hen  claimants  were  sub- 
contractors, and  their  Hens  were  not  filed  la 
time.  Further,  that  Elmer  J.  Bussell,  Ed- 
ward Wncox,  W.  L.  Bair,  and  Edgar  S.  Eus- 
sell were  the  owners  of  lot  20  on  South  Main 
street.  On  the  same  day,  Elmer  J.  Bussell, 
W.  L.  Bair,  Emma  Wilcox,  and  Edgar  S.  Bus- 
sell  filed  their  answer,  claiming  title  to  lot  22 
on  South  Main  street,  and  that  the  Bussell  & 
Wilcox  Hardware  Company  was  the  original 
contractor  for  the  building  of  aald  Imlldlnff 
on  said  lot. 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  judgment  rendered  for  the 
plaintiffs  and  the  cornice  factory.  The  de- 
fendants bring  the  case  here  for  review,  and, 
for  their  first  assignment  of  error,  say  "that 
the  court  below  erred  in  overruling  our  ob- 
jection to  the  Introduction  of  any  evidence  on 
behalf  of  Bentley  &  Co.  and  the  Hutchinson 
Cornice  Factory."  The  basis  of  this  objec- 
tion Is  that  a  bond,  as  provided  for  by  chap- 
ter 108  of  the  Laws  of  1889,  was  given,  which 
fully  protected  all  persons  In  whose  favor 
llena  might  accrue  as  to  lot  22.  The  bond 
appears  to  be  regular  In  form,  and  to  have 
been  filed,  but  it  does  not  appear  from  the 
record  that  it  was  ever  approved  by  the 
clerlt  of  the  district  court  This  objection 
Is  not  urged  by  defendants  in  error,  but  we 
consider  It  material.  Laws  1889,  c.  168,  §  13, 
provides:  "Sec.  13.  The  contractor  or  owner 
mentioned  In  section  1  of  this  act  may  ex- 
ecute a  bond  to  the  state  of  Kansas  for  the 
use  of  ail  persons  In  whose  favor  liens  might 
accrue  by  virtue  of  this  act.  conditioned  for 
the  payment  of  aU  dahns  which  might  be  the 
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basis  of  liens;  -which  bond  shall  be  In  a  sun 
not  less  than  the  contract  price,  and  vlth 
Rood  and  sufllclent  saretles,  whose  quallAca- 
tions  shall  be  Terlfied  in  accordance  with  sec- 
tion 723  of  the  Code  of  Ctril  Procedure,  such 
8iiret7  as  shall  be  approred  by  the  derfe  of 
the  district  court  In  the  county  In  which  the 
property  Is  situated,  and  may  file  anch  bond 
In  the  office  of  said  clerk;  and  when  such 
bond  Is  so  apprond  and  filed  no  lien  shall 
attach  under  this  act,  and  If  when  such 
bond  Is  filed  Uem  haTe  already  been  filed, 
such  Hen  shall  be  discharged.  Suits  may  be 
bron^t  on  aald  bond  1^  any  person  Interest- 
ed." It  Is  clear,  from  the  reading  of  this  sec- 
tion, that,  to  prermt  liens  from  attaching  un- 
der this  act,  the  bond  provided  for  by  tUs 
section  mnst  be  amnroTed  and  filed  the 
clerk  of  the  district  court  in  the  county  In 
which  the  property  Is  dtuated. 

The  plaitttUfs  below  contended  that  the 
contract  made  with  C.  A.  Bentley  &  Co.  was 
for  an  entire  sum,  and  for  one  building  tq>on 
two  lots.  Vpaa  the  erldence,  the  trial  court 
found  in  favor  of  plalntlfFs  below.  Chief 
Justice  Martin  In  the  case  of  Mnlvane  r.  Lum- 
her  Co.,  56  Kan.  678,  44  Pac.  614,  says.  "We 
do  not  know  of  any  legal  objection  to  a  sin- 
0e  contract  for  furnishing  materials  for  two 
or  more  buildings  on  several  contiguous  lots, 
constltnting  a  single  tract  or  parcel  of 
ground."  The  syllabus  In  the  case  cited  reads 
as  follows:  'The  right  to  a  mechanic's  Hen 
may  arise  out  of  a  single  contract  for  fur* 
ntohlzMC  material  for  two  or  more  buildings  on 
several  contlgnous  lots,  constituting  a  single 
tract  or  parcel  of  ground."  In  the  case  un< 
der  consideration,  we  have  one  bnlldtag  lo< 
cated  upon  two  separate  lots.    Where  a  sin. 

contract,  for  an  entire  sum,  for  the  erec- 
tion of  one  building  on  two  lots,  Is  made, 
and  the  building  is  constructed,  the  foreclo- 
sure of  a  mechanic's  lioi  on  the  two  lots  can- 
not be  defeated  or  discharged  by  the  giving 
of  a  bond  as  to  one  lot  only,  as  provided  by 
Laws  188»,  c.  168,  S  13. 

Other  errors  are  assigned,  but  they  relate 
to  the  questions  of  fact  passed  upon  by  the 
trial  court,  and  are  not  reviewed.  The  judg- 
ment of  the  district  court  la  aifitmed.  All  the 
judges  concurring. 


d  Kan.An>>  771) 

CONSOLIDATED  BABB-WIBBJ  CO.  T. 
GUTHRIE  NAT.  BANK  et  aL 

(Court  of  Appeah  of  Knnsns.  Sonthpra  Depart- 
ment. C.  D.    May  20.  1885.) 

Chattel  Mortoioss— PaioRiTT— Pavmbut— Dis- 

OHAROR. 

Where,  in  a  contest  between  the  Guthrie 
Bank,  the  holder  of  a  second  mortgage  against  a 
stock  of  goods  in  Oklahoma,  and  a  Knnsns  cor- 
foration,  the  holder  of  «  seeond  mortpaee  ARflinat 
a  Btoch  in  KanHRS,  which  hfld  both  belonfced  to, 
and  been  mortgaged  by.  the  same  firm,  nnd  which 
were  sold  by  the  owner  of  first  mort^caces  on 
each  for  the  satisfaction  of  a  sinfilc  debt  st'curtMi 
by  snch  mortgageii  (the  ppocee<l8  of  neitlier  sale 
being  siUBcient  to  discharge  the  entire  first  mort- 


gage debt,  but  the  total  behig  more  than  suffi- 
cient); and  where  the  first  mortgagee  retained, 
ai.d  apccifirally  set  apart,  of  the  proceeds  de- 
rived from  the  sale  of  the  Oklahoma  stock,  which 
was  tiie  first  one  sold,  an  amount  equal  to  the 
daim  of  the  Guthrie  Bank,  to  be  paid  to  the  par- 
ty entitled  thereto,  nod  such  fund,  prior  to  the 
suit  by  the  said  b<tnk,  had  been  deposited  In  a 
bank  at  Winfield,  Kan.,  where  the  action  was 
brsnght,  and  the  litigaUon  had  relating  to  the 
ownership  of  such  taad,-~held:  (1)  That  the  sale 
of  the  goods  in  Oklahoma  did  not  have  the  effect 
to  diRohnrge.  ipto  facto,  to  the  extent  of  the 
proceeds  thereof,  the  mortgage  debt;  (2)  that  the 
creditors  holding  the  paramount  lien,  under  the 
evidence,  were  under  no  legal  obligation  to  ap- 
ply the  entire  proceeds  of  the  sale  first  made  in 
payment  of  their  claim;  (3)  that  a  jndgmoit 
awarding  the  specific  fund  to  the  Ontbrie  Bank 
was  properly  rendered. 
(Syliabua  by  the  Court) 

Error  from  district  court,  Cowley  county; 
M.  G.  Troup,  Judge. 

Action  by  the  Outbrle  National  Bank  and 
another  against  John  A  Saton  and  another. 
The  Consolidated  Barb-Wire  Company  was 
afterwards  made  a  party,  and  from  a  judg- 
ment for  E^aJntlff  lald  conipanj  brings  error. 
Affirmed. 

J.  W.  Shartell,  fbr  plaintiff  In  error.  S.  L. 
Orerstree^  for  defendants  In  error. 

MILTON,  J.  This  actton  was  commenced 
by  the  Outhrie  National  Bank  and  J.  W.  Mc- 
Neal,  Ite  preatdent,  against  John  A  Baton  and 
ThMnas  J.  BatMi,  partners  under  the  firm 
name  of  the  Farmers*  Bank,  to  recover  the 
sum  ot  $lfiS6,  which  said  ^alntlffs  claimed 
by  virtue  of  a  chattel  mortgage.  Tha  Eatona 
filed  an  answer  showing  that  they  bad  in 
their  possession  the  amonnt  of  money  sued 
for,  resulting  from  the  sale  nnder  the  first 
mortgage,  covering  the  same  merchandise,  In 
the  city  of  Guthrie,  against  which  the  said 
plaintiffs  held  the  second  mortgage;  that  the 
Consolidated  Barb- Wire  Company  was  au  ad- 
verse claimant,  without  collusion  with  them, 
—and  asking  that  they  be  permitted  to  pay 
the  money  Into  court,  that  the  wire  company 
be  made  a  party,  and  that  the  controveny  br 
Utlgated  between  said  adverse  claimants. 
The  wire  company,  which  had  succeeded  to 
the  Interests  of  several  other  mortgages,  be- 
came a  party,  and  filed  Its  answer,  claiming 
$1,138,  of  said  fund.  After  the  evidence  was 
introduced,  the  court  made  findings  of  fact 
and  conclusions  of  law,  and  rendered  judg- 
ment In  favor  of  the  Guthrie  National  Bank 
for  the  full  amount  of  the  said  fund  held  by 
Eaton  &  Eaton.  To  reverse  this  Judgment 
the  wire  company  brings  these  proceedings. 

Counsel  for  plaintiff  In  error  presents  a  sin- 
gle assignment  of  error  In  his  brief,  namely, 
that  tlie  third  conclusion  of  law  made  by  the 
court  is  erroneous.  Said  conclusion  Is  as  fol- 
lows; "That  the  plaintiff  Is  entitled  to  the 
$1,525  now  in  the  hands  of  the  defendant  the 
Farmers'  Bank,  as  against  any  right,  title,  or 
Interest  which  the  Interpleader,  the  Consoli- 
dated Barb-Wire  Company,  may  have  In  and 
to  the  said  fund."  To  make  this  Issue  un- 
derstood* we  extract  the  following  statement 
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from  the  findings  of  the  conrt:  Angnst  21, 
1890,  Saton  &  Eaton  took  possession  of  two 
BtockB  of  hardware  (one  at  Winfleld,  Kan., 
and  the  other  at  Guthrie,  Okl.),  under  two 
separate  chattel  mortgages,  securing  the 
same  indebtedness,  both  of  which  had  been 
executed  on  August  16th,  preceding,  by  Ran- 
dall &  Lyon,  on  said  stocks  of  goods,  to  se- 
cure a  debt  of  $8,500  due  the  mortgagees  as 
bankere.  Said  mortgages  were  filed  in  the 
proper  offices  on  the  day  possession  of  the 
goods  was  thus  taken.  In  the  morning  of 
the  same  day,  and  after  Eaton  &  Eaton  were 
In  possession  of  the  st-ore  at  Guthrie,  Lyon, 
one  of  the  firm  of  Randall  &  Lyon,  executed 
and  delivered  to  J.  W.  McNeal,  president  of 
the  Guthrie  Bank,  for  said  bank,  a  second 
mortgage.  In  the  firm  name,  on  each  of  the 
stocks  of  goods,  to  secure  a  debt  of  $1,500 
due  said  bank.  This  mortgage  was  Imme- 
diately filed  for  record  in  Guthrie,  and  a 
copy  thereof  was  filed  in  Wlnfleld  on  the 
next  day.  In  the  evening  of  August  2lBt, 
Randall,  for  the  firm  of  Randall  &  Lyon, 
gave  to  the  wire  company  and  several  other 
creditors  mortgages,  in  various  amounts,  up- 
on both  stocks  of  goods,  and  the  said  mort- 
gages were  filed  in  Wlnfleld  at  10  o'clock  p. 
m.  of  the  same  day.  They  do  not  appear  to 
have  been  filed  In  Quthrle.  After  taking 
possession  of  the  Wlnfleld  stock,  ESaton  & 
Eaton  began  Immediately  to  sell  the  same  at 
private  sale,  and  to  collect  accounts  due  the 
mortgagors.  September  18,  1880,  they  sold 
the  Guthrie  stock  at  public  sale,  after  due 
advertising  thereof,  to  a  party  representing  a 
numlKr  of  creditors  of  the  mortga^rs,  for 
the  sum  of  $6,818.  Up  to  about  October  1, 
1890,  Elaton  &  Eaton  had  realized  out  of  the 
private  sales  made  by  them  from  the  Win- 
field  stock  the  sum  of  $2,076.  On  October 
'fth  they  sold  the  residue  of  said  stock  at  pub- 
lic sale,  after  due  notice,  for  the  sum  of  $4,- 
900.  From  the  book  accounts  they  had  col- 
lected $223.33,  and  the  aggr^ate  amount  re- 
ceived from  these  three  sources  was  $7,200. 
This,  together  with  the  proceeds  of  the  Guth- 
rie sale,  made  the  total  amount  received  by 
Eaton  &  Eaton,  $14,018.  The  evidence  shows 
that  an  unsecured  creditor  bad  attached  a 
portion  of  the  Guthrie  stock  after  the  Eatona 
took  possession,  and  that  the  latter  reserved 
$2,000  of  the  proceeds  of  the  sale,  by  deposit- 
ing said  amount  In  their  bank,  at  Wlnfleld,  to 
await  the  result  of  the  litigation.  They  also 
deposited  $1,525,  the  amount  the  Guthrie 
Bank  claimed  was  due  it  from  said  proceeds, 
and  have  ever  since  stood  ready  to  pay  the 
last-named  amount  to  the  party  or  parties 
legally  entitled  thereto.  Prom  the  proceeds 
of  both  sales,  Eaton  &  Eaton  paid  the  ex- 
penses thereof,  and  of  the  litigation  referred 
to,  which  resulted  In  their  favor,  fully  satis- 
fled  three  chattel  mortgages,  and  applied  the 
sum  of  $1,760,  then  remaining  on  hand  from 
the  proceeds  of  the  Wlnfleld  stock.  In  part 
payment  of  the  amount  due  the  St  Louis 
Wire-Mill  Company  upon  its  mortgage,  and 


of  the  debt  secured  by  tbe  mortgage  of  plaln- 
tlfT  In  error.  The  latter  has  received  pay- 
ment of  but  little  more  than  one-haU  of  Its 
entire  claim,  while  flve-Mxths  of  that  of  the 
St.  Louis  Wire-Mill  Company  Is  paid. 

From  the  brief  of  connsel  for  plaintiff  In  er- 
ror, tt  would  appear  that  the  doctrine  of  the 
marshaling  of  assets  was  Invoked  In  favor  of 
the  plaintiff  Iselow,  and  that  the  Judgment  of 
the  court  was  affected  by  the  application  of 
that  doctrine,  while  connsel  for  the  defend- 
ant in  error  the  Guthrie  National  Bank  ad- 
mits that  the  doctrine  cannot  properly  be  ap- 
plied, under  the  facts  of  this  case.  Counsel 
for  plaintiff  In  error  argues  that  this  doctrine 
cannot  be  Invoked  In  favor  of  the  plaintiff  be- 
low, on  account  of  the  fact  that  the  laws  of 
two  separate  Jurisdictions  are  Involved.  He 
also  contends  that,  If  the  Guthrie  Bank  ever 
had  such  right,  It  lost  the  same  by  failure  to 
make  Its  claim  before  the  Guthrie  stock  was 
sold.  Both  of  these  propositions  seem  to  have 
some  merit.  This  Is  not  a  clear  case  for  the 
application  of  the  doctrine  of  marshaling  of 
assets  In  favor  of  plaintiff  below,  as  It  ap- 
pears that  Il^ton  &  Ercan  and  plalntlfl!  each 
had  liens  upon  both  stocks  of  merchandise. 
There  la  also  a  conflict  between  Junior  lien- 
holders  as  to  one  of  the  funds.  But  It  la  a 
case  where,  as  between  the  Guthrie  Bank  and 
the  wire  company,  the  equitable  rights  of  the 
said  parties  can  be  discovered  and  declared. 
This  controversy  Is  between  the  parties  last 
named,  only,  and  results  from  an  ^ort  on  the 
part  of  each  to  have  a  rale  suspended  as  to 
Itself,  and  Invoked  as  to  Ita  antagonist.  In 
discussing  the  nature  of  the  equity  In  a  case 
where  the  doctrine  of  the  marshaling  of  as- 
sets Is  applicable,  the  American  &  English 
Encyclopedia  of  Law  (volume  14,  p.  686) 
states  this  proposition:  "The  equity  of  the 
junior  creditor  Is  not  against  the  paramount 
creditor,  but  against  the  debtor  himself.  By 
Its  exercise,  the  Junior  creditor  prevents  the 
debtor  from  retaining  the  singly-charged  es- 
tate free  from  both  debts,"— -and,  in  a  note, 
further  says:  "Die  equity  being  against  the 
debtor,  It  is  equally  against  his  Judgmmt 
creditors,  whose  llena  were  obtained  sabse- 
quenUy  to  the  lien  of  the  Junior  creditor,  In 
whose  favor  the  equity  Is  enforced."  A  writ- 
er in  the  American  Law  Register  (volume  27, 
p.  738)  states  the  rule  as  follows:  "It  a  par- 
amount incumbrancer  of  two  fnnds,  by  his 
election  of  remedies,  disappoints  a  Junior 
creditor,  who  has  a  lien  upon  one  of  them 
only,  the  latter  shall,  to  that  extent,  be  sub- 
stituted to  the  lien  of  the  paramount  incum- 
brancer upon  the  other  fund  bound  by  It,  as 
against  the  debtor  and  all  claiming  under 
him  by  Hen  or  title  subsequent  In  time."  Ap- 
plying this  rule,  the  Guthrie  Bank  would  be 
substituted  to  liic  lien  of  Eaton  &  Eaton  np- 
on  the  Wlnfleld  fund,  to  the  extent  of  the  for- 
mer's lien  under  its  chattel  mortgage,  as 
against  the  wire  company,  for  the  latter'9 
mortgage  Is  subsequent  in  time  to  that  of  the 
bank.   Tlila  f  umiahea  a  legal  basis  iqiKin 
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which  the  eqnlty  may  safcAy  re**-  Bat,  aMde 
from  this  conatderatlon,  we  think  the  right  of 
the  Gntbrle  Bank  to  this  epetM  ftmd  la  clear. 

Vbe  only  Important  question  that  Temalns 
for  oor  consideration  Is  as  to  the  efTect  of  the 
sale  of  the  entire  stock  of  goods  at  Gtrthrte 
befinre  the  pnUlc  sale  of  tiie  goods  at  WlnOeld 
was  made.  Oouiuel  claim  that  Baton  ft 
Eaton  had' a  i^ht  to  elect  which  security  they 
woidd  ezhanst,  and,  "having  elected  to  ex- 
haust the  secnrlty  In  Oklahoma  first,  the  sale 
of  the  stock  of  goods  at  Onthiie  for  the  satis- 
faction of  the  mortgage  of  the  Farmers'  Bank 
was,  pro  tanto,  an  atwolnte  extingnlshment 
and  payment  of  so  much  of  that  mortgi^e, 
and  the  stock  at  Winfleld  was  released,  to  the 
extent  of  the  proceeds  of  the  sale  realized  at 
Qnthrle."  We  observe  that  the  amount  re- 
ceived try  Eaton  Sc  Baton  from  the  private 
sales  of  the  Winfleld  stock  was  probably  more 
than  91,500,  up  to  the  date  of  the  Outhrle 
sale.  Co  angel  cites,  as  supporting  his  conten- 
tion, Bragunier  v.  Iron  Co.,  41  Kan.  542,  21 
Pac.  640.  and  Long  v.  Moore,  66  Mich.  23,  22 
N.  W.  97,  and  some  other  cases,  which  do  not 
seem  In  point  In  the  first  case  cited,  the 
mortgagees.  In  possession  by  their  agoit,  were 
served  with  snmmons  In  garnishment  In  a 
dalm  by  another  creditor  of  the  mortgagor, 
after  they  had  received  from  private  sales  of 
the  stock  sufficient  funds  -to  satisfy  their 
dalm  under  the  mortgage,  and  the  expenses. 
The  court  held  that,  since  the  funds  on  band 
were  more  than  the  amount  of  the  mortgage 
dAt,  the  latter  was  to  be  considered  as  paid 
and  satisfied.  In  the  Michigan  case  the  pro- 
ceeds of  the  sale  under  a  bill  of  sale  were 
sufficient  to  pay  the  debt  secured  by  the  bill 
of  sale,  and  also  a  debt  secured  by  a  chatty 
mortgage  on  the  property,  which  was  really 
owned  by  the  holder  of  the  bill  of  sale.  The 
court  held  that  the  mortgage  was  by  such 
sale  actually  satisfied,  unless  facts  appeared 
to  ezcnse  the  refusal  to  apply,  In  payment  of 
the  mortgage,  moneys  received  from  the  sale. 
In  both  these  cases  It  will  be  observed  that 
the  proceeds  of  the  sale  under  the  mortgage 
and  the  bill  of  sale,  respectively,  brought  In 
sufficient  funds  to  satisfy  the  entire  debt  In 
the  case  at  bar  tbe  proceeds  of  the  sale  at 
Gntbrle  were  insufficient  to  discharge  the 
debt.  Of  course,  the  mortgage  lien  upon  the 
chattels  was  destroyed  by  the  sale;  but  the 
proceeds  arising  from  the  sale  of  those  chat- 
tels remained  In  the  Iiands  of  the  superior 
lien  holders,  to  be  by  them  applied.  A  distinc- 
tion should  be  made  between  tbe  exdngulsb- 
ment  of  the  mortgage  itself,  by  a  sale  of  all 
the  mortgaged  goods,  and  an  extjngnishment 
of  the  debt  secured  thereby.  There  does  not 
seem  to  be  any  controlling  legal  reason  why 
Eaton  &  Eaton  should  have  t>eea  required  to 
apply  all  the  proceeds  of  tbe  Guthrie  sale, 
aside  from  expenses.  In  payment  of  their 
claim.  There  were  facts  sufficient  to  Justify 
them  as  prudent  men.  In  selling  the  whole 
stock  at  public  sale,  and  in  setting  apart  cer^ 
tain  portions  of  the  proceeds,  as  was  done. 


mnglng  a  part  of  the  proeeeda  itf  that  sale 
to  Kansas  did  not.  In  Itself,  destroy  the  right 
of  the  Outhrle  Bank  to  the  same,  any  more 
than  brlnglnjc  a  part  ot  tbe  goods,  which  tbmy 
might  have  refrained  from  selling,  would 
have  don&  Whenever  the  claim  of  Eaton  & 
Eaton  was  finally  satisfied  from  the  proceeds 
of  both  sales,  tiien  the  right  of  the  Outhrle 
Bank  became  dear  to  such  portion  of  the  pro- 
ceeds of  the  Outhrle  sale  as  runalned  In  fbelr 
hands.  Aa  the  proceeds  of  neither  sale,  sepa- 
rately, were  otoi^h  to  aatlsfy  their  claim,  It 
waa  not  wrong  or  Illegal  for  them  to  use  part 
of  the  proceeds  from  each  of  sach  sales,  as  In 
fact  tb^  did.  Th^  seem  to  have  dUpensed 
these  funds  with  a  due  regard  to  the  Agbto 
of  parties  holding  second  mortgages  against 
the  Winfleld  stock.  The  fact  that  part  of  the 
funds  derived  from  the  Guthrie  sale  was 
brought  to  Cowley  county  certoinly  did  not 
jrtre  the  wire  company  any  lien  thereon  hy 
virtue  of  its  chattel  mortgage;  and  It  did  not 
in  Hsdf,  destroy  the  lien  existing  in  favw  of 
the  Guthrie  Bank  under  its  mortgage.  The 
Important  fttct  Is  that  a  part  of  the  proceeds 
of  the  Guthrie  sale  was  unappUed  at  the  time 
this  action  was  broogbt.  The  true  owner 
thereof,  by  this  action,  now  makes  a  proper 
dalm  tberefor.  Eqntty  will  "foltow  the  law" 
herein  sufficiently  to  hold  that  the  lien  of  the 
Outhrle  Bank  under  its  cliattel  mortgage  will 
be  recognized  as  superior  to  that  of  plahitlff 
in  error,  which  has  no  semblance  of  a  lien 
against  the  specific  fund  in  question.  We 
think  the  judgment  of  the  district  court  is  cor- 
rect and  the  same  Is  affirmed.  All  the  Jodges 
concurring. 


(0  Kaii.A.  7S) 
BURR  et  al.  v.  HONEYWELL. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. C.  D.    May  20,  1805.) 

Trial— Dockets—  Spbciai-  Vebdict  — Propeibti 
or  QrssTiONs — Appbal— Record — 
Rcviiw— Prkbomptioks. 

1.  Tile  tiial  of  an  issue  of  fset,  and  the  a»- 
wssment  of  damages,  la  any  case,  shall  be  In 
the  order  in  which  they  are  placed  on  the  trial 
dnokot.  unless  tbe  court,  in  Its  discretion,  shall 
ottaemise  direct. 

2.  Ail  tbe  presumptions  are  In  favor  of  the 
regularity  of  tbe  proceedings  of  the  trial  conrt 
and,  where  the  showing  in  support  of  a  motion 
to  advance  a  case  on  the  docket  is  not  contained 
in  the  record,  it  will  be  presumed  that  reasons 
satistactory  to  the  court  existed,  and  were  pre- 
sented. 

3.  The  striking  of  the  demurrer  of  defendant 
Bates  from  the  files  in  this  case  kdd  not  to  be 
an  atmse  of  discretion  upon  the  part  of  the  trial 

court. 

4.  "Aa  the  record  does  not  purport  to  contain 
all  of  tbe  instructions  given  by  the  court,  or  all 
that  were  given  upon  any  particular  branch  of 
the  case,  the  objections  attempted  to  be  raised 
thereon  cannot  be  sustaiaed."  Davis  v.  McCar- 
thy, 34  Pac.  899,  52  Kan.  116. 

5.  "It  is  generally  error  to  refuse  to  submit 
questions  of  fact  drawn  in  iKoper  form,  materi- 
al to  the  case,  and  based  upon  the  evidence" 
(Railway  Co.  v.  Ayers,  42  Pae.  723,  56  Ivan. 
180) ;  but  where  the  questions  are  frivolous,  im- 
material, repetitious,  and  run  to  the  minor  and 
subdivided  facts  into  which  the  principal,  fact 
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may  be  resdred.  and  cannot  be  tnllr  and  fairly 
answered  wiUiout  confuBins  the  jury,  it  is  ttie 
duty  of  the  trial  court  to  refuse  to  submit  tiiem. 

8.  "A  failure  to  compel  an  answer  is,  in  ef- 
fect, a  willidnwal  of  the  question,  and  is  the 
■ame  as  tiiongb  the  coart  had  refused  to  submit 
It  In  tile  first  instance."  CSty  of  WyaodoUe  t. 
Gibson,  25  Kan.  2S6. 

(Syllabns  by  the  CoorL) 

Error  to  district  court,  Harper  oonnty;  G. 
W.  McKay,  Jnage. 

Action  by  Albert  Honeywell,  a  person  of 
Qusonnd  mind,  by  his  gnardkui,  O.  C.  Hooker, 
against  B.  A.  Bnrr  and  Keller  J.  Bates.  From 
a  Judgment  Cor  plalntUt,  defoidanta  bring  er- 
ror. Affirmed. 

George  fi.  Groober  and  T.  A.  Noftzger.  for 
plaintiffs  In  error.  Bankey  &  Campbell,  for 
defendant  In  error. 

SOHOONOVBK,  J.  Tlito  action  was  com- 
menced In  the  district  court  of  Harper  county 
by  defendant  In  error  against  the  plalntUTs 
in  error,  claiming  damages  In  the  sum  of 
(1,500  for  the  alleged  unlawful  and  forcible 
ejectment  of  the  defendant  In  error  from  his 
premises.  The  case  was  tried  to  a  Jury,  a 
Terdict  returned,  and  Judgment  rendered 
against  defendants  below,  B.  A.  Burr  and 
KeUer  J.  Bates,  for  91,600,  who  bring  the 
case  here  for  reylew. 

This  case  was  commenced  In  the  court  be- 
low on  the  10th  day  of  August,  1891.  On  the 
Sth  day  of  March,  1892,  the  plaintiff  "moves 
the  court  orally  to  advance  said  cause  upon 
the  trial  docket,  and  set  said  cause  for  trial 
and  hearing  at  the  present  term  of  said  court" 
This  application  was  granted  by  the  trial 
court,  and  the  case  set  for  trial  on  the  7th 
day  of  April.  1892.  To  the  granting  of  this 
application  the  defendants  excepted,  and  now 
contend  that  It  was  error;  that  the  court 
abused  Its  discretion;  "that  the  application  to 
advance  was  made  orally,  without  notice,  and 
no  showing  whatever  was  made  la  support  of 
It,  and  Qo  reason  was  ever  given  for  advan- 
cing this  action  for  triaL"  Paragraph  4409,  2 
Gen.  St  1889,  provides:  "The  trial  of  an  Is- 
sue of  fact,  and  the  assessment  of  damages 
Id  any  case,  shall  be  In  the  order  In  which 
they  are  placed  on  the  trial  docket  unless  by 
the  consent  of  the  parties,  or  the  order  of  the 
court  tbey  are  continued  or  placed  at  the  heel 
of  the  docket  unless  the  court  In  Its  discre- 
tion, shall  otherwise  direct  The  court  may. 
In  its  discretion,  hear  at  any  time  a  motion, 
and  may  by  rule  prescribe  the  time  for  hear- 
ing moUons."  The  case  was  triable  at  the 
March  term,  1S92,  In  the  order  in  which  It 
was  placed  on  the  trial  docket  unless  the 
court  in  Its  discretion,  should  otherwise  di- 
rect The  court  did  direct,  on  the  Sth  day  of 
March,  1S!>2,  that  this  case  be  advanced  and 
set  for  trial  on  the  7th  day  of  April,  1892, 
which  was  one  of  the  regular  days  of  the 
March  term.  The  defendants  had  sufficient 
time  to  prepare  for  trial,  and  cannot  com- 
plain.  In  the  case  of  Green  t.  Bulkley,  23 


Kan.  134,  the  snpreone  court  saya:  *lt  la  not 
necessary  that  the  cases  should  be  tried  arbi- 
trarily In  their  order;  but  they  may  be  con- 
tinued or  laid  at  the  end  of  tbe  docket  or  oth- 
er definite  dlspoBltlon  made  of  them,  and  sub- 
sequent cases  then  be  regularly  taken  up  and 
tried." 

It  Is  further  contended  that  no  showing  was 
made  in  support  of  the  application,  and  no 
reason  given  for  advancing  the  case.  All  the 
presumptions  are  In  favor  of  the  regularity 
of  the  proceedings  of  the  trial  court;  and. 
where  the  showing  in  support  of  a  motion  to 
advance  a  case  on  the  docket  Is  not  contained 
In  the  record.  It  will  be  presumed  that  reasons 
satisfactory  to  the  court  existed,  and  were 
presented.  This  court  has  said:  "It  Is  Im- 
material what  reason  the  court  may  give  for 
bis  mUng.  If  the  substantial  rights  of  the 
complaining  litigants  are  not  prejudicially  af- 
fected, no  reversible  error  is  committed." 
Bailway  Oo.  r.  Brown.  8  Kan.  App.  260.  45 
Pac.  118. 

It  is  further  contended  by  plaintiff  In  error 
that  the  court  erred  in  striking  from  the  flies 
the  demurrer  to  plalutlfTs  petition  lUed  by 
KeUer  J.  Bates,  and  in  not  permitting  tbe 
demurrer  to  be  amended.  It  appears  that  the 
demurrer  was  stricken  from  the  flies  for  the 
reason  that  In  the  body  of  the  demurrer  the 
name  Bates  was  qpelled  "Bares."  Ordina- 
rily, the  court  should  have  permitted  the  de- 
murrer to  have  been  amended,  but  under  the 
clrcumstancea  In  this  case.  It  was  not  errw  to 
refuse  to  do  so.  Keller  J.  Bates  was  In  de- 
fault  On  the  22d  day  of  January,  1892,  be 
was  given  20  days  by  the  court  to  plead  to 
plaintUTs  petition.  On  the  2d  day  of  Feb- 
ruary, 1892,  he  filed  his  demurrer,  setting  up 
the  same  grounds  contained  to  the  demurrer 
filed  by  plaintiff  In  error  B.  A.  Burr,  whlcb 
had  been  considered  and  overruled  1^  tbe 
court  on  the  2l8t  day  of  January,  1S02,  one 
day  before  Bates  was  given  permission  to 
plead.  Bates  and  Burr  were  represented  by 
tbe  same  counsel,  and  must  have  known  of 
the  ruling  of  the  court  on  the  demurrer  filed 
by  Burr.  If  this  demurrer  had  been  amend- 
ed, and  then  overruled  by  the  court  and  tbe 
defendant  Bates  required  to  go  to  trial,  would 
his  right  have  been  prejudicially  affected? 
The  demurrer  was  stricken  from  the  files, 
the  defendant  Bates  permitted  to  file  his  an- 
swer, and  the  litigants  ordered  to  proceed 
with  tbe  trial.  Under  the  drcnmstances  of 
this  case.  It  was  not  such  an  abuse  of  discre- 
tion uptm  the  part  of  tbe  court  as  to  leqolre 
a  reversal. 

We  are  ariced  to  reverse  this  case  for  the 
further  reason  that  the  trial  court  erred  In 
admitting  improper  and  immaterial  evidence 
on  behalf  of  the  plaintiff,  and  excluded  com- 
petent and  legal  evidence  offered  on  the  part 
of  the  defendanta.  There  waa  tmmateriai 
evidence  admitted  on  the  part  of  plaintiff, 
and.  under  the  circumstances,  a  part  of  the 
evidence  offered  by  defendants  was  admis- 
sible, but  wa  cannot  say  that  tbe  def^dants 
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below  were  prejudiced  by  tbe  ndlngs  of  the 
court  In  admitting  or  rejecting  testimony. 

The  instractlons  are  complained  of,  bat 
there  Is  no  statement  that  the  record  contains 
all  the  Instructions  given,  or  all  the  Instmc- 
tlona  asked  for  and  refused.  "The  correct- 
neM  of  the  chai^  of  the  court,  hoverer.  Is 
not  open  to  inquiry,  as  the  record  does  not 
purport  to  set  forth  the  Instructions  In  full  as 
slven  by  the  court,  nor  Is  there  any  state* 
ment  that  those  contained  in  the  record  were 
the  only  statemaits  of  tbe  law  upon  any  par- 
ticalar  branch  of  the  case.  Under  these  cli^ 
cumstances,  no  review  of  the  charge  can  be 
had."  Darls  t.  McCarthy.  62  Kan.  118,  S4 
PftC.  400.  "Where  the  record  does  not  any- 
when  show  that  It  contains  all  the  Instruc- 
tions given  by  tihe  court  to  the  Jury,  this  court 
cannot  determine  whether  tbe  court  erred  In 
the  InstTQctionB  gtveu  or  not"  Tmst  Co.  r. 
Love,  4  Kan.  App.  188,  45  Pac.  953. 

Plan  tiffs  in  error  complain  of  the  action  of 
the  trial  court  in  overruling  tb^  motion  to 
require  tbe  Jury  to  return  to  their  Jury  room 
for  the  purpose  of  making  and  retundng  an- 
swers to  special  qnesticns  of  fact  submitted 
to  tbem  on  behalf  of  Bald  defendants.  Many 
ot  the  queetiwB  were  nuxe  repetitions;  oth- 
ers Immatnlal,  and  should  not  hare  heea  sub- 
mlfted.  "It  is  genmUy  raror  to  tetnuse  to 
submit  queetiooB  of  fact  drawn  in  prtqper 
form,  material  to  the  case,  and  based  upon 
the  e?ldence"  (Railroad  Co.  t.  Ayers,  56  Kan. 
180,  42  Pac.  728);  but  where  the  qnestitms 
are  frlvolons,  Immaterial,  repetitious,  and  run 
to  the  minor  and  subdivided  facts  into  which 
the  prittcpai  fact  may  be  resolved,  and  can- 
not be  fully  and  fairly  answered  without  con- 
fusing the  Jury,  It  is  tbe  duty  of  the  trial 
court  to  refuse  to  submit  them.  In  the  case 
of  BaUway  Go.  v.  Holley,  80  Kan.  465,  1  Pac. 
130,  the  supreme  court  says:  "While,  under 
tbe  law  as  it  now  stands,  it  is  the  duty  of  the 
t!ourt,  at  the  request  of  either  party,  to  di- 
rect the  Jury  to  find  upon  particular  questions 
of  fact,  stated  In  writing  by  such  party,  yet 
such  duty  does  not  make  the  court  a  mere 
mouthpiece  of  either  party  to  submit  any 
questions  presented.  It  Is  the  duty  of  tbe 
coozt  to  revise  the  qneMloiu  presented,  strik- 
ing out  all  which  are  mere  repetitions,  or 
touch  Immaterial  facts,  and  changing  and  ar- 
ranging the  others  so  that  in  a  natural  ordo*, 
clearly  and  briefly,  are  presented  the  ques- 
tions which  are  necessary  to  bring  out  any 
particular  fact  or  fadts  desired."  In  this 
case  126  special  questions  were  submitted. 
The  Jury  answered  all  tbe  questiMis  as  fol- 
lows: "Impossible  to  answer."  The  follow- 
ing is  a  fair  sample  of  the  qnestloos  submit- 
ted: "(30)  How  much  damage  do  you  as- 
sess against  defendant  B.  A.  Burr  for  drlTlng 
plaintiff  from  his  home?  (31)  How  much 
damage  do  yon  assess  against  defendant  B.  A. 
Burr  for  malting  a  personal  assault  upon 
plaintiff?  (32)  How  much  damage  do  you 
assess  against  defendant  B.  A.  Burr  for  beat- 
ing plaltttlfl?  (83)  Hofw  much  damage  do  yon 


assess  against  defendant  B.  A.  Burr  for  bruis- 
ing plaintiff?  (34)  How  much  damage  do 
you  assess  against  defendant  B.  A.  Burr  for 
crippling  plaintUf  ?  (35)  How  much  damage 
do  you  assess  against  defendant  B.  A.  Burr 
for  loading  plaintiff  in  a  lumber  wagon?  (36) 
How  much  damage  do  you  assess  against  de- 
fendant B.  A.  Burr  for  banllng  plaintiff  from 
his  home?  (37)  How  much  damage  do  you 
assess  against  defendant  B.  A.  Burr  for  un- 
loadbig  pbilntiff  bi  a  puUle  highway?  (38) 
How  much  damage  do  you  assess  against  de- 
fendant B.  A.  Burr  for  refusing  plaintiff  to 
live  in  bis  house?  (38)  How  much  damage 
do  you  assess  against  tbe  defendant  B.  A. 
Burr  for  drivhig  plaintUf  from  his  bed?  {4ff) 
How  much  damage  do  you  assess  against  de- 
fendant B.  A.  Burr  for  driving  plaintiff  from 
bis  board?  (41)  How  much  damage  do  you 
^assess  against  defendant  B.  A.  Burr  for  driv- 
ing plaintiff  from  his  cnnn?  (42)  How  much 
damage  do  you  assess  against  defendant  B. 
A.  Burr  tm  taking  from  plataitlfC  a  half  bush- 
el of  potatoes?  (43)  How  much  damage  do 
you  assess  against  defendant  B.  A.  Burr  for 
takhig  from  plaintiff  a  pail  ol  peaches?" 
The  above  questions  were  repeated,  the  name 
of  defendant  KsHee  J.  Bates  behig  inserted 
where  the  name  B.  A.  Burr  appears.  They 
were  again  repeated,  the  name  of  def^idant 
Marion  Lnmpkins  bclnc  Inserted  where  the 
name  B.  A.  Burr  appears.  The  trial  court 
having  submitted  these  questions,  and  tbe 
Jtury  havhig  said  that  it  was  impossible  for 
them  to  answo*,  the  refusal  of  the  court  to 
compel  tbem  to  make  further  answer  to  any 
of  the  questions  was,  In  effect,  a  withdrawal 
of  the  questions  from  the  Jury,  and  Is  the 
same  as  though  the  court  had  refused  to  sub- 
mit them  in  tbe  first  Instance.  City  of  Wy- 
andotte V.  Qlbson,  2S  Kan.  287.  Plahitiffs  In 
error  did  not  ask  tbe  court  to  require  the 
Jury  to  answer  any  particular  question,  but 
Insisted  that  all  should  be  answered.  Under 
tbe  issues  in  this  case,  the  nature  of  the  ques- 
tions conridered,  It  was  not  error  In  the  trial 
court  to  refuse  to  compel  tbe  Jury  to  attempt 
to  make  further  answns.  The  Judgment  of 
the  district  court  will  be  affirmed.  AH  the 
Judges  concurring. 


(S  Kaii.A».  8N) 
OITY  OF  EMPORIA  v.  SHAW. 
(Coort  of  Appeals  of  Kansas,  Soathem  Dqnrt- 

meut,  a  D.    Match  It).  1897.) 
MoNiciPAL  Obdihasoes— Vauditt  — ViOUTIOSI. 

1.  Appellant  was  convicted  of  vtotating  a  dtr 
ordinance,  the  title  and  first  sectioD  of  whi(m 
are  as  follows:  "An  ordinance  to  prohibit  hotel 
porters  and  mnners,  hack  and  bus  men  and  ped- 
dlers from  soliciting  custom  on  the  ^tform  of 
the  passeoger  depot  of  the  Atdiison,  Topeka  & 
Santa  F€  Railroad  C3oni[>aiiy  in  the  dty  of  Em- 
poria, Kansas,  and  at  the  crossing  of  Neodio 
street  and  Third  avenue  in  said  city.  Be  It  or- 
dained by  the  mayor  and  oouncUmen  of  the  city 
of  Emporia:  Section  1.  All  hotel  porters  and 
runners,  back  and  bus  men,  and  peddlers,  are 
prohibited  and  forbidden  to  solicit  custom  or 
patronage  on  any  of  the  platfonns  of  the  paaaen- 
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eer  dnwt  of  the  Atdiison,  Topeka  &  Santa  F6 
Railroad  Company  in  the  city  ot  Emporia,  Kan- 
sas, and  at  the  crossing  of  Neosbo  street  and 
Third  arenne  in  said  city:  provided,  however, 
that  the  standing  th«r  hBcka  or  omnibuBea  or 
their  horses  by  hack  men  witbin  four  feet  of  the 
north  edge  of  the  platform  shall  not  be  consid- 
ered a  violation  of  uie  provieiona  of  this  section: 
and  provided,  forther,  that  the  sdlins  of  news- 
papers shall  Dot  be  considered  a  violation  of  this 
section."  HM,  that  the  exception  stated  in 
said  section  does  not  render  the  ordinance  in- 
valid. 

2.  Mere  change  of  ownerdiip,  or,  peiliapa,  more 
correctly,  in  the  name  of  ttie  owner,  which  did 
not  affect  the  character  of  the  depot  and  plat- 
forms and  the  nature  of  their  nsea,  or  their  rela- 
tion to  the  public,  h^d  not  to  have  suspended  the 
operation  of  the  ordinance. 

(Syllabus  by  the  GonrU 

Appeal  from  district  court,  Lyon  county; 
W.  A.  Randolph,  Judge. 

W.  Shaw  was  convicted  of  violating  an  or- 
dinance of  the  city  of  Emporia,  and  he  ap- 
peals. Affirmed. 

Madden  Bros.,  for  appellant.  J.  Jay  Buck, 
aty  Atty.,  and  H.  D.  Dlckaon.  Go.  Atty.,  for 
appellee. 

MILTON,  J.  Defendant,  a  back  driver, 
was  convicted  In  the  police  court  of  the  city 
of  Emporia,  and  afterwards  in  the  district 
court  on  appeal,  of  violating  an  ordinance  of 
said  city,  which  ordinance,  with  Its  title,  la 
as  follows: 

"An  ordinance  to  prohibit  hotel  porters  and 
mnners,  hack  and  bus  men  and  peddlers 
from  Bf^lciting  custom  on  the  platform  of 
the  passenger  depot  of  the  Atcheeon,  To- 
peka &  Santa  F6  Railroad  Company  In  the 
city  of  Emporia,  Kansas,  and  at  the  cross- 
ing of  Neosho  street  and  Third  ETenue  in 
said  city. 

"Be  It  ordained  by  the  mayw  and  oonncU- 
men  of  the  ctty  of  Emporia: 

"Section  1.  All  batti  porters  and  mnners, 
hack  and  bus  men,  and  peddlers,  are  prohibit- 
ed and  forbidden  to  solicit  custom  or  patron- 
age on  any  of  the  platforms  of  the  passenger 
depot  ot  the  Atchison,  Topeka  &  Santa  F6 
Bailmad  GomEtany  In  the  dty  of  Emporia, 
Kansas,  and  at  the  crossing  of  Neosho  street 
and  Third  arenue  in  said  dty:  provided, 
however,  that  the  standing  hy  ttielr  hacks 
or  omnibuses  or  their  horses  by  hack  men 
within  four  feet  of  the  north  edge  of  the  plat- 
form shall  not  be  conaidered  a  violation  of 
the  provisiona  of  this  section:  and  provided, 
further,  that  the  selling  of  newspapers  shall 
not  be  considered  a  violation  of  this  section. 

"Sec.  2.  Any  person  or  persons  violating  any 
of  the  provisions  ot  section  one  of  this  ordi- 
nance shall,  upon  conviction  thereof,  be  flned 
In  any  sum  not  less  than  $1.00,  nor  exceeding 
$25.00  and  costs,  and  shall  stand  annmltted 
until  sudt  fine  and  costs  are  paid. 

"Sec.  3.  This  ordinance  shall  take  dtect 
from  and  after  Its  publication. 

"Approved  May  6, 1885." 

The  complaint  charged  the  offense  to  have 
been  committed  on  January  21,  18Ui.  Appel- 


lant makes  fire  speclflcatkms  of  error,  as  M- 
lows:  "(1)  The  ordinance  is  vh^tive  of  sec- 
tlou  9,  Cities  of  the  Second  Glass  Act,  which 
requires  the  subject-matter  of  the  ordinance 
to  be  clearly  expressed  In  the  tlUe.  (2)  The 
ordinance  is  illegal.  unreasonaUe,  and  In  re- 
Btraint  of  trade.  (3>  The  ordinance  in  ques- 
tion la  partial  and  uncertain.  (4)  There  is  a 
fatal  variance  between  the  ordinance  and  the 
complaint  and  proof.  (6)  The  evidence  does 
not  Justify  the  Judgment" 

We  shaU  change  the  order  for  convenience 
of  consideration. 

As  to  the  fifth  spedflcation,  we  think  the 
evidence  snfficl^tly  sustains  the  Judgment. 

^e  fourth  requires  Utile  more  than  a  state- 
ment of  the  facts.  On  the  trial  the  city  made 
the  following  admission:  "It  Is  admitted  and 
agreed  that  the  Atchison,  Topeka  &  Santa  F6 
Railroad  Oompany  moved  Into  the  stone  depot 
building  between  Rural  and  Neosho  streets, 
in  this  city.  In  1880;  that  a  mortgage  on  the 
railroad  was  foreclosed,  and  in  the  reorganiza- 
tion of  the  company  It  took  the  name  of  the 
Atchison,  Topeka  &  Santa  ¥6  Railway  Com- 
pany, a  separate  organtotlon,  under  the  laws 
of  the  state  of  Kansas;  that  It  took  out  a  new 
charter  under  the  name  of  the  Atchison,  To- 
peka &  Santa  F6  Railway  Company;  that 
said  company  took  poasesskm  of  the  road  In 
January,  1896,  and  has  continued  to  own  and 
operate  the  railroad,  and  all  the  platforms 
and  appurtenances  thereto.  Uicludlng  the  plat- 
forms spoken  of  In  the  evidence  in  this  case." 
The  ordinance  has  been  in  force  since  1885. 
If  it  was  not  Invalid  for  some  other  reason, 
it  remains  In  force  as  to  the  place  It  describes. 
Mm  change  of  ownwshlp,  or,  perhaps,  more 
correctly.  In  the  name  of  the  owner,  which 
did  not  affect  the  chamcter  ftf  the  depot  and 
platforms,  and  the  nature  of  their  uses,  ot 
their  ration  to  the  public,  cannot  be  bdd  to 
have  suspended  the  operation  ot  the  ordi- 
nance. 

Turning,  now*  to  the  first  spedflcatlMi  of 
error:  Couna^  call  attentiim  to  section  9,  c. 
19,  Gen.  St  1880,  relating  to  citlee  of  the  sec- 
ond class,  which  provides  **that  no  ordinance 
shall  contain  more  than  <Hie  subject,  which 
shall  be  clearly  expressed  In  the  tHle."  We 
quote  from  appellant's  brief:  "A  part  of  sec- 
tion 1  of  the  ordinance  In  qoestion  prohlUta 
hotelmen,  busmen,  etc.,  from  stdldtlng  caa- 
tom.  etc.,  but  contains  a  proviso  within  Ita 
body,  which  becomes  a  part  of  Its  texture, 
that  attempts  to  regulate  the  business.  Sec- 
thin  2  provides  a  criminal  liability  for  those 
who  violate  section  1;  that  Is,  vlobUe  It  In 
the  terms  of  Its  proviso.  It  is  dear  to  be 
seen  that  the  title  of  the  ordinance  Is  not 
broad  enough  to  embrace  section  1  In  the 
terms  of  its  proviso.  Section  1,  In  the  terma 
of  its  proviso,  is  regulative  in  its  nature,  and 
not  prohibitive.  The  supreme  court  has 
in  City  ot  Emporia  v.  Volmer,  12  Kan.  630, 
that  the  words  *re8traln'  and  'regulate*  are 
not  synonymous  with  *proliiblt'  Applylns 
this  rule,  a  title  that  prohibits  would  not  In- 
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dnde  restraint  or  leffnlatton.  Stebbliu  r. 
Mnjet,  38  Kan.  675.  16  Pa£.  745."  Aa  we 
raad  tiie  tltte  of  tlw  tffdliuuice,  It  purports  to 
prohiUt  fire  daaaes  ot  jwople  turn  aolleltliig 
eostom  on  Oie  railroad  platforms  at  the  depot 
and  at  iba  intttsectlon  of  Neosho  street  and 
Tblrd  avenue,  to  wit,  botd  porters  and  run- 
ners, hackmep,  bosmen,  and  peddlers.  An 
aK»arent  enseptlon  Is  made  In  section  1  of 
the  (wdinance  In  relation  to  backmen  and  bus- 
men, bnt  this  exc^tlim  does  not  constltate  a 
departure  from  the  parposes  of  the  ordinance, 
as  «]^»8sed  In  the  title  thereof.  It  does  not 
penult  driven  of  hacks  and  oninlbnses  to  "ao- 
Uett  custom  or  patronage"  on  the  platforms 
mentioned  In  the  ordinance  bntltdedares  thai 
oortaln  othw  acts  <m  tiie  part  of  such  drivers 
shall  not  be  considered  as  a  violation  of  the 
ordinance.  The  reason  tor  this  provision  Is 
obvlona.  Drivers  of  backs  and  omnibuses 
moat  nae  a  portion  of  the  depot  platforms  In 
order  to  accommodate  persons  who  are  enter- 
tag  or  leaving  sodi  vehicles.  If  there  were 
no  exception  in  the  ordinance,  tbe7  would 
not  dare  receive  or  unload  passengers  at  the 
^atforma;  hence  a  great  incouTenlence  to  the 
public  would  result  Betides,  if  no  exception 
were  made,  and  drivers  of  such  vehicles 
should  use  the  platforms  onl7  for  receiving 
their  [lassengeni.  It  would  be  almost  Impossible 
to  dlstlngnish  between  this  act  and  the  act  of 
soliciting.  The  ordinance,  therefore,  recog- 
nlsee  the  nature  of  the  case  to  which  it  Is  to 
be  applied. 

As  to  the  second  and  third  spedflcatlons  of 
error,  counsel  deny  the  power  of  the  city 
council  to  pass  the  ordinance  In  Question,  and 
contend  that  the  power  to  pass  an  ordinance 
mnst  be  vested  the  legislature  In  the  gov- 
Knlng  body  of  a  city  In  egress  terms,  or  be 
necessarily  Implied  In  and  Incident  to  the 
powers  expressly  granted,  and  must  be  essen- 
tial to  the  dedared  purposes  of  the  corporsr 
tktn.  Tbey  further  claim  that  powers  en- 
croaching upon  the  rights  of  the  public  or  of 
Individuals  must  be  plainly  and  literally  con- 
ferred by  the  diarter;  that  the  ordinance 
must  be  reasonable,  not  inconsistent  with  the 
laws  of  the  state,  not  repugnant  to  funda- 
mental rights,  and  not  partial  or  unfair.  The 
case  of  Anderson  v.  Olty  of  Welllngbou,  40 
Kan.  173.  19  Pac.  719,  Is  cited  as  sustaining 
such  claims.  In  that  case  the  ordinance  de- 
clared It  unlawful  for  any  person  or  persons, 
society,  association,  or  organization,  to  pa- 
rade any  pnUtc  street  of  the  dty  of  Welllng- 
toD  shoutliv,  singing,  or  beating  drums  or 
tambourines,  or  playing  upon  any  other  mutic- 
al  instrument,  or  doing  any  other  act  design- 
ed m  Intended  or  ealcolalsd  to  call  together 
an  nansual  crowd  or  congregation  of  people 
OB  any  of  said  pnUlc  streets,  without  the 
consent  of  the  mayor  of  said  city.  The  court 
held  that  the  rl^  of  the  pet^le  to  aasemble 
in  the  street  for  any  lawfol  purpose  oonld  not 
be  aMdged  by  the  dty  council,  and  that  the 
greatest  exercise  of  power  in  such  direction 
by  a  dtr  conndl  would  be  to  prescribe  r^o- 


latlona  respecting  parades  and  tmaaVDm 
The  court  used  tba  tidiowbig  language:  "AH 
t^-lawB  made  to  regulate  parades  must  Ox 
conditions,  npcm  K^lch  all  posons  or  asso* 
datlons  can  move  upon  the  puUie  streets,  ex- 
pressly and  Intelligently,  such  conditions  op- 
eratlng  on  all  of  the  same  class  alike,  and  be- 
Ing  reasonable  in  th^  requirements,  and  not 
oppressive  In  their  c^wratlon,  and  must  not 
give  the  power  of  permitting  or  restraining 
processions  to  an  unr^^dated  official  dlscre- 
Uon."  We  observe  that  the  case  at  bar  is 
entirely  difterent  firom  the  one  dted.  Ben 
the  eoundU  in  the  interest  of  the  paUic,  and 
for  Its  protection,  comfort,  and  conv^ence. 
has  pndiiblted  the  exercise  of  certain  voca- 
tions at  a  certain  place.  All  who  travd  can- 
not but  appreciate  such  a  regulation.  We 
think,  too,  that  sections  81  and  68  of  the  act 
relating  to  dtles  of  the  second  dass  confer  a 
large  discretion  upon  the  councils  of  such 
cities  as  to  tbe  passage  of  ordinances  and  r^- 
ulatlons  which  may  be  deemed  expedient  for 
the  maintenance  ct  the  peac^  good  govern' 
ment.  and  wel&re  of  the  dty.  It  appears  tbat 
the  line  within  whlcb  backmen  and  busmen 
were  permitted  to  operate  was  clearly  marked, 
and  that  the  defmdant  admitted  to  two  wl^ 
nesses  that  he  knew  he  was  six  feet  or  more 
beyond  tbe  line.  We  cannot  hold  that  the  or- 
dinance Is  partial  and  uncertain,  nor  that  It  Is 
an  nnreasonaUe  exercise  of  the  powers  pos- 
sessed by  the  dty  conndL  The  Judgment  of 
the  trial  court  Is  affirmed.  AU  the  Judges 
concurring. 

<6  Kan.  A.  796) 
PILCHER  et  ai.  v.  BROWN  et  at 

(Conrt  of  Appeals  of  Kansas,  Southern  Depart* 
ment,  a  D.    May  20,  189S.) 
Rbvbhsai.  oiT  Appbal. 
Where  an  answer  and  tiie  evidence  in  suih 
port  thereof  fftDed  to  make  out  any  defense^  the 
Judgment  <tf  Hie  trial  court,  which  was  manl- 
fesuy  controlled  thereby,  will  be  reversed,  not- 
withstanding no  objection  to  such  answer  and 
evidence  was  made  by  plaintiffs  la  the  trial  «C 
flie  action. 
iSyllabns  by  the  CourL) 

Brror  from  district  court,  I^yon  county; 
Charles  B.  Graves,  Judge. 

Action  by  Louise  O.  H.  Pilcher  and  otiien 
against  W.  H.  Brown  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error.  Re- 
versed. 

X.  O,  Pickering,  for  plaintiffs  In  error.  Beck 
&  Spencer,  for  defendants  in  error. 

HILTON,  J.  In  this  acUon  the  plaintiffs 
sought  to  recover  from  the  defendants  Brown 
&  Oo.,  a  Arm  composed  of  W.  H.  Brown  and 
N.  B.  Griffith,  the  sum  of  $1,800  and  interest; 
on  account  of  a  certain  real-estate  transac- 
tion. Flaintifb  purchased,  under  a  wrttten 
contract,  a  tract  of  land  In  Lyon  county, 
from  the  agent  of  defendant  Lewis,  on  June  6, 
1887.  On  June  8.  1887,  Lewis,  not  being  ad- 
vised of  such  sale,  personally  sold  the  same 
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tract  to  Blown  &  Co^  and  executed  and  de- 
livered to  them  bts  bond  for  a  deed,  con- 
taining the  usual  covenant  for  a  conveyaDce 
of  the  land  by  warranty  deed,  subject  to  a 
mortgage  or  mortgages  amounting  to  $1,500, 
upon  payment  of  the  full  consideration  In 
said  Instrument  expressed,  to  wit,  $1,800,  evi- 
denced by  two  notes,  one  for  $800,  due  Sep- 
tember 8,  1887.  and  one  for  $1,000,  due  June 
8,  18Sa  The  bond  for  deed  was  recorded  on 
June  15,  1887.  On  June  20,  1887,  plaintiff's 
completed  their  purchase  nnder  the  contract, 
paying  a  total  consideration  of  $1,800,  and 
assuming  a  mortgage,  which  was  stated.  In 
the  warranty  deed  on  that  day  executed  and 
delivered  to  them  ^^y  Lewis,  to  be  $1,700.  The 
deed  contained  this  clause:  'The  above-de- 
scribed land  Is  free  and  dear  of  all  Incum- 
brance! whatever,  except  a  mortgage  of  $1,- 
700  on  the  same  land,  together  with  a  bond 
for  deed  held  1^  Griffith  A  Brown  on  the  same 
land."  The  deed  was  recorded  Jane  25, 1887. 
Believing  themsdvea  to  be  In  possession  of 
the  land,  on  August  1,  1SS7,  plahitlffs  Insti- 
tuted an  action  against  Brown  &  Co.  to  quiet 
title,  expecting  to  set  aside  the  bond  for  a 
deed  held  "by  the  latter.  After  making  the 
<teed  to  plalntlffB,  Lewla  bad  tendered  to 
Brown  ft  Oo.  $3)0  and  the  notes  received 
from  them.  In  their  answer  and  cross  peti- 
tion Brown  ft  Co.  set  up  thdr  equitable  title 
under  the  bond  fbr  a  deed,  and  asked  to  bave 
their  title  quieted  as  against  plaintiffs*  claim. 
The  district  court  found  aulHtantially  the 
tangxAng  facts,  and  decreed  that  Brown  A 
Oo.'f  title  should  be  quieted.  Plaintiffs  car^ 
ried  the  cue  proceedtngs  In  error  to  tbe 
■oiKeme  cour^  which,  at  the  Januai^,  1891, 
term,  alBrmed  the  judgment  of  the  trial  court 
See  PUcher  t.  Brown,  46  Kan.  102,  2B  Pac. 
C65,  where  a  more  complete  statement  of  the 
facta  appears.  On  March  2,  1891,  plaintiCb 
commenced  this  action,  ae^ng  to  obtain  an 
OTder  c<mipdling  Lewis  to  deposit  $200  and 
Oie  two  notes  faerelnbefwe  mentioned  with 
the  clerk  of  tbe  court,  and  a  further  decree 
adjudgtog  plaintiffs  to  be  enticed  to  said 
notes  and  to  a  recovery  of  the  amount  due 
thereon  from  Brown  ft  Go,  The  answtt  of 
tbe  latter  contained  the  following  averment: 
**That  these  answering  defendants  bave  fully 
performed  all  the  conditions  of  said  bond  on 
their  part  to  t>e  performed,  and  on  September 
10^  1888,  duly  paid  off  said  notes  so  given  by 
them  to  said  Wm.  M.  Lewis,  and  took  up  the 
same,  and  since  th^  have  ever  been  and  now 
are  entitled  to  a  complete  and  perfect  deed  to 
■aid  premises." 

The  only  evidence  to  Bustain  this  averment 
was  as  follows:  Wm.  M.  Lewis,  on  behalf 
of  defendants,  testified:  "I  know  the  land.  I 
made  a  bond  for  a  deed,  June  8,  1887,  to 
Brown  ft  Co.  At  that  time  I  had  not  heard 
that  Qlendenning  and  Sawyer  bad  sold  tbe 
land.  Deed  made  June  20,  1887.  Deed  recit- 
ed former  Incumbrances  and  conveyances. 
When  I  made  deed  I  took  an  Indeinnl^  bond 
from  plaintiffs.   P.  G.  Sawyer  did  the  busi- 


ness with  me.  I  was  urged  to  make  deed, 
but  told  them  that  I  bad  given  bond  for  deed 
upon  which  I  was  liable,  and  they  gave,  me  a 
bond  to  indemnify  me  against  this  bond; 
whereupon  I  agreed  to  give  them  tbe  deed. 
After  former  suit  I  sent  bond  to  plaintiffs  to 
be  used  as  evidence  In  that  case.  Have  never 
seen  It  since.  Do  not  Imow  where  It  is.  The 
condition  of  it  was  to  save  and  protect  me 
against  all  loss  and  liability  on  account  of 
deed  or  bond.  •  •  •  September,  1888,  I 
setUed  with  Brown  ft  Co.,  and  gave  them 
back  the  notes  and  paid  them  tbe  costo  ex- 
pended, and,  after  settlement,  got  from  them 
only  about  $10  In  Ued  of  notes  surrendered." 
T.  D.  Griffith,  on  behalf  of  defendants,  tes- 
tified: "I  am  husband  of  K  S.  Griffith,  one 
of  the  ttim  of  Brown  ft  Co.  I  represent  her 
In  an  matters.  Brown  ft  Co.  got  nothing  of 
the  rents  1887.  I  had  tbe  bond  for  a  deed. 
It  waa  used  as  evidence  on  the  triaL  I  bave 
never  seen  It  since.  I  read  It  carefully.  Its 
provisions  Indemnified  ua  against  all  loss  and 
expenses  that  might  follow  on  account  of 
deed.  We  settled  with  Lewis,  and  took  np 
our  notes,  and,  after  deducting  our  losses  on 
account  of  Incumbrances  on  the  land  when 
we  bought,  and  costs  and  expenses  of  suit, 
we  paid  bim  tbe  balance,  $10.  We  had  all 
the  items  of  expense  tha«,  and  we  agreed 
upon  them,  and  settled." 

The  trial  court  made  the  following  findings 
of  fact  and  conclusions  of  law: 

**E1ndlng8  of  Fact 

"0)  On  August  1,  1887,  the  i^alntlfEB 
brought  suit  in  this  court  to  obtain  possession 
of  the  land  In  controversy.  In  that  suit  "Qie 
defendants  W.  B.  Brown  ft  Co.  were  ad- 
judged to  be  the  owners  of  tbe  land,  and 
their  title  thereto  was  quieted.  That  judg- 
ment was  afterwards,  and  before  the  com- 
mencement of  this  BvSt,  affirmed  In  tbe  so- 
preme  court 

"(2)  In  September,  1888,  ttie  defendants. 
Lewis  and  Brown  ft  Co.,  had  a  settiement. 
which  resulted  in  the  surrender  hf  Lewis  of 
the  notes  of  Brown  ft  Oo.  held  by  talm,  and 
the  payment  by  Brown  ft  Co.  to  Ijewls  of  tbe 
sum  of  $10,  wfalcb  was  a  complete  settiement; 
as  between  them,  of  the  contract  of  purchaas 
stated  In  paragraph  d  of  the  agreed  state- 
ment of  facto  h^in. 

"(3)  After  the  purchase  of  the  land  hf 
Brown  ft  Oo.  of  Lewte,  and  before  said  set- 
tiement. Brown  ft  Co.  paid  out  in  extlnguldi- 
ment  of  Incumbrances  on  said  land,  and  In 
expenses  Incurred  in  defending  the  suit  here- 
inbefore mentioned,  an  amount  which.  It 
allowed  as  a  set-off  against  said  notes,  wotild 
extinguish  them,  except  the  sum  of  $10. 
The  amounts  so  paid  out  by  Brown  ft  Oo. 
were  consented  to  by  Lewis,  and  allowed  by 
him  as  a  set-off  against  tbe  notes  aforesaid. 
The  amounts  so  paid  by  Brown  ft  Co.  were 
additional  to  the  Incnmbrancea  and  charges 
assumed  them  In  the  bond  for  deed  which 
they  received  f^m  Lewis,  and  irtdcb  Is  nm^ 
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Uon«d  In  paragntpb  6  of  tbe  agreed  state- 
ment  of  facts  herein. 

"(4)  Long  pAot  to  the  parment  of  Bromi  ft 
Go.  vt  any  of  the  incamlflnuiceB  or  ezpnues 
iforeMld,  and  long  before  43ie  MtOonuit 
with  Lewis,  Brown  &  Co.  bad  actoal  and  con- 
ttnictlTe  notice  of  tbe  jmndiaBe  made  1^ 
said  plidntlflB  of  said  land  on  June  6,  1887, 
and  of  the  convvyance  tluueof  bf  Idwls  to 
[dalntlffa 

*^3)  The  two  notes  for  $1,800,  whlcA  Lewis 
mrrendered  to  Brown  ft  Oo.  at  tile  settlemnLt 
aforesaid,  were  the  same  notes  that  were 
0Ten  iQr  Brown  ft  Oo.  to  Lewis  as  a  part  of 
fbe  purcbase  price  of  said  land.  Lewis  nerw 
parted  with  sidd  notes,  but  was  the  owner 
and  hfddertbereof  continuously  from  the  time 
be  recetved  them  fnnn  Brown  ft  Co.  until  he 
ranreiidered  them  at  the  setttement  aforesaid. 

"<6)  Kx>wn  ft  Oo.  have  not  paid,  or  oftered 
to  pay,  to  the  plalntuts  any  part  of  the  pur* 
fbase  price  of  said  land  represented  by  said 
two  notes.  The  i^ntUEs  had  no  knowledge 
of  aaSd  8ettI«D»t  by  Lewis  and  Brown  ft 
Gq..  nor  of  the  summder  of  said  notes,  and 
never  consented  thereto.  The  plalntUto  of- 
tared  to  convey  said  land  to  Brown  ft  Oo. 
jnfion  payment  by  them  of  the  pundiase  UMm- 
ey  represented  hy  said  two  nrtes. 

"(7)  The  plalntltTs  nevw  received  any  of 
the  crops  grown  on  said  land  In  the  year 
1887  which  belonged  to  defendants  Brown  ft 
Co.,  and.  If  thegr  had,  the  statute  of  limita- 
tions wtndd  prevent  a  recovery  therefor. 

**OoncInBlons  of  Law. 

"0)  The  plalntUft,  their  purdiase  and 
conveyance  from  Lewis,  became  subrogated 
to  the  rights  of  Lewhi  as  against  Brown  & 
Co.,  and  bad  flie  right  to  rective  from  Brown 
ft  Co.  whatever  would  thereafter  become  due 
on  the  notes  hdd  by  Lewis  as  between  Lewis 
and  Brown  ft  Oo. 

"<2)  Brown  ft  Go.  had  the  rl^t  to  axtin- 
gulidi,  l7  payment,  any  Incumbrances  on  the 
land  described  In  their  bond  for  a  deed  which 
they  did  not  In  terms  assume,  and  recover 
from  Levria  the  amount  so  paid. 

"&i  The  iriaintlfrs,havlng  Indemnified  Lew- 
Is  against  Itiss  ^irtilch  he  might  sustain  on  ao- 
coont  of  tbe  b(md  toe  a  deed  to  Brown  ft  Co., 
cannot  complain  of  Brown  ft  Co.  for  retaln- 
bog,  out  <it  the  amount  due  on  tbe  Lewis 
notes,  the  expenses  Incmred  by  them  In  de- 
fending the  suit  which  plalntUfs  toooght  fcr 
the  purpose  of  depriving  them  of  tbe  right 
which  they  obtained  under  said  bond  for  a 
deed. 

"(4)  Tbe  plaintiffs  ought  to  recover  the  sum 
of  f  10  and  omts  of  suit  against  both  Lewis 
and  Brown  ft  Oo." 

An  Issue  raised  In  the  answer  of  Brown  ft 
Oo.,  as  to  the  rental  of  tbe  land  for  the  year 
1887,  is  eliminated  firom  the  iffeaent  inquiry 
tar  finding  No.  7.  PIalntlfl!s  make  tbe  fol- 
lowing specifications  of  error:  "<1)  The 
court  erred  In  Its  second  finding  of  fact;  the 
evldoice  to  somport  the  sanw  btdng  InsuflL- 
51P.~16 


dmt  and  wholly  humatetlal  (2)  The  conR 
erred  In  Its  third  finding  of  fact;  tiie  erldmce 
being  immaterial  and  Insuffirient  to  support 
the  same.  The  latter  clause  of  said  third 
finding  of  fact  Is  unsupported  by  any  evi- 
dence whatevw.  ^  The  court  erred  In  Ita 
third  conclusion  of  law;  the  same  being  un- 
supported by  any  material  evidence  or  any 
fining  of  fact,  and  is  contrary  to  law.  (4) 
The  court  erred  in  Its  fourth  concluslott  of 
law,  and  In  its  judgment;  being,  under  the 
law  and  the  evidence  in  tUa  case,  too  small. 
01)  The  court  erred  In  overmUng  plidntiffs' 
motion  few  ju^ment  on  the  findings  of  fact 
for  the  full  amount  of  nld  notes,  to  wit, 
$1,800  and  Interest  (6)  The  court  catied  In 
overraBng  idalntlfls'  motion  for  a  new  triaL" 
Plaintiffs'  motion  fOr  Judgment  oa  the  find- 
ings of  fact  and  thdr  motion  for  a  new  trial 
were  overruled.  The  motion  for  a  new  trial 
amtalned  a  large  number  of  grounds,  and 
snflleientiy  raised  the  questions  here  eonsld- 

CKd. 

The  last  paragraph  <^  finding  No.  3  Is  not 
supported  ^  evidence^  as  the  record  Calls 
to  show  that  any  Incumbrance  In  addition  to 
that  meiMlmed  In  the  ixnid  for  a  deed  was 
paid  by  Brown  ft  Oo.  The  first  eonduslon  of 
law  Is  eoirect 

After  Lewis  had  made  a  warranty  deed 
eonvqring  the  j^iwnlses  to  plaintiffB,  he  had  no 
furflier  authority  to  deal  concerning  the  same. 
IbB  notes  ought  not  to  have  been  turned 
over  by  him  to  Brown  ft  Oo.  He  was  not  a 
party  to  the  first  action,  bat  the  parties  there- 
to were  bound  by  the  pendency  thereof. 
Oonnael  for  defadants  say  ta  their  brief: 
*mie  first  suit  was  turought  August,  1887. 
Plalntlfls  therein  claimed  tbe  land,  and,  be- 
ing beaten,  went  to  the  supreme  court  on 
that  dabn.  There  was  a  eontinuoua  lis  pen- 
dens, and  that  case  was  decided  January  10, 
ISat  This  suit  waa  brought  March  2,  1801, 
and  waa  the  first  anggeBtion  that  plaintiffs 
bad  any  claim  agalntt  Brown  ft  Co.  Brown 
ft  Go.  had  made  a  perfiBCt  setUemoLt,  S^tem- 
ber,  1888,  wltli  Lewla"  It  Is  hardly  consist- 
ent to  speak  In  the  same  connection  ctf  the  lis 
pendens  and  of  the  right  of  Brown  ft  Co.  to 
settle  with  Lewis.  We  think  the  evidence  as 
to  the  alleged  settlement  was  wholly  Incom- 
petmt.  PlaintUfa  were  no  more  bound  by 
the  agreement  Lewis  made  with  Brown  & 
Co.  in  September,  1888  (<tf  which  th^  were 
ta  tMLCt  Ignorant),  than  they  would  have  been 
an  agreement  between  any  othar  person 
and  Brown  ft  Oo.  Notwithstanding  the  erl- 
drace  shows  that  tbe  notes  were  Burrendravd 
in  September,  1888.  by  Lewis  to  Brown  &  Oo., 
tiie  oMigatton  of  the  latter  to  plaintiffs,  under 
the  terms  of  the  bond  for  a  deed,  waa  undis- 
charged. The  averm^t  of  the  answw  here. 
InbefiHre  set  out  as  to  payment  of  the  notes 
Is  equivocal.  It  can  be  read  to  mean  that 
the  two  notes  Brown  &  Co.  gave  In  pm-chas- 
Ing  the  land  were  paid  to  Lewis  or  that  th^ 
were  paid  to  plaintiffs.  It  given  the  first 
meaning,  the  answer  states  no  defense;  if 
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the  second,  It  flnda  no  support  In  tbe  evidence. 
This  answer  was  not  attacked  In  the  trial 
court,  and  It  wlU  therefore  be  considered  as 
stating  a  defense.  But  which  of  these  two 
defenses  is  averred?  EJvldently,  that  Brown 
&  Co.  had  paid  to  Lewis  the  amount  due  on 
the  notes.  The  conclusions  of  law,  with  the 
exception  of  the  first  one,  with  which  the 
others  are  Irreconcilable,  show  that  the  trial 
court  regarded  the  answer  as  setting  up  this  ■ 
defense.  The  testimony  offered  by  the  de- 
fendants relates  only  to  this  pr(^K>3ltion.  The 
answer  appears  to  be  what  Judge  Elliott  In 
bis  Appellate  Procedure  calls  a  "bad  answer." 
We  quote  from  section  4M:  "There  is  a  class 
of  cases  which  seem  to  trench  npoQ  the  gen- 
eral rule  that  questions  upon  pleading  or 
questions  concerning  the  failure  to  plead 
must  be  first  presented  to  the  trial  court  and 
Its  decision  invoked.  •  •  •  The  rule  cases 
to  which  reference  is  made  as  creating  a^ar- 
ent  exceptions  to  the  general  doctrine  are 
those  tn  which  it  is  held  that  evidence  prov- 
ing a  bad  answer  will  not  support  a  judgment 
in  favor  of  defendant  Properly  limited  and 
applied,  the  doctrine  of  these  cases  is  not  at 
variance  with  principle,  but  It  is  one  to  be 
carefully  confined  within  reasonable  limits. 
The  doctrine  may  be  upheld  where  the  evi- 
dence wholly  fails  to  make  out  a  defense; 
that  Is,  where,  conceding  all  that  It  fairly 
tends  to  prove,  the  defense  falls  as  to  SMne 
material  point."  McCloskey  v.  Carpenters' 
Union,  67  Ind.  83;  Dorman  v.  State,  56  Ind. 
454;  Frdtag  v.  Burke,  45  Ind.  38;  Telegr^A 
Co.  V.  Fenton,  52  Ind.  1.  And  from  sect! on 
486:  "It  Is,  in  truth,  not  because  the  answer 
is  Insuffldent  that  a  Judgment  is  vulnerable 
In  a  case  of  the  class  under  consideration,  bnt 
the  Judgment  Is  subject  to  attack,  as  there  is 
no  evidence  upon  which  the  law  wIU  p«mlt 
a  recovery  1^  defendant  He  fails  because 
he  has  no  evidence  t»  establish  a  fact  or  facts 
essential  to  a  recovery,  not  because  he  has  an 
insufficient  answw,"  Also  from  section  486: 
"The  appeal  by  the  plain*^iff  brings  up  the 
case  on  the  evidence,  and  he  may,  with  entire 
propriety,  insist  upon  a  reversal  If  no  de- 
fense is  established,  although  he  may  not 
have  assailed  the  answer  In  the  court  below, 
provided,  of  course,  that  be  ihete  made  the 
proper  motion  and  reserved  the  pn^ier  »cep- 
tlons.  He  cannot,  to  be  sure,  assail  the  an- 
swer for  the  first  time  on  appeal,  but  be  may 
attack  the  proof;  for  It  Is  one  thing  to  attack 
the  proof  and  another  to  attack  a  pleading." 
Applying  such  tests  to  the  answ»  of  Brown 
&  Co.,  as  supported  by  their  evidence,  and  giv- 
ing that  evidence  its  full  force,  they  have  not 
made  out  a  legal  def^ise.  The  Judgment  of 
the  trial  court,  being  unquestionably  based 
on  this  unsubstantial  foundation,  cannot 
stand.  If  Brown  &  Co.  were  obliged  to  dis- 
charge, and  did  discharge.  Incumbrances 
against  the  land  other  than  those  mentioned 
in  the  bond  for  a  deed,  and  If  they  are  enti- 
tled to  credits  as  against  the  remaining  part 
of  the  conslderatkn  promised  by  them  to  be 


paid  for  the  land,  all  these  matters  can  be 
proven  and  adjusted  in  another  trial.  The 
Judgment  of  the  trial  court  Is  reversed,  and 
the  case  Is  remanded,  with  Instructions  to 
grant  a  new  trlaL  All  the  Judges  concuirlng. 


STNDICATK  IMP.  CO.  et  al.  T.  BRADLEY. 
(Supreme  Court  of  Wyoming.    Dec.  22,  1897.) 

IKTSREST  ON^  JCDOMBXTS  —  RepbAL  OT  StaTDTE  — 

FBXAr.TT  FOR  Pkivolods  Appbal— Rb- 

VIBW— QCSSTIOSS  PRESBKTRtt. 

1.  Laws  1895,  p.  55,  which  fixes  the  rate  of 
interest  on  judgments,  did  not  repeal  Rev.  St 
1887,  I  3130,  providing  that  on  affirming  a  Judg- 
ment the  supreme  court  may,  if  the  appeal  was 
frivoloQs,  impose  a  penalty  of  1  per  cent,  addi- 
tional interest  on  the  judgment  fur  the  time  the 
execution  was  stayed. 

2.  In  computing  the  amount  due  on  a  judgment 
affirmed  on  appeal,  where  the  court  has  ordered 
1  per  cent  additional  interest  ander  Bev.  St 
1887,  §  3130,  as  a  penalty  for  a  frivolous  appeal, 
tixe  iuteretit  should  not  be  compounded  on  the 
date  of  the  final  order  of  the  supreme  court; 
neither  does  the  judgment  l>ear  the  1  per  cent 
additional  interest  after  tiie  final  order  of  the 
supreme  court. 

3.  A  motion  for  a  new  trial  on  the  ground 
"that  the  decision  is  not  sustained  by  sofficient 
evidence,  and  is  contrary  to  law,"  does  not  pre- 
sent the  question  of  error  in  assessment  of  dam- 
ages, as  provided  by  Rev.  St.  1887,  I  2052, 
subd.  5;  and  that  question  cannot,  therefore,  be 
ground  for  reversal. 

Error  to  district  court,  Lanunie  county; 
Charles  W.  Bramcl,  Judge. 

Action  upon  a  supersedeas  bond  by  Cbester 
B.  Bradley  against  the  Syndicate  Improve- 
ment Company  and  others.  There  was  a  Judg- 
ment for  plalntUE,  and  defendants  bring  et- 
ror.  Affirmed. 

Burke  &  Fowler,  for  philntifTs  In  error. 
John  W.  Lacey,  for  d^endant  In  errcw. 

FOTTBR,  C.  J.  T^ts  Is  an  action  upon  an 
nndertaking  given.  In  {Hirsnance  of  the  stat- 
ute, to  stay  execution,  pending  proceedings  in 
«ror,  upon  a  judgment  recovered  by  Chester 
B.  Bradley  agadnst  the  Syndicate  Improve* 
ment  Company  in  the  district  court  for  Natro- 
na county.  That  Judgment  was  affirmed  by 
this  court  Improvemwt  Co.  Bradley,  48 
Pac.  79.  It  haTlng  been  determined  that 
there  was  no  reasMuible  cause  for  the  proceed- 
ing in  error,  this  court  allowed  the  sum  of 
f  100  as  a  reasonable  fee  for  coimsel  for  de- 
fendant In  error  In  that  cause,  and  c»rdered 
that  the  Judgmmt  of  the  district  court  bear 
additional  Interest  at  the  rate  of  1  per  cent, 
per  annum  for  the  time  the  same  was  stayed, 
by  authority  of  section  3130,  Rev.  St  1887. 
41  Pac.  00.  Upon  the  trial  of  the  present 
case  the  plaintiff  offered  in  evidence  the  pro- 
ceedings and  Judgment  of  the  district  court, 
and  the  opinions  of  this  court  In  the  original 
case,  and  Judgment  was  roidered  against  tlte 
principal  and  sureties  in  the  undertaking  for 
the  sum  of  $5,334.75.  This  case  comes  here 
tm  error,  and  tbe  ^alntUts  In  emr  contend 
ttiat  the  lodgment  Is  erroneous,  because  its 
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amount  Is  greatly  In  excess  of  tbe  sum  actual- 
ly due;  In  Bupimrt  tUereof  it  is  cootoided: 
First.  Tluit  the  judgment  of  this  court  impos- 
ing the  additional  interest  was  ia  violation  of 
the  act  of  Fel)ruary  11,  1896,  which  fixed  the 
raite  of  Interest  upon  Judgments  at  8  per  omi. 
per  annum,  eicej>t  that,  in  case  a  Judgment  is 
founded  upon  a  contract  by  tbe  terms  of  which 
a  less  rate  of  interest  shall  have  been  acreed 
upon,  tbe  contract  rate  shall  apply  to  the  Judg- 
ment Sees.  Laws  189&,  p,  55.  Second. 
That,  in  computing  the  amount  due  upon  tbe 
Judgment,  Interest  was  conii^unded  by  deter- 
mining the  Bum  due  on  the  3d  day  of  March, 
1S86,  tbe  date  tO.  the  flnal  order  In  this  court, 
and  computing  interest  upon  that  amount  to 
tbe  date  of  Judgment  The  condition  of  the 
uDdolaklng  is  .that  "the  Syndicate  Improve- 
ment Company,  plalntlft  in  error,  will  pay  the 
condemnation  mcmey  and  costs  if  the  said 
judgment  so  as  aforesaid  sought  to  be  reveraed 
be  affirmed  in  whole  or  In  part,  or  if  the 
said  proceedings  in  error  be  dismissed."  The 
Judgment  which  is  now  here  for  review  seems 
to  have  been  made  up  as  follows:  The  orig- 
inal Judgment  93,741.54;  costs,  «383.75;  ad- 
ditional costs,  $180^;  interest  at  9  per  cmt 
ftom  May  18,  1895,  to  March  3,  1890;  and 
¥100,  attorney  fees  allowed  by  tbe  supreme 
court— maidng  a  total  of  $4,875.51,  and  then 
interest  on  this  amount  at  9  per  cent  per  an- 
num until  date  of  Judgment  March  19,  1897. 

We  do  not  r^ard  the  provision  of  section 
3130  of  the  Bevlsed  Statutes  as  in  conflict 
witb  the  act  of  February  11, 1896.  The  later 
act  fixes  tbe  rate  of  interest  which  a  Judg- 
ment  shall  bear  by  operation  of  law.  The 
former  requires  that.  In  a  certain  class  of  cas- 
es, by  order  of  tbe  si^raue  court  it  shall  bear 
additional  Intaeat  Prior  to  the  act  of  1895 
the  rate  of  interest  upon  Judgments  was  12 
per  cent  per  annum.  Bev.  St  1887,  t  1312. 
Tliat  section,  and  the  chapt»  of  whidi  it  was 
a  part,  were  expressly  repealed  by  the  act  of 
1885.  Sections  1312  and  3130  stood  together, 
and  the  later  act  aforesaid  contains  nothing 
wUch  prevents  the  continuing  effect  and  op- 
eration of  section  8130.  If  the  Judgment  of 
this  court  was  erroneous  because  It  merely  de- 
termined the  rate  of  additional  Interest  in- 
stead of  asc^alnJng  by  compntation  the 
amount  thereof  which  should  be  added  to  the 
Jodgment  by  way  of  penalty,  it  would  amount 
to  an  Irrc^rnUuity,  only,  and  would  not  render 
the  Judgment  void  and  susc^tible  to  attadc 
for  that  reason  in  the  present  action.  Gill  t. 
Bacmw  (Mich.)  66  N.  W.  347.  We  think, 
bvwerer,  that  the  interest  should  not  have  been 
oomponnded,  and  also  that  tbe  Judgment  did 
not  bear  the  additional  Interest  of  1  per  coit 
after  tbe  expiration  of  the  time  for  which  ex- 
ecution was  stayed.  After  the  mandate  had 
gone  down  from  this  court,  execution  was  no 
longer  stayed.  It  was  error,  therefore,  to  In- 
dode  ttiat  additional  rate  after  that  time. 
It  is  also  questionable  whether  it  was  pro[)er 
to  compute  Interest  upon  tbe  amount  awarded 
as  oouas^  fees.    The  amount  erroneously  ia- 


eluded  in  the  Judgment  Is  not  large,  and  It 
may  be  doubtful  whether  It  reaches  such  a 
sum  as  would  Justify  a  reversal.  However 
tbat  may  be.  the  question  must  be  disposed  of 
In  tills  case  upon  other  considerations.  The 
motion  for  new  trial  presented  as  the  only 
grounds  therefor  that  tbe  decision  of  the  court 
is  not  sustained  by  sufficient  evidence,  and  is 
contrary  to  law.  The  statute  provides  as  a 
separate  cause  for  a  new  trial  the  following: 
"Fifth,  Error  In  the  assessment  of  the  amount 
of  recovery,  whether  too  large  or  too  small, 
when  the  action  Is  upon  a  contract,  or  for  the 
injury  or  detention  of  property."  Rev.  St. 
1887,  S  2652.  Ettot  in  the  amount  of  recov- 
ery constitutes  tbe  sole  objection  urged  to  the 
Judgment.  It  was  not  specified  as  a  gnmnd 
for  new  trial,  and  consequently  was  not  pre- 
Bcnted  to  the  district  court.  It  Is  therefore 
no  cause  for  reversal  by  this  court.  Hllle- 
brant  v.  Brewer,  6  Tex.  45;  Jacobs  v.  Hawk- 
ins. 63  Tex.  1;  Ray  v.  Thompson,  20  Mo. 
App.  431;  Brosnahan  v.  Brewing  Co.,  Id.  386; 
Cook  V.  Clary,  48  Mo.  App.  166;  Bartlett  v. 
Burden  (Ind.  App.)  39  N.  B.  175;  TUckstun 
V.  Railroad  (Ind.  Sup.)  21  N.  B.  323.  The 
difTereuce  between  an  all^tlon  that  tbe  Judg- 
ment is  not  sustained  by  sufllcient  evldoice, 
or  Is  contrary  to  law,  and  one  that  there  la 
error  in  the  amount  of  recovery,  Is  obvious. 
Under  tbe  latter  there  would  be  no  dispute  re- 
specting tbe  correctness  of  the  Judgment  in 
general.  Tliat  It  was  rendered  in  favor  of 
the  pn^>er  party  would  be  conceded.  The 
eiTor  would  be  charged  only  as  to  the  stun 
found  due.  A  manifest  porpose  thertfw-e  ap- 
pears in  the  statutory  specification  of  such  an 
error  as  an  independent  cause  for  new  trial. 
It  Is  not  embraced  within  Oie  charge  that  the 
Judgment  is  not  sostalned  by  tbe  evidence,  or 
Is  ccHitrary  to  law.  Tbe  judgment  must  be 
afflrmed. 

CORN,  J.,  concurs.  KNIGHT.  3.,  did  not 
dt  in  this  case;  It  having  been  heard  and 
sutHUltted  ptUa  to  the  death  of  the  late  Chief 
JuflUce  CX>NAWAT. 


Mclaughlin  et  ai.  v.  o'xeill. 

(Supreme  Court  oX  Wyoming.    Dec.  15,  1807.) 

InsoLVBMT  Banks— Liability  of  Stockholdbhs— 
Actions  to  Enfohcr. 

1.  Under  Comp.  Ijiws  Utah,  S  2513,  providing 
thftt  shareholders  in  bankn  shflll  be  inuividunlly 
responsible  "ratably,  and  not  one  from  another." 
for  the  debts  of  the  bank  to  the  extent  of  tli^ 
stock  therein,  an  accounting  in  equity  must  be 
had  to  establish  the  njrpregnte  of  the  deficit 
which  the  statutory  liability  of  the  stockholders 
ia  to  cover,  l>efore  action  can  be  brought  against 
the  stockholders. 

2.  Wln're,  on  insolvency  of  a  bank  of  Utah,  a 
creditors'  suit  was  brought,  whorein  all  the 
stockholders  of  the  corporation  M-ere  made  par^ 
ties,  and  a  8[iecial  receiver  was  appointed,  but 
there  liiid  Iteen  no  nccouuting,  or  dcterminatioa 
or  the  iIcMm  and  assets  of  the  cori'oration,  and  no 
ascprtiiinmont  of  tlie  amount  required  by  the 
stockholders,  a  suit  wUl  not  lie,  in  aoother  state, 
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broDiJit  bjr  tfie  Identical  creditor  soing  in  Vtaiht 
aimiiut  a  itockliolder,  to  teooTer  t<x  tite  Bame 
UablUtT. 

Reserved  qaestioiu  from  district  court, 
Uinta  ootmtT;  Jesse  Knli^t,  Judge. 

Action  by  DaTld  O.  McLangblln,  recetrer, 
■nd  others,  against  Garrett  O'Nein,  executor, 
etc,  to  enforce  stoekliolders'  liability.  De- 
mnrrca'  to  plalntUEs'  petition  sustained.  Que** 
tlons  reserved.  Affirmed. 

Brown  &  Henderson  and  John  Q.  Hamm,  tor 
plalntlffB.  Olarlc  &  Ausherman  and  Cynia 
Beard,  for  defendant 

POTTER,  a  J.  The  qneatlona  reserved  for 
Om  decMon  of  the  conrt  arise  upon  a  demur- 
rer to  the  petition.  In  substance,  the  alle- 
gations of  the  petition  are:  That  the  Park 
City  Bank  was  on  the  12th  day  of  June.  1883, 
and  for  a  long  time  theretofore  had  been,  a 
banking  corporation,  created  and  existing  un- 
der the  laws  of  Utah  territory,  and  under  the 
provIsioBS  of  part  4,  c.  9,  vol.  2,  of  the  Com- 
pDed  lAWS  of  Utah  Territory  of  1888,  and  as 
such  corporation  was  then,  and  had  been,  en- 
gaged In  general  banking  business  at  Park 
Gtty,  Summit  county,  Utah  T.  That  on  tbe 
date  aforesaid  the  said  bank  was  indebted  up- 
on a  certificate  of  deposit  to  Cornelius  Mc- 
lAughlln,  of  said  county  and  state,  in  the 
sum  of  120,000,  with  interest,  and  In  an  ac- 
tion brought  In  the  Third  district  court  of  Utah 
territory,  county  of  Salt  I^ke,  by  said  Cor- 
nelius MclAUghlin,  and  continued,  after  his 
death.  In  the  name  of  Bdward  Mclaughlin, 
executor,  a  Judgment  was  had  and  recovered 
against  said  bank  and  in  favor  of  said  execu- 
tor for  the  sum  of  $21,350.81,  and  f 21.06  costs, 
which  said  Judgment  remains  due  and  unpaid. 
Ttiat  on  the  date  aforesaid  said  bank  was  in- 
•olvent,  and  tmable  to  pay  Its  debts,  and  ther&- 
npon,  cm  said  date,  made  an  assignment  of  all 
Its  property  for  the  benefit  of  Its  creditors  to 
Edwin  Elmball,  of  said  Summit  county,  Utali 
T.,  as  assignee^  wbo  Immediately  took  poa- 
■esslon  of  all  the  asseta  of  tiie  bank,  and  pro- 
ceeded to  the  collection  thereof,  and  to  ad- 
minister Its  aCFalrs,  and  continued  in  posses- 
sion as  such  assignee  until  his  death,  on  or 
about  October  11,  1893.  That  on  Jane  12, 
1893,  aforesaid,  said  bank  ceased  to  carry  on 
business  In  any  manner  whatever,  and  re- 
mained totally  insolvent,  and  unable  to  pay 
Its  debts.  That  the  total  liabilities  of  the 
bank  at  the  date  of  the  assignment  aggre- 
gated the  sum  of  1139,147.35,  which  consist- 
ed of  the  judgment  aforesaid,  and  indebted- 
ness for  moneys  deposited,  and  upon  bills  of 
exchange,  drafts,  and  book  accounts,  and  Is 
legal,  and  that  all  are  legal  and  proper  claims 
against  the  said  bank.  That  the  names  of  the 
various  creditors  are  too  numerous  to  be  set 
out  in  the  petition,  but  are  attached  to  the 
claim  presented  to  the  defendant  as  executor, 
and  the  action  Is  brought  by  plaintiff  in  the 
right  of  said  creditors,  and  of  each  and  every 
one  thereof.   That  the  total  coUecUUe  and 


available  assets  <rt  said  bank  do  not  exceed 
$60,000,  and  did  not  exceed  that  amount  at 
the  time  of  the  BsslgnmaiL  That  they  con- 
sisted In  part  of  the  bank  bouse  and  lot  at 
Park  City,  Utah,  of  an  estimated  valne  of 
$16,000;  but  at  present  no  sale  thereof  can  be 
made,  and  there  can  be  no  realisation  of  the 
assets  to  apply  towards  the  payment  of  debta 
for  a  long  time  to  come.  The  remainder  and 
principal  portion  of  said  estimated  assets  con- 
sists of  bills  recelvaUe  and  outstandli^  In- 
debtedness, wbich  it  will  take  a  great  length, 
of  time  to  collect  and  realise  upon.  That  tm- 
der  the  compiled  laws  of  Utah  (section  2S13) 
It  was  provided  that  "t2ie  shareholdCTS  of  ev- 
ery  banking  or  saving  association,  organised 
under  this  law,  shall  be  held  individually  r» 
sponsible,  equally  and  ratably,  and  not  one 
for  anotiier,  for  contracts,  debts,  and  engage- 
ments of  such  association  made  or  entcared  ln> 
to  to  the  extent  of  the  amount  of  his  stock 
therein  at  the  par  value  tiiereof  In  addition  to 
the  amount  Invested  In  and  due  on  sn<^ 
shares."  That  the  total  cairftal  stock  of  the 
Park  Cl^  Bank  consists  of  600  shares  of  the 
par  value  of  $100  each  and  aggregated  $60,- 
000.  That  at  the  time  of  the  insolvency  and 
assignment  Christopher  E.  Wurtele  h^  183 
shares  of  said  stock,  and  there  follows  a  state- 
ment of  the  other  shareholders,  which  It 
appears  that  all  bat  214  shares  were  held  by 
residents  of  Utah,  one  other  stockholder  to  the 
extent  of  60  shares  residing  at  St  Louis,  Mo., 
and  one,  whose  place  of  residence  Is  not  In- 
dicated, holding  1  share.  That  said  Wurtele. 
late  of  Uinta  coonty.  in  this  state,  waa  the 
owner  and  holder  of  said  163  shares  until  his 
death,  and  waa  sudi  ownor  and  holder  at  the 
time  that  all  of  said  Indebtedness  of  the  bank 
was  incurred.  That  the  entire  S(^vent  as- 
sets of  the  bank  wSl  be  insnfllclent  to  pay 
more  than  80  per  cent  of  Its  UaUllties,  af  ttt 
paying  expense  of  collection  and  administra- 
tion of  its  affalra  That,  after  tiie  applica- 
tion of  all  said  assets  to  the  discharge  of  the 
debts,  there  will  remain  doe  and  unpaid  to  tbm 
creditors  a  sum  in  excess  of  $75,000.  That  bj 
reason  of  said  Utah  statute  tiie  stockholdm 
became  and  are  llaUe  to  the  creditors  to  the 
extent  of  the  total  par  value  of  such  stodu 
and  the  estate  of  said  Wurtele  is  liable  ta 
the  full  par  value  of  the  stock  held  by  him, 
amounting  to  the  sum  of  $16,800.  It  is  then 
alleged  that  on  the  14th  day  of  Anguat,  1894, 
Edward  McLaughlin,  executor  of  the  last  will 
and  testament  of  Cornelius  Mclaughlin, 
ceased,  filed  bis  complaint  In  tbeThlrd  district 
court  of  Utah  territory,  a  court  of  geaml  Ja- 
rlsdiction,  against  the  Park  City  Bank  and  Its 
stockholders,  setting  out  the  facts  aforesaid, 
and  praying  Judgment  against  the  stockhold- 
ers In  accordance  with  their  said  llabiUties. 
and  for  the  appointment  of  a  receiver  for  the 
purpose  of  collecting  the  amounto  due  from 
the  various  stockholders  tor  the  use  and  bene- 
fit of  the  creditors  of  said  bank;  and  that 
court  on  the  same  day  made  an  order  in  aald 
cause,  duly  enteied.  aroointlns  tbe  plalnUlT 
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special  recover,  vltli  fnO  pow«r  and  antbor- 
Ity  to  collect  and  recelTe  from  eacb  and  all 
of  tSie  BtocklK^den  the  tuIous  sams  for 
which  they  are  reBpecUrely  llaMe^  with  foil 
power  and  aathority  to  bring  salt  therefor  ei- 
ther In  Utah  territory  or  In  foreign  JnrlBdlc- 
tkma  where  they  might  be  or  reside,  or  where 
they  or  either  of  them  might  have  property. 
The  death  of  said  Wortele  on  June  19,  ISeS. 
and  the  due  appc^tment  and  qaollflcatlon  of 
defendant  as  executor  la  alleged;  and  aim 
that  on  the  15th  day  of  Angnst,  iS»i,  within 
12  months  of  the  date  of  the  letters  teatemen- 
tary  Issued  to  the  defendant,  the  plaintiff  dniy 
presented  on  behalf  of  all  the  credltora  of  aald 
bank  the  claim  sued  on,  supported  afflda- 
Tlt.  as  required  by  law.  wbldi  said  claim  ts  on 
file  in  the  comt  (district  court  of  Uinta  coun- 
ty, Wyo.);  that  the  «ecDtorrefBBed  to  Indorse 
his  allowance  or  rejection  upon  the  claim,  and 
the  plaintiff  elected  to  construe  such  refusal 
as  a  rejection  of  the  dalm.  The  prayer  of 
the  petition  Is  for  Judgment  agmlnst  the  de- 
fendant as  executor  for  916,800.  -with  Inter- 
est, and  for  mA  other  relief  aa  plalntlft  may 
be  entitled  to. 

The  demurrer  attacks  the  petition  on  the 
following  grounds:  (1)  That  there  Is  a  de- 
fect of  parties  plainttfT;  that  plaintiff  has 
no  legal  capacity  to  sue;  (3)  that  It  anwars 
from  said  petition  tiiat  there  Is  another  ac- 
tion pending  between  one  of  the  parties  rep- 
resented by  the  plalntHF  and  this  defendant; 
(4)  that  there  Is  a  misjoinder  of  parties  plain- 
tiff: (5>  that  the  petition  does  not  state  facts 
snfBdent  to  constitute  a  cause  of  actlou. 
The  cause  coming  on  to  be  heard  upon  the 
demurrer,  and  being  submitted,  the  district 
court,  upon  its  own  motion,  determined  that 
the  questions  arising  In  said  action  wa«  Im- 
portant and  dlflBcult.  and  ordered  that  the 
name  be  reserved  to  this  court  for  Its  deci- 
sion, and  certified  Uie  fbllowlng  questions  for 
our  consideration:  (1)  Under  the  Utah  stat- 
ute set  out  In  the  petition,  can  tbls  action  be 
maintained.  If  at  all,  by  the  recelTcr,  or  must 
the  action  be  brought  by  the  creditors?  ^) 
Can  the  action  be  brought  against  one  stock- 
holder without  joining  all  of  the  stockholders 
as  defendants?  <8)  Is  there  a  defect  of  par- 
ties defendant?  (4)  Can  the  receiver  main- 
tain this  action  on  his  own  behalf,  and  for 
the  benefit  of  all  creditors,  or  must  each  sue 
Individually?  (5)  Is  there  a  defect  of  par- 
ties plaintiff?  <e)  Can  the  action  be  main- 
tained In  the  state  of  Wyomhig  by  or  on  be- 
half of  a  creditor  who  has  not  reduced  his 
claim  to  Judgment  against  the  corporation, 
and  has  execution  retnmed  thereon  unsatis- 
fied? (7)  Will  the  courts  of  this  state  en- 
force the  statutory  liability  of  a  stockholder 
Imposed  by  the  laws  of  a  foreign  state  or  ter- 
ritory against  a  stockholder  of  such  foreign 
bank,  where  the  stockholder  Is  a  resident  of 
this  state,  and  when  the  suit  ts  brought  by 
a  foreign  receiver  or  creditor?  (8)  Can  a  re- 
ceiver of  a  foreign  corporation,  or  of  a  for- 
eign association  of  creditors,  sne  a  stockhold- 


er who  resides  In  this  state.  In  the  courts 
of  this  state,  for  a  statutory  liability  created 
by  the  laws  of  such  foreign  state  or  terri- 
tory, before  Judgment  is  obtained  by  tiie 
creditor  or  credltora  against  the  corporation, 
or  before  it  Is  Judicially  determined  who  are 
such  creditors,  and  before  the  amount  due 
such  creditor  or  creditors  has  been  adjodi* 
cated?  (0>  Can  the  receiver  maintain  this 
action  when  suit  has  been  brought  by  <nte 
creditor  on  bciialf  of  himself  and  all  otiwE 
creditors  against  a  stockholder  for  the  same 
Indebtedness?  (10)  Does  the  petition  In  this 
ease  state  facts  sufficient  to  constitute  a 
cause  of  uition  in  favor  of  the  plaintiff  and 
against  the  defendant?  (11)  Should  the  de- 
murrer be  sustained? 

The  BubJsct  of  a  superadded  statntory  11»* 
baity  of  sto<4:holdevs  In  oorporatiwis,  and  Its 
raforcement  In  Jurisdictions  other  than  that 
wherein  the  corporation  was  organised  and 
transacted  business,  has  been  before  the 
courts  In  almost  every  concelTaUe  form. 
Largely  on  account  of  the  different  statutory 
proTlelona,  It  Is  difficult  to  rectmelle  all  the 
decisions  upon  some  pn^osltlons.  In  this 
case  that  dlfflculty  Is  to  a  great  est/&xt,  tt  not 
entirely,  eliminated.  In  onr  Tiew  of  this 
case  upim  some  of  the  reswred  questiras,  It 
win  be  Imponlhle  to  render  a  categwleal  an- 
8w«F  to  many  of  them,  and  unnecessary  and 
Improper  to  express  any  opinion  upon  othos. 
In  varying  forms  ths  questions  hava  arisen 
in  some  of  the  courts  upon  statutes  at  ebar- 
ten  which  Impose  upon  shareholders  an  In- 
dividual liability  for  all  debts  of  the  corpo- 
ration; In  others  when  thrae  exists  a  riml- 
lar  personal  llaMllty  to  the  amount  of  stoiA 
held  by  the  shareholdM;  In  stm  otiiers, 
where  the  ilabllily  Is  nnllmlted  In  amount  In 
Iiroportion  to  the  amoimt  of  the  stock  held. 
In  Utah  tiie  superadded  responslblHty  under 
the  statute  pleaded  dttters  from  all  these. 
There  the  Ilabimy  Is  "equally  and  ratably, 
and  not  one  for  another,  *  *  *  to  the 
tent  of  the  amount  of  his  stock  tiieraln  at 
par  value  thereof."  That  statute  has  not 
been  construed  by  the  court  of  last  resort 
In  Utah,  nwr.  so  far  as  we  are  advised, 
any  of  the  courts  of  that  stete.  A  determi- 
nation of  the  questitms  befwe  us  requires  a 
consideration  of  the  character  of  the  llablU- 
ty  imposed,  and  the  method  which  It  may 
be  adjudicated  and  «nftirced.  In  tiie  first 
place,  it  is  c<mceded,  and  properly  so,  that 
the  stockholders'  superadded  liability  Is  sec- 
ondary, and  Is  not  to  be  resorted  to  nnless 
the  assets  of  the  corporation  are  themselves 
insufficient  to  discharge  all  Its  obligations. 
Such  liability  Is  several  in  Its  nature,  and 
cannot  be  made  Joint  The  stockholders  are 
not  liable  one  for  another.  The  statute  of 
the  United  States  respecting  stockholders  In 
national  hauls  Is  almost  in  the  exact  lan- 
guage of  the  Utah  statute.  The  latter  re- 
sembles the  former  so  closely  as  to  encour- 
age the  suspicion  that  It  was  copied  from  It. 
The  federal  provision  baa  received  the  otm- 
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Btrnctlon  of  the  supreme  conrt  of  the  United 
States  In  the  leading  case  of  U.  S.  t.  Knox, 
102  U.  S.  422.  It  was  there  held  that  the 
shareholders'  liability  was  several,  and  that 
they  were  not  guarantors  or  sureties  "one 
for  another"  as  to  the  amount  which  each 
might  be  required  to  pay;  that  the  InsolTen- 
cy  of  one  stockholder,  or  hta  being  beyond 
the  Jurisdiction  of  the  court,  does  not  in  any- 
wise affect  the  liability  of  another;  that  each 
stockholder  was  bound  to  contribute  only 
such  snm  as  will  bear  the  same  proportion  to 
the  whole  amount  of  the  deficit  as  his  stock 
bears  to  the  whole  amount  of  the  capital 
stock  of  the  bank  at  Its  par  value.  Under 
a  constitutional  provision  similar  to  the  stat- 
ute of  Utah,  tne  supreme  court  of  Washing- 
ton have  held  that  the  liability  is  secondary, 
and  not  primary.  Wilson  v.  Book,  43  Pac. 
9S9,  13  Wash.  676.  In  New  York,  a  statute 
concerning  a  certain  class  of  corporations 
imiKtsed  a  liability  upon  stockholders  "equal- 
ly and  ratably,"  and  It  was  held  that  it  was 
nereral,  eacb  being  liable  for  his  equal  rata- 
ble proportion  of  the  debt.  In  re  Holllster 
Bank,  27  N.  Y.  303.  In  the  case  of  the  stat- 
ute under  coDSlderatlon  the  liability  cannot 
exceed  the  amount  of  the  stock  held  by  the 
stockholders  respectively.  It  may  be  less 
than  that  amount,  depending  npon  the  deficit 
after  applying  to  the  corporate  debts  the 
corporate  assets.  It  Is  a  proportionate  re- 
sponsibility, but  not  one  for  another.  The 
question,  then,  naturally  arises,  in  what 
method  is  that  liability  and  the  extent  there- 
of to  be  established?  In  the  case  of  U.  S. 
V.  Knox,  supra,  the  court  said:  "In  the  pro- 
cess to  be  pursued  to  fix  the  amount  of  the 
separate  liability  of  eacb  of  the  stockhold- 
ers, it  is  necessary  to  ascertain  (1)  the  whole 
amount  of  the  par  value  of  the  stock  held 
by  all  the  shareholders;  (2)  the  amount  of 
the  deficit  to  be  paid  after  exliausting  all  the 
assets  of  the  bank;  (3)  then  apply  the  rule 
that  each  shareholder  shall  contribute  such 
sum  as  will  bear  the  same  proportion  to  the 
whole  amoont  of  the  deficit  as  his  stock 
bears  to  the  whole  amount  of  the  capital 
stock  at  Its  par  value.  There  Is  a  limitation 
to  this  liability:  It  cannot  exceed  the  entire 
amount  of  the  par  value  of  the  stock."  In 
regard  to  national  banks,  that  determina- 
tion and  application  is  delegated  to  the  comp- 
troller of  the  currency.  He  ascertains  the 
amount  of  the  capital  stoclc,  and  the  deficit, 
andmakestbe  assessmentaccordln^y,  where- 
upon the  receiver  may  sue  at  law  to  recover 
from  any  particular  shareholder.  Kennedy 
T.  Gibson,  8  Wall.  408;  U.  S.  v.  Knox,  supra. 
In  Utah  no  provision  has  been  made  for  such 
ascertainment  and  working  out  of  the  pro- 
cess necesRary  to  determine  the  extent  of  the 
liability  of  the  reHpectlve  shareholders.  It 
Is  therefore  apparent  that  such  authority 
resides  in  the  courts.  It  would  seem  equal- 
ly apparent  that  the  nature  of  the  inquiry 
appeals  to  their  equitable  jurimiictlon.  We 
understand  It  to  be  conceded  that  a  court 


of  equity  has  peculiar  cognisance  of  such  a 
proceeding,  and  that  only  In  equity  can  the 
whole  matter  be  finally  adjudicated.  The 
charter  of  a  bank  In  Alabama  contained  the 
following  provision:  "individual  stockhold- 
ers, having  shares  In  said  bank,  shall  be 
bound  respectively  for  all  the  debts  of  the 
bonk  Id  proportion  to  their  stock  holden 
therein."  In  Its  effect,  this  closely  approaches 
the  Utah  statute,  except  the  liability  Is  un- 
limited as  to  amount.  In  reference  to  that 
provision,  Chief  Justice  Waite,  delivering  the 
opinion  of  the  supreme  court  In  a  suit 
brought  by  one  creditor  at  law  against  a  sin- 
gle shareholder,  said:  "It  Is  certain  that  no 
stockholder  is  liable  for  more  than  his  pro- 
portion of  the  debts.  This  pnq^rtion  can 
only  be  ascertained  upon  an  account  of  the 
debts  and  stock,  and  a  pro  rata  distribution 
of  the  Indebtedness  among  the  several  stock- 
holders. The  proper  action,  therefore,  to  en- 
force the  liability.  Is  one  In  which  sucb  an 
account  can  be  stated,  and  distribution  mad& 
Such  an  action  calls  specially  for  the  exer- 
cise of  the  powers  of  a  court  of  equity,  which 
can  bring  before  it  all  the  necessary  parties, 
and  adjust  all  their  rights.  Every  stockhold- 
er, when  called  upon  to  perform  his  obliga- 
tion, has  the  right  to  require  that  the  extent 
thereof  shall  then  be  determined  once  for  all, 
as  well  that  which  he  is  under  to  bis  asso- 
ciate stockholders  as  that  to  the  creditors; 
otherwise  he  might  be  made  to  respond  to 
the  creditors  under  one  rule,  and  obtain  his 
relief  from  the  other  stockholders  under  an- 
other. The  provision,  therefore,  for  a  pro- 
portionate liability  is  equivalent  to  a  pro- 
vision for  an  appropriate  form  of  equitable 
action  to  enforce  It.  The  case  is  different 
from  what  It  would  be  if  the  charter  had  pro- 
vided generally  that  all  stockholders  should 
be  IndlTldually  liable  for  the  payment  of  the 
debts."  Pollard  T.  Bailey,  20  Wall.  520. 
The  character  of  the  Utah  statute  would 
seem  to  dispense  with  any  Idea  of  contribn- 
tlon  or  suits  therefor  between  stockholders. 
The  principle  therefore  applies  In  this  case 
with  even  greater  force  that  their  liability 
shall  be  measured  by  the  same  rule,  in  order 
that  it  may  be  equal  and  ratable.  The  doc- 
trine of  Pcdiard  v.  Bailey,  supra,  was  follow- 
ed by  the  same  court  in  Homor  v.  Hennbig, 
93  U.  8.  228.  That  Involved  an  action  by  a 
single  creditor  at  law  against  corporate  trus- 
tees for  a  liability  occasioned  by  allowing 
the  indebtedness  of  the  corporation  to  exceed 
its  capital  stock  in  amount  The  statute  ren- 
dered the  trustees  personally  and  Individual- 
ly responsible  to  the  creditors  for  such  ex- 
cess. It  was  held  that  the  trustees  were  lia- 
ble to  the  creditors  as  a  body;  that  they 
were  only  liable  so  far  as,  considering  the 
assets  of  the  corporation,  resort  to  them  wan 
necessary;  that  the  liability  constitutes  a 
fund  for  the  benefit  of  all  the  creditors  who 
are  entitled  to  share  in  It  In  proportion  to  the 
amount  of  their  debts,  so  far  as  necessary  to 
pay  snch  debts.  That  much  being  decideU. 
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the  court,  by  Mr.  Justice  Mtller,  said:  "The 
remedr  for  this  Tiolation  of  duty  aa  trustees 
Is,  In  Its  nature,  appropriate  to  a  court  of 
chancery.  The  powers  and  instrumentalities 
of  tliat  court  enable  It  to  ascertain  the  ex- 
cess over  the  capital  stock,  the  amount  of 
this  which  each  trustee  assented  to,  and  the 
extent  to  which  the  funds  of  the  corporation 
may  be  resorted  to  for  the  payment  of  the 
debts;  also  the  number  and  names  of  the 
creditors,  tbe  amount  of  their  sereral  debts, 
to  determine  the  sum  to  be  recovered  from 
the  trustees  and  apportioned  among  the  cred- 
itors In  a  manner  which  tbe  trial  by  jury  and 
the  rigid  rules  of  common-law  proceedings 
render  impossible."  This  serves  to  Illustrate 
the  proposition  that,  whenever  something 
more  than  the  sum  due  tbe  creditor  and  the 
amount  of  stocl£  held  by  the  shareholder  Is 
necessary  to  be  determined,— as  where  the 
llabUlty  Is  a  proportionate  one,  or  the  cred- 
itors are  to  be  proportionately  paid,— a  court 
of  equity  can  only  afford  the  appropriate  re- 
lief. 

Judge  Thompson,  In  his  Commentaries  on 
tbe  Law  of  Corporations,  lays  down  the  rule, 
where  the  statute  Is  so  framed  as  to  niake  the 
liability  one  not  to  separate  creditors,  who 
may  proceed  against  them,  but  to  tbe  creditors 
as  a  class,  the  remedy  will  be  exclusively  in 
equity,  to  the  end  that  there  may  be  an  equal 
distribution  among  the  creditors,  and  an  equal 
assessment  upon  the  stockholders.  Section 
And  also  that,  where  the  lUbUlty  Is  in 
proportion  to  the  stock  held.  It  Is  to  be  Infer- 
red that  the  appropriate  proceeding  to  en- 
force it  wonld  be  to  ascertain,  by  the  taking  of 
an  account,  the  total  amount  of  the  Indebt- 
edness of  the  corporation;  then  to  determine 
who  are  liable  to  contribute  as  shareholders, 
and  what  Is  each  sbarehold»'s  fractional  por- 
tion of  the  whole  capital  stock;  and  that  a 
proceeding  of  this  kind  resembles  strictly  the 
administration  of  an  Insolvent  estate,  and  ob- 
vionsly  refers  itself  to  a  court  of  equity.  He 
adds,  "It  is  difficult  to  understand  how  a  court 
of  law  could  do  complete  Justice  in  such  a 
ease."  Section  3440.  See,  also,  Pfohl  v. 
Simpson,  74  N.  Y.  137.  The  constitution  of 
WashlDgtcm  provides  substantially  that  each 
stockholder  of  any  banking  corporation  shall 
be  individually  and  personally  liable,  equally 
and  ratably,  and  not  one  for  another,  for  all 
contracts,  debts,  and  engagements  of  such  cor- 
poration to  tbe  extent  of  the  amount  of  their 
stock  therein.  In  addition  to  the  amount  In- 
vested in  such  shares.  The  supreme  court  of 
that  state,  in  construing  tliat  provision,  held 
that  the  fund  to  accrue  from  the  superadded 
liability  of  stockholders  could  be  reached  only 
In  equity,  and  for  the  benefit  of  all  creditors; 
and  the  right  of  one  creditor  to  sue  a  single 
stockholder  at  law  was  denied.  Wilson  T. 
Book,  43  Pac.  930,  13  Wash.  670;  Watterson 
V.  Masterstm  (Wash.)  46  Pac.  lOtl.  The  de- 
cisions last  above  cited  practically  hold  that 
the  security  provided  Is  for  the  creditors  as  a 
class.    They  furnish  the  only  Instances  we 


have  noticed  of  judicial  oonstnictlon  of  a 
provision  sUnllar  in  all  respects  to  tliat  of  the 
Utah  statute,  with  the  exception  of  the  cases 
based  upon  the  congressional  enactment  con- 
cerning national  banks.  The  proposition, 
therefore,  would  seem  to  be  unquestionable 
that  under  the  Utah  statute,  on  the  ground  ei- 
ther that  the  liability  Is  a  proportionate  one 
or  that  it  Is  imposed  for  the  benefit  of  all 
the  creditors  as  a  class,  the  ascertainment  or 
determination  of  the  amount  of  the  liability 
calls  exclusively  for  the  jurisdiction  of  a  court 
of  equity,  at  least  In  the  first  instance.  The 
account  necessary  to  be  taken  to  establish  the 
aggregate  of  the  deficit  which  tbe  statutory 
liability  of  the  stockholders  is  to  cover  can 
only  be  taken  in  an  equitable  proceeding. 

Now,  In  the  creditors'  suit  brought  In  Utah, 
wherein  the  corporation  and  all  the  stockhold- 
ers were  made  parties,  and  the  special  receiver 
was  appointed,  It  will  be  observed  that  on  the 
da^'  the  suit  was  commenced  tbe  order  ap- 
pointing the  recover  was  entered.  There  bad 
been  no  accounting,  no  determination  of  the 
debts  and  assets  of  the  corporation,  and  no 
ascertainment  of  the  amount  required  from 
the  stockholders.  It  seems  to  be  the  theory 
of  tbe  present  suit  that,  after  the  stockholdars 
shall  have  been  made  to  respond,  and  ail  the 
fund  is  in  court,  such  further  proceedings  will 
be  had  In  the  Utah  case  as  may  be  necessary 
to  ascertain  the  deficit,  and  the  correctness  of 
the  creditor  plaintiffs'  allegations  In  that  re- 
£at.-d.  But,  after  the  full  amount  of  the  stock- 
holders' liability  has  been  collected,  th^e 
would  hardly  exist  any  reason  for  such  an  asr 
certalnment  The  only  matter  which  would 
then  require  the  aid  of  the  court  would  ob- 
viously be  a  distribution  among  creditors. 
We  would  therefore  be  in  the  presence  of  this 
anomalous  condition:  that  of  admitting  that 
only  through  the  medium  of  an  equitable  pro- 
ceeding can  the  liability  of  the  shareholder  be 
established,  but  postponing  any  action  In  such 
proceeding  looking  to  a  determination  of  that 
matter  until  the  amount  la  full  has  been  col- 
lected; in  other  words,  say  to  the  stockholder: 
"We  do  not  know  yet  just  what  your  responsi- 
blllty  will  amount  to,  although,  without  ju- 
dicial investigation,  we  think  it  will  be  the 
aggregate  amount  limited  by  statute;  but  we 
shall  require  you  first  to  pay  that  aggregate 
amount,  and  then  such  proceedings  will  be 
conducted  as  will  actually  determine  whether 
you  ought  to  pay  that  full  amoimt,  or  any 
other  amount,  or  not."  Counsel  for  plaintiff, 
in  their  brief,  seem  to  further  concede  that 
the  equitable  proceedings  should  be  brought  In 
Utah,  and  refer  to  the  case  at  bar  as  an  "ap- 
pendant" to  the  snit  pending  in  that  state.  If 
that  court  has  jurisdiction  to  consider  and  ad- 
judicate upon  the  amount  to  be  collected  from 
the  stockholders,  then,  according  to  some  au- 
thorities, after  ascertaining  the  amount  by  de- 
cree, and  ordering  the  payment  and  collection 
thereof,  a  suit  for  the  same  would  be  properly 
brought  at  law.  Tbomp.  Corp.  g|  35G7,  3508. 
The  theory  of  the  present  salt,  U  wo  nnder- 
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stand  counsel's  contention,  Is  that  It  Is  also 
In  tbe  nature  of  an  equitable  proceeding.  It 
la  DAulfeBt  that  only  through  tbe  exercise  of 
equitable  Jurisdiction  can  the  required  Investi- 
gation necessary  to  a  complete  determination 
of  the  case  be  conducted.  We  are,  then,  con- 
fronted with  one  suit  In  equity  In  this  state  aa 
aupplemaitary  to  another  suit  In  equity  In 
Utah.  Sucb  a  condition  of  affairs  Is  said  by 
the  learned  author  whose  work  baa  been  cited 
to  involve  a  solecism.  Thomp.  Corp.  |  3569. 
The  purpose  of  the  two  suits,  so  fiir  as  they 
go.  Is  apparently  precisely  the  same.  The  one 
at  bar  Is  not  merely  to  furuisb  supplemental 
aid  of  an  equitable  character  to  tbe  other,  but 
Its  design  Is  to  secure  tbe  very  thing  which 
constitutes  the  object  of  tbe  other.  There  ia 
another  suit  pending  and  before  this  court  on 
reserved  questions,  which  more  cleoily  illus- 
trates the  position.  It  la  brought  against  the 
same  defendant  to  recover  for  the  same  liabili- 
ty, by  the  Identical  creditor  who  Instituted  tbe 
suit  In  Utah.  He  prosecutes  It  for  himself 
and  all  othn-  creditors;  and,  if  he  should  ob- 
tain Judgment,  distribution  of  the  proceeds 
would  be  mqde  by  the  court  in  this  state  ren- 
dering the  Judgment  Thus  the  entire  object 
of  the  chancery  proceeding  In  our  sister  state 
would  be  fully  accomplished  througb  the  me- 
dium of  the  action  here.  It  is,  tberefore,  en- 
tirely clear  that  tbe  ease  here  is  not  a  mere 
aid  to  tbe  one  tbere.  While  tbe  situation  may 
not  be  so  apparent  In  case  of  the  receiver's 
suit,  It  Is  nevertheless  the  same.  Possibly, 
In  the  latter,  a  distribution  would  not  be  asked 
or  declared,  but  our  courts  would  be  obliged 
to  determine  and  adjudicate  upon  the  same 
facts,  up  to  the  point  of  a  recovery.  Not- 
withstanding tbe  concession  that  tbe  equi- 
table proceeding  In  Utah  is  required,  It  Is 
urged  that,  owing  to  tbe  allegations  respecting 
the  necessity  of  recovering  the  entire  amount 
of  the  liabilities  of  stockholders,  it  Is  proper 
for  tbe  court  in  this  state  to  assume  Jurisdic- 
tion, and  proceed  to  bearing  and  judgment.  If 
that  Is  true,  the  reason  for  tbe  prosecution  of 
the  Utah  suit  Is  not  obvious,  as  the  very  facts 
which  must  control  tbe  final  disposition  of  the 
latter  suit  our  court  Is  asked  to  determine  In 
the  first  Instance.  Tlie  creditor  institutes  a 
suit  In  equity  In  the  Jurisdiction  of  the  cor- 
poration, setting  forth  in  bis  complaint  cer- 
tain facts  which  are  supposed  to  entitle  him 
to  the  relief  sought;  and  without  further  pros- 
ecution of  that  suit,  except  to  secure  tbe  ap- 
pointment of  a  receiver  ex  parte,  comes  into 
this  state,  and  In  an  action  by  sucb  receiver 
against  a  single  stockholder  Insists  upon  tbe 
entire  facts  being  independently  passed  upon 
here.  If  any  necessity  exl.sfed  for  the  pro- 
ceedings in  Utah,  we  do  not  comprehend  the 
reason  of  tbe  role.  If  there  is  such,  which  re- 
quired only  the  commencement  there,  and 
then  a  transfer  of  the  whole  matter  to  our 
courts.  The  dlBlcHlty  surrounding  any  prac- 
tical npplicatlon  of  the  doctrine  contended  for 
w*ould  be  demouMtrated  In  case  our  court 
should  find,  and  so  adjudge,  that  It  did  not 


require  the  oggregAtb  of  stockholderti'  Uablll- 
ties.  This  la  Just  the  position  In  which  a 
court  found  Itself  in  P^uuylTanla.  The 
courts  of  that  state  having  clearly  decided  that 
In  respect  to  a  kind  of  llablllly  which  we  shall 
have  ooeaslon  to  consider  by  way  of  analogy— 
that  for  unpaid  balances  upon  stock—the 
amount  due  must  t>e  first  ascertained  through 
equity  Jurisdiction,  and  an  asseasment  made 
upon  stockholders  by  the  court.  It  was  sub- 
sequently said  that  the  necessity  for  sucb  an 
assessmoit  does  not  exist  when  the  whole 
amount  is  required  to  pay  the  debts,  and  that 
in  such  case  the  assignee  may  sue  at  once  for 
all.  Yet  In  the  particular  case  In  which  that 
was  decided  the  Jury  found  that  the  whole  of 
the  unpaid  stock  was  not  required,  and  the 
court  was  obliged  to  reverse  tbe  Judgment  for 
some  error  in  the  testimony  concerning  tbe 
financial  ability  of  a  certain  alleged  Btock- 
holder.  Had  he  been  In  fact  a  bolder  of  the 
amount  of  stock  as  claimed,  and  entirely  able 
to  respond,  the  whole  amount  fran  ail  would 
not  be  required.  That  other  stockholder  was 
not  a  party  to  the  suit,  yet  an  Inquiry  re4>ect- 
Ing  the  amount  of  stock  held,  and  the  financial 
responsibility  of  all  the  hold«rs  thereof,  was 
essential  to  establish  the  fact,  claimed  by  the 
assignee,  that  all  the  unpaid  stock  was  required 
from  the  one  sued.  Bank  v.  Gillespie,  115 
Pa.  St  504,  8  Atl.  73.  We  beUeve  the  rule  an- 
nounced In  that  case,  which  Is  made  to  rest 
solely  upon  an  aUegBtlon  In  the  {deadlnga, 
cannot  fall  to  present  UDsatlsfactory  and  uur 
certain  results. 

Where  tbe  statutory  UabUlty  Is  a  primary 
one.  it  Is  held  that  no  prior  suit  of  an  equi- 
table nature  Is  required.  There,  in  a  suit  by 
cue  creditor  against  a  single  stockholder,  the 
debt  against  the  corporation  can  be  estalUish- 
ed  against  the  stockholder  In  the  absence  of 
the  former  as  a  party.  Not  only  in  such  case 
is  the  corporation  primarily  liable  for  tbe 
debt,  but  the  stockholder  Is  likewise  so  liable. 
Tbe  authorities  as  to  a  primary  liability,  are. 
however,  not  uniform.  Some  courts  In  such 
cases  even  hold  that  the  suit  must  be  in 
equity.  Coleman  v.  White,  14  Wis.  7C2.  That 
case  involved  a  auit  upon  a  statutory  liability 
Imposed  upon  sror-kholders  for  tbe  indebted- 
ness of  the  comi  -iiy.  The  court  refused  to 
follow  the  lead  of  the  New  York  cases,  which 
authorized  an  action  at  law  by  one  creditor 
against  a  single  stockholder.  Although  the 
llablilty  w^as  admitted  to  be  primary  In  Its 
character.  It  was  held  that  tbe  amount  there- 
of could  only  be  recovered  in  equity.  In  a  suit 
by  or  on  behalf  of  all  the  creditors  against  the 
bank  and  alt  the  stockholders,  unless  Im- 
practicable to  bring  them  all  before  the  court; 
tbe  cause  for  the  oml8Sk>n  to  be  shown.  Tbe 
reason  for  the  conclusion  was  that  the  lia- 
bility vra»  a  proportionate  one.  And  tbe 
(Hjurt  stated  that  tbe  same  reasonn  existed  for 
making  all  the  stockholders  parties  as  in  pro- 
ceedings against  dellnqueut  stock  subscribers 
to  compel  them  to  contribute  towards  tbe 
payment  of  the  debts  of  an  InaolTOit  ctnpo- 
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ration.  We  have,  howerer,  an  entirely  dif- 
ferent question  from  tlttt  of  a  pTimaty  Ita- 
bllity  to  deal  vltli.  Tbe  dcbta  mnst  be  obllg- 
atocy  open  the  oorpmatlon.  Its  assets  are 
first  to  be  raKnrted  to  by  creditors.  The  stock* 
holder  Is  not  prlm&rDy  liable  for  the  debts. 
His  liability  Is  a  sort  of  seevrlty.  It  follows 
that  at  the  ontset  the  claims  of  the  creditors 
must  be  estatdtshed  as  legal.  The  entire 
amonnt  of  le^l  claims  must  be  determined. 
For  the  protection  of  stot^olders  and  cred- 
itors as  between  each  other,  this  onght  to  be 
determined  once  for  all  In  a  single  proceed- 
ing. Is  It  possible  for  such  a  determlnatltm 
to  be  reached  In  the  courts  of  this  state 
where  a  single  stockholder  resides,  and  wlth- 
ont  the  corporation  or  Its  assignee  as  a  par- 
ty, and  with  no  power  to  require  all  creditors 
to  interrene?  Referrtng  to  that  class  of  cases 
brought  for  the  enforcement  of  amounts  due 
from  stockholders  for  nnpald  balaoces  npon 
stock  which  coDBtltnteB  a  direct  contract  lia- 
bility, and  In  regard  to  which  statutory  pro- 
Tlsions  for  the  payment  thereof  or  responsi- 
bility therefor  are  but  declaratory  of  the  com- 
mon law,  the  customary  method  Is  to  trst 
procure  In  a  court  of  equity  a  decree  ordering 
an  assessment,  after  the  amount  necessary 
to  collect  from  stockholders  has  been  ascer- 
tained, and  thereupon  the  assignee  or  receiv- 
er brings  a  salt  In  any  jurisdiction  where  the 
stockholder  may  reside  to  recover  the  amount 
so  assessed  upon  fata  stock.  Hawkins  r. 
Glenn.  131  U.  S.  31»,  9  Sup.  Ct.  739;  Glenn  t. 
Liggett,  135  U.  S.  633,  10  Sup.  Ct.  867.  Nu- 
merous other  cases  might  be  cited.  It  Is 
b^d  In  that  class  of  cases  that  the  stockhold- 
er is  to  be  considered  as  r^esented  through 
the  corporation  la  the  court  and  proceeding 
wherein  the  order  for  the  assessment  Is  en- 
tered. Whether  a  nonresident  stockholder, 
as  to  a  superadded  liability,  would  come  un- 
der that  rule,  we  need  not  decide.  We  are  un- 
able, however,  upon  principle  to  distinguish 
between  the  cases  adverted  to  and  any  case 
brought  for  the  enforcement  of  a  Habllity 
under  such  statute  as  that  of  Utah,  where  at 
some  time  an  ascertainment  must  be  made  of 
the  d^dt  to  be  covered,  respecting  the  neces- 
sity thereof  prior  to  a  suit  against  the  stock- 
bolder,  unless,  indeed,  both  objects  are  sougbt 
In  the  same  proceeding.  Again,  In  that  class 
of  cases  above  referred  to  the  suit  wherein  the 
assessment  has  been  made  was.  In  every  case 
coming  to  our  notice,  brought  In  the  state 
where  the  corporation  was  located  and  bad 
been  engaged  in  business.  Some  cases  have 
arisen  where  an  attempt  was  made  to  collect 
snch  unpaid  balances  without  an  equitable 
aacotalnment  In  the  Jurisdiction  wherein  the 
corporation  had  Its  legal  residence  and  trans- 
acted its  business.  Such  a  case  was  Chandler 
T.  Keith.  42  Iowa,  99.  The  right  to  recover 
was  denied.  The  court  thereupon  said:  "Up- 
ton-examination  of  this  decree  [referring  to  a 
decree  of  a  court  in  Illinois]  we  do  not  find 
■tliat  any  adjudication  was  made  of  the 
«monut  of  the  indebtedness  of  the  corporation, 


BO  as  to  show  nfbat  ptt  cent  npoa  the  ahstei 
of  its  stockholders  was  necessary  to  i)ay  off 
aoch  Indebtedness,  nor  does  it  make  or  con- 
fer authority  upon  the  receiver  to  make  an 
aaKflsnMot  w  call  upon  the  stockholders  for 
a  per  centum  found  and  ascertained  to  be 
necessary  to  pay  the  debts  of  the  corporation." 
The  decree  of  the  Illinois  court,  like  the  order 
of  the  court  of  Utah,  alleged  in  the  case  at 
bar,  had  authwlzed  the  receiver  to  collect 
and  sue  for  the  amounts  due  firom  the  stock- 
holders. A  similar  case  to  the  foregoing  was 
C bander  v.  Siddle,  wherein  Mr.  Justice  Miller, 
In  the  federal  circuit  court  tor  Iowa,  sustained 
the  demurrer  to  a  petltton  at  law  against  a 
stockholder  for  the  reason  that  no  call  or  as- 
seesment,  either  by  the  company  before  insol- 
vency or  by  the  court  since,  was  alleged.  1 
Gent.  Law  J.  341,  Fed.  Cas.  No.  2,594.  So, 
when  an  assignee  In  bankruptcy  Instituted 
against  stockholders  a  suit  In  equity  In  the 
United  States  district  court  for  the  Bastem 
district  of  Missouri,  the  circuit  court  of  the 
same  district  having  control  of  the  bank- 
ruptcy proceedings,  it  was  held  that  It  could 
not  be  maintained.  The  reasoning  of  the 
court,  as  reported,  does  not  go  deeply  into  the 
question,  and  the  decision  seems  to  have  been 
rested  quite  largely  upon  thefact  that  the  bank- 
ruptcy court  was  adjusting  the  accounts,  snd 
proceeding  to  determine  what  calls.  If  any, 
would  be  necessary.  The  learned  judge  stat- 
ed that  bills  by  Judgment  creditoiB  had  been 
sustained  against  the  corporation  and  Its 
stockholders,  and  that  "In  such  cases  the  de- 
cree has  been  for  an  account  to  be  taken  of 
the  assets  of  the  corporation,  far  the  appcdnt- 
ment  of  a  receiver,  to  whom  the  stockhold- 
ers and  officers  are  ordered  to  pay  and  ac- 
count, respectively,  for  so  much  of  the  as- 
sets and  capital  stock  as  are  necessary  to 
pay  the  debts  due  to  the  creditors;  tbe  assets 
thus  collected  and  received  to  be  applied  by 
the  receiver  In  dischai^e  of  the  debts."  My- 
ers V.  Seeley,  1  Cent  Iaw  3.  461.  Fed.  Cas. 
No.  9,994.  In  the  case  of  Young  v.  Farwell. 
189  HI.  326,  28  N.  E.  846,  a  judgment  creditor 
of  an  Insolvent  Michigan  corporation  brought 
In  the  Illinois  court  a  creditors'  bill  against  a 
stocldiolder  and  the  corporation— the  latter 
served  only  by  publication— seeking  to  enforce 
payment  of  the  judgment  from  the  stock- 
holder because  of  his  unpaid  stock.  Refer- 
ring to  the  rule  that  a  creditor  after  Judgment 
against  a  corporation  may  seek  satisfaction 
of  his  Judgment  by  a  creditors'  bUl  against  a 
single  delinquent  stockholder,  and  In  such 
case  the  latter  may  file  a  cross  bfll,  obtain  a 
discovery  of  the  other  stockholders,  bring 
them  before  the  court,  and  enforce  contribu- 
tions, the  court  said:  "But  It  Is  manifest  this 
Is  Impossible,  except  In  the  state  where  the 
corporation  has  Its  existence  and  most  of  the 
stockholders  reside.  No  discovery  can  be  ob- 
tained in  this  state  against  the  Chicago  Min- 
ing Company,  no  account  can  be  taken  of  its 
Indebtedness,  and  no  decree  can  be  rendered 
winding  up  its  affairs  and  apportioning  its 
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IndeMedneis  to  the  wdrent  delinquent  stocfe- 
bolden  by  our  courts,  for  the  simple  reason 
that  It  Is  lieyond  the  Jurisdiction  of  onr  courts, 
and  no  orders  made  here  can  be  obligatory  up- 
on It  or  Its  property  in  Michigan,  or  In  any 
other  state  than  this."  It  vaa  held  that  the 
bill  could  not  be  anstalned.  The  oonrt  further 
said,  after  giving  the  reasons  tor  its  conclu- 
sions: "Since  any  denee  which  we  might 
approre  In  tUs  case  could  not  do  complete 
justice  to  those  lialde  to  be  affected  by  It, 
and  might  do  iQjusUce  to  some,  we  decline  to 
pass  upon  and  determine  the  question  stated 
Bupra,  and  discussed  In  argument.  The  ap- 
pellant most  first  seek  a  remedy  in  the  courts 
of  the  state  of  HlctUgan,  and  there  have  au- 
thoritatlTely  determined  the  respectire  rela- 
tions of  creditors  and  stockholders  of  this 
corporation  towards  It  and  towards  each  oth- 
er, and  then,  if  it  shall  be  necessary,  their 
rights,  as  respects  stockholders  domiciled  In 
this  state,  may  be  enforced  in  the  courts  of 
this  state."  See,  also,  Aultman's  Appeal,  D8 
PtL  St  606.  In  Nlmick  t.  Iron  Works,  25  W. 
Va.  ISi,  the  court  went  furttier,  and  refused 
to  entertain  a  creditors*  bill  against  stockhold- 
ers of  an  Ohio  corporation,  eyen  after  a  court 
in  Ohio  had  ascertained  the  deficit  necessary 
to  be  nude  up  by  resort  to  the  liabilities  of 
atockhtriders. 

Where  a  recover  of  a  national  bank  brought 
suit  In  equity  against  several  stockhtriders,  al- 
leging that  he  bad  ascertained  that  the  as- 
sets and  credito  of  the  bank  were  wholly  in- 
adequate tor  the  payment  ot  its  debts,  and 
that  in  his  belief  resort  would  be  necessary 
to  the  whole  amount  of  the  liability  of  stock- 
holders, and  prayed  an  accounting  and  decree 
directing  the  defendants  to  pi^  thdr  pio  rata 
of  the  balance  of  the  debt  which  might  re- 
main after  the  application  ot  its  assets,  the 
United  States  supreme  court  held  that  the 
canae  Cfvuld  not  be  maintained  in  the  ab- 
sence of  an  avmnent  of  action  on  the  part  of 
the  comptn^er  touching  the  personal  llabll- 
ny  of  stockholders;  that  a  determination  1^ 
him  as  to  when  it  was  necessary  to  institute 
such  proceedings,  and  whether  the  whcde  or 
a  part,  and,  tf  a  part  only,  how  much,  shall 
lie  collected,  was  Indispensable  whenever  the 
personal  liability  of  the  stocUHrfders  is  sought 
to  be  enforced,  and  that  such  detwminatltm 
or  aotkm  mi  his  part  must  precede  tlw  Institu- 
tion of  suit  by  the  receiver;  and  the  court 
added,  "The  fact  must  be  distinctly  averred 
in  all  such  cases,  and.  If  put  in  issue,  must 
be  proved."  In  that  case,  however.  It  was 
also  that  a  suit  in  equity  might  be  prose- 
cuted if  less  than  thi*  whole  liability  was  re- 
quired, and  an  lntei..,cntory  decree  might  be 
taken  for  the  collection  ot  a  part  only,  allow- 
ing the  cauae  to  atond  tor  final  decree  until 
attex  further  exhaustion  of  the  bank's  assets, 
if  tbonght  necessary,  so  that  whether  any 
further  calls  iqion  the  stoelriiolders  shall  be 
necesaary  may  then  be  ascertained;  thus 
avoiding,  as  far  as  possible,  ItMses  from  delay 
which  might  be  caused  by  insolvency  or  oth- 


erwise, and  also  the  ocdlection  from  the  atock- 
lurfders  of  a  greater  anm  than  neceasary. 
Kennedy  v.  Olbaon,  8  WaU.  498.  SOiS. 

No  inquiry  to  which  our  courts  In  the  iwea- 
ent  case  could  rewurt  woidd  result  In  any  aa- 
oertainment  ot  the  Indebtedness  of  the  corpo- 
ration which  would  at  all  affect  or  be  binding 
upon  It,  or  Its  aaaignee,  Its  other  stockholders, 
or  any  of  Ita  credltora  who  do  not  vtrtuntarily 
submit  themselves  to  the  Jurisdiction  of  the 
court  The  appearance  of  the  creditors  can- 
not be  secured  by  proceas,  unless  they  are 
found  within  this  atate.  Sliould  our  courts 
undertake  to  ascortaln  and  determine  the 
amount  ot  the  d^dt  over  the  corporate  as- 
sets, and  the  character  and  extent  of  the  cor^ 
porate  obligations,  the  same  matters  in  an- 
other suit  In  Utah  or  elsewhere  against  other 
sto<^holdera  mi^t  be  detormlned  diff»«ntly. 
and  the  resptmalblUty  ot  tlw  stockholders 
might  not.  In  fact  be  equal  and  rataUe.  It 
Is  urged  that  no  such  result  Is  possible  In  the 
case  at  bar,  as  the  allegation  of  the  petition 
discloses  such  a  large  deficiency  as  to  require. 
In  any  event,  tlw  whole  sum  of  die  responat- 
blilty  of  every  shareholder.  The  trouble  with 
that  argument  Is  that  the  allegation  concerns 
a  fact  which,  before  a  stoclcfaoldw  should  be 
called  upon  to  account,  must  cease  to  be  a 
matter  of  averment  uul  must  rest  in  Judicial 
determination.  The  demurrer  admits  the  fact 
only  as  it  is  allied.  The  corporatlw  la  not 
a  party  to  this  suit,  Its  appearance  and  that 
of  Ito  f(H-eign  assignee  cannot  be  enforced  In 
this  state.  The  only  possible  effect  which 
the  Judgment  of  onr  courts  in  the  present  c&m 
could  have,  If  Uie  theory  of  the  i^intut 
should  prevail,  would  be  to  bind  and  become 
concludve  uptNoi  the  defendant  the  plaintiff, 
and  those  creditors  who  voluntarily  appear  In 
the  suit  (and  hut  one  has  d«me  so),  or  per- 
haps those  who  should  accept  from  the  plain- 
tiff a  proportion  of  the  proceeds  of  any  Judg- 
moit  against  the  defendant. 

Until  the  courts  In  Utah,  In  some  apprc^ri- 
ate  proceeding,  shall  have  Judidally  ascer^ 
talned,  and  by  decree  determined,  the  amount 
of  the  deficiency  for  which  the  stodUKddera 
are  responsible.  It  Is  not  perceived  liow  any 
recovery  can  be  bad  In  this  state,  or  any  oth- 
er, against  a  single  stockholder.  The  distinc- 
tion we  have  attempted  to  show  la  Illustrated 
by  a  case  tat  Pennsylvania.  The  suit  was 
gainst  all  of  the  stockholders  of  an  Ohio 
corporation  by  a  creditor  who  was  the  bolder 
of  aU  the  corporate  indebtedness.  All  of  said 
stockholders  resided  in  Pennsylvania,  and 
were  served  with  process.  The  corporation 
was  a  party,  and  all  of  its  assets,  real  and 
personal,  had  been  ezliausted,  leaving  it  In- 
solvent The  recovery  was  sought  upon  the 
liability,  under  the  constitution  and  laws  of 
Ohio,  for  an  amount  equal  to  the  amount  of 
their  stock  in  addition  to  the  stock  held.  After 
alluding  to  a  former  decision  of  the  court  In 
Bank  V.  Adamn,  1  Pars.  Eq.  634,  which  held 
that  a  court  of  equity  could  exercise  no  Juris- 
diction to  cmnpel  the  stockholders  of  a  for- 
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«tgB  oorpOTatlon  iMldlng  In  Farnqrlraiila  to 
pay  tbe  stoclE  subscribed  to  the  company  on 
the  application  of  a  creditor,  but  in  a  case 
wherein  the  corporation  was  lut  a  party,  and 
Its  iDK^vency  was  not  alleged;  Gblef  Jnstlce 
Sbarswood,  in  the  opinion,  said:  "The  rec* 
ord  before  us  j^sents  an  entirely  dlffereot 
f»ae.  Tbe  plaintiff  la  all^^ed  to  be  the  h<M- 
er  of  all  the  Indebtedness  of  the  corporation 
EL  Ball  &  Ca  Tbat  corporation  is  a  par^, 
and  the  bill  has  been  talaen  a^nat  it  pro 
confesso.  It  is  utterly  insolvent,  and  all  Its 
assets,  real  and  perstmal,  are  exhausted;  and 
the  defendantB  are  all  tbe  atockholdws.  They 
reside  within  the  Jnrlsdlctlui,  woe  serred 
with  process,  some  appearing  and  taking  de- 
fense, and  the  bill  taken  pro  confesso  against 
such  as  did  not  plead,  answer,  or  demur  un- 
der a  rule  up<KL  tbem  for  tbat  purpose,  which 
was  duly  s^red.  It  Is  evident  tbat  tbe  court 
had  full  gnusp  of  the  whole  case.  They  could 
make  no  decree  which  they  were  noC  fuUy 
oomp^ent  to  enforce.  Tbey  were  not  re- 
quired to  settle  up  the  business  of  a  foreign 
losolrent  corporation.  It  was  all  settled  up, 
and  the  creditors  paid,  as  far  as  Its  assets 
would  go,  by  tbe  sale  ot  all  Its  real  and  per- 
sonal property.  We  are  not  called  upon  to  say 
how  It  would  be  If  the  case  were  not  sa  The 
reasons  ag^nst  a  court  of  equity  assuming 
Jurisdiction  over  the  affairs  of  a  foreign  cor- 
poration  are  cntalnly  very  cf^ent,  and  wHI 
have  to  be  maturely  considered  if  such  ques- 
tions should  b«vaf  ter  arise.  We  do  not  say 
that  tbe  court  ought  not,  in  tbe  exercise  of  a 
sound  discretion,  to  decline  to  interpose  at 
the  suft  of  some  of  the  creditors  gainst  some 
of  the  stockholders  of  such  a  corporation." 
Anltman's  At^eal,  96  Pa,  St  506.  In  the 
case  at  bar  the  circumstances  are  altogether 
of  a  different  character.  The  corporation  Is 
not  a  party.  It  is  alleged  to  be  InsolTent,  bat 
Its  assets  are  not  exhausted.  They  are  in 
the  hands  of  an  assignee.  The  stockholders 
are  not  all  residents  here,  and  only  one  Is  a 
party.  Tbe  plaintiff  sues  In  behalf  of  all  the 
creditors,  but  tbey  cannot  be  required  to  ap- 
pear and  assent  to  such  jurisdiction  as  the 
court  may  assume.  The  fact  should  be  men- 
tioned that  in  argument  we  were  Informed 
that  anotber  person  bad  been  appointed  In 
place  of  tbe  firA  assignee,  who  was  deceased. 
But  In  argument  It  was  stated  that  anotber 
had  been  appointed.  The  plaintiff,  as  special 
receiver,  Is  not  in  possession  or  control  of  any 
of  the  corporate  assets  or  property.  The  only 
Judgment  which  any  court  would  be  author- 
ized to  render  against  the  estate  represented 
by  defendant  as  executor  would  be  one  cor- 
resfwnding  In  extent  to  tbe  liability  created 
by  tbe  statute.  As  that  liability  Is  4  ratable 
one,  the  sum  to  be  Included  In  the  Judgment 
should  be  such  as  would  be  ratable,  and  In 
proportion  to  tbe  stock  held,  limited  only  by 
the  par  value  amount  thereof.  Our  courts, 
upon  the  facts  as  fftated,  and  In  the  case  as 
brought,  could  not  so  concluslvdy  determine 
the  value  of  tbe  assets,  and  the  amoaoi  ot 


the  l^al  obUgatliHui  of  tbe  corxKvation,  as 
to  Insure  that  the  Judgment  would  represent 
a  ratable  liability.  It  Is  difficult  to  imagine, 
th«efore,  what  right  exists,  under  those  dr- 
eumstancea,  to  render  a  Judgment  at  all.  As 
this  questkm  must  Itself  dispose  of  the  Issue 
raised  the  demurrer,  we  do  not  conceive  It 
necessary  or  proper  that  we  decide  whether. 
In  any  suit  to  enfbrce  the  liability  of  a  stock- 
holder In  this  state  under  the  Utah  statute, 
ft  ehonld  be  prosecuted  by  a  creditor  or  cred- 
iton,  or  the  receive  of  the  cwporatlon,  or  a 
special  receiver,  such  as  the  ^tntlff  In  this 
case  Is  called.  We  do  not  doubt  that,  as  a 
matter  of  comity,  In  a  iHnper  case,  a  Hablllty 
imposed  upon  stockholders  of  a  foreign  cot- 
poratlon  by  the  laws  of  the  state  where  the 
corpM-ation  was  organised  aikd  transacted 
business  should  be  oiforced  by  the  courts  ot 
this  state  against  a  stockholder  resident  In 
this  state. 

Our  decision  upon  the  questions  submitted, 
so  far  as  we  decide  tbem,  is  as  follows: 

Question  1.  For  the  reasons  stated  In  this 
<^InIon,  this  action,  upon  the  taris  set  out  In 
tbe  petition,  cannot  be  maintained  at  alt. 

Question  8.  Neither  the  receiver  of  a  for- 
eign corporation  nor  of  a  foreign  association 
of  creditors  can  maintain  such  a  suit  as  the 
one  at  bar  against  a  stockh<rfder  who  resides 
in  this  tftate,  In  the  courts  of  this  state,  for  a 
statutory  Uablllty,  like  tbat  ot  Utah  pleaded 
in  this  case,  created  by  tbe  laws  of  such  for- 
eign state  or  territory,  before  It  is  Judicially 
determined  who  are  sucb  credltMs,  and  be- 
fore the  amount  due  sucb  creditor  or  cred- 
itors has  been  adjudicated  by  some  court  hav- 
ing jurisdiction  to  make  such  determination. 

Question  10.  For  tbe  reasons  and  upon  the 
grounds  stated  in  this  opliUon,  the  petition  la 
this  case  do«  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  in  favor  of  the  plain- 
tiff and  against  tbe  defenuant. 

OOBN,  COTICUTB. 


McLaughlin  v.  cneilu 

(Supreme  Court  of  Wyoming.  Dec.  IS,  1S07.) 
Iksolvbnt  Bask— Liability  of  Stockhoi.dbks. 

A  suit  cannot  be  maintained,  under  the 
statutes  of  Utah  fixing  the  liability  of  stockhold- 
ers in  banking  corporations,  by  a  creditor  of  a 
foreign  insolvent  bimkiog  corporation  agamsc  a 
resident  stockholder  of  said  corporation,  before 
it  is  judicially  determined  by  some  court  having 
jurisdiction  for  tbat  purpose  what  the  amount  of 
the  deficit  is  which  the  superadded  statutory  lia- 
bili^  of  stockholders  is  required  to  cover,  which 
requires  an  Inqniiy  into  the  other  assets  of  tbe 
insolrent  corporation,  and  the  amount  of  its  ao- 
Inal  indebtedness. 

Reserved  questions  from  district  cour^ 
Uinta  county;  Jesse  Knight.  Judge. 

Action  by  Edward  McLaughlin,  executor, 
etc.,  against  Garrett  O'NelH,  executor,  etc.,  to 
enforce  stockholders'  liability.  Questlom  re- 
served. Demnmc  to  idalatlff's  petltltm  ana* 
calned. 
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Brown  &  Henderson  and  Sctm  C  Hamm, 
for  plaintiff,  Clai^  &  Ausbermau  and  Ojvm 
Beard,  for  defendant. 

POTTER,  C  J.  Thla  case  is  brought  up- 
on tbe  same  cause  of  action  as  that  of  Mc- 
Laugblln  t.  Same  Defendant  (tbls  day  de- 
cided) 51  Pac.  213.  Edward  McLaughlin  brings 
tbe  suit  on  his  own  behalf  and  for  all  other 
creditors  of  the  Park  City  Bank  to  enforce  the 
statutory  liability  of  a  stockholder  of  said 
bank  under  the  Utah  statute.  The  petition 
contains  no  allegations  concerning  the  suit 
in  Utah  brought  by  this  plaintiff,  in  which 
the  receiver  was  appointed;  otherwise  the 
same  questions  are  luvoWed  as  in  the  suit 
brought  by  the  receiver,  and  the  views  ex- 
pressed In  the  opinion  la  that  case  must  de- 
termine our  answer  to  the  reserved  questions 
in  this  one.  The  decision  of  the  court  upon 
such  of  the  questions  as  it  Is  deemed  proper 
to  consider  is  as  follows: 

Question  1.  For  the  reasons  stated  in  the 
opinion  In  the  case  of  McLeoghlln  v.  O'Neill, 
this  action  upon  the  facts  alleged  In  the  pe- 
tition cannot  be  maintained. 

Questions  0,  7,  and  8.  Such  a  suit  as  the 
one  at  bar,  upon  a  statute  like  that  of  Utah, 
pleaded  In  this  case,  cannot  be  maintained 
ag&lofit  a  resident  stockholder  of  a  for^gn 
corporation  before  It  Is  Judicially  determined 
by  some  court  having  Jurisdiction  for  that 
purpose  what  the  amount  of  the  deficit  Is 
which  the  superadded  statutory  liablli^  of 
■tockhotders  is  required  to  cover,  which  re- 
quires an  Inquiry  Into  the  other  assets  of  the 
Insolvent  corporation,  and  the  amount  of  Its 
actual  indebtedness. 

Question  10.  The  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
In  favor  ta  the  plaintiff  and  against  tbe  de- 
fendajit. 

OOBN,  3^  concan. 


(»  N«v.  182) 

OASSINELLI  V.  CASSINELLI.    (No.  1,503.) 

(Bivreme  Oonrt  of  Nevada.   Dec  17,  1807.) 
DisMisSAif— Mauciods  PRossoimoH— Usvibw  ox 

1.  In  an  action  for  maliciotu  prosecution,  plain- 
tiff introduced  evidence  tending  to  prove  the  de- 
struction of  the  property  by  fire;  that  plaintiff 
bad  been  arrested  on  comirisint  of  the  defendant, 
charging  plaintiff  and  tnro  others  with  the  crime 
of  arson,  and  kept  in  custody  three  da^s,  being 
discharged  on  nie  preliminary  examination, — 
and  also  evidence  tending  to  prove  an  alibi, 
field,  that  a  motion  to  dismiBs  after  plaintiff  had 
introduced  his  testimony  was  properly  denied. 

2.  Where,  upon  the  merits  of  the  case,  Ihe 
evidence  is  conflicting,  the  judgment  will  not  be 
disturbed  on  appeal. 

Appeal  from  district  court,  Lyon  county;  0. 
SL  Mack,  Judge. 

Action  by  VltcHda  OasslneUl  against  Pletro 
CasaineUl  for  maUdons  prosecution.  Jadg- 
■lent  for  plaintiff^  Deteidant  appeals.  Af- 
firmed. 


Langan  ft  Knight,  for  api^eUant  John 
Lothroi^  for  respondent. 

BELKNAP,  a  J.  Action  for  malicious 
prosecution.  The  case  was  tried  by  the  court 
without  a  Jury.  Respondent  recovered  judg- 
ment for  $305  and  costs.  After  respondent 
had  introduced  his  testimony  In  chief,  appel- 
lant moved  for  a  nonsuit  upon  the  ground  that 
there  was  no  evidence  tending  to  show  that 
tbe  prosecution  was  maliciously  Instituted,  or 
without  probable  cause,  or  that  respondent 
had  been  damaged  In  his  person.  The  mo- 
tion was  denied,  and  the  ruling  is  assigned  as 
error.  Plaintiff  had  introduced  evidence  tend- 
ing to  prove  that  the  property  of  the  appellant 
had  been  destroyed  by  Ore  upon  the  night  of 
the  5th  day  of  February.  1806;  that  the  next 
morning  the  appellant  had  lodged  a  com- 
plaint in  the  court  of  the  justice  of  the  peace 
of  the  township  In  which  he  resided,  and  in 
which  tbe  fire  occurred,  charging  respondent 
and  two  others  with  the  crime  of  arson.  Re- 
spondent was  arrested,  and  remained  In  cus- 
tody three  days.  Upon  the  preliminary  ex- 
amination he  was  discharged.  Evidence  was 
also  introduced,  and  not  denied,  tending  to 
prove  an  alibi.  It  was  the  duty  of  respond- 
ent to  have  eatabUshed  to  the  satisfaction  of 
the  court  that  the  appellant  had  no  probable 
cause  for  the  prosecution.  This  was  done  by 
evidence  tending  to  prove  the  sUbl,  and  other 
facts  tending  to  show  the  absence  of  Incrim- 
inating drcnmstances.  It  was  also  the  duty 
of  respondent  to  have  shown  malice,  but  ttie 
fact  of  malice  may  be  inferred  from  want  of 
probable  cause.  Oliver  t.  Pati,  43  Ind.  132; 
Yentress  v.  Rosser,  78  Oa.  634;  Carson  t. 
Edgeworth,  43  Mich.  241.  5  N.  W.  282;  Dfeti 
T.  Langfltt,  63  Pa.  St  234.  The  evidence  as 
above  stated  was  not  only  sufficient  upon  the 
motion  to  support  a  recovery  for  nomhul 
damages,  but  also  for  actual  and  exemplary 
damages.  If  respondent  was  entitled  to  re- 
cover, the  damages  may  have  included  dep- 
rivation of  liberty,  and  injury  to  his  fe^ings. 
Upon  the  merits  of  the  case,  the  evld«ice 
was  in  most  respects  conflicting,  and  In  such 
cases  we  cannot  disturb  the  Judgment 

Other  matters  have  been  called  to  our  at- 
tention by  the  brief  of  counsel.  We  have  ex- 
amined them,  but  do  not  deem  them  of  stxffl- 
clent  importance  for  discussion,  and  none  of 
them  can  affect  tbe  result  Judgment  and  or- 
der affirmed. 

BONNZFIELD  and  MASSET,  33.,  concur. 


(24  M«T.  im 

ADAMS  V.  BAKEB.  (No.  1,S0&) 
(Supreme  Court  of  Nevada.   Dee.  1,  1887^ 

MOKTOAOES— BrcORDIVO—  HoVB9TIA1>— DKUBA^ 

TiON  BT  WtrK— -Kbporhatiok  or  Ik- 

STROMBNTS— PAKTIIS. 

1.  A  wife  who  has  filed  a  dedaration  of  houe- 
I  stead  on  community  property  is  not  affected  wltli 
'  notiM  of  a  prior  nootded  mortiace  executed  hr 
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her  hnBband,  wlii(4i  misdescirlbes  the  propert7, 
nnder  the  statute  conceraiDg  conveyaQCes,  which 
IMtiTides  that  recorded  couTeyances  shaU  from 
llie  time  of  Wag  Impart  notice  of  the  cooteata  to 
MbBMuent  **parchaaerB  and  moctfrageoa"  only. 

2.  Under  Gen.  St.  S  539,  giving  a  wife  the 
right  to  select  a  homestead  ont  of  the  commanlty 
property,  and  file  the  required  declaration,  where 
■be  does  BO.  and  the  husband  has  given  a  prior 
inort89«e  w4iich,  because  of  error  in  description, 
does  not  cover  the  homestead,  her  rights  are  not 
affected  by  the  fact  that  the  parties  to  the  mort- 
gage intended  it  to  embrace  such  homestead. 

3.  Equity  wiU  not  reform  a  mortgage  on  com- 
munity property  executed  by  a  husband,  in  an 
action  by  a  mortgagee  against  the  wife,  who  has 
filed  a  declaration  of  homestead  on  said  property. 

Appeal  from  district  court,  Ormsby  county; 
G.  E.  Mack,  Judge. 

Action  by  F.  B.  Adanu  against  Archie  Bak- 
er and  Lucy  Baker,  hie  wife.  From  a  decree 
In  favor  of  plaintiff,  defendant  Lucy  Baker 
appeals.  Beversed. 

Alfted  Cbarts,  for  appellant  Trenmor  Cof- 
fin, tor  leqKHideat 

BONNIFIELD,  3.  This  ftCttOD  wos  brought 
by  F.  B.  Adams,  as  idalntlfC,  against  Archie 
Baker  and  Lucy  Baker,  bis  wife,  as  defend- 
ants. The  old«ct  of  the  action  was  to  secure 
the  refocmatl«Hi  and  f  aratdosnre  of  an  allied 
mortgage  executed  bg  Archie  Baker  to  said 
plaintiff.  The  idalntlff  allies  In  his  com- 
idalnt.  In  substance  and  In  brief:  That  on 
the  9tta  day  oC  October,  1885,  the  defoidBnt 
AnAle  Baker  was  Indebted  to  the  plaintiff  In 
the  snm  of  IT61.7S,  and  execnted  and  dellT- 
oed  to  plalnUfl  hia  certain  pnmlBBory  note 
fw  said  sum  on  said  day.  Tbai;  at  the  time 
of  the  oucutlim  of  aald  note,  said  dtfeodant 
Archie  Balcer,  the  better  to  secure  the  pay- 
ment of  the  same,  exeedted  to  plalntlfC  bla 
certain  nuvtgage^  a  copy  of  which  Is  attacked 
to  the  oomidalnt,  and  made  part  thereof,  as  an 
exhibit  That  the  true  description  of  the  land 
and  premises  Intended  to  be  described  and 
embraced  In  said  mortgage  Is  as  follows: 
"An  that  portion  of  block  sixty-four  of  Proc- 
tor and  Green's  dlTlshm  of  Carson  Qlty»  Orms- 
by county,  state  of  Nerada,  described  as  fol- 
lows: GtHumcsudng  at  the  southwest  owner 
of  said  Vtock  slxty-fom*.  where  the  east  line 
of  Nevada  street  tnteTsecrts  the  nmlh  line  tff 
Robhuon  street  as  said  streets  are  laid  down 
on  the  <^clal  map  of  said  dty;  running 
thence  nntb,  al<Hig  the  east  line  ot  Nevada 
street,  eighty-eight  feet;  thence.  a:t  right  an- 
glei^  east  parallel  with  the  nurth  line  of  Bob- 
insim  slxeet,  a  distance  of  seventy-four  feet; 
thence,  at  right  angles,  south  eighty-eight 
feet  to  the  north  line  of  Roblnsm  street; 
thence  west,  along  the  north  line  itt  Robinson 
street  to  the  place  of  beginning."  That  by 
an  oversight  inadvertence,  m  mistake,  said 
property  was  described  In  said  mortgage  as 
follows:  "Hie  property  at  the  sonthweHt  cor- 
ner of  the  Uock  in  CarsMi  City,  said  county 
and  state,  of  which  Spear  street  Is  the  west- 
ern boundary,  and  BoMnson  street  the  south- 
ern boundary,  commencing  at  the  comer  of 
the  block  at  the  Intersectlcm  of  Bpear  and 


BoMnson  streets;  thence  eesterly,  idong  Uie 
nortii  line  of  Sobinson  street  one  hundred 
feet;  thence^  at  right  angles,  northeriy,  at 
right  angles  with  Robinson  street  seventy- 
four  feet;  thence  westerly,  parallel  with  Rob- 
inson street  oob  hundred  feet  to  Spear  street; 
thence  sonth«*ly,  alcng  the  east  line  of  Spear 
street  seventy-four  feet,  to  the  place  of  be- 
ginning." That  Nevada  street,  and  not  Spear 
street  forms  the  western  boundary  of  said 
land  and  jwemlses;  and  that  Spear  street  is 
the  first  street  eouth  of  Robinson  street  and 
running  parallel  therewith.  That  defendant 
Lucy  Baker  is  the  wife  of  the  defoidant 
Archie  Baku;  and  that  said  defendants  have 
at  all  times  ho'eln  mentioned  resided  upon 
said  land  and  premises,  and  have  occupied 
ine  same  as  a  homestead.  That  said  Lucy 
Baker  claims  some  Interest  In  said  land  and 
premises  by  reascm  of  having  filed  a  declara- 
tion of  homestead  thereon  since  the  execution 
and  recordation  of  said  mortgage.  That  at 
the  time  of  and  befwe  the  filing  ot  said  dec- 
laratlon  of  homestead,  she  had  notice  and 
Knowledge  of  the  fact  of  said  ii^^tedaess 
of  Archie  Baker  to  the  i^alntlfl,  snd  ot  the 
encnthm  of  said  note  and  mortgage  to  secure 
the  same,  and  of  the  said  oversight  inadver- 
tence, or  mistake  in  the  description  ct  the 
premises  intended  to  be  described  therein; 
and  that  she  had  knowledge  and  notice  that 
said  mortgage  wsa  Intended  to  emteaoe  and 
cov»  by  a  correct  description  the  property 
occupied  by  said  defoidants  as  a  homefftead. 
Archie  Baker  made  default.  Lucy  Baker  anr 
awered  for  hers^  alone,  and,  by  her  answer, 
denies  that  Archie  Baker  at  any  time  execut- 
ed any  mwtgage  or  any  Hea.  of  any  character 
whatsoever  upon  the  land  described  In  her 
homestead  declaration  to  the  plaintiff,  or  at 
all;  denies  qiedflcally  each  allegation  ot  the 
complaint  charging  that  she  had  knowledge 
and  notice  of  said  indebtedness,  of  the  exe- 
ctttl<m  of  said  note  and  mortgage,  or  vltber  ot 
them,  of  the  oversight  Inadvntmce,  or  mis- 
take and  of  the  intent  tbat  said  mortgage 
was  to  embrace  or  cover  said  homestead 
loemlses.  It  Is  alleged  the  answer  that 
said  property  is  the  community  property  of 
the  defendants;  and  all  the  necessary  facts 
to  entlOe  her  to  said  pn^terty  as  a  homestead 
undK  the  statute  are  properly  set  out  in  the 
answw,  and  established  by  the  proofs.  The 
court  adjudged  and  decreed,  to  wit,  "that 
plaintiff's  mortgage  be,  and  the  same  Is  here- 
by, rtf  wmed  by  inserting  thorein,  in  lieu  of 
the  descripticm  ot  the  property  now  therein 
contained,  the  following,  to  wit  [here  follows 
the  description  first  above  given,  as  set  ont  in 
the  complaint  and  which  Is  substantially  the 
same  as  the  descriptltm  contained  in  said 
homestead  dedaiatlon]."  It  Is  furtba  decreed 
*Uat  said  reformation  shall  take  and  have 
effect  from  and  after  and  as  of  the  date  of 
the  recording  of  said  mortgage,  to  wit  Octo- 
ber 10,  1896."  It  was  further  deraeed.  In 
form  and  substance,  usual  In  case  ot  fweclo- 
sure  ot  mortgages  on.  real  estate.   From  the 
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decree  and  the  order  of  the  court  denying  her 
mtftion  for  new  trial,  Lucy  Baker  appeals. 

The  said  homestead  declaration  was  duly 
filed  on  the  7th  day  of  April,  1896,  and  be- 
fore this  suit  was  commenced.  The  case 
seems  to  have  been  tried  In  the  court  below, 
and  was  argued  here  by  respecttre  counsel, 
mainly  upon  the  theory  that  the  rights  of  the 
parties  depended  upon  whether  or  not  the 
appellant,  before  she  filed  her  said  declara- 
tion, had  knowledge  or  notice,  actual  or  con- 
structive, of  the  execution  of  said  mortgage, 
and  of  the  alleged  Intent  of  the  parties  there- 
to that  the  mortgage  should  embrace  and 
cover  said  homestead  property.  The  evi- 
dence, without  any  conflict,  shows  that  the 
appellant  had  no  knowledge  and  had  no  no- 
tice whatever  of  the  execution  of  said  mort- 
gage before  the  commencement  of  this  ac- 
tion, unless  the  filing  of  said  mortgage  In 
the  office  of  the  county  recorder  gave  her 
constructive  notice  of  the  same.  Counsel  (or 
respondent  contends  that  said  filing  gave  her 
such  notice  of  Its  contents,  and  was  legally 
sufficient  to  put  her  on  Inquiry  as  to  the 
facts.  The  matter  of  constructive  notice  Is 
entirely  a  creature  of  the  statute.  Grellett 
V.  Hellshom.  4  Nev.  S26.  Under  our  statute 
concerning  conveyances,  every  conveyance 
of  real  estate,  and  every  Instrument  of  writ- 
ing setting  forth  an  agreement  to  convey  any 
real  estate,  or  whereby  any  real  estate  may 
be  affected,  acknowledged,  or  proved,  and 
certified  and  recorded.  In  the  manner  pre- 
scribed by  said  statute,  shall,  from  the  time 
of  filing  the  same  with  the  county  recorder 
for  record,  Impart  notice  of  the  contents 
thereof  to  subsequent  purchasers  and  mort- 
gagees only.  Sharon  v.  Mlnnock,  6  Nev.  377; 
McCabe  v.  Grey,  20  Cal.  51ft 

The  appellant  Is  neither  a  purchaser  nor 
mortgagee  of  said  premises.  Counsel  argues 
that,  the  property  being  the  community  prop- 
erty of  the  defendants,  the  husband  had  a. 
perfect  right  to  mortgage  the  property  with- 
out the  knowledge  or  consent  of  the  wife; 
citing  Child  V.  Singleton,  15  Nev.  461.  It  is 
true  that  the  husband  may,  by  a  valid  mort- 
gage, and  without  the  knowledge  or  consent 
of  the  wife,  subject  the  homentead  premises 
to  a  llcn  piiperior  to  the  wife's  homestead 
claim  made  and  filed  subsequently  to  the 
making  of  the  mortgage.  But  the  control  of 
the  husband  over  the  community  property, 
and  his  power  to  alienate  or  mortgage  the 
same,  without  the  co-operatlou  and  consent 
of  the  wife,  may  be  arrested  and  defeated 
by  the  wife  filing  her  deolnratlon  claiming 
the  same  as  a  homestead  at  any  time  before 
the  consummation  of  the  alienation  or  mort- 
gaging of  the  premises  by  the  husband.  Un- 
der the  statute  concerning  the  exemption  of 
the  homestead  from  forced  sale,  the  wife  has 
a  perfect  right  to  select  a  homestead  out  of 
the  community  property,  and  file  the  requir- 


ed declaration,  without  the  knowledge  or 
consent  of  her  husband.  Gen.  St.  {  630. 
And,  when  so  selected,  It  is  exempt  from  the 
payment  of  any  mortgage  thereon  subse- 
quently given,  unless  the  same  Is  executed 
and  given  by  both  husband  and  wife.  It  wUl 
be  observed  that  the  record  shows  that  Rob- 
inson and  Spear  streets  are  parallel  to  each 
other,  and  extend  through  Carson  City,  east 
and  west.  The  description  In  the  mortgage 
will  not  apply  to  the  said  homestead  prem- 
ises, or  to  any  other  piece  or  parcel  of  land, 
and  the  alleged  mortgage  mortgaged  noth- 
ing. It  is  admitted  that  said  homestead 
premises  were  not  embraced  In  or  covered  by 
said  mortgage  when  the  appellant  filed  her 
declaration,  but  It  Is  claimed  that  It  was 
Intended  to  mortgage  the  same,  and  that  the 
rights  of  the  appellant  are  precluded  by  the 
Intent  of  the  parties  to  the  said  mortgage; 
that  Is,  that  the  appellant's  homestead  claim 
was  defeated  by  the  state  of  mind  of  the 
mortgagor  and  mortgagee  on  the  9th  day  of 
October,  and  not  by  the  alleged  mortgage  It- 
self. But  It  requires  prior  alienation  or  a 
mortgage  in  fact  of  the  community  property 
by  the  husband,  and  not  simply  in  Intent,  to 
defeat  the  legal  effect  of  the  wife's  declara- 
tion claiming  the  same  as  her  homestead. 

We  are  clearly  of  opinion  that  the  appel- 
lant had  the  right  to  claim  said  premises  as 
a  homestead,  and  that  she  la  protected  there- 
in against  any  mortgage  or  pretended  mort- 
gage which  by  Its  terms  mortgages  nothing. 
The  rights  or  equities  of  the  respondent  as 
against  Archie  Baker  are  not  matters  to  be 
considered  here,  as  they  are  not  Involved  In 
this  appeal.  The  premises  in  question  be- 
came the  homestead  of  appellant,  as  provid- 
ed by  law,  and,  as  such,  are  protected  by  the 
constitution.  We  are  of  opinion  that  her 
homestead  rights  In  the  premises  are  supe- 
rior to  any  equity  of  the  respondent,  and  that 
he  has  none  as  against  appellant.  In  all 
cases  of  mistake  In  written  Instruments, 
courts  of  equity  will  interfere  only  as  be- 
tween the  original  parties,  or  thme  claiming 
under  them  In  privity,  such  as  personal  rep- 
resentatives, heirs,  devisees,  le^tees,  as- 
signees, voluntary  grantees,  or  Judgment 
creditors,  or  purchasers  from  them,  with  no- 
tice of  the  facts.  Story,  Bq.  Jur.  S  165.  Ap- 
pellant belongs  to  neither  of  the  alwve  classes 
of  persons  In  this  case.  It  follows  _from  the 
foregoing  that  the  decree  of  the  court  re- 
forming said  mortgage,  and  foreclosing  the 
same  as  against  the  appellant  and  her  said 
homestead  claim,  Is  erroneous.  The  said  de- 
cree Is  reversed,  and  the  trial  court  will  mod- 
ify the  same  so  that  It  shall  not  Interfere 
with  or  Impair  the  app^lant's  homestead 
claim  in  the  premises. 

BELKNAP.  C.  J.,  and  UASSBT,  J.,  con- 
cur. 
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PECK  T.  OIBABD  FIKE  ft  UABIN10  INS. 
CO. 

tSvpnmt  Oonrt  of  Utsh.  I>ee.  T,  1897.) 
Ihbduxcb  P01.1CIB8— Soits  »t  Hoktoaokbs — Pab- 

TII8— DbBD— WhCH  a  UOBTQiaB— 
CoNsiTioss  or  POLICX. 

1.  Die  idaintifl,  a  mortgagee,  whose  debt  ex- 
ceeded the  loBB,  sued  on  an  insunace  policy  be- 
tween the  defendant  (the  iDsarer)  and  the  mort- 
gagor, which  provided,  "Loss,  if  any,  payabie  to 
Peck  aa  his  interest  may  appear."  MM,  that 
the  suit  was  properly  broaght  by  the  plaintiff 
alone. 

2.  A  deed,  absolute  In  form,  to  secure  a  debt, 
is  in  effect  a  mortgage  and  does  not  pass  tiie 
title  to  the  land. 

3.  A  mortgage  of  the  property  by  the  insured 
doea  not  vioUte  the  following  prohibition:  "TWb 
policy  ♦  •  ♦  shall  be  void  •  *  ♦  if  any 
change,  other  than  by  the  death  of  tbe  insured, 
takes  place  In  the  interest  or  title  *  *  *  of 
the  subject  of  the  insarance,  whether  by  legal 
process,  judgment,  voluntary  act  of  the  insured, 
or  otherwise."  Ibe  term  "change"  means  a 
tzansfer  of  interest  or  title,  not  an  incnm- 
brancet  simidy. 

(Syllabtia  by  the  Court.) 

Appeal  from  district  court,  Weber  cotuty; 
H.  H.  RolapE^  Judge. 

Action  by  Edwin  A.  Peek  against  the  Gl- 
rard  Fire  &  Marine  Insurance  Company. 
Judgment  for  plalntUT.  Defendant  appeals. 
Afflnued. 

Richards  &  Macmlllan  and  A.  B.  Pratt,  for 
appellant.  A.  R.  Ueywood  and  J.  E.  Bag* 
ley,  for  respondent, 

ZANSV  0.  3.  ThlB  Is  an  action  aa  a  pol- 
ler executed  by  tbe  defendant  to  Eraatua 
CtarlatofferBon,  insuring  his  taonse  agiUnst 
fire^  In  the  snm  of  f  1^000.  The  poU<7  con- 
tained two  proTlslona  on  which  the  defend- 
ant bases  Its  defense.  The  language  of  the 
first  Is,  "Loss,  if  any,  payable  to  Edwin  A. 
Peck,  mortgagee,  aa  his  Intuest  may  appear;" 
and  the  language  ot  the  second  Ib^  "This  p(d- 
kjy  •  •  •  ahall  be  void  •  •  •  If  any 
change^  other  than  by  the  death  of  an  in- 
sured, takes  place  In  the  Interest,  title,  or 
poasesston  ot  ttie  subject  of  the  insurance, 
*  *  *  whether  by  legal  process  or  Judg- 
ment, or  by  Tolnntazy  act  of  the  insured,  or 
othenrise.**  The  debt  secured  by  the  mort- 
gage was  9766.65.  During  the  term  of  the 
insurance  the  property  was  damaged  by  fire 
In  the  anm  of  f682JS0,  and,  uptm  a  trial, 
Judgment  was  lendoed  against  the  d^end- 
ant  for  that  amount,  and  for  costs.  The 
case  is  before  us  for  reriew. 

The  language  of  the  provlBion  first  quoted 
amounts  to  an  agreement  by  the  defendant 
with  ChrlstotFerBon  to  pay  the  plaintiff,  to 
the  tftent  of  the  loss,  if  any,  not  exceeding 
91,000,  bis  mortgage  debt  The  defendant 
insists  that  the  plaintiff  could  not  sue  alone; 
that  the  mortgagor  should  have  united  with 
him  as  idalntlff.  We  understand  the  weight 
of  anthorl^  to  be  that  a  party  may  sue  on 
a  promise  made^  upon  a  auffldent  conslderar 


tion,  to  another,  for  hla  nae  and  benefit 
Thla  court  so  fadd  In  the  case  of  Thompson 
T.  Oheesman,  4S  Pac.  477.  When  the  mort- 
gage debt  e»!eeda  the  loa^  the  role,  as  we 
hcdd  it.  Is  that  the  mortgagee  may  recover 
the  whole  In  his  own  name;  but  when  the 
loss  exceeds  the  debt  the  mortgagor  and 
mortgagee  may  unite  aa  plaintiffs,  or  each 
may  sue  for  his  own  share,  unless  by  the 
terms  of  the  policy  the  whole  Is  payable  to 
the  mortgagee.  Palmar  Sar.  Bank  t.  In- 
surance Co.  of  North  America  (Mass.)  44  N. 
B.  211;  Maxcy  t.  Insurance  Co.,  54  atlnn. 
272,  55  N.  W.  113a 

The  defendant  also  contends  that  Chrls- 
toflerson  forfeited  plalntifTs  right  to  the  loss 
by  a  conveyance  of  the  property  after  the 
Insurance^  and  before  the  fire,  to  one  Peter- 
son, In  violation  of  the  second  ivovlslon 
quoted.  No  change  of  possession  was  iffoveu. 
The  transaction  relied  upon  as  a  conveyance 
consisted  of  a  deed  to  the  property,  absolute 
In  form,  but  In  effect  a  mortgage,  to  secure 
the  payment  of  $50a  The  deed  did  not  pass 
the  title.  It  simply  created  a  Iten  on  Chrls- 
toffersou's  title  and  Interest  In  the  prop»ty 
to  secure  the  debt  Barry  v.  Insurance  Co., 
110  N.  T.  1,  17  N.  VL  406;  Thompson  v. 
Cheeaman,  supra.  The  defendant  urges  that 
a  change  of  interest  was  effected  by  the  mort- 
gagfc  Doubtless  there  Is  a  conflict  of  author- 
i^  aa  to  the  rul^  but  ve  are  disposed  to 
hold  that  such  language,  in  a  policy  like  this 
one,  means  a  transfer  ot  Interest;  that  it 
does  not  mean  an  Incnmbranoe,  mere^.  The 
title  and  interest  ot  the  mortgagor  remain 
In  him,  subject  to  the  Incumbrance.  Barry 
T.  Inaurance  Co.,  supra;  Jndge  v.  Insurance 
Co.,  132  Mass.  521;  Insurance  Go.  t.  ^nkne- 
ble,  52  111.  53;  Richards,  InS.  i  147.  In  the 
case  of  Barry  r.  biautance  Co.,  the  policy 
contained  a  c<mdltiou  similar  to  this  one; 
and  the  Insured  had  executed  two  deeds,  at>> 
solute  in  form,  subsequent  to  the  insurance^ 
to  secure  a  debt  Tim  court  said:  "It  f in- 
laws from  these  authorities  that  the  legal 
posltitm  of  Mrs.  Sleight,  as  the  owner  ot  the 
property,  was  not  changed  or  affected  by  the 
deeds  referred  to,  and  that  such  instruments 
did  not  bring  the  transaction  within  either 
the  letter  or  the  spirit  of  the  contract  The 
interest  of  Mrs.  Sleight  in  the  property  re- 
mained the  same  after  aa  before  the  dellvny. 
It  Is  true  that,  through  a  course  of  legal  pro- 
ceedings, the  title  to  the  property  might 
finally  be  acquired  by  some  one,  if  the  debt 
was  not  paid;  but  this  would  be  equally  true 
if  Mrs.  Sleight  had  given  to  Molonghney  her 
note  of  hand  for  the  debt,  and  It  had  been 
followed  by  Judgment  and  a  sale  of  the  land 
under  oecutlon."  Our  conclusion  is  that 
this  suit  was  pn^rly  brought  by  the  plain- 
tiff; that  the  deed  of  Christofferson,  though 
absolute  in  form,  was  In  effect  a  mortgage, 
and  did  not  change,  or  transfer  to  Peterson, 
his  Interest  In,  or  his  title  to,  the  property, 
w  violate  the  condition  or  prohibition  relied 
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19(01,  or  fOif^  plalntlirf  rl^t  t»  tbe  lOM 
proren.  Jndgment  affirmed. 

BABTOH  and  MINER,  3J^  concur. 


(U  Utah, 

KONOLD  T.  RIO  GRANDE  W,  RT.  CO. 

(Saitteme  Court  ot  Utah.  Not.  11.  1897.) 

Vavca— JuBUDiomnr— WAivaa— GosBnnrTio]rA& 
Law. 

1.  Under  Const  art  8,  S  S.  all  actlooi,  dvU 
and  criminal,  must  be  commeaced  and  tried  io 
the  couQt7  in  which  the  caaseg  arise,  unless  a 
change  of  venue  be  taltea,  after  suit  brought  in 
Ibe  proper  eonnt7.  in  aacb  canaes  aa  maj  be  pn^ 
Tided  fir  legfelatlTs  enactment 

2.  When  a  auit  ia  commenced  In  a  county  ofh' 
er  tiian  where  the  cause  arose,  the  court  has  no 
Juiisdiction  to  try  the  case,  but  has  ^wer  stm- 
ply  to  dismiss  the  action,  and  the  objection  that 
the  court  has  no  jurisdiction  to  hear  and  det^ 
nine  the  cause  cannot  be  waived. 

8.  The  provisions  of  Oomp.  Laws,  M  8193, 
8194  (Bess.  Laws  1896,  p.  90,  c.  17),  must  be 
limited  to  actions  commenced  In  the  proper  coun- 
tf.  Tb6  proviaioa  in  section  819S,  that  certain 
actions  against  a  count;  may  be  commenced  and 
tried  in  any  county,  and  secttoos  3196  and  3197, 
and  anbdivision  1  of  section  819S,  of  the  same 
diapter,  are  hi  conflict  with  Conat^  act  8,  I  6, 
and  ara  Toid. 

(Syllahm  by  the  Court) 

Appeal  from  district  cotn%  Weber  county; 
H.  H.  Bolapp,  Judge. 

Action  by  Rudolph  KonoM  against  the  Bio 
Grande  Western  Railway  Company  to  recover 
damages  for  personal  Injnrles.  From  a  Judg- 
ment for  plalntUC,  defendant  appeals.  Be- 
Tened. 

Bemiett,  HarlmeBS,  Howat  ft  Bradley,  for 
ai^Uant  Rlcbards  &  **^Kmm^n  and  A.  B. 
Pratt,  for  respondent 

BARTCH,  J.  TfalB  action  waa  commenced 
la  the  district  court  of  Weber  county,  to  re- 
oorer  damages  for  personal  Injuries,  which  the 
I^ntlff  claims  be  sustained  through  the  neg- 
ligence of  the  defendant.  Before  and  at  the 
time  of  trial  the  defendant  challenged  the  Ju- 
zlsdictlon  of  the  court  to  try  the  case  by  mo- 
tion and  affidavit  bnt  the  motion  was  denied, 
the  canse  tried,  and  a  verdict  and  judgment 
rradered  In  favor  of  the  plalntUf.  This  ap- 
peal is  from  the  Judgment 

It  appears  from  the  record  that  at  the  time 
of  the  injury  the  plaintiff  was  a  locomotive 
engineer  In  the  employ  of  the  defendant  com- 
pany, and  operating  one  of  Its  engines  to  pull 
a  freight  train  over  Its  line  of  railroad  from 
Ogden,  Utah,  to  Grand  Junction,  Colo.  While 
so  operating  Its  engine,  the  boiler  exploded, 
and  caused  the  Injury  of  which  the  plaintiff 
complains.  The  place  where  the  explosion  oc- 
curred Is  In  Bmery  county,  Utah.  Under  the 
thcts,  the  deciidve  question  presented  Is  wheth- 
er the  district  court  of  Weber  county  had  Ju- 
risdiction to  try  the  cas&  Counsel  for  the 
■Itp^lant  contend  with  mudi  seal  that  cfaap- 
ttr  17,  under  tin  provUdonB  ot  whldi  the  casa 


aj^>ear8  to  have  been  brought  In  Wri>er  oomi* 
ty,  and  chapter  98,  Sees.  Iaws  1896,  are  In 
conflict  with  the  constitution  of  the  state, 
while  counsel  tor  the  re^>ondeot  mwlTTtain 
with  equal  Tigor  that  the  constitution  neither 
In  express  terms  nor  by  implication  provldea 
where  civil  or  criminal  actions  shall  be  com- 
menced; that  chapters  17  and  93  are  not  In 
conflict  with  that  Instrument;  that  the  court 
had  Jurisdiction;  and  that  the  appellant  waiv- 
ed any  right  it  might  have  had  to  a  change 
of  venue  by  appearing  at  the  trial,  and  con- 
testing the  case  after  its  motion  was  denied. 
The  provision  of  the  constitution  resiiecting 
the  place  of  the  trial  of  causes,  Is  found  In- 
section  5,  art  8,  thereof,  and  reads  aa  f<rilowa: 
"All  civil  and  criminal  bosiness  arising  in  any 
county  must  be  tried  In  such  county,  nnleaa 
a  change  of  venue  be  taken,  In  su<A  cases 
as  may  be  provided  by  law."  It  la  argued  in 
behalf  of  the  respondent  that  the  prorlslon 
does  not  fix  the  place  for  the  comm^icemait 
of  actions;  that  the  business  referred  to  la 
simply  the  business  of  the  court  and  that  the 
word  "arislug"  was  need  In  the  aenae  ot  "bM.v- 
Ing  been  commenced";  and,  as  la  urged,  that 
the  place  where  actions  shall  be  commenced 
was  left  to  legislative  enactment  Carried  to 
Its  legitimate  conclusion,  this  contoitlon 
means,  not  only  that  the  l^lslature  has  Uie 
power  to  provide  that  actions,  cdvll  and  crim- 
inal, may  be  commenced  In  any  county  In  Qie 
state,  regardless  of  where  the  causes  of  actloii 
arise,  but  also  that  the  provision  of  the  con- 
stitution is  merely  directory,  for  otherwise  m 
would  have  t^e  absurdity  of  commradng  an 
action  In  one  county,  under  legislative  enact- 
ment only  to  be  compelled  to  have  it  trans- 
ferred to  anothw  for  trial,  nuder  constitu- 
tional provision.  Such  a  construction  would 
be  a  violation  of  the  spirit  and  terms  of  the 
provision  itself,  as  well  as  of  Const  art  1,  S 
26,  which  provides:  "The  provisions  of  this 
constitution  are  mandatory  and  prohlUttNry, 
unless  by  express  words  they  are  declared  to 
be  otherwise."  Would  counsel  undertake  to 
maintain  that  there  are  any  express  words  in 
section  S  which  declare  its  provisions  to  be 
otherwise  than  mandatory  or  prohibitory? 
Tbe  language  Is  not  that  the  business  "may 
be,"  but  that  it  "must  be,  tried"  In  the  county 
where  it  arises.  Or  would  connsd  seriously 
contend  that.  If  a  crime  were  committed  at 
the  northern  border  of  the  state^  the  ivlsoner 
might  be  indicted  In  a  county  on  the  southern 
border?  Yet  such  would  be  a  fair  Inference 
from  their  arguments  on  this  branch  of  the 
case.  No  such  result  was  Intended  by  the 
framers  of  the  constitution.  The  word  "bu^ 
ness"  was  used  as  a  general  term  to  include 
causes  of  action  and  all  other  business  which 
might  arise  In  any  coun^,  and  the  manlfiest 
Intention  was  that  all  suits,  civU  and  criminal, 
should  be  brought,  and  the  cases  tried,  In  the 
county  In  which  tne  causes  of  action  arose,  on- 
less  a  change  of  venue  should  be  tatoi  In  snGli 
cases  MM  mlc^t  be  i^ided  1^  law.  iuk 
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clanse  of  the  prorMon  confen  upon  iSxe  legio^ 
latore  fflscretfonary  power  to  provide  for  a 
change  of  renne  In  easea  where  that  body  may 
deem  It  necessary,  bnt  even  In  this  claws  of 
cases  the  legislature  has  no  power  to  aattiorize 
an  action  to  be  brought,  In  the  first  Instance. 
In  any  other  county  than  the  one  In  which  ttie 
cause  arose.  Section  5  Is  mandatory  with  re- 
spect to  the  matter  under  Investigation,  and 
nothing  appears  from  the  context  whtA  war- 
rants a  different  Interpretation  from  that 
adopted  herein.  To  hold  that  tte  word  "arls- 
log**  was  used  In  the  sense  of  "having  been 
commenced,"  wotild  be  to  do  violence  to  the 
true  meaning  of  the  provision,  and  would  lead 
to  the  absurdity  of  authorizing  the  bringing  of 
an  action  In  a  county  In  which  It  could  not  be 
tried.  Neither  the  legislature,  by  enactment, 
nor  the  coiurts,  by  judicial  construction,  may 
explain  away  or  alter  the  effect  and  oi>a-atlon 
of  the  organic  law  of  the  state.  Alike  they 
are  bound  to  give  effect  to  Its  plain  meaning 
and  Intendment.  The  Interpretation  whldi 
we  are  thus  Impelled  to  give  Is  also  In  har- 
mony with  all  our  notions  concerning  venue, 
for  when  we  speak  of  venue  we  mean  the 
county  or  Jurisdiction  In  which  the  acts  are 
alleged  to  have  Dcctirred,  and  from  which  the 
Jury  are  to  come  to  try  the  Issue.  Bouv. 
Law  Diet.  It  will  be  seen  that  this  Is  wholly 
incompatible  wltii  the  theory  advanced  In  Ibis 
case,  that  the  plaintiff  has  the  right  to  lay 
the  venue  In  a  county  other  than  the  one 
where  the  snpraoe  law  of  the  state  has  al- 
ready said  the  case  must  be  tried.  True,  the 
venue  or  place  of  trial  of  actions  Is  generally 
left  for  legislative  enactment,  and  such  a  pro- 
vision as  the  one  under  consideration.  Is  mi- 
nsual  In  a  constitution;  bnt  It  was  cleady 
within  the  power  of  the  constttutlonal  conven- 
tion to  adopt  It,  and  of  the  people  to  ratify 
K.  Having  done  so,  It  has  become  the  will 
of  the  sovereignty,  and  It  Is  our  duty  to  give 
It  effect. 

An  examination  of  the  laws  of  the  territory 
of  Utah  In  force  prior  to  and  at  the  time  of 
the  constitutional  convention,  and  of  the  prac- 
tice of  the  courts,  respecting  the  place  of  trial, 
is  quite  convincing  to  the  mind  that  the  pro- 
vision la  question  was  Inserted  into  the  con- 
stitution deliberately,  and  for  the  purpose  of 
limiting  the  power  of  the  legislature  In  that 
regard.  The  territory  was  divided  Into  cer- 
tain Judicial  districts,  each  of  which  com- 
prised a  number  of  counties;  and  for  a  long 
time,  and  up  to  a  recent  date  i)efore  that  con- 
vention, court  was  held  In  but  one  county  in 
a  district.  In  the  last  few  years  of  the  ter- 
ritorial government,  however,  owing  to  the 
dissatisfaction  of  the  citizens,  court  was  held 
in  two  or  more  different  counties  in  some  of 
the  districts.  This  state  of  affairs  Imposed 
great  hardship  and  unnecessary  expense  up- 
on the  litigants  of  counties  In  which  there 
were  no  terms  of  court,  because  of  the  long 
distances  which  such  litigants,  their  witness- 
es, and  the  Jurors,  for  they  were  drawn  from 
the  whole  district  wa«  compelled  to  travel  to 
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rrach  the  place  of  trfiU.  Under  tbe  praeUee 
^n  existing,  a  plaintiff  was  not  evra  con- 
fined to  the  district  where  the  cause  of  ac- 
tion arMe,  bnt'mlf^t  bring  Us  suit  In  any  dis- 
trict, and  have  tt  tried  there,  unless  the  de- 
ftodant  demanded  a  ehauge  of  venne,  and  as- 
sumed an  additional  expense  to  have  the  case 
removed  to  the  proper  district.  All  this  may 
be  yeaned  from  the  puMlc  records,  of  which 
we  have  a  right  to  take  notice.  That  the  sys- 
tem was  unsatisfactory  to  the  populace  was 
notorious,  and  Is  evidmced  by  the  radiciU 
(Ganges  made  by  the  oonstttntlon,  not  only 
respecting  the  place  of  trial  and  change  of 
venue,  but  also  the  places  for  the  holding  of 
tenns  of  court,  which  terms,  under  ttie  state 
government,  are  to  be  held  In  every  county. 
WoiM  It  be  reasonable,  In  view  of  these 
facts  and  the  circumstances  t^Ich  existed 
when  the  constitution  was  framed,  to  bold 
that  the  framers  at  that  Instrument,  espe- 
cially those  from  the  counties  whose  peopto 
were  subject  to  the  extra  burdens  and  hard- 
ships, inserted  into  that  InstmuMnt  the  pro- 
vision of  section  S,  above  qnotM,  for  no  other 
purpose  tban  to  continue  In  force  the  very 
practice  and  system  which  had  been  notorious- 
ly CimdemnedT  This,  toe,  in  face  of  the  fact 
tbat  the  constHutlon  provides  for  the  holding 
of  temn  of  court  in  every  coonty  of  the  state, 
and  thus  removes  the  excuse  for  the  existence 
of  the  fonner  practice.  Evidently  the  inten- 
tion was  to  prevent  the  legMatnre  from  con- 
tinning  In  ezlsteDee  what  had  been  denounced 
as  a  wrong,  and  possibly  fears  were  entertain- 
ed that,  under  tbe  practice  In  vogue,  the  busi- 
ness of  tbe  courts  would  gravitate  too  much 
to  the  centers  of  population  In  derogation  of 
the  more  remote  counties.  Whatever  may 
have  been  the  motive  which  prompted  the  pro- 
vision. It  must  be  recognised  as  the  paramount 
law  on  the  subject. 

It  Is  also  insisted  for  the  respondent  that 
even  if  that  provision  be  constmed  as  re- 
quiring a  BxAt  to  be  brou^t  In  the  county 
where  tiie  acts  complained  of  occurred,  the 
bringing  of  an  action  like  the  one  at  ber  In 
any  othw  county  is  not  Jurisdictional,  be- 
cause a  district  court  within  any  coTinty  has 
Jurisdiction  dt  this  class  of  cases.  The  qnes- 
tlon,  however,  is  not  whether  the  district 
court  of  ai^  county  has  jurisdiction  of  such 
a  case  arising  within  Its  county,  bnt  whether 
that  court  has  jurisdiction  to  try  an  action 
commenced  before  It  when  the  matter  or  thing 
which  gave  rise  to  the  controversy  occurred 
In  another  county.  Jurisdiction  Is  the  power 
to  hear  and  determine  a  cause,  and  to  render 
the  particular  judgment  entered  In  the  case. 
12  Am.  &  Eng.  Enc.  Law,  244-  et  iseq.  The 
exercise  of  the  power  must  be  considered  with 
reference  to  tbe  territory  within  which  It  Is 
to  be  exercised.  Boovler;  Blssell  v.  Briggs,  9 
Mass.  462.  This  -Is  so,  under  the  consUtntlon, 
as  to  transitory  actions,  including  those  sound- 
ing In  tort,  as  well  as  to  ail  other  civil  ac- 
tions and  criminal  actions.  Hence,  tfaongh  h 
court  has  Jnrlsdictlon  of  the  flu&iJeeMttatter  «t 
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an  action  commenced  In  the  county  where  the 
cause  arose,  and  power  to  hear  and  determine 
the  cause,  and  render  Judgment  tberehi,  yet 
the  same  court,  tai  a  like  case,  brought  before 
it  In  the  first  instance,  has  no  such  jarlsdlc- 
tion  and  power,  if  it  appear  as  a  fact  that  tte 
cause  arose  In  another  county,  or  without 
the  territorial  limits  of  Its  Jurisdiction;  and  if 
the  court  assumes  jniAsdlctlon  under  tiie  dr- 
cnmstauces  last  Indicated,  and  attempts  to 
hear  and  detemiine  a  cause,  any  Judgment 
which  it  may  render  will  be  null  and  void,  and 
of  no  effect  whatever.  The  only  power  It  has, 
under  sneh  dicumstances,  Is  to  dismiss  the 
case.  The  objectlcm  that  the  court  has  no 
Jurisdiction  to  hear  and  determine  the  cause 
cannot  be  waived. 

The  tact  that  the  ctmstltDtlon  does  not,  In 
exjnresB  terms,  prohibit  the  bringing  of  ac- 
tions In  any  other  county  than  the  one  where- 
in the  cause  arose  does  not  ctatw  power  up- 
on the  legislature  to  authorize  the  district 
courts  to  assume  Jurisdiction.  It  Is  a  funda- 
mental right  of  every  defendant  to  an  action 
in  this  state  to  have  the  same  commenced 
and  tried  within  the  coun^  where  the  acts 
are  alleged  to  have  occurred,  subject  to  a 
change  of  venue  In  such  cases  as  may  be  pro- 
vided by  law.  To  prevent  the  le^lature 
from  taking  away  this  right,  express  words  of 
inhibition  were  not  necessary.  The  iKwltlve 
direction  that  "all  civil  and  criminal  business 
arising  in  any  county  must  be  tried  in  such 
county"  contains  an  Imi^icatlon  against  any- 
thing to  the  cofitrary,  or  which  would  frus- 
trate the  purpose  and  object  of  the  provision. 
Tbese  fundamental  rights  respecting  the  trial 
of  causes  having  been  declared  by  the  con- 
stitution. It  was  not  necessary  to  prohibit  the 
legislature,  In  express  terms,  from  taking 
them  away.  The  declaration  Itself  operated 
as  a  restraint  upon  the  leglslatiTe  power. 
Cool^,  CMist.  Lim.  200;  People  v.  Draper,  15 
N.  632.  This  court,  in  Jungk  t.  Holbrook. 
46  Pac.  305,  Intimated,  In  conformity  with  the 
views  hereinbefore  expressed,  that  the  provi- 
sions of  section  5  of  the  constitution  were 
mandatory  and  Jurisdictional.  So  the  su- 
preme court  of  California,  under  a  constitu- 
tional provision  that  all  actions  for  the  recov- 
ery of  the  possesion  of,  quieting  the  title  to, 
or  for  the  enforcement  of  liens  upon  real  es- 
tate should  be  commenced  in  the  county  in 
which  the  real  estate  was  situated,  In  an  ac- 
tion to  quiet  an  adverse  claim  to  land,  brought 
originally  In  a  county  other  than  the  one 
where  the  land  was  situated,  held  that  the 
court  had  no  Jurisdiction  over  the  case,  that 
this  objection  could  not  be  waived,  and  that 
the  action  should  be  dismissed.  Fritts  v. 
Gamp,  94  CaL  393,  29  Pac.  867;  Urtou  v.  Wool- 
sey,  87  CaL  38,  25  Pac.  154;  Ournee  v.  Supe- 
riw  Court,  68  Cal.  88.  In  Mlcblgan,  under  a 
statute  which  provides  that  certain  actions 
"shall  be  tried  In  the  county"  where  one  of 
the  parties  shall  reside  at  the  commencement 
of  the  action,  unless  the  court,  under  certain 
drcnmstancea,  shall  order  It  to  be  tried  in  an- 


other county,  the  supreme  court.  In  an  action 
conunenced  In  another  county  than  the  one  in 
which,  1^  the  terms  of  the  statute.  It  should 
be  tried,  hcdd  that  the  court  in  which  suit 
was  brought  had  no  Jurisdiction.  Haywood 
T.  Johnson,  41  Mich.  598, 2  N.  W.  926. 

Having  thus  considered  the  constitutional 
provision  re^>ectlng  the  commencement  and 
trial  ot  actions,  it  becomes  important  next  to 
determine  whether  the  legislative  enactments, 
or  any  pcvticms  thereof,  concerning  the  same 
subject^  are  in  omflict  with  the  i>aramount 
law,  for,  under  a  familiar  rule  of  construc- 
tion, such  ^lactments,  in  so  far  as  th^  are 
in  conflict  with  or  repugnant  to  the  provisions 
of  the  ccmstltutton.  are  void.  Chapter  17  of 
the  Laws  of  1890  is  entitled  *'An  act  amend- 
ing sections  3193  to  3201,  Inclusive,  of  the 
Compiled  Laws  of  Utah,  1888,  relating  to  the 
trial  of  causes  In  t^e  district  courts,  and 
tbe  transfer  of  the  same."  Section  ^93  pro- 
vides: "Actions  for  the  following  causes 
must  be  tried  In  tbe  coun^  In  which  the 
subject  of  the  action,  or  some  part  thereof, 
is  situated,  subject  to  the  power  of  the  court 
to  change  the  place  of  trial,  as  provided  In 
the  Code,"  and  then  follow  several  subdivi- 
sions concerning  actions  with  respect  to  real 
estate.  There  appears  to  be  nothing  In  this 
section  or  Its  subdivisions  which  Is  in  con- 
travention of  the  constlttttion,  except  that  the 
last  clause  quoted,  referring  to  the  power  of 
the  court  to  change  tbe  place  of  trial,  must 
be  limited  to  actions  commenced  in  the  prop- 
er county.  The  same  may  be  said  with  ref- 
erence to  section  3194,  relating  to  actions 
for  the  recoveiy  of  penalties  imposed  by  stat- 
ute, and  to  actions  against  public  officers  for 
acts  done  by  them  by  virtue  of  offlca  In 
section  3185,  the  provision  that  certain  ac- 
tions against  a  county  may  be  commenced 
and  tried  In  any  county  is  in  excess  of  1^ 
Islatlve  authority,  and  void;  otherwise  that 
section  appears  to  be  valid.  The  sections  of 
the  statute  thus  far  considered  but  slightly 
and  Indirectly  affect  the  mato  question  In 
the  case  at  bar;  section  3190  being  the  one 
under  which  this  suit  was  brought  It  reads: 
"In  all  other  cases  the  action  must  be  tried 
in  tbe  Judicial  district  in  which  the  defend- 
ants, or  some  of  them,  reside  at  the  ctnn- 
mencement  of  the  action;  or,  If  none  of  the 
defendants  reside  In  the  territory,  or,  if  re- 
siding in  this  territory,  the  Judicial  district 
In  which  they  reside  Is  unknown  to  the 
plaintiff,  the  same  may  be  tried  In  any  Ju- 
dicial district  the  plaintiff  may  designate  in 
his  complaint:  and  if  the  defendant  Is  about 
to  depart  from  the  territory,  such  action 
may  be  tried  in  any  Judicial  district  where 
either  of  the  parties  reside  or  service  is  had: 
subject,  howev«,  to  the  power  of  the  court 
to  change  the  place  of  trial  as  provided  In 
this  Code."  This  provides  that  all  cases, 
except  those  embraced  In  the  iH^ceding  sec- 
tions, above  referred  to,  must  be  tried  In 
the  county  in  which  the  defendants,  or  some 
of  them,  reside  at  the  commencement  of  the 
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acUon,  or,  nnder  certain  drcimiBtances,  In 
any  county  whicb  tbe  plaintiff  may  deals- 
nate  In  hla  complain^  regardtesB  of  wbet0 
the  cause  of  action  arose.  ObTlondy,  the 
proTisIona  of  Uila  section  are  direct  o]^ 
posed  to  those  ot  the  conatltntlon  herelnbc^ 
fore  Interpreted,  and  therefore  cannot  have 
the  force  of  law.  and  are  TofaL  The  provi- 
sions of  the  conatltntlon  cannot  be  alt^ed 
or  repealed  In  this  way.  When  that  Instru- 
ment speaks,  all  tim  Apartments  of  the  gor- 
emment  must  ob^,  and  this  eren  thongh  In- 
coavoilence  may  occasionally  result  For 
like  reasons,  section  3197,  relating  to  change 
of  venue,  Is  void,  and  Ineffectual  fbr  any 
purpose.  So,  for  similar  reaaoDS,  sObdlTl- 
slon  1  of  section  8198  Is  null  and  Told. 

We  do  not  deem  it  Important  to  the  deci- 
sion of  this  case  to  ^press  any  opinion  re- 
specting the  validity  of  the  remalnli^  sec- 
tions of  chapter  17,  nor  as  to  diapter  08, 
Sess.  Iawb  1886.  The  court,  in  the  case  at 
bar,  having  proceeded  undw  sections  8186, 
8it97,  which  are  void,  bad  no  power  to  ren- 
der a  valid  and  binding  Judgment  a^lnst  the 
defendant.  Our  conchisiona,  from  the  oonsld- 
eratton  ot  the  several  ivovtatons  of  tbe  con- 
sUtntion  and  statatefl,  are  that  tbe  coort  In 
this  case  had  do  Jurisdiction  to  hear  and 
determine  the  cause;  that,  therefore,  Its 
Judgment  Is  nuU  and  void;  that  do  demand 
in  writing  was  necessary  or  proper,  because 
the  court  had  no  power  to  grant  a  change 
of  venue,  trader  the  circumstances,  but  could 
^ply  diHtnlBB  tbe  case  nptm  becoming  aware 
that  the  canae  of  actltm  arose  In  another 
county  than  tbe  one  In  which  It  was  com- 
menced; and  that  in  this  state  all  actloos, 
dvll  and  criminal,  must  be  commenced  and 
tried  In  the  county  In  which  the  causes  arise, 
unless  a  change  of  TOnue  be  taken  after 
suit  brought  In  tbe  proper  county,  la  such 
cases  as  may  be  provided  by  legislative  en- 
actment. As  the  action  mnt  be  dtsmlssed, 
a  discussion  of  the  otbw  questions  presented 
In  the  record  is  not  necessary.  Tbe  judg- 
ment is  revised,  and  the  cause  remanded, 
with  directions  to  the  court  below  to  dis- 
miss the  action. 

ZAXE,  C.  J.,  and  MINER,  J.,  concur. 


MAYNARD  v.  LOCOMOTIVE  ENCIINEERS' 
MUT.  LIFE  &  ACCIDENT  INS.  ASS'N. 
(Supreme  Court  of  Utah.   Nov.  4,  1897.) 

IsaCBAHCS  —  UL'TOAL    BeNRFIT    BOCIBTIBS  — Bx- 
IjAWS— CONSTKntTTIOX— Plbadisob— Alli- 
OATIOKS— BVIDSITCB— FlXDlNOt. 

1.  A  by-law  of  a  mutual  benefit  asaociatioii  pro- 
vided that  "any  member,  while  eogafced  in  any 
lawful  avocation,  receiving  bodily  iojuriea  which 
alone  shall  cause  *  «  *  total  and  permanent 
Utfte  of  eyesight,  shall  receive  the  ful!  amount  of 
his  iiDlicy."  M.,  who  was  a  locomotive  engi- 
neer, and  to  whom  ttie  association  bad  issued  a 
policy  of  insurance,  received  an  injury,  while  en- 
gaged In  lawful  employment,  which  caused  the 
total  and  permanent  loss  of  the  sight  of  one  eje. 


Thereafter,  and  before  tbe  Ion  of  eyesight  be- 
came permanent,  the  by-law  was  amended  so 
that  the  expression  "total  and  permanent  loss 
of  eyesight"  was  made  to  read  "total  and  perma- 
nent loss  of  one  or  both  eyes."  it  appeared  from 
the  record  tliat  the  loss  of  one  eye  disabled  the 
insured  from  pursuing  his  usual  and  accustomed 
occupation.  In  an  action  on  the  pt^icy,  held, 
tiutt  M.  was  entitled  to  recover, 

2.  Where  associations  or  corporations  are  or- 
ganized for  the  purpose  of  mutual  benefit  and  re- 
lief, the  terms  of  their  by-laws  must  be  inter- 
preted liberally  and  reasonably;  and,  when  they 
are  snsceptlUe  of  two  constructions,  that  must 
be  adopted  which  will  more  nearly  carry  out  the 
benign  object  of  tbe  association,  and  sustain  the 
claim  of  the  injured. 

8.  Where  a  complaint  states  a  cause  of  action 
fai  general  terms,  objections  that  the  allegations 
are  indefinite  or  Uncertain  or  ambiguous  must 
be  taken  advantige  of  before  judgment  by  prop- 
er pleading,  or  they  will  be  waived. 

4.  Where  a  cause  is  tried  before  a  court  with- 
out a  jury,  the  admitting  in  evidence  of  an  an- 
swer to  a  question  calling  for ,  a  conclucion. 
though  it  may  be  improper,  will  not  be  regarded 
as  reversible  error,  where,  regardless  of  such 
answer,  the  evld«iee  Is  snffldent  for  the  court  to 
enter  Judgment  in  fsvor  of  the  opposite  party, 
and  the  facts  on  which  tlte  coneluston  was  based 
have  all  been  stated  in  evidence. 

5.  It  is  not  error  for  the  court  to  fall  to 
make  findings  of  fact  on  Immaterial  issues  raised 
by  the  pleadings,  nor  is  it  reversible  error  to  fail 
to  make  findings  on  material  issues,  when  they 
would  necessarily  have  been  prejudicial  to  tbe 
appellant  and  when  those  already  found  are 
Bufflciat  to  sustain  tbe  Judgmrat. 

(Syllabus  by  the  Coort) 

Appeal  from  district  court,  Weber  county; 
H.  H.  Rolapp.  Judge. 

Actfon  by  Charles  Maynard  against  the 
Locomotive  Engineers'  Mutual  Life  &  Acci- 
dent Insurance  Association  on  a  contract  of 
Insurance.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

C.  C.  Rlchands,  J.  H.  MacmlUan,  and  A.  B. 
Pratt,  for  a{ipeUantt  H.  H.  HenderaoDt  for 
respondent. 

BARTCH,J.  At  the  trial  Of  fhls  cause,  the 
defendant  objected  to  the  introduction  of 
any  evidence,  on  tbe  ground  ttiat  the  amend- 
ed complaint  did  not  state  a  cause  of  notion. 
The  objection  was  overraled,  and  the  action 
of  the  court  ts  assigned  as  error,  and  raises 
the  most  Imp<Miant-  qnesUon  in  the  case, 
which  is  whether  tbe  plaintiff  has  a  right 
to  recover,  nnder  the  defendant's  by-law  In 
force  at  the  time  he  rectived  the  Injury  of 
which  he  complains,  the  same  having  been 
amended  before  tbe  cause  of  action  became 
complete.  The  by-law  In  question  reads  as 
follows:  **Any  m«nber,  while  engaged  In 
any  lawful  occupation,  receiving  bodily  in- 
juries, which  alone  shall  cause  *  *  *  to- 
tal and  permanent  loss  of  eyesight,  shall  re- 
ceive the  full  amount  of  his  policy.  In  case 
of  loss  of  eyesight,  the  certlfioite  must  not 
be  made  out  In  lera  than  one  year,  and  must 
be  signed  by  two  experienced  oculists  and 
surgeons,  and  in  any  case  tbe  assoelatton 
may  designate  one  of  the  medical  examin- 
ers." This  by-law  was  amended  «i  Slay  26; 
ISM,  so  that  the  ejqiresdoa  "total  and  per- 
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manent  loas  of  eyesl^f '  was  made  to  read 
"total  and  permanent  Ion  of  one  or  both 
^es."  It  appears  from  ttie  oTldence.  and 
the  court  so  found*  that  In  June,  18^  the 
plalnttff,  who  was  a  locomottre  engineer,  ac* 
ddentaUy,  whUe  engaged  In  a  lawful  em- 
ployment, fen  into  a  pit,  and  received  an  In- 
Jury  on  the  head,  which  Immediately  affect- 
ed bis  eyesight;  and  that  atwut  June,  1884, 
the  loss  of  the  sight  of  his  right  eye  became 
permanent.  It  also  appears  that  the  plain* 
tiff  haa  been  a  member  of  the  association  in 
good  standing  since  August,  1872.  It  will 
thus  be  noticed  that  the  injury  was  received 
while  the  former  by-law  was  In  force,  but 
the  loss  of  ^resii^t  did  not  become  perma- 
nent nntn  after  It  was  amended;  and  tiut, 
under  the  by^ws,  no  cause  of  action  be- 
came comjdete  until  the  expiration  of  one 
year  after  the  loss  of  eyesight  became  per- 
manent. 

This  case  was  before  ns  on  a  former  occa^ 
sion  on  appeal,  and  Is  reported  in  47  Pac. 
1080;  We  there  held  that  the  amended  by- 
law, on  which  the  action  was  then  founded, 
was  not  by  Its  terms  retroactlTe,  and  that, 
considered  Itself,  It  did  not  Include  a  case 
like  the  one  at  bar.  The  case  was  reversed 
on  the  point  that  the  Judgment  of  the  court 
■waa  not  supjurted  by  the  findings  of  fact, 
the  pleading  not  responding  to  aoch  finding; 
bnt,  aa  we  were  not  satisfied  that  the  j^lain- 
tlfl  could  not  ultimately  recover  If  the  eomt- 
plalnt  we»  amended  so  as  to  present  the 
tssnea  suggested  by  the  record,  a  new  trial 
waa  ordered,  and  leave  granted  to  amend 
the  pleading.  The  complaint  was  thereupon 
amended,  and  now  sets  out  the  original  by- 
law above  quoted,  as  well  as  its  amendment, 
and  we  are  of  the  oplnkm  that  the  plaintiff 
te  entitled  to  recover  nnder  the  former  l^- 
law,  being  the  one  In  force  at  the  time  he 
received  the  Injury.  The  right  of  recovery 
In  such  a  case  as  this  ai^ears  to  be  witbln 
ttw  fftlr  Intendmeat  of  Its  provlslwiB,  and 
the  amendment  simply  makes  their  true 
meaning  more  apparent  The  by-law  does 
not  provide  that  the  Insnred  wlU  not  receive 
the  amount  of  his  policy  unlen  the  Injuries 
are  such  as  to  cause  the  loss  of  the  sight  of 
both  eyes.  There  is  no  express  xwoTislmi,  as 
will  be  observed,  limiting  the  Insurance  to  a 
total  and  permanent  loss  of  the  dght  of  both 
eyes;  and  iqion  reflection  tbat  the  defendant 
dalms  and  la  supposed  to  be  a  ben^lcent  in- 
stitution, having  for  Its  object  the  mutual 
protectl<a  and  relief  of  Ito  members,  and  the 
poj'ment  of  atlpulated  anms  to  the  famiUea 
of  the  unfortunate  and  dlsaUed  through  ac- 
cident anMmg  them,  and  that  In  a  case  like 
this  the  total  and  permanent  loss  of  one  eye 
disables,  as  appears  from  the  record,  the  In- 
sured from  pursuing  his  usual  and  accustom- 
ed occiqwtlon,  it  would  be  a  rigid  construe- 
tton  tbat  would  limit  a  recovery  to  cases  of 
total  blindness  In  both  eyes,  and  thus  ef> 
fectnate  Iff  Implication  what  the  association 
fAlled  to  provida  for  In  express  terms.  No 


such  result  Is  «  neceaswRy  seauenoe  to  the 
language  emidoyad;  for,  where  a  p«Mm  haa 
become  pwmanottiy  bUnd  In  one  eye.  he 
may,  with  strict  pn^ety,  be  wld  to  have 
sustained  "total  and  permanent  loss  of  eye- 
sight." The  terms  ot  the  l^-law  In  anmtlcm 
must  he  interpreted  liberally  and  reasonably, 
and,  as  they  appear  to  he  susceptible  of  two 
constructions,  tbat  nraat  be  Bd<q>ted  which 
will  more  nearly  carry  out  the  benign  object 
of  the  association,  aad  sustain  the  claim  of 
the  injured.  The  i^vlslons  vrill  not  be  scru- 
tinized for  the  pttxpoee  of  enaUlng  the  or- 
ganlzati<Hi  to  eeoape  UabUlty  to  any  of  Ite 
members,  or  for  the  purpose  of  creating  lim- 
itations, in  favor  ot  the  association,  which 
do  not  satisfactorily  awear  within  the  terms 
of  the  l^-Iaw.  Where  associations  or  corpo- 
rations are  organised  for  the  purpose  of  mu- 
tual benefit  and  relief,  their  by-la«i9  wUl  not 
be  so  Interpreted  as  to  favor  the  f(»teUure 
of  the  rights  of  its  members  or  those  depend- 
ent upon  them.  "The  by-laws  of  mutual 
benefit  societies  should  be  construed  llbnsl- 
ly,  and  with  a  view  to  effectuate  tiw  benevo- 
lent purposes  of  th^  orgsnlistlon.  When 
there  Is  vaj  amblgitity  or  Inooodstencr  In 
the  terms  of  such  by-laws,  that  construction 
should  be  givm  to  than  which  is  most  favor- 
able to  the  righto  of  the  members."  NlbI.Ben. 
Soc.  *  Aec.  Ins.  H 17, 14S;  Bac;  Ben.  Soc  f  86; 
Insurance  Go.  v.  Mund,  102  Pa.  St  88;  Burk- 
hard  V.  Insurance  Ga,  Id.  202;  Humphreys 
T.  AsBodatlott,  130  Pa.  8t  264,  20  Atl.  1047; 
Hoffman  t.  Inniranoe  Co..  &2  N.  T.  405. 

It  Is  also  cmtended  for  liie  MWellant  that  tt 
was  essential  to  plaintiff's  recovery  that  he 
should  have  alleged  that  he  reoedved  a  "bod- 
ily" Injury.  It  la  alleged  tbat  "this  plaintiff 
received  an  Injury  while  engaged  In  a  law- 
ful vocation,  \rtilch  caused  the  total  and  per- 
manent loss  of  his  ri^t  eye.*'  We  think  this 
allegation  sufficient  to  withstand  tiie  obJec- 
Uon  that  the  con^lalnt  did  not  state  a  cause 
ot  action.  At  most.  It  Is  meniy  Ind^nlte  or 
uncertain,  as  net  stating  the  particular  In- 
jury; and  defects  of  tUs  cbaraetw  must  be 
taken  advantage  of  btfore  Judgment  by  pn^ 
er  pleading,  or  they  will  be  waived.  The 
subject  of  defective  pleading  waa  considered 
in  the  case  of  Hangnm  t.  Mining  Oo.  (decid- 
ed at  the  present  term)  SO  I^.  834,  to  which 
we  refer  for  a  more  extended  discussion  on 
this  point.  Whore,  as  In  this  case,  the  com- 
plabit  states  a  cause  of  action  In  general 
terms,  the  objection  that  the  allegations  are 
indefinite  or  uncertain  or  ambiguous  cannot 
avail  the  objector  after  Judgment,  when  the 
objection  was  not  mode  In  the  proper  way 
before  Judgment 

It  Is  further  insisted  that  the  court  erred 
In  permitting  the  i^ntitr,  over  the  objection 
of  the  defendant,  to  answer  the  following 
question:  "Was  the  loss  of  eyesight  caused 
by  the  Injury?'  This  question  was  subject 
to  the  objection  that  It  was  calling  for  a  con- 
clusion, and  should  not  have  been  permitted 
to  be  answered;  but  In  view  of  the  facta  that 
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the  ease  wna  tried  before  tlie  oonrt  -without 
a  Jnrr,  and  that,  re^rdlees  of  the  answer  to 
the  qneetlon,  the  evidence  was  sufficient  for 
the  conrt  to  enter  Judgment  In  the  plaintiff's 
fhTor,  and  the  facts  on  which  the  conclusion 
was  based  having  all  been  stated  la  erldence, 
we  are  of  the  opinion  tbat  the  recelTlng  of 
the  answer  was  not  reversible  error. 

There  ere  several  questions  presented  in 
the  record  respecting  the  findings  of  fact 
and  the  failure  to  make  such  findings,  bat, 
opcm  examination  of  each  of  them,  we  per- 
ceive no  revMvlble  error.  The  facts  found 
are  ample  to  sustain  the  judgment,  and  ap- 
pesr  to  be  fair  deductions  from  the  evidence, 
and  made  on  all  material  issues  properly 
raised  in  the  pleadings.  If  other  facta  had 
been  found,  ther  wonld  necessarily  have 
been  prejudicial  to  the  appellant  In  Groome 
V.  Ogden  City  Ooip.,  10  Utah,  64,  87  Pac.  00, 
thlB  court  held  tbat  It  was  not  error  for  the 
court  to  fail  to  malce  findings  on  Immatraial 
Issues,  and  that  even  on  material  Issues  a 
failure  to  find  facts  was  not  reversible  error 
it,  when  found,  they  must  necessarily  have 
been  adverse  to  the  appellant,  and  when 
those  already  found  were  sufficient  to  sup- 
prat  tbe  Jndcmait.  We  find  no  reveralble 
oTor  In  tta  raeiad.  Tbt  Jedgmait  1m  af> 
firmed. 

ZAXBt  <X     ud  lONOB,  J«  oononi; 


01  Utah,  IK) 

ffTBYBNB  v.  BOOEBB. 

(Sopreme  Oowt  of  Ctsh.   Nov.  6, 

Atto— T  ARO  CuBRT— Aonon  oa  Coomuoi^ 
BovrifnsHOT  or  OoxPLAnrr  —  LncinAnoir  ow 
Acnox— BuaDaa  or  Paoor— Dsoisioa  oa  iU> 
vmw. 

1.  The  sDesatlon  of  tbe  oomphint  In  an  tetlon 
on  a  oonttact  that  defendant,  an  attomw,  neg- 
lected to  collect  certain  notes,  or  aor  of  tbcoi, 
does  not  ibow  •  breach,  when  It  appeaxs  from 
die  terms  of  the  contract  that  defentunt  simply 
agreed  to  nse  reasonable  diligence  to  collect; 
nor  is  tbe  aUeaation  safncfent  which  states  that 
defendant  n^leeted  to  obtain  jodgment  or  bring 
■alt,  when  he  sgreed  to  bring  anlt  and  obtain 
Judgment  In  case  plaintiff  famlsbed  the  money 
to  Day  costs. 

2.  Ibe  aUevatlons  of  a  complaint  that  plaintiff 
ddivered  to  defendant  64  onmisiory  notes  for 
coIIeGtlon;  tiiat  defendant  had  returned  28,  bat 
refowd  to  state  whether  any  part  of  them  had 
been  collected,  or  whether  any  wtap*  bad  bem 
taken  to  collect;  that  he  did  not  retom  tbe 
others,  and  refused  to  account  for  them,  or  to 
biform  the  iriatntiff  wlut  steps,  If  any,  had  been 
taken  to  collect  them;  and  that,  br  reason  there- 
of ^intiff  bad  been  damaged  m  tbe  turn  of 
$5,400,— without  an  allegation  as  to  value,  or  as 
to  tbe  solvency  of  the  makers,  showed  a  breach 
of  the  contract,  and  a  right  to  reooter  nondnal 
damans. 

ft.  The  notes  came  Into  defendant's  ppsseeskin 
lawfully,  and  tbose  not  returned  or  sned  on  were 
held  by  him  for  plaintiff,  and  a  right  of  action 
for  them  did  not  accnie  until  a  refusal  or  fail- 
ure to  deliver  opon  demand,  and  the  statute  of 
Bmitatlons  did  not  begin  to  run  until  that  time. 

4.  A  receipt  given,  by  the  defendant  for  the 
notes  taken  lor  collection  constituted  a  contract 
between  the  partiei^  and  the  plaintifTs  action 
being  founded  upon  U*  he  had  four  years  frun 


the  time  the  statute  began  to  m  wlftlB  lAleb 

to  begin  snlL 

5.  Where  defendant  sets  up  the  statute  of  llmi* 
tatioDS,  the  burden  of  proof  necessary  to  sustain 
the  aUeeatioas  of  the  deffense  b  on  Uie  detood- 
ant,  nnfeas  fiic  proof  is  fntnlabed  1^  plaintiff's 
evidence, 

6.  When  tiiere  has  been  a  full  and  fair  pres- 
entation of  the  case  on  the  trial  In  the  conrt  be- 
low, and  tbe  aivellate  court  can  say,  as  matter 
of  law,  that  no  more  than  nominal  damages  was 
proven,  a  judgment  of  reversal  will  not  be  made; 
bat,  wnen  tbe  court  is  not  dear  as  to  such  preih 
entatlon  and  trial,  a  reversal  should  be  granted, 
and  a  new  trial  ordered. 

(Srllabus  by  tbe  Oonrt.) 

Appeal  from  district  court  Weber  coimty; 
H.  H.  Rol^p,  Judge. 

Actlrai  on  a  contract  by  Sidney  Bteveos 
against  Lindsay  R.  Rogers.  From  a  Judg- 
ment for  defendant,  plaiotlfl  appeals.  Re- 
v«ned. 

Rhodes  St  Williams,  for  appellant  BL  K. 
Allison,  Jr.,  for  respondent 

ZANE,  a  J.  This  Is  an  appeal  by  the  plain- 
tiff from  a  judgment  for  the  defendant  The 
plaintiff  alleged  In  bis  complaint  tbat  on  the 
6tb  day  of  November,  1888,  he  delivered  to  the 
defendant,  an  attorney  at  law,  54  promis- 
sory notes,  which  be  owned,  giving  a  list  of 
them;  tbat  the  defendant  agreed  to  bring 
suit  and  obtain  judgment  upon  sudi  as  be 
could  not  collect  without  suit;  tbat  plaintiff 
agreed  to  advance  the  necessary  costs,  and 
to  pay  defendant  reasonable  fees  for  bis  serv- 
ices, which  he  alleged  he  was  slways  ready 
and  willing  to  do.  This  is  tbe  contract  on 
which  tbe  plaintiff  relied,  and  be  simply  sta^ 
ed  Its  l^al  effect  The  contract  as  stated, 
bound  the  defendant  to  nse  reasonable  efforts 
to  collect  tbe  notes  without  suit  and.  If  they 
could  not  be  collected  without  to  report  tbe 
fact  to  the  plaintiff,  and.  If  be  furnished  the 
necessary  costs,  to  bring  suit  snd  use  rea- 
sonable skill  and  diligence  to  obtain  judg- 
ment and  to  inform  tbe  plaintiff  of  bis  do- 
ings, and  to  return  the  notes  not  collected, 
or  upon  which  suit  might  not  be  conunenced, 
upon  request  of  their  owner.  The  allegation 
la  the  complaint  that  defendant  neglected  to 
collect  the  notes,  or  any  of  them,  did  not 
show  a  breach  of  the  contract  as  tbe  defend- 
ant simply  agreed  to  use  reasonable  diligence 
to  collect;  and  tbe  allegation  that  defend- 
ant neglected  to  obtain  judgment  or  bring 
suit  was  not  a  good  assignment  of  a  breach, 
for  defendant  agreed  to  bring  suit  and  obtain 
Judgment  in  case  plaintiff  furnished  the  mon- 
ey to  pay  tbe  costs.  It  Is  not  averred  that 
defendant  did  not  report  to  plaintiff  that  the 
notes,  or  any  of  them,  could  not  be  collected 
without  suit  and  that  plaintiff  furnished  the 
money  or  offered  to  do  so.  However,  tbe 
complaint  contains  other  allegations  amount- 
ing to  a  sufficient  breach.  They  are  tbat  de- 
fendant returned  to  tbe  plaintiff  28  of  the 
notes,  but  refused  to  state  whether  any  part 
of  them  bad  been  collected,  or  whether  any 
steps  bad  been  taken  to  collect  them;  that 
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Ibe  did  not  retura  the  other  26,  and  refuaed  to 
■account  In  any  way  for  them,  or  to  Inform  the 
plaintiff  what  steps  had  been  taken.  If  any. 
to  collect  them;  and  aTerred  that,  by  rea- 
son thereof,  plaintiff  was  damaged  In  the 
sum  of  SoiJOO.  It  was  not  alleged  tiiat  the 
makers  were  solvent,  or  that  the  notes  were 
worth  anything.  In  his  answer,  the  defend- 
lant  admitted  the  receipt  of  the  notes  from 
.the  philntlff  tor  collection  upon  the  agreement 
lhat  be  would  use  ordinary  diligence  and  skUl 
to  collect  them,  and  that,  when  the  address 
of  the  makers  residing  outride  of  Weber 
county  edwuld  be  ascertained,  either  by  the 
plalnUfl  or  himself,  he  would  send  them  for 
the  plaintiff  to  an  attorney  or  Justice  nearest 
to  such  makers,  which  he  lUleged  be  did. 
Defendant  also  alleged.  In  his  answer,  tliat 
this  cause  of  action  against  him  was  barred 
by  the  statute  of  llmltatlona 

The  Issues  were  tried  by  the  court  The 
witness  Frank  J.  Stevens  testified,  on  the 
trial,  that  It  was  agreed  by  the  defendant, 
at  the  time  the  notes  were  delivered  to  him, 
ttkat  he  would  proceed  to  collect  them,  and, 
when  he  could  not  collect,  he  would  reduce 
them  to  Judgment;  that.  In  case  It  became 
necessary  to  conmience  suit  on  any  of  them, 
the  plalntur  would  advance  the  money  to  pay 
costs.  A  list  of  the  notes  was  admitted  in 
evidence,  and  the  witness  stated  that  he  re- 
ceived 28  Of  the  notes  back  from  the  de- 
fendant on  October  1, 1S91;  that  be  asked  the 
defendant  to  deliver  them  iiack,  and  had  a 
number  of  conversations  with  him  before  he 
got  them;  that  about  one  year  before  suit 
the  plaintiff,  one  Buck,  and  witness  called  on 
defendant  for  a  report  of  what  had  been 
done,  and  he  refused  to  make  It  In  the  pres- 
ence of  witnesses,  but  said  he  would  make 
It  in  writing  later.  Witness  testified,  fur- 
ther, that  defendant  said,  after  he  had  re- 
turned the  28  notes,  that  as  to  the  rest  of 
them  witness  would  have  to  wait  until  one 
Mr.  Sawtelle  should  return  home;  that  he 
could  not  tell  anything  about  them;  that  he 
had  delivered  them  to  Sawtelle.  Tlie  plain- 
tiff, Kidney  Stevens,  also  testified,  and  hfs 
evidence  was  similar  In  effect  to  that  of  his 
son,  Frank  J.  Stevens,  except  that  he  stated 
defendant  never  called  on  him  to  pay  costs 
or  fees,  that  he  had  never  seen  any  of  the 
notes  not  returned  since  he  delivered  thorn  to 
defendant,  and  that  defendant  had  refused  to 
make  any  report  with  respect  to  them.  De- 
fendant, by  his  attorney,  admitted  that  he 
had  not  returned  the  26  notes,  A  receipt  ex- 
ecuted by  the  defendant,  at  the  time  the 
notes  were  delivered  by  the  plaintiff  to  him, 
was  also  admitted  In  evidence.  It  is  as  fol- 
lows: "Ogden  City,  Utah,  Xov.  2,  1888.  Re- 
ceived of  Sidney  Stevens,  for  collection  and 
remittance,  for  account  of  Sidney  Stevens, 
the  following  described  notes.  Ift5  In  numl>er. 
amounting  to  f6,0!>5.56."  Then  follows  a 
list  of  the  notes,  giving  date  of  note,  date 


due,  amount,  and  the  pigment,  and  Inters 
est  Under  the  UBt  of  notes:  '^tecelved 
above  for  collection.  L.  R.  Rogers."  Na- 
merous  letters  betwem  the  parties  were  also 
received  In  evidence  bat  for  the  purposes  of 
this  dectofam  we  do  not  deem  It  necessary  to 
mention  them  farther  In  this  oplxdcm.  There 
was  no  proof  as  to  the  solvency  of  the  mak- 
ers of  the  notes,  or  as  to  thehr  value. 

The  facts  essential  to  the  d^ense  of  the 
statute  of  llmltationB,  set  up  by  the  de- 
fendant In  his  ansver,  we  must  r^rd  as 
denied,  under  the  statute.  The  burden  was 
npon  Um  to  prove  them  nnleBS  the  plaintiff's 
evidence  furnished  the  proof.  Ihe  notes 
came  Into  the  defendant's  hands  lawfully, 
and  ttiose  not  collected,  sued  on,  ox  returned 
must  be  r^rded  as  h«ld  br  the  d^endant 
for  the  fdalnttff.  It  was  his  dnty-  to  return 
them  on  demand.  His  oUlgatkm  with  re- 
Bpect  to  them  was  similar  to  a  trust,  and  aa 
to  plalntlfTs  right  of  action  with  respect  to 
them  the  statute  of  limitations  would  not  be- 
gin to  run  untU  a  refusal  or  ftdlnre  to  re- 
turn them  upon  demand.  Thomas  v.  Glen- 
dlnning,  13  TTtah,  47,  44  Pac.  6S2L  We  are 
of  the  opinion  that  the  receipt  above  quoted 
constituted  a  contract  between  the  parties, 
and  that  the  plalntlfTs  action  was  founded 
upon  It,  and  that  he  had  foor  years  from 
the  time  the  statute  begins  to  run  In  which 
to  commence  suit.  From  the  evidence  it  ap- 
pears that  defendant  continued  to  recognize 
bis  obligation  to  return  the  notes  until  De- 
cember 21,  18&i,  and  that  he  did  not  at  that 
time  make  an  explicit  denial  of  his  obligation 
to  return  them.  There  was  no  evidence  to 
establish  the  defense  of  the  statute  of  lim- 
itations. 

While  a  breach  of  the  contract  was  proven, 
no  more  than  nominal  damages  could  be 
found,  without  evidence  as  to  the  solvency  of 
the  makers  of  the  notes  or  as  to  their  value. 
As  a  matter  of  law  the  court  can  so  hold. 
We  are  disposed  to  hold  that  the  court  below 
erred  in  finding  that  plaintiff  had  not  sus- 
tained any  injury  or  damage,  and  in  flnd4ng 
that  ids  cause  of  action  was  barred  by  the 
statute  of  limitations,  and  In  entering  Judg- 
ment against  him.  When  there  has  been 
a  full  and  fair  presentation  of  the  case  on 
the  trial  In  the  court  below,  and  the  appel- 
hite  court  can  say  as  a  matter  of  law  that  no 
more  than  nominal  damages  was  proven,  a 
Judgment  of  reversal  will  not  be  made;  but, 
when  the  court  Is  not  clear  as  to  such  presen- 
tation and  trial,  a  reversal  should  be  grant- 
ed, and  a  new  trial  ordered.  In  view  of  the 
ollegatlouB  of  plaintiffs  complaint,  and  of  the 
evidence  In  the  record,  we  are  not  satisfied 
that  plaintiff's  case  was  fully  and  fairly  pre- 
sented to  the  trial  court  The  Judgment  ap- 
pealed from  la  reversed,  and  the  court  below 
is  directed  to  grant  a  new  trial. 

BARTCH  and  MINER.  JJ„  concur. 
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JOHN  8.  BBirrATN  DRY-GOODS  CO. 

v.  BIKKEXFELD. 
(Soiireme  Court  of  Montana.    De&  6,  1807.) 
Salcs— Contract— Modi  vicatioh. 

A  wholesale  house  sold  guocls  to  a  customer 
through  its  traveUng  BalfsniiiD,  whose  cootract 
of  sale  was  as  foUon's:  "Order  No.  102.  Date 
tabes.  May  2Tth.  J.  S.  B.  D.  G.  Co.:  Ship  O.. 
B.  &  Co.,  of  Helena,  »tate  Montana.  How 
ship,  B.  Sc.  M.  When,  Aug.  15.  Dating,  if  any, 
Nov.  1.  Salesman,  Wagner."  The  inroices  sent 
subseqoently  contained  the  following,  after  set- 
ting out  the  dates  and  terms:  "All  hills  become 
due  when  parties  suspend  payment,  assign,  or  sell 
out.  All  goods  dated  ahead  are  merely  consign- 
ed and  Bobject  to  replevin  until  dating  has  ex- 
pired. Retention  of  the  goods  will  be  consid- 
ered acceptance  of  all  tlie  terms  hereon."  The 
customer  received  and  held  the  goods  without  ob- 
jectioQ,  and  prior  to  the  enlnitum  of  the  dating 
he  asmgoed.  Bdd,  that  the  first  order  was  a 
contract  of  unconditional  sale;  and  that  ttie  con- 
ditions contained  in  the  invoices  were  an  attempt 
to  modify  an  existing  contract,  which  can  be 
done  only  by  consent  of  both  portieB  thereto,  and 
therefore  said  matter  did  not  in  itself  modify 
the  absolute  sale. 

Appeal  fnsn  district  court  Lewis  and 
Clarke  county;  Henry  N.  Blake,  Judge. 

RepleTin  1^  John  &  Brltteln  Diy-Goods 
Ctunpany  againat  Adolph  Blrkeuf^  assignee. 
From  a  Judgment  for  plaintiff,  and  an  order 
denying  a  new  trial,  defendant  anwals.  Re- 
veraed. 

This  was  an  action  Instituted  In  the  district 
court  of  the  First  judicial  district  in  and  for 
the  county  of  Lewis  and  Clarke,  by  the  John 
S.  BrlttalD  Dry-Crooda  Company,  a  corporation 
of  Mlssonrl,  against  Adulpli  Btrkenfeld,  the 
assignee  of  Qenzberger.  Barnett  &  Co.,  a  co- 
partnership which  had  been  engaged  in  busi- 
ness at  Helena,  Mont  l^e  complaint  alleges 
that  certain  dry  goods  had  been  delivered  by 
plaintifT  to  tiie  firm  of  Genzbei^r,  Bamett  & 
Co.  by  reason  of  the  latter's  misrepresenix* 
tktns  as  to  its  flnancfal  status,  it  also  alleges 
that  these  goods  had  not  been  sold  to  said 
firm,  but  had  been  b^d  simply  on  conslgn- 
meut.  The  record,  among  other  matters,  dis- 
closes tlie  following  facts:  On  May  27,  1895, 
a  traveling  salesman  In  the  employ  of  plain- 
tiff called  upon  Oenzberger,  Barnett  &  Co. 
His  account  of  what  occurred  Is  as  follows: 
"My  duties  were  to  sell  the4r  product  [that  Is, 
the  product  of  the  plaintiff]  to  the  retail  trade 
in  the  Western  countries  by  soliciting  and 
sending  to  the  house  orders  for  their  ^proyal 
and  filling.  The  plaintiff  was  engaged  at 
that  time  In  the  wholesale  dry-goods  business. 
It  shipped  goods  to  states  other  than  the  one 
In  which  It  resided.  I  called  on  Geniberger, 
Barnett  &  Co.  some  time  In  June.  Brought 
Mr.  Barnett  over  to  my  sample  room,  showed 
my  samites  of  dry  goods,  and  priced  him  the 
goods,  upon  which  he  showed  satisfaction. 
He  left  my  sample  room,  walked  over  to  his 
place  of  bnalnese,  and  brought  Mr.  Genzberger 
OTCT.  Showed  Mr.  Oenzberger  some  of  my 
merchandise.  Told  hlni  the  prices,  and.  after 
a  short  consultation  between  Mr.  Gensberger 
and  Br.  Bamett,  Mr.  Bamett  left  Qte  sample 


room  for  bis  place  of  business,  leaving  Mr. 
Oenzberger  th^,  who  at  once  made  a  selec- 
tion of  such  goods  as  be  wanted,  for  which  I 
took  their  order.  I^t  them  a  copy  thereof, 
sending  the  original  to  the  place  of  business 
of  the  plaintiff.  These  goods  were  sold  upon 
a  basis  of  August  and  September,  shipment 
optional  with  plaintiff,  with  a  November  first 
dating;  the  Invoices  to  be  dated  on  November 
Ist,  from  which  time  our  regular  terms  were 
to  be  given."  There  were  four  of  the  orders- 
referred  to  in  the  testimony  of  the  witness 
last  mentioned,  substantially  the  same  in  ten- 
or.  The  language  of  one  sufflclently  indicates 
the  charact»  of  all.  It  is  as  follows:  "Date 
and  Dumber  your  orders.  Mall  them  on  first 
train.  Order  No.  102.  Date  taken,  May  27th, 
John  8.  Brittaln  Dry-Goods  Co.:  Ship  Oenz- 
berger. Bamett  &  Co.,  of  Helena,  state  Mon- 
tana. How  ship,  B.  &  M.  When,  Aug.  15. 
Dating,  If  any,  Nov.  1.  Salesman,  Wago^." 
Appended  to  each  order  was  a  list  of  certain 
dry  goods.  Oenzberger,  a  member  of  the 
former  firm  of  Geozberger,  Bamett  &  Co., 
testified  la  behalf  of  the  defendant  as  follows: 
"I  had  some  business  dealings  with  the  plain- 
tiff in  the  year  1895.  Bought  some  goods 
from  them.  I  know  the  circumstances  of  the 
purchase  of  those  goods.  1  remember  of  the 
traveling  salesman  being  out  here.  I  gave 
him  the  order  for  the  goods.  '  (Witness  banded 
paper.)  Those  are  the  order  blanks,— the  copy 
of  the  order  that  he  gave  me.  I  saw  nothing 
on  those  ard«8  Bay  lug  that  these  goods  were 
sold  on  consignment.  Nothing  was  said  to 
me  when  this  order  was  taken  regarding  any 
such  state  of  affairs  as  that  My  attration 
was  first  called  to  It  after  the  assignment. 
Hie  contract  that  X  made  with  the  salesman 
representing  the  plaintiff  corporation  regard- 
ing the  purchase  of  those  goods  was  that  part 
of  the  goods  were  to  be  dated  November  1st 
and  part  October  1st,  and  the  goods  should  be 
shipped,  I  tblnk,  in  August  or  September, 
I  am  not  sure  which.  •  •  •  The  terms  of 
sale  In  those  orders  of  sdity  and  ninety  days 
are  the  ordinary  custMuary  terms  of  sale. 
*  •  •  The  only  contract  was  on  the  terms 
of  the  goods  as  mentioned  here  In  this  order; 
there  was  notbli^  said  about  any  other  con* 
tract"  The  testimony  of  Barnett,  the  other 
member  of  the  firm,  was  substantially  the 
same  as  that  of  GenzberKcr.  Upon  receipt  of 
the  orders  aforesaid,  the  plaintiff  shipped  the 
goods  mentioned  therein  to  the  firm  of  Oenz- 
berger, Bamett  &  Oo.  Preceding  the  shipment 
were  bills  or  Invoices  of  the  merchandise. 
Upon  these  billheads  or  invoices  there  was 
certain  printed  matter,  namely:  "St  Joseph, 
Mo.,  Aug.  12th.  1896.  Oenzberger,  Bamett  Jk 
Co.,  Helena,  Montana:  Bought  of  Jno.  S, 
Brittaln  Dry-Goods  Co.,  Importers  and  Jobbers 
of  dry  goods,  notions,  and  fumlshlng  goods. 
Also  selling  agents  for  Wood  Manufg  Co.'s 
shirts,  pants,  and  overalls.  Nov.  Ist  Terms: 
Net  90  days;  60  days,  less  4  per  cent;  30 
days,  less  5  per  cent;  10  days,  less  6  per  cent 
Fayable  In  cash  <a  exchanse^    Keep  fnlly  iu- 
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stired.  All  bUls  become  dne  when  parti ee  bub- 
pend  pftTment,  asslgD,  or  sell  oat  All  goods 
dated  ahead  are  merely  consi^ed  and  euh- 
Ject  to  replevin  until  said  dating  haa  expired. 
Retention  of  goods  wUl  be  considered  accept- 
ance of  all  the  terms  hereon.  Interest  char- 
ged at  the  legal  rate  per  anntmi  after  maturity. 
When  goods  are  sent  as  ordered,  yoti  must  not 
return  them  wlthont  our  consent.  We  will 
make  no  credits  or  redamatlons  of  any  na- 
ture, unless  reported  to  us  wltiiln  five  days  aft- 
er receipt  of  goods,"  Shortly  after  the  receipt 
of  the  goods  and  Invoices  aforesaid,  on  Au- 
gust 27,  1805,  the  firm  of  Genzberger,  Bamett 
&  Co.  made  an  assignment  for  the  benefit  of 
Its  creditors  to  Adolph  BIrkenfeid,  the  defend- 
ant herein.  The  assignee  took  possession  of 
all  the  goods  belonging  to  the  firm,  and  also 
of  the  merchandise  In  dispute  In  this  action. 
The  witness  Genzberger  denied  that  he  had 
ever  noticed  this  printed  matter  on  the  In- 
Tolcee  prior  to  the  assignment.  His  partner, 
Bamett,  however,  concedes  that  he  was  aware 
of  It.  The  answer  of  the  defendant  put  In  la- 
sue  the  allegations  of  the  complaint.  There 
was  a  Jury  trial.  Upon  the  dose  of  plalntlfTs 
case  a  motion  for  a  nonsuit  was  made,  which 
the  court  overruled.  The  court  instructed  the 
Jury  as  follows:  "If  you  are  satlpfled  by  a 
preponderance  of  the  evidence  that  the  plaln- 
tlflr  sold  the  goods  to  Genzberger,  Bamett  &  Co. 
to  be  dated  as  a  sale  of  October  1st  and  No- 
vembn*  1st,  and  shipped  and  delivered  said 
goods  to  said  Genzberger,  Bamett  ft  Co.  upon 
the  condition  that  until  the  time  mentioned 
in  the  billheads,— that  Is,  October  1st  in  one 
billhead,  and  November  1st  in  the  others,— 
but  the  goods  were  only  received  by  Gens- 
berger,  Bamett  &  Co.  and  held  on  consign- 
ment by  them,  and  would  be  subject  to  replev- 
in, and  that  the  receipt  and  retention  of  said 
goods  would  be  considered  an  acceptance  of 
all  the  terms  contained  on  such  billheads,  and 
If  Genzberger,  Bamett  &  Co.  received  said 
billheads  with  such  statements  thereon,  and 
did  not  make  any  objections  thereto,  but  kept 
and  retained  the  goods,  they  thereby  consent- 
ed to  and  accepted  the  terms  and  conditions 
contained  on  said  billheads,  and  the  same  be- 
came a  part  of  the  contract  relating  to  the 
purchase  and  delivery  of  the  goods.  T^Tien 
goods  are  shipped  and  received  on  consign- 
ment, the  title  to  the  property  remains  In  the 
consignor— that  is,  the  person  who  ships  them 
—until  such  time  as,  by  the  terms  of  the  eon- 
tract,  the  title  is  to  vest  In  the  consignee,  the 
person  who  receives  them."  The  court  re- 
fused to  Instruct  the  Jury  that  upon  the  facts 
l>efore  It,  as  a  matter  of  law,  the  gooilB  had 
been  sold  to  (JenztwrRer,  Barnett  &  Co.  by 
plaintiff,  and  not  eoaslgne<i.  The  Jnry  re- 
tnmod  a  cencral  vmlict  in  fnvor  of  the  plain- 
tiff, and  also  answers  to  spix-Inl  questions  su1>- 
mlttcd  by  the  court.  Tlie  hikh-IhI  findings  ac- 
quitted Genzl)erKer.  Bamett  &  Co.  of  any 
misrepresentations  as  to  their  flnancial  status, 
but  were  to  the  effect  that  at  the  time  of  their 
■sslgnmmt  they  held  the  goods  simply  wt  con- 


signees. The  appeal  Is  from  the  Judgment 
and  an  order  overmllng  a  motion  for  ■  new 

trial. 

H.  O.  Melntire  and  S.  H.  Ifclntire,  fw  ap- 
pellant  Walsh  &  Newman,  for  respondent 

BUCK,  J.  (after  stating  the  facta).  Upon 
the  nndlBpated  facts  before  It,  was  the  trial 
court  Justified  In  submitting  to  the  Jury  the 
question  whether  or  not  plaintiff  had  sold 
the  goods  In  dispute  outright  to  the  firm  of 
Genzberger,  Bamett  &  Co.  or  had  consigned 
them  only?  We  think  not  It  was  the  duty 
of  the  court  to  ^ve  decided,  as  a  matter  of 
law,  whether  the  goods  aforesaid  had  been 
sold  or  con.'jigned.  There  is  nothing  In  the 
evidence  offered  by  the  plaintiff  to  show  that 
Its  traveling  salesman  had  ever  had  any  oth- 
er agreement  with  Genzberger,  Bamett  & 
Co.  save  one  for  a  direct  sale  of  the  goods. 
From  the  testimony  of  said  traveling  sales- 
man himself,  it  cannot  in  any  manner  be 
Inferred  that  the  goods  ordered  through  him 
by  the  above  firm  were  to  be  received  on 
consignment  The  testimony  of  Gensberger 
and  Barnett  as  to  the  terms  of  the  sale 
agreed  upon  between  this  firm  and  the  trav- 
ellng  salesman  of  the  plaintiff  is  undlspoted. 
No  question  Is  raised  as  to  the  authority  of 
the  salesman  to  bind  the  plaintiff.  If,  tlien, 
a  contract  was  entered  into  between  the 
plaintiff  and  the  Arm  of  Genzbei^er,  Bar^ 
nett  &  Co.  on  May  27.  1806.  can  it  be  rea- 
Bonably  contended  that  Its  terms  were  sabse* 
qneutly  modified  by  reason  of  the  facts  that 
Invoices  containing  the  printed  language 
which  appears  in  the  statement  were  sent 
and  received,  and  Genzberger,  Bamett  & 
Co.  retained  the  goods  without  objectkm? 
We  are  of  the  opinion  that  It  cannot  be  In* 
ferred  from  said  facts  that  there  was  any 
modification  of  the  original  contract  entered 
into.  If,  when  plaintiff  received  the  orders 
from  its  traveling  salesman,  it  had  seen  fit  to 
make  the  firm  of  Gensberger,  Bamett  &  Co. 
agree  to  the  terms  as  printed  on  Its  Invoices, 
it  sbotUd  have  done  so  before  BhlH>lng  the 
goods.  But  having  shipped  them  under  one 
contract  it  had  no  right  on  Its  own  motion, 
to  modify  the  terms  thereof.  So  far  as  Genz- 
berger, Bamett  &  Co.  are  concerned,  their 
original  contract  was  being  complied  with 
when  plaintiff  shipped  the  goods.  It  la  an 
elementary  principle  that  the  minds  of  par- 
ties contracting  must  meet  before  a  contract 
results.  The  evidence  Is  not  sufficient  to 
show  that  Genzberger,  Bamett  &  Co.  agreed 
to  the  terms  plaintiff  had  printed  on  Its  blU- 
hcnds  or  invoices.  Beepondeut  cites  the  case 
of  Newell  v.  M'hltwell,  16  Mont  213,  40  Pac. 
800,  as  upholding  Ita  contention  that  the  orig- 
inal contract  between  irialntiff  and  Genx- 
liergcr.  Barnett  &  Co.  bad  been  modified. 
But  tliere  is  a  clear  distinction  between  said 
case  and  the  one  at  bar.  In  the  Newell  v. 
Whltwell  case  the  Invoices  were  in  evidence 
tor  the  purpose  of  ««certalnlng  IJie  chaiac- 
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ter  of  a  contract  of  sale,  and  In  the  pres- 
ent case  tbey  are  relied  upon  to  shov  a  mod- 
ification of  a  contract  of  sate  13ie  terms  of 
which  are  conceded.  The  order  <it  the  eonrt 
Is  that  the  Judgment  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  lower 
court  to  enter  Jodgment  In  favor  of  appel- 
lant. Reversed  and  remanded. 

HUNT,  J.,  concurs. 


m  Host.  UO 

BAXma  T.  HAMII/TOX  et  al. 

(Supreme  Court  of  Montana.    I>e&  X  1SB7.) 

Appbal  —  Kbviiw— DiscRBTio:*    or    Conat  — 
Amb:idhknt8— Piu>OF  or  HANVwaiTtiTO 
— Statdtbs— New  Truu 

1.  Where  the  evidence  is  coufliictiDg,  a  verdict 
ttf  the  joiT  apivoved  by  the  trial  court  will  not  be 
disturbed. 

2.  A  ref Dsd  of  tibe  eourt  to  allow  an  amaid- 
ment  of  &a  answer  setting  up  the  autnte  of 
limitations,  made  after  close  of  the  testimony  in 
the  case,  is  not  an  abase  of  discretion. 

8.  Under  Code  Civ.  Proc.  88  8234,  3235,  genu- 
ine signatures  may  be  used  for  the  parpoae  of 
comparison  with  the.  signatnie  offered  m  the  case 
at  Issae  as  genuine. 

4,  Code  Civ.  Proc  8  3455,  providing  that  no 
actions  pending  or  rights  accrued  before  the 
new  Cooes  took  effect  shonld  be  affected  by 
their  provisitHis,  did  not  utply  to  statutes  relat- 
iaa  merely  to  the  remedy  w  deelarlng  that  cer* 
tau  rules  of  evidence  should  govern  the  courts 
in  the  trial  of  cases. 

5.  A  new  trial  on  the  groand  of  newly-dis- 
covered evidence  goiiig  only  to  impeach  the 
credit  of  a  witness  on  the  tdal  will  not  be 
granted. 

Appeal  from  district  court,  Silver  Bow  coun- 
ty; John  J.  McHatton,  Judige. 

Action  by  Elizabeth  D.  Baxter  against 
Kate  M.  Hamilton  and  the  Covenant  Mutual 
Beueflt  Association.  Judgment  for  plaintiff, 
and  defendant  Hamilton  appeals.  Affirmed. 

Tb9  phdntlir  Ovspondent  here)  sued  the  de- 
fendant appdlant,  Kate  -M.  HamUton,  and 
fbe  Covenant  Mutual  Benefit  .^.ssoctatlon  of 
minofs,  to  have  the  said  Kate  H.  Hamilton 
adjudged  trustee  for  plaintiff,  and  to  hold  a 
certain  certificate  of  life  Insurance  for  $2,S00, 
leaned  by  the  said  defendant  the  Covenant 
Mntual  Benefit  Association  of  Illiuois  On 
which  the  defendant  Is  named  as  beneficiary), 
In  trust  for  the  plaintiff,  which  aald  certlfl- 
eate  was  originally  Issued  on  October  6, 
1885,  to  WlUlam  HamUton,  and  wherein  the 
plaintiff  was  named  as  beneficiary.  William 
Ebuniltm.  on  September  13,  18S5,  apiriled 
for  membership  In  the  said  association,  and, 
in  due  coarse  of  time,  had  a  certificate  Is- 
sued to  him,  Ify  which  the  sidd  snm  of  |2,- 
500  was  to  be  payable,  In  the  event  of  his 
death,  to  his  daughter,  Elizabeth  D.  Baxter, 
this  plaintiff  and  respondent.  Hamilton  died 
on  February  11,  1894.  In  her  complaint  the 
plaintiff  alleged  that  about  April  15,  1880, 
the  defendant  Kate  M.  Hamilton,  who  had 
married  the  said  WUllam  Hamilton  about 
that  time,  for  the  purpose  of  cheating  and 


defraodlAg  thia  plaintiff  pmearea  «ad  tat- 
warded  to  the  Covenant  Matnal  Boi^t  At- 
sodatkm  a  writing  purporting  to'  be  a  re- 
quest on  the  part  of  Airailam  Hamfiton  to 
have  the  beneficiary  named  in  his  certificate 
of  insnrance  changed  from  SSistabeth  D.  Bax- 
ter, bhi  daughter,  to  herself,  Kate  M.  Ham- 
ilton, his  wife,  and  forwarded  ^ao  what  pas' 
ported  to  be  the  written  consent  of  tUa 
plaintiff  to  tile  proposed  cbai^  of  ben^da- 
Mes;  and  It  la  avanrad  tliat  the  aaaodatloii  la 
good  taitb  made  the  change  fnnn  BUaabeth 

D.  Baxter  to  Kate  M.  BamUton.  Plaintiff 
alleged  that  Ihls  vrrfttaig,  purporting  to  have 
been  elgned  by  bcr  fatliw,  William  HamUtMi, 
Is  a  forgery,  and  that  the  wrlthig  purporting 
to  be  hw  consent  to  tiie  diange  of  bttellela* 
rtes  is  also  a  fingery.  Tlie  defendant  Kate 
M.  Hamilton  deided  the  aUegatimis  of  Cor- 
gery  and  wrong,  and  avencd  that  the  signa- 
tures attached  to  the  request  for  a  change  of 
beneficiaries  woe  genuine,  and  that  she  was 
and  Is  entitled  to  tlie  prooseds  «f  the  cer- 
tificate of  Ufs  insurance.  There  was  a  trial 
by  a  Jmy,  apeelal  IsBiice,  and  a  gweral  ver- 
dict were  found  ftnr  idalntlff.  Defendant 
moved  for  a  new  trIaL  This  was  denied. 
She  appeals  to  tills  court  from  the  Judgment 
and  the  order  denying  her  a  new  trial. 

John  W.  Cotter,  for  appellant  F.  T.  Mc- 
Brlde,  for  respondent 

HUNT,  J.  Uifter  stating  the  facts).  The 
most  Important  idece  of  evidence  introduced 
Ufion  ttie  trial  was  a  paper  purporting  to  be 
the  raqoest  of  William  HamUton  to.  the 
Covenant  Mutual  Benefit  Aaaodation  to 
change  the  beuc^clary  In  bis  certificate  from 
the  name  of  his  daughter,  Mrs.  E.  D.  Bax- 
ter, the  plaintiff  herein,  to  that  of  his  wife, 
Mrs.  Hate  M.  Hamilton.  This  paper  was 
signed  "WUllam  HamUton,"  and  just  below 
this  algnature  was  appended  a  consent  and 
request  to  the  fwregolng  change,  algued  "Mrs. 

E.  D.  Baxter,*'  The  witneeaes  wh(Mie  names 
appear  on  the  paper  were  "John  B.  Scott" 
and  "Hllma  Johusson."  Upon  the  trial  many 
genuine  algnatures  of  William  Hamilton 
were  introduced,  and  various  experts  were 
called  to  testify  1^.  comparison  of  the  genuine 
writings  and  the  signature  upon  the  request 
to  the  Covenant  Mutual  Benefit  Asoclation 
Just  above  referred  to.  The  plalntlfTs  wit- 
nesses swore  that.  In  their  opinions,  the  sig- 
nature "William  Hamilton"  to  the  request 
was  not  genuine;  while,  on  the  other  hand, 
wltxtesses  for  the  defendant  testified  that 
they  believed  it  was  geavUne.  Mrs.  Baxter, 
the  plaintiff,  positively  swore  that  she  had 
never  signed  the  consent  to  the  change  of 
beQeflclaries,  and  that  what  purported  to  be 
her  signature  was  a  forgery.  One  of  the  per- 
sons whose  name  appeared  as  a  witness  (John 
B.  Scott)  testified  positively  that  he  had  nev- 
er signed  the  paper  Introduced  at  all,  and 
that  the  name  "John  B.  Scott,"  signed  tiiere- 
to,  was  not  his  signature.  The  etbar  pwaon 
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Whose  name  appears  on  the  paper  as  a  wit- 
ness (Hllma  Johnsson)  said  that  she  had  no 
recollection  of  having  signed  such  a  paper, 
although  It  loolted  like  h^  writing.  The  de- 
fendant Mrs.  Hamilton  swore  that  Mrs.  Bax- 
ter had  signed  the  consent  In  her  presence, 
and  that  Mr.  Hamilton  signed  the  request 
for  the  change  while  witness  and  Mrs.  Bax- 
ter were  in  the  room  with  him.  There  were 
various  circumstances  and  facta  Introduced 
by  the  plaintiff  tending  to  corroborate  her 
version  of  the  facts,  but  It  Is  not  necessary 
to  Incumber  this  opinion  with  any  farther 
statement  of  the  evidence. 

The  court  submitted  s[>eclal  Issues  to  the 
Jury,  wherein  they  found  that  William  Ham- 
ilton did  not  sign  the  paper  bearing  the  name 
"William  Hamilton,"  requesting  a  change  of 
bene&claries  In  his  life  insurance:  that  Mrs. 
Baxter  did  not  sign  the  consent  to  the  al- 
leged change  of  beneflclarles;  that  the  sig- 
nature "William  Hamilton,"  appended  to  the 
paper  referred  to,  was  a  forgery;  and  that 
the  signature  "Mrs.  B.  D.  Baxter,"  which 
appears  upon  the  paper,  was  also  a  forgery. 
It  was  likewise  specially  found  that  William 
Hamilton  did  not,  in  the  presence  of  John  B. 
Scott  and  Hilma  Johnsson,  sign  the  paper  re- 
ferred to.  The  district  court  adopted  these 
findings,  and  entered  a  Judgment  for  the 
plaintiff.  On  the  motion  for  a  new  trial,  the 
court  refused  to  disturb  the  verdict  of  the 
Jury,  The  case  presented  is  therefore  one 
where  there  was  a  radical  and  substantial 
conflict  Id  the  evidence,  and  where  the  lower 
court  has  refused  to  grant  a  new  trial. 
Therefore  this  court  cannot  now  disturb  the 
verdict  of  the  Jury  and  the  Judgment  of  the 
district  court  upon  the  ground  that  the  evi- 
dence was  insufflclent  to  Justify  the  verdict. 
Methodist  Church  v.  RIckards,  16  Mont.  70, 
40  Pac.  78.  This  disposes  of  the  main  con- 
tention of  the  appellant. 

Objection  is  made  to  the  refusal  of  the 
court  to  permit  the  defendant  to  amend  her 
answer  by  pleading  the  statute  of  limita- 
tions. This  proposed  amendment  was  based 
upon  the  theory  that  the  plalntUT,  having  ac- 
quired an  interest  In  the  benefit  to  accrue  by 
the  certificate  of  Insurance,  and  having  had 
knowledge  of  the  facts  concerning  the  change 
of  beneficiaries  from  the  year  1886,  and  hav- 
ing made  no  objection  thereto  until  after  the 
death  of  her  father,  in  1894,  was  barred  of 
a  remedy  under  the  statute.  We  do  not  see 
exactly  how  the  plaintiff  ever  could  have  ac- 
quired any  Interest  whatever  in  the  benefit 
other  than  a  contingent  one,  which  could  not 
vest  until  after  the  death  of  her  father,  Wil- 
liam Hamilton.  Furthermore,  the  Jury  hav- 
ing found  that  the  plaintiff  never  signed  the 
consent  to  the  change  of  beueficlarles  at  all, 
and  that  the  signature  of  William  Hamilton 
was  a  forgery,  any  amendment  based  upon 
the  supposition  that  he  did  make  tbe  request 


for  the  change,  and  that  plalutltC  consented 
to  such  a  change,  became  Immaterial.  Again, 
requrat  to  make  this  amendment  was  not 
made  until  after  the  close  of  the  te.stimony 
In  the  case,  and  we  see  no  abuse  of  discre- 
tion on  the  part  of  the  district  court  In  refus- 
ing to  allow  It. 

Objection  was  made  to  the  use  of  certain 
signatures  clearly  proven  to  be  the  genuine 
signatures  of  William  Hamilton,  for  the  pur- 
pose of  comparison  with  the  writing  on  the 
request  for  a  change  of  beneficiaries.  Sec- 
tions 3234  and  3235,  Code  Civ.  Proc.,  permit- 
ted the  introduction  of  such  evidence.  Mar- 
shall V.  Hancock,  80  Cal.  82,  22  Pac.  61; 
Moore  v.  Palmer  (Wash.)  44  Pac.  144. 

It  is  also  argued  that  under  the  law  In 
force  prior  to  the  adoption  of  the  Code,  and 
at  the  time  of  the  commencement  of  this  ac- 
tion, knowledge  of  handwriting  by  compari- 
son, or  comparison  of  handwritings,  upon  the 
trial  of  the  case,  was  not  permissible.  Davis 
V.  Fredericks,  3  Mont.  262,  Is  cited  by  appel- 
lant to  support  this  contention.  Whatever 
the  law  mny  have  been  prior  to  the  adoption 
of  the  new  Code  Is  not  Important,  for  the 
Code  provisions  control  in  this  case.  It  Is 
fundamental  that  a  person  has  no  vested 
right  to  have  a  controversy  determined  by 
existing  rules  of  evidence.  Like  other  rules 
affecting  the  remedy,  they  are  subject  to 
modification  and  control  by  the  legislature. 
Cooley,  Const.  I-.tm.  p.  450.  Section  3455  of 
the  new  Code  of  Civil  Procedure,  providing 
that  no  action  or  proceeding  commenced  be- 
fore the  new  Codes  took  effect,  and  no  right 
accrued,  was  to  be  affected  by  their  provi- 
sions, was  Intended  to  save  vested  rights 
from  being  Interfered  with,  but  did  not  af- 
f€M:t  statutes  relating  merely  to  the  remedy, 
by  declaring  that  certain  rules  of  evidence 
should  govern  the  courts  In  the  trial  of  cases. 

The  court  refused  to  grant  a  new  trial  up- 
on the  ground  of  newly-dlseovered  evidence. 
Two  affidavits  upon  which  defendant  relied 
in  this  respect  were  addressed  principally  to 
newly-found  opinion  evidence  of  two  persons 
that  the  signature  "John  B.  Scott"  on  the  pa- 
per in  evld«ice  was  genuine.  Scott,  by  coun- 
ter affidavit  denied  the  matter  In  such  affl- 
davlta.  Neither  affidavit  referred  to  the  slg- 
oaturea  of  William  Hamilton  or  Mrs.  E.  I>. 
Baxter,  the  genuineness  or  falsity  of  which 
were  the  material  issues  submitted  to  the 
Jury.  As  a  rul*i.  courts  will  not  grant  new 
trials  on  the  ground  of  newly-discovered  evi- 
dence, which  goes  only  to  impeach  the  credit 
of  a  witness  on  tbe  trial.  Leyson  v.  Davis, 
17  Mont  220,  42  Pac.  775.  On  the  showing 
made,  we  cannot  say  that  the  discretion  of 
tbe  district  court  was  not  property  exercised. 
The  Judgment  and  wder  appealed  from  are 
affirmed. 

BUCK,  J.,  concurs. 
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aSLSTHOBFB,  Comity  Txeuorer,  T.  FTTB* 
NBLL  et  aL 

(Supreme  Oonrt  of  Montana.    Not.  16,  1897.) 

Inhbritancb  Tax  —  Vai^iditt— Estatbs  Pbbti- 
ODSLT  Probated. 

1.  Laws  1897,  p.  83,  providing  that  all  property 
which  shall  pass  by  wU),  or  by  the  intestate 
laws  of  the  state,  from  any  person  who  may  die 
possessed  of  the  same,  shall  he  subject  to  a  tax, 
etc.,  is  not  a  tax  upon  property,  but  a  tax  Dpon 
the  Tight  to  receive  inheritance*. 

2.  The  ri^t  to  receiTe  property  by  Inheritance 
being  distinct  and  separate  from  the  property  it- 
self, and  the  right  of  testamentary  disposition  be- 
tag  purely  statutory,  the  legislature  has  a  right 
to  impose  any  reasonable  restriction  or  duty 
Ufton  the  privilege. 

3.  He  fa.ct  that  an  inheritance  tax  law  ex- 
empts estates  of  a  certain  sum  and  less  la  not 
void  aa  liring  unequal. 

4.  An  inheritance  tax  which  applies  to  estates 
which  have  been  probated  before  Ita  passage, 
but  are  to  be  distributed  aftn  it  takes  effect, 
(•  not  unconstitutional  as  to  such  estates,  as, 
ttongh  the  heirs  take  a  vested  right  at  the 
death  of  their  ancestor,  yet  that  right  is  subject 
to  the  control  of  the  courts  for  distribution,  is 
d«)end«it  upon  the  hivs  for  its  protection,  and  is 
aiuject  to  the  taxing  power  of  the  statfc 

Appeal  from  district  court,  Oascsde  county; 

J.  B.  Leslie,  Judge. 

Proceeding  by  W.  H.  Gelsthorpe,  county 
treasurer,  against  Delia  M,  FurnoU  and  others, 
to  enforce  payment  of  an  Inheritance  tax. 
Prom  a  judgment  sustaining  a  demurrer  to 
the  complaint,  plaintlfF  appeaK  Reversed. 

M.  M.  Lytw  and  C.  B.  Nolan,  Atty.  Gen., 
for  ainieUant.  Win.  T.  FIgott.  for  reapond- 
enta. 

HV^T,  J.  The  l^islature  of  Montana,  1^ 
an  act  approved  March  4, 1897,  enacted  a  law 
eatablialilng  a  tax  on  direct  and  collateral  In- 
heritances. The  law  substantially  provides 
that  "all  property"  which  shall  pass  by  will, 
or  by  the  intestate  laws  of  the  stat^  from  any 
poson  who  may  die  seised  or  possessed  of  the 
same,  shall  be,  and  is,  subject  to  a  tax  at  a 
fixed  rate  on  every  |100  of  the  clear  market 
value  of  such  property:  provided,  that  an  es- 
tate valued  at  a  less  sum  than  $7,500  shall  not 
be  subject  to  any  such  "tax  or  duty."  It  is  also 
provided  that  the  tax  shall  be  levied  "upon 
all  estates  which  have  been  probated  before, 
and  shall  be  distributed  after  the  passage  and 
taking  effect  of  this  act";  and,  again,  that 
the  act  should  apply  to  all  estates  remaining 
undistributed  at  the  time  the  law  took  effect, 
and  that  In  such  estates  the  tax  should  be  de- 
termined and  collected  as  in  other  cases.  The 
act  went  Into  effect  March  4,  1897.  Sess. 
Laws  1897,  p.  83.  Matthew  I'urneU,  a  cltl- 
zea  of  Cascade  county,  Mont,  died  testate 
May  6,  1800,  neariy  one  year  before  the  pas- 
sage of  this  law;  leaving  his  property  to  the 
respondent,  his  wife,  In  her  own  right,  and  as 
Uustee  for  his  minor  children.  The  value  of 
the  «tate  greatly  excctnls  $7,500.  The  will 
was  duly  proven  In  ISWi,  and  administration 
was  had.  On  July  19,  1897,  after  the  lulier- 
Itaoce  tax  law  was  in  force,  the  district  court 


ordered  a.  distribution  of  the  estate  and  tiift 
discharge  of  the  executors.  Before  this  cr- 
der  was  made,  however,  the  comity  aothort* 
ties  took  stqpa  to  collect  the  inheritance  taxes, 
and  tbereqpMi  It  was  agreed  between  the  re- 
spective connael  for  the  Int^ested  parties  that 
the  ordw  of  distribution  and  discharge  should 
in  no  way  prejudice  or  delay  the  state  In  the 
coliection  of  the  Inheritance  taxes,  if  foond  to 
be  justly  dne.  Tills  proceeding  was  theai  In- 
stituted to  enforce  the  payment  of  the  taxes. 
The  district  conrt  h^d  that,  as  applied  to  the 
estates  of  p«soos  who  mii^t  die  after  the 
law  took  ^ect,  the  statute  was  constitutional, 
but  that  where,  as  in  this  case,  the  decedent 
died  before  March  4,  1897,  the  tax  or  asat^ 
ment  could  not  be  collected,  for  as  to  such 
case  the  law  was  invalid.  The  learned  Judge 
said  that,  the  legatees  under  the  will  took  Im- 
medially  at  the  death  of  the  decedent  a  vest- 
ed estate,  and  that,  although  the  benefl claries 
under  the  will  were  postponed  in  the  matter 
of  present  possession  and  enjoyment,  their  in- 
terest was  none  the  less  a  vested  one,  charged 
only  with  the  burdens  Imposed  1^  laws  exist- 
ing and  In  force  at  the  time  such  interests 
rested.  As  the  validity  of  the  act  affecting 
successions  opening  since  Its  enactment,  as 
well  as  its  spi^lcatlon  to  successious  already 
In  the  course  of  settlement  when  the  law  was 
passed,  Is  contested,  it  devolves  xxpoa  this 
court  to  review  each  of  the  respondents'  prln- 
dpal  contentions. 

It  is  urged  that  the  law.  attempts  to  Impose 
a  tax  upon  proi^erty,  as  distinguished  from 
the  right  or  privilege  of  succession;  that.  If  It 
be  held  to  lay  a  tax  on  the  right  of  succes- 
sion, still  It  Is  Invalid,  because  the  legislature 
is  limited  in  its  right  to  tax  only  such  proper- 
ty as  is  defined  by  section  17  of  article  12  of 
the  state  constitution;  that,  as  applied  to  es- 
tates remainlog  undistributed  at  the  time  the 
act  took  ^ect,  it  disturbs  and  lessens  vested 
rights,  and  Impairs  the  obligations  of  con- 
tracts; and  that  the  act  Is  repugnant  to  the 
fourteenth  amendment  to  the  constitution  of 
the  United  States,  in  that  It  denies  to  i>ersons 
■within  Montana  the  equal  protection  of  the 
laws. 

The  better  view,  as  laid  down  by  the  au- 
thorities, Is  that  a  collateral  inheritance  or 
succession  tax  is  a  duty  or  bonus  exacted  In 
certain  Instances  by  the  state  upon  the  right 
and  privilege  of  taking  legacies,  Inheritances, 
gifts,  and  successions  passing  by  will,  by  In- 
testate laws,  or  by  any  deed  or  Instrument, 
made  Inter  vivos,  intended  to  take  effect 
at  or  after  the  death  of  the  grantor.  The 
burden  or  the  tax  Is  not  Imposed  upon  the 
property  Itself,  but  upon  the  privilege  of  ac- 
quiring property  by  inheritance.  In  nearly 
all  inheritance  tax  laws  the  statutes  pro- 
vide for  appraising  the  property  to  be  In- 
herited, but  the  object  of  such  valuation  te- 
net to  tax  the  property  Itself.  It  Is  to  ar- 
rive at  a  measure  of  price  by  which  the 
privilege  of  inheriting  can  be  valued.  State 
T.  Hamlin,  86  Me.  49o,  30  Aa  76.    In  sjiieak- 
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tng  of  tbe  inberitance  tax  law  of  New  York 
state,  Judge  Wallace,  of  the  tJnIted  States 
circnlt  court,  said:  "Such  a  tax  le  no  more 
oDe  upon  the  bonde  than  an  Income  tax  Is 
one  upon  the  property  out  of  which  the  In- 
come Is  derived,  or  an  excise  tax  Is  one  up- 
on the  articles  mamifactured  or  sold.  The 
bonds  are  the  subject  of  the  aM>ral8al,  but 
the  prlvlleg:e  is  the  subject  of  the  tax.  In- 
asmuch as  It  Is  lawful  for  the  state  to  with- 
hold altogether  the  privilege  of  acquiring 
property  wltbln  its  dominion  by  will  or  In- 
heritance, whether  the  property  consists  of 
government  bonds  or  anything  else,  It  Is 
lawful  for  the  legislature  to  annex  any  con- 
ditions to  the  privilege  which  may  seem  ex- 
pedient, and  do  not  conflict  with  the  organic 
law  of  the  state  or  the  constitution  or  laws 
of  the  United  States."  Wallace  v.  Myers, 
38  Fed.  184.  The  courts  generally  approve 
of  this  doctrine.  In  the  early  case  of  Eyre 
V.  Jacob,  14  Grat.  422,  the  court  said  that 
such  a  tax  could  not  be  regarded,  in  a  prop- 
er, legal  sense,  as  a  tax  upon  proiKrty,  but 
as  one  "upon  the  transmission  of  property 
by  devise  or  descent  to  collateral  kindred." 
Strode  r.  Com.,  52  Pa.  St.  181.  Tbe  Inten- 
tion of  tbe  legislature  was  to  exact  a  certain 
l>remlum  for  the  enjoyment  of  a  civil  right 
secured  under  the  laws  of  succession.  The 
reasoning  of  the  many  cases  upholding  such 
laws  proceeds  upon  the  Indisputable  propo- 
sition that  the  state  has  the  power— unless 
denied  It  by  constitutional  prohibition— to 
regulate  tbe  devolution  and  distribution  of 
an  intestate's  property,  and  equal  authority 
to  limit  the  power  of  a  testator  to  bequeath 
his  property  to  whom  he  pleases.  State  v. 
Dalrymple,  70  Md.  2S>4,  17  Atl.  82.  Bene- 
ficiaries under  wills,  and  heirs  generally, 
must  know  that  statutes  may  constitution- 
ally limit  tbe  power  of  disposition  and  ac- 
quiring of  property.  "The  power  to  dispose 
of  property  by  will  is  neither  a  natural  nor 
a  consUiUitonal  one,  but  depends  wholly  up- 
on statute,  and  may  be  conferred,  taken 
away,  or  limited  and  regulated.  In  whole  or 
In  part,  by  the  legislature."  Mlnot  v.  Wln- 
thi-op,  162  Mass.  113,  38  N.  E.  512.  And  un- 
der the  power  of  regulation,  clearly,  the 
state  may  Impose  reasonable  bui-dens  or  con- 
ditions pertaining  to  the  taking  of  property 
by  will  or  Inheritance.  Strode  v.  Com.,  52 
Pa.  St.  181.  It  therefore  has  a  right  to  levy 
an  excise  tax  or  duty  as  a  price  upon  the 
right  or  privilege  of  succession  under  a  will, 
or  by  devolution  in  Intestacy,  for  the  pur- 
pose of  Increasing  Its  revenues.  In  re  HofF- 
inan's  Estate,  143  X.  Y.  327,  88  X  E.  311. 
Tbe  United  States  supreme  court  1ms  sus- 
tained such  a  tax,— not  as  upon  proj)6rty,  but 
as  upon  a  right  to  take  property.  Mager  v. 
Ci-ima,  8  How.  490;  U.  S.  v.  Perkins,  1fi.'J 
U.  a.  025,  16  Sup.  Ct.  1073.  In  the  last  case, 
Justice  Brown,  for  the  court,  said:  "In  this 
view,  the  so-called  luheritjince  tax  of  the 
state  of  New  York  is  in  reality  a  llmitatiou 
upon  the  power  of  a  testator  to  bequeath  bis 


property  to  whom  be  pleases;  a  declaration 
that.  In  the  exercise  of  that  power,  he  shaU 
contribute  a  certain  percentage  to  the  public 
us^^n  other  words,  that  the  right  to  dis- 
pose of  his  property  by  will  shall  remain, 
but  subject  to  a  condition  that  the  state 
baa  a  rigbt  to  Impose.  Certainly,  U  it  be 
true  that  the  right  of  testamentary  dlqrasl- 
tlon  Is  purely  statutory,  tbe  state  has  a 
right  to  require  a  contribution  to  the  put^ 
treasury  before  the  bequest  shall  take  ef- 
fect. Thus,  the  tax  is  not  upon  the  proper- 
ty. In  the  ordinary  sense  of  the  term,  but 
upon  the  rl^t  to  dispose  of  It,  and  It  is  not 
uotll  It  has  yielded  its  oontrlbutloa  to  the 
state  that  It  becomes  tbe  property  of  the  1^ 
atee." 

The  most  exact  rule  Is  that  which  regards 
the  tax  as  upon  tbe  right  to  receive  property, 
rather  than  the  right  to  dispose  of  It.  Such 
is  the  explanation  of  the  nature  of  the  tax 
aa  given  by  Dos  Passos  In  his  valuable  book 
on  Inheritance  Taxes  (page  31),  and  as  stat- 
ed in  tlie  following  clear  language  by  Judge 
Burkett,  of  the  Ohio  supreme  court,  in  State 
V.  FeiTls.  53  Ohio  St  314,  41  N.  B.  579:  "In 
view  of  the  authorities  cited.  It  must  be 
conceded  that  the  general  assembly  has  the 
power  to  pass  an  Inberitance  tax  for  pur- 
poses of  general  revenue,  unless  prohibited 
by  the  constitution  of  our  state.  Proiierly 
understood,  it  is  not  the  right  to  transmit, 
but  the  right  and  privilege  to  receive,  that 
is  taxed.  The  right  to  dispose  of  property 
during  tbe  lifetime  of  the  owner  cannot  be 
separated  from  the  property  Itself,  and  there- 
fore to  tax  tbe  right  of  disposal  by  contract 
In  the  lifetime  of  the  owner,  even  though 
to  take  effect  at  bis  death,  is  to  tax  the 
property  Itself.  But  tbe  right  to  dispose  of 
the  property  by  will  or  descent,  taking  effect 
after  the  death  of  ihe  owner.  Is  not  so  close- 
ly connected  with  the  right  of  property,  and 
it  Is  not  so  clear  that  such  right  may  not 
be  taxed.  But,  when  the  right  to  receive 
the  property  is  considered.  It  Is  clear  tliat 
the  right  la  distinct  and  separate  from  the 
property  Itself,  and  the  state  may  tax  this 
right  to  receive  property;  and  this  Is  so 
whether  the  property  Is  disposed  of  by  the 
owner  during  his  lifetime,  or  at  his  death. 
This  right  to  receive  property  is  under  the 
control  of  the  legislature,  and  It  has  the  pow- 
er to  regulate  and  lay  such  burdens  thereon 
as  It  may  see  fit,  within  the  provisions  of 
tbe  constitution.  To  regulate  by  taxation  or 
othei-wlse  tlie  privilege  or  right  to  receive 
property  is  not  In  conflict  with  the  first  sec- 
tion of  the  bill  of  rights,  which  recognizes 
the  Inalienable  right  of  acquiring,  possessing, 
and  protecting  property.  Were  It  otherwise, 
all  our  laws  as  to  wills,  descent,  distribution, 
and  conveyances  would  be  unconstitutional." 
The  rule  Is  also  enunciated  in  the  recent  case 
of  State  v.  Alston  (Teun.)  30  S.  W.  750. 

The  language  of  the  Montana  statute,  that 
"all  property"  shall  lie  subject  to  a  tax,  etc., 
requires  no  construction  not  In  harmony  wltb 
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the  Tunal  InterpretatloiL  glren  to  iBberitanee ' 
tax  laws  generall7  using  Identical  lax^naage. 
In  State  t.  HamUn,  Bapn,  tills  point  was 
made;  tmt  tlie  court  said  flie  act  should  be 
constrned  "aceordln;  to  Its  essential  principle, 
object,  and  eftect.  Substance,  and  not  fbrm 
of  phrase,  Is  Uie  ImpOTtant  ttilng.  AH  exac- 
tions of  mon^  1^  the  gorenim«it  are  taxw, 
'hat  ther  are  not  all  levied  by  assessment  up* 
on  Talnes.  The  latter  class  refers  to  burdens 
lecnrrii^  periodleally,  which  are  assessed 
upon  valuations  of  property  made  at  stated 
Intervals."  A  majority  d  ihe  Ohio  comrt  so 
beld,  too,  !n  State  v.  S'erris,  snpra,  where  the 
language  of  the  statute,  upon  Its  face,  Impos- 
ed the  tax  as  upon  *^roperty";  and  we  atQ 
of  Uie  opinion  that,  under  the  recent  deci- 
sions upon  similar  statntes,  ours  must  be  con- 
strued, upon  this  point,  aa  a  constltntlona] 
tax  upon  the  right  to  recdve  property,  and 
not  as  upon  the  property  Itself.  The  case  of 
CaipCTter  v.  Com.,  17  HOw.  466,  Is  cited  by 
the  respondrait's  counsel  as  upholding  the 
view  that  the  tax  is  nj>on  property  alone. 
The  court  there  qwke  of  the  Pennsylvania 
statute  as  <me  imposing  a  tax  upon  the  prop- 
er^ of  the  decedent,  but  we  do  not  under* 
stand  the  decision  to  be  that  such  a  tax  Is 
a  property  tax,  strictly  speaking.  Certainly, 
no  such  Interpretation  was  put  upon  in- 
heritance tax  laws  by  the  same  court  In 
Scholey  v.  Rew,  28  Waa  331,  or  In  their  re* 
cent  decision  hi  17.  S.  V.  Perkins,  h^etofore 
cited,  where  Justice  Brown  quotes  liberally ' 
from  various  cases  to  distinguish  tbe  tax  as 
not  being  one  upon  property,  In  the  ordinary 
sense  of  the  word. 

The  tax,  therefore,  being  uptm  a  dvU  right 
and  privilege,  we  briefly  Inqu^  whether  the 
statute  InyKwlng  It  violates  fb»  principles  of 
equality  and  uniformity  prescribed  sections 
1  and  11  of  article  13  of  the  state  constitution. 
We  do  not  think  It  does.  Judge  Oooley,  In 
Cooley  on  Taxation  Oitage  57(9,  lays  It  down 
that  the  sovereignty  may,  in  the  discretion  of 
Its  legislature,  levy  a  tax  on  every  spedes  of 
prDi>erty  witlUn  its  Jurisdiction,  or  it  may  se- 
lect any  particular  spedes  of  property  and 
tax  It,  and  '*that  what  is  true  of  property  Is 
true  oC  privileges  and  occupations,  also.  The 
state  may  tax  all,  or  it  may  seled  for  taxa- 
atlott  certain  dasses,  and  leave  the  others 
untaxed."  Of  course,  this  poww  may  be  re- 
stricted by  the  constitution;  but  tiiat  author 
expressly  says  on  page  S84t  that  succession 
to  an  Inheritance  may  be  taxed  as  a  privilege, 
notwithstanding  the  property  of  the  estate  la 
taxed,  and  taxes  on  property  are  required  by 
the  constitution  of  the  state  to  be  uniform. 
Cooley  supports  Ids  text  by  dtlng  Eyre  v. 
Jacobb  supra,  where  the  court  regarded  the 
equality  and  uniformity  clauses  of  state  con- 
stitutions as  app^ring  only  to  direct  taxes  up- 
on proper^,  intended  to  prevent  arbitrary 
taxation  of  property  according  to  kind  or 
quality,  wlOiout  regard  to  value,  and  not  as 
limitations  upon  the  power  of  the  les^slature 
as  to  the  objects  of  taxation.   But  It  la  uu- 


neoessaiy  to  go  at  length  into  those  ques- 
tlons  now;  for,  conceding  that  succession 
taxes  are  wtthln  the  rule  contended  for,  the 
application  of  the  prindi^  of  uniformly 
and  equality  mint  always  be  a  reuenable 
one.  The  legislature  is  not  prevented  1^  the 
eonstltntion  from  ttie  ex»dse  of  dlscretton 
as  to  what  classes  bf  rights  or  privll^es  It 
may  enumerate  as  sut^ect  to  taxation;  pro- 
vided, always,  the  tax  imposed  is  nntfom 
In  its  appUcatlem  to  tCU  rlgbta  and  j^rlvlleges 
wllhln  the  dass  defined,  and  provided}  fut- 
thw,  we  take  It,  that  any  dasrificathm  made 
Is  based  upon  a  reascmaMe,  and  not  a  mere 
arbitrary,  ground.  State  v.  Alsttm,  sapML 
NotUng  laid  down  In  Ballway  Oo.  t.  laUs, 
166  U.  8.  ISO,  17  Snp.  Ot  2B5.  conflicts  With 
these  expressions.  SDnot  v.  Wlnfhn^, 
supra,  the  tax  was  urged  »  an  unequal  «ne, 
because  ft  iras  not  Imposed  npon  an  estates, 
and  vpm  all  beim.  devisees,  legatees,  and 
distributees.  But  the  court  said  that  dls- 
■tlnctl<»8  between  ctAHeteral  kindred  or  stran- 
gers, m  reference  to  the  asaessment  of  such 
taxes,  had  the  sanction  of  neaily  an  staitea 
which  levied  taxes  of  this  kind.  Contin- 
uing, the  court  said:  **It  has  the  sauoUOU 
of  reason,  for  the  moral  claim  of  «)llaterals 
and  strangers  is  less  than  that  of  Idndred  In 
direct  line,  and  Uie  privilege  Is  therefore 
greater.  The  tax  imposed  by  tUs  statute  is 
uniformly  Imposed  upon  an  estates  and  all 
persond  wlttiln  the  description  contained  in  tt, 
and  the  tax  Is  not  plainly  and  grossly  oppress- 
ive In  amount."  State  v.  Ateton,  supra.  The 
court  also  answered  the  argument  that  th^ 
tax  was  unreasonable,  on  account  of  certain 
exemptions,  by  declaring  that  flie  cost  of  ad- 
ministering smaller  estates  is  proportionate- 
ly greater  than  that  ta  administering  large 
ones,  and  ttils  operated  to  ^mlnlsh  atnounts 
received,  and,  furthmnore,  that  the  laws  of 
the  different  states  and  nations  whidi  levied 
taxes  on  devises,  legacies,  and  inheritances 
have  usually  made  exemptions,  but  tiiat  It 
was  peculiarly  within  the  discretion  of  the 
legislature  to  determine  what  enmptions 
should  be  made,  and  apportioning  the  burdens 
of  taxation  among  those  who  can  best  bear 
them.  In  State  v.  Hamlin,  supra,  the  court 
said  that  it  was  within  the  province  of  Qie 
legislature  to  say  who  shall  and  who  shaU  not 
take  an  estate,  and  the  prc^rtlon  in  wblch 
they  may  take,  and  that  the  state  was  not 
prevented  from  exacting  an  excise  or  duty 
from  the  person  teklng  for  the  privilege  al- 
lowed by  the  state.  'It  Is  necessary,"  said 
the  coivt,  "to  make  sudi  excise  uniform  as  to 
the  entire  dass  of  collaterals.  It  must  not 
tax  the  one  and  exempt  anotiier  of  the  same 
class,  but  It  iB  not  a  violation  of  this  prln- 
dple  to  require  an  excise  from  all  collaterals 
and  strangers,  and  exempt  tram  the  excise 
dasses  nearer  In  blood  to  the  decedent"  Pro- 
vision is  made  In  the  stetnto  for  notice,  to  the 
person  whose  right  Is  liable  for  the  payment 
of  the  tax,  of  the  proceeding  aifectlng  his  In- 
terests; and  opi^unl^  Is  given  him  to  be 
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beard  Id  relatton  to  the  value  of  hii  propertr, 
and  the  amount  of  the  tax  to  be  imposed. 
Considering  all  these  matters,  we  find  noth- 
ing In  the  statute  Tlolative  of  the  uniformity 
and  equality  clauses  of  the  constitution;  and 
we  are  unable  to  see  how.  In  this  respect.  It 
denies  to  persons  within  Montana  the  equal 
protection  of  the  laws,  or  takes  property  with- 
out due  process  of  law.  In  re  HcPherson,  lOi 
N.  T.  306,  10  N.  E.  685. 

Thus  far,  we  find  oursdves  In  accord  with 
the  opinion  of  the  district  Judge.  But,  after 
painstaking  Inveetlgatlon  and  careful  dellb- 

•  nation,  we  hare  concluded  that  he  was  In  er- 
ror in  ruling  that,  as  applied  to  an  estate  re- 
maining undistributed  when  the  act  took  ef- 
fect, it  disturbed  and  lessened  vested  rights.  It 
Is  argued  that  at  the  moment  of  the  testator's 
death  the  rights  of  the  l^tees  and  devisees 
vested.  By  our  statutes,  testamentary  dis- 
positions, including  devises  and  bequests  to  a 
person  on  attaining  majority,  are  presumed  to 
vest  at  the  testator's  death  (section  17M,  Civ. 
Code);  and  real  and  personal  property  of  one 
who  dies  without  disposing  of  it  by  will,  pass 
to  the  heirs  of  the  Intestate,  subject  to  the 
control  of  the  district  court,  and  to  the  posses- 
sion of  the  administrator  for  purposes  of  ad- 
ministration. We  believe  that  tlie  privileges 
and  rights  of  heirs  and  legatees  to  take  and 
receive  shares  of  the  pTop&rty  of  a  decedent 
are  vested  immediately  upon  the  death  of  the 
testator  or  intestate.  That  the  right  to  a  dis- 
tributive share  In  an  estate  vests  In  those  en- 
titled, directly  upon  the  death  of  the  intestate, 
is  well  established.  Crossw.  Ex'rs  &  Adm'rs, 
p.  396;  Westervelt  v.  Gregg,  12  N.  T.  202; 
Davis  V.  Newton,  6  Mete.  (Mass.)  637.  Chief 
Justice  Shaw  said  In  this  last  case:  "The  de- 
cree does  not  found  the  right,  but  Judicially 
ascertains  the  heir,  the  whole  amount  to  be 
distributed,  and  the  amount  of  the  distribu- 
tive share  of  each.    This  distributive  share, 

.  therefore,  though  Its  amount  was  unce-taln 
and  the  time  of  payment  contingent,  was  a 
vested  property  of  the  Insolvent  at  the  time  of 
the  decease  of  his  brother  Henry."  Such  a 
right  Is  a  valuable  one  It  may  be  sold  or 
mortgaged  by  the  person  to  whom  it  belongs, 
and  no  law  can  be  ao  changed  as  to  justly  de- 
prive him  of  It,  and  bestow  It  upon  another, 
without  the  owner's  consent  It  Is  also  true 
that,  after  a  testator's  death,  rights  of  lega- 
tees are  entitled  to  every  safeguard  usually 
afforded  by  the  state  for  the  protection  of  In- 
dividual rights.  Cooley,  Const.  IJm.  p.  439. 
But,  notwithstanding  these  truths,  a  person 
may  not  apply,  as  "a  shield  of  protection," 
the  term  "vested  rights,"  against  all  consid- 
erations designed  by  the  legislature  to  promote 
the  genwal  welfare,  or  establish  an  advanced 
public  policy  for  the  state.  Judge  Cooley 
(page  437,  Const  Lim.),  says;  "In  organized 
socle^,  every  man  holds  all  be  possesses,  and 
looks  forward  to  all  be  hopes  for,  through  the 
aid  and  under  the  protection  of  the  laws;  but 
OS  change  of  drcnmstances  and  of  public  opin- 
ion, AS  well  as  other  reasons  affecting  the  pub- 


lic policy,  are  all  the  while  calling  for  changes 
In  the  laws,  and  as  these  cltanges  must  Influ- 
ence more  or  less  the  value  and  stability  of 
private  possessions,  and  strengthen  or  destroy 
well-founded  hopes,  and  as  the  power  to  make 
very  many  of  them  could  not  be  disputed 
without  denying  the  right  of  the  political  com- 
munity to  prosper  and  advance,  it  is  obvious 
that  many  rights,  prlvllf^^,  and  exemptions 
which  usually  pertain  to  ownership,  under  a 
particular  state  of  the  law,  and  many  reason- 
able expectations,  cannot  be  regarded  as  vest- 
ed rights.  In  any  legal  sense."  A  vested  right 
Is  held  subject  to  the  laws  for  the  enforce- 
ment of  public  duties.  Why,  on  a  shnllar 
principle,  is  a  right  to  take  a  legacy  not  sub- 
ject to  the  laws  for  the  assessment  and  col- 
lection of  a  tax,  as  a  premium  upon  the  right 
and  privilege  to  receive  the  Inheritance,  as 
much  as  It  is  subject  to  laws  which  authorize 
the  taxation  of  the  very  property  bequeathed? 
Itc&nnotbe  denied  that  the  tax  Is  Imposed  for 
public  uses  and  purposes.  The  whole  state, 
including  these  legatees,  have  an  Interest  in 
the  collection  of  taxes  for  state  purposes. 
Protection  is  guarantied  by  the  state,  not  alone 
to  the  property  of  the  decedent  and  to  those 
who  are  Justly  entitled  thereto,  but  also  to  the 
right  to  receive  the  property,  by  affording  to 
those  enjoying  that  right  means  to  determine 
its  extent,  and  «iforce  the  same  when  de- 
termined, to  the  end  that  it  shall  accrue  abso- 
lutely to  them,  freed  from  the  control  of  an 
administrator  or  executor.  As  a  correlative 
proposition,  the  state  has  power  to  demand 
of  those  upon  whom  It  confers  the  right,  and 
to  whom  It  affords  this  measure  of  protection, 
a  tax,  to  help  sustain  Its  protection.  In  Da- 
vidson V.  New  Orleans,  96  17.  S.  97,  the  gen- 
eral proposition  was  laid  down  that  whoiever 
by  the  laws  of  a  state,  or  by  state  authority, 
a  tax,  assessment,  servitude,  or  oth^  burden 
la  Imposed  npon  property  for  the  public  use, 
and  those  laws  provide  for  a  mode  of  confirm- 
ing or  contesting  the  charge  thus  imposed.  In 
the  ordinary  course  of  justice,  with  notice  to 
the  person,  the  judgment  In  such  proceedings 
cannot  be  said  to  deprive  the  owner  of  Ma 
property  without  due  process  of  law,  however 
obnoxloua  it  may  be  to  other  objections.  Now, 
clearly,  It  Is  not  obnoxious  to  the  constitution 
to  lay  a  tax  on  the  right  to  take,  even  where 
such  right  is  vested  while  the  estate  is  sub- 
ject to  the  control  of  the  district  court  to  as- 
certain the  exact  value  of  the  right,  and  the 
possession  of  an  executor  for  purposes  of  ad- 
ministration. It  Is  this  Important  restric- 
tion to  the  vested  right  which  re^ndent 
seems  to  have  oveilooked  In  the  case.  The 
acts  of  administration  are  conservatory  means 
directed  by  the  state  to  ascertain  those  vested 
rights.  But,  although  vested,  the  rights  of 
the  legatees  "are  subordinate  to  the  condi- 
tions, formalities,  and  administrative  control 
prescribed  by  the  state  in  the  Interests  of  Its 
public  order,  and  are  Irrevocably  established 
upon  Its  abdication  of  this  control  at  the  pe- 
riod of  distribution."    Carpenter  r.  Com.,  17 
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How.  456;  Saccession  of  Oyon,  6  Kob.  (La.) 
501;  SQCcesslon  of  Deyraad,  9  Bob.  (La.)  857. 
Nor  la  there  anything  In  the  federal  or  state 
constltatlona  which  prerents  the  state,  during 
this  period  of  administration  and  control,  from 
Imposing  and  collecting  the  tax  upon  the  vest- 
ed right  to  receive,  before  the  legatee  has  ac- 
tually received  under  a  decree  of  distribution. 
The  Interests  vested  only  In  the  manner  and 
upon  the  condlttons  aath<»ized  by  the  laws  of 
the  state  (Frevost  t.  Qreeneanx,  19  How.  1); 
and  the  Imposition  of  an  Inheritance  tax, 
tboogb  made  aa  a  condition  for  the  taking  of 
the  inheritance  after  the  right  to  take  was 
vested,  yet  before  the  taking,  doe«  not  Impair 
the  value  of  the  right  In  any  greater  manner 
than  the  Imposition  of  a  rate  of  taxation  great- 
er after  an  Interest  vested,  than  before,  would 
impair  the  value  of  the  property  Itself.  The 
ioherent  power  of  the  state  gtves  It  the  right 
to  lay  the  tax  Davidson  v.  New  Orleans, 
supra.  The  statute  is  but  an  exercise  and 
declaration  of  that  power;  and.  when  the 
rights  of  the  legatees  vested  (that  Is,  at  the 
death  of  the  testator),  the  right  of  the  state  to 
tax  In  any  reasonable  mauner  it  saw  fit  simul- 
taneously arose.  Amaud's  Heirs  t.  Execu- 
tor, 3  La.  336.  In  Re  McPherson,  10*  N.  T. 
306.  10  N.  E.  685,  the  court  of  appeals,  aided 
in  its  conclusions  by  exceptionally  able  briefs 
and  an?ument8.  published  in  the  report  cited, 
trace  the  origin  of  Inheritance  taxes,  and  ex- 
pressly decide  that  the  Imposition  and  collec- 
tion of  such  taxes  are  Mmply  Incidents  In  the 
final  settlement  and  adjustm^t  of  estates.  It 
follows  that,  as  final  settlements  are  made  by 
an  administrator,  they  are  acts  In  the  course 
ot  administration,  and  the  imposition  of  the 
tax  but  an  Item  or  Inddrat  therein.  In  an- 
Doun(jng  the  doctrine  of  the  constitutionality 
of  such  a  tax,  and  of  the  power  of  the  legis- 
lature over  the  subject  of  taxation,  Jtidge 
EBri,  speaking  for  the  court  In  the  case  just 
cited,  said:  "We  entertain  no  doubt  tliat  such 
a  tax  can  be  constitutionally  Imposed.  "Hie 
power  of  the  l^slature  over  the  subject  of 
taxation,  except  as  limited  by  constitutional 
restrictions.  Is  unbounded.  It  Is  for  that  body, 
in  the  exercise  of  Its  discretion,  to  select  the 
objects  of  taxation.  It  may  Impose  all  the 
taxes  npon  lands,  or  all  upon  personal  prop- 
erty, or  all  upon  bouses  or  upon  Incomes.  It 
may  raise  revenue  by  capitation  taxes,  by 
special  taxes  upon  carriages,  horses,  servants, 
dogs,  franchises,  and  upon  every  species  of 
property,  and  upon  all  kinds  of  business  and 
trades.  People  v.  Mayor  of  Brooklyn,  4  N. 
Y.  41»;  Stuart  v.  Palmer,  74  N.  Y.  183;  Peo- 
V.  Equitable  Trust  Co.,  96  N.  Y.  387; 
Bank  v.  Apthorp,  12  Mass.  252;  Oooley,  Tax'n, 
7.  Taxes  upon  legacies  and  Inheritances 
have  been  approved  g«ierally  by  writers  upon 
political  economy  and  systems  of  taxation; 
and  DO  tax  can  be  less  burdensome,  and  inter- 
fere less  with  the  productive  and  Industrial 
agencies  of  society.  Such  taxes  vreee  Im- 
posed In  Rome  two  thousand  years  ago,  and 
are  DOW  Imposed  In  England  and  serosl  ot 


the  ctHitlnental  conntries  of  Europe,  and  In 
the  states  of  Pennsylvania,  Maryland,  and 
Vhrginia,  and  perhaps  other  states  of  this 
country."  To  this  list  of  states  may  now  be 
added  Tennessee,  Massachusetts,  Maine,  New 
Jersey,  West  Virginia,  and  others.  And  up- 
on the  powers  of  taxation  we  quote  the  fol- 
lowing language  of  Justice  Miller  In  David- 
son V.  New  Orleans,  supra:  "It  Is  said  that 
the  plalutifF's  proiierty  had  previously  been 
assessed  for  the  same  purpose,  and  the  asseas- 
ment  paid.  If  this  be  meant  to  deny  the 
right  of  the  state  to  tax  or  assess  property 
twice  for  the  same  purpose,  we  know  of  no 
provision  in  the  federal  constltutiou  which  ' 
forbids  this,  or  which  forbids  unequal  taxa- 
tion by  the  states.  If  the  act  under  which 
the  former  assessment  was  made  is  relied  on 
as  a  contract  against  further  assessments  for 
the  same  purpose,  we  concur  with  the  su- 
preme court  of  Louisiana  in  being  unable  to 
discover  such  a  contract"  Possible  conse- 
quences and  difficulties  In  executing  the  act 
in  certain  ca^es,  where  death  occurred  prior  to 
the  enactment  of  the  law,  and  where  the  es- 
tates of  such  persons  have  not  been  ordered 
to  be  distributed,  are  advanced  by  w^  of  ar- 
gument. While  we  doubt  whether  many  em- 
barrassmMits  will  ensue,  yet,  if  they  do,  It 
cannot  alFect  the  constitutionality  ct  fbe  act 
upon  all  estates  broiight  within  Its  provisions. 
Our  consideration  has  been  addressed  to  the 
question  of  the  power  of  the  legislature  tx>  : 
provide  for  Bach  a  tax,  and  to  Impose  It  upon 
the  rln^t  to  take  estates  not  distributed. 
Whether  or  not  the  power  tias  been  expedient- 
ly exercised  Is  not  for  the  court  to  dedde.  In 
conclusion,  ouir  judgment  is  tliat  the  act  la 
c(xistltutlonftl  and  vaUd.  as  affecting  the  es- 
tate Involved  In  this  case,  and  that  the  lower 
court  erred  in  holding  otherwise.  The  jtidg- 
ment  Is  reversed,  and  the  case  Is  remanded, 
with  Instructions  to  overrule  the  demurrer 
and  motion  of  the  respondent,  and  grant  re- 
spondent leave  to  answer.  Revwsed  and  re- 
manded. 

PEMBBRTON.  O.  J.,  and  BUCK,  J.,  con- 
cur. 


(58  Kan.  713) 

KEITH  T.  EATOX  et  al. 
(Supreme  Court  of  Kansas.    Dec  11,  1897.) 

FOEBIOX    WiLI.  —  INTEKPHSTATIOS— ILLRQITIMATB 

Descendant. 

1.  The  interpretation  of  a  forelirn  will,  as  to 
the  menning  of  worda  used  in  it.  is  to  be  ascer- 
tained by  the  law  of  the  testator's  domicile,  un- 
less the  circumstances  surrounding  the  testator 
or  the  lan^iiiigc  of  the  instrumeat  as  a  whole  re- 
quire n  different  Interpretation,  or  unless  an  In- 
terpretation by  the  law  of  the  testatot's  domicne 
will  contravene  the  law  of  the  state  In  which  It 
ie  offered  for  record  and  probate. 

2.  The  statute  of  MisKouri  disables  an  Illegiti- 
mate ciiiid  from  inheriting  from  the  father,  ex- 
cept under  the  conditions  of  intermarriage  by  the 
parents  and  recognition  of  the  child  hy  the  fa- 
ther: but  the  statute  of  tids  state  invests  an  Ille- 
gitimnte  with  the  qunllty  of  Inheritance  from  the 
father,  if  the  child  has  been  rec<«uixed  by  him 
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as  his.  Edd,  that  where  a  ttHI  executed  in  Mi»- 
Boari,  by  a  person  domiciled  there,  devises  a  lite 
estate  in  lands  in  that  and  three  other  states,  in- 
cluding Kansas,  to  the  testator's  son,  with  re- 
mainder "to  the  heirs  of  his  [the  son's]  body," 
the  testator  will  be  presumed  to  have  used  the 
words  "heirs  of  his  body"  in  accordance  with  the 
law  of  his  domicile;  and  hence  that  an  illegiti- 
mate child  of  his  son,  bom  after  the  testator's 
death,  though  duly  recognized  by  the  fatiier  in 
compliance  with  the  laws  of  this  state,  is  not  en- 
titled, under  the  will,  to  take  the  lands  In  this 
state  along  with  the  legitimate  lineal  descendants 
of  the  son. 
(Byllabua  by  thu  Court.) 

Error  from  district  court,  joDnson  county; 
John  T.  Burria,  Judfce. 

Actlou  by  Charles  Katon  Keith  against  Wil- 
liam Eaton  and  others.  Judfcment  for  defend- 
ants, and  plaintiff  brings  error.  Afflrmed. 

L  O.  Pickering  and  T.  E.  Garrer,  for  plain- 
tiff In  error.  F.  B.  Ogg,  S.  T.  Seaton,  and 
McGrew,  Watson  &  Watson,  for  defendants 
In  enor. 

DOSTKH,  C.  J.  William  Eaton  resided  in 
Missouri.  He  was  the  owner  of  lands  in 
that  state,  and  In  Illinois,  Colorado,  and 
Kansas.  In  1S77  he  executed  a  wlU  disposing 
of  his  property.  By  the  terms  of  this  will  a 
life  estate  In  all  bis  lands  was  devised  to  bis 
son  Lanson,  with  remainder  to  the  "heirs 
of  his  [LaoBon's]  body."  In  1880  the  testator, 
William  Eaton,  died  at  his  residence  in  Mis- 
souri. His  will  was  probated  in  that  state, 
and  subsequently,  in  lH&i,  was  proved  and 
admitted  to  record  in  the  probate  court  of 
Johnson  county,  in  this  state,  In  which  the 
Kansas  lands  are  situate.  Lanson,  the  son, 
resided  in  this  state  during  all  the  times 
mentioned,  until  1883,  In  which  year  be  died, 
leaving  a  wife,  a  son  by  her,  and  two  grand- 
children, the  Issue  of  a  deceased  daughter  of 
himself  and  wife.  The  plaintiff  In  error, 
Charles  Baton  Keith,  is  an  illegitimate  son 
of  the  deceased,  Lianson  Eaton,  bom  in  1881, 
after  tbe  death  of  WUUam  Eaton,  the  testa- 
tor before  named.  In  1882  his  father,  in 
writing,  duly  recognized  liim  as  his  child. 
He  now  sues  for  a  partition  between  himself 
and  the  other  lineal  descendants  of  lanson 
Eaton  of  the  lands  in  Kansas,  devised  by  his 
grandfather,  William  Eaton,  as  before  stated, 
"to  the  heirs  of  his  [Lnnson's]  body." 

The  statute  of  Missouri,  unlike  ours,  does 
not  vest  an  Illegitimate  child  with  Inherita- 
ble qualities,  except  \mder  the  conditions  of 
Intermarriage  between  tbe  parents,  and  tbe 
father's  recognition  of  the  child  as  his.  Rev. 
St.  1889,  g  4474,  of  that  state,  reads  as  fol- 
lows: "If  a  man,  having  by  a  woman  a  child 
or  children,  shall  afterwards  intermarry  with 
her,  and  shall  recognize  such  child  or  chil- 
dren to  be  hlB,  they  shall  there-by  be  legiti- 
mated." 

The  question  for  doclsion  Is  tbe  meaning  to 
be  given  to  the  descriptive  words  "heirs  of 
his  body,"  contained  In  the  will  of  William 
Eaton.  The  plaintiff  In  error  contends  that 
he  la  one  of  tbe  class  to  whom  tbe  devise 


was  made.  The  defendants  In  error  contend 
to  the  contrary.  The  law  always  gives  ef- 
fect to  written  Instrmnents  according  to  the 
Intention  of  those  who  executed  them.  Its 
first  object,  therefore,  is  to  ascMtaln  the  sens* 
in  which  the  words  of  an  Instrument  were 
used.  In  this  case  tbe  subject  of  interpreta- 
tion Is  the  will  of  William  Eaton.  It  is  not 
that  of  the  statutes  of  either  Kansas  or  of 
Missouri.  Both  such  statutes,  in  reiq;>ect  to 
the  Investiture  of  illegitimate  chfldren  with 
inheritable  qualities,  are  plain  In  meaning 
and  require  no  construction.  It  is  not  a  ques- 
tion as  to  which  of  these  statutes  stiall  gov- 
ern in  tbe  transmission  of  tbe  property  In  dis- 
pute. Neither  of  tbe  contending  parties 
claims  under  the  statute.  If  they  did  so 
claim,  the  dispute  could  be  easily  settled.  The 
law  of  the  state  In  which  land  is  situated  In- 
variably governs  Its  disposition.  We  may 
look  to  the  statutes  both  of  Kansas  and  Mis- 
souri, as  we  may  conceive  William  Elaton 
looked,  to  ascertain  tbe  meaning  of  the  words 
of  his  will,  but  we  cannot  look  to  either  of 
them  as  dispositive,  ex  t1  termini,  of  the 
rights  of  the  parties.  Therefore  the  ques- 
tion propounded  by  counsel  tar  plaintiff  In 
error  In  the  opening  paragraph  of  their  brief 
Is  not  accurately  phrased.  They  b^:  "Do 
tbe  iavra  of  Missouri  or  of  Kansas  govern  In 
determining  what  persons  are  devisees  of 
lands  situated  in  Kansas,  who  are  designated 
In  a  will  made  in  Missouri,  by  a  resident  of 
that  state,  simply  as  heirs  of  the  body  of  a 
son  of  the  testator,  to  whom  a  life  estate  In 
the  lands  is  devised?"  It  should  rather  be: 
"Will  a  testator  residing  In  Mlssourl.andown- 
ing  lands  In  that  andotherstates,aDd  devising 
them  to  tbe  heirs  of  the  body  of  his  son,  be 
presumed  to  have  used  tbe  descriptive  words 
'heirs  of  the  body'  in  accordance  with  tbe 
law  of  his  domicile,  or  the  laws  of  the  states 
where  the  lands  are  situated  T' 

That  William  Eaton  mlgbt  have  lawfully  de- 
vised his  land  la  this  state  to  whomsoever  he 
chose,  saving  the  rights  of  bis  wife,  vrill  not 
be  disputed.  He  might  have  devised  It  to 
tbe  lawful  or  tbe  illegitimate  heirs  of  bis  son 
Lanson, — the  one  class  to  the  exclusion  of  the 
other,— end  tbe  excluded  class  could  have  no 
ground  of  complaint  It  must  therefore  be 
apparent  that  the  contention,  correctly  ana- 
lyzed, reduces  itself  to  tbe  question  above 
stated.  To  this  question  but  one  answer,  in 
the  light  of  the  authorities,  can  be  returned. 
In  the  absence  of  a  contrary  meaning,  to 
be  gathered  from  the  circumstances  surround- 
ing a  testator,  or  from  tbe  instnunent  as  a 
whole,  the  sense  of  tbe  words  used  by  him  is 
to  be  ascertained  In  the  light  of  the  law  of 
his  domicile.  Presumptively,  he  Is  more  fa- 
miliar with  that  law  than  w^itb  the  law  of 
other  jurisdictions.  That  is  the  law  which 
is  constantly  with  him.  controUing  bis  ac- 
tions and  defining  his  rights,  and  more  nat- 
urally than  any  other  law  would  be  present 
to  his  mind  In  the  drafting  of  an  iustrumeut 
dhjpository  at  bis  property. 
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Mr.  Qreenlear,  hi  his  worlt  on  Erldence 
(Tfrfiime  2,  S  GTl),  aays:  "In  tbe  Interpreta- 
tion of  -wills,  whether  of  movable  or  ImmoTa- 
Ue  property,  where  the  object  1b  merely  to 
ascertain  the  meaning  and  Intent  of  the  tes- 
tator, If  the  vUl  la  made  at  the  place  of  bis 
domicile,  the  general  rule  of  common  law  Is 
that  It  is  to  be  interpreted  by  the  law  of  that 
place  at  the  time  when  the  will  was  made. 
Thus,  for  eEample,  If  the  question  be  whether 
the  terma  of  a  fordgn  will  Include  the  'real 
estate'  of  the  testator,  or  what  he  Intended 
to  give  under  those  words,  or  whether  he  In^ 
tended  that  the  legatee  would  take  an  estate 
In  fee  or  for  life  only,  or  who  are  the  proper 
persons  to  take  under  the  words  'heirs  at 
law'  or  other  deslgnatlo  personarum,  recourse 
Is  to  be  had  to  the  law  of  tbe  place  where 
the  will  was  made  and  the  teat&tor  domicil- 
ed." To  the  same  effect  are  Story,  Oonfl. 
Laws,  S  479h;  3  Am.  &  Eng.  Enc.  Ijiw, 
637-6il;  Guerard  T.  Querard.  73  Qa.  506; 
Port  T.  Ford,  70  Wis.  19,  33  N.  W.  188;  Lin- 
coln V.  Perry,  140  Mass.  368,  21  N.  E.  671. 

Counsel  for  plaintiff  In  error  criticise  these 
authorities  because  they  ta.\l  to  note  the  dis- 
tinction between  bequests  of  personal  proper- 
ty and  devises  of  real  estate.  They  admit  the 
former  to  be  controlled  by  the  law  of  the  tes- 
tator's domicile,  but  contend  that  the  latter 
are  controlled  by  the  law  of  tbe  place  where 
the  lend  is  situated,  and  they  claim  the  con- 
trary authorities  to  be  an  accumulation  of 
dicta  running  back  to  Harrison  v.  Nixon,  9 
Pet.  483,  In  which  Mr.  Justice  Story,  baring 
under  consideration  the  interpretation  of  a 
will  of  personalty,  remarked  upon  the  appli- 
cation of  tbe  rule  to  both  classee  of  property. 
Whether  the  origin  of  the  rule  be  In  a  dictum 
merely.  It  has  not  been  continued  as  such,  but, 
since  Harrison  r.  Nixon,  it  has  been  repeated- 
ly applied  to  tb»  necessary  facts  of  cases,  and 
may  now  be  regarded  as  wtil  eetablisbed. 
Nor  does  it  militate  against  the  doctrine  tbat 
the  disposition  of  real  estate  by  will  Is  Hov- 
emed  by  the  lex  rel  slttt.  The  rule  of  the 
caaes  eKed  does  not  give  extraterritorial  ef- 
fect to  the  laws  of  a  foreign  jurisdiction;  It 
gives  effect  only  to  the  Intention  of  the  testa- 
tor. A  state  may  lawfully  declare  who  shall 
or  shnll  not  be  devisees  of  its  lands,  or  how 
devises  of  Its  lands  may  be  executed  and  au' 
thentlcated,  or  what  rules  of  construction 
the  Intention  of  devisors  shcUI  be  ascertained, 
and  a  wltl  lacking  conformity  to  such  regu- 
lations mny  not  be  given  eEfect  by  It,  But  in 
none  of  these  respects,  as  related  to  tbe  case 
before  us,  has  this  state  declared  a  policy.  It 
haa  not  said  that  the  Intent  of  a  nonresident 
testator  as  to  the  recipients  of  his  bounty  may 
not  be  ascertained  by  reference  to  the  law  of 
bis  domicile. 

It  Is  true  the  plaintiff  In  error,  in  conse- 
qnence  of  the  written  recognition  his  fa- 
ther, became,  under  our  statutes,  possessed  of 
Inheritable  qualities,— became  an  "heir  of  the 
body"  of  his  father,  as  to  lands  owned  hy  the 
father  in  this  state,— Init  he  did  not  become 
61  P.-18 


such  under  tbe  laws  of  Missouri,  where  the 
owner  of  the  land  in  question  lived,  and 
where  other  of  the  devised  lands  are  situated. 
He  could  only  become  such  as  to  those  landft 
by  tbe  Intermarriage  of  his  parents  (Rev.  St 
Mo.  1889,  S  4474);  and  It  so  happens  that  the 
laws  of  Illinois  and  Colorado,  where  the  re- 
mainder of  the  lands  lie,  are,  in  this  respect, 
the  same  as  those  of  Missouri  (1  Starr  &  C. 
Ann.  St  III.  c.  39,  par.  3;  Gen.  St  Colo.  1883, 
§  1045).  Had  the  laws  of  the  two  states  last 
named  differed  from  those  of  Missouri,  and 
from  each  other,  the  will  of  WlUiam  Baton, 
under  the  theory  of  plaintiff  In  error,  would 
be  subject  to  four  dltTerent  constructloas,  and 
be  given  effect  in  four  different  wf^s.  Tbfr 
poBBlbtUty  of  sncta  contrariety  of  constnutlon 
and  varying  effect  famishes  the  reason  for 
giving  over  to  tbe  law  of  a  testator's  doml* 
clle  tbe  Interpretation  of  bis  will,  unless  t» 
do  90  contravenes  tbe  law  of  tbe  place  where 
the  will  Is  probated.  Mr.  Story,  In  his  Con- 
flict of  Laws,  supra,  aptly  Instanced  the  rule 
and  Its  reason.  Said  be:  *"nius  (to  borrow 
an  illustration  from  Mr.  Burge),  In  case  the 
llmftatlon  of  a  deed  or  will  were  made  in 
Bngland  In  favor  of  the  heir  of  A.,  a  person 
who  bad  no  children,  and  the  settler  or  testa- 
tor has  property  in  England,  Jamaica,  and 
Britteh  Oulana,  if  the  oonatmotion  of  the  term 
'heir*  was  to  be  in  conformity  with  the  law 
of  England  the  father  of  A.  would  take,  it 
according  to  the  law  of  Jamaica  the  eldest 
brothw,  and  If  according  to  the  law  of  Brit- 
ish Guiana  his  father,  brother,  aiid  slstera 
would  take,  his  movable  proi>erty.  It  Is  uot 
to  be  presumed  that  he  used  the  expression 
in  three  dlffereat  senses,  or  that  he  ad(^ted 
the  legal  import  given  it  by  the  law  of  one 
place,  rather  than  that  given  It  by  the  law  of 
either  of  the  other  two  places.  But*  If  his 
domicile  were  In  England,  there  Is  the  pre> 
sumption  that  he  was  acquainted  with  the 
sense  attached  to  It  by  the  law  of  Bngland, 
and  that  he  used  it  in  this  sense." 

It  is  said,  however,  that  we  are  under  the 
compulsion  of  a  statutory  rule  to  construe  this 
will  In  favor  of  the  plaintiff  in  error.  The 
statute  reads  as  fellows:  "When  lands,  tene- 
ments or  hereditaments  are  given  by  will  to 
any  person  for  his  life,  and  after  his  death  to 
his  heirs  In  fee  or  by  words  to  th.it  effect,  the 
conveyance  shall  be  construed  to  vest  an  es- 
tate for  life  only  In  such  part  taken,  and  a 
remainder  In  fee  simple  In  Ids  heirs."  Gen. 
St.  1889,  c.  117,  par.  7256.  This  statute  ab- 
rogates the  famous  role  In  Shelley's  Oase,  In 
that  esse,  dec'ded  In  tbe  time  of  Lord  Coke,  It 
was  h^d  that  If  an  estate  for  life  be  given  to 
one,  with  remainder  to  his  heirs,  the  first  tak- 
er should  have  the  fee,  and  tbe  heirs  should 
take  by  descent  from  bim.  Hence.  If  the  first 
taker  should  make  disposition  of  the  fee,  tbe 
heirs  took  nothing  upon  bis  death,  becnusr' 
there  was  nothing  to  descend  to  them;  and 
this  Is  everywhere  the  common  law.  Tied. 
Real  Prop.  8  433.  The  purpose  of  the  statute 
quoted  was  to  so  change  the  rule  as  to  vest 
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In  the  heirs  an  estate  by  pnTcbase,  as  It  were. 
Instead  of  one  by  descent,  and  tbtis  to  give 
effect  to  the  supposed  Intent  of  the  donor. 
The  statute  does  not  define  the  term  "heirs," 
nor  extend  a  testator's  bounty  to  all  classes 
of  his  heirs,  nor  limit  It  to  one  class  to  the 
exclusion  of  others.  It  was  enacted  for  the 
purpose  of  changing  contingent  remainders 
Into  vested  estates,  and  not  to  declare  Ic 
whom,  as  against  others,  stich  estates  sbonUl 
Test 

It  Is  argued  that  the  definition  of  the  word 
"heliB"  In  Caldwell  t.  Miller,  44  Kan.  12,  23 
Pac.  946,  forces  tJie  court  to  a  view  of  this 
case  opposite  to  the  one  taken.  This  is  Incor- 
rect Tbe  laws  of  congress  cast  upon  the 
heirs  of  a  deceased  pre-emptor  the  equitable 
title  to  the  land  entered  by  him.  The  com- 
mon  law  disables  an  illegitimate  from  Inherit- 
ing from  his  father,  but,  inasmuch  as  the  com- 
mon law  has  not  been  adopted  by  cougresa, 
and  congress  has  not  defined  the  word  "heirs," 
It  was  held  that  the  meaning  of  the  word 
must  be  ascertained  by  reference  to  the  laws 
of  this  state.  Ths  Illegitimate  was  therefore 
allowed  an  interest  In  the  pre-empted  land. 
The  differenod  between  the  two  cases  Is  plain. 
In  the  one,  the  meaning  of  the  word  is  unas- 
certainable  except  in  the  light  of  the  law  of 
this  state;  in  the  other,  as  used  by  the  testa- 
tor. It  Is  best  ascertainable  In  the  light  of  the 
law  of  his  own  state.  In  the  one  case,  the 
lack  of  definition  In  the  federal  law  Is  tanta- 
mount to  a  reference  of  the  subject  by  con- 
gress to  the  states  in  which  the  land  lies,  to 
be  determined  in  accordance  with  their  own 
legislation.  In  the  other  case,  the  existence 
of  a  definition  of  the  term  In  the  law  of  the 
testator's  domicile  raises  a  presumption  that 
U  was  used  by  blm  in  the  sense  of  tbat  law. 

It  Is  also  to  be  observed  that  the  plaintiff  In 
error  was  not  bom  until  four  years  after  the 
execution  of  the  will  under  which  he  claims, 
and  was  not  born  nntU  months  after  the  tes- 
tator's death.  Of  the  possIblU^  of  his  birth 
we  cannot  presimae  the  testator  had  knowl- 
edge; neither  can  we  conceive  that  the  testa- 
tor understood  as  a  fact  that  the  will  made 
provision  for  the  Illegitimate  offspring  of  his 
son.  William  Saton  might  have  been  will- 
ing that  an  Illegitimate  son  of  Lanson  Baton, 
legitimated  in  compliance  with  the  laws  of 
Missouri  by  subsequent  intermarriage  with 
the  mother,  should  partake  of  his  bounty,  and 
at  the  same  time  be  unwilling  that  Lanson 
Eaton  should  beget  Illegitimate  offspring,  and 
then,  by  mere  recognition  of  them  in  compli- 
ance with  the  laws  of  a  foreign  Jurisdiction, 
make  them  sharers  of  his  estate.  The  laws 
of  Missouri  do  not  contemplate  such  a  thing. 
By  requiring  subsequent  Intermarriage  with 
the  Illegitimate's  mother  as  a  prerequisite  to 
legitimation  and  heirship,  the  legislature  of 
Missouri  intended  to  preclude  legitimation  and 
heirship  by  mere  recognition,  and  the  same  In- 
tention most  be  presumed  to  have  been  pres- 
ent in  the  mind  of  William  Eaton  when  he 
made  his  will;  and,  If  he  Intended  to  Include 


Illegitimates  at  all,  he  must  be  presumed  to 
have  Intended  to  include  only  those  who 
should  be  made  legitimate  by  compliance  with 
the  statutes  of  his  own  state,  1.  e.  by  the  in- 
termarriage of  the  father  and  mother.  The 
judgment  of  the  court  below  Is  affirmed.  All 
the  Justices  concurring. 


(StKaa.78i) 

STATE  T.  SHIVB  et  al. 

(Sopreme  Conrt  of  Kansas.  Dec.  11, 1897.) 
Criminal  Law— Eviofnob  or  Alibi. 
Where  two  persons  jointly  accused  of  a 
crime  defend  upon  the  ground  of  absence  at  the 
time  of  its  commission,  but  testimony  is  offered 
tending  to  prove  their  presence  at  a  point  a  few 
miles  from  the  scene  of  its  occurrence  a  few 
honrs  previous  to  its  eommitsion,  it  is  error  to 
receive  in  evidence  a  mailed  envelope,  addressed 
to  one  of  ttiem,  and  imving  on  it  the  return  card 
of  the  other,  where  its  genuineness  as  sect  by 
one  and  received  by  the  other  is  not  shown,  nor 
the  connection  of  the  lecelver  with  It  shown  br 
proof  of  its  previous  possession  by  blm,  or  infera- 
ble from  any  other  fact  than  hu  name  and  ad- 
dress written  thereon. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Reno  county;  M. 
P.  Simpson,  Judge. 

'William  Shlve  and  B.  Underwood  were  con- 
victed of  robbery,  and  appeal.  Reversed. 

Martin  &  Boberts,  tor  appellanta.  I*.  G. 
Boyle,  Atty.  Glen.,  U  M.  ValU  and  Z.  L.  Wlae^ 
for  the  State. 

DOSTEB,  C.  J.  This  Is  an  appeal  from  a 
sentence  of  conviction  for  robbery.  Just  sift- 
er dark  on  the  23d  of  February,  1897,  two 
masked  men  entered  the  house  of  Jacob  Wll- 
lems,  a  farmer,  residing  In  the  northeastern 
part  of  Beno  county,  and  robbed  him  and  his 
son  Jacob  J.  Wlllems.  Tbey  took  $85  or  $80 
In  gold  and  paper  curroicy  belonging  to  Ja- 
cob Wlllems,  and  $1.18  of  silver  and  pennies 
which  belonged  to  Jacob  J.  Wlllems,  the  son. 
A  few  days  after  the  robbery,  a  neighbor  of 
the  WlUemses  found  some  pieces  of  paper 
near  a  haystack,  about  3*4  miles  sooth  of  tbelr 
house.  These  pieces  of  paper  were  pasted 
together  by  the  finder,  and  appeared  to  form 
an  envelope  addressed  to  the  defendant  Shlve. 
at  North  Market  street  Wichita,  Kan.,  on 
which  street  he  lived,  with  a  card  of  direc- 
tions to  return  to  an  unspecified  number  Elast 
Tenth  street  Hutchinson,  Kan.,  on  which 
street  the  defendant  Underwood  lived.  It 
was  stamped  and  postmarked  at  Hutchinson, 
but  the  date  of  mailing  was  too  indistinct  to 
be  read.  At  the  trial,  three  or  four  persons 
identified  the  defendants  as  having  been  seen 
on  the  afternoon  of  the  robbery  at  the  bay- 
stack  where  the  pieces  of  envelope  were 
found.  There  was  no  evidence  that  this  en- 
velope had  ever  been  In  the  possession  of  ei- 
ther of  them.  There  was  no  evidence  that 
the  writing  upon  It  was  the  writing  of  either 
of  them.  There  was  no  evidence  to  connect 
the  envelope,  its  contents,  or  the  writing  up- 
on It  with  elUiw  of  tbem.   The  fmly  «Tld«ice 
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wtd£h  connected  either  of  tbe  defendants  with 
the  pieces  of  pai>et  found  at  the  ha^tackt 
and  patted  together,  and  iBtrodQced  hi  wi- 
dence,  waa  the  testimony  of  the  three  or 
tour  witnesses  who  claimed  to  have  seen 
fbtrn  at  the  haystack  the  aftwnoon  of  tbe 
day  in  the  erenlnx  of  which  the  robbery  oc* 
cnrred. 

The  defendants  objected  to  the  latrodnctloQ 
•f  the  envelope,  because  Incompetent,  Irreie- 
THDt,  and  immaterial,  and  because  it  had  not 
been  connected  with  either  of  them  by  iffoof 
of  their  ownership  or  possession  of  It,  nor  by 
proof  of  their  handwriting  upon  It.  These  ob- 
}ecti(His  were  oTerroled,  the  court  remarking 
tt  the  time,  "They  are  only  competoit  as  a 
ctrcuuwtance."  A  number  of  wltneases  tes- 
tified that  the  defendants  wer«  present  In  tbe 
dty  of  HntchinsMi  at  the  hour  when  the  of- 
fense was  committed,  and  that  they  were 
[oeseiit  there  at  tbe  time  the  witnesses  for 
the  state  identified  them  as  being  at  the  hay- 
stack where  the  pieces  of  envelc^  were 
fbnnd.  The  admission  in  evidence  of  this 
enrelope  constitates  the  ground  of  the  prin- 
cipal claim  of  error.  No  case  directly  In 
point  has  been  called  to  onr  attention,  but  we 
are  constrained  to  say  that  tbe  admission  of 
this  torn  envelope  In  evidence  was  error.  It 
waa  admitted  as  a  circumstance  to  prove  that 
the  defendants  were  in  tbe  vicinity  of  the 
place  where  the  crime  was  committed  a  abort 
time  before  its  commission,  and  not  in  the 
dty  of  Hutchinson  at  that  time,  as  testified  to 
some  of  tbe  witnesses.  If  there  Is  that 
logical  connection  l)etween  It  and  the  defend- 
ants which  satisfies  the  rigid  requirements  of 
the  criminal  law,  Its  admission  was  proper; 
•tharwlae,  not 

A  robbery  having  been  committed,  and  the 
defendants  being  charged  with  Its  commis- 
sion, proof  of  the  fact  that  they  were  in  the 
vicinity  where  it  occurred  was,  of  course, 
logically  pertinwit  Pieces  of  paper  were 
found  at  a  point  a  few  miles  from  the  scene 
of  the  crime.  When  they  were  put  together, 
the  name  of  one  of  the  defendants  and  his 
post  office  appeared  addressed  thereon,  and 
the  return  card  of  the  other  defendant  Uke- 
iriae  appeared  on  It  No  evidence  was  of- 
f»ed  showing  that  the  defendant  to  whom 
the  envelope  was  addressed  was  ever  in  its 
possession,  nor  was  any  evidence  offered  tend- 
ing to  show  that  the  oth&:  defendant  ad- 
dressed the  envelope  to  him.  or  that  the  two 
defendants  were  or  ever  had  been  in  corre- 
spondence with  each  other.  The  Jury,  how- 
ever, were  permitted  to  Infer  that,  because 
tlila  envelope  thus  unconnected  with  the  de- 
fendants was  found  at  a  place  where  they  had 
been  seen  the  day  of  the  crime,  they  were 
there,  and  bad  left  tbe  paper  at  the  place 
where  found.  Admitting  for  the  moment  that 
the  inference  can  be  made  against  the  defend- 
ant Shlve,  because  tbe  envelope  was  address- 
ed to  him,  can  it  be  made  against  the  defend* 
ant  Underwood,  who  addressed  It  to  him,  and 
who.  vpon  mafMng.  parted  with  it,  and  from 


Okeaee  bedun*  oitir^  dlsenmected  froni  It? 
It  cannot  be  that  such  Inference  exists  aa  to 
him.  Nor  does  the  Inference  appear  less 
doubtful  as  to  the  def^idant  Shlve,  when  the 
question  la  doeely  viewed.  If  the  envelope 
had  been  seen  in  his  posaeaalon  at  any  time, 
it  might  be  difleroat  If  the  address  upon  It 
had  been  identtfled  aa  tbe  handwriting  of  the 
defendant  Underwood,  and  It  had  l>een  shown 
that  they  wwe  In  ccvrespondence,  the  ease 
might  be  dlffertttt;  bot  neither  of  these  dr- 
camstances,  nor  any  drcTunatance  connecting 
fflitve  with  the  receipt  or  poe session  of  the 
envelope,  was  shown.  If  a  pocketbook  had 
been  found  at  the  haystack,  and  Identified  as 
belonglpg  to  Shlve.  there  would  be  an  Infer* 
ence  that  be  bad  dropped  it  there.  If  a 
bandkertdilef  proved  to  belong  to  him  or  a 
piece  of  clothing  matching  clothing  worn 
him  had  been  found  at  the  place  In  question, 
tha«  would  be  an  inference  derivable  there- 
from that  he  was  at  the  place;  but,  where 
no  such  connection  between  the  defendant 
and  the  article  found  has  been  proved,  the 
inference  of  his  presence  at  the  place  where 
found  la  not  dedndble.  No  oonnection  be- 
tween the  defendant  and  the  paper  being 
shown,  he  was  unable  to  explain  It  Tbe 
state  never  having  shown  that  he  had  it  or 
was  responsible  for  It,  be  was  not  called  upon 
to  explain  how  he  parted  with  It,  or  how  It 
came  to  be  at  the  place  where  found.  The 
presumption  tbat  according  to  the  known 
course  of  the  postal  service,  an  addressed  and 
stamped  letter  reaches  its  destination,  and  la 
rec^ved  by  the  person  to  whom  addressed, 
will  not,  In  our  Judgment,  suffice  to  show 
that  the  envelope  Inclo^g  such  letter,  found 
thereafter  many  miles  from  the  place  of  resi- 
dence of  the  addressee,  was  left  by  him  at  tbe 
place  where  found.  Letters  of  correspond- 
ence are  frequently  preserved,  but  the  en- 
velopes inclosing  them  are  rarely  retained,  ac- 
cording to  the  liabit  of  most  persons.  We 
are  not  permitted,  at  least  against  a  perscai 
accused  of  crime,  to  tack  one  presumption  up- 
on another,  and  from  the  series  Infer  guilt 
against  him.    The  very  contrary  Is  the  rule. 

"The  facts  alleged  aa  the  tusls  of  any  legal 
Inference  must  be  clearly  proved,  and  In- 
dubitably connected  with  the  factum  pro- 
bandum.  No  weight  therefore,  must  be  at- 
tached to  circumstances  which,  however  they 
may  excite  conjecture,  do  not  warrant  l)ellef. 
Occurrences  may  be  mysterious,  and  justify 
vehement  suspicion,  and  yet  the  supposed 
connection  between  them  may  be  but  Imag- 
inary, and  their  co-existence  Indicative  of  ac< 
cldental  concurrence  merely,  and  not  of  mu- 
tual correlation.  Every  circumstance,  there- 
fore,  which  Is  not  clearly  shown  to  be  really 
connected  as  its  combative  with  the  hypothe- 
sis It  Is  supposed  to  support  must  be  rejected 
from  the  Judicial  balance;  In  other  words.  It 
must  be  distinctly  established  that  there  ex- 
ists between  the  factum  protmndum  and  ths 
facts  which  are  adduced  In  proof  of  it  a  real 
connection,  either  evident  and  necessary,  qj 
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■0  talghlr  probable  u  to  admit  of  no  other 
reftBcaiable  explanation."  Wills,  CSrc.  BJv. 
178,  174.  "The  fact  that  an  unanswered  let- 
ter ct  other  papa  la  found  in  the  cxatoAj  of 
a  party,  but  not  acknowledged  by  him,  Is  not 
ground  for  the  admission  of  the  paper  as  evi- 
dence against  him.  Were  it  admitted,  an  In- 
nocent man  might,  by  the  aiUflce  of  others, 
be  charged  with  a  prima  fade  case  of  guilt, 
whidi  he  might  find  It  difficult  to  repeL" 
Whart  Gr.  Er.  I  682.  "In  a  portmantteu, 
not  proved  to  belong  to  the  prisoner  oh  trial, 
wms  found  a  paper  folded  like  a  letter,  and 
contalnii^  on  the  inside  what  purported  to  be 
an  Inventory  of  goods  pawned  at  different 
times.  The  Inventory  was  not  in  his  hand- 
writing; but  on  the  outside  of  the  paper  his 
name,  and  the  word  'Private,'  both  in  his 
handwriting,  were  indorsed.  It  was  ruled 
that  the  contents  of  the  paper  were  not  ad- 
missible against  him."  Beg.  v.  Hare,  3  Cox 
Cr.  Cas.  247.  "A  letter  found  on  the  person 
of  the  defendant  when  arrested  for  robbery, 
containing  damaging  statements  and  warn- 
ings to  keep  out  of  reach  of  the  officers,  and 
Identified  by  a  witness  as  having  l>een  writ- 
ten by  him  to  defMidant,  is  inadmissible.  In 
the  absence  of  evidence  that  defendant  an- 
swered it  or  acted  on  the  information  con- 
tained therein."  People  v.  Colburn  (Cal.)  88 
Pac.  1105. 

Other  claims  of  error  are  made.  We  have 
examined  them,  but  do  not  find  any  of  them 
well  founded.  For  the  error  pointed  out, 
however,  tbe  sentence  of  coaTiction  is  re- 
versed, and  a  new  trial  ordered.  AB  the  Jua- 
tteea  concurring. 


(W  Kan.  768) 

SCHRIMPCHER  et  al.  v.  STOCKTON  et  al. 

(Snpreme  Court  of  Kansas.    Dec  11, 1897.) 
AnvBRfls  PoasBBsioiT — RiQirni  or  Iitsian  Heirs. 

After  restrictions  on  the  alienation  of  lands 
patented  to  incompetent  Wyandotte  Indians 
were  removed  by  the  treaty  of  1867,  title  thereto 
might  be  gained  by  occupancy  under  claim  of 
ownership;  and  where  the  defendants  were  in 
the  actual  possession  of  such  lands  at  the  time 
the  treaty  took  effect  under  void  deeds  fnm  an 
incompetent  Indian,  and  continaed  to  hold  such 
possession  without  interruption,  openl?,  adverse- 
ly,  and  under  clnim  of  title,  until  1891,  held,  that 
the  statute  of  limitations  Is  a  complete  bar  to 
an  aetiim  broufl^t  by  tbe  heirs  of  the  incompetent 
Indian  to  recover  *he  land. 

(Syllabus  by  the  Court) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;  T.  F.  Anderson,  Judge. 

Action  by  John  Schrimpcher  and  others 
against  John  S.  Stockton  and  others.  Judg- 
ment tor  defendants,  and  plaintiffs  bring  er- 
ror. AtHrmed. 

J.  M.  Mason,  for  plaintiffs  In  error.  G.  8. 
McLane,  for  defendants  In  error. 

ALLEN,  J,  This  was  an  action  of  ejert- 
ment  brought  by  John  Schrlmiwber  and  more 
than  40  others,  as  plaiotlfTs,  claiming  to  be 
heirs  of  Carey  Rodgcrs,  deceased,  a  Wyandotte 


Indian,  against  John  S.  Stockton  and  10  oOk* 
er  defendants.  Th«  plaintlffB  sought  to  r^ 
cover  two  tracts  of  land  allotted  to  Wyan- 
dotte Indiana  In  accordsnce  with  the  treaty 
of  1855.  One  tract  was  conveyed  by  patent 
to  Margaret  C.  Cherloe.  She  was  designated 
as  a  person  belongli^;  to  the  competent  class, 
and  the  conveyance  was  absolute,  with  full 
power  of  disposition  by  herself  and  her  heirs. 
The  oth«>  was  to  Carey  Bodgos,  an  incom- 
petent Indian,  the  patent  containing  tbts  am- 
dition:  "That  the  said  tract  shall  never  be 
sold  or  conv^ed  by  the  grantee,  or  bis  heirs, 
without  the  consent  of  the  secretary  of  the 
interior  for  the  time  being;  and  with  the 
further  and  express  condltlcm,  as  specified  la 
the  fourth  article  of  tbe  treaty  with  the  Wy- 
andottes  of  tbe  Slst  January,  ISK,  that  the 
lands  are  not  to  be  sold  or  alienated  for  a 
period  of  Ave  years."  Answers  were  filed 
various  defendants  denying  the  plaintiffs'  ti- 
tle and  pleading  the  statute  of  limitations. 
The  case  was  tried  by  the  court,  and  spe- 
cial findings  of  fact  were  made,  ftvm  which 
we  extract  so  much  as  seems  necessary  to 
an  understanding  of  the  questions  decIatlTe 
of  the  case;  On  the  1st  of  Jime,  1858,  a 
patent  was  Issued  to  Margaret  0.  Gherioe 
for  allotment  No.  42,  ctmtalnlng  64  acres  of 
land  In  Wyandotte  county.  On  the  1st  of 
September,  1859,  a  patent  was  Issued  to 
Carey  Bodgers  for  allotment  No.  278,  con- 
taining 57.35  acres  adjoining  the  flrst-mai- 
tloned  tract  Margaret  O.  Gherioe  died  prior 
to  the  Slst  day  of  August,  1863,  leaving  Carey 
Rodgers,  her  grandson,  as  her  only  heir.  Oil 
the  last-mentioned  date  Carey  Rodgers  exe- 
cuted and  delivered  a  deed  to  Jesse  Cooper 
and  Mary  B.  Stockton  for  the  tract  patented 
to  his  grandmother,  reciting  a  consldmitlOB 
of  f  128.  On  the  ISth  of  November,  1864,  he 
executed  and  delivered  another  deed  to  the 
same  parties  for  his  own  allotment,  reciting 
a  consideration  therefor  of  $228.  Carey  Rod- 
gers died  intestate  between  tbe  Ist  and  9th 
days  of  December,  1867.  He  was  then  21 
years  of  age.  The  sole  surviving  next  of  kin 
following  the  male  line,  of  Carey  Rodgers,  are 
Frank  Whitetree,  Brackett  N.  Whltetro^ 
Mary  Nichols.  Silas  Smith,  Jr.,  and  Mary  D. 
Williams,  who  are  among  the  parties  named 
as  plaintiffs.  Immediately  after  the  execu- 
tion of  the  deeds  from  Car^  Rodgers  to 
Cooper  and  Stockton,  tbe  grantees  took  pos- 
session of  all  tbe  land  described  In  the  deeds, 
and  they  and  their  grantees  have  held  actual, 
open,  exclusive,  and  adverse  possession  of  all 
said  lands  ever  since  the  date  of  said  deeds, 
and  have  paid  all  the  taxes  thereon,  except  In 
the  years  1891  and  1892,  when  th«e  was  a 
kind  of  occupancy  of  a  part  of  the  land  by 
persons  claiming  under  the  plaintiffs.  Under 
the  law  In  force  at  that  time  the  five  plain- 
tiffs named  ttecame  the  heirs  of  Carey  Rod- 
gers. Comp.  Laws  1802,  c.  80,  SS  18,  19.  By 
the  provisions  of  the  treaty  of  1855  with  the 
Wyandottes,  they  were  to  be  divided  into 
two  classes,  designated  as  "competents"  and' 


Digitized  by  Google 


Kan.) 


277 


IncmnpeteiitB.'*  The  laads  allotted  to  those 
reported  as  competent  to  manage  tbdr  af- 
fairs were  to  be  patented  to  them  tmcondl- 
UonaUy  in  fee  simple,  but  to  tbose  not  com- 
jietent  It  ms  prorlded:  "The  patents  shall 
contain  an  exiuress  ctmditlon  that  the  lands 
are  not  to  be  sold  or  alienated  for  a  period 
of  five  years,  and  not  then  without  the  ex- 
press consent  of  the  president  of  the  United 
States  flrat  being  obtained,  and  the  said  pat- 
ents may  be  withheld  by  tbe  commissioner 
of  Indian  affalra  so  long  as  In  his  judgment 
their  being  so  withheld  may  be  made  to  op- 
erate beneficially  npon  the  character  and  con- 
duct of  the  IndlTlduals  ^titled  to  them. 
None  of  the  lands  to  be  thus  assigned  and 
patented  to  the  Wyaaidottes  shall  be  subject 
to  taxation  for  a  period  of  fire  years  from 
and  after  the  organlmtlon  of  the  state  gor- 
emment  over  the  territory  where  they  reside, 
and  those  of  the  incompetent  classes  shall 
not  be  aliened  or  leased  for  a  longer  period 
than  two  years,  and  shall  be  exempt  from 
levT,  sale  or  forfeiture,  until  otherwise  pro- 
Tided  by  state  legislation  with  the  assent  oC 
congress."  Article  4  of  Treaty,  10  St  1161. 
In  a  subsequent  treaty,  concluded  February 
23.  186T,  proclaimed  on  the  14th  of  October, 
1868,  it  was  provided  as  frflows  (article  15): 
"AU  restrictions  upon  the  sale  of  lands  as- 
signed and  patented  to  Incompetent  Wyan- 
dottes  under  the  fourth  article  of  the  treaty 
of  one  tboosand  eight  btmdred  and  fifty-five 
shall  be  removed  after  the  ratification  of  this 
treaty,  but  no  sale  of  lands  heretofore  as< 
signed  to  wphans  or  Incompetents  shall  be 
made  under  decree  of  any  court,  or  other- 
wise, for  or  on  account  of  any  claim.  Judg- 
ment, execution,  or  order,  or  for  taxes  imtU 
voluntarily  sold  by  the  patoitee,  or  his,  or 
her  belrs,  with  the  approval  of  the  secretary 
of  the  Interior;  and,  whereas,  many  sales  of 
land  belonging  to  this  class  have  heretofore 
been  made  contrary  to  the  spirit  and  Intent 
of  the  treaty  of  one  thousand  eight  hundred 
and  flfty-flve.  It  Is  agreed  that  a  thorough  ex- 
amination and  report  shall  be  made  under 
direction  of  the  secretary  of  the  interior  In 
order  to  ascertain  the  facts  relating  to  all 
•ucb  cases,  and  upon  a  full  examination  ot 
such  report  and  hearing  of  the  parties  inter- 
ested, the  said  secretary  may  confirm  the 
said  sales,  or  require  an  additional  amount  to 
be  paid,  or  declare  such  sales  entirely  void  as 
the  very  right  of  the  several  cases  may  re- 
quire."   15  St  517. 

It  la  clear  that  the  deed  to  his  own  allot- 
ment made  by  Carey  Bodgers  In  1864  was  ab- 
solutely void.  It  is  also  clear  that  the  deed 
made  by  him  In  1863  to  his  grandmother's  al- 
lotment was,  at  least,  voidable,  for  he  was 
then  a  minor.  If  It  was  not  absolutely  void 
because  of  his  belonging  to  those  classed  as 
incompetent  under  the  treaty.  It  does  not 
seem  necessary  to  enter  Into  any  nice  consid- 
eration of  the  effect  of  either  of  the  convey- 
ances executed  by  Garey  Bodgers  while  he 
was  yet  s  minor.   We  shall  assume  that  they 


conveyed  no  tlUe.  It  appears^  however,  that 
the  grantees  took  and  retained  poraesslon  un- 
der them,  claiming  title  In  fee  simple.  By 
the  treaty  of  1S67,  ratified  and  proclaimed  In 
1868,  aU  restrictions  on  voltmtary  alienation 
of  lands  patented  to  Incompetents  were  re- 
moved. As  to  conveyances  already  attempt- 
ed, the  secretary  of  the  Interior  was  author- 
ised to  make  Inquiries,  confirm,  modify,  or 
set  aside  the  sales.  It  does  not  appear  In 
this  case  that  any  action  was  ever  taken 
him  with  reference  to  this  land.  The  state 
of  the  case,  then,  at  the  time  this  treaty  to<^ 
efiFect,  was  that  the  lands  belonged  to  the 
heirs  of  Corey  Bodgers,  and  were  alienable 
by  them.  The  defendants  were  In  possession, 
claiming  a  title  whlchtheydld  not  have.  This 
I>os8csBlon  remained  undlsturt>ed  for  more 
than  20  years.  We  perceive  no  reaaoD  why  the 
statute  of  limitations  does  not  bar  this  action. 
The  heirs  of  Carey  Rodgers  could  have  main- 
tained an  action  to  recover  the  land  at  any 
time  after  bis  death.  So  long  as  the  land  re- 
mained Innllenatde,  no  title  could  be  gained 
by  adverse  possession.  Sheldon  v.  Donohoe, 
40  Kan.  346,  19  Pac.  901;  Mctiannon  v. 
Straightlege,  32  Ean.  524,  4  Pac.  1042;  Fred- 
erick V.  Gray,  12  Kan.  518.  But  when  the 
lands  became  taxable,  and  subject  to  unre- 
stricted alienation  by  Bodgers'  heirs,  the 
owners  were  under  the  same  necessity  of  ex- 
ercising vigilance  In  asserting  their  rights 
that  rested  on  other  owners.  The  lands 
thereafter  had  no  different  legal  status  from 
those  patented  to  white  persons.  The  fact 
that  those  in  possession  claimed  under  void 
deeds  does  not  militate  against  the  title  gain- 
ed occupancy.  Fifteen  yea»'  open,  exclu- 
sive, adverse  possession  under  claim  ot  title 
bars  an  action  by  the  rightful  owner,  even 
though  based  on  no  written  Instrument.  An- 
derson V.  Burnham,  52  Kan.  454, 31  Pac.  1056; 
Gllmore  v.  Norton,  10  Kan.  491;  Gulnn  v. 
SpiUman,  52  Kan.  496,  35  Pac  13.  The  find- 
ings with  reference  to  the  alisence  from  the 
state  of  the  defendants  are  insufficient  to 
bring  the  case  within  the  exception  of  the 
statute.  The  Judgment  la  affirmed.  AU  the 
justices  ccmcurrlng. 


(«KaB.rtt) 
MASTBRMAN  v.  MASTERHAN. 

(Sunreme  Court  of  Kansas.    Dec.  11,  1807.) 

Bb8  Judicata— JuRiaDicTioN—DivoBCK—CBUCLTT. 

1.  A  judsmeDt,  to  constitute  a  bar  to  a  sub- 
sequcjit  actioD,  must  be  rendered  by  a  court  hav- 
ing Jurisdiction  both  of  the  subject-mntter  and 
the  parties.  Where  the  plaintiff  iHwaght  suit  hi 
aootiier  state  to  obtain  a  divorce,  and  the  court 
there  found  that  lie  waB  not  a  resident  in  good 
faith  of  that  state,  but  further  found  and  ad- 
Judged,  on  tiie  testimony  adduced,  that  he  had  no 
cauBe  of  action,  and  that  the  averments  of  his 
complaint  were  cot  true,  held,  that  the  Judgment 
of  the  court  on  the  merits  of  the  case  was  ren- 
dered without  luriBdiction,  and  is  not  a  bar  to  a 
subsequent  action  In  this  state,  of  whidi  he  was 
a  resident  for  the  same  cauK  as  tliat  set  up 
in  the  former  case. 
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2.  In  order  to  suitport  a  charge  of  extreme  cru- 
elty in  an  action  for  divorce,  where  words  alone 
are  relied  on  as  constituting  the  craelty  inflicted, 
it  must  am)ear  that  the  words  were  uttered  with- 
out justihaWe  cause,  and  for  the  purpose  of  in- 
flictiog  pain.  When  they  are  ottered  merely  as 
B  complaint  against  the  apparent  misconduct  of 
the  other,  or  as  the  result  of  natural  feelings  ex- 
cited by  his  misconduct,  they  are  insutflcient  to 
constitute  cruelty,  within  the  meaning  of  the  sec- 
tion of  the  statute  authorizine  a  divorce  for  tiiat 
cause. 

(Syllabus  by  the  C3oart) 

Error  from  district  court,  Montgomery  coun- 
ty; J.  D.  MeCue,  Judge. 

Action  by  B.  F.  Masterman  against  Nannie 
D.  Masterman.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed. 

Joseph  Chandler,  for  plaintiff  In  error.  T. 
a.  Stanford  and  McGue  &  McKlnstry,  for  de- 
fendant In  error. 

ALLEN,  J.  B.  F.  Masterman  commenced 
this  action  against  his  wife  In  the  district 
court  of  Montgomery  county  to  obtain  a  di- 
vorce. The  ground  alleged  In  the  amended 
petition  Is  extreme  cruelty,  and  the  specifica- 
tions are  that  about  the  1st  of  December, 
1888,  and  at  dirers  times  thereafter,  the  de- 
fendant charged  the  plaintiff  with  uncbastlty, 
and  with  maintaining  unlawful  sexual  rela- 
tions Willi  various  women,  and  especially  with 
Mrs.  Ben  M.  Armstrong,  and  that  while  pre- 
tending to  believe  the  false  cliarge,  and  know- 
lug  It  to  be  false,  she  left  the  bed  of  the  plain- 
tiff, and  that  she  at  various  times  and  places 
accused  the  plaintiff  of  unehastlty,  and  of 
adultery  with  Mrs.  Armstrong  and  other  per- 
sons, to  various  persons  named  In  the  peti- 
tion, as  well  as  others  unknown  to  plaintiff, 
and  that  by  such  conduct  the  plaintiff  had 
beea  greatly  humiliated  and  disgraced,  his 
peace  of  mind  destroyed,  his  health  Impaired, 
and  the  ends  of  matrimony  defeated.  The 
answer  of  the  defendant  was,  first,  a  gener- 
al denial;  second,  a  plea  in  bor,— that  on  the 
6th  of  January,  1803,  In  an  action  Instituted 
by  the  plaintiff  In  the  district  court  of  Latah 
county,  Idaho,  for  the  purpose  of  obtaining  a 
divorce  from  the  defendant  upon  the  identical 
grounds  stated  In  the  petition  herein,  it  had 
been  determined  by  tliat  court  that  the  plain- 
tiff was  not  entitled  to  a  divorce,  and  a  judg- 
ment was  thereupon  rendered  In  favor  of  the 
defendant.  A  copy  of  the  complaint,  find- 
ings, and  Judgment  was  attached  to  the  an- 
swer. TO  this  answer  plaintiff  replied  with 
a  general  denial. 

When  the  case  came  on  for  trial  the  defend- 
ant dcniandetl  a  jury,  which  was  refused. 
This  Is  the  first  allegation  of  error.  The 
claim  Is  not  tenable,  however.  The  defend- 
ant was  not  entitled  to  a  jury  as  a  matter  of 
right.  Carpenter  t.  Otipenter,  30  Kan.  712, 
2  rac.  122. 

Tlie  second  specification  of  error  Is  In  the 
admission  and  rejection  of  evidence.  Tlie  tes- 
timony took  a  much  wider  range  than  that 
covered  by  the  charges  Id  the  petition.  But, 


as  an  action  of  divorce  Is  determined  by  tbe 
court  alone,  great  latitude  is  usually  allowed, 
in  order  to  give  the  court  a  dear  understand- 
ing of  the  conduct  and  motives  of  the  parties. 
The  cases  are  rare  In  which  a  judgment  of 
this  kind  would  be  reversed  merely  because 
too  wide  a  range  of  testimony  was  permitted, 
bearing  even  remotely  on  the  charge  relied  on 
as  a  ground  for  divorce. 

It  Is  Insisted  that  the  Judgment  of  the  Idaho 
court,  which  was  Introduced  In  evidence,  wa# 
a  bar  to  this  action.  The  allegations  of  the 
plalntifTs  pleading  In  that  court,  styled  there 
a  "complaint,"  were  substantially  the  same 
as  those  contained  In  the  petition  In  this  ac- 
tion. The  Idaho  court  found  specially  that 
at  the  time  of  filing  the  complaint  In  that 
court  the  plaintiff  was  not  a  bona  fide  resident 
of  the  state  of  Idaho.  It  further  found  that 
the  plaintiff  bad  failed  to  establish  cruel  treat- 
ment by  the  defendant,  and  that  the  allega- 
tions of  his  complaint  In  that  respect  were 
not  true,  and  rendered  a  judgment  In  favor 
of  the  defendant  for  costs.  No  ailment  Is 
made  In  the  brief  for  plaintiff  in  error  on  this 
proposition,  and  the  case  of  Blerer  t.  Fretz, 
37  Kan.  27,  14  Pac.  558,  alone  Is  cited  as  au- 
thority In  support  of  this  contention.  It  la 
universally  held  that  residence,  In  good  faith. 
In  the  state  In  which  the  action  Is  brought,  by 
the  plaintiff,  at  least.  Is  essential  to  the  juris- 
diction of  the  court  to  grant  a  divorce.  Llio- 
wlch  V.  Lltowich,  19  Kan.  461;  aniom  v.  Sal- 
monson,  37  Kan.  441,  15  Pac.  588;  Herm. 
Kstop.  333.  The  Idaho  court,  at  the  trial 
there,  determined  that  the  plaintiff  was  not  a 
bona  fide  resident  of  that  state.  He  there- 
fore had  no  right  to  invoke  the  Jurisdiction  of 
its  court  to  determine  the  question  of  bis  per- 
sonal status  in  an  action  for  divorce.  Fol- 
lowing this  finding.  If  a  Judgment  had  been 
rendered,  granting  blm  a  divorce.  It  would 
have  been  a  nullity.  It  seems  to  follow  as  a 
logical  and  InevltaUe  conclusion  that.  If  tbe 
court  was  without  jurisdiction  to  determine 
the  controversy  in  his  favor,  it  was  also  with- 
out jurisdiction  to  adjudge  the  merits  of  the 
case  against  blm.  A  trial  by  a  court  Implies 
the  power  to  settie  and  determine  the  contro- 
versy In  favor  of  either  party  as  the  facts 
may  warrant  This  the  Idaho  court  had  no 
power  to  do.  Notwithstanding  the  fact  that 
the  plaintiff  had  Invoked  Its  jurisdiction,  had 
asserted  Its  right  to  proceed,  and  had,  so  far 
as  he  could,  submitted  his  claims  there  for  de- 
termination, the  Judgment  does  not  constitute 
a  bar  or  estoppel  In  this  action.  We  are  not 
cited  to  any  case  deciding  this  Identical  propo- 
sition, nor  have  we  been  able  to  find  any. 
But  we  tliink  there  can  be  no  escape  from 
this  conclusion,  under  the  well-recognlzetl 
principles  governing  tbe  qnestkm.  Gordon  t. 
Kennedy,  36  lovm,  107;  Gncy  y.  Hodge,  nO 
Ga.  202. 

The  final  and  prlncljial  question  In  tbe  case 
Is  whether  there  Is  sutftrfent  evidence  to  sup- 
port the  judcrment.  We  enter  on  the  con- 
sideration of  this  question  with  no  disposition 
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to  dlaregard  or  Impair  the  well-settled  rale 
that  tbe  decision  of  the  trial  court  as  to  all 
controrerted  questlona  of  fact  Is  coadusive 
here.  Tbe  only  guestloa  we  are  required 
or  permitted  to  pass  on  Is  whether  the  testl- 
monj  offered  by  the  plaintiff,  viewed  In  tbe 
light  of  other  undisputed  facts  disclosed  in 
the  record.  Is  sufficient  to  establish  the  charge 
of  extreme  cruelty  against  the  wife.  It  will 
be  observed  that  the  specific  charge  In  the  pe- 
tition la  that  the  defendant  repeatedly  ac- 
ensed  bar  husband  ctf  lUIdt  Intercourse  with 
oOnefT  wmnen;  that  this  charge  was  not  only 
made  to  bim  privately,  but  to  many  other 
•women  with  whom  she  associated.  In  deter- 
mining tbe  truth  or  falsity  of  tbe  plaintiff's 
complaint,  much  testimony  with  reference  to 
the  wife's  conduct  in  other  particulars  must 
be  disregarded.  Without  undertaking  to  re- 
cite In  detail  tbe  statements  of  the  plaintiff, 
who  was  the  principal,  If  not  tbe  only,  wit- 
ness who  gave  any  testimony  tending  to  sup- 
port bis  charge,  tbe  substance  of  bis  state- 
ments Is  as  follows:  Tbe  parties  were  mar- 
ried on  June  30,  1872,  and  have  lived  at  In- 
dependence ever  since.  They  tiave  bad  fire 
children,  two  of  which  died.  Tbe  first  was 
bom  in  1873,  and  the  last  in  1889.  Some  time 
abont  December,  1888,  the  plaintiff,  who  was 
a  physidan,  began  to  attend  Mr.  Armstrong, 
who  had  a  pulmonary  disease,  from  which  be 
died  in  March  following.  Just  before  be  died, 
hla  daughter  Fannie  was  ttltm  sick  with  scar- 
let fever.  Her  Illness  continued  for  six  weeks 
afterwards.  Tbe  plaintiff  attended  her,  go- 
ing BOmetimes  twice,  and  sometimes  three 
times,  a  day.  Tbe  plaintiff  says:  "About 
that  time  was  the  time  my  wife  commenced 
mnki"ff  these  charges.  I  bad  said  nothing  to 
her  about  tbe  scarlet  fever.  Tliat  was  kept 
quiet.  Hie  nelgbbots  talked  a  good  deal 
abont  my  going  tbere,a8  I  learned  afterwards. 
Id  tbia  meantime,  before  she  got  up,  Colonel 
Brtotoi  [Mrs.  Armstrong's  father]  got  his  leg 
broken,  and  I  treated  him.  Immediately  fol- 
lowing that,  Mrs.  Armstrong  was  suffering 
froDQ  a  very  persistent  and  serere  cough,  and 
I  treated  her  for  that  After  tiuO,  Mrs.  Bris- 
tol waa  taken  rick  with  nwrons  ivostration 
and  •  *  *  with  which  she  had  snffered  be- 
ton,  -wtth  which  abe  laid  shd:  for  rix  weeks 
longer.  During  all  this  time  I  waa  At  one  or 
both  of  the  booses  wbeneT«  It  was  necessary, 
as  a  physician,  and  only  as  a  pfayalcian.'' 
The  at^idance  of  the  plaintiff  on  memben 
of  these  tamlllee  contlnDed  from  December, 
1888,  imtfl  abont  Septonber  or  Octobw.  1891. 
In  December,  1888,  the  parties  commenced  oc- 
cupying s«parAte  rooms.  The  italntlff  says 
that  his  wife  said  that  she  was  not  goli^  to 
aleepwitb  him  any  more.and  that  he  said  that 
was  aatlsfactory  to  him,  If  It  was  to  her;  that 
the  then  pat  a  bed  In  the  parlor  for  herself; 
and  that  he  ailept  with  the  chUdrra  in  an 
adjoining  room.  Tbe  defendant  at  that  time 
was  pregnant  with  a  child,  bom  the  follow- 
ing February.  The  parties  continued  to  live 
la  the  Mune  hooae,  ocei^yinc  dUEmnt  rooma. 


until  about  tbe  IStb  of  May,  when  the  plain- 
tiff quit  sleeping  at  bis  house.  It  will  be  ob- 
served that  tbe  cruel  treatment  is  charged  to 
have  been  infilcted  daring  tbe  period  com- 
mencing In  December,  1888,  and  that  this  la 
the  same  period  during  which  he  was  In 
constant  attendance  on  some  member  of  Mrs. 
Armstrong's  family.  One  circumstance  de- 
tailed In  the  evidence  of  tbe  plaintiff  occur- 
red In  July,  1892.  The  plaintiff  was  then 
treating  Mrs.  Armstrong  for  an  Injury  of  the 
spine.  It  was  his  custom  to  go  every  even- 
Ing  and  administer  a  treatment  by  electricity. 
On  his  way  tbore  the  defendant  met  tilm,  and, 
he  alleges,  said  In  a  loud  voice,  "You  had  bet- 
ter be  at  h<Mne,  taking  care  of  your  family, 
than  nmning  after  whores  and  prostitutes," 
and  that  she  continued  to  use  abusive  lan- 
guage as  long  as  he  remained  within  bearing. 
Her  sistN,  Mrs.  Heady,  was  with  her  In  k 
buggy  at  the  time.  She  was  called  as  a  wit- 
ness by  tlie  plaintiff,  and  her  testimony  as  to 
wliat  was  sold  at  the  tJme  Is:  That  Mrs. 
Masterman  said:  "Good  evening,  doctor.  It 
is  pretty  late  In  the  evralng  for  you  to  be  go- 
ing up  the  avenue."  That  when  they  got  to 
the  gate  sbe  said:  "Doc,  I  want  you,  if  not 
for  your  own  sake,  for  tbe  children's  sake, 
to  keep  away  from  that  vile  woman."  And 
that  these  were  the  only  remarks  tbe  defend- 
ant made.  Several  of  the  ladles  named  In 
the  petition  as  persona  to  whom  the  plaintiff 
had  charged  her  husband  with  Infidelity  were 
called  by  the  plaintiff,  and  Interrogated  In 
that  particular.  Some  of  them  answered  that 
Mrs.  Masterman  had  never  made  any  such 
statements  to  them,  or  in  their  hearing.  Nei- 
ther of  them,  except  Mrs.  Heady,  her  sister, 
remembered  her  ever  having  made  a  state- 
ment with  reference  to  tbe  matter.  It  Is  ap- 
parent from  the  testimony  that  the  constant 
visits  of  the  plaintiff  at  tbe  Armstrong  house 
became  a  matter  of  comment  among  the 
neighbors,  and  were  regarded  by  them  ae  of 
questionable  [voiHrlety,  If  not  indicative  of 
criminal  conduct  Hie  court  found  that  tbe 
plaintiff  was  not  guilty  of  any  Imivoper  tntl- 
macy  with  Mrs.  Armstrong  or  any  other  per- 
son. Tills  finding  accords  with  the  testi- 
mony, and  must  be  accepted  as  conclusive 
on  this  point  This,  howerer,  does  not  de- 
termine the  question  whether.  In  complain- 
ing of  her  husband's  conduct  the  defend- 
ant waa  cmel.  or  merely  expressing  In  a 
natural  way  the  feelli^  of  a  wife,  engen- 
dered by  conduct  calculated  to  arooae  bet 
Jealousy.  It  is  perfectly  dear  flrom  all  the 
testimony  In  the  record,  and  Is  even  atat- 
ed  by  tbe  ^alntlfl  In  bli  direct  testimony, 
that  bla  firequent  vlstts  at  the  Jomstrong 
residence  attracted  attention  and  occasioned 
gossip.  Under  tbe  drcnmstances.  It  may  be 
conceded  that  It  waa  tbe  doty  of  the  wife  to 
resolve  ^  donbta  In  favor  of  the  honor  of 
her  husband.  But  he  also  had  duties  with 
reference  to  the  preservation  of  his  own  good 
name,  and  the  ronoval  of  all  gnmnda  for  soih 
pidon  of  his  conduct  from  tbe  public  gen^iU- 
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Ij,  and  especially  -from  the  mind  of  his  wife. 
Hlfl  teatimtmy  sbowa  that,  when,  she  Inquired 
of  him  wlGb  reference  to  where  he  had  been, 
hlB  answer  was,  merely,  ''Attending  to  busi- 
ness." He  concedes  that  he  concealed  from 
Ids  wife  that  lire.  Annstrong'B  danghtw  had 
scarlet  fever,  and  that  he  was  attending 
her  after  Bfr.  Armstrong's  death.  He  now 
claims  that  there  was  ample  cause  for  his  fre- 
quent TisltB  at  that  time,  but  be  neglected  to 
dlsclrae  that  cause  to  his  wife.  As  the  case 
stood  before  her,  he  bad  been  attending  a 
man  on  bis  deatiibed.  He  continued  to  Tlslt 
every  day,  and  usually  several  times  a  day,  at 
the  house  of  the  widow,  without  any  explana- 
tion to  his  wife  as  to  the  occasion  of  his  doing 
so.  Inferences  from  the  condact  of  a  per- 
son are  to  be  drawn  from  what  appetati  and 
is  made  known;  and,  while  this  sometimes 
leads  to  unjust  censure,  In  general  It  Is  fair 
to  judge  people's  motives  from  what  Is  dis- 
cernible with  reference  to  their  conduct  and 
surroundings.  It  Is  not  altogether  unfair  tfl 
assume  that  nothing  will  be  concealed,  espe- 
cially by  a  husbaud  from  his  wife,  that  would 
tend  to  justify  his  conduct  If  made  known. 
Generally  speaking,  concealment  Is  of  that 
which  tends  to  criminate  or  defame.  Every 
one  Is  fully  aware  tiiat  the  happiness  of  the 
domestic  circle,  and  the  preservation  of  the 
concord  and  confidence  that  should  exist  be- 
tween husband  and  wife,  depend  largely,  If 
not  absolutely,  on  the  maintenance  of  mutual 
confidence  of  the  parties  In  the  chastity  and 
fidelity  of  each  other.  Whenever  one  has 
well-grounded  Busplclona  that  the  other  is  be- 
stowing bis  attentions  elsewhere,  and  that 
he  finds  more  congenial  society  with  another 
than  with  his  wife,  the  seeds  of  discord  are 
sown,  and  the  rancorous  weeds  of  jealousy  and 
distrustare  sure  to  grow,and  overshadow  and 
wither  the  fiowers  of  domestic  felicity.  It  Is 
from  the  home  circle  that  each  generation  Im- 
bibes Ita  Inspiration  to  virtue  and  morality. 
The  moral  progress  of  the  race,  and  the  purity 
of  society,  depend  absolutely  on  home  Influ- 
ences and  surroundings.  Would  any  one  con- 
donn  a  husband  tea  Insisting  that  his  wife 
should  be,  not  merely  free  from  all  adulterous 
intercourse  with  oth«s,  but  also  free  from 
all  such  conduct  as  incites  suspldon  of  wrong- 
doing? If  this  may  lawfully  be  exacted  by 
the  husliand,  are  laxcr  rules  to  be  applied 
with  reference  to  his  conduct?  May  be  per- 
sist In  conduct  which  occasions  his  nelgli- 
bors,  associates,  and  fi-iends  to  comment  on 
his  acts,  as  Indicative  of  an  adulterous  con- 
nection, and,  because  his  wife  protests 
against  It.  obtain  a  decree  of  court,  dlssolv- 
Ing  the  marriage  relation,  on  the  ground  that 
this  Is  cruelty  towards  him?  Shall  the  wife 
be  censured  because  the  iiangs  uf  jealousy, 
excited  by  the  husband's  conduct,  force  fi*om 
her  violent,  though  nataral.  expressions  of 
Injured  feeling,  In  his  presence?  Her  con- 
duct Is  to  be  viewed  and  approved,  or  cen- 
Bured,  according  to  the  state  of  drcnmstauces 
as  they  were  presented  or  made  known  to 


her.  She  Is  presumed  to  have  the  fedlngs 
of  B  wmnan,  and  to  act  in  accordance  with 
the  natural  Instincts  and  promptings  of  her 
sex.  The  words  she  may  use  in  exi>o8tiilat- 
Ing  with  her  husband,  when  highly  exdted 
by  strong  grounds  of  suspicion  of  bis  Incon- 
tinency,  are  not  to  be  nicely  weighed  against 
her,  when  defoidlng  against  a  charge  of 
cruelty  made  by  him.  Whatever  results  from 
her  own  wounded  feelings  is  to  be  attributed 
to  the  provocation,  rather  than  to  a  mali- 
cious purpose  to  be  cruel  to  him.  That,  bi 
an  action  for  divorce,  the  provocation  to  any 
act  Is  to  be  considered,  and  may  fnmlsb  am- 
ple justification  for  acts  which  otherwise 
would  furnish  sufflclent  grounds  for  divorce, 
is  abundantly  supported  by  authority.  John- 
son V.  Johnson,  14  Cai.  ^9;  Skinner  v.  Skin- 
ner, 5  Wis.  449;  Knight  v.  Enlght.  31  Iowa. 
451;  Reed  v.  Reed,  4  Nev.  335;  Taylor  v. 
Taylor,  28  N.  J.  Eq.  20T.  And  In  Pierce  v. 
Pierce,  S  Pick.  299,  the  rule  was  carried 
so  far  as  to  defeat  an  action  fbr  adultery 
committed  by  the  wife  with  the  connivance 
of  the  husband.  We  adhere  to  the  doctrine 
that  words  may  be  as  cruel  as  blows,  yet 
it  does  not  follow  that  every  use  of  words 
which  Inflict  pain  is  cruel.  If  it  were  so. 
matrimonial  bondA  would  have  but  little 
strength,  In  the  eye  of  the  law;  for  how 
many  married  pairs  are  able  to  live  together 
for  a  considerable  period  without,  at  some 
time  or  other,  by  word,  grievously  wounding 
the  feelings  of  each  other?  In  the  home,  love 
must  be  the  law,  and  mutual  concesdons  re- 
move all  occasions  for  controversy.  The  In- 
terference of  courts  can  never  be  invoked  ben- 
eficially to  settle  differences  In  the  family.  It 
comes  only  as  a  last  resort,  to  separate  tliosc^ 
who  fail  or  refuse  to  make  home  wbat  it 
should  be.  We  are  unable  to  say  that  the 
testimony  contained  In  the  record  shows  the 
the  defendant  in  Uils  action  was  guilty  oi! 
cruelty.  It  may  be  true.  It  doubtless  is  true, 
that  her  conduct  is  not  altogether  justifiable. 
But  the  same  may  be  as  truly  said  of  that  of 
the  plaintiff.  The  evidence  Introduced  on  be- 
half of  the  defendant  shows  that  the  plaintiff 
persistently  sought  a  divorce  from  bis  wife; 
that,  through  mutual  friends,  be  asked  that 
she  Institute  an  action  against  him,  and  prom- 
ised to  Interpose  no  defense,  even  though  she 
cliarged  him  wltli  adultery.  He  brought  an 
action  In  the  Idaho  court,  falsely  claiming 
to  be  a  resident  of  that  stat&  When  defeat- 
ed thero,  he  returned  to  his  home,  and.  after 
the  lapse  of  little  more  than  a  year,  com- 
menced this  action.  It  Is  not  for  us.  how- 
ever, to  weigh  conflicting  testimony.  We  hold 
that  that  most  favorable  to  the  idolntiff, 
when  considered  In  connection  with  other  un- 
disputed facts  disclosed  In  tbe  case,  does  not 
warrant  the  condemnation  of  tbe  d^endant 
as  guilty  of  extreme  cruelty  towards  her  hus- 
liand, uor  furulKfa  ground  for  a  divorce.  Tbe 
judgment  wiU  be  reversed,  and  the  case  re- 
manded for  a  new  ti-ial.  All  the  Justices  con- 
curring. 
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HABYSVILia  INT.  00.     HOILB  et  al. 
(Snpreme  Oottrt  oZ  Kaniai.    Dec.  11, 1807.) 

Towm  8tns— Vauditt  of  Dud— Tax  Titles— 

ISoTicK  or  AovattaE  CLAma— Es- 
toppel Bt  COSDCCT. 

Hie  town  site  of  Palmetto  was  entered  by 
tiie  probate  judge  ot  Manhall  oouDty  for  tiw 
benefit  of  the  occapanta  thereof,  under  the  act 
«f  congress  of  May  23,  1844.  He  thereafter 
conveyed  the  property  to  M.  and  11  other  par- 
ties named  as  members  of  the  Palmetto  Town 
Gompaiij',  which  was  a  corporatltn.  M.  and 
aeroBl  of  the  others  conveyed  their  Intereata  to 
the  plaintiff,  which  brought  this  suit  to  recover 
certain  lota  occupied  by  the  defendants.  The 
defendanta  claimed  by  virtue  of  adverse  possea- 
sion  under  a  void  tax  deed  for  a  period  of  about 
10  years.  BM:  First  That  the  deed  from  the 
probate  Judge  to  M.  and  others  conveyed  a  valid 
title  as  against  the  defendanta.  Second.  That 
uncertainty  as  to  the  respective  rights  of  the 
Palmetto  Town  Oompany  and  the  persons  named 
In  the  deed  from  the  probate  judge  neither  en- 
larged nor  diminisned  the  rights  of  the  defend- 
ants onder  their  tax  title.  TUrd.  'Riat  mere  fail- 
ure to  aaaert  hia  titie  for  a  long  period  ot  time 
will  not  estop  the  owner  from  maintaining  an  ao- 
tion  against  one  claiming  under  a  void  tax  deed, 
whose  possessioD  haa  never  ripened  Into  a  title 
by  preKription,  and  la  not  protected  by  any  stat- 
ute ot  limitations.  Fourth.  One  who  claims  un- 
der a  tax  title  la  chargeable  with  notice  of  the 
exiatence  of  the  orlRinal  patent  title  as  an  adverse 
claim,  and  It  is  onimportant,  under  the  facta  in 
a  eaae  like  thia,  whether  he  im  rightly  or  wrongly 
infOTmed  as  to  who  the  bolder  of  tbat  title  may 
be.  Fifth.  Estoppel  by  conduct  arises  only 
where  the  person  claiming  the  estoppel  is  Influ- 
enced in  aome  degree  by  the  condnct  set  up  as 
coDsUtnting  the  eatomwi,  and  the  failure  of  tiie 
owner  of  town  Iota  to  pay  the  taxes  on  them  does 
not  operate  by  way  of  eatoppd  to  atrengthen  or 
validate  a  void  tax  deed. 
(Syllabas  by  the  Court.) 

Error  from  court  of  appeals.  Northern  de- 
partment. Central  dlrlalon. 

Acttoi  tqr  the  MaryBvUle  Inveatment  Com- 
pany agaibast  Wnhelm  ^Ue  and  others. 
Judgment  fW  defendants  was  affirmed  by 
the  court  of  appeals  (49  Pac.  832).  and  plain- 
tiff brings  error.  Reversed. 

The  plaintiff  in  error  brought  an  action  in 
ejectment  In  the  district  coiut  of  Blarsball 
county  against  wmiam  ^lle  and  F.  Anton 
Kleolen  and  wife,  to  recover  lots  6,  7,  and  8 
In  block  23  in  the  original  town  of  Palmetto, 
Inelnded  In  the  dty  of  Marysville.  The  de- 
fendjants  denied  the  plaintiff's  title  and  right 
to  recover.  The  case  was  tried  with  a  jury. 
The  plaintiff  Introduced  in  evidence  a  patent 
from  the  United  States  to  Joshua  E.  Clardy, 
probate  judge,  for  the  S.  W.  ^  of  section  28. 
township  2,  of  range  7.  in  Marshall  county, 
as  a  town  site,  "in  trust  for  the  several  use 
and  beneOt  of  the  occupants  of  the  town  site 
ot  Palmetto,  according  to  their  respective  In- 
.terests";  a  deed  from  Joshua  S.  Clardy,  pro- 
bate Judge,  to  F.  J.  Marshall  and  11  others, 
as  members  of  the  Palmetto  Town  Company, 
conveying  to  them  the  S.  %  of  section  28, 
township  2.  of  range  7;  and  deeds  from  F.  J. 
Mainhwii  and  wife  and  othOTS  of  the  grantees 
named  in  the  last-mentioned  deed  to  the 
plaintiff)  coDv^lag  their  Interests  In  the  half 


Section  of  land  above  described.  Other  evi- 
dence, both  oral  and  documentary,  was  of- 
teteA  on  behalf  of  the  plaintiff,  but,  as  it  baa 
no  bearing  on  the  questions  decided,  It  ts  not 
necessary  to  state  It  The  defendant  Kienlen 
testified  that  he  was  in  possession  ot  the 
property,  which  he  occupied  as  a  home  with 
his  family,  and  had  so  occupied  for  aboot  10 
yeara  There  was  a  stable  and  a  house  on 
lot  7  when  he  bought  it,  and  be  afterwards 
built  a  new  house,  and  made  other  Improve- 
ments, costing  him  about  |600.  He  bought 
lot  7  from  Antone  Huber,  for  (140,  receiving 
from  him  a  quitclaim  deed,  dated  June  16, 
1887.  He  Stated  on  the  witness  stand  that 
he  had  no  title  to  lots  6  and  8.  The  defend- 
ants introduced  In  evidence  a  chain  of  con- 
veyanees  from  the  administrator  of  J.  D. 
Brumbangh  to  Antone  Huber.  They  also  of< 
fered  in  evidence  a  tax  deed  from  James 
Smith,  county  clerk,  to  J.  D.  Brumbaugh, 
for  a  considerable  number  of  town  lota,  dated 
November  1,  1873,  for  the  consideration  of 
I6.4S.  An  objection  to  the  Introduction  of 
this  deed  was  sustahied.  They  also  offered 
^oof  of  the  incorporation  of  the  Palmetto 
Town  Oompany  by  special  act  of  the  trarl- 
torlal  legislature,  and  oral  testimony,  and  rec- 
ords of  the  proceedings  of  the  Palmetto  Town 
Company,  participated  In  by  Marshall  and 
others  named  In  the  deed  executed  by  the 
probate  judge,  tending  to  show  that  the  Pal- 
metto  town  site  was  treated  by  the  grantees 
In  the  probate  judge's  deed  as  the  property 
of  the  Palmetto  Town  Company,  rather  than 
of  the  individuals  named  as  grantees. 

At  the  conclusion  of  the  testimony,  the 
plalDtifF  asked  the  court  to  Instruct  the  Jury 
to  bring  in  a  verdict  in  Its  favor  for  «>/bo  of 
the  lots  in  controversy.  This  was  refused. 
The  court,  of  Its  own  motion,  gave  the  jury, 
among  others,  the  following  Instructions: 
"Fourth,  If  for  more  than  twenty-five  yeara 
the  plalntUTs  grantors  represented  the  Pal- 
metto Town  Company  as  the  owner  ot  the 
property  In  controversy,  or  for  that  length 
of  time  permitted  the  Palmetto  Town  Com- 
pany to  appear  as  such,  or  as  having  com- 
plete authority  over  It,  and  afterwards  made 
claim  of  ownership,  and  made  deeds  attempt- 
ing to  convey  their  Interests  In  the  premises 
to  the  plaintiff,  the  plaintiff  will  now  be  es- 
topped to  deny  such  ownership  or  authority 
of  the  Palmetto  Town  Company  against  per- 
sons who,  relying  on  such  representations  or 
silence,  have  purchased  or  acquired  intereata 
in  the  property.  Fifth.  If  the  plaintiff's  gran- 
tors, for  more  than  28  years  owners  of  the 
property  In  suit,  neglected  to  pay  taxes  on 
the  iffoperty.  and  made  no  dalm  to  It,  and 
suffered  the  corporation  called  the  Palmetto 
Town  Company  to  be  held  out  to  the  world  as 
the  owner,  and  after  said  corporation  had  be- 
come defunct,  so  that  It  could  not  make  deeds 
for  real  estate,  suffered  the  belief  to  prevail 
in  the  conuntmity  that  a  tax  title  was  the 
only  obtainable  title  to  the  property,  and 
without   objection,   and   without  making 
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koown  their  claim  to  the  pn^Jerty,  suff eared 
the  defendant  and  hla  jwedeceBson  In  Inta^- 
est  to  take  poBwasion  of  the  property  under 
tax  deeds,  and  make  raloable  and  lasting  Im- 
provements, greatly  enhancing  the  Talne 
thar«of,  under  the  honrat  belief  on  the  part 
of  the  defHidant  and  his  grantors  that  their 
tax  titles  were  all  the  title  tiiat  was  obtain- 
able, and  In  Ignorance  of  any  claim  on  the 
part  of  the  grantors  of  the  pl^tlff,  the  plain- 
tllTs  grantors  would  now  be  estopped  from 
asserting  tlOe  to  the  propertr;  and  the  plain- 
tiff, their  grantee,  wonld  be  In  no  better  posi- 
tion, but  would  also  be  estopped.  If  you  find 
^m  the  evidence  that  the  plaintiff  Is  ao  es- 
topped, you  will  return  a  yerdlct  for  the  de- 
fendants. Sixth.  The  act  of  congress  under 
which  the  probate  Judge  of  Ifarshall  county 
entered  the  Palmetto  town  site  made  the  pKH 
bate  Judge  a  trustee  ftor  the  occupants  of  said 
town  site,  according  to  their  respective  Inter- 
fsts.  Under  this  law,  the  occupants  of  the 
town  site  at  the  time  it  was  entered  were  en- 
titled to  a  deed  or  deeds  from  the  probate 
judge,  for  their  respective  int«reBt8.  In  mak- 
ing such  deeds,  the  probate  Judge  was  to  be 
governed  such  rules  and  regulations  as 
should  be  prescribed  by  the  legislative  au- 
thority of  the  state  or  territory  in  which  said 
town  site  waa  situated,  so  far  as  siuh  rules 
and  regulations  did  not  conflict  with  said  aetof 
cougreas.  The  traritorlal  legislature  of  Kan- 
sas passed  in  1858  an  act  whicb  provided,  In 
substance,  that  where  the  persons  who  select- 
ed or  laid  out  a  town  site  have  been  incor- 
porated as  a  town  company,  with  pow«:  to 
purchase  and  hold  the  land  on  which  said 
town  site  is  situated,  it  should  be  the  duty  of 
the  probate  Judge  to  convey  the  land  thus  en- 
tered to  such  Incorporated  company,  under  the 
provisions  of  these  two  acts.  If  It  Is  shown 
by  the  evidence  that  the  persons  who  select- 
ed and  laid  out  the  town  site  of  Palmetto 
were  Incorporated  as  the  Palmetto  Town 
Company,  with  power  to  purchase  and  hold 
the  land  on  which  said  town  tite  was  situat- 
ed, and  If  the  Palmetto  Town  Company  so  in- 
corporated was  the  scde  occupant  of  said  town 
site,  then  It  waa  the  duty  of  the  probate  Judge 
to  deed  said  town  site  to  said  company,  and 
any  deed  made  by  bim  to  any  other  person  or 
persons  would  be  void,  and  would  conv^  no 
title  to  the  individuals  named  therein.  And 
this  would  be  true  although  some  or  all  of  the 
individuals  named  In  said  deed  were  actually 
occupying  some  part  of  said  town  site.  If 
their  occupancy  was  merely  as  members  of 
the  Palmetto  Town  Company,  and  for  the 
purpose  of  enabling  said  company  to  make 
good  its  occupancy  of  said  town  site,  aiid  to 
acquire  title  thereto,  under  the  laws  already 
referred  to."  The  Jury  brought  In  a  general 
vei^Ict  In  favor  of  the  defendants,  on  which 
Judgment  was  entered.  On  proceedings  In 
error  to  court  of  appeals,  this  Judgment  was 
affirmed;  Mahan  P.  J.,  dissenting.  The  title 
to  real  estate  being  Involved,  the  case  Is 
brought  to  this  court  for  review. 


W.  a  Glass,  for  plabitlff  tai  error.  E.  Hntdk- 
Inaon,  for  def endanta  in  emw. 

ALLEN,  J.  (after  stating  the  facts).  The 
town  site  of  Palmetto  waa  entered  b7  the 
probate  Judge  in  accordance  with  the  act  ot 
congress,  for  the  beneQt  of  tbe  occupants 
thereof,  as  a  town  site.  He  conv^ed  the 
land  to  12  persons  by  name,  as  memb»a  of 
the  Palmetto  Town  C<»npany.  Some  of  these 
parsons,  and  tbe  heirs  of  othos,  have  con- 
veyed to  the  plaintiff,  which  now  claims  the 
lota  in  controversy,  which  are  included  In 
the  town  site.  The  defendants  do  not  stand 
on  the  strength  of  their  title,  which  is  found- 
ed on  a  void  tax  deed  and  a  possession  Insnf- 
flclent  to  establish  title  by  adverse  posses- 
sion; but  they  attack  the  plaintiff's  title,  and 
contend  that  the  deed  from  the  probate  Jn^ce 
to  the  plaintiffs  grantors  was  void  main^ 
because  the  statutes  of  Kansas  required  tbe 
conveyance  to  have  been  made  to  tbe  Pal- 
metto Town  Company.  They  also  contend 
that  the  plaintiff  la  estopped  by  the  conduct 
of  Its  granting  and  by  their  laches  to  assert 
title  to  any  of  this  property.  On  the  first 
proposition  it  is  urged  that  whatever  occu- 
pancy of  the  town  site  was  held  by  indlvid- 
nal  members  ot  the  Palmetto  Town  Company 
waa  for  tbe  benefit  of  the  nurporatlon,  and 
not  of  thems^vea  as  Individuals,  and  that 
the  corporation  alone  was  authorized  undw 
the  law  to  receive  the  deed,  and  that  It  alone 
waa  entitied  to  the  land  conveyed. 

There  Is  much  evidence  in  the  record  tend- 
ing to  show  that  the  town  site  waa  treated 
as  the  pn^rty  of  tbe  ^Imetto  Town  Com- 
pany. Meetings  wwe  h^  by  the  dhwcton^ 
at  which  directions  were  given  with  reference 
to  the  drawing  of  lots  by  the  mmbers  of 
the  company,  the  sale  and  cimveyance  of 
others  for  their  benefit  by  the  president,  the 
collection  and  dtobursement  of  moneys  be- 
longing to  the  company,  and  ottux  matters 
strongly  tending  to  rtiow  that  the  grantees 
of  the  probate  Judge  treated  the  town  site 
as  coEporate  property,  tilm  to  this  testi- 
mony all  the  fwce  the  defendants  claim  for 
It,  It  yet  can  amount  to  only  this:  tbe  title 
to  the  town  site  passed  from  the  United 
States  to  the  inwbate  Judge,  In  trust  for  the 
occupants  thereof.  The  iffobate  Judge  con- 
veyed It  directly  to  the  beneficiaries,  who 
treated  it  as  common  propffliy  belonging  to 
their  corporation,  Instead  of  individual  prop- 
erty held  by  them  as  tenants  in  common. 
If  the  probate  Judge  had  deeded  to  tbe  Pal- 
metto Town  Company,  instead  of  the  Individ- 
uals, the  town  company  would  then  have  held 
the  legal  title;  but  it  would  have  held  It  in 
trust  for  the  occupants,  who,  so  far  as  this 
record  discloses,  were  the  very  persons  nam- 
ed in  the  probate  Judge's  deed.  It  would 
then  have  been  the  duty  of  the  corporation  to 
have  conveyed  and  disposed  of  the  land  for 
the  benefit  cf  tbe  members  of  the  company. 
The  corporation  would  have  been  a  mere 
trustee,  holding  the  legal  titie  for  its  mem- 
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liers,  the  cestals  qui  trnstent,  who  hdd  the 
full  equitable  tltl&  Tbe  state  of  tbe  caw  If 
the  conreyance  bad  been  ac  tbe  defendants' 
eonnsel  claims  It  sbould  have  been  would 
not  have  differed  In  substance  from  that 
presented  by  the  case  actually  btfore  ub. 
The  substantial  interest  In  dther  ease  was 
vested  in  Marshall  and  othos,  to  whom  the 
probate  Judge  made  the  c<mTeyance.  It  may 
well  be  that,  as  agahist  them,  all  conveyances 
made  by  the  officers  of  the  town  company  are 
Talld,  and  that  th^  would  be  estopped  by 
th^  conduct  from  asserUng  any  claim 
against  persons  holding  under  such  ocmvey- 
ance;  but.  as  against  parties  having  no 
T^hts  whatever  In  the  laroperty,  th^  are  to 
be  treated  as  the  full  l^al  and  equitable 
owneia  This  is  In  aceoidance  with  tbe  con- 
clusions reached  in  the  case  of  Investment 
Go.  T.  Mnnson,  44  Kan.  401,  24  Fac.  »77,  In 
which  case  these  same  matters  were  under 
consM^tlon.  The  defendants  In  this  case 
do  not  claim  any  privity  with  the  Palmetto 
Town  Company.  They  have  dwived  no  right 
or  title  from  that  company,  or  from  any  oth- 
er person,  to  whom  title  passed  by  the  deed 
executed  by  the  probate  judge.  Their  title 
starts  from  a  deed  executed  by  William  C. 
McCurdy,  as  adminfBtrator  of  Jerome  D. 
Brumbaugh  to  John  O.  Nelson,  on  the  10th 
of  S^tember,  1878.  This  deed  recites  a  con- 
sideration of  96,  and  parpjorts  to  convey  lots 
3  and  7  in  block  23.  Lot  3  is  not  in  contro- 
Ycrsy  in  this  actloa  This  deed  conveyed  no 
title,  because  the  grantor  had  none  to  con- 
vey. The  defendants  ottered  in  evidence  a 
tax  deed  to  Brumbaugh,  but  the  court  ex- 
cluded It.  It  was  clearly  void  on  its  face, 
and  is  conceded  to  have  been  so. 

The  fourth  Instruction  given  by  the  court 
would  have  been  applicable  and  soaud  in  a 
case  where  the  defendants  claimed  title 
through  the  Palmetto  Town  Company,  but  it 
was  utterly  inapplicable  to  this  case,  and  se- 
riously misleading. 

Tbe  fifth  Instruction  does  not  correctly  state 
the  law,  and  would  be  erroneous  In  any  case. 
It  is  especially  erroneous,  howevra*.  as  applied 
to  the  facts  presented  to  the  jury  in  this  case. 
The  court  seems  to  have  forgotten  that  It 
had  excluded  tbe  tax  deed  under  which  the 
defendants  claim,  and  that  no  tax  title  was 
in  evidence  before  the  Jury.  It  is  extremely 
doubtful  whether,  under  our  statutes,  a  case 
could  possibly  arise  where  the  holder  of  the 
patent  title  would  be  estopped  by  mere  si- 
lence or  nonaction  to  assert  his  title  as  against 
a  purchaser  under  a  tax  deed.  Our  statutes 
provide  a  very  brief  llmitntlon  for  the  protec- 
tion of  parties  claiming  under  tax  deeds.  In 
rase  a  deed  Is  issued  which  Is  void  on  its  face, 
there  are  various  \rays  through  which  the 
purchaser  can  protect  himself.  The  occupy- 
ing claimant  law  and  the  provisions  with  ref- 
erence to  the  recovery  of  taxes  actually  paid 
by  the  tax-title  holder  are  liberal,  and  protect 
the  purchaser  against  loss  in  most  cases  very 
effectually.  A  tax-title  lu^ep  Is  always  notl* 


fled  •when  he  makes  his  purchase  that  his 
title  comes  not  In  privity  with  that  of  the 
holder  of  the  govemment  titie,  but  adveiBe  to 
it.  He  may  not  be  Informed  with  r^erence 
to  the  particular  person  who  holds  that  title, 
but  that  some  one  holds  it  he  always  knows, 
^se  there  contd  be  no  tax  title.  Until  title 
passes  from  tbe  government,  the  state  has  no 
right  to  Impose  taxes  on  the  land.  They  are 
levied  as  a  chai^  against  private  property. 
He  who  would  build  up  an  independent  title, 
with  tax  proceedings  only  for  Its  foundation, 
must  look  to  the  legality  of  the  proceedings 
of  the  officers.  If  he  obtains  a  deed  valid  on 
Its  face.  Ave  years'  possession  under  It  cuts 
off  all  attacks  based  on  defects  In  prior  pro- 
ceedings. Fifteen  years'  undigputed  posses- 
sion where  the  opposing  party  rests  under 
no  disability  to  sue  may  give  a  perfect  title, 
even  though  the  deed  be  void  on  lt»  face. 
But  it  certainly  Is  a  novel  api^lcotion  of  the 
principle  of  estoi^l  to  bold  that  it  may  arise 
in  favor  of  a  tax-title  holder  through  con- 
troversies between  those  holding  or  claiming 
the  patent  title,  or  from  their  acts  with  each 
other,  based  on  misapprehensions  of  their  le- 
gal rights.  il^onducL  to  furnish  a  basis  for 
estoppel,  must  be  calculated  to  influence  the 
action  of  the  party  relying  on  It 

The  sixth  instruction  Is  faulty  because  It 
ignores  the  proposition  that  all  entries  of  town 
sites  are  for  the  benefit  of  tbe  occupants 
thereof,  and  asserts  that  a  town  site  may  be 
entered  solely  for  the  benefit  of  a  coriwrntlon, 
and  that  the  occuiwnts  may  hold  merely  for 
the  benefit  of  the  corporation,  without  hav- 
ing bona  fide  Individual  claims.  This  Is  not 
in  accordance  with  a  sound  interju^tatlon  of 
the  law  governing  the  entry  of  town  sites. 
They  are  not  entered  primarily  for  specula- 
tive corporations,  but  for  actual  settlers  en- 
gaged In  building  a  town.  The  seventh  In- 
struction Is  subject  to  the  same  criticism. 

We  think  the  record  ccmtalns  abundant  evi- 
dence tending  to  show  that  the  deed  from"  the 
probate  Judge  to  Marshall  and  others  was 
delivered  and  accepted.  It  was  placed  on  rec- 
ord, and  the  grantees  assumed  the  right  to 
plat,  distribute,  and  dispose  of  the  town  lots. 
In  fact,  our  attention  Is  not  called  to  any  evi- 
dence Indloflttng  that  tbe  deed  was  not  de- 
livered and  accepted.  The  Inatmctlons  of  the 
court  on  these  matters,  while  abstractly  cor- 
rect, do  not  seem  to  have  any  basis  of  fact  to 
rest  on. 

We  appreciate  the  force  of  the  suggestion 
in  the  brief  fbr  the  defendants  In  error  that 
the  plaintifF  corporation  appears  somewhat  In 
tbe  attitude  of  a  speculator  In  stale  titles, 
and,  as  such.  Is  not  entitled  to  any  special 
favor  from  the  court.  The  taw,  however, 
seems  to  allow  the  purchase  of  whatever  title 
a  vendor  may  have.  The  owner  never  loses 
his  title  by  mere  lapse  of  time  alone.  If  It  is 
unoccupied.  We  are  well  aware  that  the  taw 
relating  to  title  to  land  falta  far  short  of  ef- 
fecting an  equal  or  seemingly  equitable  dls- 
tribntion  of  the  ftce  of  the  earth  among  the 
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pet^ilak  ArbttruT  rales,  often  esceedlngly 
bush  Id  Ibelr  application,  fix  tbe  rights  of 
parUea.  ConrtB  are  not  at  liberty  to  take 
from  one,  and  give  to  anotber  whom  they 
deem  more  worthy,  nnleaa  the  established 
rules  of  law  sustain  his  right  In  the  eye  of 
tbe  law,  the  need  of  one  weighs  nothing  as 
against  the  strict  right  of  another,  who  may 
bave  absolutely  no  apparent  use  for  the  larop- 
erty  In  controTersy.  It  is  better  that  we 
should  adhere  to  and  enforce  the  law  as  we 
find  It  than  be  gaUty  of  any  disregard  of  Its 
principles,  for  the  purpose  of  attaining  what, 
as  IndlTldoals,  may  appear  to  ns  better  Jds- 
tlce.  The  plaintiff  appears  to  hare  the  legal 
right  to  an  Interest,  the  exact  extent  of  which 
we  Shan  not  attempt  to  determine,  In  the  land 
In  contFoversy.  Tbe  defendants  appear  to 
haTe  but  a  possessory  title,  wltb  nM  claims 
for  taxes  and  Improvements.  The  verdict 
was  the  result  of  erroneous  Instructions  as  to 
the  law.  The  Judgment  based  on  It  most  be 
reTersed.  and  the  cause  ronanded  for  a  new 
trlaL  All  the  Justices  concurring. 


(68  Kan.  SU) 

BSELBB  T.  TENS, 
(Bapreme  Cbnrt  of  Kansas.    Dec.  18,  1807.) 

CiTT  TKB1.SI7RIR— PiLIHO  BOMD. 

Under  a  statate  providing  that  a  cilr  treas* 
nrer  shall  give  a  bond,  to  be  approved  by  the  may- 
or, within  10  days  after  an  election.  It  la  a  tuffi- 
cimt  compliance  where  the  treasurer  gave  a  bond 
within  such  time,  which  was  approved  by  tbe 
mayor,  irtio  informed  him  that  he  must  procure 
as  additional  bond. 

(Mglnal  proceedings  In  qno  warranto  by 
Otto  a  Bedor  against  Amos  A.  Fenn.  On 
demurrer  to  petltioa  Overruled. 

3.  T.  O'Keefe^  J.  H.  Atwood.  and  J.  T. 
Hard,  for  plalntUT.  W.  A.  Porter  and  John 
W.  Haussermann,  for  defendant. 

PBR  OURIAH.  The  demarrw  to  the  plain- 
tiff's petition  must  be  overruled.  The  peti- 
tion shows  that  the  plaintiff  was  duly  elected 
treaaurer  ef  tbe  city  of  Leavm worth;  that 
he  gave  a  bond  on  the  15  th  of  April  following, 
which  was  approved  by  the  mayor.  It  is  con- 
ceded that  this  bond  was  filed  In  dne  time, 
but  It  Is  contended  that,  aa  the  mayor  In- 
formed the  plaintiff  that  he  must  procure  an 
additional  bond,  tbe  approval  amounted  to 
nothing;  that  the  additional  bond  was  not 
filed  until  May  10th,  which  was  more  than 
10  days  after  the  election;  and  therefore  it 
la  urged  that  tbe  plaintiff  failed  to  qualify 
within  tbe  time  required  by  tbe  statute  and 
tbe  ordinance  of  the  city.  The  statute  pro- 
vides that  tbe  treasurer  shall  give  a  bond  to 
be  approved  by  the  mayor.  He  did  file 
a  bond,  which  the  mayor  approved,  within 
due  time.  This  we  think  prevented  a  for- 
feiture of  tbe  office,  notwithstanding  tbe  fact 
that  he  was  notified  to  file  an  additional 
bond.  An  ordinance  of  the  city  requires  the 
tretsom  to  qoaiuy  bj  taking  tbe  oath  and 


giving  bond  within  10  days  after  election. 
Tbe  statute,  however,  g^ves  10  daya  after  no- 
tice of  his  dectton  within  which  to  gnall^. 
It  also  provides  that  the  certificate  of  Sec- 
tion shall  be  Issued,  signed  by  the  nuTor  and 
clerk,  to  the  person  receiving  the  bdgliest 
number  of  votes  as  shown  by  the  canvass 
thereof.  So  far  as  the  ordinance  confllcti 
with  tbe  statute  It  must  give  way.  The  sec- 
ond bond  appears  to  have  been  given  before 
tbe  certificate  of  Section  was  delivered  to 
the  plaintiff.  We  are  not  prepared  to  say 
that  this  bond  was  not  also  filed  In  time  to 
prevmt  a  forftoltnre  of  tbe  office.  There 
clearly  has  been  no  purpose  on  the  part  of 
the  idalntiff  to  refuse  to  accept  the  office, 
and  he  Is  not  chargeable  wltb  soch  neglect 
aa  amoonts  to  a  refusal  to  accept.  TIw  de- 
murrer to  OTerroled. 


CES  KuL.  817) 

MASON  V.  KANSAS  CITZ  a  BT.  GO.  et  aL 
(Supreme  Court  of  Ksnsss.    Dec  11, 1807.) 

JlTDOHSirT— PBTITIOir  TO  SUBTAtN. 

A  Judgment  obtained  on  a  petition  contain- 
ing no  averments  abowiog  liability  oa  the  part 
of  defradant  will  be  set  aside. 

Error  from  district  court,  Wyandotte  coun- 
ty; H.  L,  Aldoi,  Judge. 

Action  by  James  M.  Mason  against  tbe 
Kansas  City  ClreoJar  Railway  Company  and 
others.  There  was  an  order  setting  aside  a 
Judgment  against  defendant  Nicholas  McAI- 
pine,  and  plaintiff  brings  error.  AfDrxned. 

Jamea  M.  Maaon,  In  proi  per.  UcGteew, 
Watsm  A  Wataon,  tm  defbndanta  In  wtw. 

PBR  CURIAM.  This  proceeding  Is  brought 
to  obtain  a  review  of  a  rollng  vacating  and 
setting  aside  a  Judgment  uid  enjoining  a  sale 
ot  property  1^  ttm  plaintiff  made  dioennder. 
The  only  qneatton  presented  Is  wbetlm  plain- 
tUTa  petition  warranted  a  money  Judgment 
against  UeAlplne.  It  eontidns  avennenti 
showing  a  liability  on  the  part  of  two  xall- 
road  oompantea  to  plahitiff,  bat  none  stating 
a  llablUty  against  UcAlplne.  He  and  aOia 
persons  were  named  as  defendants,  and,  whUe 
the  allegatltHis  of  ttie  petition  might  have  au- 
thorized a  Judgment  coajolnlng  tbem  tnm 
transferring  or  dlspoebtg  of  property,  the 
Judgment  for  95,07Bi30,  roidered  against  Hc- 
Alplne,  was  not  within  the  tasoea  In  the  caae^ 
and  tbte  district  court  committed  no  errcv  In 
setting  It  adde.  OUle  Bmmons,  58  Kan. 
118,  48  Pae.  Beg.  Judgment  affirmed. 


(S8  Kaa.  817) 

FARWELL  V.  lAIRD, 
(Supreme  Court  of  Kansas.  Dec.  11,  1897.) 
Appbal  and  Error— Fbiotiob—Filino  Opimoss- 
Tbe  law  does  not  require  that  the  reasons 
for  ralinga  on  motions  and  interlocntoty  proceed- 
ings BbalT  be  written  out  and  filed;  and  the  right 
to  determine  whether  sndk  mllngs  are  of  snffl- 
elait  interest  or  Importance  to  jostify  eptnleas 
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■etttDff  toTtb  HiB  limn  of  court  ii  thcrcCoH 
feserved. 

Motion  for  rehearing.  Overruled. 
For  former  opinion,  see  49  Pac. 

PER  CURIAM.  The  first  motion  for  re- 
heaitaff  In  thU  case  !■  a  repetition  of  the 
brief  and  a^meat  of  defendant  In  enoi  in 
his  motion  to  dlsmin.  Doe  consideration  was 
Kiren  to  all  ttie  points  made  in  favor  of  the 
motion  to  dismiss,  not  only  after  Its  svb- 
misBkm  along  with  the  caon,  bat  upon  the 
prerious  hiring  of  the  motion,  whoi  it  was 
submitted  alone  In  adrsnce  of  the  bearing 
of  ttie  cause.  The  motion  to  dismiss  was 
held  to  he  not  well  taken,  and  is  stUl  so  hdd. 

Complaint  Is  made  that  the  court  did  not 
set  forth  Its  views  upon  the  motion  in  a 
formal  oiMnlon.  The  law  does  not  xeqolre 
that  the  reasons  for  the  court's  ralhigs  npon 
motions  and  interlocutory  proceedings  be 
written  ont  and  filed.  To  do  so  would  Im- 
pose m  Irardensome  taa^  without  accomplish' 
Ing  any  md  of  value  or  Interest  to  the  legal 
profession  or  to  the  puUlc  The  court  re* 
serves  to  Itself  the  right  to  determine  wheth- 
er rulings  upon  motions  to  dismiss,  and  the 
like,  are  of  sQffldent  Interest  w  Importance 
to  Justify  <qdnlons  setting  forth  their  views, 
snd  It  hcdds  Itself  competent  to  make  such 
detemilnatlon  without  any  suggestions  from 
conned. 

OAe  defendant  In  error  has  also  Died  an 
additional  motion  for  rehearing,  In  which 
complaint  Is  made  that  the  InstmcticMis  of 
the  court  and  the  rulings  upon  eviaence  of 
which  plofntitr  In  ertpr  complains  wen  not 
excepted  to  by  him,  and  tlierefore  cannot 
constitute  a  basis  for  the  reversal  of  the  Judg- 
ment. The  statement  of  facta  mode  by  the 
CO  art  In  Us  ofdnlon  was,  for  the  purpose  of 
presenting  the  merttorioQS  question  In  the 
case,  in  as  succinct  a  form  as  possiUe.  That 
question  was  whether  the  Pn^jipg*  of  a  Jus- 
tice of  the  peace,  made  upon  a  iweHmlnary 
Mai  of  a  crhnliMl  casc^  nt  the  lack  of  proh- 
aMe  caose  to  believe  the  defendant  guilty, 
were  admlssIUe  theresfter  in  a  suit  for  ma- 
liciouB  prosecution,  in  sun><nt  of  the  claim 
of  lack  of  probable  cause.  We  might  have 
elaborated  the  statement  of  facts  by  show- 
ing that,  upon  the  close  of  the  trial  of  the 
cas^  the  defendant  moved  the  court  to  di- 
rect a  Terdlct  In  his  favor,  which  motion  the 
court  overruled,  and  to  which  ruling  the  de- 
fendant excepted,  as  set  forth  on  page  20 
of  the  record.  We  might  also  have  advert- 
ed to  the  feet  that  defendant  moved  for  a 
new  trial,  because  the  verdict  agabist  him 
was  ctmtrary  to  law,  and  not  supported  by 
the  evidence,  which  motion  was  overruled, 
and  to  which  ruling  the  defendant  excepted, 
which  matters  are  set  forth  on  pages  41  and 
42  of  the  record.  It  shortened  and  made 
clearer  the  statement  of  the  case  to  present  it 
In  the  mode  adopted,  even  though  the  ot>- 
Jection  to  the  admission  of  the  Justice's  find- 
ings was  general,  as  counsd  pointed  out. 


and  even  though  the  enoneoos  Insh^etloa 
In  question  was  not  excepted  to.  Counsel 
have  no  merltorloua  ground  upon  which  to 
ask  for  a  rehearing  of  this  case.  The  pre- 
cise qnestton  discussed  by  them,  to  wit,  the 
a^nlssiUUty  of  the  Justices'  findings,  was 
passed  opon  by  the  court,  after  full  constd- 
mtion  of  their  views  and.  the  authorities 
cited  hy  them;  and  their  complaint  that  the 
court  should  have  based  its  Judgment  upon 
a  difEa%nt  form  of  presentation  of  the  same 
errors  Is  decidedly  fault-finding  and  queru- 
lous, niere  vras  not  a  sdntUla  of  testimony 
in  the  case  tending  to  show  lack  of  probaUe 
cause  to  believe  the  defendant  on  trial  be- 
fore the  Justice  (the  defendant  In  error)  guilty, 
and  we  are  entirely  satisfied  with  the  fonnor 
decision  of  the  case.  The  motion  for  re- 
hearing is  therefore  overruled. 


RASDELL  et  al.  t.  SHUMWAT. 
(Supreme  Court  of  Kshms.    I>ec  11.  189T.) 
Advbkbb  Posskss]ox-~Fbnok  Line. 
Adverse  possesslOD  to  a  strip  of  Iftod  along 
one's  boundan'  is  not  obtained  ny  the  erection 
of  a  fence  Inclosing  it  under  a  mistake  as  to  the 
location  of  the  tme  line,  when  the  parbr  claim- 
ing adversely  brings  no  claim  to  the  steq>  to  the 
notice  ot  the  bolder  of  the  legal  title. 

Error  from  court  of  appeals.  Northern  de- 
partment. Eastern  division. 

Action  of  ejectment  by  H.  E.  Shumway 
against  Maggie  Rasdell  and  John  Rasdell. 
The  court  of  appeals  affirmed  a  Judgment  for 
phihitur  (49  Pac  631),  and  defendants  bring 
error.  Afibmed. 

Bw  F.  Hudson,  for  plaintiffs  in  error.  Wag^ 
gener,  Horton  ft  Orr.  tor  defendant  In  error. 

FEB  CURIAM.  This  was  an  action  of 
^ectment  to  recover  possession  et  a  narrow 
strip  of  ground  forming  a  portion  of  a  lot 
in  the  dty  of  Atchison,  dalmed  by  defend* 
ant  In  error,  bat  which  bad  hem  for  more 
than  16  years  In  the  possession  of  ptolntUfa 
in  error,  and  iq>on  wUch  dnring  the  time  of 
their  possession  they  hod  erected  some  man 
Imiwovements,  of  Inconsiderable  value.  The 
plalntiflb  In  error  boui^t  two  lots  adjoining 
the  strip  in  1OT3,  which  lots  at  the  time  of 
their  purchase  were  Inclosed  vrith  a  fence 
which  included  the  strip  of  ground  In  ques- 
tion. The  district  court  fbund  that  the  ereo* 
tion  of  the  fence  on  the  lots  claimed  hy  d»; 
fendant  In  error,  so  as  to  exclude  the  strip, 
and  throw  it  into  the  Indosure  along  irith 
the  lots  of  plaintiffs  in  error,  was  a  mistake, 
made  by  the  owners  of  the  atrip  and  the  ad- 
joining lot.  respectively,  as  to  the  location 
of  the  true  line,  and  was  not  done  with  a 
knowledge  of  the  facts,  for  the  purpose  of 
surrendering  the  possfwglon  of  the  strip;  and 
also  found  that  plaintiffs  In  error  made  no 
claim  to  such  strip  of  ground  until  a  short 
time  before  the  bringing  of  the  action.  This 
is  an  epitome  of  the  findings,  not,  boweveri 
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of  the  language,  of  the  court  The  district 
court  gave  judgment  for  the  plaintiff  <the  de- 
fendant In  eiTor  here),  and  the  court  of  ap* 
peals,  upon  a  review  of  the  case,  affirmed 
BDch  JudgmCTt.  We  likewise  affirm  It.  The 
facts  as  found  by  the  district  court  bring  the 
case  within  the  iirlnclples  of  Winn  t.  Abeles, 
85  Kan.  85.  10  Pac.  448. 


MAIIER  et  al.     INTERSTATE  SWITCH  CO. 
<Sapreme  Court  of  Kansas.   Dec  11,  1807.) 

Fleadixo— Ahbk  DHBXT—pARTiBa— Names. 

1.  It  WR8  not  an  abuse  of  discretion  to  permit 
a  plaintiff  styled  "Interstate  Sn-itch  Company  of 
MisBOuri"  to  amend  by  striking  oat  the  words 
"of  Missouri,"  where  those  words  were  not  a 
part  of  its  corporate  name. 

2.  "Interstate  Switch  Company."  a  MIsaoari 
corporation,  was  not  in  law  a  party  defendant 
In  an  action  against  "Tne  Interstate  Switch 
Company,"  which  was  the  name  of  a  Kansas  cor- 
poration. 

Error  from  district  court,  Wyandotte  coun- 
ty; H.  It.  Alden,  Judge. 

Action  by  Interstate  Switch  Company 
against  Samuel  Maher  and  another.  There 
was  a  Judgment  for  plaintiff,  and  defend- 
ants bring  error.  Affirmed. 

James  M.  Mason,  for  plaintiffs  in  error. 
Silas  Porter,  for  defendant  In  error. 

PER  CURIAM.  The  record  brought  to 
this  court  shows  very  clearly  that  there  are 
two  corporations,— one  with  a  charter  ot>- 
talned  In  Kansas,  under  the  name  of  "The 
Interstate  Switch  Company";  the  other  In 
Missouri,  under  the  name  of  "Interstate 
Switch  Company."  While  both  corporations 
were  organized  to  effect  the  same  object,  the 
ownership  of  the  stock  was  not  identical. 
Nor  can  It  be  held  as  a  matter  of  law  that 
they  were  a  single  entity.  There  is  no  claim 
that  they  were  ever  consolidated.  There 
was  DO  abuse  of  discretion  in  permitting  the 
plaintiff  to  amend  the  petition  by  striking 
out  the  words  "of  Missouri"  In  designating 
the  name  of  the  plaintiff.  The  defendants  cer- 
tainly could  not  have  been  misled  or  sur- 
prised. We  think  the  court  was  right  in 
holding  that  the  Missouri  corporation  was 
not  served  with  process  In  the  former  case. 
In  fact,  It  was  not  a  party  to  the  action. 
The  corporation  named  in  the  petition  was 
••The  Interstate  Switch  Company,"  which 
was  the  correct  designation  of  the  Kansas 
corporation.  There  is  nothing  In  the  record 
showing  that  an  amendment  of  the  sheriff's 
return  of  service  of  summons  In  the  action 
In  which  the  Judgment  was  rendered  could 
have  been  made  which  would  have  benefited 
the  plaintiffs  In  error.  It  does  not  appear 
that  any  valid  service  was  In  fact  made. 
But,  even  If  there  were  error  In  that  ruling, 
It  Is  an  error  In  the  former  case,  and  not  In 
this  one;  this  being  an  Independent  action 
to  enjoin  the  enforcement  of  the  Judgment 


rmdered  In  that  case.  We  find  so  error  in 
the  record*  and  therefore  affirm  the  Judg- 
ment 


(SBKaa.768) 

ATCHISON,  T.  &  S.  P.  R.  CO.  T.  OSBORN. 

(Supreme  Court  of  Kansas.    Dec.  11,  1807.) 

Ri.iLROAD8  —  Fires  —  Xeolioe>'ce  —  Etidksicb  — 
Declakation's  of  Aobsts— Valub. 

1.  In  showing  the  quantity  and  value  of  wheat 
alleged  to  have  been  destroyed  by  fire,  a  witness 
should  be  confined  to  tils  individual  knowledge 
and  judgment,  and  not  permitted  to  give  the 
estimate  or  conclusion  of  another,  who  also 
made  an  examination  as  to  quantity  and  value. 

2.  Wh«i  It  is  claimed  that  a  certain  engine,  in 
charge  of  a  particular  engineer,  was  defective, 
and  was  so  negligently  managed  as  to  unnecessa- 
rily throw  out  fire,  from  which  damage  result- 
ed, testimony  of  the  condition  of  another  en^oe. 
or  of  the  careless  conduct  of  other  engineera^  is 
ordinarily  not  admissible. 

3.  The  declarations  of  tiie  section  foreman  and 
depot  agent  of  the  railroad  company,  made  after 
the  fire  occurred,  in  regard  to  the  condition  and 
management  of  the  enBfine,  and  which  had  no 
connection  with  the  business  committed  to  them, 
are  mere  hearsay. 

(Syllabus  by  the  Court.) 

Error  from  district  conrt,  Harper  connl^; 
G.  W.  McKay,  Judge. 

Action  by  M.  H.  Osborn  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railroad  Company 
to  recover  damages  for  the  destruction  of 
wheat  by  a  fire  started  by  one  of  defendant's 
locomotives.  Krom  a  Judgment  for  plaintiff, 
defendant  brings  error.  Reversed. 

A.  A.  Hnrd  and  Stambaugh  ft  Hnrd.  for 
plaintiff  In  error.   Sankey  ft  Campbell,  for 

defendant  In  error. 

JOHNSTON,  J.  M.  H.  Osborn  brought 
this  action  against  the  Atchison,  Topeka  & 
Santa  F6  Railroad  Company  to  recover  dam- 
ages for  the  destruction  of  several  stacks  of 
wheat  by  a  fire  alleged  to  have  been  negli- 
gently started  by  one  of  the  company's  loco- 
motives. The  wheat  was  stacked  on  Os- 
born's  premises,  which  adjoined  the  right  of 
way  and  depot  grounds  of  the  railroad  com- 
pany at  Danville;  and  It  appears  that  the 
Ure  started  Immediately  after  a  passenger 
train  of  the  company  bad  passed  over  the 
road,  and  departed  from  that  station.  The 
acts  of  negligence  charged  were;  First,  care- 
less management  of  the  engine;  second,  de- 
fective engine,  and  negligently  falling  to  em- 
ploy suitable  means  to  prevent  the  escape 
of  fire  therefrom;  and,  third,  negligently  al- 
lowing dead  grass  and  other  combustible 
matter  to  remain  on  the  right  of  way.  The 
ground  relied  upon  at  the  trial,  and  the  only 
negligence  found  by  the  Jury,  was  "careless- 
ness in  handling  the  engine."  It  appears 
that  the  stubble  remaining  after  the  wheat 
was  cut  was  aI>out  15  inches  high,  and  there 
had  grown  up  In  It  a  tickle  grass,  which  had 
ripened,  and  was  very  dry  and  combustible, 
when  the  fire  occurred.  The  agent  of  the 
company  had  requested  the  plaintiff  to  plow 
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lae  somrds  fmr  the  protection  of  his  wheat; 
and,  after  the  agent  had  promised  to  pay 
him  at  the  rate  of  f3  per  day  for  plowlns 
fire  fouda.  he  i^owed  two  sett  of  farrows 
near  the  right  of  way,  after  which  the  em- 
plorte  of  the  company  burned  out  the  stub- 
ble and  graaa  between  the  furrows,  thus 
making  a  Are  guard  about  100  feet  wide.  Al- 
though Osbom  was  plowing  on  either  side 
of  the  stacks  near  the  time  of  the  fire,  no 
guards  were  plowed  immediately  around  the 
stacks;  nor  was  any  plowing  done  across 
the  eai  of  the  unplowed  ground,  which  ex- 
tended to  the  right  of  way,  other  than  the 
fire  guard  already  mentioned.  There  was 
testimony  tending  to  show  that  an  Inspection 
was  made  shortly  before  and  shortly  after 
the  fire,  from  which  It  appeared  that  the  en- 
gine was  In  good  condition,  and  also  that  It 
was  BU|q»lied  with  modem  improvements  cal- 
culated to  prevent  the  escape  of  fire.  Sfwn 
after  the  fire,  Osbom  procured  nine  of  bis 
neighbors,  who  met,  and  measured  the  ground 
from  which  the  wheat  was  taken  that  was 
destroyed,  estimated  the  number  of  bushels 
that  were  In  the  stacks,  the  value  of  the 
wheat  and  the  value  of  the  straw;  and  their 
couclusionB,  being  reduced  to  writing,  were 
signed  by  all  the  parties  participating.  At 
the  trial  of  the  case,  several  of  these  per- 
sons were  called  as  witnesses,  and  were  per- 
mltted  to  testify  as  to  the  written  memoran- 
dum of  the  estimate  which  all  tbese  parties 
had  united  in  malting.  Some  of  the  wit- 
nesses had  personal  knowledge  of  the  oitent 
of  tbeground  from  whlt^thebnmtwbeatwaa 
taken,  «id  bad  also  seen  the  wheat  growing, 
and  knew  something  of  its  character  and  qual- 
ity. Some  of  them  had  assisted  In  harvest- 
ing the  same,  and  were  therefore  well  auall- 
fled  to  judge  of  the  acreage,  as  well  as  the 
quantity  and  qualll^  of  the  wheat  destroyed. 
While  the  witnesses  were  not  warranted  In 
giving  the  Gonduslons  reached  by  others,  It 
was  competent  for  them  to  refer  to  the  wri^ 
ten  memorandum  made  at  the  time  the 
ground  was  measured,  to  refresh  their  recol- 
tectlons.  Having  referred  to  It  for  that  pur- 
pose, they  could  only  testify  as  to  their  own 
knowledge  and  their  own  Judgment  so  far 
as  the  same  was  competent  Some  of  them, 
who  had  little  knowledge  as  to  the  quality 
or  value  of  the  wheat  or  of  anythli^  except 
the  extent  of  the  land  from  which  it  was  cut 
testified,  and  apparently  based  their  jndg^ 
ment  upon  the  conclusions  of  others.  To 
that  extoit  their  testimony  was  Incompe- 
tent There  was  a  great  deal  of  testimony 
as  to  the  quality  and  quantity  of  wheat  and 
not  muelt  dispute  upon  that  question;  and 
therefore  It  Is  contended  that  the  error.  If 
any,  la  not  sufficiently  mat«*ial  to  require  a 
reversal.  In  view  of  the  other  questions 
which  arise  in  the  case,  it  Is  not  necessary 
to  determine  whether  this  Incompetent  testi- 
mony is  prejudicially  erroneous. 

One  of  the  witnesses  was  permitted  to 
atato  that  the  enginea  of  the  company  bad 


frequently  started  fires  at  Danville,  and  that 
the  day  before  the  occurrence  of  this  fire, 
one  had  been  started  near  the  station.  It 
did  not  appear  that  the  fire  mentioned  by  the 
witness  was  from  the  same  engine  which  it 
is  claimed  started  the  fire  In  question,  nor 
that  the  engine  was  operated  by  the  same 
engineer.  The  condition  of  other  engines,  or 
the  methods  of  other  engineers,  on  other  oc- 
casions, has  little,  if  any,  bearing,  and  would 
not  aid  the  Jury  in  determining  the  Issues 
presented  In  this  case.  The  fact  if  it  be  one, 
that  other  engineers  had  been  careless,  does 
not  prove  negligence  on  the  part  of  the  one 
in  charge  of  the  engine  which  passed  near 
the  time  of  the  fire;  and,  as  carelessness  in 
the  management  of  the  engine  was  the 
ground  of  recovery,  such  testimony  may 
have  been  prejudicial.  Other  testimony  re- 
lating to  the  management  of  the  engine,  of 
an  erroneous  and  very  prejudicial  character, 
was  admitted.  The  plaintlft  below  was  per- 
mitted to  give  the  declarations  of  the  section 
foreman  and  of  the  local  agent  with  respect 
to  the  throwing  of  fire  from  the  engine.  He 
testified  that  they  told  bim  that  on  the  day 
the  fire  burned  the  wheat  "the  engine  was 
throwing  fire  all  along  the  rood,"  and  they 
had  "Just  come  from  a  fire  up  east."  An- 
other witness  was  permitted  to  give  the  sub- 
sequent declarations  of  the  agent  to  the  ef- 
fect tiiat  the  cause  of  the  fire  was  the  poor 
coal  that  was  being  used  In  the  engine. 
These  declarations  related  to  the  manage- 
ment of  the  engine  from  which  It  is  said  the 
fire  was  thrown,  and  on  the  day  the  fire  oc- 
curred. It  is  claimed  that  the  engineer  was 
applying  steam  annecessariiy,  and  so  hand- 
ling his  engine  when  he  was  opposite  the 
land  on  which  the  stecks  stood  as  to  throw 
out  fire.  Tesdmony  that  he  was  so  man- 
aging it  that  It  was  throwing  out  fire  along 
the  road  before  reaching,  and  after  leaving, 
Danville,  on  that  day,  would  have  an  Impor- 
tant bearing  on  the  case,  and  would  naturally 
Influence  the  Jury.  Neither  the  sectloD  fore- 
man nor  the  depot  agent  had  anything  to  do 
with  the  care  or  management  of  the  engine, 
and  the  fact  that  they  were  In  other  branches 
of  the  company's  service  did  not  render  com- 
petent any  subsequent  statements  or  admis- 
sions made  by  them  as  to  the  cause  of  the 
fire,  or  the  carelessness  of  the  engineer.  The 
declarations  did  not  relate  to  matters  within 
the  scope  of  their  agency  or  auttaority,  and, 
having  no  connection  with  the  business  com- 
mitted to  them,  can  have  no  binding  effect 
upon  the  company.  They  were  made  after 
the  fire  occurred,  and  are  in  no  sense  a  part 
of  the  res  gestm,  but  ore  mere  hearsay  testi- 
mony, and  should  have  been  excluded.  Rail- 
way Co.  T.  Fray,  35  Kan.  700,  12  Pac.  88; 
Tennis  v.  Railway  Oo.,  45  Kan.  SOS,  25  Pac 
876;  BaUroad  Go.  t.  Wilkinson,  66  Kan.  83, 
89  Pac.  1013. 

Hie  testtmony  of  David  Morgan  afl  to  the 
condition  of  the  engine,  and  whether  It  had 
the  latest  Improvonente  to  prevent  the  emia- 
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slon  of  sparks  of  fire,  was  rejected.  It  was 
stricken  oat  upon  the  ground  that  the  wit- 
ness bad  not  shown  himself  to  be  competent 
to  testify  upon  the  subject.  In  thlg  we  think 
there  wfla  error.  He  was  familiar  with  loco- 
motives, and  had  been  a  bollermaker  for 
about  15  years;  had  acted  as  bollermaker 
and  Inspector  for  the  plaintiff  In  error  be- 
tween 4  and  6  years,  during  which  time  his 
duties  were  to  examine  nettings,  ashpans, 
stacks,  and  dampers,  end  to  Inspect  the  en* 
glnes  which  came  In  and  went  out,— as  to 
their  condition.  There  was  no  contrary  tes- 
timony as  to  his  qualifications,  and,  in  view 
of  that  which  has  been  related,  we  think  he 
was  competent  to  give  an  opinion  as  to  the 
condition  of  the  engine,  and  the  appliances 
with  which  it  was  supplied  to  prevent  the 
escape  of  Are.  Some  other  objections  are 
raised,  which  we  do  not  deem  it  necessary 
to  notice:  but  for  the  errors  mentioned  the 
Judgment  will  be  reversed,  and  the  cause  re- 
manded for  another  trial.  All  the  juadcea 
concurring. 


<i8KuLflO»> 

In  re  PALMETEB. 
(Supreme  Ck)art  of  KanMB.    Dec.  11,  1897.) 
Poi-icK  JUDOK— Power  to  PnxisH  tor  Contempt. 

1.  The  power  of  a  police  judge  to  imprison  for 
contempt  cannot  peat  on  mere  implication  or  in- 
ference, but  must  be  clearly  expressed  in  the 
statute. 

2.  The  general  welfare  clause,  which  authorizes 
a  cltr  council  to  enact  snch  ordinances  as  may 
be  deemed  expedient  for  maintaining  the  peace, 
«ood  government,  and  welfare  of  the  city,  and  its 
trade  and  commerce,  does  not  authorise  the  city 
council  to  confer  power  upon  the  police  judge  to 
adjudge  a  person  guilty  of  contempt,  and  to  im- 
prison him  therefor, 

(Syllabus  by  the  Court) 

Petition  by  Frank  Palmeter  for  a  writ  of 
halieas  corpus.    Petlticmer  discharged. 

J.  P.  McLaughlin  and  H.  B.  Hughbanks, 
for  petitioner.    C.  8.  Martin,  for  respondent 

JOHNSTON,  J.  Frank  Palmeter  was  im- 
prisoned under  an  order  of  the  police  judge  of 
Osage  City,  and  In  this  proceeding  he  seeks 
release;  alleging  that  the  order  Is  invalid,  and 
his  imprisonment  illegal.  There  Is  an  or- 
dlnance  In  Osage  City,  a  city  of  the  second 
class,  prohibiting  the  sale  of  Intoxicating  liq- 
uors. Another  ordinance  In  relation  to  the 
enforcement  of  said  ordinance  contaius  a  pro- 
vision that  if  the  city  attorney  has  good  rea- 
son to  believe  that  any  ordinance  of  the  dty 
has  been  violated,  and  be  is  unable  to  procure 
any  person  to  make  complaint  for  the  viola- 
tion, he  may  apply  to  the  police  judge  to  Issue 
a  subpoena  to  any  person  whom  the  city  at- 
torney may  have  reason  to  believe  has  knowl- 
edge or  Information  of  such  violations,  to  ap- 
pear before  the  police  judge  and  answer  such 
questions  as  may  be  asked  by  the  city  attc^m^ 
concerning  the  violation  of  the  ordinance. 
The  city  attorney  applied  to  the  police  Judge, 
vtatins  that  he  had  reason  to  believe  that 


there  had  been  unlawfal'  sales  ot  Intoxicating 
Hqnorg  within  the  city,  and  that  be  had  bees 
unable  to  procure  any  person  to  make  com- 
plaint for  nuch  violations,  and  requesting  Uie 
police  Judge  to  issue  subpoenas  for  Frank 
Palmeter  and  others  to  appear  and  answer 
nnder  oath  all  questions  put  to  them  by  the 
city  attorney  concerning  violations  of  an  or- 
dinance. Frank  Palmeter  falling  to  ai^ar, 
he  was  arrested  and  brought  before  the  police 
Judge,  but  he  refused  to  be  sworn  or  to  give 
any  evidence,  whereupon  the  police  Judge 
found  and  adjudged  Palmeter  to  l>e  guilty  of 
contempt,  and  committed  him  to  the  city  pris- 
on. There  Is  a  provision  In  the  ordinance  mak- 
ing the  disobedience  of  such  a  subpoena,  and  a 
refusal  to  he  sworn,  a  contempt,  and  aatborlK- 
Ing  the  police  Judge  to  adjudge  punishment 
for  the  same  by  Imposing  a  fine  not  exceed, 
ing  $25,  or  by  Imprisonment  in  the  city  prison. 
The  legality  of  the  imprisonment  depends  up- 
on tiie  validity  of  the  city  ordinance  whldi 
undertakes  to  confer  on  the  person  acting  as 
police  Judge  the  power  to  punish  for  contempt. 
The  police  Judge  was  not  acting  In  the  capad. 
ty  of  a  court,  nor  was  the  subpoena  Issued  in 
a  prosecution  Instituted  In  the  police  court 
No  prosecution  had  l>een  began.  The  purpose 
of  the  Inquiry  before  the  police  Judge  was  to 
assist  the  city  attorney  in  obtainii^  Informa- 
tion upon  which  to  base  a  proposed  prosecu- 
tion, or  to  enable  him  to  determine  whether  a 
prosecution  would  be  Justified.  The  statute 
confers  power  on  the  police  Judge  to  punish 
for  contempt  offered  to  him  while  holding 
court,  or  to  process  Issued  hy  him.  Gen.  St. 
188D,  par.  856.  In  the  same  connection  the 
statute  provides  when  and  how  prosecutions 
shall  be  instituted  In  the  police  court,  and  also 
for  the  process  to  be  issued  In  such  cases; 
but,  as  we  have  seen,  no  prosecution  had  been 
begun,  nor  had  any  process  such  as  Is  provld* 
ed  for  In  the  statute  been  Issued.  The  au- 
thority for  the  Inquiry  undertaken  by  the  po- 
licejudge  is  not  expressly  conferred  bythe  Btat> 
ute,  and  there  is  no  autiiority  to  Imprison  the 
petitioner  for  contempt,  unless  the  ordinance 
confers  It  The  al)senre  of  express  legisla- 
tive authority  for  the  passage  of  an  ordinance 
conferring  i>ower  to  punish  as  for  contMupt  U 
conceded,  but  it  Is  contended  by  the  dty  at- 
torney that  Implied  authority  can  be  found  In 
the  general  welfare  clause,  providing  for  the 
passage  of  such  ordinances  as  may  be  deemed 
expedient  for  maintaining  peace,  good  govem- 
ment,  and  the  welfare  of  the  city.  Gen.  St. 
1889.  par.  824.  Can  power  of  this  characteaf 
rest  on  mere  Implication  or  Inference?  To  ad- 
judicate a  case  of  contempt,  and  Imprlsoa 
therefor,  is  generally  held  to  be  the  highest 
exercise  of  judicial  power.  The  le^siature 
can  create  courts  Inferior  to  the  supreme 
court,  and  in  certain  ca^es  can  vest  [>ower  of 
this  character  In  judicial  InstrumentaliUea. 
Where  the  power  to  imprison  for  contempt 
rests  upon  statute,  as  in  this  case.  It  is  gen- 
erally held  that  It  is  not  to  be  Inferred,  but 
must  be  clearly  expressed.    Theax  to  certain 
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17  room  to  doabt  whether  the  legtelatore  can 
delegate  to  a  city  council  the  power  to  create 
a  tribunal,  and  Test  it  wtth  Judicial  power  of 
this  character;  but,  however  that  may  be,  It 
Is  clear  to  uB  that  no  such  power  is  delegated 
by  the  general  welfare  clause  above  referred 
to.  Its  terms  are  of  the  most  general  charac- 
ter, and  while  it  has  been  liberally  construed, 
as  applied  to  ordinances  enacted  for  the  pres- 
ervation of  peace  and  good  ordM-.  its  meaning 
cannot  be  ractended  to  cover  a  power  t(X  which 
thoe  must  be  repress  legislative  authority. 
We  conclude,  therefore,  that  tiie  city  ordi- 
nance did  not  confer  power  on  the  police 
Judge  to  punish  the  petitioner  for  contempt, 
and  that  the  imprisonment  is  illegal.  The  pe- 
titioner wtil  be  discharged.  AH  the  Justices 
cmconlng; 


UcDOXAU)  t.  OmZBNS'  NAT.  BANK  OF 
CONCORDIA.   (No.  10,882.) 
(Supreme  Covxt  of  B^nsaa.   Dec.  11, 1807.) 
CoirriNOAKai— Want  ov  DtLtessos. 
"Where  a  sale  was  made  on  May  7th,  and  a 
motion  to  set  It  aside  was  filed  October  1st  a 
continuaoce  to  allow  the  person  making  the  mo- 
tion to  procure  testimony  was  properly  denied. 

Error  from  district  court,  Cloud  coxmty; 
P.  W.  Storgea,  Judge. 

Action  by  the  Citizens'  National  Bank  of 
Concordia  and  others  against  Charles  W. 
MtiDonakL  From  an  order  refusing  a  con- 
ttaoance,  defendant  brings  error.  Affirmed. 

Charles  W.  McDonald,  In  pro.  per.  Cald- 
well, Wnmoth  ft  Aekley,  for  defendants  in 
error. 

PER  CURIAM.  We  find  no  error  in  re- 
fnslDg  a  continuance  of  the  hearing  on  the 
motlonB  to  conflim  and  set  aside  the  sale  In 
qoeBtlon  In  this  case.  Between  the  date 
of  the  sale,  May  7, 18M,  and  the  time  when 
the  motions  were  filed,  on  the  lat  of  October 
ftdlowlng,  the  defendant  had  ample  time  to 
procure  testimony.  If  he  Intended  to  con- 
test the  conflnnatton,  be  knew  what  he  had 
to  meet  when  the  sheriff's  retain  was  made, 
as  well  as  after  the  motions  were  filed;  and 
the  time  when  Ills  motion  to  set  adds  the 
sale  was  filed  was  entirely  witbln  his  own 
control.  No  question  of  law  Is  presented  on 
the  merits  of  the  motion.  The  order  Is  af- 
fixmed. 


Mcdonald  v.  citizens'  nat.  bank  of 

CON'CORDIA  et  al.    (No.  10.333.) 
(Supreme  Court  of  Kansas.    Dec.  11,  1897.) 
ExBccTiONB  —  SoKRiFr'a  Sale  —  Cosfirmatiok  — 

EltKOR  IN  DaSTIS". 

An  order  denying  the  confirmntion  of  a  sale 
on  execution  wlU  be  rerersed  where  no  reason 
was  apparent  from  the  record  or  suggested  by 
counsel  why  such  sale  should  not  have  been  con- 
firmed. 

Error  from  district  court,  CAoud  county;  F. 
W.  Sturges,  Jud^ 
MP.-19 


AcUon  by  the  Citizens'  National  Bank  of 
Concordia  and  another  against  Charles  W. 
McDonald.  Defendant's  motion  for  the  con- 
Ormation  of  a  sale  on  execution  was  denied, 
and  he  brings  error.  Reversed. 

Keunett,  Feck  &  Matson  and  C.  W.  Mc- 
Donald, for  plaintiff  la  error.  Caldwell,  Wit- 
moth  &  Ackley  and  J,  W.  Sheafor,  for  de* 
f  endants  In  error. 

PBB  CURIAM.  The  brief  of  the  defend- 
ants In  error  has  little  in  It  with  reference  to 
the  niMlts  of  the  case,  but  the  space  Is  al- 
most entirely  devoted  to  objections  to  the 
coDslderatloai  of  the  errors  alleged.  It  Is  said 
that  there  was  abundant  evldoice  offered  out- 
side the  record  in  this  case  to  convince  the 
trial  court  that  the  sale  should  not  be  con- 
firmed. It  is  then  argned  that  the  case-made 
does  not  contain,  nor  purport  to  contain,  all 
the  evidence.  The  case-made,  howev^,  «- 
plldtly  states  In  two  places  that  it  contains 
all  the  evidence  offered  by  either  luir^,  and 
it  was  settled  and  allowed  as  a  true  case,  and 
containing  a  true  history  of  the  case  as  pre- 
sented in  the  trial  court  It  Is  aald  that  the 
case-made  shows  that  many  records  were 
offered  in  evidence  which  are  not  to  be  there- 
in found.  True,  no  copies  of  them  appear, 
but  the  substance  of  the  matters  contained  In 
them  Is  set  forth.  This  Is  not  an  objection- 
able practice  In  a  case-made,  but  rather  a 
commendable  one.  Where  no  question  is 
raised  as  to  the  form  or  validity  of  a  docu- 
ment otTered,  It  is  much  better  to  briefly  state 
Its  substance  than  to  copy  useless  verbiage. 
The  proposition  that  the  case-made  does  not 
disclose  that  the  amount  In  controversy  ex- 
ceeds $100  lacks  but  little  of  absurdity.  The 
hids  of  the  plaintiff  In  error  at  the  sale  aggre- 
gate 12,800,  and  this  amount  Is  directly  Involv- 
ed in  this  case.  Counsel  for  defendants  In  er- 
ror arewrong  In  stating  that  the  extaulons  of 
time  for  maUng  a  case  were  made  In  (»se 
No.  10,332  (supra),  but  not  hi  thhi.  The  or- 
der appears  to  have  been  made  for  cases  with 
reference  to  the  oonflxmation  of  both  sales. 
It  refers,  however,  expressly  to  this  sale;  and 
the  fact  that  it  also  refers  to  the  other  made 
under  the  same  Judgment  does  not  Invalidate 
it  In  the  least.  We  find  nothing  of  merit  In 
the  motion  to  dismiss  which  was  contluned  to 
this  time.  All  parties  who  were  present  In 
the  trial  court  at  the  hearing  of  the  motion  to 
confirm  the  sale  appear  to  be  here.  No  reason 
Is  api^arent  from  the  record  or  suggested  by 
counsel  why  this  sale  should  not  have  been 
confirmed.  It  Is  said  that  execution  was  Is- 
sued for  too  large  a  sum,  and  that  the  ap- 
praisement was  absolutely  void.  Neither  of 
these  matters  appears  from  the  record,  nor 
do  we  see  how  they  could  entitle  the  bank  to 
an  order  setting  aside  the  sale  when  the 
Judgment  debtor,  who  ownfed  the  property, 
was  asking  fbr  a  confirmation.  It  Is  not 
claimed  that  the  idds  exceed  the  amount  of 
the  balance  actually  due  on  the  Judgment; 
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and.  If  the  Judgment  debtor  was  satlafted 
vttb  the  fuipralsement.  It  would  seem  that 
the  purchaser  ought  to  be.  A  claim  la  made 
In  the  brief  that  the  record  hag  been  mutilat- 
ed. If  nothing  ehie  appeared,  all  presump- 
tions would  be  In  favor  of  the  record  as  It 
fttnuds,  but  It  Is  shown  by  the  affidavit  of 
Cliarles  X.  Peck  that  the  case  was  prepared 
and  served  In  Its  present  form,  and  that 
there  has  been  no  mutilation  or  ^mlnatlon 
of  any  part  of  it  The  order  of  the  court  de- 
nying a  conflrmatlon  of  the  sale  la  xeversed. 


ATCHISOX.  T.  &  S.  F.  R.  00.  V.  PETERSON 

et  al. 

(Supreme  Court  of  Kansas.    Dec.  11.  1807.) 

Public  Ihprovemrnts  —  Taxatiow  of  Railroad 
Propbrtt— Sals. 

1.  The  right  of  wb?  and  switch  yards  of  a  rail- 
road company  are  Uable  for  an  assessment  to 
contribute  to  the  expense  of  local  Improvements, 
such  as  sewers  end  the  like. 

2.  The  personal  property  of  a  railroad  company 
can  be  levied  upon  and  sold  ander  a  trpaaarer's 
warrant  to  satisfy  a  tax  assessment  made  upon 
Us  right  of  way  itnd  appurtenant  yard  tracks  and 
other  like  grounds. 

Johnston,  3.,  dissenting. 

Error  from  court  of  appeals,  Northern  de- 
partment. Eastern  division. 

Action  of  injunction  by  the  Atchison,  Tope- 
ka  &  Santa  F6  Railroad  Company  against  S. 
S.  Peterson  and  others  to  restrain  the  levy 
of  a  warrant  Issued  for  the  collection  of  as- 
sessments. Judgment  for  defendants  was 
afllrmcd  by  the  court  of  appeals  (48  Pac.  877), 
and  plalntifT  brings  error.  Affirmed. 

A.  A.  Hurd  and  Stambaugh  &  Hurd,  for 
plaintiff  In  error.  H.  J.  Smith,  for  defend- 
ants In  error. 

PER  CURIAM.  This  was  an  action  of  In- 
junction, brought  by  the  plalntUf  In  error  to 
restrain  the  levy  of  a  warrant  Issued  for  the 
collection  of  assessments  upon  certain  lots 
and  pieces  of  ground  In  the  city  of  Ai^entlne, 
forming  the  switch  yards  and  main  track  of 
the  railroad,  to  pay  for  the  construction  of 
sewers.  It  Is  contende<l  on  behalf  of  plain- 
tiff In  error  that  Its  right  of  way  and  switch 
yards  are  not  liable  to  contribute  to  the  ex- 
pense of  local  improvements,  such  as  sewers 
and  the  like;  and  also  that  its  personal  pn^ 
erty  cannot  be  sold  on  treasurer's  warrant 
to  satisfy  an  assessment  made  upon  Its  right 
of  way  and  appurtenant  yard  tracks  and  oth- 
er like  grounds.  The  district  court  held 
against  this  contention,  and  the  court  of  ap- 
peals likewise  so  held.  We  have  reviewed 
the  Judgment  and  opinion  of  the  court  of  ap- 
peals In  the  light  of  the  facts  disclosed  by 
the  record,  and,  while  we  do  not  assent  to  all 
of  its  reasoning  In  Its  opinion  on  the  case, 
we  approve  its  conclusion,  and  hold,  as  did 
It,  tbat  the  company  is  liable  to  the  payment 
of  Uie  assessment  made,  and  that  such  as- 
sessment may  be  collected  by  the  levy  of  a 


warrant  such  as  was  issued  In  tbla  ease. 
The  Judgment  of  the  court  of  appeals  is 
therefore  affirmed. 

JOHXBTON,  J.  (dissenting).  In  my  view, 
lots  and  pieces  of  ground  of  a  railroad  com- 
pany benefited  by  local  improvements  are 
liable  for  special  assessments,  and  these  as- 
sessments are  to  be  enforced  against  such 
property  In  like  manner  as  they  are  enforced 
against  the  property  of  other  ownera.  It  is 
not  a  general  tax,  and,  when  coOected,  It 
does  not  go  into  the  funds  for  general  pur^ 
poses.  It  Is  an  assessment  for  special  bene- 
fits, and  Is  enforceable  against  the  benefited 
lots  alone.  The  whcde  of  the  property  as- 
sessed may  be  eolA  to  pay  an  assessment, 
but  property  not  benefited  by  the  improve- 
ments cannot  be  seised  or  sold  for  payment 
of  such  assessment 


BOLIKGEB  et  al.  v.  BRAKE. 

(Supreme  Court  of  Kansas.    Dec.  11,  18D7.) 

On  rehearing.  Denied. 

For  former  report,  see  47  Pac.  537. 

PER  CURIAM.  After  the  allowance  o(  the 
motion  for  rehearing  in  this  case,  It  again  re- 
ceived consideration.  A  majority  of  the  court 
are  still  of  the  opinion  that  the  Judgment  of 
the  court  of  appeals  (4o  Pac.  850)  was  cor- 
rect, and  also  that  the  opinion  of  Mr.  Chief 
Justice  MARTIN  correctly  states  the  rule  of 
law.  The  former  Judgment  will  therefore  be 
reaffirmed. 

JOHNSTON,  J.,  dissents. 


STATE  V.  HUBBARD. 

(Supreme  Court  of  Kansas.    Dec.  11,  1897J 

Embezzlrhbnt  bi  Agent. 

Receivers  are  not  a^nts.  within  the  mean- 
ing of  section  88  of  the  crimes  act,  and  are  not 
subject  to  pr«atH,'ution  under  the  tatter  part  of 
that  section,  which  providea,  in  effect,  that  if 
any  agent  shall  neglect  or  refuse  to  delirer  to  his 
employer,  on  demand,  money  or  property  which 
comes  Into  his  posscssioD  by  virtue  of  such  em- 
ployment, office,  or  trust,  after  deducling  lawful 
fees  and  charges,  unless  the  same  has  been  lout 
by  means  beyond  his  control,  or  hia  cmpWyt^rs 
hove  permitted  him  to  use  the  same,  shall,  upon 
conviction,  be  punished  as  for  embezzlement. 
Johnston,  J.,  dissenting. 

Appeal  from  district  court,  Shawnee  coun- 
ty; T.  V.  flarver,  Judge  pro  tern. 

A.  D.  Hulibard  was  Indicted  for  embezzle- 
ment. From  an  order  overruling  the  motion 
to  quash  the  information,  defendant  appeals. 
Reversed. 

This  was  a  iHwecutlon  for  onbeszlement. 
In  the  information  it  was  alleged,  in  sub- 
stance, that  in  a  certain  proceeding  xteDdinig 
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In  the  district  court  of  Shawnee  county, 
wherein  E.  H,  Snow  was  plaintiff,  and  the 
Hamilton  Printing  Ck)mpany  and  others 
were  defendants,  A.  D.  Hubbard  was  ai^lnt- 
ed  as  receiver  by  the  district  court,  and  that 
after  qualification  he  took  possession  of  the 
printing  plant  of  the  Hamilton  Printing  Com- 
pany, and  the  business  and  property  In- 
ToWed  in  the  litigation,  carried  on  an  ex- 
tensive business,  sold  property,  and  collected 
moneys  of  the  aggregate  amount  of  ^0,000, 
which  were  to  be  paid  out  In  accordance 
with  the  direction  of  the  court;  "and  being 
in  the  possession  of  said  money  and  property 
as  snch  agent  and  receiver,  as  aforesaid, 
said  A.  D.  Hubbard  did  then  and  there  de- 
signedly, fraudulently,  unlawfully,  and  fe- 
loniously, and  with  the  intent  to  cheat  and 
defraud  the  said  partnership  of  the  Hamil- 
ton Printing  Company,  and  the  Hamilton 
Printing  Company,  a  corporation,  their  cred- 
itors and  stockholders,  and  to  convert  the 
same  to  his  own  use,  neglect  and  refuse  to 
tinn  over  and  deliver  to  the  clerk  of  the  dis- 
trict court  of  Shawnee  county,  Kan.,  the 
sum  of  $7,056.78,  the  money  which  came  into 
the  possession  of  said  A.  D.  Hubbard  by 
virtue  of  his  employment  and  trust  as  afore- 
said, and  remained  in  his  possession  after 
deducting  his  reasonable  and  lawful  fees, 
chaises,  and  commission  for  his  services  as 
snch  agent  and  receiver,  as  aforesaid,  though 
an  order  of  said  district  court  for  the  pay- 
ment thereof  of  said  $7,058.78  was  duly  and 
l^ally  made  and  served  on  said  defendant 
A.  X>.  Hubbard,  and  demand  bad  been  duly 
aod  legally  made  on  him  (said  A.  D.  Hub- 
bard) for  said  $7,056.78,  said  money,  as  afore- 
said, due  and  unaccounted  for  by  him;  that 
said  $7,056.78  has  not  been  lost  by  any 
means  beyond  the  control  of  him  (the  said 
A.  D.  Hubbard)  before  he  had  an  opportunity 
to  make  delivery  thereof  to  bis  employers; 
and  that  his  said  employers  did  not  permit 
bim  (the  said  A^  D.  Hubbard)  to  use  said 
$7,056.78,  and  which  said  money,  of  the  value 
of  $7,056.78.  lawful  money  of  the  United 
States  of  America,  the  precise  character, 
kind,  and  denomination  thereof  being  un- 
known to  this  informant,  and  for  that  rea- 
son not  herein  given,  said  A.  D.  Hubbartl 
did  then  and  there,  and  In  the  manner  and 
by  the  means  aforesaid,  designedly,  fraudu- 
lently, unlawfully,  and  felonlonsly  take,  steal, 
embezzle,  and  convert  to  his  own  use,  contra- 
ry to  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state  of  Kansas."  Tlie  defendant  mov- 
ed the  court  to  quash  the  information,  for 
the  reason  that  the  same  was  insufficient  to 
charge  the  defendant  with  the  commission 
of  a  public  oCTense,  and  on  the  trial  the  de- 
fendant objected  to  the  introduction  of  evi- 
dence for  the  same  reason.  The  motion  to 
qnasb  was  overruled,  and  upon  the  trial  the 
Jury  found  the  defendant  guilty  as  charged. 
Motion  in  arrest  of  judgment  and  for  a  new 
trial  were  overruled,  and  the  defendant  was 


sentenced  to  the  state  penitentiary  tcx  the 
term  of  three  years  at  hard  labor. 

Wilson  &  Forbes,  for  appellant  L.  a 
Boyle,  Atty.  Oat.,  and  A  P.  Jetmore,  for  the 
State. 

JOHNSTON,  J.  (after  stating  the  facts). 
The  principal  question  presented  for  deter- 
mination Is  whether  a  receiver  who  unlaw- 
fully appropriates  money  wlilch  comes  into 
his  hands  as  receiver,  or  fails  to  account  for 
and  pay  over  the  same  upon  demand.  Is 
subject  to  prosecution  and  punishment  as  for 
embezzlement.  The  defendant  was  prose- 
cuted upon  the  theory  that  he  was  an  agent, 
and  under  that  portion  of  paragraph  2220  of 
the  Compiled  Laws  of  1889  which  provides 
that  "If  any  agent  shall  neglect  or  refuse 
to  deliver  to  his  employer  or  employers,  on 
demand,  any  money,  bank  bills,  treasury 
notes,  promissory  notes,  evidences  of  debt, 
or  other  property  which  may  or  shall  have 
come  Into  his  possession  by  virtue  of  such 
employment,  office  or  trust,  after  deducting 
his  reasonable  or  lawful  fees,  charges  or 
commissions  for  his  services,  unless  the  same 
shall  have  been  lost  by  means  beyond  his 
control,  before  he  bad  opportunity  to  make 
delivery  thereof  to  his  employer  or  employ- 
ers, or  the  employer  or  employers  have  per- 
mitted him  to  use  the  same,  he  shall  upon 
conviction  thereof  be  punished  in  the  man- 
ner provided  hi  this  section  for  unlawfully 
converting  such  money  or  other  property  to 
his  own  use." 

Is  a  receiver  an  "agent,"  within  the  mean- 
ing of  the  quoted  section  ?  The  contention  of 
the  defendant  Is  that  the  relation  of  agency, 
as  ordinarily  -nndersfood,  does  not  exist  be- 
tween a  receiver  and  the  court  which  ap- 
points him  or  the  parties  for  whom  he  acts. 
A  majority  of  the  court  agree  with  this  con- 
tention, and  are  of  opinion  that  a  receiver  is 
not  an  agent,  within  the  meaning  of  the 
statute.  It  Is  held  that.  In  construing  a  crim- 
inal statute,  words  must  be  given  their  or- 
dinary meaning,  unless  it  Is  clear  that  an- 
other was  intended,  and  that  to  place  receiv- 
ers In  a  class  with  agents  requires  an  un- 
usual and  strained  construction  of  the  statu- 
tory language.  It  does  not  appear  that  re- 
ceivers have  ever  been  designated  as  agents 
in  our  statutes  or  in  the  decisions  of  the 
court,  and,  as  an  evidence  that  they  were  not 
within  legislative  contemplation,  attention  Is 
called  to  the  fact  that  In  the  first  part  of  tlie 
section  mention  Is  made  of  executors,  admin- 
istrators, guardians,  and  others,  vested  with 
official  functions  somewhat  similar  to  those 
exercised  by  receivers,  but  no  mention  is 
made  of  receivers.  It  Is  argued  that,  If  the 
legislature  had  Intended  to  make  receivers 
subject  to  the  penalties  of  that  statute,  they 
would  have  been  specifically  enumeratcfl 
with  the  others  of  the  same  general  class. 
The  gist  of  the  offense  prescribed  by  the 
Statute  is  neglect  or  refusal  of  an  agent  "to 
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deliver  to  fals  employer  or  emptoyen  on  de- 
mand any  money,"  etc.,  and  It  iB  said  that 
thlB  statute  manifestly  contemplates  that  the 
agent  mentioned  shall  have  an  employer. 
Can  It  be  said  that  the  court  is  the  employer 
of  the  recelTer,  or  that  he  Is  employed  by  the 
parties  to  the  action  wherein  the  receiver  Is 
appointed?  The  court  does  not  pay  the  re- 
ceiver, and  Is  not  an  employer,  as  the  term  Is 
ordinarily  understood.  So,  It  is  said  that  the 
parties  litigant  cannot  be  said  to  have  em- 
ployed him,  because  they  did  not  consent  to 
bis  appointment,  and  he  does  not  act  under 
their  orders  or  directions.  A  receiver  Is  gen- 
erally regarded  as  an  officer  of  the  court,  and 
subject  to  Its  orders  and  directions.  The 
property  or  money  which  comes  Into  his 
hands  as  such  officer  Is  regarded  as  being  in 
custodla  l^s,  to  be  delivered  or  paid  over  to 
those  who  may  establish  a  right  to  the  same. 
He  stands  In  an  Indlfterent  attitude,  not  rep- 
resenting the  iHaintltf  or  the  defendant,  but 
really  representing  the  court,  and  acting  un- 
der Its  direction,  for  the  benefit  of  all  the 
parties  In  Interest  He  has  no  powers  other 
than  those  conferred  by  hla  appointment,  and, 
being  but  the  hand  or  arm  of  the  court  it- 
self, the  conclusion  is  that  he  does  not  stand 
in  the  relation  of  agent  to  the  court  or  to  the 
parties  In  litigation.  The  writer  Is  imable 
to  reach  this  conclusion.  The  term  "agent" 
Is  one  of  wide  application,  and,  as  used  In  the 
atatnte,  It  seems  to  fairly  Include  recelvera 
"Agency  is  the  relation,  created  either  by  ex- 
press or  Implied  contract,  or  by  law,  whereby 
one  party  sul  Juris,  called  the  'principal,* 
'constituent,'  or  'employer,'  delegates  the 
transaction  of  some  lawful  business,  with 
more  or  less  discretionary  power,  to  anoth- 
er party,  called  the  'agent,'  'attorney,' 
'proxy,'  or  'ddegate,'  who  undertakes  to  man- 
'■Age  the  affair  and  reader  to  him  an  ac- 
count thereof."  1  Am.  &  Eng.  Enc  Law  (2d 
Ed.)  937.  Webster  defines  an  "agent"  as 
"one  who  acts  for  or  In  the  place  of  another, 
by  authority  from  him."  To  constitute 
agency  In  Its  broader  sense.  It  Is  not  essen- 
tial that  it  should  be  created  by  agreement 
or  contract;  It  may  arise  under  the  law,  and 
any  one  who  represents  another  or  under- 
takes to  do  something  for  him  and  on  his  au- 
tiuNTlty  Is  properly  designated  as  an  "agent" 
To  the  mind  of  the  writer  the  term  "agent" 
was  not  used  In  the  statute  In  a  limited  sense. 
Instead  of  using  restrictive  language,  expres- 
sions denoting  the  widest  application  are  em- 
ployed. For  Instance,  the  words  "any  agent" 
are  used;  and,  in  treating  of  the  money  or 
property  for  whldi  he  must  account  It  speaks 
of  that  which  cornea  into  his  possession  by 
virtue  of  "such  employment,  office  or  trust" 
The  worda  last  quoted  certailnly  broaden  the 
meaning  of  the  term  "arent"  and  Indicate 
that  the  legislature  did  not  Intend  to  conAne 
It  to  agencies  arising  under  a  mere  contract, 
but  rather  that  it  should  extend  to  agencies 
possessing  the  trust  or  official  character  as 
weU.  In  Stato  t.  Bancroft,  22  Kan.  170v  it 


was  contended  that  Hie  word  "agmt"  vras 
used  in  a  limited  sense;  and  it  was  there 
held  that,  "If  the  legislature  had  Intended  to 
limit  this  provision  to  the  agents  previously 
enumerated,  it  would  naturally  have  aaid 
'any  such  agent,'  and  that,  falling  to  use  that 
or  some  similar  term,  and  la  fact  using  th* 
comprehensive  expression  'any  agent'  it  In- 
tended to  Include  every  agent"  In  State  v. 
Spauldlng,  24  Kan.  1,  the  city  elerlE,  who  vraa 
prosecuted  for  the  embeaalement  of  license 
fees,  and  which  had  not  been  paid  to  the  e\tj 
treasurer,  contended  that  he  was  not  the 
agent  of  the  clt7>  within  the  meaning  of  the 
law,  and  It  was  held  that;  when  one  assumes 
to  act  as  the  agent  of  another,  he  may  not, 
when  fhaUenged.  deny  his  agency,  and  "that 
one  who  is  agent  enough  to  receive  money  la 
agent  enough  to  be  punltbed  for  embeisUng 
tt"  In  another  embewglanent  case,  against 
a  county  treasurer,  it  was  ccmtended  that  be 
had  no  employer,  in  the  sense  In  whldi  that 
term  was  used  la  the  statute;  tmt  the  ocmrt 
gave  no  ear  to  the  contentioD,  and  held  that 
although  be  was  an  officer,  the  public  might 
be  regarded  as  his  employer,  and  that  he 
was  therefore  subject  to  prosecution  for  the 
embezzlement  of  the  public  funds.  Stato  t. 
Smith,  13  Kan.  274,  294. 

While  a  receiver  is  an  officer  of  the  court; 
and  acts  under  Ito  ordas  and  instructions,  his 
relation  to  the  court  and  to  the  parties  In  11^ 
igation  is  that  Of  agency.  He  represento  the 
court  and  the  parties,  and  acts  for  them  aU 
in  the  transaction  of  the  business  for  which 
he  was  f4)polnted.  The  defendant  h^  vraa 
intmsted  with  the  property  and  buslnesa 
the  state  printing  establishment  and,  as  re- 
ceiver,  he  had  business  transactions  witb 
himdreda  of  persons  and  corporations  In  and 
out  of  the  state.  In  dealing  vrlth  these  par- 
ties, he  represented  the  court  and  those  who 
owned  an  interest  in  the  printing  plaot  and 
buslnesa.  They  tOAj  be  properly  regarded  as 
the  principal  or  principals,  and  he  aa  the 
agent  representing  them,  and  transacting 
the  business  under  the  authority  and  direc- 
tion of  the  oonrt  In  20  Am.  &  Eng.  Enc. 
Law,  15S»  It  Is  said  tbat  "the  relation  of  s 
receiver  to  the  court  appointing  him  is  one 
of  agency";  and  so  It  would  appear  that 
when  the  stotute  employs  language  Indicat- 
ing that  the  term  "agent"  la  to  be  applied  la 
its  wldSr  sense.  It  should  be  held  to  include 
receivers.  See,  also.  EUls  v.  Little,  27  Kan. 
707.  It  can  hardly  be  tbat  the  legislature, 
which  apparently  was  endeawring  to  reach 
every  one  guilty  of  embeszlement  Intended  to 
exempt  a  class  of  persons  Intrusted  with  prop- 
erty and  funds  so  numerous  aa  receivers; 
and,  unless  they  are  held  liable  within  the 
provisions  of  this  statute,  they  cannot  be 
punished  for  embezzlement  Aa  a  majority 
of  the  court  are  of  opinion  that  they  are  not 
included  witliln  the  terms  of  the  atatnte,  It 
must  be  held  that  the  court  erred  In  overrul- 
ing the  motion  to  quash  the  information.  The 
Judgment  of  the  district  court  will  be  xevcce- 
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ed,  and  the  caoM  remkoded,  wttk  dlrectkm  to 
dtocharge  the  defendant 

DOSTER,  a  Jn  OHumiring.  JOHNSTON, 
dlBsentlng. 

ALLEN,  J.  (conctUTing  ^>eelall7).  It  Is 
wparent  that  the  Information  was  framed  to 
charge  embezelement  under  the  last  part  of 
paragraph  2220,  which  relate*  to  agents  only, 
and  that  the  case  was  tried  through  on  the 
theory  that  he  was  bo  charged,  niat  a  re- 
ceiver la  not  an  agent  having  an  employer  to 
whom  he  it  bound  to  account  and  pay  over 
the  money  received,  within  the  nanal  meaning 
of  the  words,  seems  to  me  reasonably  clear. 
Whether  a  receiver  might  be  charged  and 
ooavlcted  of  ^beaelem^  under  the  flrst 
part  of  the  pan^raph  la  a  question  concern- 
ing which  I  am  unable  to  find  a  satisfoctory 
anaww-  Receivers  are  not  named,  nor  do 
th^  fall  strictly  within  any  claas  of  perBoQS 
mentioned  in  the  section;  yet  It  would  seem 
to  be  In  the  nature  of  things  the  same  of- 
fense  for  a  receiver  to  convert  to  his  own  use 
trust  funds  In  his  hands  as  for  any  person  be- 
longing to  eithOT  of  the  classes  mentioned  to 
convert  tike  funds  in  his  bands. 


Xaa.  A.  US) 

McCRAIRT  T.  WARa 

(pamt  of  Appeals  of  Kansas,  Nortbem  DeparU 

nent^  EL  D.   Dec  18, 1897.) 
OsMsasswMi  or  Jaoonin— AunoBits  o*  A» 

TORXBT. 

The  plaintiff  filed  hli  petition  against  the 
defendant  in  the  Shawnee  count?  drcolt  court, 
asktaw  judgment  upon  a  promlnorr  note  contain- 
ing ue  lonowing  agreements:  "To  secare  the 
panncsit  of  Uiia  note,  I  hereby  sUpvIate  ttiat.  If 
SDK  be  broudit  upon  it  in  any  court  of  record  in 
ttte  citr  of  Topeaa,  K&nsai,  I  hereby  anthorlKe 
irrerocaMy  any  attorney  of  wadi  ooart  to  appear 
fbr  aie  tdierein  at  any  time  hereafter  within  the 
year  iS02.  and  enter  an  appearance  therein  for 
me,  and  file  a  written  waiver  of  the  issuance  and 
service  of  a  summons  in  »wA  sulL"  The  plain- 
tiff adected  an  attotnej  of  the  eoort,  who  entered 
an  abearance  for  the  defendant  In  writing,  ex- 
^naUj  disclaiming  any  authoritr  therefor,  ex- 
cept snch  as  was  contained  in  the  note.  At  a 
sooscQnent  tom,  without  ftirtiier  appearance, 
the  eoozt  rendered  judament  aa  upon  default 
therein.  fleU,  that  sn^  entry  of  appearance 
was  without  authority  in  law,  and  conferred  no 
Jvcrisdiction  npon  the  court. 
(Syllabus  by  the  CowD 

Error  from  circuit  court,  Shawnee  county; 
J.  Bl  JcAnson,  Judge. 

Action  by  BL  F.  Ware  against  Austin  Mc- 
Cralry  upon  a  ivonUssray  note.  Judgment 
was  rendered  in  faror  of  plaintiff  and  defend- 
ant brings  error.  Reversed. 

A,  M.  Keener  for  plalntlfl  In  arror.  SL  F. 
Ware^  in  pw> 

HAHAN,  F.  J,  The  defendant  In  error  filed 
a  petition  In  the  circuit  court  of  Shawnee 
oonnty,  which  alleges  that  the  plaintiff  In  er- 
ror «c«cuted  and  delivered  to  him  a  promis- 


sory note,  of  which  the  followbig  Is  a  copy: 
'^00.00.  Fort  Scott,  Kansas,  Jany  13th. 
1892.  Ninety  days  after  date,  for  value  re- 
ceived, I  promise  to  pay  to  the  order  of  E.  F. 
Ware  seven  hundred  dollars,  at  the  First  Na- 
tional ]Sank  of  Fwt  Scott.  Kansas,  with  Intov 
est  at  ten  per  cent  per  annum  ^ter  maturi- 
ty nnUI  paid.  Appraisement  waived.  To  se- 
cure the  payment  of  this  note,  I  hereby  stipu- 
late that,  If  suit  be  iKought  upon  It  hi  any 
court  of  record  In  the  dty  ftf  Topdu,  Kansas, 
I  hneby  authorize  Irrevocably  any  attorney  <tf 
such  court  to  Appear  tot  me  therein  at  any 
time  hereafter  within  the  year  1892,  and  enter 
an  ^pearance  therein  tx  me.  and  file  a  writ- 
ten waiver  of  the  Issuance  and  service  of  a 
summons  in  such  suit."  The  plaintiff  in  error 
was.  at  the  time  the  petition  was  filed,  a  non- 
resident of  the  state  of  Kansas.  The  itetitlw 
furthw  alleges  that  he  refuses  to  come  into 
the  state,  so  that  the  court  could  acquire  juris- 
diction of  his  person,  and  refuses  to  enter  any 
appearance  in  the  case,  or  to  appoint  any  at- 
torney for  that  purpose  within  the  state,  al- 
though he  had  been  requested  so  to  do.  Hie 
petition  requests  that  3.  B.  Larimer,  Bsq., 
enter  an  appearance  for  the  detendant  In  er- 
ror, and  waive  the  issuance  and  service  of 
summons.  J.  B.  Larimer  did  file  a  paper 
signed -by  him,  purporting  to  enter  an  appear- 
ance upon  the  behalf  of  the  defendant,  but  ex- 
pressly stating  that  he  had  not  any  authority 
from  the  defendant  so  to  do  unless  It  was  giv- 
en by  the  note  sued  upon.  Hie  court  assumed 
to  have  Jurisdiction  by  reason  of  such  entry 
of  appearance  filed  on  the  4th  of  ApiiU  1882, 
and  on  the  30th  of  Novonber,  1882,  entered 
judgm^t  against  the  ^Intlff  In  «Tor  on  tbe 
note  for  $74Q.6S  and  costs. 

It  Is  admitted  In  the  record  that  the  plain- 
tiff in  error  had  no  knowledge  of  tbe  com- 
mencement of  this  suit  until  aftor  the  Judg- 
ment was  entered.  Afterwards,  prior  to  the 
19th  of  April,  1893,  the  plaintiff  In  error  filed 
his  motion  to  set  aside  the  Judgment  on  the 
ground  that  the  court  had  no  Jurisdiction  of 
the  person  of  the  defendant  for  the  purpose 
of  rendering  personal  Judgment  against  him. 
On  tbe  18th  of  April,  1893,  this  motion  came 
on  to  be  heard  before  the  ch^t  court,  and 
was  denied,  to  which  order  denying  the  mo- 
tion the  plaintiff  In  oror  excepted,  and  brings 
the  case  here  for  review  upon  a  certified  tran- 
script <a  the  record  and  proceedings  of  the 
court.  So  that  the  only  question  in  the  case 
is  aa  to  tbe  validity  of  this  stipulation  in  the 
note  authorizing  any  attorney  whom  tbe  payee 
of  the  note  may  designate  to  appear  for  the 
maker,  and  confer  npon  the  court  Jurisdiction, 
without  the  maker's  knowledge,  and  especial- 
ly where  it  aiipears  from  the  record  that  he  re- 
fused to  appoint  any  one  or  to  authorize  any 
one  to  appear  for  him.  The  mode  of  acquir- 
ing Jurisdiction  by  a  court  of  record  in  this 
state  is  governed  by  statute.  Aside  from  the 
actual  service  of  summons  upon  a  party, 
there  is  no  provision  for  the  court  acquiring 
Jurisdiction,  exc^t  those  provided  In  aectl<»i 
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C7  of  the  Code,  and  eecUons  402-405,  407,  and 
408  of  the  Code,  in  relation  to  confession  of 
judgments.  The  jurisdiction  of  courts  of  rec- 
ord In  the  cbiss  of  causes  to  which  this  be- 
longs Is  expressly  confined  to  courts  ot  the 
county  where  the  d^endant  resides,  or  where- 
in he  may  be  summoned.  The  provisions  of 
section  67  are  that  an  acknowledgment  on  the 
back  of  a  summons,  or  the  TOluntary  appear- 
ance of  a  defendant,  Is  equivalent  to  service. 
The  appearance  of  the  defendant  personally 
must  l>e  after  suit  Is  commenced.  A  defend- 
ant may  appear  by  an  attorney  at  law,  if  he 
Is  authorized  by  the  defendant  so  to  do.  The 
attorney  may  appear  In  person  in  open  court, 
or  by  any  proper  pleading  or  proceeding  recog- 
nized by  the  Code.  The  court  can  acquire  Ju- 
risdiction in  no  other  manner  except  that  pro- 
vided for  by  the  Code  of  Civil  Procedure.  In 
order  to  determine  whether,  under  this  con- 
tract, the  defendant  would  be  bound  by  the 
act  of  selection  by  the  plaintiff,  and  authority 
thereby  conferred  on  an  attorney,  tt  becomes 
necessary  to  Inquire  whether  it  is  in  harmony 
with  the  provisions  of  the  Code,  or  whether 
It  is  contrary  to  either  Its  express  proTlslons 
or  to  the  general  policy  of  the  state  as  estab- 
lished by  the  Code  of  Civil  Procedure.  This 
contract  does  not  purport  to  confer  an  authori- 
ty upon  any  specific  attorney.  It  Is  not  ac- 
knowled^d  or  proven  as  required  by  the  pro- 
visions of  section  403  of  the  Code.  It  creates 
no  special  agency  in  any  one  for  the  pnri>ose 
designated,  but  leaves  it  open  for  the  plaintiff 
filing  his  petition  to  designate  some  one  as 
the  special  agent  of  the  defendant  simply  to 
enter  an  appearance  and  give  the  court  Juris- 
diction. It,  In  effect,  results  In  giving  the  de- 
fendant no  day  In  court.  It  would  open  the 
door  to  fraud  and  oppmsslon,  and  make  the 
courts  involuntary  parties  thereto.  In  vio- 
lation of  the  terms  of  section  4  of  the  Code,  It 
requires  the  presumption,  in  the  first  In- 
stance, that  the  contract  was  executed,  be- 
cause It  is  undenled,  when  in  fact  the  defend- 
ant has  no  knowledge  of  the  pendency  of  tlie 
suit,  and  no  opporttmlty  to  deny.  The  se- 
lection of  counsel  would  be  In  the  Interest  of 
the  plaintiff,  hence  no  denial  would  be  rea- 
sonahly  expected.  The  court  acquires  juris- 
diction of  the  person  of  the  defendant  by  act 
of  the  plaintiff,  not  under  any  provisions  of 
the  Code,  against  the  defendant's  interests,  in 
the  face  of  his  positive  refusal  to  apiwint  any 
one  to  appear  for  him,  or  to  appear  for  him- 
self. It  Is,  In  effect,  though  not  in  form,  a 
<*onfeasilon  of  Judgment,  contrary  to  the  provi- 
sions of  the  Code,  without  any  of  the  safe- 
guards thrown  around  such  a  proceeding,  and 
we  are  of  the  opinion  that  It  violateB  the  very 
terms  and  spirit  of  the  laws  of  the  state,  and 
cannot  be  upheld.  Onr  conclusion  Is  that  the 
court  rendered  the  Jndgment  without  Jurisdic- 
tion of  the  defendant;  that  the  Judgment  Is  a 
void  judgment,  and.  uudrr  the  terms  of  the 
CfKle,  can  be  set  aside  upon  motion,  as  the  de- 
fendant nttemiw  to  do  In  this  case.  The  conrt 
erred  In  denying  the  motion.    Judgment  re- 


vo-sed,  with  directions  to  the  court  below  to 
sustain  the  motion,  and  vacate  the  judgment 
AU  t1.?  judges  concurring. 


(9  Kan.App.  US) 
EOIJi  et  al.  T.  HARRINGTON. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    Dec.  IS,  18&7.) 
QuiETiNO  Title — Evidbhcb — Review  ojt  Apfbai* 

1.  In  an  action  to  quiet  title  to  accretions  fOTm- 
ed  by  a  chauge  of  the  channel  of  the  Missouri 
river,  it  was  not  error  for  the  court  to  allow  tlie 
plaintiff  to  show  by  evidence  the  chain  or  claim 
of  title  Qpon  which  his  possession  was  founded. 

2.  It  was  not  reversible  error  for  &e  trial  court 
to  ref  nse  to  admit  la  erideuce  aa  a  defense  to  au 
action  to  quiet  title  a  tax  deed  which  was  void 
upon  its  fftce. 

3.  Where  there  is  some  l^ral  evidence  that  the 
plaintiff  was  in  possession  of  the  land  in  oontro- 
veray  at  the  beginning  of  the  suit,  a  judgment 
for  the  plaintiff  will  not  be  reversed  because  the 
eWdence  upon  that  question  was  conflicting. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Doniphan  coun- 
ty; J.  F.  Thompson,  Judge. 

Action  by  Nicholas  Harrington  against 
George  W.  Roll  and  others  to  qnlet  title. 
Judgment  was  rendered  for  plaintiff  and  de- 
fendants bring  error.  Affirmed. 

Albert  Perry,  for  plslntlfni  in  error.  Aldd 
Bowers,  for  defendant  In  error. 

WELLS,  3.  This  action  was  brought  In  the 
conrt  below  by  the  defendant  In  error,  all^ 
ing  title'  to  and  possession  of  two  c«*taln 
tracts  of  land  In  Donli^iBn  county,  each 
tract  containing  a  portion  of  the  vacated  town 
of  Palermo,  and  extending  therefrom  to  the 
west  bank  of  the  Missouri  river.  The  plain- 
tiffs in  &eroT  (the  defendants  bdow)  answer- 
ed by— First,  a  qualified  general  denhU;  sec- 
ond, a  disclaimer  of  any  right  or  title  to  cer- 
tain specified  lots  and  blocks  in  said  town, 
and  claiming  title  to  and  possession  of  the 
rest  of  the  land  described  In  plalntlfTs  peti- 
tion, and  praying  that  their  title  thereto  be 
quieted.  To  this  answer  the  plaintiff  filed  a 
general  dental,  and  upon  these  isBues  the 
case  was  tried  to  the  court  Upon  the  com- 
pletion of  the  plaintiff's  testimony  the  de- 
fendants dismissed  their  counterclaim,  and 
asked  no  afflnnatlve  relief,  and  then  offered 
tlielr  testimony  on  the  defense.  Upon  the 
testimony  the  court  found  the  Issues  for  the 
plaintiff,  and  gave  Judgment  accordingly.  A 
motion  for  a  new  trial  was  made,  overruled, 
and  excepted  to,  and  the  case  brongM  bere 
for  review. 

The  lands  In  controversy  herein  are  the  ac- 
cretions formed  by  a  change  of  channel  of 
the  Missouri  river,  the  plaintiff  claiming  title 
thereto  by  reason  of  being  the  owner  of  the 
adjacent  land,  and  this  ownership  is  sought 
to  l>e  established  by  showing  title  In  the  plain- 
tiff to  the  lots  on  the  eastern  border  of  the 
town  site,  adjacent  to  the  levee  or  street 
which  formerly  extended  to  the  bank  of  the 
river.   The  town  site  having  been  vacated  by 


Digitized  by  Google 


Kan.) 


GBONKHITE  t.  EYANS-SNIDE&-BUSL  Ca 


295 


order  of  the  cotmty  commissioners,  It  li 
claimed  tbat  Levee  street,  which  connected 
these  lots  with  the  river,  accrued  to  the  lots, 
and  then  the  accretions  accrued  to  the  tract 
of  land  thus  augmented  by  the  streets  and 
levee.  The  plaintiff  also  claimed  and  offered 
evidence  tending  to  show  a  possessory  title 
of  more  than  15  years  In  the  lots,  streets, 
and  levee  so  claimed  by  him.  On  the  other 
band,  the  defendants  claimed  to  own  saJd 
accretions  by  reason  of  a  tax  deed  made  to 
them. 

The  first  contention  of  the  plaintiffs  in  er- 
ror is  that  the  court  erred  in  allowing  the 
plaintiff  to  introduce  evidence  as  to  his  title 
in  the  lots  and  blocks  in  the  town  site  on 
the  ground  that  said  title  was  not  In  dispute 
under  their  disclaimer.  If  the  title  to  the 
levee,  upon  the  vacation  of  the  town  site, 
vested  In  the  owner  of  the  adjoining  lots,  and 
the  title  to  the  accretions  followed  the  title 
of  the  land  to  which  It  was  added,  then  it  was 
necessary  for  the  plaintiff  to  prove  his  title 
to  the  lots,  as  the  basis  of  a  reeoTeryf  and 
there  was  no  error  In  this. 

The  plaintiffs  In  error  complain  of  the  ex- 
cluslfm  of  the  tax  deed  offered  by  them,  and 
say,  "If  the  tax  deed  did  not  ctmvey  title. 
It  entitled  them  to  have  taxes  levied  on 
lands  refunded  tbem."  In  ttiis  they  are  mis- 
taken. The  deed  was  void  on  Its  face,  and 
was  no  evidence  of  title,  and  no  question  of 
finding  the  amount  of  taxes  paid  was  before 
the  court.  There  Is  no  discussion  by  either 
party  of  the  question  as  to  where  the  title  to 
the  streets,  alleys,  and  puUlc  reservations 
was  vested  in  this  case;  and,  as  the  trial 
court  may  liave  found  ttiat  the  plaintiff  had 
title  to  the  land  In  question,  either  by  his  long 
possession  of  the  adjacent  land  or  through 
hlB  chain  of  legal  title  thereto,  we  shall  only 
consider  the  question  as  to  whether  there  was 
sufficient  evidence  before  the  coiu't  to  Jus- 
tify It  In  finding  the  land  in  controversy  in 
the  possession  of  the  plaintiff  at  the  begin- 
ning of  this  suit  If  it  had  such  evidence, 
there  was  no  error  in  the  Judgment  complain- 
ed of.  and,  if  not,  such  action  could  not  be 
sustained.  With  this  In  view,  we  have  care- 
fully read  the  evidence,  and  are  of  the  opin- 
ion that  there  is  snfllclent  to  Justify  the  trial 
court  In  finding  for  the  plaintiff.  The  judg- 
ment of  the  district  court  will  be  affirmed. 
All  the  Ju^es  concnrrlng. 


(«  K«D.Ai>p.  in> 

CROXKHITB  V.  EVANS-SNIDER- 
BUEL  CO. 

fConrt  of  Appeals  of  Kansas,  NorAem  D^art- 
ment,  E.  D.    Dec.  18,  1897.) 
AuTHoaiTT  or  Attorsbt — Appeal— Dismissal, 
1.  The  acta  of  a  regularly  employed  attorney 
of  record  for  the  plaintiff,  m  an  action  pending 
in  the  courts  uf  tnis  atnte.  within  the  apparent 
scope  ot  hia  authority,  arc  in  law  the  acta  of  the 

glaintiff,  unless  the  partiea  with  whom  he  doala 
ave  notice,  or  the  filifi  "f  the  case  ahow  that  hia 
authority  has  been  revoked. 


2.  A  litigant  who  ace^ts  any  tubstantlal  part 
of  the  benefits  of  a  jndgiDent  cannot  afterwards 
prosecute  a  proceeding  in  error  to  revwse  the 

same. 

(Syllabus  by  the  Court.) 

Error  from  court  of  common  pleas,  'Wyan- 
dotte county;  T.  P.  Anderson,  Judge. 

Action  by  H.  B.  Cronkblte  against  the  Sv- 
ans-Snlder-Bnd  Company.  Judgment  waa 
rendered  for  plaintiff,  who  brings  error.  Dis- 
missed. 

Smith  &  Smith  and  H.  B.  Oronkhlte,  for 
plaintiff  In  error.  Miller  &  Morse,  for  de- 
fendant In  orror. 

WELLS,  J.  The  first  thing  requiring  our 
attention  herein  Is  the  motion  of  the  defend- 
ant in  error  to  dismiss  these  proceedings  for 
the  reason  that  said  plaintiff  in  error  has  vol- 
untarily accepted  the  benefits  of  the  Judg- 
ment of  the  court  below,  and  is  therefore  es- 
topped from  prosecuting  these  proceedings 
to  reverse  the  same.  It  appears  from  the 
record  and  the  evidence  offered  that  on  June 
17,  1803,  judgment  was  rendered  in  this  case 
for  the  plaintiff  In  error  and  against  the  de- 
fendant In  error  for  costs  amounting  to  $62.- 
15,  which  was  immediately  paid  into  court. 
On  June  24,  1893,  J.  A.  Smith,  the  attorney 
of  record  for  said  plaintiff  In  error,  demand- 
ed, received,  and  receipted  for  $23.50,  depo- 
sition fees  due  plaintiff.  On  July  7,  1893, 
said  attorney  demanded,  received,  and  re- 
ceipted for  $5.50,  another  deposition  fee  due 
plaintiff;  and  on  January  25,  1894,  said  at- 
torney demanded,  received,  and  receipted  for 
the  balance  of  the  money  In  the  hands  of  the 
clerk  belonging  to  said  plaintiff,  viz.  $15,  de- 
posited by  him  as  security  for  costs.  The 
plaintiff  In  error,  in  opposition  to  this  motion, 
says,  in  substance,  that,  soon  after  the  ren- 
dition of  Bald  Judgment,  he  discharged  his 
said  attorney,  J.  A.  Smith,  and  that  said  at- 
torney drew  said  moneys  without  his  knowl- 
edge or  consent,  and  applied  them  on  his  fees 
for  services  therein,  and  that  his  rights 
should  not  be  prejudiced  by  such  action.  J. 
A.  Smith,  the  attorney  of  record  for  the 
plaintiff  in  this  case,  tried  It  in  the  court  be- 
low, prepared  and  served  the  case-made,  and 
caused  the  same  to  be  settled  by  the  judge, 
after  he  had  withdrawn  two  of  the  amounts 
mentioned.  He  appeared  in  this  court  at  its 
last  term,  and  orally  argued  said  cause,  and 
finally,  on  November  27,  1897,  filed  a  reply 
brief  herein.  According  to  the  claim  of  plain- 
tiff in  error,  J.  A.  Smith  was  the  attorney 
who  began  the  case,  and  was  his  attorney  up 
to  the  rendition  of  the  Judgment,  and  after- 
wards was  his  attorney  In  the  same  case  on 
July  31  and  September  1,  1893,  and  on  No- 
vember 11  and  27,  1897,  but  was  not  his  at- 
torney on  June  24  and  July  7, 1893,  or  Janu- 
ary 25,  1894,  and  no  notice  was  ever  served 
upon  any  oue  of  the  termination  of  his  em- 
ployment. This  playing  fast  and  loose  can- 
not be  approved  by  this  court.  Mr.  Smith 
waa  the  attorney  of  record  of  the  ^alntUf 
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in  error  In  this  case,  and  hlfl  acts  as  anch 
were  tlie  acta  of  his  dlent,  unless  the  parties 
with  whom  he  dealt  had  notice  of  the  cessa- 
tion of  his  anthorily.  As  was  said  hj  the 
supreme  conrt  of  Mlssonri:  "The  attorney 
Is  the  agent  of  the  party  employing  him,  and 
in  the  court  stands  In  his  stead,  and  any  act 
of  the  attorney  most  necessarily  be  consid- 
ered as  the  act  of  the  client  A  different 
principle  would  lead  to  endless  confusion 
and  difficulty  in  the  administration  of  jus- 
tice." Oehrke  t.  Jod,  69  Ma  522.  That  a 
Iiarty  who  accepts  the  benefits  ot  a  judg- 
ment is  estopped  from  prosecuting  a  proceed- 
ing to  review  the  same  has  been  decided  so 
often  by  the  supreme  court  and  by  thla  court 
that  It  can  be  assumed  as  the  settled  law  on 
that  question.  The  motion  to  dismiss  these 
proceedings  In  error  will  be  sustained,  and 
the  same  are  ordered  dismissed,  at  the  costs 
of  the  plaintiff  in  error. 

HcELBOY,  J.,  concurring.  MAHAN,  F. 
J.,  having  been  of  counsel,  not  sitting. 


crrr  of  topeka  t.  griffet. 

(Court  of  Appeals  of  Kansas,  Nortfaem  Depart- 
ment. E.  D.    Dec.  18,  1897.) 

DBfSCnVS    SlDBWAU—Lt ABILITY   OW  CiTT— Evi- 
DBNCB. 

The  verdict  and  judginent  are  supported  by 
competent  evidence,  and  trial  court  commit- 
ted no  error  in  the  admission  of  incompetent  tes- 
timoiiy  which  could  affect  the  substantial  rights 
of  Ihe  plaintiff  in  error.  The  case  was  submit- 
ted upon  the  evidence  of  the  plaintiff,  which 
stands  uncontradicted,  as  to  the  fact  and  extent 
of  tte  injury. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  county; 
J.  B.  Johnson,  Judge. 

Action  by  Phoebe  Griffey  against  the  elty 
of  Topeka.  From  a  Judgment  for  idalntiff, 
defendant  brings  error.  Alllrmed. 

W.  A.  S.  Bird,  for  plahitlff  in  error.  David 
Overmeyer,  for  defendant  in  error. 

Mcelroy,  J.  This  action  was  brought 
by  Phoebe  J.  Griffey  against  the  city  of 
Topeka  for  personal  injuries.  The  plaintiff, 
while  traveling  along  one  of  the  public 
streets  of  the  city,  was  tripped  and  thrown 
by  a  portion  of  the  sidewalk  being  elevateil 
above  the  other  portion  of  the  walk,  and  by 
reason  of  the  fall  she  was  Injured  ami  sustain- 
ed damages.  The  case  was  tried  by  a  Jury, 
and  resulted  In  a  verdict  In  favor  of  the 
plaintiff,  and  judgment  for  A  motion 

for  a  new  trial  was  filed  and  overruled,  and 
the  plaintiff  In  error  presents  the  case  to  this 
court  for  review.  The  only  question  pre- 
sented to  this  court  Is  whether  the  trial 
court  erred  in  admitting  Incompetent  testi- 
mony over  the  objection  of  the  defendant 
(plaintiff  Id  enror). 

Complaint  Is  made  that  Dr.  Mitchell  was 
permitted  to  testify  as  to  the  general  health 


of  tiie  plaintiff  prior  to  the  date  ot  the  al- 
legeA  Injniy.    Dr  Mltcbdl  had  known  her 
for  four  or  five  years,  bad  been  fi^equentiy 
in  her  family,  was  well  acquainted  with  her, 
and  was  her  fftmlly  physician.  He  had  am- 
lAe  opportunity  to  observe  her  general  health. 
This  t«8tlmony  was  competent  And  to  the 
following  hypothetical  question:    "Q.  If  a 
woman  f6rty  years  old,  in  good  physical  con- 
dition, should  receive  a  shock  by  a  blow  up- 
on the  bead  In  a  fall,  and  the  injury  pro- 
duced pain  In  her  back  and  In  her  head  la 
soch  a  tell  as  that,  and  should  be  thereaf  tn-  » 
sufferer  from  chronic  or  constant  pain  in  the 
head,  hip,  or  limb,  with  the  slgoa  of  paraly- 
sis in  the  injury  through  a  series  of  years;— 
six  or  seven  year8,~what  do  you  say  as  to 
whether  or  not  the  tall,  and  the  injuiy  re- 
ceived there,  was  the  cause  of  that  amo- 
tion."   It  is  conceded  that  the  question 
would  be  proper  in  Itself,  but  It  Is  inslstod 
that  the  evidence  was  not  snch  as  to  JusUI^, 
the  question.   The  platntiff  testified,  con- 
cemli^  the  injury:  That  she  tripped  b.<er 
toot  In  under  the  sidewalk,  and  fell  north- 
ward. She  was  affected  all  over.   The  first 
she  knew,  they  were  helping  her  up,  getting 
ready  to  go  home.    She  was  not  aUe  to  do 
aoythlng  for  pretty  near  two  years.  She  waa 
hurt  all  over.   Hardly  knew  where  the  pain 
was.   Her  right  Umb  seined  to  be  IxtJured. 
and  It  was  hard  for  her  to  walk  home.  anC 
her  head  huriL   Her  head  hurt  all  the  tbne 
and  does  yet  J.  C  Hilton  testified:  Tbxi 
she  was  the  daughter  ot  idalntiff.   I^t  she 
was  In  company  with  plaintiff  when  she 
sustained  the   Injury.   They   were  going 
nortti,  and,  as  they  came  on  the  sidewalk  In 
front  of  the  barb«  shop,  the  plaintiff  stub- 
bed her  foot  on  the  sidewalk,— "It  was  about 
that  high  [lndieatlng],^nd  a  board  flew  ivl" 
Don't  knew  whether  It  was  from  her  father 
stepping  on  It,  or  not;  but  as  she  fell  the 
board  struck  her  on  the  ankle,  and  Imilsed 
her  very  bad,  and  she  struck  the  sldewallc 
with  her  head.   She  seemed  to  be  oat  of  her 
mind.   "We  lifted  her  up,  and  carried  her 
home;  that  is,  voy  nearly  carried  her."  It 
appears  from  the  testimony  that  plaintiff's 
head  received  some  blow,  or  Uke  Injuiy,  in 
the  talL   it  Is  not  Inqtortant  whether  the 
Uow  was  administered  upon  the  head,  or 
whether  the  bead  struck  the  sidewalk,  it 
would  be  a  blow  upon  the  head  In  either 
event.  Tlie  evidence  is  that  plaintiff's  head 
was  hurt  in  the  fall,  and  that  It  did  not  pain 
her  before  the  fall.   From  the  forgoing, 
the  hypothetical  question  anbradng  the  psta.- 
cipa.}  consequences  of  a  blow  upon  the  head 
was  not  open  to  tl»  objections  iregeA  agaliut 
It.   We  concede  the  force  of  the  anthoritles 
cited  by  counsel  to  sustain  the  [ffopMltion 
that  expert  witnesses  cannot  base  an  opinion 
upon  the  fhcts  not  In  the  case,  but  such  au- 
thorities are  not  api^lcable  to  the  question 
under  consideration. 

Complaint  Is  made  of  the  testimony  of  S, 
D.  Ayera,  on  the  grouM  that  it  Is  eqiert 
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testlmoDT,  and  that  no  proper  Coundatloa 
WEB  laid  for  tb«  Introduction  of  tbe  same. 
There  waa  no  exip&tt  testimony  given  hy  this 
witness,  and  only  two  objections  were  made 
to  the  testimony;  and  they  were  that  the 
questions  were  tncompetwt,  IrreleTant,  and 
Immat^al.  The  first  objection  Is  to  the 
qncatlon:  "Q.  State  what  bei  condition  was 
at  the  time."  The  question  was  entirely  com- 
petent. An  unprofessloDal  witness  might 
answer  the  question  with  perfect  propriecy. 
The  question  was  competent,  material,  and 
proper  to  be  addressed  to  any  witness.  The 
next  question  objected  to  waa:  "Q.  State 
whether  or  not  It  was  usual,  doctor,  for  a 
woman  at  the  age  of  this  woman  at  that 
time— forty  years  old— to  be  so  affected  that 
she  could  not  speak  coherently,  could  not 
place  sentences  together,  although  she  tried 
to  tell  you  what  she  wanted."  To  this  qnes- 
tlon  defendant  objected,  as  Incompetent,  Ir- 
relevant, and  Immaterial.  This  question  was 
competent,  relevant,  and  matertal.  The  de- 
fendant Is  not  In  a  position  to  object  to  the 
competency  of  the  witness.  His  only  ob- 
jection in  the  trial  court  was  to  the  incom- 
petency of  the  testimony.  He  presents  to 
this  court,  for  the  first  time,  the  Incompeten- 
cy of  the  witness.  The  witness  was  called 
to  see  the  plalntlfT  In  confinement.  Xo  ob- 
jection was  made  to  the  competency  of  the 
witness,  and  that  matter  was  aitlrely  waiv- 
ed. The  testimony  of  this  witness  would  In- 
dicate that  the  wltn«s  was  a  practicing 
physician.  The  defendant  aslied  the  witness 
professional  questions.  The  witness  was  re- 
ferred to  as  "doctor."  The  witness  was  call- 
ed to  see  the  plaintiff  as  a  patient,  and,  to 
some  extent,  treated  plaintiff  as  a  physician 
treats  a  patient.  The  witness  gave  no  testi- 
mony of  a  professional  character  which  couM 
prejudice  the  defendant.  The  evidence  to 
the  effect  that  It  had  been  the  observation 
and  experience  of  the  witness  that  women  In 
confinement  were  not  so  nervous  as  to  speak 
Incohei-ently,  and  the  other  answer,  that  the 
plaintiff  was  nervous  and  suffering  from  a 
nervous  shock,  were  questions  which  any 
observer,  or  any  person  of  Intelligence,  might 
have  answered  in  the  way  in  which  this  wit- 
ness answered  them. 

Complaint  Is  made  of  the  ruling  of  the 
court  upon  the  testimony  of  J.  0.  Hilton:  "Q. 
State  how  she  was  after  you  got  her  home. 
A.  She  did  not  seem  to  know  anything  at  all. 
She  seemed  to  be  out  of  her  mind  all  the 
time.  We  called  a  physician  the  next  morn- 
ing, and  he  said  she  was  in  a  very  bad  con- 
dition." The  only  objection  to  this  testi- 
mony in  the  trial  court  arose  upon  the  motion 
of  the  defendant  to  strike  oat  the  answer  of 
the  witness  as  not  ret^nsive  to  the  question. 
The  record  shows  that  the  court  made  no 
ruling  whatever  upon  this  motion,  and  the 
defendant  took  no  exception  to  the  Inaction 
of  the  court. 

We  have  examined  the  record  In  this  case 
and  find  that  the  verdict  and  Judgment  are 


very  satisfactorily  supported  by  the  evidence. 
The  defect  in  the  sidewalk  where  the  Injury 
occurred  was  of  long  standing.  The  defend- 
ant in  the  trial  court  submitted  the  case  up- 
on the  plaintiff's  evidence.  The  evidence  of 
the  plaintiff  stands  uncontradicted,  as  to  the 
facts  of  the  Injury,  and  as  to  the  extent  of 
the  injury.  The  defendant  did  not  argue  the 
motion  for  a  new  trial.  There  were  no  er- 
rors committed  by  the  trial  court,  affecting 
the  substantial  rlghta  of  the  plaintiff  in  er- 
ror. The  motion  for  a  new  trial  was  prop- 
erly overruled.  The  judgment  must  be  af- 
flnned.   All  the  Judges  concurring. 


re  Kan.  A.  lU) 
miEDBEKG  V.  CUBBISON.i 
(Court  of  Appeals  of  Kansas,  Northern  Dt^art- 
ment,  E.  D.    Dec  18.  18^.) 
Appbai,  fbuh  Justicb- Affikmakcb. 
Where  a  nctition  in  error  is  tiled  In  the  dis- 
trict court  to  reverBC  a  jndgraent  of  a  justice  of 
the  i»eace  for  errors  of  law  occurring  at  the  tnal, 
and  no  notice  of  tlie  filing  or  time  of  hearing  the 
motion,  which  was  filed  After  the  day  of  the  foiv 
mer  truU,  is  incorporated  in  a  bill  of  exceptions, 
Biich  errors  caunut  be  conitldered,  and  the  trial 
court  properly  affirmed  the  Ju^rinent. 
(Syllabus  by  the  Coort.) 

Error  from  district  court.  Wyandotte  coun- 
ty; Henry  L.  Alden,  Judge. 

Action  by  J.  K.  Cubhisan  against  Benjamin 
Friedberg  to  recover  for  services.  From  judg- 
ment for  plaintiff  afBnnlng  that  of  the  jus- 
tice court,  defendant  brings  error.  Affirmed. 

Getty  &  Hutchings,  for  plalntifl  In  error.  J. 
K.  Cubblson,  In  pro.  per. 

Mcelroy,  J.  This  action  was  commenced 
In  Justice's  court  of  Wyandotte  county  by 
J.  K.  Cubblson  to  recover  the  sum  of  $250 
for  services  as  attorney  at  law,  performed  in 
pursuance  of  a  contract  with  Benjamin  Fried- 
berg. The  defendant  denied  liability.  On 
May  3,  1S94,  trial  was  had,  and  the  Justice 
rendered  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant  for  ^63.80.  A  mo- 
tion for  a  new  trial  was  filed,  overruled,  and 
exceptions  taken.  The  action  was  taken  to 
the  district  court  of  Wyandotte  county  by  pe- 
tition In  error  and  bill  of  exceptions.  On  the 
hearing  the  district  court  affirmed  the  Judg- 
ment of  the  Justice  of  the  peace,  and  the  case 
Is  presented  to  this  court  by  petition  in  error 
aiwi  transcript  of  the  record.  It  Is  contend- 
ed by  the  defendant  in  error  that  no  motion 
for  a  new  trial  Is  properly  In  the  record,  for 
the  reason  that,  where  a  motion  Is  ffied  after 
the  day  on  which  the  former  judgment  was 
rendered,  the  notice,  motion,  and  the  ruling 
must  be  Incorporated  In  a  bill  of  exceptions, 
llie  bill  of  exceptions  does  not  contain  any 
notice  of  the  motion  for  a  new  trial,  nor  proof 
of  service  of  such  notice.  The  Judgment  was 
rendered  on  May  3,  1894,  and  the  motion  for 
a  new  trial  was  filed,  argued,  and  overruled 
on  May  4,  1894.  In  justice's  court  the  op- 
posite party  shall  have  a  reasonablo  notice 

1  Rehearing  denied. 
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of  the  motion  fur  a  new  trial.  If  tbe  motion  is 
not  made  on  the  day  of  the  former  trial,  and 
In  the  presence  of  such  party.  Section  111, 
Procedure  Clyil,  Before  Justices.  It  seems 
that  this  notice,  when  tbe  motion  Is  not  made 
on  the  day  of  the  former  trial,  and  In  pres- 
ence of  the  party,  Is  a  condition  precedent  to 
rlffht  of  the  Justice  of  the  peace  to  sustain 
the  motion.  Where  notice  of  a  motion  Is  re- 
quired, It  must  be  In  writing,  and  it  must  be 
served  a  reaeonable  time  before  the  hearing; 
and  the  retnm  of  the  officer,  or  the  affidavit 
of  the  person,  shall  be  proof  of  service.  The 
service  shall  be  made  on  tne  party  or  his  at- 
torneys of  record,  and  shall  be  made  as  re- 
quired by  law  for  service  of  summons.  If  no 
notice  was  given  of  the  motion  for  a  new 
trial,  It  would  be  the  duty  of  the  Justice  to 
oreiTnle  the  motion  for  that  reason.  It  does 
not  appear  from  the  record  In  this  case  why 
the  motion  fi>r  a  new  trial  was  overruled,  and 
It  may  have  been  overruled  for  the  reason 
that  the  notice  was  not  given.  Hennigh  v. 
Bank,  53  Kan.  370,  36  Fac.  711.  Errors  of 
law  occnrrlng  at  the  trial  before  a  Justice  of 
the  peace  can  only  be  reviewed  by  tbe  dis- 
trict court  after  a  motion  for  a  new  trial  has 
been  properly  made  and  overruled;  and,  as 
the  record  brought  to  the  district  court  failed 
to  show  by  bill  of  exceptions  the  notice  and 
service  of  tbe  notice  of  tbe  motion  for  a  new 
trial,  tbe  district  court  properly  sustained  the 
ruling  of  tbe  Justice  of  tbe  peace.  Tbe  Judg- 
ment Is  affirmed.  All  the  Judges  concurring. 


(6  Kan.  A.  186) 

KING  T.  BAILBT. 
03iiiBt  of  Appeals  of  Kansas,  Nortbem  Depart 
ment,  S.  D.   Deb  18,  1807.) 
Appeal  Bond— Discharos  or  Scrbtt. 
DefcDdaot  In  a  case  In  Joatic^i  conrt  ap- 
pealed from  the  jod^ment  of  the  justice  to  the 
district  cuiirt.    In  the  district  court  the  case 
waa  dismissed  t>ecaase  of  the  plamtllTB  failure  to 
a|i|>enr  (ni  a  diiy  net  for  trial.    Thia  order  of  dia- 
missal  was  eubsequently  set  aaide,  and  the  case 
tried,  resultlu^  la  a  Judgment  for  the  idaintiff. 
Btid,  that  tbe  judgment  of  dismissal  did  not  dis- 
charge the  surety  upon  the  api>eal  bond. 
(Syllabaa  by  the  Court.) 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  Frank  Bailey  against  Alice  O. 
King,  as  surety  upon  an  appeal  bond.  From 
a  Judgment  for  plaintiff,  defendant  brings  er- 
ror. Affirmed. 

Vance  A.  Campbell,  for  plaintiff  In  error. 
Dobbs  &  Stoter,  for  defendant  In  errw. 

MAHAN,  P.  J.  It  la  contended  in  this  case 
that  the  effect  of  a  Judgment  by  default 
against  the  plaintiff,  although  subsequently 
set  aside  and  a  new  trial  awarded,  which  re- 
sulted in  a  verdict  for  the  plaintiff,  had  the 
effect  of  discharging  the  surety  upon  the  ap- 
<peal  bond.  It  Is  argued  that  the  condition  of 
the  appeal  bond  Is  that  the  appellant  <de- 
ibndant  In  the  Jnstlce's  court)  ihall  prosecnte 


bis  appeal  to  ^ect  withont  tmnecessaiy  de- 
lay, and  that  when  he  does  prosecute  the 
case  to  a  Judgment,  such  aa  above  stated,  the 
condition  of  the  bond  is  compiled  with,  and 
that  tbe  granting  of  a  new  trial  will  not  re- 
Instate  the  obligation  of  the  surety.  Counsel 
overlook  tbe  further  condition  of  tbe  bond, 
which  Is  that  the  defendant  will  satisfy  such 
Judgment  and  costs  as  may  be  rendered 
against  him  In  the  case.  Notwithstanding 
the  default  of  the  plaintiff  In  the  district 
court  In  the  first  Instance,  he  subsequently 
recovered  a  Judgment  In  that  case  against 
the  appellant,  which  was  not  satisfied  or 
paid  by  him;  but,  on  the  contrary,  execn* 
Hon  was  returned  thereon  unsatisfied.  So 
that,  whatever  effect  the  first  judgment  by 
default  may  have  had  on  tbe  first  condition 
of  tbe  bond,  It  did  not  operate  to  discharge 
tbe  surety  from  his  obligation  to  see  that 
the  ^pellant  paid  tbe  judgment  in  the  case 
when  It  was  rendered  against  blm.  If  the 
contention  prevailed,  a  Judgment  being  re- 
^'er8ed  by  a  higher  court,  and  a  new  trial 
awarded,  would  likewise  operate  to  discbarge 
tbe  sureties  upon  appeal.  This  will  scarcely 
be  contended  for.  Tbe  judgment  of  tbe  dis- 
trict court  was  correct,  and  must  be  affirm- 
ed. All  the  Judges  concurring. 


(S  Kan.  A.  188) 
GANNON  et  aL  T.  BIRNBT. 
(Court  of  Appeals  of  Kansas,  Northnn  Depar^ 
menu  B.  D.    Dee.  18,  U87.) 

Konoa  TO  Quash  Suhmoks— RsHSARiire  Arm 
Tkrh. 

Where,  npoD  a  motion  to  set  aside  snmmons 
and  service,  evidence  is  offered,  and  Judgment 
rendered  "that  such  snmmons  be,  and  the  same 
is  hereby,  quashed  and  set  aside,  and  dedared 
nail  and  void,  at  the  coats  of  the  plaintiff,"  and 
no  objection  or  exception  is  made  to  the  jods- 
ment,  hel4,  tioit  a  motion  for  a  rebearlng  thereof 
filed  seven  Am  after  tbe  adjournmeDt  of  the 
term  of  court  does  not  give  the  court  Jurisdiction 
to  review  such  order  and  judgment 
(Sylbbns  by  the  Court.) 

Brror  from  district  court,  Leavenworth 
oonn^;  Levis  A.  Myers,  Judge. 

Action  1^  Lucy  B.  Blrnev  agalnat  SSkm  and 
Oomellns  Cannon  on  a  pr(Hnlss«7  note. 
From  a  Judgment  for  plalntlfl,  defendants 
bring  error.  Reversed. 

C.  F.  W.  Dasaler  and  L.  0.  Hopkins,  for 
plaintiffs  in  error.  H.  Miles  Moore,  for  de- 
fendant in  error. 

McELBOY,  J.  This  action  was  brought  In 
tbe  district  conrt  of  Ijeavenwortb  coun^  by 
Lucy  R  Blmey  against  Ellen  and  Cornelius 
Cannon.  Tbe  petition  alleges  a  cause  of  ac- 
tion against  the  defendants  for  a  balance  dne 
on  a  promissory  note.  At  the  commencement 
of  tbe  action  an  attachment  was  iasued,  at  tbe 
Instance  of  the  plaintiff,  and  levied  upon  real 
estate  in  the  city  of  Leavenworth.  A  aum- 
mons  was  issued  to  tbe  sheriff  of  Arapahoe 
ODunty,  Oolo.,  for  the  defendant^  wtaldi  sum- 
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moi^  and  the  sortce  thereof  were  quaBhed 
and  set  aside.  Afterwards  anotber  flnmmona 
was  Issued  and  served,  and  the  defendants 
appeared  specially,  and  filed  their  motionB  to 
qnaata  and  set  aside  th«  snmrnons  and  service. 
This  motion  was  heard  by  the  court  at  the 
December,  1883,  term,  on  March  10,  1894,  on 
erldmce  and  argument,  and  snstalited,  and 
Jodsment  entered  "that  such  summons  be, 
and  the  same  is  hereby,  ana^hed  and  set 
aside,  and  dedared  null  and  Told,  at  the  costs 
of  the  plaintiff."  The  evidence  Introduced  on 
the  bearing  of  tiie  motion  Is  not  In  the  ree- 
oid.  The  plalntUt  neither  objected  nor  ex- 
cepted to  the  ruling  and  Judgment  ot  the 
cooTt.  On  the  same  day  the  court  adjourned 
tot  the  tana.  No  other  summons,  actual  or 
constructive,  was  afterwards  served;  and 
the  defendants,  nor  ^ther  of  them,  ever  en- 
toed  a  general  appearance  In  the  case.  After 
the  adjournment  of  the  December  term  of 
court,  and  on  March  17, 1894,  Lucy  B.  Blmey 
flled  a  motion  for  a  rehearing  to  set  aside  the 
order  and  decision  made  by  Che  court  on  the 
10th  day  of  March,  for  the  reason  that  the 
court  erred  In  sustaining  the  motion  of  the 
defendaots.  This  motion  for  a  rehearing  was 
presented  to  the  court  at  the  April,  18M,  term. 
On  the  bearing  of  this  motion  the  defendants 
appeared,  by  their  attorneys,  specially,  and 
objected  to  the  hearing  of  the  motion,  for  the 
reasons  (1)  that  the  court  had  no  power  to 
hear  or  entertain  the  same;  (2)  It  had  no 
power  to  review  Its  decision  made  at  the  for- 
mer term  of  court  In  this  proceeding;  (3) 
that  DO  summons  in  error  had  been  served  on 
the  defendants,  or  their  attorneys  of  record; 
(4)  and  that  no  petition  in  error  had  been 
flled.  The  court  ovraruled  the  (A>Jections,  and 
the  def^idants  excepted.  The  case  was  set 
for  trial  July  6,  1894.  On  that  date  a  per- 
sonal Judgmoit  was  rendered  by  default 
against  Bllen  and  Oomellns  Cannon  for  $328.- 
47  and  interest,  and  the  attached  property 
was  ordered  sold.  The  defendants  (plaln^ 
tUEs  In  error)  iwesent  the  case  to  this  court 
for  review,  petition  In  enor  aad  transcript 
of  rAcord. 

The  plalntUfs  In  error  contend  that  when 
the  court  sustained  the  motion  to  quash  the 
summons  last  issued  In  the  case,  and  render- 
ed jndgmoit  **tbat  such  summons  be,  and  the 
same  Is  hereby,  quashed  and  set  aside,  and 
declared  nuU  and  void,"  such  Judgment  was 
final;  that  this  Judgment  terminated  the 
CMitroTersy,  at  least,  until  defendants  were 
iHttught  Into  court  by  summons  duly  serv- 
ed; tliat  the  district  court  had  no  power  at 
a  subsequent  term  of  court  to  vacate  and  set 
aside  such  order.  The  whole  contrition  turns 
apMi  the  proposition,  had  the  district  court 
authority  to  set  aside  and  vacate  the  order 
and  Judgment  upon  the  motion  filed  for  a  re- 
hearing seven  days  after  the  adjournment  of 
the  term?  When  the  district  court  quashed 
the  summons  without  objection  or  exception, 
and  court  adjourned,  the  case  was  termlnat- 
«d.   The  defttidants  were  not  required  to  an- 


swer further,  unless  brought  Into  court  by 
legal  service  of  process.  There  was  no  ad- 
verse party  In  court  llils  was  a  final  order 
and  Judgment  of  the  court  The  motion  for 
a  rehearing  was  not  flled  within  three  days 
of  the  rendition  of  the  judgment,  nor  at  the 
same  t^m  of  court  The  reason  assigned  In 
the  motion  for  a  rehearhig  Is  that  the  district 
court  erred  In  sustaining  the  motion  of  plaln- 
tUfs In  error  to  quash  the  summons.  This 
was  error  of  law  occurring  at  the  trial  of  the 
issue  presented  by  the  motion.  If  she  de- 
sired to  question  the  correctness  of  the  de- 
cision It  was  necessary  for  her  to  except,  and 
to  file  her  motion  for  a  new  trial,  or  mahe  and 
file  her  bill  of  exceptions,  during  tbe  Decem- 
ber term  of  court,  unless  further  time  should 
be  given.  Not  having  done  this,  she  waived 
any  errors  there  may  have  been  In  the  ac- 
tion of  the  court  in  sustaining  the  motion, 
and  she  cannot  obtain  a  review  at  a  subee- 
quent  term  of  court  this  proceeding.  The 
court  had  no  Jurisdiction  of  the  parties  or  of 
the  subject-matter  at  the  April  term,  and  the 
judgment  should  be  set  aside.  The  judgment 
Is  reversed,  and  the  case  runaaded.  All  tiie 
judges  conctirrtng. 

0  KUk  A.  SOB) 
MAX  T.  WTLKBRSON. 
(Cotnt  ot  Appeals  of  Kansas,  Northern  Depart- 
ment, BL  D.   Dec.  18>  1897.) 
RsPtJivi!f— BvinaxcB— Best  a»i>  Bbcoxdart. 

1.  In  an  action  of  replevin  by  a  mortgagee  to 
recover  poBsesaioo  of  personal  property,  io  whldi 
the  validity  of  the  mortgage  is  assailed,  as  hav- 
ing been  made  to  hinder,  delay,  and  defraud  cred- 
itors, with  knowledge  thereof  upon  the  part  ot 
tlie  mortgagee,  it  is  competent  to  introduce  evi- 
dence lo  the  first  iostaoce  to  show  the  traudtt- 
lutt  intent  of  the  mortgagor. 

2.  In  such  case.  It  is  competent,  for  the  purpose 
of  diowing  knowledge  upon  the  part  of  the  mort- 
gagee, to  introduce  evidence  to  show  the  bnsl- 
neas  relatlMUi  existing  betweoi  the  mortgage 
and  mortgagee  prior  to  and  at  the  time  the 
morteage  was  made. 

8.  In  order  to  make  the  records  of  the  registw 
of  deeds  office  competent  evidence,  it  is  onlv  nec- 
essoty  to  show  that  the  party  offering  such  rec- 
ords has  not  the  possession  or  control  of  the  orig- 
inals. 

(Syllabus  by  the  Oonrt) 

Error  from  district  court,  Shawnee  coun- 
ty; J.  B.  Johnson,  Judg& 

Action  by  Charles  Sax  agidnst  John  M.  WU- 
fcerson  to  recover  possession  of  personal  prop- 
erty. From  Judgment  for  defendant  plain- 
tiff brings  error.  Affirmed. 

Isenhart  &  Alexander,  for  plaintiff  Id  «r> 
ror.  Jetmore  ft  Jetmot^  for  deCmdant  In  er- 
ror. 

MAHAN,  P.  J.  The  plaintiff  hi  error  sue* 
defendant  In  error,  who  was  sheriff  of  Shaw- 
nee county.  In  replevin  to  recover  the  posses- 
sion  of  clothing,  claiming  ownership  under 
chattd  mortgage  from  Jacob  Levi,  ^e  de- 
fendant as  sheriff,  has  possession,  under  levy 
of  attachment  against  Levi,  at  the  suit  of  one 
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of  LbtTb  .credlton.  lie  contention  of  the 
defendant  la  that  the  mortgage  Is  void  be- 
cause made  to  hlDder,  dela^,  and  defraud  the 
creditors  of  Levi,  and  that  Sax  took  it  with 
knowledge  of  thUi  rice.  Sax  and  Levi  are 
broChere-hi'law.  Sax  resides  In  cailcago,  and 
does  buBiness  In  Ottumwa,  Iowa,  and  Levi 
In  Topeka,  and  was  engaged  In  mercantile 
trade  there.  There  waa  a  trial  to  the  court 
with  a  Jury,  and  verdict  and  Judgment  for  the 
defendant. 

Plaintiff  makes  the  following  assignments 
of  error:  (1>  The  court  erred  in  permitting 
the  defendant  to  Introduce  incompetent,  Ir- 
relevant, and  Immaterial  evidence;  <2)  the 
court  erred  in  permitting  the  defendant  to 
introduce  incompetent.  Irrelevant,  and  Imma- 
terial documents  in  evidence^  and  also  with- 
out flrst  laying  a  proper  foundation  therefor; 
(fi)  the  court  erred  in  permitting  the  de- 
fendant to  Introduce  record  evidence  witb- 
oDt  any  preliminary  proof  of  such  records; 
(4)  the  court  erred  in  overruling  the  plain- 
UfTs  motion  for  a  new  trial;  (6)  that  the  ver> 
diet  and  Judgment  are  contn^  to  the  law 
and  the  evidence. 

These  assignments  are  general  and  indefl- 
nlte,  and  do  not  conform  to  the  rules  of  the 
court  tn  that  they  do  not  set  out  the  evi- 
dence complained  of.  They  do  not  suggest, 
way  of  reference  to  the  record,  that  of 
which  complaint  Is  made.  However,  ex- 
amination of  counsel's  argument,  we  discov- 
er that  the  flrst  assignment  Is  directed  to  evi- 
dence of  acts  of  Levi  which  were,  doubtless, 
admitted  to  prove  an  unlawful  purpose  upon 
his  part  in  making  this  mortgage.  With 
some  of  these  acts  Sax  had  no  immediate 
connection;  yet  they  were  competent  for  the 
purpose  above  indicated.  In  some  of  these 
acts  so  proven.  Sax  was  directly  concerned; 
and  so  far  they  were  properly  admitted  to 
prove  his  knowledge  of  Levi's  acts  and  the 
relations  subelatlng  between  them.  One  of 
the  issues  In  the  case  involved  Levi's  good 
or  bad  faith,— lawful  or  unlawful  puri>ose. 
The  other  Issue  was  as  to  Sax's  participation 
In  or  knowledge  of  Levi's  Mth  or  purpose, 
as  disclosed  by  tils  acts  and  declarations  at 
and  prior  to  the  making  of  the  mortgage. 

The  second  and  third  assignments  of  er- 
ror, so  far  as  we  can  gather  from  the  argu- 
ment, are  directed  to  the  admission  of  rec- 
ords of  deeds  and  ctiattel  mortgages  made  by 
Levi  to  the  plaintiff,  and  to  members  of 
Levi's  family.  The  contention  seems  to  be 
that  these  records  ore  subject  to  Ibe  rules 
governing  the  admission  of  secondary  evi- 
dence, as  copies  of  documents  lost  or  de- 
stroyed. The  statute  establishes  a  different 
rule.  A  party  desiring  to  use  the  record  of 
any  instrument  properly  recorded— 1.  e.  elig- 
ible to  be  recorded— Is  only  required  to  show 
that  the  original  Is  not  in  his  possession  or 
control,  and  this  may  sometimes  be  presnm> 
ed  from  the  existence  of  other  facts. 

At  the  conclusion  of  the  plaintiff's  brief, 
some  reference  la  made  to  tiie  com't's  in- 


stroctiona;  bat,  «■  «o  asalgnment  of  error 

covers  the  matter  of  the  court's  lustructiiKis. 
we  do  not  deem  it  necesaaiy  or  advisable  to 
consider  them.  We  find  no  error  in  the  mat* 
ters  challenged  by  the  assignments  of  error. 
Judgment  alUrmed.  All  the  Judges  concur* 
rias. 


(8  K&a.  A.  IM) 

THBQNIO  et  aL  V.  FIRST  NAT.  BANK  OF 
HOBTON. 

(Gottrt  of  Appeals  of  Kansea,  Nertbem  Depart 
ment  B.  D.   Dec.  IS,  18874 

Hiwirtus  BaiioR— BiiTKs— LiABtLmBa~Visi» 
emoK 

1.  The  eRiweons  exclusion  of  teatlDMniy  la 
cared  by  Its  subsequent  admission, 

2.  The  admiKdoD  of  hearsay  testimony  over  ob- 
jection is -erroneont;  bnt  men  the  party  com- 
Idaining  himself  repeatedly  offers  like  evidence 
without  objection,  eoncemiuK  the  sane  natter, 
and  all  of  the  hearsay  tettlmoay  tenda  to  estab- 
lish the  same  facts,  which  sre  ondlspnted,  the 
error  is  not  snfldCDt  to  oompd  a  reversal  of  tbe 
judgment. 

8.  Instroctions  refused  and  given  examined, 
and  idd  that,  so  far  as  tbe  instructions  refused 
were  applicable  to  the  issues  and  evidence,  they 
were  included  in  t^e  geperal  ehaige  given  the 
court  to  ttie  Jury.  Tlie  inatructloas  ss  giv«i 
fairly  presented  to  llie  ju^  the  issues,  and  tbo 
court  comniitted  no  error  prejudicial  to  tte  plain- 
tiff  in  the  refusing  or  ^ving  instmctions. 

(Byllabos  hr  the  Court) 

Error  from  district  court  Brown  oonnty; 
J.  r.  Thompson,  Jadge. 

Action  by  1*.  E.  lliroDe  and  Max  Frank, 
partners,  against  the  First  National  Bank  of 
Horton.  From  a  Judgment  for  defendant 
plaintiffs  bring  error.  Afflnned. 

Tufts  A  Crowell,  for  idaintiffs  In  mm. 
James  Falloon,  for  defendant  in  error. 

Mcelroy,  J.  TUs  action  was  brought  by 
Throne  &  Frank,  co-partnera,  against  the  First 
National  Bank  of  Horton,  for  tbe  recovery 
of  ^408,  damogee  alleged  to  have  berai  anstatn- 
ed  by  reason  of  the  defendant  bank's  fallnre 
to  procure  acceptance  promptly,  and  retnm  a 
certain  draft  drawn  by  plaintiffs  against  the 
firm  of  Craig  Broa^  merchants,  at  Horton. 
From  tbe  record  It  appears  that  Craig  Bros, 
were  Indebted  to  Throne  &  Frank  in  the  som 
of  $403;  and  on  July  16, 1802.  plalntiiEs  drew 
a  draft  for  the  amoont,  and  transmitted  the 
draft  to  defendant  bank,  with  Instmctlona  "to 
procure  acceptance  im>mptly,  and  return  If 
not  paid,  stating  reasons  asslgaed  tor  defaidt^ 
The  bank  received  the  draft,  presented  it  to 
Cmig  Bros,  for  payment  and  afterwards,  on 
August  2d,  notified  the  plaintiffs  that  tbe  draft 
liad  t>een  presented,  not  paid,  and  that  pay- 
ment waa  promised  within  foor  or  8vo  days. 
Afterwards,  on  August  16th,  defendant  bank 
returned  the  draft  with  the  further  statranent: 
**Pre8ented  your  draft  to  Craig  Bros,  this  day. 
They  ask  that  it  l>e  returned  to  yon,  and  state 
that  th^  will  vrrlte  yon  fnHy  about  tbe  mat- 
ter this  week."  Tbe  draft  was  received  br 
Throne  A  Frank  on  August  IStb,  and  on  that 


Digitized  by  Google 


Kaa) 


'  KIKG  T.  OLEASOK. 


801 


date  the  firm  of  Oralg  Bros,  failed  In  business. 
The  plaintiffs  claim  that  defendant  bank  could 
fULTe  o^ectad  tbe  draft  with  reasonable  dili- 
gence; that  the  bank  knew  of  the  approaching 
failure,  and  held  the  draft  for  the  purpose 
of  hlndainf,  delaying,  and  defrauding  the 
creditors  of  Craig  Bros.,  and  afterwards  took 
a  mortgage  upon  the  entire  stock  of  goods, 
and  took  such  property  into  its  possession,  for 
the  purpose  of  assisting  Craig  Bros,  in  de- 
frauding, and  to  render  Impossible  the  collec- 
tion of  the  draft  The  defendant  bank  filed 
an  answer,  admitting  the  co-partnerahlp  of 
the  plaintiffs  and  of  Craig  Bros.,  and  the  cor- 
porate existence  ot  the  defendant,  the  receipt 
and  return  of  the  draft,  and  allege  the  pres- 
entation of  the  draft,  and  the  promise  of 
Craig  Bros,  to  pay  within  a  reasonable  time; 
that  on  August  2d  defendant  informed  the 
plaintiffs  of  the  presentment  of  the  draft,  the 
nonpayment,  and  the  promised  payment  with- 
in four  or  fire  days;  that  the  plaintiffs  receiv- 
ed the  letter,  ratified  and  adopted  all  of  the 
doings  of  defendant  In  the  premises;  that 
d^endant  had  no  knowledge  of  the  insolvency 
of  Craig  Bros.,  had  no  knowledge  of  such  facts 
as  would  put  defendant  upon  Inqniry;  that 
defendant  acted  with  diligence  and  good  faith 
in  presenting,  hokling.and  notifying  the  plain- 
tiffs  of  the  nonpayment  of  the  draft.  The 
plaintiff's  reply  was  a  general  denial.  The 
action  was  tried  by  the  court  and  jury,  and  re- 
sulted in  a  verdict  for  the  defendant,  and 
judgment  against  the  plaintiffs  for  costs.  Mo- 
tion for  new  trial  was  filed,  overruled,  and  the 
case  Is  presented  to  this  court  for  review. 

Complaint  Is  made  that  the  court  erred  in 
excluding  from  the  consideration  of  the  Jury 
cunpetent,  material,  and  relevant  testimony 
of  Scott  Hf^klns.  The  interrogatories  were 
competent,  and  the  court  erred  in  sustaining 
the  objections.  This  was  not  reversible  error, 
for  the  reason  that  questions  embracing  all 
that  was  Included  In  the  excluded  questions 
were  pat  to  the  witness  in  the  course  of  his 
farther  examination,  and  fully  answered.  The 
witnesses  testified.  In  answer  to  other  ques- 
tions, Uiat  the  mortgage  of  Craig  Bros,  was 
given  to  witness  on  the  morning  of  August 
IStb;  that  witness  went  to  Hiawatha,  and  re- 
corded it,  and  returned  to  Horton  before  pay- 
ing any  money  thereon;  that  the  money  was 
paid  about  7  o'clock  p.  m.  of  that  day,  after  he 
returned.  Ballroad  Ca  r.  Andrews.  41  Kan. 
3T(^  21  Pac.  276.  The  other  testimony  ex- 
ctoded  of  which  complaint  la  made  was  hear- 
say and  lDcoiiq>etent. 

The  next  cooipiaint  made  Is  of  the  admls- 
ston  of  evidence  In  regard  to  the  Missouri 
store  of  Cratg  Bros.,  and  all  of  the  testimony 
tends  to^  and  does,  show  that  witness  knew 
nothing  of  snch  store  except  from  hearsay. 
It  appears  that  both  plalntlfllB  end  defendant 
took  turns  at  Introducing  hearsay  teatbiony  In 
regard  to  the  MIsBoud  store,  all  of  which 
was  immatolal;  but  we  do  not  apprehend 
UuLt  such  testimony  did  In  any  manner  affe'jt 
the  nibstantlal  rights  of  plaintiffs  In  ern»r. 


Complaint  Is  also  made  that  the  court  erred 
In  refusing  to  give  certain  Instructions  re- 
quested by  plaintiffs.  There  were  idx  instruc- 
tions asked  and  refused,  of  which  complaint  Is 
made.  iMoat  all  of  these  instructions  were 
properly  refused,  as  being  Inapplicable  to  the 
testimony.  So  far  as  the  instructions  re- 
fused were  applicable  to  the  Issues  and  tes- 
timony, they  were  Included  In  the  general 
charge  given  by  the  court  to  the  Jury.  The 
Instructions  as  given  fairly  presented  to  the 
jury  the  triable  Issues  as  made  by  the  plead- 
ings and  evidence  In  the  case,  and  are  not 
subject  to  any  just  criticism.  The  verdict 
and  judgment  are  in  accord  with  the  weight 
of  the  evidence,  and  the  court  committed  no 
error  prejudicial  to  the  plaintiffs  In  the  ad- 
mission or  rejection  of  the  evidence,  nor  In 
the  refusal  or  giving  of  Instructions.  The 
Judgment  Is  affirmed.  All  the  Judges  con- 
curring. 


KING  et  al.  v.  GLEASON  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    Dec  18,  1897.) 

Fbadd— Pleiuikq— Blectios  ov  Bbhbdibb— Es- 
toppel. 

Where  parties  plaintiff  In  aeir  first  peti- 
tion set  up  that,  tbrousfa  a  conspiracy  formed  for 
that  purpose  by  the  oefendanta,  a  part  of  uld 
defendaata  fraudulently  procured  certain  goods 
of  said  plaiatiffa,  and  thea  attempted  to  defeat  a 
recovery  therefor  by  pretending  to  transfer  their 
property  to  the  other  defendants,  and  the  relief 
prayed  for  was  a  judgment  anunst  tike  parties 
who  porchaaed  the  goods,  and  that  said  Judg- 
ment be  satisfied  by  a  sale  of  the  property  so 
fraudulently  In  the  hands  of  the  other  conapire- 
tora,  and  said  plaintiffs  afterwards  amended 
their  petition  setting  up  substantially  tbe 
same  state  of  facts,  but  praying  judgment  against 
nil  of  said  conE^irators  for  damages  caused  by 
said  frandtdent  acts,  it  was  error  for  the  court 
to  refuse  to  perm:t  said  plaintiffs  to  introduce 
any  evidence  under  said  amended  petition. 
(Syllabus  by  the  Court) 

Brror  from  district  court,  Jackson  coonty; 
Louis  A.  Myers.  Judge. 

Action  by  Henry  <W.  King  and  others 
against  W.  B.  Qteaaon  and  othen,  Wnm  a 
Judgment  for  defendants,  plalntUb  bring  er- 
ror. Reversed. 

O.  N.  Sterry  and  Edwin  A  Austin,  for  plain- 
tiffs In  error.  James  H.  Lowell  and  Haydni 
&  Haydoi,  for  defaidants  in  enor. 

WEHiLS,  J.  This  case  was  before  the  dis- 
trict court  of  Jackson  county  upon  a  second 
amended  petition,  filed  therein  on  April  6. 
1891.  A  brief  synopsis  of  said  amended  pe- 
tition is  as  follows:  (1)  The  partnership  of 
plalntlfff),  as  Henry  W.  King  &  Co.,  pleaded. 
(2)  That  the  defendant  the  First  National 
Bank  of  Conneautvllle,  Pa.,  la  a  corporation 
under  an  act  of  congress;  that  defendants 
W.  B.  &  W.  S.  Gleason  for  two  years  last 
past  have  been  partners,  as  Gleason  &  Co., 
doing  a  retail  mercantile  business  at  Holton, 
Kan.;  that  up  to  July  1,  1890,  Gleason  &  Co. 
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carried  a  stock  of  goods  not  exceeding  In 
value  *13,<)00;  that  W.  B.  Gleason  owned 
real  estate  in  Cloud  county,  Kan.,  worth 
$8,000,  and  in  Pennsylvania  worth  |3,000. 
(3)  That  $12,0U0  In  value  was  as  large  a  atocK 
of  goods  as  they  ought  to  carry.  (4)  That 
In  July,  1800,  they  should  have  decreased 
their  stock,  rather  than  Increased  it.  (5)  in 
July  and  August,  1800,  Gleason  &  Co.  were 
Indebted  to  others  than  their  co-defendanta 
herein  for  not  less  than  $10,000,  and  now 
claim  that  they  were  indebted  to  their  co- 
defendants  about  *a3,000.  (tt)  In  July  or 
August,  1800,  defendants  entered  Into  a  con- 
spiracy to  defraud  wholesale  houses.  (7) 
Pursuant  to  said  conspiracy,  Gleaaon  &  Co., 
In  July  and  August,  1890,  purchased,  of  55 
scattered  wholesale  houses,  goods  aggregate 
Ing  in  value  $18,000,  upon  a  credit  of  from 
seven  months'  to  a  year's  time.  Among  the 
others,  they  purchased  of  ihese  plaintiffs 
goods  worth  $752.25,  upon  seven  months' 
credit.  (8)  At  and  prior  to  said  purchase, 
Gleason  &  Co.  represented  that  they  were 
solvent,  w^hich  was  fraudulent  and  untrue. 
If  they  owed  their  co-defendants,  as  now 
claimed.  Plaintiffs  sold  sakl  goods,  relying 
upon  said  representations.  (9)  On  December 
26,  1800,  W.  S.  Gleason  pretended  to  sdl  his 
Interest  in  the  firm  of  Gleason  &  Co.  to  W.  B. 
Gleason.  The  next  day  W.  B.  Gleason  gave 
Ave  chattel  mortgages  on  all  his  goods  to  his 
co-defendants  other  than  the  Gleasons,  and 
ddlvered  the  possession  thereof  to  them,  and 
then  made  a  general  assignment  for  the  bene- 
fit of  all  his  creditors,  "having  first  taken 
care  to  prevent  any  property  whatsoever  get- 
ting into  the  hands  of  his  assignee."  That 
thereupon  defendants,  other  than  the  G-Iea- 
sons,  took  all  of  said  property,  and  converted 
it  to  their  own  use,  to  the  damage  of  these 
plaintiffs  in  the  sum  of  $1,000,  and  defend- 
ants are  indebted  to  them  therefor.  (10) 
Copies  of  the  five  chattel  mortgages  are  made 
a  part  hereof,  by  reference,  as  follows:  First. 
W.  B.  Giea.son  to  First  National  Bank,  Con- 
neautville.  Pa.,  for  93.'202.40;  second,  W.  B. 
Gleason  to  J.  C.  Sturtevent,  for  $12,216.34: 
third,  W.  B.  Gleason  to  N.  H.  Holmes,  for 
?1,737.54;  fourth,  W.  B.  Gleason  to  R.  B. 
Myers,  for  $1,027;  fifth,  W.  B.  Gleason  to  J. 
C.  Sturtevent.  for  $1,202.40,— and  also  a 
copy  of  the  general  asslgumcnt.  (11)  W.  B. 
Gleason  and  W.  S.  Gleason  have  a  secret  trust 
In  said  property,  and  have  no  property  sub- 
ject to  execution;  and  the  other  defendants, 
except  Mr.  W.  S.  Gleason  and  A.  H.  Williams, 
are  nonresidents  of  Kansas,  and,  unless  re- 
strained, wUI  sell  said  goods,  and  take  the 
proceeds  beyond  the  Jurisdiction  of  this  court. 
(12)  Demands  Judgment  against  each  of  said 
defendants,  except  Mrs.  W.  S.  Gleason  and  A. 
B.  Williams,  for  1^.000,  as  dainageH  sustain- 
ed, and  that  a  temporary  Injunction  be  is- 
sued, followed  by  a  prayer  for  gfiicral  relief. 
An  answer  and  reply  were  duly  filed,  and 
the  case  regularly  called  for  trial,  a  Jury  Im- 
luHielod.  and  a  witness  sworn  and  put  upon 


the  stand,  when  the  court  sustained  an  ob- 
jection to  the  Introduction  of  any  evidence 
under  said  second  amended  petition,  and 
rendered  Judgment  for  the  defendants  for 
costs.  A  motion  tor  a  new  trial  was  duly 
made  and  overruled,  and  the  case  is  now  l>e- 
fore  us  for  review.  We  have  sought  In  vain 
through  the  two  briefs  filed  by  the  plaintiffs 
in  error  for  that  "concise  abstract  or  state- 
ment of  the  case,"  and  "specifications  of  er- 
ror relied  upon,  set  out  separately  and  par- 
ticularly," mentioned  and  required  by  rule  6 
of  this  court  (40  Pac.  v.),  but  we  have  never- 
theless examined  the  case  on  its  merits. 

The  primary  question  in  this  case  is,  did  the 
court  err  in  excluding  evidence  under  said 
second  amended  petition?  The  exact  reason 
that  actuated  the  court  In  sustaining  said  ob- 
jection, we  can  only  infer.  It  may  have  been 
either  because  the  court  thought  the  petition 
did  not  state  a  cause  of  action,  or  that  the 
plaintiffs  were  estopped  from  asserting  the 
cause  of  action  set  up  therein.  It  seems  to 
us  that.  If  the  statements  In  said  second 
amended  petition  were  all  true,  the  plaintiffs 
would  be  entitled  to  some  relief,  and'  that 
they  were  not  entitled  to  the  specific  relief 
prayed  for  would  not  preclude  them  from 
introducing  any  evidence,  or  from  receiving 
such  relief  as  the  evidence  might  show  that 
they  were  entitled  to. 

The  other  question  Is,  had  said  plaintiffs 
estopped  themselves  from  claiming  any  relief 
under  said  last  amended  petition?  It  is 
claimed  by  defendants  in  error  that  the  plain- 
tiffs, by  their  first  petitktn  having  declared 
upon  the  contract  of  sale,  and  prayed  for 
Judgment  for  the  price  of  the  goods,  will  not 
afterwards  be  allowed  to  repudiate  the  sale, 
and  collect  damages  from  the  conspirators  for 
fraudulently  obtaining  them.  It  seems  to 
be  well  settled  by  the  supreme  court  of  Kan- 
sas that  where  a  party  has  a  right  to  a  choice 
between  two  inconsistent  remedies,  and,  with 
full  knowledge  of  the  facts,  chooses  one  of 
them,  he  cannot  afterwards  change  his  elec- 
tion, and  choose  the  other.  Plow  Co.  v.  Rodg- 
ers.  53  Kan.  743,  37  Pac.  Ill;  National  Bank 
of  Illinois  V.  First  Nat.  Bank  of  Emporia,  57 
Kan.  115.  45  Pac.  79;  City  of  Lamed  v.  Jor- 
dan, 55  Kan.  13t,  30  Pac.  1030.  The  plain- 
tiffs In  their  first  petition  set  up  substantially 
the  same  ntnte  of  facts  as  In  their  last  peti- 
tion, aud  asked  a  Judgment  against  Gleason 
&  Co,  for  the  value  of  the  goods,  wares,  and 
merchandise  procured  by  them  of  plaintiffs 
through  a  conspiracy,  ns  therein  alleged,  and 
that  said  Judgment  be  paid  from  the  pro- 
ceeds of  the  proiierty  of  said  Gleason  &  Co.. 
attempted  to  be  diverted  from  such  appropri- 
ation. In  the  second  amended  iM-tltlon  the 
plaintiffs  ask  a  JiKlgmcnt  against  all  of  the 
defendants,  except  tivo,  for  damages  for 
fraudulently  procuring  the  goods  from  plain- 
tiff throHch  a  conspiracy  formed  for  that 
purpose.  These  two  jwsftlous  are  not  so  in- 
consistent as,  under  the  authorities  herein- 
before cited,  the  election  ot  one  precludes 
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tbe  rigbt  to  pursue  the  otbra.  As  was  said 
by  Simpson,  G.,  In  Smith  t.  Kimball,  36 
Kan.  ^3,  13  Pac.  812:  "However  stronglr 
a  pleader  may  be  bound,  and  however  much 
he  may  be  estopped,  by  the  averments  of 
facts  in  the  body  of  his  pleadings,  it  Is 
donbtful  whether  he  Is  bound  or  estopped 
1^  his  prayer  for  relief.  He  is  supposed  to 
know  the  facts  npon  which  he  predicates 
his  action,  and  to  state  them  as  he  under- 
stands them;  but  the  relief  to  which  he  Is 
entitled  on  the  facts  related  Is  a  question  for 
tbe  court,  and  over  which  he  has  no  control." 
The  court  committed  reversible  error  In  re- 
foshv  to  hear  evidence  under  the  last  peti- 
tion. The  judgment  of  the  court  below  will 
be  reversed,  and  a  new  trial  ordered.  All 
the  judges  concurring. 


l6Kan.App.  15!) 
BREXNER  et  al.  v.  KANSAS  MUT.  LIFE 
ASS'N. 

(Court  of  Appeals  of  Kanaas,  Northern  Depart- 
ment, E.  D.    Dec.  18,  1897.) 
lilVS  INSCBANC2— INSLIRABLG  AGE. 

LA  mutual  life  aesociation  orEaniEed  under 
the  provisions  of  article  3,  c.  50a,  Gen.  St.  1889, 
has  no  authority  to  insure  the  life  of  a  person 
who  is  above  60  years  of  age. 

2.  A  policy  issaed  by  8u<^  an  association  upon 
the  lif^  of  a  person  more  than  60  years  old  is 
oltra  vires  and  void. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Doniphan  county; 
J.  F.  Thompson,  Judge. 

Action  by  Arthur  Brenner  and  another 
against  the  Kansas  Mutual  Life  Association 
to  recover  on  an  Insurance  policy.  From  a 
Judgment  for  defendant,  plaintiffs  bring  er- 
ror. Affirmed. 

Jackson  &  Jacbson,  for  plaintiffs  Id  error. 
R  T.  Herrlck,  for  defendant  In  error. 

,  WELLS,  J.  This  action  was  brought  by 
the  plaintiffs  In  error  against  tbe  defendant 
in  error  In  the  court  below  to  recover  upon 
a  policy  of  Insurance  Issued  by  said  defend- 
ant in  error  upon  the  life  of  Adam  Brenner. 
The  pleadings  admit  the  incorporation  of  the 
defendant  as  a  mutual  life  association  tm- 
der  the  laws  of  the  state  of  Kansas,  and 
that  said  assured,  at  the  time  of  making 
application  for  said  Insurance,  was  of  the 
age  of  (15  years;  and  tbe  only  question  In 
this  case  Is:  Had  the  defendant  authority  to 
Issue  a  policy  of  Insurance  upon  the  life  of 
a  person  more  than  60  years  old?  If  the  Is- 
suance of  said  policy  was  prohibited  by  law, 
no  action  can  be  maintained  to  enforce  it. 
Is  a  proposition  too  well  settled  to  admit  of 
argument  or  need  any  citations  of  authorities 
Co  sustain;  and  the  single  question  Is:  Does 
section  131,  art.  3,  c.  50a,  Gen.  St.  1889,  pro- 
hibit companies  organized  or  doing  business 


under  said  chapter  from  making  siicb  In- 
surance? So  far  as  this  question  is  con- 
cerned, said  section  can  be  read  as  follows: 
"It  shall  be  unlawful  to  make  insurance  on 
the  life  of  any  person  until  such  person  has 
first  been  subjected  to  a  thorough  medical 
examination  by  a  regular  practicing  physi- 
cian, and  found  to  be  in  sound  health,  ex- 
cept when  insurance  is  granted  against  ac- 
cident or  dlsalriement  only,  or  on  the  life  of 
any  person  above  sixty  years  of  age."  It 
is  claimed  by  the  plaintiffs  In  error  that  the 
words  "or  on  the  life  of  any  peraon  above 
60  years  of  age"  Is  an  additional  exception 
from  the  requirements  of  a  medical  examina- 
tion; while  the  defendant  In  error  claims, 
and  the  trial  court  held,  that  said  clause  Is 
embraced  In  the  prohibited  list.  Where  stat- 
utes are  so  worded  as  to  admit  of  more  than 
one  interpretation,  that  construction  should 
be  put  upon  It  which  will  make  it  accord  with 
public  policy.  Black,  Interp.  Laws, ,  p.  107. 
We  are  unable  to  see  the  soundness  of  the 
policy  that  would  require  a  strict  medical  ex- 
amination of  an  applicant  up  to  60  years  of 
age,  and  after  that  age  dispense  with  the 
examination  enthely.  On  the  contrary,  It 
seems  to  us  that,  the  greater  the  age  after 
middle  life,  the  more  strict  should  be  tbe 
examination.  It  is  difficult  to  see  any  rea- 
son that  would  prompt  a  legislature  to  dis- 
pense with  the  examination  after  60,  while 
it  Is  easy  to  see  many  good  reasons  why 
the  success  and  perpetuity  of  the  society 
would  be  enhanced  by  excluding  old  people 
from  its  membership.  If  tbe  contention  of 
the  plaintiffs'  In  error  Is  true,  tliat  the  com- 
pany understood  the  law  to  be  as  claimed 
by  them,  up  to  the  time  this  policy  was  Is- 
sued, we  would  expect  that,  as  ordinarily 
prudent  bnslness  men,  they  would  have  made 
a  marked  Increase  In  the  ratio  of  Increasing 
rates  to  be  charged,  just  at  the  point  where' 
a  strict  examination  ceased  to  be  required 
and  Indiscriminate  admission  to  membership 
was  allowed;  but  we  find  no  such  evidence 
In  the  tables  on  said  policy.  We  think  that 
the  plaintiffs  in  error.  In  their  argument 
drawn  from  the  fact  that  the  companies 
named  on  pagee  7  and  8  of  their  brief  are 
doing  business  In  this  state,  and  do  insure 
people  over  60  years  old,  have  failed  to 
notice  that  this  law  only  applies  to  associa- 
tions organized  under  Its  provisions  or  like 
associations  organized  elsewhere.  So  far  as 
our  knowledge  goes,  not  one  of  tbe  companies 
named  Is  doing  business  Id  Kansas  under  the 
provisions  of  this  act;  aod,  furthermore,  each 
of  them  does  reipilre  a  strict  metlical  ex- 
amination as  a  condition  of  Insurance;  and 
this  latter  fact,  if  we  should  adopt  that  argu- 
ment, would  tend  aRalnst  the  coostructlon 
asked  for  by  the  plaintiffs  in  error.  Hie 
Judgment  of  the  court  below  will  be  affirmed. 
All  the  judges  concurring. 
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0>nut  oC  Appeal!  of  Kanwi,  Northern  Depart 
nwiLt,  E.  D.    Dec  18,  18070 

SCBKOOATtON  -LaCHBS. 

Where  a  party  takes  a  Ibird  mortsage,  wap- 
posiQg  it  to  be  ft  secoud  mortgage,  and  with  a 
pert  ot  the  proceeds  payi  off  and  procoree  a  re- 
leaee  of  the  first  mortgage,  and  then  waits  over 
five  year*  before  makiug  aay  attempt  at  subro- 
Sation,  aod  during  said  time  the  second  mort- 
gage is  foreclosed,  and  the  property  Is  sold  there- 
ander,  and  bid  in  by  the  second  mortgagee  for 
much  lesa  than  the  sum  dae  on  the  second  mort- 
gage, and  then,  more  ttian  three  years  after  the 
recording  of  the  deed  to  the  purchaser  under  said 
Mle,  a  suit  Is  brought  by  tbe  holder  of  the  third 
mortgage,  ashing  to  be  subrogated  to  the  rights 
of  the  first  mortgage,  hdd,  that  this  court  will  not 
presume  that  said  second  mortgagee  would  be  in 
as  good  condition,  if  sabrogation  be  now  made, 
as  be  would  hare  been  had  it  been  done  within 
a  proper  thna^  and  sndi  sabrogation  will  be  d» 
Died. 

MahaOf  P.  7^  disBentiaf. 
(SyllabM  by  the  Court) 

Error  from  circntt  court,  SfaamiM  county; 
J.  B.  Johnson.  Judge. 

Action  by  Jane  Atkins  and  others,  third 
mortgagees,  against  the  Nordyka  &  Marmon 
Company,  a  corporation,  to  be  subrogated  to 
the  rights  under  the  first  mortgage.  From  a 
Sndgment  for  defendant^  plaintiffs  bring  er- 
ror. Affirmed. 

B.  L.  Beabrook,  for  plaintiffs  In  error.  Bos- 
slngton,  Smith  &  Dallas  and  Clifford  Hlsted. 
for  defendant  In  ertor. 

WELLS,  J.  Tbla  case  was  tried  In  the 
court  below  tipon  an  agreed  statement  of 
facts,  the  substance  of  which,  so  far  as  la 
necessary  to  be  stated  In  a  review  thereof,  la 
as  follows:  (1)  On  the  8d  day  of  December, 
1884,  R.  J.  Heale  and  Emma  Heate,  his  wife, 
executed  and  delivered  to  Julia  Curtis,  now 
Julia  Curtis  Prall,  their  promissory  note  for 
$760,  payable  fire  years  from  date,  with 
Interest  at  the  rate  of  8  per  cent  untU  due, 
and  interest  after  maturity  at  the  rate  of  12 
per  cent,  per  annum,  and  secured  said  note 
by  a  mortgage  upon  lot  176,  and  the  east  half 
of  lot  174,  on  Eighth  avenue,  In  the  city  of 
Topeka,  Kan.  Bald  mortgage  was  filed  In 
the  office  of  the  register  of  deeds  of  the  coun- 
ty of  Shawnee  on  the  4th  day  of  December, 
1884,  and  duly  recorded  in  Book  102,  at  page 
28S.  (2)  On  the  20th  day  of  March,  1885.  the 
said  B.  J.  Heale  and  Emma  Heale  executed 
and  delivered  to  W.  H.  Rosaington,  trustee, 
their  trust  deed  upon  the  premiees  hereinbe- 
fore described  to  secure  an  Indebtedness  of 
$4,000,  payable  In  Installments  of  $1,333.33 
on  the  15th  days  of  August,  September,  and 
October,  1885,  respectively.  Said  trust  deed 
was  duly  filed  for  record  in  the  office  of  the 
register  of  deeds  of  said  county  of  Shawnee 
on  April  14,  1885,  and  recorded  In  Book  100 
of  Deeds  and  (Mortgages,  on  page  379.  Said 
trust  deed  recited  that  it  was  "subject  to 
a  mortgage  of  record,  to  wit,  $750  on  lot 
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176  and  the  east  balf  «f  lot  174.  T<veka, 
Eansas,"  which  Is  the  same  mortgage  men- 
tioned In  the  first  paragraph.  (3)  On  or 
about  the  20tb  di^  of  January,  1887,  the  aald 
B.  J.  Heale  and  Bmma  Heale  obtained  a 
loan  of  $1,500  of  John  D.  Knox  ft  Co..  and 
executed  their  certain  promlBS<»7  note  of 
that  date  therefor,  securing  the  same  1^ 
mortgage  upon  the  lota  hereinbefore  describ- 
ed; said  note  being  payable  three  years  aftw 
the  date  thereof,  wltb  Interest  at  7  per  cenL 
per  annum,  payable  semiannually  on  the  20th 
days  of  January  and  July  each  year,  toe 
which  coupon  notes  were  executed;  tbm 
mortgage  securing  tbe  same  containing  the 
usual  covenants  of  warranty,  and  also  a  crai- 
dltion  that.  If  the  Interest  notes  should  not  be 
paid  when  due,  the  whole  of  the  first  note 
should  mature  and  be  due  at  said  time  wltl^ 
out  demand,  and  said  first  note  should  there- 
after draw  Interest  at  tbe  rate  of  12  per  cent, 
per  annum.  Said  mortgage  was  filed  for 
record  In  the  register  of  deeds  office  in  said 
county  on  the  22d  day  of  January,  1887,  and 
recorded  in  Book  112,  on  page  140.  After- 
wards, and  before  maturity,  the  said  John 
D.  Enox  &  Co.,  for  a  valuable  conBlderation, 
duly  sold  and  Indorsed  said  first  note  and 
each  of  the  said  coupon  notes  to  John  At- 
kins, and  also  assigned  In  writing  and  trana- 
ferred  said  mortgage  securing  the  same  to 
him,  the  said  John  Atkins,  and  the  same 
was  and  is  the  property  of  the  plaintiffs 
herein.  That  at  tbe  time  said  John  D.  Knox 
&  Co.  took  said  notes  for  $1,500,  and  Inter- 
est, and  the  mortgage  securing  the  same^ 
they  had  no  actual  knowledge  of  the  trust 
deed  In  favor  of  W.  H.  Rosaington,  herein-, 
before  referred  to;  nor  did  the  said  John  At- 
kins, at  the  time  he  purchased  tbe  said  note 
and  mortgage,  nor  did  the  plaintiffs,  have 
actual  knowledge  of  Bald  mortgage  at  the 
time  tbe  same  came  Into  their  possession. 
Out  of  the  proceeds  of  said  loan  of  $1,500 
John  D.  Enox  ft  Co.,  on  January  29,  1887, 
paid  to  tbe  said  Julia  Curtis,  now  Julia  Cur- 
tis Prall.  the  amount  then  due  upon  the  note 
and  mortgage  held  by  her.  The  original 
mortgage  was  rdeased  by  the  said  Jnlte 
Curtis,  and,  together  with  the  notes,  was 
turned  over  to  the  said  John  D.  Enox  ft 
Co.,  and  by  the  said  company  afterwards 
turned  over  to  the  plaintiffs  herain  before 
the  beginning  of  this  action,  but  was  never 
entered  of  record.  That  afterwards,  on  the 
Ist  day  of  January,  1802,  the  said  Julia 
Curtis  Prall  executed  an  assignment  of  said 
mortgage  and  tbe  note  secured  thereby  to 
the  plaintiffs  herein,  and  received  ther^or, 
at  the  time  of  the  making  of  said  asafga* 
ment,  the  sum  of  $1.  (4)  That  on  tbe  20th 
day  of  October,  18^  the  Nordyke  ft  Marmon 
Company,  being  then  tbe  owners  and  hold- 
era  of  the  indebtedness  secured  by  tbe  trust 
deed  to  W.  H.  Rossington,  hereinbefore  men- 
tioned, brought  suit  In  the  circuit  court  of 
the  United  States  for  tbe  district  of  Eansas 
to  foreclose  such  trust  deed.   In  sold  suit 
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an  parties  hftTtne  an  latenst  In  or  Uen  iQKin 
said  land  of  record  anbseguent  to  the  date 
of  said  trust  deed  were  made  parties  defend- 
ant, and  were  duly  served  with  chancery 
snhpoena.  That  said  John  D.  Knox  and  aaid 
Julia  Curtis  were  not  parties  to  said  action, 
and  bad  no  actual  knowledge  of  the  pend- 
ency thereof.  A  final  decree  was  entered 
In  said  catue  ia  favor  of  the  eomiflalnant  and 
asalnat  ttw  defendants  on  the  14th  day  of 
Pebruaiy,  1888,  and  the  court  found  tiiat  the 
Noidyke  &  iCannon  Oompany  bad  a  first  Uen 
upon  the  premises  in  controvert  hereio,  and 
ordered  the  sale  thereof.  If  said  lien  was  not 
paid  within  six  months  from  that  date.  The 
Judgment  not  being  paid,  a  sale  was  duly  had, 
according  to  law  and  the  order  of  said  conrt, 
on  the  31st  day  of  October,  isiss,  by  the  mas- 
ter in  chancery,  and  the  property  sold  to  Nor- 
dyke  ft  Maimon  Gmnpany  for  the  sum  of 
92.100.  Bald  sale  was  duly  confirmed  by  the 
eoQTt,  and  a  deed  executed  for  said  property, 
which  was  filed  for  rectod  on  the  22d  day 
of  January,  1869,  and  recorded  In  Book  169, 
at  page  20.  That  said  sale  was  In  ereiy  re- 
spect legally  made,  and  the  purchasers  thoe- 
at  are  still  the  owners  of  said  premises,  and 
In  possession  of  the  same,  and  haTe  been 
ever  since  the  delivery  of  said  deed. 

nib  action  was  begnn  In  the  drenlt  court 
of  Shawnee  county  on  the  lOQi  day  of  Fdb- 
mary.  180!^  the  plalntlfl  addng  a  foreclosure 
of  the  John  D.  Knox  mortga^,  and  that  the 
Itosslngtoa  mortgage  be  declared  void,  or.  If 
this  cannot  be  done,  that  the  i^alntlfFs  be 
subrogated  to  the  rl^ts  of  the  said  Julia 
Curtis  under  the  first  mortgage  herein  de- 
scribed. The  matter  was  iwesented  to  the 
conrt  Qpon  the  agreed  statement  of  f  act^  and 
without  any  further  evidence,  and  Judgment  ■ 
was  rendered  by  tbe  conrt  In  favor  of  the 
defendants,  after  which  a  motion  for  a  new 
trial  was  duly  made,  overruled,  and  excepted 
to,  as  wen  as  a  motion  of  the  plalntUte  for 
Judgment  iqion  the  agreed  statement  of 
facts,  and  the  case  brought  to  this  conrt  for 
review. 

The  first  question  demanding  onr  attention 
in  this  case  la,  have  the  plaintiffs  In  error, 
by  their  laches,  lost  all  right  to  the  equitable 
relief  sought?  We  are  clearly  of  the  oj^on 
that,  if  they  had  promptly  and  with  reason- 
able dfligence  sought  to  correct  their  errors, 
and  to  be  subrogated  to  the  amount  paid  out 
to  release  the  first  mortgage,  such  relief 
would  have  been  granted;  and  It  is  substan- 
tially admitted  by  the  plaintiffs  In  error  that 
If,  by  their  acts  or  negligence,  the  defendants 
In  error  have  changed  their  condition,  so  that 
they  would,  against  equity,  lose  something 
If  Bubrogatlon  should  be  permitted.  It  should 
not  be  allowed;  and  it  seems  to  ns  that  this 
raises  about  tbe  only  material  question  In 
the  case.  Will  the  defendants  in  error  be 
In  as  good  condition  If  Bubrogatlon  be  allowed 
now  as  they  would  have  been  had  the  plain- 
tiffs in  error,  and  those  under  whom  they 
claim,  promptly  discovered  their  mistake,  and 
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made  their  appUeatton  for  relief?  On  Jan- 
uary 20,  1687,  Knox  ft  Oo.  made  the  loan 
under  which  rtalntiffB  claim  a  ri^t  to  be 
subrogated  to  tbe  flmt  mortgage.  At  that 
time  the  Rosalngton  mortgage  had  been  on 
record  nearly  two  years,  and  proceedings  had 
been  instituted  to  foreclose  the  same  more 
than  one  year.  This  foreclosure  suit  was 
not  tried  for  over  a  year  after  their  loan  was 
made.  The  sale  was  made  eig^t  months 
later,  and  then  nearly  anothw  month  elapsed 
beftwe  It  was  confirmed.  Xearly  two  months 
more  Intervened  before  the  defendants  In 
error  put  their  deed  on  record;  and  after  that 
late  date  tiie  plalntittg  in  error  waited  over 
three  years  before  taking  any  steps  to  remedy 
their  own  mistake.  It  seems  to  ns  that  this 
was  inexcuwble  negligence,  and,  If  there  is 
any  doubt  about  tbe  defendanta  In  error  be- 
ing in  as  good  condition  after  tbe  subroga- 
tion now  as  they  would  have  been  had  it 
been  promptly  applied  for,  It  win  not  be 
granted.  That  th^  la  no  sn^  doubt,  we 
cannot  say.  There  is  no  finding  or  statement 
as  to  when  the  holders  of  the  Knox  ft  Go. 
mortgage  first  learned  fliat  It  was  not  a  first 
mortgage,  and  we  have  a  right  to  assume 
that  as  reasonably  prodent  businessmen  they 
learned  It  soon  after  taking  it;  and,  if  they 
had  then  aisled  to  be  subrogated,  we  can 
imagine  many  things  that  the  Nordyke  ft 
Marmon  Company  might  have  done  to  put 
themselves  In  better  position  than  they  would 
be  to-day.  It  is  sure  that  they  would  have  a 
larger  peraonal  Judgment  now  unpaid  against 
the  Heales,  and  we  cannot  say«  as  a  matter 
of  law,  that  this  would  be  valneless.  The 
Judgment  of  the  court  below  will  be  affirmed. 

McELBOT,  J.,  concurring. 

MAHAN,  P.  J.  (dIasentlnfO.  It  Is  conceded 
in  this  case  by  the  majority  of  tiie  court 
that  the  {dalntlffs  In  error  would  be  entitled 
to  subrogation  under  the  first  mortgage 
upon  the  property  In  controversy,  except  that 
th^  did  not  bring  their  action  in  time.  The 
majority  of  the  court  places  the  affirmance 
of  the  Judgment  of  the  court  below  upon  the 
ground  that  the  plalntifTs  delayed  too  long 
hi  brlngtaig  th^  aotiraL  Under  the  tdd 
system  of  laractlce,  where  law  and  equity 
were  k^  distinct,  and  the  statute  of  lim- 
itations did  not  atrtctiy  sppiy  to  proceedings 
in  equity,  there  might  be  mne  authority  for 
declaring  this  nde  in  tills  case.  But  we 
have  aboUshed  the  distinction  between  law 
and  equity,  and  all  causes  of  action  are  gov- 
erned by  our  express  statutory  provisions 
as  to  the  time  when  th^  shall  be  begim. 
If  tlMs  actioa  was  begun  within  the  statute 
of  limitations  governing  such  cases,  the  eomi: 
cannot  say  that  the  plalntiifs  were  guilty 
of  laches  In  that  respect.  The  rifi^t  to  niain- 
tain  a  suit  does  not  any  longer  deiiend  upon 
the  len^h  of  a  chnnoellor's  foot,  as  has 
been  said,  but  deiieuils  upon  the  iWKltlve 
legislation   of   the   state.    The  statute  Is 
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broad  enoTigti  to  corer  erery  action  'that 
may  be  brought,  Ajid  it  la  the  rule  that  li 
to  be  applied,  and  not  any  anestlon  of  laches 
upon  tbe  part  of  the  plaintiff.  Admitting, 
as  the  majority  of  tbe  court  do,  that  the 
plaintiffs  were  entitled  at  one  time  to  the 
right  of  subrogation,  they  were  entitled  to 
it  at  the  Ijeglnning  of  the  snlt,  unless  their 
action  was  barred  by  the  statute  of  limita- 
tions; and  this  la  not  claimed  by  the  court 
The  only  real  question  is,  admitting  the  right 
of  subrogation,  would  It  be  Inequitable  to 
grant  the  subrogation,  by  reason  of  any 
chsnge  in  the  relation  of  the  defendant  In 
oTor,  the  Nordyke  ft  Marmon  Company,  to 
the  property.  The  Noidyke  ft  Marmon  Com- 
pany took  this  mortgage  under  which  It 
claims  title  expressly  subject  to  the  first 
mortgage.  It  brought  its  suit,  filed  Its  bill 
on  the  chancery  side  of  the  United  States 
circuit  conrt  to  foreclose  the  second  mort* 
gage,  subject  to  tbe  first  mortgage.  Hence 
the  bolder  of  the  first  mortgage  was  not  a 
party,  and  was  not  a  necessair  party.  "When 
It  took  Ita  decree  that  eonld  be  no  broader 
than  Its  bill,  and  vtaen  It  took  Its  deed  that 
could  hare  been  no  more  comprehenslTe 
than  tta  decree^  Heiuie  it  mnst  have  taken 
its  title  subject  to  the  first  mortgage.  In 
what  way  was  its  condition  altered  to  Its 
dlsadTantage  by  having  the  title  snbject  to 
the  first  mortgage,  taXtux  than  having  its  sec- 
ond mortgage?  In  order  to  perfect  its  title, 
it  would  Iw  compelled  to  pay  tbe  first  mor^ 
gage  according  to  the  Teir  terms  of  Its  fore- 
closure. If  snbroe^tlon  is  allowed,  tt  will 
be  compiled  to  pay  the  first  mortgage*  and 
nothing  mor&  In  my  judgment  there  Is  no 
reason  existing  mider  the  statement  of  fbcts 
upon  which  tbe  case  was  decided  why  sub- 
rogation diould  be  denied;  and,  in  my  opin- 
ion, the  Judgment  of  the  district  court  was 
erroneons,  and  the  Judgment  should  be  re- 
Tersed,  with  directions  to  grant  the  prayw 
of  the  idalntlffs*  petition  upon  tbe  agreed 
■tatemait  of  tects. 


(«  Kan.  A.  180 

Cmt  OF  TOPEKA  T.  HIGH. 

(Ocnirt  of  Appeals  of  Elanass,  Northern  Depart 
nwDt,  m  D.    Dec  18.  1897.) 

DSI-BCTITB   SlBBWlLK— AonOIf   AQAI^ST  CiTT  — 
EVIDBNOB— CotfTRIBUTORT  NbOUOBNCB. 

1.  In  An  action  agslnst  a  dty  for  the  recoTcir  I 
of  damages  aastained  by  reaaon  of  an  injuir 
caused  by  a  defective  sidewalk,  It  is  not  error 
to  allow  a  wltnew  to  testify  as  to  what  the  la- 
Jored  party  said  Immediately  after  the  accldeat 
as  to  where  she  was  hurt;  neither  was  it  error 
to  allow  tbe  injured  por^  to  testify  diat  abe  was 
nnable  to  sleep  while  auffering  from  audi  lojury. 

2.  While  it  wag  not  competent  to  show  tibe  con- 
dition of  the  board  ridewalk  where  tbe  accident 
occurred  four  years  prior  to  Ibe  accident,  the 
admlsaion  of  soch  evidence  was  not  reversible 
error  hi  this  case. 

3.  The  court  did  not  err  Id  refnains  to  give 
the  following  instmettons:  "If  yon  find  from  tiie 
evidence  that  the  sidewalk  complained  of  wai  in 
said  defective  and  dangerous  cwkditton.  that  the 


same  was  open  and  notorloDS,  and  bad  been  in 

such  condition  for  a  long  time  prior  thereto,  and 
that  plaintiff  had  had  opportunity  prior  to  tbe 
date  of  snch  injury  to  know  the  eonditioo  there- 
of; and  If  yon  further  find  that  on  the  tqipoiite 
side  of  the  street,  and  in  plaintifiTB  nanal  line 
of  travel,  there  was  a  safe  sidewalk. — then  I 
charge  yon  that  plaintiff  used  snch  defective  lide- 
walk  at  her  peril,  and  tliat  yoa  should  find  Sat 
the  defendant" 
(Syllabus  by  tiie  Coort) 

Hrror  from  circuit  court  Sbawnee  county; 
J.  B.  Johnson,  Jadge. 

Action  by  Mary  A.  High  against  the  City 
of  Topeka  to  recover  for  damages  sustained 
on  account  of  a  defective  tidewalk.  From 
Judgment  for  plaintiff,  defendant  brings  tt- 
ror.  Affirmed. 

W.  A  S.  Bird,  for  jdalntlff  in  error.  Fuller 
ft  Whltcomb,  for  defendant  in  error. 

WELLS,  J.  This  action  was  orii^naHy 
Iwought  In  the  circuit  court  of  Shawnee  coun- 
ty, by  the  defendant  In  error,  to  recover  from 
the  city  of  Topeka  damages  alleged  to  have 
been  sustained  by  her  on  account  of  a  loose 
board  in  the  sidewalk  flying  up,  and  tripping 
her,  and  causing  her  to  fall.  The  case  was 
tried  to  the  court  and  a  jury,  and  a  verdict 
given  for  the  plaintiff,  as  damages.  In  the 
sum  of  $1,500.  A  motion  for  a  new  trial  was 
duly  made  and  overruled,  and  the  case 
brought  here  for  review.  There  are  two  aa- 
eignments  of  mor:  First,  in  admitting  cer- 
tain testimony  ovw  the  objection  of  tlie  de- 
fendant below;  second.  In  refusing  to  aubmlt 
to  tbe  Jury  certain  InatmctlonB  asked  bjr  the 
defendant  below. 

The  first  testimony  objected  to  was  to  Mn, 
High  being  allowed  to  testify  tbat  die  could 
not  deep  nights.  She  liad  prevlonsly  teatt- 
fled  that  in  the  earlier  stages  of  her  disabil- 
ity she  could  not  ale^  on  account  of  tbe  p^n, 
and  then  said  that  <m  tbe  4th  of  December 
the  doctor  put  ber  knee  in  a  cast,  and  kept  It 
on  for  seven  weeks.  She  had  Just  said  that 
during  this  time  it  pained  her,  and  then  fyA- 
lowed  the  question  and  anawor  complained 
of,  and  this  was  Inmiedlately  followed  by  tbe 
statement  that  her  health  had  previously  been 
good.  We  think  this  evidence  was  compe- 
tent 

The  next  evidence  complained  of  was  tbat 
of  3.  F.  Boter,  wbo  was  present  when  the 
injury  happened,  and  detailed  the  drcnm- 
stances  of  the  accident  He  assisted  ber  to 
her  feet,  and  siUd  that  she  conqtlained  of  be- 
ing hurt,  when  the  witness  was  naked. 
"Where  did  she  complain  of  being  hurti"  and 
answered,  "She  said  her  knee  was  hurt." 
We  see  no  reversiUe  error  In  thia 

Hie  next  objection  la  more  difficult  to  aatla- 
fsctorily  answer.  J.  W.  Allen  was  permit- 
ted to  testify  to  the  condition  of  tbe  aide- 
walk  some  three  or  four  years  prior  to  tbe 
accident  This,  we  think,  was  error.  The 
condition  that  a  sidewalk  made  of  Incb 
boards  was  in  four  years  ago  Is  no  evidence 
of  Its  condition  to-day.   Tbe  common  exp«- 
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rtonce  of  men  la  all  that  need  tie  appealed 
to  on  that  pnpoaftlon,  and  the  only  question 
la.  could  this  evidence  have  prejudiced  the 
lights  of  the  defendant?  There  was  an 
abundance  of  evidence  that  the  aldewalk  was 
in  a  bad  condition  at  the  time  of  the  acci- 
dent, and  bad  been  for  a  snffident  length  of 
time  that  the  anthoritlea  of  the  dty  should 
hare  known  and  remedied  It  We  cannot 
tec  how  the  city  could  have  be«i  Injured  by 
snch  erldence  as  that  last  objected  to. 

The  second  assignment  of  error  was  that 
the  court  refused  to  Instmct  the  Jury  as  ask- 
ed by  the  defendant  The  instruction  asked 
was  on  the  ground  of  contributory  negU- 
gence.  and  the  law  on  that  subject  was  fully 
corered  by  the  Instructkm  given.  Under  the 
undisputed  evidence  In  this  case,  we  do  not 
think  that  the  Jury  would  have  been  justlfled 
IQ  finding  a  verdict  for  the  defendant.  The 
Judgment  rendered  Is  In  harmony  with  the 
erldence,  and  we  see  no  reverAlble  error  In 
the  record  before  ns.  The  Judgment  of  fbe 
drenlt  court  will  be  affirmed.  All  the  judges 
concnning. 


ArSTIN  V.  DE  HASS  et  aL 
(Ooart  trC  Appeals  of  Kansas,  Northern  Depart- 
ment, K  D.    Dec.  18.  1807.) 
Error— Pa  KTiKS. 
ITie  pnrchsBer  of  property  at  a  sale  which 
is  souKht  to  be  set  aside  is  a  necesMiTy  part^  to  a 
pruoc-edioR  in  error  to  review  a  ruling  refusing  to 
net  it  aside. 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Haxen,  Judge. 

Action  by  Edwin  A.  Austin  against  E.  G. 
De  Hass  and  Thomas  W.  Shreve.  Judgment 
{or  defendants  and  plaintiff  brings  error. 
Dismissed. 

E.  A.  Austin  and  H.  Ii.  Armstrong,  for 
I^tntlff  in  error.  J.  B.  Larimer,  for  defend- 
ants In  errw. 

PER  CURIAM.  The  only  question  neces- 
sary to  be  TOusldnvd  In  this  case  Is  the 
motion  of  the  defendants  In  error  to  dismiss 
the  proceedings  In  error,  for  tbe  reason  that 
an  the  necessary  parties  are  not  In  court. 
No  service  was  procured  or  attempted  to 
he  procured,  so  far  as  the  record  discloses, 
upon  Thomas  W.  Shreve,  the  purchaser  of  the 
propoty  at  the  sale  asked  to  be  set  asld^ 
and  the  assignee  of  the  judgment  in  the  con- 
troversy. So  far  as  It  appears  from  the  rec- 
ord, Mr.  Kireve  Is  the  only  party  whose  in- 
terests would  be  prejudicially  affected  by  a 
reversal  of  the  order  as  prayed  for,  and,  in 
bin  absence,  this  court  has  no  authority  to 
consider  the  same.  "Where  the  party  chl^y 
faiterested  adversely  to  the  plaintiff  In  error  is 
not  made  a  party  to  the  proceedings  In  this 
court  by  summons  or  otherwise,  and  more 
than  a  year  has  expired  after  the  rendi- 
tion of  the  judgment  complained  of.  the 
petltlmi  Id  error  must  be  dlsmlasud."  Steele 


T.  Banm,  61  Kan.  165,  82  Pac.  91S.  The 
motion  to  dismiss  will  be  sustained,  and  these 
proceedings  in  error  rttgnHawftii,  at  the  cost 
of  the  plalntUE  in  enar. 


(0  K&lLApp.  IBS) 

BOARD  OF  OOM'RS  OP  NEMAHA  COUNTY 
V.  ALLBERT. 

(Ooort  of  Appeals  of  Kansas,  Northern  Depart- 

mGne,  E.  D.    Dec.  18.  1897.) 

Defectivb   Bridob  —  Liability   op  Countt  — 

NOTiOB  Ot  DRPBCTS  —  CoaiTRIBUTOaT  NBGLI' 
GBITGB  — IMSTKUCTIOMS  — AH6U1IBSTB   or  COCX- 

1.  The  mere  fact  that  the  board  of  county 
commisRioiiers  eRtablii^ed  r  nile  that  the  matter 
of  repairing  bridfres  should  be  left  to  the  eom- 
missioners  in  whose  district  the  bridge  was  lo- 
cated does  not  tend  to  show  whether  ur  not  the 
ohairniaD  had  actual  notice  of  the  defective  and 
dangerous  condition  of  the  bridge.  Held,  that 
such  testimooy  was  properly  refused. 

2.  The  court  did  not  error  in  refusing  instruc- 
tioDs.  The  question  of  contributory  negligence 
was  a  question  of  fact  for  the  Jury. 

3.  Where  all  the  evidence  shows  that  a  connty 
rebuilt,  maintained,  and  undertook  to  repair  a 
bridge  at  tiie  expense  of  the  county,  which  cost 
more  than  $200,  the  court  properly  instructed 
the  jury:  "There  is  no  dispute  of  ttte  fact  that 
the  bridge  and  approacbcs  in  question  were  built 
and  paid  for  by  the  county." 

4.  The  demurrer  to  the  evidence  was  properly 
overruled.  There  was  evidence  fairly  sustain- 
ing  all  the  facts  ueccssary  to  a  recovery. 

D.  Where  a  plaintiff  mukea  an  opening  address 
to  the  jury,  the  opposite  ixirty  then  waives  ar- 
gument, and  plaintiff  is  then  permitted  to  agaia 
reargue  the  <'ase.  over  objection,  and  the  court 
refuses  to  allow  the  defendant  to  answer,  hdd, 
that  the  court  erred  in  permitting  plaintiff  to  re- 
argue the  case  after  defendant  waived  argument, 
and  erred  in  refusing  the  defendant's  request 
to  answer. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Nemaha  county; 
J.  F.  Thompson.  Judfje. 

Action  by  Delana  AUbert  a^lnst  the  board 
of  commissioners  of  Nemaha  county  for 
personal  Injuries  and  damage  to  her  prop^ 
erty,  sustained  on  account  of  a  defective 
bridge.  From  judgment  for  plaintiff,  de- 
fendant brings  error.  Reversed. 

5.  K.  Wood  worth,  for  plaintiff  In  error. 
J.  L.  Breeding  and  B.  M.  Emery,  for  defend- 
ant In  error, 

McELBOT,  J.  This  action  was  brought  In 
the  court  below  by  Delana  Allbert  against 
the  board  of  county  commissioners  of  the 
county  of  Nemaha  to  recover  for  personal 
injuries  to  herself,  and  damages  to  her  prop- 
erty, on  account  of  a  defective  brlc^^  across 
the  Nemaha  river.  The  Injuries  complained 
of  were  sustained  while  she  was  driving 
across  the  bridge.  Her  bor^e  took  fright, 
and  backed  her  buggy  off  the  approach  of 
ttie  bridge  at  a  place  where  there  were  no 
guard  rails  or  railings.  A  trial  was  had  be- 
fore a  jury  which  resulted  In  a  verdict  for 
plaintiff,  and  judgment  against  the  defend- 
ant  Motion  for  new  trial  was  tUed,  over- 
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ruled,  and  the  defendant,  plaintiff  In  error, 
presents  the  case  to  this  court  for  review. 
Complaint  Is  made: 

1.  That  the  court  rejected  legal  competent 
evidence.  Witness  George  W.  Myrlck,  chair- 
man of  the  board  of  connty  commissioners, 
was  asked:  "Q.  Were  you  usually  present 
when  the  question  of  repairs  on  bridges 
came  up?  A.  No.  Q.  What  is  the  usual 
practice  of  the  board  In  relation  to  that? 
(Objected  to  as  Incompetent,  and  sustained.)" 
It  Is  Insisted  that  the  answer  to  this  question 
would  have  tended  to  show  whether  or  not 
the  witness,  as  chairman  of  the  board,  had 
actual  notice  of  the  defects  in  the  bridge; 
that  the  board  had  established  a  rule  that 
the  matter  of  repairing  bridges  should  be 
left  to  that  commissioner  la  whose  district 
such  bridge  was  located;  and  that,  as  the 
bridge  In  question  was  not  In  the  chairman's 
district,  the  notice  of  the  defective  bridge 
was  more  likely  given  to  the  commlsBloner 
in  whose  district  the  bridge  was  situated. 
This  evidence  was  clearly  Incompetent.  It 
did  not  in  any  manner  tend  to  establish  any 
fact  relative  to  the  question  as  to  whether 
or  not  the  chairman  of  the  board  of  county 
commissioners  had  notice  of  the  defective 
and  dangerous  condition  of  the  bridge  In 
question.  The  objection  to  the  evidence  was 
properly  sustained. 

2.  That  the  court  erred  in  refusing  to  give 
certain  Instructions  asked  by  the  defendant 
The  question  of  contributory  negligence  was 
a  question  for  the  jury,  and  not  for  the  court. 
The  Instructions  asked  did  not  correctly 
state  the  law  applicable  to  the  case  tinder 
consideration,  and  were  properly  refused  by 
the  trial  court 

3.  That  the  court  erred  In  Instructing  the 
Jury:  "Nor  is  there  any  dispute  of  the  fact 
that  the  bridge  and  approaches  in  question 
were  buUt  and  paid  for  by  the  coilnty." 
Henry  Crary  testified  that  he  was  a  resident 
of  Nemaha  county;  knew  the  bridge  in  ques- 
tion for  several  years;  that  the  span  of  the 
old  bridge  was  50  feet  in  length,  and  the 
approaches  about  50  feet;  that  the  bridge 
cost  more  than  $200;  that  witness,  In  1889, 
was  employed  by  the  board  of  county  com- 
missioners to  rebuild,  and  did  rebuild,  the 
bridge  and  its  approaches;  that  the  county 
furnished  the  material  and  paid  him  for  the 
work;  that  at  the  time  he  rebuilt  the  bridge 
he  put  up  railings  the  full  length  of  the  38- 
foot  span  and  half  the  distance  on  the  ap- 
proaches; that  the  railing  on  the  span  of 
the  bridge  Is  In  place;  that  at  the  time  of 
the  accident  the  railing  on  the  approaches  at 
the  south  end  of  the  bridge  had  been  down 
for  at  least  two  years.  Henry  Kemper  tes- 
tified that  in  1892,  by  the  order  and  direc- 
tion of  the  board  of  county  commissioners, 
be  repaired  the  bridge.  None  of  this  testi- 
mony was  contradicted.  It  seems,  from  an 
examination  of  the  record  in  this  case,  that 
there  was  no  dispute  of  the  fact  that  the 
bridge  and  approaches  hi  question  were  built 


and  paid  for  by  the  connty,  and  that  such 
repairs  as  were  made  on  the  bridge  were 
also  made  by  the  county.  The  Instruction 
was  properly  given. 

4.  That  the  court  erred  in  overruling  the 
demurrer  of  the  defendant  below  to  the  evi- 
dence of  the  plaintiff.  This  action  was 
brought  under  paragraph  7134,  Gen.  St  1889, 
which  reads:  "Any  person  who  shall  with- 
out contributing  negligence  on  his  part  sus- 
tain damages  by  reason  of  any  defective 
bridge,  ctilvert,  or  highway,  m^  recover 
such  damages  from  the  county  or  township 
wherein  such  defective  bridge,  culvert  or 
highway  is  located,  as  hereinafter  provided; 
that  Is  to  say,  such  recovery  may  be  from 
the  county  when  such  damage  was  caused 
by  a  defective  bridge  constructed  wholly  or 
partially  by  such  county,  and  when  the 
chairman  of  the  board  of  county  commis- 
sioners of  such  county  shall  have  bad  no- 
tice of  such  defects  for  at  least  five  days 
prior  to  the  time  when  such  damage  was  sus- 
tained, and  In  other  cases  such  recovery  m^ 
be  from  the  township,  where  the  trustee  of 
such  township  shall  have  had  like  notice 
of  such  defect."  And  herein  complaint  ts 
made,  first,  that  the  evidence  falls  to  show 
that  the  board  of  connty  commissioners  of 
Nemaha  county  ever  determined  that  the 
bridge  in  question  should  be  built  and  re- 
paired at  the  expense  of  the  county.  We 
find,  from  an  examination  of  the  record, 
that  prior  to  1888  there  was  a  bridge  across 
the  Nemaha  river  at  the  location  of  the 
bridge  in  question,  and  that  this  old  bridge 
was  in  1889  torn  down,  and  a  new  bridge 
constructed.  The  span  of  the  new  bridge 
was  36  feet  Instead  of  60  feet  This  bridge 
was  constructed  by  Henry  Orary,  who  was 
employed  for  that  purpose  and  paid  by  the 
county  of  Nemaha;  and  he  constructed  the 
bridge  of  material  furnished  by  such  county, 
and  extended  the  approaches  to  the  bridge, 
and  put  up  the  ratling.  Afterwards,  In  1892, 
Henry  Kemper,  under  the  direction  of  the 
county  commissioners,  repaired  the  bridge  to 
some  extrat  Now  it  seems  that  this,  of  It- 
self,—that  is,  the  building  and  repairing  of 
this  bridge,->would  be  a  sufficient  determina- 
tion of  the  matter  by  the  board  of  connty 
commissioners.  "The  county  commissioners 
of  each  county  shall  determine  what  bridges 
shall  be  built  and  repaired  at  the  expense  of 
the  county."  Gen.  St.  1889,  par.  501.  It 
seems  that  the  building  and  repairing  of  a 
bridge  would  show  conclusively  the  deter- 
mination of  the  board  of  county  commission- 
ers in  that  regard.  In  the  case  at  bar  the 
defective  bridge  was  constructed  wholly  by 
the  county,  and  we  think  it  sufficiently  ap- 
pears that  the  county  commissioners  had  de- 
termined that  this  bridge  should  be  built  and 
repaired  at  the  expense  of  the  county  from 
the  fact  that  such  building  and  repairing 
was  done  at  the  request  and  under  the  di- 
rection of  the  board  of  county  commission- 
ers at  the  expense  of  the  county;  and*  sec- 
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ond,  that  there  was  no  OTldence  that  G«o^e 
W.  MttIcIc,  chairman  of  the  board  of  coodIt' 
commiasionerB,  had  notice  that  the  bridge 
waa  In  a  defective  condition.  The  court  in- 
strncted  the  jury:  "If  you  beliere  from  tlte 
evidence  that  George  W.  Myrlck,  the  cttalr- 
man  of  the  board  of  county  commlsaloneTB, 
had  actual  and  personal  notice  of  the  defect- 
ive and  dangerous  condition  of  the  bridge 
and  Its  approaches,  for  at  least  five  days  be- 
fore the  a«:Ident  occurred,  then  your  verdict 
should  be  for  the  plaintiff  for  such  damages 
to  her  person  and  property  as  the  evidence 
shows  she  has  sustained,  unless  you  further 
find  from  the  evidence  that  by  her  own  neg- 
llgeace,  or  want  of  ordinary  reasonable  care 
and  prudence,  she  contributed  directly  to  the 
injuries  complained  of."  The  Jury  found 
that  the  chairman  had  actual  and  pensonal 
notice  of  the  defective  and  dangerous  condi- 
tion of  the  bridge  and  Its  approaches.  The 
court  submitted  to  the  Jury  flndhisB,  which 
were  answered  by  the  Jury,  as  follows:  "(1) 
Did  George  W.  Myridc,  chairman  of  the 
board  of  county  commissioners  of  Nemaha 
county,  Kansas,  have  actual  notice  of  the 
defect  In  such  bridge  (if  any  such  existed) 
for  at  least  five  days  prior  to  the  accident 
complained  of?  A.  Tes.  (2)  If  the  last 
question  Is  answered,  'Yes,'  state  by  whom, 
when,  and  where  such  notice  was  glveu  him. 
A.  H.  Kemper,  in  May,  June,  or  July,  1892, 
In  county  clerk's  office."  Is  there  sufficient 
evidence  of  notice  to  sustain  the  findings  of 
the  Jnr>'?  Henry  Kemper  testified  that  he 
was  trustee  of  the  township  where  the 
bridge  was  located;  that  some  person  re- 
ported  to  him  that  the  bridge  waa  ia  a  dan- 
gerous condition;  that  he  examined  It,  and 
found  some  of  the  railing  off;  some  trestle- 
work  was  rotted  out;  that  the  bridge  need- 
ed repairing;  he  saw  the  commissioners, 
and  told  to  them  the  condition  of  the  bridge; 
he  was  authorized  by  the  commissioners, 
and  did,  to  some  extent,  repair  It,  and  the 
witness  directed  the  "road  boss"  to  put 
guards  on  the  approaches  to  the  bridge,  but 
that  such  guards  were  not  put  up.  There 
waa  some  other  testimony  tending  to  show 
that  the  cfaalnnan  had  notice  of  the  danger- 
ous condition  of  the  bridge.  The  testimony, 
however,  on  this  question  was  conflicting. 
We  think  that  the  Jury  had  sufficient  evl- 
Aence  to  warrant  the  finding  that  the  chair- 
man had  notice. 

5.  That  the  court  erred  In  refusing  to  sub- 
mit the  cose  to  the  Jury  immediately  after 
the  opening  argument  by  counsel  for  defend- 
ant in  error.  Prior  to  the  argument  of  the 
case  to  the  Jury  the  court  announced  that 
the  argument  would  be  limited  to  45  minutes 
on  each  side.  J.  L.  Breeding  opened  thn 
ai^rument  on  behalf  of  plalntlCC  with  a  10- 
mlnutes  speech  only,  and  announced  that  he 
did  not  desire  to  make  any  further  argument 
In  the  opening  of  the  case.  Frank  Wells, 
attorney  for  the  defendant,  then  waived  ar- 
gument on  the  part  of  the  defendant,  and  re- 


quested that  the  case  be  submitted  to  the 
Jury  without  further  argument.  Thereupon 
B.  M.  Bmery,  an  attorney  fw  plaintiff,  was 
permitted  to  address  the  Jury  for  30  min- 
utes, and  the  court  refused  the  request 
of  counsel  for  defendant  to  be  allowed  to 
answer.  This,  we  think,  was  error.  The 
plaintiff's  attorney  had  no  right  to  renew 
his  argument  after  the  defendant  had  waiv- 
ed argument  of  the  case.  But  if  the  court 
should,  in  its  discretion,  j^ermlt  him  to  do 
so,  the  court  should  have  permitted  the  dfr 
fendsnt  to  answer  such  argument;  and  fOc 
the  CO  art  to  refuse  defendant's  request  ta 
answer  such  argument  was  not  only  an 
abuse  of  discretion,  but  was  the  denial  of  a 
right  prejudicial  to  the  defendant.  Railway 
Go.  V.  Michaels,  49  Kan.  388.  30  Pac.  408. 
The  Judgment  will  be  reversed,  and  the  case 
remanded  for  a  new  trial. 

MAHAN,  P.  J.,  concnxring.  WBLLS, 
having  been  of  counsel,  not  sitting. 


(e  KacA.  171) 

MOSLER  et  al.  v.  STATE  BANK  OF  PERRT. 
(Court  of  Appeals  of  Kansas,  Northern  DeowJ^ 
ment.  E.  D.   Dec  IS.  1897.) 

Fabtibs  IX  Kaaott— Rbcbivbs  or  iKsoLvan 

Bank. 

A  i^eiver  of  an  insolvent  bank,  dohr  ap* 
pohited'uDder  the  banking  Uws  to  take  diarn 
of  its  assets,  is  a  necessary  party  to  a  proceed- 
ing in  error  In  this  court  to  reverse  a  judgmeot 
rendered  in  favor  of  the  bank  against  aa  inter* 
pleader  who  sought  to  recover  certain  property  la 
the  hands  of  said  recover,  and  cloned  as  a 
put  of  the  assets  of  said  bank. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Jefferson  county; 
Zxiuls  A.  Myers,  Judge. 

Action  by  Moses  Hosier  and  William  Moa-. 
ler.  partners,  under  Arm  name  ot  Hosier  Safe 
Company,  against  the  State  Bank  of  Veay, 
to  recova  a  safe.  From  a  Judgment  for  de- 
fendant, plalntlflb  bring  error.  Dismissed. 

Morse  &  Morse,  for  plaintiffs  in  error.  Mar> 
shall  Gephart,  for  defendant  in  error. 

WELLS,  J.  This  action  waa  brought  by 
way  of  an  Interplea  filed  by  the  plalntUfs  In 
error  In  the  district  court  of  Jefferson  coun- 
ty.  In  a  proceeding  Instituted  by  the  attorney 
general  of  the  state,  to  wind  up  the  affairs  of 
the  State  Banlc  of  Perry.  The  Interpleaders 
set  up  title  in  themselves  to  a  safe  thai  In 
the  hands  of  the  receiver  appointed  by  the 
court  to  take  charge  of  the  assets  of  said 
bank,  and  prayed  for  an  ODder  that  said  re- 
ceiver turn  said  safe  over  to  them.  To  this 
Into-plea  the  defendant  bank  filed  a  g^eral 
denial,  and  the  matter  was  tried  to  the  court 
and  a  Jury.  The  Juiy  found  a  general  ver- 
dict for  the  defendant,  and  answered  special 
questions  submitted  by  said  Interpleaders. 
After  a  motion  for  a  new  trial  and  for  Judg- 
ment on  the  special  findings  of  the  Jury  had 
been  filed  by  the  Interpleaders  and  overruled 
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by  the  court,  Judgment  was  duly  rendered  for 
(■oats  afjaiiist  the  safe  company,  and  the  mat- 
ter brought  here  for  review.  There  is  no 
brief  filed  by  the  defendant  In  error,  and  no 
appearance  herein  of  any  one  against  the 
plaintiffs  In  error.  From  the  case  made,  as 
well  as  from  the  brief  of  the  plaintiffs  in  error, 
it  appears  that  the  receiver  of  the  bank  was 
the  real  party  in  Interest  adverse  to  the  plain- 
tiffs In  error,  and  as  such,  under  the  authority 
of  Scannell  v.  Felton,  07  Kan.  470,  4G  Pac. 
048,  was  a  necessary  party  to  a  review  of  the 
judgment  herein.  See,  also,  Talmage  t.  Pell, 
9  Paige,  Ch.  410;  also,  Twitchell  v.  Weii  (re- 
cently decided  by  this  court)  49  Pac.  634. 
These  proceedings  In  error  will  be  dismissed, 
at  the  costs  of  the  plaintiffs  in  error.  All  the 
Judges  coDcurrlng. 


(flKHn.A.  176) 

SKINNER  V.  HARRINGTON. 
<ConTt  of  Appealt)  of  Kansas,  Northern  Depart- 
ment, E.  D.    Dec.  18,  1897.) 
Ehtatb  op  Wipe — Liabilitt  to  Ul'sband. 
Where  a  husband  and  wife  had  separate 
property,  and  kept  their  business  matters  dis- 
tinct, and  the  husband,  at  the  nxiuest  of  the 
wife,  and  upon  her  promise  to  settle  with  him 
therefor,  paid  off  a  note  given  by  the  wife,  and 
said  note  was  indorsed  in  blanli,  and  delivered  to 
the  hnstand,  held,  that  said  aote  in  the  hands  of 
the  hosband  was  a  proper  charge  against  the  es- 
tate of  the  wife  after  her  death. 
(8yl]a1>nB  by  the  Conrt) 

Error  from  district  court,  Sliawnee  county; 
Z.  T.  Hazen.  Judge. 

Action  by  J.  M.  Harrington  against  O.  O. 
Skinner,  administrator  of  the  estate  of  Nancy 
R.  Harrington,  deceased,  to  recover  money 
paid  ont  for  deceased.  From  judgment  for 
plaintiff,  reversing  that  of  the  protiate  conrt, 
defendant  brings  error.  Affirmed. 

Vance  &  Campbell,  for  plaintiff  in  error. 
K.  N.  Gunn  and  C.  A.  Starbird,  for  defendant 
In  error. 

WELLS,  J.  In  1874,  J.  M.  Harrington  mar- 
ried Nancy  R.  Converse,  a  widow  without 
children,  but  with  some  considerable  separate 
property,  among  which  was  160  acres  of 
land  in  Shawnee  county,  Kan.,  which  was  oc- 
cupied by  herself  and  husband  as  a  home 
for  Heveral  years  prior  to  her  death,  which 
occurred  In  Kebrnary,  188.1.  While  they  lived 
together  as  husband  and  wife  their  business 
Interests  were  kept  separate  and  distinct, 
each  dealing  with  the  other  the  same  as  with 
strangers.  He  rented  the  farm  of  her,  and 
paid  her  rent,  and  settled  their  buslnes.s  mat- 
ters t>etwoen  themselves  as  people  not  hus- 
band and  wife  usually  do.  After  Mrs.  Har- 
rington's death,  Mr.  Harrington  presented  an 
account  against  her  estate  for  certain  Items 
of  cash  he  had  paid  out  for  her.  This  einim 
was  disallowed  by  the  probate  court,  an  ap- 
peal taken  to  the  district  court,  whereupon 
trial  was  had,  and  the  court  rendered  Judg- 
ment for  the  plaintiff  and  against  the  estate 


for  $350.55,  and  the  case  was  brought  here 
upon  a  petition  In  error  by  the  admlnistnitor 
to  reverse  said  judgment 

While  the  record  does  not  show  upon  which 
of  the  items  of  defendant  in  error's  claim  this 
judgment  was  given,  the  plalntiflT  in  error  as- 
serts In  his  brief  that  it  was  upon  the  Ken- 
nedy &  Stone  note,  and,  assuming  this  to 
be  true,  we  wlU  examine  the  transaction  con- 
nected therewith.  On  March  18,  188*2,  Mrs. 
Harrington  bought  of  Kennedy  &  Stone  a 
buggy,  for  which  she  gave  her  sale  note  for 
$171.66,  payable  on  or  before  January  1.  1883, 
with  interest  at  10  per  cent,  per  annnm  from 
maturity  until  paid.  When  said  note  became 
due,  Mrs.  Harrington  did  not  have  the  money 
to  pay  it,  and  her  husband  gave  Kennedy 
&  Stone  the  amount  due  on  it,  and  they  In- 
dorsed it  in  blank,  and  gave  it  to  him,  and 
he  held  it  until  this  trial.  The  evidence 
shows  that  this  was  done  at  her  request, 
and  upon  her  promise  to  pay  said  note  to 
him.  See  evidence  of  Sallle  Hodgson,  pages 
18,  19,  and  20  of  the  record.  We  do  not 
see  how  a  claim  can  he  better  established 
than  this.  None  of  the  errors  alleged  by 
plaintiff  In  error.  If  errors  at  all.  are  sufficient 
to  authorize  a  reversal  of  this  case.  Tbe 
judgment  of  the  court  below  will  be  afflrmed. 
All  tbe  judges  concurring. 


(S  KaiLA.  176) 

JOSEPH  SCHLITZ  BREWIXG  00.  T.  DUN- 
CAN. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    Doc.  18.  1897.) 

Judicial  Noticb~Tbrms  of   ConRT  — Trial  — 

WlTBDRAWAT.  OF  EVIOKNCB— NkOLIOBN'CB 
—What  Cosstitl'trs. 

1.  This  court  will  take  judicial  notice  of  the 
beginning  of  the  terms  of  the  courts  of  this  state; 
and  where  it  appears  from  the  record  that  a  mo- 
tion for  a  new  trial  was  filed  within  three  days 
after  the  verilict  was  returned  and  judgment  ren- 
dered, and  that  said  motion  was  afterwards  over- 
ruled hy  the  court  before  the  time  fixed  by  law 
for  the  commencement  ot  the  next  term  tbiereof. 
it  afflrmatively  appears  that  said  motion  was  filed 
during  the  same  term  tltat  the  judgment  was 
rendered. 

2.  Where  the  petition  allege,  and  fhe  evidence 
tended  to  show,  that  the  plaintiff,  by  reason  of 
tlip  injuries  received,  would  l>e  a  cripple  for  Tife, 
and  the  doctor  who  waited  upon  him,  and  by 
whom  the  permanency  of  the  injury  was  attempt- 
ed to  be  proved,  upon  cross-examination  had  tes- 
titiiHl  that  said  injury  could  probably  be  entirely 
cured  by  an  operation,  it  was  reversible  error 
to  withdraw  said  testimony  from  the  jury,  over 
tlie  objection  of  the  plaintiff  in  error, 

8.  In  an  action  for  damages  for  negligently  in- 
juring anotner,  the  giving  of  the  following  iu- 
Ktruction  was  reversible  error,  vis.:  "If  you 
find  that  the  plaintiff  was  injured  by  the  negli- 
gence of  the  defendant,  without  plaintiff's  fault, 
taking  into  consideration  his  age  and  ai>imrent 
kniiwlcdge,  it  is  no  defense  that  the  act  occurrt'd 
through  niadverteuce,  or  without  the  defendant, 
its  ofHcers,  servants,  or  emplov^s,  intending  it. 
In  such  a  case,  in  order  to  exonerate  the  defen«1- 
ant,  it  must  api>ear  that  such  was  inevitable,  nud 
utierl}-  without  nult  on  the  part  of  the  defoud- 
nnt." 

(Jiyllabus  by  the  Court.} 
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Kttot  from  court  of  common  pleas,  Wyan- 
dotte connty;  T.  P.  Anderson.  Judge. 

Action  by  Howard  M.  Duncan,  a  minor,  by 
James  Duncan,  his  father  and  next  friend, 
against  the  Joseph  Schlltz  Brewing  Company, 
a  corporation,  to  recover  damages  sustained 
from  being  run  over  by  defendant's  wagon. 
From  a  judgment  for  plaintiff,  defeodant 
brings  error.  Berersed. 

McGrew,  Watson  &  Watson,  for  plaintiff  in 
error.    E.  A.  Enrlsht,  for  defendant  In  error. 

WELLS,  J.  This  action  was  originaUy 
brought  in  tlie  court  of  common  pleas  of 
Wyandotte  coimty,  by  the  defendant  in  error 
against  the  plaintiff  In  error,  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  below  by  reason  of  bis  being  run 
over  by  the  wagon  of  the  defendant  Tiie 
case  was  tried  to  the  court  and  a  jury,  and 
the  jury  returned  a  general  verdict  for  the 
plaintiff  for  $1,000,  and  also  ans\vered  spe- 
cial questions  of  fact  submitted  to  them  on 
behalf  of  the  defendant.  This  verdict  was 
approved  by  the  court,  judgment  rendered 
accordingly,  and  the  case  regularly  brought 
here  for  review. 

It  Is  first  insisted  by  the  defendant  in  error 
that  this  court  should  not  review  the  alleged 
errors,  because  the  record  does  not  affirma- 
tively show  that  the  motion  for  a  new  trial 
was  filed  during  the  same  term  of  court  at 
which  the  verdict  was  returned,  and  Judg- 
ment rendered  thereon.  The  record  diows 
that  the  verdict  was  returned  on  March  14, 
lSf>4,  and  Judgment  rendered  thereon  the 
same  day.  The  motion  for  a  new  trial  was 
filed  the  next  day,  March  16,  18&4,  and  over- 
mled  April  7,  18G4.  It  was  held  by  this 
court  in  Dudley  v.  Barney,  4  Kan.  App.  124, 
4fi  Pac.  ITS.  that  this  court  will  take  judicial 
notice  of  the  commencement  of  the  terms  of 
court,  but  cannot  take  judicial  notice  of  the 
length  of  the  terms.  This  court  will  then 
take  Judicial  notice  that  the  t^rms  of  said 
court  commence  on  the  first  Monday  of  Feb- 
ruary, the  first  Monday  of  May,  the  first 
Monday  of  September,  and  the  first  Monday 
of  November;  and  as  the  record  shows  that 
the  court  was  In  session  on  April  7,  18I>4,  we 
must  conclude,  as  a  matter  of  fact,  that  the 
February  term  thereof  was  not  closed  at  that 
time,  as  the  next  term  did  not  commrace 
until  the  Qnt  Monday  of  May. 

Defendant  In  error  next  Insists  that  said 
alleged  errors  ehould  not  be  reviewed  by  this 
court  because  said  plaintiff  in  error  has 
failed  to  comply  with  rule  6  of  this  court  (40 
Pac.  T.),  in  that  his  brief  fails  to  contain  "a 
concise  abstract,  or  statement  of  the  case, 
presenting  succinctly  the  questions  involved; 
and  faila  to  contain  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  with 
a  reference  to  the  pages  of  the  record,  and 
the  authorities  relied  upon  in  siq)port  of  each 
point."  This  rule  seems  to  be  a  stumbling 
block  In  the  way  of  many  attorneys  prac- 


ticing in  the  appellate  courts  of  Kansas.  It 
was  not  adopted  for  any  other  purpose  than 
to  assist  in  expeditiously,  accurately,  and 
thoroughly  reviewing  tbe  cases  demanding 
attention.  It  would  seem  that  each  attor- 
ney, upon  carefully  thinking  of  the  matter, 
would  see  that  the  more  plainly  and  suc- 
cinctly the  real  question  or  questions  In  con- 
troversy can  be  presented  to  the  reviewing 
court,  with  everything  carefully  eliminated 
that  will  not  throw  light  upon  those  ques- 
tions, the  more  easily  and  accurately  will 
they  be  decided.  In  the  press  of  business 
during  the  trial,  or  the  hurried  preparation 
of  a  case  for  settlement,  this  Is  often  Impos- 
sible; but  in  preparing  the  brief  it  gener- 
ally can  and  should  be  attended  to,  so  th.it 
the  reviewing  court  can  see  at  once  the  ques- 
tions at  Issue,  and  devote  Its  time  and  ener- 
gies in  solving  them.  Instead  of  hunting  them 
up;  and,  U  the  plaintiff  in  error  fails  to  ob- 
serve the  rule,  he  need  not  be  surprised  or 
complain  if  the  court  fails  to  review  or  dis- 
cuss questioim  not  clearly  raised,  or  upon 
which  no  authorities  are  cited,  or  errors  not 
specifically  pointed  out.  The  attorneys  for  the 
plaintiff  in  error  in  this  case  are  not  as  much 
subject  to  criticism  in  this  respect  as  many 
attorneys  who  practice  in  this  court,  and  we 
shall  consider  their  grounds  of  error,  as  far 
as  appears  to  be  necessary.  In  the  order  as 
set  up  in  their  brief. 

The  first  complaint  is:  The  father  of  tbe 
boy  was  asked:  "What  Is  the  appearance  of 
that  leg  since  the  time  of  the  accident?  An- 
swer. Well,  it  Is  just  as  as  he  walks.  As  I 
said,  he  walks  on  his  toes.  He  can't  get  his 
heel  to  the  flow."  The  answer  was  not  re- 
sponsive to  the  question,  and  the  court  could 
have  iwoperly  had  it  stricken  out  But  how 
was  the  defendant  injured  by  it?  No  new 
fact  was  testified  to,  and  no  Injury  could  re- 
sult from  its  remaining.  This  applies  also 
to  the  next  question  objected  to. 

The  next  allegation  of  error  is  In  sustain- 
ing an  objection  to  the  following  questions 
asked  of  the  father  upon  cross-examination: 
"Did  you  ever  tell  Howard  not  to  play  In 
the  street?"  This  objection  was  properly 
sustained.  In  cases  like  this  the  negligence 
of  the  parent  cannot  affect  the  rights  of  the 
infant,  and  whether  the  child  had  been  cau- 
tioned not  to  play  on  the  streets,  or  not,  is 
immaterial.  The  evidence  in  this  case 
shows  that  the  boy  was  sent  across  the 
street  for  a  hammer,  and  while  crossing  It 
the  accident  occurred.  If  he  stopped  to  iday, 
as  claimed  by  the  defendant,  It  must  have 
been  for  a  very  short  time. 

The  next  allegation  of  error  is  in  relation 
to  questions  asked  Dr.  Powell  as  to  tbe  effect 
of  a  too  early  use  of  the  leg,  which  were 
objected  to  by  the  plaintiff,  and  the  objection 
sustained.  This  was  proper,  as  that  was  not 
an  issue  in  the  case. 

The  next  allegation  of  error  was  that  the 
court  withdrew  from  the  Jury  all  evidence 
as  to  the  probable  result  of  a  surgical  opera- 
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tlon.  Thla,  we  tiilnk,  was  error,  as  the  proba- 
bllltlea  of  a  core  of  tbe  dlsaUlity  would,  to 
some  extern^  affect  the  amonnt  of  damages. 
TUB  alumld  bare  been  allowed  to  go  to  the 
Joiy,  and  be  weighed  by  them  In  assesalng 
the  amomit  of  the  recovery,  aa  should  also 
the  probable  expense  attending  such  an 
operation.  This  Is  not  In  mitigation  of  dam- 
ages, bnt  a  part  of  the  method  of  showing 
the  actual  damages  sustained.  If  the  jdain- 
tlff  could  be  certainly  cured  by  an  operation 
that  was  safe  and  inexpenslTe,  that  would 
surely  be  a  less  serious  injury  than  one  for 
which  there  waa  no  hope;  and  to  the  de- 
gree that  the  certainty,  safety,  and  Inexpen- 
slTeness  of  a  cure  could  be  assured.  In  such 
a  d^^  would  the  actual  damages  decrease. 

^nie  next  contention  Is  that  the  court  err- 
ed In  allowing  the  witness  Mary  Glasmer 
to  testify  that  she  had  advised  a  8ettl«nent 
of  the  case.  Thia  was  one  of  the  prbiclpal 
witnesses  for  the  defendant,  and  upon  cross- 
examination  the  plaintiff  asked  her  the  que»- 
tion:  "I  will  ask  yon  how  many  times  yon 
suggested  to  them  [the  Duncans!  that  they 
ought  to  settle  this  case?"  And  the  court, 
over  tbe  objection  of  the  defendant,  allowed 
her  to  answer  It.  The  only  object  that  we  can 
see  in  asking  the  question  was  to  show  the 
interest  the  witness  had  taken  in  the  case 
adverse  to  the  parties  cross-examining  her, 
and  her  bias  and  prejudice  against  their 
cause;  and,  as  such,  ita  admission  was  prop- 
er. Tbe  objection  to  the  next  question  coin- 
I^lned  vt  was  properly  sustained,  as  the 
question  could  only  call  for  the  opinion  of 
the  witness. 

The  next  line  of  objections  to  the  acts  of 
the  court  Is  In  regard  to  the  Instructions 
given,  modified,  or  refused,  the  first  of  which 
waa  simply-  an  omission  of  the  court  to  In- 
form the  Jury  that  the  petition  bad  been 
amended,  as  to  the  date  of  the  accident,  to 
conform  to  the  undisputed  facts.  This  could 
not  prejudice  any  one.  Tlie  other  cave  the 
law  correctly,  and  could  not  injure  appellant. 

Instruction  No.  12,  as  given  by  the  court, 
reads  aa  follows:  'If  you  find  that  the  plain- 
tiff was  Injured  1^  negligence  of  the  defend- 
ant, without  plalntiflTa  fault,  taking  Into  con- 
sideration his  age  and  amiarent  knowledge. 
It  Is  no  defense  that  the  act  occurred  through 
Inadvertence,  or  without  the  defendant,  Its 
officers,  servants,  or  employes.  Intending  It. 
In  such  a  case,  In  order  to  exonerate  the  de- 
fendant, It  must  appear  that  such  was  In- 
evitable, and  utterly  without  fault  on  tbe  part 
of  the  defendant."  We  think  that  this  In- 
struction was  erroneous  and  misleading  so 
tar  as  the  last  sentence  thereof  is  concern- 
ed: "In  such  a  case.  In  order  to  exonerate 
the  defendant,  It  must  appear  that  such  was 
inevitable,  and  utterly  without  fault  on  the 
part  of  the  defendant."  The  case  to  which 
reference  is  bad  in  tbe  first  phrase  must  mean 
the  case  being  tried,  and  not  the  cane  men- 
tioned in  the  first  part  of  the  instruction,  as 
that  speaks  of  a  case  of  negligence,  and  neg- 


ligence cannot  exist  witbout  fault  *^XneTl- 
table"  means  bound  to  hawen;  cannot  be 
avoided.  The  natural  Import  of  this  Instroc- 
tlott  is  that  it,  under  any  possible  clrcnm- 
Btances,  in  the  exercise  of  the  greatest  de- 
gree of  mxe  Imaglnabli^  the  accident  conU 
not  have  been  avoided,  then  the  defendant 
Is  liable.  Thla  Is  not  the  law. 

The  errors  already  discussed  make  a  new 
trial  necessary,  and  we  shall  not  consider 
the  remaining  allegatlona  of  error.  The 
Judgment  of  the  trial  court  will  be  reversed, 
and  a  new  trial  ordered.  All  the  Judges  con- 
curring. 


(«  KulA.  U6> 

GIBSON  et  al.  v.  GREEN£.i 

<Gonrt  of  Aiveals  of  Kansas,  Northern  D^iart* 
ment,  K.  D.   De&  18,  1887.) 

RtQHTS  OF  H0KT0AQSR~PdKCHA8E  OF  TaX  TiTU 
— UeKOKR— PKE8U11PT10N9  OK  APPBAL. 

1.  A.,  the  holder  of  a  third  mortgage,  bojs  a 
tax-sale  certificate  on  tbe  mortsa^ed  propertr. 
Afterwards  the  Kcond  mortgage  is  foreclosed, 
and  A.  becomes  the  purchaser  of  the  property  at 
a  sheriGTa  sale,  subject  to  the  lien  of  the  firat 
mortgage,  and  goes  into  possession,  and  enjoys 
the  rents,  issues,  and  profils  thereof.  After- 
wards  the  first  mortgage  is  foreclosed,  and  the 
title  of  A.  under  his  sberitE's  deed  is  destroyed. 
Heid  that,  when  A  became  the  purchaser  under 
the  sheriff's  deed,  he  acquired  tbe  legal  title 
to  the  land,  and  it  was  then  his  duty  to  redeem 
the  same  from  all  outstanding  tax  liens,  and 
those  held  by  him  merged  into  bis  superior  title. 

2.  Where  an  assignment  appears  to  have  been 
made,  but  the  date  thereof  does  not  appear,  this 
court  will  presume  that  the  evidence  Aowed 
that  the  same  was  made  at  the  time  necessary  to 
sustain  tlie  judgment  of  the  court  below* 

Mahan,  P.  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty; Henry  I*  Alden,  Judge. 

Action  by  R.  B.  Greene  against  A.  G.  Gib- 
son and  another  to  enjoin  tht:  making  of  cer- 
tain tax  deeds,  and  to  have  certain  tax-sale 
certificates  declared  null  and  void.  From  a 
Judgment  for  plalntiflC,  defendants  bring  er- 
ror. Affirmed. 

Thos.  J.  White,  for  plaintiffs  hi  error. 
Wheeler  &  Swltzer,  for  defendant  In  error. 

WELLS,  I.  In  this  case  there  appears  a 
motion  to  dismiss  the  proceedings  In  error  for 
tbe  reason  that  the  record  does  not  show  that 
the  amount  In  controversy  exceeds  tbe  sum 
of  $100,  and  contains  no  certificate  of  the 
trial  Judge  that  It  belongs  to  one  of  the  ex- 
cepted cases;  but,  as  both  of  these  defects 
have  been  cured  by  evidence  and  amendment, 
the  motion  will  be  overruled,  and  we  will 
consider  the  merits  of  the  petition  In  error. 

The  jMtltiou  In  the  court  below  stated,  sub- 
stantially, the  following  facts:  In  1889  Hen- 
ton  Gordon  held  a  third  mortgage  Ibr  $1,- 
218.75  upon  lots  24  aod  25  in  block  No.  4  In 
Gordon  Place  addition  to  Kansas  Olty,  Kan., 
and  also  a  third  mortgage  for  $1,218.75  on 
lots  27  and  28  In  block  Xo.  6  In  Gordon  Place 
addition  to  Kansas  City,  Kan.   Each  of  said 

1  Rehearing  denied. 
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mortgages  was  subject  to  a  first  mortgage 
upon  the  same  property  for  $1,400^  and  a  sec- 
ond mortgage  for  $330.  On  the  llth  day 
of  October,  1889,  the  holder  of  the  second 
mortgage  on  said  lots  24  and  25  brought  an 
action  for  foreclosure  thereon,  and  under  said 
foreclosure  proceedings.  In  which  the  said 
Henton  Gordon  was  made  a  defeodant  and 
dnly  served,  a  sale  was  made  of  said  lots 
under  the  order  of  the  court,  subject  to  the 
prior  liens  of  said  first  mortgage,  and  the  said 
Henton  Qordon,  the  owner  of  the  third  mort- 
gage, became  the  purchaser  thereof  for  the 
smn  of  $450,  and  went  Into  possession  of  tlie 
said  premises,  and  recelTed  the  cents  and 
profits  thereof  from  the  2d  day  of  Septem- 
ber, 1880,  tmtU  the  7th  day  of  July,  18»2,  and 
from  the  proceeds  of  said  sale  he  received 
the  Binu  of  $5.60,  to  apply  uptni  his  third 
mortgage.  On  the  11th  day  of  October,  188d, 
a  suit  of  foreclosure  was  brought  by  the 
holder  of  the  second  mortgage  upon  the  said 
lots  27  and  28,  In  which  the  said  Hentm 
Oordon  was  made  a  party  defendant,  and 
duly  served,  and  thereafter  proceedings  were 
had  In  saiu  action,  so  that  on  August  18, 
1880,  said  premises  were  sold  by  the  sheriff 
to  the  said  Henton  Gordon,  subject  to  the 
lien  of  the  first  mortgage  thereon,  for  the 
sum  of  $47S;  and  he  went  Into  possession 
thereof,  and  received  the  rents  and  profits, 
untU  the  7th  day  of  July,  1882;  and  from  the 
proceeds  of  said  sale  he  received  the  sum  of 
920.46,  to  apply  on  his  third  mortgage.  On 
the  7th  day  of  July,  1892,  R.  B.  Greene,  the 
plaintiff  in  the  court  below,  became  the  own- 
er of  aU  of  said  lots,  by  reason  of  being  the 
pnrcbaser  at  a  sheriff's  sale  thereof  under  a 
foreclosure  of  the  first  mortgage  Hen  thereon. 
In  whlA  action  the  said  Henton  Gordon  was 
made  a  defendant  and  duly  served,  and  filed 
an  answer  alleging  that  the  only  Interest  In 
or  title  to  said  premises  held  by  him  was  un- 
der the  sherifTs  deed  hereinbefore  referred 
to.  On  the  6th  day  of  September,  1880,  each 
of  the  said  four  lots  had  been  sold  for  the 
taxes  of  the  year  1888,  and  the  said  Henton 
Gordon  had  become  the  purchaser  at  such 
sale,  and  held  and  owned  the  certificates  of 
purchase;  said  certificates  being,  respective- 
ly, numbered  2,574,  2,575,  2,579,  and  2,580. 
The  taxes  for  the  years  1889,  1890,  and  1881 
upon  said  lots  were  paid  by  the  holder  of 
said  certificates,  and  Indorsed  thereon.  8ald 
tax-sale  certificates  were  assigned  to  A.  C. 
Gibson,  one  of  the  plaintiffs  In  error.  Said 
assignment  was  made  before  tbe  commence- 
ment of  this  action  In  the  court  below,  but 
the  date  thereof  does  not  appear  In  the  rec- 
ord. The  collector  of  taxes  In  said  county 
made  public  advertlaement  that  unless  said 
lots  of  land  were  redeemed  from  said  tax 
sales  before  the  7th  day  of  September,  1S02, 
tax  deeds  would  be  made  under  the  law  con- 
veying the  said  lands  to  the  holder  of  the  cer- 
tificates; and  this  action  was  brought  on  tbe 
6th  day  of  September,  1892,  to  enjoin  the 
maklDg  of  said  tax  deeds,  and  asking  that 


tbe  said  tax-sale  certificates  be  dedared  null 
aiul  void,  and  no  Hen  on  said  property.  In 
the  court  below,  the  holder  of  said  certlfi- 
eatea,  A.  0.  Gibson,  was  made  a  party  de- 
fendant, and  service  of  smnmons  was  duly 
made  upon  hbn;  but  he  did  not  appear  in 
said  case,  but  made  default,  and  Judgment 
was  rendered  i^n  the  pleadings  and  evi- 
dence In  favor  of  the  plaintiff  below,  and 
against  these  plaintiffs  in  error,  as  defend- 
ants below,  enjoining  them  from  Issuing  or 
receiving  tax  deeds  under  said  certificates, 
and  denying.  In  sulsstnnce,  that  they  consti- 
tuted any  lien  upon  said  property,  and  order- 
ing that  they  be  canceled  and  held  of  no 
effect.  From  this  Judgment  the  case  Is 
brought  to  this  court,  upon  a  transcript  of 
the  record,  for  review;  and  the  only  ques- 
tion before  us  for  consideration  Is  whether 
said  petition  stated  a  good  cause  of  action, 
entitling  the  plaintiff  below  to  the  xeUef 
granted. 

UndOT  the  petition,  tbe  case  can  be  sum- 
marised as  follows:  A.,  the  holder  of  a  third 
mortgage,  buys  a  tax-sate  certlflcate  on  the 
property  mortgaged.  On  the  foreclosure  of 
the  second  mortgage,  he  buys  the  legal  tiUe 
to  the  lands,  sabject  to  the  lien  of  the  first 
mortgage.  He  Is  now  the  owner  of  the  lands 
In  fee,  subject  only  to  the  first  mortgage. 
He  is  in  possession,  and  entitled  to  the  rents. 
Issues,  and  profits  thereof,  and  Is  in  duty 
bound  to  p^  the  taxes  thereon.  The  tax 
liens  he  has  formerly  acquired  merge  In  his 
Bup^lor  title,  and  in  paying  subsequent  tax- 
es he  performs  his  1^^  duty;  and  he  ac- 
quires no  lien  superior  to  the  title  he  holds 
under  said  sale,  as  there  Is  none,  heppo  t. 
Gilbert,  26  Kan.  138;  Keith  T.  Keith,  Id.  26; 
Black,  Tax  Tides,  S  270,  and  cases  dted.  If 
tbe  tax-sale  certlflcate  had  been  transferred 
by  him  prior  to  his  purchase  of  the  legal  title, 
the  purchaser  would  have  acquired  a  good 
tiUe  thereto,  and  his  Hen  would  hare  bera  a 
first  lien  on  the  pnqierty;  bat  we  cannot  pre- 
sume this  to  have  been  done,  but  we  may 
presume,  to  support  the  Judgment,  that  tbe 
contrary  was  proven,  if  allowable  mider  the 
petition,  and  we  ttilnk  It  wasl  If  a  motion 
to  make  the  petition  more  definite  and  cer- 
tain 1^  setting  up  the  date  of  tbe  transfer 
had  been  made,  it  must  have  been  required; 
but,  in  the  absence  of  such  a  motion.  It  was 
competent  for  the  court  to  receive  evidence 
on  that  subject,  and  It  will  be  presumed  that 
the  evidence  supported  the  Judgment.  Un- 
der paragraph  6902,  Gen.  St  1889,  Mr.  Gor- 
don had  tbe  right  to  demand  that  said  taxes 
be  paid  out  of  the  proceeds  of  the  same  be- 
fore applying  It  to  the  amount  due  on  the 
second  mortgage,  but,  failing  to  do  this,  he 
cannot  now  complain.  The  Judgment  of  tbe 
court  below  will  be  affirmed. 

Mcelroy,  J.,  concurring. 

MAHAN,  P.  J.  (dissenting).  T  cannot 
agree  with  the  maJ<Hity  of  the  court,  either 
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In  tiie  pitncti^ea  of  lav  announced,  or  In  ttulbe 
conclusion  In  tbls  caae.  Hie  petition  of  tbe 
idalntiS,  In  my  judgment,  doea  not  atate  a 
caun  of  action.  Tbe  petition.  In  toma,  al- 
leges ttiat  the  plaintiff  relied  npon  ttie  record 
aa  allowing  that  the  interest  of  Omrdon  nndor 
tala  cttctlflcate  of  pnrchaae  at  the  tax  aale 
had  merged  in  hhi  eherlff'a  deed  of  tiie  OQiil^ 
of  redemption.  This  be  could  not  do,  ac- 
cording to  law.  Aa  a  purchaaer  at  tbe  abov 
UTa  Bale  under  the  forecloaure  of  the  flrat 
mortg^e,  be  had  no  right  to  re^  upon  the 
record  aa  ahowlng  the  merger,  because  a 
mo^er  genenlly  tal»a  place,  or  not,  ac- 
cording to  the  actnal  or  preaumcd  taitentlon 
of  the  takv  of  the  title,  wfaaterer  It  may 
be.  ThlB  la  a  principle  recognised  by  all  tbe 
authorities,  nw  petition  doea  not  allege  that 
Owdon  paid  tbe  subsequent  taxes  after  the 
purchase  of  the  land  at  tax  sale.  Tbe  peti- 
tion doea  not  allege  that  the  certificate  of 
■ale  was  assigned  after  the  payment  of  taxes, 
or  after  Gordon  todk  the  aberUTa  deed  for 
tiw  equity  of  redemption.  Tbe  facta  dlsdoaed 
by  the  petition  show  that  there  was  no  mw- 
ger  at  law.  To  effect  a  mnger  at  law,  the 
tight  prerlonsly  held  and  tbe  right  anbae- 
qnentiy  acquired  most  coalesce  or  unite  In 
tiie  same  person,  and  In  the  same  right,  with- 
out any  other  rl^t  Intenrenlng.  In  equity 
It  becomes  a  question  of  intent,  and  It  la 
not  alleged  anywhere  tiiat  Gordon  took  the 
aberUTs  deed  of  the  equity  of  redemption 
frith  the  Intention  that  bis  pnor  right  ahoidd 
merge  therein,  nor  Is  there  any  allegation 
equivalent  thereto.  It  Is  assumed  tbe 
petition  that,  from  tiie  mere  fact  that  tbe 
records  of  Wyandotte  county  did  not  ahow 
any  assignment  of  tbe  certificate  by  Gordon 
to  Gibson,  tbe  plaintiff  bad  a  r^t  to  aa- 
■nme,  upon  purcbaalng  the  property  at  the 
anbseqnent  sale  nndw  the  mortgage,  that 
Benton  Gordon  atlll  owned  the  certificate, 
and  that  hB  bad  a  tight  to  assume  therefrom, 
aa  a  matter  of  law,  not  aa  a  matter  of  equity, 
tiiat  a  mei^r  bad  occurred,  precluding  any 
Idea  of  InTestlgation  aa  to  what  was  the  real 
Intoition  of  Gordon  at  tbe  time  be  took  tbe 
ah^ff'a  deed  under  tbe  prior  foreclosure. 
Tbe  assumption  of  tiie  majority  of  the  court 
In  tbe  principle  announced  In  tiie  first  para- 
graph of  the  synabUB  Is  that,  as  a  matter 
of  law,  a  merger  occurred,  notwithstanding 
the  iDterrening  right  of  the  first  mortgagee. 
While  It  Is  true  that  tbe  plaintiff  bad  tbe 
right  to  have  a  liberal  Interpretation  upon  the 
allegations  of  the  petition,  and  the  court 
would  have  a  right  to  assume  that  an  of  the 
matters  either  expressly  averred  or  impliedly 
averred  In  bis  petition  were  proven,  yet  the 
court  could  not  Infer,  and  had  no  right  to 
presume,  In  ord^  to  cnstain  the  jndgmrait  of 
the  lower  court,  that  something  was  proven 
that  was  not  either  specifically  or  impliedly 
alleged.  There  Is  no  question,  under  the  rule 
of  decisions  laid  down  by  our  supreme  court, 
thflt  Hontrtn  Gordon,  before  he  purchased  the 
property  under  the  first  foreclosurci  and  went 


Into  possession  fhoeo^  had  a  ri^t  te  ac- 
quire tbe  property  at  a  tax  sale.  He  waa 
under  no  obligation  to  the  first  mortgagee, 
or  to  the  mortgagor,  or  to  any  (me  tSae,  to 
keep  the  taxes  down.  Either  a  second  mort- 
gagee or  a  first  mortgagee  may  aeqnire  m  tax 
title,  aa  against  prior  mortgagees  or  tbe  moit* 
gagor.  At  tbe  time  Henton  Gordon  pur- 
chased this  tax-sale  certificate  at  tbe  tax 
sale,  and  procured  the  certificate  therefor,  be 
was  a  mffltgagee  out  of  posaesslon.  It  la 
true,  he  subsequently  went  Into  possession, 
some  time  In  September,  1890,  and  retained 
possesion  to  some  time  In  180i2,  and  ncelved 
the  rente  and  profitt,  and  during  tbia  time 
he  was  under  obligation  to  apply  tbe  Income 
of  tiie  propnty  to  tiie  payment  of  tbe  taxea. 
By  the  purchase  of  tbe  equity  of  redemption 
at  the  first  sheriff's  sale,  be  In  no  manner 
became  responsible  for  tbe  mwtgage  delbt 
He  did  not  assume  It  It  wu  not  bis  debt 
He  acquired  the  property  subject  to  It,  and 
that  Is  all;  and,  while  he  waa  under  obla- 
tion to  i^y  tbe  reatB  and  ^flte  towards 
tbe  payment  of  tlw  current  taxea,  he  was 
nnder  no  obligation  to  discharge  the  prior  Ilea 
created  by  tax  sale  made  by  the  county, 
either  to  himaelf  or  to  any  other  parson. 
He  would  have  a  right  to  redeem,  but  he 
was  under  no  obligation  to  redeem.  The  fair 
Intent  of  the  petition  is,  as  to  the  facte  ttuxe- 
In  alleged,  that  Gordon  bad  assigned  tbe 
certificate  of  tbe  tax  aale  before  tbe  fore- 
dosore  proceeding  was  begun  under  whlcb 
tbe  plaintiff  acquired  hia  title.  There  waa 
notiiing  In  the  petition  to  controvert  this  fnct 
I  say  that  this  was  the  fair  Intendment  of  the 
an^tions  of  the  petition;  and  the  allega- 
tion Is  spedflc,  that,  becauae  the  d^endant 
Greene  did  not  cause  tiie  assignment  to  be 
noted  on  tbe  trea8urei*B  booka,  a  pundiaaer 
bad  a  right  to  assume  and  to  puretaase  upon 
the  strength  of  tbe  record,  that  Gwdon  still 
h^  the  tax  certificate,  and  that  a  merger 
had  occurred.  Tke  defendant  Olbstm  bad 
tbe  right  to  the  benefit  of  Gordon's  intention 
to  maintain  the  tax  lien  Independent  of  tala 
shorlff's  titie,  and  there  Is  nothing  In  the  peti- 
tion to  negative  this  right  In  my  opinion, 
the  Judgment  of  the  district  cotirt  was  er- 
roneous, and  the  petition  stated  no  facts 
Bttfflclent  to  support  the  Judgment  rendwed 
In  the  case,  and  It  ought  to  be  revmed.  Vide 
Jones,  Mortg.  SS  84&-S72,  incItiBlve;  Bell  v. 
Tenny,  29  Ohio  St.  242;  Rumpp  v.  Gerkens, 
69  Cal.  496;  15  Am.  &  Bi%.  Bne  Law,  82B, 
323,  325.  and  notea  1-3,  dtlng  antboritles  on 
page  82S. 

(t  Kaa.  A.  ft2Q) 

8TATB  INS.  GO.  OF  DES  MOINES.  IOWA, 

V.  DUNCAN. » 
(Court  of  AppealB  of  Kansas,  Northern  Depart* 
ment.  E.  D.   Dec.  IS,  1897.) 

APPE  A  L— pRBSPMPTIOjrs. 

fiHiere  the  record  does  not  show  that  a  mo- 
tion for  a  new  trlsl  was  filed  In  time,  it  will  Im 
presumed  that  the  court  denied  the  motion  loi 
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that  reason,  and  tiie  matters  assigned  for  error 
will  not  be  reviewed. 

Error  from  district  court,  Wyandotte  coun- 
ty; \V.  G.  Holt,  Judge. 

Action  by  Addie  Duncan  against  ttie  ^tc 
Insurance  Company  of  Des  Moines,  Iowa. 
Judgment  for  plaintiff.  Defendant  Mngs 
error.  Dismissed. 

W.  H.  McCamlsli  and  J.  O.  Fife,  for  plain- 
tiff In  error.  E.  A.  Enrlgbt  and  J.  F. 
Frank«7,  for  defendant  In  error. 

PER  CURIAM.  The  motion  to  dismiss  in 
this  case  must  be  allowed.  It  la  well  es- 
tablished by  decisions  of  the  supreme  court 
that  error  must  be  affirmatively  shown;  that, 
to  review  the  proceedings  of  the  district  court 
upon  the  trial  of  the  case,  a  motion  for  a 
new  trial  is  a  necessary  prerequisite;  that  a 
party,  by  failing  to  comply  with  the  statute 
in  filing  Ills  motion  within  the  time  provided 
thereljy,  waives  all  errors  occurring  at  the 
trial;  that,  where  the  record  fails  to  disclose 
affirmatively  that  the  motion  tor  a  new  trial 
was  filed  In  time,  the  reviewing  court  will 
assume  that  It  was  denied  because  not  filed 
within  time.  This  case  comes  within  this 
line  of  decisions.  The  assignments  of  error 
are  based  upon  the  action  of  the  court  in  the 
progress  of  the  trial.  It  does  not  affirmative- 
ly appear  that  the  motion  was  filed  in  time; 
and,  following  the  line  of  decisions  alluded  to, 
we  must  hold  that  the  district  court  denied 
the  motion  for  a  new  trial  for  that  reason, 
and  that  we  are  powerless  to  review  the  mat- 
ters assigned  for  error.  The  case  Is  dis- 
missed. 


(tKaiLApp.  910) 

NEWLIN  et  al.  v.  ROGERS. 

{Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.   Dec.  15,  1807.) 

RaoOBD  OK  Appbai.— Trespass— Trbblb  Dahaois 

— EVir>BNCB— TiTLK  TO  I^ilD. 

1.  'Wheef  c^tain  pages  of  the  case-made  do 
not  speak  the  truth,  and  we  are  unable  to  deter- 
mine from  the  evidence  introduced  before  ua 
whether  those  pages  were  in  the  case-made  at 
the  time  the  case-made  was  settled  by  the  trial 
judge,  we  will  decline  to  consider  the  errors 
alleged  to  be  shown  by  such  pages. 

2.  The  petition  in  this  case  fairly  states  a  case 
for  treble  damages,  under  section  1,  c.  113,  Gen. 
SL  1888,  and  the  court  did  not  err  In  overmling 
a  motion  to  make  the  allegations  of  the  petition 
more  definite  and  certain. 

3.  A  dispute  as  to  the  location  of  a  tract  of 
land  ffi  not  a  dispute  as  to  the  title  to  said  tract. 

4.  In  an  action  for  treble  damages  for  trespass 
in  carrying  away  gniin,  it  is  competent  to  show 
where  the  Hues  of  plaintiff's  fiiru  are  situated, 
for  the  purpose  of  showing  that  he  is  not  the 
party  injured. 

(Syllabus  by  the  Cbnrt) 

Error  from  district  court,  Kiowa  county; 
W.  O.  Bashore,  Judge. 

Action  by  Sauipson  Rogers  against  A.  B. 
Newlln  and  J.  H.  Htaples  for  damages  sus- 
tained  by   defendants    threshing,  hauling 


away,  and  converting  to  their  own  use  plalo- 
tiff'B  wheat  From  judgment  for  plaintiff, 
defendants  bring  error.  Reversed. 

J.  W.  Davis,  for  plaintiffs  In  error.  W.  H. 
Vernon.  E.  A.  Fisher,  and  It.  M.  D^,  for  de- 
fendant In  error. 

DEXNISON,  P.  J.  A  motion  has  been  filed 
in  this  case  to  strike  the  case-made  from  the 
flies  of  this  court.  It  Is  claimed  that  two 
pages  have  been  abstracted  from  the  case- 
made,  and  two  other  pages  inserted  therein, 
since  the  case-mnde  was  settled  by  the  trial 
court.  The  two  pages  in  controversy  show 
that  the  motion  for  a  new  trial  was  over- 
ruled pro  forma,  and  recite  the  Judgment  of 
the  court.  From  the  evidence  introduced 
upon  the  motion  to  dismiss  we  are  satisfied 
that  the  motion  for  a  new  trial  was  not  over- 
ruled pro  forma.  As  to  whether  the  case- 
made  contained  the  present  pages  at  the  time 
It  was  settled,  we  are  not  so  certain.  Either 
the  Judge  and  the  attorneys  for  the  defend- 
ant In  error  failed  to  closely  scrutinize  the 
case-made  as  to  this  statement,  and  assumed 
that  the  case-made  was  correctly  made,  or 
some  one  has  abstracted  the  two  pages  from 
the  ease-made  after  It  was  settled.  In  any 
event,  the  case-made  does  not  state  the  facts, 
and  does  not  contain  the  journal  entry  on  file 
In  the  office  of  the  clerk  of  the  district  court 
of  Kiowa  county.  The  counsel  for  defend- 
ants asks  to  have  the  case-made  stricken  from 
the  flics,  or,  in  case  we  do  not  feel  Juatlfled 
in  doing  this  from  the  showing  made,  that 
we  permit  the  record  to  be  amended  so  as  to 
correspond  with  the  Journal  entry.  We  will 
decline  to  consider  the  error  based  upon  the 
record  as  shown  by  the  pages  questioned. 
We  will  assume  that  the  trial  court  commit- 
ted no  error  In  the  manner  in  which  It  over- 
ruled the  motion  for  a  new  trial,  and  we 
will  review  the  other  errors  complained  of. 
Before  leaving  this  subject,  we  desire  to  say 
that  the  attorney  In  this  court  for  the  plain- 
tlfl's  In  error,  Hon.  J.  W.  Davis,  of  Greens- 
burg,  Kan.,  is  In  no  way  implicated  in  this 
transaction.  His  connection  with  the  case 
baa  been  such  that  he  Is  not  responsible  for 
the  apiK-arance  of  the  questioned  pages  in 
the  case-made,  whether  they  were  placed 
there  at  the  time  the  case-made  was  first  pre- 
pared or  after  It  was  served.  We  deem  it 
justice  to  him  to  soy  that  the  evidence  shows 
his  conduct  to  have  been  entirely  honorable. 

The  defendant  In  error,  Sampson  Rogers, 
brought  this  action  in  the  district  court  of 
Kiowa  county,  Kan.,  to  recover  from  A.  B, 
Newllu  and  J.  H.  Staples  the  damages  sus- 
tained by  him  occasioned  by  the  acts  of  the 
defendants  in  threshing  and  hauling  from 
land  of  which  Rogers  claimed  to  be  the  owner 
about  500  bushels  of  wheat.  The  petition 
alleges  that  Rogers  Is  the  owner  and  in  the 
possession  of  a  certain  tract  of  land,  upon 
which  he  raised  during  the  years  1891  and 
1S92  a  crop  of  wheat,  which  during  the  sum 
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mer  of  1802  wai  harvested  and  stacked  by 
him  Qpon  said  land;  that  on  September  7* 
1802,  the  detoidantfl  (these  plolnttfltt  In  a^ 
ror),  without  the  knowledge  and  consent  of 
said  Sogers,  threshed  and  carried  away  said 
wheat,  and  oonTcrted  It  to  their  own  use; 
that  the  said  defendants  (tbese  ^alntlfflB  tai 
erroi)  bad  no  Interest  or  right  In  the 
wheat,  It  being  on  land  not  their  own;  that 
the  Taloe  of  Uie  wheat  was  ¥250.  The 
prayer  of  the  petition  Is  for  damajses  in  the 
sum  of  9700.  Plaintiffs  In  error  filed  a  mo- 
tion to  require  the  plaintlfl  below  to  make 
the  petition  more  definite  and  certain  by  re* 
dtli^  the  elements  of  damage  other  than  the 
Tslue  of  the  wheat  upon  which  fSOO  Is  asked. 
The  court  overruled  the  motion,  and  the 
plaintiffs  In  error  urge  this  as  error.  The 
petition  fairly  states  a  case  for  treUe  dam- 
ages, under  section  1,  c.  113,  Gen.  St  1889. 
The  real  damage  Is  $250,  and  treble  dam- 
age  Is  97B0.  The  plalntUfs  in  error  contend 
that  the  court  erred  In  refusing  to  adnUt  eomr 
potent  evidence  offered  1^  them,  and  also  In 
refustog  to  Instruct  the  Jury  as  requested  br 
them.  They  also  contend  that  the  Instruc- 
tions given  1^  the  court  were  erroneous,  and 
prejudicial  to  the  material  rights  of  said 
i^alntlffiB  In  error.  It  Is  not  d^ed  by  the 
evldrace  that  Rogers  Is  the  owner  of  the 
tract  of  land  named  in  the  petition,  nor  that 
the  plaintiffs  In  oror  took  the  wheat  The 
plain  tufa  in  error,  under  the  general  denial 
contained  In  Oielr  answer,  attranpted  to  Jus- 
tify Oeir  taking  1^  sbowUig  that  the  wheat 
or  a  portion  thereof,  grew  upon  the  quarter 
section  of  land  lying  Immedlatelr  south  of 
the  land  of  lU^era,  which  was  owned  by 
Emma  Newlln,  the  wife  of  A.  B.  NewUn, 
and  t2ie  daughter  of  J.  H.  Staples,  and  that 
the  wheat  was  stacked  vpoa  her  land.  The 
pivotal  question  to  be  determined  in  this 
case  Is,  who  owns  the  land  upon  whldi  the 
wheat  was  grown  and  stacked?  If  Vn. 
Newlin  owned  the  land,  thai  Rogers  was  not 
the  Injured  party,  and,  if  the  plaintiffs  In 
error  were  trespassers,  Mrs.  Newlin  was  the 
Injured  party,  and  could  maintain  an  action 
against  them.  Tbe  court  should  have  per- 
mitted the  introduction  of  evidence  to  show 
where  the  division  line  was  between  the  two 
farms.  The  court  gave  tbe  Jury  the  follow- 
ing Instructions:  "No.  2.  Upon  tbe  question 
of  tbe  ownership  of  the  land  you  are  instruct- 
ed that  It  Is  not  necessary  to  a  recovery  in 
this  action  that  plaintiff  should  own  said 
lands  in  absolute  fee  simple,  but  It  Is  enough 
if  tbe  plamtlff  was  In  the  possession  and  ac- 
tual occupancy  of  said  lands  under  color  of 
title."  "Color  of  title"  Is  defined  "as  appar- 
ent right"  "No.  3.  It  Is  admitted  by  the 
defendants  that  they  took  from  said  lands 
the  wheat  raised  on  the  land  in  question,  and 
the  only  qnestlon  for  you  to  determine  Is  the 
amount  of  the  wheat  so  taken,  and  the  value 
thereof.  If  you  find  from  the  evidence  that 
the  plaintiff  was  In  the  possession  of  the 


lands  ivon  which  said  wheat  was  grown  at 
the  time  of  the  sowing  and  at  the  time  of  the 
harvest  of  said  wheat,  and  that  the  plaintiff 
sowed  said  wheat  on  said  land,  and  harvest- 
ed it  thai  you  are  further  instructed  to  as- 
certain  the  amount  of  tiie  wheat  so  takoi, 
and  the  value  fbexeot  at  the  highest  market 
price  since  the  time  of  the  taking  and  appro- 
priation of  said  wheat,  and  render  your  ver- 
dict in  favor  of  ttte  plaintiff  for  tbiee  times 
the  value  of  the  wheat  so  taken.  No.  4. 
You  are  further  Instructed  that  you  need  not 
consider  any  evidence  adduced  in  this  case 
Vpon  any  of  the  surveys  made  or  pretoided 
to  have  beat  made^  and  testified  about  in 
your  presence.  No.  B.  Ton  axe  further  In- 
structed that  where  the  title  or  ownership  ot 
land  Is  In  dlqtate,  and  undetearmlned  by  legal 
process,  the  party  In  possession  of  ssld  land 
is  presumed  to  hold  the  superior  title  to  the 
same  until  the  contrary  Is  established  Iqr  due 
process  of  law  in  some  Jodldal  tribunal  bar- 
ing Jurlsdlctton  to  hear  and  determine  tbe 
title  in  dispute."  These  Instroctknu  certain- 
ly do  not  fit  tbe  facts  In  tUs  case,  whatever 
may  be  said  as  to  their  being  correct  state- 
ments of  law.  ^nioe  Is  no  title  to  land  in 
dU^ute  In  this  case.  There  is  no  contention 
that  Rogers  is  not  the  owner  at  his  quarter 
section  of  land,  or  that  Mrs.  Newlin  in  not 
the  owner  of  her  quarter  section  of  land. 
The  only  controversy  is  as  to  where  the  divi- 
sion line  between  the  two  quarter  sections  is 
situated.  Rogers  dalms  that  it  is  south  <tf 
the  wheat  stacks.  Tbe  plaintiffs  In  error 
(daim  that  It  Is  north  of  tiie  wheat  stacks. 
If  Rogers'  claim  is  well  founded,  the  wheat 
waa  upon  his  land,  and  he  Is  entitled  to  Judg- 
nient  If  the  claim  of  the  plaintiffs  in  error 
is  correct  the  wheat  was  npon  the  land  of 
Mrs.  Newlin,  and  the  defmdant  In  ecror  was 
not  oitltled  to  a  Judgmoit  tm  trdde  dam- 
ages against  the  pi^inHira  in  error.  The 
plaintiffs  In  error  were  entitled  to  Introduce 
evidence  to  show  where  the  Hne  was  situ- 
ated, and  woe  entitled  to  have  the  qnostioB 
submitted  to  the  Jury  undM*  proper  Instruc- 
tions. The  defendant  In  error  was  notified 
by  Mr.  Stoidea,  when  be  was  i^owlng  the 
land  for  wheat  that  tiie  line  was  In  disrate, 
and  that  he  would  better  not  plow  the  land 
until  It  was  detomlned  where  the  line  waa. 
He  gave  no  heed  to  this  warning,  but  pro- 
ceeded to  plow  tbe  land,  and  sow  and  har- 
vest the  crop.  If  the  land  belonged  to  Mrs. 
Newlin,  men  Rogers  certainly  cannot  dalm 
to  hold  the  land  under  color  of  titie.  His 
titie  was  to  a  one-quarter  section.  If  the 
land  npcm  which  the  wheat  was  grown  and 
stacked  was  actually  outside  of  the  bounda- 
ries of  that  quarter  section,  then  he  had  no 
color  of  title  to  it  A  dispute  as  to  the  loca- 
tion of  a  tract  of  land  Is  no  dispute  as  to  the 
tiUe  to  said  tract.  The  Judgmoit  of  the  dis- 
trict court  Is  reversed,  and  tbe  case  remand- 
ed for  a  new  trial.  All  the  Judges  ooncor- 
ring. 


Digitized  by  Google 


MUBFHT  T.  FACnriO  BAKK. 


(Ut  Cal.  JS4) 

HUBPHT  T.  PAOmO  BANK.  (8.  F.  76&)i 

(Sapreme  Court  of  California.    Dec  17,  1887.) 

BATIHee   BaKXS  — l^&HgAOTIOK   or  CoiCMBIIOUJb 

BcBiRsas  —  l!iBot>TBitOT  —  Dbpositiko  Stooc- 
voLVBRs  — Right  to  Ditidbxm  —  Statdtes  — 

COKSTBDOTIOK— VaMZIITT— BaP«  il- 

1.  Thoogli  the  act  fit  Match  1%  1864  (St. 
18^-64.  p.  1S8),  ameDda  the  act  of  18^  (8L 
1SG2,  p.  201}  BO  as  to  authorize  laviDgs  banka 
having  a  certain  capital  stock  incorporated  nnr 
der  the  act  of  1862  to  transact  also  a  commercial 
bnsinesa.  it  leaves  in  force  section  10  of  the  act 
«f  ItiiSi,  wtiich  proTidea  that  the  ca^tal  stock 
and  aasetfl  shall  oe  a  secoritr  to  depoMton  who 
are  not  stockholders,  unless  the  same  secaritr 
ahonld  he  extended  by  by-laws  to  deposlth^ 
stockholders;  and  therefore  a  depositing  stock- 
holder  of  a  hank  which  availa  itself  of  the  amend- 
ment of  ViOZ,  even  to  the  extent  of  tranaacting 
only  a  commercial  bnsiness,  la  not,  on  the  bank's 
insolTencTi  entitled  to  rank  with  nonstockholding 
creditors  in  the  distribution  of  assets,  where  no 
■ncfa  br-law  was  adopted. 

2.  Thongh  section  27  of  the  act  of  1862  at- 
tempted to  relieve  stoekbold^B  from  personal 
Bability  for  the  debts  of  such  banks,  ttie  Uct  that 
said  section  was  invalid,  leaving  In  existence  snch 
personal  liability,  does  not  alter  the  Btoekbold- 
a'a  rightB  as  a  depodtor. 

8.  'Oie  fact  that  the  stockholder's  claim  was 
liaaed  od  a  certificate  of  deposit  Is  Immaterial. 

4.  While  tiie  prior  act  of  iSSS,  nrovidlng  for 
tbe  ineorboratliHi  of  aaTtngs  baiika,  did  not 
poatpone  uie  claims  of  deposttors  who  w««  itock- 
bolders,  this  does  not  render  the  act  of  1862  ob- 
noxiooB  to  the  constitutjonal  provision  Hiat  "all 
laws  of  a  genenl  natare  shul  have  a  onifOrm 
operation."  as  the  conBtitntlon  of  184D  (artieltt  4, 
I  81)  also  piDvlded  that  corporations  nay  be 
farmed  under  general  lawB  wudi  may  be  alteKd 
or  repealed. 

ft.  As  CiT.  Code,  pt  4,  I  288,  repealing  Ota 
act  (tf  1862  so  far  as  to  prohibit  future  ineorpo- 
mtlona  under  it,  provides  that  no  existing  corpo- 
raUon  should  be  affected  1?  part  4  unless  It  elects 
to  continne  ita  existence  under  Ht  etc..  tiie  adop- 
flam  of  part  4  doea  not  afleet  corpoiatloM  wlitch 
do  not  elect  to  exist  nnder  IL 

Gommfaafonen'  deciskn.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  FtmndBco;  James  H.  Seavtil,  Jodge. 

Action  b7  Samiitf  O.  Unrphy  agalnat  tiie 
Factfle  Bank  on  an  assigned  claim  against 
said  bank.  Plaintiff  had  judgment,  and  de- 
finkdaat  appeals.  RsTcrsed. 

Sawyer  &  Bomett,  for  appellant.  Boger 
Johnson,  Cor  respondent 

HAYNES,  C.  The  defendant,  a  banking 
corporation,  closed  Its  doors  on  June  23, 1883, 
being  then  insolvent,  and  on  November  8* 
1883,  was  duly  declared  Insolvent  in  a  pro- 
ceeding taken  under  section  11  of  the  bank 
commissioners*  act,  and  since  that  time  baa 
been  in  liquidation,  and  has  declared  and 
paid  six  dividends  of  6  per  cent  each  on  the 
unsecured  claims  of  its  depositors  and  cred- 
itors, exclusive  of  creditors  who  are  stock- 
holders, and  future  dividends  amounting  to 
10  or  16  per  cent  are  expected  to  be  paid. 
This  action  was  brought  to  recover  a  judg- 
ment against  the  defendant  for  the  sum  of 
$T3,92&10,  in  which  sum.  the  plalntUC  al- 
leged, the  defendant  became  indebted  to 
Jamea  M.  McDonald  im  March  28,  1888,  tot 
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moneya  theretofore  loanofl  to  It  1>y  tald  He- 
Donald,  who  at  all  said  times  was,  and  atlU 
IS,  a  stockbolder;  that  said  demand  la  unse- 
enred;  and  that  ssld  MeDonald  sold  and  as- 
signed said  demand  to  the  plaintiff  in  good 
faith  and  for  value.  The  prayer  was  for 
Judgment  In  said  svm;  that  he  be  paid  80 
per  cent  thereof,  the  amount  of  dividends  al- 
ready paid  to  others,  and  be  allowed  to  par- 
ticipate In  an  future  dividends  The  defend- 
ant In  lt>  first  defense,  denied  that  said  mon- 
was  loaned  to  the  bank,  and  alleged  that 
on  February  20,  1883,  McDonald  had  on  de- 
posit with  defendant  $129,000  as  a  deposit 
and  not  otherwise;  that  for  said  sum  a  cer^ 
ttfloate  of  deposit  was  then  Issued;  that  on 
ManA  28.  1888,  d^endant  paid  McDonald 
980,000,  and  gave  a  new  certiflcato  for  f75,- 
000,  npim  which  there  remains  unpaid  the 
sum  named  In  the  complaint  For  a  second 
answer.  It  was  alleged  that  defendant  waa 
Incorporated  under  "An  act  to  provide  for 
the  formation  of  corporations  for  tin  acoi- 
mulation  and  Investment  of  funds  and  sav- 
ings," approved  April  U,  1862.  and  a  copy  of 
Its  articles  of  Incorporation  is  attached  as 
an  exhibit  the  corporate  name  b^ng  "Padflc 
Accumulation  and  Loan  Oompany";  that  In 
March,  1866,  an  act  waa  passed  authorising 
said  corporation  to  change  Its  name  to  that 
of  "Paelflc  Bank,"  and  said  act  and  the  cer- 
tificate of  said  change  of  name  is  also  set  ont 
as  an  exhibit;  that  from  that  time  Its  bnai' 
ness  has  been  conducted  nnder  the  name  of 
the  "Pacific  Bank";  that  plaintiff's  assignor. 
James  M.  McDonald,  for  ten  years  or  more 
last  past  owned,  and  there  la  still  standing 
In  his  name,  1,788  shares  of  the  capital  stock 
of  said  bank,  upon  which  be  drew  dividends 
up  to  January  1,  1883;  that  by  said  act  of 
April  11. 1862,  the  capital  stock  and  aaeets  of 
the  corporation  wen  made  a  security  to  de- 
positors who  are  not  stockholders,  and  that 
the  t^r-laws  of  defendant  did  not  at  any  time 
provide  that  said  security  ahonld  extend  to 
deposits  made  by  stockholders;  that  said 
plaintiff  took  said  assignment  long  after  and 
with  full  knowledge  of  defendant's  insolven- 
cy, and  has  no  right  to  maintain  this  action 
for  dividends.  To  this  answer  the  plaintiff 
demurred.  The  demurrer  was  sustained,  and 
Judgment  entered  for  the  plaintiff  as  prayed 
for,  and  defendant  appeals. 

It  Is  not  ctmtended  that  the  plaintiff,  as 
the  assignee  of  McDonald,  who  is  a  stock- 
holder in  said  bank.  Is  In  any  better  situa- 
tion than  his  assignor  would  have  been;  and 
therefore,  for  convenience,  we  will  consider 
the  plaintiff  as  a  stockholder.  The  plaintiff 
alleges  In  his  complaint  that  for  20  years  or 
more  the  defendantwas  engaged  in  the  trans- 
action of  a  general  commercial  banking  busi- 
ness exclusively.  This  allegation  is  not  de- 
nied, but  the  defendant  contends  that  the 
powers,  duties,  and  liabilities  of  the  corpora- 
tion, and  the  rights  of  creditors  who  are  not 
stockholders,  and  of  those  who  are,  must  be 
determined  by  the  statute  and  the  articles  ef 
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Incorporation;  that,  U  these  give  a  prefer^ 
euce  to  creditors  who  are  not  stockholders, 
1b  Is  not  In  the  power  ot  the  stodebolders  or 
the  corporation  to  change  or  affect  these  rd- 
atlTe  rights  by  doing  a  bnsluesa  not  author- 
teed  by  the  statute  or  the  articles  of  Incor* 
poration;  while  on  the  other  hand  it  is  con- 
tended that,  being  de  facto  a  commercial 
bank,  the  defendant  Is  estopped  from  dalm* 
ing  to  be  a  savings  bank.  Other  contentions 
will  be  noticed  as  we  proceed. 

That  part  of  section  10  ot  the  act  of  1882 
(St  186%  p.  201)  material  to  the  present  con- 
troversy  is  as  follows;  "And  It  shall  not  he 
lawful  for  the  corporation  or  the  directors  to 
ctmtract  any  debt  or  liability  against  the  cor- 
poration for  any  purpose  whatever,  bat  the 
caidtal  stock  and  Qie  assets  of  the  corporatltHi 
shall  be  a  security  to  d^rasltors  who  are  not 
stockholders,  and  the  by-laws  may  jvovlde 
that  the  same  security  shall  extend  to  de- 
posits made  stockholdera."  It  Is  alleged 
in  the  answer  that  no  by-law  was  ever  passed 
giving  each  security  to  stocUiolders  for  their 
d^KMltB,  and  this  is  admitted  by  the  demur* 
rer.  nie  certificate  of  lnc«poration  recited 
that  the  corporation  was  formed  under  the 
proTiskms  of  said  act  of  18S2,  and  in  the  name 
of  the  "Padflc  Accumulation  Loan  Oompany," 
and  **that  the  (Aiject  tax  which  it  is  formed  is 
that  of  aggregating  the  funds  of  the  mem- 
bers of  said  corporation  and  others,  and  pre- 
soTlng  and  safely  investing  the  same  for 
their  common  benefit  in  loans  on  real  estate, 
mining  claims,  mining  and  other  securities, 
public  and  private.  In  flie  manner,  on  snCh 
terms,  at  such  rates  of  Interest,  and  for  such 
further  coislderation  as  may  be  determined 
from  time  to  time  by  the  board  of  directors." 
The  act  of  March  81.  1866  (St.  1866-66,  p. 
62(0,  authorldng  the  name  (tf  the  corporation 
to  be  changed  to  "Padflc  Bank,"  did  not  con* 
fer  any  i^iecial  powers  or  privileges  (except 
to  change  Its  name),  but  expressly  provided 
that  it  Shan  '*en]oy  all  tlie  corporate  rU^ta, 
powers  and  privileges  enjoyed  heretofore  and 
now  nnder  tiie  laws  of  this  state,  and  shall  be 
subject  to  an  the  ctvporate  oUlgatlons  and  re- 
sponsibilities created  by  their  said  act  of  in- 
corporation, or  existing  under  the  name  of 
said  Pacific  Accumnlatlou  Loan  Company." 
The  change  of  name,  therefore,  did  not  leUeve 
the  corporation  from  any  of  the  provisions  of 
the  act  ot  18fS;  but  the  question  is  whether 
the  change  in  the  c^racter  of  its  business 
has  relieved  the  corporators  from  that  provi- 
sion of  the  act  which  gave  nonstockholding 
creditors  a  preference  In  the  distrlbutbrn  of  its 
assets. 

The  question  whether  the  Pacific  Bank 
should  be  held  to  be  a  savings  bank  or  a  com- 
mercial bank  has  been  raised  In  at  least  two 
former  cases,  In  each  of  which  It  was  left 
undecided,  for  the  reason  that  Its  dedslon 
was  not  necessuy  to  the  decision  of  those 
cases.  Crone  v.  Bank.  100  Cal.  68,  80  Pac. 
21S,  and  McGowan  v.  McDonald,  111  Cal.  67, 
48  Pac.  418.    Nor  do  I  think  it  necessary  in 


this  case  to  decide  that  question  iq>on  the 
facts  assumed  by  counsel,  viz.  that  the  statute 
of  186%  under  which  the  corporatitm  was 
formed  and  existed,  did  not  authorise  Uie 
transaction  of  any  other  buslneu  than  that  of 
a  savings  bank.  In  neither  of  the  cases  above 
moatltmed,  nor  In  this  case,  have  counsd  re- 
ferred to  the  Important  amendments  of  said 
act  of  1862  made  by  the  act  of  March  22, 
1864  (St.  1863-64,  p.  168),  and  hence  we  are 
without  the  benefit  of  thdr  views  as  to  the 
scope  and  efTect  of  the  amendatory  acL  The 
changes  In  the  statote  material  to  be  noticed 
are  the  following:  Section  4  of  the  ori^nal 
act,  in  dining  the  powers  of  banlcs  organ- 
ized thereunder,  provided,  by  the  fifth  sutidl- 
vlsion,  as  follows:  "Fifth.  To  loan  and  invest 
the  funds  of  the  corporati(m,  to  receive  de- 
posits of  money,  and  to  loan  and  invest  tbe 
sam^  to  collect  the  same  with  Intoeat;  and 
to  repay  such  deposits  with  so  much  of  the 
earnings  and  lnt»«Bt  as  the  br-lawa  may  pro- 
vide." This  subdivision  was  amended  Ity  In- 
serting after  the  word  "deposits,"  where  last 
used,  the  words  "without  interest,  w,"  thus 
making  It  read:  "And  to  r^y  sndi  dqiKisits 
without  interest,  or  with  so  much  of  the  earn- 
ings and  int««8t  as  the  by-laws  of  the  cor- 
poration may  provide."  Section  5  of  the  orig- 
inal act  was  as  follows:  "No  corporation 
formed  under  this  act  shaU  loan  any  money 
without  adequate  security  on  real  and  per- 
sonal i«operty,  and  no  d^wsits  sban  be  loan- 
ed or  bivested  for  a  period  exceeding  six 
years."  Tbe  section  as  ammded  reads:  "Sec. 
6.  No  corporation  fonned  under  this  act  shall 
loan  any  mon^  without  adequate  security  on 
real  and  personal  property  except  when  any 
such  corporation  shall,  by  a  by-law  to  tbat 
effect,  adopted  by  a  two-thirds  vote  of  all  the 
stock  of  the  company  subscribed  and  taken, 
authorize  the  making  of  loans  to  penona  of 
reputed  solvoicy,  when  ordered  by  a  vote  of 
not  less  than  three-fourths  of  all  the  dlreetUB 
thereof:  provided,  that  tills  exception  idiall 
ply  only  to  corporations  having  a  capital 
stock  or  reserved  fund,  or  both  cajc^tal  stod^ 
and  reserved  fund,  paid  in,  of  not  less  than 
three  hundred  thousand  dollars;  and  no  de- 
posits sbaU  be  loaned  or  Invested  for  a  period 
exceeding  six  years."  The  third  subdivision. 
ot  section  13  of  the  wlglnal  act  provided, 
among  other  things,  that  **said  cnporatlon 
shaQ  not,  directly  or  indirectly,  deal  or  trade 
In  buying  or  sdling  any  goods,  wares  or  mer^ 
chandlse  whatever,  except  such  personal  prox^ 
erty  as  may  he  requisite  for  its  Immediate  ac- 
commodation for  tbe  convenient  transaction 
of  Its  business,  and  ncept  gdd  and  silver  bnl- 
Uon  and  United  States  mint  certificates  of  as- 
certained value  and  evidences  of  debt  Issned 
by  the  United  States  govenmicnt"  The  sec- 
tion as  amended,  after  the  words  "for  the  con- 
venient transaction  of  its  business,"  added 
"and  except  bonds,  securities  or  evidences 
of  Indebtedness,  public  or  private,  gold  and 
silver  bullion,"  etc.,  and  added  the  proviso 
that  It  should  apply  only  to  corporations  hav- 
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we  a  capital  stock  or  reserved  fund,  or  both. 
Tbe  first  of  these  amendments  was  Intended 
to  i>ermlt  ordinary  deposit  accounts  payable 
upon  demand  without  Interest.  Tbe  amend- 
ment to  section  5  authorized  the  adoption  of 
a  by-law  under  which  loans  might  be  made 
to  persons  of  reputed  solvency  without  secu- 
rity on  real  or  personal  property,  and  the 
amendment  to  section  13,  subd.  3,  authorized 
the  corporation  to  deal  tn  bonds,  securities, 
or  evidences  of  Indebtedness,  public  or  pri- 
vate; and  these  Include  all  kinds  of  commer- 
cial paper  and  securities.  Whether  these 
amendments,  passed  fn  1864,  bad  anything  to 
do  with  tbe  change  of  the  name  of  the  bank 
authorlEed  by  the  next  legislature,  we  need 
not  inquire;  but  I  think  It  clear  that  these 
amendments  authorized  the  bank  to  con- 
tinue Its  existence  as  a  savings  bank,  or  to 
do  a  commercial  business,  or  to  conduct  both 
under  the  management  of  the  same  board  of 
directors.  This  bank  had  the  required  cap- 
ital stock,  and  was  therefore  within  the 
amendments  of  1864.  But,  though  It  avail- 
ed Itself  of  these  amendments,  and  from 
that  time  on  conducted  only  the  business 
usually  conducted  by  a  commercial  bank, 
the  act  as  thus  amended  was  Its  charter, 
and  defined  for  the  whole  period  of  Its  sub- 
sequent existence  the  terms  and  condi- 
tions constituting  Its  relationship  and  liabili- 
ty to  depositors,  unless  changed  by  subse- 
quent legislation;  and  that  provision  of  the 
act  giving  depositors  who  are  not  stockhold- 
ers a  prior  claim  upon  the  assets  over  de- 
positors who  are,  not  having  been  stricken 
out  or  repealed,  Is  thus  made  applicable  to 
banks  organized  under  It  and  doing  business 
as  commercial  hanks;  and  as  that  act  gave 
the  corporation  the  option  of  extending  the 
same  security  to  depositors  who  were  also 
stockholders,  by  tbe  simple  adoption  of  a 
by-law,  their  failure  to  adopt  such  by-law 
was  well-nigh  equivalent  to  an  express 
agreement  that  Its  stockholders  would  yield 
to  other  depositors  the  preference  named  In 
the  Btatote;  and  as  there  is  no  provision  of 
the  constitution,  or  of  the  Code  or  other  stat- 
ute, prohibiting  It,  It  Is  competent  for  the 
stockholders,  either  by  acquiescence  In  tbe 
terms  of  the  statute  under  which  the  cor- 
poration Is  formed,  or  by  an  express  provi- 
sion In  Its  by-laws,  to  assure  to  nonstock- 
holding  craditors  the  preference  here  In 
question. 

It  is  said,  however,  that,  "if  the  rights  of 
the  parties  are  to  be  determined  by  section 
10  of  tbe  act  of  1862,  then  McDonald  Is  not 
only  personally  liable  as  a  stockholder  for 
his  proportion  of  all  the  debts  and  liabilities 
of  the  bank,  but  he  is  to  be  excluded  as  a  de- 
positor from  any  share  In  the  dividends  de- 
clared by  tbe  board  of  directors."  It  Is  suffi- 
cient to  say  that  the  personal  liability  of 
stockholders  In  this  and  all  other  corpora- 
tions existed  at  and  l)efore  the  time  tbe  act 
of  1S62  was  passed;  but  tbe  legislature  saw 
fl^  notwithstanding  that  liability,  to  declare 


a  preference  In  favor  of  nonstockholdlng 
creditors  In  the  distribution  of  the  assets.  It 
is  true  that  the  legislature  undertook,  by  sec- 
tion 27  of  said  act,  to  relieve  stockholders 
In  corporations  formed  under  it  from  person- 
al liability;  but  that  section  violated  sec- 
tlon  30  of  article  4  of  the  constitution  of 
1849,  which  imposed  such  personal  liability 
(McGowan  v.  McDonald,  111  Cal.  57,  43  Pac. 
418);  but  it  was  further  held  that  said  sec- 
tion was  an  Independent  provision,  and  that 
Its  unconstitutionality  did  not  affect  the  oth- 
er provisions  of  the  act. 

It  Is  alleged  In  the  answer  that  the  claim 
of  the  plaintiff  Is  based  upon  a  certificate  of 
deposit,  but  that  does  not  determine  the 
character  of  the  business  transacted  by  the 
bank.  Such  certificates  are  usual  with  com- 
mercial banks,  and  under  the  provisions  of 
section  676,  Civ.  Code,  may  be  Issned  by  sav- 
ings and  loan  corporations. 

It  Is  further  contended  by  respondent  that 
the  act  of  1862  Is  unconstitutional;  that  the 
act  of  1853,  providing  for  the  Incorporation 
of  savings  banks,  did  not  postpone  the  claims 
of  depositors  who  were  stockholders  as  pro- 
vided in  the  act  of  1862;  that  hence  there 
were  two  classes  of  savings  banks;  and  that 
this  condition  of  things  Is  obnoxious  to  the 
constitutional  provision  that  "all  laws  of  a 
general  nature  shall  have  a  uniform  opera- 
tion." But  the  constitution  of  ISiQ  also  pro- 
vided that  corporations  may  be  formed  un- 
der general  laws,  and  that  such  general  laws 
may  be  altered  from  time  to  time  or  repealed 
(section  81,  art.  4);  and  the  later  act  declared 
that  all  acts  and  parts  of  acts  In  conflict 
with  It  "are  hereby  declared  to  be  Inopera- 
tive." But  this  provision  of  the  act  of  1802 
was  not  inconsistent  with  the  act  of  1853. 
It  gave  savings  banks  the  option  of  giving 
their  depositors  greater  security  for  their  de- 
posits, thus  strengthening  the  credit  of  the 
banks,  and  promoting  their  business.  The 
general  and  uniform  operation  of  a  statute  is 
not  affected  because  it  authorizes  corpora- 
tions to  adopt  or  reject  a  particular  provi- 
sion. The  Civil  Code,  authorizing  the  Incor- 
poration of  savings  banks,  authorizes  them 
to  be  formed  upon  either  of  two  radically 
different  plans,  viz.  with  or  without  a  capital 
stock.  City  of  Los  Angeles  v.  State  Loan  & 
Trust  Co.,  109  Cal.  396,  42  Pac.  149.  The 
general  operation  of  the  statute  is  not  affect- 
ed if  it  gives  to  all  corporations  of  its  kind  or 
class  the  opportunity  of  adopting  either  the 
one  or  the  other  of  two  different  provisions 
if  neither  conflicts  with  the  constitution. 

It  Is  further  contended  by  respondent  that 
the  act  of  1862  was  repealed  by  section  288 
of  the  Civil  Code.  That  said  act  was  repeal- 
ed so  far  that  new  corporations  could  not 
be  formed  under  It,  there  is  no  doubt;  hut, 
so  far  as  corporations  theretofore  formed  un- 
der It  were  concerned,  it  remained  in  force, 
not  only  so  far  as  might  be  necessary  to  sus- 
tain their  existence  as  corporations,  but  to 
fix  their  character,  define  their  powers,  du- 
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ties,  oblig:atlon8,  and  UabUltles,  except  In  so 
far  as  these  were  modified,  altered,  or  repeal- 
ed by  Inconsistent  code  provisions  relating  to 
sucb  corporations.  Said  section  provides: 
"No  corporation  formed  or  existing  before 
twelve  o'clock  noon  of  the  day  upon  which 
this  Code  takes  effect  Is  affected  by  the  pro- 
visions of  part  IV.  of  division  1  of  this  Code, 
unless  such  corporation  elects  to  continue  Its 
existence  under  It  as  provided  in  section  287; 
but  the  laws  under  which  such  corporations 
were  formed  and  exist  are  applicable  to  all 
such  corporations,  and  are  repealed  subject 
to  the  provisions  of  this  section."  Section 
287,  Civ.  Code,  above  referred  to,  after  pro- 
viding for  the  manner  in  which  pre-existing 
corporations  may  make  and  certify  their 
election  to  continue  their  existence  under 
the  Code,  provides:  "And  thereafter  the  cor- 
poration shall  continue  Its  existence  under 
the  provisions  of  this  Code  which  are  appli- 
cable thereto,  and  shall  possess  all  the  rights 
and  powers  and  be  subject  to  all  the  obliga- 
tions, restrictions  and  limitations  prescribed 
thereby."  It  will  be  observed  that  as  to  cor- 
porations existing  at  the  time  the  Code  took 
effect,  and  which  elect  to  continue  their  ex- 
istence under  It,  "the  provisions  of  the  Code 
which  are  applicable  thereto"  govern  them, 
and  that  they  "possess  all  the  rights  and 
powers"  and  are  "subject  to  all  the  obliga- 
tions, restrictions  and  limitations  prescribed 
thereby";  and  that  corporations  which  do 
not  80  elect  are  not  "affected  by  the  provi- 
sions of  part  IV.  of  division  first,  *  •  • 
but  the  laws  under  which  such  corporations 
were  formed  and  exist  are  applicable  to  all 
such  corporations."  The  distinction  here 
made  between  those  corporations  which 
should  elect  to  come  under  the  Code  provi- 
sions and  those  that  did  not  Is  clearly  mani- 
fest. If  no  such  distinction  was  intended,  it 
would  have  been  quite  sufilcient  to  say  that 
no  corporation  shall  cease  to  exist  because 
of  the  adoption  of  the  Code,  but  thereafter 
all  corporations  existing  at  the  time  the  Code 
takes  effect  shall  be  governed  by  Its  provi- 
sions alooe;  and  there  would  have  been  In 
that  case  no  necessity  or  propriety  for  an 
election  on  the  part  of  the  corporation  to 
come  under  its  provisions.  This  construc- 
tion Is  supported  by  Robinson  v.  Southern 
Pac.  Co.,  105  Cal.  549,  550,  38  Pac.  04,  722, 
though  the  question  was  not  fully  consider- 
ed. Respondent  cites  the  case  of  Railway 
Co.  T.  Hellman,  109  Cal.  671,  42  Pac.  225. 
which  appears  to  give  a  different  construc- 
tion to  said  section  288,  Civ.  Code.  The  ques- 
tion here  involved,  however,  was  not  neces- 
sary to  a  decision  of  that  case.  There  sev- 
eral street-railway  corporations  were  consol- 
idated, one  of  which  was  In  existence  before 
the  Code  went  into  operation;  and  the  ques- 
tion was  as  to  the  action  of  that  corporation 
In  effecting  the  consolidation,  which  was 
made  under  the  provisions  of  the  Civil  Code. 
As  will  be  seen  by  reference  to  page  584  of 
the  report,  the  statute  of  1861  contained  sob- 


stantially  the  wune  proTifdona  In  relatiini  to 
consolidation  as  section  473  of  the  ClvU  Code, 
and  therefore  It  was  immaterial  whether  the 
power  of  that  corporation  to  make  the  con- 
solidation was  under  the  Code  or  ander  tbo 
prior  statute.  Here  the  conditions  are  slight- 
ly different  The  provision  In  the  act  of  1862 
giving  a  preference  to  nonstockholding  cred- 
itors Is  re-enacted  In  section  573  of  the  ClvU 
Code  in  substantially  the  same  langui^e^  on- 
der  the  title  relating  to  "savings  and  loan 
corporations."  If,  therefore,  the  Pacific  Baok 
Is  regarded  as  a  savings  bank,  the  qoestlon 
whether  the  old  statute  Is  preserved  or  not  Is 
clearly  Immaterial;  but.  If  It  be  regarded  as 
a  commercial  banli^  the  provision  In  question 
does  not  exist  If  It  be  true  that  the  Code  ab- 
solutely and  unconditionally  repeals  all  for- 
mer statutes  under  which  It  existed,  except 
so  far  as  was  necessary  to  mere  cor|>orate 
existence.  I  think  the  court  below  erred  in 
sustaining  the  demurrer,  and  that  the  judg- 
ment should  be  reversed,  vltb  dlrectlonB  to 
overrule  IL 

Weconcnr:  CHIPBCA17,0.;BBIiGHBB,C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  appealed 
from  Is  reversed,  with  directions  to  OTermle 
the  demurrer. 


(B  Cal.  Uar^.  SB) 

In  re  BRANNAN'S  ESTATE.    (S.  F.  656.) 

(Snpteme  Court  of  California.   Dee.  16^  18970 

flxBCL'TORS— Pbtition  TO  Bell  Lakd— Huasain 
or  Faoor — Oiur<:tioN8— Loss  or  Bbxts 
—  Valoe  —  Lbaser. 

1.  Legatees  presenting  a  verified  petition  fdr 
the  sale  of  testator's  land  need  not  jirove  the  al- 
legations of  the  same,  where  they  are  not  denied 
by  answer. 

2.  A  contention  that  certain  allegations  in  a 
petition  to  sell  a  testator's  land  were  not  proved 
cannot  be  sostained  where  they  were  matters 
which  appeared  from  the  vapen  on  file  in  the 
case,  to  which  tSie  attention  of  the  court  was 
called. 

3.  Where  testator's  land  was  leased  for  a  cer- 
tain period,  an  executrix  cannot  object  to  a  sals 
thereof  before  the  expiration  of  the  lease,  to 
pay  debts  and  legades,  on  the  ground  that  ft 
would  cause  a  loss  of  the  rents,  if  they  would  not 
greatly  exceed  the  interest  on  such  debts  and 
legacies. 

4.  An  objection  that,  on  account  of  the  depre* 
dated  value  of  testator's  property,  a  sale  there- 
of would  be  to  the  damage  of  the  reeddnary 

tees,  cannot  be  interposed  against  a  petition  for 
an  order  directing  the  executrix  to  sell,  aa  the 
objection  can  be  considered,  under  Oide  Civ. 
Proc.  S  1552  et  seq.,  only  when  the  sale  comes 
cp  for  confirmation. 

5.  An  executrix  may  be  directed  to  sell  tw- 
tator's  property,  subject  to  an  existing  lease  for 
a  term  of  yenrs,  giving  the  lessee  an  option  to 
purchase  at  the  end  of  the  term,  where  the  leaas 
does  not  prohibit  a  sale  during  the  tenn. 

Commissioners*  decision.  Department  L 
Appeal  from  superior  court,  dty  and  coanty 
of  San  Francisco;  James  V.  Coffey,  Judge. 

In  the  matter  of  the  estate  of  Thomas  S, 
Brannan,  deceased,  an  order  wu  made  dJrecfr 
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ing  flie  execuMz  to  kO  oeriiln  lands,  and  she 
appeals.  Affirmed. 

JS.  N.  Peuprey.  for  appelant  BL  3, 
Prlngle,  for  reapondents. 

BBLGHBB,  C.  The  court  below  made  an 
order  on  Apill  SNk  18D6,  anthrateliif  and  direct* 
Ing  the  executrix  of  the  last  will  and  testa-' 
matt  of  Thomas  J.  Bfannan,  deceased,  to  sell 
at  public  auction  a  certain  described  lot  of 
land  In  the  fAtj  of  San  Francisco,  belonging 
to  the  estate  of  the  deceased,  for  the  purpose 
of  piling  the  debts  and  legacies  of  said  de- 
ceased. From  that  order  this  appeal  Is  prose- 
ented  by  tiie  executrix. 

It  appears  that  iSaxy  James,  Margaret 
Kannan,  John  Bnannan,  and  WUllam  Bran- 
nan,  legatees  under  the  win  of  said  decedent, 
presented  a  veilfled  petition  to  the  court  be- 
low  asking  fyx  a  sale  of  the  said  lot.  mio 
petition  stated  an  the  facts  required  sec- 
ti<m  1537  of  the  Code  ot  OItU  Procedure,  and, 
among  othor  things,  that  Vae  wlU  of  the  de- 
cedent was  admitted  to  probate  In  said  court 
on  the  80th  day  of  Apfll,  1884,  and  on  the 
same  day  letters  testamentaxr  were  Issued  to 
the  appelant,  Johanna  Manseau,  as  the  er* 
ecntrix  thereof;  that  notice  to  creditors  was 
duly  given,  and  the  time  for  presenting  dalms 
against  the  estate  had  expired;  that  the  In- 
TCTtwy  and  appraisement  ot  the  estate  was 
filed  June  5,  1884,  and  the  first  annual  ac- 
count of  tiie  executrix  was  filed  January  8, 
1890,  from  which  It  appeared  that  tiie  amount 
of  p««onal  property  that  had  come  into  Uie 
hands  of  the  executrix  was  $4,268.81;  that 
flie  second  annual  account  of  the  executrix 
was  filed  In  FetH-uary,  1886,  and  the  amount 
of  poaonal  pn^terty  then  remaining  In  her 
hands  undisposed  of  was  $3,147.25;  that  the 
debts  outstanding  to  he  paid  out  of  the  estate 
amounted  to  $702;  that  the  debts,  expensefl, 
and  charges  of  administration,  accrued  and 
paid  by  the  aecutrlx,  amounted  to  $641.33; 
that  the  trades  given  to  the  legatees,  who 
were  named,  amounted  to  $5,450,  and  that  ap- 
pellant was  made  Tesldnaiy  legatee;  that  de- 
cedent died  seised  of  the  said  lot  of  land, 
and  the  same  was  rented  undw  a  term  lease 
for  five  years,  at  the  monthly  rental  of  $40, 
which  lease  would  expire  on  the  23d  day  of 
March,  1888,  with  the  prlyll^e  of  purchase, 
at  tbe  expiration  thereof,  by  the  lessees  for 
the  sum  of  $8,000;  that  the  appraised  value 
of  said  lot  was  $5,000,  and  a  sale  of  the 
same  was  necessary  to  pay  the  legacies  and 
remaining  apenses  and  chaises  of  admin- 
istration; that  the  decedent  was  an  unmar- 
ried man,  and  since  his  death  the  estate  had 
not  acquired  any  Interest  In  any  other  real 
in«i>erty;  that  tWrd  parties  had  represmted 
to  petitioners  that  they  were  ready  and  will- 
ing to  buy  said  real  property  at  a  price  not 
disproportionate  to  Its  value,  and  to  comply 
with  and  make  their  offers  In  accordance 
with  the  tenna  of  sections  1549  and  1550  of 
the  Oode  of  OlvU  Frocednre;  and  that  said 
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ttatrd  parties  had  made  known  ttetr  aald  of- 
fers to  the  executrix,  through  her  attorney, 
and  she  had  refused  and  neglected  to  apply 
for  an  order  of  sale  of  said  ptogetts  In  accord- 
ance with  the  twms  of  section  1037  of  said 
Code.  The  answer  of  the  executrix  to  the 
said  petition  denied  that  thhrd  parties  had 
represented  to  the  petitioners  that  they  were 
willing  to  buy  said  real  propo^  at  a  price 
notdli^roporUonate  to  Its  value,  or  otherwise 
to  comply  with  or  make  their  offers  In  accord- 
ance with  the  terms  of  sectionslSW  and  1601^ 
Gods  OlT.  Proe.,  and  alleged  that  an  ottm 
of  $6,000  for  said  real  estate  had  been  com- 
municated to  her,  and  that,  as  executrix,  she 
refused  tjiA  neglected  to  accept  tbe  same,  tor 
the  reason  that  tiie  said  property,  as  she  wai 
advised,  was  of  the  value  of  $i3,000;  that, 
as  stated  la  the  petition,  the  property  was 
under  lease  to  and  Including  the  28d  day  of 
March,  1889,  at  a  monthb'  rental  of  $40,  with 
the  privilege  of  pnrdiase  1^  the  lei^es  for 
the  sum  of  $8,000,  and  to  make  a  sale  thweof 
at  tiie  iHiesent  time  would  Incur  a  direct  loss 
to  the  estate  of  $1,400  In  rentals  and  $2,000 
In  depreciation  of  value,  or  a  total  of  $8,400. 
Tbe  answer  further  aHeged  that  she  T^iised 
to  accept  any  offer  coming  through  the  peti- 
tions of  an  amount  that  would  be  so  great 
a  decrease  of  the  value  of  tiie  estate  and 
unlawful  waste  thereof,  and,  furthermore, 
that,  as  executrix  of  the  estate,  she  had  no 
right  or  privilege  to  violate  the  terms  of  the 
lease  then  existing  In  regard  to  and  concern- 
ing said  real  proper^.  In  due  time,  the 
application  of  petitioners  came  on  regularly 
before  the  court  for  hearing,  and  was  sub* 
mltted  for  decision  upon  the  petition  and 
answer  thereto  and  the  other  papais  on  file 
In  the  matter  of  said  estate.  No  other  evi- 
dence was  offered  by  either  party,  and  there- 
upon the  court  made  the  order  appealed  from, 
reciting  th««ln  that  **the  cotut  having  fully 
heard  and  examined  the  proofs,  and  it  ap- 
pearing to  the  satisfaction  of  the  court  upon 
such  hearing  that  It  Is  necessary  that  the  real 
estate  of  said  deceased,  hereinafter  described, 
be  sold  for  the  payment  of  the  debts  out- 
standing against  said  decedent,  the  expenses 
and  charges  of  administration,  and  the  l^ca- 
cies  of  the  said  wlU  and  testament  of  said 
deceased,"  etc. 

The  contention  of  appellant  Is  that  no  proof 
was  offered  to  sustain  any  of  the  allegations 
of  tbe  petition,  and  hence  tbe  court  erred  In 
making  the  order.  Ihe  learned  counsel  then 
speclflcally  enumerates  nearly  all  the  aver- 
ments of  the  petition,  and  says  that  no  proof 
was  offered  In  support  thereof.  The  answer 
to  this  contention  Is  that  none  of  the  aver- 
ments referred  to  were  denied  by  appellant, 
and  they  were  therfore  deemed  admitted  to 
be  true,  and  no  proof  Id  support  of  them 
was  required.  Besides,  they  were  matters 
which  appeared  from  the  papers  on  file  in 
the  case,  and  to  which  the  attention  of  the 
court  was  called  at  the  time  of  tbe  submls* 
slon. 
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That  a  sale  of  Uie  propertr  wu  necessary 
to  pay  the  legacies,  etc.,  waa  not  ctenled;  and 
It  dearly  appesred  that  a  sale  was  then,  or 
would  be  at  some  fnture  time,  necessaiy 
for  that  purpose. 

Ibe  objection  that  the  sale  of  the  property 
at  the  time  appointed  would  cause  a  loss  to 
the  estate  of  91,400  In  rentals  Is  without  mer- 
it, as  the  court  could  readily  see  that  tbe  Id- 
toest  on  the  legades  and  unpaid  debts  dur- 
ing a  deli^r  of  85  months  would  amount  to 
neariy  as  much  as  the  rentals.  So,  the  ob- 
jection that  the  sale,  If  made  at  the  time 
appointed,  would  cause  a  loss  to  the  estate 
and  damage  to  the  resldnary  legatee  in  the 
sum  of  ^000,  by  reason  of  tbe  depreciated 
TBlue  of  the  property,  was  a  matter  to  be 
considered  only  when  a  return  of  the  sale 
should  be  made,  and  It  should  come  up  for 
eonflrmat]o&.  Code  CIt.  Proc.  |  tSS2  et  seq. 
So,  too,  the  objection  that  the  executrix  bad 
no  right  to  Tl<^te  the  terms  of  the  lease  by 
a  sale  of  the  property  before  the  lease  ex- 
pires finds  no  support  In  tbe  record.  It  does 
not  appear  that  there  was  any  peovMoa  in 
the  lease  ^hlbitlng  a  sale  of  the  property 
during  its  term,  or  that  the  sale  ordered  was 
not  to  be  made  subject  thereto.  We  find  in 
tbe  record  no  valid  ground  for  reversal,  and 
advise  that  the  cwder  appealed  from  be  af- 
firmed. 

We  concur:  GHIPHAN,  C;  HATNBS,  C. 

PER  CURIAM.  Fw  the  reasons  given  in 
the  foregobig  opinion,  the  order  appealed 
from  Is  affirmed. 


IIS  Cal.  SS5 

PORTER  T.  FILLEBROWN.  (S.  F.  818.)  1 
(Supreme  Court  of  California.   Dec.  13,  1887.) 

ODABDI&H    AKD  WaKD — ACODOKTIKQ — BbT-OFV— > 

Plsauino— Amkhdhkkt. 

1.  Wbere  a  gaardiau  receivefl  money  and  re- 
ceipts for  same  as  euch,  the  qaestion  wbetlier  the 
money  should  have  gone  to  him  is  immaterial  in 
a  suit  by  the  ward  for  an  accomitiog. 

2.  Id  a  soil  by  a  ward  against  tiie  executor 
of  his  guaAlJan  for  an  acconnting,  the  fact  that 
Oie  guardian,  by  wOi,  directed  that  no  charge  be 
made  against  tlie  ward  for  moneys  loaned  him, 
and  for  any  expense  to  which  tiie  guardian  tiad 
been  pnt  on  the  ward's  account,  preTents  the  ex- 
pense incurred  lu  maintainiiiK  the  ward  being 
set  ofF  against  money  reoelved  by  the  guardian 
as  snch, 

3.  Id  an  action  at  law  by  a  ward  against  a 
guardian  tor  a  less  sum  than  gives  the  court 
Jurisdiction,  the  comi^int  may  be  amended  after 
trial  begun  so  as  to  make  it  an  equitable  action 
for  an  accountiDg  of  the  trust  nnder  the  guard- 
ianship, where  the  claim  as  originally  presented 
stated  all  the  facts  upon  which  plaintiff  relies. 

Department  2.  Appeal  from  superior  court, 
Alameda  county;  W.  E.  Greene,  Judge. 

Suit  by  William  H.  Porter  against  John  M. 
Flllebrown,  as  executor  of  the  last  will  and 
testament  of  Ann  M.  Flllebrown,  deceased, 
for  an  accounting.  From  a  Judgment  for 
plalntUF,  and  from  an  order  denying  a  new 
trials  defendant  a]H>eala.  Affirmed. 


Welles  Whltmore,  for  appdlant.  A.  B.  Hunt, 

for  reqwndoit 

FBR  OURIAM.  Judgment  was  rendered 
for  plalntlfE  In  the  sum  of  ¥29236,  with  in- 
terest compounded  yearly  from  the  11th  day 
of  November.  186a  Defendant  v>peals  firom 
the  Judgment  and  from  an  order  denying  a 
motion  for  a  new  trial. 

The  appellant  certainly  makes  a  pretty 
strong  case,  showing  that  the  judgment  In 
this  case  does  an  injustice  to  appellant  and 
to  the  estate  which  he  r^reseuts;  but  we 
think  that  there  was  evidmce  sufflcient  to 
siqport  tbe  findings  of  fftct,  and,  taking 
those  findings  as  true,  we  csnnot  see  any 
dear  ground  for  a  reversal  of  tbe  JiHlgment. 
The  appellant  Is  the  grandson  tbe  de- 
ceased, Ann  M.  Flllebrown,  who  died  In  18&4. 
In  1866,  when  plaintlfl  was  about  three  years 
old,  he  was  taken  into  the  family  of  the  de- 
ceased, In  the  state  of  Wisconsin,  and  was 
raised,  cared  fOr,  malatained,  and  educated 
by  her  as  one  of  bet  own  children,  and  at  ber 
own  expense.  He  lived  with  ber  eontlnu- 
ouBly  until  he  was  about  fifteen  yeara  old. 
when  he  went  to  the  state  of  Nebraska,  and 
remained  there  two  or  three  years.  He  then 
returned  to  the  house  of  deceased,  and  short- 
ly afterwards  came  with  ber  to  California. 
He  continued  to  live  with  the  deceased  here 
until  after  his  majority,  and  about  ten  years 
elapsed  after  his  majority  before  her  death. 
He  avers  that  he  always  supposed  that  he 
was  an  adopted  child  of  deceased,  and  did 
not  know  that  she  had  ever  been  lils  guard- 
ian until  after  her  death;  and  be  avers  that 
after  her  death  he  dlscov^ed  that  she  had 
been  appointed  bis  guardian  In  Wisconsin  in 
1868,  aud  that  on  the  11th  day  of  November, 
1868,  she,  as  his  guardian,  received  from  tbe 
executors  of  an  uncle  of  plaintiff,  named 
William  H.  Flllebrown,  the  said  sum  of 
$292.36,  money  alleged  to  have  come  to  plaln- 
Uff  from  tbe  estate  of  William  B.,  through 
plaintifE's  mother,  Mary  B.  Porter,  who  was 
a  sister  of  said  William  H.  He  further  avers 
that  the  deceased  fraudulently  concealed 
from  him  the  fact  of  said  guardianship,  and 
the  fact  tbat  any  money  was  coming  to  him 
as  aforesaid,  and  fraudulently  mingled  said 
money  with  her  own,  so  that  it  cannot  now 
be  traced  and  Identified.  He  presented  a 
claim  setting  forth  these  facts  to  appellant, 
executor  of  the  estate  of  *t»p  M.,  and,  the 
executor  having  refused  to  allow  the  claim, 
respondent  brought  this  suit  All  tbe  aver- 
ments of  tbe  complaint  were  substantially 
found  to  be  trae  by  the  court  below. 

The  evidence  tbat  there  ever  was  any 
money  coming  to  tbe  reqwndent  from  the 
estate  of  bis  uncle  was,  as  appellant  coo- 
tends,  exceedingly  slight,  but  we  tblnk  that 
tbere  was  snfficlent  proof  to  warrant  the 
court  in  finding  tliat  the  deceased,  as  tbe 
guardian  of  tbe  respondent,  received  from 
the  executors  of  said  estate,  and  receipted 
therefor,  tbe  amount  of  mon^  named  in  tbe 


I  Rehearing  denied. 
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comidaliit;  and*  thli  belnc  so.  It  Is  tminate- 
Tlal  to  Inqiilre  wnetber  ot  not  said  money 
Bbonld  have  gone  to  the  deceased  as  sn^ 
snardlan.  And  tbe  findinff  of  the  conrt  be- 
low  tiiat  tlie  decoaaed  did  actnaUy  receive 
and  retain  aald  money  aa  beloncing  to  the  re- 
spondent,  and  aa  his  goardlan,  la  an  answer 
to  a  great  many  of  the  points  made  by  ftp- 
pellant  aa  to  the  preliminary  pcooC  that  there 
was  such  money  coming  to  bim.  It  1b  ad- 
mitted and  fonnd  that  the  expense  Incurred 
by  deceased  In  maintaining  respondent  dur- 
ing tbe  earlier  years  of  bis  life  far  exceed- 
ed ttie  amount  which  she  Is  allied  to  have 
reodred  as  his  goardlan.  Bnt  the  court  be- 
low refused  to  allow  anytiilng  for  said  ex- 
penses—First; npon  the  ground  that  they 
w^  barred  by  the  statute  of  limitations 
(which  we  think  ts  not  tenable);  and,  sec- 
ond, because  the  will  of  said  deceased,  refer- 
ring to  tbe  respondent,  contained  this  claose: 
**I  direct,  however,  that  no  charge  be  made 
against  him  for  any  moneys  that  I  have 
loaned  htan,  and  for  any  expense  that  I  have 
been  to  on  bla  aceonnt  during  my  lifetime;" 
and  we  are  disposed  to  think  that  this  sec- 
ond graood  Is  tenable.  It  Is  not  Improbable 
that,  If  the  deceased  had  beoi  alive  when 
this  sntt  was  commenced,  she  coold  have 
satisfactorily  explained  the  grave  charges 
which  the  respondent  made  against  her  aft- 
er her  death;  and  therefore,  If  the  court  had 
fotmd  that  this  action  was  barred  by  laches, 
such  flndinff  could  not  have  been  disturbed. 
Bat  the  court  found  the  other  way,  and  we 
do  not  feel  warranted  In  saying  that  such 
fltiiHng  has  no  support  In  the  evidence. 

Tbe  most  serious  point  made  by  appellant 
Is  tliat  the  conrt  had  no  Jurisdiction  of  the 
cause,  because  the  amount  of  the  principal 
claimed  was  lees  than  fSOO.  and  that,  as  the 
original  complaint  was  in  the  form  of  a  mere 
action  at  law  npon  a  creditor's  dalm,  the 
court  erred  In  allowing  the  plaintiff,  when 
tbe  trial  had  been  neaily  completed,  to 
amend  his  complaint  so  as  to  make  It  an 
equitable  action  for  an  accounting  of  the 
trust  arising  under  the  guardianship;  but,  as 
the  claim  as  presented  to  tbe  executor  stated 
all  the  facts  upon  which  the  plalutlff  relied, 
we  think  that  the  change  made  by  the  amend- 
ment to  the  complaint  was  allowable.  Of 
course,  one  suing  an  estate  must  stand  upon 
the  claim  which  he  has  presented  for  allow- 
ance; but  we  think  that  tbe  claim  as  pre- 
sented in  this  case  warranted  the  form  given 
to  the  complaint  by  the  amendment 

There  Is  some  evidence  to  support  the  find- 
ings of  the  court  below  that  the  deceased 
nerw  repudiated  her  trust,  and  that  respond- 
ent did  not  know,  and  cannot  be  held  to 
knowledge  oU  the  facts  upon  which  the  ac- 
tkm  Is  based  until  within  three  years  of  tbe 
commencement  of  the  action;  and  therefore 
tbe  conclusion  that  the  action  was  not  bar- 
red by  the  statute  of  Umttations  cannot  be 
here  disturbed.  We  do  not  deem  It  neces- 
sary to  notice  In  detail  the  various  exc^ 


UvBB  which  the  main  questions  In  the 
case  are  raised.  The  Jodgment  and  order  ap> 
pealed  from  are  affirmed. 

019  CaL  128) 

CBOLT  V.  BOAED  OF  TRUSTEES  OF  OITI 

OF  SACBAMENTO.   (Sac  238.) 
(Supreme  Court  of  California.   Dee.  18.  1897.) 
Prohibitiok— Ofticial  ICiscokudct— Pebpsrkbo 

CHAHOES — SUFFICIBKOT  —  OONaTlTOTIONAL  LaW 

—Judicial  Fdnctions— Statdtes— Pabtial  Va« 

LIDITT. 

1.  A  writ  of  probibition  will  not  lie  to  deter^ 
mine  the  sufBciency  in  form  of  dtargea  preferred 
to  the  board  of  trustees  of  the  city  of  Sacramento 
against  its  appointees,  for  official  mlscondact,  un- 
der aty  Charter,  i  25. 

2.  The  charter  of  the  city  of  Sacramento  (sec- 
tion 2Q),  antiiorizing  the  board'  of  trustees  to  try 
charges  preferred  against  its  appointees  for  offi- 
cial misconduct  Is  not  repagtiant  to  Conat.  art  6, 
S  1,  providing  that  the  jadicial  power  shall  be 
vested  in  the  senate,  sittinK  as  a  court  of  Im- 
peachment, and  in  certain  courts. 

3.  A  dterter  of  a  city  authorised  the  board  of 
trustees  to  remove  from  office  any  appointees, 
for  misconduct  or  to  impose  a  penal^  of  per- 
petual disQualincation  for  office.  Bdd,  that  the 
fact  tiuit  taa  latter  penalty  might  be  beyond  the 
power  of  the  board  of  trustees  to  inflict  did  not 
deprive  them  of  the  power,  given  under  the  char- 
ter, to  tr7  charges  prefened  against  its  ap- 

intees;  the  power  to  Impose  the  other  penalty 
ing  ungnestioned. 

Department  2.  Appeal  from  superior  court, 
Sacramento  county;  A.  P.  Catlln,  Judge. 

Petition  for  a  writ  of  prohibition  by  E.  J. 
Groly  against  the  board  of  trustees  of  tbe 
city  of  Sacramento.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

White,  Hughes  &  Seymour,  fOr  appdlant 
Hiram  W.  Johnson,  for  respondent 

PER  OUBIAM.  A  dtlsen  of  the  dty  of 
Sacramento  presented.  In  writing,  to  tbe 
board  of  trostees,  certain  charges  against  aj^ 
pdlant,  as  superintendent  of  streets,  where- 
upon the  board  fixed  a  time  for  the  hearing 
thereof,  and  caused  a  copy  of  the  charges, 
and  a  notice  of  the  time  fixed  for  the  hear^ 
Ing,  to  be  SOTed  upon  appellant,  who  there- 
upon petitioned  the  superior  court  for  a  writ 
prohibiting  said  board  from  i»oceedIng  to  try 
him  upon  said  charges.  An  alternative  writ 
was  granted,  with  an  order  to  show  cause 
why  It  should  not  be  made  absolate.  The 
board  demurred  to  the  petition,  and  npon  tbe 
hearing  the  demurrer  was  sustained,  the  al- 
tematlve  writ  discharged,  and  appellant's 
tltlon  dismissed;  and  from  that  Judgment  he 
appeala 

Tbe  charter  of  the  city  of  Sacramento  con- 
tains the  following  provisions:  "Sec  26.  The 
board  of  trustees  shall  have  power:  First. 
To  try,  and  by  majority  vote  of  all  tbe  mem- 
bers of  the  board  to  remove  from  office,  ap- 
pointees against  whom  charges  have  been 
preferred;  and  by  not  less  than  seven  affljm- 
atlve  votes  to  r«nove  any  appointee  at  any 
time  when  in  the  judgment  of  the  board  the 
public  service  will  iM  improved  thereby." 

Section  M  of  tbe  said  charter  provides  that 
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the  mperlntettdent  shall  be  a  qnalifled  dector, 
"and  Shan  be  appointed  by  the  mayor  by  and 
with  the  consent  ot  the  boaid  of  trnsteea,  and 
whose  term  of  office  shall  be  two  years."  Sec- 
tion 211  provides  as  follows:  "No  member 
of  the  board  of  tnuteee  and  no  office  of  or 
employee  of  the  dty  diaU  be  or  become  di- 
rectly or  Indirectly  Inta^ted  In  or  with  the 
performance  of  any  oontractt  work  ot  bad- 
ness, or  In  the  sale  of  any  airtlcle  the  ex- 
pens^  price  or  consideration  of  which  Is  pay- 
able from  the  dty  treasury,  or  In  the  purchase 
or  lease  of  any  real  estate  or  property  be- 
longing to  or  taken  by  the  city,  <a  which  shall 
be  sold  for  taxes  or  assessments,  or  virtue 
of  legal  process  at  the  salt  of  the  city.  Any 
member  of  the  board  or  any  officer  or  em- 
ployee of  this  cl^  violating  the  prorislona  of 
this  section,  or  who  shall  be  directly  or  In- 
directly interested  In  any  franchise,  right  or 
privilege  granted  the  dty  while  be  la  such 
member,  officer  or  employee,  unless  the  same 
shall  devolve  upon  him  by  law,  shall  forfdt 
bis  office,  and  be  forever  dlsqaallfled  from 
holding  any  position  In  the  service  of  the 
dty;  and  all  contracts  made  or  rights  or  fran- 
ditoes  granted  In  violation  of  this  section  shall 
be  alMBolutely  void."  The  charges  agaUist  ap- 
pellant are  of  hicompetence,  neglect  of  official 
duty,  and  of  violations  of  said  section  211, 
and  contain  seven  or  eight  spedflcatlons. 

Appellant's  first  contention  Is  stated  as  fol- 
lows: "Assuming  that,  upon  charges  In  proper 
form  being  presented,  the  board  of  trustees 
could  try  the  petitioner,  and  pass  Judgment 
removing  him  from  office,  the  accusation 
preferred  Is  not  suffldent  to  confer  Jurls- 
dlctloa"  This  is,  in  effect,  a  demurrer  to  the 
charges  presented  to  the  board,  and  assumes 
that  the  board  would  have  lawful  authority  to 
try  him  and  impose  the  prescribed  penalty, 
If  the  charges  presented  to  It  sufficiently  stat- 
ed the  grounds  of  accusation.  It  Is  not  ques- 
tioned that  the  subject-matter  of  the  charges 
attempted  to  be  stated  comes  within  the  class 
of  matters  which  the  board  Is  authorized  to 
try,  but  the  contention  Is  that  they  are  so 
defectively  stated  aa  not  to  give  the  board 
Jurisdiction.  But  If  the  board  has  Jurisdic- 
tion to  try  appellant  upon  the  matters  allied, 
if  propfflly  stated,  it  has  powa  to  determine, 
In  the  first  Instance,  at  least,  theh:  formal 
auffldency;  and  this  objection  should  have 
been  made  to  the  board.  The  writ  of  prohibi- 
tion will  not  lie  to  determine  the  sufficiency 
in  form  of  tbasG  charges.  If  the  charges  were 
based  upon  violations  of  the  general  laws  of 
the  state,  as  that  appellant  had  murdered  or 
robbed  A.  B.,  prohibition  would  lie;  for, 
though  one  guilty  of  such  offenses  Is  not  a 
fit  person  to  occupy  any  municipal  office,  he 
must  first  be  convicted  by  a  coturt  having  Ju- 
risdiction to  try  such  offenses,  and  upon  the 
record  of  such  conviction  the  board  might 
lawfully  remove  him  under  said  provision  of 
the  charter.  Rex  v.  Kichardson,  1  Burrows, 
617;  1  DIU.  Mun.  Corp.  S  251.  It  may  be  said 
•however,  that  soch  diarges  "must  be  spe- 


dflcally  stated,  with  substantial  certainty,  yet 
the  technical  nicety  required  In  Indictznoits 
Is  not  necessary."  Id.  {  255. 

It  la  further  contended  by  appellant  that 
Bald  pTovlBl<m  of  said  charter  Is  ancfmatlta- 
tlonal;  that  the  trial  of  an  officer  or  em- 
ployd  under  said  provision  la  an  exercise  of 
judicial  power,  and  the  board,  while  acting 
thereunder,  acta  aa  a  Judldal  tribunal;  that 
the  charter  attempts  to  provide  a  court  for 
the  trial  of  dty  officers  for  misdemeanors  hi 
office,  notwithstanding  the  legislature  has 
enacted  a  statute  ander  which  dvll  officers 
shall  be  tried  for  each  offenses;  and  he  dtes 
Pen.  Code,  H  76&-772,  hidusive.  Section  1 
of  article  6  of  the  constitution,  which  Is  na^ 
posed  to  be  violated  by  said  provision  at  the 
charter,  is  as  follows:  "The  Judicial  powor 
of  the  state  shall  be  vested  in  the  senate  sit- 
ting as  a  court  of  Impeachment,  In  a  suiweme 
court,  suitertor  courts,  Jaatlces  of  the  peace, 
and  such  Inferior  courts  as  the  l^alatare 
may  establish  in  any  incorporated  dty  or 
town,  or  dty  and  county."  ^^pellant  acgaes 
that  "aU  the  Judicial  power  which  may  be 
exercised  in  this  state  under  the  constttetlon 
Is  vested  In  the  courts  spedfically  named  In 
the  constitution,  and  in  such  inferior  courts 
as  the  legislature  may  establish  hy  virtue  of 
the  section  last  referred  to.**  The  powers  of 
the  goremment  of  this  state  are  divided  Into 
three  s^iarate  departments,— the  legislative, 
executive,  and  Judicial.  The  section  above 
quoted  creates  the  Judicial  department,  by 
providing  for  a  system  of  courts,  or  Judi- 
cial tribunals,  properly  so  called,  the  Juris- 
diction of  which  Is  fixed  by  the  constltation 
Itself,  or  by  the  legislature,  but  does  not  nec- 
essarily exclude  the  granting  of  Judicial  pow- 
er by  the  same  constitution  to  munlclpalltlee, 
or  other  local  subdivisions  of  the  state,  in 
matters  purely  local,  and  in  which  the  state 
at  large  has  no  direct  Interest  The  lan- 
guage of  the  constitution  In  creating  the  Judi- 
cial department  is  no  more  comprehensive 
that  that  used  In  creating  the  legislative  de- 
partment (article  4,  {  1),  which  declarea  that 
"the  legislative  power  of  this  state  shall  be 
vested  In  a  smate  and  assemUy,  which  shall 
be  designated  the  legislature  of  the  state  of 
California";  yet  the  same  constitution  pro- 
vides that  a  city  having  nwre  than  3,500  in- 
habitants may  "frame  a  charter  for  its  own 
government,"  through  a  board  of  16  free- 
holders elected  by  the  voters  of  the  munic- 
ipality, which  charter,  when  ratified  by  a 
majority  of  the  voters  of  such  city,  shall  "be 
submitted  to  the  legislature  for  its  approval 
or  rejection  as  a  whole,  without  power  of 
alteration  or  amendment  Such  approval 
may  be  made  by  concurrent  resolution,  and  if 
approved  by  a  majority  vote  of  the  members 
elected  to  each  house  it  shall  become  the 
charter  of  such  city,  or,  If  such  dty  be  con- 
Bolldated  with  a  county,  then  of  such  dty 
and  county,  and  shall  become  the  organic 
law  thereof,  and  supersede  any  existing  char- 
ter and  oU  amendments  thmof,  and  all  laws 
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Ineonalstent  with  snch  diarter.**  See  section 
8  of  article  11,  as  am^icled  In  1891.  Here  It 
will  be  seen  that  legtalatlve  power  to  frame 
a  charter  Is  expressly  given,  notwltbstandiDg 
the  comprehenslTe  language  In  which  It  Is 
declared  that  "the  legislative  power  of  the 
state  shall  be  vested  In"  fbe  legislature.  The 
charter  of  the  city  of  Sacramento,  here  under 
consideration,  was  framed  under  said  provi- 
sion of  the  constltntion,  and  Is  of  the  class 
commonly  known  as  "freeholders'  charters." 
It  cannot  be  qnestioned  that  the  appointment 
of  a  superintendent  of  streets  Is  a  matt« 
purely  municipal,  and  which  may  pn^wly 
be  left  to  the  municipality,  to  be  exercised 
In  the  manner  provided  in  Its  charter,  and  it 
would  seem  to  follow  as  a  logical  sequence 
that  the  power  to  remove  an  officer  so  ap- 
pointed is  equally  a  matter  of  purely  munic- 
ipal concern.  It  Is  said  that:  "A  provision 
In  a  city  charter  vesting  the  board  of  alder- 
men with  the  sole  power  to  try  all  Impeach- 
ments of  officers,  the  Judgment  only  ex- 
tending to  removal  and  disqualification  to 
hold  any  corporate  office  under  the  charter,  Is 
not  nnconstitutlonal,  as  authorizing  the  ex- 
ercise of  Judicial  powers  by  a  legislative  or 
municipal  body,  but  Is  rather  the  exercise  of 
a  power  necessary  for  its  police  and  good  ad- 
ministration." DllL  Mun.  Corp.  {  ^44.  In 
England  It  Is  held  that  "the  power  to  remove 
a  corporate  officer  from  his  office,  for  rea- 
BonaUe  and  Just  cause.  Is  one  of  the  com- 
mon-law incidents  of  all  corporations."  Bex 
V.  Richardson,  1  Barrows,  KIT.  It  Is  there 
denied  that  there  can  be  no  power  of  amo- 
tion unless  given  by  charter  or  prescription, 
and  the  contrary  doctrine  is  asserted,— that 
from  the  reason  of  the  thing,  from  the  na- 
ture of  corporations,  and  for  the  sake  of  or- 
der and  government,  the  power  Is  Incidental. 
Judge  Dillon,  though  stating  that  the  ques- 
tion has  not  been  Judicially  settled,  expresses 
the  opinion  that  our  municipal  corporations, 
In  the  absence  of  any  express  or  implied  re- 
striction in  the  charter,  possess  the  incidental 
power,  not  only  to  make  by-laws,  but,  for 
cause,  to  remove  corporate  officers,  whether 
elected  by  It  or  by  the  people.  Dill.  Hun. 
Corp.  a  242,  243.  In  Richards  v.  Town  of 
Clarksburg,  30  W.  Va.  491,  4  a  H.  774,  the 
power  of  the  common  coiwcU  to  remove  the 
mayor,  as  a  common-law  incident  of  all  cor- 
porations, and  without  any  express  grant  of 
the  power  of  amotion  given  by  the  statute, 
was  sustained.  Other  cases  more  or  less  di- 
rectly sustaining  the  proposition  that  the 
power  to  remove  officers  is  a  common-law 
incident  to  corporations  might  be  cited;  but 
that  question  Is  not  here  so  Involved  as  to  re- 
quire a  decision,  and  Is  not  decided.  They 
are  referred  to  for  the  purpose  of  showing 
that  the  provlston  of  the  charter  here  In 
question  Is  not  an  Innovation,  nor  an  un- 
precedented provision  which  should  be  view- 
ed with  fear  and  distrust,  or  held  unconstl- 
fnUonal  or  inoperative  unless  upon  dearly 
sufficient  groonda* 


Returning  from  these  general  considera- 
tions to  the  charter  provi^n  before  us.  It  la 
to  be  observed  that  It  provides  two  separate 
and  distinct  penalties  for  official  delinquency 
and  mlBconduct,~the  one,  removal  from  of- 
fice; the  other,  a  perijetnal  disqualification 
from  holding  any  other  position  In  the  serv- 
ice of  the  municipality.  The  foregoing  cita- 
tions and  quotations  sufficiently  indicate  that 
both  of  these  penalties  are  recognized  as  In- 
cidents to  the  corporate  existence  of  munic- 
ipalities. We  are  not,  however,  called  upon 
to  decide  In  this  proceeding  whether  the 
second  penalty  Is  one  which  may  properly  be 
Imposed  under  the  charter,  or,  in  other  words, 
whAthw  the  penalty  of  perpetual  disquali- 
fication, and  the  consequent  deprivation  of 
an  important  right  of  dtizenshlp,  can  be  ad- 
Judged  against  an  Individual  by  any  other 
than  a  strlcUy  Judicial  tribunal;  for  it  Is 
clear  that  the  right  of  amotion  Is  but  the 
exercise  of  a  police  power  necessary  to  tba 
welfare  of  a  city.  So  much  of  the  charter 
provision,  therefore.  Is  unquestionably  valid. 
The  decision  upon  this  point  is  determinative 
of  this  appeal,  for  the  snit  is  In  prohibition, 
to  restrain  the  board  of  trustees  from  acting, 
upon  the  theory  that  the  law,  as  a  whole,  Is 
invalid  and  unconstitutional.  We  need  not 
attempt  to  anticipate  the  board's  decision, 
and  it  is  sufficient  to  say  that,  If  it  should 
render  a  Judgment  of  perpetual  disqualifica- 
tion against  plaintiir  In  this  proceeding,  It 
will  be  time  enough  then  and  thereafter  to 
pass  upon  that  question.  The  Judgment  ap- 
pealed from  la  affirmed. 


l»CaL»r 
PEOPLE)  V.  SEARS.    <Gr.  Sll.) 
(SuiHreme  Ooort  of  CalUomia.   Dee.  14,  1897.) 

BDaaUBT  —  BVID1!TCS— SUPPldSSOT— WlTKSiSH 
— iHPBACnMBMT— NBW  TrIAL— UlB- 

ooxnccT  or  Codnsbl. 

1.  On  a  trial  for  barglary,  testimony  whether 
witness  knew  If  "defendant  had  any  tnmks 
around"  a  certain  barn  is  properly  adoutted  on 
the  question  whether  defendant  was  tiie  owner 
of  a  trunk  found  at  that  place.  In  which  some 
of  the  stolen  property  was  secreted. 

2.  On  a  trial  for  burglary,  it  auieared  that 
diortly  after  10  p.  m.  two  women  neard  foot- 
steps in  the  bouse,  and  gave  an  alarm;  that  on 
going  out  they  saw  two  men,  one  with  a  sack 
on  his  Aonlder,  running  down  the  street;  that  a 
trunk  Ijelonging  to  one  of  the  women  had  been 
riSed  of  jewelry  and  other  articles;  aad  that 
part  of  the  Jewelry  was  found  in  defendant's 
pocket,  and  some  of  the  odier  Btol«i  articles  were 
discovered  In  a  trunk  kept  in  a  stable  ia  which 
defendant  kept  his  horse.  The  trunk  was  Identi- 
fied by  a  witness  as  belonging  to  defendant.  De- 
fendant testified  that  he  found  the  trunk,  and 
attempted  to  show  by  himself  and  two  other  wit* 
nessest  for  whom  be  worked  that  day,  that  he 
had  been  working  until  11,  or  about  11,  o'clock 
that  evening.  Held,  that  a  conviction  would  not 
be  disturbed. 

3.  The  fact  that  the  prosecuting  atiomey  asks 
improper  guestioos,  for  the  purpose  of  prejudi- 
cing defendant  in  the  minds  of  the  jury,  is  not 
sncii  misconduct  of  counsel  as  will  warrant  a 
reversal,  where  the  questions  were  of  little  mo- 
ment, and  weie  ruled  out  when  objected  tOb 


Digitized  by  Google 


326  61  FACIFIO  BBPOBXEB.  (OU. 


and  were  stricken  ont  wben  answered,  and  the 
jury  wa«  instrncted  to  dtscegazd  tlie  anawen. 

4.  Wbere  one  on  trial  tor  telony  oflen  himadf 
ea  a  witness  in  hie  own  behalf,  he  subjects  him- 
self to  the  rates  applicable  to  other  witnesses, 
and  may.  under  Code  Civ.  Proc.  {  2051,  providing 
tor  the  impeachment  of  witnesses,  be  asked  if 
-"he  has  been  conTicted  of  a  felony,"  for  the  pux^ 
jfOBO  ot  impeaching  his  evidence. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  com>t,  Loa  Angeles 
«ouDty;  B.  N.  Smith,  Judge. 

Charles  Sears  was  convicted  of  burglary  'n 
the  first  degree,  and  be  appeals  from  the 
judgment,  and  from  an  order  denying  his 
motion  for  a  new  trial.  AlSrmed. 

Btakeley  &  Barber,  for  appellant  Atty. 
Gen.  Fitzgerald,  for  the  People. 

SBABLS,  O.  The  defendant  was  informed 
against  for  burglary  alleged  to  have  been 
committed  In  the  county  of  Los  Angeles, 
December  4,  18&6,  by  unlawfully,  feloniously, 
and  burglariously  entering  the  bouse,  room, 
and  building  of  one  Louisa  Massett,  with  In- 
tent then  and  there  to  commit  the  crime  of 
larceny.  Upon  his  plea  of  not  gull^,  a  trial 
yras  had,  and  a  verdict  returned  of  guilty 
of  bra^lary  In  the  first  degree,  upon  which 
verdict  defendant  was  sentenced  to  Imprison- 
ment In  the  state  prison  at  Folsom  for  a 
term  of  five  years.  Defendant  appeals  from 
the  judgment,  and  from  an  order  denying  his 
motion  for  a  new  trial. 

The  first  point  made  for  reversal  is  based 
upon  the  ruling  of  the  court  permitting  an 
answer  to  the  following  Question  proi>ounded 
to  Peter  Mclntyre  by  the  prosecution:  "Q. 
Do  yon  know  whether  the  defendant  bad  any 
trunks  around  that  Dutchman's  place,  over 
there,  or  around  his  own  place?"  'xbe  ob- 
jection was  that  the  question  was  "Incompe- 
tent, irrelevant,  and  Immaterial."  The  an- 
swer to  the  question  was,  "X  saw  Mr.  Steele 
[one  of  the  arresting  officers]  had  a  trunk 
In  the  patrol  wagon,  loaded  up,  that  I  think 
he  took  out  of  the  Dutchman's  place,  from 
that  old  sack  bam."  In  answer  to  further 
questions,  the  witness  said  that  he  saw  Mr. 
Talamantes  (another  police  ofdcer)  look  over 
some  stuff  (some  clothes),  which  the  police- 
man overhauled.  He  saw  clothes.  "I  think 
I  seen  these  clothes  in  the  trunk"  (alluding 
to  exhibits  In  the  ease,  and  Identified  as  hav- 
ing been  stolen).  To  the  better  understand- 
ing of  the  question,  and  the  pertinency  of  the 
testimony.  It  Is  proper  to  state  that  there  had 
been  evidence  previously  Introduced  tend- 
ing to  show  that  one  Mrs.  Louisa  Massett 
was  the  landlady  of  the  upper  floor  of  the 
house  804  South  Olive  street,  and  that  one 
of  the  rooms  on  the  floor  was  occupied  by 
Mrs.  Mai7  Basmusen,  who  kept  her  clothing, 
etc..  in  a  trunk  placed  in  the  hall.  On  the 
Bight  of  December  4th,  Mrs.  Rasmusen  and 
one  Mrs.  S.  Jensen  went  to  bed  a  little  after 
10  o'clock  p.  m.  Shortly  thereafter  they 
beard  a  noise  in  the  hall,— footsteps  and 
Tolcet.   Tbe  women  gave  u  alarm,  went 


on  the  front  porch,  and  called  for  the  police, 
etc.  Two  men  ran  down  the  stairs,  into  and 
along  the  street,— one  of  them  with  a  sack 
on  his  back.  The  trunk  of  Mrs.  Basmusen 
had  l>een  rifled  of  clothing,  an  album,  Jewdry, 
etc.  The  clothing,  album,  etc.,  were  fonnd 
in  a  stable  near  defendant's  house,  owned  by 
an  old  German,  in  which  defendant  kept  his 
bOTse.  Some  Jewelry  was  found  In  defend- 
ant's pocket.  Tbe  clothing,  album,  and 
jewelry  were  Identified  as  the  property  of 
Mrs.  Basmusen,  and  as  having  been  taken 
from  her  trunk.  The  offlcw  who  made  the 
arrest,  after  telling  of  the  finding  of  the  cloth- 
ing In  tbe  stable,  said:  "At  the  time  I  ar- 
rested the  defendant,  I  asked  him  where  he 
got  an  of  those  things  (the  exhibits  In  this 
case,  among  them),  and  he  said  he  found 
them  in  an  alley.  He  said  that  be  took  them 
over  to  the  Dutchman's  place,  because  he 
knew  the  ofiicers  were  coming  there  to  ar- 
rest him.  The  things  were  In  a  stable  where 
he  had  a  horse.  I  took  some  things  ont  of 
his  pockets  at  the  time  I  arrested  him." 
Upon  this  testlmMiy,  It  was  entirely  proper 
for  the  prosecution  to  prove,  If  It  could,  as 
corroborative  evidence,  that  defendant  was 
the  owner  of  tbe  trunk  in  which  some  of  the 
stolen  property  was  found;  and  there  was 
no  error  In  the  ruling  of  the  court.  TOe  con- 
tention of  the  learned  counsel  for  the  ap- 
pellant, that  defendant  had  been  prosecuted 
on  another  charge  of  burglary,  wherein  It 
was  alleged  that  he  had  stolen  a  trunk,  etc., 
was  not  disclosed  by  anything  In  the  record; 
and,  had  It  been,  it  wonld  have  been  compe- 
tent to  show  that  he  owned  or  claimed  the 
trunk  In  question,  as  furnishing  evidence  of 
possession  of  Its  contents.  For  the  reasons 
given,  tbe  motion  to  strike  ont  the  testimony 
of  Mclntyre  was  property  overruled. 

It  la  further  urged  that  the  verdict  of  the 
jury  was  and  Is  contrary  to  the  law  and  the 
evidence.  We  have  stated  the  substance  of 
the  evidence  for  the  prosecution.  The  de- 
fendant was  a  witness  In  his  own  behalf, 
and  testified.  In  substance,  that  on  the  night 
of  December  4th  he  worked  from  9:30  to  11 
o'clock  p.  m.;  that  he  was  at  work  for  one 
Clarion,  putting  shelving  in  a  milliner's  sbop, 
and  that  he  was  not  at  the  house  on  Blshth 
and  Olive  streets  that  night;  that  he  went 
directly  home  on  leaving  Lem«t*8  place. 
William  Lemert  and  Annie  Clarion  both  tes- 
tified that  defendant  worked  for  them  la 
the  milliner  shop  on  December  4th  until  11, 
or  about  11,  o'clock  at  night  On  cross-ex- 
amination, defendant  accounted  for  bis  pos- 
session of  the  stolen  projrerty  by  saying  that 
he  was  a  junk  dealer,  and  that  on  the  morn- 
ing of  December  6th  he  started  ont  as  usual, 
and  found  the  goods  In  question  in  a  gunny 
sack  standing  against  a  tree  at  Ninth  and 
Olive  streets,  and  that  he  put  them  In  the 
bam  because  he  "was  afraid  Minna  Cota 
[a  woman  with  whom  defendant  seems  to 
have  lived]  would  take  them."  Upon  the 
testimony,  the  foregolns  <tf  whlcb  la  the  anb- 
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■tance,  Uie  fary  wu  tbe  sole  Judge  as  to  the 
gnilt  or  Innocence  of  defendant  Having 
fonnd  him  gnilty,  we  do  not  feel  called  upon 
to  disturb  the  verdict  The  Jnrora  ma7  have 
dIsbelleTed  the  testlnumy  tending  to  prove 
an  alibi,  or.  vrbat  Is  more  probaMe,  may 
hftTe  bdleved  either  that  defendant's  wit- 
nesses were  mistaken  as  to  the  hour  at 
which  defendant  ceased  work,  or  that  the 
witnesses  for  the  proseeatlon  woe  mistaken 
In  supposing  the  bn^acy  wu  committed 
earlier  than  11  o'clock. 

Tbe  fourth  and  last  assignment  of  error 
la  bued  upon  the  alleged  mlscondnct  of  the 
deputy  district  attorney,  who  prosecuted  the 
canse,  In  asking  Questions  In  croaa-examlna- 
don  of  the  defendant  which  were  Incompe- 
tent, etc^  for  tbe  purpose  of  prejudicing  ap- 
pellant In  the  minds  of  the  jury,  as  to  which 
questions  the  said  deputy  knew  an  objection 
would  be  sustained.  The  defendant  had  tes- 
tified, as  before  stated,  that  he  found  the 
goods  In  an  alley,  etc.  The  deputy  district 
attorney  then  asked  him  as  to  bis  finding 
other  things  (a  trunk  Included)  in  the  same 
vldnl^;  whether  he  took  It  home;  whether 
Minna.  Gota  helped  him  take  It  In;  whether 
die  was  his  wife;  why  he  did  not  tell  on  his 
primary  examination  that  he  wort»d  for 
Lemert  that  night.  Objections  were  sus- 
tained to  all  of  these  questions,  when  such 
objections  were  Interposed;  and,  when  an- 
swered without  objection,  the  answers  were 
promptly  stricken  out  by  the  court  and  the 
jury  Instructed  to  disregard  such  testimony. 
We  fall  to  see  any  Injury  to  defendant  by 
those  questions.  Some  of  them  were  proper 
on  cross-examination.  Others  of  them, 
while  Improper,  were  of  little  moment  Peo- 
ple T.  Kamaunn.  110  Cal.  609,  42  Pac.  1000. 
The  only  other  questions  grouped  by  the  ap- 
pellant with  the  foregoing,  and  apparently 
(althougb  not  specifically)  constituting  the 
head  and  front  of  the  prosecutor's  offense, 
were  the  following  proposed  to  defendant: 
"Have  you  ever  been  convicted  of  a  felony? 
A.  Yes,  sir;  I  have,— yesterday.  Q.  What  was 
the  charge?  A.  Burglary."  This  seems  to 
hare  been  stricken  out.  At  least,  counsel 
for  defendant  had  the  answer  to  a  succeed- 
ing Question  stricken  out  &nd  asked  the 
court  "to  Instruct  tbe  jury  to  disregard  any 
evidence  as  to  any  other  case."  The  court 
thereupon  told  the  Jury  to  "disregard  the  tes- 
Umony  in  regard  to  any  other  case,  if  any 
has  gone  In."  These  last  questions  were 
proper  to  be  put  to  the  defendant  on  cross- 
ezamlnatlon.  Upon  the  trial  of  a  defendant 
it  la  not  proper  to  show  him  to  have  been 
guilty  of  some  other  otTense,  for  the  purpose 
of  raising  a  presumption,  either  of  law  or 
fact,  of  bis  guilt  In  the  case  under  considers* 
tlon.  But  when  a  defendant  ofters  himself 
as  a  witness  In  his  own  behalf,  he  becomes 
subject  to  most  of  tbe  rules  applicable  to 
other  witnesses;  and  among  those,  and  for 
tbe  purpose  of  Impeaching  his  evidence,  he 
nay  be  asked  it  "he  baa  been  cenvlcted  ot 


a  U^my,"  or  the  fact  ^  H  exist  may  be 
shovrn  by  tbe  record  of  the  judgment  Code 
Civ.  Proc.  I  2051;  People  t.  Ohln  Mook  Sow» 
51  Cal.  600;  People  v.  Amanacus,  50  CaL 
288.  Prior  to  the  adoption  of  the  Code,  such 
proof  could  only  be  made  by  the  rectwd. 
People  V.  McDonald,  88  Cal.  697;  People  t, 
Relnhart  Id.  449.  Upon  the  record  we  rec> 
(»nmend  that  the  judgment  and  order  ap- 
pealed from  be  affirmed. 

We  concur:  HAYNES,  O.;  BHLCHEB,  O. 

PEB  CUBIAM.  For  the  reasons  given  In 
the  foregoli^  opinion,  the  judgment  and  or- 
der  appealed  f^om  are  affirmed. 


m  Cal.  22B 

W.  W.  MONTAGUE  &  CO.  ▼.  ENGLISH,  City 

Treasnrer.    (Sac.  232.) 
(Supreme  Court  of  Olifomla.    Dec.  11,  1897.) 
Municipal  Cori'ohatioxs  —  Indebtedssss  —  P*r- 

MBNT — FOSD  CHAHGEABLE. 

1.  Under  Const  art.  11,  S  18,  providing  tliat  a 
city  th&U.  not  incor  any  indebtedness  In-any  year 
in  ezcesB  of  the  revenue  for  that  year,  unieu  as- 
sented to  by  two-thirds  of  the  quolitied  electors, 
materials  purchased  by  a  city  daring  one  year 
cannot  be  paid  for  out  of  the  revenues  of  any 
future  year. 

2.  Though  the  fund  on  which  one  relies  for 
payment  u  exhausted  after  he  furnishes  mate- 
rials to  a  city,  and  before  he  presents  his  bill, 
he  must  nevertheless,  under  Const,  art.  U,  §  18, 
declaring  that  esdk  year's  revenue  shall  pay  eadi 
year's  Indebtedness,  look  for  satisfaction  of  his 
claun  in  that  year's  income  In  which  the  obliga- 
tion was  contracted. 

In  bank.  Appeal  fn»n  superior  court  Bo- 
lano  county;  A.  J.  Buckles,  Judge. 

Petition  by  W.  W.  Montague  &  Co,  for  a 
writ  of  mandate  to  compel  Joseph  R.  English, 
treasurer  of  the  dty  of  Yallejo,  to  pay  a  cer^ 
tain  warrant  From  a  judgment  entered  on 
tbB  sustaining  of  a  demurrer  to  tbe  petition, 
petitions  appeals.  Affirmed, 

T.  W.  Hall,  for  appeUant.  Coghlan  &  Har^ 
vey>  tos  respondent. 

GABOUTTE,  J.  Montague  &  Co.  petitk>n- 
ed  the  superior  court  for  a  writ  of  mandate 
to  compel  the  dty  treasurer  of  the  dty  ot 
VaUeJo  to  pay  a  certain  warrant  drawn  for 
the  sum  of  ¥90.80  by  the  trustees  of  said  dty. 
A  demurrer  was  sustained  to  the  i>etltion,  and 
the  soundness  of  that  ruling  of  the  trial  court 
is  the  matter  presented  here  for  considers^ 
tlon. 

The  material  facts  disclosed  by  tbe  petition 
may  be  thus  smumarlzed:  In  January,  1896, 
the  aforesaid  dty,  by  Its  trustees,  resolved  to 
purchase  and  did  purchase  from  Montague  & 
Co.  100  feet  of  water  pipe  for  the  sum  of 
$90.85;  and  the  warrant  of  said  city  for  that 
amount  was  Issued  In  pursuance  of  such  pur- 
chase, and  is  the  warrant  here  under  consid- 
eration. At  the  time  this  pipe  was  so  pur- 
chased, It  was  laid  underground  in  one  of  the 
Streets  of  said  dty,  and  formed  a  part  ot  the 
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■jitem  of  watarworks  then  owned  and  nsed 
hf  said  city.  Tlie  history  of  this  particular 
piece  of  pipe  la  a  material  dement  entering 
into  a  consideration  of  the  qnesUon  at  Isaue, 
and  that  history  la  aa  follows:  The  city  of 
Vallejo,  by  a  rote  of  Its  electore,  decided  to 
create  a  pennan^t  Improvement  In  the  form 
of  a  waterworks  system  for  the  use  and  bene- 
fit of  the  dty.  To  this  end,  bonds  were  is- 
saed  and  sold  to  the  amount  of  9360,000. 
Montague  &  Co.,  the  petitioner  here,  entered 
into  a  contract  with  the  city  to  furnish  cer- 
tain water  pipe,  properly  embedded  In  the 
streets,  at  a  fixed  price  per  lineal  foot;  and. 
In  accffltlance  with  the  terms  of  such  contract, 
said  Montague  &  Co.  did  fumleh  snob  pipe, 
to  the  value  of  $30,000.  The  dty  paid  about 
f24,000  of  this  Indebtedness  upon  the  con- 
tract, at  which  time  the  $250,000  placed  In 
the  water  fund  became  exhausted.  Neither 
was  the  general  fund  of  the  city  in  condition 
to  answer  any  demands  made  upon  It.  This 
contract  was  made,  and  the  pipe  furnished 
and  laid,  during  the  fiscal  year  1883-94.  The 
aforementioned  100  feet  of  pipe  was  furnish- 
ed and  laid  under  this  contract,  but  not  paid 
for  by  the  city,  for  the  reasons  stated.  It 
Is  attempted  by  this  proceeding  to  pay  for 
the  100  feet  of  pipe  out  of  the  income  of  the 
city  levied  and  collected  In  the  fiscal  year 
1804-06.  This  can  be  done  if  the  pipe  was 
purchased  during  that  fiscal  year,  and  not 
otherwise.  If  the  title  to  this  pipe  was  In 
Montague  &  Co.  January,  189S,  when  the 
board  of  trustees  of  the  cl^  attempted  to 
make  the  purchase,  then  there  can  be  but 
one  result  to  this  litigation.  But,  on  the 
contrary,  if  Montague  &  Co.  had  no  title 
at  that  time,  there  was  no  sale  and  no  con- 
tract, and  the  treasurer  was  entirely  Justi- 
fied In  refusing  payment  of  the  warrant 
here  in  dispute. 

Where  did  the  original  contract  between 
Montague  &  Co.  and  the  city  of  Vallejo  leave 
the  title  to  this  100  feet  of  pipe?  The  true 
construction  of  section  18,  article  11,  of  the 
constitution  of  this  state,  locates  that  title. 
That  section  reads:  "No  county,  city,  town, 
township,  board  of  education  or  school  dis- 
trict shall  Incur  indebtedness  or  liability  in 
any  manner  or  for  any  punMse  exceeding  In 
any  year  the  Income  and  revenue  provided 
for  It  for  such  year,  without  the  assent  of 
two-thirds  of  the  qualified  electors  thereof 
TotIng  at  an  election  to  be  held  for  that  pur- 
pose, nor  unless  before  or  at  the  time  of  in- 
curring such  Indebtedness  provision  shall  be 
made  for  the  collection  of  an  annual  tax 
sufficient  to  pay  the  interest  on  such  Indebt- 
edness as  It  falls  due,  and  also  to  constitute 
a  sinking  fund  for  the  payment  of  the  prin- 
cipal thereof  withtn  twenty  years  from  the 
time  of  contracting  the  same.  Any  indebt- 
edness or  liability  Incurred  contrary  to  this 
provision  shflU  be  void."  Justice  Ross,  In 
Gas  Co.  T.  Brick wedel,  62  Cal.  (W2,  declares 
the  meaning  of  this  provision  of  the  constitu- 
tion to  be  "^t  no  Buch  Indebtcdneaa  or  Ua- 


blUty  should  be  Incurred  (ncept  tn  ttie  man- 
ner stated),  exceeding  In  any  year  the  In- 
come and  revenue  actually  received  by  aucb 
county,  city,  town,  township,  board  at  edu- 
cation, or  school  district;  In  other  words, 
that  each  year's  Income  and  revenue  must 
pay  each  year's  Indebtedness  and  liability, 
and  tltat  no  lodebtedneas  or  liability  incurred 
In  any  one  year  shall  be  paid  out  of  the  In- 
come or  revenue  of  any  future  year."  Tbla 
constroctlcHi  has  been  approved  in  terms  In 
Smith  T.  Broderlck,  lOT  Cal.  648,  40  Pac 
1<^.  By  the  facta  of  the  caae  at  bar,  It  ap- 
pears that,  at  the  time  the  contract  was 
entered  Into  by  the  dty  with  petitioner  to 
furnish  this  water  pipe,  there  was  money  In 
the  water  fond  to  meet  the  obligation.  It 
further  appears  that,  at  the  time  the  pipe 
was  delivered  to  the  dty  in  the  manner  de- 
manded by  the  terms  of  the  contract,  there 
was  money  in  the  fund  to  pay  the  indebted- 
ness, and  it  further  appears  that  these 
events  both  occurred  during  the  fiscal  year 
1893-94.  Under  these  conditions,  we  find 
nothing  in  the  contract  violative  of  any  pro- 
vision of  the  aforesaid  section  of  the  const!- 
tntion.  The  contract  being  valid  in  the  first 
Instance,  we  are  unable  to  see  how  any 
event  happening  subsequent  to  that  time  can 
vitiate  It,  and  by  such  contract  the  title  to 
the  pipe  vested  in  the  dty.  The  mere  fact 
th^t  the  fond  upon  which  the  party  has  re- 
lied for  payment  has  become  exhausted  after 
he  has  furnlahed  the  material  demanded  bf 
his  contract,  and  before  presentation  of  bla 
claim,  In  no  manner  bears  npon  the  validity 
of  the  contract,  or  the  legal  liabUI^  of  the 
city.  Such  unfortunate  conditions  facing 
the  claimant  only  affect  his  remedy.  The 
contract  exists,  and  the  liability  of  the  dty 
^sts;  but,  ''nder  the  construction  of  this 
provision  of  the  constltntion  which  declares 
that  each  year's  revenue  of  the  municipality 
must  pay  each  year's  Indebtedness,  the 
claimant  Is  bound  to  look  for  the  satisfac- 
tion of  his  claim  In  that  year's  Income,  and 
only  there.  This  principle  of  law,  under  an 
exactly  similar  state  of  facts.  Is  dedared  in 
Weaver  v.  City  and  County  of  San  Frands- 
co.  111  Cal.  819,  43  Pac.  972,  where  It  Is  aaid: 
"Bven  though,  at  the  time  of  making  his 
contract,  there  are  funds  in  the  treasury 
sufficient  to  meet  the  amount  of  his  claim, 
he  Is  charged  with  notice  that  these  funds 
are  liable  to  be  paid  out  for  municipal  ex- 
penditures before  his  contract  can  mature 
Into  a  daim  against  the  city;  and  If  others, 
whose  claims  have  accrued  subeequent  to 
his,  are  able  to  intercept  these  funds,  he  la 
In  the  same  condition  as  any  creditor  who 
has  dealt  with  one  whose  assets  are  exhaust- 
ed before  he  pr^senta  his  claim."  These 
views  lead  us  to  the  corcluslon  that  the  con- 
tract for  all  the  pipe  fun.Isfaed  by  petitioner 
to  the  city  was  a  complete,  perfect,  and 
valid  contract,  that  the  title  to  such  pipe 
passed  to  the  city,  and  tiiat  the  Income  of 
the  dty  for  the  fiscal  year  1893-94  may  be 
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drawn  npon  for  tts  payment,  !f  ftnj  mch  In- 
come thoe  te.  It  follow*  that  the  city 
treasurer  -warn  Jnatified  In  retoslng  to  pay 
ttiis  varruit»  npon  the  gronnd  that  it  bad 
bem  iMned  wlthont  con^watlon,  and  was 
therefore  toM.  If  the  fact  that  an  election 
was  held,  anthorlztnff  this  ImproTcment  to 
the  dty.  Is  material  to  this  litigation,  such 
tact  must  tend  to  strengthen  the  legality  of 
the  contract  entered  into  between  these  par^ 
ties,  rather  than  wvakeo  It.  The  Jndgment 
appealed  from  la  affirmed. 

We  concnr:  HARRISOIf,  J.;  UcFAB- 
LAND,  J.;  HBN8HAW.  J. 


(U»  Cal.  flO 

PEOPLE  T.  HUBERT.  (Cr.  244.)' 
ISopreme  Coort  of  California.  Dec.  11,  1887.) 
Cuminai.  Law  —  Mckdkr  — I^tbans  DsLoaioxs  — 
iKRcsiariBLB  IMPCLSB— iNSTmDonoxs. 
L  Matters  of  science  la  regard  to  Iwans  4e- 
hisiona,  and  the  possibility  of  one  being  pos- 
lesaed  of  a  mooomauia  such  ss  to  excuse  nlm 
from  pnniAment  for  the  coromisalon  of  crime, 
are  matters  of  fact;  and  courts  should  not  In- 
■tmct  that  cntaln  bell«ta  If  misting  in  defend- 
ant's mind*  wece  Insane  waalons*  aa  matters  of 
law. 

2.  In  a  ease  where  one  accnsed  of  murder  de- 
fended on  the  groond  of  partis!  inssnlty  and  in- 
•ane  deln^ons,  testimoDy  from  his  n^hbors  and 
acqoaintancos  that  they  did  not  Icnow  of  his  io- 
sani^  and  delusions  u  admissible,  as  the  tact 
tiiat  they  did  not  biow  of  baa  deloslons  was  some 
pnuf  that  no  nidi  deltialons  «lsted,  or,  If  it  is 
admitted  that  partial  inssnity  was  shown,  then 
such  evidence  was  admlsHible  to  show  that  as  to 
all  otfier  subjects  the  defeodsnt  was  sane, 

&  Where  one  accused  of  nmrder  defends  opon 
tiie  groood  of  Insane  drturions,  the  delusions,  If 
estaUidied,  must  be  treated  as  tboagh  they  were 
realities,  and  the  defendant  be  judged  accordiog- 
ly- 

4.  Hie  delusion  of  a  bosband  for  sereTal 
months  that  his  wife  was  putting  poison  in  his 
food  is  not  such  a  delusion  as  would  constitute 
a  defense  to  the  charge  ot  mnrder  fbr  UlllDg 
her. 

5.  An  Insane  irresistible  Impulse  Is  no  defense 
to  a  criminal  charge,  when  the  defendant  at 
the  time  of  the  commisrion  of  the  crime  bad  the 
reqniaite  knowledge  as  to  the  nature  and  quality 
of  the  act  and  f>f  its  wrongfulness. 

ft.  Tbe  theory  that  one  possessed  of  an  insane 
drinsion  Is  incapable  of  reasoDlng  npon  that  sub- 
ject, and  should  not  be  Judged  as  though  the  de- 
In^on  were  a  reality.  Is  a  matt«  tut  scTeace,  and 
tiierettire  4^  fact,  npon  wbidi  courts  cannot 
eharge  as  a  matter  ot  law. 

7.  Where  one  charged  with  murdering  his  wife 
defended  on  the  gronnd  that  Be  was  possessed 
of  an  insane  delusion  tliat  she  waa  poisoning 
him.  and  it  was  taken  for  granted  by  ereryone 
that  tbe  charge  against  her  was  groundless,  a  re- 
fusal to  instruct  uat  It  must  be  presumed.  In  fa- 
Tor  of  innocence,  that  the  wife  did  not  attempt  to 
poison  the  defendant,  was  harmless,  as  the  de- 
lusion. If  it  existed,  did  not  constitute  a  defense. 

8.  It  Is  not  rerersible  error  to  define  a  "reason- 
able" doubt  as  a  **fiiir"  doubt 

9.  It  Is  not  rerersible  error  to  use  the  word 
'testimony'*  Instead  of  "evidence"  In  Instructing 
a  jury. 

10.  An  insfmctlon  that  the  iory,  after  weighing 
tbe  evidence,  must  decide  according  to  their  con- 
sdences.  is  not  wrong,  as,  if  tbe  conscience  Is  a 
faculty  distinct  from  the  reason,  yet  they  must 
weigh  tiie  evidence  with  their  reasons,  and  then 
decide  tb«  case  conscientiously. 

ABehsaring  denied. 


In  bank.  Appeal  from  snpeilor  cenrt,  Gal- 
ayeiaB  county;  R.  O.  Rost,  Judge, 

Joseph  Hub^  was  convicted  of  morder  In 
the  flnt  di^ree.  A  motion  for  a  new  trial 
waa  reftued.  From  the  Judgment  of  con- 
Tlctlon  and  the  order  refusing  a  new  trial,  the 
defendant  apiteals.  Affirmed. 

Reddy.  Campbell  ft  Metson  and  F.  J.  So> 
llDsky,  for  appellant   At^.  Gen.  Fttigersld, 

for  tbe  People. 

TEMPLE,  J.  Tbe  defendant  was  convicted 
of  mnrder  In  the  first  degree,  and  appeals 
from  the  Judgment  and  from  an  order  re- 
fusing a  new  trlaL  Tbe  defense  was  In- 
sanity of  the  defendant,  caused  by  excessive 
Indulgence  In  alcoboUc  drinks  for  a  number 
of  years,  inducing  chronic  alcoholism,  through 
which  bis  brain  became  permanently  diseased, 
causing  deluBlons,  and  rendering  blm  Inca- 
pable of  knowing  the  wrongfulness  of  the 
act  for  tbe  commission  of  which  he  stood 
charged.  Tbe  evidence  tended  to  show  that 
he  bad  been  almost  constantly  drunk  for 
some  years,  and  dnrtng  the  last  few  months 
before  tbe  homicide  bad  frequently  declared 
that  his  wife  was  putting  poison  In  his  food, 
and  that  the  poison  caused  sores  upon  bis 
body,  and  he  was  In  the  habit  of  showing 
tbe  sores  In  proof.  He  also  declared  that  a 
dog  had  been  poisoned  by  eating  some  of 
the  food.  He  said  bis  wife  was  a  natural 
bom  criminal,  and  that  the  shape  of  her  head 
Indicated  it  He  fnrtbw  charged  his  wife 
and  her  brother  with  stealing  eggs  and  oth^ 
articles  of  personal  property  from  his  place. 
He  bad  even  attempted  to  have  some  food 
prepared  by  his  wife  analyzed,  and  he  made 
complaint  before  a  magistrate  against  his 
wife  and  her  brother,  and  procured  a  warrant 
for  their  arrest  During  all  this  time  he  was 
on  very  bad  terms  with  his  wife,  and  treated 
her  brutally.  He  wished  to  obtain  a  divorce, 
and  tried  to  Induce  her  to  accept  |oOO  for  her 
share  In  the  community  property.  He  said 
she  had  been  guilty  of  adultery  with  a  person 
whom  he  named,  and  often  declared  bis  in- 
tention to  take  her  life.  On  one  Mcaslon  be 
said  he  would  kill  her  If  It  took  the  ■hbrt 
off  his  back  to  clear  him. 

It  seems  that  he  was  afflicted  with  ecsema* 
which  caused  tbe  breaking  out  of  sores  upon 
bis  body,  which  he  attributed  to  poison.  It 
was  not  claimed  by  any  one  that  there  was 
any  foundation  for  bis  cruel  charges  against 
bis  wife.  On  one  side,  it  was  claimed  that 
they  were  the  offspring  of  malice;  on  the 
other,  that  they  constituted  an  Insane  delu- 
sion which  took  firm  possession  of  his  dis- 
eased Intellect  and  that  tbe  homicide  was 
entirely  caused  by  tlila  partial  Insanity;  for 
the  defense  also  claimed,  and  counsel  In- 
duced the  court  to  charge  the  Jury,  that 
such  waa  their  defense,  and  counsel  here 
contend,  as  port  of  the  defense,  that  In  all 
other  respects  and  upon  all  other  subjects, 
except  as  to  the  subject-matter  oC  the 
Insions,  he  was  perfectly  sane. 
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The  homicide  was  committed  on  the  10th 
day  of  April,  1895.  The  defendant  had  a 
wine  cellar,  and  on  that  day  had  employed 
three  of  hla  neighbors  to  assist  him  In  wash- 
Ing  his  casks  and  to  rack  off  bis  wine. 
Whether  defendant  drank  any  Uquor  on  that 
day  la  not  shown,  expressly  or  at  all,  unless 
from  testimony  showing  that  be  was  nearly 
always  drunk,  and  tiiat  whenever  he  met  an 
acquaintance  where  there  waa  llgoor  he  In- 
sisted upon  thdr  drinking  wltb  him,  we  are 
at  liberty  to  Infer  that  he  did  not  work  all 
the  morning  In  ttae  wine  ctilar  with  three 
acquaintances  without  drinking.  His  wife 
prepared  dinner  for  him  and  his  three  as* 
•Istants,  layh:ff  ont  the  taUe  In  the  kltcb- 
en.  She  placed  upon  the  table  four  {dates 
of  soup,  and  good-naturedly  boasted  to  the 
neighbors  of  Its  quality.  AH  sat  down  and 
commenced  eating  except  the  deceased,  who 
continued  to  busy  nerself  about  the  stove. 
The  defendant  tasted  his  soup  three  times 
deliberately,  and  then  without  a  word  got  up 
and  went  Into  an  adjoining  room,  from  wUch 
be  Immediately  returned  with  a  pistol,  with 
which  he  shot  his  wife  through  the  head. 
She  became  at  once  onconsclous,  and  died 
a  few  bonra  later.  He  said  she  had  put 
poison  In  his  soup,  and  asked  one  of  the  com- 
pany to  taste  It.  He  wanted  It  preserved 
for  examination.  He  then  ordered  them  all 
out  of  the  honse,  and  said  he  would  go  for 
the  doctor.  When  one  of  them  objected  to 
leaving  the  wife  there,  he  said:  "You  can't 
do  anything  for  her.  I  have  brained  her." 
While  they  were  getting  up  his  horse  he 
walked  about  distractedly,  repeating  to  him- 
self, "O  Lord!  What  have  I  doner*  or  some 
eqolTalent  expression.  He  then  went  to 
John  K.  Petty.  Justice  of  the  peace,  and  told 
him  he  had  killed  his  wife,  and  expected 
that  they  would  hang  lilm  for  It  A  few  days 
before  he  had  told  the  same  judicial  officer 
that  he  would  have  to  klU  her,  and,  when 
told  that  he  would  get  Into  trouble,  said  he 
didn't  care  a  damn.  He  then  went  to  the 
constable,  and  gave  himself  ap,  saying  that 
he  had  shot  his  wife,  but  didn't  know  If  she 
was  dead.  He  said  he  took  his  pistol  Intend- 
ing to  make  her  eat  some  of  the  soup,  and  it 
went  off  and  killed  her.  Soon  aftw.  Iiow- 
evOT,  he  said  be  was  not  sorry,  bat  waa  i^ad, 
and  would  do  the  same  thing  again. 

At  the  trial,  at  the  request  of  the  defend- 
ant, the  court  told  the  Jury  that  tlie  defense 
was  partial  Insanity,  otherwise  called  mono- 
mania; and  that  defendant  **was  labwlng 
under  Insane  delusions  wlilch  so  p»meated 
his  reason  aa  to  Incapacitate  him  from  know- 
ing the  difference  between  light  and  wrong, 
as  to  the  acts  charged  In  the  Information, 
and  his  relations  with  the  deceased,  and  her 
actions,  motives,  and  Intentions  towards  him, 
and  that  he  acted  In  pursuance  of  audi  de- 
lusions." Tfae  court  also  Improperly,  but  at 
the  request  of  defendant,  declared  as  law 
certain  medlcfd  opinions  upon  the  pathology 
of  mmtal  ^eaae.  Among  them  this:  "Th% 


law  recognizes  partial  aa  well  as  total  In- 
sanity; that  a  person  may  be  Insane  upon 
cme  or  more  subjecte,  and  sane  as  to  all 
others."  And  again:  "A  man's  mental 
faculties  may  be  in  full  vigor,  but  upon  some 
one  subject  he  seems  to  be  deranged."  etc. 
An  Instruction  waa  also  given  enumoutlng 
and  setting  out  the  spetdal  beliefs  wliich  the 
defense  claimed  constituted  the  delusion 
which  Impelled  the  defendant  to  commit  the 
homlddfl,  and  the  jury  were  told  that  If  the 
defendant  entertained  such  bdlefs,  and  they 
were  unsound,  existing  only  In  his  Imagina- 
tion, then  they  were  insane  delusions,  as  mat- 
ter of  law.  Of  course,  there  Is  no  such  mle 
of  law.  Hattera  of  science  are  always  to 
be  proven,  and  are  treated  as  matters  of 
fact,  and  the  court  should  not  Instract  in 
regsid  to  them.  The  tect  that  these  matters 
are  discussed  In  legal  treatises  or  judicial 
oplnl<ms  does  not  convert  them  Into  prop- 
ositions of  law.  In  some  jurisdictions  there 
la  not  the  same  ottjecUon  to  sudi  Instruc- 
Itons  as  here. 

The  reason  for  empbasldng  the  position 
that  counsel  for  the  defendant  only  claimed 
that  the  defendant  was  Insane  as  to  certain 
matters,  persona,  and  things,  and  that  he  was 
sane  in  all  otiies  respects,  seems  to  be  to 
furnish  a  position  of  advantage  from  whldi 
to  attack  certain  rulings  admitting  la  re- 
buttal the  testimony  of  acquaintances  of  tbe 
defendant  as  to  his  Insanl^.  The  objection 
was  that  the  evidence  did  not  rebut  any- 
thing, because  defendant  did  not  attempt  to 
prove  general  Insanity,  and  the  witnesses 
did  not  pretend  to  know  anything  of  the  al- 
leged delusions.  Of  course,  If  no  such  pmrtlal 
Insanity  existed.  Intimate  acquaintances 
could  know  nothing  of  It.  and  the  fact  that 
they  did  not  was  some  proof  that  defendant 
bad  no  sudi  delusions.  Besides,  as  a  mattw 
of  fact,  the  defoise  did  attempt  to  prove 
g^eral  Insanity,  and  some  of  tlieir  witnesses 
testlfled  as  to  ttae  existence  of  snch  Inaantty. 

And,  if  we  admit  that  partial  Insanl^ 
was  shown,  this  opened  the  door  to  tlie 
prosecution  to  show.  If  It  could,  that  be  was 
In  other  respects  sane.  If  tnsani^  were 
shown,  the  extent  of  it  became  at  once  mate- 
rial, ud,  whra«ver  the  burden  of  showing 
Its  limits  may  have  been,  it  waa  propn  for 
the  prosecution  to  Introduce  evidence  mton 
the  subject  If  the  defendant  had  certain 
qiedal  delusions  which  cmupletely  possessed 
hhn,  but  waa  perfectly  sane  on  all  other  aub- 
Jecta,  as  counsd  claim  was  their  position  at 
the  trial,  then  he  must  be  Judged  as  though 
the  focts  with  respect  to  wlilch  the  delnslona 
existed  wae  real.  McNaghten's  Case,  lo 
Claric  &  F.  200.  I  do  not  find  In  the  record 
any  offer  to  admit  that  in  other  resvecto  tbe 
defoidant  was  perfectly  sane,  and  It  bi  at 
least  doubtful  If  the  defense  could  make  such 
axi  admission.  In  Uils  case  auch  an  admia- 
alon  would  have  been  fatal;  for  there  Is 
nothing  In  the  alleged  deludons  whlcta  wonld 
constitute  a  defensew 
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I  think  the  court  ruled  correctly  in  admit- 
ting the  testimony  of  C.  Burger,  but,  wei-« 
it  doubtful,  we  would  not.  under  any  onai- 
nary  circumstances,  reverse  a  case  upon  such 
a  point  Upon  that  subject  a  very  large  dis- 
cretion la  necessarily  allowed  the  trial  court 

The  fourth  and  fifth  Instructions  were 
properly  refused.  There  is  no  evidence  tend- 
ing to  establish  a  delusion  aa  to  facts  which, 
If  the  facts  had  been  as  he  believed  they 
were,  would  constitute  sncb  jeopardy  as 
would  justify  the  homicide;  and  If  there  had 
been  such  evidence  the  instractlon  aslced  was 
Incorrect  The  fifth  Instruction  asked  con- 
tained propositions  in  regard  to  medical 
science  which  no  court  In  this  state  should 
give. 

The  sixth  instruction  asked  was  properly 
modified.  It  should  have  been  refused  be- 
cause an  Instruction  as  to  ttie  weight  and 
value  of  evidence,  bat  It  also  contained  a 
test  of  responsibility  for  crime  which  was 
incorrect  The  correct  rnle  waB  stated  In 
the  modification. 

Perhaps  the  loudest  complaint  Is  made  ovar 
the  refusal  of  the  court  to  give  Instruction 
&  It  reads  as  follows:  "When  Insanity  is 
set  up  as  a  defease  by  a  person  accused  of 
crime,  in  order  that  the  defense  may  avail 
the  Jury  ought  to  believe  from  the  evidence 
that,  at  the  time  of  the  commission  of  the 
crime,  the  mind  of  the  accused  was  so  far 
affected  with  Insanity  as  to  render  him  in- 
capable of  distinguishing  between  right  and 
wrong  In  respect  to  the  killing,  or,  if  he  was 
conscious  of  the  act  he  was  doing  and  knew 
Its  consequences,  that  he  was.  In  conse- 
quence of  his  insanity,  wrought  up  to  a 
taaaxy  which  rendered  him  unable  to  control 
his  actions  or  direct  bis  movements;  but 
where  the  insanity  consists  of  an  insane  de- 
lusion, the  very  fact  that  he  is  possessed  of 
such  a  delusion  shows  that  he  Is  incapaUe 
of  reasoning  uiwn  that  subject,  otherwise  It 
would  not  be  an  insane  delusion;  and  If  in 
pursnance  and  as  a  part  of  said  insane  de- 
lusion he  should  commit  some  overt  act,  or 
what  would  otherwise  be  a  criminal  act, 
then,  as  a  matter  of  law,  yon  are  instructed 
that  he  Is  unable  to  reason  upon  the  nature 
or  quality  of  the  act  or  to  linow  or  under- 
stand the  wrongfulness  of  the  act"  The 
ruling  is  entirely  justified  1^  the  fact  that 
the  proposed  instruction  Is  partly  upon  the 
weight  and  value  of  evidence,  but  iU  con- 
tains the  proposition  that  an  Insane  irresisti- 
ble Impulse  is  a  defense  to  a  criminal  charge. 
If  this  be  not  a  defense,  then  there  was  no 
attempt  to  make  a  defense  at  the  trial.  The 
very  statement  of  the  defense  if  It  would 
be  regarded  as  an  admission  of  the  facts, 
necessitated  a  conviction. 

This  Involves  also  another  point  made,  to 
wit,  that  the  verdict  Is  against  the  evidence 
Id  which  it  is  contended  there  Is  no  substan- 
tial conflict  It  must  be  held  that  conced- 
ing that  the  act  was  the  offspring  of  an  Ir- 
resistible lny>Dlse,  and  the  impulse  was  Irre- 


sistible because  of  mental  disease,  still  the 
defendant  must  be  held  responsible  If  he  at 
the  time  had  the  requisite  knowledge  as  to 
the  nature  and  quality  of  the  act,  and  of  Its 
wrongfulness.  It  was  so  held  In  People  t. 
Holn,  62  Cal.  120,  and  in  People  v.  Ward,  105 
CaL  335,  38  Pac.  945.  We  do  not  know  that 
the  ImEHiIse  was  irresistible,  but  only  ttiat  it 
was  not  resisted.  Whether  irresistible  or  not 
must  depend  upon  the  relative  force  of  the 
Impulse  and  the  restraining  force;  and  It  has 
been  well  said  that  to  grant  Immunity  from 
pmiishment  to  one  who  retains  sufficient  Intelli- 
gence to  underatand  the  consequences  to  him 
of  a  violation  of  the  law  may  be  to  make  an 
Impulse  Irresistible  which  before  was  not  It 
has  been  [iroposed  as  a  rule  to  leave  It  to  the 
Jury  to  say  whether  the  act  was  the  ofF- 
Bpilng  of  insanity;  meaning,  I  presume, 
whether  the  defendant  woold  hare  commit- 
ted the  act  had  he  not  been  Insane.  There 
are  many  degrees  in  mental  unsoundness. 
Some  cases  could  only  be  detected  by  a  very 
skilled  expert.  Some  cases  of  mental  un- 
soundness might  be  known  only  to  very  Inti^ 
mate  acquabitances,  and  perhaps  by  them 
only  noticeable  imdo-  peculiar  conditions. 
But  however  slight  the  defect,  only  Omnisci- 
ence can  say  whether  the  act  wotild  hare 
been  conunitted  had  the  taint  not  existed. 
It  Is  an  imiH^cticable  rule.  It  Is  said  the 
Impulse  Is  Irresistible  because  of  the  Impair- 
ment of  the  emotional  part  of  the  intellect; 
the  will  power  Is  destroyed  or  weakened. 
No  one  contends  that  the  legal  test  Is  per- 
fect; doubtless  It  Is  far  from  being  so.  But 
when  the  will  power  Is  weakened,  although 
the  mentality  is  not  at  all  or  sUghtly  Impair- 
ed, the  fear  of  punishment  must  be  of  some 
value  as  a  restraint  and  the  class  of  people 
referred  to  need  that  restraining  Infiiience 
most.  Lord  Bromwell,  in  a  discussion  of 
this  subject,  related  the  case  In  which  a  wit- 
ness, to  prove  that  a  i»-isoner  was  so  afflict- 
ed, related  that  he  had  once  become  violent 
and  killed  a  cat,  and  said  he  believed  tlie 
Impulse  could  not  be  resisted  by  the  defend- 
ant His  lordship  asked  If  he  thought  he 
would  have  killed  the  cat  If  a  policeman 
had  been  present  The  witness  answered, 
"No."  His  lordship  then  said  he  supposed 
the  Impulse  was  Irresistible  only  In  the  ab- 
sence of  a  policeman.  There  are  doubtless 
some  cases,  like  that  of  Hadfield,  27  Howell, 
St.  Tr.  1281,  in  which  the  fear  of  punish- 
ment does  not  restrain;  but  where  the  rule 
works  manifest  Injustice  the  unfortunate  de- 
fendant Is  In  some  way  saved  from  punifli- 
ment  In  the  Guitoau  Case,  1  Mackey,  4!)S. 
to  show  whether  the  act  charged  was  tlie 
offspring  of  mental  disease  or  of  natural  pas- 
sion, the  prosecution  was  allowed  to  show 
that  the  accused  had  always  been  malicious 
and  brutal;  In  other  words,  to  show  any 
other  delinquency  of  which  he  bad  been 
guilty  which  would  tend  to  show  that  he 
was  bad  enough  to  commit  an  act  so  atro- 
cious from  natural  paaslon.  1  think  onr  rule 
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more  htunaiM^  mora  vorQiy  oC  a  clTlilzed 
people. 

The  refusal  of  the  court  to  lnBtmct  the 
}iii7  that  It  most  be  presumed,  in  favor  of 
Innocence,  that  Mrs.  Hubert  did  not  attempt 
to  poison  defendant,  could  have  done  no 
harm.  It  was  evidently,  as  already  said, 
taken  for  granted  by  every  one  that  the 
charge  was  false;  and  besides,  the  ddoalon, 
if  it  existed,  did  not  constltnte  a  defense  un- 
der the  admitted  facts  of  this  case.  To  tell 
the  jury  that  a  reasonable  doubt  is  a  fair 
doubt  is  to  give  an  explanation  that  does 
not  emAaln.  It  teflms  to  me  the  first  phrase 
is  the  one  most  easily  comprehended,  but  the 
Jury  could  not  conclude  that  It  was  taken 
back  by  the  meaningless  phrase.  The  criti- 
cism opoo  the  use  of  the  word  "testimony" 
Is  answered  by  Mann  v.  HIggins,  S3  C&L  89, 
S8  Pae.  aoe.  There  was  nothing  wrong  In 
telling  the  Joty  that,  after  weighing  the  evi- 
dence, they  most  decide  according  to  their 
consciences.  Of  course,  they  must  consider 
the  evidence  by  the  use  of  their  reasons; 
and,  if  we  consider  the  conscience  a  distinct 
faculty,  they  could  not  weigh  the  evidence 
In  their  consciences,  but  they  could  weigh 
the  evidence  and  decide  conscientiously,  and 
that  Is  what  they  were  told  to  do.  Several 
other  points  are  made  which  I  do  not  think 
it  worth  while  to  discuss.  They  have  been 
carefully  considered,  and  I  do  not  think  they 
call  for  a  reversal. 

In  view  of  what  has  been  said,  It  Is  mi- 
necessary  to  consider  further  the  point  that 
the  verdict  Is  against  the  evidence.  In  addi- 
tion to  what  has  been  suggested,  there  was 
evidence  which  would  have  justified  the  Jury 
In  concluding  that  the  defendant  was  not  at 
all  insane,  and,  even  If  be  were  partially  In- 
sane, yet  the  criminal  act  was  not  the  off- 
spring of  such  Insanity,  but  of  the  natural 
passions  of  the  defendant.  The  Judgmeid: 
and  order  are  afilrmed. 

We  concur:  BEATTT,  a  J.;  HBNSHAW, 
J.;  McPARLA-VD.  J.;  HARRISON,  J.;  GA- 
ROUTTE,  J.;  VAN  FLEET,  J. 

019  Cal.  264) 

LTLES  V.  PERRIN.   (Sac.  2S3.)> 
(Sapreme  Coort  of  Cblifoniia.   Dec.  14,  1897.) 

PoHinVB  DaMAOSS— IW8TBDCTIOS8. 

Id  an  actios  in  which  puoltive  damages  were 
aslnd  the  court  instructed  that  "in  any  action  for 
the  lireach  of  an  obligation  not  arising  upon  con- 
tract, where  the  defeudant  has  been  guilty  of  op- 
pression, fraud,  or  oialice,  actual  or  presumed, 
the  Jury,  in  addltioQ  to  the  actual  damages,  may 
give  damages  tor  the  sake  of  example,  and  by 
way  of  punishing  the  defendant."  Ueid  that,  aft- 
er such  instruction  had  been  idven,  defendant 
was  entitled  to  an  inBtniction  that  "a  tort  com- 
mitted by  mistake  in  the  assertion  of  a  supposed 
right,  or  without  any  actual  wrong  intention,  and 
without  Bucb  reditesaness  or  negligence  as  evin- 
ces malice  or  conscioas  disregard  of  the  rights 
others,  wUl  not  warrant  the  giving  of  puol- 
ttn  daioages." 

iBehearlug  denied. 


Department  2.  Appeal  from  superior  court 
Fresno  county;  H.  W.  RIsiey,  Jnt^. 

Action  by  E.  C.  Lyles  against  EL  B.  Per- 
rln.  From  a  Judgment  in  favor  of  i^ntiff, 
and  an  order  denying  a  new  trial,  defendant 
appeals.  Reversed. 

Harris  ft  Hubbard  and  J.  R.  Klttrull,  tan 
aweUant  M.  K.  Harria,  tor  ittpondeat 

McFARLAND,  J.  This  Is  an  action  for 
damages.  The  Jury  returned  a  vftrdict  In 
the  som  of  $1,500,  for  which  amount  Judg- 
ment was  entered  Ut  favor  of  plaintiff,  and 
from  the  Judgment  and  order  deDjinc  a  new 
trial  the  defendant  appeals. 

Plaintiff  purchased  a  tract  of  land  from  de- 
fendant, together  with  a  certain  water  right 
appurtenant  Qiereto;  and  it  is  averred  In  the 
complaint  that  afterwards,  and  before  the 
deed  was  recorded  which  defendant  made  to 
plaintiff  of  the  land  and  water  right,  the  de- 
fendant sold  and  granted  away  said  water 
right,  and  had  it  canceled  and  severed  from 
the  land;  and  damages  are  asked  for  these 
acte.  It  Is  averred  that  the  defendant  did 
"cause  the  water  right  on  said  lands  to  be 
canceled,  and  did  sell  and  convey  the  same 
away  from  plaintiff,  to  his  great  damage," 
and  that  this  was  done  "willfully,  without 
any  right  whatsoever,  from  wanton  motives, 
with  reckless  disregard  to  the  rights  of  plain- 
tiff, and  without  plaintiff's  consent  and 
knowledge,  and  under  clrcnmetancea  of 
great  hardship  and  oppression  to  plaintiff." 
It  was  averred  and  contended  by  defendant 
that  the  granting  and  cancellation  of  the  wa- 
ter right  occurred  inadvertently,  and  without 
any  Intent  to  oppress  plaintiff,  or  malicious- 
ly Injure  him.  The  evidence  as  to  the  ac- 
tual damage  suffered  by  plaintiff  on  account 
of  the  said  acts  of  defendant  was  conflicting; 
and  the  question  whether  or  not  he  was  en- 
titled to  punitive  damages  was  therefore  ma- 
terial. The  court  recognized  the  material- 
ity of  this  question  by  giving  of  Its  own  mo- 
tion Instruction  No.  Q,  which  la  as  follows: 
"In  any  action  for  the  breach  of  an  obliga- 
tion not  arising  upon  contract,  where  the  de- 
fendant has  been  guilty  of  oppression,  fraud, 
or  malice,  actual  or  presumed,  the  jury,  in 
addition  to  the  actual  damages,  may  give 
damages  for  the  sake  of  exam^e,  and  by 
way  of  punishing  the  defendant;**  and  this 
was  the  only  instruction  given  by  the  court 
upon  the  subject  of  punitive  damages.  The 
defendant,  however,  asked  some  instructions 
upon  this  subject,  whicb  were  refused.  In- 
struction 15  asked  by  the  defendant,  by 
which  the  court  was  requested  to  Inatmet  the 
Jury  substantially  that  there  was  no  evidence 
in  the  case  which  would  warrant  any  puni- 
tive damage,  was  proi)eriy  refused.  We 
think  that  defendants  Instruction  No.  2i  was 
also  properly  refused.  There  were  also  some 
other  instructions  upon  this  subject  asked  by 
defendant,  which  were  properly  refused,  be- 
cause they  contained  too  narcow  ti  atateinMit 
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of  tbe  principle  iq;K>n  vhldi  pnnltlTe  dam- 
aces  may  be  ^ven.  Bnt  biatnictkut  No.  2B 
asked  by  defendant  was  a  correct  ■tatemtot 
of  tbe  law  upon  the  subject,  and  under  llie 
cfrcomstances  of  this  case  defendant  waa  en> 
titled  to  bave  H  given.  It  to  as  foBows: 
"A  tort  committed  by  mistake  In  the  aaser^ 
tlon  of  a  snppooed  right,  or  wttboat  any  ac- 
tual wrong  Intention,  and  without  such  redk- 
lessness  or  negligence  as  erlncee  malice  or 
conscloos  dlsregaid  of  the  rights  of  otbm^ 
will  not  warrant  the  giving  of  [nmltlTe  dam- 
ages.** Tbe  aTermoitB  of  tbe  conytolnt^  and 
tbe  <mo  Instmctlon  given  tlie  ooort  of  Its 
own  motion,  above  quoted,  ivon  tbe  subject 
of  inmltlTe  damages,  presoited  that  sobject 
to  tbe  Jury,  and  tbe  defendant  wis  entitled 
to  bave  tbe  Jury  fiOrly  Instmcted  as  to  tbe 
genoal  princlide  of  the  law  which  gorems 
tbe  nutter  of  punltlre  damages.  For  this 
reason  tbe  Judgment  most  be  reversed. 
Judgment  and  order  denying  motion  for  a 
new  trial  are  reversed,  and  cause  remanded. 

We  concur:   TEMPLE!,  J.;  HENSHAW,  X 


OU  Cal.  m) 

LINDLEY  T.  PAT  et  al.    (L.  A.  267.) 
(Supteme  Court  <d  California.  Sec.  IS,  1887.) 

PLSADINO— BSOEBHB  — CoiTTHACrr   TOR  S*LB  OF 
Ra&L  iiSTATt— COHIIISBION  VOS 

1.  An  objection  to  a  complaint  upon  a  contract 
of  enqdoyment  that  It  ia  ambiffuoua  or  uncertain 
as  to  the  terms  of  the  employment  is  not  raised 
hy  a  general  demurrer. 

2.  A  real-estate  broker  in  a  complaint  alleged 
tiiat  defendants  emplojed  him  to  aeU  tbelr  lands, 
and  agreed  to  pav  him  a  reasonable  compensa- 
tion on  sale,  on  temu  satisfactory  to  tbem;  that 
be  found  a  purchaser;  that  defendants  agreed 
in  writing  to  sell  to  him,  and  to  pay  tiie  plain- 
tifif  his  commiaaion;  and  that  defendants  with- 
out cause  refused  to  carry  out  their  agieemmt, 
and  returned  to  the  purchaser  his  note  put  up  as 
a  forfeit.  The  erldence  showed  that  plaintilF 
called  npon  defendants  with  a  prospectiTe  pur- 
chaser, and  that  a  eoDdldonal  bai^ain  was  struck, 
In  which  the  defendants  agreed  to  pay  plaintiff  a 
conunission  out  of  the  Qrst  money  received,  but 
tiiat  the  defendants  required  time  to  consult  their 
attorney  before  delivering  the  memomnnum  of 
tbe  agreement,  and  afterwards  refused  to  go  on 
with  the  trade,  giving  back  to  the  purchaser  a 
dieck  for  $600  he  had  given.  Tlie  agreement 
was  sigDed  by  tbe  defendants,  but  by  no  one 
else,  arid,  that  the  evidence  did  not  support  the 
allegations  In  tbe  complaint 

3.  The  memorandum  between  a  vendor  and 
vendee  provided  that  the  vendor  was  to  furnish 
an  abstract,  and  allow  the  vendee  five  days  to  ez< 
amine  it;  to  pay  tbe  broker  the  regular  commis- 
sion "out  of  the  first  money  received."  It  was 
also  stipulated  that  if  the  title  failed  tiie  contract 
was  void,  and  tiie  broka  should  return  the  first 
payment  to  the  vmdee.  If  tbe  vendee  failed  to 
make  tbe  subsequent  payments  according  to  the 
agreement,  the  broker  was  authorized  to  de- 
cure  his  first  payment  forfeited.  The  writing 
was  sijEued  by  tbe  vendor,  but  not  by  the  ven- 
dee, ^e  vendor  refused  to  go  on  with  the  trade, 
and  gave  back  to  the  vendee  the  first  payment 
Hdd  not  to  show  a  right  of  recovery  in  the 
turoker.  as  tbe  sale  must  be  completed,  and  the 
aMHwy  paid  by  the  veude^  before  the  broker's 
commisrion  became  due. 


Department  &  Appeal  tnm  snpwlor 
coort,  Los  Angeles  county;  J.  W.  McKln- 
ley*  JTodge. 

Action  by  Samnd  K.  Llndley  against  lOon 
Q.  Fay  and  another.  From  a  judgment  for 
plalntUf,  tbe  defendants  appeal.  Bevrased. 

J.  S.  Chapman,  for  appellants.  Mnrpbjr  ft 
OottsfOialk,  for  respondent. 

TBHFLB,  J.  TUB  action  waa  Iffoi^t  to 
recover  a  brier's  commtoslon  for  the  sale 
of  real  estate.  Tbe  compl^nt  charges  that 
on  or  about  April  17,  1^1,  defendants  em- 
ployed plaintiff  to  sdl  certain  lands,  and 
agreed  to  pay  him  n  reasonalde  compensa- 
tion for  hta  services,  provided  be  sbonld  sno* 
ceed  In  sdllng  tbe  same  on  terms  Batlsft«- 
tory  to  defendants.  It  Is  tiien  averred  that 
be  fonnd  a  porctaaaer  oo  tbe  IStta  of  April. 
18M,  who  was  ready,  wUUng,  and  able  to 
pm-ebase  on  terms  satlsf  actocy  to  defend- 
ants. The  purchaser.  J.  B.  Oarr,  on  that 
day  entered  Into  an  agreement  In  writing 
with  defendants  wberet^  tliey  agreed  to  sell 
the  land  for  |S6,000.  and  In  said  wrltlnc  de- 
f  otdants  also  agreed  to  pay  plaintiff  the  rev* 
nlar  commissions  out  ot  tito  first  moneys  re- 
ceived. Tbsa  ftdlows  am  allegation  tbat  de- 
fmdanta,  without  cause  or  exense,  refused 
to  carry  out  tb^r  agreement  with  Oarr,  but 
retnmed  to  Can  hto  note  tm  VSM,  which  had 
been  put  np  by  him  as  a  forfeit;  also  that 
tbe  regular  commission  for  finding  a  pnr^ 
cbaser  for  a  lot  of  tbe  Und  and  description, 
and  f c«  the  purchase  prices  afimaald,  Is  ^0(^ 
which  to  a  reaaonable  compmsatlon  for  tbe 
service.  A  general  demurrer  waa  Interposed 
to  tbe  complaint,  and  nndo:  It  defendants 
now  attempt  to  raise  tbe  point  that  the  com- 
plaint to  amblgnous  or  uncertain  aa  to  tbe 
terms  of  the  employment  Tbto  objection, 
however,  to  not  raised  by  a  general  demnr^ 
rer. 

The  defendants  denied  the  employment; 
tbat  any  services  were  rendered  by  plaintiff; 
that  any  sale  waa  made  to  Carr;  and  also 
that  any  written  contract  was  executed  in 
which  they  agreed  to  pay  plaintiff  commie* 
slons.  Bnt  tbe  defendants  admit  tbat  on  the 
17tb  of  April,  1891*  plaintiff  came  to  defend- 
autii  with  J.  B.  Oarr  tor  the  pretended  pur- 
pose of  purchaalng  the  proper^,  and  did  enr 
ter  Into  negotiations  for  that  purpose,  and 
did  attempt  to  procure  an  agreemrat  tnm 
defendants  that  they  would  pay  him  a  com- 
mission In  the  event  of  a  sale  to  Oarr.  Bnt 
defendants  deny  tbat  tbey  entored  Into  any 
agreement  in  writing,  or  Into  any  ktaid  of  an 
agreement,  to  pay  commissions,  except  in 
case  of  a  sale,  and  that  was  not  in  writing 
and  did  not  bind  the  defendants.  They 
then  aver  tiiat  no  sale  was  ever  made  to 
said  J.  B.  Oarr.  Tbe  evidence  ahows  no  val- 
id agreement  emplt^ing  plaintiff  to  find  a 
purchaser  npon  tiie  terms  set  out  in  tbe 
complaint  There  waa  in  fact  no  agreement 
in  writing  by  which  plalntlfl  was  employed 
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to  negotiate  s  sale  fai  an^  terma  whaterer. 
The  statute  of  frauds  la  pleaded,  and  one 
question  here  la  whether  a  contract  has  been 
made  out  under  aection  1621  of  the  Code  of 
ClTll  I^cedure. 

It  appears  that  plalntUf  called  upon  de- 
fendante,  with  J.  E.  Oarr,  on  the  17th  of 
April.  18M,  to  ascertain  If  the  prc^erty  was 
for  sale,  and  for  what  price  and  upon  what 
terms.  They  were  Informed  by  Mr.  Fay 
that  he  would  sell  for  936,000,  Mr.  Garr  re- 
pUed  that  he  had  understood  that  the  prop- 
erty could  be  hod  for  982,000,  and  he  would 
consider  the  matter.  The  next  day  the  two 
colled  again,  and  then  an  agreement  was 
reached,  which  was  reduced  to  writing  and 
signed  by  the  defendants.  The  contract  ma 
in  form  Inter  partes.  The  price  to  be  paid 
was  ¥36,000;  f  SOO  was  to  be  paid  on  signing 
the  contract,  $3,600  on  delivery  of  deed,  and 
982,000^  with  Interest,  10  years  after  the  ex- 
ecution of  the  deed.  Defendants  were  to 
furnish  an  abstract,  and  agreed  "to  allow  the 
party  of  the  second  part  five  d^  to  exam- 
liw  same  after  certificate,  abstract  of  title  Is 
dellTered;  and  further  agree  to  pay  as  a 
commission  to  said  S.  K.  Llndley  the  sum 
of  regular  commissions  dollars  out  of  the 
first  money  recelred."  The  parties  of  the 
first  part  agreed  to  deliver  to  the  party  of  the 
second  part,  within  five  days  after  tiie  de- 
livery of  the  abstract,  a  hargain  and  aale 
deed  conv^ng  the  property  free  and  dear 
of  all  Incumbrances.  It  was  also  stipulated 
tlut,  If  the  title  failed  to  prove  good,  the  eon- 
tract  was  void,  and  Llndley  should  return 
the  first  payment  to  Carr.  If  tiie  party  of 
the  second  part  failed  to  make  the  remaining 
paymenta  according  to  the  agreemrait,  Llnd- 
ley was  "authorised  and  empowered  to  de- 
clare aald  payment  forfeited  without  re- 
course." It  was  nowhere  provided  that  Oarr 
should  execute  a  note  or  mortgage  for  tho 
deferred  payment  of  ¥32,000,  lUthough  an 
absolute  deed  was  to  be  d^vered  at  once. 
This  writing  was  sl^ed  by  defendants,  but 
not  by  Carr;  and,  according  to  Llndley's 
testimony,  was  handed  to  Oarr,  who  handed 
to  Mr.  Fay  a  check  for  9600.  Mr.  Fay  de- 
nies that  the  paper  was  handed  to  Carr,  or 
that  tiiere  was  any  understanding  that  It 
was  delivered.  He  also  claims  that  he  un- 
derstood that  Oarr  was  to  sign  it,  and  that 
either  it  should  be  executed  In  duplicate,  so 
that  each  party  should  have  a  copy,  or  that 
Llndley  should  retain  It  for  both  parties. 
Upon  ttds  matter  the  court  found  in  favor 
of  the  plalntlfF.  This  finding  Is  attacked  as 
not  supported  by  the  evidence. 

All  agree  that  almost  as  soon  as  the  de- 
fendants had  signed  the  writing,  and  before 
they  bad  separated,  Mr.  Fay  stated  that  he 
did  not  like  the  provision  by  which  the  pay- 
ment of  the  entire  sum  of  $32,000  was  de- 
ferred ID  years.  He  desired  annual  pay- 
ments. After  some  discussion  Mr,  Carr  as- 
sented to  the  change,  and  attempted  to  alter 
the  instrument  accordingly.   He  found  dlf- 
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flcnlty  In  w^akt"g  the  diange,  and  said  he 
would  fill  out  a  new  blank.  Mr.  then 
took  the  one  he  had  signed  and  threw  It  into 
the  fireplace.  The  new  one  was  filled  out, 
embodying  the  changes.  The  defendant 
signed  that  also.  Whoi  signed,  however, 
Mr.  Fay  put  It  Into  his  pocket,  and  said  he 
desired  to  ctmsult  an  attorney  before  he 
delivered  it,  and  promised  to  meet  the  other 
parties  the  next  morning  at  Mr.  Llndl^s 
office.  Mr.  Carr  made  no  objection  to  this 
course.  On  the  next  day  the  defoulattts  re- 
fused to  go  on  with  tiie  trade. 

There  was  no  written  omtract  of  employ- 
ment, and  th»e  la  no  note  or  memorandum 
of  any  such  ctrntract,  imless  the  reference  to 
commissions  in  the  writing  signed  by  the  de- 
fendants, as  above  stated,  oonstltnted  such 
memorandum.  Waiving  the  question  wheth- 
er such  a  contract  was  executed  so  u  to 
bind  the  partlo,  or  conceding  that  It  was, 
the  contract  whl^  It  tends  to  prove  Is  iwt,  so 
far  as  concerns  the  compensation,  the  con- 
tract which  is  averred  In  the  compilalnt 
Only  eae  contract  Is  averred,  and  that  la  to 
find  a  purchaser  upon  terma  sattefbctory  to 
the  defendanta,  tot  which  plalntUf  was  to  be 
paid  a  reasonable  compensation.  The  state- 
ment aa  to  the  contente  of  the  wrlthig  be- 
tween Carr  and  defendants  Is  a  mere  recital 
In  an  allegation  showing  that  Garr  contract- 
ed to  purchase  on  terms  satlsfktctory  to  de- 
fendants. It  does  not  h^  out  or  vary  the 
avermrat  as  to  employment 

Ignoring  the  anestlon  as  to  the  pleading, 
however,  the  evidence  shows  no  right  of  ac- 
tton  In  the  pl^tlff.  It  tends  to  show  an 
agreement  to  pay  commisirions  out  of  the  first 
mon^  received,  and  no  money  has  ever  been 
received.  Under  such  a  contract,  the  broker 
Is  not  entitled  to  compensation  when  he  finds 
a  purchaser  ready,  willing,  and  able  to  pur- 
chase on  the  prescribed  terms.  There  must 
be  a  sale  and  a  first  payment  to  oitiOe  him 
to  recover.   It  la  so  nominated  in  the  bond. 

It  we  assume  that  It  Is  a  case  In  which  the 
defendants  have  agreed  to  pay  out  of  a  speci- 
fied fund,  and  that  the  right  to  recover  Is 
based  upon  the  fact  that  It  Is  because  of  the 
wrongful  act  of  the  defendante  that  there  Is 
no  such  tnnd.  It  does  not  appear,  eltha>  from 
the  plwdlngs  or  the  evidence,  that  a  flrat 
payment  could  have  been  received  by  the  de- 
f^idants.  It  was  stipulated  In  the  alleged 
agreement  that  If  the  title  proved  bad  the 
contract  of  purchase  should  be  void.  Oarr 
never  accepted  the  title,  and  it  was  not 
shown  to  be  good.  If  the  sale  failed  because 
the  title  was  defective  there  would  be  no  first 
payment,  and  the  plaintiff  coidd  recover 
nothing. 

But  the  alleged  contract  was  never  execut- 
ed so  as  to  bind  any  one.  It  Is  not  necessary 
to  repeat  the  acts  which  it  Is  claimed  consti- 
tuted a  delivery.  They  were  certainly,  at  the 
best,  equivocal,  and  the  parties  separated, 
mutually  agreeing  that  no  contract  had  been 
executed;  that  Fay  was  to  consult  his  law- 
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Tcr,  ttd  tbflif  wen  to  meet  on  Oie  next  day 
to  dose  the  matter.  There  was  tberefue  do 
■al^  and  aooordlng  to  llie  tnnu  of  the  con- 
tract  of  employment,  If  we  concede  that  one 
waa  proven,  the  plaintiff  was  entitled  to  noth- 
ing. Had  the  affreemut  been  the  ordinary 
one  that  the  broker  la  entitled  to  hla  commla- 
aloDB  when  be  fnmlahea  a  purchaser  able, 
readT,  aitf  willing  to  tray.  It  might  be  argued 
that  the  memocandnm  was  anffldent  to  sat- 
isfy the  atatate  of  frauds,  even  thouKh  the 
contract  of  purchase  was  not  so  executed  as 
to  bind  the  parties. 

The  note  or  memorandum  need  not  be  a 
omtract  or  a  writing  Intended  by  the  parties 
as  an  obllgatloo,  but  only  a  note  or  memoran- 
dum thereof  signed  by  the  party  to  be  char- 
ged. Under  such  a  contract  as  was  made  in 
this  case,  there  must  have  beoa  a  sale.  The 
tenna  ot  the  pR^tosed  sale  were  not  agreed 
open  In  any  ooatract  between  the  broker  and 
the  seller,  except  that  they  were  to  be  satis- 
factory to  the  seller,  and  the  commlsaiona 
were  to  come  out  of  the  first  money  paid. 
Under  sncb  dicnmstancea,  a  retuaal  of  the 
vendor  to  complete  a  sale  which  he  at  first 
•aid  was  satisfactory  did  not  make  bim  liar 
bl&  H«  did  not  Und  himself  to  his  brokw 
that  he  would  sdl  at  all,  and  his  fidlnre  to 
complete  the  sale  did  not  give  plaintiff  a  right 
at  action,  Kven  bad  the  wilting  been  da- 
Urered,  it  Is  Questionable  whether,  under  the 
drcumstancea  of  this  case,  the  defendants 
might  not  bsTe  rescinded  with  the  amsent  of 
the  vendee,  and  thus  have  defeated  the  claim 
of  plaintiff.  ApparOiUy  Carr  now  acqnl* 
eacea  In  the  rescission.  He  la  not  Insisting 
upon  the  sale,  and  there  was  testimony  to  the 
effect  that,  falling  to  get  thla  property,  he  In- 
Tcsted  disewhcre.  The  order  Is  reTaraed,  and 
ths  eanae  remanded. 

We  concur:  HENSBAW,  J.;  McFAR* 
LAND,  J. 
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(Sopreme  Gonrt  of  GaUfoimla.   Dee.  0.  1897.) 

AmAi.— TaAnoaiR— laroHKAii  CsnTnrio&Ta— 
AXBHOMiirT—Juoeinirr  Roll— Ouission. 

1.  Where  the  certificate  to  the  transcript  on 
an>eal  is  iDformal,  appellant  will  be  allowed  to 
amend,  tboo^  the  time  for  filing  the  transcript 
has  enlred. 

2.  Where  portions  of  a  judgment  roU  have 
been  omitted  from  the  record,  respondent  should 
not  move  to  dismiss,  but  should  notify  appellant 
of  his  exceptions  at  leaat  five  days  befwre  the 
hearing  of  the  aK>eal. 

Department  2.  Appeal  from  superior  court, 
dty  and  county  of  San  Francisco;  J.  IL 
Tnratt,  Judge. 

Action  ^  W.B. HeUings  and  others  against 
Henrietta  Dural  and  others.  From  a  Judg^ 
ment  tm  defoidanta,  plaintiffs  aroealed.  De- 
fendants move  to  dismiss  the  appeal.  De- 


T.  M.  Osmont  and  Ohaa.  H.  Tnbba,  for  ap- 
pellants. Houy  8.  Foote  and  SIdnegr  U. 
Tan  Wyek,  Jr.,  fx  respondents. 

TBBfPLO,  J.  This  Is  a  motion  to  dismiss 
the  appeal  ficom  the  Judgment,  on  Ihe  ground 
that  the  time  for  filing  the  transcript  on  ap- 
peal has  expired,  and  no  transcript  has  been 
filed,  and  because  the  pretended  record  which 
waa  filed  contalna  no  copy  of  the  Judgmrat 
nlL 

The  first  ground  Is  based  upon  the  Informal 
certlfleate  to  the  transcript  The  appelant 
haa  produced  a  proper  certlfleate,  whldi  we 
titUnk  be  ahonld  be  allowed  to  add  to  hla  rec> 
ord.   Thla  disposes  of  the  first  point 

Tbe  ohJectlon  that  some  portions  of  the 
Judgment  nM  have  been  omitted  Is  not  a 
ground  for  the  dismissal  of  an  appeaL  The 
remedy  of  the  reapondent  In  such  caae  la  to 
notify  the  appellaat  of  his  acoepttons,  at 
least  five  daya  before  the  bearing  of  the  ap- 
peal, under  rule  15  of  this  court  The  appe- 
lant will  then  hare  an  twortunlty  to  supidy 
the  papera,  and,  falling  to  do  so,  must  take 
the  rlak  of  having  his  appeal  dismissed.  Ap- 
pellant la  allowed  to  amend  the  certificate 
to  the  transcript  and  tlwreupon  the  motion 
to  dlwnlM  la  denied. 

We  concur:  BDATTZ,  a  J.;  UcFAB* 
LAND,  J. 
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SAN  FHANOISCO  BRIDGE  CO.  t.  DUM- 
BABTON  LA.ND  &.  lUFROVBMENT 
GO.   (S.  F.  78.)  1 

(Supreme  Ootirt  of  California.    Dec.  14.  189T.) 

BrIAOH  or  CORTBACT— RXSCIBBIOS — BVIDBMOB. 

1.  Plaintiff  agreed  to  bnlld  a  levee  between 
Hay  and  Octobw  8O0i,  and  defendant  agreed  to 

Eay  $21,500,  "fifty  (50)  per  cent,  of  said  sum  to 
e  paid  la  monthly  payments  as  tbe  work  pro- 
gresses, in  amounts  proportioned  to  the  amount 
of  work  and  labor  done."  Defendant  defaulted 
in  all  monthly  payments  except  $2,000  paid  in 
August  for  June  and  July,  and  continnally  prom- 
ised to  make  payments.  October  l7th  the  amount 
due  on  the  month^  InstaUmeota  was  determin- 
ed, and  plaintiff  men  notified  defendant  that, 
unless  such  payment  was  made  by  October 
30th,  the  work  would  be  abandoned;  but  defenS- 
ant  made  no  payment  and  October  gist  plaintiff 
elected  to  treat  the  contract  as  at  an  end,  and 
refosed  to  proceed  farther  with  ibe  work.  Hdd, 

Slaintiff  could  recover  the  value  of  the  work 
one  by  him,  less  tbe  $2,000,  tbon^  the  levee 
was  of  no  present  valoe  to  defendant,  and  he  had 
snstalned  loss  from  the  fact  that  It  was  not 
completed  within  the  time  specified  in  the  con- 
tract 

2.  EMdenee  that  defendant  Informed  plaintiff 
that  it  was  important  that  the  levee  dionld  be 
completed  within  the  time  qiedfled  in  the  eon- 
tract  was  inadmissible. 

Beatty,  0.  J.,  and  Temj^  and  Henriiaw,  33^ 
dissenting. 

In  bank.  Appeal  from  superior  court,  dly 
and  county  of  San  Francisco. 

Action  by  the  San  Francisco  Bridge  Com- 
pany against  the  Dumbarton  land  &  Im- 
pioTement  Company,   From  a  Judgment  fw 
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plaintiff,  and  from  an  order  denying  &  new 

trial,  defendaiit  appeals.  Affirmed. 

John  H.  Durst,  for  appellant  T.  0.  Coogan 
and  B.  Percy  Wright,  for  reqrandent 

McFARLAND,  J.  This  Is  an  appeal  by  the 
defendant  from  a  money  Judgment  In  faror 
of  plaintiff,  and  from  an  order  denying  a  new 
trial.  Each  party  ta  a  corporation.  The  ac- 
tion IB  brought  to  recover  upon  a  quantum 
meruit  for  certain  work  done  hy  the  plain- 
tiff npon  a  ICTee  on  the  land  of  defendant, 
and  for  cerbiln  materials  furnished  by  plain- 
tiff, and  used  in  said  leree.  It  was  averred 
that  said  work  and  materials  were  reasona- 
bly worth  the  anm  of  $15,000:  that  defoad- 
ant  has  paid  thereon  12,000,  and  no  more; 
and  that  there  is  due  the  sum  of  $13,000,  for 
which  Judgment  Is  prayed.  At  the  trial  there 
was  a  stipulation  as  to  what  the  actual  value 
of  the  said  work  and  materials  was,  and.  In 
accordance  with  said  stipulation.  It  was 
found  to  be  $0,983;  and,  deducting  the  $2,000 
paid,  Judgment  was  rendered  for  plaintiff  for 
$7,883.  This  finding  was  amply  sustained 
by  the  evidence,  and  the  Judgment  was  cor- 
rect, unless  a  certain  special  defense  set  up 
by  defendant  can  be  maintained.  The  an- 
swer sets  up  as  a  special  defense  that  the 
said  work  was  done  by  plaintiff  under  a  spe- 
cial written  contract  entered  Into  by  the  par- 
ties on  the  22d  day  of  April,  1892,  by  which 
It  was  covenanted  by  the  plaintiff  that,  "In 
consideration  of  the  promise  of  said  party  of 
the  second  part  hereinafter  set  forth,"  It 
would  build  and  construct  for  the  defendant 
a  certain  levee  In  front  of  certain  lands  of 
the  defendant,  the  levee  to  be  constructed  of 
a  certain  size,  and  In  a  certain  manner,  and 
to  be  about  28,000  feet  long.  In  considera- 
tion of  the  covenants  of  the  plaintiff,  the  de- 
fendant agreed  to  pay  It  the  sum  of  $21,500, 
"fifty  (50)  per  cent,  of  said  sum  to  be  paid  In 
monthly  payments  as  the  work  progresses. 
In  amounts  proportioned  to  the  amount  of 
work  and  labor  done  and  material  furnished 
and  used  about  said  work  at  the  time  such 
payments  are  made";  the  balance  to  be  paid 
after  the  work  should  be  completed.  The 
work  was  to  be  done  "between  the  Ist  day 
of  May,  1892,  and  the  30th  day  of  October, 
1892."  The  plaintiff  commenced  the  con- 
struction of  the  levee  on  the  10th  day  of 
May,  1892,  and  proceeded  to  construct  the 
same  In  accordance  with  the  provisions  and 
requirements  of  said  contract.  On  the  10th 
day  of  June,  when  the  first  monthly  payment 
was  due,  the  defendant  failed  to  make  sold 
payment  or  any  part  thereof.  It  also  failed 
to  make  a  payment  on  the  10th  day  of  July; 
but  on  the  4th  day  of  August,  1892,  the  de- 
fendant paid  the  plaintiff  $2,000,  lielug  the 
amount  of  Oie  two  payments  which  were  de- 
linquent on  the  10th  of  June  and  on  the  10th 
of  July.  But  no  payment  was  made  on  the 
10th  of  August,  nor  was  any  other  payment 
thereafter  made  at  all  by  the  defendant  al- 


though It  was  urged  freqaenUy  by  pUilntiff 
to  pay  sold  unpaid  monthly  installmoits,  and 
defendant  continuously  promised  to  pay  the 
same.  Defendant  employed  an  engineer  to 
examine  the  work,  and  to  report  the  amoimt 
done,  and  he,  on  October  ITth,  made  bis  re- 
pwt,  showing  the  amount  of  work  done,  and 
the  amount  due  on  the  monthly  installments; 
but  It  appeared  from  the  fruitless  efforts  of 
the  plaintiff  to  have  said  payments  made  that 
defendant  cotdd  not  or  would  not  pay  the 
same,  and  thereupon  the  plaintiff  notified  the 
defendant  that  unless  the  overdue  install- 
ments were  paid,  the  work  would  be  aban- 
doned, and  that  U  payment  was  made  before 
October  30th,  which  was  not  Sunday,  opera- 
tions would  be  suspended.  The  defendant 
BtlU  refusing  and  neglecting  to  make  any 
such  payments,  the  respondent  on.  October 
31st  elected  to  treat  the  contract  as  at  an 
end,  quit  work,  and  refused  to  proceed  any 
further  with  it  Thereupon  this  action  was 
brought  to  recover  for  the  value  of  the  work 
already  done. 

pThe  failure  to  make  the  monthly  payments 

iwas  a  substantial  breach  of  the  contract  by 
defendant,  and  Justified  the  plaintiff  in  re- 

jfuslng  to  proceed  further  thereunder;  and 

/  the  defense  set  up  by  the  defendant  of  a  spe- 
cial contract  cannot  be  maintained.  The  case 
Is  clearly  within  the  doctrine  of  Cox  v.  Mc- 

jLaughlln,  76  Gal.  60,  18  Pac.  100,  and  PortM 
V.  Resrarvoir  Co.,  100  Gal.  500,  35  Pac.  146. 

jwe  see  nothing  In  the  present  case  that  takes 
It  out  of  the  rule  announced  In  those  two 
cases,  and  therefore  it  Is  unnecessary  to  no- 
tice the  numerous  cases  to  the  same  point 
cited  by  respondent  from  other  states.  The 
defendant  cannot  defeat  the  claim  of  the 
plaintiff  to  recover  the  reasonable  worth  of 
his  work  upon  the  ground  that  the  levee  was 
not  completed  within  the  time  mentioned  in 
the  contract  because  the  defendant  Itself 
was  first  In  default.  It  cannot  defeat  the 
plaintiff,  as  was  said  In  the  note  to  Cutter  v. 
Powell,  2  Smith,  Lead.  Cas.  46,  "by  setting 
up  a  contract  which  he  himself  has  broken 
by  not  paying  at  the  appointed  time.  The 
nature  of  the  action  and  the  legal  ground  of 
recovery,  therefore,  are  precisely  the  same  as 
where  there  has  been  In  fact  no  special  con- 
tract at  all."  The  defendant  having  failed 
to  comply  with  the  condition  of  payment  on 
Us  part  cannot  insist  that  the  respondent 
should  proceed  and  complete  the  contract 
within  the  time  specified.  As  was  said  In 
Tyson  v.  Doe,  15  Vt  671:  "To  allow  the  de- 

.icndant  to  Insist  on  that  stipulation  whilst 
be  repudiates  others  would  be  to  enforce  a 

;  different  conti'act  from  that  which  the  par- 
ties enter  Into."  Neither  are  the  rights  of 
plaintiff  affected  by  the  fact  that  it  did  not 
ptop  work  immediately  after  the  failure  of 

I  defendant  to  make  the  first  payment  It  had 
b.  right  to  rely  for  a  reasonable  length  of 
time,  at  least,  upon  the  promises  of  the  de- 
fendant to  pay.  It  was  said  the  supreme 
court  of  the  United  States  In  Canal  Co.  t. 
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Gordon.  6  Wall.  1168,  that,  althongb  fb»  plain- 
tiffs  in  that  caae  "adhered  to  the  contract, 
and  pnraued  the  work  longer  than  they  were 
hound  to  do,  when  they  retired  they  were 
fnllr  jnstlfled,  and  had  a  clear  eqult?  to  be 
paid  a  fair  ocnnpeniatloo  -  f  or  the  work  they 
had  perfMined."  We  see  nothing  in  the 
point  that  the  contract  did  not  exisessly  pro- 
ride  a  qiedflc  method  of  determining  the 
amount  due  at  the  end  of  each  month  for  the 
work  already  performed.  There  seems  to 
have  been  no  difficulty  In  determining  the 
amonnt  that  was  due  for  the  first  two 
months;  and  defendanlfs  own  engineer  In 
OetsAjer  rq»orted  the  amonnt  then  due,  so 
that  there  was  no  awfltlon  on  that  point 

We  do  not  see  any  material  error  com- 
mitted Toy  the  court  In  anstainlng  objections 
to  certain  erldoMe  offered  ttie  defendant. 
The  first  four  questions  noticed  In  appel- 
lant's bM,  asked  of  the  witness  B<Arhacher, 
wwe  all  to  the  point  whethw  or  not  the  wit- 
ness had  Informed  the  president  of  the  plain- 
tiff that  It  was  important  that  the  levee 
tbonld  be  built  within  the  time  specified  In 
tbB  contzact;  and  we  do  not  see  bow  an 
answer  to  the  questions  would  hare  added 
anytblng  to  the  terms  of  ttie  contract  itsdf. 
The  other  questions  concerned  the  point 
whether  or  not  the  work  done  on  the  levee 
"Is"  of  any  present  benefit  to  the  defendant, 
and  whether  tt  has  sustained  any  loss  from 
the  fact  that  the  leree  was  not  completed 
within  the  time  «pedfled  In  the  contract:  hut 
the  actifin  la  to  recover  the  valne— the  extent 
<tf  wbitdi  In  money  Is  stipulated  In  the  rec- 
ord—of the  work  and  labor  performed  1^ 
plajntlff  at  the  instance  and  request  of  defend- 
ant, and.  as  we  baTe  before  seen,  tlu  de- 
fendant, having  first  bndcen  the  contract  by 
not  performing  the  coreuante,  cannot,  nnder 
the  dxcnmstanoes  at  this  esse,  Insist  upon 
detriment  caused  by  the  faUure  of  plaintiff 
to  do  something  which  was  to  be  done  only 
x^on  condition  thst  defendant  performed  Its 
part  of  the  contract  We  see  no  further 
points  neoMBsry  to  be  specially  noticed.  The 
judgment  and  order  appealed  from  are  af- 
firmed. 

We  concur:  HARRISON,  J.;  VAN 
FLEET,  jr.;  OAROUTTE,  J. 

T&MPLE,  J.  I  dissent.  Defendant  ap- 
peals from  the  Judgment  and  from  an  order 
refusing  a  new  trlol.  The  actir>u  was  to  re- 
cover for  labor  and  materials  done  and  fur- 
nished at  defendant's  request  The  answer 
sets  np  a  special  contract  under  which  It  is 
charged  that  the  work  was  duie  and  ma- 
terials furnished;  also  that  plaintiff  has  not 
performed  said  contract.  The  answer  alito 
denies  that  it  Is  in  default  and  claims  dam- 
aces  from  plaintiff  for  its  alleged  violation  of 
the  contract  In  the  written  contract  plain- 
tiff agreed  that  It  would,  between  the  1st  day 
of  May,  1802,  and  the  30th  day  of  October, 
1802.  "construct,  erect,  and  build  for  the  said 
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party  of  the  second  part  *  *  *  a  leree; 
with  the  necessary  dams  and  colverts,  •  •  * 
a  total  distance  of  about  twenty-elK:ht  thou- 
sand (2S,00(^  feet"  etc.  The  defendant 
agreed,  In  CMisIderatlon  of  the  premises, 
'*that,  If  the  said  party  of  the  first  part 
shall  keep  and  perform  all  the  covraiants 
beretn  wrlttm  to  be  k^t  and  p^formed  by 
11;  It  will  pay  to  said  party  of  the  first  part, 
as  and  for  full  oomftensatlon  for  all  the  work 
herein  agreed  to  be  dime  by  1^  the  sum  of 
twenty-one  tbonsand  and  five  hundred 
(^,500)  dollars  In  gdIA  coin  of  the  United 
States,  fifty  dSO)  per  cent  ot  said  sum  to  be 
paid  In  monthly  payments  as  the  work  pro- 
gresses, In  amounts  proportionate  to  the 
amount  of  work  and  labor  done  and  materisls 
furnished  and  used  about  the  work  at  the 
time  such  ps^mrats  are  made,"  etc.  Than 
was  no  proTl^n  for  ascertaining  the  amonnt 
of  w<n4E  which  was  done  or  matadals  foi> 
nlshed  at  any  particular  time  whra  progress 
payments  should  be  due.  There  was  no  en- 
gineer or  method  i^orlded  for  making  esti- 
mates. The  findings  were  for  the  plaintiff  on 
every  jwlnt 

In  Its  motion  for  a  new  trial  the  defend- 
ant specifically  claimed  and  pointed  out  erery 
finding  of  fact  as  unsnstained  by  the  evi- 
dence, and  also  claimed  that  every  concln- 
aion  of  law  was  oroneons.  Several  mllngs 
rejecting  evidence  offered  by  the  defendant 
are  also  excepted  ta  It  appears  that  one 
John  Hackett  was  interested  with  plaintiff 
In  the  contract,  and  all  the  work  done  on  the 
part  of  the  plaintiff  In  performance  of  the 
contract  was  done  by  blm.  He  commenced 
the  w<H^  on  the  lOth  day  of  May,  using  one 
dredger.  From  and  aftw  the  middle  of  June 
the  plaintiffs  wore  claiming  that  defendant 
should  make  the  monthly  payments,  and 
when  so  urged  the  defendant  objected  that 
they  did  not  luotow  the  amonnt  of  work  done. 
Capt  McMnllen  testified:  "They  said  they 
didn't  know  how  much  had  been  done,  and 
we  told  them  they  had  better  find  out  how 
much  had  been  don&"  Plaintiff  never  did 
furnish  a  statement  of  the  amount  of  work 
which  bad  bera  done,  or  of  the  amount 
which  It  claimed  was  due.  Finally,  on  the 
4th  day  of  August  defendant  paid  $2,000, 
which  was  accepted  by  plaintiff.  The  pay- 
ment of  this  money,  and  Its  acceptance, 
would  estop  both  parties  from  denying  that 
the  contract  was  then  In  full  forces  and 
binding  In  all  Its  terms  iQ>on  each.  Ci^t 
McMuUen,  {wesldent  of  idalnUfl,  testified 
that  he  made  several  demands  In  September 
for  furthfs  payments,  and  that  as  an  excuse 
they  sometimes  said  "that  th^  didn't  know 
how  much  was  done;  that  they  hadn't  had 
a  report  of  it;  and  I  Insisted  that  they  get  a 
report  of  It."  This  witness  also  admitted 
that  when  they  pressed  hardest  for  money 
Mr.  Rohrbacker  Insisted  that  tbey  were  be- 
hind time.  Capt  Hackett  testified  that  his 
company  was  jointiy  tntercsted  In  the  work 
with  plaintiff,  and  that  his  dredger  did  the 
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voi^  anfl  he  looked  after  the  biulness.  A^^ 
er  testifying  for  plaintiff  that  there  were  no 
complaints  about  delay,  be  was  asked  If 
there  was  any  request  to  put  on  another 
dredger.  Be  said:  "Mr.  Boske  and  I  bad  a 
talk  about  It  We  taUced  serenil  tima 
about  It  We  had  an  Idle  dredger  we  conld 
have  put  tm  there.  By  hve*  I  mean  our  com- 
pany. Q.  State  what  was  aald.  A.  Well, 
we  had  a  general  talk  on  aeTeral  occaalons, 
and  I  said:  *Zf  these  people  would  show  a 
disposition  to  pay  us  as  we  went  along,  we 
would  put  on  another  dredger;*  but  I  wanted 
to  take  the  one  we  bad  working  ttiere  off 
long  before  we  did.  Q.  Why?  A.  WeU,  we 
didn't  get  our  moDey."  Again,  he  was  ask- 
ed by  plaintiff:  "Q.  If  the  money  had  been 
paid,  would  there  bare  been  any  difficulty 
in  completing  the  cmtract?  A.  Not  the 
sUgbtest  If  they  had  shown  a  disposition 
to  pay  that  money,  we  would  have  completed 
the  work  within  tlie  time  easily;  no  trouble 
at  all."  Gapt  McMuUen  admitted  that  they 
did  not  feel  bound  to  do  the  work  within  the 
time  stipulated.  He  also  said  that  defendant 
never  declined  to  pay,  but  simply  could  not 
get  the  money. 

The  question  In  the  case  is.  can  the  plain- 
tiff recover  upon  a  quantum  meruit?  This 
depends,  I  think,  upon  the  question  as  to 
whether  plaintiff  could  rightfully  rescind  tiie 
contract  We  have  seen  that  idalntlff  was 
repeatedly  deman^g  the  progress  payments; 
that  defendant  was  comptiUnlng  that  the 
woric  was  not  bdng  prosecuted  as  it  should 
be;  that  defendant  did  not  pay;  and  that 
plaintiff,  giving  nonpayment  as  an  excuse, 
willfully  neglected  to  so  prosecute  the  woztc 
that  tt  could  have  been  completed  at  the 
stipulated  time.  Plaintiff  furnished  no  state* 
ment  of  the  amount  of  wotk  done,  althotvh 
It  is  admitted  that  one  was  demanded.  The 
contract  did  not  allow  defendant  to  famish 
a  superintendmt,  and  It  did  furnish  no  one. 
Boske.  who  lived  on  the  land,  merdy  ex- 
amined to  see  If  tiie  work  followed  the  line 
of  the  surrey.  He  was  not  an  engineer,  and 
is  not  shown  to  have  had  the  capacity  to 
make  the  estimates.  It  was  the  duty  of 
plaintiff  to  furnish  such  estimates,  and  to 
make  known  what  It  claimed  to  be  due.  other- 
wise the  defendant  could  never  know  whether 
I>ayments  made  were  sufficient.  Ttie  facta 
upon  which  the  liability  of  the  defendant 
rested  were  peculiarly  within  the  knowledge 
of  plaintiff.  6  Am.  &  Eng.  Enc.  Law.  p.  628; 
Chapin  V.  Norton.  6  McLean,  fiOO,  Fed.  Caa. 
No.  2,599.  As  these  statements,  though  de- 
manded, were  never  furnished,  I  think  de- 
fendant was  certainly  not  in  default  prior  to 
the  17th  of  October,  when  a  statement  was 
furnished  by  an  engineer  employed  by  Itself, 
to  whlcb  plaintiff  agreed.  But,  If  It  be  held 
otherwise.  It  would  make  no  difference.  Con- 
ceding, for  the  argument,  that  defendant  was 
in  default  as  to  payments,  and  that  Its  failure 
to  pay  was  such  a  breach  of  the  contract  as 
would  have  Justified  plaintiff  In  rescinding 


BtUI  it  did  not  rescind.  The  rule  I>  that  tills 
right  must  be  exercised  promptly.  Of  course. 
If  not  so  exercised  by  the  iMutr  entitled  to 
rescind,  the  contract  remains  Unding  In  aU 
Its  provisions  upon  both  parties.  The  party 
entitled  to  rescind  cannot  go  on  performing 
after  ttie  Iffeacb,  and  reserve  his  rigM  to 
rescind.  If,  in  the  light  of  subsequent  events, 
he  deems  it  will  then  be  tm  his  Interest  to 
rescind.  BoQi  must  be  bound,  or  neither  will 
be.  Now,  tt  Is  practically  admitted,  both 
by  McUullen  and  Hackett  that  plaintiff  made 
no  effort  to  comply  with  that  part  of  ttieir 
contract  which  required  them  to  oomi^te  the 
woric  before  the  30th  day  of  October,  and  they 
gave  as  a  reason  that  defendant  did  not  pay 
the  installmenta  as  thcgr  fell  due.  But  tn  no 
view  of  the  law  were  they  Justified  in  so 
doing.  If  th^  had  a  right  to  rescind,  be- 
cause of  a  failure  to  perform  on  the  part  of 
deffflidant,  and  did  not,  such  failure  consti- 
tuted no  excuse  fOr  their  dilatory  prosecutlim 
of  the  work.  Tbej  should  have  pwformed 
the  contract  according  to  Its  terms,  or  should 
have  Btoiq^ed  work.  Under  their  constme- 
tion  of  the  contract,  they  could  put  men 
and  machinery  upon  this  work  when  other- 
wise th^  would  have  been  idle,  and  tiien 
make  defendant  pay  for  it  althons^  It  could 
reap  no  benefit  from  It  On  the  17th  of 
October,  for  the  flnt  time,  pUdntfff  made  a 
lawful  demand  upon  defoidant  for  the  money 
due  on  the  progress  payments,  and  upon  Its 
failure  to  pay  them  notified  It  tiiat  If  tbe 
money  was  not  paid  by  the  30th  of  October, 
plaintiff  would  abandon  the  work.  By  the 
terms  of  the  contract  the  work  was  to  be 
completed  "between  the  first  day  of  May, 
1892,  and  the  thirtieth  day  of  October,  1892." 
Unless,  thoefore,  defendant  was  In  defantt. 
there  was  nothing  to  rescind  on  the  SOtta  d^ 
of  October.  The  very  notice  Its^  is  an 
admission  that  plaintiff  had  been  gnfity  of 
such  a  breach  of  a  contract  as  wotOd  prevent 
rescission  on  Its  part  Where  a  party  Is  him- 
self In  default,  he  cannot  rescind  because  of 
a  breach  by  the  other  party.  Story,  Gont  H 
1337.  1338;  2  Pars.  Cont  p.  834;  21  Am. 
&  Eng.  Enc.  Law,  p.  77;  Piper  v.  Sloneker. 
2  Grant  Gas.  113;  State  v.  McCauley,  Vi 
Cal.  458;  Board  Co.  v.  Inman  (Sup.)  11  N. 
T.  Supp.  320.  If  be  could  do  this,  he  could 
thereby  avoid  liability  for  his  own  default 
and  recover  full  compensation  tor  work 
wblch,  because  of  his  default  may  be  of 
no  value  to  the  other  party.  If  the  other 
party  has  been  guilty  of  a  breach  also,  he  Is 
put  to  bis  action  for  damages,  tn  which  there 
may  be  recoupment  because  of  his  default. 
Hard  V.  Seeley,  47  Barb.  428;  Beaty  v. 
Harkey,  2  Smedes  &  M.  563;  Bom  v.  ScbTen- 
kelsen.  110  N.  T.  59.  17  N.  E.  839;  State  v. 
McCauley.  15  Cal.  458;  Pars.  Cont  p.  fiSO; 
Fountain  v.  Watw  Co.,  99  Cal.  678,  34  Pac. 
497.  Under  such  circumstances  he  could  not 
recover  the  value  of  his  work  and  labor  as 
rendered  at  the  request  of  defendant  but 
he  could  have  completed  tiie  work,  and  sued 
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for  his  money,  with  damages,  leaving  to  de- 
fendant the  right  to  reconp.  If  he  abandoned 
the  woi*.  he  could  recover  nothing,  unless 
defendant  proceeded  to  make  use  of  the 
ievee,  in  which  case  he  could  recover  the 
value  of  the  levee,  and  not  of  the  work  at 
contract  rates. 

Defendant  offered  to  show  that  It  had 
made  no  use  of  the  levee,  and  that  It  was 
worthless.  The  court  rejected  the  evidence, 
and  the  ruling  Is  assigned  as  error.  If  that 
evidence  was  material,  it  must  be  assumed 
on  this  appeal  that  the  defendant  could  have 
made  the  proof.  Where  a  person  contracts 
to  do  work  by  a  certain  time,  at  law  dme  Is 
always  of  the  essence  of  the  contract  Coun- 
sel contend  that  there  never  was  a  breach  of 
the  contract,  because  the  defendant  was  al- 
ways In  default,  and  could  not  have  com- 
plained of  nonperformance  on  the  part  of 
plaintiff.  I  see  no  reason  why  the  rule 
wonld  not  work  both  ways,  but  there  is  noth- 
ing In  the  suggestion.  The  case  most  relied 
npon  on  this  point  Is  Smith  v.  Com  (Com. 
PL)  23  N.  Y.  Supp.  827.  It  was  upon  a  build- 
ing contract,  to  recover  for  an  Installment 
which  accrued  In  the  progress  of  the  work. 
The  contract  itself  provided  a  remedy  in 
case  the  work  was  not  prosecuted  diligently. 
The  owner  could  step  In,  and  do  the  work 
himself,  and  chaise  the  contractor  with  the 
cost.  The  owner  did  not  avail  himself  of 
the  privilege  given  bim  by  the  terms  of  the 
contract,  but  permitted  the  contractor  to  go 
on  with  the  work,  and  refused  to  pay  the  in- 
stallment. The  court  held  that  defendant 
coold  not  permit  the  plaintiff  to  go  on  with 
the  work,  and  then  refuse  to  pay,  and,  being 
himself  In  default,  he  could  not  rescind. 
The  contractor  was  permitted  to  sue  for  the 
Installments,  with  the  privilege  on  the  part 
of  the  defendant  to  recoup.  The  plaintiff,  In 
a  supplemental  complaint,  alleged  preven- 
tion. The  case  la  on  no  point  an  authority 
for  this  plaintiff.  The  court  said:  "Defend- 
ants bad  suffered  the  plaintiffs  to  go  on 
and  complete  the  work,  which  entitled  them 
to  the  payment,  and  it  then  became  due  and 
payable,  subject  only  to  deductions  for  loss- 
es sustained  by  delay.  Under  the  contract 
the  defendants  might  have  given  notice  to 
plaintiffs,  and  proceeded  to  complete  the 
work  themselves;  but  tbey  did  not  avaU 
themselves  of  this  privilege,  but  treated  the 
contract  as  still  in  force,  and  suffered  the 
plaintiffs  to  go  on,  and  their  claim  Is  limited 
to  damages  for  not  performing  the  work  for 
sncli  Installment  within  a  reasonable  time." 
So  here  the  plaintiff  cannot  avoid  the  defend- 
ants claim  for  damages  for  Its  default.  The 
fact  that  defendant  had  been  guilty  of  a 
breach  of  the  contract  would  not  prevent  It 
from  recovering  damages  for  plaintiff's 
breach.  The  court  further  said,  as  stated 
In  respondent's  brief,  that  plaintiff  was  not 
bonnd  to  go  on  with  the  work  after  defend- 
ant refused  to  pay  the  Installments.  So 
beret,  perhaps,  before  plaintiff  had  made  de- 


fault. It  could  have  refused  to  go  on;  but. 
If  It  did  go  on,  It  elected  to  continue  the  con- 
tract In  force,  and  was  bound  Itself  by  all 
Its  terms.  That  case  Is  not  authority  for 
this  proposition,  however,  for  there  the  rem- 
edy of  defendant  for  such  a  breach  was  spe- 
cially provided  for  In  the  contract.  If  the 
defendant  did  not  avail  himself  of  that  rem- 
edy, he  waived  performance.  Graf  v.  Cun- 
ningham, 109  N.  Y.  871,  16  N.  E.  551,  Is  an 
authority  against  plaintiff.  It  holds  that 
Graf  could  not  rescind  for  the  breach  of  de- 
fendant, because  she  was  herself  In  the 
wrong.  Strack  v.  Hurd  (Sup.)  16  N.  Y.  Supp. 
566,  simply  holds  that  the  plaintiff,  not  being 
at  fault,  could  rescind,  because  the  defend- 
ant declined  to  perform. 

It  is  suggested  that  the  refusal  on  the  part 
of  defendant  to  pay  the  installments  was  a 
refusal  on  Its  part  to  go  on  with  the  con- 
tract, which  Justified  plaintiff  In  holding  that 
defendant  had  abandoned  It  The  line  of 
cases  which  are  sometimes  relied  upon  as 
holding  a  doctrine  similar  to  this  are  dis- 
cussed by  Judge  Ross  In  Cox  t.  McLaughlin, 
52  Cal.  590.  It  obtains  only  where,  by  re- 
fusing to  pay,  a  party  Indicates  a  determina- 
tion to  proceed  no  further  with  the  contract 
Capt.  McMulIen  testified  that  the  defendant 
never  showed  a  disposition  to  refuse  to  go 
on  with  the  contract,  but  did  not  have  the 
money,  and  put  them  off  with  promises. 

It  Is  contended  that  plaintiff  was  in  no 
default  because  its  time  bad  not  wholly 
elapsed.  He  elected  to  rescind  on  the  last 
day,  and  it  was  not  open  to  defendant  to  as- 
sume a  future  default  or  even  to  show  that 
performance  had  become  Imiwsslble.  This 
position  Is  untenable  for  two  reasons:  (1) 
Plaintiff  did  not  have  the  30th  day  of  Octo- 
ber on  which  to  complete  performance.  The 
contract  was  to  have  been  wholly  performed 
before  that  day,— between  the  1st  of  Hay 
and  the  30th  of  October.  <2)  Plaintiff  was 
shown  to  have  been  In  default  because  It 
had  become  wholly  impossible  for  It  to  per- 
form. It  had  rendered  it  Impossible  by  Its 
willful  neglect  But  It  would  have  made  no 
difference  If  It  had  become  impossible  with- 
out Its  default  It  not  only  agreed  that  it 
would  perform  within  the  time,  but  that  It 
could.  Defendant  offered  to  prove  that  per- 
formance had  become  absolutely  Impossible 
long  before  the  17th  of  October,  when  the 
first  valid  demand  was  made.  The  court  re- 
fused to  receive  the  evidence,  and  this  ruling 
Is  before  us  for  review. 

The  following  authorities  abundantly  es- 
tablish that  the  court  erred  In  refusing  to 
receive  the  evidence,  and  also  that  plaintiff 
was  guilty  of  a  breach  in  this  respect:  BIsh. 
Cont.  K  826,  1426,  1440;  Whart.  Cont  { 
312;  8  Add.  Cont.  p.  830;  Bloomer  v.  Bern- 
stein, £i.  R.  9  G.  P.  588;  Polrier  v.  Gravel, 
88  Cal.  79,  26  Pac.  962;  Wolf  v.  March,  54 
Cal.  228;  Lovell  v.  Insurance  Co.,  Ill  U.  S. 
264,  4  Sup.  Ct  300;  2  Whart  Cont  H  808^ 
885,  and  note. 
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It  Is  said  that  defendant  bas  not  j^eaded 
tbe  walTer  on  tlie  part  of  plaintiff.  It  was 
not  necessary  that  It  should,— admitting 
that  tt  la  ever  necessary.  Waiver  la  no 
part  of  the  defendant's  case.  The  question 
is  as  to  the  right  of  the  plaintiff  to  rescind, 
or  to  refuse  to  go  on.  because  the  defendant 
has  abandoned  Its  contract.  I  think  that 
the  Judgment  and  order  ahonld  be  reversed, 
and  a  new  trial  ordered. 

We  concur:  BBATTT,  O.  J.;  HBN- 
BHAW,  J. 
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ALASKA  IMP.  CO.     HIBSCH  et  si.  (S.  F. 
872.) 

(Supreme  Court  of  Galifomia.    Dec  14,  1897.) 

iHJUrtCTIOK  B0X1> — CoXBinERJLTIOS. 

On  tiie  day  after  a  tem^rary  rea training 
order  was  made  bx  an  injunction  suit,  a  motioD 
was  made  for  an  order  requiring  complainant  to 
Kire  a  bond  conditioned  for  the  payment  of  snch 
damages  aa  respondent  misht  be  awarded  by  rea- 
BOD  of  the  issnance  of  said  temporary  restrain- 
ing order,  and  sn  order  was  made  as  requested. 
Beid,  that  the  bond  given  in  pursuance  thereof, 
reciting  issuance  ot  the  restraining  order  and 
the  order  requiring  the  bond,  and  that  "in  con- 
sideration of  the  premises,  and  of  the  issuing 
of  said  restraining  order,  the  sureties  undertake 
that  complainant  will  pay  all  damages  sustained 
by  respondent  by  reason  of  the  restrainiag  or- 
der," was  without  condderation;  the  order  re- 
quiring the  bond  not  having  made  the  continu- 
ance of  the  restraint  conditional  on  giving  the 
Ixmd,  and  it  in  no  way  appearing  that  the  re- 
straining order  would  hsTe  bem  disaolTed,  had 
the  bond  not  been  given. 
Van  Fleet  and  McFarland,  JJ.,  dissenting. 

In  bank.  Reversed. 

For  opinion  In  department,  see  47  Fa&  121. 

TEMPLB,  3.  Action  upon  an  injunction 
bond.  Defendants  appeal  from  the  judg- 
ment, and  from  an  order  denying  a  new  trial. 
An  action  was  brought  against  plaintiff  In 
the  United  States  circuit  court  to  enjoin  it 
from  UBlng  a  certain  trade-mark  and  label. 
October  23,  1890,  a  temporary  restraining  or^ 
der  was  made,  pending  an  order  to  show 
cause  why  an  injunction  pendente  lite  should 
not  be  issued.  Both  orders  were  served  on 
that  day.  On  the  next  day,  counsel  for  the 
defendant  In  the  injunction  suit  (plaintiff 
here)  "moved  the  court  for  an  order  requir- 
ing complainant  to  give  a  bond  in  the  sum 
of  ten  thousand  dollars,  conditioned  for  the 
payment  to  respondent  of  such  damage  as  It 
may  be  awarded  by  reason  of  the  issuance 
of  said  temporary  restraining  order  If  the 
court  should  Anally  determine  that  complain- 
ant was  not  entitled  thereto."  The  order 
was  made  as  requested.  The  bond  sued  up- 
on was  given  in  pursuance  of  that  order.  It 
recited  the  issuance  of  the  restraining  order 
and  the  order  requiring  the  bond,  and  that 
'in  consideration  of  the  premises,  and  of  the 
Issuing  of  said  restraining  order,"  the  sure- 
ties undertake,  hi  the  penal  sum  of  |10,000, 
and  promise,  for  complainant,  that  he  would 
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pay  sn  damages  snstalned  hj  tile  defendant 
In  that  salt  by  reason  of  the  restraining 
order,  if  the  court  should  finally  determine 
that  the  com^alnant  was  not  enUHed  to  It. 
The  court  finally  so  held.  The  defendants 
contend  that  the  bond  Is  absolntely  void,  tix 
want  of  consideration,  and  I  think  the  coo- 
tendon  must  be  sustained.  The  word  "prem- 
ises," In  the  bond,  refers,  of  course,  to  ttie 
recitals  as  to  tiw  bringing  of  the  snlt,  the 
restraining  (»der,  and  the  order  requb-lng  the 
bond.  TtM  hooA  owtains  no  recital  to  the 
effect  that  It  was  executed  to  obtain  a  con- 
tinuance of  the  restraining  order,  and,  if  it 
did,  such  recital  would  amount  to  nothing, 
unless  It  appeared  in  the  order  requiring  the 
bond,  or  at  least  in  some  mode,  that  a  bond 
was  necessary  to  a  continuance  of  sndi  or- 
der. It  does  not  appear  that  the  restraining 
order  was  continued  In  force  at  all  by  rea- 
son of  the  bond,  or  that  by  giving  It  the 
plaintiff  In  the  injunction  suit  gained  any  ad- 
vantage whatever.  The  order  requiring  the 
bond  did  not  make  the  continuance  of  the 
restraint  conditional  upon  giving  the  bond, 
and  in  no  way  Is  It  made  to  appear  that  the 
restraining  ord«r  would  have  been  dissolved 
if  the  bond  were  not  given.  The  eotirt  could 
make  the  restraining  order  without  a  bond, 
and  it  was  just  as  good  for  the  plahitlff  in 
that  suit  without  a  bond  as  with  one.  It  is 
said  that  the  court  could  have  dissolved  the 
restraint  U  the  bond  had  not  been  given,  and 
since  the  judge  required  the  giving  of  the 
bond,  and  thereby  Indicated  his  opinion  that 
the  defendant,  who  was  enjoined,  was  enti- 
tled to  one,  it  is  to  be  presumed  that  be 
would  have  so  acted.  There  is  no  preomnp- 
tion  In  the  matter,  and.  If  there  were,  it 
would  not  change  the  fact  that  the  bond, 
when  given,  was  without  consideration.  Tbe 
judge  could  have  dissolved  the  Injimction, 
although  a  bond  had  been  given;  but  in  nei- 
ther  case  can  we  suppose  that  the  injnnc* 
tlon  would  have  been  dissolved  without  a 
notice  and  a  bearing,  nor  until  the  plaintiff  In 
that  stilt  had  been  afforded  an  iqiportanlty 
to  give  the  bond  after  the  alternative  had 
been  presoited  to  him,^n  tact,  after  a  bond 
had  been  lawfully  demanded.  But  if  the 
question  of  a  dissolution  of  the  restraining 
order  was  left  for  the  future  consideration 
of  the  court,  and  it  would  not  have  been  dis- 
solved by  a  failure  to  give  the  bond,  then  the 
giving  of  it  did  not  secure  lt&  continuance. 
In  principle,  therefore,  the  case  Is  <m  all  fours 
with  Carter  v.  Mulrein,  82  GaL  167.  22  Pac. 
1086,  where  the  bond  was  given  after  the 
issuance  of  an  injunction,  but  recited  that  it 
was  given  ta  consideration  of  Its  Issuance. 
The  decision  is  not  made  to  turn,  as  suggest- 
ed, upon  a  mlsrecital  of  the  facts,  but  be- 
cause the  undertaking,  having  been  given 
after  the  issuance  of  the  writ,  could  not  be 
considered  as  given  In  consideration  of  its  Is- 
suance. It  was  therefore  without  considera- 
tion and  void.  In  Lambert  v.  Haskell,  80 
Cal.  611,  22  Pac.  327»  tbe  wder  oqwesaly  jjxo' 
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Tided  that  tiie  InJunctloD  shoold  not  con- 
tinue nnleBS  the  undertaking  was  glTen. 
The  sureties  contended  that  they  conld  stand 
upon  the  letter  of  their  contract,  and  as  the 
bond  did  not  redte  stidb  consideration,  but, 
as  they  contended,  a  different  and  a  Told  con- 
sideration, to  wit,  the  prevlons  issuance  of 
the  injunction.  It  was  void.  The  court  there, 
as  distinctly  as  In  Carter  t.  Mulrein,  recog- 
nised the  fact  that,  if  the  undertaking  was 
giTen  In  consideration  of  the  prerious  issu- 
ance of  the  writ.  It  was  void,  bat  agreed  that 
under  the  drcuniBtancee  they  were  author- 
ized to  bold  tbat  the  undertaking  was  given 
In  consideration  of  the  continuance  of  the  In- 
Junction.  In  that  case  the  order  required 
the  undertaking,  as  a  condition  to  ttie  con- 
Unnance  of  the  restraint,  and  it  was  given 
In  order  to  obtain  atuAi  continuance.  The  re- 
cital of  the  consideration  was  not  within  the 
rale  that  a  surety  may  stand  upon  the  letter 
of  bis  bond.  The  rule  only  has  reference  to 
the  extent  and  measure  of  the  liability  of  the 
surety.  He  cannot  be  held  lo  har^  contracted 
to  do  TOffce  than  he  aald  he  would  do.  Proof 
of  a  consideration  for  such  a  contract  can 
be  made  as  in  other  cases.  Here  the  giving 
of  a  bond  was  not  made  to  affect  the  con- 
tinuance of  a  restraint  Therefore  the  con- 
tinuance of  the  restraint  could  not  have  been 
a  consldontlon  for  the  bond,  even  though  it 
had  been  so  recited  In  the  bond.  If  these 
views  are  correct,  the  other  points  made  be- 
come ImmatralaL  The  Judgment  and  order 
are  revoaed. 

We  concur:  HABRISON,  J.;  HENSHAW, 

X 

BEATTY,  C.  J.  I  concur  In  the  reversal 
of  the  Judgment.  The  only  possible  consid- 
eration for  the  undertaking  of  the  defendants 
was  the  continuance  In  force  of  the  restrain- 
ing order.  Whether  that,  was  in  fact  the  con- 
sideration, was  an  issue  dearly  made  by  the 
{headings,  and  that  the  fact  was  material 
cannot  be  doubted.  But  upon  this  material 
Issue  there  is  no  finding.  Matters  of  evi- 
dence are  found,  from  which  the  material 
Caet  might  be  Inferred,  but  that  is  not  sufB- 
dent  to  miM>ort  the  Judgment. 

VAN  FLEET  and  McFARLAND,  3J.  We 
dissent.  We  think  the  conclusion  reached  In 
dei»rtment  correct,  and  adhere  to  the  views 
expressed  in  the  opinion  there  filed.  47  Pac. 
124. 
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BOHRBAOHER  t.  KLEEBAXJBR.   (S.  F. 

632.) 

(Snpteme  Court  of  CalUoraia.  Dec.  14,  1897.) 
ConntAOT— KaacissioK. 
In  an  action  upon  a  note  given  for  the  price 
ftf  stoefc  In  two  corporations,  where  the  defense 
was  a  rescission  of  the  contract  of  purdiaac,  the 
right  to  rescind  resting  upon  fraudulent  repre- 
•entaUtms  inducing  tiw  defendant  to  purciiase, 


the  defendant  showed  that  be  tendered  back  to 
the  payee  of  his  note  the  shares  of  one  of  tite 
corporatioDB,  but  admitted  that  he  had  sold  the 
others.  Hdd  no  defense. 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  court,  cl^  and  county 
of  San  Francisco;  Charles  W.  Slack,  Judge. 

Action  by  Philip  Rohrbacher  against  F.  C 
Kleebauer.  From  a  Judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defendant 
appeals.  Atllnned. 

J.  J.  Stephens  and  Reddy,  Campbell  &  Met- 
son,  for  appelant  W.  S.  Ooodfellow,  P. 
R.  Jarboe,  and  R.  H.  Countryman,  for  re- 
EQjiondait. 

HAYNBS.  C.  This  action  Is  prosecuted  to 
recover  from  the  defendant  7S,5O0  and  inter- 
est, upon  a  promissory  note  made  by  de- 
fendant to  plaintiff  on  December  27,  1890, 
due  six  months  after  date.  The  answer  con- 
tains several  defenses,  alleging  separately 
that  there  was  no  consideration  for  the  note, 
and  that  the  consideration  had  wholly  fail- 
ed, and  also  alleging  that  said  note  was  giv- 
en for  the  purchase  price  of  2,000  shares  of 
tiie  stock  of  the  Rivw,  Harbor  St  Canal 
Dredging  ft  Land  Company,  a  corporation 
organised  under  the  laws  of  the  state  of 
Colorado,  of  which  the  plaintiff  was  presi- 
dent and  managing  agent,  and  that  he  was 
induced  to  purchase  said  stock  by  and 
through  the  fraudulent  mlsrepresentatlonB 
of  the  plaintiff,  upon  which  he  relied,— -the 
particulars  of  which  need  not  be  stated,  as 
no  question  is  made  upon  Its  sufficiency. 
It  is  sufficient  to  say  that  the  alleged  false 
representations  were  as  to  the  value  of  a 
large  tract  of  salt^narsh  land  owned  by  the 
corporation.  Its  sound  financial  condition, 
and  the  value  of  Its  stock.  These  issues 
were  tried  before  a  Jury.  The  plaintiff  put 
in  evidence  said  note,  and  rested;  and  at  the 
conclusion  of  defendant's  evidence,  upon 
request  of  plaintiff,  the  court  Instmcted  the 
Jury  to  return  a  verdict  for  the  plaintiff  for 
the  amount  of  the  note  and  Interest,  as  pray- 
ed for,  and  defendant  excepted.  This  ap- 
peal ts  from  the  Judgment  entered  thereon, 
and  from  an  order  denying  a  new  trial. 
Whether  the  court  erred  in  so  instructing 
the  Jury  is  the  only  question  noticed  in  the 
briefs. 

Much  of  the  defendant's  evidence  related 
to  the  Indebtedness  of  the  corporation,  and 
the  value  of  Its  land.  That  evidence  need 
not  be  repeated,  however,  as  we  shall  as- 
sume, for  the  purposes  of  this  opinion,  that 
the  aliegatlons  of  the  answer  In  tliat  respect 
are  true.  Nor  need  we  consider  whether  de- 
fendant relied,  or  was  entitled  to  rely,  upon 
plaintiff's  representations  as  to  the  value 
of  the  stock,  or  the  financial  condition  of 
the  River,  Harbor  &  Canal  Dredging  &  Land 
Company,  nor  how  far  those  statements 
were  of  material  facts  or  the  mere  expres- 
sion of  opinion,  since  the  defense  Is  based 
upon  an  aUeged  resdssUu  (tf  the  eontiact 
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of  purchase;  the  right  to  resclnii  resttng 
upon  the  alleged  fraudulent  mlsrepresenta- 
tlons.  It  Is  alleged  in  the  answer  that  the 
Dumbarton  Land  &  XmproTement  Company 
was  Incorporated  December  22,  1891,  and 
that  the  assets  of  the  Colorado  corporation 
were  transferred  to  It,  and  that  It  assumed 
the  liabilities  of  the  prior  corporation,  and 
tbat  defendant  was  Induced  to  surrender  the 
stock  tbat  he  purchased  from  the  platntlfT  In 
December,  1890,  end  accept  therefor  2,000 
shares  In  the  new  corporation.  But  the  evi- 
dence discloses  that  the  Colorado  corpora- 
tion. In  addition  to  the  land  mentioned,  also 
owned  certain  Boschke  patents  for  dredgers; 
that,  at  the  same  time  that  the  Dumbarton 
Land  &  Zmprorement  Company  was  formed, 
another  corporation,  known  as  the  Western 
Dredging  Company,  was  also  formed,  to 
which  said  Boschke  patents  were  transfer- 
red by  the  Colorado  corporation,  and  when 
defendant  surrendered  his  stock  In  the  Colo- 
rado corporation  he  received,  not  only  the 
same  number  of  shares  In  the  Dumbart<m 
Land  ft  Improvement  Company,  but  also 
2,000  shares  In  the  dredging  company,  and 
the  Colorado  corporation  was  tberenpon  dis- 
incorporated. These  shares  In  the  new  cor- 
porations were  delivered  to  defendant  Jan- 
uary 19,  1892,  and  at  that  date  defendant 
paid  on  account  of  Interest  on  his  note  $330. 
About  six  months  after  the  new  stock  was 
delivered  an  assessment  was  levied  by  the 
Dumbarton  Land  &  Improvement  Company, 
and  defendant  saw  the  plaintiff  about  It,  and 
complained  that  that  was  not  as  be  "stated 
the  stock  In  the  flrst  place,"  and  was  told 
by  plaintiff  tbat  he  bad  to  have  money  to 
pay  the  Interest  on  the  mortgage.  Defend- 
ant then  offered  hfm  back  the  stock.  Plain- 
tiff would  not  take  it,  saying  that  "he  didn't 
want  the  stock.  He  wanted  money."  De- 
fendant, however,  paid  tbat  assessment, 
amounting  to  $500.  About  six  months  later 
there  was  another  assessment  levied  by  the 
Dumbarton  Company,  and  defendant  again 
olTered  plaintiff  the  stock,  but  it  was  not 
accepted.  Defendant  then  tried  to  sell  the 
stock,  Iwth  In  this  city  and  San  Josfi,  but 
without  success.  He  did  not  pay  the  second 
assessment,  and  the  Dumbarton  stock  was 
sold  for  that  assessment.  He  admitted  that 
upon  the  surrender  of  his  stock  In  tbe  Colo- 
rado corporation  he  received  in  exchange 
2,000  shares  In  the  Dumbarton  Land  &  Im- 
provement Company,  and  2,000  shares  In  the 
Western  Dredging  Company,  though  he  after- 
wards denied  that  be  got  4,000  shares,  and 
said  be  understood  It  was  one  company;  but 
It  was  stipulated  that  2,000  shares  In  each  cor- 
poration were  delivered  to  defendant,  and  prior 
to  the  above  denial  defendant  was  ask- 
ed: "Q.  Have  yon  ttie  shares  of  stock  In  the 
Western  Dredging  Company?  A.  No.  Q. 
What  have  you  done  with  them?  A.  X  sold 
them."  Mr.  Stephens,  called  for  defendant, 
testified  that  on  behalf  of  defendant  he  of- 
fered to  cetnm  the  Dumbarton  Land  ft  Im- 
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pn>v«nent  Company  sto^  npon  the  caiiceUa- 
tlon  of  defendant's  note,  bat  did  not  offer  to 
retnm  the  stock  fn  the  dredging  company; 
that,  like  defendant,  he  thought  there  was  but 
one  corporation.  It  Is  dear  that  the  stock  la 
the  dredging  company  was  nevor  toidered  or 
offered  to  plaintiff;  nor  was  It  In  any  man- 
ner accounted  for.  except  by  defendant's 
statem^t  that  he  sold  It;  nor  was  It  shown 
to  have  been  worthless.  Waiving  the  question 
whether  the  payment  of  the  first  assessment 
after  learning  of  the  debts  and  mortgage  was 
a  ratification  of  the  original  porcbaae.  with 
knowledge  of  tbe  facts,  It  Is  clear  that  tbe 
tendv  of  all  the  stock  was  essential  to  a  re- 
BclsskMi,  or  right  of  rescission,  of  the  contract 
of  purchase.  In  order  to  rescind,  "he  must 
restore  to  the  other  party  everything  of  value 
which  he  baa  received  from  talm  under  tha 
contract;  or  must  offer  to  restore  tbe  same, 
npon  condition  that  the  party  shall  do  like- 
wise, unless  the  latter  Is  unable  or  positively 
refuses  to  do  so."  Civ.  Code.  |  1691,  subd. 
2.  The  refusal  of  the  plaintiff  to  rescind  was 
based  upon  the  offer  of  the  defendant  to  re- 
store part  of  the  stock;  but.  If  It  were  other- 
wise, it  was  essential  to  the  rlg^t  of  defend- 
ant to  obtain  a  judgment  of  rescission  that  he 
should  produce  in  court,  for  the  benefit  of  the 
plaintiff,  the  stock  of  the  dredging  company. 
He  could  not  defeat  the  action  ot  the  plaintiff, 
and  retain  any  part  of  tbe  consideration  of 
the  note.  Maddock  v.  Russell,  109  CaL  426; 
42  Fac  139,  and  cases  there  cited.  The  judg- 
ment and  order  ^»pcaled  fnun  ahonld  be  af- 
firmed. 

We  concur:  SBARLS,  a;  BEilX^HBIEt,  a 

PEK  CURIAM.  Ifm  the  reasons  given  ta 
tbe  f(»«golng  opinion,  the  jodgment  and  or- 
der i^pealed  from  are  affirmed. 

(U9  CiU.  M4 
PLATT  T.  HAVENS.   (S.  P.  729.)^ 
(Supreme  Court  ot  California.   Dec.  14,  1897.) 
Right  to  Jukt— Waivbb. 

1.  An  action  to  recover  money  on  a  note  and 
for  breach  of  contract  entered  into  simultaneous- 
ly therewith  la  one  in  which  the  parties  are  en- 
titled to  a  jury,  there  t>eine  no  case,  consistent 
with  the  issues,  which  would  entitle  plaintiff  t» 
equitable  relief. 

.1.  Stipulation  that  action  may  l>e  set  down 
for  trial  at  such  time  as  will  suit  the  conTenlenca 
of  the  court  after  a  certain  daj  is  not  a  waiver 
of  jury,  though  there  was  no  jury  for  that  dqiart- 
meot  of  tbe  court,  and  such  fact  was  notorious. 

Commissioners*  decision.  Departments  Ap> 
peal  from  superior  court,  city  and  county  of 
San  Francisco;  J,  C.  B.  HebLmrd,  Judge. 

Action  by  A  G.  Piatt  against  H.  B.  Havana. 
Judgment  for  pislntlff.  Defendant  anwals. 
Reversed. 

T.  L.  Blakeman,  for  appellant.  W.  H.  H. 
Hart  (A.  B.  Cotton,  of  counsel,  for  respond- 
ent 

SBARLS,  C.  Appeal  from  a  Judgment  ot 
the  superior  court  In  and  for  the  city  and 
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county  of  San  FranelBco,  In  faTor  of  plaintiff, 
for  92,628.86,  iqMn  a  promissory  note  made 
by  defendant  for  $2,S00,  bearing  interest  after 
matnrity.  at  8  per  cent  per  annum,  and  dated 
Aognst  21,  1884.  Accompanying  the  note 
mu  aa  agreement  executed  by  tlw  parties,  of 
wblidi  tlie  ftillowlng  la  a  copy: 
"Agreement 

"rhlB  agreement,  made  and  between  H. 
B.  Havens  and  A  O.  Piatt  both  of  San 
Francisco,  Cal.,  witnesseth:  Tbat  the  Stuu 
H.  B.  Havens  bereby  sells  to  said  A.  O.  Piact 
twelve  thousand  five  hundred  (12,000)  shares 
of  the  Crescent  Mining  Company  stock,  for 
the  sum  of  five  thousand  dollars  (|5,000),  pay- 
ments to  be  made  and  stock  to  be  delivered 
aa  foDows:  H.  B.  Havens  will  deliver  six 
thoosand  two  hundred  and  fifty  shares  of  the 
stock  upon  the  signing  of  this  agreement  and 
the  payment  of  two  thousand  five  hundred 
dollars  ($2,500)  In  cash.  The  balance,  six 
thousand  two  hundred  and  fifty  shares  of 
stock,  will  be  placed  In  escrow  with  Mr.  A. 
K.  Durbrow,  and  upon  the  payment  to  him  of 
the  balance  of  the  amount  due,  viz.  two 
thousand  five  hundred  dollars  ($2,3001,  this 
stock  shall  be  delivered  to  A.  G.  Piatt,  the 
payment  of  this  $2,500  to  be  made  on  or  be- 
fore August  21,  1895.  Any  dividends  that 
may  be  declared  on  the  said  six  thousand 
two  hundred  and  fifty  shares  of  stock  are 
to  be  paid  In  to  Mr.  Durbrow,  and  applied 
ui>on  the  balance  due  on  said  stock  In  es- 
crow, said  amounts  to  be  subject  to  order 
of  H.  B.  Havens;  It  being  agreed  that  satd 
A.  G.  Piatt  shall  at  any  time  during  the 
year  stated  have  the  privilege  of  paying  up 
the  amount  due  on  the  stock  In  escrow,  and 
thereafter  receive  any  dividends  that  may 
be  declared  on  said  stock.  It  Is  also  under^ 
stood  and  agreed  to  by  the  parties  to  this 
agreement  that  said  H.  B.  Havens  shall,  at 
any  time  on  or  before  August  21.  1895,  have 
the  privilege  of  offering  A.  G.  Piatt  the  sum 
of  $2,504)  and  Interest  at  the  rate  of  eight 
per  cent,  per  annum  from  the  date  of  this 
agreement  for  six  thousand  two  hundred  and 
fifty  shares  of  stock  of  said  Crescent  Mining 
Company;  and,  should  said  A.  G.  Piatt  re- 
fuse such  offer,  then  the  said  A.  G.  Piatt  shall 
relieve  said  H  B.  Havens  from  any  future 
liability  in  connection  with  this  transaction. 
It  Is  also  agreed  and  understood  that  in  case 
the  foregoing  offer  shall  not  be  made,  that 
the  said  A  G.  Piatt  shall  have  the  right  to 
cancel  this  contract  on  August  21,  1895,  and 
receive  from  said  H.  B.  Havens  the  sum  of 
$2,500,  as  per  note  of  even  date  herewith, 
without  Interest  or  any  dividends  that  may 
have  been  made  on  such  stock.  H.  B. 
Havens  agrees  that  a  five-stamp  mill  shall  be 
placed  on  the  property,  without  any  expense 
to  said  A  G.  Piatt,  In  consideration  of  this 
agreement.  [Signed]  H.  B.  Havens.  [Sign- 
ed]  A.  G.  Piatt. 

"WitQcss;    [Signed]  A.  K.  Durbrow. 

"Witness  to  signature  of  A  Q.  Piatt: 
ISiffnedJ  J.  R.  Palmer." 


"That  on  the  margin  of  Bald  agreement, 
opposite  the  clause  referring  to  said  promis- 
sory note,  was  a  further  stipulation  between 
plaintiff  and  defendant  made  at  the  same 
time,  In  words  as  follows: 

"  'Tills  note  Is  not  to  be  transferred  or  used 
without  maker's  permission,  but  is  to  be 
canceled  upon  the  canceling  of  this  agree- 
ment or  payment  of  amount  named.  [Sign- 
ed] H.  B.  Havens.    [Signed]  A.  G.  Piatt' " 

The  first  point  made  by  appellant  for  re- 
versal was  that  the  cause  of  action  was  one 
at  law,  and  that  the  court  below  erred  in 
denying  to  defendant  a  Jury  trial.  The  facts 
bearing  on  the  question  are  aa  follows:  The 
cause  was  pending  In  department  4  of  the 
superior  court  On  the  20th  day  of  Decem- 
ber, 1805,  the  attorneys  for  the  respective 
parties  stipulated  as  follows:  "It  Is  hereby 
stipulated  between  the  parties  to  the  above- 
entitled  action  that  said  action  may  be  set 
down  for  trial  at  such  time  as  will  suit  the 
convenience  of  the  court  on  any  day  after 
the  15th  of  January,  1896."  The  action  was 
set  for  trial  March  3,  1896,  and,  not  being 
reached,  was  reset  for  March  13,  1886.  Again 
It  was  apparent  that  the  cause  would  not  be 
reached,  and  the  attorneys  for  the  respective 
parties  met  the  Judge  of  the  court  at  his 
chambers  to  arrange  a  future  day  for  trial, 
and  then  and  there  counsel  for  defendant  an- 
nounced that  he  had  not  waived  a  Jury  trial, 
and  Insisted  upon  his  right  to  a  trial  by 
jury.  The  Judge  then  postponed  the  trial 
for  one  week,  and  directed  conns^  "to  make 
his  demand  for  a  jury  trial  in  open  court." 
Thereupon,  and  In  open  court,  on  March  13, 
1896,  such  demand  for  a  Jury  trial  was  made. 
The  court,  on  the  10th  of  the  same  month, 
denied  the  application  for  a  Jury  trial,  "on 
the  ground  tbat  the  action  was  one  In  which 
the  parties  were  not  entitled  to  a  jury  trial."- 
Defendant  excepted.  It  may  be  stated  also 
that  department  4  of  the  superior  court  was, 
and  for  two  years  had  been,  engaged  In  the 
trial  of  court  cases,  and  had  not  during  that 
period  had  a  Jury  In  attendance,  and  that  the 
regulation  to  this  effect  was  notorious. 

The  action  is  to  all  Intents  and  purposes 
one  at  law  to  recover  money  upon  a  prom- 
issory note,  and  for  the  breach  of  the  con- 
tract entered  Into  simultaneously  therewith. 
Plaintiff  averred  that  he  had  complied  with 
all  the  conditions  to  be  by  him  kept  and  per- 
formed, but  that  defendant  had  violated  the 
contract  etc.  The  contention  of  the  re- 
spondent that  plaintiff  might  have  enforced 
a  lien  upon  the  stock  mentioned  In  the  agree- 
ment cannot  be  upheld,  for  the  reason  that 
there  are  no  tacts  stated  In  the  comi)laint 
going  to  uphold  any  such  lien;  but,  on  the 
contrary,  the  whole  theory  of  the  complaint 
Is  that  plaintiff  rescinded  the  agreement,  as 
he  had  a  right  to  do,  by  tendering  a  return 
of  the  stock,  and  demanding  payment  of  the 
note,  and  he  offers  to  return  the  stock  to 
defendant,  to  surrender  It  In  court  etc. 
There  was  no  case  that  could  be  made  con- 
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■tatent  vltb  the  Issnn  that  would  entitle 
plaintiff  to  equitable  mitf.  We  tblnk.  there- 
fore^ that  the  court  erred  In  holding,  as  It 
aid,  that  the  cause  waa  one  In  which  the  j/ax- 
tles  were  not  entitled  to  a  Jury  trial. 

Respondent  contends,  however,  that.  If  It 
be  conceded  that  the  court  was  wrong  in  the 
reason  which  It  gave  for  refusing  a  Jury  to 
defendant,  It  was  still  right  In  Its  conclusion, 
because  defendant  had,  by  the  stipulation, 
In  effect  waived  a  jury.  Trial  by  Jury  may 
be  waived:  (1)  "By  falling  to  appear  at  the 
trial";  (2)  "by  written  consent  •  •  •  filed 
with  the  (derk":  (3)  "by  oral  consent,  in 
open  court,  entered  in  the  minutes."  Code 
CIT,  Prbc  I  631.  The  stipulation  of  the  at- 
tomeys  was  entirely  consistent  with  the  Idea 
of  a  trial  either  with  a  jury  or  by  the  court. 
It  Is  only  by  ingrafting  therein  the  fact  that 
there  was  no  jury  for  that  d^;>artment  of  the 
court,  and  that  such  fact  was  notorious,  that 
the  BtIpulatl(Hi  becomes  of  any  force.  We 
tiilnk  this  too  vague  and  uncertain  a  basis 
upon  which.  In  the  face  of  our  Code,  to  found 
B  waiver.  It  was  held  in  an  early  case 
<Smlth  V.  Pollock.  2  OaL  02)  that  the  rlgbt 
of  trial  by  jury  cannot  be  waived  by  Impli- 
cation. In  Swasey  v.  Adair,  88  Cal.  179,  25 
P&c  1119,  it  was  held  that  a  Jury  trial  can 
only  be  waived  in  one  of  the  modes  prescrlb* 
ed  In  section  631,  supra.  In  Biggs  v.  Uoyd, 
70  Oal.  447,  11  Pac.  831,  It  was  held  that  the 
right  to  a  Jury  trial  Is  not  waived  by  neglect- 
ing to  demand  a  jury  at  the  time  the  cose 
Is  called  to  be  set  for  trial,  notwithstanding 
a  rule  of  court  that  a  Jury  shall  then  be  de- 
manded. For  the  reasons  given  In  these 
cases,  we  think  there  was  no  waiver  of  a 
jury  In  the  manner  prescribed  law,  and 
that  the  court  below  erred  In  its  ruling.  We 
recommend  that  the  Judgment  be  reversed, 
and  the  cause  remanded. 

We  concur:   HATNES^  G.:  BSXCSEB,  C. 

FEB  GUBIAH.  Fw  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  la  re- 
versed, and  the  cause  remanded. 


(18  Waab.  S83) 

KELLOQG  T.  SCHBUEBMAN  et  Ox.* 
(Supreme  Court  of  Washington.   Dec.  13,  1897.) 

JCaLICIOUS  FrOSKCFTION — PlBADINO— EVIDBNOS— 
FnOBABLa  CaDSH— WlTXBBS— BKtBP. 

1.  Tb  prove,  hi  an  action  for  malicious  prose- 
cution, what  defendanta  testified  to  in  the  crimi- 
nal proceeding,  it  is  not  necessary  to  call  tliPin, 
though  they  be  within  the  court's  jurisdiction, 
but  the  Btenogrnpher  who  took  the  tesliuioiiy 
may  testify  relative  thereto. 

2.  It  ia  not  necessary  that  under  the  point  in 
appWlant's  brief,  where  the  question  of  error  in 
admission  of  testimony  is  argued,  the  part  of 
the  record  ahould  be  indicated  where  such  testi- 
mony and  the  objection  thereto  can  be  fouud. 
but  it  is  enough  that  attention  is  specifically  cull- 
ed thereto  In  the  statement  of  toe  case  In  the 
forepart  of  the  brief. 

3.  Plaintiff  in  an  action  foi  malicious  prosecu- 
tion IS  not  cntitlvtl  to  have  given  in  evidence  nil 

ABehearing  denied. 


the  testbttony  of  defendants  In  tiie  erlmloal  pio- 
ceeding,  part  of  It  being  Irrelevant  and  immate- 
rial. 

4.  Defendants  in  an  actltm  tat  malirioos  prose- 
cution may  show  probable  cause  under  a  geaeral 

deoial. 

Api»eal  from  superior  court.  King  county; 
E.  D.  Benson,  Judge. 

Action  by  John  D.  Kellogg  against  Chris- 
tian Schenerman  and  wife.  Judgment  for 
plaintiff.  Defendants  appeal.  Reversed. 

Blaine  &  De  Vrles,  for  appellants.  Lind- 
say, King  St  Turner,  for  respondent. 

SCOTT,  a  J.  This  action  was  brousht  to 
recover  damages  for  malicious  prosecution. 
The  appellant  Christian  Scbeuerman  made 
complaint  before  a  Justice  of  the  peace, 
charging  the  respondent  and  one  Pratley 
with  burglary  In  entering  appellants'  dwell- 
ing bouse.  A  warrant  was  Issued,  and  the 
respondent  and  Pratley  were  arrested.  Prat- 
ley was  discharged  upon  a  motion  of  the 
prosecuting  attorney,  and  the  Justice  of  the 
peace  discharged  respondent,  who  thereafter 
brought  this  action,  and  recovered  damnges 
in  the  sum  of  f  1,500;  whereupon  this  appeal 
was  taken. 

It  Is  first  claimed  that  tbo  court  erred  in 
admitting  In  evidence  the  comnlitlnt  and 
warrant  upon  which  the  respondent  was  ar^ 
rested;  but  there  Is  no  merit  In  this  conten- 
tion, for  the  defendants  admitted  the  pro- 
ceedings before  the  magistrate. 

It  Is  next  contended  that  the  court  erred 
in  allowing  proof  by  one  Bolster,  a  ste- 
nographer, who  took  the  testimony  given 
before  the  Justice  of  the  peace  of  what 
Scbeuerman  and  his  wife  there  testified  to. 
The  first  ground  of  objection  is  that  Scbeuer- 
man and  his  wife  were  still  wltbln  the  Ju- 
risdiction of  the  court,  and  that  tliey  should 
have  been  called  to  prove  what  their  testi- 
mony was;  and  the  second  Is  that  the  evi- 
dence given  was  not  the  best  evidence. 
There  Is  no  foundation  for  the  first  objec- 
tion. The  witness  was  Just  as  competent,  as 
a  matter  of  law,  to  testify  to  what  they 
swore  to,  as  were  the  Scheuermaos.  The 
other  ground  of  the  objection  should  have 
been  sustained.  It  Is  contended  by  the  re- 
spondent that  the  witness  only  used  his 
notes  of  the  testimony  to  refresh  his  recol- 
lection, but  Ibis  Is  not  horne  out  by  the  rec- 
ord, for  he  was  directed  by  plaintiff's  attor- 
ney to  read  the  testimony  given  by  the 
Scheuermans,  which  he  did  in  its  entirety. 
In  State  v.  Freidrlcb,  4  Wash.  204,  29  Pac. 
1055,  30  Pac.  323,  and  31  Pac.  332.  this  court 
held  that  a  stenographer  who  took  down  tes- 
timony could  be  asked  as  to  what  the  testi- 
mony waa,  and  could  be  permitted  to  refer 
to  bis  notes  to  refresh  his  recollection,  but 
that  the  notes  were  not  competent  evidence. 
However,  it  might  be  that  the  action  of  the 
court  In  the  matter  could  be  held  harmless, 
considered  with  reference  to  the  objection 
raised  that  It  was  not  the  best  evidence  fot 
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-we  fall  to  find  kbj  contraffictton  in  tbiir  im- 
timony  here  In  any  Important  particular  of 
tbe  fact  that  th^  testified  befon  the  Jus- 
tice of  the  peace  as  shown  toy  the  stenc^ 
rapher's  report.  In  some  instances  they 
claimed  that  they  were  mlstakm  In  giving 
audi  testhnony,  but  admitted  that  tfa^  bad 
BO  testified  as  to  certain  parts  which  wwe 
called  to  th^r  attmtlon.  Bnt  it  is  further 
contended  appellants  that  much  of  tiie 
testimony  given  before  tike  justice  of  tbe 
peace,  and  especially  on  tbe  cross-examlnar 
tton  of  Mrs.  Schenennan,  was  Inadmlsslbto 
on  tbls  Irlal,  and  tended  to  prejudice  the  do* 
fendants.  Tbe  respondent  <AJeet8  to  tbe 
consideration  of  this,  for  the  reason  that  ap- 
pellants* brief  does  not  Indicate  the  part  of 
the  record  where  sncta  testimony  and  the  ob- 
jection thereto  can  be  found.  It  la  true,  it 
Is  not  stated  under  the  third  point,  where 
the  matter  Is  argued;  but  in  making  their 
statem«it  <Kf  the  case  In  the  forepart  of  their 
brief  the  appellants  have  qtedfleally  called 
attrition  to  the  particular  pages  of  tbe  rets 
«rd  where  the  objectionable  matter  may  be 
found.  One  of  the  grounds  of  tbe  objection 
was  fliat  it  was  imianper;  also  that  the  plaln- 
tur  was  not  mtitled  to  show  lU-wOl  cm  tbe 
part  of  the  defendants  against  any  third 
penon.  Bat  the  testimony  was  allowed  to 
go  In.  l^pon  such  cross-examination  a  num- 
ber of  questions  were  asked  Mrs.  Scheuer- 
man  with  r^erenee  to  her  llt-wlU  against 
Sdieaerman's  lialf-breed  children.  The 
plaintiff  was  not  one  of  Scheuerman's  chil- 
drai,  but  was  a  child  of  his  first  wife  and 
her  former  hnsband.  She  was  also  asked  to 
state  if  she  had  not  told  a  certain  party  that 
she  was  bound  to  rid  herself  of  these  81- 
wasb  children,  and  If  ahe  did  not  state  that, 
if  she  thought  old  Scbeuerman  would  live  five 
years,  ahe  would  leave  him  at  once.  It  Is 
unnecessary  to  set  forth  all  of  theae  mat- 
ters In  detail,  and.  although  the  witness  In 
some  Instances  denied  having  made  the  state- 
ments, the  very  fiict  that  she  was  aaked 
many  questions  of  that  character  may  have 
tended  to  prejudice  tbe  defendants  upon  this 
trial,  and  some  of  tbe  questions  were  answer- 
ed substantially  In  the  affirmative.  It  Is 
contended  by  the  respondent  that  he  was 
entitled  to  have  all  of  the  testimony  of  the 
Scbenermans  given  before  the  Justice  of  the 
peace  go  In  evidence  upon  this  trial,  but  this 
cannot  be  sustained,  for  the  fact  that  Imma- 
terial and  Irrelevant  testimony  was  admitted 
before  the  Justice  of  the  peace  would  be  no 
ground  for  Its  admission  In  this  case. 

Another  point  made,  which  It  might  be  well 
to  notice,  Is  the  alleged  error  of  tbe  court  In 
not  allowing  the  appellants  to  prove  what 
waa  said  by  certain  detectives  to  the  prose- 
cuting attorney,  In  their  presence,  upon  their 
statement  of  what  they  claimed  to  be  the 
facts  relating  to  the  burglary;  It  being  argued 
that  this  proof  was  admissible  for  the  pur- 
pose of  showing  probable  cause.  The  re- 
spondent contrads  that  It  waa  not  admlaslbl^ 


for  the  reason  that  defenAtnta  bkd  not  aUeged 
probable  cause  for  instituting  the  prosecu- 
tion In  their  answer.  But  under  the  w^gbt 
of  authority  we  are  of  the  opinion  that  they 
were  entitled  to  ieOiow  this  under  a  general 
denial.  Trogden  t.  Deckozd,  45  Ind.  572; 
Root  v.  Harris,  12  Abb.  Prac.  446;  Bruley  t. 
Bose.  67  Iowa,  651,  11  N.  W.  628;  Folger  v. 
Washburn,  137  Mass.  60. 

It  Is  also  contended  by  the  respondent  tiiat 
the  ruling  waa  harmless,  bocauae  the  Jury  In 
certain  special  findings  found  that  the  Scbeu- 
mmins  acted  malldoualy,  that  no  burglary 
had  be«  committed  or  attempted,  and  that 
such  remarks  were  based  upon  tbeir  inten- 
tional false  statements.  Of  course,  what  may 
have  been  said  by  the  ofiteers  upon  Hkelr  flab* 
rlcated  statement  could  have  been  no  Justlfl- 
catkm  for  the  prosecution.  Nor  waa  the 
queatl<ui  of  probaUe  cause  Involved  at  all  if 
the  Schenermans,  knowing  no  crime  had  been 
attempted  the  plaintiff,  bad  omaplred  to 
get  bim  convicted  upon  a  false  charge.  But 
we  are  not  prepared  to  say  tliat  all  the  state- 
ments of- the  ofOcers  sought  to  be  proved  were 
baaed  up(m  what  Schenerman  and  his  wife 
related  aa  the  facts.  They  at  all  times  main- 
tained tbe  charge  to  be  true,  and  whatever 
facta  existed  independoitly  of  their  state- 
ments would  have  a  legitimate  bearing  to 
aupp(fft  such  c<mtentlon.  Beversed,  and  re- 
manded for  a  new  trial. 

ANDERS,  GORDON,  and  REAYIS,  JJ^ 
ooncur. 


CITY  OF  SEATTLB  v.  WHITWORTH  et  aL 
(Supreme  C^rt  of  Waihiogton.  Nov.  24, 1807.) 

FlNDIseS— COHflTKUCTION— PRBaUMPnON    Olf  Ap- 

raiL. 

A  fiodioir  of  fact  that  the  cost  of  a  mn- 
nicipal  improTement,  an  assessment  lien  for 
which  waa  sought  to  be  foreclc«ed,  was  greater 
than  necessary,  owing  to  errors  of  the  city  en- 
gineer, "but  tbst  toe  amount  of  the  excess 
•  •  •  over  the  •  *  *  necessary  cost  is  not 
determinable  from  the  evidence,"  in  connection 
with  a  finding  of  law  "that  hy  reason  of  the  en- 
lar^ied  cost,  •  •  *  the  specified  amount  of 
wluoh  is  not  detennlnahle,  the  plaintiff  is  not 
entitled  to  recover  any  penalties,  interest,  or 
costs  of  this  proceeding,  will  be  constrned  in 
support  of  the  decree  for  ffie  amount  of  the  as- 
aeBRment  only,  not  as  a  statement  that  there  was 
not  sufficient  proof  to  enable  the  making  of  aoy 
definite  finding  as  to  the  amount  of  the  increased 
expense  due  to  the  errors,  bnt  that  such  amount 
could  not  be  determined  exactly:  with  a  de- 
termination, however,  that  the  deduction  of  tbe 
amount  of  the  penalties,  interest,  and  costs  wan 
sufficient  to  cover  tbe  amount  or  such  increased 
expense. 

Appeal  from  superior  court,  King  county; 
J.  W.  X-angley,  Judge. 

Action  by  the  city  of  Seattle  against  George 
F.  Whltworth  and  another.  Decree  for  plain- 
tiff.   Defendants  appeal.  Affirmed. 

Greene,  Turner  &  Lewis,  for  appellants. 
Pratt  &  Riddle  (John  K.  Brown,  of  counseD. 
tor  respondent. 
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BCOTT,  C.  I.  TbSa  was  an  actton  to  fore- 
close a  special  aaaessment  lloi  for  the  Im- 
proTemmt  of  Fifth  street,  In  the  dt7  of  Be- 
attle.  lasoes  were  made,  and  a  trial  had. 
which  resulted  In  a  decree  against  the  de- 
feodante,  wlu>  have  appealed  therefrom.  Ihe 
evidence  Is  not  Ivought  here,  bnt  the  con- 
tention is  that  no  judgment  could  have  been 
rendered  In  favor  of  the  plaintiff  on  the  flnd< 
Ings,  espedall7  tiie  seventh  finding  of  fac^ 
which  Is  as  follows:  "lliat  the  Improvement 
of  Fifth  street  nndw  said  ordinance  was  duly 
completed,  and  regularly  accepted  I7  the 
dty  of  Seattle,  and  was  in  all  re«pects  duly 
and  properly  made  In  accordance  with  the 
contiraet  under  said  ordinance  and  the  charter 
and  the  ordinances  of  the  city  of  Seattle  then 
In  force,  and  of  the  several  requirements  of 
the  said  charter  and  ordinances  which  the 
said  plaintiff,  the  dty  of  Seattle,  and  its  sev* 
eral  officers,  duly  performed  and  executed, 
except  that  the  actual  cost  of  said  Improve- 
moit  was  In  excess  of  the  necessary  cost 
thereof;  that  tbe  additional  expense  of  said 
improvement  was  due  to  errors  made  the 
engineer  and  officers  of  said  dty  In  the  course 
of  construction  and  in  the  correction  of  such 
errors,  hut  that  the  amount  of  the  excess  of 
sndi  cost  over  the  actual  and  necessary  cost 
thoreof  Is  not  determinable  from  the  evi- 
dence." In  Its  fifth  finding  of  fttct  the  court 
found  that  the  defoidants'  real  estate  vran 
duly  assessed  for  its  imiportlonate  part  of 
the  cost  of  the  Inqnovemoit,  In  the  manner 
prescribed  by  law,  for  the  sum  of  ^0.54, 
and  that  said  property  was  benefited  by 
said  Improvement  to  the  »tent  of  said  as- 
sessment The  assessment  was  made  sever- 
al years  dnce,  and  a  large  amount  had  ac- 
cumulated In  the  way  of  penalties.  Interest; 
and  costs,  and  the  court  found  as  Its  third 
conclusion  of  law:  "That  by  reason  of  the 
enlarged  cost  ot  said  Improvements,  the 
specified  amount  of  which  la  not  determina- 
ble, the  plaintiff  la  not  entitled  to  recover 
any  penaltlci^  interest,  or  costs  of  this  pro- 
ceeding." The  appdlanta  contend  that  the 
amount  for  which  the  lien  was  decreed  was 
not  determined,  and  could  not  be  determined 
from  the  evidence,  and,  as  no  definite  amount 
was  found  chargeable  gainst  the  real  es* 
tate,  no  Judgment  tm  any  sum  could  lawfully 
be  rendered;  and  contuid  that  they  were 
entitled  to  a  judgment  dismissing  the  action. 
It  Is  not  clear  from  the  record  whetha  tlie 
fx>urt  meant  to  say  that  the  amount  of  the 
Increased  expense  of  the  improvement  duu 
to  emn  could  not  t>e  determined  exactly, 
or  whether  there  was  not  sufficient  proof  be- 
fore the  court  to  make  any  definite  finding 
thereon.  It  does  not  apiiear  that  any  fur- 
ther evidence  vras  offered,  or  that  the  court 
was  asked  to  make  a  finding  as  to  the  spe- 
cific amount  of  such  extra  cost.  In  this 
condition  of  the  record  we  think  the  pre- 
sumption should  be  In  favor  of  the  decree, 
and  that  by  deducting  the  amount  of  the  pcn- 
altlea^  Interest,  and  costs,  which  at  that 


time  about  equaled  the  amount  of  the  as* 
sessmen^  the  court  determined  that  It  was 
sufficient  to  cover  the  amount  of  such  in- 
creased expense.  In  ElUott'a  A|M?ellate  Pro- 
cednre  (sectkm  70^  It  Is  said,  *if  the  ai^- 
late  tribunal  is  compelled  to  resort  to  pre- 
simiptions,  It  will  choose  that  which  will 
Bostaln  the  proceedings  of  the  trial  court, 
and  reject  that  whidi  would  overthrow  them." 
eto.;  and  tn  section  712  It  is  said  that 
**where  a  record  Is  susceptible  of  two  con- 
structions, that  constructlra  which  will  sus- 
tain the  Judgment  wOl  be  adopted."  See, 
also,  Gordon  v.  Donahne,  7S  CaL  501,  21 
Pac.  970;  Bottorff  v.  Wise,  03  Ind.  32;  Dorr 
V.  McDonald.  43  Minn.  468^  46  N.  W.  801; 
Campbell  v.  Oobnm,  77  Cal.  30,  18  Pac.  80a 
Were  we  to  agree  with  appellmts'  otmten- 
tlon  to  the  extent  that  no  decree  could  be 
rendered  In  favor  of  the  dty  npcm  the  find- 
ings made.  It  would  not  follow  that  the  ac- 
tion should  be  dismissed,  for  certainly  the 
amount  of  such  increased  expense  Is  suscep- 
tible of  proof.  It  could  be  approxiniately 
determined,  In  any  event,  and  eoougb  al- 
lowed to  safely  cover  It;  and,  if  It  were 
to  be  sent  bade.  It  would  only  be  for  the 
purpose  of  having  that  amount  determined. 
But  we  are  of  the  opinion  that,  under  the 
construction  to  be  adopted  bom  the  record 
as  it  stands,  there  having  been  no  request  by 
the  defendants  for  a  finding  as  to  the  spe- 
cific amount  of  the  Increased  cost,  m  any 
offer  of  further  proof  upon  Uiat  subject  the 
decree  ahoukl  be  affirmed. 

BEAYIS,  ANDERS,  DUNBAR,  and  GOR- 
DON. JJ.,  concur. 


HERRIGK  V.  NIBSZ  et  ux. 
(Supreme  Court  of  WaaUngtoD.  Nov.  24. 1807.) 

APPSAL—RsiflRD  AND  PBOCBBDIKQS  BBLOW— Es- 
TOPPBL  BT  PmADINO. 

1.  Where,  in  aa  action  to  caocel  tax  deed, 
the  complaint  alleges  that  plaintiC  is  ready  ana 
willing  to  pay  defendants  all  taxes,  penaltiea,  in- 
terest, and  costs  paid  by  them  on  the  property, 
but  the  lower  court  fails  to  find  the  amount  of 
taxes  paid,  tor  the  reason  that  its  decree  is  in 
favor  of  defendants  suKtaining  tbe  tax  deed,  the 
decision  on  appeal  directing  a  decree  In  tevor  of 
plaintiff  permits  of  the  lower  eoort  including  in 
the  decree  a  judgment  for  defendants  for  the  tax- 
es, as  shown  by  the  evidence. 

2.  Plaintiff  in  an  action  to  cancel  tax  deed  is 
concluded  as  to  the  validity  of  the  levy  of  taxes 
by  allegation  in  the  complaint  tbst  he  is  ready 
and  willing  to  pay  defeudaota  all  taxes  paid  1^ 
him  on  the  property. 

Apiieal  from  superior  court.  King  county; 
William  mckman  Moore,  Judge. 

Action  by  EL  M.  Herrick  against  U.  R. 
Nlesz  and  wife.  From  the  denial  of  defend- 
ants' application  to  have  Judgment  in  their 
favor,  for  taxes  paid,  ioduded  In  decree  for 
plaintiff  canceling  tax  deed,  defotdants  ap- 
peaL  Reversed. 

J.  T.  Ronald,  for  amellants.  Mltdidl  Gil- 
liam and  Donworth  ft  Howe^  for  respondent. 
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SCOTT,  C.  J.  This  action  was  brought  to 
caaeel  a  tax  deed,  and  was  before  thts  court 
upon  a  former  occasion  (16  Wash.  74,  47  Pac. 
414),  where  the  plaintiff  had  appealed  from  a 
decree  sustaining  the  validity  of  the  deed. 
This  court  held  It  inralld,  reversed  the  cause, 
and  remanded  It  to  the  lower  court,  with  di- 
rections to  enter  a  decree  In  favor  of  the 
plaintiff.  Upon  the  receipt  of  the  remittitur 
la  the  lower  court,  the  defendants  applied  to 
the  court  to  include  in  the  decree  a  Judgment 
In  their  favor  for  the  amount  of  taxes  paid 
by  them  on  the  lands,  and  that  the  same  be 
decreed  a  lien  upon  the  lands.  The  court  de- 
nied their  application,  and  this  appeal  Is 
taken  therefrom. 

The  respondent  contends  that  the  court 
had  no  authority  In  disposlog  of  the  case  up- 
on the  remittitur  to  render  a  judgment  in  fa- 
vor of  the  defendants  for  the  amount  of  the 
taxes.  He  contends  that  the  former  decree 
In  favor  of  the  defendants  was  based  upon 
findings  of  fact  and  conclusions  of  law  pre- 
pared their  counsel,  and  that  said  findings 
of  fact  did  not  disclose  the  amount  of  taxes 
paid  by  them,  but  contained  only  a  general 
finding  that  tbe  defendants  had  paid  the  taxes 
for  certain  years  enumerated;  and,  further- 
more, that,  after  the  opinion  had  been  filed  in 
this  court  reversing  said  decree  and  direct- 
ing the  lower  court  to  raider  a  decree  In  fa- 
vor of  the  plaintiff  in  accordance  with  the 
opinion,  said  defendants  filed  a  petition  for 
a  rehearing,  calling  the  court's  attention  to 
the  decision  In  so  far  as  it  related  to  the  ques- 
tion of  the  statute  of  llmltationB,  but  said 
nothing  as  to  the  r^t  of  defendants  to  a 
Judgment  for  the  amount  of  taxes  claimed  to 
have  been  [)aid  by  them;  and  the  respondent 
here  contends  that,  npon  the  receipt  of  the 
remittitur,  the  lower  court  could  do  nothing 
more  than  to  render  a  decree  in  favor  of  the 
plaintiff,  giving  him  the  land.  The  position 
that  the  lower  court  could  not  proceed  con- 
trary to  the  opinion  filed  in  reversing  the 
CT.use  is,  of  conrse,  well  taken,  for  any  modifi- 
cation of  the  decision  must  have  been  ob- 
tained In  tbis  court;  and  the  question  to  be 
determined  is  whether  the  relief  asked  by  the 
defendants  In  the  final  disx>ositIon  of  the 
cause  in  the  lower  court  was  contrary  to  the 
opinion,  and  that  must  be  determined  by  the 
record. 

The  complaint  to  set  aside  the  deed  and  for 
ihe  recovery  of  the  lands  contained  the  fol- 
lowing allegation,  viz. :  "The  plaintiff  is,  and 
at  all  times  has  been,  ready  and  willing  to 
|wiy  the  defendants  Nlesz  the  amount  of  any 
and  all  taxes,  penalties,  Interest,  and  costs 
paid  by  them,  or  either  of  them,  upon  the 
said  described  real  property;  but  plaintiff 
has  been  unable  from  an  examination  of  the 
records,  and  after  diligent  search  and  in- 
quiry, to  ascertain  the  amount  of  such  taxes. 


I>enaltles,  interest,  and  costs,  If  any,  so  paid 
by  said  defendants;  •  *  and  he  prayed 
that  the  defendants  be  required  to  show 
what,  if  any,  taxes  they  had  paid  upon  said 
described  real  property,  Including  penalties, 
interest,  and  costs.  The  decree  upon  the 
first  trial  In  the  lower  court  having  been  ren- 
dered In  favor  of  the  defendants  sustaining 
the  tax  deed,  there  was  no  occasion  for  the 
court  to  find  the  amount  of  taxes  paid  by 
them.  Proof  had  been  Introduced  upon  that 
subject,  however,  and  the  appellants  ask,  in 
ease  this  court  sustains  them  In  their  right 
to  recover  the  taxes,  that  we  find  the  amount 
of  the  taxes  itaid  by  them,  and  modify  the 
decree  by  making  the  same  a  lien  upon  the 
land,  and  their  payment  a  condition  preced- 
ent to  the  right  of  the  plaintiff  to  recover  It. 
But  there  seems  to  have  been  some  conten- 
tion between  the  parties  as  to  whether  cer- 
tain taxes  paid  were  paid  upon  the  particu- 
lar land,  or  upon  that  Included  with  other 
lands,  if  we  understand  the  pleadings;  and 
we  will  not  examine  the  proofs  to  determine 
the  amount  paid  by  the  defendants.  But  we 
are  of  the  opinion  that  the  defendants  are 
entitled  to  recover  the  amount  of  the  taxes 
paid  by  them,  and  that  giving  them  this  re- 
lief in  no  wise  conflicts  with  the  decision 
heretofore  rendered.  While  It  would  have 
been  proper  enough  for  the  defendants,  In 
their  petition  for  a  rehearing,  to  have  called 
the  court's  attention  to  the  fact  that  there 
was  no  express  provision  In  the  opinion  for 
the  recovery  of  such  taxes,  yet  we  do  not 
think  It  was  necessary  in  this  instance,  for 
the  plalntifTs  complaint  expressed  a  willing- 
ness to  repay  to  the  defendants  the  amount 
of  taxes  which  they  had  paid.  The  decision 
before  rendered  in  this  court  directed  a  de- 
cree tn  favor  of  the  plaintiff,  and  a  decree 
which  gave  him  all  that  be  asked  was  cer- 
tainly a  decree  in  his  favor.  A  contention 
was  made  by  the  plaintiff  upon  this  last  ap- 
peal that  he  would  have  a  right  to  contest 
the  validity  of  the  levy  of  the  taxes,  etc.; 
but  we  think  he  was  concluded  by  the  alle- 
gation in  his  complaint,  which  was  that  he 
was  willing  to  repay  the  amounts  paid  by 
the  defendants,  etc.,  and  he  asked  that  they 
be  required  to  show  it.  Consequently  the 
cause  will  be  reversed  and  remanded,  with 
Instructions  to  the  lower  court  to  ascertain 
the  amount  of  taxes  paid  by  the  defendants 
on  the  lands  in  question,  with  Interest,  pen- 
alties, and  costs,  and  to  Include  In  the  de- 
cree a  judgment  for  the  full  amount  thereof, 
making  the  same  a  lien  upon  the  lands,  and 
requiring  the  plaintiff  to  pay  the  same  as  a 
condition  precedent  to  the  recovery  of  the 
lands. 

ANDERS.  DUNBAR.  REAVIS,  and  GOR- 
DON, JJ.,  concur. 
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In  re  SMITH'S  ESTATE. 
BREWER  T.  OBERO  et  aL 
ffapreme  Court  of  Washington.   Not.  24, 1897.) 

EXBCUTOBB  AND  ADMIXI8TKATOK4— COMPESSATIOX 

— CONSTKL'CTIOS  OP  WlLI- 

1.  Where  the  appraised  value  of  tlie  real  es- 
tate belonging  to  an  estate  is  disputed,  it  is  prop- 
er for  the  court,  in  determining  the  commission 
to  be  allowed  an  executor,  to  take  testimony  as 

to  the  value,  and  fuunil  hiK  jiulKint'iit  tliereou. 

2.  A  clause  in  a  will  which  provides  that,  for 
the  pnrpose  of  settling  the  estate,  thi-  executor 
shall  be  considered  an  executor,  aiul,  for  the  pur- 
pose of  manngriug  it  and  invcRting  it»  iiioome,  he 
shall  be  considered  a  trustee,  and  uhall  be  en- 
titled to  a  just  comi)ensatiou  for  his  servicef, 
means  that  one  compensaEion  ebaW  inclutlu  both 
management  and  Bettlemcnt;  and,  where  the 
court  allows  a  just  compensation,  his  Judgment 
will  not  be  disturbed. 

Appeal  from  superior  court,  Chehalis  coun- 
ty; Charles  W.  Bodgdoo,  Judge. 

Contest lietween James  Brewer.as  executor 
of  the  will  of  Andrew  J.  Smith,  deceased,  and 
I>uc7  Oberg  and  others,  in  relation  to  the 
compenaatlon  to  be  allowed  the  executor  for 
bis  services  in  aettUng  the  estate.  From  a 
decree  fixing  the  compensation,  the  executor 
appeals.  Affirmed. 

Griffiths  &  Hutcheson,  for  appellant.  Geo. 
D.  Schofleld,  for  respondents. 

SCOTT.  C.  J.  This  matter  relates  to  the 
right  of  appellant,  as  executor,  to  recover 
fees  upon  the  appraised  value  of  the  estate. 
The  appraised  value  being  disputed,  the  court 
took  the  testimony  of  witnesses  as  to  its 
value  at  the  time  of  settlement,  and  allowed 
the  sum  of  ¥764.81  as  a  commission  thereon, 
which  was  considerably  less  than  the  com- 
mission would  have  amounted  to  upon  the 
appraised  value.  The  appeal  was  taken  be- 
fore the  case  of  Horton  v.  Barto  (Wash.)  50 
Pac.  587,  holding  that  the  appraised  ralue  is 
not  coDclnslve,  was  decided  by  this  court. 
We  are  disposed  to  follow  that  decision  tn 
this  matter,  and,  the  appraised  value  being 
disputed,  it  was  proper  for  the  court  to  de- 
termine the  real  value  from  the  testimony  of 
witnesses. 

The  question  as  to  the  right  to  recover  upon 
the  appraised  value  is  conceded  to  be  the 
principal  question  in  the  case,  but  the  appel- 
lant further  contends  that  the  court  erred  In 
not  allowing  him  a  commission  upon  certain 
Items.  We  find  It  unnecessary  to  consider 
this  contention,  except  in  the  light  of  a 
provision  contained  In  the  will,  whlcb  pro- 
vided for  keeping  the  estate  intact,  in  the 
main,  diu-lng  the  lifetime  of  the  wife,  and 
which  contained  the  further  provision,  viz.: 
"I  direct  that,  for  the  purpose  of  settling  my 
estate,  my  executors  shall  be  deemed  ex- 
ecutors; and  for  the  purpose  of  managing  my 
estate  as  aforesaid,  and  of  Investing  the  In- 
come not  used  for  the  said  support  and 
maintenance,  and  Increasing  the  capital  of 
my  CBtate,  they  shall  be  deemed  truKtees, 
and  shall  be  entitled  to  Just  compensation 


for  their  services.'*  Before  the  settlement 
of  this  estate  the  wife  died,  leaving  a  will 
wherein  appellant  was  also  appointed  as  an 
executor;  but  no  charge  was  made  therein, 
as  substantially  the  same  property  was  con- 
cerned In  both  wills.  It  seems  that  certain 
other  parties  named  as  executors  did  not 
choose  to  serve,  and  appellant  acted  singly, 
the  will  providing  therefor.  We  are  of  the 
opinion  that  the  provision  relating  to  just 
compensation  was  Intended  to.  and  did.  In- 
clude the  settlement  as  well  as  the  manage- 
ment of  the  estate;  and  the  court  found  tliiit 
the  sum  allowed  was  also  Just  compentwriou 
for  such  services,  In  addition  to  allowing  It  as 
the  percentage  provided  by  the  statute  upon 
the  value  of  the  estate  as  found  by  the  court. 
This  constrr.c-tlon  of  the  clause  of  the  will 
would  dispose  of  the  first  contention,  with 
reference  to  the  right  of  the  npiJellant  to  re- 
cover upon  the  appraised  value  also,  as  we 
do  not  find  from  the  record  that  he  reuuiiuced 
his  right  to  the  compensation  provided  by 
the  will,  and  It  would  only  be  necessary  to  ex- 
amine the  proofs  to  determine  whether  a  suffi- 
cient amotmt  was  allowed  as  Just  compensa- 
tion. We  have  done  that,  and  are  satisded 
with  (he  coart'B  finding,  and  the  Judgment  is 
afflrmed. 

ANDERS,  DUNBAR,  and  RBAVIS,  JJ., 
concur. 


BANK  OF  BRITISH  COLUMBIA  T.  JEFFS. 
(Supreme  Court  of  W^ashington.  Nov.  26,  1897.) 

NOTBS — COSTRACT  OF  EXTBNSIOX. 

On  May  24th  a  bank,  being  the  payee  of  a 
note,  received  the  maker's  dieck,  indorsed  upon 
its  face,  "On  account  of  interest  for  the  month 
of  May.  1898."  The  check  was  stamped  "Paid," 
and  the  amount  was  charged  to  the  maker's  ac- 
count, and  the  note  was  indorsed,  "Interest  paid 
to  May  Slst,  1893."'  Nothing  was  said  about  ex- 
tending the  note.  The  maker  had  customarily 
paid  Interest  from  month  to  month.  Held,  there 
was  a  contract  to  extend  tiie  note  to  such  date. 

Appeal  from  superior  court.  King  county; 
B.  D.  Benson,  Judge. 

Action  by  the  Bank  of  British  Columbia 
against  Richard  JeflFs.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

Burke,  Shepard  &  McGllvra  (Herbert  B. 
Huntley,  of  counsel),  for  appellant  Thomas 
B.  Hardin  and  Pierre  P.  Feny,  for  respond- 
ent. 

GORDON,  J.  This  Is  a  second  appeal. 
The  case  Is  fully  stated  In  15  Wash.  230,  40 
l^e.  247.  The  present  appeal  Is  from  an  or- 
der, made  on  motion  of  the  defendant  at  the 
close  of  the  trial,  dlKcharging  the  Jury,  ami 
directing  Judgment  for  the  defendant.  The 
law  of  the  case  was  stated  on  the  former  ap- 
peal as  follows:  "AVtere  a  creditor,  without 
Inadvertence  or  mistake,  receives  a  payment 
of  Interest  In  advance  on  the  note  of  a  debt- 
or,  and  does  not  expressly*  reserve  the  right 
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to  sue  before  the  expiration  of  the  period  for 
which  interest  Is  taken,  there  la  a  contract 
created  to  extend  the  time  of  payment  dar- 
ing the  period  for  which  the  Interest  Is  paid." 
We  think  the  question  InTOlved  in  this  ap- 
peal falls  within  the  rule  above  announced. 
The  tcBtlmony  on  the  part  of  appellant  at 
the  trial  tended  to  show  that,  at  the  time  In- 
tereet  whb  received  upon  the  note  In  suit, 
there  was  no  request  made  for  an  extension, 
that  there  was  no  conversation  upon  the 
subject,  that  It  had  been  the  custom  of  the 
defendant  AlTord  to  pay  Interest  upon  the 
note  from  month  to  month,  that  In  some  in- 
stances payment  of  such  Interest  was  not 
made  until  a  day  or  more  after  the  end  of 
the  month,  and  that  such  Interest  payments 
were  always  made  by  check  upon  appellant's 
bank.  In  which  Alvord  had  a  personal  ac- 
count. Sometimes  checks  for  such  payments 
were  mailed  to  the  bank,  and  at  other  times 
presented  at  the  counter.  On  May  24,  1883, 
Aivord  made  his  check  In  favor  of  the  bank 
for  $8C.70,  the  check  containing  upon  its 
face  this  Indorsement:  "On  account  of  Inter- 
est for  the  month  of  May,  1893."  On  the 
same  day  It  was  received,  stamped  "Paid," 
the  amount  charged  to  the  account  of  Ai- 
vord, and  the  note  indorsed,  "Interest  paid 
to  May  3Ut,  1803."  Whether  this  particular 
check  was  presented  at  the  counter  of  the 
bank,  or  received  In  the  course  of  mall,  does 
not  appear  from  the  evidence.  None  of  the 
witnesses  for  the  bank  bad  any  personal  rec- 
ollection on  the  subject.  The  only  question, 
therefore,  for  our  consideration,  is  whether 
the  contract  for  extension,  which  the  law 
Implied  from  the  fact  that  Interest  In  ad- 
vance was  paid  and  received,  was  overcome 
by  the  proof  already  referred  to.  It  Is  ap- 
I>ellant'8  contention  that  the  payment  of  In- 
terest in  advance  created,  at  most,  a  mere 
presumption,  and  was  in  itself  merely  prima 
facie  evidence  of  an  agreement  to  extend, 
which  is  overcome  in  the  present  case  by  the 
proof  of  the  silence  of  the  parties,  the  ab- 
sence of  any  request  for  extension,  and  the 
course  of  dealing  between  the  parties.  With 
this  contention  we  are  unable  to  agree.  It  Is 
not  made  to  api>ear  In  any  way  by  the  evi- 
dence In  this  cause  that  the  interest  was  re- 
ceived by  the  bank  through  any  mistake. 
The  check,  upon  its  face,  stated  the  pui^ose 
for  which  the  money  was  to  be  applied,  viz. 
for  interest  for  the  month  of  May;  nor  is  the 
purpose  for  which  the  bank  received  the  pay- 
ment left  uncertain  by  the  proof.  It  Is  not 
reasonable  to  suppose  that  the  maker  thought 
he  could  be  sued  upon  the  note  during  the 
period  for  which  ills  Interest  was  paid  In  ad- 
vance. Nor  Is  It  to  be  supposed  that  the 
bank  considered  that  It  might  maintain  an 
action  until  the  expiration  of  the  period  for 
which  it  had  received  the  interest.  In  Cros- 
by V.  Wyatt,  10  N.  H.  318,  the  court  say: 
"Where  an  Individual  pays  interest  upon  a 
note  In  advance,  he  does  so  for  the  purpose 
of  procuring  delay;  and  it  la  believed  that 


It  is  generally  understood  between  the  par- 
ties, unless  there  Is  some  express  reservation, 
that  the  creditor  has  no  right  to  call  for  the 
principal  until  the  expiration  of  the  time. 
•  •  *  The  payment  of  the  Interest  is  the 
consideration  of  such  an  agreement,  Implied 
from  the  transaction  itself,  if  not  distinctly 
expressed.  The  sum  received  is  a  payment, 
not  of  a  part  of  the  principal,  or  generally, 
but,  specially,  of  interest,  for  a  certain  peri- 
od. And  why  Is  this  payment  made?  Clear- 
ly, to  obtain  the  delay,  and  for  nothing  else. 
The  very  idea  of  a  payment  of  interest  In 
advance  presupposes  that  delay  of  payment 
of  the  principal  is  to  be  given  for  the  time. 
The  interest  thus  paid  is  not  expected  to  be 
applied  afterwards  to  the  principal,  or  paid 
back  on  any  contingency,  unless  there  is 
some  agreement  of  the  parties  to  that  effect. 
Nor  are  we  aware  of  any  principle  upon 
which  the  maker,  after  such  a  payment  of 
Interest  In  advance,  could,  before  the  ex- 
piration of  the  time,  on  offering  to  pay  the 
balance,  require  the  creditor  to  apply  any 
portion  of  the  Interest  so  paid  In  discharge 
of  the  principal.  •  •  •  The  general  rule, 
of  course,  does  not  apply  where,  on  the  pay- 
ment of  interest  In  advance,  liberty  to  sue 
la  reserved."  Upon  similar  facts,  in  Bank 
V.  Truesdell,  55  Barb.  604,  Justice  Foster, 
speaking  for  the  supreme  court  of  New  York, 
says:  "He  [the  cashier  of  the  bank]  should 
have  declined  to  receive  the  interest  at  all, 
or  have  informed  Thompson  that  he  should 
reserve  the  right  to  collect  the  note  at  any 
time.  He,  however,  took  the  money,  and 
Indorsed  it  as  Interest  on  the  note,— not  as 
principal,  nor  generally,  but  as  interest  up  to 
the  2eth  of  February.  1856.  And  is  It  not 
clear  that  be  Intended  to  wait  till  that  time 
for  the  principal?  ♦  •  *"  In  Woodbum 
V,  Carter,  50  Ind.  376,  It  Is  said:  "The  Infer- 
ence is  Irresistible  that,  where  a  creditor  re- 
ceives a  payment  of  interest  in  advance  on 
his  note  from  the  debtor,  there  is  a  contract 
to  extend  the  time  of  payment  during  the 
period  for  which  the  interest  is  paid."  The 
case  of  Preston  v.  Henning,  6  Bush,  557,  pre- 
sents facts  very  similar  to  those  In  the  pres- 
ent case.  In  that  case  the  holder  of  the  note, 
In  receiving  tlie  Interest,  gave  a  receipt  for  It 
as  general  payment.  The  court  say:  "*  *  * 
Although  it  appears  from  the  testimony  of 
Speed  that  he  did  not  intend.  In  accepting  It, 
to  release  the  appellant,  and  that  he  gave  the 
credit  and  receipt  for  it  as  a  general  pay- 
ment, under  the  advice  of  his  counsel,  In  or- 
der that  the  transaction  might  not  have  that 
legal  efTect,  he  in  fact  received  the  money  as 
Interest  paid  in  advance.  •  •  •  While, 
therefore,  It  api>earB  that  the  appellees  did 
not  Intend  that  their  receipt  of  the  three  hun- 
dred dollars,  nor  any  of  the  other  payments, 
should  have  the  legal  effect  of  releasing  the 
appellant,  we  cannot  resist  the  conclusion 
that  ail  payments  made  were  of  interest  In 
advance;  and  it  is  equallyclearthat these pay- 
mentswere  made  by  John  Preston  in  consider 
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ation  of  forbearance,  whicb,  If  not  expressly 
promised.  It  was  UDderetood  by  him  would  be 
given.  •  •  •  The  prepayments  of  interest 
being  made  as  the  price  of  Indulgence,  and 
received  by  the  appellees  with  knowledge  of 
that  fact,  and  without  notice  to  the  payor 
that  the  forbearance  thus  paid  for  would  not 
be  given,  they  were  bound  by  an  Implied 
promise  to  forbear  to  sue  until  the  expiration 
of  the  time  for  which  the  Interest  was  paid." 
In  Bank  v.  Pearsons,  30  Vt  711,  the  supreme 
court  of  Vermont  say:  "To  the  question, 
•why  was  this  Interest  paid  in  advance?  there 
can  be  but  one  reply.  It  was  to  obtain  the 
delay,  and  for  nothing  else,  and  the  pay- 
ment of  Interest  in  advance  necessarily  pre- 
supposes that  a  delay  of  payment  of  the 
principal  for  the  time  is  to  be  given."  In 
Hamilton  v.  Wlnterrowd,  43  Ind.  393,  it  is 
said;  "The  payment  of  interest  in  advance 
by  a  debtor  to  the  creditor— the  latter  receiv- 
ing It  as  such— implies  an  agreement  for  for- 
bearance during  the  time  for  which  such  In- 
terest is  paid,  unless  there  is  some  agree- 
ment or  understanding  to  the  contrary-"  In 
the  present  case  no  part  of  the  sum  paid  was 
Intended  to  be  applied  on  the  principal;  no 
part  of  it  was  so  applied;  it  was  accepted  by 
the  appellant  as  Interest  to  a  future  date,— 
so  indorsed  on  the  note;  and  there  Is  not  a 
word  or  line  of  testimony  Indicating  that  the 
right  to  sue,  or  otherwise  enforce  payment, 
prior  to  the  expiration  of  the  time  for  which 
Interest  had  been  received,  was  reserved  by 
the  bank.  The  present  case  may  be,  and, 
we  think,  is,  an  extreme  one.  The  prepay- 
ment was  for  a  period  of  six  days  only,  but 
that  can  make  no  difference.  It  rests  on 
principle,  and  the  result  la  the  same,  whether 
the  extension  Is  for  a  day  or  a  year.  It  was 
argued  by  the  very  able  and  distinguished 
counsel  for  appellant,  both  at  the  bar  and  in 
the  brief,  that  the  receipt  of  the  Interest  was 
merely  prima  facie  evidence  of  a  contract  to 
extend,  which  may  be  overcome  by  tlie  cir- 
cumstances surrounding  the  cause.  But  to 
hold  that  the  mere  silence  of  the  parties,  the 
absence  of  any  request  to  extend,  and  the 
like,  are  circumstances  which  overthrow  the 
presumption,  would  be  equivalent  to  holdli^ 
that  the  prima  facie  case  must  fall  unless 
proof  Is  made  of  an  express  agreement  to  ex- 
tend. The  Juc^ment  appealed  from  will  be 
affirmed. 

SCOTT.  C.  J.,  and  DUNBAR,  ANDERS, 
and  REAVIS,  JJ.,  concur. 


STATE  V.  BARKTTI,00. 

(Supreme  Court  of  Washington.   Nov.  26,  1897.1 

Cattle  Stkalixo — Scpfeciesct  of  Ivdictment — 
OaTR  TO  JrHT^HlSKBClTAL  IN  RkcORD— SWORM 

Bailipt— Sbpahatiox  or  Jokt  bbporb  Rbtdrs 
OP  Vbrdict. 

1.  An  indictment  recitiDg  that,  at  a  stated  thne 
and  place,  defendant  "did  then  and  there,  unlaw- 
tolly  and  felouionaly,  take,  steal,  carry,  and  drive 


away  two  head  of  neat  cattle,  then  ar^  tiiere 
being,  and  which  said  two  head  of  neat  cattle 
were  then  and  Aere  the  proi^rty  of,  and  belong- 
ing to,  one  E.  L.  W.,  and  were  then  and  there  of 
value,  contrary  to  the  statute,"  etc.,  states  facts 
sufficient  to  omstltute  the  crime  of  cattle  steal- 
ing. 

2.  Since  the  record  on  appeal  need  not  contain 
the  oath  administered  to  the  jury,  a  misrecital 
in  such  respect  is  not  reversiUe  error. 

3.  A  record  statement  tlut  the  jury  retired  In 
charge  of  a  ewom  balMS  is  sufficient  to  show 
that  the  bailiff  was  duly  sworn. 

4.  After  the  case  has  been  finally  given  to  the 
jury,  it  is  reversible  error  to  allow  them  to  seal 
their  verdict  and  then  separate,  and  return  into 
court  with  the  sealed  verdict 

Appeal  from  superior  court,  Spokane  county; 
li.  H.  Pratho*.  Judge. 

WlUlam  H.  Barkutoo  was  convicted  of  cat- 
tle stealing,  and  appeals.  Bevened. 

Eugene  Fitzgerald  and  James  B.  Fokton, 

for  appellant. 

BEAVIS,  J.  The  defendant  was  convicted 
of  an  oCFeu«e  charged  In  the  f<41owlng  lan- 
guage; "That  on  the  9th  day  of  Decemljer, 
A.  D.  1896,  at  the  county  of  Spokane  and 
state  of  Washington,  the  said  William  H. 
Barkuloo  and  Andrew  McLeod,  then  and  there 
being,  did  thm  and  there,  unlawfully  and 
feloniously,  take,  steal,  carry,  and  drive  away 
two  head  of  neat  cattle,  then  and  there  be- 
ing, and  which  said  two  head  of  neat  cattle 
were  then  and  there  the  prc^ierty  of,  and  be- 
longing to,  one  E.  !>.  Woncb,  and  were  then 
and  there  of  value,  contrary  to  the  statute," 
etc.  The  defendant  demurred  to  the  Informa- 
tion because  it  did  not  state  facts  constituting 
a  crime,  and  did  not  substantially  conform  to 
the  requirements  of  the  Penal  Code.  We 
think  the  facts  stated  are  8ufflcl«it  to  consti- 
tute the  crime  of  cattle  stealing  and  the  de- 
murrer was  properly  overniled. 

Defendant  also  complains  that  the  record 
only  slMJWB  that  "the  jury  was  swom  to  try 
the  cause  well  and  truly,"  and  that  while  It  is 
not  necessary  that  It  should  contain  the  oath 
which  was  administered, yet  If  it  purports  to 
disclose  the  oath  administered  to  the  jury,  it 
must  show  that  the  oath  required  by  the  statute 
was  administered,  and  that  the  oath  adminis- 
tered here  was  not  In  the  statutory  language. 
It  Is  unquestionably  the  better  practice,  if  the 
record  purports  to  set  out  the  oath  administer- 
ed to  the  jury,  that  the  terms  of  such  oath 
should  be  truly  stated,  and  conform  to  the 
statute.  It  Is  not  necessary,  however,  for  the 
record  to  contain  the  language  of  such  oath. 
The  statement  that  the  Jury  retired  In  charge 
of  a  swom  bailiff  is  sufficient  to  show  that 
the  bailiff  was  duly  swom. 

After  the  case  was  finally  given  to  the  Jury 
for  consideration,  they  were  Instructed  that 
when  they  arrived  at  a  verdict  It  might  be 
signed,  sealed,  and  delivered  to  the  foreman, 
and  thereafter  the  Jury  might  separate,  and  all 
return  into  court  together  when  the  verdict 
should  Iw  returned  in  court.  The  jury  sealed 
and  delivered  their  verdict  to  the  for^nan, 
and  then  separated,  before  the  verdict  was  re- 
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tamed  Into  court  For  this  error  the  judg- 
ment must  be  reversed,  upoa  the  authovlty  of 
State  T.  Bogan  (Wash.)  50  Pac.  582. 

In  view  of  a  new  trial,  It  la  not  neceBsary  to 
discuss  the  objections  to  the  IntrodncUon  of 
testimony  made  by  tbe  appellant.  Be- 
manded  for  a  new  trtaL 

SCOTT,  a  J.,  and  and  GOB- 

DOX,  JJ.,  concnr. 

ANDEBS,  J.  (concurring).  Tbe  learned 
trial  court  nndoubtedly  erred  In  permitting 
tbe  Jury  to  separate  after  tbe  cause  was 
finally  submitted  to  them,  and  for  that  rea- 
son tbe  Judgment  must  be  reversed.  But  I 
tblnk  the  Judgment  ought  to  be  reversed  for 
another  reason,  and  that  Is  that  the  Jury 
were  not  sworn  according  to  law,  as  the  rec- 
ord Itself  shows.  The  legislature  having 
prescribed  the  form  of  the  oath,  that  form 
should  be  at  least  HUbstantlally  followed  in 
all  cases.  And  this,  tbe  record  aftlinuatlvely 
shows,  was  not  done  In  this  Instance. 


TITUS  V.  LABSEN  et  al. 
(Supreme  Court  of  Waabington.   Nov.  27,  1897.) 

DsPAtLT    JUDOMEST— HbTTINO  ASIDB  —  ISTKRBBT, 

1.  A  defendant  showed  that  be  was  served 
with  process  on  the  18th,  and,  under  a  mistake 
as  to  the  day,  marked  it  as  of  the  lS>th,  and  de- 
tivered  it  to  his  attomev,  and  r<>lied  on  htm  to 
enter  his  uipeaiance;  that  a  default  judgment 
was  taken  against  him  on  the  return  day;  that 
he  employed  other  attorneys,  after  learning  of 
the  mistake,  who  attempted  to  stipulate  for  more 
time  upon  tbe  return  day,  but  were  refused; 
that  he  petitioned  to  set  a^de  the  judgment 
four  days  after  it  was  rendered,  and  accompanied 
bis  petition,  by  affidavits  setting  forth  a  meri- 
torious defense.  HHd,  that  a  refusal  to  set  aside 
the  judgment  was  an  abuse  of  discretion. 

2.  Where  a  comidaint  prays  interest  at  the 
rate  of  10  per  cent,  but  contains  no  allegation 
of  any  agreement  on  the  part  of  the  defendant 
to  pay  any  interest,  a  judgment  including  10  per 
cent,  interest  is  error,  the  legal  rate  being  7  per 
cent. 

Appeal  from  superior  court,  King  county; 
T.  J.  Humes,  Judge. 

Action  by  Herman  F.  Titus  against  Petw 
Larseu  and  others.  From  a  refusal  to  set 
aside  a  default  Judgment  for  plalutltT,  the  de- 
fradant  Peter  Larsen  appeals.  Keversed. 

Brady  &  Gay  and  Mllo  B.  Boot,  for  appel- 
lant.   Pratt  &  Blddle,  for  respondent. 

SCOTT,  C.  J.  The  plaintiff  brought  suit 
against  the  defendants  lu  the  superior  court  of 
King  county  for  moneys  had  and  received,  al- 
leging a  balance  due  him  thereon.  The  ap- 
pellant was  served  with  process  on  the  18th 
ilay  of  December,  and  on  the  morning  of  the 
8th  day  of  January  following,  a  judsmcnt  was 
rendered  against  hlra  by  default.  On  the  12tli 
day  of  January  the  appellant  petitioned  the 
coort  to  set  aside  said  Judgment,  and  In  sup- 
port thereof  made  a  showing  that  the  process 
vaa  served  upon  him  in  the  city  of  Spokane, 


whereupon  he  took  the  papers  to  his  attorney, 
residing  at  Sp(diane,  and  employed  blm  to 
look  after  tbe  cause,  his  said  attorney  agree- 
ing BO  to  do;  that  he  left  the  matter  entirely 
in  the  hands  of  bis  said  attcMney,  and  suppos- 
ed that  bis  appearance  had  been  entered  until 
he  learned  to  the  contrary  on  the  Stli  day  of 
January,  and  that  a  default  Judgment  had 
been  taken  against  blm;  that  appelladt  was 
at  that  time  In  tbe  city  of  Seattle,  and  receiv- 
ed said  Information  by  way  of  a  telegram 
from  hts  attorney;  and  that,  immediately  up- 
on receipt  of  tbe  telegram,  he  employed  a  firm 
of  attorneys  at  Seattle,  stating  to  them  the 
circumstances  of  tbe  case.  He  also  stated 
in  his  petiti(m  that  be  believed  at  all  times 
that  the  date  of  the  service  of  the  process  up- 
on him  was  the  19tb  day  of  December,  instead 
of  the  18th,  and  that  he  marked  the  papers  as 
having  been  served  upon  blm  on  tbe  19th 
when  be  dellvo-ed  them  to  his  attorney  at 
Spokane;  that  be  belle^■ed  his  said  attorn^ 
wotild  have  appeared  In  tbe  action  within  20 
days  after  the  19th  day  of  December;  and 
that  be  believed  that  said  appearance  was  not 
entered  by  reason  of  his  mistake  In  regard  to 
the  date  of  tbe  service  of  tbe  process.  He 
also  made  a  showing  that  he  had  been  advised 
by  his  attorneys  that  he  had  a  good  defense; 
This  petition  was  denied  by  tbe  court  on  the 
18th  day  of  January.  Thereafter  appellant 
moved  the  court  for  a  rehearing  of  the  order 
denying  his  petition,  which  was  beard  on  Jan- 
uary 23d.  He  made  an  additional  showing, 
hi  substance,  as  follows:  One  J.  W.  Cathcart 
made  an  affidavit  that  be  was  a  clerk  in  the 
office  of  Bui^e,  Sbepard  &  McGlIvro,  attor- 
neys at  law  in  tbe  city  of  Seattle,  and  that 
on  the  momiug  of  January  8th  said  Arm  re- 
ceived a  telegram  from  appellant's  Spokane 
attorney,  asking  them  to  see  the  attorneys  for 
the  plaintiff,  and  get  a  stipulation  from  them 
extending  the  time  of  at^arance  in  said  ac- 
tion; that  said  affiant  took  entire  charge  of 
tbe  matter  for  said  firm,  Immediately  prepared 
a  stipulation,  went  to  Hie  office  of  the  plain- 
tifTs  attorneys  to  get  their  signature  to  the 
same  at  about  a  quarter  of  10  on  the  8th  day 
of  January  aforesaid,  and,  upon  arriving  at 
the  office  of  said  attomqrs,  ascertained  that 
one  of  them,  who  had  charge  of  the  matter, 
was  then  at  tbe  court  bouse;  and  that  he  im- 
mediately went  to  tbe  court  house  with  the 
stipulation,  and  upon  arriving  there  was  in- 
formed that  judgment  had  been  taken  In  said 
action.  An  affidavit  of  Jay  H.  Adams,  api)el- 
lant's  said  attorney  residing  at  Spokane,  was 
also  submitted,  showing  that  he  understood 
that  the  process  had  been  served  on  the  appel- 
lant on  the  19th  day  of  December,  and.  rely- 
ing thereon,  he  had  arranged  for  and  Intended 
being  in  Seattle  on  the  8th  day  of  January 
to  plead  In  said  cause  for  defendants;  and  of 
bis  telegraphing  to  Burke,  Shepard  &  Mc- 
Gllvra.  A  contrary  showing  was  made  by 
the  plaintiff,  to  the  effect  that  sold  defendant 
and  his  attorney  residing  at  Spokane  knew 
that  service  bad  been  made  upon  tbe  IStb 
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day  of  December,  etc.  Tbe  court  refosed  to 
reopen  the  matter,  stating  that  be  had  con- 
sidered the  entb-e  showtng,  and  thought  that 
defendants  had  failed  to  show  that  they  had 
a  merltorloas  defense,  and  that  a  mere  error 
as  to  the  time  of  service  was  not  Bufflcleat  to 
warrant  the  conrt  In  vacating  the  judgment; 
and  this  appeal  was  taken. 

The  appellant  used  due  diligence  In  under- 
taking to  get  the  Judgment  set  aside  upon 
learning  that  his  appearance  had  not  been 
entered  in  said  action,  and  that  the  Judgment 
had  been  taken;  and  we  are  fully  satisfied 
that  he  intended  to  make  a  defense,  and  was 
laboring  under  a  mistake  as  to  the  date  of  the 
service.  The  request  to  extend  the  time  was 
made  immediately  after  the  taking  of  the  de- 
fault, and  the  showings  made  at  both  times  In 
support  of  his  application  were  made  wlthont 
unnecessary  delay,  It  unavoidably  having  tak- 
en some  time  to  obtain  the  affidavits  afore- 
said. A  number  of  decisions  by  this  court 
have  been  cited  by  the  parties  upon  this  mat- 
ter; the  respondent  especially  relying  upon  the 
case  of  Sanborn  v.  Manufacturing  Co.,  5 
Wash.  160,  31  rac  466,  where  It  was  said 
that  the  court  would  not  Interfere  In  such 
matters  unless  the  action  of  the  court  below 
was  BO  clearly  erroneous  as  to  warrant  this 
court  In  finding  that  It  had  not  acted  In  good 
faith.  But  the  language  there  used  has  been 
modified  in  later  decisions,— especially  In  the 
case  of  Reltm^  v.  Si^mond,  13  Wash.  621, 
48  Pac.  878,  cited  by  the  appellant,  where  an 
appeal  was  taken  from  an  order  of  the  court 
setting  aside  the  Judgment  upon  a  similar  mis- 
take, though  a  longer  time  had  dapsed.  The 
court  said  that  it  would  have  been  an  abuse 
of  discretion  for  the  lower  court  not  to  have 
granted  the  order  vacating  the  JudgmenL  Of 
course  there  might  be  good  grounds  for  deny- 
ing a  motion  to  vacate  a  Judgment  where 
there  was  a  delay  only  Dt  one  day,  and  there 
might  be  good  cause  for  granting  It  where 
there  was  a  longer  delay.  Each  case  must 
dq>end  upon  its  own  circumstances.  And, 
while  such  matters  are  addressed  to  the  dis- 
cretion of  the  lower  court,  it  is  still  a  legal 
discretion,  to  be  exercised  in  a  manner  to  sub- 
serve the  ends  of  Justice.  It  Is  not  necessary 
to  consider  whether  the  appellant  had  a  de- 
fense to  the  entire  cause  of  action,  as  Is  claim- 
ed; for  we  are  of  the  opinion  that  he  bad  at 
least  a  defense  to  a  port  of  the  claim,  and 
that  was  sufficient  upon  which  to  base  the  pe- 
tition for  a  vacation  of  the  JudgmenL 

The  complaint  prayed  for  interest  at  the 
rate  of  10  per  cent,  but  contained  no  allega- 
tion of  any  agreement  upon  the  part  of  the 
defendants  to  pay  said,  or  any,  rate  of  Inter- 
est. It  Is  conceded  that  interest  at  the  rate 
of  10  per  cent  was  Included  in  the  Judgment, 
and  this  was  error.  It  was  further  confid- 
ed by  the  appellant  that  the  plaintiff  was  not 
entiUed  to  any  interest  atall,  and  also  that  he 
had  paid  htm  the  full  amountduehim  priOr  to 
the  commencement  of  the  action.  The  claim 
that  the  plaintiff  was  not  ^titled  to  any  Inter- 


est la  based  upon  tbe  {K^posltion  that  the 
complaint  contained  no  allegation  of  a  de- 
mand for  the  moneys,  me  complaint  does 
state,  generally,  that  a  demand  was  made, 
but  does  not  allege  tbe  date  of  making  It, 
We  find  It  unnecessary  to  consider  this  matter; 
for  the  plaJntUT  may  amend  his  complaint, 
and  tbe  question  as  to  the  right  of  the  plaln- 
Wff  to  recover  Interest,  If  he  recovera  at  all, 
may  arise  npon  adifferent  stateof  facts  from 
that  presented  by  the  complaint  as  It  stands. 
But  the  appellant  having  a  defense  In  part  to 
the  plaintiffs  cause  of  action,  and  having 
made  a  sufficient  showing,  in  our  opinion,  for 
the  vacation  of  the  Judgment,  tbe  refusal  of 
the  court  to  set  it  aside  was  not  the  exercise 
of  a  sound  discretion  imposed  upon  the  court 
in  such  matters,  and  the  cause  la  reversed  and 
remanded  for  tarthw  proceedings. 

ANDERS.  RBAVIS,  DUNBAB,  and  GOB- 
DON,  31^  concur. 


(U  WkA.  110) 

ELEPSCH  V.  DONALD  et  mL 
(Supreme  Court  of  Washhigton.  Nov.  29. 1887.) 

SUPFLBU IHTABT  pKOCIIDlKeS^  WbM  AUTHOniSSD 

— Okdkr  for  Dblivirt  or  Fropbhtt. 

1.  A  return  of  the  execution  aosatiBfied  la  a 
sufficient  exhaustion  ot  tbe  legal  remedy  to  aur 
thorize  a  resort  to  aupplementary  proceedingB. 

2.  Where  an  affidavit  in  suppIemeDtaiy  pro- 
ceedings averred  that  the  judgment  debtor  nad 

Eersonal  property  which  he  secreted  and  with- 
eld  from  execution,  and  on  tbe  examination  tbe 
debtor  admitted  that  be  had  such  property  in  bis 
possession,  the  court  was  warranted  in  ordering 
the  delivery  ot  the  property  to  die  sberifl^  ao 
that  it  might  be  sold,  and  the  proceeds  ap^fed 
on  the  judgment. 

Appeal  from  superior  court,  Spokane  ecrnn- 
ty;  Ij.  H.  Prather,  Judge. 

Theresa  Klepsch,  administratrix  of  the  ea> 
tate  of  Frank  Klepsch,  deceased,  obtained 
a  Judgment  against  George  Donald  and  oth- 
ers, and  In  proceedings  supplemental  to  exe- 
cution the  Judge  of  the  superior  court  made 
an  order  that  defendant  D.  O.  Gorbln  turn 
over  certain  properly  In  his  possesslm  to  the 
sheriff,  to  tw  sold  uid  applied  on  execution, 
and  said  defendant  aiveals.  AfBrmed. 

Jay  H.  Adams,  for  appellant.  Gravea, 
Wolf  &  Graves  and  John  B.  Hess,  for  re- 
spondent 

REAVIS,  J.  The  respondent  recovered 
Judgment  on  appeal  to  this  court  on  March 
14,  1894,  against  George  Donald,  James  Li. 
Smith,  and  Frank  B.  Howell,  as  prindpala, 
and  A.  A.  Newberry  and  D.  O.  Corbin,  as 
sureties,  on  the  supersedeas  bond.  A  remitti- 
tur was  sent  to  the  superior  court  of  Spo- 
kane, and  thereafter  became  a  judgment  for 
enforcement  In  that  court  On  the  17th  day 
of  March,  1897,  respondent  filed  her  affidavit 
In  the  superior  court  of  Spokane  county, 
with  a  motion  thereon  In  proceedings  supple- 
mental to  execution.  The  affidavit  recited 
tbe  existence  of  the  judgment,  and  the 


Digitized  by  Google 


Wash.) 


TOWN  or  TtJirVf  ATEE  V.  MX. 


953 


amount  thereof,  and  that  a  certain  amonnt  r 
was  unpaid  thereon.  The  motion  was  made 
upon  the  affidavit  and  the  record  In  said 
cause.  It  appears  that  executions  have  been 
Issued  against  the  various  defendants,  and 
returned  unsatisfied.  The  affidavit  stated, 
further,  that  Corbln  had  property  which  he 
unjustly  refused  to  apply  towards  the  satis- 
faction of  the  judgment;  that  he  withheld 
and  secreted  it,  so  that  It  could  not  be  reach- ' 
ed  by  ordinary  process  of  law;  that  the  Old 
National  Bank,  a  corporation  In  Spokane, 
had  personal  property  of  the  Judgment  debt- 
or of  over  the  value  of  ?25,  and  was  Indebted 
In  more  than  that  sum  to  Corbln;  that  S.  S. 
Ulldden  was  the  president  of  the  corporation, 
and  the  proper  person  to  answer  concerning 
the  matters  alleged:  that  the  Spokane  Falls 
&  Northern  Railway  Company,  a  corporation 
in  Spokane,  had  personal  property  In  Its  pos- 
sesslon  belonging  to  Corbln.  of  the  value  of 
more  than  f^,  and  was  Indebted  to  Corbln 
in  more  than  the  sum  of  $25;  and  that  G. 
H.  Martin  was  the  proper  otHcer  of  the  cor- 
poration to  appear  and  answer  concerning 
the  matters  alleged.  Upon  this  affidavit  and 
motion,  the  judge  of  the  superior  court  re- 
quired Corbln,  GHdden,  and  Martin  to  ap- 
pear before  him  for  examination  concerning 
the  allegations  of  the  affidavit.  Appellant, 
Corbln,  appeared,  and  filed  a  motion  to  set 
aside  the  order  of  the  court,  upon  the  ground 
that  the  affidavit  did  not  disclose  facts  euffl- 
clent  to  authorize  the  making  of  the  order 
by  the  court;  but  the  motion  was  overruled, 
to  which  an  exception  was  taken.  The  pro- 
ceeding was  then  submitted  to  the  court,  up- 
on the  record  in  the  cause,  and  the  sworn 
statement  of  appellant,  Corbln.  T^ls  state- 
ment disclosed  that  Corbln  was  the  owner  of 
certain  first  mortgage  bonds  of  the  Nelson 
&  Ft.  Shepard  Railway  Company,  of  the  par 
value  of  ¥15,000,  and  of  certain  shares  of  the 
capital  stock  of  the  Spokane  Falls  &  North- 
em  Railway  Company,  of  the  par  ralne  of 
$100,000,  free  from  any  incumbrance.  The 
court  thereupon  ordered  that  Corbln  deliver 
the  said  personal  property  to  the  sheriff  of 
Spokane  county,  to  be  by  said  eherltf  sold  in 
the  manner  provided  by  law  under  execution, 
and  the  proceeds  applied  to  the  payment  of 
respondent's  judgment. 

Our  statute  relating  to  proceedings  supple- 
mental to  execution  Is  in  the  nature  of  an 
equitable  proceeding,  and  analogous  to  credit- 
ors' bills.  It  is  true  that  the  judfrment  credit- 
or cannot  proceed  under  the  statute  until  he 
has  exhausted  his  legal  remedies,  but  the  re^ 
turn  of  an  execution  unsatisfied  Is  sufficient 
to  authorize  a  resort  to  proceedings  supple- 
mentary. Respondent's  affidavit  stated  that 
appellant,  Corbln,  had  personal  property 
which  he  refused  to  apply  to  the  satisfaction 
of  this  Judgment,— which  he  secreted  and 
withheld  from  execution.  Upon  his  exam- 
ination it  was  admitted  by  said  appellant 
that  be  had  snch  property  In  his  possession. 
The  court  was  therefore  fnlly  warranted  hi 
01  P.-23 


making  thie  order  for  the  dellveir  of  auclt 
property  to  the  Bberttr.  The  Jtidgment  Is  af- 
firmed. 

SCOTT,  C.  J.,  and  DUNBAR,  GORDON, 
and  ANDERS,  33.,  concur. 


TOWN  OF  TUMWATEE  t.  PIX, 
(Snpfcme  Oonrtof  Washington.  Nor.  8(M897 J 
Sbb«»  ItiFBOTJimn  —  Osnoman  ta  Amiss- 

UBKT. 

L  Under  1  Hill's  Code,  {  078.  which  prorides 
that  the  expense  of  improving  streets  in  a  town 
shall  be  asaessed  upon  fbs  lota  and  lands  front- 
ing tha«oD,  in  propordm  to  the  beneftta,  etc., 
sntdi  lots  DiBj  be  oHevwd  althowfa  the  work  van 
done  by  day's  labor,  and  paia  for  oat  of  ms 
general  fund. 

2.  Where  an  ordlnMee  ImivoTliiK  a  stwet 
provides  that  the  owner  of  land  fnnthw  on  «ndi 
street  may  apijtear  before  the  town  council,  oa  or 
before  a  certain  date,  to  make  objections  to  the 
assessment,  property  owners  who  do  not  make 
such  objectionfl  cannot  oftervmsds  comidaln  of 
the  asaesaiaent  asainst  their  property. 

3.  Where  an  ordinance  provides  that  "Third 
street  be,  and  Is  hereby,  created  an  assessment 
district  for  the  improvement  of  said  street,"  and. 
under  aucb  ordinance,  part  of  said  street  Is  im- 

f)roved  under  a  contract,  and  part  by  the  town 
tself.  by  day's  labor,  which  is  paid  for  out  of 
the  general  fond,  it  is  error  to  hold  ttiat  the  town 
intended  to  tmam  only  that  property  fronting  on 
the  portion  of  the  street  improved  under  the  opn- 
tracL 

Appeal  from  superior  court,  Thnnrton  eons- 
tr:  Cttkules  W.  Hodgdon,  Judge, 

Aotkm,  by  tbe  town  of  T«n  water  against 
WllUam  Fix.    Judgment  for  defendant,  and 

plaintiff  appeals.  Reversed. 

Milo  A.  Boot,  for  app^ant   H.  Ik  Forrest 
and  Byron  Millet^  for  respondent. 

GORDON,  3.  Appellant,  a  mnnldpa!  cor- 
poration of  the  fourth  class  under  the  laws  of 
Washington,  brought  this  action  to  enforoc 
the  collection  of  an  amount  levied  by  reassess- 
ment, on  account  of  street  improvements, 
against  respondent's  prop«ty.  From  a  judg^ 
ment  In  respondent's  tevor.  the  town  has  ap- 
pealed. 

From  the  record  and  brlef!B  of  connsel,  it  ap- 
pears that  the  principal  reason  for  tbe  Judg- 
ment of  the  lower  court  was  that  It  had  never 
been  determined  by  the  decision  of  a  court  of 
comx>etent  jurisdiction  that  the  original  as- 
eesmnent  was  Illegal  or  void.  Upon  the  ar- 
gument of  the  cause  in  this  court,  It  was  con- 
ceded by  connsel  tliat  this  branch  of  the  case 
falls  within  the  ruling  of  this  court  In  State 
V.  City  of  Ballard,  16  Wash.  418,  47  Pac.  970, 
in  which  we  hdd  that  no  prior  adjudication  of 
the  invalidity  of  an  assessment  in  a  direct 
procepding  was  necessary  l»efore  the  city 
could  proceed  to  reassess  under  the  provisions 
of  the  act  of  1893  (Sess.  I^ws  1803,  p.  226). 
It  appears  from  tbe  record  In  this  case  that 
the  town  council  of  the  town  of  Tumwater,  at 
a  meeting  held  on  October  28, 1891,  adopted 
the  following  resolution:  "Be  It  renolred  -  bgr 
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tbe  council  of  the  town  of  Tumwater  (1)  that 
"iTbird  street  In  East  Tumwater  be,  and  1b 
hereb7,  created  an  assessment  district,  for  the 
purpose  of  the  Improvement  of  said  street. 
Be  It  further  resolved,  that  the  property  own- 
ers abutting  on  said  Third  street  In  East  Turn- 
water  and  the  town  of  Tumw*ater  be  assessed 
pro  rata  for  any  and  all  improTements  made 
on  said  Third  street  In  East  Tumwater." 
Third  street  In  East  Tumwater  runs  from 
Cleveland  avenue,  on  the  east,  to  A  street,  on 
the  west;  and  respondent's  property  fronts 
thereon,  on  the  north  side,  between  A  and  B 
streets.  It  appears  that  a  contract  was  let 
by  the  town  authorities  to  one  Scott  for  grad- 
ing and  ImpraTlng  Third  sireet,  east  of  B 
street,  to  Cleveland  avenue.  It  also  appears 
that  the  work  on  Third  street,  between  A  and 
B  (being  that  portion  of  the  street  directly  In 
front  of  respondent's  property),  was  done  by 
the  city  authorities  at  or  about  the  same  time 
that  the  work  was  done  by  Scott  on  the  re- 
mainder of  the  street  It  is  apparent  that  the 
original  proceedings  whereby  it  was  attempted 
to  assess  the  abutting  property  for  the  cost 
ot  tlie  improvement  were  Illegal  and  void,  be- 
cause the  property  to  be  charged  was  not  as- 
sessed In  proportion  to  tlie  benefits.  But  on 
the  27th  day  of  November,  1894,  the  town  pro- 
ceeded to  pass  an  ordinance  jMwidlng  for  a 
reassessment  to  pay  the  cost  of  the  ImtBUTe- 
ment  This  ordinance  was  passed  pursuant 
to  the  general  power  confen-ed  upon  towns 
and  cities  under  the  act  of  1803,  supra.  Hie 
ordinance  referred  to  created  and  defined  an 
assessment  district,  which  district  included  re- 
^Mudcnt's  property,  and  levied  an  assessment 
upon  the  proi>erty  fronting  upon  said  street.  In 
proportion  to  the  benefits  received,  sufficient 
to  CMver  the  total  expense  of  the  work  there- 
on. The  ordinance  also  provided  "that  each 
and  every  person  owning  any  of  said  lots  or 
tracts,  or  being  in  any  way  interested,  may 
i^^>ear  before  the  town  council  on  or  before 
the  17tb  day  of  December,  1894,  and  show 
cause,  If  any  there  be,  why  the  assessment 
herein  made  should  not  become  binding  and  a 
lien  upon  the  property  affected  thereby;  and 
upon  said  day  said  council  shall  consider  any 
objections  made  to  said  assessment,  and  modi- 
fy said  assessment  if  it  be  necessary  to  make 
the  same  legal,  equitable,  and  just"  Notice 
thereof  was  personally-  served  upon  the  re- 
spondent who  made  no  appearance  and  enter- 
ed no  objections  before  the  council.  It  is 
the  contention  of  respondent  that  the  work  on 
that  portion  of  Third  street  upon  which  hl^ 
property  fronts  was  done  by  day's  labor,  and 
paid  from  the  general  fund,  and  that  the 
town  was  thei-efore  without  authority  to  re- 
assess, or  to  assess  at  all,  the  proi)erty  front- 
ing on  the  street,  for  the  cost  of  the  Improve- 
ment We  think  the  couteution  cannot  be 
sustained.  Section  078,  1  Hill's  Code,  pro- 
vides that  the  expense  of  improving  the  streets 
shall  be  assessed  upon  the  lots  and  lands 
fronting  thereon  in  proportion  to  the  benefits, 
etc   It  was  not  essential  that  the  town  should 


let  any  contract  at  all  for  dohig  the  work. 
We  see  no  reason  why  it  could  not  have  made 
the  entire  improvement  through  its  own  offi- 
cers, and  assessed  the  cost  thereof  on  the 
property  fronting  upon  the  street  In  propor- 
tion to  benefits.  We  find  nothing  in  the  stat- 
ute which  forbids  It.  It  may  be  that  it  Is 
customary  to  let  the  work  to  a  contractor,  and 
to  pay  him  with  warrants  drawn  upon  a  spe- 
cial fund.  Into  which  the  assessments,  when 
c(rflected,  are  paid;  but  the  statute  does  not 
require  that  method  to  be  pursued.  We  think 
appellant  correctly  assumes  that  It  had  the 
right  to  have  the  work  done  under  one,  two, 
or  any  number  of  contracts,  or  under  no  con- 
tract at  all.  All  that  respondent  can  require 
Is  that  his  property  shall  be  assessed  In  ]m>- 
portion  to  the  benefit  It  receives  from  the  Im- 
provement. 

It  is  further  urged  that  the  cost  of  lm(TDV- 
lug  the  street  in  front  of  respondent's  proper- 
ty amounted  to  only  $i)n.45,  whereas  the 
amount  of  the  assessment  levied  by  the  town 
is  $210.  This  does  not  go  to  the  jurisdiction 
to  make  a  reassessment  but  Is  a  matter  which 
the  town  council  could  liave,  and  it  must  be 
presumed  would  have,  corrected,  had  applica- 
tion been  made  for  that  purpose  In  accordance 
with  the  notice  contained  In  the  ordinance  for 
reassessment  above  set  out  It  Is  a  mere  mis- 
take or  Irregularity,  at  most  not  aCTecting  the 
Jurisdiction.  No  reason  Is  suggested  why  re- 
spondent did  not  appear  and  make  his  objec- 
tion before  the  town  council.  That  body  bad 
Jurisdiction  of  the  subject-matter,  and  was 
clothed  with  power  to  arrive  at  a  correct  de- 
termination. It  was  the  tribunal  appointed 
by  the  law  fw  the  correction  of  any  mistakes 
or  Irregularities.  Parties  interested  cannot 
be  permitted  to  disregard  the  opportunities  so 
afforded  for  a  hearing,  and  to  select  a  forum 
of  their  own  choosing.  They  must  make  their 
objections,  seosonably,  before  the  tribunal 
which  the  law  appoints  for  that  purpose,  and, 
falling  to  do  80,  cannot  thereafter  be  heard 
to  complain.  Laws  1SS)3,  c.  05,  $  5,  p.  228; 
Welty,  Assessments,  I  312;  City  of  Xew 
Whatcom  T.  Bellingbam  Bay  Imp.  Co.,  Iti 
Wash.  131,  47  Fac.  236;  Nolan  t.  Reese,  32 
Gal.  484. 

We  think  the  trial  court  erred  In  holding 
that  it  was  not  the  intention  of  the  town  to 
assess  any  proi>erty  for  these  improvements 
other  than  that  abutting  on  Third  street  east 
of  B  street  The  resolution  under  which 
the  Improvement  was  originally  undertaken  re- 
lates to  the  entire  street.  The  language  Is. 
"That  Third  street  In  East  Tumwater  be,  and 
is  hereby,  created  an  assessment  district,  for 
the  Improvement  of  said  street;"  and  the 
proof  shows  that  the  entire  street  was  Im- 
proved. The  fact  that  the  street  was  im- 
proved throughout  Its  entire  length,  In  the 
light  of  the  resolution  that  the  assessment  dis- 
trict siiould  include  the  street,  leaves  no  room 
for  finding  that  the  town  never  intended  to 
assess  any  property  for  the  Improvement,  oth- 
er  than  that  l^-ing  east  at  B  street   The  Judg- 
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meat  most  be  rerersea,  and  the  cause  re- 
muded.  with  Instroctloiu  to  enter  a  judg- 
ment and  decree  of  foredosnre  In  accordance 
with  the  iHsyer  of  the  cmnplalnt 

SCOTT,  a  J.,  and  ANDBBS,  DUNBAR, 
ud  BEAVIS,  JJ.,  concur. 


SMITH  T.  SMITH. 
(Supreme  Court  of  Waahington.  Dec  1,  1897.) 

DlYDBCE  -(teLDMnt — FaILUU  tO  COMPLT 
WITH  DECBKK. 

A  divorced  hasband  Is  uot  eotitled  to  ao  or- 
der to  enforce  the  iiroriBioiiB  of  the  decree  giving 
him  a  right  to  visit  bis  children,  where  he  has 
not  paid  the  alimony  provided  In  the  decree. 

Appeal  from  superior  court,  Jefferson  coun- 
ty: James  G.  McClinton,  Judge. 

Action  bj  Del  Gary  Smith  acalnst  Ella 
W.  Smith.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed. 

A  W.  BuddresB,  for  appellant 

DUNBAR,  J.  The  respondent  filed  a  peti- 
tion In  the  court  below  asking  for  an  order 
upon  the  aM>ellant,  Elia  W.  Smith,  his  for- 
mer wife  (now  divorced),  to  liace  the  minor 
children  of  said  appellant  and  respondent  In 
the  care  of  a  suitable  person,  to  be  selected 
by  the  court,  In  order  that  the  respondent 
might  see  said  children  once  a  week:  he 
having  alleged  In  his  petition  that  the  ap- 
pellant bad  refused  to  allow  him  to  visit  them 
in  accordance  with  the  order  of  the  court 
theretofore  made.  This  petition  was  moved 
against  by  appellant  on  the  ground  that  the 
court  had  no  Jurisdiction  to  hear  It,  and 
the  appellant  also  answered,  setting  up  the 
fact  that  the  respondent  had  not  paid  the 
alimony  which  had  been  awarded  to  her  In 
the  original  divorce  proceedings  In  the  case; 
and  there  is  no  attempt  on  the  part  of  the 
respondent  to  show  that  he  bad  obeyed  the 
trandates  of  this  court,  or  to  purge  himself 
from  the  contempt  he  waa  In  for  not  i)aylng 
the  same.  It  Is  true  that  under  the  decree 
of  this  court  the  plaintiff  was  awarded  the 
right,  at  reasonable  times,  to  visit  and  see 
the  minor  children  of  the  appellant  and  re- 
spondent; but  there  was  another  iHTovlsIon 
In  this  decree,  viz.  that  the  respondent  (who 
waa  plaintiff  In  the  divorce  proceedings) 
was  required  to  pay  to  the  appellant  here 
itbe  defendant  In  the  divorce  proceedings), 
for  the  support  of  said  children,  the  sura  of 
as  alimony,  on  the  1st  day  of  each  and 
every  month,  commencing  on  the  1st  day  of 
November,  1S96,  and  that  he  be  required  and 
directed  to  pay  to  the  said  Ella  W.  Smith 
for  the  support  of  the  ^rl,  Frances  D. 
Smith,  the  sum  of  $15,  as  alimony,  on  the 
lat  day  of  each  and  every  month,  commen- 
cing on  the  lat  day  of  November,  IS',).),  up 
to  and  including  the  1st  day  of  October, 
1896;  and  It  was  further  ordered  tliat  lie 
pay  the  said  Ella  W.  Smith  the  sun  of  $227.i 


0!^  with  Interest  thereon  at  the  legal  rate 
of  7  per  cent  per  annum  from  the  23d  day 
of  October,  1896,  until  paid.  It  affirmatively 
appears  the  afBdavIt  of  the  respondent 
that  the  decree  of  this  court  had  not  been 
obeyed,  so  far  as  the  payment  of  this  ali- 
mony was  concerned.  The  showing  of  tbat 
fact  was  sufficient  to  have  defeated  this  ap- 
plication, A  party  cannot  remain  In  con- 
tempt In  an  equity  iwoceedlng,  and  at  the 
same  time  ask  the  court  to  grant  him  prlvl- 
I  leges  which  are  conferred  upon  him  by  the 
decree  which  he  has  refused  to  obey;  and  it 
iB  a  general  rtde  that  he  cannot  be  heard  In 
a  cause  until  he  has  cleared  hla  contempt. 
And  especially  a  court  of  equity  will  refuse 
to  a  defendant  in  contempt  the  bencSt  of 
proceedings  in  It  when  a^ed  by  him  as  a 
favor,  until  he  has  purged  himself  of  his 
contempt.  Brlafcley  t.  Brinkley,  47  N.  Y. 
40.  and  cases  cited.  And  ,1a  Vowles  t. 
Young,  9  Ves.  173,  It  Is  stated  by  Lord  El- 
don  that  It  is  a  general  rule  that  a  party 
who  has  not  cleared  his  contempt  cannot 
be  heard.  "It  la  a  general  rule,  especially  In 
conrts  of  equity,  that  a  party  in  cont^pt 
will  not  be  heard  to  ask  any  favor  of  the 
court  In  the  case  in  which  the  contempt  oc- 
curs, nor  permitted  to  take  any  affirmative 
steps  in  the  particular  litigation,  except  on- 
ly such  as  are  necessary  to  his  defense 
against  the  chaise  of  contempt,  until  he  has 
purged  himself  of  such  charge."  Rap.  Con- 
tempt, i  1S5;  Beach,  Mod.  Eq.  Prac.  S  865, 
and  cases  dted;'  2  Blsh.  Mar.  Dlv.  &  Sep. 
i  1095;  1  Bnc.  PI.  &  Praci  436.  In  4  Bnc. 
Fl.  &  Prac.  p.  806,  the  rule  is  thus  an- 
nounced: "No  rule  of  law  seems  more  wide- 
ly prevalent  or  better  established  than  tbat 
a  court  whose  authority  has  been  put  to 
naught  Witt  extend  no  favors  or  prlvllegea 
to  the  party  In  contempt  until  he  bas  ac- 
knowledged Its  authority  by  .purging  the  of- 
fense." In  fact  this  is  the  unbroken  au- 
thority, and  for  the  most  obvious  reasons  the 
rule  could  not  be  otherwise.  The  judgment 
In  this  case  will  be  reversed,  with  Instruc- 
tions to  the  lower  court  to  dismiss  the  pro- 
ceeding at  respondent's  cost 

SOOTT,  C.  J.,  and  ANDERS,  REAVIS,  and 
GORDON,  JJ.,  concur. 


ROBINSON  T.  McNEILL. 
(Supreme  Court  of  Washington.   Dec.  3,  1897.) 

Railkoad  CoMPANiEB— Liability  for  Wkonuful 
Act  or  Section  Forrman-. 
A  railroad  company  is  not  liable  tor  the 
wrongful  act  of  a  section  foremnu  in  loaning  to 
boys  a  hand  car  of  which  he  has  charge,  where 
such  act  is  outside  the  scope  of  his  empioyiueat, 
and  he  has  no  authority  from  the  company  to  so 
loan  it 

Appeal  from  superior  court  Whitman  coun- 
ty; E.  H.  Sullivan,  Judge. 

Action  by  John  Walter  Robinson,  an  In- 
fant by  Hugh  M.  Robinson,  as  guardian  ad 
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litem,  agalDBt  E.  McNeill,  as  receiver  of  the 
Oregon  Railway  &  NaTigatlon  Company,  a 
corporation,  and  aa  receiver  of  the  Oregon 
Kallway  Extension  Company,  a  corporation. 
From  a  Judgment  of  nonsolt,  plaintiff  ap- 
peals. Affirmed. 

M.  O.  Beed,  for  appellant.  Cox,  Cotton, 
Teal  &  Minor,  for  respondent. 

SCOTT,  C.  J.  This  action  was  brot^ht  to 
recover  damajtee  sustained  by  John  Walter 
Boblnaon,  caused  by  falling  from  a  band  cor 
under  tbe  general  control  of  tbo  defendant, 
and  the  plalntltt  has  vpealed  from  a  Judg- 
ment of  nonsuit. 

From  the  plalntUTs  showing  It  appears 
that  he,  with  a  number  of  other  boys,  had 
obtained  tbe  loan  of  the  band  car  from  the 
section  foreman,  who  hod  control  of  It  for 
the  purpose  of  enablli^c  him  to  discharge  bis 
duties  in  reiNiUring  the  track,  etc.  The  boys 
had  obtained  the  car  for  the  purpose  of  go- 
ing along  the  track  to  a  swimming  place,  a 
mile  or  more  distant,  and  on  the  way  there 
the  plaintiff  fell  off,  and  was  inlnred.  It  will 
be  observed  that  tbe  action  was  not  founded 
upon  any  negligent  or  wrmgful  act  of  the 
defendant's  servant  in  allowing  the  car  to 
remain  exposed  and  unsecure,  so  that  boys 
of  immature  years  might  be  tempted  to  use 
It;  and  also  that  the  cor  was  not  being  need, 
at  that  particular  time,  In  the  company's 
business.  It  was  not  shown  nor  claimed  that 
the  section  foreman  bad  any  authority-  to 
loan  the  car  at  all,  and  In  tact  It  may  be 
fsiriy  assumed  Cram  tiie  reccnd  that  It  was  a 
violation  of  his  duties  to  loan  it.  His  act  in 
BO  doing  was  entirely  outside  of  and  exceed- 
ed the  scope  of  his  empli^ment  This  being 
so,  under  the  great  weight  of  the  authorities 
the  defendant  was  not  liable  for  his  wrot^T' 
ful  act,  and  the  nonsuit  was  properly  grant- 
ed. Affirmed. 

ANDBRS,  BBAVIS,  DUNBAB,  and  GOB- 
DOM,  JJ.,  concur. 


STATE  V.  MOODT. 
(BopvepK  Court  ot  Washington,  Dec  8, 1887.) 

Crimihai.  Law— Cbalunobb  to  Jubobs— Hoki- 

ciUB— Dyino  Dkclahat ions— Instructions 

AB  TO  FrEMKDITATION. 

1.  A  juror  who  saja  on  hts  voir  dire  that  he 
haa  heard  a  atatoment  of  the  facts  of  the  case, 
and  that  be  baa  formed  an  opinion  which  it  woaid 
■take  erideace  to  remove,  and  would  debar  him 
from  entering  the  trial  presuming  the  defendant 
to  be  innocent,  ahoold  be  excused  for  cause. 

2.  An  inatrnction  tiint  "no  appreciable  apace 
of  time"  need  elapse  between  tne  forming  of  an 
intent  and  the  IntHction  of  the  fatal  wonnd,  and 
that  the  forming  of  the  (Irlibenite  and  premeditat- 
ed intent  and  the  infliction  of  the  mortfli  blow 
mar  follow  each  other  as  rapidly  as  "BuccessWe 
thoughts  of  the  mind,"  la  error,  as  it  obliterates 
the  distinction  between  murder  in  the  first  and 
second  degrees. 

8.  A  dying  declaration  whidi  contains  a  state- 
ment tliBt  ^e  defendant  liad  previously  threat- 
ened tbe  deceasedt  should  be  accompooied  by  an 


instruction  to  the  jury  that  the  dedaratioa  con- 
cernlng  the  threats  should  be  dlaregaxded. 

4.  That  the  objectionable  statement  contained 
in  a  dying  dedaxation  was  also  sworn  to  by  an- 
other witness  does  not  make  it  merely  cumula- 
tive, and  therefore  render  the  error  in  admitting 
It  harmlesa. 

5.  Where  tbe  statute  does  not  permit  wit- 
nesses or  depositions  to  go  into  the  jury  rooin.  a 
dying  declaration  in  writing  ahonld  be  excluded 
from  tbe  jury  room,  also. 

Appeal  from  superior  court,  Cbeballs  coun- 
ty; Mason  Irwin,  Judge. 

E.  L.  Moody  was  convicted  of  murder  in 
tbe  first  degree,  and  he  appeals.  Reversed. 

Geo.  D.  Schofleld,  for  appellant  W.  H. 
Abel,  Pros.  Atty.  (W.  I.  Agnew,  of  counsel), 
for  tbe  State. 

DUNBAR,  J.  The  appellant  was  tried  up- 
on an  information  charging  bim  vrltb  mur- 
der in  tbe  flrat  degree,  was  found  guUty  as 
charged,  and  was  sentenced  to  death;  and 
an  appeal  is  brought  to  this  court,  alleging 
many  errors.  Most  of  the  errors  that  are 
assigned  by  the  appellant  In  this  case  have 
been  passed  upon  by  this  court  so  often  that 
we  do  not  feel  called  upon  to  discuss  them 
again,  but  will  limit  our  investigation  to 
those  assignments  which  appeal  to  us  as  be* 
Ing  meritorious,  and  which  have  not  t>efore 
been  called  to  tbe  attention  of  this  court 

Assignment  No.  0  Is  to  the  effect  that  the 
court  erred  in  denying  defendant's  challenge 
for  cause  against  tbe  juror  Shafer.  It  ap- 
pears from  tbe  record  that  tbe  defendant's 
peremptory  challenges  were  all  exhausted. 
The  examination  of  the  juror  Slmfer  on  bis 
voir  dire  was  as  follows,  after  omitting  smne 
preliminary  questions:  "Do  you  know  any- 
thing about  the  facts  in  this  case,  or  what 
purport  to  be  tbe  facts?  A.  Well,  what  I 
read  from  tbe  paper,  and  talk  with  other 
people.  Q.  Did  you  hear  what  purported  to 
be  the  facts  in  the  case?  A.  To  some  ex- 
tent. Q.  Did  what  you  hear  form  any  Im- 
pression upon  your  mind  aa  to  the  guilt  or 
innocence  of  this  defendant?  A.  I  think  it 
did.  Q.  Have  you  still  that  impression?  A. 
Well,  as  long  until  I  bear  contrary  evidence, 
I  would.  Q.  Is  that  Impression  which  you 
have  upon  your  mind  of  such  a  nature  aa 
would  require  some  proof  or  testimony  to  re- 
move? A.  Well,  it  would  require  some.  Of 
course,  any  story  that  was  told  would  make 
some  impression.  Another  story  would  make 
a  different.  Q.  Do  you  believe  that,  not- 
withstanding any  Impression  that  you  may 
have  formed  and  may  have  at  this  time  In 
relation  to  tbe  guilt  or  Innocence  of  this  de- 
fendant, you  could  sit  as  a  fair  and  impartial 
juror,  and  return  a  verdict  in  accordance 
with  the  law  as  given  you  by  the  court  and 
tlie  evidence  as  it  shall  come  to  you  from 
tlie  wltuoBS  stand?  A.  I  can.  Q.  Do  you 
believe  you  could  sit  aa  a  fair  and  impartial 
Juror  in  tbe  trial  of  this  case?,  A.  I  can. 
Q.  Have  you  at  this  time  any  prejudice  for 
or  against  the  state  or  defendant?    A.  I 
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lure  not  Q.  Son  may  state  wbetber  or  not 
your  opinions  ore  of  snch  a  nature  that  yon 
would  be  prevented  from  rotomlng  a  verdict 
of  guilty  in  any  case,  upon  which  rerdlct 
tliere  would  be  a  pnnialiment  of  death.  A. 
I  think  not  Q.  An  yon  in  txroi  of  enfOT- 
clntr  the  laws  of  this  state  In  relation  to  cap- 
ital punishment?  I  am.  Q.  Yon  b^eve 
that  notwithstanding  any  impreaaion  which 
yon  may  have  had  in  relation  to  the  defend- 
ant's guUt  or  innocence,  or  any  impression 
which  you  may  now  have,  that  you  could 
still  sit  as  a  fair  and  impartial  loror  in  the 
trial  of  the  case?  A.  I  could.  Q.  Do  yon 
believe  that,  from  the  beginning  of  this  case 
until  the  close,  you  could  rid  your  mind  and 
clear  it  of  any  snch  impressions  that  you 
may  have  bad  beretofore,  and  retom  your 
verdict  solely  in  accordance  with  the  law 
and  evidence  as  It  comes  to  yon  in  the  trial? 
A.  I  think  I  can.  Q.  Do  yon  know  any  rea- 
son at  all  why  you  should  not  sit  as  a  Juror 
In  the  trial  of  this  case?  A.  I  do  not"  The 
pertinent  portion  of  the  cross-examination 
was  as  follows:  "Q.  From  the  conversations 
which  you  had  at  Elma,  In  this  connlyt  an 
impression  was  formed  upon  your  mind,  X 
believe  yon  stated?  A.  Yes,  sir.  Q.  And 
you  still  have  an  Impression  upon  your  mind 
at  this  time  as  to  the  guilt  or  Innocence  of 
the  defendant?  A.  I  have,  to  some  extent 
Q-  Is  that  c^Inion  such  as  would  reqtdre  evi- 
dence to  remove?  A.  Y6a,  sir.  .  Q.  Could 
you  enter  In  and  upon  the  trial  of  this  case, 
prior  to  the  giving  of  any  evidence,  and  In- 
dulge your  mind  wftb  the  legal  presumption 
that  the  defendant  Is  presumed  to  be  Inno- 
cent until  proven  guilty?  Can  you  enter  up- 
on the  trial  presuming  the  defendant  to  be 
Innocent  of  the  crime  charged?  A.  "Vf&i, 
not  as  mnch  as  I  read.  Q.  Then  that  Im- 
pression which  you  now  have  upon  your 
mind  amounts  to  conviction;  that  is,  your 
mind  Ib  convinced  at  the  present,  before  en- 
tering upon  the  trial,  as  to  the  guilt  or  in- 
nocence of  the  defendant?  A.  Yes,  sir;  It 
Is,  providing  what  I  hear  Is  true.  It  Is  only 
mere  talk.  Yon  might  hear  anything.  At  the 
same  time,  I  have  an  Impression  It  was  more 
or  less  tme.  Q.  Did  the  people  who  purport 
to  have  these  conversstlons  with  you  tell  you 
that  this  was  tme?  A.  "Well,  th^  told  me— 
Q.  Never  mind  what  they  told  you.  Did 
they  pretend  to  you  to  relate  the  facts  and 
drcumstanceB  snrronndlng  this  aflTair?  A. 
Yes.  sir.  Q.  You  still  have  that  Impression 
upon  your  mind?  A.  I  have.  Q.  That  Im- 
pression is  such  as  would  take  testimony  to 
remove?  A.  It  would.  Q.  That  Impression 
Is  such  a  one  ae  would  debar  you  from 
entering  upon  the  trial  of  this  case  presum- 
ing the  defendant  to  be  Innocent?  A.  Yes, 
sir"  Thereupon  the  examination  was  doe- 
ed,  the  defendant  challenged  the  Jurar  for 
cause,  which  was  resisted  by  the  state,  and 
the  challenge  was  denied  by  the  court  It 
appears  from  the  whole  examination  of  this 
Juror  Uiat  he  had  snch  an  Impression  con- 


oemlng  the  guUt  or  Iwocence  of  the  defend- 
ant as  it  would  require  testimony  to  remove; 
and,  while  this  court  has  said  that  a  mere 
floating  impression  wotdd  not  be  snfBcient  to 
incapacitate  a  Juror,  the  answers  of  the  Jft- 
ror  in  this  case  plainly  stww  that  the  "Im- 
pression," as  he  terms  it,  which  he  had  form- 
edr  really  amounted  to  a  conviction,  and  a 
fixed  and  stable  opinion,  in  regard  to  the 
guilt  or  Innocence  of  the  defendant  for  he 
stated  that  bis  mind  was  convinced  as  to  Hie 
guilt  or  Innocence  of  the  defendant,  and 
frankly  confessed .  that  It  would  take  tMtl- 
mony  to  remove  the  impression  which  had 
been  made  upon  his  mind  by  what  he  had 
heard,  and,  further,  that  such  an  ImpreBsion 
would  debar  htm  from  entering  upon  the 
trial  of  the  case  presuming  the  defendant  to 
be  Innocent.  If  the  statements  of  the  Juror, 
then,  are  to  be  taken  as  tme,  and  the  only 
object  of  the  examination  is  to  elicit  the 
truth,  it  can  scarcely  lie  gt^nsald  that  the 
Juror  was  not  such  an  Impartial  Juror  as 
is  guarantied  to  the  defendant  by  the  con- 
stitution; for  he  bad  a  right  to  be  tried  by 
a  Juror  who  would  enter  upon  the  investiga- 
tion of  the  trial  with  the  presumption  at- 
taching In  his  mind  tliat  the  defendant  was 
Innocent,  and  not  vrltb  the  presumption  that 
he  was  guilty,  and  that  be  would  consider 
him  guilty  until  he  was  proven  Innocent  It 
seems  to  us  that  the  case  falls  sqbarely 
within  the  rule  announced  by  this  court  In 
iState  V.  Murphy,  9  Wash.  204,  37  Pac.  420, 
where  It  was  s^d:  *^f  a  Juror  testifies  that 
he  has  read  a  newspaper  account,  and  that. 
If  such  account  be  true,  he  believes  the  de- 
fendant to  be  either  guilty  or  Innocent  as 
the  case  may  be,  he  manifestly  wotdd  be  a 
competmt  Juror,  for  he  has  no  fixed  opinion 
as  to  whether  the  facta  which  have  been  re- 
lated to  him  are  tme  or  not  Hence  he  ap- 
proaches the  examination  of  the  case  with  a 
mind  perfectly  susceptible  to  receive  the 
truth  as  it  appears  from  the  testimony  pre- 
sented. But  where  he  states  that  he  has 
heard  a  redtal  of  the  facts,  whether  by  a 
newspaper  or  by  an  Individual  statement 
and  tbat  he  bellevee  the  facts  stated,  and 
from  such  statements  that  he  Is  In  a  condi- 
tion of  mind  tbat  It  would  take  evidence  to 
remove  the  belief  that  he  already  entertains, 
then  It  seems  equally  manifest  tbat  he 
comes  to  the  inveatigatlon  of  the  case  with 
a  bias  either  for  or  against  the  defendant 
and  Is  ttierefore  not.  In  the  meaning  of  the 
law,  an  Impartial  Juror."  In  this  case,  If 
the  Juror  had  stated  that  he  had  heard  a  re- 
cital of  the  circumstances  connected  with 
this  alleged  murder,  whether  through  news- 
papers or  through  conversation  with  indi- 
viduals, and  that,  If  what  he  bad  heard  was 
true,  he  had  an  opinion  as  to  the  guilt  or  In- 
nocence of  tiie  defendant  snch  an  answer 
would  not  have  dlscfaallfled  him  from  acting 
as  a  Juror;  btit  When  he  says  that  he  has 
beard  these  things,  and  brieves  them  to  be 
true,  tb&i  certainly  he  has  an  <q>lnlon  wblch 
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■would  prevent  him  from  entering  upon  the 
inrestlgatlon  of  the  case  with  such  an  unbi- 
ased mind  as  would  permit  him  to  come  to 
a  decision  on  the  merits  of  the  case  upon 
the  testimony  presented  at  the  trial,  unin- 
fluenced by  what  he  had  previously  heard; 
and  In  this  case  the  witness  testified  that  he 
had  an  impression  that  what  he  had  heard 
was  more  or  less  true.  This  was  exactly 
the  point  that  was  before  the  court  In  State 
V.  Wilcox.  H  Wash.  220,  30  Pac.  370;  and 
there,  in  the  discussion  of  that  proposition.  It 
was  said  by  this  court:  "If  any  Juror  should 
swear  that  If  the  reports  which  he  had  heard 
were  true,  whether  the  reports  came  from 
newspapers  or  from  individuals,  he  believ- 
ed the  defendant  guilty  or  Innocent,  or  that 
he  had  made  up  bis  mind  as  to  his  guilt  or 
Innocence,  that  would  be  one  proposition; 
but  where  he  answers,  In  substance,  that  he 
has  read  these  reports,  and  that  he  has  heard 
this  talii,  and  that  he  does  believe  them  to 
be  true  or  untrue,  as  the  case  may  be,  that 
Is  altogether  another  proposition;  and  that 
Is  what  this  witness  [jurorj  substantially 
testified  to,— either  that  be  believed  them  to 
be  true  or  untrue.  If,  as  he  said,  he  had 
tallied  with  a  friend  of  his,  who  had  been 
subpoenaed  as  a  witness  In  the  primary  ex- 
amination, and  that  friend  related  to  him 
the  facts  concerning  the  crime,  and  from 
such  relation  he  formed  an  opinion  as  to  the 
guilt  or  innocence  of  the  defendant,  and  If  it 
is  true,  as  he  said,  that  Jf  he  went  Into  the 
trial  of  this  case,  unless  there  were  evidence 
to  remove  that  opinion,  he  would  have  to  act 
upon  the  opinion  which  he  already  entertain- 
ed, then  certainly  he  was  not  an  Impartial 
Juror;  and  if  the  opinion  was  that  the  de- 
fendant was  guilty,  and  the  testimony  of 
the  state  and  the  defense  balanced,  his  ver< 
diet,  according  to  his  statement,  would  have 
to  be  that  of  guilty.  In  other  words,  the 
defendant  would  be  deprived  of  the  right 
which  he  has  to  be  proven  guilty  beyond  a 
reasonable  doubt.  He  would  not  even  have 
the  benefit  of  the  rule  In  a  civil  action,  of  a 
preponderance  of  the  testimony,  but  be 
would  have  the  burden  thrust  upon  him  of 
proving  himself  Innocent.  And  that  is  the 
logical  result  of  that  condition  of  mind  in  a 
juror  which  Is  exhibited  by  the  expression 
that  It  would  take  evidence  to  remove  the 
opinion  which  he  already  entertains."  And 
that  is  exactly  the  condition  of  the  mind  of 
the  juror  in  this  case,  as  shown  by  nis  tes- 
timony. The  cases  cited  by  the  state  in  sup- 
port of  the  action  of  the  court  in  this  case 
on  this  point,  viz.  State  v.  Straub,  10  Wash. 
Ill,  47  Pac.  227,  and  State  v.  Carey.  15 
Wash.  551.  46  Pac.  1060,  we  do  not  think 
have  any  application  to  the  contention  In  this 
case.  This  question  has  been  so  often  be- 
fore this  court,  and  the  reasons  for  rejecting 
this  character  of  jurors  were  so  fully  set 
forth  In  the  cases  above  cited,  viz.  State  v. 
Murphy  and  State  v.  Wilcox,  supia,  and  In 
SUte  T.  Rutten,  13  Wash.  2U3,  43  Pac.  30, 


that  It  would  be  difficult  to  give  any  addi- 
tional reasons  on  this  subject.  The  doc- 
trine of  these  cases  was  announced  by  this 
court  before  the  trial  of  this  cause,  and  had 
become  the  law  of  this  state.  The  couBtl- 
tutional  right  of  the  defendant  to  be  tried 
by  an  Impartial  juror  having,  we  think,  been 
denied  by  the  court.  It  was  such  error  as 
would  necessitate  a  reveraal  of  the  cause. 
It  Is  contended  by  the  respondent  that  the 
challenge  was  not  specific,  but  we  think  the 
examination  of  the  Juror  fully  advised  the 
court  that  the  challenge  was  for  actual  bias. 

It  is  also  alleged.  In  aesignment  No.  15,  that 
the  court  erred  In  Instructing  the  Jury  upon 
the  question  of  deliberation,  as  follows:  "As 
to  the  length  of  time  necessary  for  delibera- 
tion and  premeditation,  you  are  instructed 
that  no  appreciable  space  of  time  need  elapse 
between  the  forming  of  such  Intent  and  the 
Infliction  of  the  fatal  wound.  All  that  is 
necessary  Is  that  the  deliberate  and  premedi- 
tated Intent  be  formed  before  the  fatal  wound 
is  inflicted.  It  matters  not  If  the  wound  be 
Inflicted  immediately  after  the  forming  of 
the  intent.  The  forming  of  the  deliberate 
and  premeditated  Intent,  and  the  Inflicting 
of  the  mortal  wound,  may  follow  each  other 
as  rapidly  as  successive  thoughts  of  the 
mind.  If  the  deliberate  and  premeditated  In- 
tent be  formed  before  the  fatal  blow  is  given, 
that  is  sufficient;  but  you  must  be  aatlsfted 
beyond  a  reasonable  doubt  that  such  Intent 
did  exist  In  the  mind  of  the  defendant  before 
the  fatal  wound  was  Inflicted."  It  is  con- 
tended by  the  appellant  that  this  Instruction 
la  substantially  the  same  as  that  given  by 
the  court  in  State  v.  Butten,  supra,  which 
was  held  by  this  court  to  be  Inconsistent 
with  our  statute  which  creates  a  distinction 
between  murder  In  the  first  and  second  de- 
grees; and  we  think  this  contention  should 
be  sustained.  Reasons  for  holding  such  an 
instruction  bad  were  given  In  that  case,  and 
it  Is  not  necessary  to  repeat  them  here.  It 
is  contended  by  the  respondent  that  this  case 
can  be  distinguished  from  the  case  of  State 
V.  Rutten,  supra,  and  that  It  falls  within  the 
rule  announced  by  the  court  in  State  v. 
Straub,  16  Wash.  Ill,  47  Pac.  227.  In  the 
last  case  cited,  the  court.  In  distlngulshinf? 
these  instructions,  cited  the  Instruction  in 
the  case  of  State  v.  Rutten,  which  was  as 
follows:  "Premeditated  malice  Is  where  the 
Inteution  to  unlawfully  take  life  Is  delil>er' 
ately  formed  in  the  mind,  and  that  deter- 
mination meditated  upon  before  the  fatal 
stroke  is  given.  There  need  not  be  any  ap- 
preciable space  of  time  between  the  forma- 
tion of  Intention  to  kill  and  killing.  They 
may  be  as  Instantaneous  as  successivR 
thoughts.  It  Is  only  necessary  that  the  act 
of  killing  be  preceded  by  the  concurrence  of 
the  will,  deliberation  and  premeditation  on 
the  part  of  the  slayer."  The  Instruction  In 
the  Straub  Case  was  as  follows:  "I  said  a 
moment  ago  I  would  define  to  yon  the  differ- 
ent terms,  of  'detibcration,*  'premedltaUou,' 
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■purposely,*  and  'malice.*  I  have  already  de- 
Uned  to  you  what  malice  Is.  'Purposely/  as 
used  In  these  Instructions,  means  an  Inten- 
tional doing,  with  the  Intent  of  the  party 
who  does  the  act  to  do  that  certain  thing. 
'Deliberation*  Is  the  mental  operation  of 
weighing  motive  or  consideration  that  makes 
for  or  against  an  inclination  of  the  proposed 
act  or  line  of  action.  'Premeditation'  is  the 
mental  operation  of  thinking  upon  an  act  be- 
fore doing  It,  or  upon  an  Inclination  before 
carrying  it  out."  And  that  portion  of  the  In- 
strnctlon  which  was  specially  objected  to 
waa  as  follows:  "Malice  is  deliberate  and 
premeditated  when  it  has  been  dwelt  upon  at 
all  in  the  mind,  and  when  the  motive  or  con- 
sideration moving  to  hia  act  has  been  to  any 
extent  mentally  weighed.  Premeditation 
may  be  as  quick  as  thought  in  the  mind  of 
man."  And  this  court  said,  in  commenting 
upon  this  instruction,  that:  "Although  'pre- 
meditation may  be  as  quick  as  thought,'  this 
instruction  does  not  do  away  with  the  Idea 
of  deliberation,  which  the  Instruction  in  the 
Rutten  Case  did,  because  It  doM  not  connect 
defendant's  premeditation  directly  with  the 
act,  and  does  not  Instruct  the  Jury  that  there 
need  be  no  appreciable  space  of  time  be- 
tween the  formation  of  the  intention  to  kill 
and  the  killing,  or  that  it  is  no  matter  how 
quickly  the  premeditation  Is  followed  by  the 
act  of  killing,  which  was  the  language  ob- 
jected to  In  the  case  cited.  Premeditation 
□inst  be  as  quick  as  thought,  for  any  convic- 
tion or  intention  that  enters  into  the  mind  of 
man  enters  with  the  rapidity  of  thought.  It 
has  to  enter  there  at  some  particular  mo- 
ment. The  intention  to  kill  may  come  in- 
stantaneously to  the  mind;  but  this  Instruc- 
tion does  not  teU  the  Jury  that  that  intention 
must  be  Instantaneously  carried  into  execu- 
tion, or,  In  other  words,  so  far  as  the  in- 
struction complained  of  Is  concerued,  this 
premeditation  on  the  part  of  the  appellant 
may  have  been  In  his  mind  a  week  or  a 
month,  or  any  length  of  time,  before  the  car- 
rying of  It  into  execution  by  the  killing,  and 
would  not  thereby  obliterate  the  distinctions 
which  the  law  creates  between  murder  In  the 
first  degree  and  murder  in  the  second  degree, 
by  eliminating  the  idea  of  deliberation."  In 
fact,  in  the  Straub  Case  the  Jury  were  in- 
structed that  the  motive  or  consideration 
moving  to  the  act  had  to  be,  to  some  extent, 
mentally  weighed,  which  is  the  very  essence 
of  premeditation  or  deliberation,  but  in  the 
instruction  in  the  case  at  bar  this  element  of 
deliberation  Is  entirely  eliminated  by  the  In- 
struction of  the  court.  Authorities  were  cit- 
ed by  the  learned  counsel  for  the  state  sus- 
taining the  Instructions  given  In  this  case. 
We  were  aware  of  the  existence  of  these  au- 
thorities when  the  rule  announced  in  the 
Hutten  Case,  supra,  was  promulgated  by  this 
court;  but,  as  we  are  convinced  that  such 
an  instruction  is  not  In  liarmony  with  our 
Htatntes.  we  did  not  then,  and  do  not  now, 
feel  that  they  can  consistently  be  followed. 


It  follows,  therefore;  that  the  court  commit- 
ted reversible  error  In  glrlxis  the  instruction 

complained  of. 

The  admission  In  evidence  of  the  dying 
declaration  of  Mrs.  Bunn  Is  also  alleged  as 
error  by  the  appellant.  The  court  Instructed 
the  Jury  that  such  declarations  should  be 
given  "Just  such  credit  as  you  believe,  imder 
all  the  circumstances,  they  are  entitled  to." 
This  dying  declaration  Included  the  asser- 
tion of  a  threat  The  question  was  asked, 
"Had  he  ever  threatened  before  to  Injure 
you?"  and  the  answer  was,  "Yes."  We  think 
It  may  be  conceded,  without  a  citation  of  au- 
thorities, that  prior  threats  are  no  part  of  the 
dying  declaration;  that  they  are  no  part  of 
the  res  gestee,  and  therefore  cannot  be  ad- 
mitted as  a  dying  declaration  of  a  deceased 
person.  The  universal  rule  is  that  the  dying 
declarations  are  restricted  to  the  act  of  kill- 
ing, and  the  circumstances  directly  preced- 
ing it,  and  forming  a  part  of  the  res  gestae. 
See  State  v.  Wood.  53  Vt.  560,  and  cases  cit- 
ed. It  is  admitted  by  the  attorneys  for  the 
respondent  that  previous  threats  are  no  part 
of  the  dying  declaration,  as  a  general  rule, 
and  should  be  excluded  therefrom,  and.  If 
they  are  the  only  evidence  upon  which  pre- 
meditation and  deliberation  can  be  based, 
then  It  is  reversible  error  to  allow  them  to 
go  to  the  jury.  But  it  is  claimed  that  the 
dying  declaration  in  this  particular  was  sim- 
ply corroborative  of  the  testimony  of  another 
witness,  and  had  but  little  weight,  compared 
with  her  testimony,  and  that,  inasmuch  as 
her  testimony  clearly  Juetifles  the  finding, 
even  If  it  were  error  to  receive  the  same,  It 
would  be  cumulative  and  harmless,  the  facta 
having  been  otherwise  legally  shown.  But 
that  would  be  a  dangerous  rule  to  announce, 
in  the  trial  of  criminal  cases,  especially. 
The  court  cannot  say  whether  it  was  the  tes- 
timony of  the  witness  Bertha  Doetscher,  In 
this  case,  or  the  solemn  announcement  of  the 
dying  woman,  that  made  the  Impression  up- 
on the  minds  of  the  jurors,  or  convinced 
them  of  the  premeditation  on  the  part  of  the 
defendant.  We  think  the  court  erred  in  not 
instructing  the  jury  that  this  part  or  portion 
of  the  dying  declaration  should  be  disregard- 
ed. 

Again,  It  Is  claimed  that  the  conrt  erred  In 
allowing  the  dying  declaration  to  go  to  the 
jury  room,  for  the  Investigation  of  the  jury, 
over  the  objections  of  the  appellant.  We 
think,  without  any  question,  that  this  was 
reversible  error.  The  statute  does  not  per- 
mit witnesses  or  depositions  to  go  to  the  jury 
room,  and  for  the  very  best  of  reasons.  And 
certainly  the  dying  declaration  Is,  In  sub- 
stance, a  deposition  of  a  witness;  the  solem- 
nity of  the  occasion  simply  taking  the  place 
of  the  oath  which  Is  ordinarily  administered 
to  a  witness  who  subscribes  to  a  deposition. 
No  cases  are  cited  on  this  proposition,  but 
we  think  It  so  plainly  fails  within  the  ban 
of  the  statute  and  of  the  law  that  the  cita- 
tion of  authorltleB  la  nnnecessary. 
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The  court  In  this  case  Is  exceedingly  loath 
to  disturb  the  verdict  of  the  Jury  and  to  re- 
verse the  judgment,  but  the  errors  complain- 
ed of  are,  In  our  judgment,  so  palpable  that 
there  is  no  other  course  left.  Ihe  judgment 
will  therefore  be  reversed,  with  Instructions 
to  grant  a  new  trial.  And,  in  view  of  the' 
fact  that  a  new  trial  will  be  granted,  we 
think  It  advisable  to  say  that  some  testimony 
was  allowed  to  be  Introduced  In  this  case, 
which  probably,  standing  alone,  might  not 
be  considered  of  snfflelent  Importance  to 
work  a  reversal,  yet  seems  to  us  to  have  no 
bearing  upon  the  material  issues  in  the  case: 
notably,  the  testimony  of  H.  J.  Bunn  In  rela- 
tion to  the  number  and  ages  of  his  children, 
and  also  his  testimony  In  relation  to  certain 
trouble  which  he  had  with  defendant,  which 
does  not  seem  to  us  to  be  in  any  way  con- 
nected with  defendant's  attitude  towards 
the  deceased.  Other  minor  objections  are 
made  by  the  appellant  to  certain  transac- 
tions occurring  in  the  trial  of  the  cause,  but 
they  probably  will  not  arise  In  a  new  trial, 
and  It  will  not  be  necessary  to  notice  them 
here.  But  for  the  errors  discussed,  viz.  the 
refusal  to  sustain  the  challenge  to  the  juror 
Shafer,  the  instruction  of  the  court  In  rela- 
tion to  premeditation  and  deliberation,  the 
Instruction  of  the  court  Jn  relation  to  the 
dying  declaration,  and  the  admission  of  such 
dying  declaration  to  the  jury  room,  the  Judg- 
ment will  be  reversed. 

SCOTT,  O.  J.,  and  BSAV18,  ANDERS, 
and  GORDON,  33.,  concnr. 


cm  OF  NEW  WHATC«M  t,  BELLING- 
HAM  BAY  IMP.  CO. 

(Supreme  Court  of  WaBhington.   Dec.  4,  1897.) 

StKBKT    AttSKSSMSST  —  OlMKCTIONB  —  WaIVBB  — 
HlKMLBSB  ERHOR. 

l.In  an  action  to  foreclose  a  street-assess- 

naent  lien  it  Anpt>ared  that  defendant  had  due 
notice  of  the  filing  of  the  asspBsment  roll  niid  of 
the  time  fixed  for  hearing  objections  to  the  as- 
sessment, as  provided  by  Sess.  I^aws  18t>3.  p. 
226,  S  4.  but  (ailed  to  point  out  soy  errors.  Sec- 
tion 5  of  the  act  provides  that  the  decision  of 
the  council  shall  be  a  final  detormiiintiou  of  the 
validity  and  correctnp^s  of  the  assessment. 
Ht^d,  that  defendant  was  estopped  to  object  that 
his  property  was  not  within  the  assessment  dis- 
trict 

2.  On  a  trial  by  the  court,  the  exp'usion  of  com- 
petent evidence  was  harmless  error  where  the 
result  must  have  been  the  same  had  the  evidence 
been  admitted. 

Appeal  from  superior  court,  Whatcom  coun- 
ty; H.  B.  Hadley,  Judge. 

Action  by  the  city  of  New  Whatcom 
against  the  Bellli^Shnm  Bay  Improvement 
Company.  From  a  judgment  In  fiivor  of 
I^aintiff,  defendant  appeals.  Atflrmed. 

Newman  &  Howard,  for  appellant  T.  E. 
Cade  and  D.  W.  Freeman,  for  respondent. 

GORDON.  J.  This  action  was  brought  to 
Zoreclo86  s  etreet-aaaessuient  lien  levied  upon 


a^KlIant's  property  in  the  city  of  New 
Whatcom,  pursuant  to  the  provisions  ot  the 
act  of  1893  (Sess.  Laws  1893,  p.  226)  pro- 
viding for  the  reassessment  of  costa  of  local 
Improvements  In  cities  and  towns.  At  the 
trial  below  the  respondent  Introduced  a  cer- 
tified copy  of  the  assessment  roll,  accompa- 
nied by  a  certificate  of  the  clet  k,  the  report 
of  the  committee,  the  warrant  of  collection, 
aud  the  treasurer's  return,  and  rested.  Tbe 
defendant  thereupon  offered  In  evidence  what 
was  agreed  by  counsel  for  both  parties  to 
be  a  con-ect  tracing  or  plat  of  that  i>ottIon 
of  the  town  included  within  tbe  assessment 
district,  showing  the  relative  position  of  the 
streets,  lots,  and  blocks;  also  a  copy  of 
Ordinance  No.  340,  "providing  for  a  new  as- 
sessment or  reassessment,"  etc.  Upon  ob- 
jection by  the  respondent,  and  the  state- 
ment of  counsel  lor  appellant  that  they  did 
not  Intend  or  expect  to  offer  any  evidence 
showlt^  fraud  on  the  part  of  the  city  coun- 
cil Id  any  matter  pertaining  to  the  assess- 
ment, the  court  excluded  the  evidence,  and 
rendered  a  decree  foreclosing  respondent's 
Hen,  and  the  defendant  thereupon  appealed. 

It  Is  contended  by  appellant  that  the  map 
and  ordinance  referred  to  show  that  lota  13 
and  14  of  block  95  (neither  of  which  is 
owned  by  It)  are  within  the  assessment  dis- 
trict, and  that  the  same  should  have  borne 
their  proportionate  share  of  the  expense  ot 
the  Improvement;  while  respondent  asserts 
that  they  are  not  within  the  assessment  dis- 
trict. It  Is  also  contended  by  appellant  that 
lots  13,  14,  and  15  of  block  22,  owned  by 
appellant,  and  against  which  the  Hen  la 
soU'!;bt  to  be  enforced,  are  not  within  the  as- 
sessment district.  It  Is  conceded  that  no- 
tice of  the  filing  of  the  assessment  roll  and 
of  the  time  fixed  by  the  council  for  hearing 
and  considering  objections  to  the  assessment, 
as  provided  by  section  4  of  the  act  of  1893, 
snpra,  was  duly  given;  also  that  the  appel- 
lant did  not  file  any  objections  to  said  as- 
sessment, nor  appear  before  the  council  at 
the  time  fixed  for  considering  the  same. 
Section  5  of  the  act  authorizes  the  council 
to  revise,  correct,  or  set  aside  such  reassess- 
ment, and  to  order  an  assessment  de  novo;  it 
also  provides  that  "their  decision  and  order 
shall  be  a  final  determination  of  tbe  reg- 
ularity, validity  and  correctness  of  said  re- 
assessment, to  the  amount  thereof  levied  on 
each  lot  or  parcel  of  land."  Assuming  that 
the  claims  of  appellant  are  wdl  founded  In 
fact,  the  section  Just  referred  to  gives  the 
council  ample  power  and  authority  to  make 
the  correction,  or  order  a  new  assessment 
If  necessary;  and  It  must  be  presumed  that 
they  would  have  done  so  If  the  error  had 
been  pointed  out.  City  of  New  Whatcom  v. 
Belllngham  Bay  Imp.  Co.,  16  Wash.  131,  47 
Fac.  236;  Welty,  Assessm.  312.  The  stat- 
ute gives  them  jurisdiction  of  tbe  subject 
iifttter,  with  full  power  to  correct  mistake^ 
and  to  do  full  and  ample  justice  in  the  prem- 
ises, and  the  ajwellant  had  abtundant  nottee 
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ot  their  ivoceedbiga.  But  the  ruling  oom-* 
plained  of  was,  at  moBt,  haimleBs  enror 
merely.  From  an  examination  of  tbe  t^t 
otteeeA  In  eridenee  by  aEpeUant,  It  appears 
to  UB  that  lots  13, 14,  and  15  of  block  23  are 
-within  the  assessment  district  described  In 
sections  1  and  2  of  Ordinance  No.  840;  and  it 
also  further  appears  that  lots  13  and  14, 
Uock  05,  are  in  ttast  portkMi  of  tlifr  block 
Thicb  Is  cut  off  ^om  WlUow  street  an 
all^  extending  through  tbe  blodE,  that  die 
ptntlMi  of  the  block  so  eat  off  does  not 
front  or  abnt  on  Willow  street,  and  that  the 
lots  refOTod  to  ore  not  vithin  the  limits  of 
the  assessment  district  created  by  ssld  ordi- 
nance.  The  decree  is  affirmed. 

SCOTT,  a  J.,  and  ANDERS,  RBAVIS^  and 
DUNBAB,  JJ..  concur. 


GOLDEN  et  al.  v.  BULLION  MTN.  CO.  et  al. 
(Sapreme  Court  of  'Washington,  Dec.  4,  1897.) 
Appeai.— SuFFiciBScr  OF  Etidencb. 
Where  the  evideDoe  appears  to  be  evenly 
balanced,  the  finding  of  the  trial  court  will  not  be 
disturbed. 

Appeal  from  superior  court,  Spokane  coun- 
ty; William  E.  Elchardson,  Judge. 

Action  by  Charles  Golden  and  another  against 
the  Bullion  Mining  Company  and  others.  From 
a  Judgment  tar  defendants,  plaintiffs  appeal. 
Affirmed. 

Cyrus  Happy  and  J.  W.  Marshall,  for  ap- 
pellants.  Jobn  B.  aicBrid^  for  respoodaita 

GORDON,  J.  Tbe  complaint  In  this  action 
alleges  that  in  Uie  month  of  March,  1686^ 
and  for  some  time  preceding,  an  agreauent 
existed  betwieen  the  plaintiffs  in  the  action 
and  one  George  Kenney,  under  which  agree- 
meat  the  said  Kenney  was  to  prospect  for 
minoal  daim^  and  the  plaintiffs  were  to 
furnish  mon^  and  supplies  therefor,  and  all 
locations  made  in  pursuance  of  said  agree- 
ment were  to  be  for  the  equal  benefit  of  the 
parties;  that  on  or  about  March  2%  1806, 
while  said  ^reement  was  in  force  and  ef- 
fect; Kenney  discoTored  a  lode  of  mineral 
on  the  ColTille  res^atlon,  in  Sterens  coun- 
ty, and  then  and  there  located  and  staked 
off  said  claim,  and  pat  up  location  notices 
in  bis  own  name,  but  i^lntiffs  allege  that 
the  same  was  for  the  Joint  use  and  benefit 
of  Kenney  and  tibema^Tes  (said  mining  claim 
was  named  and  designated  tlie  "Bullion"); 
that  ttiareafter.  and  before  tbe  oq^ratifm  of 
tiie  time  allowed  by  law  for  recording  said 
location  notices,  Kenn^,  without  tlie  knowl- 
edge or  consent  of  the  i^alntlfls,  fraudulentr 
ly  sold  and  conveyed  said  claim  to  the  de- 
fendant Walter  Vtoance,  for  the  use  and  ben- 
efit of  France  and  the  other  defendants; 
that  France  and  the  other  defendants  pur- 
chased from  Kenney,  with  the  full  notice 
and  knowledge  of  plaintiffs'  rights,  ^c;  that 


subsequently  ctftaia  of  tbe  defendants  re- 
located the  daim,  and  duly  recorded  no- 
tices of  location,  and  thoreafter  formed  a 
corporation  known  as  tlw  "Bullion  Mining 
Company/'  to  which  corporation  they  con- 
veyed their  Interests  in  the  mine  in  dispute, 
and  also  fotur  other  mining  claims,  compos- 
ing a  group,  receiving  thei-efor  shares  In  said 
coiporaticm  in  proportion  to  their  respecdve 
interests.  The  prayer  of  the  complaint  Is 
that  the  defendants  be  decreed  to  hold  the 
Bullion  mining  dalm  in  trust  for  the  plain- 
tiffs' use  and  benefit  to  tbe  extent  of  one- 
half  Interest,  and  for  oflier  approi»iate  re- 
lief. The  answer  denies  the  principal  alle- 
gations (tf  the  complaint;  deides  that  the  de- 
fendants, or  any  of  them,  had  any  knowledge 
ot  any  partnership  agreement  between  the 
plaintiffs  and  Komey;  alleges  that  the  pnr^ 
chase  was  made  in  good  faith,  and  for  a 
valuable  consideration;  alleges  the  expendi- 
ture of  upward  of  $1,000  hi  devdc^lng  the 
mine,  all  of  which  was  ocpended  wltii  tsll 
knowledge  on  the  part  ot  plaintiffs  that  the 
same  was  being  expended  In  such  devel<^ 
ment,  and  without  any  knowledge  on  the 
part  of  defendants  that  plaintiffs  claimed 
any  Interest  therein.  The  rase  -was  tried 
without  a  Jury,  and  Judgm^t  rendered  dls- 
misshig  the  action.  To  the  findings  of  the 
court  numerous  exceptions  were  taken,  upon 
which  error  Is  predicated  in  appellante^  brief ; 
and  it  Is  also  urged  that  Uie  findings  ot  the 
court  do  not  eapgort  the  conclusion  of  law, 
which  was  as  follows:  "I  find  that  tbe  plain- 
tiffs never  acquired  any  right  or  interest  in 
or  to  the  Bullion  mining  claim,  and  are  not 
entitled  to  the  rdlef  prayed  for,  or  any  re- 
lief whatever,  and  that  the  defendant  are 
entitled  to  go  hence  without  day,  and  to 
Judgment  fbr  their  costs  in  this  action;  and 
the  same  is  hereby  ordered  to  be  entered  ac- 
cordingly.*' 

Some  objection  Is  made  by  respondents  to 
the  safflciency  of  the  exceptions  entered  to 
the  flndiiigs;  but  we  are  of  opinion  that  the 
ol^eetion  Is  not  well  taken,  and  that  the 
exc^)tionB  are  suffldenlly  stated.  Upon  tbe 
merits  of  tbe  controvmy,  the  difference  Is 
one  of  flaet,  and  ire  have  carefully  examined 
all  of  tte  evidence  Introduced  at  tbe  trkO. 
Assuming  tbat  It  wss  snfilcient  to  estabUsh 
the  agreement  betwem  tbe  idaintUb  and 
Kfflney,  we  arc  unable  to  say  that  the  find- 
ing of  tbe  lower  court  that  defaidanta  pur- 
diased  from  Kenn^  withont  any  notice  or 
knowledge  of  plaintlflSB*  interest  in  the  mine, 
OF  of  the  existence  of  the  agreement  be- 
tween plaintilRi  and  Kom^,  is  against  the 
weight  of  evidence.  The  case  necessarily 
turns  upon  tbe  question  of  notice  or  luiowl- 
edge  upon  the  part  of  tbe  purchasera  There 
was  evidence  from  which  tbe  court  might 
veil  have  found  that  the  defendants  had 
such  notice,  but  thwe  was  also  cnnpetent 
evldoice  directly  conflicting  therewith,  and 
we  are  not  satisfied  that  notice  was  estab- 
lished by  the  weight  of  evidence   It  is  pe- 
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cuUarly  a  case  tor  the  apidlcation  of  the  rule 
that  where  the  evidence  appears  to  be  even- 
ly, or  neariy  evenly,  balanced,  the  ttndii^  of 
the  trial  court  will  not  be  disturbed.  The 
court,  having  found  that  the  defendants  pur- 
chased without  notice,  correctly  concluded 
that  the  plaintiffs  were  not  entitled  to  the 
relief  prayed  for,  or  to  any  relief.  The  Judg- 
ment altered  was  right,  and  It  Is  affirmed. 

SCOTT,  C.  J.,  and  ANDEBS,  RSIAVIS,  and 
DUNBAR,  JJ.,  concur. 


fTAAKB  T.  CITY  OP  SEATTLE. 

(Supreme  Court  of  Washington.   Dec.  4.  1897.) 

Apfbai^Law  op  Cask— Ml'mcipal  Cokfobations 
— DsPscnvK  Strbbts. 

1.  On  trial  of  an  action  that  has  been  re- 
inanded  to  the  lower  court  for  further  proceed- 
InRfi.  defenilant,  who  was  respondeat  in  the  su- 
preme court,  and  who  filed  a  motion  there  to  dis- 
miss the  appeal,  which  was  overruled,  cannot 
nn^  as  a  defense  the  groands  of  bis  motion  for 
diBmisoal. 

2.  A  city  is  liable  for  injuries  received  by  a 
foot  passenger  through  a  defect  at  the  inter- 
section of  a  railroad  right  of  way  and  a  street. 

Appeal  from  superior  court,  King  county; 
E.  D.  Benson,  Judge. 

Action  by  Frederick  Taake  agalnat  the  city 
of  Seattle.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

John  K.  Brown  and  F.  B.  Tipton,  for  ap- 
pellant. Brady  &  Gay  and  MUo  A.  Boot,  for 

respondent 

GOBDON,  J.  This  cause  was  once  before 
in  this  court  upon  an  appeal  by  plaintiff  from 
an  order  directing  a  nonsuit,  and  is  reported 
1nl6  Wash.  90,47  Pac.  220.  Upon  that  appeal 
the  order  was  reversed,  and,  at  the  trial 
which  followed,  the  plaintiff  recovered  Judg- 
ment, from  which  the  city  has  appealed. 

There  are  substantially  but  two  questions 
involved  In  the  present  appeal.  The  first 
relates  to  certain  rulings  of  the  court  with 
reference  to  the  defense — Interposed  by  way 
of  a  supplemental  answer— that  the  plaintiff 
(respondent  here)  had  settled  with  the  Seat- 
tle, Lake  Shore  &  Eastern  Railway  Compa- 
ny, one  of  the  original  defendants  In  the  ac- 
tion, by  a  Btipulation  entered  In  this  court 
during  the  pendency  of  the  former  appeal. 
We  do  not  think  the  defendant  was  entitled 
to  have  the  matter  pertaining  to  the  so-caUed 
"defense"  submitted  to  the  Jury.  When  the 
cause  was  here  upon  the  former  appeal,  the 
apiiellant  (respcmdent  then)  filed  a  motion  in 
this  court  to  dismiss  the  appeal  of  plaintiff 
(respondent  now),  for  the  Identical  reaao:i 
urged  In  the  supplemental  answer  which  we 
are  now  considering.  Its  motion  then  was, 
and  its  answer  now  is,  based  upon  the  stlpu- 
latiott  above  referred  to.  The  motion  to  dis- 


miss was  denied,  and  the  declBlcm  thereon  be- 
came the  law  of  the  case.  For  thia  reason 
we  must  decline  to  review  the  rulings  of  the 
trial  court  rating  to  that  branch  oC  the 
case. 

The  further  contention  la  made  that  Rail- 
road avenue,  so  called,  In  the  ci^  of  Seattle, 
is  not  and  never  has  been  a  public  street,  and 
never  has  been  recognized  by  the  city  as 
such,  but  was  laid  out  and  occupied  solely 
as,  and  Intended  to  be,  a  railroad  right  of 
way  for  use  by  railroads  only  as  rights  of 
way,  to  enable  them  to  enter  the  city.  The 
nonsuit  from  which  plafntlfl  prosecuted  the 
prior  appeal  to  tills  court  was  granted  be- 
cause the  trial  court  adopted  that  view  of 
the  situation,  and  In  effect  held  that  Railroad 
avenue  was  not  a  public  street.  That  ques- 
tion was  also  passed  upon  by  this  court. 
Concerning  It  we  said:  "The  right  of  the 
party  injured  to  obtain  redress  does  not  de- 
pend upon  the  technical  rights  of  a  city  to 
maintain  a  street  If,  as  a  matter  of  fact, 
this  street  was  laid  out  by  the  city  of  Seat- 
tle, was  used  by  It  as  a  street,  and  the  public 
were  Invited  to  use  It  as  such,  it  becomes  Its 
duty  to  maintain  It  In  proper  rejiair,  and  to 
protect  the  life  and  limb  of  those  whom  It  in- 
vites to  travel  upon  it;  and  the  ordinary 
traveler  Is  not  called  upon  to  examine  the 
technical  legality  of  the  proceedings  of  the 
city  In  opening  or  laying  out  the  street.  So 
that  the  question  In  this  case  Is:  Was  there 
tt'stlmony  tending  to  show  the  user  by  the 
public,  at  the  Instance  or  invitation  of  the 
city,  of  the  street  at  the  place  where  this 
hole  was  left  unguarded,  and  where  the  al- 
leged injuries  were  sustained?  An  examina- 
tion of  the  testimony  Introduced,  and  of  oth- 
er testimony  which  was  offered  and  rejected, 
convinces  us  that  there  was  sufficient  testi- 
mony on  that  point  to  go  to  the  Jury,  and.  If 
believed  by  the  Jury,  to  sustain  a  verdict" 
An  examination  of  the  record  convinces  us 
that  plaintiff's  case  upon  the  evidence  was 
as  strong  on  this  trial  as  at  the  former  one, 
and  for  that  reason  the  verdict  cannot  be 
held  to  be  analnst  the  evidence. 

The  verdict  can  also  be  sustained  upon  an- 
other theory,  supported  by  the  evidence.  The 
complaint  alleges  and  the  proof  shows  that 
the  hole  or  opening  through  which  the  re- 
spondent fell  was  at  the  point  of  Intersection 
of  Spring  street  and  Railroad  avenue;  and. 
were  we  to  accede  to  the  claim  of  appellant 
that  Railroad  avenue  Is  not  a  public  street, 
no  such  claim  Is  or  can  be  made  concerning 
Spring  street.  It  was  laid  out  and  estab- 
lished by  ordinance,  and  extended  across  and 
beyond  Railroad  avenue,  and  thereon  tlie 
e!^  erected  a  wharf  and  dock,  and  establish- 
ed headquarters  for  its  harlwr  master.  So 
that,  if  we  were  to  assume  that  the  proceed- 
ings of  the  city  council  with  reference  to  the 
laying  out  of  Railroad  avenue  were  absolute- 
ly void.  It  would  nevertheless  appear  that 
the  Injury  sustained  by  respondent  resulted 
from  a  defective  condition  of  a  public  street. 
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to  wit.  Spring  street.    In  eltber  Tlew  the 

judgment  must  be  affirmed. 

SCOTT,  a  X.  and  ANDERS,  BBAYIS, 
and  DUNBAIt,  33.,  concur. 


STAT£  ex  reL  ACHEY  t.  CREECH.  Sheriff. 
(Sopreme  Court  of  WaBbiiigton.  Dee.  6,  1897.) 
Masdamcs— Abamuonbd  Wifb— Bxuipnon. 

1.  A  wife  whose  husband  has  abandoned  her 
or  is  temporarily  absent  has  a  right,  on  her  own 
relation,  to  a  writ  of  mandamua  to  compd  a 
sheriff  to  release  to  her  exempt  community  prop- 
erty, that  iiad  been  selised  under  execution  against 
the  husband,  and  have  the  exemption  set  aside  for 
die  benefit  of  herself  and  family. 

2.  A  logging  capstan  and  cable  and  tools  nsed 
in  io^ng  are  exempt  to  one  engaged  in  the  oc- 
capstwn  <tf  a  ftumer,  where  it  is  necessary  to 
use  them  In  clearing  and  improving  farms. 

Appeal  from  snpertor  court,  Chehalla  coun- 
ty; Chailee  W.  Hodgdon,  Judge. 

F^tlon  Cor  mandamus,  on  the  relation  of 
Ida  O.  Ach^,  agalnet  D.  T.  Creech,  as  sher- 
iff of  Ohehalis  countT-,  to  compel  him  to  re- 
lease and  set  aside  to  rdator  certain  com- 
munity property  consisting  of  stock  and 
bousehold  furniture,  together  with  a  logf^ng 
capstan  and  cable  and  tools  used  In  logging. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

J.  C.  Cross,  for  appellant  Wm.  O.  Mc- 
Klnlay,  for  respondent 

PER  CURIAM.  We  have  examined  the 
pleadings  and  ttie  testimony  in  this  case  in 
detail,  and  are  satisfied  that  the  plaintiff  was 
a  proper  party  to  the  action,  and  had  a  right 
to  bring  the  same.  If  she  was  &a  aban- 
doned wife,  she  had  a  right  to  bring  It,  and 
have  the  exemption  set  aside  for  the  benefit 
of  herself  and  family;  and  If  she  was  not 
In  the  absence  of  her  husband,  »he  had  a 
right  to  select  the  property,  and  to  have  It 
exempted.  The  action  also  properly  lies 
against  the  ofiicer  to  compel  the  performance 
of  this  duty.  We  think  the  testimony  fully 
justifies  the  findings  of  the  court.  Even  if 
we  were  to  hold  that  the  right  to  exemption 
in  cases  of  persons  of  different  occupations 
was  not  cumulative,  there  Is  sufficient  evi- 
dence in  this  case  to  sustain  the  finding  that 
the  tools  and  Implements  claimed  by  the 
plaintiff  were  necessary  articles  In  farming, 
clearing,  and  improving  farms  In  that  coun- 
try.  The  judgment  will  be  affirmed. 


BURNHAU  et  al.  v.  SPOKANE  MERCAN- 
TILE CO.  et  aL 
(Supreme  Court  of  Washington.  D^.  6,  1897.) 
MoTio!(  FOB  New  Thtai^Notice  or  Hbabing— 

RULIXO — SUBSEQURNT  CON.I  I  DERATION'. 

1.  Notice  of  the  hearing  of  a  motion  for  new 
trial  is  not  required  by  Mtntnte;  Code  Proe.  S 
t*22,  providing  that,  "when  a  party  to  an  action 
bus  apfieared  la  tbe  same  he  iball  be  entitled  to 


at  least  three  days'  notice  of  any  trial,  hear- 
ing, motion,  etc.,  to  be  had  therein  before  any 
Judge  at  chambers";  and  Laws  18d3,  p.  416,  S 
35,  requiring  notice  of  the  hearing  of  issues 
raised  by  the  pleadings,  whether  of  law  or  fact," 
beinginapplicable. 

2.  Where  there  was  no  legal  irregularity,  and 
no  new  srounds  are  presented,  a  court  cannot 
set  aside  Its  ruling  on  a  motion  for  a  new  trial 

Appeal  from  siqierior  courts  ^kane  coun- 
1^;  L.  H.  Prather,  Judge. 

Action  by  James  K.  Burnham  and  others 
against  the  Spolcane  Mercantile  Company 
and  others,  in  behalf  of  themselves  and  all 
other  creditors  who  might  come  in,  praying 
an  order  restraining  defendants  from  dispos- 
ing of  certain  Judgments  in  favor  of  the  com- 
pany and  the  appointment  of  a  receiver. 
From  an  order  by  the  court  after  the  entry 
of  the  final  decree  In  the  main  case,  allowing 
a  certain  claim  In  favor  of  respondents  L. 
B.  Nash  and  L.  G.  Nash,  partners  under  the 
firm  name  of  Xash  &.  Xasb,  against  a  fund 
in  the  Imnds  of  the  coui-t  for  distribution, 
plaintiffs  appeal.  Reversed. 

In  the  assignments  of  error  appear  the  fol- 
lowhig:  "(2)  The  court  erred  In  setting  aside 
tbe  order  denying  tbe  motion  for  new  trial, 
and  dlrectli^  a  new  triid  as  to  the  Nash 
claim.  (3)  The  court  erred  In  hearing  and 
determining  a  matter  theretoA)re  passed  up- 
on and  decided  by  another  judge  In  the 
same  conrt  and  upon  tbe  same  grounds  and 
the  same  facts  as  were  considered  on  the 
former  hearing." 

Graves,  Wolf  &  Graves,  Blake  &  Post 
John  A.  Pierce,  and  S.  &  J.  W.  Douglas,  for 
appellants.  John  R.  McBride,  for  respond- 
ents, 

DDNBAR.  3.  This  1b  an  axveal  taken  by 
the  plaintiffs  trom.  orders  nuute  by  the  court 
after  tbe  entry  of  the  final  decree  allowing 
certain  claims  against  a  fund  in  the  hands 
of  the  court  for  distribution,  and  directing 
the  receiver  to  pay  such  claims  from  the 
funds  In  his  hands.  We  wUl  notice  the  sec- 
ond and  third  asslgnmaits  of  error,  for,  as 
we  view  1^  law  govenilng  the  inupodtlons 
involved  In  these  asrignmenta,  they  settle,  to 
a  certain  extent  tlw  rights  of  the  ret^pond- 
ents  In  this  case.  It  appears  that  the  cause 
was  tried  originally  before  Judge  Moore,  one 
of  the  Biqmrlor  Judges  of  Spokane  county,  and 
upon  certain  flndinffi  certain  allowances 
were  made  to  the  req;iondents.  The  order  ot 
allowauce  to  the  respondents  vas  made  and 
entered  by  Judge  Moore  on  January  6,  1897. 
A  motion  for  a  new  trial  was  made  hv  the 
respondents,  and  filed  on  January  8tb.  On 
January  9th  tbe  motion  was  taken  i|p  by 
Judge  Moore,  and  denied.  Shortly  after  the 
denial  of  this  motion.  Judge  Moore's  term 
of  office  expired,  and  Judge  Fxaiher,  the 
Judge-elect  took  bis  place;  Upon  the  ad- 
vent of  Judge  Prather,  the  respmidents  mov- 
ed him  to  vacate  the  order  of  Judge  Moore 
refusing  a  new  trial,  and  one  of  the  reasons 
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astlsoed  for  asktiig  tbe  vaeatloo  was  tbat 
the  motion  was  taken  up  without  notice. 
We  think  there  Is  nothing  In  the  affidavit 
filed  In  support  of  this  motion  which  would 
warrant  the  conclusion  that  there  was  any 
legal  irregularity  in  the  pnxreedingF,  even  If 
we  were  permitted  to  consult  the  affidavit 
The  record,  however,  discloses  that  the  re- 
spondents who  filed  tbe  motion  for  a  new 
trial  were  present  In  court  when  It  was 
taken  up,  and  that  they  duly  excepted  to  the 
ruling  that  the  matter  was  brought  on  reg- 
ularly and  regularly  decided.    Onr  attention 
is  not  called  to  any  statute  which  provides 
for  notice  to  the  moving  party  in  a  case  of 
this  kind,  and  without  some  statutory  pro- 
TiBlon,  we  think  tbe  general  rule  plainly 
would  be  tbat  the  party  must  take  notice 
that  his  motton  is  on  file,  liable  to  be  called 
up  at  any  time.   Section  ^  of  the  Oode  of 
ProGednre,  It  is  true,  iHrovides  that,  "when 
a  party  to  an  action  has  appeared  in  the 
jsame,  he  shall  be  entlUed  to  at  least  three 
days'  notice  of  any  trial,  hearing,  motion, 
«tc.,  to  be  bad  therein,  before  any  Judge  at 
chambers";  bnt  we  do  not  think  that  this 
is  am;>llcable  to  the  motion  for  a  new  trial; 
and  the  other  provision,  vii.  Iawb  180B,  p. 
410,  i  35,  is  not  applicable  to  a  case  of  this 
UncU   In  Shaf^r  t.  Hewitt  (Colo.  App-)  41 
Paa  509,  It  was  held  that  "tbe  party  filing 
a  motion  for  a  new  trial  Is  not  entitled  to 
any  Botice  of  tbe  time  of  hearing  of  the 
motion."    In  discussing  that  branch  of  tbe 
case,  tbe  court  said:  "The  defendants  also 
complain  that  their  motion  for  a  new  trial 
was  set  for  bearing  without  notice  to  them 
or  th^r  counsel.   It  was  tbe  defendants  who 
filed  tbe  motion  for  a  new  trial,  and  what- 
ever notice  of  its  filing  was  necessary  must 
have  been  given  1^  them  to  the  adverse  par- 
ty.  Tbe  Code  Drovidea  tbat  aneh  a  motion: 
shall  be  heard  at  the  earliest  period  practica- 
ble after  Its  filing.   It  Is  to  be  siq^osed 
that  the  defendants  would  have  looked  after 
their  own  motion,  and  known  when  it  was 
set  for  hearing.   We  have  been  refonwd  to 
DO  law,  and  we  know  of  none,  which  entitles 
them  to  tbe  notice,  the  want  of  which  they 
assign  fw  error.**   In  Loofcabaogh  v.  Coop- 
er. 48  Pac.  Sd,  It  was  held  tbat:  "In  the  ab- 
sence of  a  showing  of  Irregularity,  fraud, 
unavoidable  casualty,  or  misfortune,  tbe  dis- 
trict court  has  no  power  to  set  aside  Its 
order  overruling  a  motion  for  a  new  trial 
upon  a  reconsideration  of  the  same  motkm 
already  passed  upon;   and  a  reversal  of 
Bucb  ordw  can  be  had  only  by  proceedings 
in  error  in  Qie  supreme  court"   This  la  an 
Oklahoma  case,  and  Is  fomided  upon  tbe 
ttume  reasoning  as  tbe  case  }ust  above  refer- 
red to.   In  Croxby  v.  Mining  Co.,  a  Nevada 
case,  reported  in  42  I*ac.,  at  page  5S3,  it 
was  decided  tbat:  "Where  a  motion  for  a 
new  trial  has  been  regularly  submitted  upon 
a  Buffldent  statement,  a  ruling  thereon  can- 
not be  subsequently  vacated  on  motion,  but 
the  only  remedy  Is  by  appeal."    There  It 


was  btHA  tbat,  alttiough  the  first  ruling  waa 
based  upon  a  wrong  ground,  the  motion  to 
vacate  was  not  the  remedy;  that  tbe  remedy 
was  by  appeaL    In  Carpoiter  v.  Superior 
Ct..  75  Cal.  fiOe,  19  Pae.  174,  It  was  decided 
that:  "Where  a  cause  has  been  regulariy 
heard  and  decided,  it  can  be  reviewed  only 
in  the  modes  iKY>vlded  by  tbe  statute.  The 
trial  court  cannot,  upon  an  application  not 
authorized  by  statute,  set  asUe  ito  decision 
for  mere  error  not  amounting  to  want  oC 
Jurisdiction."   In  Lang  v.  Superior  Ct  (Cat) 
12  Pac.  806,  tbe  court  said:  'The  demurrer 
and  the  motion  for  a  new  trial  had  been  dis- 
posed of,  and  then,  on  what  is  called  a  're- 
hearing,' the  case  was  again  brought  before 
tbe  court,  and  a  new  order  made.   This  la 
a  new  practice,  with  which  we  are  not  fa- 
miliar, and  we  know  of  no  statute  author- 
izing It   When  a  motion  for  a  new  trial 
Is  made  and  passed  upon,— «ltber  granted  or 
denied.— It  Is  not  oonwetuit  for*  the  court 
afterwards  to  set  ite  nUlnga  aiddA  and 
make  another  wder  In  th*  case,"— dtfev 
People  V.  Centwt  Gl  GaL  194;  Ooomba  v. 
Hlbberd,  48  Col.  45S;  Bogex*  T.  Hoenlg.  48 
Wis,  801,  1  N'.  W.  17.  In  tbe  lost  case  men- 
tioned the  supreme  court  determined  tbati 
"After  a  new  trial  has  been  absolute  de- 
nied, a  secKmd  motion  for  tbe  nme  relief, 
founded  upon  substantially  the  same  grounda, 
cannot  pn^riy  be  granted."    In  the  case 
at  bar  the  motion  was  not  only  granted  upon 
the  same  stetemoit  of  facts,  but  the  findings 
which  were  made  by  Judge  Prather  were 
made  upon  the  same  stetement  of  facts  and 
tbe  same  testimony  tbat  had  been  presented 
to  Judge  Moore.   This  practice,  in  effect, 
made  tbe  Incoming  Judge  a  court  of  review 
to.  pass  upon  the  Judgment  of  the  outgoing 
Judge;  but,  in  any  event,  we  do  not  think 
that  under  tbe  showing  in  this  case  Judge 
Moore  would  have  had  the  authority  to  have 
set  this  Judgment  refusing  a  new  trial  aside, 
and   certainly  Judge   Prather's  authority 
would  bave  tjeen  no  more  extensive.   U  is 
true  tbat  this  court.  In  tbe  case  of  aein  v. 
Wandscbnelder,  14  Wash.  257,  44  Pa&  272, 
held  that  an  order  vacating  a  Judgment 
would  not  be  reversed  on  appeal  on  tbe 
ground  tbat  it  was  granted  after  the  denial 
of  a  former  motion  for  such  an  order,  made 
upon  the  same  grounds,  wben  the  first  motion 
sliould  bave  been  granted  upou  the  showing 
made;  but  that  case  fell  sauarely  within 
tbe  provisions  of  section  231,  Code  Proc, 
providing  for  rdlef  In  case  of  mlsuke.  In- 
advertence, surprlae,  or  excusable  neglect 
tbe  petition  in  that  case  being  based  on  those 
reasons;   but  It  cannot  be  contended  that 
this  case  falls  within  tbe  statute  quoted,  for 
tbe  afUdavit  upon  which  tbe  motion  is  based 
alleges  none  of  these  grounds,  the  only  sur- 
prise  alleged  being  tbe  calling  up  of  the 
motion  without  notice.   But  as  we  hold 
that  no  notice  was  required,  tbat  ctatm  is 
not  available.   The  reasons  asalgned  by  the 
cases  seem  to  ua  to  be  sufficiently  cogent  to 
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sustain  the  decisions,  viz.  thst,  if  these  mo- 
tions should  prevail,  there  Would  be  no  sta- 
bility to  the  Judgment  of  the  court,  but  that 
motions  might  be  made  and  granted  ad  in- 
finitum. As  was  said  In  Coombs  v.  Hlbberd, 
si^ira:  "There  must  be  some  potat  where 
litigation  In  the  lower  court  terminates,  and 
the  losing  party  la  tamed  over  to  the  appel- 
late court  for  redress.''  These  cases  are 
dted  approvingly  In  Thomp.  Trials,  f  2T27. 
Of  course,  if  the  application  is  brought  with- 
in the  purview  of  the  statute  above  referred 
to,  the  rule  would  be  different.  This,  then, 
determines  the  rights  of  the  respondents  so 
far  as  the  action  of  Judge  Prather  is  con- 
cerned, they  not  having  appealed  from  the 
Judgment  of  allowance  made  them  by  Judge 
Moore. 

The  appellant  farther  contends  that  Judge 
Moore  erred  In  maldng  any  allowance  to 
these  respondents  at  all.  We  have  careful- 
ly examined  the  elaborate  briefs  filed  In  this 
case,  and  have  as  carefully  perused  the  ex- 
tenstre  record  which  has  been  sent  up.  It 
was  a  long,  tedious,  and  Involved  case,  but 
from  an  investigation  of  the  whole  record, 
without  entering  Into  any  specific  discussion 
or  analysis,  we  have  conclnded  that  the  Judg- 
ment of  Judge  Moore,  and  the  allowances 
made  by  him,  should  not  be  disturbed.  The 
case  will  therefore  be  rerersed,  with  in- 
strnctlons  to  enter  up  the  Judgment  in  ac- 
cordance with  the  Jndgment  made  by  Judge 
Ifoore  In  the  first  trial  of  the  cause. 

SCOTT,  C.  J.,  and  ADDERS,  GOBDQN,  and 
RKAVIS,  JJ..  concur. 


STATE   ex   reL   RUCKER   v.  SUPERIOR 
COURT  OF  SNOHOMISH  COUN- 
TY et  al. 

(Supreme  Court  of  Washington.   Dec,  7.  1807.) 
MonoHs  —  Rbbbwal  ~  Couuts—  Cbanob  i» 

COSSTITCTION. 

1.  The  court  was  not  precluded  from  enter- 
taining B  motion  to  set  aside  a  judgment  of  dis- 
mlasal,  entered  on  denial  of  plaintiff's  motion 
for  a  continuance,  by  the  fact  that  both  motions 
were  based  on  the  same  grounds. 

2.  A  diange  In  the  constitution  of  tlte  court 
does  not  preciade  a  consideration  of  the  ques- 
tion whether  a  Judgment  entered  by  the  court 
before  the  cliange  should  be  vacated. 

Application  by  Wyatt  J.  Rucker  for  a  writ 
of  review  of  the  proceedings  had  in  a  catwe 
In  tbe  eaperior  court  of  Qnotiomlsh  county 
wher^n  the  J.  F.  Hart  Lumber  Company 
was  plaintiff  and  said  Wyatt  J,  Radm  was 
defendant   Application  denied. 

Crowley  ft  Oroncup  and  SulllTan  &  Chris* 
tlan.  tor  plaintiff.  Stiles  &  Harvey,  for  de- 
fendants. 

RSATI8,  J.  An  action  at  law  was  pend- 
ing In  the  Biqwilor  court  of  Snohomish  coun- 
tj.  In  which  the  J.  F.  Hart  Lumber  Compa- 
ny was  the  plaintiff  and  t&«  plaintiff  here. 


Wyatt  J.  Rucker,  was  the  defendant,  ^le 
action  was  at  tssde  upon  the  complaint,  an- 
swer, and  reply.  In  December,  1896,  the  de- 
fendant in  the  action  applied  to  have  the 
cause  assigned  for  trial.  The  plaintlfT  in  the 
action  objected  to  the  case  being  set  for  trial 
on  various  grounds,  and  filed '  affidavits  in  ' 
support  thereof.  The  court  overruled  the 
objections  of  the  plaintiff  In  the  action,  and 
assigned  the  cause  for  the  2Sth  of  December, 
1896.  On  the  18th  of  December  both  ^ain- 
tlff  and  defendant  appeared  in  thfe  superior 
conrt  and  plalntltT'  moved  that  the  order  set- 
ting tie  cause  for  trial  be  vacated,  which 
motion  was  overruled  by  the  superior  court, 
to  which  ruling  the  plaintiflC  excepted.  On 
the  24th  day  of  December,  defendant  served 
notice  upon  the  attorneys  and  plalntitt  that 
defendant  would  proceed  In  the  cause  on  the 
28th  of  December,  1896.  When  court  con- 
vened on  the  2Sth  of  December  plaintiff  ap- 
peared by  one  of  Its  attorneys,  and  defend- 
ant by  his  attorneys.  The  court  inquired  If 
the  partlCEl  were  ready.  Defendant  replied 
that  be  was.  Mr.  Hart,  attorney  fbr  t^ie 
plaintiff,  stated  that  he  did  not  understand 
there  was  a  Jury  In  attendance  In  the  court 
at  the  time.  The  court  ascertained  that  the 
panel  of  the  Jury  was  not  full,  and  adjourn- 
ed the  canse  until  Decemt>er  ^th,  when  the 
cause  was  again  called  for  trial.  Mr.  Hart, 
one  of  the  attorneys  for  plaintiff,  moved  for 
continuance.  This  motion  was  overmled,  . 
and  plaintiff  excepted.  The  motion  for  con- 
tinuance assigned  the  following  grounds:  (1) 
That  the  supreme  court  had  issued  its  al- 
tematlre  writ  of  prohibition  commanding 
the  superior  conrt  to  desist  and  abstain  from 
further  proceedings  in  the  cause  until  the 
final  disposition  of  the  writ,  on  January  15, 
1897;  (2)  that  plaintiff  was  not,  and  could 
not  be,  prepared  for  trial  before  January  10, 
1897;  <8)  that  plaintiff  had  tieen  misled  by 
statements  of  the  superior  conrt;  and  the 
motion  was  based  upon  the  files  of  the  cause, 
the  writ  of  prohibition  which  had  been  serv- 
ed upon  the  Judge  of  the  superior  court,  and 
a  number  of  affidavits  filed  lo  the  cause  on 
the  17th  of  December.  1896.  All  but  two  of 
the  affidavits  filed  on  the  motion  tor  continu- 
ance had  been  originally'  filed  on  the  17th  of 
December,  at  the  time  plaintiff  objected  to 
having  the  cause  assigned  for  trial.  In  op- 
position to  the  motion  for  continuance,  the 
defendant  filed  counter  afildavtts.  rnie  ma- 
tlon  Mr  continuance  was  overruled,  and  ex- 
ceptions allowed  the  court  A  jury  was 
colled  to  try  13m  cause.  Objection  was  then 
made  to  the  trial  by  Mr.  Hart,  attorney  for 
plaintiff,  who  stated  that  he  appeared  spe- 
cially, and  objected  that  the  conrt  had  no  Ju- 
risdiction on  the  ground  that  It  was  In  di- 
rect defiance  of  the  writ  of  prohibition,  and 
on  the  ground  that  the  Judge  was  fllsquall- 
fled  reason  of  bias  and  prejudice.  The 
conrt  stated  that  plaintiff  had  an  opportuni- 
ty to  state  his  case  to  the  Jury,  and  Mr. 
Hart  answered*  that  plaintiff  was  not  pr«- ' 
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ceedlng.  The  court  -thereupon  directed  ver- 
dict to  be  rendered  In  favor  of  the  defend- 
ant, which  verdict  was  duly  returned,  and 
Judgment  was  entered  In  favor  of  the  de- 
fendant la  the  action,  and  for  the  costs  and 
disbursements  accrued.  Then  the  plaintiff 
caused  a  bill  of  exceptions  to  be  settled  on 
the  16th  of  February,  1897.  This  bill  of  ex- 
ceptions embraced  all  the  affidavits,  the  writ 
of  prohibition,  and  counter  affidavits  pre- 
viously filed  In  the  cause,  and  before  final 
Judgment  entered  therein.  Plaintiff,  after 
said  bill  of  exceptions  was  settled,  filed,  on 
the  13th  day  of  February,  1897,  a  motion  to 
vacate  the  Judgment  entered  on  the  29th  of 
December,  1896.  This  motion  to  vacate  the 
Judgment  assigned  a  number  of  grounds: 
That  the  cause  was  Improperly  set  for  trial 
on  the  17th  of  December;  a  reasonable  time 
was  not  allowed  for  plaintiff  to  prepare  for 
trial;  surprise  on  the  part  of  the  plaintiff; 
the  action  of  the  court  on  the  23d  of  Decem- 
ber In  discharging  the  Jury,  and  causing  an- 
other Jury  to  be  drawn;  because  the  action 
w^as  taken  pending  the  hearing  of  the  writ 
of  prohibition  in  the  supreme  court,  and  left 
plaintiff  five  days  In  which  to  prepare  for 
trial,  which  was  not  &  reasonably  sufficient 
time;  and  because  the  Judge  of  the  superior 
court  had,  on  December  26th,  stated  to 
plaintiff's  attorney  that  he  would  not  try  the 
cause  while  the  writ  of  prohibition  was  pend- 
ing; and  also  because  of  bias  and  prejudice 
of  the  Judge  of  the  superior  court. 

The  grounds  assigned  In  the  motion  to  va- 
cate the  Judgment  were  substantially  the 
same  as  those  presented  to  the  court  for  a 
continuance  of  the  cause  before  the  Judg- 
ment of  dismissal  was  entered  therein,  and 
the  same  showing  which  had  been  presented 
on  the  motion  for  continuance  was  before 
the  court  on  the  motion  to  vacate  the  Judg- 
ment. 

The  Judge  of  the  superior  court  who  di- 
rected the  Judgment  of  dismissal  on  the  21)th 
day  of  December,  1S96,  retired  from  office, 
and  his  successor  occupied  the  office  at  the 
time  the  motion  to  vacate  the  Judgment  was 
made.  The  action  of  the  superior  court  is 
that  of  tlie  Judge  of  the  court,  and  a  change 
In  the  persons  who  occupied  the  position 
does  not  affect  the  consideration  of  the  va- 
cation of  the  Judgment.  The  plaintiff  in 
this  application  has  presented  the  whole  rec- 
ord, heretofore  stated,  from  the  superior 
court  Defendants  have  demurred  to  the 
petition  of  plaintiff  upon  this  record.  The 
plaintiff  In  this  application  heretofore  ap- 
pealed to  this  court  from  the  order  of  the  su- 
perior court  vacating  the  judgment  in  the 
original  cause,  and  tiie  court  determined  up- 
on the  appeal  In  Lumber  Co.  v.  Rucker,  50 
Pac  484,  that  the  order  setting  aside  the 
Judgment  of  dismissal  of  the  original  cause 
waa  not  appealable,  and  held  that  such  Judg- 
ment was  one  ot  nonsuit  or  dlRmissal,  and 
that  the  vacation  of  such  jmlgiiieut  was  not 
an  order  granting  a  new  trial.   It  was  held 


in  Bumbam  t.  Mercantile  Co.  (Wash.)  51 
Pac.  303,  that  the  superior  court  could  not 
review  Its  order  granting  or  refusing  a  new 
trial;  but  that  case  was  distinguished  from 
the  case  of  Clein  v.  Wandschnelder,  14 
Wash.  257,  44  Pac.  272.  It  would  seem  that 
the  rulings  of  this  coiurt  on  questions  of  prac- 
tice ought  not  to  be  disturbed,  except  for 
most  cogent  reasons,  and  the  case  of  Clein  v. 
Wandschnelder,  supra,  becomes  decisive  up- 
on this  application  upon  the  consideration 
of  the  whole  record  presented  here  by  the 
plaintiff.  That  was  a  case  where  judgment 
by  default  was  entered,  and  the  respondeni 
moved  the  court  to  vacate  the  Judgment  on 
the  ground  that  it  was  obtained  by  reason  or 
his  mistake,  inadvertence,  and  excusable  neg- 
lect, which  motion  was  denied  by  the  court, 
and  thereafter  the  respondent  made  a  mo- 
tion for  leave  to  renew  his  motion  to  va- 
cate and  set  aside  the  Judgment,  on  sub- 
stantially the  same  grounds  as  those  speci- 
fied in  the  original  motion,  and,  after  hear- 
ing, the  superior  court  made  an  order  set- 
ting the  Judgment  aside.  It  was  contended 
by  appellants  in  that  case  that,  after  de- 
nying the  original  motion  to  vacate  the  Judg- 
ment, the  superior  court  bad  no  authority  to 
entertain  another  motion  upon  the  same 
grounds.  The  court  said,  In  ruling  against 
the  contention  of  appellants:  "We  tbink  the 
technical  questions  of  practice  raised  by  ap- 
pellants are  without  any  substantial  merit, 
for,  in  our  opinion,  the  court  should  have  set 
aside  the  Judgment  upon  the  first  applica- 
tion, upon  the  showing  made.  It  Is  true, 
the  respondent  might  have  appealed  from 
the  denial,  and  obtained  his  remedy  here. 
Instead  of  so  doing,  he  chose  to  make  an- 
other attempt  In  the  lower  court,  and,  con- 
ceding for  the  purposes  of  this  case  that  the 
court  had  no  authority  to  entertain  a  second 
motion  upon  the  same  grounds  as  the  for- 
mer, we  think  that  in  considering  It  upon 
appeal  we  should  go  back  to  the  original 
wrong,  and  that  was  the  denying  of  the  first 
motion  to  vacate,  •  •  •  Appellate  courts 
should  look  at  the  substance  of  what  was 
done,  rather  than  the  manner  In  which  It 
was  done.  yoT  do  we  think,  under  the  cir- 
cumstances of  this  case,  that  there  was  any 
abuse  of  discretion  In  not  Imposing  terms  as 
a  condition  for  vacating  the  judgment."  IL'p- 
on  the  record  presented  here  upon  this  appli- 
cation, the  court  Is  satisfied  that  the  superior 
court  should  have  granted  a  continuance  to 
plaintiffs  In  the  original  action  against  thl& 
plaintiff,  which  action  was  dismissed  on  the 
29th  of  December,  3806,  and  that  the  order 
denying  the  same  was  an  abuse  ot  discre- 
tion. The  application  for  a  writ  of  review 
Is  dculed. 

6*C0TT,  C.  J.,  and  DUNBAR  and  GOR- 
DON, 33.,  concur. 

ANDERS,  J.  I  tbink  the  motion  to  set 
aside  the  Judgment  should  be  considered  by 
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Itself,  witbont  reference  to  the  previous  mo- 
tion tor  a  continuance;  and  I  am  therefore 
of  the  opinion  that  the  court  had  complete 
Jurisdiction  to  hear  and  determine  It  For 
the  atKvre  reasons  I  concur  In  denying  the 
writ  of  rerlfiw. 


UNION  ELECTBIC  CO.  v.  SEATTUg 
THEATER  00. 

(Supreme  Court  of  WaBhington.   Dec.  7, 1897.) 

Etidkkce— Books  of  Account— Pleadino  Nota.- 
noK  Ckdkr  Contract. 

1.  Books  kept  by  an  electric  company,  purport- 
ing to  show  the  namber  of  nightly  performances 
of  a  theater  to  which  the  electric  company  fur- 
nished light,  the  entries  being  made  at  the  end 
of  each  month  from  Information  collected  from 
the  daily  uewspapera  and  from  the  electric 
company  s  collectors,  are  incompetent  to  prove 
the  correctness  of  the  charges  for  light 

2.  A  plaintiff  corporation  alleged  a  written  con- 
tract with  the  defendant  corporation  to  furnish 
light  for  defendant's  theater  at  a  fixed  price, 
and  alleged  the  furnishing  for  a  specific  num- 
ber of  niRhts,  and,  apon  demand  of  the  defendant, 
furnished  a  bill  of  particulars.  The  answer  ad- 
mitted the  corporate  capacity  of  the  parties, 
but  denied  everything  else.  Held,  that  the  de- 
fendant, not  having  pleaded  novation,  the  fact 
that  It  had  leased  its  theater  to  a  tliird  party 
was  not  material. 

Appeal  from  superior  court,  King  county; 
E.  D.  Benson,  Judge. 

Action  by  the  Union  Electric  Company 
against  the  Seattle  Theater  Company.  From  a 
Judgment  for  the  pialntltT,  the  defendant  ap- 
peals. Affirmed. 

Strudwick  &  Peters,  for  appellant.  GUI. 
Sleene  ft  Sbaw,  for  leBpondent. 

GORDON,  J.  Respondent  sued  to  recover 
the  alleged  contract  price  for  electric  current 
furnished  in  lighting  a  theater  building  In 
the  city  of  Seattle.  The  complaint  in  the 
action  alleges  that  a  contract  was  entered 
into,  which  was  In  form  a  written  proposal 
upon  the  part  of  the  respondent,  accepted  by 
appellant,  viz.:  "Seattle,  Wash.,  May  11th, 
1802.  S^tttle  Theater  Company,  J.  D.  Low- 
man,  Pres.— Dear  Sir:  We  will  furnish  cur- 
rent for  430  IS-candle  power  Incandescent 
lamps,  for  the  term  of  five  years  from  Sep- 
tember 1st,  1S92,  for  $U.75  per  night  dur- 
ing the  performance.  It  being  understood 
that  everything  is  to  be  famished  by  your 
company,  subject  to  the  usual  terms  and  con- 
ditions of  our  contract  hereto  attached.  Re- 
spectfully submitted,  Union  Electric  Com- 
pany, per  A.  Li.  Hawley,  Asst.  Mngr."  In- 
dorsed: "Accepted.  May  14/02.  The  Seattle 
Theater  Co.,  per  G.  H.  HeDbron,  Secty."  At- 
tached thereto  were  certain  specifications 
and  rules  not  necessary  to  be  here  set  out. 
The  complaint  also  alleged  that  by  virtue  of 
and  nuder  this  contract  and  agreement  re- 
spondent furnished  current  for  lights,  as 
agreed,  for  a  specified  number  of  nights,  and 
tliM^fter,  upon  demand  of  the  appellant, 
fiuvlalied  a  Mil  of  particulars,  showing  the 


number  of  nights  for  which  light  was  fur- 
nished, and  also  the  amounts  paid,  with  the 
dates  of  payment.  The  answer  admitted 
the  corporate  capacity  of  the  r^pectlve  par- 
ties, and  denied  each  and  every  other  allega* 
tion.  The  trial  resulted  In  a  verdict  follow- 
ed by  a  Judgment  for  respondent,  and,  a  mo- 
tion for  new  trial  having  been  ovetmted, 
the  defradant  appealed. 

The  first  error  assigned  Is  the  ruling  of  the 
court  pomlttlng  respondent's  books  of  account 
to  be  given  In  evidence.  These  books  purport  ta 
show  ti\e  number  of  nightly  performances  dur- 
ing each  month,  the  entries  themselves  being 
made  at  the  end  of  the  month  from  data  collect- 
ed from  different  sources,  viz.  from  an  examina- 
tion of  columns  of  a  daily  newspaper,  which 
it  was  assumed  correctly  reported  the  nam- 
ber of  performances  at  the  theater,  and  also 
from  the  statements  of  respondent's  collec- 
tors, etc.  It  further  appears  that  from 
;month  to  month  bills,  made  from  the  books, 
purporting  to  show  the  number  of  perform- 
ances occurring  during  the  preceding  month, 
were  presented  at  the  box  office  and  other- 
wise; and  the  books  were  offered  and  re; 
ceived  as  admissions  of  the  correctness  of 
such  charges.  We  think  the  books  were  en- 
tirely incompetent,  and  that  the  objection  to 
their  Introduction  8)ionld  have  bem  sustainr 
ed.  The  entries  were  not  contemporaneous 
with  the  facts  to  which  they  pertained,  were 
no  part  of  the  res  gestse,  and  did  not  relate 
to  matters  within  the  personal  knowledge 
of  the  part?  making  them,  but  they  were 
made  at  remote  periods,  and  from  sources  of 
information  that  were  not  authentic.  But, 
while  it  was  error  to  receive  the  books, '  it 
was  harmless  error,  because,  from  the  rec- 
ord, we  think  it  was  not  incumbent  upon  re- 
spondent to  make  any  proof  of  the  amount 
of  light  furnished. 

At  the  trial  the  efforts  of  appellant's  coun- 
sel were  directed  to  showing  that  appellant 
was  not  liable  for  any  light  furnished.  In- 
asmuch as  It  had,  shortly  after  the  time  of 
entering  Into  the  contract  ,  with  respondent, 
leased  its  theater  building  to  one  John  W. 
Hanna  for  a  term  of  years;  and  we  quote 
from  a  statement  made  by  counsel  In  open 
court  the  following:  "We  admit  th^t  they 
delivered  the  electric  light  that  they  claim 
to  this  man  Hanna,  the  lessee  of  the  build- 
ing." And  again:  "They  did  furnish  light 
here  to  John  W.  Hanna,  who  leased  these 
premises."  Refen-ing  to  the  pleadings,  it 
will  be  seen  that  the  answer  contains  no  af- 
firmative defense.  The  complaint  alleged  (1) 
a  contract  with  the  appellant  for  famishing 
light  at  a  specified  price  for  each  perform- 
ance, and  (2)  that  li^rht  was  famished  for 
a  ^ven  number  of  [lerformances.  The  an- 
swer was  a  mere  d«iial,  not  coupled  with 
the  statement  of  any  new  matter  constitut- 
ing a  defense.  In  this  condition  of  tbe 
pleadings,  plaintiff  was  only  required  to 
prove  two  things  to  be  entitled  to  a  recovery, 
ThL  Its  contract  with  appellant,  and  the 
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amoant  of  Ilgbt  that  was  furoiahed.  When 
It  had  Introduced  Its  contract,  and  the  proof 
connected  theirewlth,  and  when  appellant 
had  admitted,  aa  we  have  seen  It  did  through 
its  counsel,  that  the  light  had  been  actually 
furalsbed  to  the  theater  building,  plaintiff's 
case  ,  was  complete,  and  the  fact  that  there- 
after appellant  was  permitted  to  show  that 
It  had  leased  its  building  to  Hanna  In  no 
wise  affected  plaintiff's  right  of  recovery,— 
First,  because  novation  was  not  pleaded; 
and,  secondly,  because  the  evidence  (even 
were  It  entiUed  to  be  considered)  does  not 
tend  to  show  that  appellant  had  ever  been 
released  from  its  obligation  to  pay  plaintiff 
for  the  light  furnished  under  the  contract; 
■o  that,  if  the  defease  had  been  pleaded, 
there  was  nothing  In  the  evidence  to  sup- 
port a  verdict  in  appellant's  favor.  It  fol- 
lows that  the  verdict  was  right,  and  that,  if 
error  was  committed  at  all,  it  was  harmless 
merely,  not  entitling  appellant  to  a  reversal 
We  may  add  that  from  a  careful  eacamtus.- 
tioo  of  the  entire  record,  and  the  able  briefs 
of  counsel,  we  are  satisfied  that  substwiti^ 
Justice  has  been  done,  and  the  Judgment  ap- 
pealed from  1b  affirmed. 

SCOTT,  O.  J.,  and  DUNBAB,  ANDERS, 
tnd  BISAVIS,  JJ.,  CSOCDT. 


HOIiQATD  T.  PABKBR.  Bheciff,  et  aL 
(Supreme  Oonrt  of  WaAfaigton.  Dec.  9,  1897.) 

Verdict  in  Absescb  of  Codnsel— New  Trial. 

The  jury  reached  a  verdict  after  court  ail- 
joumpd.  In  the  alwence  of  counsel,  the  jtitlge 
received  the  verdiet,  had  it  filed  and  recorded, 
and  discharged  tbe  jury.  ConDBOl  moved  for  a 
new  trial,  and  made  showiiig  hy  affidavit  that, 
had  the  jury  be<n  polled,  stifflcient  jurors  wouM 
not  have  agreed  to  the  verdict  to  maiatain  it. 
HM.  Dot  an  aban  of  diacretion  to  grant  a  new 
trial. 

Appeal  from  superior  eonrt,  Fierce  county; 
J.  A.  Winiamson,  Judge. 

Action  by  Henry  Holgate  against  Samuel 
Parl»r,  eherUF,  and  others.  Prom  an  order 
granting  a  new  trial,  plaintiff  appeals.  Af* 
fltmed. 

Edward  B.  Coshman,  Francis  W.  Cush- 
man,  and  Chas.  Ethelbert  Clnypool,  for  ap- 
pellant,  Murray  &  Carroll,  for  respondents. 

,  DUNBAR,  J.  At  the  trial  of  this  case  In 
the  court  below,  on  the  27th  of  March,  1897, 
the  cause  was  submitted  to  the  Jui>'  about 
6  o'clock  p.  m.,  on  Saturday  evening.  Shortly 
after,  the  court,  by  announcement,  adjourn- 
ed until  Monday  morning,  and  the  couusel  on 
both  sides  retired  from  the  court  house. 
Thereafter,  at  about  8  o'clock  the  aa-ine  even- 
ing, tlie  jury  haviug  agreed  upuu  their  ver- 
dict, the  jud};e  was  called,  received  the  ver- 
dict, had  It  filed  and  recorded,  and  dischar- 
ged the  Jury,   This  was  done  in  the  aljfumce 


of  counseL  On  the  30th  of  March  respond- 
ent's counsel  moved  for  a  new  trial,  and  the 
showing  was  made  by  affidavit  that,  bad  the 
Jury  been  polled,  sufficient  jurors  would  not 
have  agreed  to  the  verdict  to  maintain  the 
same.  Upon  such  showing,  motlm  for  a  new 
trial  was  granted  by  the  court 

We  are  satisfied  from  the  whole  record  in 
this  case.  Including  the  time  of  filing  the  mo- 
tion for  a  new  trial,  that  the  court  did  not 
abuse  Its  discretion  in  granting  said  motion. 
As  has  been  said  by  this  court,  motion  for  a 
new  trial  is  addressed  to  the  sound  discre- 
tion of  the  court,  who  is  acquainted  with 
aU  the  circumstances  surrounding  the  case, 
and,  unless  it  la  manifest  that  the  discretion 
vested  in  the  court  Is  abused,  this  court  wHI 
not  disturb  Its  Judgment.  The  Judgment  will 
therefore  be  affirmed. 

SCOTT,  C.  J.,  and  ANDERS,  GORDON, 
and  BEAVI8,  JJ.»  concur. 


STATE   ex  wL  BANKS  T.   BOARD  OF 

COM'RS  OF  SNOHOMISH  COUNTY  et  ah 

(Snpreme  Court  of  Washington.  Dec,  2,  1897.) 
Counties— Claims  tor  Sai^kiks — Pkrsbktatiox 

TO  OOMMIMIOSEHB— NkCBSSITT— MAH- 

DAMCS— Wrrn  Lisa. 

1.  Where  mandamus  will  lie  to  compel  a  county 
^nditor  to  pay  the  salary  of  a  couoty  officer, 
withojt  the  claim  for  such  salary  firat  being  pre- 
sented to  the  coQDty  commissioners  for  aUow- 
ance,  the  fact  that  the  claim  was  bo  presented, 
and  that  the  commisaioners  rejected  it.  Is  not  a 
bar  to  the  remedy  by  mandamus. 

2.  The  claim  for  saisir  of  a  justice  of  the 
peace  in  &a  incorporated  city  of  the  third  class 
must  he  presented  to  the  board  of  county  com- 
tniflflionerH  under  Laws  1893,  p.  280,  1,  which 
provides  that  the  ooaoty  auditor  dUUl  andit  all 
claims  against  the  county,  except  such  costs  or 
fee  hills  as  are  to  he  examined  by  some  other 

indicia!  tribonni,  and  that  such  claims  as  it  is 
is  duty  to  audit  shall  be  presented  to  the  board 
of  county  commissioners  for  their  aUowaoce; 
conceding  that  said  statute  is  merely  a  continua- 
tion of  former  statutes,  wbich  did  not  apply  to 
justices  of  the  peace  for  the  reason  that  at  the 
time  of  their  enactment  jaaticfls  oC  the  peace  did 
not  draw  salariea. 

Bmr  to  superior  coui%  SncdiomMi  county; 
Frank  T.  Reld,  Judge. 

Api^catlon  by  George  A  BaiAs  against 
the  board  of  county-  commissioners  of  Sn<dio- 
mlsh  county,  and  T.  E.  Headlee,  county  au- 
ditor, for  A  writ  of  mandamus.  From  a  Judg- 
ment snstainlnff  a  demurrer  to  the  petition, 
relator  brings  error.  Affirmed. 

F.  H,  Brownell,  for  appellant  J.  H.  Noy- 
lor,  for  zcsifondents. 

SCOTT,  C.  J.  This  is  a  proceeding  by  man- 
damus to  compel  payment  of  a  salary  to  the 
relator  aa  a  justice  of  the  peace  of  the  city 
of  Everett.  It  is  sliown  by  the  relator  that 
he  presented  his  claim  to  the  board  of  coun- 
ty  commissioucrs  of  Snohomish  county,  and 
that  thuy  refqsed  to  allow  it;  but  hla  conten- 
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tkm  18  tbat  It  was  onneccsBaxy  for  him  to  bare 
presented  It  to  tbem  on  tbe  ground  that  his 
■Blaiy  waa  fixed  by  atatute,  based  upon  the 
jK^ulatlon  of  tlie  city,  and  that  the  statute 
makes  It  tiie  duty  of  the  county  auditor  to 
draw  the  warrant  therefor,  and  that  the  office 
of  Justice  of  tbe  peace  Is  not  one  of  those 
enumerated  In  section  2973,  1  Hill's  Code, 
which  ue  reaolxed  to  be  presented  to  tbe  com- 
mission wa  fw  allowance  before  tbe  auditor 
can  draw  m  warrant;  and  he  contends  tbat  It 
was  not  necessary  for  him  to  have  made  tbe 
commissioners  parties  to  this  proceeding,  nor 
does  section  308^,  relating  to  the  salaries  of 
Justices  of  the  peace,  specify  that  said  claims 
shall  be  presented  to  the  county  commlssion- 
m.  As  to  whether  they  must  be  presented 
Is  the  sole  question  to  be  determined  here, 
upon  the  case  as  tt  stands,  for  the  Judgment 
went  against  the  relator  upon  a  demurrer. 
His  petition  was  otherwise  sufficient  In  all 
respects,  and  the  fact  that  be  presented  his 
claim  to  the  commissioners  would  not  aifect 
his  right  to  the  relief  sought  if  he  was  not 
required  to  present  It  to  them. 

The  question  is  not  free  from  difficulty. 
There  Is  aK>arently  Just  as  much  reason  for 
presenting  a  claim  for  a  salary  for  a  Justice 
of  the  peace  to  tbe  board  of  commlBsioners 
for  allowance  as  there  would  be  for  present- 
ing a  Ilka  claim  by  any  of  the  other  county 
officers.  Tbe  relator  alleged  that  tbe  city 
of  Everett  had  5,000  population,  but  the  com- 
missioners found  tbat  there  was  a  lesser 
number,  and  refused  to  allow  bis  claim  upon 
that  ground.  The  auditor  should  not  be  call- 
ed upon  to  pass  upon  such  a  matter,  and  It 
would  very  properly  fall  within  the  duties  of 
the  commissioners.  There  might  be  other 
good  reasons  for  refusing  to  allow  a  claim 
of  the  kind  aside  from  the  one  mentioned. 
A  later  act  (Laws  1S03,  p.  280,  i  1)  relating 
to  the  duties  ot  county  auditors  requires  tbem 
to  present  all  claims  to  tbe  board  of  county 
commissioners  for  their  examination  and  al- 
lowance, with  tbe  exception  of  such  fee  bills 
as  are  required  to  be  examined  by  some  oth- 
er tribunal  or  officer;  and  this  section  would, 
within  its  general  terms,  require  the  claims 
of  all  county  officers  for  ealarles  to  be  pre- 
sented to  tbe  commissioners;  but  tbe  relator 
claims  that  this  act  can  hare  no  such  effect, 
as  It  Is  simply  a  continuation  of  former  stat- 
utes, without  a  substantial  chaqge.  And,  as 
Justices  of  tbe  peace  did  not  draw  salaries  at 
the  time  said  statutes  were  originally  passed. 
It  should  not  have  any  application  to  them 
now;  but  we  do  not  think  this  contention 
Is  well  founded,  even  conceding  tbat  said  act 
worked  no  substantial  changes  otherwise  in 
the  laws  as  tbey  then  existed.  The  act 
enumerated  no  claims  and  excepted  none 
aside  from  tbe  class  to  be  approved  by  some 
other  tribunal  or  officer;  and  we  tbink  It 
was  sufficient  to  Include  the  relator  with  the 
other  county  officers,  as  it  must  be  consider- 
ed as  passed  with  reference  to  all  county 


officers  to  oiforce  Its  tpMt,  ereo  though  it 
was  a  aDbetantial  ifr-enactment  of  fmner 
statute*. 

REAm  DUNBAB,  and  GORDON.  JJ^  coiif 
cnxw 


(U  Wbsh.  280) 

STATB  ex  zel  FOBTEB  t,  HEADLEB,  Coun- 
ty Auditor. 

(So^eme  Oomrt  of  WasUngton.  Dee.  7,  18B7.) 

FKoaaonTmo  Attormbts— Authobitt— Oommaa 
— Claims — AUiO  w  ak  ca— J  u  dgm  bntb— Cox* 
CLu«ivENB8S— Parties— Man  DAMcs. 

1,  Under  Code  Proc.  i  85,  providing  that 
"prosecuting  attorneys  are  attorneys  authorized 
W  law  to  appear  for  and  rei»«sent  Die  state  and 
the  counties  theicor  in  actions  and  proceedings 
before  the  courts  and  judicial  officers,"  a  prose- 
cuting attorney  is  authorized  to  institute  a  suit, 
for  the  benefit  of  the  county,  to  enjoin  tlie  pay< 
ttrats  of  a  claim  audited  and  allowed  br  the 
coontr  commidsioners. 

2.  The  &ct  that  a  prosecntlus  attorney  Insti- 
tnted  a  tnit  fbr  tbe  benefit  ot  Ine  county  in  his 
own  name,  where  tke  oovaty  appeared  at  the 
trial  by  its  oonmissioDers,  will  not  render  Told 
tbe  judgment  entered  therein. 

8.  The  fact  tliat  a  county  oCBcer  who,  as  a 
ntinlsterlal  officer,  was  metwy  a  nominal  party 
In  an  injunction  sott,  was  not  aerred  with  pro- 
cess, and  did  not  appear  in  the  salt,  will  not  ren- 
der the  Judgment  void,  where  tbe  real  party  In 
interest  appeared  and  litigated  tbe  issaes. 

4.  Where  a  daim  has  been  allowed  by  county 
commiBsitmers,  it  is  presumed  that  the  commis- 
sioners tiave  inTestigated  as  to  whether  claim- 
ant has  complied  with  all  statutory  requirement*. 

G.  An  Injnnctloa  suit  was  bnn^  m  bdialf  of 
a  county  to  rajoin  the  payment  of  a  claim  against 
it,  and  the  court  adjudged  that  defendant  therein 
had  a  valid  claim,  and  was  entitled  to  a  warrant 
Hie  auditor  rtfosed  to  draw  a  warrant,  on  tiie 
flronnd  that  dalmant  bad  not  complied  with  cer- 
tain statutory  leaoirements,  with  which,  under 
the  circumstances,  compliance  was  Impossible. 
Hdd,  in  suit  to  compel  auditor  to  draw  warrant, 
tiiat  the  judgment  In  tbe  injunction  snlt  was  con- 
clusive of  the  fact  that  claimant  had  made  a  sub- 
stantial compliance  with  such  requirements,  and 
that  it  was  binding  upon  tbe  auditor. 

6.  In  a  petition  for  a  writ  of  mandamus  to  eem- 
pel  the  auditor  of  a  Oountj  to  draw  a  warrant,  It 
is  not  necessary  to  specially  allege  that  the  de- 
fendant is  Goun^  auditor,  or  tbat  be  is  empow- 
ered by  law  to  draw  a  warrant,  where  then  is 
Boffident  hi  the  petitian  to  aotlfy  him  of  tbe 
real  facta  in  etrntroveray. 

Appeal  from  superior  court,  Snohomiah 
conn^;  Frank  T.  BM,  Judge. 

Application  by  state  ot  Washington,  at  tbe 
relation  of  H.  A.  Porter,  against  T.  B.  Head- 
lee,  at  county  auditor  itf  Boohomlsh  county, 
for  writ  of  mandamiu.  From  a  Jadgmsnt 
entered  after  a  demurrer  to  the  petition  was 
sustained,  relator  appeals.  Reversed. 

Cooley  &  Horan,  for  appellant  F.  M. 
Headlee  and  Humes  &  I^rsons,  for  respond- 
ent 

DUNBAR,  J.  This  Is  an  application  for  a 
writ  of  mandate  brought  by  tbe  relator.  In 
the  name  of  the  state,  against  tbe  defendant 
as  county  auditor  of  Snohomish  county,  to 
compel  the  defendant,  as  such  county  au- 
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ditor,  to  draw  and  deliTer  to  relator  a  war- 
rant upon  the  salary  fund  of  sold  county,  for 
the  sum  of  ¥1,032.85.  The  petition  states 
the  facts.  Its  material  part  is  as  follows: 
After  setting  up  the  facts  of  election  and 
qualification  of  the  relator  for  the  office  of 
justice  of  the  peace  In  the  cl^  of  Everett, 
and  that  he  served  as  Justice  during  the 
years  of  1885-86,  it  alleges  that  during  said 
time,  although  the  city  of  Brerett  had  more 
than  5,000  Inhabitants,  such  fact  was  un- 
known to  the  relator,  and  continued  to  be  so 
unknown  during  all  the  time  that  said  re- 
lator hdd  said  office,  until  tlie  28th  of  De- 
cember, 1890;  that  by  reason  of  relator's  Ig- 
norance of  tlie  fact  tliat  the  said  city  of 
Everett  had.  during  said  time,  more  than  6,- 
000  Inhabitants,  said  relator  was  unaware 
that  be  was  entitled  to  the  salary  of  9100 
per  month,  as  such  justice  of  the  peace,  or 
that  he  came  within  the  provisions  of  ^e 
statute  relating  to  salaried  officers;  that  for 
such  reasons  he  failed  to  make  any  claim  for 
salary  as  such  justice  of  the  peace,  or  to 
pay  into  the  county  treasury  any  fees  <xl- 
lected  by  him  by  virtue  of  his  sold  office,  or 
to  take  duplicate  receipts,  as  provided  by 
law,  from  the  county  treasurer.  The  peti- 
tion further  alleges  that  acting  In  ignorance 
of  Bald  fact,  from  time  to  time  during  his 
said  term  of  office  prior  to  the  said  28th  day 
of  December,  1896,  he  presented  to  the 
board  of  county  commissioners  of  Snohomish 
county  his  claims  for  fees  In  criminal  cases, 
which  said  claims  were  1^  said  board  of 
coun^  commissioners  duly  audited  and  al- 
lowed from  time  to  time,  and  -ffarrants  is- 
sued to  said  relator  for  the  respective 
amounts  thereof;  and,  further,  that  upon 
the  28th  day  of  December,  1886,  and  as  soon 
as  it  came  to  his  knowledge  tliat  the  said 
city  of  Everett  had  during  the  times  above 
alleged  upward  of  6,000  inhabitants,  said  re- 
lator duly  presented  to  said  board  of  county 
commlasloners  In  and  for  said  county  his 
claim  against  said  county  for  the  balance 
due  him  on  account  of  salary  as  such  jus- 
tice of  the  peace  for  the  time  above  mention- 
ed; that  the  county  commissioners,  after 
crediting  said  county  upon  relator's  said 
claims  for  all  fees  which  should  have  been 
by  the  relator  paid  into  the  county  treasury 
during  said  period,  and  for  all  p^rments 
made  by  said  county  to  him  on  account  of 
fees  in  criminal  cases  during  said  period, 
found  the  full  amount  of  relator's  claim  as 
presented,  being  the  sum  of  $1,832.85;  that 
tliereafter,  and  upon  the  29th  day  of  Decem- 
ber, 1886,  said  board  of  county  commission- 
era,  in  regular  s^slon,  took  up  the  consid- 
eration of  said  relator's  claim,  and,  upon  said 
hearing,  received  evidence  as  to  tbe  p(qc>Bla- 
tlon  of  said  city  of  Everett  during  the  times 
ttbove  mentioned,  and  also  as  to  the  correct- 
ness of  said  items  of  credit  to  said  county 
In  said  claims  retained  for  fees  received  by, 
and  payments  made  to,  said  relator,  and  at 


Bald  time  said  board,  after  snch  hearing,  du- 
ly found  that,  during  all  the  times  above 
mentioned,  the  city  of  Everett  was  a  mu- 
nicipal corporation  of  tbe  third  class,  hav- 
ing more  than  6,000  inhabitants;  and  tliat 
thereafter  and  upon  the  2d  day  of  Jantiary, 
1887,  said  board  of  coun^  commissioners  ful- 
ly adjusted  said  claim,  and  determined  and 
found  that,  after  deducting  all  amounia  prop- 
erly chargeable  to  said  relator  upon  his  said 
claim  on  account  of  Bald  fees  received  by 
and  payments  made  to  said  relator,  there 
still  remained  due  to  said  relator  upon  his 
said  claim  the  foil  sum  of  ¥1,932.85.  and.  In 
and  by  said  order,  did  db%ct  the  above-nam- 
ed defendant,  as  coun^  auditor  of  said  coun- 
ty, to  draw  and  deliver  to  said  relator  a  war- 
rant on  the  salary  fund  of  said  county  In  the 
full  snm  of  his  said  claim  so  audited  and  al- 
lowed as  aforesaid;  and  that  said  order  has 
ever  since  been  In  effect  and  has  never  been 
rescinded  or  revoked  in  any  manner.  Tlie 
petition  further  alleges  that  afterwards,  for 
the  purpose  of  avoiding,  and  with  the  Intent 
to  avoid,  the  payment  of  said  claim  so  audtt- 

.  ed  and  allowed,  the  commissioners  procure 
3.  IL  Xaylor,  the  prosecuting  attorney  of 
Snohomish  county,  to  institute  an  Injunction- 
al  suit  in  the  superior  court  of  said  county  to 
prevent  the  payment  to  said  relator  of  said 
claim,  and  the  Issuance  to  htm  of  said  war- 
rant; that,  while  the  suit  was  in  the  name 
of  Naylor  as  said  prosecuting  attorney,  the 
county  was  the  real  party  plaintiff;  that  the 
object  and  purpose  of  said  suit  was  to  liti- 
gate and  determine  the  right  of  this  relator 
to  the  warrant  as  claimed,  and  that  although 
the  defendant,  the  auditor,  was  named  as 
the  defendant  In  that  action,  he  was  not 
served  and  did  not  appear  at  the  hearing, 
but  tbe  relator  was  served  and  did  appear 
and  litigated  tbe  Issues  therein  raised;  that 
issue  was  joined  In  said  cause,  and  a  hear- 
ing bad  upon  Its  merits,  and  that  said  cause 
proceeded  to  final  judgment,  and  that  there- 
after, and  upon  the  28th  day  of  Hwrch,  1887, 
it  was  finally  found,  adjudicated,  and  de- 
tennlned  in  said  action  that  this  relator  had 
a  valid  claim  against  said  county  in  tbe 

.  amount  above  specified,  and  that  he  was  en- 
titled to  a  warrant  of  said  county  therefor; 
that  said  judgment  has  never  been  appealed 
from,  and  that  the  time  for  appeal  therein 
has  long  since  expired;  and  sets  up  tbe  fact 
that  the  warrant  was  duly  demanded  of  the 
auditor,  and  that  be  refused  to  issue  the 
same.  A  demurrer  was  Interposed  to  this 
petition,  whlcb  demurrer  was  sustained  by 
the  court  Judgment  waa  entered,  dlamias* 
Ing  the  petition,  and  from  snch  judgment 
appeal  Is  taken  to  this  court. 

It  has  lately  been  decided  by  this  court  in 
State  V.  SnohomlRh  County  Com'rs,  51  "Pac. 
368,  that  the  bills  of  Justices  ta  the  peace  of 
this  character  should  be  presented  to  the 
county  commissioners  for  allowance;  so  that 
it  is  not  necessary  to  enter  into  a  discussion 
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of  tbat  proposition,  uliidi  la  one  oC  tiie  main 
praposlUoua  dlactused  In  ttUs  case. 

Tbe  contndllDff  queatlott  left  in  this  case, 
as  we  view  It,  is  a9  to  the  force  and  effect 
of  the  Judgment  which  Is  pleaded  here.  It 
is  infllfted  by  the  nnwUant  that  it  iB  con- 
clusive^ as  no  a^eal  has  lie«i  taken  there- 
from. On  the  other  band,  it  is  contended  hj 
the  refoimdent  that  tlie  lodgment  la  Told  foe 
the  reason  that  the  proseeatlng  attorney  bad 
no  authority  to  bring  an  action  for  the  ben- 
efit at  the  county.  The  petition,  ttowerer, 
allesea  that  the  proseentlng  attcnney  vaB 
procured  to  brlog  this  action  by  the  commle- 
sloners  for  the  pnipose  ot  deciding  the  ques- 
tlott  which  Is  at  Iflsne  here,  and  that,  while 
the  case  was  nominally  In  the  name  of  the 
prosecuting  attorney  of  Snohomish  ctnnty, 
Snohomish  county  was  the  real  party  i^alatiff. 
Section  86,  Clode  Proc.,  provides  that  "prosecnfr- 
Ing  attorneys  ace  attmueys  auttuHriaed  by  law 
to  appear  fbr  and  represent  the  state  and  the 
counties  thereof  in  acti<uis  and  proceedlnga 
before  the  courts  and  Judicial  offtcers."  It 
seema  to  us  that  this  would  give  autliotlty 
to  the  prosecuting  attorney  to  bring  this  ac- 
tion, and  tb«re  can  be  no  qvestimi  that  he 
could  bring  the  action  the  anthmity  of  the 
board  of  county  commissioners;  and  the 
mere  fitct  that  the  action  was  in  the  name 
of  the  prosecuting  attorney  of  the  county, 
instead  of  the  county,  we  do  not  think  Is  of 
mffldent  welfllit  to  render  the  Judgment  vM, 
especially  as  It  was  not  moved  against  in 
the  brlal  court.  It  does  appear  from  the  pe- 
titliHi,  In  any  erent,  that  the  county,  through 
Its  commissioners,  appeared,  and  was  rep- 
resented in  that  action.  The  fact  that  the 
re^ndent,  who  was  the  audltw,  was  not 
served  or  did  not  appear,  it  seana  to  us,  Is 
not  important  The  real  issue  waa  one  that 
was  raised  between  the  county  represented, 
by  the  county  commlsslonen^  and  the  relator, 
who  did  appear  and  litigated  the  Issues;  and 
the  county  auoltor,  who  is  a  mere  ministerial 
offlcw  to  carry  out  the  ^ndera  made  hj  the 
board  of  county  cwnmlssioners  in  relation 
to  the  tasnance  of  warrants  for  dalms  against 
the  county,  was  in  no  way  a  necessary  party 
to  that  suit 

It  is  stoutly  maintained,  however,  by  the 
respondent,  that  under  the  provldona  of  sec' 
don  3088,  1  Hill's  Code,  the  auditor  Is  pro- 
hibited from  issuing  the  warrant  in  a  case 
of  this  kind.  The  section  Is  as  foUows: 
"The  salaries  of  the  Justices  of  the  peace  and 
constables,  provided  for  In  this  chapter,  shall 
be  paid  monthly  out  of  the  county  treasury, 
and  from  the  same  funds  out  of  which  other 
salaried  comity  ofHcers  are  paid,  and  it  shall 
be  the  duty  of  the  coun^  auditor,  on  the 
first  Monday  of  each  and  every  month,  to 
draw  his  warrant  upon  the  county  treasurer 
in  favor  of  each  of  said  Justices  and  consta- 
bles for  the  amount  of  salary  due  him,  under 
the  iwoviBionB  of  this  chapter,  for  the  preced- 
ing month:  provided,  tliat  the  auditor  shall 
not  draw  his  warrant  for  the  salary  of  any 


such  officer  for  any  month  uitU  the  latter 
first  shall  have  filed  his  duidlcate  receipt 
with  the  auditor,  properly  signed  by  the 
treasurer,  showing  that  he  has  made  the 
statement  and  settlonent  for  that  month  as 
required  this  chapter."  In  the  ordinary 
case  of  a  vrarrant  drawn  In  favor  of  the  Jus- 
ttee  of  the  peace,  there  is  no  doubt  that  the 
position  of  the  auditor  would  be  Juslifled  by 
the  law  under  the  provisions  of  this  section; 
bat  the  facts  set  1^>  in  the  petition  In  this  , 
case  show  that  this  method  was  simply  Im- 
posslUe  here.  All  questions  of  this  kind, 
under  the  findings  of  the  county  commisalon- 
ers,  when  this  bill  was  presented  to  them,  in 
the  absence  of  proof  to  the  contrary,  we  must 
conclude,  were  investigated  by  that  tribunaL 
And,  even  if  such  presumption  does  not  at- 
tach to  the  Judg^nent  of  the  hoard  of  county 
commissioners,  it  must  attach  to  the  Judg- 
ment of  the  superior  court;  and  the  law  pre- 
sumes that  the  court  must  have  found  that 
the  auditor  had  comidled  with  the  provisions 
of  the  law  as  nearly  as  they  could  be  com- 
plied with,  under  the  conditions  set  up  in  • 
the  petition;  and  all  questltma  of  esb^fpel 
which  are  discussed  in  tbe  brief  should  have 
been  raised  In  the  superior  court,  and  may 
have  been  rahud  there  for  aught  this  court 
can  teU,  and  have  been  decided  againat  the 
contention  of  the  respondent  in  this  case. 
And,  even  If  we  should  hold  that  the  order 
of  the  board  of  county  commissioners  in  re- 
lation to  the  issuance  of  this  warrant  was 
not  binding  upon  the  auditor,  it  certainly 
must  be  held  taat  the  Judgment  of  the  su- 
perior court  was  binding,  and  became  the 
law,  directing  him  what  to  do  in  the  prem- 
ises as  fully  as  though  the  matter  had  been 
adjudicated  Is  this  court,  and  the  Judgment 
of  the  lower  court  had  been  affirmed. 

It  Is  Insisted  by  the  aiqpellant  that.  If  tiie 
matter  had  been  adjudicated.  It  was  merged 
in  a  Judgment,  and  the  effect  of  the  Judg- 
ment was  the  only  thing  to  determine  and 
that.  If  the  Judgment  was  rendered  In  a  case 
in  which  the  county  waa  a  party,  the  statute 
provides  an  ample  remedy  for  the  payment 
of  Judgments  against  corporations,  and  he 
cites  section  674,  Code  Proc.  But  section 
674  simply  provides  for  the  very  remedy 
which  the  relator  is  seeking  In  this  case. 

There  are  some  technical  objections  made 
by  the  respondent^  to  the  effect  that  the  pe- 
tition nowhere  states  that  the  defendant  is 
coun^  auditor  or  empowered  by  law  to  draw 
a  warrant;  but  we  think  that  such  objec- 
tions are  not  m^torlous.  The  auditor  can 
have  no  personal  Interest  in  this  case,  and  we 
think  sufficient  was  set  up  In  the  petition 
to  notify  him  of  the  real  facts  in  contro- 
versy. Of  course,  if  there  was  any  collusion 
or  fraud  in  the  obtaining  of  the  Judgment, 
which  Is  so  severely  critlelHed  by  the  respond- 
ent, that  Is  a  matter  which  could  be  set  up 
In  an  answer  to  the  petition.  We  think, 
however,  tliat,  so  far  as  the  demurrer  Is  con- 
cerned, It  should  have  been  overiiiled,  and 
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tbe  cause  will  be  rerened,  witli  Instractlona 
to  the  lower  conrt  to  oTerrnle  tbe  demotiw 
to  tbe  petition. 

8G0TT.  O.  J.,  and  BEAVIS,  ANDSBS, 
and  GORDON,  JJ.,  concur. 


ALLEN  T.  TACOMA  MILL  CO. 

(Supreme  Coart  of  WaalilngtoD.  Dec.  7,  1807.) 

*^o3[stsv0t101i  of  ixsthum e nt— receipts— p&boi. 
Rtidbkcb. 

An  instniment  reciting:  "Heceived  from  T. 
M.  Co.  $088,  being  in  full  settlement  of  ail 
claims  and  demands  for  all  logs  contained  in 
raft  received  and  scaled  by  said  company  Nov. 
19tfa:  end  we  hereby  accept  the  scale  of  the  T. 
M.  Co.  on  tiaid  logs,  which  hi  227,128  feet,"— li 
not  a  contract,  but  a  receipt,  and  hence  m«j  be 
Taried  by  parol  evidence. 

Appeal  from  superior  court,  Plwce  couni?; 
Thomas  Carroll,  Judge. 

Action  by  J.  H.  Allen  against  the  Tacoma 
Mill  Company.  From  a  Judgment  in  faror 
ot  plaintiff,  defendant  appeals.  Affirmed. 

Crowley  St  Qrosscup,  tor  appellant  Allen 
&  Allen,  for  respondent. 

GORDON,  3.  This  was  an  action  brought 
to  recover  the  value  of  certain  saw  logs  and 
boom  sticks,  the  property  of  plaintiff's  as- 
signor, which  the  complaint  alleges  the  ap- 
pellant (defendant  below)  converted  to  its 
own  use.  In  addition  to  denying  the  al- 
legations ot  the  complaint,  the  answer  af- 
flrmatlvely  alleged  that  the  plalntlfTs  as- 
signor sold  defendant  a  raft  of  logs  con- 
taining 227,128  feet,  tor  the  sum  of  f988, 
and  that  the  same  included  tbe  logs  de- 
scribed In  tbe  complaint;  that  a  settlement 
was  had  between  the  parties  In  relation  to 
said  logs,  Including  the  logs  in  tbe  com- 
plaint described;  and  that  upon  such  set- 
tlement the  sum  of  9988  was  found  due 
plaintlfTs  assignor,  which  sum  was  paid  in 
full  settlement  of  all  claims  and  demands 
for  and  on  account  of  said  log^.  The  case 
proceeded  to  trial,  and  Tcrdlet  and  judgment 
were  rendered  In  plaintiff's  faror,  from 
which  defendant  has  appealed. 

On  the  trial,  defendant  Introduced  In  eTl- 
dence  the  following  exhibit:  "Tacoma,  No- 
Tember  iKith,  1805.  Received  from  Tacoma 
Mill  Company  nine  hundred  and  elgh^- 
eight  dollars,  being  In  full  settlement  of  ail 
claims  and  demands  for  all  logs  contained 
in  raft  received  and  scaled  by  said  com- 
pany Nov.  10th;  and  we  hereby  accept  the 
scale  of  the  Tacoma  Hill  Company  on  said 
logs,  which  is  227,128  feet.  Hood's  Canal 
Lumber  Company  by  A.  J.  Pres."  The  evi- 
dence being  all  In,  counsel  for  appellant  re- 
quested tbe  court  to  give  the  following  In- 
struction: "Upon  tbe  evidence  In  tills  case, 
your  verdict  must  be  for  the  defendant,  and 
you  are  directed  to  And  such  verdict"  The 
refusal  to  give  such  Instruction  Is  assigned 
as  error.   Tb»  following  Instmction  was 


also  requested  fay  ajipellant:  *'The  butm- 
ment  In  writing;  introduced  In  evidmee,  s^n- 
ed  by  tbe  Hood's  Oanal  Lumber  Company, 
by  A.  X  Baker,  preaident^  la  a  release  and 
settlement  for  all  the  logs  in  the  raft  there- 
in mentioned;  and,  in  the  absence  of  fnnd. 
it  must  be  considered  by  On  jury  as  a  re- 
lease of  all  claim  on  the  part  ot  the  said 
Hood's  Canal  Lumber  Company  and  the 
plalntur."  The  court  also  refused  to  give 
tUs  Instruction,  and  such  refusal  is 
signed  aa  raror. 

niese  Instmctltms  raise  but  one  questtim, 
and  the  case  turns  upon  It  It  is  the  con- 
tention of  the  appellant  that  the  exhibit  in- 
troduced constituted  a  contract;  that,  the 
execution  of  It  being  establlsbedi  its  con* 
stmctkm  became  a  question  tor  the  court; 
and  that  It  was  not  attacked  upon  any 
ground  recognized  by  the  law  aa  sufflctent 
to  set  It  aside.  We  think  counsel  are  mla- 
takoi  as  to  the  character  ot  the  Inatziimait 
In  our  (pinion,  it  la  a  mere  receipt  and,  as 
such,  parol  evidence  was  admissible  to  m- 
plain  its  provtalons.  "For  a  receipt  is  not 
evidence  of  a  ctmtract,  but  of  pigment;  and 
it  has  always  been  permitted  to  show  that 
something  short  of  the  actual  terms  of  the 
receipt  was  Intended,  It  being  condnslve 
only  as  to  tbe  amount  of  money  piUd,  and 
not  even  fOT  that,  provided  any  mistake  can 
be  shown  to  have  taken  place  In  the  adjust- 
ment between  tbe  i>artleB."  8tackp<rie  t. 
Arnold,  11  Mass.  27.  See,  also.  Brooks  v. 
White,  2  Mete.  288;  Bridge  v.  Gray,  14  Pick. 
6S;  Shotwell  v.  Hamblin,  23  Miss.  160.  The 
rule  that  pomlts  receipts  to  be  explained  or 
even  contradicted  by  parol  evidence  in  no 
wise  conflicts  with  the  rule  upon  which  a^ 
peUantfs  contention  la  based,  via.  that  oral 
testimM^  la  not  admissible  to  vary  or  con- 
tradict a  written  contract  It  was  not  error 
for  the  conrt  to  charge  the  jury  that  colls 
or  logs  contained  in  a  raft  which  are  refused 
by  the  purchaser,  and  not  paid  for,  are  not 
to  be  Included  In  the  price  paid  for  the  raft 
We  think  tbe  case  waa  fairly  tried  and  pnqn 
erly  submitted,  and  the  judgment  appealed 
from  must  be  affirmed. 

SCOTT,  C.  jr.,  and  DUXBAB.  ANDBBS, 
and  REAVIS,  JJ.,  concur. 


FARRELL  y.  GUSTIX  et  al. 

{Supreme  Court  of  Washington.   Dec  8,  1887.) 

RlOUTB  or   Becond  Moktoaobb— Rbcotbkt  or 
Taxes  Paid  from  Fikst  Mortgaqbe. 

1.  A  second  mortgagee  cannot  recover  of  the 
first  mortgagee  taxes  imld  on  the  land  by  tbe 
former  after  the  rignt  to  redeem  from  a  luile 
under  foreclosure  of  the  second  mortgage  has 
expired,  and  before  a  deed  issued,  where  the 
second  mortgage  was  foreclosed  firsts  and  the 
delay  in  issuing  the  deed  was  due  to  a  tolluTe 
of  the  Becond  mortgagee  to  call  tor  it;  but  be 
may  recover  the  taxes  paid  after  foredosore,  and 
before  tbe  right  to  redeem  expired. 

2.  Becovery  of  the  latter  taxes  will  not  be  de- 
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nSed  beeanse  the  iecond  nuntgtgee  pftld  them  be- 
fore they  were  delinqoeDt,  wfaere  the  mortstge 
provided  be  might  recover  aar  taxes  he  was  re- 
quired to  pay  to  preserve  the  security. 

Appeal  from  soparior  court.  King  coan^; 
WnHam  Hickman  Mone,  Jndgo. 

Actton  WlUlfun  Fanell  agaJnat  Samod 
D.  Gnstln,  Charles  H.  Baker,  as  reoeiyer  of 
the  Merchant*'  Natimial  Bank  of  Seattle,  and 
others,  to  foreclose  a  nwrtgage.  From 
part  of  the  judgment  aDowlog  the  recelTer  to 
recover  taxes  paid  on  the  land  1^  tbe  bank, 
and  giving  him  a  lien  on  the  land  therefor 
paramoimt  to  plalntUFB  mortgage  idalntlfl 
appeals.  Modified. 

Battle  &,  Shipley,  for  appellant.  Stratton, 
Lewis  &  Fowdl,  for  respondent. 

SCOTT,  a  J.  The  questions  raised  bgr  this 
appeal  relate  to  tbe  right  ai  a  second  mort- 
gagee to  recover  of  tbe  first  mortgagee  taxes 
pttld  upon  tbe -land  mortgaged.  Tbe  second 
mortgi^  was  foreclosed  first  and  tbe  mort- 
gaged land  was  sold  thereunder  to  tbe  bank 
represented  by  the  respondent  as  receiver. 
Tbe  sale  was  made  In  1892,  but  a  deed  to 
the  lands  did  not  isaoe  to  the  bank  nntU  In 
July,  1886.  The  court  found  that  the  delay 
In  Issntaig  tbe  deed  was  due  to  a  folliue  ot 
tbe  bank  to  apply  for  it,  and  the  taxea  were 
paid  by  tbe  respcmdent  tor  the  years  1882, 
1888,  and  18M.  This  action  was  brought  by 
the  appellant  to  forecloae  Us  mor^agOt  and 
the  court  found  Oiat  tbe  reqtondent  was  enti- 
tled to  recover  the  taxes  paid  on  the  land» 
and  to  a  Uen  tberetbr  paramount  to  awel- 
lantf  B  m«tgage  Uen.  Mvoh  of  Ibe  argument 
and  many  <ot  tbe  antborlttes  dted  by  the  ap' 
pellant  are  to  the  effect  that  tbe  respondent 
could  not  malnteln  a  sciiarate  suit  for  said 
taxes,  but  could  only  recover  Including 
the  same  In  bis  foredosnre  suit.  But  tiiat 
does  not  seem  to  be  tbe  question  here,  as  oU 
the  taxes  were  paid  after  tbe  forecloamre  of 
the  second  mortgage*  and,  with  the  exception 
of  tbe  first  payment,  they  wwe  paid  after 
the  Fight  to  redeem  bad  e^lred.  We  are  of 
the  opinion  that  tbe  decree  wu  wrong  in  al- 
lowing s  reeonrery  for  tbe  taxea  paid  after  the 
time  to  redeem  from  the  sale  under  the  sec- 
ond mortgage  had  expired,  and  that  as  to 
those  payments  the  respondent  should  be 
held  to  bttTS  made  them  as  the  owner  of  the 
land,  even  though  the  deed  had  not  tasned, 
for  the  purchaser  at  such  sale  sboold  not  be 
allowed  to  recover  taxes  so  paid  at  the  prior 
mortgagee  In  consequence  of  his  delay  for 
years  to  applying  fOr  a  deed. 

It  is  furtbw  urged  tbe  ^MieUant  Ibat 
there  should  be  no  recovery  for  the  first  taxes 
paid,  because  the  respondent  paid  tbe  same 
before  tbey  were  delinquent,  and  that  he  had 
no  right  to  presame  that  tbe  owner  would 
not  pay  the  taxes,  but  should  wait  until  pxo- 
ceedtoga  were  instituted  to  enforce  collection 
thereot  \vhlle  the  authorities  are  conflict- 
ing upon  this  pn^sltlon,  we  do  not  think 


the  poBHJfm  of  the  wppeDant  hcrdn  should 
be  sustained.  The  second  mortgage  ctmtato- 
ed  a  stipulation  to  the  effect  that  tbe  n»r^ 
gagee  mi^t  recover  any  taxes  be  was  re- 
quired to  pay  in  order  to  preserve  the  se- 
curity of  the  mortgage;  and,  while  It  auAor- 
Izes  In  terms  only  a  recovery  therefor  In  an 
action  to  fcnredose  the  mortg^,  it  should  be 
beld  to  Include  the  right  to  recover  for  taxes 
^d  after  the  foreclosure,  but  prior  to  tbe 
time  of  the  expbnitlon  of  tlie  rlg^t  to  redeem, 
and  to  ccmfer  a  right  to  make  the  paymoat, 
as  audi  mortgagee  should  not  be  compelled 
to  wait  until  a  large  amount  of  costs,  penal- 
ties, and  interest  had  accrued  befcne  he 
would  be  Mitltled  to  make  payment  im  the 
mere  assumption  that  tbe  owner  might  pay, 
for  the  mor^^e  security  would  be  material 
|y  impaired  by  such  octta  charges.  It  la  also 
a  question  In  whldi  the  public  has  an  inter- 
est, and  a  pronq;>t  poymnt  of  taxes  should 
be  enoouraged.  It  Is  not  contended  tbat  tb» 
taxes  were  void,  nor  that  the  owner  of  tbe 
land  at  any  time  undertone  or  Intended  to 
make  poyment  or  to  ocmtast  Ibdr  validity. 
The  cause  wtU  be  remanded,  with  Instnio* 
tlona  to  the  lower  court  to  so  modify  flie  de- 
cree as  to  allow  the  respondent  to  recovw  for 
tbe  taxes  paid  prior  to  tbe  ttane  tbe  right  to 
redeem  had  expired.  The  appellant  will  re- 
cover coats  of  this  appeaL 

DTINBAR,  ANDERS,  GOKDON,  and  BEAT- 
IS,  JJ,  concur. 


LOWMAN  et  aL  v.  WEST  et  oL 
(Supreme  Ooart  of  Wajduofton.  Dec.  8.  1887.) 
UitLAwroL  Dbtaistbr— Liability  on  Bond— Ri- 

UABB  or  SUBBTIBB— 'AVPBAL  BOMIIft— AJIBBD- 

XBiiT  or  Plbading— AdditiokaIi  Biocbitt. 

1.  In  an  action  for  anlawf ol  detain«-,  in  which 
a  provisional  writ  of  restitution  was  issued,  de- 
fendants, to  retain  poBsession,  executed  to  plain- 
tiffs a  bond  conditioned  for  tb«  payment  of  mai 
sum  as  plaintiffs  might  recover  tor  the  use  and 
occopation  of  the  peemiaeB,  or  for  any  rent 
which  might  l>e  found  due  therefor.  On  appeal 
from  a  judgment  in  favor  of  ptaintiffa,  detend- 
ants  executed  a  bond  to  stay  ptoaeediogB,  con- 
ditioned to  satisfy  buA  jndKuwnt  if  afllrmed, 
and  any  judgmeut  which  the  suoreme  court 
might  render  or  make,  or  order  renaered.  and  to 
pay  all  rents  of  or  damages  to  the  property  pend- 
ing the  appeal.  The  judgment  apjpeaied  from 
was  reversed,  and  the  cause  remanded.  A  sub- 
sequent trial  resulted  In  a  Boal  judgment  for 
plaintiffs.  RrH,  that  tiie  liability  of  the  sure- 
ties on  the  original  bond  was  not  affected  by  tba 
giving  of  such  appeal  bond. 

2.  Nor  were  the  sureties  on  such  origlmtl  bond 
relcflwd  by  an  amendment  of  the  complaint,  after 
Ba<Ai  appeal,  for  the  nntpose  of  correcting  an  im- 
perfection in  such  pleading,  where  tlie  cuiae  of 
actton  remained  uncbanged. 

3.  Nor  were  such  soietiea  released  by  the 
giving  of  an  ndditlonal  bond  under  an  order  in- 
creasing tlie  security  required  of  defendants  In 
such  action  to  enable  them  to  remain  in  posses- 
sion durins  its  peodency,  where  such  bond  re- 
cited that  It  was  intended  as  additional  security, 
and  where  such  sureties  conid  not  be  prejudiced 
'  tr  the  giving  thereof. 
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Appeal  from  superior  court.  King  county; 

E.  D.  Benson,  Judge. 

Action  by  J.  D.  Lowman  and  another 
against  D.  W.  West  and  others,  on  a  bond 
executed  by  them  as  principals  and  sureties. 
From  a  Judgment  la  favor  of  defendants  on 
the  pleadings,  plaintiffs  aiqpeaL  Rerersed. 

Preston,  Carr  &  Oilman,  for  appellants.  P. 
P.  Carroll  ^oyt  &  Boot,  of  counsel),  for  re- 
spondents. 

GORDON,  J.  Appellants  herein.  In  the 
month  of  December,  1892,  commenced  an  ac- 
tion of  unlawful  detainer  against  the  re- 
spondents Jones  and  West  and  their  subten- 
ants to  recover  for  rent  due,  and  also  the 
possession  of  the  premises,  A  provisional 
writ  of  restltntitm  issued  upon  plaintiffs'  ap- 
plication, parsuant  to  section  10  of  the  act 
of  March  7,  1891  (Sess.  Laws  1891,  p.  183), 
and  the  respondents  West  and  Jones,  for  the 
purpose  of  retaining  possession,  executed  to 
the  plaintiffs  in  that  action  (appellants  here- 
in) a  bond  In  accordance  with  the  provlBtons 
of  section  11  of  that  act,  and  conditioned  as 
required  by  law.  After  a  donurrer  to  the 
complaint  had  been  overruled,  the  cause  pro- 
ceeded to  trial,  and  resulted  in  a  judgment 
for  plaintiffs,  from  which  an  appeal  was 
prosecuted  to  this  court  The  Judgment  was 
reversed,  and  the  cause  remanded,  with  di- 
rection to  permit  the  complaint  to  be  amend- 
ed. See  Lowman  v.  West,  8  Wash.  3o5,  3(i 
Pac.  258.  The  cause  having  gone  down,  the 
plaintiffs  amended  their  complaint,  and  ap- 
plied to  the  court  to  Increase  the  amount  of 
the  bond  required  of  defendants  for  the  pur- 
pose of  staying  the  execution  of  the  provi- 
sional writ  of  restitution.  Upon  the  hearing 
of  such  application  the  court  ordered  West 
and  Jones  to  execute  a  good  and  sufficient 
bond  in  the  sum  of  |2,000,  or,  "in  default  of 
the  proi)er  giving  of  such  bond,  an  alias  writ 
of  restitution  Issue  herein  in  favor  of  the 
plaintiffs  for  the  possession  of  the  real  prop- 
erty mentioned  in  the  plaintiffs'  complaint." 
Thereafter  Jones  and  West,  Instead  of  giv- 
ing a  bond  for  $2,000,  filed  a  so-called  addi- 
tional bond  for  $500,  which  last-mentioned 
bond  recites:  "And  whereas,  the  said  West 
and  Jones  have  heretofore,  on,  to  wit,  the 
28th  day  of  December,  1892,  filed  herein  their 
bond  with  sureties  for  $1,500,  conditioned  as 
required  by  law  for  the  purpose  of  enabling 
them  to  retain  the  possession  of  the  said 
lauds  during  the  pendency  of  this  action; 
and  whereas,  the  above-entitled  court  did 
heretofore,  on,  to  wit,  the  4th  day  of  May, 
1893,  upon  the  motion  of  the  plaintiffs,  by 
Its  order  require  the  said  defendants  West 
and  Jones  to  Increase  their  said  bond  in  an 
additional  sum  of  |500,"— and  Is  otherwise 
conditioned  as  required  by  law;  and  also 
contains  the  following  stipulation:  "It  is  fur- 
ther stipulated  between  the  principals  in  this 
bond  and  H.  C.  BoUodk,  one  of  the  sureties 
on  this  bond,  who  Is  also  a  surety  upon  the 


bond  for  $1,500,  above  referred  to,  and  the 
plaintiffs  J.  D.  Lowman  and  Mary  R.  Low- 
man,  his  wife,  that  the  malting  and  delivery 
ot  this  bond  shall  in  no  wise  affect  their 
obligation  upon  said  bond  for  $1,500,  above 
referred  to,  and  that  the  said  bond  shall  re- 
main in  full  force  and  effect,  the  same  as 
though  this  bond  had  not  been  made." 
Thereafter  the  cause  proceeded  to  trial,  and 
resulted  In  a  verdict  and  Judgment  In  plain- 
tiffs' favor  for  the  sum  of  $2,900,  no  part  of 
which  has  been  paid  excepting  the  sum  of 
$135.50.  No  appeal  was  taken  from  this 
Judgment,  and  it  rmains  In  full  force.  The 
present  action  was  instituted  upon  the  orig- 
inal bond  for  $1,500,  which,  as  above  noticed, 
was  executed  for  the  purpose  of  enabling  de- 
fendants In  the  original  action  to  retain  pos- 
session of  the  premises  during  its  pendency. 
Tbxee  affirmative  defenses  were  pleaded  In 
the  answer:  (IJ  That  the  principal  and 
sureties  were  released  by  the  giving  of  the 
stay  bond  on  the  former  ai^al;  (2)  that  the 
amendment  of  the  complaint  to  conform  to 
the  direction  of  this  court  operated  to  re- 
lease the  sureties;  and  (3)  that  by  giving 
the  additional  bond  for  $500,  above  referred 
to,  the  sureties  were  released.  Judgment  up- 
on the  pleading  in  favor  of  all  of  the  de- 
fendants was  rendered  by  the  Iowa  court, 
and  it  Is  from  that  judgment  that  this  appeal 
was  taken. 

First,  then,  was  the  liability  of  the  sure- 
ties upon  the  bond  now  in  suit  affected  by 
the  giving  of  the  "stay  bond"  on  appeal  to 
the  supreme  court?  l^hls  Is  the  main  ques- 
tion in  the  case,  and  the  position  taken  by 
the  respondents  is  that  the  appeal  bond  su- 
perseded and  took  the  place  of  the  original 
bond.  The  condition  of  the  bond  In  suit  Is 
that  West  and  Jones  shall  well  and  truly 
pay  to  the  plaintiffs  "such  sum  or  sums  a» 
the  plaintiffs,  or  either  of  them,  may  re* 
cover  in  said  action  for  the  use  and  occupa- 
tion of  the  iffemises,  or  for  any  rent  which 
may  be  found  due  therefor,"  etc.  Now,  the 
action  tmninated  in  a  Judgment  in  favor  of 
the  plaintiffs,  and  with  the  entry  of  such 
Judgment  a  cause  of  action  arose  In  their 
favor  upon  the  bond.  The  liability  upon  the 
bond  was  fixed  and  established  by  the  judg- 
ment In  the  original  action.  The  statute  re- 
lating to  bonds  on  appeal  in  the  supreme 
court,  where  the  bond  Is  Intended  to  stay 
the  Judgment,  requires  that  It  shall  be  "con- 
ditioned that  the  appellant  will  satisfy  and 
perform  the  Judgment  or  order  aiH>ealed  from 
in  case  It  shall  be  affirmed,  and  any  judg- 
ment or  order  which  the  supreme  court  may 
render  or  make,  or  order  to  be  rendered  or 
made  by  the  superior  court,  and  <wheEe  such 
condition  Is  applicable)  shall  pay  all  rents  of 
or  damages  to  property  accruing  during  the 
pendency  of  the  anieal,  out  of  the  posses- 
sion of  which  any  respondent  shall  be  kept 
by  reason  of  the  appeaL"  Laws  1893,  p.  12:2. 
%  7.  The  reversal  of  the  formw  Judgment 
did  not  terminate  the  action.   The  effect  of 
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tbe  KTeraal  was  to  leave  tbe  parties  In  the 
same  posttlon  they  were  in  prior  to  tbe  first 
appeal.  If  respondents'  positloa  Is  correct, 
appellants  were  without  security  after  the 
appeal  was  decided,  and  the  possession  of 
the  respondents  thereafter  was  not  by  vir- 
tue of  any  bond  or  undertaking  on  their  part 
for  the  payment  of  rent  or  damages.  We 
think  the  law  does  not  sustain  tbe  position 
respondents  have  taken.  Upon  principle 
the  cases  of  Swarts  t.  English  (Kan.  App.) 
44  Pac.  1001,  and  State  v.  McGlothlin  (Iowa) 
16  X.  W.  137,  are  somewhat  analogous.  In 
the  forma-  It  was  held  that  the  sureties  upon 
a  redelivery  bond  In  an  action  of  replevin 
were  not  released  bydefendants  giving  a  bond 
on  appeal  firom  the  Judgment  In  that  action. 
The  reasoning  of  the  court  Is  that  by  sign- 
ing the  red^Twy  bond  they  became  security 
to  the  plalntifC  for  a  return  of  the  property, 
that  the  giving  of  tbe  bond  on  appeal  was 
not  the  act  at  the  jdaintlff,  or  made  with 
his  assent;  and  tbe  same  Is  true  In  the  pres- 
ent case.  In  State  v.  McGIotblln,  supra,  it 
was  held  that  "a  deUvery  bond,  executed  to 
the  sberlft  to  procure  the  release  of  property 
attached,  remains  In  full  force  until  the 
conditions  therein  stated  are  performed,  not- 
withstanding an  appeal  has  been  token,  and 
a  supersedeas  bond  given."  See,  also,  Beck- 
er V.  People,  63  111.  App.  333;  Shannon  v. 
Dodge  (Colo.  Sup.)  32  Fac.  61.  The  author- 
ities dted  the  ra9|>ondentB  to  the  effect 
tbat  any  change  to  the  detriment  of  the  con- 
dition of  a  surety  dischargee  him  when  made 
without  his  consent,  are,  we  think,  not  at 
all  in  point, 

2.  Not  do  we  tblnk  that  by  filing  an 
amended  complaint  tbe  sureties  were  re- 
leased. The  amoidment  was  for  tbe  pur- 
pose of  correcting  an  imperfection  in  the 
pleading.  It  did  not  change  the  cause  of  ac- 
tion, or  introduce  a  new  one.  The  action 
continued  to  be  an  action  to  recover  posses- 
sion of  real  premises  and  rent,  etc.  The 
amendment  In  no  wise  prejudiced  tbe  sure- 
ties on  the  bond,  and  we  perceive  no  good 
reason  why  a  new  bond  should  be  requited 
every  time  an  amendment  to  a  complaint  Is 
pumltted  to  be  made. 

3.  The  iflvlng  of  the  additional  bond  for 
^00  did  not  release  the  sureties.  The  stat- 
ute provides  that  tbe  court  may  increase  the 
security  required  of  defendants  remaining 
In  posMsslon  pending  the  actlim,  and  the 
bond  recites  that  it  Is  Intended  as  additional 
security.  The  whole  import  Is  tbat  It  Is  to 
stand  as  additional  security,  and  no  prej- 
udice could  result  to  the  sureties  on  the  for- 
mer bond  In  consequence  of  the  giving  of 
this  additional  one.  We  think  there  la  no 
merit  In  the  position  taken  by  the  respond- 
ents. By  virtue  of  tbe  bond  in  this  case  th^ 
were  enabled  to  retam  possession  of  valua- 
ble ^mlses  for  a  considerable  period  of 
time.  Their  undertaking  was  that  they 
would  respond  to  the  appellants  for  nuch 
damages,  not  exceeding  tbe  sum  of  91,500» 


as  might  accrue  to  them  by  reason  of  that 
possession.  The  amount  of  the  damages  has 
been  ascertained.  All  parties  appear  to  be 
satisfied  nith  it  No  ap{>eal  has  been  prose- 
cuted therefrom.  A  breach  has  occurred, 
and  upon  the  plainest  ^indples  of  Justice 
and  fair  dealing  the  respondents  must  make 
their  undertaking  good.  The  Judgment  must 
be  reversed,  and  the  cause  remanded  for  fur- 
ther i»roceed!ngs  In  accordance  herewltiL 

SCOTT.  C.  J.,  and  DUNBAB,  SEAVZS,  and 
ANDERS,  JJ.,  concur. 


JOHNSON  V.  WOODWORTH. 
(Supreme  Court  of  Washington.   Dec.  9,  1897.) 

Public  Lands  —"Sand  Islands" — PRioHiTr  or 
Application  to  Purchase— EvinENCR. 
Where  an  aH>licati(Hi  to  parchase  tide  lands 
was  rejected  because  tiiere  was  no  proof  before 
the  laud  commiusiiiner  that  it  was  only  a  sand  is- 
land, as  nllcgiHl.  and  booauso  the  pint  did  not 
check  with  the  notes  of  tlie  goTemmcDt  survey 
on  file  in  the  commissloner'B  office,  and  tbe  appli- 
cant had  the  plat  corrected,  and  amended  his  ap- 
plication to  purchase,  the  amended  application 
should  be  considered  as  relating  back  to  the  time 
when  it  was  first  tendered. 

Appeal  from  superior  court,  Wahkiakum 
county;  W.  W.  LangUome,  Judge. 

Controversy  between  T.  K.  Johnson  and  C. 
C.  Woodworth,  before  the  board  of  state 
land  commissioners,  respecting  the  priority 
of  their  respective  applications  to  purchase 
certain  tide  lands.  From  a  finding  In  favor 
of  Johnson,  on  appeal  from  a  finding  by  the 
board  In  favor  of  tbe  same  party.  Wood- 
worth  appeals.  Affirmed. 

J.  Bruce  P<dwarth,  for  appellant  F.  D. 
Wlnton,  for  respondent 

SCOTT,  O.  J.  The  questions  In  controver- 
sy in  this  case  relate  to  the  rights  of  the 
respective  parties  to  purchase  tide  lands,  or, 
as  It  is  called  by  them,  a  "sand  island,"  cov- 
ered and  uncovered  by  the  flow  and  ebb  of 
the  tide  In  the  Columbia  river,  said  sands 
being  valuable  only  for  fishing  purposes. 
The  appellant  was  the  owner  of  Brown's 
island,  in  said  river,  and  one  ground  of  hJs 
right  to  purchase  the  land  In  controversy  is 
founded  upon  bis  alleged  right  as  an  upland 
owner.  Another  ground  set  forth  in  support 
of  his  right  to  purchase  Is  that  he  claims  to 
have  made  the  first  application  therefor. 
Tbe  board  of  state  land  commissioners  found 
in  favor  of  tbe  respondent  whereupon  an  ap- 
peal was  taken  to  the  superior  court  and  a 
trial  had,  which  also  resulted  in  favor  of  the 
respondent  and  the  cause  was  appealed  to 
this  court 

The  court  found  that  the  location  and  con- 
dition of  the  lands  in  controversy  were  such 
that  the  appellant  was  not  entitied  to  pur- 
chase as  an  upland  ownea:,  and  It  also  ap- 
pears that  the  respondent  made  application 
to  the  state  land  commissioner  to  purchase 
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Bald  land  Beveral  weeks  before  the  appellant 
applied  to  purcbase.  Tbls  application  was 
rejected  by  the  commissioner,  because  there 
was  no  proof  before  him  that  It  was  only  a 
sand  Island,  and  be  required  the  respondent 
to  furnish  proof  of  that  fact.  Thereafter, 
and  BtlU  prior  to  appellant's  application  to 
purchase,  such  proof  was  furnished,  where- 
upon the  commissioner  received  the  papers, 
but  on  the  same  day  informed  the  respond- 
ent that  he  would  not  file  the  same,  for  the 
reason  that  the  plat  did  not  check  with  the 
notes  of  the  government  survey  on  file  In 
hlB  office.  Respondent  protested  In  writing 
against  the  action  of  the  commissioner,  but 
Immediately  undertook  to  have  the  plat  cor- 
rected, which  matter  consumed  several  days' 
time,  and  it  was  finally  corrected  two  days 
after  appellant  made  his  application  to  pur- 
chase. One  of  the  contentions  of  respondent 
Ib  that  the  action  of  the  commissioner  In  re- 
fusing to  file  the  plat  was  unwarranted,  but 
we  do  not  find  It  necessary  to  pass  upon  that 
question,  as  we  are  of  the  opinion  that  the 
amendments  were  permissible,  and  that  the 
application  should  be  considered  as  relating 
back  to  tbe  time  when  it  was  first  tendered 
with  the  proofs  specified,  and  this  Is  the  only 
question  of  law  it  Is  necessary  to  consider. 
The  court  also  found  that  the  respondent, 
during  certain  years  previous  thereto,  had 
expended  some  9700  upon  the  land,  making 
it  suitable  for  fishing  purpbsea.  We  have 
examined  and  considered  the  evidence,  and, 
without  Betting  forth  the  same  In  detail,  we 
are  entirely  satisfied  that  the  action  of  the 
board  and  superior  court  In  finding  for  the 
respondent  sfaotdd  be  Bostalned.  Affirmed. 

ANDSRS,  GOREK)N.  and  REAVIS,  JJ., 
concur. 


MARTIN  T.  SUNSET  TRLRPHONE  &  TELE- 
GRAPH CO. 
(Supreme  Court  of  Washington.   Dec.  11,  1897.) 

TiMB  — Statutoki  Compvtatiox  — Tblepbosrs  — 
Patldrb  to  Dkutrr  MEMfAcie— Damages— E  VI- 

DBKCe  —  SCfFIClBNCY  —  HbaRSAT  —  APPEAL  — 

Plbadihos. 

1.  The  statute  providing  that  in  comniitiDg  time 
the  first  day  alialf  bo  exeliidod  and  tlit?  last  im-luil- 
ed  applies  in  computing  the  time  to  bp  lixeil  in  a 
notice  of  an  intcndi^d  application  to  the  court  to 
settle  the  atatemeut  of  facts  on  appeal. 

2.  Tbe  statute  nroviding  that  iu  computiag 
time  the  first  day  shall  be  excluded  and  the  last 
included,  and.  If  liie  last  falls  on  Snndny,  it 
shall  be  excluded,  does  not  authorize  the  exclu- 
sion of  an  intervening  Sunday. 

3.  In  an  action  agiiiust  a  telephone  company 
for  domnges  resulting  from  nondelivory  of  a 
message,  whereby  a  witness  failed  to  appear  at  a 
trial,  [he  ujiiuion  o(  the  attorney  in  the  former 
easy  that  ihe  result  would  have  Ijcpn  difftTunt  if 
Buc'h  witness  liad  been  preseut  is  not  Kuflleient  to 
prove  Bueh  fact;  papecially  where  the  attorney 
was  not  present  during  tbe  whole  of  mich  trial. 

4.  A  narration  of  facts  is  none  the  less  hear- 
say by  reason  of  its  being  communicated  by 
letter. 

5.  IMalntiff  alleged  Aiat.  if  defendant  telephone 
Gomiuny  bad  delivered  a  message  to  a  certain  wit- 


ness, he  would  have  appeared  In  a  former  suit 
brought  by  plaintiff,  aud  that  the  suit  would  nov 
have  been  lost,  and  claimed  as  damages  the 
amount  for  which  he  bad  sued.  Held,  such  dam- 
ages for  the  nondelivery  of  the  message  were 
not  recoverable,  as  they  were  too  remote. 

6.  In  an  action  for  the  price  paid  for  a  mes- 
sage that  was  not  delivered,  an  objection  that 
plaintiff  had  not  presented  his  claim  within  30 
days,  as  required  by  contract,  is  of  no  avail 
where  it  was  not  raised  by  the  pleadings. 

7.  Defendant,  andertakiug  to  deliver  a  tele- 
phone message  to  M.,  in  the  city  of  S.,  "in  care 
of  Vester  Posten."  delivered  it  to  the  Waeliing- 
ton  Posten,  without  inquiring  whether  M.  was 
there.  M.'b  name  appeared  In  S.'s  directory  as 
connected  i\ith  the  Vester  Posten,  a  newsimper 
published  within  two  blocks  of  the  telephone  of- 
fice. Beid,  that  defendant  was  negligent  in  not 
d^verlng  the  message. 

Appeal  from  snperlor  court,  Fierce  coonty; 
Thomas  Carroll,  Judge. 

Action  by  Johanna  O.  Martin  against  the 
Sunaet  Telephone  ft  Tel^raph  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Rerersed. 

Sullivan  &  Christian  and  Crowley  &  Gross- 
cup,  for  appellant  Palmer  &  Tbomos,  for 
respondent. 

DUNBAR,  J.  Some  time  in  tbe  year  189!> 
the  respondent  In  this  action  brought  an  ac- 
tion against  tbe  Union  Mutual  Life  Insu- 
rance Company  to  recover  the  amount  stip- 
ulated In  a  certain  insurance  policy  Issued 
by  that  company  upon  the  life  of  her  bus- 
band.  One  of  the  grounds  upon  wblcb  tbe 
claim  was  resisted  was  that  the  husband 
of  tbe  plaintiff  was  not  dead.  Tbe  trial  re- 
suited  Id  a  verdict  for  the  defendant,  and 
a  judgment  followed,  which  was  afterwards 
aWrmed  by  this  court.  43  Pac.  53.  During 
tbe  progress  of  that  case,  a  telephone  com- 
munication bad  been  sent  by  tbe  attorney 
for  tbe  plaintiff  (respondent  here)  to  her  son. 
In  Seattle,  to  come  down  at  once,  and  testify 
In  the  case.  Tlie  message  was  not  delivered 
by  the  telephone  company  (the  appellant  in 
this  case).  It  was  desirable,  In  tbe  opinion 
of  the  attorneys  for  the  plaintiff  In  that  case, 
that  tbe  witness  Martin,  who  was  telephon- 
ed for,  should  testify  in  regard  to  tbe  cir- 
cumstances under  which  the  deceased,  bis 
father,  bad  left,  as  It  was  thought  that  be 
could  connect  deceased  with  a  certain  boat 
and  articles  in  the  boat  which  were  after- 
wards found.  This  action  is  now  brought 
by  tbe  said  Johanna  C.  Martin,  respondent, 
against  the  said  Sunset  Telephone  &  Tele- 
graph Company,  to  recover  the  sum  of  $1.- 
200  diimagett,  which  tlie  complaint  alleges  to 
have  been  the  damages  Incurred  by  reason 
of  tbe  failure  of  the  suit  which  we  have 
just  described,  and  for  $1.25,  paid  for  send- 
ing the  message  over  tbe  appellant's  tele- 
phone lines  from  Seattle  to  Tacoma.  Tbe 
verdict  was  rendered  upon  the  trial  of  tbe 
cause  for  the  amoimt  of  91,2.jl.25.  Judg- 
ment was  entered  In  accordance  with  the 
verdict,  and  the  defendant  appente. 

Tbe  respondent  interposed  a  motion  to 
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■trike  trora  tbe  record  In  this  cause  tbe  par- 
iwrted  fftatemeot  of  facts,  for  the  reuoo  tbat 
n  was  not  settled  aceordln^  to  law,  tbe 
attempt  to  settle  It  fasTlng  been  made  In  the 
absence  of  respondent  and  her  attorneys, 
wltbont  proof  being  filed  that  no  amend- 
ments bad  been  proposed,  or  any  proef  filed 
of  the  serrlce  and  acceptance  of  amend- 
ments, and  for  tbe  reason  that  tbe  time 
fixed  In  the  notice  of  the  Intended  appUca^ 
tlon  to  Uke  conrt  to  settle  and  certify  th* 
statement  of  focts  was  too  rtwrt,  and  th«e- 
fore  Illegal  and  Told.'  The  record  shows  that 
there  was  no  merit  in  the  first  proposition, 
and,  so  far  as  the  time  1«  concerned,  the 
notice  was  glren  on  tbe  9th  day  of  Jnly  for 
tbe  12th  day  of  Jnly;  and  nnder  our  statute, 
which  prescribes  that  the  first  day  shall  be 
excluded  and  tbe  last  day  Included,  we  think 
this  was  saffident  time,  that  that  mle  ap- 
plies to  notices  of  this  kind,  and  that  no 
fractions  of  days  ai«  intended  to  be  taten 
Into  consideration. 

The  farther  eontentloD  of  respondent  that 
an  Interrenlng  Snnday  sbonld  be  exdnded 
from  tbe  computation,  we  think,  la  also  with- 
out merit.  The  statute  proTldea  that,  It  tbe 
last  day  fans  on  Sunday,  tt  shall  be  ezdud- 
ed.  There  Is  no  provision  for  excluding  la- 
terr«ilng  Bnndays,  and.  If  It  bad  been  the 
Intention  of  the  law  to  exdnde  Interrenlng 
Sundays,  It  would  bare  been  exp rawed,  at 
was  the  Intention  to  exclude  Sundays  when 
the  last  day  fell  on  Sunday. 

Nor  do  we  think  that  tbe  motion  to  strike 
from  tbe  record  the  notice  of  motion  for  a 
new  trial  can  be  enstalned,  or  the  motion  to 
strike  from  the  brief  of  appellant  that  part 
of  the  transcript  which  contains  a  certified 
copy  of  the  Instraetloos. 

On  tbe  merits,  it  appeara  that,  In  addition 
to  the  testimony  of  tbe  witness  Martin, 
whose  testimony  was  dertred  In  the  trial 
against  the  Insarance  company,  tbe  attor- 
ney for  tbe  respondent  In  this  case  testified 
that  be  was  present  at  the  former  trial,  and 
that  they  lost  that  case  because  they  failed 
to  hare  tbe  witness  Manbi  there  to  testify, 
and  thereby  connect  Jonas  Martin,  tbe  de- 
ceased, wiUi  the  things  in  tbe  boat,  and  with 
tbe  boat  that  was  found  at  Stellacoom,  In 
which  Mr.  Martin  was  known  to  have  de- 
I>arted  when  he  went  on  the  fishing  and 
bunting  trip.  This,  it  seems  to  na,  Is  a  novel 
way  of  proving  what  the  testimony  in  the 
other  case  was.  If  tbe  same  witnesses  had 
been  Introduced  ta  this  case,  and  had  testi- 
fied as  they  testified  in  the  fbrmw  case,  and 
tbm  the  additional  testimony  of  tbe  wit- 
ness Martin  bad  been  introduced,  there 
might  bare  been  some  reason  urged  why  the 
fnij  In  this  case  could  determine  whether 
the  Mlure  of  tbe  Jury  in  tbe  former  case 
to  find  a  rerdlct  could  be  attributed  to  tbe 
tack  of  tile  tastimooy  of  the  wltne«8  Martin. 
But.  certahily,  tbe  Jniy  In  this  case  could 
not  base  Its  opinion  of  the  wef^t  of  testimo- 
ny In  tbe  former  case  vpvtk  tbe  opinion  <ii 


the  attwney  in  the  case  who  bad  heard  the 
same;  and  even  be  testlfles  he  was  not  at 
the  trial  all  the  tioie.  In  answer  to  tbe 
question,  "Were  you  there  during  all  of  tiie 
trial?"  the  answer  was,  "I  was  there  dur- 
ing most  all  of  tbe  trial."  "Q.  Yon  do  not 
know  whether  you  heard  all  tbe  iK-lneipsl 
testimony  or  notT  A.  I  beard  most  of  what 
I  think  Is  tbe  prtndpal  testimony.  •  •  • 
Q.  Would  you  undertake  to  say  that  tfaose 
same  facts  would  take  hold  of  those  twelve 
men  who  acted  as  tbe  jurors  In  that  case 
the  same  as  they  did  of  your  mind?  A.  Per- 
haps so.  Q.  Do  you  think—  Do  yetf  now 
undertake  to  ten  this  jury  that  what  would 
convlBce  yon  would  convince  the  twelve  mea 
who  sat  In  that  case?  A.  Perhaps  not." 
Thus  it  will  be  seen  that  tbe  jury  really  had 
nothing  before  them  npMi  which  to  base  a 
just  or  legal  conciaBlon  that,  If  tbe  testimony 
which  was  sought  and  not  obtained  from 
young  Martin  had  been  before  the  tonaet 
jury,  it  would  have  found  a  verdict  tm  the 
plaintiff  in  that  case.  The  fbrmer  jury  saw 
the  witnesses  on  the  stand,  saw  their  de- 
meanor, and  noticed  whether  ttiey  appear- 
ed interested  or  prejudiced  in  tbe  case.  Tbe 
jury  which  tried  this  case  bad  none  of  these 
advantages,  bnt  must  base  Its  judgment  en- 
tirdy  upon  tbe  oi>lnion  of  some  one  else  who 
heard  the  case.  We  do  not  think  that  a 
practice  of  this  kind  is  recognized  by  the  law. 

The  witness  Martin  wa*  also,  over  the  ob- 
jectiona  of  the  appellant,  allowed  to  testify 
as  to  the  contents  of  a  certain  letter  which 
be  had  seen,  and  which  had  been  written  by 
a  MIssRenqulst  to  bis  mother.  This  was  the 
purest  hearsay  testimony.  Certainly,  a  wlt- 
nesH  would  not  hare  been  allowed  nnder  any 
rule  of  law  to  have  related  what  Miss  Ren- 
qulst  said  to  him  In  relation  to  the  circum- 
stance related  in  the  letter;  and  tbe  fact  that 
the  relation  was  tbrougb  tbe  medium  of  a  let 
ter,  instead  of  by  word  of  month,  ao«a  not 
change  the  principle  In  any  degree.  But 
outside  of  these  questloos.  no  case  has  been 
presented  to  us  by  tbe  respondent,  nor  bave 
we  been  able  to  find  any,  which  would  sus- 
tain an  action  for  damages  so  remote  as  tbe 
damages  which  are  sought  to  be  recovered 
here.  This  is  an  action  against  a  third  per- 
son, wb*  was  not  a  party  to  the  original 
action.  No  judgment  has  been  obtained  in 
this  case.  Not  only  baa  no  judgment  been 
obtained,  but  In  the  action  In  which  she 
sought  to  obtain  a  judgment  against  the 
insurance  company,  and  upon  which  action 
she  bases  this  claim  for  damages,  she  was 
defeated.  It  Is  altogether  a  different  case 
from  the  cases  cited  by  respondent  In  tbe 
attochment  cases,  and  others  where  third 
parties  bave  been  bdd  liable  for  negligence, 
OP  where  tbe  plaintiff  had  prevtooaly  re- 
covered judgments  ag^nst  some  other  party; 
or  bad  been  put  to  damages  by  reason  of 
delays  In  the  transaction  of  tb»  salt,  etc; 
Here  one  jury  Is  asked  to  determine  what 
aaothw  jury  would  bave  decided  nnder  a 
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fciven  itata  of  facta,  and  where  maoy  other 
elements  might  hare  been  Influential  In  de- 
termining the  former  case. 

In  the  report  of  this  court  of  the  case  of 
Martin  t.  Insurance  Co^  43  Fac  63.  18 
Wash.  275,  It  appears  that  the  appellant  In 
that  case  might  hare  made  an  application 
to  the  court  for  a  continuance,  on  the  ground 
that  the  witness  could  not  be  obtained. 
But  the  plaintiff  Introduced  no  such  evi- 
dence, and,  knowing  of  her  Inability  to  ob- 
tain this  testimony,  rested;  and,  utter  the 
defendant  interposed  a  motion  for  a  ood- 
BUlt,  the  plaintiff  moved  the  court  to  open 
the  case,  so  that  she  might,  the  next  morn- 
ing, have  the  testimony  of  her  son  made  a 
part  of  her  affirmative  defense.  The  court 
denied  the  motion,  and  upon  Its  action  in 
so  doing  Mrs.  Martin  founded  ber  allegation 
of  error.  And  this  court.  In  reviewing  that 
case,  said:  "Applications  of  this  kind  ar« 
addressed  to  the  sound  discretion  of  the 
trial  court,  and  Its  decision  will  not  be 
interfered  with  In  this  conrt  unless  the  dr- 
comstances  <dearly  show  an  abuse  of  such 
discretion.  If  the  arolicatlon  In  this  case 
had  been  made  befm  plaintiff  rested,  and 
a  showing  made  as  to  the  reason  why  the 
son  was  not  there,  and  tliat  he  would  In  all 
probablUl7  be  Hwre  on  the  morning  of  the 
next  dajf  It  would  probably  have  been 
the  duty  of  the  conrt  to  have  continued  the 
trial,  so  as  to  give  the  plaintiff  an  oppor- 
tunity to  put  him  upon  the  stand.  But 
when  the  plalntUE,  having  full  knowledge 
as  to  the  nature  of  the  testimony  which  It 
was  expected  to  elicit  from  the  absent  wit* 
ness,  rested  h«r  case  without  any  sugges- 
tion to  the  court  as  to  the  absence  of  such 
witness  and  the  efforts  which  she  bad  made 
to  procure  his  attendance,  and  asked  for 
relief  only  after  tiie  sufficiency  of  her  testl- 
mony  In  chief  to  make  out  a  prima  facie 
case  bad  beoi  challenged  by  Um  motion  for 
a  nonaolt  interposed  by  the  defendant,  the 
case  is  brought  within  the  rule  which  al- 
lovn  the  trial  court  discretion  in  deter- 
mining when  the  regular  course  of  trial 
shall  be  departed  from;  and  ite  ruling  upon 
such  question  wHl  not  be  disturbed  here." 
We  make  this  citation  simply  for  the  pur- 
pose of  showing  the  Impracticability  of  the 
rule  contended  for  by  the  respimdent;  for, 
from  the  very  nature  of  a  lawsuit,  there  ar« 
many  things  other  tiian  the  naked  proof  in 
a  case  which  Inflnenca  the  verdict  and  the 
Judgment  Bo  that,  so  far  as  the  question 
of  damages  on  this  branch  of  the  case  Is 
concerned,  It  must  fall. 

Thore  is,  however,  in  tlie  complaint,  a  de- 
mand for  llJiS,  the  toll  paid  for  the  message 
which  was  sent  It  is  the  contention  of 
the  reqHMident  that  the  provision  In  relation 
to  the  presentation  of  the  claim  within  30 
dagn,  which  la  a  provision  printed  In  fine 
type  upon  the  top  of  the  message  blanks, 
was  violated;  but  as  this  is  a  matter  which 
was  not  raised  by  the  pleadings,  even  U  it 


would  be  construed  as  a  binding  contract, 
and  as  testimony  further  shows  that  the 
company  defended  on  other  grounds,  we  do 
not  think  that  this  objection  is  merltorloua. 
The  message  was  delivered  to  the  accredited 
agente  of  the  ^pellant  In  Ite  office  In  Ta- 
coma,  and  was  transmitted  by  them  to  Ite 
office  In  Seattle.  It  Is  addressed  to  W. 
Martin,  and,  as  nearly  as  can  be  deciphered, 
"In  care  of  Vester  Posten."  There  Is  some 
little  conflict  In  the  testimony  between  the 
telephone  girl  and  the  attorney  who  sent  the 
message  as  to  what  the  address  of  the  wit- 
ness was,  and  as  to  the  Vester  Posten  being 
a  Swedish  newspaper  published  In  Seattle. 
It,  however,  appears  that  the  officers  of  the 
telephone  company  at  Seattle  delivered  the 
message  to  the  Washington  Posten.  without 
making  any  Inquiry  as  to  whether  W.  Mar-, 
tin  was  there  or  not  It  appears,  however, 
that  there  was  such  a  newspaper  published 
in  Seattle  as  the  Vester  Posten.  and  that  It 
was  the  only  Swedish  newspaper  published 
there,  and  the  directory  shows  the  location 
of  this  papw  within  two  blocks  of  the  tele- 
phone office,  and  also  shows  the  name  of 
W.  Martin  as  connected  with  said  Posten; 
so  that  it  seems  to  us  that  by  ordinary  care 
the  witness  might  have  been  found  and  the. 
message  delivered  to  him;  and  the  ctmtente 
of  the  message  showed  that  it  was  impor- 
tant that  it  should  be  ddivered  at  once. 
Without  specially  reviewing  the  authorities 
on  this  proposition,  we  are  satlsAed  that  the. 
company  was  negligent  In  not  delivering  this 
message,  and  that  the  rewondent  Is  entitled 
to  the  amount  paid  for  the  message,  which 
was  not  ddlvered,  or  which  was  not  dellvei^ 
ed  In  tim^  for  it  was  actually  d^vered 
some  two  days  after  Its  reception  in  Seat- 
tle. The  errors  which  the  appellant  dis- 
cussed in  Ite  brief  are  none  of  them  errors 
which  would  invalidate  the  Judgment  tot 
this  Item.  Tlie  Judgment  will  thwefoce  be 
reversed  and  rmnanded,  wUh  Instmetions 
to  enter  Judgment  for  the  respondent  for 
the  sum  of  9USi.  Appelant  will  recover 
the  coste  of  this  ^ipeal. 

BOOTT,  a  J.,  and  €K)BDON  and  BBAVia 
JJ.,  concur. 


08  WudL  M8) 

JUDGE  et  aL  V.  BAT  HILL  CO  (NEIHABOB 

et  aL,  luterreoers). 
(Supreme  Oonrt  of  Washinstoo.  Dec  11, 1897.) 
Balbb— Delitert  to  Carribr. 

CQiinsIeB  which  4uive  been  sold  by  flie  nil 

owner,  and  loaded  Into  a  car  BtaDdiDg  upon  a 
track  beloDgiBg  to  a  common  carrier,  and  for 
which  a  bill  of  tadlus  baa  be«i  delivered  to  the 
purchaser,  are  no  longer  in  the  possesaion  of  the 
mill  oWDM*,  ao  as  to  be  lelzafale  opon  laboras^ 
liens,  under  Uws  1883,  p.        I  2. 

Appeal  from  nvote  court,  K3ng  county; 
William  HIdmaa  Moore^  Ju^e. 

Action  to  emdose  lidwrers'  liens  \jf  J.  P. 
Judge  and  another  sgalnst  the  Bay  MlU 


Digitized  by  Google 


Wasli.) 


WYCKOFF  V.  KING  COUNTY. 


Oompany  (E.  F.  Neiharge  and  aDother  Inter- 
realng).  From  a  decree  for  plaintiOB,  tbe  In- 
terveners appeal.  Beversed. 

BalUnger,  Ronald  &  Battle  and  S.  M.  Ship- 
ley, for  appellants.  W.  D.  liunbDtb,  for  re- 
spondents. 

SCOTT,  C.  J.  This  action  was  brought  to 
foreclose  laborers'  liens  on  a  quantity  of 
shingles,  and,  the  liena  being  sustained,  the 
interveners  have  appealed.  The  sole  ques- 
tion to  be  determined  Is  whether  the  shingles 
were  at  the  mill  where  they  were  manufac- 
tured, or  under  the  control  of  the  manufac- 
turer, within  the  provisiODS  of  section  2, 
Laws  1893,  p.  428.  The  evidence  Is  not 
brought  here,  the  contention  being  that  the 
decree  is  not  supported  by  the  findings  of 
fact.  The  court  found  that  the  mill  com- 
pany sold  the  shingles  In  controversy  to  the 
Intervener  Neiharge  on  the  27th  day  of  May 
last;  that  the  Seattle  &  international  Rail- 
way Company  was  a  common  carrier  of 
goods,  and  owned  a  switch  or  branch  track 
ninnlng  from  Its  main  line  along  the  adjoin- 
ing land  owned  by  the  mill  company,  upon 
which  the  mill  was  situated,  which  switch 
was  built  and  used  for  the  purpose  of  stand- 
ing cars  thereon  while  shingles  were  l>elng 
loaded  in  the  cars  for  shipment.  By  the  eon- 
tract  of  sale  the  mill  company  was  to  de- 
liver the  shingles  to  Nelliarge  on  board  a 
car,  and  by  the  direction  of  the  mill  com- 
pany the  railway  company  placed  a  car  on 
said  switch,  so  that  said  shingles  might 
be  loaded  tliereon,  and  said  mill  company 
put  the  shingles  on  the  car  on  the  8d  day 
of  June,  whereupon  the  ear  was  boxed  up 
and  sealed,  and  on  said  day  the  railway  com- 
pany Issued  to  Neiharge  a  bill  of  lading  In 
the  usual  form,  by  the  terms  of  which  the 
railway  company  were  to  transport  such 
shingles  to  Craig,  Mo.,  and  deliver  the  same 
to  the  order  of  Intervener  Andrews.  The 
mill  company  did  not  own  the  land  upon 
which  the  track  was  situated,  but  the  same 
belonged  to  the  railway  company.  On  said 
day  the  mill  caught  fire,  and  was  wholly  de- 
stroyed; and  the  car  containing  the  shingles 
in  question  was  then  standing  on  said  switch 
track,  and  was  standing  there  when  the 
plalDtlffs'  liens  were  filed,  on  the  day  follow- 
ing. The  car  had  been  pushed  a  short  dis- 
tance along  the  track,  away  from  the  mill, 
to  prevent  Its  bnrnlng;  but  we  do  not  re- 
gard this  as  material,  for,  independent  of 
such  fact,  we  are  of  the  opinion  that  under 
the  findings  the  sliinglea  could  not  be  brought 
within  the  provisions  of  tbe  statute,  to  en- 
able the  plaintiffs  to  maintain  a  lien  there- 
on, A  distance  of  a  few  feet,  more  or  less, 
could  not  affect  this  question;  but  the  shin- 
gles had  been  sold  and  delivered  to  a  com- 
mon carrier  for  shipment,  and  had  passed 
out  of  the  possession  of,  and  from  under  the 
control  of,  the  manufacturer,  and,  in  con- 
templation of  law,  were  as  much  removed 


from  the  mill,  and  from  the  control  and  pos- 
session of  the  manufacturers,  as  if  they  had 
been  deliv^ed  at  their  final  destination,  la 
pursuonoe  to  the  bill  of  lading.  While  said 
statutes  should  receive  a  liberal  interpreta- 
tion in  favor  of  lien  claimants,  to  sustain 
the  liens  here  would  render  uncertain  and 
Insecure  all  dealings  In  the  purchase  and 
sale  of  such  merchandise,  and  the  decree 
should  have  been  in  favor  of  the  Interveners. 
Reversed  and  remanded  accordingly. 

60BDON,  DUNBAB,  and  BEAVI8.  33., 
concur. 


WTCKOFF  T.  KING  COUNTY  et  oL 

(Supreme  Court  of  Waahiogton.  Dec.  11, 1807.) 

Taxation— Whbii  Dus—Volubtart  Pathists— 
Plbadixo. 

1.  r^aws  18^,  c.  44,  {  1,  provided  that  "all 
of  the  penalty  and  accnied  interest  should  he 
remitted  on  all  ddlnquent  state,  county  and  mu- 
nicipal taxes  which  became  due  and  payable  in 
the  years  1883  and  1894,  and  which  should  be 
paid  on  or  before  July  1,  1895."  Edd.  that  this 
law  applied  to  taxes  for  the  year  1892.  which, 
under  Laws  1891.  could  be  paid  at  any  time  after 
December  1,  1892.  but  which  could  not  be  col- 
lected by  law  until  July  1,  1803. 

2.  In  an  action  to  recover  back  taxes  collected 
In  violation  of  Laws  1805,  c.  44,  $  1,  remitting 
all  penalties  on  taxes  paid  within  a  certain  time, 
where  a  delay  in  instituting  such  action  nntH 
after  process  had  been  issuea  to  compel  the  pay- 
ment of  the  taxes  would  have  deprived  olaintifF 
of  the  benefit  of  the  provisions  of  such  act,  a 
specific  allemtion  that  tbe  payment  was  invol- 
untary  is  uanecessary,  where  the  petition  alleees 
that  plaintiff  tendered  the  proper  amount  to  the 
county  treasurer,  which  was  refused,  and  that 
he  paid  the  amount  demanded  in  order  to  receive 
his  tax  receipt,  and  thus  relieve  his  land  from 
the  lien  for  taxes. 

Appeal  from  superior  court,  King  county; 
O.  Jacobs,  Judge. 

Action  by  Ursula  Wyckoff  against  B4ng 
county  and  John  W.  Maple,  treasurer  of 
King  county,  to  recover  money  paid  for  tax.- 
es.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.  Affirmed. 

James  F.  McElroy  and  John  B.  Hart,  for 
appellants.    White,  Monday  &  Fulton,  tor 

respondent. 

DTTNBAR,  J.  This  action  was  Instituted 
by  respondent,  as  plaintiff,  seeking  to  recover 
tbe  sum  of  $192.86  and  interest,  alleging  that 
the  same  had  been  paid  Involuntarily  and 
under  protest,  as  penalty  and  interest  on  the 
original  taxes  by  respondent,  as  owner  of 
certain  lands  situated  in  King  county.  To 
the  amended  complaint  of  respondent  a  de- 
murrer was  Interposed  by  the  appellants, 
which  demurrer  was  overruled  by  the  court. 
Judgment  was  entered  for  tbe  respondent, 
from  which  Judgment  this  appeal  Is  taken. 
Tbe  complaint,  in  substance,  alleges  that  the 
taxes  were  levied  and  assessed  for  the  year 
1892,  and  became  due  and  payable  In  the 
year  1893:  that  the  respondent  tendered  to 
King  county  and  to  its  treasurer  the  sum  of 
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mooetf  dtie  as  taxes,  and  demanded  a  lecdpt 
In  foil,  diowlng  payment  of  taxes;  that  the 
treasurer  ref  osed  to  Sjccept  snch  snm  and  Is- 
sae  said  receipt  nnless  the  farther  sum  of 
9182.86)  penalQr  and  hiterest  accruhig  on  the 
taxes,  should  be  also  paid.  The  respondoit 
on  said  day  paid  both  the  penalty  and  Inter- 
est and  the  taxes  as  demanded,  and  there- 
after brought  this  salt  to  recnver  the  praialty 
and  Intwest  so  paid,  allegins  that  be  paid 
the  penalty  and  Interest  In  order  that  the  lien 
created  by  said  unpaid  taxes  might  be  dis- 
charged, and  the  cloud  npon  pbUntltTa  title 
to  said  property  be  cleared,  and,  further,  to 
secure  a  receipt  from  said  treasurer  for  the 
taxes  legally  duo  from  plaintiff  on  said  prop* 
erty,  and  for  no  other  reason  paid  said  pen- 
al^ and  Interest,  and  tbat  be  paid  the  same 
undo*  protest. 

The  first  contention  of  appellants  Is  that  It 
was  not  the  Intention  of  the  legislature  to  re- 
mit penalty  and  interest  on  taxes  which  were 
assessed  for  the  year  1892.  The  law  under 
consideration  Is  sectkm  1,  c.  44,  p.  67,  Laws 
1895,  and  Is  as  follows:  "All  of  the  penalty 
and  accrued  Interest  shall  be  remitted  on  all 
delinquent  state,  county  and  muuldpal  taxes 
which  became  due  and  payable  In  the  years 
1888  and  1894,  and  which  shall  be  paid  on  or 
befwe  the  first  day  of  July,  1885,  and  the 
proper  officers  shall  receWs  the  net  amount 
of  such  taxes  in  full  satisfaction  tiiereof." 
Tb»  appellants  Insist  that  this  law  does  not 
hare  application  to  taxes  which  became  de- 
UuQuent  in  the  years  1803  and  1894,  nor  to 
taxes  which  became  due  and  parable  in  other 
years  than  Oose  specified,  to  wit,  1883  and 
18M;  that  the  poiaity  and  Interest  must 
hare  accrued  on  taxes  which  became  due  and 
payalde  In  the  years  specified;  and  that  In- 
asmuch as,  under  the  Laws  of  1881,  it  Is  the 
duty  of  the  county  auditor  to  dellTer  the  tax 
books  of  the  county  to  the  county  treasurer 
on  or  before  flie  1st  day  of  December  In  each 
year,  and  that  snch  books,  with  the  warrant 
fbr  collection,  anthorlzed  Qte  county  treas- 
vcer  to  receive  and  collect  taxes  therein  lev- 
ied, It  Is  plain  that  the  taxes  levied  for  the 
year  1802  became  due  and  p^able  at  the 
tbne  the  treasurer  was  authorlaed  to  recelTe 
and  collect  the  same  under  the  law  of  1881, 
Tlx.  December  1,  1882;  and  that  It  Is  there- 
fore evident  that  the  provisions  tit  the  law  of 
1^  do  not  apply  to  taxes  levied  for  the 
year  1802,  and  which  became  due  and  paya- 
ble in  that  year.  An  Inspection  of  the  law 
Itsdf  convinces  us  that  this  Is  a  too  technical 
construction  to  idace  npon  it  While  It  Is 
true  that  there  vras  an  opportunity  to  pay  the 
taxes  In  December,  1882,  they  did  not  actu- 
ally become  due  nnta  the  Ist  day  of  July, 
1886;  tbat  is,  due  In  the  sense  in  whltdi  we 
think  the  word  was  used  by  the  legislature, 
the  l^cislature  having  reference.  In  the  nse 
of  that  word,  to  Ute  time  of  delinquency  on 
the  part  of  the  taxpayer,  rix.  the  time  when 


It  ODUU  be  collected  under  fbe  law.  An  apt 
illustration  Is  given  by  tbe  respondent;  ^ 
that  of  a  note  In  which  tbe  maker  iwoiolses 
to  pay  on  or  before  a  given  data  This  obli- 
gation would  be  payable  at  any  time  before 
such  date,  but  would  not  be  due  In  the  sense 
that  Its  coltectlon  could  be  enforced  until  the 
expiration  of  said  date;  and  the  statute  In 
this  esse  provides  for  this  remittance  on  tax- 
es wtilch  were  not  only  juyable  in  the  years 
1893  and  1804,  but  which  became  due  and 
payable  in  said  years. 

On  the  whole,  we  are  satisfied  that  It  was 
the  intention  of  the  legislature  to  Include  the 
taxes  assessed  for  the  year  1882.  A  tech- 
nical objection,  however.  Is  raised  by  the  ap- 
pellants to  the  sufficiency  of  the  complaint  In 
this  case,  viz.  that  the  «>mplaint  does  not 
show  tbat  the  paymmt  was  an  Invt^untary 
one.  This  objection  certainly  cannot  have 
any  ethical  standing;  for,  if  it  be  conceded 
tbat  the  county  was  not  entitled  to  tbe  pen- 
alty and  interest  which  It  rec^ved,  it  has 
that  amount  of  money,  which  betongs  to 
the  plaintilf ,  through  no  fault  of  tbe  plaintiff, 
but  because  the  <^Bcer  of  the  county  refused 
to  receive  the  net  amount  of  sudi  taxes  in 
full  satisfaction  thereof,  as  the  law,  in  sec- 
tion 1,  above  quoted,  plainly  commands  him 
to  do,  but  compelled  the  plaintiff  to  pay  this 
additional  amount  In  order  to  reoetve  his  tax 
receipt,  and  to  relieve  his  land  fimm  tbe  lien 
which  ivopeily  attadied  to  it;  against  the 
will  and  over  the  protest  of  the  plaintiff;  and 
In  such  case  It  becomes  tJbe  moral  duty  of 
the  county  to  refund  the  same  vgaa  demand, 
and  certainly  it  is  not  the  policy  of  tbe  law 
to  put  the  taxpayer  to  the  cost  of  an  action 
at  all  to  recover  that  which  ooncededty  be* 
longs  to  him,  for  frequently  the  amount  re- 
mitted is  so  small  tbat  it  will  not  warrant 
the  e^enses  of  a  suit  at  alL  Tbls  la  not  an 
ordinary  case  of  the  payment  of  taxes  under 
protest,  and  does  not  fsll  within  the  ininci- 
ple  announced  by  tbe  cases  <ited  by  the  ap* 
pellants;  most  certainly  not  wltUn  tbe  prin- 
ciple annoimoed  In  the  case  dted  from  this 
court,  via.  Montgomery  v.  Gowllti  Go.,  14 
Wash,  aao,  44  Fac.  258.  There  is  no  ques- 
tion raised  hece  as  to  the  legality  of  the  as- 
sessment or  anything  of  tbat  characta.  The 
taxpayer  simply  destras  to  obtain  the  ben^t 
of  the  remittance  wUch  the  law  in  Its  grace 
has  granted  him,  and  It  will  be  plainly  sem 
tbat,  if  he  should  wait  untu  process  wss  is- 
sued to  compd  the  payment  of  the  taxes 
either  distraint  or  otherwise,  he  would 
have  waited  too  long  to  receive  the  ben^t  of 
the  remittance,  because  the  payment  of  the 
tues  on  tbe  let  day  <tf  July,  1895,  la  the  only 
condition  precedent  to  his  being  allowed  the 
benefit  of  the  remittance.  The  Ju^ment 
win  be  affirmed. 

SCOTT,  0.  J.,  and  QOBDON  and  BEAVIS, 
JJ.,  concur. 
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THOBP  T.  SMITH  et  at 

(Snpreme  Court  of  WashiDgton.  Dec.  18, 188T.) 

Deceit— Intent. 
A  seller  who  puts  false  recitnis  in  tbe  con- 
tract of  sale  as  to  tbe  amount  of  die  purchase 
price,  whereby  tbe  purchaaei's  agent  is  enabled 
to  defraud  the  parchaser,  is  not  liable  to  the  lat- 
ter, in  the  absence  of  a  uiowing  that  his  purpose 
m  inserting  such  recitals  to  bring  BDOut 
■ach  result. 


Action  by  WIIIIb  Thorp  affalnst  B.  M.  SniHh 
and  others.  Judgment  for  plaintiff.  De- 
fendftnta  other  than  Smith  appeal.  Berers- 
ed. 

J.  T.  Bonald,  for  appellants.  Harrlaon 
Boetwtek  (W.  T.  SooU,  of  comisel)^  tax  xe* 
apondent. 

SOOXT.  a  J.  The  plaintiff,  vho  resided 
at  Juneau,  Alaaka,  Intending  to  start  on  ^ec- 
trlc  Ught  plant  In  that  city,  appointed  tbe 
defendant  Smith  hla  agait  to  proceed  to 
Seattle  to  purchase  the  necessai?  machin«7 
therefOT,  and  Intrusted  him  with  a  chedc  for 
$3,000,  drawn  by  Thorp  on  the  Merchaota* 
National  Bank  of  Seattle,  to  enable  him  to 
make  a  purchase,  and  such  arrangements 
were  made  with  the  bank  by  Smith  thereby 
that  a  <»edlt  of  93,000  was  obtained  at  the 
bank,  subject  to  Ebnlth's  check.  A  ooatract 
was  entered  Into  between  the  plaintiff,  reih 
resented  by  &nlth,  and  the  defendant  Union 
Electric  Company,  whereby  said  company 
sold  to  Thorp  certain  decttlc  machinery  for 
the  sum  of  fOSS  tn  mon^  and  $1,000  In  notes. 
The  defendant  Hawley,  an  oflUter  of  tbe  com- 
pany, was  the  <HM  who  made  the  sale  of  tbe 
machinery  for  the  company,  and  drew.a  writ- 
ten contnct,  which  was  executed  by  Thorp 
on  (me  ridc^  1^  SmiOi,  as  his  agent,  and  upon 
the  other  side  1^  the  company,  which  con- 
tact stated  that  tbe  purchase  price  of  the 
machinery  was  9MK)0,  and  recited  that  IS,. 
000  YtM  paid  In  cash.  This  contract  with 
the  notes  in  blank,  was  sent  to  Thorpe  and 
he  executed  the  notes,  and  delivered  tham 
to  the  defendant  company.  Thorp  after- 
wards settled  with  Smith  <»i  the  basis  of  his 
having  paid  9^000  for  the  propwty.  Smith 
had  previously  drawn  $%000  fcoai  title  bank, 
out  of  which  be  paid  the  defendant  company 
¥62^  and  presumably  retained  tbe  balance; 
at  least  ther«  Is  no  evidence  tracing  the 
money  any  further.  Upon  Thozp'e  learning 
the  facts,  he  brought  this  action  to  recover 
the  difference  between  the  recited  price  of 
$3,000  and  the  actual  price  paid,  viz.  fa,€Si6, 
and  the  Unhm  Electric  Company  and  Hawley 
have  antealed  ftom  a  Judgment  lik  his  &,vor. 

Tbe  appellants  contend  that  there  was  no 
evidence  tending  to  show  that  the  price  was 
recited  as  $3,000  In  the  bUl  of  aale  with  any 
Intention  an  their  part  to  enable  Smith  to 
deceive  Thorp,  and  that,  in  the  absence 
thereof,  there  could  be  .no  recovery  against 


them.  The  respondent  contends  that  by  re- 
citing a  false  consideration  of  fa^OOO  In  the 
agreement  the  appellants  put  It  In  the  power 
of  Smith  to  deceive  Thorp  to  his  injury,  and 
that  they  are  liable  for  the  conseQuences. 
The  respondent  has  cited  many  autiborlties 
on  the  proposition,  substantially,  that  where 
a  third  party  conspires  with  an  agent  to  de- 
fraud a  principal,  such  third  party  Is  Uable 
to  the  principal  for  the  damages  resulting; 
and  this  must  be  conceded,  but  we  think 
that  the  general  rule  la  w^  settled  that  a 
party  complaining  of  deception  must  show 
that  such  third  party  made  such  false  repre- 
sentations with  the  Intention  that  he  should 
act  upon  them,  and  that  it  Is  not  enough  to 
show  tiiat  false  r^iresentatlons  were  made 
with  a  knowledge  of  their  falsity.  City  of 
Tacoma  v.  Tacoma  Light  &  Water  Ca,  IS 
Wash.  tesS,  47  Pac.  738;  5  Am.  &  Bng.  Knc. 
Xaw,  p.  330;  Mech«u,  Ag.  I  790;  Wells  v. 
Cook,  16  Ohio  St  67;  Marshall  v.  Hubbard. 
U7  U.  S.  413, 6  Sup.  Ot  806.  There  Is  noth- 
ing In  this  case  to  bring  It  within  the  holding 
tn  Oudln  v.  Grossman,  IS  >Waah.  510.  46  Fac. 
1047.  Smith  represented  to  Hawley  and  the 
oonvany  that  he  was  personally  interested 
with  Thorp  in  the  dectric  light  plant,  and 
that  t^ey  Intended  to  turn  it  over  to  a  sttwk 
company,  and  he  requested  that  the  contract, 
should  recdte  a  considomtiou  of  (8,000,  for 
tiie  purpose  of  enabUng  tihem  to  get  a  better 
price  for  It.  Hawley  testlfled  to  this,  and 
also  that  it  was  only  a  fair  price  for  the 
macUnery;  that  Smith  bad -pandiased  tho 
same  for  much  less  than  Its  actual  value; 
and.  furthermore,  that  It  wan  not  nnusnal 
to  recite  an  increased  iffloe  in  such  Instances; 
that  the  same  wss  done  oftoi  to  cover  other 
contlivent  ecqienses  cmmected  with  the  un- 
dertaking, not  itemized.  But,  however  this 
may  be,  and  conceding  It  was  morally  wrong 
to  recite  a  greater  consideration  In  title  tn- 
atmment  than  the  one  actually  paid,  that  of 
Itself  constitutes  no  ground  for  a  recovery, 
nor  do  we  regard  It  as  at  all  material  wheth- 
er Smith  had  an  biterest  In  tbe  plant,  or 
whether  the  iwpdiants  understood  he  had 
any.  There  is  absolutely  no  proof  going  to 
«bow  that  either  Hawley  or  the  company  re- 
ceived any  part  of  the  difference  between 
the  actual  pwwhase  price  and  the  price  stat- 
ed, and  It  is  not  claimed  by  tbe  respoi^ent 
titkst  then  Is  any  audi  evidence;  nor  Is  tbae 
any  proof  going  to  show  that  the  Increased 
pElce  was  stated  for  tbe  purpose  of  enatdlng 
Smith  to  deceive  Thorp.  Hawley*s  testi- 
mony above  mentioned  was  uncontradicted. 
Smith  had  power  to  draw  the  money  from 
the  bank,  Irre^iectlve  of  any  purchase,  al- 
though It  mlf^t  have  been  a  vldatkm  of 
hie  duty  as  against  bis  princtpa).  He  was 
Thorp's  agent,  selected  by  Thorp,  and  the 
appeUants  had  a  T^ht  to  bdleve  that  it 
was  Thorp's  desire  that  the  contract  should 
recite  tlie  purchase  price  as  $3,000.  Thorp 
trusted  Smith,  and  was  defraud  by  him. 
But      an  exercise  of  reasonable  j^dence 
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be  mlgbt  hare  ascertained  tbe  tme  state  of 
facts  by  an  Inquiry  of  tbe  company  as  well 
before  bla  settlement  wltb  Smitb  as  he  did 
afterwards.  Tbere  was  no  attempt  upon  tbe 
part  of  tbe  company  to  conceal  anyding,  and 
tbere  Is  nothing  to  show  tbat  tbe  company 
hod  any  knowledge  of  Bmltta's  limited  In- 
stmctlons  from  Thorp  wltb  reference  to 
drawing  tbe  money  from  the  bank,  or  tbat 
he  drew  any  more  from  tbe  bank  than  he 
paid  tbe  company  In  making  tbe  cash  pay- 
ment for  tbe  machinery,  If  tbat  were  ma- 
terial. There  was  nothing  In  the  transaction 
to  put  the  appellants  on  their  guard  In  any 
way  that  Smith  Intended  using  the  contract 
for  the  purpose  of  decclTlng  Thorp,  and  there 
was  no  basis  for  a  recovery  by  Thorp  against 
the  appellants  In  this  action.  Tbe  question 
was  raised  In  a  number  of  ways  by  objectlws 
to  proof  and  requests  to  charge,  and  the  ac- 
tion of  tbe  court  tn  ruling  upon  them  was 
erroneous.  The  court  proceeded  upon  the 
theory  tbat  It  was  Immaterial  whether  the 
appdlants  Intended  tbat  Thorp  should  be 
deceived  as  to  the  actual  price  paid,  but  were 
liable  in  consequence  of  having  made  a  false 
recital  In  the  contract,  whereby  Smith  was 
enabled  to  deceive  his  principal.  Reversed 
and  remanded,  with  mstructlons  to  render 
Judgment  in  favor  of  tbe  appellants. 

DUNBAR,  AiXDMlS,  and  REAVIS,  JJ..  con- 
cur. 

GORDON,  J.,  did  not  sit. 


PACIFIC  COAST  TRADING  CO.  v.  BBL- 

LIXGHAM  bay  BASEBALL  ASS'N. 
(Supreme  Court  of  Washiugton.   Dec.  IJ,  1897.) 

Appeal  and  Ekkoh  —  Pakties  to  Appeal  — Re- 
crivbr  extitlbd  to  noticb. 
The  receiver  of  an  insolvent  corporation, 
appointed  on  petition  of  certain  jiidiKiiiont  credit- 
ors of  BuA  corporatiou,  waa  a  proper  party  to 
plaintiffs  api>ea]  from  a  judgment  finding  that 
plaiiitifTs  claim  against  tbe  common  debtor  was 
imrred  by  limitations,  and  ordering  the  re- 
ceiver to  distribute  the  fund  among  such  Judg- 
ment creditors,  and  was  entitled  to  notice  of  such 
appeal. 

Appeal  from  superior  court,  Whatcom 
count}';  John  R.  Winn,  Judge. 

.■Vction  by  the  Pacific  Coast  Trading  Com- 
pany, a  corporation,  against  tbe  Belllngham 
Bay  Baseball  Association.  From  an  order 
adjudging  the  claim  of  plaintiff  barred  by  the 
statute  of  limitations,  and  directing  the  dis- 
tribution of  a  certain  fund  In  tbe  bands  of 
a  receiver  among  Frank  E.  Biles,  E.  G.  Ward, 
and  Cteorge  Duffy,  Judgment  creditors  of  de- 
fendant, plaintiff  wpeals.  Appeal  dismiss- 
ed. 

Kerr  A  McCord,  for  appellant.  B.  M.  Day 
and  G.  v.  Alexander,  for  respondents. 

(K>RDOX,  J.  In  October,  1891.  the  appel- 
lant commenced  an  action  Id  the  superior 


court  for  Whatcom  county  to  recover  of  the  de- 
fendant, the  Belli ngham  Bay  Baseball  Associa- 
tion, a  corporation,  a  balance  upon  an  open 
account,  amounting  to  $323.  In  Its  com- 
plaint appellant  alleged  tbat  tbe  defendant 
corporation  was  Insolvent,  and  asked  for  the 
appointment  of  a  receiver,  who  qualified,  od- 
lected  about  $170,  and  was  dlsctauged  be- 
fore tbe  distribution  of  the  money  so  collect- 
ed by  blm  waa  made.  Thereafter  the  ze- 
spondents,  who  were  Judgment  creditors  of 
tbe  defendant,  petitioned  the  court  for  the 
appointment  of  another  receive,  and  the  ap- 
polntment  was  made.  On  January  9,  1S07, 
an  order  was  made  which  adjudged  the  claim 
of  the  plaintiff  barred  by  the  statute  of  limi- 
tations, and  directed  the  receiver  to  distrib- 
ute among  the  other  creditors  (respondents 
herein)  tbe  fund  then  on  hand.  The  iweal 
Is  from  that  order  and  Judgment. 

It  does  not  appear  from  the  record  Oiat 
thedef«idant,the  BelUngbam  Bay  BasehaU  As- 
sociation, was  erer  served  with  summons,  or 
that  it  ever  appeared  In  the  action.  The  re- 
spondents have  moved  to  dismiss  the  i^ipeal, 
for  tbe  reason  that  no  notice  thereof  was 
served  upon  the  receiver.  We  think  the  mo- 
tion mnst  be  granted.  The  receiver  was  a 
proper  party,  and  entitled  to  be  served  with 
notice.  It  follows  that  tbe  motion  must  be 
granted,  and  the  appeal  dismissed. 

DUXBAR-aud  REAVIS,  JJ.,  concur. 


STATE  V.  McCAULEY. 
(Supreme  Court  of  Washington.  Dec.  13, 1897.) 

Bank  Books — Gvidbxck — Admissioks. 

1.  On  a  prosecution  for  making  profits  out  of 
public  funds,  books  of  tbe  bank,  made  up  in 
part  from  defendant's  checks,  containing  credits 
for  interest  on  city  funds  deposited  In  the  bank, 
are  arlmisuble  in  evidence  as  admissions  of  de- 
fendant's knowledge  of  snch  credits,  without  pro- 
ducing the  checks,  or  &  showing  ox  any  demaud 
to  produce  them. 

'2.  A  depositor,  who,  with  a  cashier,  examines 
bis  pass  book,  as  made  up  from  debit  and  credit 
slips,  showing  deposits  and  checks  a^inat  the 
same,  and  a  balance  found  thereon,  will  be  pre- 
sumed, in  Ae  absence  of  a  contrary  showing,  to 
admit  that  the  bank's  books,  which  are  made  no 
from  the  same  source,  and  show  the  same  bal- 
ance, are  correct. 

On  rehearing.  For  former  deddon,  see  49 
Pac.  221.  Approved. 

REAVIS,  J.  The  single  question  which 
w^as  argued  before  ns  at  this  time  was  tbe 
admission  of  the  bank  boolcs  Introduced  In 
evidence  by  the  state,  which  were  made  In 
part  from  the  checks  of  an>ellant,  and  wltti- 
out  production  of  the  lAecks,  and  a  showing 
of  any  demand  upon  appellant  to  produce  the 
same.  We  shall  not  now  review  any  other 
feature  of  the  case,  which  was  folly  dis- 
cussed In  tbe  opinion  upon  the  original  hear- 
ing. 49  "Pec.  221.  There  waa  competent 
testimony,  sufficient  to  Justify  the  verdict  of 
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tbe  ]iii7,  without  the  introductton  of  the  hank 
books,  now  the  BiihJect  of  dlscosBlon.  But 
the  queBtkin  occurred,  on  ai^Uanf  a  peti- 
tion for  a  rehearloic,  whether,  considering 
that  the  evidence  fully  Justtfled  the  Terdlet» 
without  the  books  referred  to,  the  Introduc- 
tion of  the  books.  If  Incompetent,  might  hare 
Injured  appellant;  and  the  court  denned  fur- 
ther argument  advisable.  Perhaps  the  rule 
with  reference  to  the  notice  to  defendant  to 
produce  original  papers  uiwn  a  criminal  trial, 
on  the  ground  that  he  has  been  sufficiently 
advised  In  the  Indictment  and  course  of  the 
trial,  was  too  tnoadly  stated  In  the  opinion 
of  the  court  upon  the  original  hearing;  but 
■we  DOW  think  the  books  in  question  were 
properly  admitted  by  the  superior  court,  In 
tlie  nature  of  admissions  of  the  defendant 
that  he  had  knowledge  of  the  credits  for  In- 
terest entered  on  the  bank  books  In  his  favor 
on  his  personal  account  for  city  funds  de- 
pcHlted  In  the  bank;  and,  further,  defendant 
having,  with  the  cashier  of  the  bank,  exam- 
ined his  pass  book,  as  made  up  from  the 
debit  and  credit  slips,  showing  deposits  and 
checks  against  the  same,  and  the  bnUnce  of 
account  being  shown  thereon,  and  the  bank 
books  in  question  having  been  made  up  from 
the  same  source,  and  showing  the  same  bal- 
ance, he,  without  a  contrary  showliw  on  lila 
part,  which  was  not  made,  admitted  the  cor- 
rectness of  these  books.  Such  admissions 
were  entitled  to  go  before  the  Jury,  and  tbeir 
w^ht  would  be  a  matter  for  the  considera- 
tion of  the  jury.  VetAt  and  credit  slips  used 
the  bank  may,  by  the  admission  of  the  de- 
fendant, become  primary  evidence  of  the 
items  ahown  upon  them.  Defoidant  had  the 
right  to  contradict  anythli^  In  the  nature  of 
an  admission  made  upon  the  books,  but  did 
not  do  so.  We  are  tmable,  from  the  rehear- 
ing, to  arrive  at  any  other  conclusion  than 
upon  the  original  hearing,  and  the  judgment 
of  the  superior  court  Is  affirmed. 

SCOTT.  C.  J.,  and  DUNBAB,  ANDSRS, 
and  GORDON,  JJ.,  concur. 


BOYD  v.  COCHRANE  et  al. 
(Supreine  Court  of  Washin^on.   Dec  13, 1807.) 
HseoTiASLE  IxsTRUUENT— ExTBVBioK— Void  Cok- 

Sl  DERATION. 

An  agreement  by  a  hnnk  to  extend  the  time 
of  a  note  owing  to  it,  in  consideration  of  the 
mak^a  secnring  the  county  treasurer  to  deposit 
a  portion  of  the  county  funds  with  said  bank  for 
a  certain  period.  Is  tounded  on  an  invalid  con- 
sideration, and  win  not  release  a  surety  thereon. 

a.ppeal  from  superior  court.  King  county; 
E.  D.  Benson,  Judge. 

Action  by  A.  H.  Boyd,  receiver  of  the  Bank 
of  Auburn,  against  William  Cochrane  and 
P.  C  Hayes,  on  a  iwomissory  note.  Judg- 
ment for  flalntlfl^  and  defendants  appeal. 
Affirmed, 


Preston,  Garr  &  Gilman,  for  appellants. 
H,  O.  Bowland,  for  respcmdent. 

DUNBAB,  3.  The  appellanta  made  and  ex- 
ecuted to  tbi6  reqx>ndent  bank  Uie  followiuf; 
note:  "Auburn.  Washington,  Bept.  17,  1885. 
Two  months  after  date,  without  grace,  for 
Talue  received,  I  ivomise  to  pay  to  the  order 
of  the  Bank  of  Auburn,  $1,000.00  (one  thou- 
sand dollara),  payable  at  the  Bank  of  An- 
bmn,  Washington,  with  Interest  from  date 
at  the  rate  of  10  per  cent,  per  annum  un- 
til paid.  In  case  this  note  shall  be  placed 
in  the  bands  of  an  attorney  for  collection, 
I  agree  to  pay  five  per  cent  upon  the  amount 
then  due  as  attorney's  fees.  If  not  paid 
until  after  suit  has  been  cmnmenced,  I 
agree  to  pay  50  dollara  as  attorney's  fees. 
No.  2,082.  Due  Nov.  17.  William  Coch- 
rane. P.  C.  Hayes."  In  course  of  thne, 
the  ordinary  suit  was  brought  upon  the 
note  by  the  receiver  of  the  bank.  The  af- 
firmative defense  pleaded  in  the  answer  sets 
up  that  one  John  W.  Matde  was  the  duly 
elected  and  qualified  treasurer  of  King  coun- 
ty; that  the  Bank  of  Auburn  was  a  corpo- 
ration duly  organized,  etc.,  was  engaged  la 
the  banking  business,  and  bad  the  right, 
power,  and  authority  to  so  engage  and  re- 
ceive deposits  of  money  subject  to  check, 
draft,  and  otherwise;  and  that  the  bank  had 
on  deposit,  under  a  bond  duly  given  under 
the  law  for  the  safe-keeping  and  return  of 
tbe  money  deposited,  certain  moneys  of  the 
county  of  King.  The  fourth  and  material 
allegation  of  the  answer  Is  as  follows:  "That 
prior  to  the  15th  day  of  July,  180U,  and  on 
said  date,  and  for  a  long  time  sub-seguent 
thereto,  the  said  Bank  of  Auburn  was 
erally  reputed  to  be  a  solvent  bank,  aud  fully 
able  to  meet  ail  Its  obligations,  and  to  pay 
all  demands  for  aums  that  had  been  deposit- 
ed therein;  and  these  defendants,  and  each 
of  them,  believed  at  said  times  said  bank 
to  be  entirely  solvent  That  on  the  15th 
day  of  July,  1896,  the  said  Bank  of  Auburn 
represented  to  the  defendant  William  Coch- 
rane that  they  were  desirous  of  retaining 
the  deposit  that  the  said  John  W.  Maple,  as 
county  treaatu^r,  had  placed  In  said  bank, 
and  that  said  deposit  [was]  of  advantage  to 
said  hank  and  for  its  interest,  and  requested 
the  defendant  WlUlam  Cochrane  to  secure 
from  said  John  W.  Maple,  as  county  treas- 
urer, such  deposit,  and  then  contracted  and 
agreed  with  the  said  Cochrane  that  if  he  (the 
said  Cochrane)  would  procure  the  said  John 
W.  Maple  to  leave  the  moneys  at  that  time 
deposited  with  said  bank  on  deposit  there- 
with for  a  period  of  two  months  from  said 
date,  that  tbe  said  Bank  of  Auburn  would, 
in  consideration  thereof,  give  to  said  defend- 
ant an  extension  of  time  of  six  months  upon 
the  note  sued  on  in  this  action.  That,  pur- 
suant to  said  agreement  and  arrangement, 
the  said  Cochrane  dtd  procure  said  MajHe  to 
so  leave  said  money  on  deposit  with  said  bank 
for  said  period  of  two  months,  and  in  consld- 
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eratlon  thereof,  and  of  the  action  of  the  said 
William  Cochi-aue  In  procuring  said  depoBit 
to  be  so  left  with  said  bank,  and  In  consld- 
erntlOD  of  the  action  of  the  said  Maple  [In] 
ISO  leaving  t>-ald  uoney  for  said  period,  the 
said  Bank  of  Aubnm  did  extend  the  time  of 
juiyment  of  the  said  note  fw  six  months 
from  the  15th  day  of  July,  to  wit,  to 

the  15th  day  of  January,  181)7."  And  the 
next  allefmtlon  Is  "that  said  contract  and 
iifcreement  for  extension  of  time  was  made 
without  the  knowledge  or  consent  of  the  de- 
fendant P.  C.  Hayes."  The  plaintiff  tater- 
posed  a  demurrer  to  this  atflrmatire  defense, 
for  the  reason  that  It  did  not  eonfftltute  a 
defense  or  counterclaim  to  plaintiff's  com- 
plaint, and  also  moved  the  court  to  strike 
the  denials  of  the  amended  answer  of  the 
defendants,  for  the  reason  that  they  were 
sham,  frivolous,  and  lirclevant.  The  demur- 
rer and  motion  to  strike  were  supported  by 
the  court,  and,  the  defendants  elcctlnR  to 
stand  on  their  answer,  Judgment  was  given 
against  Cochrane  as  principal  and  Hayes  as 
surety. 

There  are  some  questions  ot  law  raised  by 
the  appellants  in  this  case  that  are  not  dis- 
puted by  the  counsel  for  the  respondent; 
and,  as  we  view  the  case,  there  is  only  one 
real  question  to  be  decided,  and  that  la 
whether  the  consideration  pleaded  in  the  an- 
swer was  a  sufficient  contdderatlon  to  sup- 
port the  contract  tar  an  extension  of  the 
time  of  payment  so  as  to  discharge  the  sure- 
ty from  liability  upon  the  note.  It  will  be 
conceded,  we  think,  without  the  citation  of 
authorities,  that  the  contract  upon  which 
the  surety  claims  his  discharge  must  be 
founded  upon  a  valid  agreement,  based  on  a 
valid  consideration.  Does  the  coutract  set 
up  In  the  aflBrmatlve  defense  fail  within 
these  requirements?  We  think  that  It  plain- 
ly does  not.  Tiie  statute  especially  pro- 
hlbits  county  offlcera  from  using  any  portion 
of  the  mcmey  Intrusted  to  their  care  for  safe- 
keeping in  order  to  make  a  profit  out  of  the 
same,  and  prohibits  them  from  using  the 
same  for  any  purpose  not  authorized  by  law. 
Such  acts  the  statute  constitutes  a  felony. 
And  this  court,  In  several  cases  which  have 
been  before  It,  has  decided  that  the  salary, 
and  the  salary  only,  was  intendfd  to  be  the 
recompense  of  the  treasurer;  and  any  agree- 
ment which  the  treasurer  of  King  county 
made  in  reference  to  the  public  funds,  where- 
by tliey  were  to  be  deposited  or  uwl  In  any 
manner  whatsoever  for  the  ix'nofit  of  himself 
or  of  any  other  person,  was  a  violation  of  this 
statute.  It  Is  true  that  the  law  provides 
that  the  treasurer  may  deposit  in  his  name, 
as  county  treasurer,  any  moneys  of  the  coun- 
ty In  any  national,  state,  or  private  bank  do- 
ing a  general  banking  business  in  his  county; 
but  the  evident  intention  of  the  law  is  that 
the  treasurer  shall  be  left  untrammeled  In 
the  exercise  of  his  choice  of  banks  where 
such  deposit  is  made,  and  that.  In  the  exer- 
cise of  that  choice,  he  must  look,  and  look 


only,  to  the  interests  of  the  public;  and  In 
no  event  la  he  authorized  (as  It  Is  alleged 
that  he  did  do  by  this  affirmative  answe^ 
to  deposit  money  In  banks  for  any  particular 
thne.  The  losses  which  so  frequently  occur 
to  counties  and  other  mnniciinllties  in  this 
state  are  nearly  always  attributable  to  the 
action  of  tue  custodian  of  the  funds  in  ke^ 
Ing  them  on  hand  after  th^  should  have 
been  paid  out  on  warrants  and  demands 
which  were  due.  The  treasurer  has  no  way 
of  knowing  when  legal  demands  will  be  made 
upon  the  funds  within  his  keeping,  and  It  la 
his  duty  to  keep  them  available  at  all  times. 

Rule  270  In  Greenhood  on  Public  Policy  is 
as  follows:  "Any  contract  by  whk:h  puUle 
office  Is  to  be  used  for  private  gain  Is  void." 
And  this  role  is  well  sustained  by  the  au- 
thorities. The  question,  of  course.  Is  wheth- 
er this  case  falls  within  the  rule.  Under  this 
rule,  Baldwtai  v.  Coburn,  39  Yt  411,  is  cited. 
In  that  case  A.  was  appointed  commlsdoner 
of  liquors  for  a  county,  and  had  the  power 
to  f^ipolnt  10  agents.  He  appointed  B.  agent 
for  the  town  of  F.,  and  B.  agreed  to  buy  of 
A.  all  the  llqnors  needed  to  supply  said  town, 
and  0.  and  D.,  by  bond,  agreed  that  he 
would  do  so.  The  court  held  that  the  law 
contemidated  that  the  agent  should  buy  with- 
out trammels  wlUi  reference  to  the  pnUic 
interest  only,  and  held  the  bond  voM.  It 
cannot  be  said  under  the  allegations  In  this 
answer  that  the  treasurer  here  selected  a 
bank  which  was  to  be  the  depository  of  the 
public  funds  untramnieled,  and  without  a 
personal  Interest;  for  the  very  object  of  the 
contract  which  the  answer  alleges  was  en- 
tered into  was  to  Influrace  the  action  of  the 
county  treasurer  In  his  selection  of  banks. 
And  such  influence  Is  pleaded  as  forming  the 
consideration  upon  which  the  contract 
should  be  sustamed.  Mr.  Pomeroy,  In  bis 
work  on  Equity  Jurisprudence,  in  discussing 
this  question,  traces  first,  under  the  ban  of 
the  law,  contracts  made  tot  the  purpose  of 
unduly  controlling  or  affecting  offlclal  con- 
duct, and  says  (section  036):  *'AI1  agree- 
ments directly  or  Indirectly  jHVventlng  or 
controlling  the  due  administration  of  Jua- 
tice  are  opposed  to  the  universal  and  most 
elementary  principles  of  public  policy.  What- 
ever be  their  form  and  Immediate  purpose, 
and  however  innocent  may  be  the  motives 
of  the  parties,  Iney  are  plainly  invalid."  The 
authorltfes  are  gro\u>cd  In  the  notes  and  the 
text,  and  this  cose  falls  squarely  wltbln  the 
rule  announced  by  many  of  them,  which  In- 
<-lndes  contracts  for  third  persons,  stlimlat- 
Ing  for  their  Influence  In  procuring  offlclal 
aduilnistrative  acts  to  be  done.  The  rule  Is 
thus  announced  by  Blsh.  Cont  {  500:  "Any 
contract  between  an  officer  and  a  private 
IM-rson  by  which  the  former  undertakes  to 
do  anything  of  official  duty,  rl^t  or  wrong. 
In  accord  with  such  duty  or  contrary  to  It, 
Is  In  a  greater  or  less  degree  an  obstruction 
to  the  unbiased  exeiTlse  of  hJs  office,  even 
Where  It  does  not  influence  blm  corruptly. 
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TtaerefioTft  ft  Is  rotd.**  If  there  vei«  no  ao- 
thoritles  upon  this  proposition,  as  a  matter 
of  first  Impression  It  would  seem  to  us  that 
the  defense  pleaded  here  shows  a  contract  In 
violation  of  public  policy,  and  Is  Toid,  and 
therefore  fonns  no  basis  for  an  extension  of 
time,  whether  executory  or  executed.  The 
judgment  will  be  afllnned. 

SCOTT,  C.  J.,  and  ANDERS,  BEAVIS*  and 
GORDON,  JJ.,  concur. 


SHEAFB  T.  CITY  OP  SEATTLE. 
(Supreme  Court  of  Washincton.  Dec.  18,  ISffl^ 

MoaiCIPAI.  ConrOEATIOSIS— iMPROTIHBSm— GoM- 

rooMUB  WITH  Abuttikb  Ownbrs — y±' 
LI  DiTT—CuiHS— Limitations. 

1.  A  city  having,  at  the  expense  of  abutting 
ewnen,  made  ao  improTement  which  could  hare 
been  madp  at  tbe  expense  of  the  ^eiieral  fund, 
may  accept  lesa  from  the  owners  ttiao  the  amount 
originallj  assessed,  and,  if  the  special  fund  cre- 
ated to  pay  tbe  expense  proves  inadequate  to 
fDlIy  meet  warrants  drawn  upon  It,  the  city  Is 
liable  for  tbe  difference. 

2,  The  proTision  of  the  Seattle  charter  which 
reqairea  claimi  to  be  nresented  within  six  months 
applies  only  to  damages  arising  In  tort 

Appeal  from  superior  court.  King  county; 
B.  Jy.  Benson,  Judge. 

Action  by  C.  M.  Sheafe  against  the  dty  of 
Seattle.  nalntltC  had  Judgment  and  defend- 
ant m>peal8.  Affirmed. 

John  K.  Brown  and  F.  B.  Tipton,  for  ap- 
peilmnt    CUse  ft  King,  for  respondent. 

GOBDON,  J.  This  was  an  action  to  re- 
cover upon  a  warrant  Issued  upon  a  special 
fund  created  to  pay  the  expense  of  grading 
a  street.  Tbe  complaint  alleges  that,  after 
tbe  completion  of  tbe  Improvement,  tbe  city 
compromised  with  the  various  owners  of 
property  abutting  on  said  street,  and  ac- 
cepted from  them  amounts  less  than  the 
sums  assessed  against  such  property,  In 
consequence  whereof  the  special  fund  upon 
which  plaintiff's  warrant  was  drawn  was 
Insufficient  to  pay  the  same.  A  demurrer 
to  tbe  complaint  was  overruled,  and  as  an 
offlrmative  defense  the  city  set  up  that  the 
claim  upon  which  plaintiff  sued  was  not  pre- 
sented to  the  city  council,  or  filed  with  the 
clerk,  within  ^  months  after  the  time  when 
the  claim  for  damages  accrued.  A  demur- 
rer to  the  affirmative  defense  was  sus- 
tained, and  Judgment  entered  for  tbe  plain- 
■tlff  on  the  trial,  and  it  Is  ^m  that  Judg- 
ment  that  this  appeal  Is  taken.  But  two 
errors  are  assigned:  First,  the  overruling 
of  the  demurrer  to  the  complaint;  second, 
the  sustaining  of  the  demurrer  to  the  af- 
firmative defense  In  the  answer.  In  sup- 
port of  the  first  assignment  It  Is  urged  that 
the  citj-  was  without  power  to  compromise 
with  the  property  owners,  or  to  accept  less 
than  the  sums  assessed  against  the  prop- 
erty, that  the  attempted  compromise  was 
eiP.-25 


and  la  ultra  vires,  and  that  tSie  balance  can 
EtlH  be  collected.  We  cannot  agree  with 
this  iMisItlon.  Tbe  city  council  bad  au- 
thority, in  the  first  Instance,  to  make  the 
improvement  at  the  expense  of  the  general 
fund  of  the  city,  or  of  tbe  owners  of  tbe 
property  abutting  tbe  improvement;  and  the 
whole  question  as  to  the  method  of  paying 
the  cost  of  the  improvement  or  appoitlon- 
Ing  It  was  with  tbe  council.  The  case 
differs  from  that  In  which  liability  is  sought 
to  be  established  upon  the  ground  of  neg- 
lect and  faUure  to  act  Here  the  right  to 
recover  la  based  upon  an  afflrmatlve  act; 
and  the  council,  having  the  power  to  deter- 
mine what  portion  of  the  expense  a  par- 
ticular piece  of  property  should  bear,  might 
welt  compromise  and  accept  from  tbe  owner 
a  less  sum  than  that  originally  assessed 
against  his  property.  No  prejudice  to  the 
warrant  holder  results  therefrom.  The  ef- 
fect of  it  Is  merely  to  make  the  city  liable 
for  the  difference,  and  this  is  what  tbe 
council  might  Iiave  done  In  the  first  In- 
stance. The  demurrer  to  tbe  complaint  was 
properly  overruled.  Nor  do  we  think  that 
tbe  plaintiff  was  required  to  file  with  the 
clerk  of  the  ctty,  or  present  to  the  council, 
a  statement  of  his  claim.  Tbe  provision  of 
the  city  charter  which  requires  that  course 
relates  to  claims  for  damages  arising  In 
tort  The  Judgment  was  right,  and  It  Is 
affirmed. 

ANDEBS.  DUNBAB,  and  BBAYIS,  J3., 
concur. 

HOFFMAN  T.  AMERICAN  FOUNDRY  CO. 

<Supreme  Court  of  Washington.   Dec.  13,  1897.) 

PlTKOTIVB  UaCHINBBT  —  COHTRIBDTOaT  NbGU- 
OBHOB. 

1.  The  obligation  of  the  master  to  fnmisb  to 

the  servant  reosonably  safe  machinery  and  appli- 
ances with  which  to  work,  and  that  of  the  serv- 
ant to  exercise  care  to  avoid  injury,  are  recipro- 
cal, and  the  duty  of  each  Is  measured  by  the 
standard  of  ordinary  care. 

2.  An  employer  who  uses  machinery  which  Is 
in  common  and  ordinary  use  in  his  line  of  buai- 
neaa  cannot  be  beld  liable  for  an  injury  to  his  em- 
ploys which  might  have  been  prevented  by  the 
use  of  different  machinery. 

3.  Where  there  are  two  methods  by  which  a 
service  may  be  performed,  one  perilous  and  the 
other  safe,  an  employ^  who  voluatarily  chooses 
the  perilous  rather  than  the  safe  one  cannot 
recover  for  an  injury  thereby  sustained. 

4.  In  an  action  for  personal  injuries,  an  em- 
ploy 6  showed  that  a  machine  was  provided  with 
a  shaft,  supported  by  two  brackets,  and  had  upon 
either  end,  inside  the  brackets,  a  collar.  Each 
collar  was  held  in  place  by  means  of  a  set  screw, 
the  bead  of  which  projected  five^ightliB  <k  an 
inch.  Collars  and  set  screws  of  similar  pattern 
wore  in  common  nse  on  such  machines,  mie 
belt  upon  the  pulley  slipped  off  while  the  ma- 
chinery wns  in  motion,  without  defect  of  pulley 
or  belt  Plaintiff  attempted  to  replace  the  l>elt 
but  it  caught  on  the  screw,  and  he  was  Injured. 
Held,  that  the  machine  owner  was  not  neglignit 
in  not  putting  tbe  collar  outside  the  brackets, 
and  in  not  countersinking  the  set  screws,  even 
though  the  shaft  would  have  been  safer  if  thus 
constructed. 
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5.  The  plaintiff  wai  negligent  In  attempting  to 
pnt  on  the  belt  wltliout  stopping  the  machineiy. 

Appeal  from  superior  conrt.  Fierce  county; 
J.  A.  Williamson.  Judge. 

Action  by  ChaileB  A.  HoflTnum  against  the 
American  Foundry  Company.  Judgment  for 
plainUff.    Defendant  appeals.  Reversed. 

Crowley  St  Grosscup  and  P.  C,  Sullivan,  for 
appellant.    George  W.  Fogg,  for  respondent 

GORDON,  J.  TUB  acUon  was  brought  to 
recover  damages  for  personal  Injuries  sus- 
tained by  plaintiff  while  employed  as  a  work- 
man in  defendant's  foundry.  At  the  time  of 
the  injury,  respondent  was  engaged  in  oper- 
ating machinery  for  breaking  old  iron  car 
wheels.  A  portion  of  the  machinery,  con- 
sisting of  a  shaft,  was  run  1^  a  belt  about 
30  feet  in  length,  passing  over  the  outside  of 
a  pulley.  This  shaft  and  pulley  ran  very 
rapidly,  making  about  500  revolutions  per 
minute.  It  was  supported  by  two  Iron  brack- 
ets about  8  feet  apart,  attached  to  the  wall. 
Two  iron  collars  and  set  screws  were  placed 
on  the  shaft.  Inside  the  bracket,  for  the  pur> 
pose  of  preventing  lateral  movement  of  the 
shaft  These  collars  were  fastened  by  means 
of  steel  set  screws  (one  on  each  collar),  the 
heads  of  which  projected  flve-elghths  of  an 
inch.  On  the  21st  of  July,  1806,  while  the 
machinery  was  in  motion,  this  belt  slipped 
off  the  right  end  of  the  pulley,  and  fell  be- 
tween the  pulley  and  the  right-hand  brack- 
et. The  pulley  was  about  10  feet  from  the 
floor.  Respondent  ascended  a  ladder,  took 
hold  of  the  belt  about  a  foot  below  the  shaft, 
and.  In  attempting  to  lift  It  upon  the  pulley, 
the  belt  was  caught  between  the  pulley  and 
the  bracket  on  the  head  of  the  set  screw,  and 
wound  about  the  shaft  and  the  left  arm  of 
respondent,  throwing  him  violently  to  the 
floor;  resulting  in  the  loss  of  the  arm,  and 
in  other  Injuries.  The  negligence  alleged  In 
the  complaint  may  be  said  to  be  the  use  of 
defective  machinery,  and  the  negligent  ad- 
justment thereof.  The  plaintiff  had  been  at 
work  In  the  same  capacity  for  the  defendant 
about  four  months,  In  all,  prior  to  the  time 
of  the  accident  The  answer  alleges  that  the 
Injuries  were  occasioned  solely  by  the  care- 
lessness and  contributory  negligence  of  the 
plaintiff  in  handling  and  managing  the  ma- 
chinery; that  the  machinery  itself  and  appli- 
ances were  exposed  and  visible  to  plaintiff, 
and  safe  for  the  purposes  intended;  that 
plaintlflC  had  ample  opportunity  to  examine 
the  same,  to  understand  the  workings  there- 
of, and  undertook  the  risk  In  connection  there- 
with, as  a  part  of  his  employment  The  trial 
resulted  in  a  verdict  and  judgment  for  the 
plalntlfiT  In  the  sum  of  $4,000,  from  which  the 
defendant  has  appealed. 

The  gist  of  the  action  Is  negligence,  and,  to 
entitle  respondent  to  a  recovery,  negligence 
must  be  shown.  Respondent  contends  that 
by  placing  the  collar  and  set  screw  inside,  in- 
stead of  outside,  the  bracket  supporting  the 


shaft,  and  falling  to  countersink  the  set 
screw,  the  construction  was  faulty,  and  the 
machine  rendered  highly  dangerous.  But  the 
Injury  resulted,  not  from  any  defect  In  the 
machinery,  but  from  the  attempt  to  replace 
the  belt  while  the  shaft  was  revolving  with 
great  rapidity,  and  It  Is  not  contended  that 
the  belt  left  the  pulley  because  of  any  defect, 
either  of  the  pulley  or  belt.  There  was  evi- 
dence tending  to  show  that  the  method  adopt- 
ed by  respondeot  to  replace  the  belt  would 
have  been  safe  enough,  had  there  been  noth- 
ing under  the  belt  between  the  bracket  and 
the  end  of  the  pulley  but  the  smooth  shaft; 
but  It  was  rendered  extremely  dangerous  and 
perilous  by  reason  of  the  collar  and  project- 
ing set  screw,  and  the  only  safe  and  proper 
course  to  pursue  in  order  to  replace  the  belt 
under  the  circumstances,  would  iiave  been  to 
notify  the  engineer  to  stop  or  slow  down  the 
engine.  It  was  not  claimed  that  there  was 
any  defect  In  the  machinery  Itself,  but  that  it 
was  rendered  dangerous  by  reason  of  the 
projecting  set  screw,  and  In  that  respect  It 
could  have  been  rendered  safer  by  counter- 
sinking the  screw,  or  placing  the  collar  on 
the  outside  of  the  bracket  supporting  the 
shaft.  It  is  the  duty  of  the  master  to  fur- 
nish to  the  servant  reasonably  safe  tools,  ma- 
chinery, and  appliances  with  which  to  work, 
and  It  Is  the  servant's  duty  to  exercise  due 
care  to  avoid  Injury.  These  duties  are  re- 
ciprocal, and  exist  by  implication  based  upon 
the  contract  of  employment.  The  implied 
duty  of  each  Is  measured  by  the  standard  of 
ordinary  care.  The  law  Is  well  settled  that 
the  master  discharges  his  duty  when  he 
provides  machinery  that  is  of  ordinary  char- 
acter and  reasonably  safe.  He  Is  not  re- 
quired to  provide  the  newest  and  best.  Em- 
ployers are  not  Insurers,  and  the  law  rec- 
ognizes that  absolute  safety  Is  imattalnable. 
They  are  liable  for  the  results  of  their  negli- 
gence, and  not  for  the  dangers  necessarily 
connected  with  the  service.  The  risks  Inci- 
dent to  the  employment  are  assumed  by  the 
I>er8on  accepting  such  employment;  and  In 
the  absence  of  statutory  provision  prescribing 
the  kind  or  character  of  machinery  to  be 
used,  or  regulating  the  manner  of  its  use,  an 
employer  who  uses  machinery  which  Is  in 
common  and  ordinary  use  In  the  line  of  busi- 
ness In  which  he  Is  engaged  cannot  be  held 
liable  for  an  accident  which  might  have  heen 
prevented  by  the  use  of  different  machinery. 
Titus  V.  Railroad  Co.  (Pa.  Sup.)  20  Atl.  517; 
Railway  Co.  v.  Husson,  101  Pa.  St  1;  Hicks 
V.  Cotton  Mills  (S.  C.)  17  S.  E.  509;  Wormell 
V.  Railway  Co..  7»  Me.  397.  10  Atl.  4»;  Rail- 
road Co.  V.  Sentmeyer,  92  Pa.  St  276.  In 
Kugiue  Works  v.  Nuttall  (Pa.  Sup.)  13  Atl. 
65.  the  court  say:  "Tlie  test  Is  general  use. 
Tried  by  this  test,  the  saw  of  the  defendant 
Is  such  a  one  as  the  company  had  a  right  to 
use,  because  it  is  such  as  Is  commonly  used 
by  mill  owners."  In  Titus  v.  Railroad  Co., 
supra  (one  of  the  best-considered  cases  on 
the  subject  which  we  have  been  able  to  find), 
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It  Is  Bald:  "No  man  Is  beU  1^  law  to  a  blgfa- 
er  degree  of  akiU  than  the  fair  average  of  his 
profession  or  trade,  and  the  standard  of  dne 
care  Is  the  conduct  of  the  average,  prudent 
man.  The  teat  of  n^Ugence  In  employers  Is 
the  same;  and,  however  strongly  they  may 
lie  convinced  that  there  Is  a  better  or  less 
dangerous  way,  no  jury  can  be  permitted  to 
say  that  the  usual  and  ordinary  way,  com- 
monly adf^ted  by  those  In  the  same  bosl- 
nesa.  Is  a  negl^ent  way,  for  which  liability 
shall  be  Imposed."  The  evidence  In  this  case 
showB— and  the  fact  Is  not  disputed— that  ma- 
chinery of  the  character  under  consideration 
<referrtDg  more  particularly  ta  the  collars 
and  set  screws)  is  in  common  use  in  found- 
ries, and  in  other  like  shops.  Assuming, 
then,  that  the  effort  of  the  respondent  to  re- 
place the  bdt  while  the  sluft  was  In  ra[dd 
motion  would  have  been  safe  had  the  set 
screw  not  projected,  or  If  the  collar  had  been 
on  the  outside  of  the  braclcet,  aud  assuming 
that  respondent  was  in  Ignorance  of  their 
actual  condition  or  location,  was  he  JnatlQed 
in  assuming  that  there  was  no  projecting  set 
screw,  or  that  the  collar  was  outside  the 
bracket?  What  right  had  he  to  assume  any- 
rhing  of  the  Idnd?  If  the  conditions  in  these 
respects  were  such  as  commonly  exist  in 
other  shops  and  foundries  where  like  ma- 
chinery Is  operated,  then  we  think  It  must 
be  conceded  that  plaintiff  was  himself  negli- 
gent. In  attempting  to  replace  the  belt  under 
such  circumstances.  He  had  no  right  to  as- 
amne  that  the  shaft  was  smooth,  and  that 
there  was  no  projecting  set  screw,  or  no  col- 
lar Inside  the  bracket.  All  machinery  is 
more  or  less  dangerous,  and  It  becomes  the 
duty  of  persons  connected  therewith  to  fa- 
miliarize and  acquaint  themselves  with  the 
dangers  Incident  thereto.  The  work  in  which 
respondent  was  engaged  did  not  involve  any 
special  risk,  of  which  It  became  appellant's 
duty  to  Inform  him.  The  collar  and  set 
screw  were  In  plain  sight  when  the  machin- 
ery was  not  in  action,  and  It  Is  wellnigh  In- 
conceivable that  respondent  could  have  work- 
ed around  the  machinery  for  four  months 
without  knowing  tts  actual  condition.  He 
had  no  right  to  act  on  the  bare  supposition 
that  different  conditions  existed,  and  tliat 
machinery  and  appliances  In  common  use  In 
the  same  branch  of  business  elsewhere  were 
not  in  use  where  he  was  employed.  In  the 
exercise  of  ordinary  care  and  prudence,  he 
should  either  have  ascertained  the  facts,  or 
pursued  a  course  known  to  be  safe.  In  a  case 
Tery  similar  to  the  present  one  this  court  has 
said:  "Men,  when  they  are  working  around 
dangerous  mnehlnery,  must  notice.  Their  fac- 
ulties and  senses  are  given  them  for  the  pur- 
pose of  self-preservation,  and  they  must  exer- 
cise them  to  a  reasonable  extent.  •  •  •  The 
dangers  in  this  Instance  were  apparent,  and 
the  law  is  well  settled  that  an  employ^,  when 
be  assumes  bis  employmeut,  takes  the  risk 
of  all  apparent  danger.  This  was  the  doc- 
trine announced  by  this  court  In  Week  v. 


Hill  Co.,  3  Wash.  St  629.  29  Pac.  216,  and 
Jennings  v.  Motor  Go,  7  Wash.  275,  34  Pac 
937,  and  is  the  doctrine  ot  ctHnmon  justice 
and  right  between  employer  and  emt^y^, 
and  the  doctrine  ftf  omunon  sense."  Olsmi 
V.  Lumber  Co.,  9  Wash.  500,  37  Pac.  679. 
See,  alao.  Beach,  C^tilb.  Neg.  138;  Wormell 
V.  Railway  Co..  aupra;  BaUey,  Maat  Liab. 
(1st  Ed.)  p.  169;  Nelson  v.  Sandford  Mills 
(Me.)  36  AtL  79;  RusseU  t.  TUlotaon,  140 
Mass.  201,  4  N.  £.  231. 

In  thia  case  the  silppliv  of  the  tielt  from 
the  pulley  was  not  due  to  the  condition  of  the 
set  screw,  or  to  the  location  of  the  collar 
upon  the  shaft,  or  to  any  defect  In  the  ma- 
chinery Itself.  As  already  stated,  the  injury 
was  due  to  the  respondent's  effort  to  replace 
the  belt.  There  were  two  methods  by  which 
this  could  have  been  done,  one  of  which  was 
perfectly  safe,  and  the  other  beset  with  peril 
and  danger.  The  rule  Is  wdl  settled  that 
where  there  are  two  methods  fay  which  a 
service  may  be  performed,  one  perilous,  and 
the  other  safe,  an  employfi  who  voluntarily 
chooses  the  perilous  rather  than  the  safe  one 
cannot  recover  for  an  Injury  therein  sustain- 
ed. Bailey,  Mast  Llab.  supra,  p.  161,  and 
authorities  cited.  Upon  the  entire  record.  It 
appears  to  us  that  plaintiff  has  no  cause  of 
action  In  law  upon  the  facts  relied  niton,  that 
the  request  of  the  appellant  for  a  direction 
of  the  verdict  should  have  been  granted,  and 
that  the  verdict  Is  contrary  to  law  and  to  the 
evidence;  and  the  judgment  must  be  re- 
versed and  the  cause  remanded,  with  direc- 
tion to  the  lower  court  to  dismiss. 

SCOTT,  G.  J.,  and  DUNBAB,  ANDERS, 
and  BEAVIS,  JJ.,  concur. 


McDonald  et  al.  v.  lewis  et  aL 
(Snpreme  Court  of  Washington.  Dec.  16, 189T.) 
Award— Srttiko  Abidk. 
An  arbitration  will  lie  set  aside  where  the 
arbitrators,  because  of  altercBtion  between  the 
partieB.  refused  to  allow  them  to  appear  and  to 
give  evidence,  and  ttierefore  did  not  properly  in- 
form themselves  as  to  the  nutters,  though  It 
was  not  charged  that  the  arbitrators  acted  fraud- 
oiently. 

Appeal  from  superior  court.  King  county; 
Wllllftm  Hickman  Moore,  Judge. 

Action  by  D.  McDonald  and  others,  against 
Nellie  Lewis  and  another.  Judgment  for 
plaintiffs,  and  defendant  liewis  appeals.  Af- 
firmed. 

Smith  &  Cole,  for  appellant  Brinker, 
Jones  iSs  Richards,  for  respondents. 

SCOTT,  C.  J.  The  plaintiffs  contracted 
with  appellant,  Lewis,  to  erect  a  three-story 
stone  and  brick  building  for  her.  The  build- 
ing was  completed,  aud  a  disagreement  arose 
between  the  parties  with  reference  to  the 
amounts  due  for  materials  and  extra  work 
relating  to  certain  changes  in  the  plans  and 
specifications,  for  delay  in  completing  the 
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building,  and  In  relation  to  the  manner  of 
paj^ent,  etc.  Arbitrators  were  chosen  by 
the  parties  ander  the  contract  for  the  pur* 
pose  of  settling  the  matters  In  dispute.  An 
arbitration  was  had,  but  the  plaintiffs  re- 
fused to  be  bound  by  their  decision,  and 
thereafter  filed  liens  for  extra  work  and  ma- 
terial, and  brongfat  this  action  to  set  aside 
the  award  and  foreclose  the  liens.  Tbe  de- 
fendant Lewis  has  appealed  fr<»n  the  Judg- 
ment in  their  favor. 

It  Is  flrst  contended  that  the  court  Improp- 
erly set  aside  the  decision  of  the  arbitrators. 
It  was  not  contended  by  the  plaintiffs  upon 
the  trial  that  the  arbitrators  acted  fraudu- 
lently. It  is  claimed  that  the  award  wa^ 
unfair  and  unjust  to  the  plaintiffs,  and  was 
based  npon  an  Imperfect  and  Insufficient  an- 
derstandlng  by  tbe  arbitrators  of  the  mat- 
ters In  controTersy,  and  that  they  did  not 
undertake  to  Inform  themselves  thereof,  but, 
on  the  contrary,  refused  the  plaintiffs  a  hear- 
ing. It  appears  that  the  arbitrators  acted, 
in  deciding  the  matters  In  dispute,  substan- 
tially on  the  contract,  plans,  and  speclflca- 
tlons  originally  mtered  into,  by  comparing 
what  the  contract  called  for  with  tbe  struc- 
ture as  ccHUideted.  It  also  appears  that  said 
contract,  plans,  and  Qieclficationa  were,  by 
agreement  of  tbe  parties,  changed  in  a  num- 
ber of  respects  daring  tbe  progreu  of  the 
erection  of  the  building,  and  of  these  mat- 
ter! the  arbitrators  bod  no  knowledge  In 
some  Instances,  and  but  an  Imperfect  knowl- 
edge In  otheiB,  It  appears  that,  upon  the 
morning  of  the  day  upon  wblcb  tine  arbitra- 
tion was  had,  one  of  the  plaintiffs  was  pres- 
ent with  the  arbitrators,  and  also  one  Lewis, 
the  son  of  tbe  aKWllant,  who  acted  as  her 
agen^  and  that  they  got  into  some  altwca- 
ticm  rttpecting  the  matters  In  controversy; 
whereupon  they  wen  informed  by  the  arbi- 
traton  that  they  contd  get  along  better  with- 
out them,  and  they  were  directed  to  leave, 
which  they  did.  One  of  the  contentions  of 
the  appellant  is  that  the  arbitrators  were 
Justified  in  refusing  to  hear  the  parties  In 
consequence  of  their  quarreling.  But  it  does 
not  appear  that  tbe  conduct  of  tbe  parties 
was  such,  or  tbe  altercation  so  serious,  that 
they  could  not  bare  been  heard  to  state  tiielr 
respective  dalms.  Later  In  the  day,  one  of 
the  plaintiffs  appeared  again  before  the  arbi- 
trators, and  was  not  given  a  hearing  or  an 
opportunity  to  be  heard,  but  was  told  to  go 
away,  and  Informed  that  Lewis  had  been 
there,  and  they  had  sent  him  away;  and 
the  arbitrators  concluded  their  hearing,  and 
rendered  their  decision.  Plaintiffs  immedi- 
ately objected  to  It,  and  proceeded  as  stated. 

We  are  of  the  opinion  that  the  action  of 
the  court  In  setting  aside  the  awaM  should 
be  sustained.  While  it  is  not  shown  that 
the  arbitrators  intended  to  act  nnralrly  In 
the  matter.  It  clearly  appears  that  they  were 
not  sufllc'tently  Informed  In  the  premises,  and 
that  the  same  was  not  due  to  any  nefsligence 
or  misconduct  upon  the  part  of  the  plaintiffs. 


'  It  appears  from  the  testimony  that  a  dlCTer- 
ent  decision  would  have  been  reached  with 
respect  to  a  number  of  Items  If  tbe  arbitra- 
tors had  been  fully  Informed  of  the  agreed 
changes;  and  the  award  based  upon  such 
premises  was  an  unfair  one,  and,  having 
been  promptiy  objected  to  by  the  pialntiCTs, 
should  not  be  allowed  to  stand. 

The  appellant  contends  that,  because  the 
plaintiffs  delayed  nearly  tbe  full  period  of 
time  before  commencing  their  action  to  fcHre- 
ciose  the  liens,  they  should  be  held  est(Vped 
from  recovering  in  this  action;  but  as  they 
objected  to  the  award  without  delay,  and  at 
no  time  acquiesced  therein,  this  contention 
should  not  be  sustained 

It  is  further  contended  by  tbe  appellant 
that  the  court,  after  setting  aside  the  award, 
«rred  In  Its  findings  with  respect  to  a  num- 
ber of  items  In  controvert  which  were  al- 
lowed to  the  plaintiffs.  Tbe  court  allowed 
some  claims,  and  disallowed  others,  In  favor 
of  tbe  respective  parties;  and  tbe  aggr^ate 
of  Its  allowance  to  the  plaintiffs  exceeded 
the  amount  awarded  them  by  the  arbitrators 
by  several  hundred  dollars.  We  deem  It 
unnecessary  to  set  forth  the  Items  in  con- 
troversy m  detail,  and  tbe  evidence  bearing 
upon  each.  We  have  read  tbe  entire  evi- 
dence, and  considered  the  {mints  argued,  and 
do  not  think  that  enou^  is  shown  to  war- 
rant us  in  modl^lng  or  changing  the  respee- 
tive  amounts  allowed.  Affirmed. 

DUNBAB,  AXDBRS,  OOBDON,  and  B1EA< 
VIS,  JJ.,  concur. 


SHUET  T.  ADAIB. 
(Supreme  Court  of  Washington.   Dec.  6,  1807.) 
NoTBB— Liability  or  Partiss— Oral  Trstimokt. 

1.  Evidence  of  an  agreement  between  the 
maker,  the  payee,  and  tbe  indorser  of  a  note, 
that  the  payee  shall  look  to  the  indorser  tor  pay- 
ment, and  not  to  the  maker.  Is  not  admlsBlble  to 
exonerate  the  maker  from  reaponsibUity,  In  the 
absence  of  fraud,  and  when  the  note  on  its  face 
does  not  reveal  any  agency  on  die  part  of  the 
maker  for  the  indoraer. 

2.  When  a  payee  sues  on  a  note,  he  can  elect 
which  of  the  parties  liable  thereon  he  will  pro- 
ceed against;  and  tbe  maker  has  no  ri^t  to  a 
delay,  that  he  may  make  the  indorsers  parties. 

3.  An  unexecuted  agreement,  made  without 
consideration,  between  tbe  matcer,  tbe  payee,  and 
tbe  iDclorser  of  a  note,  that  the  payee  shall  ac- 
cept the  note  of  the  indoraer  for  the  original 
note,  is  do  defense  to  an  action  by  the  payee 
against  tbe  maker  on  tbe  original  note. 

4.  In  an  action  upon  a  note,  a  plea  of  a  want 
of  consideration,  which  shows  npon  its  face  that 
it  depends  upon  inadmissible  testimony  sought 
to  be  introduced  under  the  same  pleadings,  falls 
with  the  testimony  upon  which  it  rests,  and 
hence  is  demurrable. 

Appeal  from  superior  court,  King  county; 
B.  D.  Benson,  Judge. 

Action  by  B.  O.  Bhuey  against  George  B. 
Adair.   Judgment  for  plaintiff.  Defendant 
peals.  Affirmed. 
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HeOutdwcm&ailUam,  for  appelant  Ollse 
&  King,  for  respondent 

DUNBAB,  J.  The  appellant  executed  to 
the  Seattle  SaTlngs  Bank  the  ft^wlng  note: 
"2,000.00.  SeatUe,  Wash.,  May  etb.  1882. 
One  year  after  date,  wlthoat  grace,  for  ralne 
recelred,  I  promise  to  pay  to  the  <a6er  of  the 
Seattle  SaTlngs  Bank,  at  the  banking  bouse 
of  said  bank.  In  the  city  of  Seattle,  the  sum 
of  two  thousand  dollars,  with  Interest  at  ttie 
rate  of  ten  per  cent  per  annqm»  payable 
semiannually,  from  date  hereof  nntll  paid. 
And,  If  suit  shall  be  commenced  tot  the  re- 
covery of  any  amount  due  upon  this  note.  I 
agree  to  pay  an  attorney's  fee  of  fifty  dol- 
lars. Geo.  B.  Adolr.  P.  O.  Address,  OUy. 
Ho.  230.  Due  May  6th,  189a"  llils  note  was 
diBcoxmted  by  the  bank  to  Ballard,  Rlne- 
hart  Holmes  &  Robertson;  and  the  proceeds 
thereof,  the  sum  of  $2,000,  were  paid  by  the 
bank  to  the  abore-named  parties.  In  course 
of  time,  after  the  maturity  of  the  note,  the 
bank  sued  the  appellant,  the  maker  of  the 
note.  The  essential  parts  of  the  amended 
answer  were  as  follows:  "(3)  That  at  the 
time  said  note  was  so  discounted  as  afore- 
said, and  In  consideration  thereof,  and  of  the 
payment  of  the  said  proceeds  to  them,  said 
Ballard,  Rlneluu*t.  Holmes  &  Robertson 
agreed  to  and  with  said  bank  and  this  de- 
fendant that  they,  the  said  Ballard,  Rine- 
hart,  Holmes  &  Robertson,  would  within  a 
few  days  thereafter  take  up  the  said  note, 
and  pay  the  amount  thereof  to  said  bank. 
(4)  That,  at  and  bef<H%  the  discount  of  said 
note  as  aforesaid,  said  bank  well  knew  that 
the  same  was  made  and  executed  by  the  de- 
fendant so  as  aforesaid  for  and  In  behalf  of 
said  Ballard,  Rinehart,  Holmes  &  Robert- 
son, and  not  otherwise,  and  that  the  proceeds 
thereof  were  to  be  used  by,  and  for  the  sole 
benefit  of,  the  said  Ballard,  Rinehart,  Holmes 
A  Robertson,  and  that  It  was  discounting  the 
same  for,  and  for  the  sole  benefit  of,  the 
said  Ballard,  Rinehart,  Holmes  Sc  Robertson, 
and  the  said  defendant  received  no  part  of 
the  consideration  thereof.  And  the  said 
bank  then  and  there  agreed  to  and  with  de- 
fendant and  said  Ballard.  Rinehart,  Holmes 
&  Robertson  that  It.  the  said  bank,  would 
look  to  the  said  Ballard,  Rinehart,  Holmes 
&  Robertson  for  the  payment  of  said  note, 
and  that  this  defendant  should  never  at  any 
time  be  held  by  said  bonk  liable  upon  or  for 
the  note  so  made  him  as  aforesaid,  nor  be 
called  npon  to  pay  the  same.  And  the  said 
bank,  pursuant  to  said  agreement,  has  never 
asked  said  def«idant  to  pay  said  note,  or 
any  part  thereof,  but,  on  the  contrary,  has 
at  all  times  held  the  said  Ballard,  Rinehart, 
Holmes  &  Robertson  liable  and  responsible 
to  It  to  pay  the  same,  pursuant  to  the  said 
agreement  so  made  as  aforesaid  when  said 
note  was  discounted  by  it.  (5)  That  there 
was  no  other  consideration  for  the  note  up- 
on which  this  action  Is  brought,  and  no  part 
thereof  was  zecelved  by  dsXendant,  or  any 


other  person  for  him,  as  la  hoKlnabove  stat- 
ed, all  of  which  was  wdil  known  to  said  bank 
at  and  before  it  dlseonnted  said  note.  (6) 
Defendant,  further  answering,  says  that 
since  he  so  made  and  executed  said  note  he 
has  frequently  demanded  of  said  Ballard, 
Rinehart,  Holmes  &  Robertson  that  they  pay 
and  take  up  the  said  note  so  made  by  the  de- 
fendant as  aforesaid,  and  that  they  frequent- 
ly promised  bim  they  would  do  so,  but  have 
neglected  to  carry  out  their  said  promise 
and  agreement  to  and  with  defwdant  and 
said  bank.  (7)  Defendant,  farther  answer^ 
ing,  says  that,  about  two  years  after  said 
bank  bad  so  discounted  said  note  as  afore- 
said, it,  said  bank,  entered  into  an  agree* 
ment  to  and  with  the  said  Ballard.  Rinehart. 
Holmee  &  Robertson  that  it  would  accept 
the  note  of  said  Ballard,  Rinehart,  Holmes 
&  Robertson  for  the  amount  of,  and  In  place 
of,  the  said  note  so  discounted  by  It  for  the 
said  Ballard,  Rinehart,  Holmes  ft  Robertson 
as  aforesaid,  and  that  the  said  Ballard*  Rine- 
hart, Holmee  &  Robertson  thereupon  agreed 
to  and  wHh  said  bank  that  they  would  make, 
execute,  and  deliver  to  said  bank  their  note 
for  the  said  amount,  and  take  up  and  deliver 
to  defendant  said  note  so  discounted  for 
them." 

The  plalntUT  Interposed  a  general  demurrer 
to  the  said  affirmative  defense,  which  de- 
murrer was  sustained  by  the  court  Appel- 
lant, standing  npon  bis  answer,  moved  the 
court  for  an  order  to  bring  In  the  said  Bal- 
lard, Rinehart,  Holmes  A  Robertson  as  nec- 
essary and  proper  parties  to  this  action, 
which  motion  was  overruled  by  the  court; 
and  Judgment  was  entered,  as  prayed,  for 
plaintiff,  and  against  defendant.  From  such 
Judgment  an  appeal  is  taken  to  this  court 
So  that  it  will  be  seen  that  this  case  involves 
the  question  whether  an  agent  who  executes 
a  promissory  note  for  his  principal  can  In- 
troduce parol  evidence  to  exonerate  himself 
from  responsibility,  for  it  may  be  conceded 
that  paragraph  4  of  the  answer  is  sufficient 
to  raise  this  question.  It  is  contended  by  the 
appellant  that  the  authorities  sustain  this 
rule,  while  the  respondent  contends  that  the 
case  falls  squarely  within  the  rule  that  the 
terms  of  a  written  contract  cannot  be  con- 
tradicted by  parol  evidence.  Many  cases 
have  been  cited  by  the  counsel  for  appellant 
all  of  which  we  have  carefully  examined; 
and  it  must  be  said  that  upon  this  Important 
question  there  Is  at  least  an  apparent  con- 
flict of  authority,  and  the  expressions  of  dif- 
ferent courts  are  somewhat  bewildering. 
But,  while  there  were  expressions  used  by 
the  courts  in  some  of  the  cases  cited  by  the 
appellant  which  would  seem  to  sustain  his 
contention,  yet,  when  the  case  Itself  is  exam- 
ined, the  decision  In  most  of  them  will  be 
found  to  be  based  upon  a  state  of  facts  im- 
like  the  state  of  facts  disclosed  by  the  an- 
swer in  this  case;  and  most  of  them  fall 
within  one  of  the  three  following  principles, 
which  seem  to  be  well  established,  Tic:  fX> 
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Where  the  check  or  order  drawn  hy  the 
agent  discloses  the  principal;  (2)  where  there 
Is  enough  on  the  face  of  the  written  Instru- 
ment to  render  it  doubtful  whether  It  was 
the  Intention  to  bind  the  ogent  or  the  princi- 
pal; and  (3)  where  the  Instrument  was  to 
be  delirered  upon  the  taking  effect  of  some 
future  stipulated  condition,  and  It  has  been 
delirered  before  such  condition  Is  performed. 
In  each  case  parol  erldence  Is  admissible  to 
show  the  actual  contract;  as,  for  Instance, 
the  first  case  cited  b7  appelant,  yix.  Brock- 
way  T.  Allen,  IT  Wend.  40,  a  case  which  has 
been  cited  by  many  of  the  subsequent  cases, 
falls  within  the  first  rule  announced.  A  note 
was  given  by  the  trustees  of  the  First  Bap- 
tist Church  and  Society  of  the  Village  of 
Itrockport  This  society  was  Indebted  to  the 
plaintiff  for  materials  furnished  to  the  socie- 
ty, and  on  account  of  such  Indebtedness  the 
note  was  executed.  The  trustees  signed  the 
note  Individually,  adding,  "Trustees  of  Bap- 
tist Society."  In  that  case  It  was  held  by  the 
supreme  court  of  New  York  tliat  the  princi- 
pal was  bound,  and  not  the  agent,  but  the 
court  gives  as  the  reason  of  its  decision  that 
the  fact  of  the  aprency  substantially  appear- 
ed on  the  face  of  the  note.  In  Whitney  ▼. 
■\Vyman,  101  U.  S.  392,  there  are  some  ex- 
presslons,  as  we  have  before  indicated,  used 
by  the  court,  which,  if  applied  to  the  general 
proposition,  would  support  appellant's  con- 
tention; as,  for  instance,  that  the  question 
La  always  one  of  Intent,  and  the  court,  being 
untrammoled  by  any  other  consideration.  Is 
bound  to  give  it  efTect.  It  Is  also  said:  "The 
Intent  developed  Is  alone  material,  and  when 
that  Is  ascertained  It  Is  conchislve.  Where 
the  principal  Is  disclosed,  and  the  agent  Is 
known  to  be  acting  as  such,  the  latter  cannot 
be  made  personally  liable,  unless  he  agreed 
to  be  so."  The  whole  case,  however,  shows 
that  the  order  for  machinei-y  plainly  indicat- 
ed that  the  same  was  ordered  for  the  use  and 
benefit  of  the  company,  the  Prudential  Grand 
Haven  Fruit-Basket  Company.  As  In  the 
rase  above  mentioned,  the  agent's  name 
alone  was  signed  to  the  order,  but  to  it  was 
added,  "Prudential  Committee.  Grand  Haven 
Fruit-Basket  Company."  And,  while  It  Is 
true  that  these  words  are  merely  descriptlo 
peraonarum,  yet  It  brought  the  case  within 
the  rule  announced  above,  that  there  was 
snfflrient  on  the  face  of  the  order  to  disclose 
the  principal,  or  at  least  to  render  ambigu- 
ous the  meaning  of  the  order,  so  far  as  the 
responsibility  was  concerned.  In  Hill  v.  Ely, 
9  Am.  Dec.  376,  the  syllabus  of  the  case  was 
as  follows:  "In  an  action  by  an  indorsee 
against  the  indorser  of  a  note  In  blank,  parol 
evidence  la  admissible  to  show  that  at  the 
time  of  the  indorsement  the  indorsee  agreed 
that  he  would  not  have  recourse  upon  It 
against  the  indorser,  and  that  the  note  so  In- 
dorsed was  delivered  upon  that  express  con- 
dition." Tlie  court.  In  its  opinion,  says: 
"The  notes  of  Jabez  Lamb  were  drawn  In 
favor  of  William  Hill,  and  by  him  handed  to 


EUsha  Ely,  without  Indorsement.  Blisba 
Ely  then  said,  'Hltl,  you  must  Indorse  these 
notes,*  to  which  Hill  replied,  That  is  not  our 
understanding.'  EUsha  Ely  T«i]olned:  They 
are  made  payable  to  you.  How  will  yon 
convey  them  to  me?  Ton  must  Indorse  them, 
In  order  that  I  may  collect  them.'  William 
Hill  then  said.  'I  Indorse  them,  but  remem- 
ber, I  am  not  to  be  held  responsible  for  the 
payment  by  this  indorsement;*  and  Bllsha 
£ly  accepted  the  notes  on  that  condition." 
This  ease  was  e^clally  decided  by  the 
court  on  the  ground  of  actual  fraud,  and,  as 
will  be  readily  perceived  from  the  statement 
given  by  the  court,  the  transaction  was  ac- 
tually fraudulent;  and,  as  a  matter  of 
course,  the  defense  of  fraud  or  mistake  Is  al- 
ways available.  The  case  of  Mechanics* 
Bank  of  Alexandria  v.  Bank  of  Columbia,  5 
Wheat.  826,  was  a  case  where  there  was  an 
ambiguity  on  the  face  of  the  Instrument, 
which  was  a  check,  and  which  falls  within 
the  second  rule  supra.  The  court,  after  ar- 
guing this  case,  says,  "But  It  Is  enough  for 
the  purposes  of  the  defendant  to  establish 
that  there  existed,  on  the  face  of  the  paper, 
circumstances  ftom  which  it  might  reason- 
ably be  inferred  that  it  was  either  one  or  the 
other;*'  having  reference  to  the  question 
whether  It  was  the  check  of  the  party  who 
signed,  or  whether  the  check  was  given  for 
the  ben^t  of  the  bank.  MIchels  v.  Olm- 
stead,  14  Fed.  218,  Is  another  case  where  the 
want  of  the  happening  Of  some  future  condi- 
tion provided  for  was  pleaded  In  exoneration 
of  the  agent.  In  this  case  the  agreement 
stipulated  for  machinery  to  be  furnished  by 
the  plaintiff  to  the  defendant  at  specified 
prices,  and  the  defense  was  that  it  was  the 
understanding  at  the  time  the  contract  was 
niade  that  the  defendant,  who  had  signed 
the  contract,  was  not  to  be  held  liable  per- 
sonally  In  the  event  that  the  corporation  for 
which  the  machinery  was  ordered  was  not 
formed ;  but  the  court  recognlised  and  stated 
the  principle  that  "the  contract  read  In  evi- 
dence most  be  taken  to  set  out  the  whole  of 
the  agreements  of  the  parties,  and  no  change 
of  It  can  be  made  by  verbal  testimony  unless 
the  instrument  itself  shows  on  Its  face  that 
certain  matters  pertaining  to  It  are  left  un- 
determined; and,  when  this  Is  the  case,  tes- 
timony may  be  admitted  to  complete  the  con- 
tract, so  to  speak.*'  But  that  Is  an  entirely 
different  proposition  from  the  one  at  bar, 
where  the  conditions  of  the  contract  are  ab- 
solutely and  plainly  disputed,  and  one  de- 
fendant Is  Bonght  to  be  substituted  for  an- 
other without  any  future  conditions  agreed 
upon  not  having  been  complied  with,  and 
without  any  Indication  or  ambiguity  on  the 
face  of  the  note  OB  to  who  the  actual  payor 
was.  The  next  case  cited  (l>lx  v.  Akers,  30 
Ind.  431),  we  think,  has  no  bearing  on  the 
subject  in  controversy;  and  the  same  might 
lie  said  of  Rawllngs  v.  Fuller,  31  Ind.  2.'k>. 
It  simply  decides  that  "one  who  contracts 
merely  as  the  agent  ot  another,  and  baa  no 
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penonal  Interest  In  tbe  contract,  is  not  the 
trastee  of  an  express  tn»t,  wltbln  the  mean- 
ing i)t  tbe  Btatnte,  and  cannot,  under  tbe 
Code,  sne  on  such  contract  in  bis  own  name." 
Tbere  was  no  promise  to  pay  the  rent  here 
to  Fuller,  and  no  claim  of  title  wbaterer  tn 
Puller  to  the  propertr,  and  the  complaint  «c- 
presalT  stated  that  the  property  belonged  to 
Sarah  Floyd.  Small  Smith,  1  Denlo,  583, 
Is  another  case  of  fraud,  where  a  note  was 
Indorsed  under  an  agreement  that  it  ^ould 
not  be  deposited  untn  a  future  condition  bad 
been  compiled  with.  And  tiie  court  especial- 
ly found  that  It  was  clear  that  the  note  was 
dellrered  in  violation  of  the  agreement  on 
whldi  It  had  been  indorsed  by  the  defendant 
The  case  of  Kost  t.  Bender,  26  Mich.  515. 
simply  decides  that  "tbe  general  rule  that  a 
purchaser  from  a  Ixma  fide  holder  of  nego- 
tiable paper  takes  with  It  all  the  rights  of 
such  bolder,  whether  be  has  notice  of  any 
inflrmity,  as  between  the  original  parties,  or 
not,  is  subject  to  the  exception  that,  when 
the  payee  becomes  such  purcliaser,  be  takes 
it  subject  to  all  equities  and  defenses  mlg- 
inaUy  existing." 

We  do  not  think  that  the  citation  from 
Baud.  Oom.  Paper.  {  1875  et  seq.,  states  the 
rule  contended  for  by  tbe  appellant,  al- 
though it  is  somewhat  difficult  to  determine 
what  the  author's  views  are  on  this  particu- 
lar point.  In  substance,  the  announcement 
Is  that  the  general  doctrine  Is  now  that, 
where  the  purchaser  takes  a  general  bill  or 
note  with  notice,  he  is  subject  to  defense, 
like  tbe  pf^ee.  Thus,  the  maker  may  set  up 
against  such  holder  that  he  had  retired  from 
a  partnership  before  the  firm  note  was  de- 
livered, or  that  the  note  was  given  especial- 
ly on  condltlcm  of  another  surety  being  add- 
ed,—a  proposition  which  we  have  discussed 
above, — or  that  the  consideration  was  ille- 
gal, or  on  conditions  as  to  purchase  of  goods 
or  other  consideration,  or  he  may  show  that 
the  note  was  obtelned  by  fraud,  or  he  could 
show  that  it  was  for  accommodation  for  a 
particular  purpose,  which  had  failed  or  been 
disregarded,  or  that  the  accommodated  par- 
ty had  fraudulently  diverted  the  paper;  but 
the  announcement  is  made  that  the  mere 
fact  of  its  being  accommodation  paper  con- 
stitutes no  defense,  even  against  a  party 
with  notice.  While  the  note  in  question,  ac- 
cording to  the  answer,  is  not  technically  ac- 
commodation paper,  not  being  made  for  the 
benefit  of  the  payee,  It  was  really  for  the  ac- 
commodation of  Ballard,  Rlnehart,  Holmes 
&  Robertson;  and  the  same  reasons,  it 
seems  to  us,  would  apply  for  making  the 
fact  of  Its  being  drawn  for  tbe  accommoda- 
tion of  the  parties  mentioned  above  no  de- 
fense, even  against  a  party  with  notice,  as, 
for  Instence,  the  payee  in  this  case.  Kdw. 
Bills,  p.  316,  Is  not  very  definite  on  thl& 
subject,  but  what  Is  said,  we  think,  must  be 
construed  rather  against  the  contention  of  tbe 
appellant.  Murray  v.  Reed,  4A  Pac.  S43,  17 
Wash.  — t  almply  dedded  that  "where  a  note  Is 


executed  with  an  agreemmt  that  a  new  one 
shall  be  snhstttuted  when  the  exact  amount  of 
the  debt  is  ascertained,  atmbsequent  d^very  of 
the  new  note  to  the  payee  renders  the  original 
note  unenforceable  in  tbe  bands  of  one  who  pur- 
chased the  same  after  maturity,  with  notice 
of  tbe  agreement";  dtlng  8  Band.  Com. 
Paper,  |  1876,  and  &nall  t.  Smith,  1  Doilo, 
683,  This  is  simply  the  announcement  of 
the  admitted  doctrine  that  one  who  purchas- 
es a  note  after  Ite  maturity  takes  It  subject 
to  any  eqnftiea  which  really  existed  In  ite 
favor.  We  can  scuceAy  see  wlut  applica- 
tion it  has  to  the  case  at  bar.  Bank  t. 
Luckow  (Minn.)  86  N.  W.  484,  is  not  In  point 
on  the  question  waAer  discussion,  but  was 
probaUy  cited  to  support  the  next  proposi- 
tion, Tl&  that  the  receiver  In  this  case  stood 
in  no  different  ration  to  the  appellant  than 
did  the  bank,— «  pn^posttlon  which  is,  we 
think,  Indisputeble.  The  case  of  Metcalf 
V.  WilUams,  104  U.  8.  83,  la  another  case 
where  tbe  tsBtrnment,  upon  its  face,  was  am- 
biguous as  to  who  was  the  actual  payee,  and 
it  was  decided  by  the  court  on  that  propo- 
sition; and  the  court  cites  the  case  of  Keen 
V.  Davie,  21  N.  J.  Law,  68S,  In  regard  to 
which  case  It  says:  "Tbe  court  of  errors 
and  appeals  of  New  Jersey,  in  an  elaborate 
opinion  by  Chief  Justice  Oreen,  decided  that 
parol  proof  was  admissible  to  show  that  the 
bin  was  the  bill  of  the  company,  and  not  of 
tbe  defendant  Individually,  and  held  that,  al- 
though where  a  written  Instrument  fs  not 
ambiguous  or  uncertain  on  Ite  face,  parol 
proof  cannot  be  resorted  to  to  show  what 
was  the  real  Intention  of  the  parties,  yet  that 
In  cases  of  ambiguity  on  tbe  face  of  the  In- 
strument, as  in  that  case.  It  m^ht  be  Intro- 
duced to  explain  which  of  two  doubtful  con- 
structions was  the  Intent  of  the  parties." 
Bank  v.  Luckow  (Minn.)  35  N.  W.  434,  is  an- 
other case  where  the  defense  was  that  the 
written  instrument  was  to  become  operative 
only  on  the  happening  of  some  contingent 
future  event,  as,  on  Its  being  signed  by  some 
other  person,  and  falls  within  the  rule  above 
mentioned,  and  cites  Mlchels  v.  Olmstead,  su- 
pra, deciding  that  "It  Is  always  admissible  to 
show  by  parol  that  a  document  was  condi- 
tioned on  an  event  that  never  occurred." 
Nothing  else  Is  decided  In  this  case. 

The  case  that  most  nearly  susteins  the 
construction  claimed  by  appellant  Is  a  Penn- 
^Ivanla  case  (Roberts  v.  Austin,  6  Whart. 
312);  and  It  may  here  be  said  that  the  Penn- 
sylvania cases  are  generally  quoted  as  sus- 
telning  the  doctrine  that  parol  evidence  may 
be  Introduced  to  release  a  payor  of  the  re- 
sponsibility of  payment,  where  it  can  be 
shown  that  he  signed  as  agent  with  the 
knowledge  of  the  pa>-ee;  but  we  think  these 
cases,  as  we  shall  hereafter  show,  have  been 
misunderstood.  In  this  case  the  defendant 
gave  the  following  note: 

'■Dolls.  137.50.  Kensington,  Phllada.,  Oc- 
tober Ist,  1836.  Four  months  after  date, 
pay  to  the  order  of  Mr.  Charles  B.  Austin, 
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agent  of  tbe  Union  Glass  Works,  one  hun- 
dred and  thirty-seven  dollars  and  fifty  cents, 
for  Tslue  received,  and  charge  tbe  same  to 
the  account  of,  yonrs,  &c.  Wm.  Roberta,  Jr. 

"Mr.  Slchani  Jukes,  Newark,  N.  J." 

Across  the  f&ce  was  written:  "Accepted, 
for  Richard  Jukes.  Richard  Jukes,  Jr."  In- 
dorsed. "Chas.  B.  Aostln,  Agt  Union  Glass 
Works."  The  affidavit  of  defense  showed 
that  the  payor  waa  the  agent  for  Richard 
Jukes,  and  purchased  merchandise  for  which 
this  note  was  given,  that  the  name  of  the 
principal  was  disclosed  to  tbe  plaintiff  before 
the  time  of  said  pnrchase,  and  that  the  said 
merchandise  was  furnished  to  the  said  prin- 
cipal upon  the  credit  and  for  the  use  of 
this  said  principal,  and  averred  that  he  had 
received  no  consideration  whatever  for  sold 
hUl.  The  district  eoart.  after  argument, 
gave  Jndgmwt  for  the  idalntlff,  for  want  of 
a  sufficient  affidavit  for  defense,  and  It  was 
taken  to  the  supreme  court  of  PenoQ'lvania 
on  a  writ  of  error.  There  la  no  argument 
hy  tbe  attom^a  reported  In  this  case,  and 
the  opinion  la  exceedingly  meager;  the  ar- 
gument of  tbe  opinion  principally  going  to 
tbe  question  of  the  real  meaning  of  the  affi- 
davit, rather  than  its  legal  tBect.  The  case 
of  MUUgan  V.  Lyle.  24  La.  Ann.  144,  Is  an- 
other meager  case,  where  It  was  held  that 
an  agent  who  bad  given  a  draft  for  his  prin- 
cipal was  exonerated  upon  showing  that  he 
was  simply  an  overseer  upon  a  plantation, 
and  that  the  parties  in  whose  favor  the  draft 
was  giv«i  for  work  knew  that  tbey  were 
working  for  the  principal,  and  not  for  the 
agent.  The  case  of  Westeman  v.  Erum- 
welde  (Minn.)  15  N.  W.  2S5>  is  another  case 
deciding  that  "parol  evidence  is  admissible 
to  ahow  that  a  contract  not  under  seal,  deliv- 
ered by  the  maker  to  the  party  in  whose  ta.- 
vor  it  runs,  was  not  Intmded  to  be  operative 
as  a  contract  from  its  delivery,  but  only  on 
the  happening  of  some  future,  contingent 
event."  Xeaves  v.  Mining  Co.,  47  Am.  Dec. 
529,  is  evidently  a  mlsdtatlon,  as  the  case  is 
not  reported  in  that  volnme.i  Tbe  ai^l- 
lant  also  cites  Mechem,  Ag.  |  448,  and  cases 
cited.  We  think  the  section  cited  sustains 
the  announcement  that  we  have  made.  It  is 
simply  that:  "Where  an  agent  has  entered 
into  a  contract  which,  in  terms,  charges  him- 
self, parol  evidence  Is  not  admlsdble  to  dis- 
charge him,  by  showing  that  he  intended  to 
charge  the  principal,  although  It  is  admissl- 
ble  to  show  tliat  it  was  the  Intention  to 
charge  himsdf  personally;  but  where  the 
contract  bears  upon  its  face  evidence  that 
the  person  signing  was  in  fact  an  agent,  and 
where  the  contract  Is  so  framed  as  to  render 
It  uncertain  whether  the  agent  or  the  prin- 
cipal was  Intended  to  be  bound,  parol  evi- 
dence may  Ik  received  to  show  that  It  was 
tbe  intention  to  bind  the  principal,  and  not 
the  agent."    And  It  Is  shown  conclusively. 


1 47  Am.  Rep.  620. 


In  the  opinion  of  the  author,  that  evidence 
of  this  kind  Is  not  admissible  for  the  pur- 
pose of  contradicting  the  express  provlsi(HUB 
of  a  contract.  He  proceeds:  "But  although 
parol  evidence  may  not  be  admissible  to  re* 
lease  the  agent,  it  may  be  made  use  of  to 
charge  the  principal.  Thus,  the  principal,  aa 
will  be  seen  hereafter,  may  be  charged  as 
such  by  parol  evidence  upon  a  single  con- 
tract made  by  his  agent,  even  though  tbe 
contract  gives  no  Indication  on  ita  face  of  an 
Intention  to  charge  any  other  person  than 
tbe  signer.  And  tbis  doctrine  applies  as 
well  to  those  contracts  which  are  required 
to  be  in  writing  as  to  those  to  whose  validity 
a  writing  Is  not  essential.  This  rule  is  not 
obnoxious  to  the  principle  which  forbids  tbe 
contradictionof  written  Instruments  byparol 
testimony,  for  the  effect  Is  not  to  show  that 
the  person  appearing  to  be  bound  is  not 
bound,  but  to  show  that  aome  other  person 
Is  bound,  also." 

And  as  casting  aome  light  upon  the  deci- 
sions of  the  suiH^me  court  of  the  United 
States,  which  are  cited  by  the  appellant  In 
favor  of  his  contention,  and  as  showing  bow 
the  Biq)reme  court  of  the  United  States  con- 
strued the  r^msylvanla  cases,  which  are 
concededly  tbe  cases  which  support  the  ad- 
mlsslbUlty  of  this  kind  of  testimony,  if  they 
are  supported  by  the  cases  at  all,  we  cite 
tbe  case  of  Bast  v.  Bank,  101  U.  S.  9%  a 
Pennsylvania  case  appealed  from  the  drcult 
court  for  the  Eastern  district  of  Peonsylva^ 
ula,  and  where  tbe  supreme  court  of  the 
United  States  would  have  followed  the  de- 
cisions of  the  Pennsylvania  courts  In  a  mat- 
ter of  this  kind.  There  the  couri;  said, 
through  C3ilef  Justice  Waite:  "Xo  i^cl^ 
of  evidence  is  better  settled  at  tbe  common 
law  than  tliat.  when  persons  put  their  con- 
tracts in  writing,  it  Is,  in  the  absence  of 
fraud,  accident,  or  mistake,  'conclusively  pre- 
sumed that  tbe  whole  ei^gagemmt,  and  tbe 
extent  and  manner  of  their  undertaking,  waa 
reduced  to  writing.'  In  Pennsylvania,  the 
stringency  of  this  rule  has  been  very  con- 
dderably  relaxed,  but  we  have  been  referred 
to  no  case  where^  in  tlie  absence  of  fraud 
or  mistake,  parol  evidence  has  been  admit- 
ted to  alter  the  plain  and  unequivocal  terms 
of  a  writtoi  instrument.  In  Martin  v.  Bo- 
ons, 67  pa.  St  4^  the  coort  say:  *  Where 
parties,  without  any  fniud  or  mistake,  have 
deliberately  put  their  engagements  in  writ- 
ing, the  law  declares  the  writing  to  be  not 
only  the  best,  but  the  only,  evidence  of  their 
agreement;  and  we  are  not  disposed  to  re- 
lax the  rule.  It  bas  been  found  to  be  a 
wholesome  one,  and,  now  that  parties  are  al- 
lowed to  testify  in  their  own  behalf,  the 
necessity  of  adhering  strictly  to  it  Is  all  tbe 
more  imperative.'  In  this  case  the  Penn- 
sylvania decisions  are  extensivdy  reviewed, 
and  the  exceptions  to  tiie  rule  of  the  com- 
mon law  which  tbey  recognize  carefnlly  stag- 
ed; bnt  the  conclusion  is  that,  *as  a  general 
rule,  it  [parol  evidence]  la  inadmlsidlde  to 
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contradict  or  rary  ttae  terms  of  a  written  In- 
strument.* Again,  In  Bamhart  t.  Riddle,  29 
Pa.  St.  96.  this  lADfTuage  ia  used:  'Where 
parties  have  deliberately  put  their  engage- 
ments in  writing,  and  no  ambiguity  arises 
ont  of  the  terms  emidoyed,  yon  shall  not  add 
to,  contradict,  or  yary  the  language  mutual- 
ly chosen  as  most  fit  to  express  the  Intention 
of  their  minds.  What  If  parol  evidence 
prove,  never  so  clearly,  that  they  used  such 
and  such  words  In  making  their  bargain; 
the  writing  signed,  if  It  contain  not  those 
words,  is  final  and  conclusive  evidence  that 
they  were  set  aside  In  favor  of  the  other 
expresNlons  that  are  found  in  the  written 
Instrument.  •  •  •  It  Is  not  always  easy 
to  determine  when,  in  Pennsylvania,  parol 
evidence  Is  admissible  to  explain  a  written 
Instrument;  but  In  Anspach  v.  Bast,  52  Fa. 
St.  356,  It  is  expressly  declared  that  'no  case 
goes  the  length  of  ruling  that  such  evidence 
Is  admitted  to  change  the  promise  itself, 
without  proof,  or  even  allegation,  of  fraud 
or  mistake.  The  contrary  has  been  repeat- 
edly decided.'  To  the  same  effect  Is  the  case 
of  Hacker  v.  Refining  Co.,  73  Pa.  St.  93,  as 
well  as  many  others  that  might  be  cited." 
In  this  case  of  Bast  t.  Bank  the  Judgment 
was  assigned  to  the  bank  as  collateral  se- 
curity for  the  payment  of  certain  notes, 
with  authority,  In  case  said  notes  were  not 
imid  at  maturity,  to  sell  said  judgment,  and 
apply  the  proceeds  to  their  payment,  with 
the  provision  that  the  bank  should  not,  be- 
fore the  maturity  of  the  notes,  take  meas- 
ures to  collect  the  judgment  assigned,  with- 
out the  consent  of  Bast.  The  offer  was  lo 
prove  a  contemporaneous  agreement  that  It 
should  do  so.  The  court  concludes  by  saying, 
'This  Is  a  clear  contradiction  of  the  terms 
of  the  written  contract,  in  a  matter  where 
there  Is  no  pretense  of  ambiguity,  and  where 
there  has  been  no  fraud  or  mistake;"  and  It 
was  not  allowed.  The  authorities,  however, 
holding  that  this  kind  of  testimony  is  Inad- 
missible, speak  with  no  uncertain  sound; 
and  In  Cragln  v.  Lovell,  100  U.  S.  194,  3 
Sup.  Ct.  132,  the  cases  of  Metcalf  v.  Wil- 
liams and  Mechanics'  Bank  of  Alexandria 
V.  Bank  of  Columbia,  cited  by  the  appellant, 
are  distinguished,  and  shown  not  to  come 
within  the  rule  that  "upon  a  negotiable 
promissory  note,  made  by  an  agent  In  his 
own  name,  and  not  disclosing  on  Its  face  the 
name  of  the  principal,  no  action  lies  against 
the  principle,"— a  rule  which  Is  distiucily  an- 
nounced in  Cragln  v.  Lovell.  And  this,  it 
wIU  be  seen,  goes  beyond  the  proposition  in 
this  case,  where  It  Is  simply  sought  to  hold 
the  alleged  agent  or  paj'or,  and  where  the 
payee  has  elected  to  sue  the  payor  or  maker 
of  the  note.  In  Nash  v.  Towne,  5  Wall. 
689,  It  Is  decided  that  "where  an  agent  has 
entered  Into  a  writtea  contract,  In  which 
he  appears  as  priucipal,  parol  evidence  Is 
inadmissible  to  show,  with  a  view  of  exon- 
erating him,  that  he  disclosed  his  agency, 
and  mentioned  the  name  of  his  principal,  at 


the  time  the  contract  was  executed";  and  the 
court,  in  concluding  Its  opinion  in  this  case. 
Bald,  "Cases  may  be  found,  also,  where  It  is 
held  that  the  plainlifT  may  prove  by  parol 
that  the  other  contracting  party  named  in 
the  contract  was  but  the  agent  of  an  undis- 
closed principal;  and  In  that  state  of  the 
case  he  may  have  his  remedy  against  either, 
at  his  election;"  citing  Thomson  t,  DaveO' 
port,  9  Barn.  &  C.  78:  "Evidence  to  that 
effect  will  be  admitted  to  charge  the  princi- 
pal, or  to  enable  blm  to  sue  In  his  own 
-name;  but  the  agent  who  binds  himself  Is 
never  allowed  to  contradict  the  writing  by 
proving  that  he  contracted  only  as  agent, 
and  not  as  principal;"  citing  Jones  v.  Little- 
dale,  6  AdoL  &  E.  4SC;  1  Pars.  CoDt  (5tli 
Ed.)  6i;  Titus  T.  Kyle,  10  Ohio  St.  444;  2 
Smith,  Lead.  Cas.  (6tU  Am.  Ed.)  421.  In 
Wood's  Byles,  Bills,  *p.  37,  the  rule  is  stated 
as  follows:  "An  agent  will  be  personally 
liable  to  third  persons,  on  his  drawing,  In- 
dorsing, or  accepting,  unless  he  either  sign 
his  principal's  name  only,  or  expressly  state 
in  writing  bis  ministerial  character,  and  that 
he  signs  only  in  thit  character;  'unless,'  to 
use  the  words  of  Lord  Ellenborough,  'he 
states  upon  the  face  of  the  bill  that  he  sub- 
scribes It  for  another,'— unless  he  says,  plain- 
ly, 'I  am  the  mere  scribe.'  Thus,  where  the  de- 
fendant, agent  of  a  banker,  drew  the  fol- 
lowing bill,  'Pay  to  the  order  of  A.  B.  50 
pounds,  value  received,  which  place  to  the 
account  of  the  Durham  Bank,  as  advised," 
and  subscribed  his  own  name.  It  was  held 
that  the  defendant  was  personally  answera- 
ble, and  he  alone,  though  the  plaintiff,  the 
payee,  knew  that  he  was  only  agent."  And 
the  final  announcement  Is  made:  "The  rule 
of  law  as  to  simple  contracts  in  writing, 
other  than  bills  and  notes,  Is  that  parol  evi- 
dence Is  admissible  to  charge  unnamed  prin- 
cipals, and  so  it  la  to  give  them  the  benefit 
of  the  contract;  but  It  Is  inadmliisible  for 
the  purpose  of  discharging  the  agent,  who 
signs,  as  If  he  were  principal,  in  his  own 
name.  And  the  rule  of  law  Is  reasonable, 
for  in  the  two  former  cases  the  evidence  Is 
consistent  with  the  instrument,  for  it  admits 
the  agent  to  be  entitled  or  bound,  but  in 
the  latter  case  such  evidence  would  be  In- 
consistent with  the  terms  of  the  Instrument." 
In  support  of  this  rule,  see  Davis  v.  England, 
141  Mass.  587,  6  N.  E.  731;  Wing  t.  Click, 
50  Iowa,  473,  9  X.  W.  SM;  Hypes  v.  Grif- 
fin. 80  HI.  135;  Bank  v.  Cook,  38  Ohio  St. 
442.  Many  of  these  cases  go  further  than 
it  Is  necessary  to  go  to  sustain  the  demurrer 
in  this  case.  See,  also,  1  Am.  &  Eng.  Enc. 
Law,  pp.  415,  410,  and  cases  cited. 

W'e  are  satisQeil,  from  such  investigation 
as  we  have  been  able  to  make,  thaz  the  an- 
swer in  this  case  was  demurrable,  and  that 
parol  evidence  could  not  have  been  admitted 
to  prove  tlio  facts  alleged  in  the  answer.  It 
is  contended  by  the  appellant  that  in  any 
event  the  motion  to  make  Riiiehart  et  aL 
i>artles  to  this  actlou  should  have  been  sua- 
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tftlned.  for  the  reasons  that  the  law  abhors  a 
nmltlidlcltT  of  Bolta,  and  that  all  the  rights 
might  hare  been  determined  In  one  action; 
but,  ttie  i^ntm  here  having  a  right  to  elect 
the  defendant  cannot  Invoke  this  role  la 
thlB  case,  for  It  would  delay  the  rights  at 
Idalntitr  for  the  defendant's  benefit.  The 
plaintiff  had  a  right  to  sue  the  real  party, 
as  disclosed  by  the  Instmment  Itself;  and, 
having  done  so,  U  defendant  is  entitled 
to  contrlbntlona  frcon  his  alleged  principals, 
that  is  a  matter  In  which  this  plaintiff  has 
no  intmat,  and  his  rights  cannot  be  af- 
fected or  delayed  by  It 

As  to  the  seventh  paragraph  of  the  an- 
swer, vis.  that  the  bank  entered  into  an 
agreement  some  two  years  after  the  note 
had  been  discounted,  and  evidently  a  year 
after  It  had  become  due,  with  said  Ballard, 
Binehart  Holmes  &  Bobertson,  that  it  would 
accept  their  note  for  the  amount  of,  and  In 
place  of,  the  said  note  so  discounted  by  It 
for  the  said  Ballard,  Binehart  Holmes  & 
Bobntson  as  aforesaid,  and  that  the  said 
Ballard,  Binehart  Holmes  Jb  Bobertson 
thereupon  agreed  to  and  with  said  bank  that 
they  would  make,  execute,  and  deliver  to 
said  bank  their  note  for  tJie  said  amount, 
and  take  up  and  deliver  to  defendant  said 
note  80  discounted  to  tbem,  we  do  not  think 
It  states  sufflcleut  This  was  not  done. 
Either  [Hirty  could  have  withdrawn.  It  was 
no  part  of  the  original  agreement  There  was 
no  conjsideration  for  any  such  contract  and 
there  is  no  allegation  that  the  new  note  was 
ever  tendered.  A.  may  enter  Into  an  agree- 
ment with  B.  that  If  B.  will  tender  him  his 
note  at  a  certain  time,  he  will  deliver  to  B. 
a  note  which  A.  holds  against  C  But  such 
agreonent  would  be  no  defense  In  an  action 
on  the  note  against  C,  providing  the  agree- 
ment bad  not  been  executed.  It  ia  also  claim- 
ed that  in  any  event  this  demurrer  should 
not  have  been  sustained,  for  the  reason  that 
the  defendant  pleaded  want  of  considera- 
tion; but  the  want  of  consideration  that  he 
urges  depends  upon  the  oral  testimony  which 
he  seeks  to  introduce  in  this  case  under  his 
pleadings,  and  which  we  have  found  Is  not 
competent  testimony.  Consequently  the  idea 
of  waut  of  consideration  falls  when  the 
foundation  for  such  a  plea  Is  stricken  from 
the  case. 

This  court  has  always  been  of  the  opinion 
that  the  faith  and  credit  attaching  to  written 
agreements  should  not  be  easily  destroyed, 
and  the  best  of  reasons  could  be  adduced  for 
holding  a  contract  of  this  kind  sacred,  and 
unchangeable  by  the  admission  of  parol  tes- 
timony,—except  of  course.  In  cases  of  fraud 
or  mistake.  These  reasons  have  been  so 
often  advanced  by  courts  and  law  writers, 
and  are  so  well  understood  by  the  profession, 
that  It  is  not  necessary  to  repeat  them  here. 
The  judgment  will  be  affirmed. 

800TT,  G.  3.,  and  REAVIS.  GOBDON,  and 
▲NDEBS.  33^  concur. 


(U  Wub.  MM) 
ELSTEB  V.  CTTT  OF  SEATTLH. 
(Supreme  Court  of  Washington.  Dec.  17,  1897.) 

PBTBOnVS   SlDEWAlJE— LlABtLITT  OV  ClTT— Evt- 

DBxcB— Notice. 

1.  In  sn  action  for  Injuries  caused  by  defects 

In  a  wdewalk,  evideir*?  aa  to  its  condition  10 
days  after  the  accideiu  was  not  prejudicial  to 
defendant,  where  it  was  described  as  the  same 
as  it  was  shown  to  be  at  the  time  of  the  accident 

2.  Evidence,  in  an  action  for  Injuries  from  de- 
fects la  a  Bidewalk,  that  other  persons  were  also 
injured  thereby  was  admissiole  as  tending  to 
prove  notice  to  the  city  of  the  condition  of  the 
walk. 

3.  Where  defects  in  a  sidewalk  were  matter 
of  public  notoriety  in  the  neighborhood,  and  were 
weU  known  by  every  one  traveling  the  streets^ 
it  was  sufficient  to  show  coDStrucUve  notice  to 
the  city. 

Appeal  from  superior  court  King  county; 
T.  J.  Humes,  Judge. 

Action  by  Harris  KIster  against  the  city  of 
Seattle.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Affirmed. 

John  K.  Brown  and  F.  B.  Tipton,  for  appel- 
lant Will  H.  Thompson*  John  B.  Hum- 
phries, and  B.  P.  Edsen,  for  respondent 

DUNBAB,  J.    This  is  an  appeal  from  the 

Judgment  of  the  superior  court  of  King  coun- 
ty allowing  damages  to  respondent  for  an  In- 
jury sustained  by  falling  on  a  sidewalk  In 
the  city  of  Seattle,  and  breaking  his  leg  by 
said  fail.  It  appears  from  the  testimony  In 
this  case  that  at  the  place  where  the  respond- 
ent fell  one  plank  was  slightly  raised  above 
the  other,  and  when  the  respondent  stepped 
on  the  lower  plank  it  sank  some  three  or 
four  Inches  lower,  his  foot  was  caught  un- 
der the  upper  plank,  and  he  was  thrown  to 
the  sidewalk,  by  which  accident  the  Injury 
was  sustained.  A  judgment  was  rendered 
against  the  city  for  $1,200. 

There  aj.-e  several  assignments  of  error  set 
forth  by  the  appellant,  but  we  think  they  are 
all  without  substantial  merit  The  first  ob- 
jection is  as  to  the  admission  of  the  testimo- 
ny of  witness  Hlnes,  who  testified  to  the 
condition  of  the  walk  a  week  or  10  days  aft- 
er the  accident  occurred.  This,  in  any  event 
was  only  cumulative  evidence,  and  could 
not  have  been  prejudicial,  from  the  fact  that 
he  described  the  condition  of  the  sidewalk 
the  same  as  it  was  described  by  the  other 
witnesses  who  saw  the  walk  at  or  about  the 
time  of  the  accident;  and  there  seems  to  be 
no  substantial  dispute  as  to  the  condition  of 
the  sidewalk  at  that  place.  The  re8iK)ndent 
himself  testified  as  to  exactly  how  the  acci- 
dent occurred,  and  that  his  leg  went  so  far 
in  under  the  upper  board  that  he  had  to 
take  both  of  his  hands  to  pull  it  out  after  he 
was  hurt  Some  objection  Is  also  made  to 
the  testimony  of  John  Wiley,  who  testified 
to  having  been  hurt  at  identically  the  same 
place,  and  in  the  same  way,  some  week  or 
10  days  prior  to  the  time  when  the  accident 
happened  to  the  respondent,  excepting  that 
his  heel  had  l>een  wedged  in  between  the 
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boards  Instead  of  his  toes,  and  tbe  only  re> 
suit  was  tbo  wrencbli^  of  lils  1^.  He, 
bowera:,  testified,  b^oie  be  got  througb, 
tbat  he  noticed  the  walk  some  we^  or  10 
days  afterwards,  when  some  little  girls  were 
playing  uptm  It,— which  was  about  tike  time 
the  accident  happened  to  the  respondents 
and  that  it  was  then  in  tbe  same  cuHlltion. 
Objection  Is  made  to  the  testimony  of  Wiley 
and  Gottstein  in  relation  to  their  being  hart 
at  this  place  prior  to  this  time,  but  we  think 
that  this  testimony  was  simply  deseriptlTe  (tf 
the  condition  of  the  walk,  and  nothli^  more. 
At  nil  erente,  so  far  as  tbe  character  of  testi- 
mony which  Is  objected  to  on  tbe  ground  of 
time  is  concerned,  it  was  at  least  material  as 
tending  to  prore  notice  to  the  dtjr  of  the 
condition  of  the  Milewatt.  Tbe  testimony 
throughout  shows  ttiat  tite  stringers  under 
this  walk  wne  rotten,  and  that,  in  any  event, 
tbe  walk  was  in  such  a  condition  that  the 
expiration  of  a  week  co:  two  weeks  conld  not 
poBSlUy  make  any  material  difference.  Ro- 
senthal testified  that  he  examined  the  walk 
In  the  afternoon  of  the  day  on  which  the  ac- 
cld«it  occurred,  and  described  tt  substantial- 
ly as  It  was  described  Iqr  tbe  other  witness, 
stating  that  he  striped  on  the  plank,  and 
that  It  went  down  in  tbe  manner  allied  by 
the  respondoit;  that  the  boards  were  not 
nailed;  that  tbe  stringers  were  decayed;  and 
that  then  was  nothing  to  prevent  an  acd- 
dsnt  occnrrlng  in  the  manner  in  which  this 
is  aU^ed  to  have  occurred.  Qottstein,  who 
had  also  fallen  in  this  partlcnlar  place,  and 
had  been  slightly  injured,  testified  to  tbe  de- 
Bcr^itlon  of  these  boards,  and  a  put  of  bis 
descrlptlmi  was  as  follows:  "At  nighttime, 
going  down  th«»,  yon  conld  not  very  well 
see  It.  Tour  foot  would  run  against  It,  and 
catch,  and  go  nndw  that  board,  and  over 
yon  would  go."  And,  in  answer  to  some  In- 
terrogatories as  to  the  condition  of  the  up- 
per board,  after  stating  that  he  did  not  be- 
lieve the  upper  board  was  ever  fitted  In  there 
at  all,  the  question  was  asked:  "Was  it  in 
such  a  condition  that  It  could  have  been 
pressed  right  down  by  the  other  board?  A. 
No,  sir;  It  could  not  have  been  pressed  In 
there.  Q.  Why  could  It  not?  A.  Because  It 
was  too  large.  There  was  not  space  enough 
for  that  board  to  go  in  there.  Q.  What  was 
the  condition  of  the  board  on  tbe  upper  side? 
A,  That  was  In  very  bad  condition.  Q.  Tell 
the  jury  what  was  the  matter  with  that 
board.  A.  Well,  I  saw  the  board  was  rotten. 
It  was  all  smoothed  down  on  one  end,  where 
It  seemed  that  people  bad  worn  it  so  much 
stepping  <m  It.  Q.  What  eftect  wonid  it 
have  when  you  stepped  on  it?  A.  It  would 
sink  under.  It  seemed  as  If  there  was  noth- 
ing under  it  to  hold  it  up."  And  on  the 
question  of  notice  the  witness  Gottstein  tes- 
tified that  **a.  man  with  a  good  eyesight 
could  see  it  from  the  hill,  about  a  block  and 
a  half  away,"  and  that  "a  long-legged  man 
Gonld  take  a  long  step,  and  get  over  it."  It 
is  conceded  by  tbe  counsel  tot  the  appellant 


that  it  is  the  dn^  of  munlMpaUtles  to  make 
a  reasonable  investigation  <tf  their  walks  In 
order  to  examine  all  defecto  theretai,  latent 
as  w^  as  patent  He  says,  however,  that 
no  such  eviduice  was  Introduced  by  ree^nd- 
ent  tending  to  show  that  such  investigation 
was  not  made.  This  is  the  very  kind  of  evi- 
dence that  the  appellant  is  objecttog  to,  vis. 
the  evidence  of  different  witnesses  who  testi- 
fied, over  the  objections  of  tbe  appellant, 
that,  if  they  had  gone  there  for  the  purpose 
of  Inspecting  the  sidewalk,  they  would  have 
noticed  this  defect  In  addition  to  this,  the 
witness  Davis  testified  that  he  bad  traveled 
this  street  for  a  year  and  a  half  Immedtetely 
prior  to  the  time  that  the  accident  occurred, 
that  tbe  street  had  been  in  a  bad  condition 
in  that  place  all  the  time,  and  that  the 
stringers  underneath  were  rotten;  and,  when 
asked  how  he  li:new  they  were  rotten,  his 
reply  was:  "Ton  could  see  it  plainly  with 
the  eye  that  the  stringers  were  all  rotten  out, 
but  this  one  In  the  center  was  settled  al- 
together." He  also  stated  that  It  was  his 
custom  to  teke  care  that  he  did  not  step  on 
this  particular  board;  that  he  always  walk- 
ed around  it  towards  the  other  edge. 

There  are  only  two  questions  In  this  case 
on  the  merits,  viz.:  (1)  Was  this  an  unavoid- 
able accident?  And  (2)  was  the  defect  so 
hidden  that  actual  notice  must  hare  been 
^ven  to  the  city?  On  the  first  propmitlon, 
we  think  that  It  was  plainly  a  dangerous 
trap.  On  tbe  second,  outside  of  the  testi- 
mony of  Gottstein,  which  was  hearsay  testi- 
mony, but  which  was  Introduced  without  ob- 
jections, and  without  any  motion  to  strike, 
that  the  city  had  had  actual  notice,  the 
testimony  convinces  us  that  the  defect  was 
of  such  a  character  that  the  city  must  have 
had  constructlye  notice  of  It.  It  seems  that 
It  was  a  matter  of  public  notoriety  in  the 
neighborhood,  and  was  well  known  by  al- 
most every  one  who  had  traveled  that  street, 
excepting  the  officers  of  the  city  whose  busi- 
ness It  was  to  make  an  inspection  of  the 
walks  and  to  discover  such  defects.  We  be- 
lieve tbe  Instructions  of  the  court  to  be  right, 
that  the  case  was  legally  tried  upon  Ite  mer- 
its, and  that  no  prejudicial  error  was  com- 
mitted by  tbe  court,  and  the  judgment  will 
therefore  be  affirmed. 

SCOTT,  C.  J.,  and  ANDERS,  GORDOX, 
and  REAVIS,  JJ.,  concur. 


BBOOKMAN  et  nx.  v.  STATE  INS.  CO.  OF 
OREGON. 

(Supreme  Oourt  of  WashingtoQ.  Dec.  17,  1897.) 
Mabbibd  Wuuex — Skpahatb  Ihtbbbbt — Fbovivcb 

OF  JUIIY. 

A  married  woman  leased  land,  and,  in  her 
name,  gave  a  mortgage  on  the  crop.  A  Jadg- 
meiit  creditor  of  the  husband  levied  on  tiie  crop, 
as  the  property  of  the  hoaband,  and  the  mort- 
gagee brought  Buit  for  tbe  ^roi)erty.  Held,  that 
the  presumption  of  community  property  could  be 
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oTercome,  and  that,  where  there  vas  evidence 
that  the  wife  was  engaged  in  farming  in  her 
separate  interest,  the  question  whether  she  was 
so  engaged  was  for  the  jury. 

Appeal  from  superior  court.  King  county; 
R.  Osborn,  Judge. 

Action  by  John  V.  Brookman  and  Sarah 
C.  Brookman,  his  wife,  against  the  State  In- 
surance Company  of  Oregon,  to  recover  pos- 
session of  personal  property.  From  a  Judg- 
ment for  defendant,  platnUflFs  appeal.  Re- 
Tersed. 

R.  S*.  lAffoon,  for  appellants.  Hasting  & 
Stedman,  for  respondent 

DUNBAR,  J.  The  appellants,  who  were 
the  owners  ot  a  certain  farm,  leased  the 
same  In  Janoary,  1884,  to  one  G.  T.  B.  Hall, 
a  married  woman,  for  the  term  of  one  year. 
It  Is  alleged  by  the  appellants  that  It  was 
understood  that  the  hay  crop  then  growing 
on  the  premises  shoald  remain  and  be  sub- 
ject to  the  control  of  the  lessors;  that  the 
hay  should  be  cared  for  and  harvested  by 
said  Hall,  and  that  the  lessors  should  hare 
the  selling  of  It;  that  out  of  the  proceeds 
they  should  retain  any  costs  they  might  be 
put  to  In  selling  the  same,  tbe  sum  of  9300, 
and  the  amount  of  a  note  of  #106,  tbe  rent 
reserved,  and  the  remainder,  if  any,  th^ 
were  to  pay  over  to  said  C.  T.  B.  Hall,  the 
lessee.  A  lease  and  mortgage  were  executed 
and  were  delivered  simultaneously,  on  the 
27th  day  of  April,  1894,  although  the  date  of 
the  leaae  was  In  January,  ISM.  The  testimo- 
ny of  Anderson  explains  the  seeming  differ- 
ence In  respect  to  the  dates  of  tbe  lease  and 
mortgage.  The  mortgage  was  filed  for  rec- 
ord August  11,  IBM;  and  on  July  27,  1894, 
the  respondent  sued  out  an  execution  against 
the  property  of  G.  3.  Hall,  the  husband  of  C. 
T.  B.  Hall,  and  O.  B.  Hall,  bis  brother,  and 
levlQd  upon  the  hoy  raised  upon  the  farm 
aforesaid  during  the  summer  of  1894,  under 
the  claim  that  the  hay  was  tbe  property  of 
the  said  O.  J.  and  O.  B.  Hall.  It  was  sold 
under  the  execution,  and  bought  in  by  the 
respondent  Appellants  then  commenced 
this  action  to  recover  the  possession  of  said 
hay.  The  respondent  demurred  to  the  com- 
plaint, for  want  of  sufficient  facts,  in  that 
the  mortgagee  could  not  maintain  this  action. 
Tbe  trial  court  sustained  the  demurrer,  and 
the  appellants  appealed  to  this  court.  Tbe 
Judgment  of  the  lower  court  in  sustaining 
the  demurrer  was  reversed,  and  the  case 
sent  back  for  further  proceedings.  So  that 
all  questions  of  tbe  sufBcIency  of  this  com- 
plaint were  passed  upon  by  this  court  when 
It  was  here  hetore,  and  that  decision  is  tbe 
law  of  this  case,  so  far  as  the  sufflcfency  of 
tbe  complaint  Is  concerned. 

At  the  close  of  the  testimony,  on  motion  of 
the  respondent,  the  court  took  the  case  from 
tbe  Jury,  and  submitted  to  the  Jury  only  tbe 
question  of  tbe  value  of  the  hay.  This  ac- 
tion of  tbe  court  is  alleged  as  error.  We 
Uiink  there  was  sufficient  testimony  offered 


In  this  case  to  go  to  tbe  Jury.  The  case  cttsd 
by  the  respondent  Abbott  v.  Wetherby, 
6  Wash.  512,  38  Fac.  IQTO,  is  not  a  case  in 
point  It  Is  true  that  tbe  presumptions  of 
community  property  had  attached,  under  cer- 
tain circumstances;  but  these  presumptions 
can,  of  course,  always  be  overcome  1^  testi- 
mony showing  that  a  different  state  of  facts 
really  exists.  Under  our  statute,  there  Is  no 
question  but  that  Mrs.  Hall,  although  a  mar- 
ried woman,  bad  a  right  to  lease  a  f  ami«  and 
prosecnto  the  business  of  farmi]^,  hi  her  sep- 
arate Interest;  and  her  testimony  In  this 
case,  if  tbe  Jury  believed  it  to  be  tnie,  would 
constitute  this  business  her  sqnrato  bust- 
neHg. 

.  It  is  contended  by  tbe  appellants  that  b^ 
was  sold  which  was  not  levied  upon,  and 
was  sold  after  the  mortgage  which  purport- 
ed to  convey  the  hi^  to  the  respondent  hi 
this  case  bad  been  properly  recorded.  This 
Is  a  question  of  fac^  which  the  Jury  had  a 
right  to  determine  from  the  testimony. 
Whether  tbe  hay  wu  mixed  tbe  appd- 
lants,  as  daimed  1^  the  respondent  Is  an- 
other question,  upon  whidi  the  testimony  Is 
In  conflict  The  questions  of  who  was  In 
charge  of  this  farm  at  the  time  the  levy  was 
made,  and  of  whether  Hall  assumed  to  be 
the  owner  of  tbe  property,  or  whether  be  dim- 
med any  ownership  in  the  same,  are  flatly 
contradicted  by  the  testimony  of  the  differ- 
ent witnesses  who  testified  In  this  case;  and 
so  it  might  be  said  of  every  material  propa- 
sltlon  involved.  There  baving  been  suffi- 
cient testimony  to  go  to  tbe  Jury,  tbe  Court 
erred  in  assuming  the  ihmcttons  ot  tbe  Jury; 
and  the  Judgment  will  therefore  be  reversed, 
with  instructions  to  grant  a  new  trial. 

SCOTT,  0.  3^  and  ANDBRS  and  REAVIS, 
33^  concur.  GORDON.  X,  did  not  siu 


DRAKE  V.  OATLIN  et  ux.  (MORGAN, 

Garnishee). 

(Supreme  Court  of  Washington.  Dec.  18, 1897.) 
GAKNiaHuiNT — Fbopibtt  Subjbct — IIatubitt  ot 

1.  Property  In  possesaion  of  a  lessee  under  a 
lease  from  a  debtor  cannot  be  reached  by  gar- 
nishment during  tbe  term. 

2.  Under  Laws  181)3,  p.  95,  S  18,  providing 
that  if  the  garnishee  is  intlebced  to  the  principal 
defendant,  and  such  indebtedness  is  not  tnea 
due.  the  coart  m&y  require  the  garnishee  to  pay 
such  sum  into  court  when  the  same  becomes  due, 
no  Huthori^  is  conferred  upon  the  court,  where 
a  lessee  has  been  summoued  ns  gKruishi.<e,  to 
continue  the  garnishment  proceedings  until  the 
lease  has  expired,  and  to  then  malce  an  order  up- 
on the  lessee  to  delirer  the  property  to  the  of- 
ficer. 

Appeal  from  superior  court,  King  county; 
ItlcboTd  Osbom,  Judge. 

Action  by  Elnoni  C.  Drake  against  Jerome 
CatUn  and  Sva  J.  Catlln,  and  Harwood  MoT 
gan,  garut8he&  From  an  order  directmg 
hlni  to  deIlT»  certain  property  to  plaintlflV 
the  garnishee  lytpeals.  Reversed. 
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"Wm.  D.  Wood,  Blaine  Sc  De  Vrles,  and  WU- 
mon  Xncker,  for  appellant  Allen  &  Powell, 
for  respondent 

SCOTT,  0.  J.  Plaintiff  commenced  an  ac- 
tion against  the  defendants  Catlln,  and  caus- 
ed &  writ  of  gamlsbment  to  be  issued  and 
served  on  the  appellant  on  October,  16B5. 
He  answered,  disclosing  that  he  had  certain 
articles  of  household  furniture  belonging  to 
the  defendant  Bra  J.  Catlin,  which  he  held 
under  a  lease  from  her,  which  lease  would 
not  expire  until  seven  months  from  the  14tb 
Aa.y  of  September,  1895.  This  answer  was 
served  upon  tlie  attorneys  for  the  plaintiff 
upon  the  9th  day  of  November,  1895.  On 
the  3d  day  of  July,  1806,  plalntiH  obtained  a 
Judgment  against  the  Catlins,  and  on  the 
6th  day  of  July  he  moved  the  court  for  an 
order  requiring  the  garnishee  to  deliver  to 
the  sheriff  the  personal  property  aforesaid; 
and  on  the  26th  day  of  September,  1896,— the 
cause  having  been  contlnaed  to  that  time,— 
the  court  ordered  the  property  to  be  so  de- 
livered, and  the  garnishee  has  appealed. 

No  evidence  was  taken  at  the  time  of  the 
final  hearing,  anil,  unless  the  judgment  of 
the  court  can  be  sustained  on  the  answer  of 
the  garnishee  made  prior  to  the  expiration 
of  the  lease.  It  must  be  set  aside.  The  re- 
QMudent  in  his  brief,  makes  the  statement 
that  the  garnishee  had  the  property  at  the 
time  of  the  final  hearing,  but  we  are  unable 
to  find  anything  in  the  record  to  support  this 
contention.  While  the  policy  of  the  law  is 
to  Bubject  the  property  of  a  debtor  not  ex- 
empt from  execution  to  the  payment  of  hla 
debts,  and  while  the  garnishment  statutes 
were  Intended  to  aid  in  reaching  property 
that  could  not  be  directly  levied  upon,  and 
should  receive  a  fair  construction  to  effect 
anch  purpose,  where  a  right  of  garnishment 
Is  granted,  yet  the  court  cannot  go  to  the 
extrat  of  supplying  a  remedy  where  none  is 
provided  by  the  statute.  This  property  could 
not  be  levied  upon  and  sold  in  the  ordinary 
w^,  because  the  sheriff  could  not  seize  It 
daring  the  term  of  the  lease,  and  derive  the 
lessee  of  Its  possea^on,  nor  could  his  right 
to  assign  his  Interest  be  Infringed  upon.  The 
question  as  to  whether  the  garnishee  could 
be  held,  providing  he  had  the  property  at  the 
final  bearing,  even  though  he  was  not  sub- 
ject to  garnishment  when  the  writ  was  Is- 
sued, is  not  presented  by  the  record;  It  not 
appearing  that  he  thra  had  the  property. 
The  respondent  contends  that  In  a  case  like 
this  the  court  would  have  a  right  to  continue 
the  garnishment  £eY>ceedingB  until  the  expira- 
tlcm  of  the  lease,  under  section  15  itf  the  gar- 
nishment act  ^ws  1893,  p.  85),  but  this 
section  seems  to  contain  so  such  provision. 
Section  IS  provides  that  If  It  shall  appear 
that  the  garnishee  la  Indebted  to  the  principal 
defendant  and  that  sudOi  Indebtedness  la  not 
then  due,  tbe  court  may  make  an  order  re- 
quiring the  garnishee  to  pay  such  sum  into 
court  when  the  same  becomes  due.   But  this 


Is  expressly  limited  to  debts,  and  there  seems 
to  be  no  provision  in  the  act  to  meet  a  case 
of  this  kind.  Conceding  the  right  of  the 
lessee  to  assign  his  leasehold  interest  It 
might  be  difficult  to  provide  a  remedy  to  pre- 
serve such  right  of  garnishment,  but  this  act 
cannot  be  so  construed  as  to  give  a  rii^t  of 
garnishment  under  the  facts  appearing  here^ 
Rood,  Garnish.  S  13.  Respondent  contends  tliat, 
unless  this  garnishment  proceeding  can  be 
upheld.  It  would  be  easy  for  parties  to  avoid 
the  payment  of  their  debts  by  making  long- 
time leases  of  their  property.  Of  course.  If 
such  leases  are  fraudulently  made,  they  can 
be  attacked  upon  that  ground,  or.  If  the  lease 
];nx>vldeB  for  the  payment  of  rent  that  might 
be  reached.  A  debtor  might  nuUce  along-time 
lease  of  his  property,  bona  fide,  as  well  as  he 
could  sell  it  and  a  creditor  could  not  com- 
plain who  had  obtained  no  rights  prior  there- 
to. The  judgment  must  be  reversed,  and  the 
cause  remanded,  with  Instructions  to  enter 
a  Jndgmoit  discharging  the  garnishee. 

DUNBAR,  ANDERS,  GOBDON,  and  BBA- 
VIS,  JJ.,  concur. 


ERinZ  V.  QARDNBR. 

(Snpmne  Court  of  Washington.    Dee.  20, 1S97.) 

FwaobosDas  or  Assbsbhkkt  Lttir— Pdrchasb  bt 
Cirr— BtoHTs  or  Jfaioa  Hortoaoob— 
CoiXATBRAL  Attack. 

1.  AithouBh  the  charter  of  Seattle  (Laws  1886- 
86,  p.  243,  i  10)  provides  that  in  the  foreclosure 
of  an  assessment  lien  for  improvements  in  said 
dty  "it  shall  be  a  sufficient  statement  of  the 
caose  of  action  to  allege  •  •  •  the  names  of 
each  person  having  aa  interest  In  the  premises," 
it  is  not  necessary,  in  an  action  to  foreclose  such 
a  lien,  to  make  the  holder  of  a  mortgage  against 
the  premises  a  party  to  the  suit 

2.  While  the  owner  (tf  a  lot  might  possibty  have 
objected  to  the  purchase  of  said  lot  by  a  munici- 
pal corporation  under  the  foreclosure  of  an  as- 
sessment lien,  a  subsequent  purchaser,  under  the 
foreclosure  of  a  prior  mortgage,  cannot  con- 
test its  validity  in  an  action  for  ejectment 

Appeal  from  superior  court,  King  county; 
B.  D.  Benson,  Judge. 

Action  In  ejectment  by  Thomas  8.  Krutz 
against  B.  A.  Gardner.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed. 

J.  C.  Whltlock,  and  J.  T.  Ronald,  tar  appel- 
lant John  P.  Hoyt,  for  respondent 

SCOTT,  C.  J.  In  March,  1889,  L.  M.  Rob- 
bins  and  Eliza  J.  Bobbins,  husband  and  wife, 
executed  a  mortgage  on  lot  4  In  block  47  of 
A.  A.  Denny's  addition  to  the  city  of  Seattle 
to  the  plaintur  In  this  action.  Thereafter,  in 
the  month  of  April  In  said  year,  the  city  en- 
acted an  ordinance  for  the  grading  of  Lenora 
street  Mpon  which  said  lot  abutted,  and  to 
make  the  expense  of  grading  the  same  borne 
by  the  property  benefited.  The  lot  in  ques- 
tion was  liable  to  assessment  for  the  im- 
provement, and  was  assessed  for  Its  propor- 
tion thereof.  The  same  not  being  paid.  In 
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June,  ISOO,  the  dtr  commoicecl  Its  action  to 
foreclose  tlie  assessment  Uen,  but  did  not 
make  the  plaintiff  herein,  nor  L.  M.  Rob- 
bins,  parties  def »idant  In  July  of  said  year 
a  decree  was  entered  foreclosing  the  assess- 
ment lien,  and  directing  a  sate  of  the  proxh 
erty  to  satisfy  the  same.  In  pursuance  there- 
of, in  the  month  of  January,  1891,  the  prop- 
erty was  exposed  for  sale,  and,  fh&ce  being 
no  other  bidders,  It  was  struck  off  to  the  city 
for  the  amount  of  the  assessment,  with  Inter- 
est, costs,  etc.,  and  this  sale  was  afterwards 
confirmed  by  the  court  Subsequently  the 
clly,  In  pursuance  of  an  ordinance  authoris- 
ing the  same,  sold  and  conveyed  all  Its  In- 
terest in  the  property  to  Mary  B.  Gardner. 
No  redemption  b^ng  made,  she  In  due  time 
received  a  BherlfTs  deed  for  the  property. 
The  defendant  herein  purchased  from  Mary 
B.  Gardner.  In  March,  18M,  the  plaintiff 
commenced  an  action  to  foreclose  his  mort- 
gage, but  ^d  not  make  the  defendant  here- 
in, his  grantor,  or  the  city  parties  defendant. 
In  July  of  said  year  he  obtained  a  decree  of 
foreclosure  dhrectlng  a  sale  of  the  premises, 
and  In  September,  18^  the  same  were  re- 
posed for  sale  In  pursuance  thereof,  and  bid 
in  l3y  the  plaintiff  for  the  amount  of  his 
mor^ge  debt,  and  this  sale  was  thereafter 
confirmed  by  the  court  In  June,  1887,  he  re- 
ceived a  sheriff's  deed,  and  demanded  to  be 
let  into  possession  of  the  premises.  The  de- 
fendant refusing  to  comply  therewith,  he 
brought  this  action  in  ejectment  The  de- 
fendant answered,  setting  up  his  title  under 
the  assessment  Uen  foreclosure,  and  alleged 
that  he  had  paid  out  large  sums  tor  taxes 
and  In  making  Improvements  on  the  lots 
since  his  purchase,  and  also  that  at  the  time 
of  the  assessment  proceedings  said  lot  was 
the  separate  property  of  Eliza  J.  Bobbins. 
The  plaintiff  demurred  to  the  affirmative  de- 
fense and  connterclalm,  and  the  defendant 
has  appealed  from  a  Judgment  thereon  In  fa- 
vor of  the  plaintiff. 

Substantially  but  two  questions  are  pre- 
sented for  OUT  ccmslderaUon.  One  Is  a  con- 
tention by  the  respondent  that  he  should 
have  been  made  a  party  defendant  In  the 
proceedings  to  foreclose  the  assessment  lien, 
and  that  the  same  are  void  because  he  was 
not  The  second  Is  that  the  city  had  no  au- 
tborlty  to  become  a  purchaser  of  the  prop- 
erty, and  could  transfer  no  tide  or  interest 
to  Mary  B.  Gardner,  the  appellant's  grantor. 
While  the  mortgage  lien  was  prior  In  point 
of  time  to  the  lien  of  the  assessment.  It  was 
yet  subordinate  thereto.  This  proposition  Is 
not  disputed  by  the  respondent  The  gener- 
al rule  that  the  holder  of  a  paramount  lien 
Is  not  required,  In  an  action  to  foreclose  It 
to  make  the  bolder  of  a  subordinate  lien  a 
party  to  such  suit  Is  conceded;  but  It  Is  con- 
tended by  the  respondent  here  that  under 
section  10  of  the  charter  of  said  dty  (Laws 
1885-8fl,  p.  243)  he  was  a  necessary  party  In 
a  proceeding  to  foreclose  such  a  Uen,  In  view 
of  the  following  provision  in  said  section: 


"*  •  •  It  shall  be  a  sufilclent  statement  of 
the  cause  of  action  in  the  complaint  to  allege 
the  making  and  completion  of  the  improve- 
ment, describing  It,  and  the  amount  of  the 
assessmentonthepremlses  proceeded  against, 
giving  an  accurate  description  thereof,  and 
the  amount  of  such  assessment  remaining 
unpaid,  and  the  names  of  the  owner  of,  and 
each  person  having  an  Interest  in  such  prem- 
ises at  the  time  of  commencing  the  action  or 
suit"  Undoubtedly  the  holder  of  a  mortgage 
would  be  a  propw  aikd  desIraUe  par^  de- 
fendant In  an  action  to  foreclose  an  assess- 
ment Hen,  but  we  do  not  think  that  it  was 
the  Intention  of  this  provision  to  make  it  es- 
sential that  he  should  be  made  a  party  to  the 
proceeding.  The  language  of  the  section 
does  not  require  It  by  aiqr  eiv^BS  provision, 
and  It  could  only  be  inferred  that  he  was  a 
necessary  party  from  the  prorlalcw  quoted, 
providing  for  a  naming  in  the  complaint  of 
each  person  having  an  interest  In  tiw  piwn- 
ises.  Cases  In  the  state  of  California  have 
been  called  to  our  attention  holding  that  un- 
der a  provision  requlrix«  such  proceedings 
to  be  brought  against  the  owners  the  same 
would  be  Ineffectual  unless  brought  against 
all  the  owners.  But  these  authorities  would 
not  apply— at  least  not  direeUy— i^n  the 
question  presented  here.  For  a  dlscussloft 
of  the  general  rule,  see  Pom.  Rem.  Ss  Rem. 
Bights  (3d  Ed.)  U  S3S.  S34.  Of  course,  the 
rights  of  one  not  a  party  to  the  proceedings 
would  not  be  concluded  by  such  a  foreclo- 
sure, but  the  same  would  be  effectual  to  fore- 
close the  llcn  i^;ainst  the  owner  of  the  prem- 
ises. The  bidder  of  the  snbsequent  Incum- 
brance would,  within  the  time  allowed  by 
the  statute  of  limitations,  be  entitied  to  re* 
deem.  In  relation  to  mortgages,  he  woold 
seem  to  be  confined  to  that  right.  2  Jones, 
Mortg.  (5tii  Ed.)  i  1395;  Bliss,  Code  Pi.  (3d 
Ed.)  I  101;  Gower  v.  Winchester,  33  Iowa, 
303;  Goodman  t.  White.  SS  Conn.  317;  Fai^ 
well  V.  Mtu-phy,  2  Wis.  533;  Jenkins  v.  New- 
man (Ind.  Snp.)  2S  N-  IS.  683;  Bradley  v. 
Snyder.  14  111.  26S.  We  are  of  the  opinion, 
in  this  Instance,  that  be  might  go  further, 
and  In  a  proper  action  contest  the  validity 
of  the  assessment  If  he  had  liad  no  oppor- 
tunity, or  was  not  called  upon,  to  do  so  pend- 
ing the  proceedlngR,  for  he  had  a  right  to  a 
hearing  In  that  matter  so  far  as  his  Interests 
were  affected.  But  his  further  contmtlon 
that  the  proceedings  were  entirely  Ineffec- 
tual for  any  purpose  as  against  him,  and 
that,  the  statute  of  limitations  having  run 
at  the  time  this  action  was  brought  against 
any  right  to  foreclose  the  assessment  Hen  as 
against  him,  the  whole  proceedings  should 
be  treated  as  void,  cannot  be  sustained.  In 
this  connection  counsel  has  cited  the  case 
of  Pamon  v.  licqne  (Wash.)  50  Pac.  485,  as 
sustaining  his  contention,  but  the  point  de- 
cided there  was  that  a  mortgagor  could  not 
revive  a  debt  secured  by  a  mortgage  after 
the  statute  of  limitations  had  run  against 
it  and  make  tiie  same  a  charge  upon  the 
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land  as  against  a  third  person,  who  then 
owned  It.  There  the  statute  had  mn  before 
the  action  to  foreclose  the  mortgage  was 
brought;  bnt  In  this  case  the  statute  had  not 
mn  against  the  right  to  foreclose  the  assees- 
ment  Hen  when  that  action  was  brought. 
The  lien  became  merged  In  the  decree  of 
foreclosnre,  and  the  statnte  of  limitations 
would  not  now  operate  against  the  claim 
prior  to  that  time.  It  Is  not  contended  here, 
mider  the  facts  shown,  that  the  asaessmCTt 
proceedings  were  Inralld,  bnt  that  the  action 
snbseqnently  brought  to  foreclose  the  lien 
thereby  created  was  void  because  the  mort- 
gagee was  not  made  a  party  defendant  to  that 
nilt.  In  support  of  the  contention  that  the 
tity  bad  authority  to  purchase,  the  appellant 
has  cited  no  direct  proTlslon  of  law  in  force 
when  the  foreclosure  proceedings  were  com- 
menced, but  contends  that  It  would  follow 
from  the  right  of  the  city  to  foreclose  the 
hen.  He  further  contends  that  the  ftsehold- 
ers'  charter  adopted  In  1880,  which  was  In 
existence  at  the  time  the  sale  was  made,  con- 
ferred auch  authorl^,  bnt  we  find  no  direct 
provision  authorizing  It  In  section  8  It  Is 
provided.  In  substance,  that  such  assessment 
shall  be  collected  as  other  taxes  shall  be  col- 
lected, and  sold  at  the  time  and  In  the  man- 
ner and  by  the  same  authority  as  lands  and 
lots  are  sold  for  general  taxea.  Although 
section  28  provides  that  at  a  general  tax  sale 
property  may  be  struck  off  to  the  d^,  we 
have  found  no  direct  provision  authorlztng  it  to 
be  so  struck  off  In  case  of  a  sale  under  the  tore- 
doBure  of  a  special-assessment  lien,  and  It  Is 
doubtful  whether  section  28  would  cover  It 

The  case  of  New  Whateom  v.  Bdlingham 
Bay  Imp.  Co.,  16  Wash.  181,  47  Pac.  236,  has 
also  been  called  to  our  attention.  The  court 
held  In  that  case  that  a  decree  authorlElng 
the  city  to  purchase  was  not  erroneous.  The 
ijnestion  resented  there  was  not  one  of  the 
lirlncipal  questions  In  the  case,  and  perhaps 
did  not  rec^ve  due  consIdMution,  at  least 
In  exjiresslng  the  reasons  in  the  opinion  for 
the  holding.  The  provtelons  of  the  charter 
mentioned  would  seem  to  apply  only  to 
property  acquired  for  municipal  purposes,  and 
the  section  dted  from  the  Laws  of  1893  (page 
879,  I  i22i  Is  limited  to  the  city's  own  delln- 
Qnent  special  assessments,  and  might  apply  to 
a  case  where  the  dty  was  conatnictlng  an  Im- 
jffovement  for  which  It  was  directly  liable, 
and  payable  In  the  first  Instance  out  of  Its 
general  funds,  but  where,  as  a  part  of  the 
scheme,  and  for  refanburslng  Itself,  the  city 
should  make  the  same  a  charge  upon  the 
property  beneflted.  What  was  said  In  the 
case  was  not  with  reference  to  the  question 
that  the  city  might  become  an  absolute  own- 
er of  the  property,  but  was  with  a  view  of 
preserving  the  proceedings,  and,  as  stated  la 
the  respondent's  brief,  citing  Black,  Tax 
Titles  (2d  Bd.)  I  801,  only  for  the  purpose  of 
holding  It  ontU  some  person  should  be  found 
who  would  tafco  the  land,  and  pay  tho  cbar* 


ges.  If  the  dty  could  he  an  ordinary  pur- 
chaser, liabilities  would  grow  out  of  it  not 
contemplated  In  the  making  of  the  Improve- 
ment  aud  entirely  Inconsistent  with  the  the- 
ory of  making  the  same  a  charge  upon  the 
property  benefited,  for  the  city  would,  of 
course,  become  liable  to  the  warrant  holder 
for  the  sum  bid;  but  no  auch  question  was 
involved  In  that  case  nor  here. 

We  do  not  find  it  necessary  to  decide  In 
this  case  whether  there  was  statutory  au- 
thority authorizing  the  land  to  be  struck  off  to 
the  city  in  default  of  other  bidders.  If  It  could 
be  struck  oft  to  It  it  could  only  be  for  the 
purpose  of  preserving  the  sale  proceedings. 
But  the  assessment  lien  would  remain  intact 
If  there  was  no  valid  sale.  The  foreclosure 
of  that  lien  would  remain  effective  also.  On* 
ly  the  sale  to  the  city  would  be  In  question, 
and  the  lot  could  again  be  offered  for  sals 
thereafter,  if  that  one  was  set  aside.  Kel- 
ley  V.  Chapman,  18  HI.  630.  If  the  lot  was 
struck  off  to  the  city  without  authority  In 
law,  the  owner  might  have  objected;  but 
she  did  not  do  so,  and  permitted  the  sale  to 
be  confirmed  by  the  court  Most  likely,  sub- 
sequently she  conld  n«t  have  questioned  It 
In  the  case  of  City  of  Champaign  v.  Har- 
mcm,  96  HL  491.  cited.  It  was  held  that  a 
vendor  of  land  could  not  question  the  power 
of  a  dty  to  buy.  The  sale  to  Mary  B.  Gard- 
ner appears  to  have  been  duly  made,  and 
authorized  by  a  dty  ordinance  passed  for 
the  purpose  The  fact  that  the  lot  was 
struck  off  to  the  city,  and  by  the  dty  trans- 
ferred to  her,  was  substantially  only  as  if 
she  had  purchased  it  at  the  sheriff's  ssle.  The 
reasons  given  in  some  of  the  authorities  cited 
as  expressed  In  Bor.  Jud.  Sales  (2d  Ed.)  SS 
413,  414,  relating  to  a  purchase  by  a  party 
In  Interest  do  not  obtain  In  a  proceeding 
like  this,  for  the  Interest  of  the  dty  in  col- 
lecting such  assessment  was  only  nominal 
The  fund  to  be  provided  thereby  was  for  the 
benefit  of  the  contractors.  Section  10  afore- 
said iH'ovlded  for  authorizing  a  suit  to  fore- 
close the  lien  the  contractor  who  con- 
structed the  Improvement  However  brought 
the  action  was  really  to  enforce  a  private 
right  the  rMuedy  being  confined  to  the  prop- 
erty benefited  by  the  improrem^it  Further- 
more, the  court  did  permit  the  city  to  buy 
confirming  the  sale.  Bven  though  the 
owner  could  have  objected  to  that  sale  In  an 
apt  and  timely  way,  we  are  of  the  opinion 
that  the  plaintiff  cannot  contest  Its  validity 
in  an  action  of  ejectment  as  Is  attempted 
here.  He  must  seek  his  rights  in  a  iwo- 
ceedlng  to  redeem  the  premises,  where  the 
rights  of  the  parties  can  be  properly  adjusted; 
or  to  set  aside  the  assessment,  if  be  is  not 
precluded  from  so  doing  for  a  failare  to  act 
In  time,  or  to  contest  the  same  In  the  assess- 
ment proceedings^  Beversed  and  r^anded. 

DUNBAR,  BEAVIS,  and  ANDBB^  JJ«  eou- 
cnr.  GORDON,  J„  did  not  alb 


Digitized  by  Google 


400 


61  PACIFIC 


RBPORIEB. 


(Wash. 
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(Supreme  Court  of  Waahlogton.   Dec.  21, 189T.) 

Btbebt  Railroads— Crossiso  Accidest9— 3?EGLt- 
OBKCB  or  ORiPHArt  and  oy  Pede8triat»— Com- 

PARATITB  NkGLIOBNCB — HARMLBSa  ErKOR. 

1.  Aiter  alighting  from  one  car,  plaintiff  was 
struck  by  a  car  coming  from  the  oppoaite  direc- 
tion. The  gripman  on  the  lattor  at  tlie  time  was 
engaged  in  conversatioD,  and  did  not  see  plain- 
tiff, although  plaintiff  was  in  plain  sight,  and  he 
did  not  ring  the  b^,  or  slacken  speed,  although 
the  car  was  oa  a  popular  crossing  of  a  populous 
city,  and  another  car  from  tlie  opposite  direction 
was  at  the  time  passing  said  car.  He  could  huTe 
stopped  the  car  in  from  6  to  12  feet  Htid,  that 
def^tdant  was  guilty  ot  negligence. 

2.  Plaintiff  was  on  a  crowded  street  car.  He 
signaled  conductor  to  stop,  hut  the  conductor  did 
not  see  the  sigual,  so  plaintiff  stepped  off  while 
his  car  was  in  motion,  and  was  struck  by  a  car 
going  in  the  opposite  direction.  At  the  time  he 
stepped  off,  he  was  prevented  from  seeing  down 
the  track  by  reason  of  the  crowded  condition  of 
the  car,  and  he  heard  no  bell  or  other  warning. 
BHd  that,  although  the  accident  happened  on  an 
unobstructed  street,  In  daylight,  plamtiff  was  not 
guilty  of  contribntorr  negligence  as  a  matter  of 
law. 

8.  An  instruction  that  if  plaintiff  was  gnilty 
of  on^  Blight  negligence,  and  the  accident  oc- 
eorred  by  reason  of  gross  negligence  of  defend- 
ant, plaintiff  should  recover,  notwithstanding 
such  slight  negligence  on  his  part,  is  rendered 
harmless  by  a  special  finding  that  plaintiff  was 
guilty  of  no  negligence,  slight  or  otneraiae. 

Appeal  from  superior  court.  King  county; 
B.  D.  Benson,  Judge. 

Action  by  George  H.  Smith  against  the 
Union  Trunk  Une.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Sdm  E.  Hmnldiries,  WllUam  E.  Hmnphr^, 
and  E.  F.  Edsoi.  for  appellant  Undsay, 
King  &  Turner,  for  respondent 

DUNBAR,  J.  This  Is  an  action  against  the 
appellaiit,  a  street-railway  company,  for  person- 
al Injuries  Inflicted  upon  the  respondent.  The 
complaint  alleges  that  the  appellant  negligently 
and  carelessly  struck,  knocked  down,  and  drag- 
ged respondent  a  distance  of  25  feet,  negligently 
caused  the  car  in  which  the  respondent  was  rid- 
ing to  be  overcrowded,  thereby  preventing  the 
respondent  from  seeing  the  car  coming  west 
(the  car  which  struck  respondent);  that  the 
car  which  struck  respondent  was  not  fur- 
nished with  any  fenders  or  safeguards;  that 
tlie  Injuries  were  inflicted  on  one  of  the 
street  comers  in  one  of  the  crowded  streets 
In  Seattle;  that  no  warning  or  signal  was 
given  by  the  gripman  on  the  approaching 
car,  and  that  the  speed  of  the  respective 
cars  was  not  slackened  as  they  approached; 
that  the  gripman  of  the  car  coming  west 
had  ample  time  to  prevent  said  Injuries, 
which  he  failed  to  do.  In  this  case  the  ap- 
pellant was  the  owner  and  operator  of  a 
couple  of  street  railroads  with  parallel  lines 
on  James  street.  The  south  track  was  used 
for  cars  going  east,  and  the  north  track  for 
cars  going  west.  The  tracks  were  about 
seven  feet  apart  and  when  the  cars  were 
opposite  each  other  there  was  a  space  ol 


abont  two  and  a  balf  feet  between  them.  It 
Is  conceded  that  the  street  was  open,  and 
free  from  obstruction.  The  plaintiff  board- 
ed the  car  at  Second  street,  and  at  Fourth 
street  he  stepped  off  of  the  car,  at  tbe  cross- 
ing, and  undertook  to  walk  across  the  track 
on  the  north,  and  was  run  down  and  injured 
by  the  west-bound  car,  and  sustained  the  In- 
juries complained  of.  At  the  conclusion  ot 
the  respondent's  testimony,  appellant  moved 
for  a  nonsuit,  which  motion  was  denied.  Ap- 
pellant then  Introduced  its  testimony  la  d^ 
fenae,  the  case  was  submitted  to  the  jury, 
who  found  a  verdict  for  the  respondent 

If  this  case  could  be  reversed  at  all,  it 
would  be  upon  the  theory  that  the  appel- 
lant was  entitled  to  its  motion  for  a  nonsuit 
for  the  reason  that  the  testimony  of  the  re- 
spondent himself  showed  contributory  n^- 
llgence.  The  testimony  contradicting  the 
statements  made  by  respondent  and  his  wit- 
ness was  a  matter  for  the  consideration  %/t 
the  Jury.  The  respondent  testified  that  the 
car  was  crowded  when  he  got  on  at  Second 
street;  that  more  passengers  got  on  the  car 
at  Third  street  and  that  he  was  crowded 
over  to  the  north  side  and  the  back  end 
thereof;  that  he  signaled  to  the  conductor  to 
let  him  off,  and,  his  signal  not  being  an- 
Bwered,  he  stepped  off  of  the  north  side,  and 
started  to  walk  across  the  street,— that  Is,  he 
stepped  upon  the  track,  saw  the  east-bound 
train  within  a  few  feet  of  him,  and  under- 
took to  throw  himself  off  of  the  track,  but 
was  not  given  time  enough  to  do  so,  and  bis 
leg  was  caught,  and  he  was  dragged  under 
the  car.  The  testimony  of  tbe  respondent's 
witness  Is  to  tbe  effect  that  the  gripman  on 
the  east-bound  train  was  not  tending  to  his 
business,  but  was  engaged  at  the  time  In  con- 
versation with  a  lady  passenger.  Some  of 
the  witnesses  testified  that  they  saw  the 
danger  the  respondent  was  in,  and  hallooed 
to  the  gripman  to  stop  the  car.  WltneM 
Wood  testified  to  this  effect,  and  that  In  no- 
tifying the  gripman  he  used  very  strong  lan- 
guage, because  he  felt  "hot,"  seeing  that  the 
gripman  had  plenty  of  time  to  st<9  the  car 
in  the  way  it  was  running  down.  Another 
witness  testified  that  the  gripman,  after  be 
became  aware  of  tbe  danger,  did  not  act 
with  promptitude,  but  very  deliberately  took 
hold  of  the  lever  for  the  purpose  of  Bt(Wlog 
the  car;  and  the  witnesses  to  the  accident 
who  were  introduced  by  the  respondent  testi- 
fied that  no  bell  was  rung,  nor  signal  of  any 
kind  given  by  either  car,  as  they  passed  each 
other.  It  Is  also  in  evidence  that  the  cars 
did  not  have  cowcatcher  attachments,  or  tbe 
latest  improvements,  which  tbe  ordinance  In 
relation  to  street  cars  in  Seattle  provides  for. 
The  cars  were  running  at  about  the  rate  of 
eight  miles  an  hour.  The  testimony  Is  that 
the  car,  at  the  place  tbe  accident  occurred, 
at  the  rate  of  speed  which  tbe  east-bound  car 
was  running,  could  be  stopped,  by  ft  compet- 
tent  man.  In  from  5  to  12  feet 

It  is  insisted  by  the  appellant  that  the  n- 
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Bpondent  could  have  seen,  and  oagbt  to  hare 
seen,  tbe  east-bound  train  coming  towards 
him  when  he  alighted,  for  tbe  reason  that 
It  was  an  op«i  street;  but  the  testimony  of 
the  respondent  la  that  he  was  unable  to  see 
the  train  by  reason  of  the  car  which  he 
was  on  being  crowded;  that  many  passen- 
gers were  standing  up,  standing  on  the  out- 
side of  the  car,  and  hanging  on  to  the  straps; 
that  they  were  thus  In  front  of  him,  and 
that  It  was  Impossible  for  htm  to  see  any- 
thing In  that  direction.  It  Is  earnestly  con- 
tended by  the  appellant  that  the  respondent 
was  gnllty  of  contributory  ne^lgence  In  not 
looking  and  listening  to  see  whether  a  car 
was  coming  from  the  east,  before  he  ven- 
tured onto  the  track.  The  testimony  of  the 
respondent  is  that  he  did  look  and  listen,  but 
his  testimony  Is  somewhat  confused  In  this 
respect.  It  may  be  said  that  without  any 
doubt  the  testimony  of  the  respondent  at 
least  shows  negligence,  and  gross  negligence, 
on  the  part  of  the  defendant.  If  a  passen- 
ger, having  no  duty  towards  other  passen- 
gers, can  see  the  danger  of  the  footman,  and 
warn  the  grli^an  of  that  danger  before  he 
sees  It,  by  reason  of  his  being  engaged  In 
conversation  with  a  lady  passenger,  or  for 
any  other  reason,  certainly  there  was  negli- 
gence on  the  part  of  the  gripman,  whose 
special  duty  It  Is  to  keep  a  lookout,  In  not 
seeing  the  danger  In  time  to  avoid  the  ac- 
cident. Then  the  case  resolves  itself  Into 
the  single  proposition,  viz.  whether  or  not 
the  respondent  was  guilty  of  contributory 
negligence.  We  do  not  think  that  we  can 
say  from  the  testimony  In  this  case  that  as 
a  matter  of  law  he  was.  But  there  were 
circumstances  connected  vrlth  his  alighting 
from  the  east-bound  train,  and  attempting 
to  cross  the  track  of  the  west-bound  train, 
which  should  be  submitted  to  a  jury  for 
their  determl  nation  on  the  question  of  con- 
tributory negligence.  This  accident  occur- 
red at  a  street  crossing,  a  popular  street  In  a 
popxUous  dty,  where  people  were  passing 
backwards  and  forwards  across  the  street  In 
large  numbers,  almost  all  hours  of  the  day, 
and  where  they  had  a  right  to  so  pass.  Un- 
der such  circumstances,  and  at  such  a  place, 
It  was  gross  and  culpable  ne^gence  on  the 
part  of  tbe  appellant  to  run  its  cars  past  each 
other,  without  giving  some  signal  or  warn- 
ing, or  to  approach  this  crossing,  whether 
passing  each  other  or  not,  without  giving  a 
signal  or  warning;  and  we  think  that  neg- 
ligence cannot  be  imputed  to  the  pedestrian 
for  not  antlclpatiog  culpable  and  gross  neg- 
ligence on  the  part  of  the  street-car  company. 
Street  cars  have  not,  by  any  means,  an  ex- 
clusive right  to  the  streets.  The  occupancy 
of  the  streets  by  street  cars,  other  vehicles, 
and  pedestrians,  is  a  joint  occupancy,  and 
the  rules  of  care  which  are  required  of  pe- 
destrians In  crossing  street-car  tracks  are 
laws  which  are  made  to  govern  not  the 
brightest  or  tbe  most  alert  minds,  but  the 
ordinary  mind;  and  the  ordLuai'y  mind  Is 
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often  apt  to  be  distracted  with  other  thought 
than  that  of  danger  in  crossing  car  tracka 
on  the  streets.  As  was  very  pertinently  re- 
marked by  the  respondent  In  his  testimony  in 
this  case,  "One's  mind  cannot  always  be 
kept  on  the  street  cars."  Of  course,  the  pe- 
destrian must  exercise  ordinary  core  to  avoid 
consequences  which  might  ensue  from  col- 
lision, and  tbe  care  must  be  in  proixirtion  to 
the  danger  to  be  avoided.  But  the  law  must 
look  at  human  minds  just  as  they  exist  with 
all  their  frailties,  their  inclination  to  abstract 
thought  and  absentmlndedness.  Human  life  la 
of  more  Importance  yet  than  rapid  transit, 
and,  if  street  cars  cannot  reasonably  protect 
life  and  limb  while  running  at  the  rate  of 
speed  which  they  do  run,  they  have  a  rem- 
edy left;  and  that  is  to  lessen  their  rate  of 
speed,  and  Increase  their  watchfulness  for 
the  safety  of  those  who  must  necessarily  be 
the  sufferers  when  a  coIUsion  occurs.  Bells, 
whistles,  and  signals  of  different  kinds  are 
used  for  the  purpose  of  challenging  the  at- 
tention of  people  who  are  using  tbe  street, 
that  they  may  protect  themselves  from  these 
unfortunate  collisions  and  accidents;  and 
the  cltlz«i  has  a  right  to  rely  upon  these  sig- 
nals which  are  In  common  use,  and  negli- 
gence should  not  be  Imputed  to  him  by  rea- 
son of  such  reliance.  As  was  pertinently  re- 
marked by  tbe  court  in  Railway  Co.  v.  Snell 
<Ohio  Sup.)  43  N.  E.  207,  which  was  a  case 
much  in  principle  like  the  one  under  discus- 
sion: "Ancient  rights  have  not  changed  be- 
cause new  vehicles  of  travel  have  been  In- 
troduced upon  the  streets,  nor  because  a  por- 
tion of  tbe  people  who  ride,  being  in  baste 
to  reach  their  destination,  demand  rapid 
transit  Tbe  streets  remain  for  all  the  peo- 
ple, and  be  who  goes  afoot  has  the  right,  es- 
pecially at  a  crossing,  to  walk  to  his  destina- 
tion. He  should  not  be  comp^ed  to  run, 
or  to  dodge  and  scramble,  to  avoid  collision 
with  vehicles."  In  that  case  it  was  also 
held  that  It  was  the  duty  of  the  drivers  of 
vehicles,  whether  wagons,  wheels,  or  cars,  to 
so  regulate  their  speed,  and  give  some  warn- 
ing of  approach,  at  whatever  cost  of  pains 
and  trouble  on  their  part,  as  that  the  toot- 
man  using  ordinary  care  himself,  and  bar- 
ring Inevitable  accident,  may  cross  in  safety. 
Applying  this  rule,  couided  with  tbe  other 
nUe  mentioned,  that  ordlnnFy  care  does  not 
require  the  pedestrian  to  anticipate  negli- 
gence on  the  part  of  the  approaching  car,  wc 
think  In  this  case  It  cannot  be  said,  accept- 
ing tbe  truthfulness  of  the  respoodeut's  testi- 
mony, that  the  respondent  was  guilty  of 
contributory  negligence.  The  conflict  in  tbe 
testimony,  as  we  before  said,  Is  a  matter  ex- 
clusively for  the  discretion  of  the  jury. 

It  Is  contended  by  the  appellant  that  the 
court  erred  in  Its  Instructions  to  tbe  jury, 
and  also  In  not  giving  ihe  instructions  iisked 
for  by  tbe  appellant.  The  principal  objection 
Is  raised  to  Instruction  No.  3,  which  is  as 
follows:  "If  you  do  not  believe  from  a  pre- 
ponderance of  the  evidence  that  plaintiff  acv 
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ed  as  persons  of  ordinary  prudence  generally 
act  in  circumstances  entirely  similar  to  all 
those  wblcli  surround  plaintiff,  at  and  Im- 
mediately preceding  said  accident,  or  It  you 
believe  from  the  evidence  that  said  Injury 
was  not  occasioned  directly  by  any  negli- 
gent act  of  defendant's  servants,  or  any  of 
them,  then  your  verdict  must  be  for  defend- 
ant; provided,  however,  that,  should  you 
find  that  plalutiff  was  guilty  of  only  slight 
negligence  In  the  premises,  and  that  aald 
accident  occurred  by  reason  of  gross  negli- 
gence of  defendant's  servant  or  servants,  you 
will  then  find  for  plalutiff,  notwithstanding 
such  slight  negligence  on  his  part."  The  pro- 
viso is  the  portion  of  the  instruction  which  It 
Is  insisted  is  wrong,  and  It  Is  asserted  by  the 
appellant  that  the  Instruction  was  given  In 
supposed  obedience  to  a  rule  laid  down  by 
this  court  in  the  case  of  Roth  v.  Union  Depot 
Co.,  13  Wash.  525,  43  Pac.  G41,  and  44  Pac. 
253:  that  the  law  was  misunderstood  by  the 
lower  court,  and  that  such  Is  not  the  law  in 
any  state.  The  latter  proposition  is  not  nec- 
essary for  us  to  determine,  for  a  referrace 
to  the  case  of  Roth  v.  Union  Depot  Co.,  su- 
pra, shows  that  it  was  not  the  Inteutlon  of 
this  court  to  lay  down  in  that  ease  the  doc- 
trine of  comparative  negligence,  but  the  re- 
view of  that  doctrine  was  simply  incidental 
In  that  case.  This  instruction,  however,  con- 
sidering the  special  findings  in  the  case,  was 
harmless,  for  the  Jury  found  as  a  question  of 
fact  that  the  respondent  was  not  guilty  of 
any  negligence,  slight  or  otherwise,  but  that 
he  acted  properly  to  the  extent  that  i>ersons 
of  ordinary  minds  generally  do  under  cir- 
cumstances In  all  respects  similar  to  those 
which  surrounded  him.  They  also  found  as  a 
special  verdict  that  the  appellant  was  negli- 
gent in  the  running  of  the  cars,  and  that  the 
gripman,  had  he  ^erclsed  such  care  and 
prudence  as  Is  generally  used  under  such  cir- 
cumstances by  careful  servants  of  street-car 
companies,  coJld  have  seen  respondent  In 
time  to  have  prevented  the  injury;  that  it 
was  the  gross  carelessness  of  the  defendant 
that  led  to  this  Injury;  and  that  no  warn- 
ing was  given  him  by  defendant,  or  Its  em- 
ployes, of  the  approach  of  the  car  which 
struck  the  plaintiff.  Objections  were  made 
to  other  instructions  that  were  given,  but  we 
think,  with  the  exception  of  those  we  have 
mentioned,  the  instructions  were  correct;  and 
that  the  instructions  offered  by  the  defend- 
ants which  had  not  already  been  given  by 
the  court  in  different  forms  should  not  have 
been  given.  We  flud  no  merit  in  any  of  the 
objections  of  the  pljilntiff,  the  only  question, 
as  we  have  before  stated,  being  the  bald 
question  as  to  whether  or  not  the  respondent 
was  guilty  of  contrtbutory  negligence;  and, 
finding  that  that  question  was  properly  sub- 
mltted  to  the  Jury,  and  they  having  deter- 
mmed  It  in  respondent's  Interest,  the  Judg- 
ment will  be  affirmed. 

SCOTT.  C.  J.»  and  REAVIS.  J.,  concor. 


RICHARDSON  T.  CARBON  HILL  COAL  CO. 
(Sapreme  Court  of  Washington.  Dec.  21,  1807.) 
Action  for  Personal  In-jl-ribs — Akesdbd  Fkti- 

TIOS — Ll  MITATIOKS. 

1.  An  action  against  a  corporation  for  per- 
sonal injuries  was  oriKiaally  commeaced  within 
tiie  statutory  time.  Afterwards,  after  the  time 
in  which  the  ori^nal  actiou  couid  be  brought 
had  expired,  an  amended  coinpluint  was  filed,  al- 
leging negligence  of  dcfeudaots  in  Belecting  a 
phyHician  to  treat  plaintiff.  EM  not  to  consti- 
tute such  a  new  cause  of  action  as  to  be  barred 
by  the  statute. 

2.  When  a  judgment  in  favor  of  plaintiff  is  re- 
versed, the  lower  court  has  jurisdiction  to  allow 
an  amended  petition  to  be  filed. 

3.  In  an  action  for  personal  injuries  and  for 
negligence  In  the  selection  of  a  physician  furnish- 
ed by  defendant;  tbe  plaintiff  secured  jad^ent. 
whidi  was  reversed  on  account  of  the  admission 
of  irrelevant  testimony;  the  court  also  stating 
that  it  was  not  shown,  nor  even  alleged,  that  de- 
fendant was  negligent  in  the  selection  of  a  physi- 
cian. Hrfrf,  Itot  an  amended  itetitinn  containiajr 
Bu<^  allegation  is  not  demurrable  on  the  ground 
that  the  matter  alleged  had  already  beeu  tried 
and  decided. 

Appeal  from  superior  court,  Pierce  county; 
Thomas  Carroll,  Judge. 

Action  by  Albert  W.  Richardsoo  against 
the  Carbon  Hill  Goal  Company.  From  an 
order  suatalnine  a  demurrer  to  the  amended 
petition,  plaintiff  appeals.  Reversed. 

Tillingbast  &  Pritchard,  for  ajvellant  J. 
M.  Ashton,  for  respondent 

DUNBAR,  J.  This  case  was  originally 
brought  by  the  appellant  against  the  re- 
spondent for  damages  for  breaking  appel- 
lant's leg  during  his  employment  by  the  re- 
spondent, and  alleging  that  the  Injury  was 
caused  by  the  n^llgence  of  the  respondent, 
and  upon  the  further  ground  of  the  unskill- 
ful treatment  of  his  Injuries  by  the  compa- 
ny's physician.  In  the  trial  upon  the  issues 
presented  the  superior  court  granted  a  Judg- 
ment of  nonsuit  In  favor  of  the  respondent. 
From  this  Judgment  the  appellant  appealed 
to  this  court,  and  obtained  a  reversal,  tlie 
court  holding,  however,  that  the  evidence 
was  insufficient  to  go  to  the  jury  on  the  first 
cause  of  action,  for  the  reason  that  It  affirm* 
atively  showed  contributory  negligence  on 
the  part  of  the  plaintiff;  and  the  cause  was 
remanded  for  a  new  trial,  with  leave  to  (lie 
new  pleadings.  See  6  Wash.  52,  32  Pac.  1012. 
Thereupon  a  new  complaint  was  filed,  and  Is- 
sues Joined,  and  a  second  trial  was  had  In 
the  superior  court,  resulting  in  favor  of  the 
plaintiff  for  flO.OOO.  Prom  this  decision  re- 
spondent appealed  to  this  court,  and  the 
cause  was  again  reversed,  for  the  reason 
that  Irrelevant  testimony  showing  the  rapid 
rate  of  speed  at  which  the  engine  upon 
which  plaintiff  was  seoted  was  driven  Into 
the  tunnel  by  defendant's  foreman,  the  cry 
of  the  plaintiff  when  he  was  thrown  to  the 
ground,  and  other  like  matters.  This  conrt, 
in  its  opinion,  said:  "All  such  testimony  was 
clearly  Irrelevant  to  the  issues  which  were 
finally  submitted  to  the  Jury,  and  mast  have 
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been  prejudicial  to  tbe  defendant"  It  was 
really  upon  this  ground  that  tbe  cause  was 
reversed.  It  Is  true  that  many  other  ques- 
tions were  discussed  In  the  opinion,  and  It  Is 
also  stated  that  It  was  not  shown  that  the 
company  was  derelict  In  the  way  of  being 
negligent  In  the  selection  of  a  physician,  and 
the  following  remarks  are  Introdnced  In  the 
opinion:  "In  fact,  It  is  not  even  alleged  In 
the  complaint  that  It  did  not  exercise  ordi- 
nary and  reasonable  care  to  select  an  ordi- 
narily skillful  physician."  The  Judgment 
was  reversed  without  any  order  as  to  the  fu- 
ture proceedings  In  the  superior  court.  The 
appellant  then  amended  his  complaint,  set- 
ting up  the  fact  that  the  coal  company  did 
not  exercise  ordinary  and  reasonable  care  In 
the  selection  of  a  physician,  or  an  allegation 
which  was  this  In  substance,  and  all  the  al- 
legation that  could  be  made  under  the  cir- 
cumstances of  tbe  case  bearing  upon  this 
proposition.  A  demurrer  was  filed  by  the 
respondent  to  this  second  amended  com- 
plaint, which  demurrer  was  sustained  by  the 
court.  The  appellant  electing  to  stand  on  Its 
complaint,  judgment  was  entered,  and  the 
appellant  brings  the  case  here  for  review. 

Tbe  respectlye  counsel  for  the  appellant 
and  respondent  differ  materially  as  to  tbe 
ground  upon  which  this  demurrer  was  sus- 
tained; but  It  Is  Immaterial  upon  what 
ground  It  was  actually  sustained,  the  mate- 
rial question  being,  could  it  be  sustained  up- 
on any  ground  which  fell  within  the  scope 
of  the  demurrer?  As  to  the  first  proposition 
discussed  by  the  respondent,  we  do  not  think 
that  this  was  a  separate  cause  of  action 
which  was  barred  by  the  statute  of  limita- 
tions, more  than  three  years  having  expired 
between  the  date  the  Injury  was  Inflicted 
and  tbe  filing  of  the  second  amended  com- 
plaint. The  amendment  relates  to  the  same 
transaction  and  tights  which  were  set  up  In 
the  prior  complaint,  and  while  It  is  true  that 
under  the  ruling  of  this  court  It  probably  be- 
came necessary  for  this  new  all^atlon  to  be 
made,  It  was  so  connected  with  the  original 
case,  and  was  so  dependent  upon  the  trans- 
actions alleged  to  have  occurred  in  the  orig- 
inal case,  that  we  think  It  does  not  fall  with- 
in tbe  rule  governing  a  new  cause  of  action. 
CoUey  V.  Coflln  Co.  (Ga.)  18  S.  E.  817;  Smith 
V.  Palmer,  6  Cush.  513-519;  1  Ene.  PI.  & 
Prac.  564,  and  cases  cited.  But  It  is  con- 
tended by  the  respondent  that  the  complaint 
does  not  show  so  much  a  new  cause  of  ac- 
tion as  it  does  an  attempt  to  retry  an  old 
cause  of  action  which  has  been  tried  and  de- 
cided. We  do  not  think,  however,  that  this 
contention  can  be  sustained.  We  have  care- 
fully examined  the  opinion  filed  by  this  court 
In  the  two  former  trials,  and  find  that  In  the 
first  ease  there  was  no  question  discussed  as 
to  the  sufficiency  of  tbe  pleading.  It  Is  true, 
tbe  court  said.  In  its  opinion,  that  the  Judg- 
ment was  reversed,  and  tbe  esse  remanded, 
with  Instructions  to  the  lower  court  to  des- 
ignate a  time  wltbln  which  the  parties  might 


file  new  pleadings  to  retry  the  cause.  The 
only  Inference  from  that  opinion  and  direc- 
tion would  be,  considering  the  discussion  of 
the  case,  that  that  portion  of  the  pleading  in 
reference  to  the  Injury  occurring  from  the 
accident  should  be  eliminated,  and  that  the 
cause  should  be  tried  on  pleadings  Involving 
the  second  ground  of  complaint;  and,  so  far 
as  any  direction  by  this  court  Is  concerned, 
an  elimination  of  that  portion  of  the  plead- 
ings just  mentioned  would  have  met  the  re- 
quirements of  the  case.  In  the  next  trial, 
however,  the  appellant  evidently  attempted 
honestly  to  meet  the  requirements  of  this 
court,  but,  on  hearing,  the  question  was  rais- 
ed and  decided  by  this  court  that  the  allega- 
tions of  tbe  complaint  were  not  sufficient  to 
sustain  the  only  judgment  which  the  appel- 
lant was  entitled  to,  viz.  damages  arising 
from  the  want  of  ordinary  care  In  selecting 
a  physician.  This  is  tbe  first  time  in  the  his- 
tory of  the  case  that  this  question  was  dis- 
cussed, and  the  flist  time  that  the  attention 
of  the  appellant  had  been  called  to  this  con- 
dition of  the  pleadings.  The  case  was  re- 
versed without  any  special  order  as  to  fur- 
ther proceedings,  but  this  does  not  negative 
the  Idea  that  tbe  pleadings  can  be  amended, 
or  that  any  other  proceedings  may  be  taken 
In  the  lower  court.  The  usual  course  Is. 
when  a  Judgment  is  reversed,  that  the  case 
Is  tried  over,  in  the  absence  of  any  order  of 
this  court  to  the  contrary.  If  the  judgment 
below  had  been  against  the  plaintiff  for  the 
reason  that  his  complaint  was  not  sufficient, 
his  case  would  liave  ended,  in  the  absence  of 
a  reversal  by  this  court;  but,  having  obtain- 
ed judgment  below,  and  that  judgment  be- 
ing reversed  by  this  court  upon  errors  oc- 
curring at  the  trial,  the  reversal  is  not  out 
of  the  ordinary  channel  of  reversals,  and  up- 
on filing  an  amended  complaint  In  harmony 
with  the  conclusions  of  this  court  In  rela- 
tion to  the  pleadings  we  see  no  reason  why 
the  appellant  would  not  be  entitled  to  a  trial 
of  his  case.  If  a  Judgment  of  nonsuit  had 
been  obtained  by  the  respondent  below,  there 
Is  no  doubt  that  tbe  appellant  could  have 
commenced  a  new  action  Involving  the  same 
cause  of  action.  It  Is  not  Infrequent  for 
pleadings  to  be  amended  In  tbe  lower  court 
several  times.  It  is  true,  it  Is  largely  discre- 
tionary with  the  court  It  may  or  it  may  not 
Impose  terms.  But  tbe  fact  that  the  cause 
came  to  the  appellate  court,  and  was  revers- 
ed, does  not  affect  the  power  of  the  trial 
court  to  give  leave  to  amend  the  pleading; 
for.  after  reversal  and  remission,  the  case 
stands  exactly  as  It  stood  before  tbe  trial. 
In  this  case,  the  cause  having  been  reversed 
for  error  of  the  court  at  the  trial,  and  the 
court  having  granted  leave  to  the  appellant 
to  file  an  amended  complaint  we  think  the 
court  had  Jurisdiction  to  try  the  cause,  that 
the  complaint  does  not  state  a  new  cause  of 
action,  and  that  tbe  material  matters  alleged 
In  the  ooniplaliit  have  not  before  been  liti- 
gated. It  Is  true  that  some  of  the  allegatlona 
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of  the  complaint  are  material,  as  the  allega- 
tions In  the  former  complaint  were,  and  this 
must  necessarily  be;  for  Instance,  the  alle- 
gation of  negligent  treatment  by  the  physi- 
cian. Of  course,  when  the  liability  to  pro- 
cure a  good  physician  is  established,  it  must 
necessarily  be  established  further  that  the 
physician  procured  was  negligent  in  the  per- 
formance of  his  duties,  so  far  as  the  appel- 
lant is  concerned,  or  no  damage  can  be  im- 
puted to  the  company.  The  Judgment  will 
be  reTersed,  and  the  cause  remanded,  with 
instmctions  to  the  lower  court  to  orerrule 
the  demurrer  to  the  complaint. 

SCOTT,  C.  X,  and  ANDERS  and  BEAVIB, 
JJ^  coDcnr. 


BAKER  T.  MEACHAM,  City  Treasuier. 
(Supreme  Court  of  Washinirton.   Dec.  18, 1897.) 
Udkicipal  Boxdb— Appucatio<(  or  AmessHSKTS. 

Under  Laws  Wash.  1893,  p.  281,  which  pro- 
Tides  that,  where  tbe  cost  of  district  bonds  is 
charged  by  special  assessment  agaiust  specific 
property,  assesameuta  shall  be  levied  each  year, 
BUfllcient  to  redeem  the  InstallmeutB  of  euch 
bonds  next  thereafter  maturing,  the  assessment 
of  each  year  most  be  applied  on  the  bonds  matur- 
ing that  year,  nlthouxb  the  bonds  maturing  the 
year  before  hare  not  been  paid  in  full. 

Appeal  from  superior  court,  King  county; 
"William  Hickman  Moore,  Judge. 

Action  by  F.  W.  Baker  against  George  F. 
Meacham,  treasurer  of  the  city  of  Seattle,  to 
compel  the  application  of  a  special  assess- 
ment to  the  payment  of  past-due  bonds. 
Judgment  t<x  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

Ira  Bronson,  for  appellant  John  K. 
Brown  and  F.  B.  Tipton,  for  respondent. 

80OTT,  a  J.  In  May,  ISM,  the  city  of 
Seattle  passed  an  ordinance  providing  for 
the  improvement  of  streets  and  the  construc- 
tion of  sewers  at  the  expense  of  the  property 
benefited,  and  for  the  isstiance  of  bonds 
therefor,  payable  In  installments,  pursuant 
to  an  act  of  the  legislature  (Laws  1893,  p. 
231),  and  also  providing  for  the  levying  and 
collection  of  special  assessments  upon  the 
property  benefited  to  pay  the  amounts  be- 
coming due  on  the  bonds  from  time  to  time; 
and  thereafter,  In  September,  1891,  passed 
an  ordinance  providing  further  for  the  Im* 
provement  of  Kllbourn  avenue  and  George 
street  as  aforesaid.  A  contract  was  let  ac- 
cordingly, the  improvemeuts  constructed, 
and  bonds  issued  in  denominations  of  $500 
each,  divided  Into  10  coupons  of  $50  each, 
numbered  from  1  to  10,  coupon  No.  1  falling 
due  one  year  from  date  of  issuance.  No.  2  In 
two  years,  and  so  on  for  a  period  of  ten 
years;  and  delivered  said  bonds  to  the  con- 
tractor. The  plalntifT  is  the  owner  of  cer- 
tain of  said  coupons  No.  1,  which  matured 
on  the  7th  day  of  March,  1896.  Hie  city 
caused  a  special  aaseasment  to  be  levied  on 


the  property  benefited  to  pay  the  first  y  nnn*! 
installment  of  all  said  bonds,  with  interest, 
upon  which  was  collected  an  amount  suffi- 
cient to  pay  47  per  cent  on  all  of  said  first 
coupons,  and  such  sum  was  duly  paid  by  the 
treasurer  of  said  city  to  the  holders  thereof, 
including  the  plaintiff.  A  balance  remained 
unpaid  of  53  per  cent  upon  all  of  them. 
Thereafter  another  special  assessment  was 
levied  for  the  purpose  of  paying  the  second 
annual  installment  and  Interest  represented 
by  coupons  No.  2,  of  which  was  collected  a 
sum  sufficient  to  pay  30  per  cent  thereof. 
But  the  plaintiff  demanded  that  such  mon- 
^s  should  be  applied  upon  the  balance  re- 
maining due  upon  his  coupons  No.  1  in  their 
due  proportion,  and  that  the  same  must  be 
paid  In  full  before  any  of  the  proceeds  of  the 
second  assessment  could  be  paid  on  coupons 
No.  2.  The  court  h^d  that  he  was  not  en- 
titled to  any  part  of  the  seoond  aweumen^ 
and  he  has  appealed. 

The  only  question  presented  Is  whether 
the  holders  of  coupons  No.  1  are  entitled  to 
have  them  paid  from  the  proceeds  of  the 
second  and  subsequent  assesamenta  before 
any  later  maturing  coupons  can  be  paid. 
The  appellant  contends  ttxat  the  provisions 
of  the  act  of  the  legislature  aforesaid,  direct- 
ing that  "where  district  bonds  are  iwued 
under  this  act  for  Improvements,  the  cost  of 
which  is  by  law  charged  by  q>ectal  assess- 
ment against  the  specific  property,  the  may- 
or and  council,  or  other  authorized  officer, 
board  or  body  shall  levy  special  assessments 
each  year  sufficient  to  redeem  the  install- 
ments of  such  bonds  next  thereafter  matur- 
ing," do  not  control,  or  In  any  way  direct 
the  city  treasurer  to  pay  the  funds  arising 
from  each  assessment  upon  the  coupons  fall- 
ing due  next  thereafter,  as  against  couimns 
of  the  same  series  which  matured  prior 
thereto,  and  contends  that  the  holding  of 
this  court  in  Eldemiller  v.  City  of  Tacoma, 
14  Wash.  376,  44  Pac  877.  requires  the  prior 
coupons  to  be  paid  in  full  before  any  subse- 
quent ones  can  be  paid  in  whole  or  in  part 
But  we  do  not  think  that  this  decision  ap- 
plies to  this  case,  as  it  related  to  the  pay- 
ment of  warrants  drawn  on  the  general  fund, 
which,  if  exhausted,  could  be  replenished  by 
subsequent  tax  levies.  It  will  be  observed 
that  the  act  provides  for  the  levy  of  an  a»- 
sessment  each  year  sufficient  to  redeem  the 
Installment  next  thereafter  maturing.  This 
clearly  indicates  the  Intention  that  the 
amounts  collected  by  virtue  of  said  assesa- 
ments,  respectively,  sliall  be  applied  upon 
the  installments  for  which  they  were  levied; 
otherwise,  If  the  holders  of  prior  coupons  are 
entitled  to  be  first  paid  in  full,  regardless  of 
the  year  the  assessment  was  levied  In,  the 
holders  of  the  lastcouponsmightreceivenoth- 
Ing,  in  case  the  value  of  some  of  the  proper- 
ty was  less  tlian  the  amount  charged  against 
it,  so  that  the  assessments  could  not  be  col- 
lected. This  would  be  unjust  and  contrary 
to  the  spirit  u  well  as  the  plain  provisional 
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of  the  law.  Hie  act  gives  the  right  to  the 
bolders  of  coupons  to  fweclose  only  on  tbe 
assessment  levied  for  the  year  In  wblcb  they 
matored  (see  section  2),  thus,  again,  limJt- 
tlag  their  rights  to  such  assessment;  and  the 
plaintiff  was  not  entitled  to  have  any  part  of 
the  amount  ccdlected  on  the  second  assess- 
ment to  pay  coupons  No.  2  applied  upon  his 
coapons  No.  1,  for  which  the  prior  assesB* 
ment  had  been  levied.  Afflrnoed. 

ANDERS,  DUNBAB,  GORDON,  and 
BEAVIS,  JJ.,  concur. 


WELCH  T.  GAKRETT. 
(Supreme  Court  of  Idaho.   Dec.  18.  1887.) 
HiaiNO  Ditch  — FoRPKiTDRB  —  NoJtVBRR—  Ab4H- 

DOXHINT. 

1.  A  ditch  constracted  for  mining  purposes 
CD  uDoccupied  public  laods  of  tlK  UDited  States 
is  held  by  grant,  and  the  owner  of  sudi  ditch 
does  not  forfdt  his  right  thereto  merely  by 
Donuser. 

2.  Nonuaer  of  a  ditdi,  brought  about  by  cir- 
cnmstances  over  which  the  ditch  owner  has  no 
control,  ia  not  evidence  of  abandoament  of,  or  in- 
tention to  abandon,  such  ditch. 

(SyUabus  by  tbe  Court) 

Am>eal  from  district  court,  Blugbam  coun- 
ty; D.  W.  Standroa,  Judge. 

Actltm  1^  James  Wdch  against  John  Gar- 
rett. From  a  Judgment  for  plaintiff,  and  an 
order  denying  a  new  trial,  defendant  ap- 
peals. Affirmed. 

E.  E.  Chalmers,  for  appellant.  F.  B.  Diet- 
rich, for  respondent. 

QUARLES,  J.  The  plainUff  brought  this 
suit  to  obtain  a  perpetual  Injunction  to  re- 
strain the  defendant  from  interfering  with 
the  use  and  enjoyment  of  a  certain  ditch, 
known  as  the  "Miners'  Ditch,"  by  the  plain- 
tiff, and  for  damages,  and  a  Judgment  de- 
creeing tbe  plaintiff  to  be  tbe  sole  and  ab- 
solute owner  of  said  ditch.  The  case  was 
tried  by  tbe  court  without  the  Intervention 
of  a  Jury,  the  facts  found  in  favor  of  plain* 
tiff,  and  Judgment  made  and  entered  ac- 
cordingly. The  defendant  moved  for  a  new 
trial,  which  was  denied  him,  whereupon  he 
appealed  from  the  order  denying  him  a 
new  trial,  and  also  from  the  judgment. 

The  appellant  assigns  several  errors,  the 
principal  one  being  that  tbe  evidence  Is 
InsufBcient  to  Justi^  the  verdict  This  con- 
tention is  based  principally  upon  tbe  ground 
that  the  evidence  shows  an  abandonment  of 
that  part  of  said  ditch  that  is  situated  upon 
the  lands  of  the  defendant  A  careful  study 
of  the  evidence  shows,  we  think,  that  It 
established  the  f(Hlowlng  facts:  The  ditch 
In  question  was  constructed  by  the  pred- 
ecessors In  interest  of  the  plaintiff  in  1870, 
and  while  the  lands  of  the  plaintiff  were 
unoccupied  public  lands  of  tbe  United 
States;  that  the  defendant  has  since  settled 
upon,  entered,  and  acquired  patent,  to  said 


lands;  that  said  ditch  was  constructed  at 
great  expense;  that  In  1887,  1888,  and  1889, 
the  plaintiff  expended  upon  said  ditch  aa 
much  as  9500;  that  this  ditch  conveys  water 
from  the  BlaclEfoot  river  to  mining  ground 
owned  by  tbe  defendant;  that  from  1889  to 
1801,  Inclusive,  the  waters  of  Blackfoot 
river  were  Involved  in  litigation,  and  the 
court  appointed  a  water  master,  who  shut 
the  water  off  from  the  ditch  In  question,  and 
refused  to  permit  the  water  to  be  used  by 
plaintiff  during  said  litigation.  In  1893  the 
plaintiff  partly  cleaned  out  the  ditch.  Plain- 
tiff leased  tbe  ditch  In  1888,  1889,  1890,  1S91. 
1892,  and  1893,  but  only  portions  of  the  ditch 
were  used  by  tbe  lessees.  In  18&4c  the  de- 
fendant, Garrett,  olwtructed  tbe  ditch,  and 
at  times  during  that  year  interfered  with 
the  plaintiff's  use  of  the  ditch.  The  de- 
fendant represented  hia  mining  claims, 
which  are  unpatented,  each  year,  and  ex- 
ercised, to  some  extent  ownership  each  year 
over  the  ditch  In  question.  The  district 
court  found  as  a  fact  that  **the  plaintiff  has 
never  abandoned  the  said  ditch,  or  any  part 
thereof."  We  think  that  tbe  said  finding 
Is  supported  by  the  evidence.  The  nonuser 
of  the  ditch,  or  any  part  thereof,  during  that 
portion  of  the  time  that  Its  use  was  pre- 
vented by  circumstances  over  which  the 
plaintiff  had  no  control.  Is  not  evidence  of 
abandonment  of,  or  intention  to  abandon, 
such  ditch.  The  prevention  of  Its  use  by 
the  defendant  In  any  one  year  did  not  show 
any  Intention  on  the  part  of  the  plaintiff  to 
abandon  such  ditch.  The  evidence  all  tends 
to  rebut  the  Idea  of  abandonment.  We 
think  the  findings  and  the  Judgment  were 
correct  The  plaintiff  did  not  forfeit  hlh 
right  to  the  ditch  ha  question.  The  appel- 
lant seems  to  think  that  the  Interrnptlon  of 
the  use  of  the  ditch  by  respondent  worked  a 
forfeiture,  and  that  tbe  rule  of  continuous 
adverse  user,  upon  which  the  title  to  an 
easement  may  be  acquired,  applies  to  this 
case.  This  view  Is  not  correct.  Tbe  plain- 
tiff acquired  an  easement  In  the  lands  of  the 
defendant  not  by  adverse  user  or  by  pre- 
scription, hut  by  grant.  Section  2339,  Rev, 
St.  U.  S.,  vested  In  the  predecessors  of  plain- 
tiff tbe  right  of  way  for  the  ditch  la  question 
when  they  accepted  the  offer  of  donation 
therein  made  by  the  government  in  said  sec- 
tion by  constructing  the  said  ditch.  Section 
2340,  Id.,  which  was  in  force  at  the  time 
tbe  defendant  acquired  his  said  patent  made 
the  patent  of  defendant  subject  to  plaintiff's 
right  of  way  for  said  ditch,  and  It  Is  im- 
material whether  the  said  patent  reserved 
this  right  to  the  plaintiff  or  not.  This  ease- 
ment of  the  plaintiff  In  the  lands  of  the 
defendant  is  by  tbe  terms  of  section  2825, 
Rev.  St.  Idaho,  real  estate.  The  plaintiff's 
title  to  his  ditch  light  might  be  barred  by 
limitation.  If  tbe  defendant  or  any  one  else 
should  hold  It  continuously  and  adversely 
to  him,  openly  and  notoriously,  for  five  years, 
paying  all  taxes  thereon;  but  no  such  claim 
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tB  asserted  ti7  tbe  defmdant  This  Tlew  of 
the  case  makes  It  mmecessary  to  pass  on  the 
other  qoestionB  raised.  The  trial  conrt  proi^ 
erly  overmled  the  defendant's  motion  for  a 
new  trial.  The  Judgment  of  the  district 
court  Is  affirmed,  with  coats  to  tbe  respond- 
ent 

SULLIVAN,  C.  J.,  and  HUSTON.  J.,  eon- 
cur. 


In  re  BANK  OP  GENESEE. 
GAFFNBY  t.  DENNING  et  al. 
(Supreme  Court  of  Idaho.   Not.  11,  1807.) 
Insoltbhci — Attorkbt'b  Fibs  or  Assiqxeb  — 

AUX>WAKCB  BT  JdDOB. 

1.  Coats  iscorred  by  the  asalsnee  of  an  IdboI- 
vent  eatnte,  ia  proceedings  in  insolvency,  for 
reasonable  and  necessary  attorney's  fees  incurred 
iu  protecting  tbe  insolvent  estate,  shoald  be  al- 
lowed to  the  assignee,  on  hts  application,  and  not 
to  the  attorney. 

2.  Orders  allowing  attorney's  fees  for  servlceB 
rendered  the  assigoee  of  an  insolveut  debtor, 
whit^i  are  made  upon  ex  parte  application  of  the 
attorney,  by  tbe  diatrict  judge,  either  in  open 
court  or  at  chambers,  are  in  violation  of  the 
rights  of  the  creditors,  and  unauthorized. 

3.  A  district  judge  has  no  jurisdiction  at  cham- 
bers to  make  an  order  allowing  or  fixing  the 
compensation  of  an  attorney  for  an  assiKuee  of  an 
insolrent  debtor  whose  estate  is  being  settled  by 
proceedings  m  insotveocy. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  lAtah  county; 
W.  G.  PIpCT,  Judge. 

Appeal  John  H.  GalCney,  assignee  of  the 
Bank  of  Genesee,  from  an  order  refusbig 
to  Bet  aside  various  orders  allowing  attor- 
ney's fees  to  &  S.  Denning  and  Warren  Trait. 
Beversed. 

John  T.  Morgan  and  R.  T.  ICorgan,  for  ap- 
pellant. S.  8.  Denning  and  Warren  Trnlt, 
in  pro  per. 

QUABI^,  J.  The  Bank  of  Genesee,  a 
corporation,  filed  Its  petition  in  insolvency, 
and  was,  on  the  27th  day  of  November,  1^ 
by  adjudication  In  the  court  below,  dedared 
to  be  insolvent.  At  a  meeting  of  tbe  credit- 
ors, JtOm  il.  Gaffn^,  fhe  appelant,  was  elect- 
ed assignee  of  said  Insolvent;  and  be  was 
thereafter,  hy  order  of  tbe  lower  conrt  made 
Apra  2S,  1896,  duly  confirmed  as  such  as- 
signee, imd  required  to  execute  an  undertak- 
ing as  such  assignee  in  the  sum  of  ^000, 
which  nndertsklng  was  thereafter  given  by 
said  assignee.  It  appears  from  the  record 
that  said  assignee  empl^d  the  respondent 
S.  S.  Denntaig  to  act  as  his  attomeg'.  Said 
resptmdent  performed  services  as  attorney 
for  the  said  assignee  In  various  suits.  Later 
It  aiH>ears  that  the  respondent  Warren  Trnit 
became  associated  with  the  respondent  Den- 
ning a>  attorney  for  said  assignee.  It  ap- 
pears that  the  district  court  and  the  Judge 
thereof,  at  chambers,  between  December  11, 
i9l9ti,  aiid  May  17,  1807,  made  numerous  or- 
ders allowing  attorney's  fees  to  the  respond- 
ents for  alleged  services  rendered  to  the  as- 


signee In  the  administration  of  the  estate  of 
the  Insolvent,  the  amounts  vacylng  from  9^ 
to  91,600,  and  aggr^ting  $%2US£.i>0,  for  serv- 
ices claimed  to  have  been  rendered  within  a 
period  of  six  numtbs.  On  June  14,  iSfft,  tbe 
appellant,  as  said  assignee,  served  on  re- 
spondents, and  filed  In  the  district  court  in 
this  proceeding,  a  notice  of  change  of  attor- 
n^B,  dismtesiiv  tbe  respondents,  and  snl>- 
stltutlng  for  tbem  Mesns.  J.  T.  and  K.  'X. 
Morgan.  The  iu>pellant  moved  the  court  to 
set  aside  the  varkms  orders  allowing  the  said 
attorney's  fees  against  the  appellant,  u  said 
assignee,  <hl  the  following  grounds,  to  wit: 
First,  the  api^catlon  for  each  and  all  of  said 
orders  were  made  without  notice  to  appel- 
lant; second,  the  said  orders  .were  made 
without  tbe  knowledge  or  consent  of  the 
appellant;  third,  the  fees  charged  and  allow- 
ed were  exorbitant  and  exceaslve;  fourth, 
that  one  of  the  fees  allowed,  In  the  sum  of 
^1,500,  was  for  services  claimed  to  have  been 
rendered  the  respondents  in  a  certain  case 
in  the  United  States  circuit  court,  district  of 
Idabt^  Northern  division,  was  not  within  tbe 
contrtk  of  tbe  conrt  below,  the  Jnrlsdictlott 
to  fix  said  fee  bcdng  vested  solely  in  Uie  said 
United  States  circuit  court  The  conrt  heard 
the  said  motion,  and  made  its  order  deny- 
ing the  said  motion,  from  which  this  appeal 
is  brought  to  this  court 

It  ia  difficult  to  Imagine  upon  what  theory 
the  respondents  and  the  honorable  district 
Judge  assumed  the  authority  to  dissipate  the 
assets  al  the  insolvent  estate  by  orders  made 
by  the  district  Judge,  either  in  court  or  at 
chambers,  without  notice  to  the  assignee,  and 
without  any  iqiportunlty  to  the  cieditors  to 
resist  or  protest  against  auch  unwarranted 
proceedings.  The  motion  nude  by  appellant 
to  set  aside  sUd  orders  should  have  been 
sustained,  cm  tbe  ground  that  said  orders 
wae  made  without  notice  to  the  assignee 
and  creditors  who  bod  appeared.  The  as- 
signee and  credltfflS  of  an  Insolvent  estate 
which  is  being  settled  1^  a  Judicial  proceed- 
ing under  our  statutes  have  some  rights  rel- 
ative to  the  dlstcibution  of  the  assets  of 
such  insolvent  estate,  notwithstanding  the 
views  of  the  learned  district  Judge  and  the 
respondents  to  the  contrary.  Assignees  and 
receivers  are  entitled  to  necessary  costs.  In- 
cluding reasonnUe  and  necessaiy  attorney's 
fees,  incurred  In  the  protection  of  tbe  estate 
which  has  been  Intrusted  to  tbem.  The 
claim  for  attorney's  fees  must  be  made 
through  the  assignee,  the  attorney  looklm; 
to  the  assignee  for  his  comp^isation,  and  is 
properly  presented  in  the  accounts  of  the  as- 
signee, and,  like  other  Items  in  nis  account, 
may  be  contested  by  creditors.  Where  it  is 
necessary  for  an  assignee  of  an  iiuolvent 
estate  to  employ  an  attorney,  he  should  do 
so  with  tbe  understanding  on  tbe  part  of 
both  that  the  fee  mtut  be  for  necessary  serv- 
ices, reasonable  In  amount,  and  subject  to 
the  control  of  the  court  when  settling  the 
accounts  of  the  assignee.   It  Is  the  duty  of 
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the  court  to  allow  an  assignee  costs  Incurred 
necessarily,  In  the  way  of  attorney's  fees, 
In  protecting  tbe  estate;  but  the  court  should 
first  ascertain  that  the  attorney's  fees  are 
necessary  and  reasonaljle.  While  this  ques- 
tion Is  liefore  us,  we  deem  it  proper  to  sug- 
gest that  where  an  assignee  of  an  Insolvent 
estate,  or  other  fiduciary,  employs  an  attor- 
ney in  a  number  of  cases,  the  fee  should  not 
be  as  large  In  any  one  case  as  It  should  be 
if  there  was  only  one  case. 

It  appears  by  the  application  for  writ  of 
review,  made  to  this  court,  in  this  Insolvency 
proceeding,  that  the  district  judge,  at  cham- 
bers. In  addition  to  the  orders  allowing  fees 
heretofore  mentioned,  after  appeal  was  per- 
fected, allowed  additional  fe^  to  the  amount 
of  ¥750,  making  the  total  allowance  of  at- 
torney's fees  to  respondents,  for  services  ren- 
dered within  a  period  of  six  months,  reach 
a  grand  total  of  $3,142,50.  The  last  order 
named  was,  at  this  term  of  this  court,  an- 
nulled, for  want  of  jurisdiction  In  the  district 
Judge  to  make  such  order  at  chambers.  See 
fil  Pac.  09.  It  is  not  only  proper,  but  the 
duty,  of  the  assignee.  In  presenting  his  ac- 
counts, to  embrace  therein  such  amount  as 
he  and  the  attorney  may  agree  upon  for 
services  rendered,  as  a  preferred  claim 
against  the  estate,  such  Item  subject  to  con- 
test by  any  creditor.  But,  If  the  assignee 
and  hla  attorney  cannot  agree  on  the  amount 
ot  fee  due  the  attorney,  the  assignee  should 
fix  the  amount;  but  in  either  and  all  events 
the  court  should  control  the  matter,  and 
when  the  amoimt  is  to  be  changed,  or  a  mo- 
tion heard  for  that  puri>ose,  the  court  should 
fix  a  time  and  place  to  hear  such  motion, 
due  notice  of  which  should  be  given  to  the 
creditors  who  have  appeared,  find  the  matter 
determined  in  open  court,  where  all  parties 
interested  are  given  an  opportunity  to  be 
heard.  The  assignee  Is  selected  by  the 
creditors,  and  it  is  his  duty  to  protect  their 
Interests  by  protecting  the  Insolvent  estate 
against  loss  as  far  as  he  can  reasonably 
do  so. 

The  fourth  ground  upon  which  appellant's 
motion  Is  based  Is  not  tenable,  as  the  accounts 
of  the  assignee,  and  every  Item  thereof.  Is 
under  the  control  of,  and  to  be  settled  by, 
our  state  district  court.  The  order  appealed 
from  Is  reversed,  and  the  proceeding  Is  re- 
manded, with  directions  to  the  lower  court 
to  sustain  the  motion  of  appellant,  and  to 
set  aside  each  and  all  of  the  orders  named  In 
the  motion  of  appellant,  and  for  further  pro- 
ceedings consistent  with  the  views  herein  ex- 
pressed. The  cost  of  this  appeal  is  awarded 
to  appellant. 

SULUVAN,  C.  J.,  and  HUSTON,  J.,  concur. 

On  Behearlng. 

(Dec.  9,  1897.) 

SULLIVAX,  C.  J.  This  Is  a  petition  for  re- 
hearing.  It  appears  that  a  motion  was  made 


In  the  lower  court  to  set  aatde  and  annul 
certain  orders  made  allowing  compensation 
for  I^al  services  to  the  attomeyB  for  the 
assignee,  and  to  readjust  and  fix  such  com- 
pensation, and  to  allow  a  certain  offset  It  is 
contended  that  the  opinion  heretofore  ren- 
dered in  this  case  proceeds  upon  the  theory 
that  said  motion  was  denied,  when,  as  a 
matter  of  fact,  it  was  granted,  and  the  com- 
pensation readjusted  and  fixed.  To  ascer- 
tain whether  this  contention  Is  well  found- 
ed, we  must  refer  to  the  order  of  the  court 
made  on  said  motion,  and  the  notice  of  ap* 
peal  therefrom.  The  order  made  on  the 
hearing  of  said  motion  states  as  follows: 
"Wherefore,  the  court  being  fully  advised  In 
the  premises,  both  as  to  the  law  and  to  the 
facts  in  this  case,  it  Is  hereby  ordered  that 
the  motion  of  the  assignee  to  annul  and  set 
aside  its  order  of  June  0,  lSt>7,  granting  to 
S.  S.  Denning  and  Warren  Trult  the  sum 
?1,500  for  professional  Ber\ices,  be,  and  the 
same  Is  hereby,  overruled,  and  that  said  or- 
der shall  stand.  •  •  •"  It  appears  from 
that  order  that  the  motion  to  annul  and  set 
aside  was  denied.  The  appeal  was  taken 
from  said  last-mentioned  order,  and  states 
that  said  assignee  "appeals  to  the  supreme 
court  of  the  state  of  Idaho  from  the  order 
of  said  court,  made  and  entered  on  the  19th 
day  of  June,  1807,  in  favor  of  S.  S.  Denning 
and  Warren  Truit,  and  overruling  said  as- 
signee's motion  to  set  aside  the  order  made 
and  entered  on  the  9th  day  of  June,  1807. 
•  •  •"  Thus,  It  Is  shown  that  the  court 
entered  an  order  denying  appellant's  motion 
to  set  aside  certain  orders,  and  that  the  ap- 
peal was  taken  from  that  order.  The  appeal 
was  not  taken  from  an  order  readjusting 
or  reflxing  said  compensation.  The  court 
absolutely  refused  to  set  aside  the  orders 
complained  of  by  appellant,  and,  until  said 
orders  are  set  aside,  no  readjustment  of  said 
compensation  could  be  had.  While  it  Is  true 
some  testimony  was  taken  on  the  hearing  of 
said  motion  to  set  aside,  etc.,  said  motion 
was  overruled.  The  petition  for  rehearing 
must  be  denied,  and  It  Is  so  ordered. 

HUSTON  and  QUARLBS,  JJ..  concur. 


KELLY  V.  r^ACHSIAN  ot  al. 
(Supreme  Court  of  Idaho.   Nov.  18,  1807.) 

APPBAL  — DiSHISBAL  — IN9CFP1CIBN0T  OF  UNDBB- 
TAKIMO. 

Whore  appeal  is  takrn  both  from  the  jadg- 
ment  and  the  order  overruling  a  motion  for  a  new 
trial,  an  undertaking  reciting  that  ap[x>!laiitM 
will  pay  all  dumagL-s  and  costs  that  may  by 
awarded  against  them  on  the  "appeal"  in  void 
for  nncertainty,  and  the  appeal  will  be  dismissed. 
(Syllabos      the  Court) 

Appeal  from  district  court,  Nes  Percft 
county;  W.  G.  Piper,  Judge. 

Action  by  M.  A.  Kelly  against  Samuel  S. 
Leachman  and  another.  From  the  judgment 
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(or  plaintiff,  and  oeSet  oremillDg  a  motion  for 
a  new  trial,  detendanti  aKwal.  DUmlased. 

Eugene  Ocelli,  for  ^peUonts.  JaniM  W. 
Reld,  for  respondent. 

SULLIVAN.  C  J.  This  la  an  appeal  from 
the  Judgment  and  order  overmllng  motion 
for  a  new  trlaL  A.  motion  was  made  to  dis- 
miss the  appeal,  on  the  ground  that  the  un- 
dertaking was  void  for  uncertainty.  In  the 
IR«ambIe  of  the  undertaking  it  is  recited 
that  the  appeal  Is  from  the  Judgment,  and 
from  the  order  denying  a  motion  for  a  new 
trial.  And  In  the  obligation  the  obligors 
agreed  that  said  ai^lants  will  pcij  all  dam- 
ages and  costs  that  may  be  awarded  against 
than  on  the  "appeal."  On  the  authority  of 
Bebree  t.  Smith.  2  Idaho.  827,  16  Pac.  477; 
Motherwell  t.  Taylor,  2  Idaho.  138.  9  Pac. 
417;  Eddy  T.  Vanness,  2  Idaho.  93,  6  Pac 
115;  Schiller  t.  SmaU  <Idaho)  40  Pac  53,— 
the  appeal  must  be  dismissed.  This  question 
has  been  passed  npon  so  frequently  by  this 
court  Uiat  the  wonder  Is  that  attorneys  are 
not  more  careful  in  preparing  their  under- 
t&klnga  on  appeal.  The  motion  is  granted, 
and  the  aH>eal  dismissed;  costs  of  this  ap* 
peal  granted  to  the  respondent. 

BU8ION  and  QIJARLES.  JJ.,  c<Hicni; 

On  Behearlng; 

(Dec.  15,  ISOT.) 

QUARLES,  J.  The  question  that  Is  raised 
in  this  case  by  petition  for  rehearing  has 
been  prolific  of  annoyance  to  the  court,  but 
has  been  fully  settled  by  repeated  decisions. 
Where  there  are  two  appeals,  there  need  be 
only  one  undertaking  on  both;  but  the  un- 
dertaking must  l>e  so  worded  that  the  sure- 
ties will  be  liable  for  the  costs  that  may  be 
awarded  against  the  sppellant  on  either  of 
the  appeals,  or  on  a  dismissal  of  either  of 
said  appeals.  If  two  appeals  are  taken,  and 
the  undertaking  binds  the  sureties  with  cer- 
tainty to  pay  the  costs  that  may  be  awan2ed 
on  one  of  the  appeals  only,  or  a  dismissal 
thereof,  but  does  not  ro  bind  them  on  the 
other  appeal,  the  undpi  ing  will  support  the 
flrst  appeal,  but  will  uut  support  the  last 
one.  In  the  case  at  bar  there  are  two  ap- 
peals, both  of  which  are  recited  In  the  under- 
taking; but  the  sureties  stipulated  that  "we, 
the  undersigned,  residents  of  the  county  of 
Nez  Perces^  in  the  state  of  Idaho,  do  hereby 
Jointly  and  severally  undertake  and  promise 
on  the  part  of  the  appellants  that  the  said 
appellants  will  pay  all  damages  and  costs 
which  may  be  awarded  against  them  on  the 
appeal  or  on  a  dismissal  thereof,  not  ex- 
ceeding three  hundred  dollars,  to  which 
amount  we  acknowledge  ourselves  Jointly 
and  severally  bound."  There  being  two  ap- 
peals, and  the  sureties  undertaking  on  one 
only,  without  designating  which  oa^  the 


undertaking  Is  Told  for  nnc^talnty.  Pat^ 
ties  appealing  should  have  no  trouble  in  giv- 
ing a  sufficient  undertaking  on  appeaL  If 
the  imdertaklng  In  question  had  only  recl^ 
ed  one  appeal,  it  would  have  been  good  as 
to  that  one.  If  it  had  said  "on  said  aKteals, 
or  either  of  them,**  It  would  have  been  suffi- 
cient In  addition  to  the  cases  cited  In  the 
original  opinion,  see  the  following  named 
cases,  decided  by  this  court:  McCoy  v.  Old- 
bam,  1  Idaho,  465;  Mathtsson  v.  Leland,  Id. 
712;  Cronln  v.  Mining  Co.,  32  Pac.  53; 
Young  v.  Tiner,  38  Paa  C97;  Hoskins  v.  Wood- 
en, Id.  983;  Schiller  v.  Small,  40  Paa  03;  WeU 
V.  Sutter,  44  Pac.  555.  The  object  In  requiring 
an  undertaking  on  appeal  to  to  i»rotect  the 
respondent  from  damage  when  there  is  no 
merit  In  the  appeal,  or  the  appeal  Is  not 
prosecuted  with  effect  The  sureties  are 
bound  by  the  precise  terms  of  their  onder- 
taking.  and  not  otherwise.  If  they  stipu- 
late as  to  one  appeal  only,  the  undertaking 
must  be  so  certain  that  there  can  be  ascer- 
tained from  the  letter  thereof  the  identical 
aK>eal  in  which  they  agree  to  be  bound.  A 
void  bond  on  appeal  cannot  be  amended,  and 
the  statute  does  not  so  authorize.  A  rehear 
lug  Is  denied. 

SUUJVAN,  a  and  HUSTON.  con- 
cnr. 


(5  Idaho.  B28) 

SPAULDINO       CCEUR  D'ALENE  RT.  A 
NAV.  CO. 

(Supreme  Court  of  Idaho.   Nov.  26,  1897.) 

Railroad  Coxsnraono!!  Coktkact  —  Barhlsss 
Ebbok  —  SubbtahtiaIi  Cokflict  —  Umfihb  — 
CiussinoATi^!!— QuAXTDx  Mbbuit— RssaKo- 
iir«  CoHTRACr. 

1.  l%e  court  fonnd  that  a  certain  contract 
wai  entered  into  by  tb?  parties,  but  omitted  to 
find  that  certaia  BpeGificatlona  referred  to  in  said 
contract,  and  made  a  part  thereof,  were  a  part 
of  the  said  contract.  BeU,  under  the  facts  of 
thia  case,  that  luch  omission  was  harmleaa  er- 
ror. 

2.  Where  there  Is  a  stibstaatial  conflict  In  the 
evidence,  a  finding;  of  fact  by  the  court  based 
tiiereoa  will  not  tie  dl8tart>ed. 

8.  Under  the  provisions  of  a  contract  for  the 
couHtruciion  gf  u  ruiUoud  which  provides  that, 
"to  prevent  disputes  and  misunderstandlnff, 
tlie  engineer  of  the  company  is  constituted  the 
umpire  to  settle  the  same,  and  also  to  decide  the 
"amount  and  quautitv.  chnraccer  and  kind,  of 
work  and  material  performed  and  furnished," 
and  that  his  decision  sknil  be  btmiiiiR,  Sual,  and 
conclusive,  hdd,  ttiat  a:nd  stipulation  Imposes 
on  the  company  the  duty  of  eaiploying  an  engi- 
neer who  is  tboroufihiy  competcut,  upright,  and 
honeat,  and  also  to  see  to  It  that  such  engineer 
performs  such  dnties  foirly  and  honestly. 

4.  Where,  under  a  cnutrnot  between  plaintiff 
and  defendant,  it  is  specilicd  thnt  ^riiUiog  abali 
include  eartli,  loose  rock,  nud  solid  n)Ck,  aad,  aft- 
er iloGniug  the  terms  "loose  rock"  and  "solid 
rock,"  "earth"  is  defined  as  follows:  "All  other 
material,  of  whatever  cature,  including  txiwlders 
measuring  less  than  one  cubic  foot,  and  looae 
Band  rock,  slate,  and  ahule,  which  can  be  exca- 
vated with  picks,  slinll  he  estimated  and  consid- 
ered earth,  and  under  the  head  of  'excavatioo' 
or  'embaukmeu^'  as  the  case  may  be,"— and,  in 
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the  progress  ot  the  Tr'ork,  hardpan  is  Btruck,  that 
cumot  be  excavated  with  picks,  but  requires 
biasting,  and  fte  plaiotifE  applied  to  the  defend- 
ant for  a  h&rdpan  classification,  and  was  in- 
formed that  he  shoold  have  a  fair  classification, 
xmAer  the  contract,  as  to  the  haTdpau,  the  plain- 
tiff ia  entitled  to  recover  a  reasonable  compen- 
satioQ  per  cubic  yard  for  removing  such  hard- 
pan. 

5.  Where  one  party  to  a  contract  Is  prevented 
from  completing  the  contract  within  the  time 
specified  by  reason  of  the  other  party's  neglect, 
faUure,  or  refusal  to  perform  his  part,  he  is  not 
oblii^  to  bring  his  action  npon  uie  contract  to 
enforce  payment,  bat  may  resort  to  the  quantum 
meruit  to  obtaio  his  compensation, 

6.  If  the  acts  of  one  party  to  a  contract  be 
snch  as  prevent  the  other  from  performing  his 
part  witMn  the  time  specified,  he  may  rescind  or 
abandon  the  contract,  and  recover  under  a 
iiuantum  meruit. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Kootenai  coun- 
ty; A.  E.  Mayhew,  Judge. 

ActioB  by  William  L.  StMuldlnsr  against 
tbe  Cceiir  D'Alene  Kallway  &  XsTigation 
CompaDy  to  recover  on  a  quantum  memlt 
for  constructing  a  railroad.  From  a  Judg- 
ment for  plaintiff,  and  an  order  overruling 
the  motlui  tar  a  new  trial,  defendant  ap- 
peals. Afflrmed. 

Dudley,  Sunn  &  Dudley  and  Albert  Allen, 
for  appellant.  Willis  Sweet  and  Foster  & 
Turner,  for  respondent 

SULLrVAN,  G.  J.  Tbe  appellant,  ttw  Coenr 
D'Alene  Ballwayft  Navigation  Gonuwnj  (a  cor- 
poration), entered  Into  a  contract  with  William 
L.  Spauldlng,  the  respondent,  on  the  dtta  day  ot 
August,  1S86,  by  the  terms  of  which  respondent 
agreed  to  cfmstruct  a  line  ot  railway  from  Old 
Mission.  In  Kootenai  coun^,  to  Wardner  Junc- 
tion, in  Shoshone  county,— a  distance  of  about 
14  miles.  The  work  of  grading  was  to  be 
completed,  under  the  terms  of  said  contract, 
by  tbe  10th  day  of  October,  1880.  Work 
was  commenced  about  the  20tb  of  August,— 
a  few  days  after  said  contract  was  entered 
Into.  Prior  to  entorlng  into  said  contract, 
i^pellant's  chief  engineer  furnished  an  ap- 
proximate estimate,  upon  which  bids  were 
offered.  In  said  estimate,  tbe  quantity  of 
solid  rock  to  be  removed  was  placed  at  8,- 
000  cubic  yards.  In  the  final  estimate  made 
by  appellant's  engineer,  the  trial  comt  al- 
lowed respondent  for  liSiOOO  yards  of  solid 
rock,  ^e  approximate  estimate  of  the 
cost  of  sold  road,  upon  which  tbe  rival  con- 
tractors made  their  bids,  was  $35,000,  whUe 
It  is  admitted  by  appellant's  engineers  that 
said  road  cost  over  f 73.528.98.  These  facts 
are  stated  to  show  that  the  work  In  con- 
structing said  road,  and  Its  cost^  were  more 
than  double  the  estimates  made  by  appel- 
lant's ct^et  mglneor.  Under  the  terms  of 
said  agreement,  respondent  was  to  receive 
IS^  cents  per  cubic  yard  for  all  earth  work, 
65  cents  per  cubic  yard  for  all  loose-rock 
work,  f  1,25  per  cubic  yard  for  all  scdld-rock 
work,  and  for  laying  track,  including  sur- 
facing roadbed  and  laying  ties.  fSOO  per 


mile,  and  to  have  said  work  all  done  by 
October  15,  1886.  Also,  approximate  esti- 
mates of  the  work  done  under  the  contract 
were  to  be  made  at  the  end  of  each  calendar 
month  by  the  chief  engineer  of  the  com- 
pany, or  his  assistants,  and  payments  there* 
on  to  be  made  on  the  15th  day  of  the  next 
msulng  month,  less  previous  payments,  and 
less  15  per  cent,  of  the  amount  of  each 
monthly  estimate,  until  the  completion  of 
the  contract  Under  the  qpeclfications  at- 
tached to  said  contract.  It  Is  stipulated  that 
grading  shall  Include  earth,  loose  rock,  and 
solid  rock;  and  the  tenns  "iooee  rock"  and 
"solid  rock"  and  "earth"  are  defined. 
'^Barth"  Is  defined  as  follows:  "All  ma- 
terials, of  wbatever  nature,  Including  bowl- 
ders measuring  less  than  one  cubic  foot,  and 
loose  sand  roclc.  slate,  and  shale,  which  can 
be  excavated  with  picks,  shall  be  estimated 
and  considered  earth,  and  under  tbe  head 
of  'excavation'  or  'embankment,'  as  the  case 
may  be."  The  August  estimate  was  made 
and  received  by  Spauldlng,  and  payment 
thereon  made  on  the  15th  of  September. 
Tbe  September  estimate  was  also  madet 
and  payment  thereunder  was  made  on  the 
16th  of  October.  Tbe  work  was  not  com* 
pleted  by  the  16th  of  said  month,  as  stipu- 
lated In  the  contract.  In  fact,  it  was  not 
completed  prior  to  December  24,  1886,  at 
which  time  Mr.  Spaoldiog  quit  tbe  work. 
The  track  bad  l>een  laid,  and  cars  run  over 
said  line  of  road,  but  aU  of  the  work  stipu- 
lated to  be  done  under  said  contract  bad  not 
been  done.  No  monthly  or  other  estimates 
were  fumlstaed  the  contractor  aftw  the  S^ 
tember  estimate.  The  suit  was  not  brought 
on  tbe  contract,  but  tm  a  quantum  meruit 
Tbe  complaint  alleges  num^us  violations 
of  the  contract,  such  as  the  faUure  to  make 
monthly  estimates  and  payments;  to  clear 
the  right  of  way  of  timber,  brush,  and 
stumps  as  rapidly  as  it  should  have  been 
done;  to  furnish  grade  and  finishing 
stakes  wbm  needed;  to  supply  the  track 
layers  with  iron,— all  of  which,  it  Is  al- 
leged, caused  great  delay  In  tbe  construction 
of  said  road,  and  made  it  impossible  for  re- 
spondent to  complete  said  road  within  the 
time  stipuUted  in  said  contract,  or  before 
the  fall  and  winter  storms  set  in,  and  which 
storms  greatly  retarded  said  work.  It  also 
alleges  tbat  tbe  engineer  of  appellant  was 
Incompetent  and  unfair,  and  that  bis  esti- 
mates and  classlflcationB  were  unjust,  incor- 
rect, and  unroliaUe.  The  answer  denies 
tbe  alleE^tlons  ot  the  complaint,  and  sete 
up  a  counterclidm,  and  demands  Judgment 
for  9^,411^  Tbe  cause  was  tried  by  tbe 
court,  and  judgment  entered  in  favor  of  the 
plaintiff.  This  ^)peal  is  from  the  Judgment 
and  the  order  overruling  tbe  motion  for  a 
new  triaL  Six.  errors  are  as^gned.  They 
will  be  taken  up  and  disposed  of  in  tbeir 
ordra: 

1.  The  first  is  tliat  the  court  erred  In  find- 
ing tbat  the  contract  was  as  set  forth  In 
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tbe  third  finding  of  fact  The  point  made 
Is  that  the  contract  had  certain  specifica- 
tions attached  to  It,  which  constituted  an 
essential  part  of  It,  and  were  not  Included 
In  said  finding.  The  error  Is  harmless.  If 
the  Contract  had  been  omitted  from  the 
finding  of  facts  altogether,  the  case  could 
not  be  afTected  thereby.  This  action  is  not 
brought  on  said  contract 

2.  The  second  error  specified  Is  as  follows: 
"The  court  erred  In  Its  finding  that  defend- 
ant's failure  to  fumlsli  relief  under  a  No- 
vember estimate  was  not  due  to  the  fault 
negligence,  or  connivance  of  plaintiff."  This 
finding  Is  clearly  sustained  by  the  evidence. 
The  evidence  also  shows  that  defendant's 
failure  to  furnish  said  estimates,  and  to 
make  payment  thereunder,  resulted  very 
disastrously  to  the  plaintiff.  The  plaintiff 
in  no  manner  prevented  the  defendant  from 
performing  the  matters  and  things  It  had 
stipulated  to  do. 

3.  "The  court  erred  In  finding  the  total  esti- 
mates and  classifications  made  by  plaintiff's 
engineers  are  right"  We  have  reviewed  the 
evidence  upon  the  polnits  Involved  In  this 
findli^,  and  think  the  finding  fully  sustained. 
The  engineers  who  made  the  estimates  are 
shown  to  be  very  competent  In  their  line  of 
work,  and  plaintiff  should  not  he  required  to 
Buffer  because  there  was  some  confiict  of  tea- 
tlnumy  touching  the  ability  of  the  engineers 
to  make  accurate  estimates.  If  the  esti- 
mates were  not  correct,  the  defendant  should 
have  shown  It.  If  its  engineers  had  made 
accurate  estimates  of  the  work  done  by  the 
respondent— and  It  Is  reasonable  to  presume 
they  did,— it  certainly  was  in  a  position  to 
show  with  accuracy  the  amount  of  the  vari- 
ous classes  of  material  removed,  the  fills 
made,  and  the  other  work  done  by  the  appel- 
lant Instead  of  putting  their  engineers  on 
the  witness  s4and  for  that  purpose,  Its  main 
effort  appears  to  iiave  been  directed  to  show 
that  worlt  had  been  done  on  the  road  after 
plaintiff  quit  the  Job,  and,  because  of  such 
work  having  been  done,  respondent's  engi- 
neers could  not  estimate  to  a  certainty  the 
exact  number  of  yards  of  grading  done  Isy  re- 
spondent. The  rule  Is  well  established  that 
If  the  party  possesses  peculiar  knowledge  of 
evidentiary  facts,  which  the  oth^  party 
claims  would.  It  broufj^t  forward,  tend  to 
sustain  his  claim,  and  If  the  party  so  pos- 
sessed falls  to  bring  forward  the  facts  which 
It  Is  shown  can  be  produced  by  him  alone,  a 
presumption  arises  In  favor  of  his  adver- 
sary's claim.  B  Am.  &  Eug.  Knc  Law  (Ski 
Ed.)  41,  and  authorities  there  cited. 

4.  "The  court  erred  in  finding  that  the  esti- 
mates and  classifications  made  by  appellant's 
engineers  were  wrong."  It  appears  from  the 
evidence  that  the  estimates  and  classifica- 
tions made  an)cllant*8  engineers  were  In- 
correct and  unjust  The  evidence  shows  that 
the  chief  engineer  of  appellnut  was  partial 
and  incompetent  was  wrong  In  his  estimates 
and  nnJuBt  In  his  classlflcatloDS,  and  was  In- 


fiuenced  and  controlled  by  appellant's  presi- 
dent and  agents  to  such  an  extent  as  to  make 
him  totally  unfit  to  act  as  an  Impartial  um- 
pire between  the  parties  to  said  contract  It 
was  stipulated  In  the  contract  that  the  engi- 
neer of  the  apx>ellant  should  be  the  umpire 
to  decide  disputes  and  misunderstandings  be- 
tween the  parties  in  relation  to  the  provisions 
contained  in  the  contract  and  to  decide  the 
amount  and  quantity  of  work  performed  and 
material  furnished,  and  that  his  decision 
should  be  binding  and  conclusive.  Under 
that  stipulation  the  company  was  bound  to 
employ  a  competent  upright,  and  trust- 
worthy person  as  such  engineer,  and  to  see 
to  it  that  he  performed  the  services  expected 
of  him  at  a  proper  time,  and  in  a  proper  man- 
ner. Herrlek  v.  Railway  Co.,  27  Vt  C73; 
McMahou  v.  RaUroad  Co..  20  X.  T.  4eS. 

5.  "It  was  error  to  allow  respondent  sev- 
enty cents  per  cubic  yard  for  the  removal  of 
hardpao."  The  contract  contained  no  speci- 
fications providing  for  a  hardpan  classifica- 
tion, and  the  rate  which  should  be  allowed 
plaintiff  for  the  removal  of  iiardpau.  Shortly 
after  the  plaintiff  began  work  under  said 
contract,  he  encountered  hardpan.  The  evi- 
dence shows  that  respondent  had  a  conversa- 
tion with  Mr.  Corbin,  the  president  of  the 
corporation  defendant,  and  Mr.  Olmsted,  Its 
chief  engineer.  In  which  he  told  them  that 
he  was  liable  to  strike  hardpan,  and  asked 
them  If  they  would  give  a  hardpan  classifica- 
tion, and  they  informed  him  they  would  do 
what  was  fair  about  it.  Mr.  CorUn  testi- 
fied In  regard  to  a  conversation  he  had  with 
Spauldlng  In  r^^d  to  a  hardpan  classlflca- 
tlon  as  follows:  "S^tanldlng  spoke  to  me  about 
that  I  recollect  It  disthictly.  I  told  him 
that  he  should  have  an  entirely  fair  classi- 
fication, under  the  contract,  as  to  hardpan." 
The  witness  afterwards  testified  that  be  did 
not  mean  anythii^;  when  be  told  Spanldlng 
that  be  should  have  "an  entirely  fair  dasslflca- 
tion  under  the  contract,  as  to  hardpan." 
Whoi  the  president  of  the  corporation  made 
that  statement  to  Spanldlng,  he  either  Intend- 
ed to  allow  a  hardpan  classification,  or  In- 
tended to  deceive  Spaulding;  and  this  court 
will  not  for  a  moment  concede  that  any  de- 
ception was  Intended,  bat  will  presume  that 
Mr.  Corbin  Intended  to  allow  such  classifica- 
tion. We  think  the  finding  of  the  court  1b 
sustained  by  the  evidence.  The  price  per 
yard  allowed  was  70  cents,  which  was  only  a 
fair  rate  for  the  removal  thereof,  bb  shown 
by  the  uncontradicted  testlmcmy  of  Rpauld- 
Ing,  Volght,  and  Treherne.  We  think  the  In- 
terpretation of  the  earth  clasdflcatlon  is  that 
it  should  Indnde  bowlders  measniing  less 
than  one  cal^  foot  and  loose  sand  rock, 
slate,  and  shale,  which  coidd  be  excavated 
with  picks,  that  It  did  not  Include  material 
which  could  not  be  excavated  with  jriCks,  and 
that  as  the  hardpan  could  not  be  so  excavat- 
ed, but  required  blasting  for  its  removal,  it 
did  not  come  in  the  earth  classification.  But, 
however,  that  may  b^  the  engineer  and  preal- 
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dent  ot  the  appellant  promised  the  respond- 
eut  that  he  should  have  a  fair  claasiflcation 
thereof,  and  snch  agreemeot  waa  binding  on 
the  company. 

As  no  error  has  been  fonnd  In  the  fire 
RpedflcatiODS  of  error  passed  npon,  the  sixth 
and  last  specification,  to  wit,  "It  was  error 
to  OTerrule  defendant's  motion  for  a  new 
trial,"  18  without  merit 

The  persistent  failure  and  refusal  of  the 
ai^lnut  company  to  perform  the  obUga- 
tions  Imposed  upon  It  by  the  contract  are  dis- 
closed by  the  eTidence,  in  ^Is,  to  wit,  to  f  ur- 
nlsh  estimates  and  make  payments;  to  clear 
the  light  of  way  of  timber,  tonsh,  1<^,  and 
Btomps;  to  fnmlah  finishing  stakea,— and  In 
other  matters  set  forth  In  the  finding  of 
facts.  Such  failure  and  refusal  of  the  a.-pp&- 
lant  company  to  perform  Its  contract  greatly 
retarded  the  work  of  the  contractoo*,  and  pla- 
ced him  In  a  position,  without  fault  on  his 
part,  to  not  complete  the  road  In  the  time 
stipulated  in  said  contract  Hie  further  fact 
Is  that  the  estimates  of  rock  and  earth  work 
to  be  done  in  tb&  construction  of  said  road 
were,  as  made  app^lant's  engineer,  great- 
ly under  the  amount  of  work  required  to  be 
done  to  complete  said  road,  miat  tact  alone 
would  have  some  bearing  on  that  part  of  the 
contract  which  reqtilred  the  road  to  be  com- 
pleted by  the  15tb  of  October,  1886.  l%e  es- 
timated cost  of  said  road  was  f35,000,  and 
the  actual  cost  appears  to  have  been  not  far 
from  $100,000.  That  fitct  alone  would  In- 
dicate that  it  actually  took  about  three  times 
the  amount  of  work  to  complete  It  that  was 
at  first  estimated.  The  respondent  having 
thus  been  prevented  by  the  appellant  from 
performance  on  his  part  within  the  time  stip- 
ulated, he  had  the  right  to  resort  to  the  quan- 
tum meruit  to  recover  the  reasonable  value 
for  the  work  done.  If  the  acts  of  one  party 
to  a  contract  be  such  as  necessarily  prevent 
the  other  from  performli^  on  his  part,  the 
party  thus  prevented  from  performing  may 
abandon  and  reifoind  the  contract,  and  recov- 
er under  the  quantum  meruit  rule.  Dubois 
T.  ranal  Co.,  4  Wend.  285;  Id.,  12  Wend. 
334;  Canal  Co.  v.  Dubois,  15  Wend.  87; 
Merrin  v.  Railroad  Co.,  Iti  Wend.  68S;  2 
Pars.  Cont  fltth  Rd.)  222.  As  we  find  no  er- 
ror In  the  record,  the  Judgment  of  the  court 
Iwlow  must  be  affirmed,  and  it  Is  so  ordered. 
Costs  of  this  appeal  are  awarded  to  respond- 
ent. 

QUARLES  and  HUSTON,  JJ.,  concur. 


BOARD  OF  COirRS  OF  8HOSHONB  COUN- 
TY V.  MAYHKW,  Judge,  et  aL 

(Supreme  Court  of  Idaho.    Doc.  8,  1897.) 

Maxoamus  to  Coukt. 

Mandamus  will  mt  lie  to  reverse  the  order 
of  an  infprior  tribunal  continuing  the  henrine 
of  an  action  or  ^wreeding  before  it,  when  such 


inferior  tribunal  ia  exercising  a  jodidal  discre- 
tion Tested  in  it  by  law. 

Sullivan,  C.  J.,  disBenting. 

(Syllabus  by  the  Oourt.) 

Original  proceeding  by  the  board  of  com- 
missioners of  Shoshone  county  against  A.  E. 
Mayhew,  as  Judge,  and  O.  Scott  Anderson, 
for  a  writ  of  mandamus.  Peremptory  writ 
dented. 

W.   B.   Heybum,    for   plaintiff.     W.  W. 

Woods,  for  defendants. 

QUARLES.  J.  This  Is  an  original  pro- 
ceeding in  this  court  by  way  of  api^ication 
for  a  writ  of  mandamus  to  compel  the  re- 
spondent, as  district  Judge  of  the  First  Ju- 
dlcial  district,  to  bear  at  chambers  an  appeal 
from  an  order  of  the  board  of  county  com- 
missioners of  Sbosbone  county  to  the  dis- 
trict court  of  said  district  in  and  for  said 
county.  It  appears  from  the  petition  that 
said  county  commissioners  made,  on  the  13th 
day  of  October,  1807,  an  order  employing  W. 
B.  Heybum  as  attorney  to  bring  an  action 
contesting  the  validity  of  certain  bonds 
theretofora  issued  1^  said  Shoshone  county. 
From  said  order  one  6.  Scott  AndenKm  ap- 
pealed, on  the  22d  day  of  October.  1807.  to 
said  district  court,  giving  notice  of  ai^eal, 
and  executing  an  undwtaklng  on  anwaL  It 
further  ai^ars  that  on  the  28th  day  of  Oc- 
tober, 1807,  the  said  appellant,  by  his  attoiv 
ney.  W.  W.  Woods,  served  upon  the  re- 
spondent, as  said  district  Judge,  notice.  In 
writing,  of  the  poidency  of  such  ai^ieal,  and 
that  tbe  clerk  of  the  said  board  of  commis- 
sloneis  did  within  five  days  thoeafter  trans- 
mit to  tiie  respondmt,  as  said  district  Judge, 
copies  of  all  of  the  papers  and  proceedings 
relating  to  said  appe^.  It  furOier  appears 
ttiat  the  petltlfmer  here  and  Its  aald  attorn^ 
presented  a  petition  to  the  respondent,  as 
said  district  Judge,  iHuylng  that  he  fix  a 
time  for  the  hearing  by  him,  as  such  district 
Judge,  at  chambers,  of  said  as>peal,  and  the 
hearing  on  this  petition  was  had  on  the  30th 
day  of  October,  1807,  whereupon  the  re- 
spondent, as  said  district  Judge,  made  an  or- 
der refusing  to  set  a  time  for  the  hearing  of 
said  appeal  at  chambers,  prior  to  the  nest 
term  of  court  In  the  county  from  which  the 
ai^eal  Is  taken.  Bald  order  Is  In  trords  and 
figures  as  follows:  "This  matter  coming  up 
before  me  at  chambers  at  Wallace,  in  said 
Shoshone  county,  on  an  apidlcatlon,  made  by 
W.  B.  Heybum  on  behalf  of  said  county  and 
personally,  that  said  appeal  should  be  beard 
speedily,  and  that  I  fix  a  time  and  place  con- 
venient to  me  to  hear  said  atqieal.  and  nppel- 
lant  bring  represented  upon  said  motion  by 
W.  W.  Woods,  Esq..  his  attorney,  and  resist- 
ing said  motion,  and  asking  that  the  hear- 
ing of  said  aroeal  be  postponed  to  the  next 
regular  term  of  the  district  court  in  Sho- 
shone countVt  upon  fully  hearing  said  mo- 
tion, and  considering  said  petition,  together 
with  the  exhibits  presented  therewith,  said 
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motion  to  fix  a  time  and  place  for  the  hear- 
ing of  said  appeal  before  the  next  regular 
term  of  said  district  court  la  denied,  and  It 
Is  ordered  that  said  a);^>eal  shall  not  be  heard 
before  said  next  re^Iar  term  of  said  court, 
It  beli^  my  opinion  that  no  serious  injury 
wm  result  from  sacb  delay.  Dated  October 
30,  1807.  A.  E.  Mayhew,  Judge  of  the  Dis- 
trict Court  of  the  First  Jndlelal  District  of 
Idaho." 

The  application  made  to  the  district  Judge 
to  hear  said  appeal  at  chambers  was  made 
under  section  1777  of  the  Revised  Statutes, 
as  amended  by  Act  March  6,  1895  (Scss. 
Laws  1890,  p.  51),  which  is  as  follows:  "Such 
appeal  may  be  taken  to  the  district  court, 
or  the  Judge  thereof,  of  the  Judicial  district 
of  which  the  county  is  a  part  by  serving  up- 
on the  clerk  of  the  board  a  notice  of  appeal 
BO  referring  to  the  act,  order  or  proceeding 
appealed  from  as  to  identify  It;  tliat  upon 
notice,  In  writing,  of  such  appeal  being 
brought  by  any  person  to  the  attention  of 
sQch  Judge,  he  shall  fix  the  earliest  time  and 
a  idace,  convenient  to  himself,  for  the  hear- 
ing of  SDch  ais>eai,  which  may  be  heard  in 
a  summary  manner  before  him,  or  his  court, 
and,  when  in  his  opinion  no  serious  Injury 
will  result  from  delay,  the  hearing  shall  be 
had  during  the  next  term  of  his  comrt  In  the 
county  from  which  the  ai^nal  comes.  When 
the  appeal  is  made  for  the  purpose  of  pro- 
tecting the  interests  of  the  county  and  of 
the  people,  no  requirement  shall  be  made  of 
the  appellant  for  security  of  costs,  except 
that  when  the  district  Judge  shall  be  of  opin- 
ion that  such  appeal  Is  not  made  in  good 
faith,  but  is  for  dday  and  vexation,  he  may 
require  the  appellant  to  enter  Into  an  un- 
dertaking with  good  sureties  In  an  amount 
sufficient  to  secure  the  payment  of  costs, 
and  in  all  other  cases  like  undertaking  shall 
be  required." 

The  petition  upon  which  the  said  applica- 
tion was  made  is  as  follows:  "To  the  Hon- 
orable A.  B.  Mayhew,  Judge  of  Said  Court: 
Your  petitioner  respectfully  represents  that 
he  is  the  W.  B,  Heybum  mentioned  in  the 
notice  of  appeal  above  mentioned  as  the 
person  with  whom  the  contract  by  the  board 
of  county  commissioners  was  made,  and  to 
whom  the  warrant  mentioned  in  said  notice 
of  appeal  was  issued.  Theretofore,  to  wit, 
on  the  13th  day  of  October,  1807,  at  the  spe- 
cial Instance  and  request  of  the  board  of 
county  commissioners  of  Shoshone  county, 
your  petitioner  gave  to  said  board  his  opin- 
ion In  writing  as  to  the  validity  of  the  bond- 
ed Indebtedness  of  Shoshone  county.  That, 
upon  Bald  opinion  being  given,  and  consid- 
ered by  the  said  board  of  county  commis- 
sioners, the  said  board  advised  your  petition- 
er that  they  desired  to  retain  his  services 
for  the  purpose  of  testing  the  validity  of 
the  said  bonded  Indebtedness,  and  requested 
your  petitioner  to  state  upon  what  terms 
apd  conditions  he  would  perform  such  sery- 
.ice;  vhereupou  your  petitioner,  pursuant  to 


said  request,  advised  said  board  that  be 
would  charge  them  a  retainer  of  one  thou- 
sand dollars,  and  that,  in  case  the  court 
should  decide  that  any  portion  of  said  bond 
Issue  'series  one'  In  excess  of  the  sum  of 
$15,000  is  illegal,  he  would  charge  them  a 
further  sum  of  five  thousand  dollars;  and. 
in  the  case  the  court  should  decide  that  any 
portion  in  excess  of  fl5,000  of  bond  issue 
'series  two'  was  illegal,  he  would  charge 
them  a  further  sum  of  f3,000.  And  there- 
uiH>n  the  said  board  of  county  commissioners 
agreed  to  the  prc^sltlon  of  your  petitioner 
with  reference  to  fees  In  said  matter,  and 
passed  a  resolution  in  regard  to  the  matter, 
a  copy  of  which  is  attached  to  the  notice  of 
appeal  In  this  case.  That,  pursuant  to  said 
employment  of  your  petitioner,  he  has,  since 
the  said  13th  day  of  October,  1897,  been  en- 
gaged In  preparing  to  take  the  proper  and 
necessary  legal  steps  to  prevent  the  treasur- 
er of  Shoshone  county  from  paying  the  inter- 
est on  said  bonds  which  would  accrue  on  the 
lat  day  of  January,  1896.  That  the  prepara- 
tion of  said  case  requires  extensive  Investi- 
gation of  authorities  as  well  as  the  prepara- 
tion of  voluminous  papers  and  documents, 
and  an  extensive  examination  of  the  records 
of  Shoshone  county.  In  order  that  the  mat- 
ter may  be  properly  presented  to  the  court, 
to  enable  It  to  determine  the  question  as  to 
the  validity  of  the  said  bonds.  That  to 
properly  prepare  said  case  to  determine  the 
validity  of  said  bonds  it  will  occupy  a  large 
portion  of  the  time  of  your  petitioner  between 
now  and  the  time  when  It  will  be  necessary 
to  secure  the  action  of  the  court  to  prevent 
the  payment  of  the  Interest  on  said  bonds; 
and,  unless  the  action  contemplated  by  the 
said  board  of  commissioners  is  speedily  tak- 
en, your  petitioner  brieves  that  the  treaaur- 
er  of  Shoshone  county  will  pay  the  interest 
on  said  bonds,  and  that  thereby  the  said 
county  will  be  the  loser  to  the  extent  of 
the  money  paid.  That  it  Is  necessary  in  the 
interest  of  Shoshone  coimty  that  the  ques- 
tion of  the  validity  of  the  action  of  the  said 
board  of  county  commissioners  In  employing 
your  petitioner  be  speedily  determined,  and 
that  the  question  as  to  the  validity  of  said 
bonds  should  be  speedily  determined.  That 
serious  injury  would  result  should  the  hear- 
ing of  this  appeal  be  delayed  until  the  next 
term  of  the  court  in  Shoshone  county.  The 
opinion  given  to  the  said  board  of  commis- 
sioners by  your  petitioner,  upon  which  the 
action  appealed  from  Is  taken  by  the  board, 
is  herewith  presented.  Wherefore  your  pe- 
titioner prays  that  your  honor  may  fix  the 
earliest  time  and  place  convenient  to  your 
honor  for  the  hearing  of  said  appeal,  and 
that  the  said  appeal  may  be  heard  before 
your  honor  in  a  summary  manner;  and 
your  petitioner  will  ever  pray,  etc.  W.  B. 
Heyburn,  Petitioner." 

The  respondent  moved  to  quash  the  alter- 
native writ  Issued  herein  upon  the  ground 
that  this  proceeding  was  commenced  hsf  the 
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"board  of  county  commissioners  of  Sboshone 
county,"  without  naming  them,  and  that  said 
t)oard  Is  not  a  corporation  or  partnership, 
and  cannot  sne  by  anch  name;  and  for  the 
further  reason  that  the  petition  herein  was 
not  Terlfled  by  any  person  anthorhsed  by  law 
to  verify  it  The  respondent  then,  by  con- 
sent of  the  court  and  of  coans^  for  petition- 
er, filed  return  to  the  writ,  without  prejudice 
to  said  motion.  The  return  raises  two  ques- 
tions: First.  That  In  continuing  the  hearing 
of  said  a{^>eal  to  the  next  term  of  the  dis- 
trict court  sittlnfT  in  and  for  Shoshone  coun- 
ty the  respondent,  as  district  Judge,  was  ex- 
ercising a  judicial  discretion  rested  in  him, 
and  which  discretion  cannot  be  controlled  by 
mandamus.  Second.  Tbit  the  act  of  March 
0,  1800,  amending  section  1777,  Rev.  St.,  is 
Ttild,  for  the  reason  that  said  act  was  not 
passed  In  the  manner  provided  by  the  consti- 
tatkm;  and,  the  said  act  being  void,  that  the 
reBpondent  as  such  district  Judge,  has  no 
Jurisdiction  at  chambers  to  hear  said  appeal. 
The  motion  to  quash  the  writ  and  tbe  pro- 
ceeding on  its  merits  were  argued  and  cm- 
Hidered  t(«ether. 

Under  our  view  of  this  case  it  Is  not  nec- 
essary to  decide  the  motion  to  quash  the 
alternative  writ  Without  deciding  the  quen- 
tion,  we  will  say  that  It  is  exceedingly 
donbtful  whether  the  board  of  oommission- 
ers  of  a  county,  as  such,  have  authority,  in 
the  name  of  tbe  board,  to  commence  a  suit 
or  proceeding  for  the  ben^t  of  the  county- 
In  this  case  the  name  of  the  petitioner  is 
stated  In  the  petition  as  "the  board  of  coun- 
ty commissioners  of  Shoshone  county,  state 
<it  Idaho."  Such  board  of  commissioners, 
as  such,  is  not  a  corporation,  and  we  know 
of  no  authority  by  which  tbe  board  can  sue 
by  Its  common  name.  Tbe  board  of  com- 
missioners do  not  appear  to  be  the  real 
party  In  Interest  We  think,  that  the  flrat 
point  raised  by  tbe  return  is  well  taken, 
and  fully  sustained  by  authority.  The  stat- 
ute above  quoted  vests  In  district  Judges  a 
Judicial  discretion  In  passing  iqon  the  ap- 
plication to  hear  at  chambers  in  a  summary 
manna,  which  cannot  be  controlled  by 
mandamas.  The  petitiim  inesented  to  the 
respradent  as  Judge  of  the  0rst  district,  and 
herein  quoted,  raised  one  question,— that  of 
the  existence  of  an  urgency  or  neceaslty  to 
hear  the  a^keal  summarily  at  chambers,  to 
be  decided  by  him  Judicially.  The  terms 
of  the  statute  under  which  the  said  applica- 
tion was  made  vest  in  the  Judge  a  judicial 
discretion.  The  statute  says:  "When,  In 
his  opinion,  no  serious  Injury  wUl  result 
from  del^,  the  hearing  shall  be  had  dur- 
ing the  next  term  of  his  court  in  the  county 
from  which  the  appeal  comes."  After  hear- 
ing the  application,  the  respondent  district 
judge  JudlclaUy  determined  that  "no  serious 
Injury  wlU  result  from  such  delay."  We 
are  now  asked  to  say  that  the  judge  of  the 
First  judicial  district  abused  the  discretion 
repwed  In  him.  And  It  is  argued  here  that 


the  comity  of  Shoshmie  will  suffer  to  the 
extent  of  910,000  If  said  appeal  is  not 
speedily  heard  try  said  Judge,  Inasmuch  as 
the  treasurer  of  Shoshone  county  will,  on 
January  Ist  next,  pay  Interest  to  that  extent 
on  bonds  which  are  alleged  to  be  void,  un- 
less prevented  by  a  suit  to  be  commenced 
by  said  Heyburn,  as  attorney  for  said  coun- 
ty, under  the  said  order.  It  does  not  appear 
tiiat  the  said  treasurer  threatens  to  pay 
said  Interest,  or  that  he  wlU  disobey  the 
order  of  said  board  directing  him  not  to 
pay  said  interest,  which  said  order  Is  In 
effect,  although  an  appeal  therefrom  is  pend- 
ing. Nor  does  it  appear  that  It  was  shown 
to  said  district  judge  that  said  treasurer 
woidd  violate  his  dutr,  and  pay  said  In- 
terest, prior  to  a  determination  of  said  ap- 
peal, or  during  litigation  commenced  under 
said  orders  of  said  board  to  test  the  validity 
of  said  bonds.  There  Is  no  evidence  before 
this  court  that  said  toeasurer  intends  to  or 
will  violate  and  Ignore  tbe  order  made  by 
tbe  said  board  by  paying  said  Interest  prior 
to  a  decision  upon  such  appeal.  The  coon- 
sel  for  the  petitioner  asserts  tbat  tbwe  is 
dangea-  of  said  treaaurer  making  socb  pay- 
ment. This  court,  nor  any  other  court,  Is 
not  justlSed  In  finding  a  fact  upon  oral 
assertions  made  by  counsel,  however  emi- 
nent he  may  be,  especially  when  the  find- 
ing of  such  fact  Imputes  to  a  public  officer 
a  violation  of  official  duty.  In  determin- 
ing whether  the  district  judge  violated  his 
discretion  or  not,  if  we  rtiould  assume  to  do 
so,  the  Identical  case  presented  to  bim 
should  be  presented  to  this  court 

The  question  ta  law  that  Is  here  Involved 
Is  tersely,  and,  as  we  think,  correctly,  stated 
by  Mr.  High  in  his  work  on  Extraordinary 
Legal  Bemedles  (2d  Bd.),  at  section  176,  u 
follows:  "We  have  thus  considered  In  de- 
tail the  general  rule  denying  r^lef  by 
mandamus  In  all  cases  where  the  purpose 
of  the  application  Is  to  control  the  judgment 
or  Interfere  with  the  discretion  of  the  couri 
below.  Tba  controlling  principle  In  refusing 
the  interference  in  all  such  cases  seems  to 
be  to  leave  tbe  infwior  court  nntrammeled 
■n  the  exercise  of  its  own  powers,  and  to 
refuse  a  species  of  relief  which  would.  In 
effect,  substitute  tbe  opinion  of  the  superior 
for  tbat  of  the  inferior  tribunal,  and  compel 
the  latter  to  render  judgment  not  according 
to  its  own  views  of  the  law,  but  by  sub- 
stituting another  Judgment  In  Ueu  of  its 
own,  while  the  cause  is  yet  pending  be- 
fore it  Such  a  procedure  would  be  alike 
foreign  to  the  nature  and  purpose  of  tbe 
remedy  under  consideration,  and  we  may 
therefore  conclude  that  the  doctrine  Is  too 
firmly  established,  both  uiwn  principle  and 
authority,  to  admit  of  any  doubt  that  man- 
damus wUl  not  lie  to  control  the  judgment 
or  discretion  of  an  Inferior  court."  Tbe 
supreme  court  of  California,  in  Stroi^  T. 
Grant,  99  Cal.  100,  33  Pac.  734,  say:  "Tlie 
rule  is  so  well  established  tbat  it  may  be 
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said  to  be  universal  that  the  writ  of  mandate 
cannot  be  used  to  correct  the  errors  of  a 
<?ourt  In  passing  upon  questions  regularly 
submitted  to  It  In  the  course  of  a  judicial 
proceeding,  or  to  control  the  exercise  of  Its 
discretion."— citing  High,  Extr.  Leg.  Rem,  S| 
'24.  149,  152;  MerrUl,  Mand.  S  187;  State  v. 
Court  of  Common  Pleas,  38  N.  J.  Law,  182; 
Mooney  t.  Edwards.  51  N.  J.  Ijiw,  479,  17 
AtL  973;  Davis  v.  County  Com'rs,  ^  Me.  396; 
Judges  of  Oneida  Common  Plens  v.  People, 
18  Wend.  79;  Ex  parte  Johnson.  2i5  Ark. 
614;  State  v.  Norton,  20  Kan,  TjOG;  Ex  parte 
Koon.  1  Denio,  644;  People  v.  Weston,  28 
Cal.  640;  People  v.  Pratt,  Id.  166;  Smith  v. 
Judge  of  District  Court,  17  Cal.  548;  Lewis 
T.  Barclay,  35  Cal.  213.  We  have  examined 
numerous  authorities,  all  to  the  same  efTect, 
but  deem  It  unnecessary  to  cite  further  au- 
thority. We  do  not  feel  justified  in  an- 
nouncing the  rule  that,  when  a  district  or 
other  inferior  court,  In  the  exercise  of  Its 
discretion,  makes  an  order  continuing  a 
case  before  it,  mandamus  will  lie  to  com- 
pel such  court  to  reverse  its  decision,  and 
hear  the  case.  Such  rule  would  be  fraught 
with  great  danger,  and  contrary  to  au- 
thority. This  view  of  the  case  necessarily 
disposes  of  this  proceeding,  and  it  Is  un- 
necessary to  pass  upon  the  second  question 
raised  by  the  return.  It  is  a  well-establish- 
ed rule,  to  which  we  know  of  no  exception, 
that  courts  will  not  pass  upon  the  validity  of 
a  statute,  unless  It  Is  necessary  to  a  decision 
of  the  case  before  It.  In  this  case  It  is 
not  necessary  to  pass  on  the  constitution- 
ality of  the  act  of  March  6,  1895.  The  per- 
emptoty  writ  is  denied,  with  costs  to  the 
defendants. 

HUSTON,  J.,  concurs. 

SUIiLIVAiN,  C.  J.  (dissenting).  I  regret 
that  I  am  unable  to  concur  with  my  broth- 
ers. They  express  doubt  as  to  the  right  of 
the  board  to  bring  suit  in  the  name  of  the 
board.  But  I  undei-stHud  that  doubt  is  sug- 
gested by  reason  of  the  fact  that  the  Individ- 
ual names  of  the  members  of  the  board  are 
not  given  in  the  petition.  I  am  of  the  opin- 
ion that  this  proceeding  might  have  been 
brought  either  in  the  name  of  the  county  or 
board.  As  It  is  prosecuted  In  the  name  of 
the  board.  It  would  have  been  well  to  have 
given  the  names  of  the  individual  members 
of  it;  but  it  is  not  absolutely  necessary  that 
that  should  be  done,  as  said  board  is  a  con- 
tinuing one,  although  the  Individuals  com- 
posing It  often  change.  At  section  231  of 
Merrill  on  Mandamus  ft  is  stated  as  follows: 
"When  the  law  imposes  a  power  or  duty 
upon  a  board  of  ofHcers,  and  to  do  it  they 
require  the  assistance  of  a  mandamus,  they 
may  apply  for  it."  See,  also,  Holland  y. 
State,  23  FU.  123,  1  South.  521.  It  is  the 
duty  of  the  boaru  of  commissioners  to  pro- 
tect their  county  from  the  payment  of  il- 
legal demundB,  and,  if  an  action  Is  neces- 


sary to  effect  that  end.  It  would  be  proper 
to  bring  such  action  In  the  name  of  the  coun- 
ty. In  a  proceeding  of  this  kind,  however, 
when  the  acts  of  the  board  are  questioned,  I 
can  see  no  valid  objection  to  the  prosecution 
of  proceedings  like  that  at  bar  in  the  name 
of  the  board.  By  the  provisions  of  section 
1777,  Rev.  St.,  as  amended  by  the  act  of 
March  3,  1895  (see  Sess.  Laws  1805,  p.  51). 
quoted  in  the  opinion  of  my  associates,  ia 
provided  a  speedy  remedy  for  determining 
appeals  such  as  this;  and  the  duty  is  Im- 
posed upon  the  judge  of  hearing  such  appeals 
in  a  summary  manner,  without  waiting  lor 
the  regular  term  of  the  court  Before  the 
passage  of  said  amendment  long  delays  oc- 
curred In  the  hearing  of  appeals  from  the 
board  of  county  commissioners,  and  In  many 
instances  resulted  in  great  inconvenience  and 
prejudice  to  private  parties,  as  well  as  to  the 
Interests  of  the  public.  Said  amendment 
was  enacted  to  obviate  that  difficulty,  and 
to  expedite  public  business.  Said  section,  how- 
ever, provides  that  when,  in  the  Judge's  opin- 
ion, no  serious  Injury  would  result  from  de- 
lay, the  hearing  shall  be  had  during  the  next 
term  of  court  in  the  county  whence  the  ap- 
peal comes.  In  the  opinion  of  my  associates 
it  is  held  that  said  section  vests  in  the  judge 
a  "judicial  discretion,"  which  cannot  In  any 
case  be  controlled  by  mandamus.  And,  as 
the  judge  has  decided  that  no  serious  injury 
would  result  from  a  delay  in  the  hearing  of 
said  appeal  until  the  next  term  of  court  to 
be  held  in  Shoshone  county,  that  ends  the 
matter,  regardless  of  the  facts  shown  by  the 
petition,  and  that  no  relief  can  be  given  the 
petitioners  by  writ  of  mandate;  that  the 
"judicial  discretion,"  as  it  Is  termed,  of  the 
judge,  cannot  be  interfered  with  by  writ  of 
mandate.  In  support  of  that  proposition, 
Strong  V.  Grant,  99  Cal.  100,  33  Pac.  733,  Is 
cited,  with  numerous  other  authorities.  The 
case  of  Strong  v.  Grant  was  an  original  pro- 
ceeding, in  which  the  court  was  asked  to 
Issue  a  writ  of  mandamus  commanding  the 
judge  of  the  superior  court  of  Yolo  county 
to  dismiss  a  certain  criminal  action  pending 
against  petitioner.  Strong.  The  petitioner 
moved  the  superior  court  to  dismiss  the 
prosecution  against  him  upon  the  ground 
that  he  had  not  been  brought  to  trial  within 
00  days  after  the  filing  of  the  information. 
Subdivision  2,  S  1382,  of  the  Penal  Code  of 
California  provides:  "If  a  defendant  whose 
trial  has  not  t>een  postponed  upon  his  appli- 
cation Is  not  brought  to  trial  within  60  days 
after  the  finding  of  the  indictment  or  filing 
the  information,"  the  action  may  be  dismiss- 
ed. In  deciding  said  motion  the  jndge  of 
the  superior  court  took  Judicial  notice  of  the 
arrangement  of  the  court  calendar  and  cer- 
tain other  matters  set  forth  In  the  opinion. 
The  facts  of  that  case  warranted  the  appli- 
cation of  the  general  rule  that  mandamus 
will  not  issue  to  control  the  exercise  of  Ju- 
dicial discretion.  No  abuse  of  discretion  la 
shown  in  that  case.   Chief  Justice  Beatty, 
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concnrring  In  that  opinion,  said:  "I  concede 
that  the  petitioner  ought  not  to  be  dischar- 
ged unless  It  should  appear  that  the  snperlor 
conrt  had  abused  Its  discretion  iu  postpon' 
log  the  trial."  TSie  chief  Justice  there  Indi- 
cates the  exception  to  the  general  rule.  Sec- 
tion 1S7,  Merrill  on  Mandamus,  Is  cited  in 
support  of  the  position  taken  by  my  broth- 
ers. The  headuote  to  that  secti(Hi  Is  as  fol- 
lows:  "Mandamus  does  not  lie  to  control 
the  Judicial  discretion  of  a  court"  Numer- 
ous authorities  are  cited  under  said  section 
as  sustaining  that  rule.  The  general  rule  is 
there  stated.  In  section  188,  Mr.  Merrill 
btates  that  there  are  exceptions  to  said  gen- 
eral rule.  The  headnote  to  the  last-men- 
tioned section  Is:  "Discretion  of  a  court 
will  be  reviewed  where  It  Is  guided  by  fraud, 
passion,  prejudice,  or  adverse  interest." 
Said  section  proceeds:  "Hiough  the  rule  is 
general  that  the  action  of  the  court,  in  a 
matter  calling  for  the  exercise  of  its  Judg- 
ment or  discretion,  will  not  be  reviewed  or 
corrected  by  this  writ,  yet  the  courts  will  not 
adhere  thereto  when  it  Is  apparent  timt  the 
action  of  the  court  proceeds  from  fraud,  pas- 
sion, prejudice,  or  adverse  Interest;  but  such 
facts  must  he  very  clearly  proved  before  the 
court  will  interfere  by  this  writ."  Stockton 
&  V.  R.  Co.  v.  City  of  Stockton,  51  C3al. 
328;  McI*od  v.  Scott  (Or.)  20  Pac.  1061; 
High,  Extr.  Leg.  Rem.  S  9.  Under  section 
40  of  Merrill  on  :Mnndamn8  this  question  Is 
fully  discussed.  It  is  clearly  shown  that  an 
abase  of  discretion  may  be  corrected  by  man- 
damus, and  also  discusses  as  to  how  It  may 
be  determined  whether  there  has  been  an 
abase  of  discretion,  and.  Inter  alia,  says: 
"When  the  respondents  give  their  reasons 
for  their  action,  which  reasons  are  adjudged 
to  be  invalid,  of  course  no  difficulty  is  pre- 
sented." And:  "In  some  cases  courts  have 
held  the  abuse  of  discretion  to  be  admitted 
because  the  cases  were  submitted  on  demur- 
rer to  the  alternative  writ,  thereby  admitting 
the  charge  made  In  the  writ,  or  because  the 
returns  did  not  properly  meet  the  allegations 
of  the  alternative  writ."  It  Is  shown  that 
courts  have  full  power  and  authority  to  de- 
termine whether  the  sound  legal  Judicial  dis- 
cretion given  has  been  abused.  In  Mob. 
Mand.  p.  18,  it  is  said:  "But  this  discretion 
la  not  an  arbitrary  one;  It  is  a  Judicial  dl8< 
cretlon;  and  when  there  Is  a  right,  and  the 
law  has  established  no  speclflc  remedy,  this 
writ  should  not  be  denied."  In  section  38 
of  said  treatise  the  exceptions  as  to  inter- 
fering with  acts  involving  discretion  are  stat- 
ed. It  is  there  said  that  courts  have  some- 
times interfered  in  such  cases,  and  have,  by 
the  writ  of  mandamus,  reviewed  the  Jndiclal 
actions  of  officers  of  inferior  tribunals.  In 
some  cases  it  was  held  that  the  admitted 
facts  showed  that  the  action  was  taken  un- 
der a  misapprehension  of  the  law,  so  that 
the  officer  could  not  be  considered  to  have 
exercised  his  discretion  in  the  matter.  In 
other  cases  the  conclusions  reached  were 


due  to  matters  of  fact  not  Involved  in  the 
discretion  given,  or  mistakes  In  law  not  ger- 
mane thereto.  The  weight  of  authority  Is 
to  the  effect  that  the  abuse  of  discretion  can 
be  proved  by  evidence  in  the  mandamus  pro- 
ceedings (see  Id.  S  41),  and  may  also  be 
shown  by  return  to  the  writ 

Thus  it  is  shown  that  the  exceptions  to  the 
rule  that  mandamus  will  not  issue  to  control 
the  discretion  of  a  court  are  as  well  estab- 
lished as  the  rule  Itself.  Neither  the  gen- 
eral rule  nor  the  exceptions  thereto  author- 
ize mandamus  to  Issue  where  there  is  a 
plain,  speedy,  and  adequate  remedy  In  the 
ordinary  course  of  law.  In  the  case  at  bar 
there  Is  no  such  remedy.  The  main  object 
and  intent  of  the  amendmrat  to  section 
1777,  Rev.  St.,  was  to  provide  a  speedy  bear- 
ing of  appeals  from  boards  of  county  com- 
missioners. The  question  whether  a  sum- 
mary hearing  shall  be  had  is  only  a  prelimi- 
nary one,  and  the  Judge  cannot  arbitrarily 
refuse  such  hearing  merely  by  stating  that, 
In  his  opinion,  no  serious  injury  would  result 
from  delay.  If  the  facts  shown  by  the  peti- 
tion and  return  clearly  Indicate  that  injury 
will  result  from  delay,  an  abuse  of  discretion 
is  then  established,  and  the  writ  should  Is- 
sue. The  main  question  is  the  hearing  of 
the  appeal.  Whether  a  summary  hearing 
shall  be  given  Is  only  preliminary  to  that. 

As  to  the  merits  of  the  main  case,  this 
court  has  nothing  to  do.  The  writ  of  man- 
date will  issue  to  correct  decisions  on  pre- 
IlmtQaiy  qnestions  Involving  Judgment  and 
discretion.  MerrUl,  inland.  H  47,  48,  207. 
To  Illustrate:  Supposing,  on  the  hearing  of 
the  motion  for  a  summary  bearing,  it  was 
clearly  shown  that  serious  Injury  would  re- 
sult from  a  delay  in  bearing  the  appeal,  and 
the  Judge,  in  deciding  said  motion,  would 
say:  "I  concede  that  the  facts  clearly  show 
that  Injury  would  result  from  a  delay,  but, 
owing  to  the  a)»oIute  discretion  given  me,  I 
shall  hold  that  in  my  opinion,  no  serious 
injury  would  result  from  a  delay,  and  shall 
continue  the  cause," — would  not  a  writ  of 
mandate  issue  to  compel  him  to  bear  the 
case?  I  think  so.  I  have  put  an  extreme 
case,  but  supposing  the  facts  show  beyond 
doubt  that  serious  Injury  would  result  from 
delay,  would  not  the  writ  Issue?  Under  the 
rule  laid  down  by  my  brothers,  such  arbi- 
trary abuse  of  discretion  as  above  suggested 
could  not  be  corrected  by  writ  of  mandate. 
The  petition  for  the  writ— the  alternative 
writ— and  the  return  thereto  are  before  us, 
and  are  the  papers  on  which  this  matter  is 
presented  to  the  court  for  its  decision.  No 
testimony  was  taken.  And,  if  it  clearly  ap- 
pears that  serious  injury  would  result  from 
a  delay  of  three  or  four  months  in  hearing 
said  appeal,  then  the  writ  should  issue;  oth- 
erwise not  The  order  refusing  to  summa- 
rily hear  said  appeal  was  made  on  October 
30,  1897,  and  the  next  term  of  the  district 
court  would  not  be  held  before  the  month 
of  February,  18D8,  thus  making  over  three 
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toontbs  that  tbe  bearing  of  said  appeal 
would  be  delayed.  As  tbe  application  to 
Judge  Maybew,  requesting  a  summary  bear- 
ing, and  the  orders  of  the  board  appealed 
from,  and  tbe  order  of  the  Judge  denying  a 
summary  bearing,  are  set  forth  in  tbe  opin- 
ion of  my  associates,  it  Is  not  necessary  to 
repeat  them  here. 

Tbe  allegation  of  the  danger  of  the  pay- 
ment of  ?9,S00  Interest  on  saUl  bonds  Is  de- 
nied by  the  defendant  on  Information  and 
belief.  Such  dental  admits  the  facts.  Mer- 
rill, Maud.  §  280. 

It  appears  from  the  petition  that  the  board 
of  county  commissioners  of  Sboshone  county 
entertained  grave  doubts  as  to  the  legaUty 
of  certain  Interest-ljearlDg  bonds  which  bad 
been  lEisued  by  said  county,  and  employed 
W.  B.  Heyburn  to  Investigate  said  matter, 
and,  after  such  investigation,  to  render  to 
said  board  his  opinion,  In  writing,  as  to  tbe 
validity  and  legality  of  said  bonds;  that 
said  Heybum  proceeded  to  Investigate  said 
matter,  and  thereafter  gave  his  written  opin- 
ion thereof  to  said  board,  which  opinion  held 
that  at  least  a  portion  of  said  bonds  was 
invalid,  or  had  been  Illegally  Issued.  There- 
upon said  board  i>assed  the  resolution  set 
forth  In  the  opinion  of  my  associates.  Said 
resolution  recites  tbe  facts  that  said  board 
has  been  advised  by  legal  counsel  that  a 
large  portion  of  the  bonded  indebtedness  of 
Shoshone  county  Is  based  upon  warrants 
that  were  Issued  in  violation  of  law,  and 
that  said  board  deemed  it  imjust  and  unlaw- 
ful for  tbelr  county  to  pay  Interest  thereon, 
and  that  the  county  treasurer  be  Instructed 
not  to  pay  further  interest  on  such  bonded 
indebtedness  until  it  could  be  determined 
whether  said  bonds  were  legal  or  not;  and 
that  W.  B.  Heyburn  be  retained  and  employ- 
ed to  talie  such  action  in  tbe  proper  courts 
to  test  tbe  validity  of  said  bonds,  and  fixed 
bis  compensation  for  such  services;  and  also 
instructed  the  auditor  of  said  county  to 
draw  a  warrant  in  said  Heyburn's  favor  for 
tbe  sum  of  $1,000,  in  payment  of  the  retain- 
ing fee  agreed  upon.  A  copy  of  said  reso- 
lution is  attached  to  the  notice  of  appeal. 
The  appellant,  In  bis  notice  of  appeal,  states, 
among  other  things,  as  follows:  "This  ap- 
peal Is  taken  upon  questions  of  both  law 
and  fact,  and  upon  the  ground  that  this  ap- 
pellant believes  the  action  of  said  board  of 
commissioners,  in  passing  said  orders,  reso- 
lutions, or  proceedings,  illegal,  and  prejudi- 
cial to  public  Interests."  Appellant  thus 
concedes  that  the  action  of  said  board  ap- 
pealed from  was  not  only  Illegal,  but  prej- 
udicial to  public  interests.  Nevertheless  he 
appeared  before  tbe  judge,  and  resisted  a 
Summary  hearing  of  said  appeal.  That  is  a 
very  strong  Indication  of  Itself  that  said 
appeal  was  not  taken  In  good  faltb.  Tbe 
return  of  the  alternative  writ  admits  that 
said  board  employed  said  Heylmrn  to  exam- 
ine Into  the  legality  of  said  bonds,  and  that 
an  opinion  thereon  was  presented  to  said 


board,  and  of  the  passage  of  the  resolutions 
referred  to  In  said  writ,  and  of  the  appeal 
therefrom,  and  that  the  defendant  proceeded 
to  hear  the  application  for  setting  the  time 
and  place  at  which  to  hear  said  appeal,  and 
that  be  made  the  order  set  forth  in  the  peti- 
tion, which  is  as  follows:  "This  matter  com- 
ing up  before  me  at  chambers,  at  Wallace, 
in  said  Shoshone  county,  on  an  application 
made  by  W.  B.  Heyburn  on  behalf  of  said 
county  and  personally,  that  said  appeal 
should  be  heard  speedily,  and  that  I  fix  a 
time  and  place  convenient  to  me  to  hear 
said  appeal,  and  appellant  being  represented 
upon  said  motion  by  W.  W.  Woods,  Esq., 
bis  attorney,  and  resisting  said  motion,  and 
asking  that  tbe  hearing  of  said  appeal  be 
postponed  to  the  next  regular  term  of  tbe 
district  court  in  Shoshone  county,  upon  fully 
hearing  said  motion  and  considering  said  pe- 
tition, together  with  the  exhibits  presented 
therewith,  said  motion  to  fix  a  time  and 
place  for  the  hearing  of  said  appeal  before 
the  next  regular  term  of  said  district  court 
is  denied,  and  It  Is  ordered  that  said  appeal 
shall  not  be  heard  before  said  next  regular 
term  of  said  court,  It  being  my  opinion  that 
no  serious  Injury  will  result  from  such  de- 
lay. Dated  October  30,  1807.  A.  B.  May- 
hew,  Judge  of  the  District  Court  of  the  First 
Judicial  District  of  Idaho."  In  his  return 
the  judge  states  that  in  the  matter  of  setting 
said  appeal  for  hearing  he  "took  into  consid- 
eration the  reasons  argued  orally  and  stated 
In  the  petition  of  the  said  W.  B.  Heyburn, 
and  tbe  action  of  tbe  county  commissioners, 
and  the  statements  and  arguments  urged 
contrary  thereto."  and  thereafter  exercised 
"bis  best  judgment  and  judicial  discretion  In 
the  matter,  with  a  view,  in  his  judicial  opin- 
ion, that  no  Injury  would  result  to  petition- 
ers from  a  delay,"  etc.  It  appears  therefrom 
that  tbe  judge  took  Into  consideration  cer- 
tain "reasons"  and  "arguments"  which  he 
fails  to  show  to  this  court.  That  Is  not  suffi- 
cient. This  court,  by  the  alternative  writ, 
commanded  him  to  show  cause  why  he  re- 
fused to  bear  said  appeal;  and  his  return 
says  that  bis  refusal  to  hear  the  appeal  was 
based  on  certain  reasons  and  arguments,  but 
fails  to  state  what  they  were.  This  court 
has  a  right  to  know  what  those  reasons  and 
arguments  were  on  which  the  judge's  opin- 
ion was  based,  but  he  refuses  to  give  them. 
He  rests  his  case  on  tbe  broad  ground  that 
he  has  exercised  discretion,  and  that  is  tbe 
end  of  it.  If  be  has  any  good  reason  on 
which  to  base  bis  opinion,  he  refuses  to  re- 
veal It.  In  such  a  case  this  court  ought  to 
assume  that  he  acted  arbitrarily,  and  with- 
out reason.  Amperse  v.  City  of  Kalamazoo, 
59  Mich.  83,  26  K.  W.  222,  400.  The  board 
initiated  proceedings  by  which  the  Initial 
steps  had  been  taken  towards  bringing  an 
action  to  teat  the  validity  or  legality  of  said 
bonds.  Their  action  was  appealed  from. 
The  board  cannot  proceed  further  In  said 
matter  untU  the  appeal  Is  disposed  of. 
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The  Interest  of  the  county  as  well  as  that 
of  the  bondholclers  demands  a  speedy  ter- 
mination of  said  appeal.  The  validity  of  the 
bonds  has  been  questioned.  If  the  bonds 
are  legal,  the  interest  ought  to  be  paid  when 
due.  If  the  treasurer  pays  the  Interest  when 
due,  aud  the  bonds  are  held  Illegal  and  void, 
the  county  will  be  Injured  to  the  extent  of 
the  payments  made.  The  treasurer  cannot 
well  be  restrained  from  paying  the  Interest 
Then  due  until  a  suit  is  brought  to  test 
the  validity  of  said  bonds,  and  the  board  of 
commissioners,  as  a  board,  cannot  bring  an 
action  to  test  the  validity  of  said  bonds  until 
said  appeal  Is  heard.  Their  hands  are  tied 
by  said  appeal.  It  must  be  admitted  that 
there  Is  danger  In  requiring  the  treasurer 
to  hold  a  large  amount  of  money.  Rob- 
bery, theft,  or  other  cause  might  result  in  se- 
rious Injury.  I  think  those  matters  are  wor- 
thy of  consideration  by  the  Judge  when  call- 
ed upon  to  grant  a  summary  hearing  In  a 
case  of  this  kind.  The  delay  can  serve  no 
good  purpose,  and  It  will  surely  result  In  se- 
rious loss  to  some  of  the  parties  Interested. 

The  defendant  says,  in  his  return,  that  on 
the  hearing  he  considered  the  petition  and 
certain  reasons  and  arguments  presented, 
and  exercised  his  best  Judgment  and  Jtidlclal 
discretion,  with  a  view,  In  his  Judicial  opin- 
ion, that  no  Injury  would  result  to  the  peti- 
tioners from  a  delay  In  hearing  said  appeal. 
That  language  Is  very  peculiar,  to  say  the 
least.  The  petitioners  are  not  the  only  ones 
Interested  In  this  matter.  The  people  of  the 
county  and  the  bondholders  are  interested 
parties.  They  are  the  ones  to  whom  Injury 
will  result,  if  any  one,  and  It  appears  from 
said  return  "he  exercised  his  best  Judgment 
and  Judicial  discretion  In  the  matter,  with 
a  view  [preconceived,  I  suppose},  in  his  Judi- 
cial opinion,  that  no  Injury  would  result  to 
petitioners  from  delay,  as  in  his  order  on 
October  30,  1897,  recited."  It  would  appear 
from  said  quotation  that  the  defendant  bas- 
ed his  opinion  on  "reasons  and  arguments" 
presented,  and  therefrom  found  that  the 
petitioners  would  suffer  no  serious  Injury 
from  delay,  but,  as  the  matter  Involved  In 
said  appeal  concerns  the  people  of  a  county 
and  others,  he  should  have  considered  wheth- 
er serious  Injury  would  result  to  any  or 
all  concerned  if  the  hearing  was  delayed. 
He  falls  and  refuses  to  frankly  state  the 
facts  on  which  his  opinion  is  based,  and 
evades  and  quibbles  in  regard  to  the  facts. 
Section  1777,  Bev.  St,  was  amended  for  the 
purpose  of  preventing  delays  In  the  hear- 
ing of  appeals  such  as  the  one  under  con- 
sideration. The  Judge  does  not  state  the 
grounds  on  which  his  opinion  is  based.  His 
opinion  Is  based  on  the  facts  as  shown  by 
the  papers  before  him,  and  it  clearly  appears 
to  me  that  his  decision  on  those  facts  was 
erroneous.  This  being  a  preliminary  ques- 
tion (the  hearing  of  the  appeal  is  the  main 
question),  his  action  may  be  reviewed  by 
writ  of  mandate.  Merrill,  Mand.  |  48.  In 

Bi  p.-a? 


view  of  the  fact  that  the  opinion  of  my  as- 
sociates disposes  of  the  case  upon  the  points 
above  considered.  It  is  not  necessary  for  me 
to  refer  to  the  remaining  QneBtlona  raised  by 
the  record. 


BROTVN  V.  COLLISTER  et  al.,  State  Board  of 
Medical  Examiners. 

(Supreme  Court  of  Idaho.   Dec.  13.  1S87.) 

COMBTrruTIONAL   li^W — PA88A0B   OT  AOI — BOI.BD 
or  liBUICAL  EXAUIXBRS. 

Plaintiff  applied  for  a  writ  of  mandate  to 
compel  the  defendants,  as  the  state  board  of 
medical  examiners,  to  grant  him  a  license  to 
practice  medlchie.  It  appeared  afflrmatiTdy 
from  the  journals  of  the  legislature  that  the  act 
creating  said  board  was  not  read  section  by  sec- 
tion in  the  senate  on  final  passage,  as  required 
by  the  constitution.  Hdd,  that  the  act  creating 
said  board  ia  void,  that  the  said  board  has  no 
authority  to  grant  the  license,  and  that  the  plain- 
tiff is  not  entitled  to  the  writ  demanded. 
(Syllabus  by  the  Court.) 

Original  proceeding  by  Edward  Gt.  Brown 
against  Qeorge  OolUster  and  others,  aa  the 
state  board  of  medical  examiners,  for  a  writ 
of  mandate  to  compel  the  granting  of  a  li- 
cense to  practice  medicine.  Writ  refueed. 

James  W.  Held,  for  plaintiff.  Atty.  Gen. 
McParland  and  8.  L.  McFarland,  for  de- 
fendants. 

QUARLES,  J.  The  defendants  compose 
the  state  board  of  medical  examiners,  ap- 
pointed under  the  act  of  March  12,  1897. 
The  plalntiflT  commenced  this  action  to  com- 
pel the  said  defendants,  by  mandamus,  to 
show  cause  why  plaintiff  should  not  be  per- 
mitted and  licensed  to  practice  medicine.  It 
appears  from  the  petition  and  supplemental 
petition  that  the  plaintiff  became  a  citizen  of 
Nez  Perce*  county,  Idaho,  on  the  2d  day  of 
October,  1896,  and  did  then  present  to  the 
auditor  and  recorder  of  said  county  two 
original  diplomas  theretofore  Issued  to  bim 
by  regularly  chartered  medical  schools  (one 
from  the  British  School  and  Eclectic  Medi- 
cine of  London,  England,  and  the  other  from 
the  American  Health  College  of  Cincinnati); 
that  he  then  filed  with  said  recorder  copies 
of  said  diplomas,  as  required  by  sections 
1208  and  1298e,  Inclusive,  Rev.  St.,  and  paid 
said  recorder  fl.25,  the  fee  therefor;  that 
said  diplomas  certified  his  graduation  as  a 
doctor  of  medicine,  etc.,  and  that  he  filed 
with  said  recorder  his  affidavit  showing  that 
he  was  the  Identical  person  named  In  said 
diplomas;  that  he  thereupon  entered  upon 
the  practice  of  medicine  In  Nez  Perees,  coun- 
ty; that  under  the  provisions  of  said  act  of 
March  12,  1897,  he  applied  to  the  defendants 
for  a  license  to  continue  the  practice  of 
medicine,  presented  bis  said  diplomas,  and 
tendered  the  fee  for  said  license,  $5.25;  that 
his  said  application  was  refused,  and  the 
said  defendants  as  said  state  board  of 
medical  examiners  notified  plaintiff  that  Ills 
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said  application  was  refused  upoa  the  fol- 
lowing grounds:  "Neither  of  the  colleges 
from  which  you  submit  diplomas  are  recog- 
nized by  this  board  as  of  a  character  to  sat- 
isfy the  requirements  of  the  Intent  or  pro- 
visions of , either  act."  The  petition  then  at- 
tacks the  said  act  of  March  12,  1897,  as  con- 
trary to  the  federal  constitution,  and  on  the 
further  ground  that  It  was  not  passed  in  the 
mode  required  by  the  constitution  of  the 
state  of  Idaho.  The  plaintiff  filed  with  his 
petition,  as  a  part  thereof,  a  transcript  of 
the  Journals  of  both  houses  of  the  legisla- 
ture relating  to  the  passage  of  said  act,  duly 
certified  by  the  secretary  of  state  to  be  a 
full,  true,  and  complete  transcript  of  the 
senate  and  house  Journal  entries  relating  to 
said  act.  The  defendants  demurred  to  the 
petition  on  the  ground  of  fnsufiicleucy,  and 
on  the  ground  that  this  court  has  no  juris- 
diction of  the  persons  of  the  defendants,  or 
of  the  subject-matter  of  the  action. 

The  demurrer  and  the  arguments  thereon 
raise  a  number  of  questions.  The  first  and 
most  serious  question  raised  by  the  demur- 
rer is  the  validity  of  the  said  act  commouly 
Icuown  as  the  "Medical  BlU."  or  "Senate  Bill 
No.  60."  It  necessarily  results  that.  If  said 
act  is  invalid,  there  Is,  In  law,  no  state  med- 
ical board  in  Idaho,  and  that  no  license  can  be 
Issued  by  the  defendants  as  such  board.  It  af- 
firmatively appears  from  the  senate  journal 
that  said  act  passed  the  senate  under  a  sus- 
pension of  section  15,  article  3,  of  the  con- 
stitution, and  that  the  three  readings  were 
had  by  reading  the  title  only.  The  entries 
in  the  senate  journal  w^hlch  refer  to  the  read- 
ings of  said  bill  in  that  house  are  as  follows: 
February  10th:  "Read  the  first  time  by  tiUe. 
under  suspeosiou  of  section  15,  article  3,  of 
the  constitution,  and  senate  rules,  by  unani- 
mous consent."  March  Ist:  "Kead  the  sec- 
ond time  by  title,  under  suspension  of  sec. 
15,  art.  3,  of  the  constitution,  and  senate 
rules,  by  unanluutus  consent"  March  4th: 
"Senate  BlU  Xo.  68  was  read  the  third  time, 
under  suspension  of  section  15,  article  3,  of 
the  constitution,  and  senate  rules,  by  unani- 
mous consent"  While  the  last  entry  in  the 
said  journal  does  not  say,  In  express  words, 
how  said  third  reading  occurred,  yet,  from 
the  fact  that  the  senate  assumed  to  suspend 
that  provision  of  the  constitution  requiring 
the  reading  of  the  hill  in  fuU,  the  only  rea- 
sonable inference  from  said  journal  entry  is 
that  the  third  reading  was  by  title.  The  con- 
stitution expressly  declares  that  on  final 
IwsMige  the  bill  must  be  "read  section  by  sec- 
tion." And  while  the  house  In  which  the 
bill  is  pending  may,  "in  case  of  urgency, 
*  *  *  upon  a  vote  of  the  yeas  and  nays,** 
dispense  with  the  first  two  readings  In  full, 
yet,  "on  the  final  passage,  of  all  hills  they 
Bholl  be  read  at  length  section  by  section," 
and  no  bill  can  become  a  law  unless  it  was 
80  read  on  final  passage.  The  legislature 
has  no  power  to  dispense  with  the  final  rrad- 
ing,  section  oy  section.   The  bill  in  question 


did  not  pass  the  senate  In  the  manner  ex- 
pressly commanded  by  the  constitution. 
The  act  In  question  cannot  be  held  valid 
without  nullifying  the  provisions  of  section 
15.  art.  3,  of  the  constitution.  It  is  the 
duty  of  this  court,  under  the  provisions  of 
the  constitution,  to  hold  the  act  In  question 
void,  for  the  reason  that  it  was  not  constitu- 
tionally passed.  It  is  unnecessary  to  pass 
upon  the  other  questions  raised.  The  act  In 
question  being  void,  the  defendants  have  no 
authority,  as  a  Iward  or  otherwise,  to  grant 
a  license  to  practice  medicine.  A  peremptory 
writ  of  mandate  should  be  refused  the  plain- 
tiff, and  Judgment  will  be  entered  according- 
ly, without  costs  to  either  party. 

i3ULLI\'AX,  C.  J.,  and  HUSTON,  J.,  con- 
cur. 


EASLET  V.  NEW  ZEALAND  INS.  00. 
(Supreme  Court  of  Idaho.   Dec.  13,  1897.) 
Contract  of  [xsorancb. 

K.  made  application  for  insurance  upon  cci^ 
tain  buildiugfi,  receiviog  from  the  afjont  a  re- 
ceipt, which  is  in  the  followinic  words:  *'Ke- 
ceived  of  K.  A.  Bastey  an  ippUcatioa  for  in- 
surance by  the  New  Zealand  iDsurance  Co.,  of 
Auckland,  New  Zealoud,  subject  to  aijproval  by 
C.  H.  Colby,  manager,  agnlnst  fire  and  lightniug 
on  property  to  the  amount  of  $500.00,  all  for 
the  term  of  obe  year,  and  oae  note  payable  on 

the  let  of  August.  1893,  and  on  the   day 

of   ,  189-,  respectively;    also  ?15.00  in 

cash,— all  to  bp  returned  it  policy  ia  not  issued. 
Dated  .Tune  22.  1803.  [Signed]  J.  A.  Haya. 
Agent."  "If  policy  le  not  received  within  thirty 
days  from  date  ot  this  receipt,  report  that  fact 
to  C.  H.  Colby.  Mannser,  Mnsonic  Temple,  Den- 
ver, Colorado."  On  the  20tli  July,  1803,  said 
manager  notified  its  agent  by  letter  that  the 
company  declined  the  risk,  returning  to  him  the 
application  and  proiiiium.  Plaintiff  testified  that 
he  never  received  either  the  application  or  ttie 
premium,  nor  never  notified  the  manager  of  the 
nonreceipt  of  the  noiicy.  The  property  was  de- 
stroyed by  fire  on  August  IB.  1803.  Held,  that 
the  nonreceipt  by  idaintiff  of  the  application  and 
the  premium  did  not  convert  the  receipt  given 
by  the  agent  into  a  cootract  of  insurance. 
(Syllabus  b;  the  Court) 

Appeal  from  district  court,  Ada  county; 

George  H.  Stewart  Judge. 

Action  by  R.  A.  Easley  against  the  New 
Zealand  Insurance  Company  to  recover  in- 
surance. Judgment  for  plaintiff.  Defend- 
ant appeals.  Reversed. 

S.  H.  Hays  and  Henry  Z.  Johnson,  for  ap- 
pellant. A.  A.  Eraser  and  Texas  Angel,  for 
respondent 

HL'STON,  J.  (ta  the  22d  day  of  June. 
1808,  one  J.  A.  Hays,  representing  the  de- 
fendant company,  received  from  the  plain- 
tiff an  application  for  Insurance  on  certain 
proper^'  situate  In  the  town  of  Glenn's  Fer- 
ry, Elmore  county,  Idaho.  No  policy  of  In- 
surance was  at  the  time  issued,  but  the  agent 
gave  to  the  plaintiff  a  receipt  In  the  follow- 
ing words:  "Itecclved  of  R.  A.  Easley  an 
application  for  insurauc>e  by  the  New  Zea- 
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land  Insurance  CSompany,  of  Auckland,  New 
Zealand,  subject  to  approval  by  C.  H.  Colby, 
manager,  against  fire  and  lightning  on  prop- 
erty to  the  amount  of  ¥500.00,  all  for  the 
term  of  one  year,  and  one  note  payable  on 

the  1st  of  August,  1893,  and  on  the  day 

of  •  ,  189-,  respectively;  also  |15.00  hi 

cash,— all  to  be  returned  if  policy  is  not  is- 
sued. Dated  June  22,  1803.  [Signed]  J.  A. 
Hays,  Agent."  "If  policy  Is  not  received 
within  thirty  days  from  the  date  of  this  re- 
ceipt, reiiort  tliat  fact  to  C.  H.  Colby,  Man- 
ager, Masonic  Temple,  Denver,  Colorado." 
No  policy  was  ever  Issued  by  the  company. 
On  the  28th  day  of  August,  1893,  plalntlfT 
sent  telegram  to  C.  H.  Colby,  manager,  as 
aforesaid,  advising  htm  of  the  destruction  of 
the  property  by  fire,  to  which  telegram  plain- 
tiff testifies  he  received  the  following  reply: 
"Mr.  R.  A.  Easley,  Glenn's  Ferry,  Idaho- 
Dear  Sir;  Replying  to  your  telegram  of  this 
date,  will  say  that  we  have  no  record  of  any 
policy  issued  to  you.  We  have  written  Mr. 
Hays,  of  Boise  City,  to  get  information  in 
regard  to  the  matter.  If  be  took  your  ap- 
plication of  insurance,  we  never  received  It, 
and  we  have  no  such  name  on  our  books. 
Very  truly  yours,  C.  H.  Colby,  Manager." 
Proof  of  loss  was  made,  and  payment  refus- 
ed, whereupon  this  action  was  brought  to  re- 
cover the  sum  for  which  Inaurance  was  ap- 
plied for. 

Upon  the  trial  the  plaintiff  testified  as  fol- 
lows: "Mr.  Hays  came  to  my  place  of  busi- 
ness, and  wanted  to  take  an  application  for 
Insurance  on  my  place  against  fire  and  light- 
ning. Said  he  would  Insure  me  for  $500  per 
year  for  ?29.50  In  the  New  Zealand  Fire  In- 
surance Company,  of  Auckland,  New  Zea- 
land. I  told  him  he  could  write  the  applica- 
tion. He  d4d  so,  and  I  paid  him  $15  cash, 
and  gave  him  my  note  for  $14.50,  due  the  Ist 
of  August.  He  gave  me  a  receipt."  See  su- 
pra. Plaintiff  testified  further:  "I  never  re- 
ceived a  letter  from  C.  H.  Colby,  Denver, 
Colorado,  bearing  date  July  20,  1893,  wherein 
he  declined  to  write  my  policy.  I  never  got 
a  letter  from  Bliss,  of  Boise  City,  retumhig 
the  application  and  note."  On  the  part  of 
the  defendant,  C.  H,  Colby,  manager  of  the 
defendant  company  for  Colorado,  Utah,  and 
Idaho,  testified:  That  he  received  the  appli- 
cation for  Insurance  of  plaintiff  through  Wil- 
liam M.  Bliss,  the  representative  of  the  com- 
pany at  Boise  City.  That  on  the  20th  day 
of  July,  1893,  he  sent  the  following  letter  to 
the  plaintiff  at  Boise  City,  Idaho:  "July  20th, 
1893.  R.  A.  Easley,  Glenn's  Ferry,  Idaho- 
Dear  Sir:  We  are  in  receipt  of  your  applica- 
tion for  Insurance  through  Agent  Bliss  of 
Boise  City,  which  we  decline  to  write,  and 
this  day  return  the  note  and  application  to 
yon.  We  do  not  take  notes  on  premiums  on 
m»cantlle  risks.  Besides,  the  hazard  Is  too 
great  We  prefer  not  to  write  it  Truly 
yours,  C.  H.  Colby."  The  said  witness  fur- 
ther testified,  In  answer  to  the  question  by 
the  counsel  of  plaintiff,  "What  did  you  do 


with  the  letter?"  "Put  It  Into  the  mall 
box,— United  States  mail  box.  I  sent  It  in  a 
return  envelope  like  this:  'In  ten  days  return 
to  Charles  H.  Colby,  Manager  Denver 
Branch,  New  Zealand  Insurance  Company, 
Room  35,  Masonic  Temple,  Denver,  Col.*  I 
never  received  it  back.  It  was  copied  in 
that  letter  book  at  page  342.  Q.  Did  you 
mall  this  yourself?  A.  I  can't  swear  that  I 
did.  I  paid  the  postage.  In  the  course  of 
business  in  my  office  I  employ  several  clerks. 
I  cannot  do  it  all  myself,  but  I  dictate  my 
letters  to  a  stenographer.  She  writes  them 
out  brings  them  to  me  to  sign,  then  they  are 
copied.  Individually  I  could  not  swear  that 
I  mailed  that  particular  letter.  I  sign  the 
letters,  and  put  them  In  the  envelopes,  and 
seal  them  up,  and  It  is  my  usual  custom  the 
last  thing  to  deposit  those  letters  in  the  mail 
box,— in  the  United  States  mail  box  In  the 
Masonic  Temple.  I  know  my  mail  went  into 
the  post  office  that  night,  for  I  received  re- 
plies from  other  letters.  I  know  the  letter 
was  written  that  day.  It  was  not  around 
the  office  afterwards.  *  •  •  I  returned  tiM 
application  and  premium  to  Bliss." 

The  court  Instructed  the  Jury,  inter  alia, 
as  follows:  "You  are  Instructed  In  this 
case  that  before  you  can  find  a  verdict  for 
the  plaintiff,  you  must  find  that  the  applica- 
tion In  question  was  approved  by  C.  H. 
Colby,  manager.  If  you  find  that  C.  H. 
Colby,  manager,  declined  the  application, 
then  you  must  find  for  defendant  You  are 
instructed  that  the  approval  of  the  applica- 
tion for  insurance  herein  must  have  been 
by  the  act  of  C.  H.  Colby,  manager,  and 
no  other  person."  No  exception  is  taken  to 
this  Instruction,  nor  should  there  have  been, 
for  it  states  the  law  of  the  case,  and  ail  of 
the  law  applicable  thereto,  as  made  by  the 
record.  But  the  district  Judge  also  gave 
the  following  instructions:  "The  Jury  are 
Inatructed  that,  if  you  find  for  the  plain- 
tiff In  this  action,  you  will  assess  his  damage 
at  the  sum  of  $500  and  interest  thereon  at 
the  rate  of  ten  per  cent,  per  annum  from 
August  28,  181^.  The  Jury  are  Instructed,  if 
you  find  from  the  evidence  that  J.  A.  Hays 
made  a  contract  with  the  plaintiff  on  June 
22,  1803,  whereby  he  Insured  the  property 
described  in  plalntifTs  complaint  against 
loss  or  damage  by  fire  for  the  terra  of  one 
year  from  said  date  in  defendant  company, 
and  that  he  received  at  that  time  from  the 
plaintiff,  as  premium  on  said  insurance,  the 
sum  of  $15  and  plaintiff's  note  for  $14.50; 
and  he  turned  over  to  said  company  the 
premium  so  collected  by  him;  and  you  fur- 
ther find  that  said  company,  after  knowl- 
edge of  the  acts  of  said  J.  A.  Hays  in  regard 
to  this  contract  of  Insurance,  accepted,  kept, 
and  retained  the  premium  aforesaid,  and 
still  keeps  and  retains  the  same,— then,  in 
that  case,  I  Instruct  you  that  the  defendant 
thereby  ratified  the  contract  made  by  said 
Hays,  and  they  are  bound  thereby."  Under 
these  Instructions  the  Jury  found:  ^'Special 
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Verdict:  Q.  Was  tbe  ai^llcatlon  for  In- 
surance In  question  in  this  case  approved  \>j 
C  H.  Colby,  manager  of  defendant?  A. 
Tee.  [Signed]  Jos.  Spiegel,  Foreman.** 
"Terdlct:  We,  the  jury,  find  for  the  plain- 
tiff, and  assess  his  damage  at  fire  hundred 
dollars,  with  Interest  at  the  rate  of  ten  per 
cent  per  annum;  amounting  to  f 201.68. 
Jos.  Spiegel,  Foreman."  Colby,  the  mana- 
ger of  defendant,  testifies  that  be  mailed  to 
the  agent  of  the  company  at  Boise  City,  on 
July  20,  1893,  a  letter  declining  on  the  part 
of  the  company  to  accept  the  rlst,  and  the 
agent  at  Boise  (Bliss)  testifies  that  he  for- 
warded the  same,  with  the  application  and 
premium,  to  J.  A.  Hays,  the  person  who 
solicited  and  received  the  application  for  in- 
surance from  the  plaintiff.  There  was  no 
evidence  whatever  of  the  acceptance  or  ap- 
proval of  the  application  by  Colby,  the 
manager,  upon  whose  approval  alone  the 
contract  of  insurance  could  be  predicated. 
But  instructions  3  and  4  of  tbe  court  gave 
to  the  jury  a  rule  of  decision  which  we  do 
not  find  warranted  by  principle  or  authority. 
Plaintiff,  in  support  of  bis  contention  that, 
notwithstanding  the  application  of  plain- 
tiff was  rejected  by  Colby,  the  manager  of 
the  defendant,  and  no  contract  of  insurance 
was  ever  made,  still  from  the  fact  that  the 
agent  of  the  company  received  the  applica- 
tion, and  at  the  same  time  the  premium, 
and  at  tbe  time  of  the  destruction  of  the 
property  the  premium  had  not  been  return- 
ed to  plaintiff,  the  jury  could,  from  such 
facts.  Infer  a  contract,— cites  Gray  t.  As- 
sociation (Ind.  Sup.)  11  N.  B.  477,'  In  which 
case  the  partr  Insured  made  application 
to  a  regular  agent  of  the  association.  The 
rules  and  by-laws  of  the  company,  which 
were  known  to  applicant,  forbade  the  is- 
suance of  a  certificate  to  one  under  18  years 
old;  but  the  agent  of  tbe  company,  on  being 
informed  by  the  applicant  of  bis  true  age, 
—17  years  and  10  months,— before  the  ap- 
plicaUon  was  made,  informed  him  that  two 
months,  being  so  short  a  time,  would  make 
no  difference,  and  thereupon  the  certificate 
of  Insurance  was  Issued  to  him,  for  which 
he  paid  the  admission  fee  and  two  advance 
assessments.  In  this  case  the  contract  was 
made.  The  company  sought  to  avoid  It 
thereafter  on  the  ground  of  fraud.  The 
court  in  that  case  says  (we  cite  from  the 
syllabus):  "Although  an  appUcaut  for  a 
benefit  certificate  may  have  misrepresented 
his  true  age,  which  w*as  unknown  to  the 
association,  yet,  when  18  months  are  allow- 
ed to  elapse  between  the  proof  of  death 
showing  the  true  age  and  the  determination 
of  a  BUlt  thereon  by  the  beneficiary,  without 
an  offer  on  the  part  of  the  association  to 
rescind  the  contrsct,  or  to  refund  the  money 
received  thereon,  it  will  be  estopped  from 
setting  up  such  defense."  We  fail  to  see 
the  application  of  this  decision  to  the  facts 
in  the  case  at  bar.  In  this  case,  not  only 
had  no  contract  been  entered  Into,  but  the 


manager  of  the  defendant;  upon  whose  ap- 
proval the  completlou  of  the  contract  was, 
by  the  terms  of  the  receipt  given  by  the 
agent,  to  depend,  had  positively  declined  to 
accept  the  risk  or  write  a  policy  thereon, 

Respondent  also  cites  German  Fire  Ins.  Co. 
T.  Colombia  Encaustic  Tile  Go.  (Ind.  App.) 
43  N.  E.  41.  In  this  case  the  <derk  of  a  regu- 
larly authorized  agent  of  tbe  company,  f<d- 
lowing  the  regular  custom  of  his  office,  had 
accepted  a  risk,  and  written  a  policy  thereon. 
The  company  sought  to  avoid  the  policy  by 
showing  a  want  of  authority  In  the  clerk  to 
Issue  the  same.  The  policy  had  been  issued, 
the  contract  made.  In  accordance  with  a 
theretofore  recognized  custom.  How  can 
this  decision  be  said  to  support  the  conten- 
tion of  respondent?  In  the  case  at  bar  the 
court  is  called  upon,  not  to  enforce  a  contract 
already  made,  and  acquiesced  In  by  the  de- 
fendant, and  which  the  defendant  ia  seeking 
to  avoid  by  reason  of  some  alleged  fraud  or 
misrepresentation  on  the  part  of  the  plaintiff 
or  its  agents,  but  to  Infer  a  contract,— make 
a  contract  for  the  defendant,— and  enforce  it, 
which  defendant  bad  positively  refused  to 
make.  Respondent  cites  and  quotes  at  some 
length  from  the  decision  of  the  BU[»;eme  court 
of  the  United  States  In  the  case  of  Insurance 
Go.  V.  McCain,  96  U.  8.  84.  In  that  case  the 
company  had  Issued  a  policy  upon  the  life 
of  the  decedent,  had  received  Its  first  annual 
premium  thereon,  and,  when  the  second  an- 
nual premium  fell  due,  the  assured  paid  it  to 
the  same  agent,  who  reported  it  to  the  com- 
pany, who  received  it  without  objection,  and 
afterwards,  when  suit  was  brought  npon  the 
policy,  raised  the  objection  that  the  agent 
was  not  authorised  to  receive  the  second  pre- 
mium. We  have  not  found  In  any  of  the 
cases  cited  by  req>ondent  in  his  brief,  nor 
have  we  been  able  to  find  by  diligent  search, 
a  single  authority  supporting  tbe  contention 
of  respondent  that,  in  the  face  of  a  positive 
refusal  by  the  defendant  to  enter  into  a  con- 
tract proposed,  the  court  will  infer  a  contract, 
and  decree  Its  enforcement  In  Insurance 
Co.  V.  Mayes,  61  Ala.  163,  tbe  agent  of  the 
company  received  the  application  of  one  B. 
for  Uf e  insurance,  the  applicant  paying  at  tbe 
time  a  percentage  of  tbe  premium,  the  fees 
for  the  policy,  and  note  for  the  remainder  of 
the  premium;  and  forwarded  the  same  for 
the  rejection  or  acceptance  of  the  insnrance 
company,  giving  a  receipt  to  B.,  in  which  it 
was  stated  that  "B.  was  to  be  considered  in- 
sured from  the  date  of  the  receipt  if  said  ain 
pUcatlon  shall  be  approved  and  accepted  by 
said  company.  In  which  case  a  policy  shall  be 
issued  to  him,  and  this  receipt  surrendered; 
but.  If  said  application  shall  be  rejected,  then 
the  amount  named  and  the  note  given  shall 
be  returned  to  B.,  and  this  receipt  shall  be- 
come null  and  void."  The  application  was 
duly  forwarded  to  the  insurance  company, 
wliich,  after  delay  of  several  weeks,  rejected 
the  application,  but  did  not  give  up  the  cash 
I  payment  or  note,  no  demand  having  been 
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made  tor  their  return.  B.  died  a  few  weeks 
afterwards,  without  being  informed  of  the 
rejection  of  his  application,  and  his  adminis- 
trator brought  suit  to  recover  upon  the  re- 
ceipt as  on  a  contract  of  insurance.  The 
court  held  (we  cite  from  the  syllabus) :  "(1) 
The  transaction  constituted  merely  a  pro- 
posal from  B.  to  the  ^ent  for  a  contract,  the 
unqualified  right  of  acceptance  or  rejection 
belug  reserved  to  the  principal;  and  the  pro- 
posal could  not  ripen  into  a  contract  until 
accepted  1^  the  principal.  (2)  Mere  delay  of 
the  insurance  company  In  accepting  the  offer 
or  proposal  and  In  returning  the  cash  pre- 
mium, for  which  demand  was  not  made,  did 
not  amount  to  an  acceptance  of  the  pro- 
posal, and  convert  it  Into  a  contract  (3) 
The  Insurance  company  had  the  right  to  de- 
ellne  acceptance  of  the  proposal  without  as- 
signing any  cause,  no  contract  being  made 
by  the  agent,  who  claimed  no  power  to  make 
any  contract"  The  receipt  given  by  the 
agent  in  the  case  at  bar  requested  the  appli- 
cant. In  case  he  did  not  receive  a  policy  with- 
in 30  days  from  the  date  of  the  receipt  to 
report  that  fact  to  C.  H.  Colby,  Manager, 
Masonic  Temple,  Denver,  Colo.  It  is  not 
claimed  or  pretended  that  plaintiff  ever  gave 
or  attempted  to  give  such  notice.  Further, 
It  does  not  conclusively  appear  that  the  pre- 
mium and  note  were  not  returned  to  the 
plaintiff.  Plaintiff  does  testify  in  rebuttal: 
"I  never  received  from  Mr.  Bliss  or  from  Mr. 
Hays  any  return  of  the  premium  paid,  or  the 
note,  or  any  notice  that  it  would  be  return- 
ed." This  can  hardly  be  claimed  to  be  a  de- 
nial that  he  ever  received  either  the  premium 
paid  or  the  note.  But  It  matters  not  whether 
he  did  or  not  receive  either  or  both,  for  such 
nonrecelpt  could  not  be  construed  into  an  ac- 
ceptance of  hia  pn^sal  for  Inrarance  by  the 
d^endant 

This  view  of  the  law  seems  to  be  quite  uni- 
formly recognized.  See  Insurance  Co.  v. 
Johnson.  23  Pa.  St  T2;  Haden  v.  Association, 
80  Ya.  6S3;  Pickett  v.  Insurance  Co.,  39 
Kan.  697,  18  Pac.  003;  O'Brien  v.  Insurance 
Co.  (CaL)  41  Pac.  208;  More  v.  Insurance  Co. 
(N.  Y.  App.)  29  N.  E.  757;  Winchell  v.  Inaur 
ance  Co.  (Iowa)  72  N.  W.  503,  and  case  there 
cited.  The  agent,  Hays,  whatever  other  au- 
thority he  may  have  bad,  had  no  warrant  or 
authority  to  make  a  contract  of  Insurance  for 
or  on  behalf  of  defendant  nor  did  he  at- 
tempt to  do  ao.  He  accepted  from  plidntlff  a 
proposal  for  Insurance,  which  was  under- 
stood both  by  the  agent  and  by  plaintiff,  and 
unequivocally  set  forth  in  the  receipt  given 
by  the  agent  and  accepted  by  the  plaintiff. 
Such  application  was  rejected  by  the  defend- 
ant, of  which  action  the  manager  of  defend- 
ant notified  plaintiff  by  mall.  The  Jury 
finmd  q>eclally  that  C.  H.  Colby,  the  man- 
ager of  the  defendant,  approved  the  propos- 
al of  plaintiff.  The  only  evidence  upon  the 
subject  of  the  approval'  of  the  proposal  of 
plaintiff  which  appears  in  the  record  is  the 
testimony  of  said  O.  H.  Colby,  who  states 


that  he  declined  to  approve  said  risk  on  the 
20Ui  of  July,  1893.  Without  a  particle  of 
evidence  to  support  such  finding  the  Jury 
found  he  did  approve  It  Doubtless  the  ac- 
tion of  the  Jury  was  Influenced  by  the  fourth 
Instruction  given  them  by  the  district  court. 
We  have  not  been  able  to  find  a  single  au- 
thority sustaining  that  instruction;  on  the 
contrary,  every  one  of  the  cases  cited  supra 
negative  the  proposition  contained  In  said  In- 
struction. The  Judgment  of  the  district 
court  Is  reversed,  and  the  cause  remanded 
for  further  proceedings  consistent  with  this 
opinion. 

SULLIVAN,  a  J.,  and  QUARLES,  J.,  con- 
cur. 


HALL,  County  Treasurer,  v.  AMERICAN  RE- 
FRIGERATOR TRANSIT  CO. 

(Supreme  Oourt  of  Ocdoiado.    Dec.  6.  1897.) 

Raileoad»— Taxation  or  thi  Caes  or  Foaaieir 

TBAJI8POBTA.TIOM  COHFANISS— iNTSa- 
STATB  COMUKRCB. 

1.  He  cars  of  a  refrigerator  transit  company, 
of  a  kind  which  It  is  necesBarr  for  railroaoH 
eitiier  to  own  or  lease,  altboush  allowed  to  be  ran 
indiscriminately,  over  the  tradu  of  any  railroad 
requiring  tiiem,  tbe  railroads  paying  a  fixed 
charge  per  mile  for  their  use,  acquire  auch  a 
situs  within  the  state  as  empowers  the  state 
board  of  equalisation  to  assess  the  refrigerator 
company  upon  the  average  number  of  its  cars 
in  use  in  the  stats  for  the  year,  under  Const  art 
10.  {  10,  and  Hills'  Ann.  St  H  3765,  3804,  3805. 

2.  Mms*  Ann.  St  I  B8()6.  snbd.  6,  directing 
the  oflScers  of  each  railroad  company  operating; 
in  the  state  to  rnmrt  to  the  state  board  of  equali- 
sation the  number  of  cars  of  all  kinds  in  use 
upon  its  road;  and  subdiviaion  7,  authorizing  the 
board  to  assess  all  propwty  used  by  one  corpora- 
tion, and  belonging  to  another,  to  either  the  cor- 
poration using  it  or  the  one  owning  It  is  not 
when  applied  to  the  case  of  a  transportation  com- 
pany loaning  cars  to  a  railroad  company  for 
special  purposes,  an  attempt  to  regulate  inter- 
state conunerce,  and  repugnant  to  me  exclusive 
power  of  congress  upon  that  subject. 

8.  Mills'  Ann.  St.  |§  3804,  3805,  directing  that 
the  officers  oC  railroad  companies  shall  report  the 
amount  of  movable  personal  property  in  use  apon 
their  roads  within  this  state,  and  directing  the 
state  board  of  equalization  to  assess  such  prop- 
erty either  to  the  corporation  owning  or  the  cor- 
poration using  is  a  proper  prOTiaion  for  the 
assessment  of  sudi  proper^. 

Error  to  district  court,  Arapahoe  county. 

Action  by  the  American  Refrigerator  Tran- 
sit Company  against  Frank  Hall,  treasurer 
of  Arapahoe  county,  to  restrain  the  collec- 
tion of  a  tax.  A  decree  for  the  plaintiff  was 
granted,  and  defendant  brings  error.  Re- 
versed. 

This  is  an  action  brought  by  the  American 
Refrigerator  Transit  Company,  the  defend- 
ant In  error,  to  have  a  certain  tax  declared 
null  and  void,  and  to  restrain  plaintiff  In 
error,  as  treasurer  of  Arapahoe  county,  from 
collecting  the  same.  The  receiver  of  the 
Union  Pacific,  Denver  &  Gulf  Railway  Com- 
pany, In  pursuance  of  the  requirementa  of 
section  1,  pp.  290,  291.  Seas.  Laws  1891  (sec- 
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tion  3S04,  2  iMHls'  Ann.  St),  reported  to  the 
■state  board  of  equalization  that  he  had  in 
use  on  the  line  of  railway  operated  by  him, 
<3uring  the  year  ending  December  31,  1894, 
42  refrigerator  cars  belonging  to  defendant 
in  error;  and  thereupon  the  state  board  of 
equalization  assessed  to  defendant  In  error 
said  42  cars,  at  a  valuation  of  $250  each,  or 
a  total  valuation  of  $10,500,  and  distributed 
said  assessment  to  the  different  counties 
through  which  the  line  of  railway  extended 
upon  which  said  ears  were  used,  according 
to  the  mileage  In  said  counties  respectively. 
Of  Buch  assessment,  $750  was  distributed 
to  Arapahoe  county.  The  county  assessor 
of  Arapahoe  county  made  out  a  tax  list  bas- 
ed on  such  assessment,  and  delivered  saKl 
list  to  plaintiff  In  error,  as  county  treasurer 
of  said  county,  with  his  warrant  attached 
thereto  for  the  collection  of  the  sum  of 
$21.G3,  being  the  amount  of  taxes  so  assess- 
ed against  plaintiff,  which  amount  the  plain- 
tiff in  error  was  proceeding  to  collect,  by  dis- 
traint and  sale  of  the  property  of  defend- 
ant In  error.  The  cause  was  tried  to  the 
court,  upon  the  following  agreed  statement 
of  facts:  "Upon  the  Issues  made  by  the 
pleadings  in  this  case,  it  Is  stipulated  as  fol- 
lows, viz.:  First.  That  plaintiff  Is,  and  was 
daring  the  times  mentioned  in  the  petition, 
a  corporation  duly  organized  and  existing  by 
virtue  of  the  laws  of  the  state  of  Illinois, 
with  Its  principal  office  in  the  city  of  East 
St.  liouis,  in  said  state;  that  It  la  engaged 
in  the  business  of  furnishing  refrigerator 
cars  for  the  transportation  of  perishable  prod- 
ucts over  the  various  lines  of  railroads  In 
the  United  States;  that  these  cars  are  more 
expensive  than  the  ordinary  box  or  freight 
cars;  that  the  ears  herein  referred  to  are 
the  sole  and  exclusive  property  of  the  plain- 
tiff; and  that  the  plaintiff  furnishes  the 
same  to  be  run  Indiscriminately  over  any 
lines  of  railroad  over  which  shippers  or  said 
railroads  may  desire  to  route  them  In  ship- 
ping, and  furnishes  the  same  for  transpor- 
tation of  perishable  freight,  upon  the  direct 
request  of  shippers  or  of  railroad  companies 
requesting  the  same  on  belialf  of  shippers,  but 
on  the  responsibility  of  the  carrier,  and  not 
of  the  shipper;  that,  as  compensation  for  the 
use  of  its  cars,  plaintltf  receives  a  mileage 
of  three-fourths  of  a  cent  per  mile  run  from 
each  railroad  company  over  whose  lines  said 
ears  are  run,  such  rate  of  payment  being  the 
same  as  Is  paid  by  all  railroad  companies  to 
each  other  for  the  use  of  the  ordinary  freight 
cars  of  each  when  used  on  the  lines  of  othei-s 
In  the  exchange  of  cars  incident  to  through 
transportation  of  freight  over  connectinit 
lines  of  railroads;  that  plaintiff  bas  no,  and 
never  has  had  any,  contract  of  any  kind  what- 
soever by  which  its  cars  are  leased,  or  allot- 
ted to,  or  by  which  It  agrees  to  furnish  Its 
cars  to,  any  railroad  company  operating 
within  the  state  of  Colorado;  that  It  has, 
and  has  had  during  said  times,  no  office  or 
place  of  business,  nor  other  proi>erty  than 


its  cars,  within  the  state  of  Colorado;  and 
that  all  the  freight  transported  In  plaintilTs 
cars  in  or  through  the  state  of  Colorado,  In- 
cluding the  cars  assessed,  was  transported 
in  such  ears  either  from  a  point  or  points  in 
a  state  of  the  United  States  outside  of  thi> 
state  of  Colorado  to  a  point  In  the  state  of 
Colorado,  or  from  a  point  in  the  state  of  Colo- 
rado to  a  point  outside  of  said  state,  or  be- 
tween points  wholly  outside  of  said  state  of 
Colorado,  and  said  cars  never  were  run  In 
said  state  in  fixed  numbers,  nor  at  regular 
times  Dor  ajs  a  regular  part  of  particular 
trains,  nor  were  any  certain  cars  ever  In 
the  state  of  Colorado  except  as  engaged  In 
such  business  aforesaid,  and  then  only  tran- 
siently present  In  said  state  for  such  purposes; 
that,  owing  to  the  varying  and  irregular  de- 
mand for  such  cars,  the  various  railroad 
companies  w*Ithin  the  state  of  Colorado  have 
not  deemed  it  a  profitable  investment  to  build 
or  own  cars  of  such  cliaracter,  and  therefore 
relied  upon  securing  such  cars  when  needed 
from  the  plaintiff  or  corporations  doing  a  like 
business;  that  It  is  necessary  for  the  rail- 
road companies  operating  within  the  state  of 
Colorado,  and  which  are  required  to  carry 
over  their  lines  perishable  freight,  such  as 
fruits,  meats,  and  the  like,  to  liave  such 
character  of  cars  wherein  they  can  safely 
transport  such  character  of  freight  Second. 
That  the  average  number  of  cars  of  the  plain- 
tiff  used  in  the  course  of  the  business  afore- 
said, within  the  state  of  Colorado  during 
the  year  for  which  such  assessment  was 
made,  would  equal  forty;  and  that  the  cash 
value  of  plaintiff's  cars  exceeds  the  sum  of 
$250  per  ear;  and  that  if  such  pn^erty  of 
the  plaintiff  is  assessable  and  taxable  within 
such  state  of  Colorado,  then  the  amount  for 
which  such  ears,  the  property  of  the  plain- 
tiff. Is  assessed  by  said  state  board  of  equali- 
zation, is  just  and  reasonable,  and  not  in 
excess  of  the  value  placed  upon  other  like 
property  within  said  state  for  the  purposes 
of  taxation.  Third.  That  said  company  Is 
not  doing  business  In  this  state  except  as 
shown  in  this  stipulation  and  by  the  facts 
admitted  In  the  pleadings.  Fourth.  That  In 
case  it  be  found  by  the  court,  under  the  un- 
disputed facts  set  forth  In  the  pleadings  and 
the  facts  herein  stipulated,  that  the  au- 
thorities of  tiie  state  of  Colorado,  under  ex- 
isting laws,  have  no  power  to  assess  or  tax 
the  said  property  of  plaintiff,  then  judgment 
shall  be  entered  herein  for  the  plaintiff  for 
the  relief  prayed;  otherwise,  Judgmait  shall 
be  entered  for  the  defendant" 

The  following  constitutional  and  statutory 
provisions  are  referred  to  in  the  opinion: 
"All  corporations  In  this  state,  or  doing  busi- 
ness therein,  phall  be  subject  to  taxation 
for  state,  county,  school,  municipal  and  other 
purposes,  on  the  real  and  personal  property 
owned  or  used  by  them  within  the  territorial 
limits  of  the  authority  levying  the  tax." 
Const,  art  10.  §  10.  Section  3765.  MUls'  Ann. 
St:  "All  property,  both  real  and  personal. 
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^thln  the  Btate,  not  expressly  exempt  by 
law»  shall  be  subject  to  taxation.  *  *  *" 
Section  88M,  Id.:  "*  •  *  It  shaU  be  the 
duty  of  said  board  [the  board  of  equaliza- 
tion] to  asBess  all  the  property  in  this  state 
owned,  used  or  coatrolled  by  railway  com- 
panies, telegraph,  telephone  and  sleeping  or 
palace  car  companies.  *  *  *"  Section 
3805,  Id.:  "The  president,  Tlce-president, 
genraal  superintendent,  auditor,  tax-agent  or 
some  other  general  officer  of  such  railway, 
sleeping  or  other  palace  car,  or  telegraph  or 
telephone  company  or  corporaUon,  owning, 
operating,  eontrolilng  or  having  In  its  pos- 
session In  this  state  any  property,  shall  fui^ 
nlsh  said  board,  on  or  before  the  fifteenth 
day  of  March  In  each  year,  a  statement  sign- 
ed and  sworn  to  by  one  of  such  officers,  and 
showing  in  detail  for  the  year  ending  on 
the  thirty-first  day  of  December  itrecedlng: 

*  *  •  Fifth.  A  full  list  of  roUlng  stock  be- 
longing to  or  operated  by  such  railway  com- 
pany, setting  forth  the  number,  class  and 
value  of  all  locomotives,  passenger  cars, 
steeping  cars  or  other  palace  cars,  express 
cars,  baggage  cars,  malt  cars,  box  cars,  cat- 
tle cars,  coal  cars,  platform  ears,  and  all 
other  kinds  of  cars  owned  or  used  by  said 
company.  The  statement  shall  show  the  ac- 
tual proportion  of  the  rolling  stock  In  use  on 
the  componv's  road,  ail  of  which  la  neces- 
sary for  the  transportation  of  freight  and 
passengers,  and  the  operation  of  the  road 
within  the  state  during  the  year  for  which 
the  statement  is  made.  The  said  statement 
shall  also  show  the  actual  proportion  of  roll- 
ing stock  of  said  company  used  upon  leased 
Hues  and  lines  operated  with  others  wltlUn 
the  state,  the  mileage  so  leased  and  operated 
and  the  location  thereof.  •  •  ♦  Seventh. 

•  •  •  Whenever  It  shall  be  found  that  one 
corporation  uses  or  controls  any  property  be- 
longing to  or  owned  by  another  corporation, 
said  board  may  assess  such  property  either 
to  the  corporation  using  or  controlling  the 
seme  or  to  the  corporation  by  which  it  Is 
owned  or  to  which  it  belongs.  Bat  every 
sach  corporation  shall,  In  the  statement  to 
said  board,  set  forth  wliat  property  belong- 
ing to  or  owned  by  any  other  corporation  Is 
used  or  controlled  by  the  corporation  making 
the  statement." 

The  court  below  found  the  issues  in  favor 
of  the  company,  and  rendered  a  decree  grant- 
ing the  rellrf  prayed  for.  To  reverse  this  de- 
cree, the  treasurer  brings  the  case  here  on 
error. 

Goudy  &  Twitchell,  Byron  L.  Carr.  Atty. 
Gen.,  and  Calvin  E.  Iteed,  As»t.  Atty.  Oen., 
for  idaintlff  In  error.  Garland  Pollard  and 
Percy  Werner  (Charles  M.  Kcnoll,  of  coun- 
sel}, for  defendant  in  error. 

GODDARD,  J.  (after  stating  the  facts). 
The  ijower  of  the  state  to  levy  the  tax  in 
question  Is  challenged  by  defendant  in  error 
upon  three  grounds:  First,  because  the  cars. 


being  only  transiently  present  within  the 
state  from  time  to  tlm^  acquired  no  such 
situs  within  the  state  as  is  necessary  to  give 
the  state  JurledlcUon  over  them  for  the  pur- 
poses of  taxation;  second,  because  such  tax- 
ation would  amount  to  a  regulation  of  Inter- 
state commerce,  and  thus  be  repugnant  to 
the  exclusive  power  vested  in  congress  to 
regulate  sutdi  commerce;  third,  because, 
even  if  taxable  within  this  state,  no  proper 
provision  has  been  made  by  the  l^lslature 
to  assess  and  tax  such  property. 

The  first  objection  presents  what  we  re- 
gard as  the  difficult  question  In  the  case, 
and  Its  solution  necessitates  an  inquiry  as  to 
the  meaning  of,  and  effect  to  be  given  to, 
the  foregoing  constitutional  and  statutory 
provlBions.  It  will  be  seen  by  reference 
thereto  that  it  is  made  the  duty  of  the  state 
board  of  equalization  to  assess  all  the  prop- 
erty in  this  state  owned,  used,  or  controlled 
by  railway  companies,  etc.;  and  It  Is  made 
the  duty  of  the  officers  of  such  companies  to 
furnish  the  state  board  of  equalization,  on 
or  before  March  15th  of  each  year,  a  state- 
ment showing  in  detail,  for  the  year  end- 
ing on  December  Slst  preceding,  "a  full  list 
of  rolling  stock  belonging  to  or  operated  by 
such  railway  company.  •  •  •  The  state- 
ment shall  show  the  actual  inroportion  of  the 
roUltig  stock  in  use  on  the  company's  road, 
all  of  which  is  necessary  for  the  transporta- 
tion of  freight  and  passengers,  and  the 
operation  of  the  road  within  the  state,  dur- 
ing the  year  for  which  the  statement  is 
made."  The  right  of  a  state  to  tax  all  sub- 
jects within  Its  jurisdiction  Is  unquestiona- 
ble; and  this  right  may,  In  the  discretion  of 
the  legislature,  be  exercised  over  all  prop- 
erty coming  temporarily  within  Its  territory, 
whether  for  trade,  business,  or  convenience, 
unless  such  exercise  conflicts  with  some  con- 
stitutional limitation.  Railroad  Co.  v.  Pen- 
laton,  18  Wall.  6;  Lane  Co.  v.  Oregon,  7 
Wall.  71;  Pullman's  Palaee-Car  Co.  v.  Penn- 
sylvania, 141  U.  S.  18,  11  Sup.  Ct.  87G;  23 
Am.  &  Eng.  Enc.  Law,  p.  18.  As  was  said 
in  Pullman's  Palace-Car  Co.  v.  Pennsyl- 
vania: "The  state  having  the  right,  for  the 
purposes  of  taxation,  to  tax  any  personal 
property  found  within  its  jinrlsdlctlon,  with- 
out regard  to  the  place  of  the  owner's  domi- 
cile, could  tax  the  specific  cars  which  at  a 
given  moment  were  within  its  borders."  It 
Is  clearly  manifest  that  the  purpose  of  these 
constitutional  and  statutory  provisions  is  to 
subject  all  property  owned  or  used  by  a  rail- 
way or  other  corporation  within  the  terri- 
torial limits  of  the  state  to  taxation  accord- 
ing to  its  value,  legardless  of  the  domicile 
of  its  owner;  and.  In  so  doing,  they  exercise 
a  well-recognlzed  function  of  legislation. 
"For  the  purposes  of  taxation,  as  has  been 
repeatedly  affirmed  by  this  court,  personal 
property  may  be  separated  from  its  owner; 
and  he  may  be  taxed,  on  its  account,  at  the 
place  where  It  Is,  although  not  the  place  of 
his  own  domicile,  and  even  If  he  Is  not  a 
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cltlsen  or  a  resident  of  tbo  state  wblch  Im- 
poses  the  tax."  Pnllman's  Palace-Car  Oo. 
T.  Pennsylranla,  supra, 

Wblle  It  18  true,  as  stated  hy  conns^  for 
defendant  In  error,  that  It  has  been  nnlform- 
^  held  that  property  merely  in  transit 
through  a  state  acquires  no  situs  for  the 
purposes  of  taxation,  and  it  may  be  further 
conceded  that  the  property  so  In  transit 
would  not,  within  the  letter  and  spirit  of 
our  legislation,  acqi^  such  situs,  yet  It 
by  no  means  follows  Uiat  the  cars  In  ques- 
tion are  entitled  to  exemption  under  this 
rule.  As  shown  by  the  agreed  statement 
of  facts,  these  cars  are  more  expensive 
than  the  ordinary  freight  cars,  and  the 
various  railway  companies  wltldn  the  state 
of  Colorado  have  not  deemed  It  a  profitable 
investment  to  build  or  own  such  cars,  and 
therefore  rely  upon  securing  them  from  de- 
fendant in  error  or  like  corporations  when 
needed;  that  It  is  necessary  for  the  railroad 
companies  operating  within  the  state  of 
Colorado  to  have  sudi  character  of  cars  in 
order  to  transport  over  their  respective  lines 
perishable  freight,  and,  if  th^  could  not 
secure  them  when  needed,  it  would  be  nec- 
essary for  tbem  to  own  and  keep  them  as  a 
part  of  their  rolling  stock,— the  sum  and 
substance  of  which  amounts  to  this:  that 
such  cars  are  a  part  of  the  necessary  equip- 
ment of  the  dICFerent  railroads  using  them 
In  the  state,  and  as  essential  to  the  transac- 
tion of  their  business  as  any  other  portion 
of  their  rolling  stock.  While  It  appears 
that  said  cars  are  not  run  In  the  state  In 
fixed  numbers  or  at  regular  times,  and  that 
certain  or  specific  cars  are  only  transiently 
in  the  state,  yet  it  is  shown  that  the  average 
number  of  cars  used  in  the  course  of  the 
burineSB  aforesaid  within  the  state  during 
the  year  for  which  such  assessment  was 
made  was  equal  to  4a  Under  these  circum- 
stances, we  think  the  efFect  of  our  legisla- 
tion is  to  give  to  the  cars  in  question  a 
situs  for  the  purpose  of  taxation,  and  that 
they  were  "habitually  used  and  employed" 
In  the  state,  In  the  souse  that  these  words 
are  used  In  Marye  v.  Baltimore  &  O.  B.  Co., 
127  U.  S.  117,  S  Sup.  Ct  1037,  and  are  as- 
sessable under  the  rule  therein  announced. 
Sir.  Justice  Matthews,  who  delivered  the 
opinion  of  the  court.  In  upholding  the  right 
of  the  state  of  Virginia  to  tax  the  Baltimore 
&  Ohio  Railroad  Company,  whose  situs  was 
in  Maryland,  ui>on  rolling  stock  used  inter- 
chanf^eably  upon  the  main  line  and  branches 
of  its  road  In  the  states  of  Mainland,  Vir- 
ginia, Pennsylvania,  and  states  west  of  the 
Ohio  river,  as  the  necessities  of  the  com- 
pany reituired.  said:  "If  the  Baltimore  and 
Ohio  Railroad  Company  Is  permitted  by 
the  state  of  Virginia  to  bring  into  Us  ter- 
ritory, and  there  habitually  to  use  and  em- 
ploy, a  portion  of  its  movable  personal  prop- 
erty, and  the  railroad  company  chooses  so 
to  do.  It  would  certainly  be  competent  and 
legitimate  for  the  state  to  Impose  upon  such 


pn^ier^.  thus  used  and  employed,  its  fair 
share  of  the  burdens  of  taxation  imposed 
upon  otber  similar  property  used  In  tbe  like 
way  lay  its  own  dthsens."  The  status  of 
the  cars  in  question,  was  also  substantially 
like  that  of  those  under  consideratlcm  in 
Pullman's  Palace-Car  Oo.  t.  Fennsylvsnia, 
supra,  in  that  there  was  an  average  number 
In  use  within  the  state  during  the  period  for 
which  the  tax  was  levied;  and  we  think 
that,  under  the  reasoning  of  that  case,  they 
were  subject  to  taxation  in  this  state. 
Pickard  v.  Car  Co.,  117  V.  S.  31,  6  Sup. 
Ct  68S,  and  Car  Co.  v.  N<dan,  22  Ped.  276, 
are  mainly  relied  on  as  sustaining  a  con- 
trary view.  While  the  court  uses  general 
expressions  touching  the  question  of  situs 
that  seem  to  sustain  the  contention  of  de- 
fendant in  error,  it  is  to  be  observed  that 
the  question  then  under  consideration  was 
the  validity  of  a  license  or  privilege  tax  im- 
posed upon  cars  employed  in  interstate  com- 
merce; and  the  language  touching  the  situs 
of  the  property  was  used  with  reference 
to  the  right  of  a  state  to  Impose  sucb  a  tax. 
and  not  as  to  its  jurisdiction  to  Impose  a 
property  tax,  as  in  the  case  under  considera- 
tion. In  Pullman's  Palace-Car  Co.  v.  Pom- 
sylvania,  supra,  Mr.  Justice  Gray,  ref^ng 
to  these  and  kindred  cases,  says:  "Much 
reliance  Is  also  placed  by  plaintiff  In  emx 
upon  the  cases  la  which  this  court  has  de> 
dded  that  citizens  or  corporations  of  one 
state  cannot  be  taxed  by  another  state  foe 
a  license  or  privilege  to  carry  on  interstate 
or  foreign  commerce  within  its  limits;  but 
In  each  of  those  cases  the  tax  was  not  upon 
the  property  employed  in  that  bushiess,  but 
upon  the  right  to  carry  on  the  budness  at 
all,  and  was  thereby  held  to  impose  a  direct 
burden  upon  the  commerce  itself."  It  will 
be  readily  seen,  therefore,  that  the  expres- 
sions of  the  court  in  regard  to  the  question 
of  situs  could  have  no  signlfltAuce  or  bear- 
ing upon  that  question  as  presented  In  this 
case.  It  It  can  be  said  that  the  court  In 
those  cases  intended  to  hOld  that,  mider  the 
conditions  therein  disclosed,  the  cars  ac- 
quired no  situs  that  would  subject  them  to 
a  property  tax,  thm  Its  finding  was  In  direct 
conflict  with  the  conclusion  reached  In  the 
later  cases  above  referred  to. 

The  tax  now  under  conslderatlMi  la  not  a 
license  tax,  or  In  ai^  sense  a  tax  for  the 
privilege  of  transacting  Interstate  commerce, 
but  only  a  property  tax  Imposed  vpon  certain 
cars  employed  In  such  commerce.  The 
second  objection  urged  against  Its  validity 
is  therefore  clearly  untenable.  The  power 
of  a  state  to  Impose  sucb  a  tax  Is  too  well 
settled  to  admit  of  discussion.  As  was  said 
}>y  Mr.  Justice  Brewer,  in  passing  upon  the 
petition  for  rehearing  In  Adams  Exp.  Co.  v. 
Ohio  State  Auditor.  160  U.  S.  185.  17  Sup. 
Ct.  HM:  "Again  and  again  has  this  court 
affirmed  the  proposition  that  no  state 
can  Interfere  with  Interstate  commerce 
through  the  Imposition  of  a  tax,  by  what- 
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ever  name  called,  wMch  Is  In  effect  a  tax 
for  the  privilege  of  transacting  such  com- 
merce; and  It  bas  as  often  affirmed  that 
snch  restriction  upon  the  power  of  a  state 
to  Interfere  with  Interstate  commerce  does 
not  In  the  least  degree  abridge  the  right  of 
a  state  to  tax  at  their  full  value  all  the 
Instrumentalities  used  fbr  such  commerce." 
And  as  was  said  by  Mr.  Justice  Gray,  In 
Pollman's  Palace-Car  Co.  r.  Pennaylvanla, 
supra:  "The  cars  of  this  companr  within 
the  state  of  Pennsylvania  are  em^oyed  In 
Interstate  commerce;  but  their  being  so 
employed  does  not  exempt  them  from  taxa- 
tion by  the  state;  and  the  state  baa  not 
taxed  them  because  of  their  being  so  em- 
ployed, but  because  of  their  being  within 
Ita  territory  and  Jurisdiction."  To  the  same 
effect  are  Cable  Co.  t.  Adams,  155  IT.  S. 
6S8.  16  Sup.  Ct.  208,  300.  and  the  original 
opinion  In  Adams  Exp.  Co.  t.  Ohio  State 
Auditor,  165  U.  8.  17  Sup.  Ct.  305,  In 
which  this  ancstlon  Is  fuUy  discussed  and 
authorities  reviewed. 

In  the  view  we  take  touching  the  situs  of 
the  property,  but  little  remains  to  be  said 
upon  the  question  presented  by  the  third 
objection,  since  the  reasons  advanced  In 
Ita  support  are  mainly  those  relied  on  as 
sustaining  the  claim  of  defendant  In  error 
that  its  cars  were  only  transiently  here,  and 
were  not  "used  or  controlled"  In  the  state, 
within  the  meaning  of  our  8tatute,~an  as- 
sumption that  we  have  found  to  be  unwar- 
ranted under  the  agreed  facts  In  the  case. 
Constituting,  as  we  have  seen,  a  part  of  the 
necessary  equipment  of  the  railroad  com- 
pany using  them,  the  cars  clearly  come  with- 
in the  class  of  property  intended  to  be 
reached  hy  the  foregoing  legiBlation,  and 
consequently  within  the  Jurisdiction  of  the 
state  board  of  equalization  to  assess  and 
tax  them.  That  the  procedure  prescribed 
furnishes  a  mode,  convenient  and  equitable 
to  all  concerned,  for  the  valuation  and  taxa- 
tion of  this  class  of  property,  settled  by 
prior  decisions  of  this  court  Carlisle  v. 
Car  Co.,  8  Colo.  320,  7  Pac.  lU;  BaUway 
Co.  T.  Church.  17  Colo.  1,  28  Pac.  466.  And 
the  right  to  base  the  assessment  uimn  the 
average  number  of  cars  in  use  within  the 
state  during  the  year  la  recognized  in  Full- 
man's  Palace-Car  Co.  v.  Pennsylvania,  supra, 
and  expressly  upheld  in  Marye  v.  Baltimore 
&  O.  B.  Co.,  siqira.  In  the  opinion  quoted 
from.  Justice  Matthews  says:  "And  such 
a  tax  might  be  properly  assessed  and  col- 
lected in  cases  like  the  present,  where  the 
specific  and  individual  Items  of  property  so 
used  and  employed  were  not  continuously 
the  same,  but  were  constantly  changing,  ac- 
cording to  the  exigencies  ot  the  business. 
In  such  cases  the  tax  .ilght  be  fixed  by  an 
appraisement  and  valuation  of  the  average 
amount  of  the  property  thus  habitually 
used."  Our  conclusion,  therefore,  is  that 
the  tax  in  question  is  not  obnoxious  to  ellher 
of  the  objections  urged  against  1^  ana  the 


court  below  erred  In  restraining  its  col- 
lection. Its  Judgment  is  accordingly  revers- 
ed, and  the  cause  remanded,  with  direction 
to  the  court  below  to  dismiss  the  action. 
Reversed. 


HASnLTON  V.  PEOPLn. 
(Supreme  Court  of  Colorado.    Dec.  G,  1SJ)7.) 

C0RBPIB40T  TO  COMMIT  BUROLARX— IlirOKIIA.TIO:r 

— BOFFICIBKCT. 

1.  In  an  information  for  consptrac7  to  commit 
burglary,  an  allegation  that  the  owners  of  the 
premiBea  to  be  burglarized  are  to  t4ie  district  at- 
torney unknown  is  sufflctent  as  to  namea  of  the 
owners,  where  nothing  to  the  contrary  appears. 

2.  Where  the  offeuse  is  charged  to  have  been 
committed  la  a  certain  county,  and  it  is  alleged 
that  the  wrongful  act  was  to  be  perpetrated  hi 
said  county,  it  is  not  necessary  to  definitelT  lo- 
cate the  premises  that  were  to  be  burglarized. 

3.  Where  one  charged  with  conspiracy  to  com- 
mit burglary  claims  that  the  description  in  the 
information  of  the  premises  to  be  burglarised  is 
insufficient,  aad  deures  a  bill  of  particulars,  he 
must  demand  the  same  in  order  to  have  the  mat- 
ter reviewed. 

4.  An  information  charging  a  conspiracy  to 
commit  burglary  is  not  duplicitous  because  it  al- 
leges that  the  con^iimcy  was  to  commit  two  or 
more  different  burglarlea 

Error  to  district  court,  Arapahoe  county. 
Frank  Hamilton  was  convicted  of  conspira- 
cy, and  brings  error.  Affirmed. 

David  G.  Taylor,  for  plaintiff  In  enor. 
Byron  L.  Carr,  Atty.  Oen.,  Calvin  H  Beed, 
Asst  Atty.  Gen.,  and  George  H.  Thome, 
Aast  At^.  Oen.,  for  the  People. 

HATT,  O.  J.  A  conspiracy  to  commit  the 
crime  of  burglary  is  charged.  The  evidence 
In  the  case  is  not  before  us,  so  we  must  as- 
sume it  was  aufilclent  to  warrant  the  verdict 
Complaint  Is  made  on  account  of  tb6  failure 
of  the  indictment  to  state  the  name  of  the 
owner  of  the  bouses  to  be  burglarized,  and 
also  for  failure  to  definitely  locate  the  prem- 
ises. It  Is  alleged  that  the  owners  of  the 
premises  are  to  the  district  attorn^  un- 
known, and,  as  nothing  to  the  contrary  ap- 
pears, this  allegation  must  be  held  sufficient. 
The  Indictment  substantially  follows  the 
form  of  the  statute,  and  we  think  It  Is  suffi- 
cient The  offense  la  charged  to  have  been 
committed  in  Arapahoe  county,  and  It  la  al- 
leged that  the  wrongful  act  was  to  be  per- 
petrated In  Uiat  county.  To  make  out  the 
offense,  it  la  nnneceasary  to  show  that  any 
steps  were  taken  towards  the  carrying  out  of 
the  conspiracy.  We  think  the  objection  as 
to  description  of  premises  not  well  taken. 
Sloreover,  If  the  dtfendant  desired  a  bill  of 
particulars,  he  should  have  demanded  the 
same,  and,  If  refused,  might  have  had  his 
application  therefore  reviewed  by  reserving 
an  exception  to  the  ruling  of  the  court  aud 
assigning  errors  thereon.  This  was  not  done. 

It  Is  urged  that  the  information  should  have 
been  quashed,  for  the  reason  that  It  char- 
ges more  than  one  offense,  as  it  Is  said.  The 
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charge  In  this  respect  Is  that  the  defendants, 
"at  the  county  of  Araiiataoe  aforesaid,  feloni- 
ously, wlllfuUy,  and  maliciously  did  conspire, 
confederate,  and  agree  togethw  to  felonious- 
ly, burglariously,  wlllfuUy,  maliciously,  and 
forcibly  break  and  enter  the  dwelling  houses, 
shops,  and  storehouses  there  situate,  of  di- 
vers persons  to  the  said  Robert  W.  Steele  un- 
known." rndoubtedly,  one  conspiracy  may 
be  formed  to  commit  a  number  of  offenses. 
The  unlawful  combination  Is  the  crime  char- 
ged, and  the  fact  that,  should  the  conspiracy 
be  carried  out.  It  would  result  In  two  or  more 
different  ofTenses,  does  not  render  the  In- 
dictment objectionable  for  duplicity.  The 
sole  charge  upon  which  the  defendant  stands 
convicted  is  that  of  conspiracy.  2  Blsh.  Cr. 
Proc.  I  22G.  The  Judgment  of  the  district 
court  must  be  afllrmed.  Affirmed. 


PEOPLE     A^klES.  Coanty  Asfieasor,  et  al. 

(Supreme  Court  of  Colorado.    Dec.  6,  1S97.) 

Taxation— CocNTT  AasEnsoRS— Dutt  to  Lsvt 
Poll  Tax. 

1.  Thoiiph  there  is  no  diroct  statutory  jiroviaion 
r«H]iiiriiifi  tlie  county  aKHtusor  to  t'XlL'tid  the 
militnrr  poll  tax  uixm  the  aaseiHiucnt  roll,  2 
Mills*  Ann.  St.  g  bOS2,  requires  the  county  com- 
miKsionerti  to  "t'nnse  to  levied"'  the  poll  tax, 
and  Const,  art  14,  S  8,  iirovidcs  that  a  ofiiiii- 
ty  assessor  shall  he  elected  biennially-  Hdii  that, 
in  the  abseucre  of  any  constitutional  or  statutory 
provision  ns  to  his  duties,  they  are  such  an  are 
usually  incumbent  upon  such  officer;  and,  it 
tiaviiiK  l)pen  the  uniform  practice  in  the  state 
for  many  years  for  the  assessors  to  extend  the 
poll  tax,  it  is  their  duty  to  do  so. 

2.  The  levy  of  a  poll  tax  is  not  a  violation  of 
Const,  art.  10,  g  11,  limiting  the  taxing  power 
of  the  state  to  four  mills  ou  each  dollar  of  valiu- 
tiou. 

3.  The  order  of  the  Rovernnr  diapensine  with 
the  military  enrollment  for  h  certain  year  iias  no 
effect  u|>ou  the  levy  of  the  military  poU  tax  for 
that  year. 

4.  2  Mills*  Ann.  St.  S  3082.  providing  that  the 

countj'  commissioners  "shall  cause  to  be  levied" 
an  annual  poll  tax.  only  contemplates  a  resolu- 
tion by  the  board,  the  actual  clerical  work  of 
extending  the  tax  beine  the  duty  of  the  nssessor. 

5.2  Mil's'  Ann.  St.  i  3082,  provides  that 
the  military  poll  tax  "shnll  be  assessed  and  col- 
lected in  the  same  manner  as  Is  now  or  may  be 
by  law  provided  for  the  assessment  and  collec- 
tion of  other  state  poll  taxes,"  and  was  passed 
■under  the  territorial  fioveniment;  the  word 
"state"  being  substituted  for  "territory"  by  Gen. 
Laws  1877,  p.  0,  g  1.  An  examination  of  the 
territorial  practice  shows  that  for  30  years  or 
more  the  oonnty  nssessors  extended  and  the  coun- 
ty treasurers  collected  these  taxes.  2  Mills' 
Ann.  St.  S  3083.  makes  it  the  duty  of  the  eoimty 
treasurer  to  collect  the  tux.  nud  remit  it  to  tlK 
state  treasurer.  Section  3085  provides  a  pun- 
ishment for  a  county  treasurer  failing  to  collect 
the  tax.  Oilier  sections  provide  a  i>cnaiiy  for  a 
failure  to  pay,  and  make  it  the  duty  of  all  resi- 
dents of  the  county  to  return  to  the  assessor  a  list 
of  property,  together  with  the  number  of  polls. 
Held,  uiat  there  is  ample  provision  of  law  for  the 
assessment  and  collection  of  the  tax,  and  it  is 
clearly  the  duty  of  the  assessor  to  extend  the 
military  poll  tax  upon  the  lists  the  same  as  other 
taxes. 

6.  Where  a  statute  authorising  a  tux  has  been 
for  a  long  time  acquiesced  in,  and  the  procedure 
tiiereunder  has  become  fixed,  it  would  be  dan- 


gerons  to  government  to  allow  pure!y  ministerial 
officers,  such  as  a  county  assessor  and  treasurer, 
to  question  the  constitutionality  of  the  statute, 
or  refuse  to  extend  tlw  tax  as  required  thereby. 

7.  The  military  poll  tax  having  been  levied 
by  the  board  of  county  commissioners,  the  failure 
of  the  county  assessor  to  extend  it  upon  the  lists 
delivered  to  the  treasurer  is  no  excuse  for  the 
treasurer's  failure  to  collect  it. 

Error  to  district  court,  Arapaboe  county. 

Action  by  the  people  of  the  state  of  Colo- 
rado, on  relation  of  the  attorney  general,  for 
a  mandamus  to  compel  Willard  L.  Ames, 
county  assessor,  and  Frank  Hall,  county 
treasurer,  of  Arnpahoe  county,  to  extend  and 
collect  the  military*  poll  tax.  The  proceed- 
ing was  dl8mis.sed.  and  the  people  bring  er- 
ror. Bercrsed. 

This  action  was  instituted  by  the  attorney 
ijeneral,  on  behalf  of  the  people  of  the  stare, 
to  obtain  a  ^\-r]t  of  mandamus  to  compel  the 
assessor  to  extend  the  military  poll  tax  for 
the  year  189t},  upon  the  assesament  roll  of 
Arapahoe  county,  and  also  against  the  treas- 
urer, to  compel  him  to  collect  this  tax.  An 
alternative  writ  of  mandamus  was  Issued,  to 
which  separate  answers  were  filed  by  Wlll- 
nnl  U  Allies,  the  county  assessor,  and  Frank 
Hall,  the  county  treasurer.  To  these  an- 
swers .a  demurrer  was  tiled,  and  overruled. 
Tlie  attorney  (leneral  electing  to  stand  by  the 
demurrer,  the  proceeding  was  dismissed,  and 
the  CAHC  brought  Into  this  court  upon  error. 
The  cBKe  may  bo  fully  considered  upon  tbe 
answer  of  the  respondent  Ames.  In  this 
answer  he  admltii  the  several  allegations  of 
tlie  alternative  writ,  and  alleges.  In  defense, 
the  following:  (It  That  It  Is  not  his  duty 
to  extend  the  military  irall  tax  upon  the  as- 
sessment roll;  (2)  that  the  tax  Is  in  excess 
of  the  constitutional  limitation  of  foinr  mills 
on  the  dollar  of  valuation,  and  therefore  un- 
constitutional; (3>  an  order  by  the  governor 
dispensing  with  the  military  enrollment  for 
the  year  1S04(;  (4)  the  failure  of  the  county 
commissioners  of  Arapahoe  county  to  pre- 
pare a  list  for  the  assessor  of  persons  sub- 
ject to  this  military  iioU  tax;  (b)  that  there 
is  no  provision  of  law  whatever  for  assessing 
and  collecting  the  military  poll  tax.  The 
following  constitutional  and  statutory  pro- 
visions are  referred  to  In  the  opinion: 
"There  shall  be  elected  In  each  county,  on 
the  first  Tuesday  In  October,  In  the  year 
eighteen  hundred  and  seventy-seven,  and 
every  alternate  year  forever  thereafter, 
•  •  •  one  county  assessor.'*  Const  J  8, 
art.  14.  "A  poll  tax  shall  be  assessed  on 
every  able-lwdled  male  inhabitant  of  the 
state,  over  the  age  of  twenty-one  and  under 
fifty  years,  whether  a  citizen  of  the  United 
States  or  an  alien."  2  Mills'  Ann.  St.  (  3794. 
"The  county  commissioners  of  each  county 
shall,  at  the  time  of  levying  the  tax  for  coun- 
ty puriK>seii,  cause  to  be  levied  an  annual 
l>oll  tax  of  one  dollar  upon  each  iniile  Inhabit- 
ant over  the  age  of  twentj'-one  years,  ex- 
cepting active  members  of  tbe  national  guard 
and  such  other  persona  as  may  be  exempt 
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by  law.  A  failure  or  neglect  on  the  part  of 
the  county  commissloaers  to  levy  such  tax 
shall  subject  such  county  commissioners,  and 
each  one  of  said  such  commissioners  to  a 
fine  of  not  less  than  one  thousand  nor  more 
than  five  thousand  dollars,  for  the  benefit  of 
the  military  fund;  and  it  Is  hereby  made  tb» 
duty  of  the  adjutant  general  to  institute  pro- 
ceedings against  such  commissioners  to  re- 
corer  such  fine.  The  said  poll  tax  shall  be 
assessed  and  collected  In  the  same  manner 
as  is  now  or  may  be  by  law  provided  for  the 
assessment  and  collection  of  other  state  poll 
taxes."  Id.  {  30S2.  "The  money  coUected 
from  the  above  poll  tax  shall  be  kept  by  tbe 
county  treasurers  separate  from  all  other 
funds,  and  shall  be  by  them  transmitted 
quarterly  to  the  state  treasurer,  who  shall 
place  It  to  the  credit  of  the  mllitarr  fund." 
Id.  I  3083.  "Brery  county  treasurer  who 
shall  refuse  or  neglect  to  send  to  the  state 
treasurer  any  and  all  moneys  belonging  to 
the  military  fund,  as  provided  for,  shall  be 
deemed  guilty  of  a  high  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  fined  in  a 
Bum  not  less  than  fifty  dollars  nor  more  than 
five  hundred  dollars,  and  the  court  may  ad- 
judge that  said  treasurer  be  removed  from 
his  office."  Id.  i  3085.  "Any  person  subject 
to  military  poll  tax,  and  refusing  or  neglect- 
ing to  pay  the  same,  on  or  before  the  first  day 
of  March  hi  each  and  every  year,  shall  be  con- 
sidered delhiquent,  and  the  county  treasurer 
shall,  within  ten  days  thereafter,  report  to  the 
county  attorney  of  his  county  a  list  of  such  de- 
linquents in  his  county.  Bvery  such  dellnqiient 
shall  be  subject  to  a  penal^  of  twenty-five 
dollars,  which  penalty,  together  with  the 
military  poll  tax  added,  shall  be  recoverable 
In  a  civil  action,  in  the  name  of  the  people 
of  the  state  of  Colorado,  in  any  court  of 
competent  Jurisdiction,  and  It  shall  be  the 
duty  of  such  county  attorney  to  Institute  and 
prosecute  such  suit  to  final  det^-minatlon, 
immediately  npon  such  report  being  made 
to  him  by  [the]  coimty  treasurer.  *  *  *" 
Id.  I  3087.  "It  shall  be  the  du^  of  every 
person  owning  or  having  charge  of  property 
in  this  state,  subject  to  taxation,  to  make 
and  deliver  to  the  assessor  on  or  before  the 
twentieth  (20)  day  of  June  in  each  year,  a 
correct  list  of  the  same,  as  required  by  law, 
whether  he  shall  receive  from  the  assessor 
a  notice  to  do  so  or  not,  and  every  assess- 
ment made  against  property  subject  to  tax- 
ation shall  be  valid  in  all  respects,  whether 
such  notice  was  received  or  not.  And  no 
failure  of  the  owner  to  have  such  property 
assessed  or  to  have  the  errors  in  the  assess- 
meut  corrected,  and  no  irregularity  or  error 
or  omissions  In  the  assessment  of  any  prop- 
erty, or  in  the  levying  of  any  tax.  shall  affect 
in  any  manner  the  legality  of  any  taxes 
levied  thereon,  nor  affect  any  right  or  title 
to  such  real  property  which  would  have  ac- 
crued to  any  pai'ty  claiming  or  holding  the 
same  under  or  by  virtue  of  a  deed  executed 
by  the  treasurer,  as  provided  by  law,  had 


tbe  assessment  of  such  property  been  m  all 
respects  regular."  Id.  S  3790.  "The  said 
list  shall  contain  *  *  *  the  number  of 
poUs.'*  Id.  i  3702.  "The  rate  of  taxation 
on  property,  for  state  purposes,  shall  never 
exceed  four  mills  on  each  dollar  of  valua- 
tion." 3  Mills'  Ann.  St  i  446.  "The  assess- 
or of  each  county  Is  directed,  between  tbe 
first  (1)  day  of  April  and  the  twentieth  (20) 
day  of  June,  of  each  year,  to  leave  with  each 
person  resident  In  his  county,  of  full  age 
and  sound  mind,  at  the  usual  place  of  resi- 
dence, or  at  the  office  or  other  place  of  busi- 
ness of  such  person,  a  written  or  printed  no- 
tice, requiring  him  to  make  out  and  return 
to  the  assessor,  at  a  time  and  place  therein 
specified,  a  statement  or  list  of  his  property, 
which  by  law  Is  subject  to  taxation;  and  to 
leave  a  blank  form  upon  which  said  list  may 
be  made;  but  If  tbe  person  Is  prepared  to 
render  his  list  at  the  time  the  notice  Is  left, 
It  shall  be  the  duty  of  the  assessor  to  receive 
It  at  that  time."  Id.  S  3803.  "On  the  first 
day  of  the  meeting  of  the  county  commis- 
sioners of  each  county  as  a  board  ot  equali- 
zation, the  county  assessor  shall  submit  to 
said  board  the  complete  assessment  of  his 
county,  together  with  the  list  of  property  re- 
turned to  him.  He  shall  also  submit  to  said 
board,  lists  of  all  persons  or  corporations  in 
his  county  who  have  returned  Inaufflcient 
lists  of  personal  property,  or  have  failed  to 
return  any  list  of  property,  as  required  by 
law,  and  shall  report  his  action  In  each  case." 
Id.  I  3816.  "On  or  before  the  first  (1)  day 
of  January,  annually,  every  county  assessor 
shall  deliver  to  the  county  treasurer  the  as- 
sessment book  or  roll,  with  the  taxes  ex- 
tended, containing  In  tabular  form,  and  al- 
phabetical order,  tbe  names  of  the  persons 
and  bodies  in  whose  names  property  ha^ 
been  listed  In  his  county,  with  the  several 
species  of  property  and  the  value,  as  requir- 
ed by  section  nine  (8)  of  this  act,  with  the 
columns  of  numbers  and  value  footed;  and 
In  a  column  to  be  provided  for  that  purpose, 
he  shall  write  the  words  'by  the  assessor,' 
when  the  list  was  oiade  by  himself;  and  all 
real  estate  not  returned  to  the  assessor  shall 
be  entered  and  described  at  the  end  of  said 
assessment  book  or  roll,  with  the  taxes  ex- 
tended, under  the  head  of  'Unknown,'  aa 
provided  by  law."   Id.  |  8819. 

Byron  L.  Carr,  Atty.  6en.,  Calvin  E.  Reed, 
Asst.  Atty.  Gen.,  and  Qeorge  H.  Thorne, 
Asst  Atty.  6en.,  for  the  People.  George  Q. 
Richmond  (S.  T>.  C.  Hays,  of  counsel),  for 
defendants  In  error. 

HAYT,  a  J.  (after  stating  the  facts).  We 
will  consider  the  objections  urged  in  the  order 
In  which  they  are  presented.  It  Is  true  tliat 
there  is  no  direct  statutory  provision  requir- 
ing the  assessor  to  extend  the  military  poll 
tax  upon  the  assessment  roll;  but  the  law 
does  require  the  commissioners  to  cause  to 
be  levied  "an  annual  poll  tu  of  one  dollar 
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npoQ  each  male  Inhabitant  over  tbe  age  of 
twenty-one  years,  except  members  of  the 
national  guard  and  such  other  persons  as 
may  be  exempt  by  law";  and  It  provides  a 
penalty  for  failure  on  the  part  of  the  com- 
missioners to  levy  such  tax.  Tbe  constltu- 
tloD  provides  that  there  shall  be  elected 
biennially,  In  each  county,  one  county  assess- 
or; and.  In  the  absence  of  any  constitution- 
al or  statutory  proviHlon  aa  to  the  duties  of 
such  assessor,  bis  duties  will  be  held  to  be 
such  as  are  usually  Incumbent  upon  such 
an  ofHcer.  The  statute  requires  tbe  assessor 
to  leave  with  all  owners  of  property  residing 
In  his  county  a  tax  schedule,  upon  which 
tbe  number  of  polls,  among  other  things.  Is 
to  be  entered.  When  this  schedule  Is  com- 
pleted, It  is  to  be  returned  to  the  assessor; 
and  it  Is  made  his  duty  to  deliver  to  the  coun- 
ty treasurer  tbe  assessment  book  or  roll, 
with  the  taxes  extended.  The  statute  re- 
quires tbe  number  of  polls  to  be  included  In 
the  schedules  returned  to  the  assessor,  and 
It  would  be  doing  violence  to  the  Intelligence 
of  the  legislature  to  hold  that  this  is  a  mere 
useless  formality,  and  that  the  assessor  has 
DO  duty  to  perform  in  the  premise.  Why 
require  the  number  of  polls  to  be  returned  to 
such  officer,  except  for  the  purpose  of  hav- 
ing tbe  same  extended  In  order  that  tbe  poll 
tax  may  be  collected  aa  other  taxes  are  col- 
lected? We  think  It  Is  clearly  his  duty  to 
extend  the  military  poll  tax  with  the  other 
taxes  upon  this  assessment  list.  This  Is  in 
accordance  with  the  uniform  practice  that 
has  prevailed  in  this  state  for  many  years. 
Poll  taxes  have  been  levied  and  assessed 
from  the  earliest  formation  of  the  territorial 
government,  without  question;  and,  while 
it  is  true  that  this  does  not  make  such  levy 
and  assessment  right,  a  precedent  so  long 
followed  is  entitled  to  great  weight.  The 
levy  of  this  tax  Is  not  In  violation  of  section 
11  of  article  10  of  the  state  constitution,  as 
this  section  only  fixes  a  limitation  upon  the 
rate  of  taxation  for  state  purposes  on  prop- 
erty, and  a  poll  tax  Is  not  a  tax  upon  prop- 
erty. It  Is  a  capitation  tax;  that  Is,  a  spe- 
cific sum  levied  upon  each  person.  It  Is  a 
fundamental  principle  that  the  taxing  power 
of  the  state  Is  unlimited,  except  as  the  same 
Is  restricted  by  ttie  constitution;  and  there 
is  no  constitutional  limitation  with  reference 
to  a  capitation  tax.  In  the  case  of  Railroad 
Co.  Y.  Penlston,  18  Wall.  5,  Mr.  Justice 
Strong  says:  "No  one  ever  doubted  that, 
before  the  adoption  of  the  constitution  of  tbe 
United  States,  each  of  the  states  nosxessed 
unlimited  power  to  tax,  either  directly  or  In- 
directly, all  persons  and  property  within 
their  Jurisdiction,  alike  by  taxes  on  polls,  or 
duties  on  Internjil  production,  manufacture, 
or  use,  except  so  far  as  such  taxation  was  In- 
consistent with  certain  treaties  which  had 
been  made.  «  «  •  The  extent  to  which  It 
shall  be  exercised,  the  subjects  upon  which 
It  shall  be  exercised,  and  the  mode  in  which 
It  shall  be  exerelsed*  are  ail  equally  within 


tbe  discretion  of  the  legislatures  to  which 
the  states  commit  the  exercise  of  the  pow- 
er." 

In  the  return  to  the  alternative  writ  It  is 
shown  that  the  respondent  Ames,  on  the  3d 
day  of  June,  1890,  received  from  the  gov- 
ernor an  order  dispensing  with  the  military 
enrollment  for  1896,  and  that  in  March,  1897, 
he  received  from  the  same  source  a  like 
order,  dispensing  with  the  military  enroll- 
ment for  1897;  and  the  respondent  says 
that,  In  obedience  to  such  order,  he  has  re- 
frained from  preparing  the  list  of  persons 
liable  to  enrollment  in  his  eor.nty.  As  thla 
Is  a  proceeding  to  compel  the  extension  of 
the  military  poll  tax  for  the  year  1896, 
the  order  relating  to  1897  will  not  be  consid- 
ered. An  examination  of  the  statutes  dis- 
closes that  the  military  enrollment  and  the 
assessment  of  a  military  poll  tax  are  two 
separate  and  distinct  things.  The  military 
enrollment  is  made  for  the  purpose  of  as- 
certaining the  number,  names,  etc.,  of  all 
persons  subject  to  military  duty.  The  gov- 
ernor Is  given  the  power  to  dispense  with 
this  enrollment  whenever  he  sees  fit,  or  he 
may  order  such  enrollment  at  any  time 
whenever,  in  his  opinion,  there  Is  a  neces- 
sity therefor.  Such  enrollment  has  nothing 
to  do  with  the  levy  of  the  military  poll  tax. 

It  Is  contended  that  It  Is  the  duty  of  the 
commissioners  to  furnish  the  assessor  with  a 
list  of  the  male  Inhabitants  of  the  state  sub- 
ject to  the  payment  of  this  tax,  and  that  no 
duty  devolves  upon  the  assessor  until  such 
list  is  furnished.  The  statute  (2  Mills'  Ann. 
St.  8  3082)  provides  that  the  commissioners 
shall  cause  to  be  levied  an  annual  poll  tax. 
There  Is  nothing  In  the  statute  which  re- 
quires the  commissioners  to  designate  by 
name  the  persons  subject  to  such  tax.  This 
is  properly  left  with  the  assessor,  with  his 
better  facilities  for  ascertaining  the  facts  req- 
uisite for  such  action.  There  are  several  oth- 
er statutes  of  the  state  whereby  it  is  made 
the  duty  of  the  county  commissioners  to 
cause  to  be  levied  certain  other  taxes,  etc. 
We  think  such  statutes  are  complied  with  by 
the  passage  of  a  resolution,  as  in  this  case, 
providing  for  the  levy  of  such  taxes,  the 
mere  clerical  work  of  extending  the  tax  de- 
volving upon  the  county  assessor.  This  baa 
been  the  uniform  practice  In  the  past,  and 
we  see  no  reason  to  depart  from  it  at  this 
time.  Section  3082,  2  Mills'  Ann.  St.,  pro- 
vides that  the  military  poll  tax  "shall  be  as- 
sessed and  collected  in  the  same  manner  as  is 
nowor  maybe  bylaw  provided  for  the  assess- 
ment and  colloption  of  other  state  poll  taxes." 
It  is  contended  that  there  Is  no  provision  for 
either  the  assessment  or  collection  of  other 
state  poll  taxes,  and  hence  It  is  argued  that 
the  military  poll  tax  can  neither  be  extended 
by  the  assessor  nor  collected  by  the  treasurer. 
Literally  speaking,  at  the  time  of  the  pas- 
sage of  the  act  there  was  no  other  state  poll 
tax,  but  we  must  ascertain  the  intent  of  the 
legislature  at  the  time  tbe  original  act  was 
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adopted,  of  which  the  above  section  la  a  part 
This  was  under  the  territorial  gOTemment; 
and  the  word  "territory"  was  originally  ased 
inatead  of  the  word  "state,"  so  that  the  stat- 
nte  read  "as  other  territorial  taxes";  and  the 
word  "state"  was  subseqnently  snbstittited 
for  "territory,"  in  compliance  with  the  gen- 
eral law  passed  upon  the  oi^anlzation  of  the 
state,  for  the  purimse  of  making  the  statutes 
conform  to  the  changed  condition  Incident  to 
a  state  government  See  Gen.  Laws  1877, 
p.  9,  i  1.  Under  the  territorial  gOTemment, 
poll  taxes  in  various  amounts  were  from 
time  to  time  levied  by  the  several  boards  of 
county  commissioners  In  -their  respective 
counties.  It  iB  shown  by  the  brief  of  the  at- 
torney general  that  these  taxes  were  extend- 
ed by  the  county  assessors,  and  collected  by 
the  county  treasurers.  Such  practice  having 
been  followed  for  30  years  or  more.  It  should 
not  now  be  set  aside  for  any  but  the  weight- 
iest reasons.  An  examination  of  the  statute 
BhowB  that  it  Is  made  the  duty  of  the  county 
commissioners  to  levy  this  military  poll  t^ 
in  their  respective  counties,  and  the  statutes 
provide  severe  penalties  for  their  failure  or 
neglect  so  to  do.  It  Is  also  provided  that 
the  county  treasurer  shall  keep  the  money 
collected  from  the  military  poll  tax  separate 
from  other  funds,  and,  at  stated  Intervals 
transmit  the  same  to  the  state  treasurer.  2 
MlUa'  Ann.  St  S  3083.  It  l8  provided  that 
every  county  treasurer  who  shall  neglect  to 
send  this  money  to  the  state  treasurer  shall 
be  Kuilty  of  a  high  misdemeanor,  and  severe- 
ly punished.  Id.  8  30S5.  By  another  section 
a  penalty  Is  imposed  for  failure  or  refusal  to 
pay  these  taxes;  and  by  still  another  It  Is 
made  the  duty  of  all  residents  of  the  county 
to  return  to  the  assessor  a  list  of  property, 
together  with  the  number  of  polls.  An  ex- 
amination of  these  sections  shows  conclusive- 
ly that  it  was  the  Intention  of  the  legislature 
that  this  tax  should  be  levied  and  collected 
the  same  as  other  taxes,  and  the  assessor 
should  consequently  have  extended  the  same 
upon  his  lists,  and  the  treasure:,  upon  being 
famished  with  the  proi>er  data,  should  pro- 
ceed to  collect  such  a  tax  as  other  taxes  are 
collected.  That  the  general  ren-enne  laws  of 
the  state  may  be  Invoked  for  the  collection  of 
this  tax  is  apparent  from  the  very  title  of  the 
act,  which  Is,  "An  act  concerning  the  enroll- 
ment and  organization  of  the  militia  of  the 
stale;  prescribing  the  districts,  number  and 
rank  of  the  officers  thereof,  and  defining  the 
duties  of  such  officers;  to  provide  for  the 
more  efficient  collection  of  the  military  poll- 
tax,  and  to  repeal,"  etc. 

Aside  from  what  has  already  been  said, 
we  think  It  would  be  dai^erous  to  govern- 
ment to  allow  purely  ministerial  officers,  such 
as  respondents,  to  question  the  constitution- 
ality of  these  various  acts,  or  to  refuse  to  ex- 
tend any  tax  when  required  so  to  do.  If  the 
county  assessor  of  Arapahoe  county  may  re- 
cuse to  extend  the  military  poll  tax,  the  coim- 
tj  assessor  of  Pueblo  county  may  refuse  to  < 


extend  the  tax  for  the  state  university,  while 
the  county  assessor  of  some  otner  coun^ 
m^  refuse  to  extend  the  tax  tor  the  state 
school  of  mines,  or  for  general  purpooes.  To 
permit  this  would  result  In  seriously  crippling 
the  state  government  and  compel  state  Insti- 
tutions, which  derive  their  support  from  the 
state,  to  close  their  doors  at  the  will  or  ca- 
price of  county  assessors  or  county  treas- 
urers. It  Is  always  better  for  ministerial  of- 
ficers to  obey  the  law,  particularly  wh^  a 
violation  of  its  provisions  may  lead  to  such 
disastrous  consequences.  This  has  fecial 
force  where  a  statute  has  been  for  a  long 
time  acquiesced  In,  and  the  procedure  there- 
under has  become  fixed,  as  In  this  instance. 
People  v.  Salomon,  M  111.  40. 

For  the  reasons  given,  the  demurrer  to  the 
answer  of  Assessw  Ames  should  have  been 
sustained,  and  the  peremptory  writ  of  man- 
damos  ordered.  As  a  matter  of  precaution, 
the  treasurer  has  been  made  a  party  to  this 
action,  aa  it  la  alleged  that  it  is  his  duty  to 
collect  this  tax.  In  his  answer,  this  officer 
has  expressed  a  willingness  to  collect  the 
same  when  furnished  with  the  proper  author- 
ity for  that  purpose,  or  with  a  list  of  persons 
liable  to  the  payment  of  the  tsx,  but  says  that 
he  is  without  authority  to  collect  the  tax  un- 
less he  finds  it  extended  upon  the  assess- 
ment roll.  As  we  have  already  determined 
that  It  Is  the  duty  of  the  assessor  to  extend 
the  mHltary  poll  tax  upon  the  assessment 
roll,  it  is  unnecessary  further  to  consider  the 
answer  of  the  treasurer.  We  may  say,  how- 
ever, In  conclusion,  that  this  tax  havli^  been 
levied  in  pursuance  of  law,  It  was  the  duty 
of  the  proper  officer  to  collect  the  same;  and, 
had  we  reached  a  difterent  conclusion  with 
reference  to  the  duties  of  the  assessor,  we 
should,  neverthelees,  hold  tiiat  it  was  the 
duty  of  the  treasurer  to  collect  the  tax. 
Iowa  R.  Land  Co.  t.  Sac  Co.,  88  Iowa,  124; 
Iowa  R.  Land  Co.  t.  Carroll  Co..  Id.  161; 
Parker  v.  Sexton,  29  Iowa,  421.  The  judg- 
ment of  the  district  court  will  be  reversed, 
with  directions  to  enter  the  peremptoiy  writ 
of  mandamuB.  Reversed. 


(U  Colo.  481) 
TELLER  V.  FBHOUSON. 
(Supreme  Court  of  Colorado.   June  2Z,  1897.) 

PLBADlKe— BOBDBS  Of  PbOOF— EvinSKCB— OSTBO' 
T10N8  WaivBD, 

1.  Where  plaintiff  avers  that  he  performed 
services  for  defendant  under  a  contract,  and 
that  an  account  was  stated  betweei  them  ahow- 
Ing  a  balance  due  from  defendant  to  plslntUf, 
and  defendant  admits  tiie  contract  and  the 
amount  due,  but  allegeB  tbat  he  owes  it,  not  to 
plaintiff,  bat  to  some  one  else,  the  burden  is  on 
plaintiff,  and  he  Is  oititied  to  open  and  close  the 
case. 

2.  Tn  a  suit  on  a  contract  admiwiona  of  de- 
fendant are  admissible  In  evidence,  without  fix- 
inif  time  and  idace. 

3.  Objections  to  depositions,  which  are  waived 
at  ttie  trial,  are  not  available  on  appeal. 

4.  In  a  suit  on  a  contract,  where  the  defendant 
<  testified  tliat  part  of  the  money  was  to  bs  loid 
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to  a  third  VBXty,  and  that  said  party  was  aware 
of  the  arrangement,  testimony  of  such  party  that 
he  was  not  aware  of  such  arrangement,  and  an 
answ»  to  a  qneeition  on  crosa-examinatkm 
whether  such  party  had  ever  decaanded*  the 
money,  are  admissible,  where  the  jury  are  in- 
stmcted  that  the  consent  of  the  third  party  to 
the  agreement  was  not  necessary  to  malce  it 
binding. 

5.  Plaintiff  cannot  be  qnestioned,  on  cross-ex- 
amination, about  statements  he  is  alleged  to 
have  made  in  complaints  filed  in  other  suits, 
where  such  complaints  are  not  exhibited  to  him 
before  the  question  is  nslied. 

6.  Where  evidence  is  conflicting,  the  verdict  of 
a  jury  will  not  be  disturbed. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  John  A.  Ferguson  against  John 
C.  Teller.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

The  plaintiff  in  his  complaint  alleges  that 
in  the  month  of  August,  1882,  and  for  some 
years  prior  thereto,  the  defendant  was  en- 
gaged In  the  business  of  furnishing  ties  to 
the  Union  Pacific  Kallway  Company  under  a 
five-years  contract;  that  the  defendant  em- 
ployed plaintiff  in  August,  1S92,  to  assist 
him  In  carrying  out  the  contract;  and  that 
by  the  terms  of  such  employment  the  plain- 
tiff agreed  to  Iceep  an  accoujit  of  aU  ties  In- 
spected at  various  points  along  the  line  of 
the  Union  Pacific  Railway,  and  that  his  com- 
pensation tlierefor  should  be  one-sixth  of  the 
net  profits  which  should  thereafter  accrue 
to  the  defendant  under  said  contract  with 
the  railway  company.  It  is  further  alleged 
that  the  plaintiff  entered  into  and  continued 
In  the  employment  of  the  defendant,  imder 
said  contract,  from  the  12th  day  of  Septem- 
ber, 1892,  to  and  including  the  31st  day  of 
May,  The  plaintiff  avers  that  the  net 

profits  derived  by  the  defendant  from  his 
contract  as  aforesaid,  during  the  dates  last 
mentioned,  amounted  to  the  sum  of  $82,- 
976.46.  It  Is  further  alleged  that  an  ac- 
count was  stated  lietween  the  plaintiff  and 
defendant  on  the  1st  day  of  June,  IS&i;  and 
It  was  then  found  that  after  allowing  the 
plaintiff  credit  for  one-sixth  of  the  net  prof- 
its, and  deducting  therefrom  all  advances 
made  to  plaintiff,  there  was  due  from  the 
defendant  to  the  plaintiff  a  balance  of  $7,- 
173.55.  It  is  alleged  that  the  defendant  has 
not  paid  the  plaintiff  such  balance,  nor  any 
part  thereof;  wherefore  plaintiff  prays  Judg- 
ment for  the  balance  so  remaining  unpaid. 
To  this  complaint  an  answer  was  filed  in 
which  the  defendant  admits  the  employment 
of  plaintiff  as  stated  in  the  complaint;  ad- 
mits the  compensation  agreed  upon  to  be  as 
stated  in  the  complaint;  but  denies  that  the 
defendant  ever  agreed  to  pay  plaintiff  such 
compensation.  Further  answering,  the  de- 
fendant alleges  that,  at  the  time  of  making 
the  contract,  the  plaintiff  was  related  to  the 
defendant,  in  this:  the  wife  of  the  defend- 
ant was  a  lialf-alster  of  plaintiff;  that  the 
father  of  the  plaintiff,  James  F.  Ferguson, 
was  a  man  witliout  means,  iiavlng  a  family 
Of  thiee  daughters  in  addition  to  aald  son, 


John  A.  Ferguson;  that  the  father  and 
daughter  were  without  any  means  of  sup- 
port except  as  received  from  said  John  A. 
Ferguson,  or  from  contributions  received  be- 
fore that  time,  and  then  being  made,  to 
tlielr  support  by  the  defendant;  and  that  It 
was  specially  agreed  In  the  contract  that  one- 
half  of  the  one-sixth  of  the  net  proceeds 
which  was  to  constitute  plalutifTs  compen- 
sation was  to  be  paid  to  the  said  James  F. 
Ferguson  for  his  use  and  benefit  and  that 
of  his  daughters.  Defendant  alleges  that 
his  contract  with  the  plaintiff  was  for  the 
purpose  of  giving  plaintiff  an  opportunity  to 
get  a  start  In  money  matters,  and.  further, 
to  relieve  the  defendant  from  any  obligation, 
either  moral  or  legal,  to  provide  for  the 
maintenance  of  James  F.  Ferguson  and  his 
family.  The  defendant,  further  answering, 
says  that  the  plaintiff  has  received  out  of 
the  net  proceeds  derived  from  the  contract 
the  sum  of  $7,980.09.  which  Is  an  amount 
greater  than  that  due  him  under  said  agree- 
ment. The  defendant  avers  that  he  is  not 
now  in  any  manner  Indebted  to  the  plaintiff. 
The  defendant,  further  answering,  says  that 
he  had  paid  out,  at  the  instance  and  request 
of  plaintiff  and  for  his  use  and  benefit,  vari- 
ous amounts,  aggregating  about  $400.  The 
plaintiff  filed  a  demurrer  to  this  answer,  but 
afterwards  withdrew  the  same,  substituting; 
a  replication  therefor.  The  replication  ad- 
mits that  plaintiff  owes  for  the  Items  speci- 
fied in  the  answer,  at  the  rates  charged.  AU 
other  matters  In  the  answer  are  denied.  Up- 
on these  Issues  the  cause  was  tried  to  the 
court  and  jury.  The  trial  resulted  in  a  yer* 
diet  and  judgment  for  the  plaintiff  for  the 
sum  of  $7,3:io.lS.  To  reverse  this  Judgment 
the  defendant  brings  the  case  here  by  ap- 
peal. 

Teller,  Orahood  &  Morgan,  for  appellant. 
Thomas  Ward,  Jr.,  and  Ttaomas  Mitchell, 

for  appellee. 

HAYT,  0.  J.  (after  staUng  the  facts).  In 
the  arguments  before  this  court,  both  oral 
and  written,  the  decision  of  the  trial  conrt 
that  the  burden  of  proof  was  upon  the  plain- 
tiff, and  that  he  was  for  this  reason  entitled 
to  open  and  close  the  introduction  of  evi- 
dence and  the  arguments  to  the  jury,  is  the 
question  to  which  counsel  have  given  their 
principal  attention.  The  record  shows  that 
before  the  introduction  of  any  testimony  the 
defendant  moved  the  court  to  be  allowed 
"the  opening  and  closing  arguments,"  which 
motion  was  denied,  and  the  ruling  of  the 
court  duly  excepted  to.  It  does  not  appear 
that  defendant  thereafter  renewed  such  ap- 
plication until  after  the  verdict  of  the  jury 
was  returned,  but  in  his  motion  for  a  new 
trial  the  refusal  of  the  court  to  allow  him 
"the  opening  and  closing  in  this  case"  is 
given  as  a  ground  of  error.  Plaintiff  con- 
tends that  the  ruling  of  the  court  In  this  re- 
gard is  free  from  error— First,  for  the  rea- 
son that  the  defendant,  In  the  first  Inatancet 
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asked  only  to  be  allowed  the  opening  antl 
doBlng  argiiinentB,  and  did  not  speciftcaUy 
ask  to  be  allowed  to  open  and  close  the 
case;  second,  tbat,  If  lie  had  claimed  the 
right  to  open  and  close  the  case,  this  could 
not  properly  have  been  sustained*  as  under 
the  iHBttefi  the  burden  of  proof  was  upon  the 
plalntUf,  and  tbat  he  (plaintiff)  was  conse- 
quently entitled  to  open  and  close.  Strictly 
speakli^;,  the  motion  should  hare  been  for 
permission  to  open  and  close  tbe  case,  In- 
stead of  fw  the  "opening  and  closing  argu- 
ments," the  arguments  being  merely  inci- 
dental to  the  right  to  so  open  and  close  tbe 
ertdence;  but,  for  the  purposes  of  this  re- 
view, we  shall  treat  the  motion  made  as  suf- 
ficient to  raise  the  question  of  the  burden  of 
proof. 

The  plaintiff  in  his  complaint  aTers  that 
he  performed  certain  services  under  a  con- 
tract with  the  defendant  by  the  terms  of 
which  the  defendant  became  Indebted  to 
platntUT,  etc.,  and  that  after  the  services 
were  rendered  an  account  was  stated  be- 
tween them  showing  a  balance  "due  from 
tbe  defendant  to  the  sold  idalntiff  of  $7,- 
1TS.55."  The  defendant  admits  the  contract 
as  stated  by  plaintiff,  admits  that  he  owes 
the  amount,  but  denies  tbat  he  owes  It  to 
plaintiff,  and  alleges  tiiat  it  is  payable  to 
plaintiff's  father,  James  F.  Ferguson.  In 
other  words,  the  defendant  admits  the  irialn- 
tlff's  cause  of  action,  with  the  exception  of 
the  accounting,  and  that  the  unpaid  balance 
was  due  plaintiff;  but  he  did  not  admit  the 
whole  of  plaintiff's  case.  The  plaintiff  avers 
that  this  balance  was  due  him.  The  defend- 
ant sajrs,  in  ^ect,  that  it  was  not  due  the 
Irialntlff,  because,  the  terms  of  ttie  om- 
tract,  it  was  expressly  made  payable  to 
I^lntiff*s  fother.  This  answer  Is  in  the  na* 
tnre  of  an  ai^mentatlve  deniaL  The  same 
facts  could  have  been  shown  under  a  general 
denial.  Under  a  general  denial,  tbB  burden 
of  proof  is  idways  upon  the  plaintiff,  and 
the  form  In  which  this  denial  is  made  in  this 
case  did  not  shift  the  burden.  The  defMid- 
ant  claims  that  this  answer  was  framed  for 
the  pnipose  of  givliu;  him  tbe  opening  and 
closing  of  the  case,  but  the  substance  and 
effect  of  the  Issue  Is  more  to  be  regarded 
than  the  mere  form  of  the  pleading.  1 
Greenl.  Ev.  I  74.  The  case,  as  made  by  the 
pleadings.  In  its  «Bsentlal  particulars  Is  quite 
similar  to  that  of  FielA  v.  Knapp.  108  N.  Y. 
87,  14  N.  E.  829.  In  that  case  the  plaintiff 
alleged  that  an  account  was  stated  between 
her  and  the  defendant,  and  tiiat  upon  such 
statement  a  balance  of  $^26.20  was  foimd  to 
be  due  her.  The  answer  Is  a  general  denial. 
At  the  trial  the  defendant  offered  to  show 
that  the  account,  although  standing  upon  de- 
fendant's books  In  the  name  of  plaintiff, 
was  actually  the  account  of  her  husband: 
that  an  of  the  dealings  were  with  him,  and 
that  the  indebtedness  was  due  to  him.  At 
the  trial  an  amendment  setting  up  these 
facts  was  <tf ered  and  rejected  by  the  court. 


and  the  evidence  was  thereafter  excluded 
upon  the  theory  that  It  was  inadmissible  un- 
der the  general  denial  of  the  answer;  but 
the  court  of  appeals  held  that  the  evidence 
was  admissible;  that  under  the  general  de- 
nial the  defendant  had  a  right  to  give  any 
evidence  to  show  tbat,  "although  this  ac- 
count stood  upon  his  books  in  the  name  of 
the  plaintiff,  It  was  actually  the  account  of 
her  husband,  and  that  her  name  upon  the 
books  represented  him;  that  all  the  dealings 
were  with  him;  that  the  defendant  Incurred 
no  responsibility  whatever  to  tbe  plaintiff; 
and  that  his  actual  Indebtedness  was  to  her 
husband  for  the  balance  due."  Bo,  in  Oils 
case,  we  are  of  the  opinion  tiiat  proof  of  the 
matters  set  forth  In  the  defendant's  answer 
would  have  been  admissible  under  a  genwal 
denial.  It  certainly  would  have  been  com- 
petent under  such  a  denial  to  have  shown 
that  no  account  whatever  was  stated  be- 
tween tbe  plaintiff  and  the  defendant;  that 
the  defendant  had  bad  no  dealings  with  the 
plaintiff;  that  the  amount  was  not  due  plain- 
tiff In  whole  or  in  part;  and  evidence  tend- 
ing to  show  tbat  a  part  was  due  a  third  par- 
ty would  go  to  defeat  plalntUTs  action  by 
showing  that  It  was  not  due  the  plaintiff. 
Field  V.  Knapp.  supra;  Jacobs  v.  FIsber,  50 
E.  C.  L.  177.  To  constitute  what  Is  known 
as  "an  account  stated,"  there  must  have  been 
an  accounting  between  the  parties,  a  balance 
struck,  and  a  promise,  express  or  Implied, 
to  pay  such  balance  to  the  plaintiff.  A  gen- 
eral denial  put»  all  these  matters  in  Issue, 
and  it  la  only  when  ftaud,  mistake,  errors, 
payment  of  balance,  and  Uke  defenses  are 
relied  upon  to  defeat  the  action  that  It  be- 
comes necessary  to  apprise  the  plaintiff  of 
such  defense  by  a  special  plea.  Warner  v. 
Myrlck.  16  Minn.  01  (Oil.  81);  Volkenlng  v. 
De  Graaf.  81  N.  Y.  268;  St  Louis  L.  B.  H. 
Co.  V.  Colorado  Nat.  Bank.  8  Colo.  70,  6 
Pac.  800. 

It  is  urged  that  the  defendant  was  prej- 
udiced by  the  admission  of  Incompetent, 
Irrelevant,  and  immaterial  evidence.  William 
J.  Pockett  was  Introduced  as  a  witness  on  be- 
half of  plaintiff,  and  allowed  to  testify,  against 
objection,  to  a  conversation  which  occurred  be- 
tween the  defendant  and  the  witness:  "Q. 
State  the  conversation  you  had  with  Mr.  Tel- 
ler regarding  that  matter  (to  which  question 
the  defradnnt  then  and  there  objected,  unless 
they  fixed  the  time  of  the  conversation,  which 
objection  was  overruled  the  court)."  Mr. 
Teller  Is  the  defendant,  and  any  admlsslcoi 
made  by  him  is  competent,  and  to  render 
such  admission  admissible  It  Is  not  neces- 
sary, in  tbe  first  Instance,  to  fix  the  time 
and  place  at  which  the  conversation  took 
place.  It  seems  that  Mr.  Teller  and  the 
witness  Pnckett  were  Jointly  Interested  In 
the  contract  with  the  railroad  company,  so 
that,  when  Mr.  Teller  agreed  to  give  plain- 
tiff a  one-sixth  interest  In  the  net  proUts, 
It  was  necessary  for  him  to  secure  Puckett's 
consent  thereto,  which  wan  glveu.  We  think 
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the  evidence  of  this  witness  competent,  al- 
though of  Uttle  Importance,  and,  if  defend- 
ant desired  to  fix  the  time  and  place  of  the 
conversation,  he  should  have  done  m  on 
cross-examination. 

The  deposition  of  James  F.  Ferguson,  the 
father  of  plaintiff,  was  Introduced.  It  Is 
contended  that  much  of  the  examluatlou  of 
this  witness  Is  incompetent,  although  the 
objections  now  urged  to  some  of  the  inter- 
rogatories propounded  to  him  were  express- 
ly waived  at  the  trial,  and  for  this  reason 
are  not  available  upon  appeal.  This  ellml- 
uates  all  objections  to  interrogatories  Nos. 
6,  7,  and  8.  In  response  to  Interrogatories 
9  and  10,  the  witness  James  F.  Ferguson 
testified  that  he  did  not  at  any  time  agree 
with  the  defendant  and  plaintiff  that  any 
compensation  for  the  services  of  his  son 
should  be  paid  to  him,  and  that  he  had  no 
knowledge  that  any  such  arrangement  had 
been  made.  Complaint  is  also  made  of  the 
following  portion  of  the  examination  of  the 
defendant:  "Q.  Now,  Mr.  Teller,  did  Jauies 
F.  Ferguson  demand  of  you  the  payment  of 
this  money?  <to  which  question  the  defeud- 
aut,  by  his  counsel,  then  and  there  ob- 
jected on  the  ground  that  the  same  was  im- 
material, irrelevant,  and  incompetent.  Ob- 
jection overruled).  A.  No,  sir;  I  think  he 
never  has."  Previous  to  the  Introduction  of 
this  evidence,  and  when  Mr.  Teller  was  ex- 
amined aa  a  witness  In  his  own  behalf,  he 
testified,  among  other  things,  that  James 
F.  Ferguson,  the  father  of  plaintiff,  came 
to  his  office  on  one  occasion  with  an  order 
for  $200  from  his  son.  The  witness  said: 
"I  told  him  It  was  not  necessary  to  bring 
an  order,  but  that  part  of  the  money  was 
his.  He  came  two  other  times,  and  re- 
ceived at  one  time  one  hundred  dollars  and 
another  time  two  hundred  dollars."  "When 
Mr.  James  Ferguson,  the  father,  came  to 
me  for  money,  and  I  told  him  it  was  not 
necessary  to  have  an  order,  I  had  no  other 
conversation  with  him  In  regard  to  how  It 
should  be  paid.  He  understood  it  in  a 
general  way,  and  I  think  the  whole  family 
so  understood  it."  It  is  evident  that  Mr. 
Teller  desired  to  Impress  the  jury  with  the 
idea  that  the  father  understood  the  contract 
to  be  as  claimed  by  the  defendant,  and  that 
one-half  of  the  money  was  to  be  paid  to 
him.  To  overcome  this  testimony,  we  think 
It  was  competent  to  show  by  Mr.  Ferguson, 
Sr.,  that,  in  fact,  he  had  no  knowledge  that 
any  portion  of  the  compensation  was  to  be 
paid  to  him,  and,  so  far  as  he  was  aware, 
no  agreement  to  that  effect  bad  been  made, 
and  that  Mr.  James  F.  Ferguson  bad  never 
demanded  the  payment  of  this  money. 
Measuring  the  conduct  of  the  parties  by  the 
rules  usually  governing  men  under  similar 
circumstances.  It  was  natural,  if  Mr.  Fer- 
guson, Sr.,  knew  that  the  money  was  com- 
ing to  him,  as  stated  by  Mr.  Teller,  that 
he  should,  at  some  time,  have  made  some 
demand  for  it   Not  baring  made  the  de- 


mand would  be  some  evidence  that  Mr.  Fer- 
guson did  not  understand  the  transaction  as 
Mr.  TeUer  stated  that  he  did. 

The  claim  that,  from  the  admission  of  this 
evidence,  the  jury  may  have  been  misled 
Into  believing  that,  although  they  should  find 
that  by  the  terms  of  the  contract  one-half 
of  the  amount  earned  by  appellee  was  ex- 
pressly made  payable  to  his  father,  such  an 
agreement  would  not  be  binding  upon  the 
parties  to  the  contract  unless  the  beneficiary 
knew  of  the  terms,  and  assented  thereto.  Is 
set  at  rest,  we  think,  by  the  first  Instruction 
given  at  the  request  of  defendant,  to  wit: 
"Instruction  1.  The  court  Instructs  you  that 
a  contract  may  be  made  for  the  benefit  of  a 
third  party,  and  with  or  without  the  con- 
sent of  the  third  person.  So  If  yon  find  from 
the  evidence  It  was  the  intention,  and  the 
contract  in  this  case  was  made,  that  one- 
half  of  this  amount  to  accrue  therefrom 
should  be  for  the  benefit  of  James  Ferguson, 
such  contract  is  binding,  and  the  money  is 
payable  to  James,  the  father  of  the  plain- 
tiff, and  your  verdict  should  be  for  the  de- 
fendant" In  this  instruction  the  law  upon 
this  subject  Is  correctly  defined,  and  we  must 
assume  that  the  Jury,  In  considering  the 
effect  of  the  evidence,  were  governed  by  It. 
Lebow  V.  Slmonton,  3  Colo.  346;  Qreen  t. 
Richardson,  4  Colo.  584. 

<£rror  Is  assigned  upon  the  refusal  of  the 
court  to  require  the  plaintiff,  on  cross-exam- 
ination, to  answer  the  following  question 
against  objection:  "Q.  Isn't  it  a  fact  that 
you  commenced  a  suit  in  this  court  against 
Mr.  TeUer.  on  the  18th  of  August,  18&4,  for 
this  same  demand,  and  made  complaint  and 
swore  to  It,  alleging  that  yon  had  ent««d 
into  a  co-partnership  with  Mr.  Teller  for  the 
transaction  of  this  business,  by  which  yon 
claimed  to  have  a  sixth  Interest,  and  that  the 
co-partnership  was  wound  up,  by  mutual 
agreement,  on  the  31st  of  December,  18M?" 
If  such  a  complaint  was,  in  fact,  made  by 
plaintiff,  the  complaint  should  have  been  ex- 
hibited to  him  before  he  was  required  tfr 
testify  In  reference  thereto.  1  Greenl.  Bv. 
$  463.  The  record  shows  that,  after  the  ob- 
jection to  this  question  was  Bustalned,  two 
complaints  were  exhibited  to  the  witness, 
and  that  he  acknowledged  the  signature  to 
each  as  being  his;  but,  after  these  com- 
plaints were  exhibited,  the  witness  was  not 
further  Interrogated  in  reference  to  the  mat- 
ter, and  the  record  does  not  show  what,  In 
fact,  the  complaints  did  contain.  Our  ctm* 
elusion  upon  the  whole  record  is  that  the 
case  was  fairly  submitted  to  the  jury  upon 
proper  Instmctiona.  There  Is  but  a  single 
Issue  In  the  case,  viz.  whether  the  contract 
was  as  alleged  by  the  plaintiff  or  as  stated 
by  the  defendant.  The  evidence  upon  this 
issue  is  sharply  confiicting.  and  we  see  no 
reason  why  the  verdict  of  the  Jury  in  favor 
of  plaintiff  should  be  disturbed.    The  Judg< 

I  ment  of  the  district  court  Is  accordingly  af- 

i  firmed.  Attirmed, 
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TOWNSBND  T.  THOMPSON. 

(Supreme  Court  of  Oolomdo.    Dec.  6,  1897.) 

Claims  aoaihvi  Dbcedbmts'  EbTjLTU-^IjIIIITA- 
TIOS8— Patmbst. 

1.  Tboagfa  a  note  secured  by  trust  deed  U  not 
exhibited  to  the  executrix  within  a  year  from 
the  granting  of  letters  testamentary,  yet,  where 
the  validity  of  tlie  claim  is  admitted,  the  trust 
deed  may  be  foreslosed,  and  the  deficiency,  if  any, 
may  be  satisfied,  pro  rata,  out  of  any  assets, 
not  inventoried,  discovered  after  the  eXpl'&tion 
of  the  year. 

2.  The  only  condition  precedent  of  tiie  claim- 
ant's right  to  a  foreclosure  was  the  allowance 
of  the  claim. 

3.  The  statute  of  nonclaima  does  not  apply  to 
a  claim  secured  by  deed  of  trust. 

Brror  to  Fremont  county  court 

Action  by  Tfaomaa  B.  Townsend  ag:alnat 
Nannie  C.  ThompBon,  as  executrix  of  the  es- 
tate of  L.  O.  Thompson,  deceased.  A  judg- 
ment was  rendered  denying  plaintiff  the  full 
relief  sought,  and  he  brings  error.  Reyersed. 

Barnes  &  Barnes,  for  plaintiff  In  error. 

CAMPBELL,  3.  The  plaintiff  in  error,  as 
claimant  in  the  county  court,  exhibited  his 
claim  against  the  estate  after  the  expiration 
of  more  than  one  year  from  the  granting  of 
letters  testamentary.  It  consisted  of  a  prom- 
issory note  given  by  the  testator,  secured  by 
a  trust  deed  upon  three  mining  claims  own- 
ed by  him.  There  Is  no  dispute  as  to  the 
facts.  The  executrix  admitted  the  genuine- 
ness and  maturl^  of  the  note.  The  court 
so  determined,  and  (It  furtiier  appearing,  as 
conceded,  that  the  same  had  not  been  pre- 
sented within  one  year,  that  the  mining 
claims  were  included  In  the  Inventory  of  the 
estate  property  filed  within  that  period,  and 
that  the  claimant  had  not  found  other  prop- 
ertj  bdonglng  to  the  estate  not  Inventoried 
the  executrix)  entered  judgment  provid- 
ing for  Its  payment  only  out  of  such  assets 
of  the  estate  as  may  be  discovered  by  the 
claimant,  and  not  out  of  any  proper^  Inven- 
toried or  accounted  for  the  executrix 
either  before  or  after  the  expiration  of  one 
year.  This  Judgment  is  wrong,  and  contrary 
to  several  decisions  of  this  cuurt  The  stat- 
ute of  nondalms  does  not  apply  to  a  claim 
secured  by  a  deed  of  trust  Beld  v.  Sullivan, 
ao  CfAo.  4^  30  Pac.  83&  The  claimant  dora 
not  seek  satisfaction  of  bis  judgment  out  of 
property  Inventoried  and  accounted  for  by 
the  necutrlx  within  one  year  after  letters 
testamentary  were  granted,  other  than  that 
included  In  the  deed  of  trust.  Were  this  an 
unsecured  claim,  the  proper  Judgment  would 
be  that  It  be  satisfied,  pro  rata,  out  of  prt^r- 
ty  discovered  after  the  expiration  of  one 
year,  whether  discovered  before  or  after  the 
claim  was  allowed,  either  by  the  claimant) 
the  executrix,  or  some  other  person.  Mc- 
Clure  V.  Board  of  Com'rs,  23  Colo.  130,  46 
Pac.  S77,  and  cases  cited;  ShepaM  v.  Bank, 
67  III.  282.  As  the  chUm  was  secured  by  a 
deed  of  trust.  It  was  error  for  the  court.  In 
entering  Judgment,  to  prohibit  the  claimant 
61  P.-28 


from  proceeding  to  sell  the  property  cov«e<I 
tjy  his  Hen.  Indeed,  no  order  of  the  court  for 
that  specific  purpose  was  necessary  after  the 
expiration  of  one  year.  After  that  time,  the 
only  condition  precedent  of  the  right  of  the 
claimant  to  a  foreclosure  was  the  allowance 
of  his  claim.  MUIs'  Ann.  St  8  4783  (Sess. 
Laws  1888,  p.  474),  and  cases  supra.  But 
the  claimant  prayed  for  an  order  permitting 
him  to  foreclose,  and  the  court,  by  with- 
drawing from  the  satisfaction  of  the  Judg- 
ment the  property  constituting  the  specific 
lien,  in  eflCect  denied  this  unquestioned  right; 
and  its  Judgment  In  that  respect  is  errone- 
ous, and  should  be  set  aside.  Sullivan  v. 
Sheets,  22  Cola  163,  43  Pac.  1012.  The  prop- 
er Judgment  to  be  rendered  where  a  claim  of 
this  kind  is  exhibited,  as  in  this  case.  Is  to 
allow  a  foreclosure  and  sale  of  the  incum- 
bered property,  and,  if  the  proceeds  thereof 
are  insufficient  to  pay  the  claim  as  allowed, 
to  inrovlde  further  that  the  claimant  may, 
pro  rata,  satis^  the  deficiency  out  of  any 
property  of  the  estate  discovered  after  the 
expiration  of  the  one  fear  allowed  to  an  ex- 
ecutor to  inventory  the  property,  whether  the 
same  be  discovered  by  the  personal  repre- 
sentative, the  claimant,  or  some  other  per- 
son. Property,  other  than  that  covered  by 
the  lien*  which  Is  discovered  and  inventoried 
by  the  executrix  within  the  year,  of  course, 
must  not  be  applied  to  the  satisfaction  of 
any  part  of  this  claim.  The  Judgment,  there- 
^re,  is  reversed,  and  the  cause  remanded, 
with  instructions  to  the  county  court  to  va- 
cate its  former  Judgment,  and  enter  Judg- 
ment nunc  pro  tunc  In  accordance  with  the 
views  expressed  In  tills  opinion.  Reversed. 


HA^XON  et  al.  v.  HOBSON. 
fSupreme  Court  of  Colorado.    Nov.  17,  1807.) 
RiVBB  ab  Boundart— Thkbad  of  thb  Strbah. 

1.  Tjegal  title  to  the  bed  of  a  nonnavigable  rir- 
er  being  vested  in  the  grantor,  the  grant  extends 
to  the  center  thereof,  by  the  description : 
"Thence  south  to  the  A.  river:  tiinnce  up  said 
river  to  where  it  U  intersected  by  the  south  line 
of  the  town." 

2.  So  the  grant  extends  to  tiie  center  of  the 
river  by  the  description;  "Hiat  fraction  lying 
on  the  south  side  of  the  A.  river,  and  on  each 
side  of  •  •  •  S.  aveuiie,  aud  extending  from 
the  avenue  to  the  river,  east  and  west." 

Error  to  district  court  Pueblo  cownty. 

Action  by  George  H.  Hobson  against  Pat- 
rick N.  Himlon  and  another.  Judgment  for 
plaintiff.  Defendants  bring  error.  Afilrm- 
ed. 

John  "R.  Dixon,  for  plaintiffs  In  error.  J. 
H.  McCorkle,  for  defendant  in  error. 

CAMPBBLL,  J.  The  plaintiff  below  (de- 
fendant  In  error  here)  brought  his  action  for 
the  recovery  of  the  possession  of  certain  real 
property.  To  the  Judgment  rendered  for 
the  plaintiff  and  against  them,  the  defend- 
ants below  prosecute  this  writ  of  error. 
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The  land  In  dispute  1«  Included  wltbln  the 
original  town  site  of  the  city  of  Fneblo,  en- 
tered in  1869  by  the  probate  judge  of  Pneblo 
county  under  the  proTielons  of  the  act  of 
congress  of  llorch  2,  1867,  for  the  relief  at 
the  Inhabitants  of  clUee  and  towns  upon  the 
public  domain.  It  conslstB  of  two  parcels,— 
one  lying  on  the  east  and  tbe  other  on  the 
west  side  of  what  was  at  the  time  of  the  en- 
try the  Arkansas  river.  Since  then,  by  a 
change  of  Its  location,  the  riTcr  flows  in  an- 
other channel.  The  old  bed  thereof  is  the 
subject  of  this  controrerey.  Through  a  deed 
of  conveyance  to  J.  Q.  Robinson,  executed 
by  the  probate  judge  tat  pursuance  of  the 
town  Bite  act,  and  laws  of  the  then  terrftoiy 
of  Colorado  passed  In  pursuance  ttiereof,  and 
by  divers  mesne  conveyances  from  Robinson 
down  to  the  plalntUf.  the  latter  claims  title 
to  the  parcel  on  the  west  side  of  the  river; 
and  by  a  deed  to  Joseph  Abrahams,  executed 
by  the  same  authority,  and  by  divers  deeds 
from  Abrahams  to  him,  the  plaintiff  claims 
title  to  the  parcel  east  of  the  river.  These 
two  titles  became  vested  In  the  plaintUt. 
and  as  they  were  respectlvelr  bounded,  as 
tt  Is  said,  by  and  on  the  river,  tbe  portion  as- 
sumed fay  the  plaintiff  is  that  each  tract  ex- 
tended to  the  thread  or  center  of  the  river, 
and,  therefore,  that  he  now  owns  tbe  old  bed. 
The  errors  relied  upon  and  ai^ned  coun- 
sel for  plalntiffB  in  error  sufllciently  ex- 
plain their  position.  They  are:  First,  that 
the  deed  from  the  probate  Judge  to  Robinson 
is  absolutely  void  upon  ita  face;  second,  that 
a  proper  construction  of  the  Robinson  and 
Abrahams  deed  will  not  include  the  bed  of 
the  river;  third,  that,  if  any  part  of  the  bed 
of  the  river  did  pass  to  Abrahams,  It  did  not 
pass  to  tbe  plaintiff  below,  since,  In  the  deed 
from  Abrahams,  the  latter  e^ressly  exclud- 
ed It 

T^e  plaintiffs  In  error  were  not  occupants 
of  the  town  site  at  the  date  of  entry.  They 
do  not  deralgn  title  directly  tsom  the  pro- 
bate judge,  or  Qirough  any  one  who  was  a 
beneflclaiy  under  the  trust  conferred  upon 
that  officer.  Nor  do  they  assert  a  title  su- 
perior or  adverse  to  that  emanating  from 
htm.  They  are  what  Is  popularly  known  as 
"squatters."  In  view  of  these  admitted 
facts,  plaintiffs  In  error  are  precluded  from 
raising,  to  the  acts  of  the  probate  judge  la 
the  execution  of  his  tmst,  many  of  the  ob- 
jections which  are  argued  in  their  brief. 
See  Murray  v.  Hobson,  10  Colo.  66,  18  Pac 
921;  Mills  V.  Hobson,  10  Colo.  78.  IS  Pac. 
927;  Anderson  v.  Bartels,  7  Colo.  256,  8  Pac 
236;  Chever  v.  Homer,  11  Colo.  68,  17  Pac 
496;  Smith  v.  Pipe.  8  Colo.  187;  RaUroad  Oo. 
V.  Smith,  5  Colo.  160;  Cook  (Rice,  2  Colo. 
131;  Cnty  of  Denver  v.  Johnson  (Colo.  App.) 
40  Pac.  621;  aty  of  Pneblo  v.  Budd,  19  Oolo. 
570,  36  Pac.  689;  Laughlln  t.  aty  of  Denver, 
21  Oolo.  — k  60  Pac  917. 

Counsel  for  plaintiffs  In  error  on  ttie  trial 
below  nude  the  following  omceeslon:  "De* 
fendants'  counsel  concede  that  the  proper^ 


In  controversy  la  included  within  the  grant 
to  Mark  Q.  Bradford  [then  the  probate 
Judge]  from  the  United  States,  and  that  If 
the  deed  from  Hepburn  [then  probate  Judge] 
to  Robinson  for  the  tract  west  of  the  river, 
and  from  Hepburn  to  Abrahams  for  tbe  tract 
east  of  the  river,  shall  be  permitted  to  be  lo- 
cated apart  from  the  original  plat  of  tbe 
proper^  referred  to  In  said  dee^.  that  said 
deeds,  if  they  shall  be  construed  to  extend 
to  the  thread  of  the  river,  t^'  the  court,  will 
include  tbe  proper^  in  controversy."  This 
court,  in  Murray  v.  Hobson,  supra,  citing 
Pipe  V.  Smith,  4  Colo.  444.  has  held  that  pa- 
rol evidence  was  admissible  to  identify  tbe 
land  described  In  this  deed.  The  only  ques- 
tion, therefore,  under  the  foregoing  conces- 
sion, would  seem  to  be  whether  the  deeds  in 
question  are  to  be  construed  as  extending 
to  the  center  of  the  river  the  boundaries  of 
the  lauds  therein  described.  But  it  is  said 
by  counsel  that,  under  all  the  authorities,  if 
the  deed  of  the  probate  judge  Is  void  upon 
Its  ftice,  advantage  thereof  may  be  taken  by 
one  not  a  beneflclaiy  of  the  trust,  even  In  an 
action  at  law.  Upon  the  contrary.  It  is  stren- 
uously contended  defendant  in  error  that 
under  the  admitted  facts  of  this  ease,  In  the 
light  of  the  authorities  cited,  that  mere  in- 
terlopers are  not  In  a  position  to  raise  this 
question.  But,  if  we  assume  that  they  are. 
let  us  examine  ihta  deed,  to  see  if  tiie  con- 
tention is  sound: 

1.  Tbe  charge  that  the  deed  is  void  vpan 
its  face  is  predicated,  among  other  things, 
upon  the  assumption  that  there  are  two  de- 
scriptions therein,  and  that  the  so-called  first 
description  upon  its  face  affirmatively  shows 
that,  at  the  time  of  the  deed  from  &e  pro- 
bate Judge,  no  one  was  the  actual  occupant 
of  the  land,  bnt  that  It  was  subsequently  en- 
tered upon  by  the  grantee  In  that  deed.  This 
same  Instrument  was  before  this  court  for 
construction  In  Murray  v.  Hobson,  supra;  and 
It  was  there  held  that  there  was  but  cme 
description  la  It,  and  that  what  counsel 
there,  as  here,  caH  the  "first  description," 
constituted  merely  the  first  portion  thereof, 
and  Indicated  only  tbe  situs  of  the  vacant 
tract,  while  the  latter  portion  limited  its  ex- 
tent and  defined  Its  boundaries.  This  behig 
true,  and  it  being  also  true,  as  laid  down 
In  the  authorities  already  cited,  that  parol 
evidence  Is  admissible  for  the  purpose  of 
locating  this  land,  apart  from  the  alleged 
original  plat,  the  description  contained  In  the 
deed  is  attended  no  such  result  as  is  con- 
tended for  here  The  language  of  the  Instru- 
ment Is  fully  set  out  in  the  case  already 
dted,  and,  without  further  comment,  we 
content  onrsdves  with  referring  to  that  de* 
cislon,  which  Is  squarely  against  the  posi- 
tion attemirted  to  be  maintained  by  plaintiffs 
In  error  upon  this  first  proposition. 

2.  A  most  elaborate  and  Ingenious  argument 
by  counsel  for  plaJntlcni  in  error  is  made  un- 
der the  second  assignmeat  of  error,  to  show 
that  the  common-law  **tfar»d  of  the  stream" 
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rule  iloes  not  apply  to  deeds  made  by  pro- 
late' Judges  tinder  tlie  town  site  act,  and  that, 
by  analogy  to  tlie  doctrine  prevailing  in  this 
state  respecting  tbe  right  of  the  people  to 
the  waters  of  public  streams,  and  to  divert 
and  use  the  same,  which  Is  contrary  to  the 
common-law  doctrine  of  riparian  ownership, 
the  rule  here  should  be  that  the  beds  of  non- 
navigable  straams,  as  well  as  the  watered 
belong  to  the  public;  hence,  that  private  In- 
dividuals, by  a  grant  from  the  United  States 
government,  or  as  In  this  case,  from  Its 
trustee,  may  not,  as  against  the  state,  ac- 
quire  title  to  the  beda  of  natural  streams,  and, 
as  a  logical  sequence  therefrom,  that  the 
"thread  of  the  stream"  rule  Is  abrogated. 
We  are  not  impressed  with  this  argument, 
and  are  satisfied  that  Its  unsoundness  might 
readily  be  demonstrated  upon  principle.  We 
might  answer  by  saying  that  the  state  Is  not 
making  any  claim  to  the  old  river  bed,  and 
that,  where  the  controversy  concerning  its 
ownership  Is  between  one  who  holds  the  le- 
gal title  from  the  United  States  government, 
and  one  who  has  only  a  squatter's  right,  the 
latter.  In  an  action  at  law,  Is  in  no  position 
to  assert  any  right  tbe  state  may  have.  But 
we  are  relieved  from  either  necessity,  as  this 
court,  In  the  case  of  City  of  Denver  v.  Pearce, 
13  Colo.  383,  22  Fac.  774,  has  held  that  under 
the  town  site  act  the  probate  judge  held  the 
legal  title  to  the  bed  of  a  nonnavigable 
stream,  and  that  be  might  convey  its  bed 
to  one  grantee,  and  the  lands  bordering  there- 
upon to  another.  In  tbe  opinion  we  find 
the  following:  "In  this  case,  therefore,  as 
the  title  to  the  premises  In  controversy  was 
vested  in  Clough  [probate  judge],  as  trustee, 
the  description  contained  In  the  deed  to  ap- 
pellee's grantor  prima  facie  carried  tbe 
boimdary  to  the  thread  of  the  stream.  In 
descriptions  of  this  nature,  the  stream  is  the 
monument,  and  the  thread  of  the  stream 
the  boundary."  The  case,  therefore,  recog- 
nizes that  the  probate  judge  held  tbe  legal 
title  to  the  bod  of  tbe  stream,  and  also, 
where  the  stream  is  mentioned  as  the  bound- 
ary, that  the  line  extends  to  Its  thread. 
While,  under  tbe  facts  of  that  particular 
case,  the  boundary  of  tbe  grant  was  restrict- 
ed to  the  bank  of  the  stream,  the  general  rule, 
as  therein  stated,  and  as  contended  for  by 
defendant  in  error  here,  was  recognised  as 
prevailing  in  this  state.  The  only  question, 
therefore,  upon  this  branch  of  tbe  case,  is, 
what  effect  Is  to  be  given  to  the  descriptive 
words  of  these  deeds?  In  the  Robinson  deed 
tbe  language,  in  so  far  as  pertinent  here,  Is 
as  follows:  "Thence  south  to  tbe  Arkansas 
river;  thence  up  said  river  to  where  it  Is 
intersected  by  the  south  line  of  tbe  town." 
Under  the  authorities  wiiich  we  have  exam- 
ined, and  as  we  think  must  be  so  in  a  case 
where,  as  here.  In  a  deed  conveying  lands,  a 
nonnavlgable  river  itself  Is  named  as  a  mon- 
tmient,  the  grant  extends  to  Us  center,  and 
the  thread  of  the  stream  Is  its  true  bouudaiy. 
City  of  Doiver  v.  Pearce,  aupra;  Gould, 


Waters  t2d  Ed.)  g  19C;  2  Devi.  Deeds,  S  1024 
et  seq.;  Martind.  Convey.  (2d  Ed.)  §  104,  and 
authorities  cited;  2  Am.  &  Eng.  Enc.  Law, 
501,  and  notes;  Luce  v.  Carley,  35  Am.  Dec 
637;  Hardin  v.  Jordan,  140  U.  S.  371,  11 
Sup.  Ct.  808,  838;  Buck  v.  Squlers,  22  VL 
484;  City  of  Boston,  v.  Richardson,  9o  Mass. 
146;  Railroad  Co.  v.  Bingham,  87  Tenn. 
622,  U  &  W.  705;  3  Washb.  Real.  Prop.  (4th 
Ed.)  *635,  and  notes;  2  Smith,  Lead.  Cas. 
(7tb  Am.  Ed.)  Many  other  autborltle* 

to  like  effect  might  be  cited. 

3.  The  description  In  the  deed  from  the 
probate  Judge  to  Abrahams  is  as  follows: 
"That  fraction  lying  on  the  south  side  of  the 
Arkatisas  river,  and  on  each  side  of,  but  not 
interfering  with,  Santa  F6  avenue,  and  ex- 
tending from  tbe  avenue  to  the  river,  east 
and  west,  and  on  the  south  to  the  south  Hue 
of  town."  Counsel  says  that  the  controlling 
words  are,  "lying  on  the  south  side  of  the 
river."  The  argument  is  that  this  means 
that  the  land  lies  on  the  south  margin  of  tbe 
stream,  that  its  boundary  is  the  bank,  and 
that  the  effect  Is  the  same  as  would  be  If  the 
words  were,  "up  the  west  hank,"  which,  in 
Murphy  v.  Copeland,  51  Iowa,  515,  1  N.  W. 
601,  the  court  held,  restricted  the  boundary 
to  the  bank  of  the  designated  stream.  We 
cannot  agree  with  counsel  as  to  this.  He  in- 
terprets tills  language  as  though  It  meant, 
"lying  south  of  the  river  bank."  This  is  a 
forced  interpretation.  The  language  means 
just  what  It  says,  viz.  "lying  on  the  south  side 
of  the  river,"  with  the  river  Itself  as  its 
boundary,  not  south  of  the  south  side.  It  is 
clear,  from  this  language  alone,  that  tbe  river 
was  Intended  as  tbe  t>oundary.  But,  if  there 
were  any  doubt  It,  the  words,  "and  extend- 
ing from  the  avenue  to  the  river,  east  and 
west,"  which  follow  the  words  first  quoted, 
would  remove  all  question.  Tbe  same  au- 
thorities cited  in  connection  with  the  Robin- 
son deed  are  applicable  here.  It  is  further 
said,  however,  that.  If  the  Interpretation 
which  we  have  given  to  these  words  is  the 
true  one,  still,  In  Abrahams'  deed  to  Pea- 
body  (one  of  plalntiflf's  grantors),  the  grant 
was  limited  by  the  bank  of  the  stream.  The 
language  of  this  deed  is,  substantially,  that 
in  the  deed  which  we  have  just  been  con- 
sidering, with  the  following  additional 
words:  "And  bounded  on  the  south  by  the 
south  line  of  said  quarter  sections,  and  on 
the  north  by  the  present  bed  of  the  Arkansas 
river"  It  is  said  that  the  words  italicized  ex- 
pressly exclude  any  of  the  river  bed  from 
passing.  However  this  may  be  as  to  the 
river  bed  on  the  noi*theni  boundary,  there  is 
a  sufficient  answer  to  tbe  contention  of  the 
plaintiffs  in  error  In  this:  Tbe  river  makes 
a  bend  near  this  tract,  so  that,  generally 
speaking,  It  constitutes  both  its  northerly 
and  westerly  boundaries.  Tills  italicized  lan- 
guage applies  to  the  northern  boundary  of  the 
tract,  and  that  Is  not  in  qnestlon  here.  Tbe 
land  in  dispute  in  the  present  controversy  Is 
not  In  any  way  affected  by  that  part  of  the 
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description,  but  only  by  the  -western  bound- 
ary; and  the  language  of  ttae  Peabody  deed 
Is,  in  tblB  particular,  the  same  as  tn  the 
deed  which  Abrahams  got  from  the  probate 
Judge.  Neither  of  these  deeds  contains  any 
express  or  Implied  reserratlon  of  the  stream, 
or  words  limiting  the  boundaries  to  the 
bank.  The  legal  title  being  vested  In  the 
grantor,  and  the  lands  being  described  as 
bounded  on  the  rirer,  tbe  presumption— in  no 
wise  oTercome-Hs  that  the  grants  extend  to 
Its  center. 

Other  questions  have  been  argued  by  coun- 
sel, but  In  view  of  the  former  decisions  of 
this  court,  which  determine  so  many  of  the 
questions  sought  here  to  be  raised,  and  con- 
Bldering  the  concessions  and  admissions  made 
by  the  plaintiffs  in  error  at  the  trial  below, 
we  do  not  consider  that  they  are  involved  in 
this  case.  For  the  reasons  given,  the  judg- 
ment below  should  be  affirmed,  and  It  IB  ao 
ordered.  Affirmed. 


PURSEL  V.  TELLER. 

(Court  of  Appeals  of  Colorado.   Dec.  13,  1807.) 

Lusis  —  Atoidakgi  roB  Fhaod  —  Bishts  Ow 
Lbssbb—Notiob. 

1.  Tbe  rule  that  any  Inteational  miarepreaen- 
tatlon  of  material  facts  in  the  making  of  a  con- 
tract, where  the  parties  have  not  equal  means 
of  knowledge,  will  vitiate  tbe  contract,  even 
though  the  party  making  the  assertion  did  not 
know  whether  it  was  true  or  false.  Is  applicable 
to  statements  by  the  owner  of  a  bouse  to  a 
I«t»pectlve  lessee,  that  the  [dmnbing  of  the  house 
was  perfect,  and  there  was  no  sewer  gas  therein. 

2.  Where  the  owner  of  a  house  falsely  rejire- 
sents  to  a  prospective  lessee  that  the  plumbing 
of  the  house  is  perfect,  and  that  there  is  no 
sewer  gas  therein,  and  tbe  latter  enteis  Into  a 
lease  In  reliance  thereon,  he  may.  on  discovering 
the  facts,  vacate  the  premises  and  end  the  con- 
tract. 

8.  There  is  no  such  relation  between  the  wa- 
te^closet  and  tbe  plumbing  in  the  rest  of  the 
house  as  to  make  a  lessee  who  had  knowledge 
of  a  defect  in  the  former  cliargeable  with  knowl- 
edge of  the  eonditiim  of  the  latter. 

SIzTor  to  Arapahoe  county  court 
Action  by  Mary  B.  Puisel  against  John  C. 
Teller.   There  was  a  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  Affirmed. 

L.  C.  Rockwell,  for  plaintiff  In  error.  Tel- 
ler, Orahood  &  Morgan  and  d^rton  G.  Dor- 
sey,  for  defendant  in  error. 

THOMSON.  P.  J.  On  November  7, 18M,  Mary 
E.  Pursel  leased  to  John  C.  Teller  a  dwelling 
house  In  Denver  for  the  period  of  six  months,  at 
a  rental  of  $S0  per  month,  payable  monthly  In 
advance.  The  contract,  which  was  in  writing, 
contained  a  covenant  on  Teller's  part  that  he  re- 
ceived the  premises  In  good  order  and  condition. 
Teller  left  the  premises  on  February  6,  1895, 
and  refused  to  pay  any  further  rent.  Mrs. 
Pursel  brought  this  action  on  the  Kith  day  of 
February,  1895,  to  recover  the  rent  for  one 
month,  and  $20  as  damages  to  furniture  left 
In  the  building  by  her.   The  plaintiff  had 


Judgment  before  the  Justice,  and  the  defend- 
ant appealed  to  the  county  court,  where  the 
Judgment  was  for  the  defendant.  The  plain- 
tiff brings  tbe  case  to  this  court  by  writ  of 
error. 

The  only  questions  raised  by  the  assign- 
ment of  errors  relite  to  the  rulings  of  the 
court  in  admitting  evidence  for  the  defend- 
ant The  defendant  testified  that  on  the  day 
the  contract  of  lease  was  executed,  and  be- 
fore Its  execution,  while  he  was  looking  over 
the  house  In  company  with  the  plaintiff  and 
her  husband,  he  asked  them  concerning  the 
plumbing,  and  they  both  answered  that  It 
was  perfect  that  there  was  no  such  thing  as 
sewer  gas  in  the  house,  and  that  if  he  was 
worried  about  sewer  gas,  he  could  rest  easy. 
Going  upstairs,  to  tbe  bathroom,  he  found 
that  the  water-closet  leaked,  and  would  not 
flush.  He  came  down,  and  reported  what  he 
had  discovered  to  the  plaintiff;  and  she  as- 
sured him  that  the  closet  was  all  right  but 
that  they  had  not  been  using  It  The  wit- 
ness testified  that  he  relied  on  the  state- 
ments made  to  him;  that  the  plumbing  was 
inside  the  walla,  and  could  not  be  seen;  that 
he  took  It  for  granted  that  they  knew  what 
they  were  talking  about  and  supposed  they 
were  telling  the  truth;  and  that  In  conse- 
quence of  these  statements,  and  his  reliance 
on  them,  he  signed  the  contract  of  lease.  It 
was  also  In  evidence  that  after  the  defend- 
ant and  his  family  had  occupied  the  house 
for  about  two  months,  his  wife  and  child  be- 
came seriously  111  with  malarial  fever;  that  an 
investigation  then  set  on  foot  disclosed  that 
by  reason  of  defective  plumbing  the  house 
was  permeated  by  sewer  gas  to  such  an  ex- 
tent as  to  render  habitation  in  It  dangerous 
to  health  and  life;  and  that  upon  the  advice 
of  a  practicing  and  reputable  physician  that 
the  plaintiff  and  his  family  could  not  safely 
remain  longer  In  the  building,  on  account  of 
Its  poisoned  atmosphere,  he  vacated  it  All 
tbe  foregoing  evidence  was  objected  to  at  the 
time  It  was  offered.  The  ground  upon  which 
it  was  objected  to  then,  and  the  ground  upon 
which  it  is  contended  now  that  its  admission 
was  error.  Is  that  the  defendant's  covenant 
that  he  received  the  premises  in  good  order 
and  condition  Is  conclusive  upon  him,  and  he 
cannot  be  heard  to  say,  In  contradiction  of 
his  covenant,  that  the  premises  were  not  in 
good  order  and  condition.  It  appears  that 
the  defendant  was  influenced  In  signing  the 
contract  by  the  representations  of  the  plain- 
tiff concerning  the  sanitary  condition  of  the 
dwelling.  In  respect  to  that  the  parties  had 
not  equal  means  of  knowledge.  The  sources 
from  which  contamination  might  proceed 
were  Invisible,  but  tbe  plaintiff,  as  the  owner 
of  the  house.  Is  presumed  to  have  known 
the  condition  of  the  plumbing.  Whether  she 
actually  knew  It  or  not  does  not  matter. 
She  assumed  to  know  It  and  assured  the 
defendant  that  it  was  perfect  and  upon  such 
assurance  the  defendant  signed  the  lease. 
Any  intentional  misrepresentation  of  mate- 
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rial  facts  In  Uie  making  of  a  contract*  In 
cases  where  the  parties  have  not  equal  ac- 
cen  b>  the  means  of  informatkm,  will  vlUate 
and  aToid  the  oontxaet  2  Kent,  Comm.  488. 
And  the  same  result  would  tcdiow  If  the  par* 
ty  making  the  assertion  did  so  without  know- 
ing whether  It  was  true  or  ftlse,  and  tiier»> 
Core  without  tmy  ground  of  bdief  that  It  was 
true.  Where  the  nvresentatl<m  Is  Intended 
to  Influence  the  conduct  of  another  In  a  buri* 
nesB  transaction,  an  affirmation  of  something 
•a  true,  concerning  the  truth  or  faJbd^  of 
wUch  the  speaker  Is  Ignorant.  Is  as  much  un- 
der  tike  Interdiction  of  the  law  as  a  false 
aremunt  knowingly  mad&  Story,  Bq.  Jur. 
I  198.  The  plaintiff  was  not  bound  by  the 
contract  whlcb  he  waa  deceived  Into  aiding. 
The  conalderatlon  upon  which  he  signed  It 
failed.  And  whoi  he  dlacovered  the  pre*- 
Mice  of  noxious  conditions,  which  he  had 
been  aasnred  were  absuit,  In  Tacatlng  the 
premlsea  and  putting  an  end  to  the  contract 
be  only  exercised  a  right  wblcb  the  law  gave 
him.  lyier  T.  DIsbrow,  40  Mich.  415. 

But  It  is  said  that  becauae  ti»  defendant, 
before  signing  the  lease,  found  that  the  wa- 
ter«Io8et  was  apparently  out  of  wder,  be  Is 
chargeable  with  knowledge  of  the  facts  as 
they  existed,  and  waa  not  deceived.  There 
Is  no  evidence  ttiat  the  condition  of  the  wa- 
ter^loeet  was  doe  to  defects  In  the  plnmb- 
Ing,  or  that  what  he  saw  led  him  to  suspect 
that  the  plumbing  mli^t  be  defective.  It 
seems  dear  that  the  fact  that  the  doset  was 
out  of  repair  anggeated  nothing  to  his  mind 
In  relation  to  the  pemlcloua  gases,  which,  aa 
he  afterwards  found,  pervaded  the  house. 
He  does  not  appear  to  have  regarded  the 
condition  of  the  doset  as  of  much  Import 
tance,  and  even  aa  to  that  be  was  quieted 
by  assnrancea  which  the  plaintiff  gave  him. 
In  this  one  partlcnlar  it  may  be  that  he  waa 
not  deceived,  bat  what  he  knew  in  relation 
to  the  working  of  the  closet  Is  so  aside  ftom 
the  real  cause  of  his  abandonment  of  the 
premises  that  It  cannot  be  Imputed  to  him  aa 
knowledge  of  tbe  facts  which  afterwarda 
disclosed  tbemaelvea.  Concerning  the  dam- 
agea  to  furniture  with  which  he  waa  chaiv 
ged,  it  la  sufficient  to  say  that  the  finding  of 
the  court  la  supported  by  tbe  evidence.  Up* 
on  the  whole  case,  as  tbe  recwd  presents  it, 
the  judgment  waa  right,  and  moat  be  af- 
firmed. Affirmed. 


CM  Oohh  A.  im 

DB  REMER  r.  WALKBB. 

(Court  of  Appeals  of  Colorado.    Dee.  13, 1897.) 

AppxAL— Rbvibv. 

,  Where  the  evidence  U  conflicting,  so  that  a 
Onding  for  eltber  part7  could  be  supported,  the 
findings  of  the  trial  judge,  a  jat7  haTisg  t>een 
waived,  are  conclusi^-e,  even  though  the  aiHi^ate 
eoort  is  dlMatlsfied  with  them. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Quemscv'  Walker  against  Jamea 


B.  De  Bemer.  B^om  a  judgment  for  plaintiff, 
defendant  aiqi^ealB.  ACDrmed. 

O.  Q.  Mchmond,  fbr  aj^eUant  George  C 
Bfanly,  for  appellee. 

WILSON,  3.  Plaintiff  brought  suit  to  re- 
cover a  sum  of  money  alleged  to  be  dne  to 
1dm  for  commtoalon  earned  by  him  aa  a  real- 
eatate  broker  In  the  negotiation  of  a  trade  of 
real  property.  The  answer  specifically  de- 
nied the  emph^ment  of  plaintiff,  any  service 
rendered  by  him,  and  also  any  promise  of  de- 
fendant to  pay.  Tbn  action  was  originally 
begun  in  the  county  court  Upon  trial  there 
a  Jury,  the  verdict  waa  In  favor  of  plaln- 
tUt,  and  judgment  accordingly.  On  4We>l 
to  the  district  court  trial  waa  to  the  court, 
a  Jury  being  waived,  nie  findings  ai»l 
judgment  were  again  In  favor  of  plaintiff. 
The  Issues  were  exclusively  those  of  fact, 
and  the  only  error  nrged  to  this  court  Is  that 
the  findings  and  judgment  were  against  the 
weight  of  tbe  erldme.  Tbe  findings  were 
upon  conflicting  testimony,  and  In  such  case 
they  are  condnstve  upon  review,  nnlesa  it  Is 
manifest  that  the  evidence  Is  wholly  Insnffl- 
dent  to  support  them.  This  rule  has  been 
reputedly  announced  and  affirmed  by  this 
court  and  also  by  the  supreme  court  Jonea 
V.  Sullivan,  23  Colo.  224.  43  Pa&  1001;  Caa- 
cade  Ice  Co.  v.  Austin  Bluff  land  &  Water 
Co.,  28  Colo.  291,  47  Pac.  268;  Bartieson  v. 
Clark,  8  Colo.  App.  23e^  4fi  Pac.  600;  Bmnk 
V.  Staats,  8  Colo.  App.  70^  44  Pue,  77a  And 
thla  rule  la  observed  even  though  the  appel- 
late court  might  feel  dtasatlafied  with  the 
condnalon  of  the  trial  court  or  Oie  verdict  of 
the  jnry.  Bmnk  v.  Staata,  vapra.;  Ballinad 
Oo.  V.  Hodgson,  18  Oolo.  122,  81  Pac  9M. 
The  reason  of  the  rule  is  obvloua  The  fun- 
damental Idea  upon  which  the  right  to  a  ju- 
ry trial  is  based  is  that  the  jnry  has  the  ex- 
clusive power,  anbject  to  the  instmcUona  of 
the  court  to  pass  upon  questions  of  dlaput- 
ed  fact  The  authority  to  finally  settle  and 
determine  these  questions  must  be  vested 
somewhere,  or  there  would  be  no  end  to  liti- 
gation. Under  our  aystem  of  laws  It  Is  In 
the  jury  before  whom  the  witnesses  appear 
and  testify.  Tlie  theory  of  the  taw  Is  that 
their  findings  are  conclusive  within  their 
province,  subject  only  to  the  right  of  tiie 
court  to  grant  a  new  trial  and  have  a  new 
Jury,  where  there  has  been  no  evidence,  or 
a  manifest  lack  of  sufflclent  evidence,  to  sup- 
port their  finding.  It  is  an  elementary 
proposition  of  law  that  Juries  are  the  aole 
judges  of  the  credit  which  may  be  attached 
to  the  testimony  of  the  various  witnesses  In 
case  of  conflicting  evidence,  and  tbe  only 
matters  which  this  credibility  la  to  be  de- 
termined and  measured  come  under  their  Im- 
mediate personal  observation.  Tbey  see  the 
witnesses,  hear  them  testify,  and  can  best 
judge  from  their  appearance,  manner,  etc, 
as  to  which  is  most  worthy  of  belief  aa  to 
any  matter  disputed.   Tbe  same  reasons  re- 
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quire  reliance  to  be  placed  upon  the  flndlngs 
of  a  trial  judge  where  a  Jury  Is  waived.  Ap- 
pellate courts  are  entirely  without  such 
means  and  opportunity  to  test  and  deter- 
mine the  credibility  of  the  witnesses.  The 
written  or  printed  testimony  alone  la  pre- 
sented to  them,  and.  so  far  as  they  can  de- 
termine from  this,  the  evidence  of  one  is  en- 
titled to  as  much  credit  as  that  of  another. 
The  reasons  for  the  observance  of  this  rule 
become  stlU  more  weighty  and  binding 
when,  as  in  the  case  at  bar,  there  have  beeu 
two  trials  with  the  same  result.  Quimby  v. 
Boyd,  a  Colo.  209,  6  Pac.  462;  Todd  v.  Deme- 
ree.  15  Colo.  88,  24  Pac.  563.  This  case 
comes  wholly  within  this  rule.  There  was 
evidence  upon  which  a  finding  and  Judgment 
for  either  party  could  have  been  based,  and 
by  which  it  could  have  been  supported.  In 
8uch  case  reversal  by  this  court  would  be  in 
violation  of  the  established  rule  of  appellate 
practice,  which  Is  not  only  reasonable,  fair, 
and  just,  but  which  experience  has  demon- 
strated to  be  absolutely  essential  and  neces- 
sary to  the  proper  dispensation  of  justice 
and  the  ultimate  termination  of  litigation. 
The  Judgment  will  be  affirmed.  Affirmed. 


SMITH  et  al.  r.  WILKINS  et  al. 
(Supreme  Court  of  uregon.   Dec.  27,  1897.) 

APPBAL— RBCORD— DECISIO!t. 

After  afflnnance  of  a  decree  disiniHsing  a 
CP088  bill  on  the  Rround  of  its  insnfflrieiicy,  de- 
fendant mov^  to  remand  the  cauiw,  with  per- 
mission  to  him  to  aj^ly  for  leave  to  amend.  The 
record  was  in  such  a  state  of  confusion  as  to 
make  it  iuiiKfssibJe  to  ascertain  the  real  queatlona 
at  iHSue,  and  the  real  rights  litigated  in  thv  lower 
court,  but  HQcli  condition  wax  nut,  apparently, 
the  result  of  inexcusable  negUgence  of  movant, 
Held,  that  the  decree  of  attlnnance  would  he  va- 
cated, and  the  motion  granted. 

Appeal  from  circuit  court,  Benton  county; 
J.  C.  Fnllerton,  JTndge. 

Action  by  J.  R.  Smith  &  Co.  against  M.  W. 
Wllklns  and  others,  being  a  consolidation  of 
several  actions  to  foreclose  mechanics'  liens 
ngainst  defendant  Wllklns.  From  a  decree 
dismissing  his  cross  bill,  defendant  F.  E. 
Beach  appealeil,  and  the  decree  was  affirmed. 
On  motion  of  said  defendant  to  remand  the 
cause  with  permission  to  apply  for  leave  to 
amend.  Granted. 

G.  G.  Gammans,  for  appellant  H.  C  Wat< 
son,  for  respondents. 

PER  CURIAM.  Upon  the  former  hearing 
the  decree  of  the  court  below  was  affirmed  on 
the  ground  that  Beach's  answer  was  insuffi- 
cient (48  Pac.  708),  but  it  now  appears  that 
all  the  record  was  not  before  the  court  at  the 
time.  A  portion  of  it  had  been  misplaced,  and 
did  not  get  into  the  Judgment  roll,  and.  as  the 
attorney  who  took  and  prosecuted  this  appeal 
did  not  try  the  case  in  the  court  below,  he 
was  not  aware  of  and  did  not  discover  the  de- 
fect, nor  wos  the  mlqdaced  portion  of  the  rec* 


ord  found,  untU  after  the  former  decision. 
Application  was  made  for  a  rehearing,  and 
for  a  rule  on  the  court  below  to  complete  the 
record.  From  the  record,  as  we  now  have  it. 
It  appears  that,  In  addition  to  his  complaint 
In  the  suit  brought  to  foreclose  his  lien,  and 
which  was,  by  stipulation  of  the  i>arUes.  con- 
solidated with  the  Smith  case.  Beach  filed  at 
least  two  answers  in  the  consolidated  suit; 
but  it  is  not  clear  wliat  disposition  was  made 
of  them,  or  upon  which  one  the  cause  was 
tried  In  the  court  below,  If  upon  either.  In- 
deed, it  would  seem  from  the  findings  of  fact 
and  decree  that  Beach's  lien  was  held  Invalid 
on  a  question  of  fact  not  raised  by  the  plead- 
ings, and  which  was  not  regarded  at  the  trial 
before  the  referee  as  an  issue  in  the  case;  but 
of  this  we  cannot  determine.  The  record  is  in 
such  inextricable  confusion,  and  involved  in 
such  uncertainty,  that  It  is  Impossible  to  in- 
telligently ascertain  the  questions  really  lit- 
igated between  the  parties  to  the  appeal  la 
the  coiut  below,  or  the  rights  of  the  parties, 
and,  as  such  condition  does  not  seem  to  be  the 
result  of  inexcusable  negligence  on  the  part 
of  Beach,  his  motion  to  remand,  with  permis- 
sion to  apply  to  the  court  below  for  leave  to 
amend  his  answer  so  as  to  present  the  real 
issues  In  the  case,  and  for  a  trial  upon  the 
merits,  so  far  as  his  rights  are  Involved, 
should  be  allowed.  Branson  v.  Railway  Co.. 
10  Or.  278,  seems  to  be  a  precedent  for  such 
a  proceeding,  and,  without  further  elabora- 
tion of  the  facts,  it  is  sufficient  to  say  that 
we  are  ail  agreed  that  this  is  pre-eminently  a 
case  calling  for  a  like  remedy.  The  decree 
heretofore  entered  will,  therefore,  be  vacat- 
ed, and  set  aside,  and  this  cause  remanded  to 
the  court  below  for  the  purpose  Indicated. 


TILLAMOOK  DAIRY  ASS'N  SCHERMER- 
HORN. 

(Supreme  Court  of  Oregon.  Doc.  27,  1897.) 

PLBADraO — AMBNnHEXT  AS  TO  PARTIES. 

Where  several  parties  are  declared  against 
Jointly,  and  upon  answer  it  appears  that  a  part 
only  of  the  defendants  are  liable,  an  amendmeot 
of  the  complaint  by  striUng  out  the  names  of 
those  not  liable,  and  a  dismisRal  of  the  action  as 
to  them,  is  projier,  under  Hili'a  Ann.  Laws,  { 
00,  BUbd.  3.  and  Id.  H  244.  •Ii5.  providing  that, 
in  actions  against  scTcral  defendants,  the  court 
may  eater  judgment  against  one  or  more  of  them 
when  a  several  judgment  is  proper,  and  kttve  the 
case  to  proceed  as  tu  the  others. 

Appeal  from  circuit  court,  Multnomab 
county;  S.  D.  Shattuck,  Judge. 

Action  by  the  Tillamook  Baity  Association 
against  Barnet  S.  Schermerhoru.  From  an 
order  striking  the  complaint  from  the  files, 
the  plaintiff  appeals.  Kevorsed. 

This  action  was  instltoted  against  the  de- 
fendants as  partners,  doing  business  under 
the  firm  name  of  Scherinerhom  &  Co.  The 
defendant  Charles  F.  Scbermerhorn  filed  a 
separate  answer  In  abatement  of  the  action, 
and  the  defendant  Bamet  8.  Schermertaora 
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demurred.  "When  the  demurrer  was  brought 
on  for  hearing,  the  plalntifl  applied  for  leare 
to  amend  its  complaint  by  striking  out  the 
name  of  Charles  F.  Scbermerhorn,  which 
was  granted,  and  the  cause  dismissed  as  to 
him.  The  plaintiff  thereupon  filed  an  amend- 
ed complaint,  setting  out  the  same  cause  of 
action,  and  alleging  that  the  defendant  Bar- 
net  S.  Schermerbom  is  doing  business  under 
the  firm  name  of  Scbermerhorn  &  Co.,  and 
demanded  judgment  accordingly.  Upon  mo- 
tion of  defendant,  the  amended  complaint 
was  stricken  from  the  files;  and  the  action 
of  the  court  In  this  regard  is  assigned  as  er- 
ror, and  constitutes  the  bnnis  of  the  sole 
question  made  upon  the  appeal. 

W.  W.  Thayer,  for  appellant.  A.  King 
Wllaon,  for  rei^ndent 

WOLVERTON,  3.  (after  stiting  the  facts). 
It  is  contended  by  the  defendant  that,  the 
action  having  been  brought  against  two  par- 
ties upon  an  alleged  Joint  contract,  the  com- 
plaint could  not  be  amended  bo  as  to  state 
a  cause  of  action  against  one  of  them  only; 
that  such  an  amendment  is,  in  effect,  the 
statement  of  a  new  and  different  cause  of  ac- 
tion, which  it  Is  thought  is  not  permissible 
under  the  practice.  The  idea  formerly  ob- 
tained that  a  Joint  obligation  or  contract 
constituted  an  indlvlRlble  demand.  The  sev- 
eral  Individuals  Jointly  contracting  were  con- 
sidered as  a  single  entity,  and,  to  describe 
that  entity.  It  was  necessary  to  name  the 
identical  individuals  bound.  A  description 
which  omitted  any  that  were  bound,  or  In- 
cluded others  not  bound,  would  not  Identify 
the  entity.  Hence  it  was  requisite  that  all 
the  individuals  composing  it  should  be  char- 
ged, and  no  more;  otherwise,  the  contract 
sued  on  would  not  be  the  one  made.  So,  it 
wns  considered  that  an  amendment  which 
omitted  a  party  formerly  charged  jointly 
with  another  was  a  statement  of  a  new  and 
distinct  cause  of  action.  Modern  code  prac- 
tice, however,  has  materially  encroached  up- 
on this  Idea,  and  a  nonjoinder  or  misjoinder 
of  parties  defendants  does  not  necessarily 
nonsuit  tbe  plaintiff  or  defeat  the  action.  It 
is  provided  by  statute  that  when  an  action 
Is  against  two  or  more  defendants,  and  "all 
tbe  defendants  have  been  served,  judgment 
may  be  taken  against  any  or  either  of  them 
severally,  when  the  plaintiff  would  be  enti- 
tled to  Judgment  against  such  defendant,  or 
defendants,  if  the  action  had  been  against 
them,  or  either  of  them  alone."  Hill's  Ann. 
ZjUws  Or.  S  60,  subd.  3.  Furthermore,  "judg- 
ment may  be  given  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against 
one  or  more  of  several  defendants";  and, 
"In  an  action  against  several  defendants,  the 
court  may,  in  its  discretion,  render  Judg- 
ment against  one  or  more  of  them,  when- 
ever a  several  Judgment  Is  proper,  leaving 
the  action  to  proceed  against  tbe  others." 
Id.  H  244,  215.    A  statute  Identical  in  effect 


to  these  sections  has  received  judicial  con- 
struction In  New  York,  and  it  Is  there  held 
that  "a  plaintiff  Is  not  now  to  be  nonsuited 
because  be  has  brought  too  many  parties 
into  court.  If  be  cfnild  recover  against  any 
of  the  defendants  upon  tbe  facts  proved 
had  he  sued  them  alone,  the  recovery  against 
them  Is  proper,  although  he  may  have  joined 
others  with  them  in  tbe  action  against  whom 
no  liability  is  shown."  Mcintosh  v.  Ensign, 
28  N.  Y.  160.  172.  And  under  a  statute  of 
similar  import  more  recently  enacted,  and 
which  It  was  declared  should  receive  the 
same  coiutructlon  as  the  former,  Andrews, 
J..  Sf^s:  "The  common-law  rule  that.  In  an 
action  against  several  defendants  upon  an 
alleged  joint  contract,  the  plaintiff  must 
fall,  unless  he  establishes  tbe  Joint  liability 
of  all  the  defendants.  Is  no  longer  the  rule 
of  procedure  in  this  state.  By  the  former 
Code  (section  274),  the  court  was  authorized 
In  an  action  against  several  defendants  to 
render  judgment  against  one  or  more  of 
them.  leavli^  the  action  to  proceed  against 
tbe  others,  whenever  a  several  Judgment  wns 
proper.  The  court.  In  construing  this  provi- 
sion, did  not  limit  its  application  to  cases  of 
joint  and  several  liability,  but  considered  it 
as  authorizing  a  separate  judgment  where  a 
separate  liability  of  some  of  the  defendants 
was  established  on  the  trial,  although  the 
cause  of  action,  as  alleged  In  the  complaint, 
was  Joint  only."  Stedeker  T.  Bernard,  102  N. 
Y.  327,  330,  6  N.  E.  791. 

From  these  authorities  the  true  and  rea- 
sonable construction  of  the  several  sections 
of  our  statute  alluded  to  would  appear  to 
be  that  when,  In  an  action  upon  a  joint  con- 
tract. It  is  determined  that  one  or  more  of 
the  defendants  are  not  liable,  but  that  one 
or  more  of  the  others  are,  judgment  may  be 
given  and  rendered  against  those  liable, 
whether  their  liability  be  joint  or  several, 
and  tbe  other  defendants  may  be  dismissed. 
"The  test,"  says  Emott,  J.,  in  Mcintosh  v. 
Ensign,  supra,  "Is  TVhether  the  plaintiff  can 
recover  in  the  action  against  any  of  the  de- 
fendants if  they  had  been  sued  alone."  This 
view  seems  to  be  generally  supported  by  jn- 
dicial  opinion.  See  Rutenberg  v.  Main,  47 
Cal.  214;  Grubn  v.  Stanley,  02  Cal.  86,  28 
Pac.  56;  Lewis  v.  Clarkin.  18  Cal.  399;  Lew- 
la  V.  Williams,  3  Minn.  151  (Gil.  95j;  Make- 
peace V.  Davis,  27  Ind.  352;  Truesdell  v. 
Rhodes,  26  Wis.  215;  Pom.  Code  Rem.  §S 
289-202.  The  decisions  of  this  court  are  in 
exact  harmony  with  the  lnter]"^tutIon  else- 
where. See  Senrs  v.  McGrew,  10  Or.  48;  Ah 
I^p  V.  Gong  Choy,  13  Or.  205,  0  Pac.  483; 
Hamm  v.  Easche,  22  Or.  513.  30  Pac.  501. 
An  effort  was  made  to  distinguish  these 
cases  as  resting  upon  contracts  not  joint, 
but  either  several  or  joint  and  several,  and 
for  that  reason  not  in  point.  But,  In  the 
light  of  the  other  adjudications  referred  to, 
we  regard  this  as  a  "distinction  without  a 
difference."  If  A.,  B.,  and  C.  are  sued  upon 
a  joint  contract  or  obligation,  and  It  should 
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torn  out  that  C.  was  not  bonnd,  under  the 
rule  Judgment  could  go  against  A.  and  B., 
while  the  complaint  would  be  dismissed  as 
to  C,  to  the  same  effect  as  If  the  action  bad 
been  Instituted  against  all  upon  a  several  or 
Joint  and  several  contract,  and  It  was  shown 
that  C.  was  not  liable  with  the  others.  Nor 
could  It  make  any  difference  that  several 
persons  were  sued  as  Jointly  boimd,  and  It 
should  appear  that  one  only  was  obligated. 
Judgment  could  be  had  as  to  him,  and  the 
complaint  dismissed  as  to  the  others.  Sted< 
eker  t.  Bernard,  supra,  was  an  action 
against  several  defendants,  who,  it  was  al- 
leged, were  partners,  doing  business  under 
the  Arm  name  of  H.  O.  Bernard  &  Co.,  and 
which  firm  had  executed  and  delivered  Its 
check  to  plaintiff.  The  answer  denied  that 
the  check  was  made  in  behalf  of  or  by  the 
firm,  but  averred  that  it  was  executed  by 
Bernard  Individually  In  his  private  business. 
The  court,  on  motion  of  plaintiff  for  Judg- 
ment on  account  of  the  frivolousness  of  the 
answer,  gave  Judgment  against  Bernard,  and 
allowed  the  action  to  be  continued  against 
the  other  defendants.  The  judgment  against 
Bernard  singly  was  sustained,  although  the 
action  was  Instituted  upon  an  alleged  Joint 
obligation  of  several  doing  business  as  part- 
ners under  a  designated  firm  name.  Apply 
the  test  Indicated  by  Emott,  J.,  In  Mcintosh 
T.  Bnslgn,  supra,  to  the  case  at  bar,  and 
we  have  but  to  look  to  the  amended  com- 
plaint, the  allegations  of  which  must  be  tak- 
en as  true  for  the  purposes  of  the  motion,  to 
determine  whether  the  plaintiff  would  have 
been  entitled  to  a  Judgment  against  Barnet 
S.  Schermerhora  If  the  action  had  been  In- 
stituted against  him  singly;  and  from  the 
averments  therein  It  clearly  appears  that  he 
would  have  been  so  entitled,  although  he 
bad  no  cause  of  action  against  Charles  F. 
Scbermerhom.  The  amendment  was  before 
trial,  and  germane  to  the  subject-matter  of 
the  controversy,  and  one  proper  to  have  been 
made  under  the  sound  discretion  of  the 
court.  Talbott  t.  Garretson  (Or.)  49  Pac.  878. 
The  court  below,  in  the  exercise  of  8a<^  dis- 
cretion, granted  leave  to  amend  by  striking 
out  the  name  of  Charles  Scbermerhom, 
but,  upon  motion  to  strike  the  amended  com- 
plaint from  the  ttles,  concluded  that  the 
amendment  was  one  tliat  he  had  not  tlie 
power  to  allow,  and  sustained  the  motion. 
In  this  it  was  in  error,  and  the  Judgment  will 
therefore  be  reversed  and  remanded,  for 
such  further  action  as  may  be  deemed  ad- 
visable In  the  premises. 


HANTHORN  v.  OLTVEH. 
(Supreme  Court  of  Oregon.    Dec,  27,  1897.) 

JliDCMEST  BY  DefACLT— VaCATINO. 

A  deloiidaut  showed  that  he  did  not  under- 
stand the  Eiifilish  lanpiiaee  pcrfoclly,  and  that 
he  mlsumlrratood  a  notiHcution  from  hiH  nttor- 
uer,  received  on  Monday,  that  his  case  would  be 


BEPOBTBB,  (Or. 

tried  on  Tuesday,  and  believed  it  to  mean  Toes- 
day  of  the  next  week,  at  which  date  he  was  on 
hand  ready  for  trial,  only  to  learn  that  judgment 
had  gone  against  him  the  week  before;  that  be 
had  a  good  defense  aside  from  liniiCatioas  which 
had  not  been  pleaded,  although  available;  that 
he  applied  for  a  new  trial  on  terms  on  the  day 
he  learned  of  his  mistake.  HHd,  that  a  refusal 
to  set  aside  the  default  and  judgment  on  terms 
was  an  abuse  of  discretion. 

Appeal  from  circuit  court,  Clatsop  county; 
T.  A.  McBrlde,  Judge. 

Action  hy  James  O.  Hanthom  against  Sam- 
uel OUver.  From  an  order  denying  a  motion 
to  set  aside  &  default  Judgment,  the  defendant 
appeals.  Reversed. 

This  action  was  brought  on  the  22d  of  Sep- 
tember, 18&4,  to  recover  the  sum  of  $698.48 
for  goods  alleged  to  have  been  sold  and  mon- 
ey loaned  by  the  plalntifTs  assignor  to  the  de- 
fendant In  tiie  month  of  October,  1876,  and 
the  complaint  avers,  for  the  purpose  of  taking 
the  case  out  of  the  statute  of  limitations, 
that  the  defendant  was  and  bad  been  a  non- 
resident of  the  state  since  August  15,  1877. 
On  the  25th  of  tSeptember  the  defendant  an- 
swered, denying  all  the  material  allegations 
of  the  complaint  except  the  fact  of  his  non- 
residence,  and  affirmatively  alleging  that  he 
had  fully  paid  for  all  goods  purchased  by  him 
of  the  plalntifTs  assignor.  A  reply  having 
been  filed,  the  cause  was,  by  mutual  consent, 
continued  from  time  to  time  until  Septeml:>er 
16,  1895,  when  it  was  set  for  trial  on  Tuesday, 
the  24th  of  the  month.  On  Monday,  the  day 
before  the  time  fixed  for  the  hearing,  the  de- 
fendant was  notified  by  his  counsel  that  the 
cause  had  been  set  for  "Tuesday"  but,  being 
a  foreigner,  and  not  understanding  the  Eng- 
lish language  perfectly,  supposed  that  it  was 
Tuesday  of  the  following  week,  and  not  the 
next  day,  and,  residing  about  15  miles  from 
the  county  seat,  did  not  appear  at  the  time 
set,  and  the  cause  was  tried,  and  judgment 
rendered  against  him  for  the  amount  demand- 
ed in  the  comidaint,  together  with  $1,061.09 
Interest,  aggregating  $1,758.57  and  coats, 
without  his  appearance,  either  in  person  or 
by  counsel.  On  Tuesday,  the  1st  day  of  Oc- 
tober,—the  day  he  supposed  the  cause  was  to 
be  tried,— he  went  over  to  Astoria,  to  attend 
the  trial,  and  upon  his  arrival  fouud  that 
Judgment  had  already  gone  against  blm.  He 
thereupon  immediately  filed  a  motion  to  va- 
cate and  set  It  aside  on  the  ground  of  excus- 
able mistake,  accompanied  by  affidavit  show- 
ing that  he  had  misunderstood  the  time  set 
for  the  trial,  and  that  such  mistake  occui*red 
as  above  detailed;  that  he  had  a  meritorious 
defense  to  the  acUou,  as  stated  In  his  answer; 
and  also  that  be  was  and  had  been  a  resident 
of  this  state  continuously  since  the  alleged 
purchase  of  the  goods  mentioned  and  refer- 
red to  In  the  complaint;  and  tliat  such  actl<ni 
was,  in  fact,  barred  by  the  statute  of  limita- 
tions. A  counter  aftldnvlt  was  filed  by  the 
plaintiff's  attorney  to  the  effect  that  the  ac- 
tion was  commenced  la  August.  1884,  and  Is- 
sue Joined  In  Septemb^  following;  tiiat  for 
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the  conrentence  of  the  defendant,  and  to  en- 
able blm  to  obtain  the  deposition  of  a  wit- 
ness, the  plalntlfr  had  consented  to  continu- 
ances from  time  to  time;  that  on  the  16th 
of  September,  1895,  the  court,  on  its  own  mo- 
tion, set  the  cause  for  hearing  on  Tuesday, 
the  21th,  and  defendant's  attorney  was  advis- 
ed thereof;  that  plalntlfT  was  present  with 
his  coonsel  and  witnesses  at  the  time  desig- 
nated, and  that  defendant'a  counsel,  belne 
present  Id  court,  stated  that  he  had  notified 
defendant,  but  that  he  had  failed  to  appear, 
whereupon  the  court  ordered  the  cause  to 
proceed  without  him;  that  plaintiff  was  oblig- 
ed to  go  to  great  expense  In  preparing  for  the 
trial  and  procuring  the  attendance  of  witness- 
es from  the  city  of  Portland,  and  that  the 
cause  had  been  long  delayed  on  account  of, 
and  at  the  request  of,  defendant's  counsel. 
Tbe  defendant  thereupon  offered  In  writing 
to  pay  all  the  costs  of  the  action  up  to  date, 
and  to  proceed  to  trial  at  any  designated  day 
during  the  then  term  of  court  as  a  condition, 
or  as  terms  for  setting  aside  the  judgment 
The  court  denied  the  motion,  and  defendant 
appeals. 

John  H,  Smith  and  F.  D.  Wiuton,  for  appe- 
lant.  F.  J.  Taylor,  for  respondent 

BBAN,  J.  (after  stating  the  ^ts).  Upon 
the  fkets  disclosed  by  the  record,  we  are  of 
the  opinion  that  tiie  defendant  was  entitled 
to  have  the  Judgment  opeaeA  up,  and  to 
malra  tala  def«ise,  and  that  the  dental  by  the 
trial  court  of  his  motion  for  that  purpose  Is 
reversible  error.  Tbe  case  presented  Is  not 
<nie  of  negligence  or  omission  on  the  part  of 
either  deftoidant  or  bis  counsel,  but  Is  an  ex- 
cnaable  mistake,  growing  ont  of  an  honest 
mlsnnderatandliie  of  the  defendant  as  to  tlie 
time  of  triaL  His  counsel  told  blm  <m  Mon- 
iaj  that  tbe  caae  was  set  for  Tuesday 
(meaning  the  following  day),  but  he  under- 
stood it  to  be  Tuesday  of  the  next  weelt. 
This  was  quite  a  natural  mistake  under  the 
circumstances,  and  to  hold  that  on  account 
thereof  he  should  have  no  relief  from  the 
judgment  rendered  against  him,  but  must 
lose  the  benefit  of  a  good  and  meritorious 
defense,  appears  to  ns  to  establish  an  unnec- 
essarily harsh  rule  of  practice.  That  he  in- 
tended to  make  a  defense  is  obvious  from  the 
fact  tbat  he  was  on  hand,  ready  for  trial, 
at  the  time  he  supposed  tbe  case  was  to  be 
heard,  and  immediately  api^led  to  have  tiie 
judgment  vacated  on  terms.  No  laches  or 
unnecessary  delay  can  be  Justly  Imputed  to 
him.  and  there  is  nothing  In  the  record  to  In- 
dicate that  be  was  not  proceeding  In  the  ut- 
most good  faith,  or  that  plaintiff  would  have 
been  serlonsly  injured  by  vacating  the  Judg- 
ment, and  allowing  the  case  to  be  tried  on 
Its  merits.  Tbe  action  Itself  is  brought  up- 
on a  demand  which  appears,  from  the  undis- 
puted affidavit  filed  by  the  defendant,  to 
have  been  long  since  barred  by  tbe  statute 
of  UmttatioDS,  and,  although  he  does  not 


place  his  defense  upon  that  ground,  yet  it 
fumlshea  a  very  cogent  reasim  why  be  should 
be  allowed  tbe  ben^t  of  a  trial  ppon  the 
Issue  as  joined.  If  tbe  {daintlff's  claim  Is 
Just,  he  cannot  be  wronged  by  opening  up  tbe 
Judgment;  but,  If  It  is  unjust,  a  very  griev- 
ous Injiny  will  be  done  tbe  defendant  by  al- 
lowhig  it  to  stand.  Under  such  a  state  of 
facts,  and  where,  as  in  the  case  at  bar,  the 
application  is  made  soon  after  the  default, 
and  no  serious  delay  or  injuiy  could  bare 
resulted  to  the  pliUntlff,  the  defendant  should, 
in  our  oirfnion,  have  been  given  an  oppor- 
tunity to  defend  upon  such  terms  as  the 
trial  court  might  have  deemed  pn^fer.  It  is 
true,  as  claimed  by  plaintiff's  counsel,  that 
an  application  to  be  relieved  from  a  Judg- 
ment under  section  102  of  the  statute  (Hill's 
Ann.  Laws),  Is  addressed  to  the  sound  dis- 
cretion of  the  trial  court,  and  that  its  orders 
in  the  premises  will  not  be  disturbed  on  ap- 
peal unless  there  has  been  an  abuse  thweof. 
But,  as  8^  by  Mr.  Justice  Wolverton  in 
Thomtuwn  T.  Connelt  (Or.)  48  Pac.  4G8: 
*<The  discretion  here  spoken  of  Is  'an  im- 
partial discretion,  guided  and  controlled  in  Its 
execution  by  fixed  legal  principles;'  'a  legal 
discretion,  to  be  exercised  In  conformity  with 
the  spirit  of  the  law,  and  In  a  manner  to 
subserve,  and  not  to  defeat,  the  ends  of  snb- 
Btantlal  justice;'  and  for  a  manifest  abase 
tliereof  it  is  reviewable  by  an  a^iellate  Ju- 
risdiction,**—citing  aathorltles.  And  "ap^- 
catlons  of  this  character,"  says  the  si^reme 
court  ot  Callfbmla  in  Watson  t.  BaOroad 
Oo.,  41  Cal.  ao,  "are  addressed  to  the  •  •  * 
legal  discretion  of  the  court  In  which  the 
default  has  occurred,  and  should  be  dis- 
posed of  by  it  as  substantial  justice  may 
se«n  to  require.  Bach  case  must  be  deter- 
mined hy  its  own  peculiar  facts,  for  perhaps 
no  two  cases  will  be  found  to  present  the 
same  circumstances  tor  condderation.  As  a 
gennol  rule,  however,  In  ease  where,  as  bere, 
tbe  application  Is  made  so  Immediately  after 
default  entered  as  that  no  ctmriderable  de- 
lay to  the  plaintiff  Is  to  be  occasioned  Igr  per- 
mitting a  defense  on  the  merits,  the  court 
owht  to  Incline  to  relieve.  The  exercise  of 
the  mere  discretion  of  the  court  oni^  to 
tend  in  a  reasonable  degree,  at  least,  to 
bring  about  a  judgment  on  the  very  merits 
of  the  case;  and.  when  the  circumstances 
ore  such  as  to  lead  the  court  to  hesitate  up- 
on the  motion  to  open  the  default,  it  Is  bet- 
ter, as  a  general  rule,  that  the  doubt  should 
be  resolved  in  favor  of  the  aH>lIcatlon.  In 
connection  with  Its  allowance,  terms  and 
conditions  ought  generally  to  be  Imposed  up- 
on the  party  In  default,  which,  of  course, 
should  be  more  or  less  severe,  as  the  particu- 
lar circumstances  would  seem  to  warrant" 
This  seems  to  be  a  very  clear  and  satisfactory 
statement  of  the  rule.  6  Enc.  Fl.  &  Prar. 
105  et  seq.,  and  note;  1  Black,  Judgm.  S 
854;  1  Freem.  Juugm.  |  106;  and  a  note  to 
Bumham  t.  Hays,  58  Am.  Dec.  389.  And  a 
reference  to  some  of  the  adjudged  cases  wffl 
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Show  It!  application.  Thus,  where  the  de- 
fendant's attorney,  being  aDout  to  remoTe 
from  town,  called  at  defendant's  office,  and 
left  tbe  papers  In  a  ease  then  i>endlng  with 
Ms  bookkeeper,  with  Instructions  to  tell  the 
defendant  that  he  would  have  to  get  another 
attorney  on  account  of  his  departure,  bat  the 
bookkeeper,  being  busy,  and  supposing  the 
papers  related  to  another  matter,  fafled  to 
give  the  message,  the  case  was  set  fbr  trial, 
and  Judgment  rendered  therein  without  eltiier 
the  defendant  or  his  attorney  being  present 
and  it  was  held  that  the  refusal  of  the  trial 
court  to  set  it  aside  was  rererMUe  oror. 
Orady  t.  Donahoo  (CaL)  41  Pac.  41.  In 
Dodge  r.  RIdenour,  62  Cal.  26^  Judgment 
was  rendered  against  the  defendant  ta  the 
absence  of  his  connsd,  who  foi^t  the  date 
set  for  the  trial,  and  the  order  of  the  court 
overruling  a  motion  to  set  the  Judgment  aside 
was  reversed  by  the  appellate  court  So,  al- 
so, in  Keldy  v.  Scott,  53  Cal.  08,  it  was  held 
that  a  mistake  of  the  defendant  at  to  the 
day  he  was  served  with  process  was  a  suffi- 
cient excuse  fox  falling  to  answer  within  the 
time  required,  he  having  immediately  ap- 
plied to  set  aside  the  default;  and  that  It 
was  error  for  the  court  below  to  deny  the 
motion.  And  again  In  Pearson  v.  Fishing 
Co.  (Oal.)  ai  Pac.  76,  the  order  was  reversed 
because  the  court  refused  to  set  aside  a 
Judgment  on  a  showing  that  It  was  obtained 
through  a  mistaken  belief  of  counsd  that  the 
case  would  not  be  reached  on  the  day  It  was 
set  for  hearing,  because  of  other  cases  ahead 
of  It  on  the  calendar.  So,  also,  where  a  de- 
fmdant,  Immediately  after  service  of  pro- 
cess, commenced  making  preparations  for  bis 
defense,  but,  owing  to  a  multitude  of  press- 
ing engagements,  which  shortly  afterwards 
called  him  away  from  home,  and  out  of  the 
state,  he  mistook  the  day  when  his  answer 
was  due,  and  defaulted,  it  was  held  that  the 
order  of  the  circuit  court  in  refusing  to  open 
up  the  default,  and  allow  him  to  answer, 
was  erroneous.  Johnson  v.  Eldred,  13  Wis. 
480.  Many  other  cases  could  be  cited,  but 
these  are  sufflcloit  The  order  overruling 
the  motion  will  be  reversed,  and  the  cause 
remanded  to  the  court  below,  with  directions 
to  allow  it,  and  set  aside  the  Judgment,  iq>- 
on  such  terms  as  may  seem  Just  and  equita- 
ble. 


STOUT  et  al.  v.  YAMHITX  COUNTY. 
(Supreme  Ciiurt  of  Oregon.    Dec.  27.  1897.) 
Records  of  CoDNTi  CouiiT — Parol  Evide>;cs. 

Parol  evidence  Is  ndmisHible  to  sut^lempnt 
the  records  of  the  county  court  as  to  proceedioKs 
of  such  court  when  sitting  for  the  transaction 
of  the  county  business. 

Appeal  from  circuit  court,  Yamhill  county; 
George  H.  Burnett,  Judge. 

Action  by  Stout  &  Martin  against  Yamhill 
county  for  lumber  furnished  under  contract 
with  the  county  court  Judgment  for  de- 
fendant and  plaintiffs  appeal.  Reversed. 


REPORTIillt  (Or. 

This  is  an  action  to  recover  91,010.80  for 
lumber  alleged  to  have  been  sold  and  d^lv- 
ered  by  tlie  platntUFs  to  tlie  defendant  coun- 
ty. The  complahit  alleges  that  on  the  18th 
day  of  June,  1894,  the  county  court  of  Yam- 
bill  county,  sitting  for  the  transacting  of 
county  business,  duly  designated  and  ap- 
pointed one  of  Ito  members,  J.  J.  Henderson, 
to  superintend  the  repair  of  an  approach  to 
a  bridge  on  the  public  highway  across  the 
South  Yamlilll  river,  between  McMlnnvIlle 
and  Dayton,  or  to  rebuild  the  same  In  such 
manner  aa  in  his  Judgment  would  be  for 
the  best  interests  of  the  county;  that  pursu- 
ant to  this  appointment,  Henderson,  on  the 
18th  day  of  June,  1881,  in  the  name  and  on 
behalf  of  the  county,  contracted  with  the 
plalntifTs  for  certain  lumber  to  be  used  in 
the  repair  of  such  approach;  that  In  pursu- 
ance of  tills  contract,  the  plaintiffs  sold  to 
the  defendant,  and  delivered  to  Henderson 
for  It  between  the  18th  day  of  June  and  the 
7th  day  of  August  134,744  feet  of  lumlwr  at 
the  agreed  price  of  f7.0U  per  1,000,  amount- 
ing lu  the  aggregate  to  $1,010.80;  that  the 
lumiwr  was  sold  and  delivered  to  be  used, 
and  was  used,  In  rei>alriug  the  approach  to 
such  bridge,  with  the  knowledge  and  consent 
of  the  defendant  and  la  now  in  use  by  the 
public;  that  on  August  8, 1894,  plaintiffs  pre- 
sented their  claim  to  the  comity  court,  and 
on  September  6th  following  the  sum  of 
$181.11  was  allowed  tiiereon,  which  the 
plaintiffs  refused  to  accept  The  answer  ad- 
mits the  making  of  the  order  appointing 
Henderson  superintendent  of  the  repairs  or 
rebuilding  of  the  approach  referred  to,  but 
denies  that  In  pursuance  of  such  appoint- 
ment he  made  the  contract  with  plaintiffs 
alleged  In  the  complaint  or  that  they  fur- 
nished to  the  defendant  any  lumber  what- 
ever to  be  used  in  repairing  such  approach, 
except  to  the  amount  and  reasonable  value 
of  ¥188.11.  which  amount  had  been  duly  al- 
lowed by  the  county  court 

Upon  the  trial  the  plaintiffs,  to  sustain  the 
Issues  on  their  part  Sbyc  In  evidence  a  certi- 
fied copy  of  on  order  of  the  county  court  "in 
the  matter  of  rebuilding  or  repairing  ap- 
proach to  the  bridge  across  South  Yamhill 
river,  between  McMinnyllle  and  Dayton,"  of 
date  June  18, 188i,  appointing  Henderson  "to 
snperlntend  the  repair  of  said  approach,  or 
rebuild  the  same  in  the  manner  tliat,  in  his 
Judgmeut,  will  be  for  the  best  Interests  of 
the  county."  They  th«i  offered  to  prove  by 
parol  that  the  order  as  entered  by  the  clerk 
in  the  Journal  did  J^ot  fully  express  the  au- 
thority conferred  upon  Henderson  by  the 
county  court  but  that  It  actually  authorized 
and  empowered  him  to  employ  tiie  labor  and 
purchase  the  lumber  and  other  material  nec- 
essary to  rebuild  or  repair  such  approach, 
as  be  m^ht  think  best;  that  one  of  the 
plaintiffs  was  In  attendance  <m  the  county 
court  at  the  time  this  order  was  made  for 
the  purpose  of  contracting  with  such  court 
to  fumlsb  the  lumber  necesst^  for  the  re- 
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pair  of  the  approach  In  question,  and  ttiat 
he  was  informed  by  the  members  of  the 
court,  while  It  was  In  session,  that  Hender- 
son, who  was  one  of  the  county  commis- 
sioners, had  been  appointed  the  agent  of  the 
county,  with  full  power  and  authority  to 
malvB  all  necessary  contracts  In  reference  to 
the  matter,  and  that  he  should  see  him  con- 
cerning the  same;  that  he  subsequently  con- 
tracted with  Henderson  to  furnish  the  lum- 
1>er,  and  did  so  furnish  it,  and  It  was  used 
by  him  in  the  repair  of  the  approach  to  the 
bridge  in  question,  and  entered  into  and 
formed  a  part  thereof;  that  he  subsequently 
filed  with  the  county  court  a  verified,  Item- 
ized claim  for  the  lumber  so  furnished,  and 
that  such  court  allowed  thereon  the  sum  of 
1181.11;  that  Henderson  thereafter  made  a 
verbal  report  to  the  county  court,  while  in 
session,  of  his  doings  in  the  matter  of  the 
repair  of  the  approach  to  the  bridge  in  ques- 
tion, and  that  such  court  at  the  time  ratified 
and  confirmed  all  of  bis  acts  In  relation 
thereto.  Bnt  all  this  evidence  was  ruled 
out  by  the  court  as  incompetent,  and  upon 
motion  of  the  defendant  a  nonsuit  was  or- 
dered, from  which  Judgment  the  plalntifFs 
bring  this  appeal. 

G.  6.  Bingham  and  J.  J.  Spencer,  for  ap- 
pellants. S.  L.  Hayden.  Diet.  Atty..  and  W. 
M.  Ramsey,  for  respondent. 

BEAN,  J.  (after  stating  the  facts).  The 
rulings  of  the  trial  court  were  evidently 
based  upon  the  theory  that  Henderson's  au- 
thority to  make  the  contract  upon  which  this 
action  Is  based  conld  be  proven  only  by  the 
records  of  the  county  court,  and  that  parol 
evidence  was  not  admissible  to  supplement 
such  record  as  to  facts  which  actually  oc- 
curred, but  of  which  the  clerk  neglected  to 
make  a  proper  record.  In  this,  we  think, 
the  court  was  In  error.  A  county  court, 
when  exercising  the  authority  and  powers 
pertaining  to  county  commissioners  under 
section  896  of  HlU's  Ann.  Laws  Or.,  acts  ei- 
ther as  a  court  of  Inferior  jurisdiction,  or  as 
the  mere  fiscal  or  managing  agent  of  the 
county,  according  to  the  nature  and  charac- 
ter of  the  matter  under  consideration.  Cros- 
aen  v.  Wasco  Co.,  10  Or.  Ill;  Frankl  t. 
Bailey  <Or.)  50  Pac.  186.  Its  judicial  pro- 
<-<^lngs  must,  like  that  of  all  courts,  be 
proven  by  the  record;  but  when  it  is  acting 
as  a  mere  managing  agent  In  the  transac- 
tion of  the  ordinary  business  of  the  county 
there  is  no  law,  statutory  or  otherwise,  ren- 
dering Invalid  a  contract  made  with  or  by 
its  authority  merely  because  such  contract, 
or  the  authority  of  the  person  making  it,  is 
not  entered  in  the  records  of  the  court,  and 
there  is  no  statute  making  the  record  the 
only  evidence  thereof.  It  Is  not  the  record, 
but  the  assent  and  agreement  of  the  mem- 
t>ers  of  the  court  when  in  session,  and  acting 
as  a  court,  which  gives  validity  to  the  con- 
tract; and  the  negligence  of  the  clerk  in  fall- 


ing to  fully  record  their  proceedings  cannot 
nullify  their  acts.  If  the  clerk  makes  a  com- 
plete record,  as  the  statute  seems  to  con- 
template he  shall  do  {section  903),  such  rec- 
ord is  competent,  and  the  best  evidence  of 
Its  acts,  and  perhaps  cannot  be  contradicted 
by  parol;  but,  if  he  falls  to  perform  this 
duty,  it  is  no  defense  to  an  action  against 
the  county  upon  the  contract  as  actually 
made.  The  reason  Is  apparent.  A  party 
contracting  with  a  county  court  has  no  pow- 
er or  authority  to  determine  what  shall  or 
sliall  not  be  entered  in  the  records.  That 
is  a  matter  which  rests  alone  with  the  coun- 
ty officers,  and  the  law  will  not  permit  preju- 
dice or  loss  to  such  a  party  by  reason  of 
the  negligence  or  Intentional  omission  of  the 
other  contracting  party  to  make  the  records 
of  the  court  shon-  all  its  acts  and  proceed- 
ings, but  allows  the  omission  to  be  supplied 
by  parol.  This  rule  has  been  recognized  and 
enforced  In  many  jurisdictions  in  cases  sim- 
ilar to  the  one  at  bar  and  seems  well  settled. 
20  Am.  &  Eng.  Enc.  Law,  501;  1  Dill.  Mun. 
Corp.  8§  300,  301;  Tied.  Mun.  Corp.  {  108; 
GlUett  V.  Commissioners,  18  Kan.  410;  Chi- 
cago, K.  &  W.  R.  Co.  V.  Commissioners  of 
Stafford  Co.,  30  Kan.  121, 12  Pac.  503;  Rock 
Creek  Tp.  v.  Codding,  42  Kan.  640,  22  Pac. 
741;  Athearn  v.  Independent  DlsL,  33  Iowa, 
105;  Jordan  v.  Osceola  Co..  59  Iowa,  388,  13 
N.  W.  a44;  Morgan  v.  Wilfiey,  71  Iowa,  212, 
32  X.  W.  265;  Taymouth  v.  Koehler,  35  Mich. 
22;  School  DIst.  v.  Clark,  90  Mich.  435,  51 
N.  W.  529;  German  Ins.  Co.  of  Freeport  v. 
Independent  School  Dlst.  of  Milford,  25  C.  C. 
A.  492,  80  Fed.  366.  It  follows  that  the 
judgment  of  the  court  below  must  be  revers- 
ed and  a  new  trial  ordered. 


WACHSMUTH  v.  ROUTLBDOE. 
(Sapieme  Court  of  Oregon.  Dec.  27,  1887.) 

Apfbal— Piling  Transcript— Pwmtkd  Copt  of 

Record. 

1.  The  words  "by  the  second  day,"  In  HUl's 
Ann.  I^WB  Or.  $  541,  providing  for  filiDg  of 
the  tra&Bcript  on  appeal  "by  the  second  day*^  of 
the  next  term,  mean  on  the  second  day,  and  a 
transcript  filed  on  such  day  is  in  time. 

2.  Under  the  rule  of  appellate  court  providing 
that  aivellaDt's  attorney  shall  file  a  printed  copy 
of  the  necessary  part  of  the  record  within  20 
dnya  after  the  transcript  Is  filed,  and  that  no 
case  ^ali  be  docketed  for  hearing  until  this  and 
other  rules  are  complied  with,  "except  by  order 
of  the  court,"  the  court  is  authorized  to  extend 
the  time  for  filing  the  record  for  a  reasonable 
time,  without  notice  to  the  adverse  party,  when 
the  time  has  not  been  already  extended. 

3.  Where  a  record  on  appeal  was  ordered  to 
be  filed  on  November  14th,  which  was  Huiiday, 
and  the  record  was  filed  on  Novemlier  15th,  un- 
der Hili's  Ann.  I^ws  Or.  j}  519,  providing  that, 
when  the  last  day  for  doing  an  act  talis  on  Sun- 
dny,  such  day  shall  be  exduded,  the  record  was 
filed  in  time. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; B.  D.  Shattuck,  Judge. 

Action  by  M.  Wachsmuth  against  Alex- 
ander Routledge.  Hearing  on  motion  of  plain- 
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tiff  to  dlsmlM  the  appeal,  filed  la  appellate 
court.  Motion  overruled. 

A.  King  Wilson,  for  respondenL 

MOORE,  C.  J.  This  is  a  motion  to  dlsmlets 
an  appeal.  The  facts  material  to  the  inquiry 
are  that  on  October  5,  1897,  the  second  day  of 
the  regular  term  of  this  court  next  after  the 
appeal  was  perfected,  the  appellant  filed  here- 
in the  transcript  of  the  cause,  and  within  20 
days  thereafter  applied  for  and  obtained, 
without  notice  to  the  adrerse  party,  an  ex- 
tension of  20  days  to  prepare  an  abstract  of 
the  record,  which  was  filed  on  November  IS, 
1897. 

L  Counsel  for  respondent  contends  that  the 
transcript  was  not  filed  within  the  time  pre- 
scribed by  law.  The  statute  upon  this  sub- 
ject provides  that,  "upon  the  appeal  being  per- 
fected, the  appellant  must,  by  the  second  day 
of  the  next  regular  term  of  the  appellate  court 
thereafter,  file  with  the  clerk  of  such  court 
the  transcript  of  the  cause,  as  provided  In  this 
section,  and  thereafter  the  appellate  court  has 
jurisdiction  of  the  cause,  and  not  otherwise." 
Hill's  Ann.  Laws  Or.  S  The  point  Insist- 
ed npon  assumes  that  the  words  "1^  the  sec- 
ond day,"  etc.,  as  used  in  the  statute,  do  not 
mean  on  but  before  the  second  day  of  the 
next  r^rnlar  term,  etc.,  and  counsel  cite  and 
rely  upon  the  cases  of  Bankin  r.  Woodworth, 
8  Fen.  ft  W.  48,  Miller  r.  Phillips,  31  Fa.  St 
218,  and  Richardson  t.  Ford,  14  111.  832, 
which,  In  effect,  bold  that  a  contract  to  com- 
plete work  by  a  certain  time  means  that  It 
shall  be  done  before  that  time.  We  do  not 
feel  bound  to  follow  the  definitions  of  words 
as  flven  other  courts,  and  since  the 
word  **by,"  as  used  in  section  S41,  supra,  has 
been  understood  by  counsel  and  treated  by 
this  court  to  mean  on  the  second  day,  etc., 
the  ad(9tion  of  such  a  construction,  ev^  in 
tlie  absence  of  an  adJniUcatlon  npon  the  sub- 
ject has  become  the  settled  policy  and  rule 
of  practice  in  this  state;  and  to  eluuige  it  now 
could  do  no  good,  but  must  necessarily  mult 
In  producing  incalculable  Injury  to  parties  ap* 
pellant  who  have  causes  in  this  court  for 
trial. 

2.  It  Is  contended  that  the  extension  of  the 
time  to  file  the  abstract,  without  notice  to 
the  adverse  party,  is  a  violation  of  rule  4  of  this 
court,  which  provides  tliat^  "within  twenty 
days  after  the  transcript  is  filed  In  a  dvil 
case,  the  appellant  shall  serve  upon  the  attor- 
ns for  each  respondent  a  printed  copy  of  so 
much  of  the  record  prepared,  as  hereinafter 
provided,  as  may  be  necessary  to  a  full  un- 
derstanding of  the  questions  presented  for  de- 
cision, and  fiUe  with  the  clerk  of  this  court 
proof  of  such  service  together  with  twdve 
copies  of  said  abstract,  and  no  case  shall  be 
docketed  for  hearing  nntil  this  and  other 
mles  are  complied  with,  except  by  order  of 
the  court"  24  Or.  695,  87  Fac  vi.  This  exr 
caption  authorizes  an  extension  of  time  in 
which  to  file  the  abstract,  and  It  has  been 


understood  by  the  bar  that.  If  the  time  de- 
manded be  reasonable,  no  notice  of  the  appli- 
cation need  be  given  to  the  adverse  party; 
but  If  already  extended,  or  the  time  asked  for 
be  unreasonable,  notice  must  be  given  to  the 
adverse  party,  or  his  consent  obtained,  before 
such  extension  will  be  allowed.  We  think 
the  order  allowing  the  additional  time  was 
not  made  In  violation  of  our  rules. 

S.  It  Is  also  contended  that  the  abstract 
was  not  fllcJ  within  the  extended  period. 
The  time  allowed  expired  on  November  14th, 
but,  as  that  day  was  Sunday,  the  appellant 
had  all  of  the  next  day  (Hill's  Ann.  Laws  Or. 
S  619);  and,  having  filed  the  abstract  on  the 
15th,  It  was  filed  In  time,  and  the  motion  to 
dismiss  the  appeal  is  overruled. 


(83  Or.  ») 

STANDARD  SHOE  CO.  et  al.  v.  THOMP- 
l&ON  et  al. 
(Supreme  Court  of  Oregon.   Dec  27,  1897.) 

ASSIOBHSlITi  rOtt  CRSniTORS— PRinaBKflH-nt» 

TBNT — EvinSKCB. 

Creditors  of  defendant  attached  property 
on  Saturday  night.  On  Monday  evening  follow- 
Ing,  defendant  delivered  notes  as  security  to 
certain  of  hia  creditors,  and  on  the  next  day  as- 
signed. One  of  the  secured  creditors  ana  hia 
wife  testified  that  defendant,  when  he  delivered 
the  notes,  said  be  waa  going  to  make  an  aaaign- 
meat,  naming  the  aaalgnee.  The  sheriff  testified 
Ibat,  in  conversation  with  defendant  on  Monday 
afternoon  about  his  books  of  account,  the  latter 
said  that,  if  he  made  an  assignment,  he  would 
need  the  books.  An  attorney  testified  that  on 
Monday  morning  defendant  aald  that  he  expect- 
ed to  make  an  assignment,,  and  that  his  books 
were  not  in  the  safe  when  tiie  attachment  was 
levied,  as  he  needed  them  in  making  an  assign- 
ment. Another  witness  testified  that  defendant 
had  told  him  that,  before  delivering  the  notes, 
he  had  found  matters  hopeless,  and  bad  made 
Qp  hia  mind  to  make  an  assignment  to  fix  his 
friends.  Defendant  testified  that  he  bad  not 
fully  determined  to  assign  until  late  Monday 
night  or  Tuesday  mwning,  and  had  hoped  to  com- 
promise with  bis  creditors;  but  there  waa  no 
evidence  that  he  had  made  any  effort  to  do  so. 
Hdd,  that  the  evidence  showed  that,  when  he 
delivered  the  notes,  defendant  contemplated  and 
had  practically  determined  to  asidgn,  and  that 
under  Hill's  i^nn.  Laws,  {  8178,  such  prefer- 
ences luvsUdatea  the  assignnimt  as  bdng  a  part 

of  it 

Appeal  from  circuit  court  Linn  county;  H. 
H.  Hewitt,  Judge. 

Action  by  the  Standard  Shoe  Company  and 
others  against  B.  N.  Thompson  and  others. 
From  a  Judgment  dismissing  the  complaint, 
plaintiffs  appealed.  Modified. 

Jos.  N.  Teal  and  Geo.  W.  Wright,  for  ap- 
pellants. J.  K.  Weatherford  and  D.  B.  N. 
Blackburn,  for  respondenta. 

BEAN,  J.  The  facts  out  of  whicb  this  liti- 
gation arose  are,  in  substance,  that  on  the 
27th  of  April,  1895.  the  defendant  R.  N. 
Thompson  was,  and  for  several  years  prior 
to  that  time  had  been,  engsged  in  the  gen- 
eral merchandise  busineBs  in  Nortti  Browns- 
Tille,  Linn  county,  and  during  such  time  had 
become  and  was  Indebted  for  goods  pundiaa- 
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ed  and  money  borrowed  to  such  an  extent 
as  to  render  htm  InBotvent.  On  March  9, 
1894,  he  and  his  wife  executed  and  delivered 
to  the  defendant  Bank  of  Brownsville  a 
mortgage  on  a  part  of  lot  3  In  block  9  In 
North  BrownsTllle,  to  secure  the  payment  of 
an  Indebtedness  of  |2,000  owing  by  him  to 
the  bank;  but.  at  his  request  and  for  bis 
benefit,  It  was  not  filed  for  record,  nor  Its 
existence  made  public,  until  the  20th  day  of 
April,  1895.  On  the  2eth  of  February,  1896,  he 
conveyed  to  his  wife,  from  whom  he  bad  sepa- 
rated In  the  previous  September,  some  real  prop- 
erty In  Brownsville,  In  payment  of  the  sum  of 
91,000  doe  her,  and  this  deed  was  filed  for 
record  on  March  9,  1895.  On  the  said  27th 
day  of  April,  1895,  plalntUfs  commenced  ac- 
tions against  Thompson  to  recover  the  re- 
si>ectlve  amounts  due  them,  amounting  In 
the  aggregate  to  $3,073.01,  and  caused  the 
stock  of  goods,  safe,  store  fixtures,  and  oth- 
er personal  property  belonging  to  him,  and 
also  the  real  estate  covered  by  the  mortgage 
to  the  Bank  of  BrownsvlUe  and  that  con- 
veyed by  him  to  his  wife,  to  be  attached;  bat 
bis  books  of  account  and  promissory  notes 
had  been  taken  from  the  safe  prior  to  the 
levy  of  the  attachment,  and  were  therefore 
not  seized  under  the  writ  At  the  time  of 
the  attachment,  Thompson  was,  and  had 
been  for  some  time  prior  thereto,  indebted 
upon  promissory  notes  to  William  Hunter  in 
the  sum  of  $600,  to  the  eUy  of  North  Browns- 
ville In  the  sum  of  $250,  and  to  Hannah  New- 
land  In  the  sum  of  $600;  and  one  A.  G.  Haus- 
man  was  his  snre^  on  the  Hunter  note,  F. 
M.  Powell  on  the  North  Brownsville  note, 
and  R.  H.  Orover  on  the  Newland  note.  The 
store  was  attached  In  the  actions  broi^ht  by 
the  shoe  company  and  Sabln  late  Saturday 
evening;  and,  on  the  following  Monday  morn- 
ing, Thompson  went  to  Albany,  to  consult 
his  attorneys,  Messrs.  Weatherford  &  Wyatt; 
bat  they  were  busy,  and  nothing  special 
seems  to  hare  been  done  in  the  matter,  ex- 
cept that  he  made  from  his  books  a  list  of 
hie  creditors  and  the  respective  amounts  due 
them,  and  with  his  wife  executed  (in  pay- 
ment of  a  debt  due  her)  a  conveyance  to  his 
mother-in-law,  Mrs.  M.  J.  Hlda,  of  the  prop- 
erty theretofore  conveyed  by  Thompson  to 
his  wife.  During  the  day  several  of  Thomp- 
son's other  creditors  commenced  actions  on 
their  claims,  and  caused  the  property  seised 
under  the  plaintiffs'  writs  to  be  again  attach- 
ed. In  company  with  Mr.  Wyatt,  Thompson 
returned  from  Albany  to  Brownsrilte  In  the 
evening,  and,  within  a  short  time  after  his 
arrival,  called  upon  A.  O.  Hausman,  his  sure- 
ty on  the  Himter  note,  and  delivered  to  him 
certain  promissory  notes  to  secure  him  against 
liability  as  such  surety,  and,  on  the  same 
evening,  likewise  secured  Powell  and  Grover, 
sureties  on  notes  of  the  city  of  BrownsvlUe 
and  Mrs.  Newland.  On  the  next  day  there 
was  prepared,  and  on  the  day  following 
Thompson  executed  and  delivered,  a  general 
aBBlgnmeBt  of  all  his  property  for  the  benefit 


of  his  creditors,  to  the  defendant  Coshow; 
and  the  sheriff  thereupon  delivered  the  at- 
tached property  to  such  assignee.  This  suit 
was  afterwards  instituted  by  the  Standard 
Shoe  Company  and  Sabin  for  the  purpose  of 
setting  aside  the  conveyance  from  Thompson 
to  his  wife,  and  from  himself  and  wife  to 
Mrs.  Hlda,  the  mortgage  to  the  Bank  of 
Brownsville,  the  assignment  to  Coshow,  and 
to  restore  and  reinstate  their  attachment 
liens,  and  subject  the  property  seized  there- 
under, and  the  proceeds  thereof,  or  so  much 
as  may  be  necessary,  to  the  satisfaction  of 
the  judgments  obtained  In  said  actions.  A 
demurrer  to  the  complaint,  by  the  defendant 
Bank  of  Brownsville,  was  sustained;  and, 
the  plaintiffs  refusing  to  amend,  the  suit  was 
dismissed  as  to  it.  Upon  lesue  joined  by  the 
defendants  Thompson,  Coshow,  and  Hlda, 
the  suit  was  tried,  and  the  complaint  dis- 
missed, ftDm  which  decree  the  idalntlflls  ap- 
peal. 

The  only  question  argued  or  to  be  deter- 
mined on  this  appeal  Is  whether  the  assign- 
ment from  Thompson  to  Coshow  Is  void  as 
to  the  plaintiffs  In  this  suit.  They  admit 
that  tlK  mortgage  to  the  Bank  of  Browns- 
ville, the  conveyances  to  Mis.  Thompson  and 
Mrs.  Hlda,  the  transfer  of  the  promissory 
notes  to  Hausman.  Powell,  and  Grover  as 
collateral  security,  are,  as  to  them,  valid,  and 
such  preferences  as  Thompson  could  lawful- 
ly make;  but  their  contention  Is  that  such 
transfers,  and  especially  that  of  the  prom- 
issory notes  to  Hausman,  Powell,  and  Gro- 
ver, were  made  at  a  time  and  under  such  cir- 
cumstances as  to  become  In  law  a  part  of 
the  subsequently  executed  assignment,  and 
to  render  It  void  under  the  assignment  law. 
By  section  8173  of  the  statute  (Hill's  Ann. 
Laws)  It  is  declared  that  "no  general  assign- 
ment of  property  by  an  Insolvent,  or  in  con- 
templation of  Insolvency,  for  the  benefit  of 
creditors  shall  be  valid  unless  It  be  made  for 
the  benefit  of  all  his  creditors  In  proportion 
to  the  amount  of  their  respective  claims." 
But  this  provision  relates  only  to  genera] 
assignments,  and  does  not  prohibit  an  insol- 
vent debtor  from  In  good  faith  preferring 
one  creditor  to  another,  unless  the  prefer- 
ence be  contained  either  in  the  deed  of  as- 
signment itself,  or  Is  so  closely  connected 
therewith  as  to  form  in  law  a  part  thereof. 
Inman,  Poulsen  &  Co.  v.  Sprague  (Or.)  47 
Pac.  826;  Sabln  v.  Wilklns  (Or.)  48  Pac.  425. 
If,  however,  the  attempted  preference  Is 
made  by  an  Insolvent  in  contemplation  of  a 
general  assignment,  and  as  part  of  a  scheme 
bavli^  for  its  object  the  distribution  of  all 
his  property  among  his  creditors,  it  will  be 
deemed  a  part  of  the  subsequently  executed 
assignment,  and  wUl  render  it  void,  it  mat- 
ters not  in  what  form  the  preference  may 
have  been  made  or  the  transaction  clothed. 
O'Connell  v.  Hansen.  29  Or.  173,  44  Pac.  387. 
The  authorities  upon  this  question  are  clear, 
and  will  be  found  fully  collated  in  3  Am.  A 
Bng.  £ttc  Law  <N.  S.)  76,  and  in  Lumbu 
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Co.  T.  Ott,  12  Sup.  Ct.  318.  Indeed,  tbere  Is 
no  controrersy  between  counsel  as  to  the 
law  of  the  case,  and  the  only  question  Is 
whether  the  facts,  as  disclosed  by  the  eTl- 
dence,  bring  it  within  the  principle  stated. 

For  the  plaintiffs  the  claim  is  made  that 
Thompson  had  practically  determined  to 
make  a  general  assignment  at  the  time  he 
returned  to  Brownsville  from  Albany,  on  the 
evening  of  the  29th  of  April,  and  that  the 
transfer  of  the  notes  to  Hausman,  Powell, 
and  Grover  Immediately  after  his  arrival 
was  a  scheme  to  give  them  a  preference  over 
his  other  creditors;  while  the  contention  for 
the  defendants  Is  that  Thompson  had  not 
decided  at  that  time  to  mttke  a  general  as- 
signment. It  seems  to  us  that  upon  this 
point  the  weight  of  the  testimony  is  clearly 
with  the  plaintiffs.  Mr.  Hansman,  one  of 
the  secured  creditors,  and  his  wife,  both  tes- 
tify that,  on  the  evening  of  the  itJth  of  April, 
Thompson,  who  had  Just  returned  from  Al- 
bany, called  at  their  bouse,  and  said  that  lie 
was  going  to  make  an  assignment;  that 
George  Coshow  was  to  be  his  assignee;  that 
he  was  gomg  into  the  store  himself,  and 
help  invoice  the  goods,  and  could  make  more 
out  of  It  that  way  than  If  a  man  from  Port- 
land was  put  In  charge  by  the  creditors; 
and  that  he  then  turned  notes  over  to  Hans- 
man,  amounting  to  about  $300  in  value, 
which  he  said  would  be  sufficient  security 
for  one-half  of  his  claim,  and  that  he 
thought  the  property  to  be  assigned  would 
pay  50  cents  on  the  dollar,  and  that  would 
pay  the  claim  In  full,  but,  if  not,  that  be 
would  make  it  good,  as  be  Intended  to  pay 
bis  home  creditors  Mr.  McFerron,  the  sher- 
iff, testifies  that  be  had  a  conversation  with 
Thompson  In  Albany  on  Monday  afternoon, 
about  his  books  of  account,  and  told  him 
that  the  attorney  for  the  shoe  company  was 
anxious  to  get  possession  of  them,  and  that 
Thompson  said.  If  he  made  an  assignment, 
he  would  need  them.  Mr.  A.  A.  Tussing,  an 
attorney  residing  at  Brownsville,  says  that 
on  Monday,  the  29th,  Thompson  told  him 
that  he  was  going  to  Albany,  and  that  he  ex- 
pected to  make  an  assignment;  that  he  did 
not  believe  in  allowing  some  of  his  creditors 
to  get  all  his  property.  In  the  evening  of 
the  same  day,  after  his  return  from  Albany, 
he  was  in  the  office  of  witness,  and  told  blm 
that  he  had  been  to  Albany,  had  secured 
IXausman  and  Graver,  and  would  secure  Pow- 
ell; that  Mr.  Wyatt  had  come  up  with  him, 
and  he  (Wyatt)  was  then  at  Coshow's;  that 
Geo[^e  Coshow  would  act  as  assignee,  and 
that  he  had  chosen  him  because  he  was  a 
young  man,  and  the  president  of  the  Browns- 
ville Bank  had  advised  him  to  do  so,  and, 
as  the  Mnk  was  one  of  his  largest  creditors, 
he  felt  that  he  ought  to  show  some  regard 
for  his  wishes.  Witness  further  teslifles 
that  at  ttiat  time  a  dispute  arose  between 
Thompson  and  the  cashier  of  the  bank  as  to 
whether  It  could  present  Its  claim  to  the 
assignee  for  the  full  amount  od  account  <tf 


the  securities  held  by  the  bank,  and  that  he. 
In  order  to  settle  such  dispute,  took  down 
from  his  library,  and  read,  the  decision  of 
this  court  upon  that  question;  that,  before 
Thompson  left  the  office,  he  took  him  to  one 
side,  and  said  to  him:  "Tussing,  the  reason 
that  my  books  were  not  in  the  safe  the  oth- 
er night  was  because  I  had  to  have  my  ledg- 
er to  make  an  assignment.  That  book  will 
be  in  the  safe  in  the  morning."  Mr.  Say, 
the  cashier  of  the  bank,  and  F.  M.  Powell, 
one  of  the  parties  whom  Thompson  prefer- 
red, were  present  In  Tusslng's  office  at  the 
time  of  the  conversation  referred  to,  and 
corroborate  him  as  to  what  occurred  at  the 
time,  and  as  to  the  statements  made  by 
Thompson.  Mr.  Greene  testifies  that  he  had 
a  conversation  with  Thompson  about  the 
14th  of  May,  1896,  and  that  Thompson  told 
him  at  the  time  he  considered  himself  obli- 
gated or  under  obligatlous  to  Hnnter,  Powell, 
and  Hausman,  because  they  had  become  In- 
dorsers  on  notes  that  he  had  executed  for  bor- 
rowed money,  and  that  he  Intended  to  and 
had  protected  them  by  giving  them  notes  as 
security  for  their  liability  as  bis  Indorsers, 
and  he  named  the  amount  of  such  notes  at 
the  time,  of  which  the  witness  madO'  a  mem- 
orandum; that  he  said  be  turned  tbese  notes 
over  after  the  attachments  of  the  Standard 
Shoe  Company  and  Sabin,  and  that  at  the 
time  he  had  made  up  bis  mind  to  make  an 
aasignment;  that,  after  the  suits  were  com- 
menced, he  went  to  Albany,  for  the  purpose 
of  consulting  Mr,  Weatherford,  and  there  as- 
certained that  other  suits  bad  been  com- 
menced, or  were  about  to  be  commenced, 
and  then  saw  the  matter  was  hopeless,  and 
that  he  would  have  to  make  an  asBlgiunent 
to  fix  his  friends. 

This  evidence  clearly  shows  that  Thomp- 
son made  the  preferences  complained  of  la 
view  of  a  contemplated  general  assignment, 
and  as  a  part  of  the  same  scheme,  and 
this  testimony  Is  practically  undisputed  by 
Thompson.  It  Is  true  he  says  that  he  hoped 
to  be  able  to  compromise  with  his  creditors, 
although  there  Is  no  evidence  that  he  made 
any  effort  to  do  so,  and  did  not  fully  deter- 
mine to  make  the  assignment  until  late  Mon- 
day evening  or  Tuesday  morning;  but  he  ad- 
mits that,  when  be  went  to  Albany  to  con- 
sult his  attorneys,  he  took  his  ledger  along 
"for  use  In  case  It  was  determined  to  make 
an  assignment";  that  while  the  matter  of 
the  assignment  was  under  consideration,  and 
before  any  conclusion  had  been  reached,  be 
secured  some  of  his  home  creditors,  and  very 
soon  thereafter  determined  to  make  the  as- 
signment. It  may  be  true  that  the  asslsn- 
ment  was  not  decided  upon  at  the  time  these 
preferences  were  made,  in  the  sense  that  the 
assent  of  Cosbow  to  act  as  assignee  had  been 
obtained,  or  that  the  papers  had  been  drawn 
and  executed;  but  that  It  was  In  contempla- 
tion and  practically  determined  upon  can 
hardly  admit  of  serious  doubt  under  all  the 
circumstances  of  this  case,  as  disclosed  bj 
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tlie  testtmonar;  ftt  least,  that  ia  our  condn- 
slon,  after  a  careful  examination  of  the  eri- 
ilence.  It  foUowa,  therefore^  that  the  decree 
of  the  court  belov  mnst  be  modified  to  the 
extent  of  setting  aside  tba  assignment  from 
Thompson  to  Coshow*  so  far  as  the  rights  of 
these  plaintiffs  are  concerned  nndw  their  at- 
tachmenta. 


m  Or.  64) 

TRTTMMER  t.  KONEAD. 

(Supreme  Oonrt  of  Oregon.   Dec.  27,  1897.) 

BirSRBMOE^PiitDiNoe  or  Fact— Prbsuhptions— 
Record  os  Appeal— Bili<  or  Bx- 
CIPTIONB— JoDovsirr. 

1.  The  report  of  a  referee,  iadaded  In  the 
tmucrlpt,  but  not  made -a  part  thereof  bj  bill 
of  exceptiooB,  cannot  be  considered  on  appeal. 

2.  Under  HiU'e  Ann.  Laws,  J  222,  anthoriz- 
fng  a  reference  when  the  Isaoe  of  f«ct  to  be  tried 
biTolTca  ihe  examination  of  a  long  aeconnt,  it 
moat  be  presamed,  where  the  coart  has  directed 
a  reference,  and  there  la  no  proof  to  the  con- 
trary, that  It  was  made  In  punaanoe  of  law. 

5.  That  the  amonnt  awarded  as  attonwT'i  fees 
h  an  action  oa  a  note  waa  reasonable  must  be 
^«flDmed,  in  the  sbBOice  of  erldence  to  the 
oontrarr. 

4.  Where  a  Jodcment  fa  an  action  at  law  waa 
predicated  on  the  report  of  «  referee  and  certain 
modiflcatiooa  thereof  by  the  a>art.  It  must  be 
presnioed.  In  the  absence  of  any  legal  evidence  to 
the  contrary,  that  it  waa  supported  by  the  find- 
loss  of  fact. 

6.  Where  a  Jadgment  was  not  rendered  nntil 
nine  days  after  a  motion  to  modify  or  set  aside 
certain  findings  of  the  referee  on  which  it  waa 
based,  it  cannot  be  said  to  hare  been  premature- 
ly given. 

Appeal  from  circuit  conrt,  Multnomah  coun- 
ty; B.  D.  SfaattnclE,  Judge. 

Action  by  Louis  Tmmmer  against  WflHam 
Eonrad.  From  a  Judgment  for  plaintiff,  de> 
fendant  appeals.  Affirmed. 

A,  Schutz,  for  appellant  S.  C.  Spencer,  for 
respondent 

MOOSE,  O.  J.  This  Is  an  appeal  by  the 
defendant  from  a  Jadgment  rendered  against 
him  for  the  sum  of  $533.15,  the  amount  due 
on  a  promissory  note,  Including  attorney's 
fees.  The  notice  of  appeal  assigns  as  error 
the  action  of  the  court  (1)  in  directing  a  ref- 
erence; (2)  In  rendering  Judgment  for  the 
amount  demanded  In  the  complaint  notwith- 
standing the  finding  by  the  court  that  de- 
fendant waa  entitled  to  a  credit  of  $133  on 
his  counterclaim;  (3)  In  mailing  the  unrea- 
sonable award  of  (75  as  attorney's  fees  after 
finding  such  credit  should  be  allowed;  and 
(4)  In  adjourning  the  court  for  the  term  the 
same  day  the  Judgment  was  rendered,  there- 
by depriving  the  defendant  of  his  right  to  a 
day  In  which  to  move  for  a  new  trial. 

No  bill  of  exceptions  appears  in  the  tran- 
script but  the  report  of  the  referee,  and  the 
order  of  the  court  modifying  the  fifth  and 
setting  aside  the  eleventh  finding  of  fact  are 
Included  In  the  record.  In  Osborn  v.  Graves, 
11  Or.  626, 6  Pac.  227,  Thayer,  J.,  In  speaking 
of  the  report  of  a  referee  Included  in  the 
transcript  on  appeal*  but  not  made  a  part 


thereof  1^  bill  of  flxceptions,  says: 
fact  that  the  report  Is  found  In  the  Judgment 
roll,  and  a  copy  has  been  certified  to  this 
court  as  a  part  of  the  tranacrlpt;  does  not  au- 
thorize ns  to  eourider  H,  Bay  more  tiian  It 
would  anj  other  paper  not  properly  a  part 
of  the  transcript"  In  Tan  Bibber  t.  Fields, 
26  Or.  627,  86  Pac.  the  principle  an- 
nounced In  the  preceding  case  was  approred 
and  followed,  so  that  the  mie  m^  be  con- 
sidered as  settled  in  this  state.  The  statnte 
authorlzeB  the  trial  court  to  direct  a  refeiv 
ence  when  the  issue  of  fact  to  be  tried  in- 
volves the  examination  of  a  long  account 
(Hill's  Ann.  Laws  Or.  |  222);  and  it  has  been 
held  that  the  power  thereby  conferred  was 
not  an  infringement  of  the  constitutional 
right  to  a  trial  by  Jury  (Tribou  v.  Strow- 
tnldge,  7  Or.  1C8;  McDonald  t.  Mortgage 
Co.,  17  Or.  628,  21  Pac.  883).  It  must  be  pr»- 
Bumed  that  offldal  duty  has  been  regularly 
performed,  and.  this  being  so.  it  fbllows,  bi 
the  absmce  of  any  proof  to  the  contrary, 
that  the  reference  was  made  in  pursuance 
of  law;  and  it  must  also  be  presumed,  for 
like  reasons,  that  the  amount  awarded  as  at- 
torney's fees  was  reasonable.  The  report  of 
the  referee,  Improperly  Included  In  the  tran- 
script and  the  modifications  thereof  by  the 
court  constitute  the  findings  of  fact  upon 
which  the  Judgment  is  predicated;  but  since 
the  action  was  not  tried  by  the  court  In  the 
absence  of  a  jury,  the  Judgment  only  Is  be- 
fore us;  and  it  must  be  presumed,  In  the 
absence  ox  any  legal  evidence  to  the  con- 
trary, that  It  is  supported  by  the  findings 
of  fact  The  transcript  shows  that  on  July 
1,  1895,  defendant's  counsel  moved  to  modl- 
ty  and  set  aside  certain  findings  of  the  ref- 
eree, and  that  on  the  10th  of  that  month,  the 
court,  In  part  granted  his  motion.  The  find- 
ings of  a  referee  In  an  action  at  law  must  be 
regarded  as  the  special  verdict  of  a  Jury  up- 
on the  issues  for  trial,  and  a  motion  to  modi- 
fy or  set  aside  such  findings  Is  to  be  treated 
as  a  motion  for  a  new  trial;  and,  since  the 
Judgment  was  not  rendered  until  nine  days 
after  the  motion  was  filed,  it  cannot  be  said 
to  have  been  prematurely  given.  It  follows 
that  the  Judgment  mnst  be  affirmed,  and  It 
Is  so  ordered. 


(81  Or.  U) 
PLANDERS  V.  AVHACK  et  aLi 
(Supreme  Court  of  Oregon.    Dec  27,  1807.) 
Rkdsuptiok  bt  Gkantkk  of  Jl'i>ombkt  DsBToa 

— RElMSTATEUtlfT  OV  LlEK. 

The  redemption  of  real  property  from  an 
execution  sale  oy  the  grantee  of  a  judgment 
debtor,  under  a  deed  made  after  execution  sale, 
when  the  property  was  bid  in  for  less  than  the 
judgment,  reinstates  the  lien  for  the  unpaid  bal- 
ance, and  a  resale  of  the  property  may  oe  had  to 
aatlafy  the  same. 

Appeal  from  circuit  oomt  Multnomah  coun- 
ty; Loyal  B.  Steams,  Judge. 
Action  by  J.  0.  Flanders  against  L,  N.  A» 

I  Udtearins  denied. 
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mack  and  othera.  Decree  for  plalntlff,  and  de- 
fendants appeal.  Beversed. 

On  September  24,  1894.  W.  O.  Jenne  and 
wife  were  the  owners  of  tbree  certain  tracts 
of  real  property  situate  In  Multnomah  coun- 
ty. Or.;  and  upon  that  day  one  E.  8.  Hash  re- 
covered Judgment  against  them  In  the  circuit 
court  for  said  county,  which  was  duly  dock- 
eted. On  November  20,  IS&i,  Unsh  bid  In  the 
property  at  execution  sale,  for  less  than  the 
amount  due  on  his  Judgment  On  April  22, 
1885,  Jenne  and  wife  conveyed  said  property 
to  plaintlfT,  who  subsequently  redeemed  It 
from  the  sale.  Later,  an  alias  execution  was 
issued  upon  said  Judgment  for  the  balance 
4ue  thereon,  virtue  of  whtcb  the  sheriff 
levied  upon  the  same  property;  and  this  suH 
la  to  enjoin  the  defendant,  who  ts  the  ad- 
ministrator of  the  estate  of  B.  S.  Rash.  decea»- 
«di  and  the  sheriff  from  proceeding  further 
with  the  execution.  The  decree  was  for 
plaintiff,  and  defendants  appeat 

B.  R  Watson,  tor  appellants.  Geo.  H.  wn- 
llama,  for  respondent 

WOLVERTON.  J.  (after  stating  the  facta), 
^e  Issues  presented  by  the  record  involve  a 
question  as  to  the  effect  to  be  given  the  ex- 
ecution sale  and  redemption  therefrom  by  the 
successor  In  Interest  of  the  Judgment  debtors. 
Plaintiff  contends  that  It  extinguished  abso- 
lutely and  effectually  the  lien  of  the  Judg- 
ment upon  the  premises  In  question,  while 
the  defendants  Insist  that  the  redemption  bad 
tlie  effect  to  reinstate  the  lien,  and  subject 
the  property  to  a  second  sale  for  the  unpaid 
balance  of  the  Judgment  after  the  application 
thereto  of  the  amount  bid  at  the  first  sale. 
Tbe  Identical  question  has  been  decided  in 
Settlemire  t.  Newsome,  10  Or.  440,  adversely 
to  plaintiff's  contention,  but  it  Is  thought 
that  decision  was  overruled  in  Willis  v.  Mil- 
ler, 23  Or.  352,  31  Pac.  827;  and  It  Is  strong- 
ly insisted  that.  If  the  latter  does  not  suffice 
for  that  purpose,  it  should  be  now  overruled, 
as  unsound  In  principle  and  unsupported  1^ 
the  great  weight  of  authority. 

The  authorities  are  practically  uniform  that 
a  redemption  by  tbe  Judgment  debtor  of  his 
lands  sold  under  execution  will  reinstate  the 
lien  of  the  Judgment  for  any  balance  remain- 
ing unpaid,  and  subject  the  lands  to  a  resale 
to  satisfy  such  balance.  State  v.  Sherlll,  34 
Ind.  D7:  Allen  v.  Mcrtauphey,  31  Ark.  253, 
260;  Bodlue  v,  Moore,  18  N.  Y,  347;  Wood  v. 
Colvln,  5  Hill,  22S.  Sucb  was  and  Is  the  doc- 
trine In  Iowa,  and  it  was  early  held  that  the 
same  result  would  attend  a  redemption  by  his 
successor  In  Interest  See  Crosby  v.  Elkadcr 
Lodge,  18  Iowa,  300;  Hnys  v.  Thode,  18 
Iowa,  61;  Ror.  Jud.  Sales.  S!  055-^9.  But 
In  Clayton  v.  Ellis,  50  Iowa,  500,  a  more  re- 
cent case  from  that  state,  Seevers,  J.,  says: 
"If  redemption  of  the  whole  or  any  parcel  Is 
made  by  the  debtor,  the  Judgment  to  the  ex- 
tent of  the  balance  due  thereon,  would  constl- 
tnte  a  Hen  on  the  premises  In  hia  bands,  and 


BEFOBTEB.  (Oz^ 

th^  might  again  be  aoTd  on  exeention  based 
on  said  Judgment  Bat  we  see  no  reaaon 
why  the  debtor  may  not  tell  bis  rigbt  of  re- 
demption, and  hla  vendee  redeem  by  paying 
the  amount  of  the  bid,  interest,  and  costs.** 
This  result,  It  was  thought,  followed  from 
the  conclusion  reached  In  that  and  prior  cases 
(Hays  T.  Thode,  18  lowo,  61,  and  Dewey  t. 
TutUe,  44  Iowa.  SCO,  to  the  effect  that  the 
Ilea  of  a  Judgment  under  which  real  propertj 
has  beoi  sold  and  bid  In  itj  Uie  Judgment 
creditor,  tor  less  than  tbe  amount  due  thxxe- 
on.  Is  devested  as  to  the  unpaid  balance;  bat 
th«  only  question  presetted  In  that  case  was 
whether  land  sold  nndw  execution  In  pm- 
snance  of  a  decree  oC  toredosnre  of  a  mort 
gage,  and  purchased  tbe  execution  cred- 
itor tor  less  than  the  amount  of  the  decree^ 
could  be  redeemed  1^^  tbe  bolder  of  tbe  de- 
ficiency Judgment,  who  was  an  heir  of  the 
purchaser;  and  it  was  held  that  It  could  not, 
and  this  upon  tbe  ground  that  bis  Uen  waa 
extlngolabed  the  sale.  What  was  said  be- 
yond QUs  was  not  necessary  to  a  decision  of 
the  case.  Hovenr,  whether  It  be  regarded 
as  dicta  or  not,  it  has  come  to  be  regarded  as 
settlea  law  In  that  state.  Tbe  dedsUm  has 
been  approved  In  Ebiyden  t.  Smithy  S8  Iowa, 
285,  12  N.  W.  289.  and  Todd  T.  Davoy.  00 
Iowa.  634,  16  N.  W.  421.  And  In  Moody  v. 
Funk,  82  Iowa,  1.  8,  47  N.  W.  1009,  Boblnson. 
J.,  says:  "That  tbe  lloi  of  tbe  Judgment 
would  not  be  devested  ^  to  all  persona*  by 
tbe  sale  was  beld,  In  effect.  In  Harms  v.  Pal- 
mer, 73  Iowa,  416,  36  N.  W.  615,  Campbell  v. 
MaglnnlB,  70  Iowa,  S80,  31  N.  W.  040,  Peek- 
enbaugh  v.  Cook.  61  Iowa,  478, 16  N.  W.  630, 
and  other  cases;  for  It  was  said  In  tbe  cases 
cited  that.  If  the  Judgment  debtor  redeem, 
the  land  redeemed  would  become  subject  to 
the  lien  of  the  unpaid  pwtlon  of  the  Judg^ 
ment  But  there  Is  a  marked  difference  be- 
tween tbe  case  of  a  redemption  by  tbe  Jodg^ 
ment  debtor  and  that  of  a  redemption  bis 
grantee.  *  *  *  If  his  grantee  redeem,  the 
execution  creditor  bas  no  right  to  complain." 
The  earlier  cases  In  that  state  may  tberefore 
be  considered  as  overruled  and  no  longer  con- 
trolling. Mr.  Freeman  Is  of  the  opinion  that 
tbe  lien  is  removed  by  the  sale,  and  that, 
while  It  may  attach  after  redemption  as  to 
newly-acquired  proper^  for  any  defldency,  It 
Is  not  restored  as  of  Its  original  date.  3 
Freem.  Ex'n,  |  321.  In  Seligman  v.  Laub- 
belmer,  &8  III.  124^  It  is  held  that  under  the 
Illinois  statute  a  redemption  by  the  grantee 
of  tbe  mortgagor,  who  was  also  a  Junior  mort- 
gage creditor,  from  a  sale  under  a  decree  In 
a  suit  instituted  by  the  prior  mortgagee,  fore- 
dosing  both  mortg.iges.  made  for  less  than 
the  amount  of  the  senior  mortgage,  did  not 
restore  the  lien  of  sucb  mortgage  for  the  un- 
paid Imlance,  but  that  the  redemptloner  took 
it  devested  of  any  lien  arising  therefrom. 
These  latter  may  be  classed  as  In  support  of 
respondent's  contention,  but  Simpson  t. 
Castle,  62  Cal.  644,  does  not  aid  him,  as  1| 
was  rendered  in  view  of  a  very  different  stat* 
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ute.  Other  authorities  maintain  the  contrary 
doctrine.  In  Titus  v.  Lewis,  3  Barb.  70,  one 
Graves  recovered  a  Judgment  against  James 
Whitcomb.  Execution  was  issued,  and  the 
lands  of  TVhitcomb  sold,  and  bid  In  by  Titus 
for  less  than  the  Judgment  Subsequently, 
James  Whitcomb  conveyed  to  Ansen  'Whit- 
comb, who  redeemed  from  the  sale  by  paying 
the  amount  of  the  Ud  and  costs.  Thereupon 
a  resale  of  the  same  premises  was  had  to  sat- 
isfy the  unpaid  balance  of  the  Judgment,  and 
the  title  under  this  latter  sale  was  upheld. 
Under  a  statute  which  provides  that,  "upon 
such  payment  being  made  by  any  person  so 
entitled  to  redeem  any  real  estate  so  sold,  the 
sale  of  the  premises  so  redeemed,  and  the  cer- 
tiflcatos  of  such  sale,  shall  be  null  and  void," 
Grldley,  J.,  speaking  for  the  court,  says:  "In 
this  case,  therefore,  by  the  very  terms  of  this 
enactment,  the  redemption  under  the  flrst 
sale  rendered  that  sale  null  and  void;  and, 
by  necessary  consequence,  there  having  been 
no  sale  In  law,  there  was  no  extinguishment 
of  the  Judgment  lien  ux>on  the  premises.  The 
Jndgment  waa  merely  paid  and  satlsfled  pro 
tanto,  bnt  remained  a  ralid  Uen  for  the  un- 
paid balance."  Wood  t.  ColTln.  S  HIU.  228.  Is 
cited  and  was  regarded  as  an  aathorlty  In 
point,  although  In  that  case  the  redemption 
was  made  by  the  Jndgment  debtor.  In  Buth- 
erford  r.  Xewman,  8  Minn.  47  (Gn.  28),  It  Is 
held  that  a  redemption  the  auccessor  In 
Interest  of  the  Jndgment  debtor  terminates 
the  sale,  and  applies  the  proceeds  as  a  pro 
tanto  payment  on  the  Judgment,  leaving  the 
estate  In  the  hands  of  such  redemptloner  in 
the  same  condition  In  which  It  would  have 
been  had  the  redemption  been  made  by  the 
Judgment  debtor  himself.  Warren  v.  Fish,  7 
Minn.  432  (GU.  347),  and  Standlsh  v.  Vos- 
berg,  27  Minn.  175,  6  N.  W.  489,  are  to  the 
aame  effect  In  Indiana  It  is  held  that  a  re- 
demption by  one  having  a  conveyance  from 
the  Judgment  debtor  of  real  estate  previously 
wold  at  BherUTs  sale  annuls  the  sale,  and  re- 
storea  the  property  to  the  position  It  occupied 
before  the  sale  with  the  Jndgment  Hen  or 
liena  reinstated  for  any  sums  remaining  un- 
paid. Cantbom  v.  Railroad  Co.,  58  Ind.  214. 
And  m  Green  t.  Stobo,  118  Ind.  332,  20  N. 
E.  850,  a  like  conclusion  was  reached,  where 
an  heir  to  the  judgment  debtor  redeemed. 
See,  also,  Hervey  v.  Krost,  116  Ind.  2fi8,  19 
N.  E.  125,  and  Goddard  v.  Renner,  57  Ind. 
532.  The  case  of  Porter  v.  Steel  Co..  122  U. 
S.  267,  7  Sup.  Ct.  1206,  Is  in  harmony  with 
the  doctrine  of  the  Indiana  courts. 

Upon  principle.  It  Is  difficult  to  see  wherein 
the  rights  of  a  successor  in  Interest  redeemins; 
are  to  bo  distlugulahed  from  those  of  the  Judg- 
ment dubtor  himself.  The  statute  gives  the 
right  of  redemption  to  tlie  judgment  debtor  or 
successor  In  interest,  but  declares  that,  when 
the  judgment  debtor  shall  redeem,  the  effect  of 
the  sale  shall  terminate,  and  he  shall  be  re- 
stored to  his  estate.  A  conveyance  by  the 
debtor  can  confer  uo  greater  rights  Chan  he  him- 
self liad.  It  cannot  dlsincumber  the  property, 
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nor  give  a  better  or  superior  title.  The  suc- 
cessor Is  not  a  bona  flde  purchaser  for  value, 
but  simply  occupies  the  shoes  of  his  predeces- 
sor, with  no  new  or  enlarged  rights  or  priv- 
ileges, and  can  neither  exercise  nor  enjoy  any 
that  tlie  Judgment  debtor  did  not  possess  or 
could  not  have  enjoyed.  The  effect  of  a  sale 
tmder  execution  Is  to  suspend,  but  not  to  de- 
vest, the  Hen  of  the  Judgment,  as  It  suspends 
all  subsequent  liens  until  redemption  Is  made, 
but  a  sheriff's  deed  cuts  them  off  altogether. 
During  the  interim  between  the  sale  and  the 
deed,  the  rights  of  the  parties  Interested  are 
measured  by  the  statute.  The  sale  Is  Inchoate, 
and  does  not  transfer  tide  until  consummated 
by  the  execution  and  delivery  of  the  deed  la 
due  course  of  law.  If  subsequent  lloiwB, 
whether  by  Judgment,  decree,  or  mortgage,  re- 
deem, the  course  of  the  sale  is  not  thereby  Im- 
peded or  precluded,  but  finally  culminates  Id 
a  deed  as  If  no  redemption  was  had  by  any 
one,  and  the  deed  puts  an  end  to  the  Hen  of  tlu 
Judgment  or  decree  under  which  the  sale  was 
made,  and  all  other  Ileus  subsequently  acquir- 
ed. But  a  redemption  by  the  Jndgment  debtor 
has  a  very  different  effect.  It  terminates  the 
sale,  and  restores  the  estate.  The  sheriff's  du- 
ties are  at  an  end,  and  he  can  proceed  no  fur- 
ther. And  such  Is  the  effect  of  a  redemption 
by  his  successor  In  Interest  The  statnto  has 
provided  for  redemption  by  but  two  classes  of 
persons.— the  Judgment  debtor  and  his  sucoeBSor 
in  interest,  and  creditors  having  liens,  etc.  A 
redemption  by  the  latter  class  Is  with  a  purpose 
of  securing  a  sheriff's  deed  in  pursuance  of  thu 
sale,  and  a  redemption  1^  the  former  is  inim- 
ical to  the  sale,  and  puta  an  end  to  it;  and 
the  effect  cannot  be  different  wliether  the  Jodg- 
meot  debtor  or  his  successor  In  interest  re- 
deem. The  lien  of  the  Judgment  under  which 
the  sale  proceeded.  If  only  partially  satisfied,  is 
not  devested  or  eradicated,  bat  Is  simply  bob- 
pended,  as  are  the  liens  of  all  creditors  hav- 
ing subsequent  Judgments,  deocees,  or  mort* 
gages  pending  the  sale.  U  the  sale  la  perfected 
either  to  the  purchaser  or  through  the  redemp- 
tion by  subsequent  lienors,  they  are  all  ew^ 
away;  but  If  redemption  la  had  1^  the  Judg- 
ment debtor  or  his  successcff,  they  all  survive 
or  are  reinstated  as  thou|^  no  sale  had  been 
liad.  This  must  be  said  of  the  suljsequent 
Hens,  and  it  should  be  true  of  the  lien  of  the 
judgment  under  which  the  sale  was  effected; 
else,  if  it  only  took  effect  as  of  the  date  of  re- 
demption, subsequent  Ileus  woald  become  su- 
perior and  entitled  to  prior  payment  upon  a 
resale.  Mr.  Justice  Blatchford,  when  he  render- 
ed tlie  opinion  lu  Porter  v.  Steel  Co.,  supra,  evi- 
dently entertained  a  like  view,  for  he  says; 
"The  redemption  was  not  made  by  the  Judg- 
ment debtor,  so  as  to  vacate  the  sale  and  rein- 
state the  Hen  for  the  balance  of  the  Judgment 
which  tlie  purchase  money  of  the  sale  did  not 
pay."  So  with  Mitchell,  J.,  In  Uervey  v.  Krost. 
supra.  He  says:  "An  examination  of  the  stat- 
ute wUl  make  It  apparent  that  the  right  to 
moke  a  statutory  redemption  is  confined  to 
three  classes  of  persouB:    (1)  Ttie  owner  or 
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part  owner,  his  executor  or  admlaistrator,  un- 
der the  oi*der  o(  the  court,  or  his  heirs  or  devi- 
sees, or  any  person  claiming  a  legal  or  equital>le 
title  under  him  or  them;  (2)  any  Judgment 
creditor;  •  •  •  and  (3)  any  person  having  a 
lien,  otherwise  than  by  Judgment  •  •  •  It 
Is  only  in  case  of  redemption  by  persons  em- 
braced in  the  first  class  that  the  sale  is  vacated, 
and  the  real  estate  again  subjected  to  the  lien 
of  the  Judgment,  and  to  resale  as  If  no  sale  had 
been  made."  For  additional  authorities  bear- 
ing more  or  less  upon  the  views  here  entertain- 
ed, see  20  Am.  &  Eng.  Enc.  Law,  039;  Bodine 
v.  Moore,  18  N.  Y.  347;  Livingstone  v.  Amoux, 
5G  X.  Y.  507;  Phyfe  v.  Eiley.  30  Am.  Dec.  56; 
Catlin  V.  Jaelison,  8  Jolms.  520;  Cartwright  v. 
Savage,  5  Or.  397;  Dray  v.  Dray,  21  Or.  59,  67, 
27  Pac.  223.  These  latter  authorities  leads  to 
the  conclusion  that  a  redemption  by  the  grantee 
of  the  judgment  debtor  from  an  execution  sale 
of  real  property,  bid  In  for  less  than  the  Judg- 
ment, applies  tiie  amount  bid  pro  tanto  in  pay- 
ment of  such  Judgment,  terminates  the  sale, 
restores  him  to  his  estate,  and  restores  or  rein- 
states the  lieu  for  the  unpaid  balance,  and  a  re- 
sale of  the  property  may  be  had  to  satisfy  the 
same.  This  we  think  to  be  the  better  rule  and 
doctrine,  and  therefore  approve  f?ettlemire  v. 
Newsome.  Nor  does  Willis  v.  Miller,  supra, 
contravene  the  rule,  and  was  not  designed  nor 
Intended  to  overrule  Settlemlre  v.  Newsome,  or 
modify  it  In  any  particular.  The  facts  In  Wil- 
lis T.  MUler  were  tliat  one  Phipps,  lielng  the 
owner  of  certain  real  property,  mortgaged  it  to 
Humphrey  &  Flint,  and  two  days  later  convey- 
ed to  Willis.  Humphrey  &  Flint  subsequently 
obtained  a  decree  of  foreclosnre  directing  a  sale 
of  the  premises  to  satisfy  the  same,  with  Judg- 
ment over  against  Phipps  for  any  deficiency 
that  mif^it  remain  after  tlie  sale  and  application 
of  the  proceeds,  A  sale  was  had  in  pursuance 
Of  the  decree,  and  a  deficiency  remained.  Wil- 
lis redeemed,  and  an  execution  having  been  is- 
sued upon  tlie  deficiency  Judgment,  and  a  levy 
made  by  virtue  thereof  upon  the  same  prem- 
ises, a  resale  was  enjoined.  The  deficiency 
Judgment  was  against  Phipps  alone,  and  there- 
fore never  became  a  general  lloi  against  the 
land  in  the  hands  of  WUIIb.  Hence  it  was  held 
that  the  redemption  by  Wniis  did  not  affect  the 
Judgment  In  any  way,  and  that,  the  sale 
under  the  decree,  the  mortgagees  had  ntluusted 
the  remedy  afTordcd  them  by  virtue  of  their 
mortga^  contract. 

A  mortgage  Is  a  specific  lien,  which  attaches 
by  virtue  of  the  contract  of  the  parties  con- 
cerned; but  the  lien  of  a  Judgment  Is  general, 
and  attaches  by  operation  of  law,  as  a  sequence 
of  Us  rendition.  Foreclosure  is  a  remedy  by 
which  the  property  covered  by  the  mortgage 
may  be  subjected  to  sale  for  the  payment  of  the 
demand  for  which  the  mortgage  stands  as  se- 
curity, and,  when  the  decree  Is  had  and  the 
property  sold  to  satisfy  it.  tlie  morqmgee  has 
obtained  all  he  contracted  for;  but.  If  there  la 
also  a  personal  decree  against  the  mortgage 
debtor,  this  becomes,  from  the  date  of  It.<*  dock- 
eting, a  general  Hen  upon  his  real  property,  as 


in  case  of  a  Judgment;  and,  If  a  deficiency  re- 
mains after  the  application  of  the  proceeds  of 
the  sale  of  the  lauds  covered  by  the  mortgage, 
the  decree  may  be  enfoi-ced  by  execution,  as  In 
ordinary  cases.  Hill's  Ann.  Laws  Or.  §  417, 
subd.  2.  The  resale  does  not  take  place  un- 
der the  order  for  the  sale  of  the  specific  prop- 
erty covered  by  the  mortgage  lien,  for  that 
has  been  exhausted,  but  under  the  personal 
decree  which  remains  as  a  deficiency  decree 
against  the  mortgage  debtor  after  the  appli- 
cation of  the  proceeds  arising  under  the  or- 
der of  sale;  and  a  redemption  will  not  rein- 
state the  specific  mortgage  lien,  while  It  will 
the  general  lien  acquired  by  the  personal  de- 
cree. This  distinction  Is  clear,  and  Is  bottomed 
both  upon  principle  and  authori^.  The  re- 
denipMon  is  from  the  sale,  and  not  from  the 
mortgage;  and  if  the  lien  of  tlie  personal  de- 
cree lias  never  attached,  by  reason  of  the  mort- 
gagor not  having  the  fee  of  the  property  at 
the  time  it  was  rendered,  there  never  existed 
any  lien  to  be  reinstated  against  his  succes- 
sor In  Interest,  who  purchased  prior  to  the 
decree.  Ogle  v.  Koerner  (111.  Sup.)  29  N.  E. 
563,  fully  sustains  this  view.  For  authori- 
ties other  than  those  cited  In  the  opinion,  see 
Standish  v.  Vosberg,  27  Minn.  175,  6  X.  W. 
489;  Fowler  v.  .Tohnson,  26  Minn.  338,  3  N. 
W.  980,  and  0  N.  W.  486;  Campliell  v.  Magin- 
nls,  70  Iowa.  589,  31  N.  W.  &*0;  Harms  t. 
Palmer.  (SI  Iowa.  483,  16  X.  W.  574;  Harms 
V.  Pflimer.  73  Iowa.  446.  35  X.  W.  515:  Escher 
V.  Simmons,  .^.4  Town.  269,  275,  6  X.  W.  274. 
The  decree  of  the  court  below  will  be  re- 
versed, and  one  entered  here  dismissing  the 
complaint. 


WOODWARD  T.  OHEOOX  BY.  &  NAV.  CO. 
tSupreiue  Court  of  Oregon.    Dec.  27,  1S97.1 
Appkxl — Taeimq  Oct  Maxdatb. 
Where  reap<)ndent.  for  three  years  after  re- 
versal. ueg^ectH  to  take  out  a  mandate,  leave  to 
take  one  out  will  be  granted  only  on  payment  of 
costs. 

.Motion  by  plaintiff  for  leave  to  take  out 
mandate,  without  paying  costs.  Denied. 
For  former  opinion,  see  3U  Pac.  571. 

PER  CtmiAai.  This  Is  a  motUm  fbr  leave 
to  take  out  a  mandate,  without  the  payment  of 
costs.  In  an  actltm  brought  by  the  plalntifT 
against  the  defendant  in  1888  to  recover  dam- 
ages for  an  injury  caused  by  the  alleged  negli- 
gence of  the  defendant,  and  reversed  liy  IhiM 
court  on  January  0,  1S90  (18  Or.  28ft.  22  Pac. 
1076),  but  In  which  the  mandate  was  withheld 
until  the  further  order  of  the  court  The  fiicts 
upon  which  the  present  motion  is  bnseil  aiv 
BulMtnnttally  the  same  as  tliose  of  a  similar  ao- 
pliratlon  In  Decerolier,  1892,  and  there  Is,  there- 
fore, no  reason  why  the  order  made  at  that 
time  (2H  Or.  3%1,  36  Pac.  571)  should  be  now 
BO  modified  as  to  permit  the  mandate  to  lasue 
without  the  payment  of  costs.  The  motion  Is 
therefore  denied. 
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HOIiBROOK  et  al.  t.  INVESTMENT  CO. 
<Su{Hceiiie  Court  of  Oregon.    Dec.  27,  1897.) 
Afful— Stat  — RxBTORATioK  BoHD— Entbt  ot 

1.  Where  an  appeal  is  taken  from  a  judnraent 
ill  an  action  on  a  coutract,  and  a  bond  is  given 
for  a  stajr  of  proceeding  and  the  plaiutifFs  en- 
force the  judgment  by  givintj  an  unaertakiiiK  for 
restoration  In  ease  die  judgment  ia  reversed  or 
mudiSed,  the  appellate  court,  on  reversal  or  mod- 
iKcation,  has  jurisdiction  to  enter  judgment 
against  the  sureties  on  the  undertaking  for  res- 
toration, under  the  general  policy  of  the  law,  as 
shown  by  Hill's  Ann.  I^aws,  §  MO,  providing 
that  on  reversal  of  such  a  jadgmeat  the  "re- 
spondent will  make  such  restitution  as  the  ap- 
pellate court  may  direct,"  and  as  shown  by  sec- 
tions 541  and  546,  providing  for  judgment 
agi>ii>Rt  sureties  on  appeal  bonds. 

2.  Under  HUl's  Ana.  Iawb,  I  641,  Bubd.  1. 
providing  tiiat  the  appelant  shall  Include  In  his 
iranscript  a  certificate  of  the  undertaking  ex- 
ecuted by  the  respondent  for  restoration  on  re- 
versal, with  the  namea  of  the  sureties,  and  the 
amount  ^reof,  tte  sureties  become  parties  to 
the  judgment,  and,  in  case  of  reversal  or  modifi- 
cation, agree  to  make  such  restitution  as  direct- 
ed, thereby  authorizing  the  court  to  render  judg- 
ment against  them  in  accordance  with  the  condi- 
tions of  the  undertaking. 

3.  Where  an  undertaking  is  given  for  restora- 
tion, in  order  to  enforce  a  judgment  pending  an 
appeal,  and,  when  only  part  of  the  judgment  has 
been  collected,  the  proceedings  are  stopped  by 
the  conrt,  the  undertaUng  la  snorted  by  a  sufll- 
ctent  Gonaidention,  and  the  soreties  are  liable 
thereon. 

4.  Where  an  undertaking  is  given  for  restora- 
tion in  order  to  enforce  a  judgment  pending  an 
appeal,  and  the  nndertaking,  witli  knowledge  of 
the  sureties,  is  signed  by  only  one  of  the  firm 
which  is  the  Judgment  creditor,  and  only  the  in- 
terest of  the  one  who  signed  is  collected,  and 
there  is  nothing  hi  the  record  to  show  that  he  was 
not  the  proper  person  to  whom  to  pny  the  mon- 
ey, the  sureties  cannot  escape  liability  on  the 
undertaking  on  the  ground  tfcat  the  money  was 
not  paid  to  the  firm. 

Action  by  F.  B.  Holbrook  and  others 
against  the  Investment  Company.  From  a 
Judgment  entered  by  the  appellate  court 
against  H,  D.  McGuire  and  R.  H.  Thompson, 
sureties  on  plalntlifs'  undertaking  for  resto- 
ration, the  sureties  seek  relief  by  petition  In 
appellate  court    Petition  denied. 

This  is  a  petition  to  be  reltered  from  an 
order  of  tbls  conrt  directing  the  restitution 
of  money  collected  on  a  Judi^ent  notwith- 
standing an  appeal  and  stay  of  proceedings. 
The  facta  are:  That  the  plaintiffs  S.  B.  Rig- 
gen  and  F.  B.  Holbrook,  as  partners  doing 
business  under  the  firm  name  of  Bl^en  & 
Holbrook,  by  consideration  of  the  circuit 
court  of  Multnomab  connty  obtained  a  Judg- 
ment against  the  defendant  for  the  sum  of 
^1.11,  and  the  costs  and  disbursements  of 
the  action,  taxed  at  $41.35.  from  which  the 
defendant  appealed,  and  gare  an  undertak- 
ing tberefor  which  provided  for  a  stay  of 
proceedings.  That  within  10  days  after  such 
appeal  was  perfected  the  plalntiirs,  by  Big- 
gen,  as  principal,  and  H.  D.  SlcOuIre  and  R. 
H.  Thompson,  as  snreties,  in  order  to  enforce 
said  Judgment  notwithstanding  the  appeal, 
Hied  their  undartaklng,  conditioned  that,  If 


the  Judgment  should  be  reversed  or  modi- 
fled,  tbey  would  make  snch  restitution  as  tiie 
appellate  court  ml^t  direct,  and  thereupon 
obtained  an  execution,  In  pursuance  of 
which  the  slierlfT  of  said  county  collected 
from  tbe  defendant  the  sum  of  being 
one-half  of  said  Judgment  and  interest,  and 
all  of  the  costs  and  disbursements.  Hol- 
brook, objecting  to  RIggen's  coUectli^  more 
than  what  be  deemed  his  share  of  the  Judg- 
ment, moved  the  court  to  recall  the  execu- 
tion; and,  an  order  to  that  efFect  having 
been  made,  the  money  so  collected  was  paid 
over  to  Riggen,  and  the  execution  returned. 
Tbe  Judgment  in  said  action  was  reversed  on 
appe.ll.  Holbrook  v.  Investment  Co.,  47  Fac. 
920.  And  tbls  court  ordered  Mbe  principal 
and  sureties  on  the  plaintiff's  nndertaking 
to  restOTe  to  the  defendant  the  mon^  so  txA- 
lected,  whereupon  McQulre  and  Thompson 
petition  this  court  to  be  relieved  tberefrom, 
and  that  tbe  nuindate  herein  be  ^tbheld  un- 
til such  correction  is  made. 

R.  R.  Dunlway,  for  petitioners.  Geo.  H. 
Williams,  for  respondent. 

PBR  OURIAM.  It  is  contended  by  eonnsd 
for  petitioners  that  this  court,  having  no 
original  Jurisdiction,  is  powerless  to  render 
the  Judgment  complained  of,  and  tbat  the 
summary  proceedings  herein  adopted  consti- 
tute ft  denial  of  tbe  right  to  a  day  in  court 
and  trial  by  jury.  The  statute  provides.  In 
effect,  that  If  the  appeal  be  abandoi^,  by  a 
failure  to  file  the  transcript  within  the  time 
preflcribed  \3iy  law,  the  Judgment,  so  far  as 
It  Is  for  the  recovery  of  money,  may  be  en- 
forced against  the  sureties  in  the  undertak- 
ing for  a  Bti^  of  proceedings,  as  If  th^ 
were  parties  tbereto  (subdivision  4,  |  541, 
Hill's  Ann.  Laws  Dr.),  and  that,  If  the  Judg- 
ment be  given  against  the  appellant  it  shall 
he  enlarged  against  his  sureties,  also,  In  like 
manner  and  with  like  effect,  according  to 
the  nature  and  effect  of  tbelr  nndertaking 
(subdivision  4,  S  540,  Id.).  Tbe  Revised  Stat- 
utes of  New  Mexico  (section  6,  p.  280)  con- 
tain tbe  following  prorision:  *Tn  case  of 
appeal  In  civil  suits,  if  the  Judgment  1^  the 
appellate  eourt  be  against  the  appellant.  It 
shall  be  rendered  against  him  and  his  securi- 
ties on  the  appeal  bond."  The  supreme 
conrt  of  the  territory,  in  pursuance  of  tbe  au- 
thority conferred  by  that  statute,  rendered 
Judgment  on  appeal  against  an  appellant 
and  the  sureties  upon  tbe  appeal  bond;  and, 
a  writ  of  error  having  beoi  taken  to  the  su- 
preme court  of  the  United  States,  it  mis  held 
tbat  no  fundamental  ctmstltutlonal  principle 
was  involved;  and  Mr.  Justice  Bradl^,  re- 
ferring to  the  power  of  the  conrt  of  New 
Mexico  to  render  tbe  Judgment,  says:  **A 
party  who  enters  his  name  as  surety  on  an 
appeal  bond  does  it  with  a  full  knowledge  of 
the  reBponsibillties  incurred.  In  view  of  the 
law  relating  to  the  subject,  it  is  equivalent 
to  a  consent  that  Judgment  shall  be  ratered 
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op  against  him  If  the  appellant  fallB  to  sua- 
tala  his  app«aL"  Beall  t.  New  Mexico,  IB 
WaU.  535.  "When  Judgment  Is  entered 
against  a  party,  It  must  be  conceded  that  It 
wonld  bind  blm  if  the  court  rendering  the 
judgment  had  Jurisdiction  of  his  person,  and 
of  the  subject-matter  of  the  suit  or  action; 
and,  such  being  the  case,  our  statutes  above 
referred  to  In  effect  provide  that  when  the 
surety  signs  an  undertaking  on  appeal,  and 
for  a  stay  of  proceedings,  be  forms  a  privity 
of  contract  -with  the  Judgment  debtor,  and, 
like  his  principal,  thereby  becomes  a  party 
to,  and  Is  boimd  by,  the  Judgment.  Section 
510,  HUl's  Ann.  Laws  Or.,  so  far  as  it  relates 
to  the  question  under  consideration,  Is  as 
follows:  "If  the  Judgment  or  decree  has 
been  given  in  an  action  or  suit  upon  a  con- 
tract, notwithstanding  an  appeal  and  under- 
taking for  the  stay  of  proceedings,  the  re- 
spondent may  proceed  to  enforce  such  Judg- 
ment or  decree.  If  within  ten  days  from  the 
time  the  appeal  is  perfected  he  file  with  the 
clerk  an  undertaking,  with  one  or  more  sure- 
ties, to  the  effect  that  if  the  Judgment  or  de- 
cree be  reversed  or  modified  the  reqmndent 
will  make  such  restitution  as  the  appellate 
court  may  direct"  It  will  be  observed  that 
this  section  does  not  In  direct  terms  confer 
upon  this  court  authority  to  render  Judgment 
against  the  sureties  on  such  an  undertaking 
when  the  Judgment  or  decree  is  reversed  or 
modified;  but  we  think  the  power  is  fairly 
Implied  therefrom,  and  particularly  so  when 
the  general  policy  of  the  law,  as  manifested 
by  sections  541  and  546,  supra,  1b  consid- 
ered. The  appellant  Is  required  to  include 
In  the  transcript  a  certificate  of  the  under- 
taking executed  by  the  resptmdent,  the 
names  of  the  sureties,  and  the  amount  there- 
of; If  the  same  is  specified  (subdivision  1,  8 
641,  supra);  and  It  would  seem  from  this 
provision  that  the  sureties,  by  Blgnlng  such 
an  undertaking,  became  parties  to  the  Judg- 
ment or  decree,  upon  the  reversal  or  modifi- 
cation of  which  they  agree  to  make  such  res- 
titution as  may  be  directed,  thereby  author- 
izing tills  court  to  render  Judgmait  against 
them  In  accordance  with  the  conditions  stat- 
ed In  such  certificate.  In  Ah  Lep  Gong 
Choy,  13  Or.  429,  11  Pac.  72,  the  court.  In 
considering  these  provisions  of  the  statute, 
said:  "We  think  the  clerk  Is  required  to  cer- 
tify as  to  both  undertakings,  where  two  are 
given,  and  that  the  object  of  the  requirement 
is  to  enable  the  appellant,  in  case  the  Judg- 
ment or  decree  is  reversed,  and  it  has  been 
enforced  by  the  giving  of  such  undertaking, 
to  obtain  Judgment  against  the  sureties  upon 
the  respondent's  undertaking.  It  amounts 
to  this:  If  the  Judgment  is  affirmed,  the  re- 
spondent Is  entitled  to  have  the  Judgment  en- 
tered against  the  sureties  on  the  appeal;  If 
it  Is  reversed,  the  appellant  is  entitled.  It  it 
has  been  enforced,  to  have  a  Judgment  of 
restitution  entered  against  the  sureties  upon 
the  counter  undertaking;'  and  In  case  It  has 
been  enforcud*  and  the  Judgment  is  affirmed, 


the  prevailing  party  would  only  be  entitled 
to  judgment  for  the  costs  ui>on  appeal."  We 
think  this  Is  a  correct  statement  of  the  rule, 
and  that  the  power  is  conferred  upon  this 
court  to  render  Judgment  against  the  re- 
spondent and  his  sureties  on  such  undertak- 
ing when  the  Judgment  or  decree  Is  reversed 
or  modified,  and  a  restoration  is  directed. 

It  Is  contended  tliat  the  undertaking  In 
question  was  executed  in  consideration  of 
the  enforcement  of  the  Judgment,  but.  inas- 
much as  only  one-half  of  the  amount  speci- 
fied therein  was  collected,  there  was  a  fail- 
ure of  the  consideration,  tbe  contract  of  the 
sureties  was  altered  without  their  consent, 
and  they  are  thereby  discharged  from  all  lia- 
bility in  consequence  thereof.  While  the 
rule  is  well  settled  that  the  contract  of  sure- 
tyship Is  always  strictly  construed  In  favor 
of  the  surety,  and  cannot  be  extended  by  Im- 
plication beyond  the  dear  and  absolute 
terms  of  the  undertaking  (24  Am.  &  Eng. 
Enc.  Law,  749,  and  notes),  it  Is  manifest  that 
there  was  not  In  the  case  at  bar  an  entire 
want  of  consideration,  but  the  failure  In  that 
respect  was  pro  tanto  only,  and  caused  by 
the  act  of  the  court;  and,  such  being  tiie 
case,  the  petitioners  are  liable  to  the  extent 
of  the  money  so  collected.  2  Brandt,  Sur. 
S  434.  If  this  rule  were  otherwise,  then  the 
failure  or  neglect  to  collect  the  smallest  frac- 
tion of  the  Judgment  would  exonerate  the 
sureties.  A  mere  statement  of  such  a  pos- 
sible result  is  sufficient  to  show  the  fallacy 
of  the  position. 

It  is  also  contended  that  the  payment  of 
the  money  so  collected  to  Klggen  was  not 
a  payment  to  the  firm  of  Blggen  ft  Hol- 
brook,  and  for  this  reason  the  sureties  are 
not  liable  on  the  undertaking;  but  there  Is 
nothing  In  the  record  to  show  tlut  Riggen 
was  not  the  proper  person  to  whom  the 
money  should  have  been  paid,  and  Inas- 
much as  he,  as  principal,  signed  tiie  firm 
name  to  the  undertaking,  of  which  fact  the 
petitioners  had  knowledge  at  the  time  it  was 
executed,  we  think  there  is  no  doubt  about 
their  liability,  for  which  reason  their  peti- 
tion Is  denied. 


STATE  V.  MAGONE. 
(Supreme  Court  of  Oregon,    Xov.  15,  1897.) 
Ckimikal  Law  —  Declaratiovs  of  Co-Cosspira- 
tok — sufficienct  op  objection— competexct 
OP  Co-DeFEXT>ANT  AS  WiTNKSS  PGR  BtaTB — IN- 
DUCEMENT TO  TkSTIFT— PKOMI8B  OP  PAHDQM. 

1.  DL>elaratioDB  hy  coDspirators  for  the  commis- 
sion of  a  crime,  iiindu  uftcr  the  crime  hns  been 
fullv  coil  nil  mma  tod,  tx'iiif;  inadmissible  against 
a  coK?onKpirator  fur  any  purpose,  a  general  objec- 
tion to  their  aduiission  on  tbe  ground  of  Incom- 
pi'tency  is  BUtHcient. 

2.  One  who  was  jointly  indicted  with  a  def«id- 
nnt  on  trial,  but  who  has  entered  a  plea  of  guilty, 
is  a  ooniiK'tt'nt  witncHs  for  the  state. 

3.  A  defendant  who  uas  entered  a  plea  of  fruilty 
is  not  rendered  iaooiDpcteut  as  a  witness  aKainst 
his  co-defendant  bjr  the  fact  that  he  was  hiduced 
to  testify  by  promises  of  a  mitigation  of  his  pun- 
iblimeut,  or  a  pardon. 
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Appeal  from  drcQlt  eonrt,  Midtnomah 
county;  T.  A.  Stephens,  Judge. 

Daniel  Ma^one  was  convicted  of  tbe  crime 
of  disinterring  a  human  body,  and  appeals. 
Berersed. 

J.  C.  Moreland,  for  appellant  0.  B.  Lord, 
DIst.  Atty..  for  tbe  State. 

PER  CURUM.  The  defendant,  Daniel 
Magone,  was  Jointly  Indicted  with  Charles 
MontgomeiT,  WlUiam  Bector,  and  i:dwar4 
Long  for  the  crime  of  disinterring  a  human 
body,  and,  being  separately  tried,  was  con- 
victed thereof,  and  sentenced  to  Imprison- 
ment in  the  penitentiary  for  a  term  of  two 
years,  from  which  Judgment  he  appeals. 

It  is  contended  by  counsel  for  defendant 
that  the  court  erred  in  the  admission  of  tbe 
testimony  of  certain  witnesses  who  detailed 
the  declarations  made  by  Montgomery,  Rec- 
tor, and  LoQ£  to  them,  in  the  absence  of  de- 
fendant, after  the  commission  itf  the  al- 
leged crime,  while  counsel  for  the  state 
maintain  that  the  declarations  so  detailed 
related  to  the  commission  of  a  crime  not 
fully  consummated,  but  that,  if  it  be  con- 
ceded that  tb^  related  to  the  crime  charged 
in  the  indictment,  the  proper  objection  to 
the  Introduction  of  tbls  tefitimony  was  not 
made,  and,  such  being  the  case,  the  excep- 
tion relied  upon  falls  to  bring  up  tbe  ques- 
tion  sought  to  be  reviewed.  Tbe  bOl  of  ex- 
ceptions shows  that  William  H.  Welch  and 
Samuel  Simmons,  CII7  detectives,  and  F.  H. 
Noltner,  a  stenographer  empl<ved  In  the 
office  of  the  cblef  of  police  of  the  city  of 
Portland,  were  permitted,  over  tbe  defotd- 
ant's  objection  and  exception,  to  detail  the 
statements  made  to  them  by  Montgomery, 
Bector,  and  Long,  In  the  absence  of  Ma- 
gone, to  the  effect  that  at  the  s<dleltatlon  of 
Magone  tbey  agreed  to  aid  In  the  commis- 
sion at  tbe  crime  charged  in  the  Indictment, 
and  that  in  pursuance  of  such  agreement 
they  disinterred  the  body,  and  reburled  it  at 
another  ^ace^  expecting  to  receive  from  the 
relatives  of  the  deceased  a  large  sum  of 
mon^  for  Its  return,— tbe  burial  place  of 
wbldi  tbey  disclosed.  The  several  wit- 
nesses having  stated  that  tbe  admlsalons 
of  tbe  co-defendants  were  made  in  the  ab- 
sence of  Magone,  bis  counsel  objected  to 
the  introduction  of  their  testimony,  as  not 
being  competent,  without  stating  wherein  it 
was  claimed  to  be  incompetent.  The  point 
insisted  upon  by  counsel  for  the  state  is  that 
the  objection  Is  too  general  to  present  any 
question  for  consideration.  In  that  it  falls 
to  assign  any  reason  why  the  testimony  ob- 
jected to  was  deemed  Incompetent  The 
rule  Is  universal  that  after  a  conspiracy  has 
terminated,  either  auc»ssfnlly  or  In  de- 
feat tbe  admis^ns  of  one  conspirator  by 
way  of  recital  at  past  facts  Is  a  confession 
of  bis  own  participation,  and  they  are  ad- 
missible against  himself,  but  are  not  ad- 
missible against  his  companions  In  the  un- 


lawful enterpriae.  Logan  t.  IJ.  S.,  144  TT.  B. 
263, 12  Sup.  Ct  617;  Sparf  v.  XT.  S.,  ISO  U.  8. 
51,  15  Sup.  Ct.  273;  Sheppard  v.  Yocum,  10 
Or.  ^7;  Osmun  v.  Winters  (Or.)  46  Pac. 
7S2;  State  v.  Tice  (Or.)  48  Pac  307.  Tbe  In- 
dictment charges  that  the  defendants  "did 
willfully,  feloniously,  and  wrongfully  dig 
np  and  disinter  a  buman  body,"  etc.;  and 
the  evidence  shows  that  the  crime  charged 
had  been  fully  consummated  before  the 
conspirators  made  the  declarations  to  tbe 
witnesses,  and  hence  the  evidence  thereof 
at  Magone  s  trial  was  incompetent  for  any 
purpose.  The  statutes  of  California  and 
Iowa  provide,  in  substance,  that  when  ex- 
ceptions are  taken  to  the  admission  of  evi- 
dence the  ground  of  the  objection  mnst  be 
stated;  but  it  has  been  held  in  these  states 
that,  where  tbe  evidence  was  not  admissible 
for  any  purpose,  tbe  mere  statement  that 
it  is  incompetent  sufficiently  indicates  the 
ground  of  the  objection.  Nightii^ale  v. 
Scannell,  18  CaL  815;  Oreenleaf  v.  Ballroad 
Co.,  30  Iowa,  302.  So,  too,  in  the  case  at 
bar,  the  evidrace  objected  to  being  inadmis- 
sible for  any  purpose,  the  statament  that  it 
was  incompetent  is  anffldent  to  present  to 
this  court  the  identical  question  considwed 
in  tbe  court  below.  For  this  error  tbe  Judg- 
ment must  be  reversed,  but  Inasmuch  aa  a 
new  trial  mnst  be  ordered,  It  becomes  nec- 
essary  lo  consider  another  assignment  of  er- 
ror relied  upon. 

It  is  omtendad  by  counsel  for  tbe  defend- 
ant that  the  court  erred  in  permitting  a  co- 
defendant  after  he  bad  entered  a  plea  of 
Kullty  to  the  Joint  indictment  to  testify  on 
behalf  <a  the  state,  orex  defendant's  <^ec- 
tlon  and  exception.  The  recwd  shows  that 
on  May  27,  1807,  Charles  Montgomor,  on 
being  arraigned  on  this  Indictment,  entered 
a  plea  of  guilty;  and,  on  the  18th  of  the  next 
month,  the  defendant  bdng  on  trial,  Mont- 
gomery testified,  in  substance,  that  he  en- 
tered into  an  agreement  with  Mi^one  where- 
by th^  and  tbe  other  co-d^»idants  cmn- 
mitted  the  crime  for  which  they  had  been 
indicted;  and  on  cross-examination  his  testl- 
mtmj  Is  as  follows;  "Q.  They  told  you,  if 
you  would  tell  all  about  It  yon  would  be  out 
In  a  few  days,  and  go  free?  A,  Yes,  sir; 
that  I  wonld  not  be  prosecuted.  Q.  They 
also  told  yon  that  you  were  going  to  get  a 
pardon,  soon,  If  you  would  tell  about  this? 
A.  Yes,  sir;  tbey  said  t  would  be  out  of  it 
before  very  long.  Q.  And  you  are  testlfjplng 
this  with  that  imderstandlng?  You  have 
that  understanding  now?  A.  I  have  that 
understanding  now.  Q.  That  you  are  to  get 
out  of  this  in  a  short  time?  A.  Yes,  sir;  I 
expect  to  get  out  In  a  short  time.  Q.  And 
that  is  the  reason  you  are  telling  this?  A. 
That  is  tbe  reason  I  am  telling  what  t  do 
now.  Q.  That  is  the  reason  you  are  saying 
that?  A.  Otherwise  I  would  not  say  It" 
Counsel  for  defendant  thereupon  moved  the 
court  to  withdraw  from  the  con^eratlon  of 
the  JU17  the  testimony  of  this  witness,  be- 
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cause  It  iB  the  testimony  of  a  co-defendsnt, 
Siren  under  promise  of  liberation;  bnt,  the 
I'ourt  denying  the  motion,  an  exception  was 
«aved.  The  Interest  of  the  witness  In  the 
result  of  the  trial  might  atTect  his  credibil- 
ity, bnt  It  would  not  render  falm  Incompetent. 
Hill's  Ann.  Laws  Or.  I  710.  It  la  very  evi- 
dent from  an  Inspection  of  the  testimony 
given  by  the  witness  that  he  was  Induced  by 
the  promises  held  out  to  him  to  testl^ 
against  the  accused,  but,  having  stated  the 
reasons  that  prompted  him  to  do  so,  It  be- 
came a  question  for  the  Jury  to  say,  from  all 
the  circumstances,  whether  he  spoke  the 
truth,  provided  his  testimony  was  corrobo- 
rated by  such  other  evidence  as  tended  to 
connect  the  defendant  with  the  commission 
of  the  crime.  Hill's  Ann.  Laws,  S  1371.  It 
cannot  matter  whether  Montgomery  was  In- 
duced by  the  hope  that  the  severity  of  the 
sentence  which  must  necesaailly  follow  his 
voluntary  admission  of  guilt  would  be  miti- 
gated, or  that,  smarting  under  the  impending 
punishment,  he  determined  to  avenge  his  sup- 
Iiosed  Injury  by  seeking  the  conviction  of  his 
associate,  his  testimony  would  be  admissible 
In  either  case,  and,  having  entered  a  plea  of 
guilty  to  the  joint  Indictment  he  thereby  be- 
came a  competent  witness  for  the  state,  and 
hence  there  was  no  error  In  permitting  him 
to  testis  against  Magone.  Bnt  for  the  rea- 
sons hereinbefore  stated  the  judgment  ^11 
be  reversed,  and  the  cause  remanded  for  a 
new  trial  In  accordance  with  this  opinion. 


BALL  v.  BANNOCK  COIJNTY  et  al. 
(Supreme  Court  of  Idaho.    Dec.  13,  1887.) 

COUXTT   COMMtasiONEKS— POWBKS— POHCHISB  Or 

Rkal  Estate. 

1.  A  board  of  couoty  comuiissioners  can,  under 
the  conntitution  aii«l  laws  of  Idaho,  ijurchaat;  roal 
oHtflte  ne<'cnaiirj-  for  the  use  of  the  enmity,  with- 
out Bubmitthig  the  question  of  making  sach  pur- 
chase to  Ihe  voters,  when  they  can  do  bo  out  of 
the  revenue  tot  the  year,  and  not  encroach  upon 
amii  part  of  said  fund  a»  is  rcijiiiri'd  to  pay  the 
iiidehtednesa  created  during  the  year  for  ordinary 
and  necenmiry  exi)enBeR, 

2.  Tlie  purottHBe  of  a  aite  upon  which  to  build  a 
cotnit}'  court  house  ia  not  an  ordioury  aud  ncecs- 
aary  e\ponse. 

(Syllabus  hy  the  Court.) 

Appeal  from  district  court,  Bannock  coun- 
ty; D.  \V.  Standrod,  Judge. 

Action  by  Frank  Ball  against  Bannock 
county  aud  N.  P.  Nelson,  county  treasurer, 
to  enforce,  by  mandamus,  the  payment  of 
a  county  war..'ant  issued  by  said  couuty. 
Defendants  demurred  to  the  complaint,  and 
the  demurrer  was  sustained,  aud  Judgment 
rendered  on  the  demurrer  In  favor  of  de- 
fendants.   Plaintiff  appealed.  Beversed. 

S.  C  Winters  and  Thos.  F.  Terrell,  for  ap- 
pellant  H.  V.  A.  Ferguson,  for  r^Mmdents. 

QI'ABLBH,  3.  The  complaint  In  this  case 
contains  two  counts.   In  the  first  count,  the 


^IntUr,  after  making  the  necessary  prelim- 
inary allegatltms,  alleges  the  following 
facts:  That  the  board  of  county  commis- 
sioners of  Bannock  county  did,  July  14, 1893, 
hy  order  then  entered  upon  the  records  ot 
said  board,  determine  that  it  was  essential 
to  purchase  real  estate  upon  which  to  erect 
a  court  house  and  jall,  and  appointed  three 
disinterested  citizens  of  said  county  to  ap- 
praise certain  blocks  In  the  city  of  Pocatello; 
that  said  appraisers  accepted  said  appoint- 
ment, took  and  filed  their  oath  as  such  ap- 
praisers, and  appraised  said  blocks,  one  of 
which  was  block  26S  of  said  city,  owned  by 
the  plaintiff,  which  said  appraisers  appraised 
at  ¥4,500;  that  said  appraisers  reported 
their  said  acts,  which  report  was  received 
and  spread  upon  the  minutes  of  said  board, 
and  the  said  appraisers  were  discharged; 
that  the  plaintiff  then  offered  to  sell  said 
block  SOS  to  said  county  for  the  sum  of 
^4,000,  Which  offer  was,  by  said  board  of 
commissioners,  by  order  made  and  entered 
on  Its  minutes,  accepted;  that  the  plaintiff, 
by  deed,  conveyed  said  block  to  Bannock 
county,  which  deed  was,  order  of  said 
board  of  commissioners,  filed  for  record; 
that  said  board  of  commissioners  ordered  a 
warrant  drawn  in  favor  of  plaintiff  for  the 
purchase  price  of  said  Mock,  the  said  $4,000, 
and  which  warrant  was  drawn  1^  the  au- 
ditor of  said  county  for  said  sum.  and  was, 
on  July  25,  1803,  duly  registered,  the  same 
being  No.  138.  The  complaint  then  makes 
the  following  allegations  as  paragraph  Ka: 
"That,  at  the  time  said  warrant  was  issued 
and  said  Indebtedness  was  Incurred,  the 
Bflid  commissioners  of  Bannock  county  had 
not  Incurred  an  Indebtedness  of  any  kind, 
nor  an  aggregate  Indebtedness  in  excess  of 
flO.(X>0.  and  the  re\-enue  provided  for  the 
year  18^  for  said  county  exceeded  930,000; 
and  there  was  more  than  snfildent  revmoe 
provided  for  the  j-ear  of  1803  for  said  coun- 
ty to  pay  all  the  ordinary  and  necMiiary  ex- 
penses and  Indebtedness  of  said  county  for 
Hnid  year,  and  to  pay  the  warrant  and  in- 
debtedness mentioned  in  this  complaint  as 
due  and  owing  to  plaintiff."  Coutlnalug, 
the  complaint  alleges  the  calling  in  and  pay- 
ment of  warrants  Issued  since  the  said  war- 
mnt  was  Issued  to  the  plaintiff,  the  pre- 
sentment of  said  warrant  Na  138  by  plain- 
tiff to  the  trensarer  of  said  Bannock  county, 
and  the  failure  and  refusal  of  said  treasurer 
to  pay  said  wamint,  and  that  said  treasnrpr 
Rtill  refuses  to  pay  said  warrant  or  any 
part  thereof.  The  plaintiff  also  alleges  in 
said  complaint  that  the  said  orders  made 
by  said  board  of  commissioners,  and  Its  ac- 
tion In  purchasing  said  real  estate,  wpte 
never  appealed  from,  enjoined,  or  question- 
ed, and  that  said  treasurer  wUI  not  pay 
said  warrant  unless  compelled  by  the  court 
BO  to  do.  The  complaint  contains  a  second 
count,  in  which  the  foregoing  facts  are  al- 
leged, and  in  which  It  is  farther  aUege^l 
that  said  county  took  possesslcm  of  said 
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blf>ck  of  land,  and  has  occupied  and  used  It 
since,  and  seeks  to  recover  the  alleged  value 
of  same,— $4,000,— with  Interest  thereon  from 
July  26,  isbs,  as  of  a  quantum  valebant  To 
the  said  complaint  as  a  whole,  the  defend- 
ants demurred,  upon  tliree  grounds,  as  fol- 
lows:  (1)  That  the  complaint  does  not 
state  facts  sufflcient  to  constitute  a  cause 
of  action;  (2)  that  there  Is  a  misjoinder  of 
parties  defendant;  (3)  that  several  causes 
of  action  have  been  Improperly  united  In 
the  complaint. 

We  think  that  the  first  count  of  said  com- 
plaint states  a  cause  of  action.  Section  3 
of  article  8  of  the  constitution  only  applies 
where  a  debt  Is  contracted  for  an  extraordi- 
nary expense  In  excess  of  the  revenue  pro- 
vided for  the  year.  The  complaint  alleges 
that  the  revenue  provided  for  the  year  in 
which  said  bargain  and  sale  Is  alleged  to 
hare  been  made  (1S03)  exceeded  $30,000, 
and  was  sufficient  to  pay  all  of  the  ordinary 
and  necessary  expenses  of  the  said  county 
for  that  year  and  the  said  purchase  price  or 
warrant  In  question.  This  fact  is  admitted 
by  the  demurrer.  Section  1759,  Rev.  St, 
authorizes  the  commissioners  to  purchase  or 
receive,  by  donation,  real  estate  for  neces- 
sary purposes.  We  are  not  authorized  to 
assume  that  It  was  unnecessary  to  purchase 
this  real  eatate,  no  showing  to  tltat  effect 
having  been  made.  The  complaint  shows 
that  the  real  estate  In  question  was  ap- 
praised as  required  by  said  section.  Nor 
do  we  think  that  section  ITUl,  Iter.  St.,  has 
any  application  to  this  case,  as  the  contract 
in  question  was  not  let  for  the  construction 
of  any  building,  bridge,  or  structure.  If 
the  purchase  of  said  block  would  result  In 
ereating  an  indebtedness  on  the  part  of 
Bannock  county  in  excess  of  the  revenues 
of  the  county  for  ttie  year  in  question,  after 
deducting  from  said  revenues  all  Indebted- 
ness incurred  by  said  county  up  to  the  time 
of  said  purchase,  and  such  as  should  be  lo- 
cnrred  thereafter  for  ordinary  and  neces- 
sary ezitenses  during  tlie  year,  said  purchase 
was  unauthorized.  The  allegations  in  the 
complaint  show  that  the  purchase  of  said 
real  estate  did  not  encroach  upon  the  funds 
provided  by  law  to  pay  the  ordinary  and 
necessary  expenses  of  the  county  for  the 
year.  This  being  true,  the  demurrer  as  to 
the  first  ground  should  have  been  overruled. 
That  we  may  be  the  better  understood,  we 
will  say  that,  under  the  section  of  the  con- 
stitution cited  supra,  it  was  the  intention 
of  the  people  to  put  the  several  counties,  so 
far  as  the  future  was  concerned,  upon  prac- 
tically a  cash  basis.  This  object  and  Intent 
must  be  observed.  Its  violation,  either  di- 
rectly or  Indirectly,  cannot  be  tolerated. 
Boards  of  county  commissioners  cannot  cre- 
ate extraordinary  expense,  such  as  build- 
ing court  houses  and  bridges,  and  purchas- 


ing sites  for  court  houses  without  lieing  ian- 
thorlzed  by  a  two-thirds  vote  so  to  do,  un- 
less the  revenue  of  their  county  for  that 
year  Is  sufficient  to  pay  all  of  the  ordi- 
nary and  necessary  expenses  for  that  year, 
and  then  leave  a  sufficiency  with  which  to 
pay  such  extraordinary  ex]>enBe.  The  provi- 
sion of  the  constitution  is  of  no  practical 
utility  If  the  county  commlsslonerB  may 
make  a  levy  providing  the  necessary  rev- 
enue to  pay  the  ordinary  and  necessary  ex- 
penses of  their  county  for  the  year,  and 
then,  before  the  fund  thus  provided  for 
specific  purposes  Is  used  for  such  purposes, 
they  may  divert  the  same,  wholly  or  in 
part,  to  other  purposes.  If  such  course  Is 
permitted,  a  board  of  commissioners  could, 
contrary  lo  the  intent  of  the  constitution, 
consume  all  of  the  revenue  for  a  given  year 
the  week  the  tax  levy  is  made,  and,  without 
the  consent  of  the  people  of  the  conn^,  run 
It  In  debt  to  the  extent  of  all  the  necessary 
expenditures  for  that  year.  If  the  allega- 
tions of  the  complaint  are  not  true,  the  de- 
fendants shoidd  deny  them. 

The  second  ground  of  demurrer  Is  not  well 
taken.  The  county  is  the  real  party  in  In- 
terest so  far  as  the  defense  to  this  action 
Is  concerned.  The  treasurer  Is,  to  the  ex- 
tent prescribed  in  section  1759,  Rev.  St,  on- 
der  the  supervision  of  the  board  of  county 
commissioners;  and,  if  the  county  has  any 
defense  to  the  action,  it  Is  proper  to  give  it 
the  opportunity  to  make  it. 

As  to  the  third  ground  of  demurrer,  It  Is 
not  good,  for  the  reason  that  the  complaint 
only  states  one  cause  of  action.  If  the 
plaintiff  recovers  in  this  case,  be  must  do 
so  upon  his  warrant.  The  county  is  liable, 
if  at  all,  upon  the  contract  made  pursuant 
to  section  1759,  Rev.  St,  which  merged  Into 
the  warrant  in  question,  and  not  upon  any 
implied  promise.  The  second  count  of  the 
complaint  Is  Immaterial,  and,  while  It  Is  not 
reached  by  the  demurrer,  might  properly  be 
stricken  out  on  motion.  The  decision  in 
Bannock  Co.  r.  0.  Bunting  ft  Ca  (Idaho)  87 
Fac.  277,  is  not  conclusive  of  this  case. 
The  i^ntlfT  in  this  case  was  not  a  party  to 
that  suit.  What  was  said  In  the  decision  In 
that  case  with  relation  to  the  warrant  in 
question  here  was  upon  the  assumption  that 
the  revenues  of  the  county  were  insufficient 
to  pay  the  ordinary  and  necessary  expenses 
for  the  year  of  1893.  That  question  of  fact 
can  properly  be  raised  by  answer  In  this 
case.  The  Judgment  appealed  from  is  re- 
versed, and  the  cause  Is  remanded,  with  in- 
struction to  the  district  imurt  to  oTerruIe 
the  demurrer,  and  permit  the  defendants  to 
answer,  If  It  is  so  desired.  Costa  of  this 
appeal  awarded  to  appeUant 

SULLIYAN,  O.  J.,  and  HUSTON,  J.,  con- 
cur. 
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STATE  T.  DUCKWORTH. 
(Sapreme  Court  of  Idaho.   Dec.  18,  1897.) 

COKSTITl,"nO.VAL  LaW— POLICB  RSOCLATIOKB— ElE- 
■TH1CTI0N8  0S  InTBKSTATB  CoMHBKCE — IXSPKO* 

Tiox  or  Sheep  —  Validity  or  Statute, 

1.  The  nonexercise  by  confcresa  of  its  power 
to  regulate  commerce  among  the  states  ia  ^uiva- 
lent  tu  a  dtfliiratioii  by  thut  budj  that  aiich  coiu- 
mcrce  shall  be  free  from  any  restrictions. 

2.  Seolion  14  of  an  act  of  tho  Icgialunirp  con- 
cerning the  appointment  of  a  sheep  inspector,  etc. 
(see  Setts.  Ijav/a  1895,  p.  125),  and  Hcctioita  4 
iiiid  (i  of  an  act  amendatory  thereof  (j^cl-  Scss. 
Laws  18!>7,  p,  115),  declaring  it  to  be  miliiwful 
to  bring  8hE>ep  into  this  state  without  first  hav- 
ing them  dipiied  as  provided  in  said  acts,  place 
an  unuccesHury  hurdtu  and  restrictiun  iiijou  in- 
tersfate  commerce,  and  are  repugnant  to  the  com- 
merco  rlanse  of  the  federal  constitution. 

3.  Said  Bections  abc  discriminate  to  snch  an 
extent  afcaiiiat  persoDB  who  may  desire  to  briuK 
btiee^  into  the  state,  and  those  who  hare  sheep 
withm  the  state,  as  to  be  clearly  repugnant  to 
the  prorisions  of  section  2,  art  4,  of  the  federal 
constitution. 

(Syllabus  by  the  Court) 

Aiqieal  from  district  court,  Oneida  county; 
D.  W.  Standrod,  Judge. 

James  Duckworth  was  convicted  of  bring- 
ing shoep  Into  the  state  without  first  having 
obtalnod  the  i)ermlt  of  the  deputy  sheep  In- 
spector, and  appeals.  Itercrsed. 

F.  8.  Dietrich  and  Geo.  B.  Gray,  for  ap- 
pellant. Alfred  Budjce,  D.  C.  McDouffal,  and 
Atty.  GeiL  McFnriand,  for  tlie  State. 

SULLIVAN,  C.  J.  The  appellant,  who  was 
the  defendant  In  the  court  below,  was  con- 
victed of  the  crime  of  brluf^lng  sheep  Into 
the  state  without  harin?  first  obtained  the 
certificate  or  {wrmit  of  the  deimty  sheep  In- 
spectoi*.  He  waived  a  Jury  trial,  and  the 
case  was  submitted  to  the  court  on  a  writ- 
ten stlinilatlon  of  facts.  The  defendant  was 
found  Kullty,  and  sentenced  to  pay  a  fine  of 
(loo.  and  5  cents  per  head  on  3,000  head  of 
sheep,  from  which  Judgment  this  apiieal  was 
taken. 

The  anoellant  contends  that  said  Judgment 
Is  erroneous,  because  the  act  of  the  state 
legislature  under  which  he  was  convicted  Is 
repugnant  to  certain  provisions  of  the  federal 
constitution:  (1)  To  paraRraph  1,  {  2,  art. 
4,  which  provides  that  citizens  of  each  state 
sluill  be  entitled  to  all  the  privlleffen  and  im- 
munltlea  of  citizens  In  the  SGVeral  states; 
and  (2»  to  that  provlslou  of  section  8,  art.  1, 
which  nutliorlxes  the  rangrexs  to  regulate 
Minmerce.  The  defendant  was  convicted  un- 
der the  fourth  section  of  an  act  entitled  "An 
act  to  amend  sections  2,  3,  5,  0,  7,  6,  11  and 
32  of  an  act  to  create  the  office  of  sheep  In- 
siiector  for  the  state  of  Idaho;  to  provide 
for  the  nppointment  and  to  define  the  powers 
and  diitIeK  of  said  otHcor  and  bis  depuHes, 
and  fixing  bis  s,alar>-  and  the  romponsatlon 
of  his  deiiutles  and  prmiding  for  the  prose- 
<-utlon  of  ofTeusi^  In  said  act,"  aiii>roved 
March  12.  1S1)7  (see  Sess.  Laws  1807,  p. 
ll.~i),  which  act  is  commonly  calletl  the  "Scab 
Law."    Said  fourtJi  section  la  as  follows: 


■miat  section  6  ot  said  act  la  hereby  amend- 
ed to  read  as  follows:  Section  0.  Any  per- 
son, persons,  compai^r*  corporation  or  assc 
elation.  Intending  to  brli^,  or  canse  to  be 
brought  from  any  other  state  or  territory  In- 
to any  of  tbe  counties  of  the  state  of  Idaho, 
any  she^,  he  or  they  must  first  notify  the 
deputy  sheep  Inspector  of  the  district  or 
county  nearest  to  the  point  of  entrance  into 
this  state;  that  at  a  fixed  date  he  will  be 
within  twenty  miles  from  the  state  line  at  a 
designated  point,  with  said  sheep  for  inspec- 
tion; and  it  shall  be  the  duty  of  tlie  deputy 
sheep  inspector  to  examine  such  Sheep  with- 
in three  days,  and  If  pronotmced  sound,  to 
Immediately  dip  such  ^e^  once,  and  then 
upon  being  tendered  his  compensation  as 
hereinafter  provided.  Issue  a  permit  allowing 
aucta  sheep  to  enter  this  state  subject  to 
such  regulations  as  are  enforced  on  resident 
sheep.  But  If  snch  sheep  are  found  scabl^ 
or  infected  with  anycontaglous  or  infections 
disease,  then  the  deputy  sheep  Inspector 
mnst  dip  said  sheep  twice  with  an  interval 
from  eight  to  fifteen  days  between  dipping, 
and  then  issue  a  permit  for  aald  sheep  to  en- 
ter said  atate  under  the  same  regulations  as 
heretofore  provided:  provided,  however,  that 
all  sheep  must  enter  said  state  within  three 
days  from  final  dipping,  otherwise  permit  so 
Issued  shall  be  null  and  void.  And  avy  p«v 
son  or  persons  violating  any  of  the  provl- 
sions  of  this  section  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction,  they 
shall  be  punished  by  a  fine  of  not  less  than 
one  hundred  ($100.00)  dollars,  or  more  than 
three  hundred  ($300.00)  dollars,  or  by  im- 
prisonment in  the  county  Jail,  not  less  than 
two  months,  nor  more  than  six  months,  or 
by  both  such  fines  and  Imprisonment;  pro- 
vided, that  any  person,  persons,  company, 
corporation  or  association  bringing  or  caus- 
ing to  be  brought  any  sheep  Into  any  conn- 
ties  of  this  state  in  violation  of  the  provi- 
sions of  this  act,  shall  be  fined  In  addition  to 
the  penalty  Imposed  in  this  section,  five  cents 
per  head,  for  every  sheep,  so  brought  Into 
this  state,  which  shall  be  a  Hen  on  said 
sheep;  and  it  shall  be  the  duty  of  the  d^u- 
ty  sheep  Inspector  to  seize  and  hold  such 
sheep  by  such  means  as  he  deems  best,  for  a 
period  of  ten  days,  and  If  said  sum  Is  not 
paid  within  that  period,  to  advertise  and  sell 
said  sheep,  or  as  many  of  the  same  as  may 
be  necessary  to  satisfy  and  pay  such  fine  and 
costs."  Said  section  makes  it  a  misdemean- 
or for  any  penton  to  bring  ai^  sheep  into  this 
state  vi-lthout  having  them  first  dipped  by 
the  sheep  Inspector.  Section  6  of  said  act 
provides  "that  no  person,  persons,  company 
or  corporation  within  the  state  of  Idaho 
shall  be  required  to  dip  his  or  their  bands  of 
slicop  betwi>en  the  first  day  of  December  and 
until  such  time  as  he  or  they  can  shear  such 
sheep  In  the  following  spring,"  while  any 
person  who  brings  slioep  Into  this  state  be- 
tween the  1st  day  of  December  and  such 
time  In  the  spring  as  such  sheep  can  be 
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sheared  must  have  them  dipped  before  bring- 
ing them  In,  whether  the  sheep  are  sound 
and  healthy  or  not.  And  It  Is  further  pro- 
vided In  said  section  that:  "No  person,  per- 
sons, company  or  corporation  within  the 
state  of  Idaho  shall  be  required  to  dip  a 
band  or  bands  of  ewes,  or  any  part  of  them 
In  which  thei-e  are  ewes  with  Iambs,  at  any 
time  between  the  15th  day  of  March  and  the 
15th  day  of  May  following  of  any  year;  but 
they  must  he  held  In  quarantine  and  kept 
separate  from  sound  sheep,  and  the  owner, 
owners,  or  controller  shall  be  responsible  for 
all  damages  as  stated  In  this  act,  to  be  en- 
forced and  recoTered  as  therein  provided 
for."  And  It  Is  also  provided  that  sheep 
held  in  quarantine,  which  show  any  scab  or 
contagious  disease,  shall  be  "spot  or  hand 
dressed"  with  some  reliable  medicine.  The 
provisions  of  that  section  make  a  clear  dis- 
crimination between  sheep  in  Idaho  and 
those  that  may  be  brought  In  between  the 
dates  designated.  The  alleged  offense  for 
which  the  defendant  was  convicted  was  for 
bringing  sound  and  healthy  sheep  into  the 
state  without  first  having  them  "dipped"  as 
directed  by  the  provisions  of  said  section  4. 

It  is  contended  that  said  act,  and  the  act 
of  which  It  Is  amendatory,  are  police  regu- 
lations enacted  for  the  purpose  of  the  sup- 
pression and  prevention  of  disease  among 
sheep.  The  legislature,  no  doubt,  had  au- 
thority to  enact  laws  for  such  purpose;  but, 
In  so  doing.  It  must  not  come  In  conflict  with 
the  provisions  of  the  constitution  of  the 
United  States.  Section  2,  art  4,  of  the  con- 
stitution of  the  United  States,  is  as  follows: 
"The  citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  Immunities  of  citizens 
in  the  several  states."  And  section  8,  art.  1, 
provides,  among  other  things,  that  the  con- 
gress shall  have  power  "to  regulate  com- 
merce with  foreign  nations  and  among  the 
several  states  and  with  Indian  tribes."  Nu- 
merous cases  involving  the  construction  of 
statutes  similar  to  the  one  under  considera- 
tion have  been  passed  upon  by  the  supreme 
court  of  the  United  States.  All  decisions 
from  that  court  give  to  the  commercial 
clause  of  the  federal  constitution  a  most  lib- 
eral and  salutary  construction.  And  all 
statutes  passed  professedly  as  police  regula- 
tions have  not  been  tested  by  the  innocent 
titles  they  may  have,  but  by  their  natural 
and  probable  effect  upon  Interstate  com- 
merce; and.  If  found  In  any  manner  to  har- 
ass or  burden  such  commerce,  they  have 
been  Invariably  declared  void.  The  le.idlng 
case  In  construing  the  commerce  clause  of 
the  federal  constitution  Is  that  of  Gibbons  v. 
Ogden,  9  Wheat  1.  The  eonstnictlon  given 
that  provision  by  the  great  Chief  Justice  Mar- 
shall in  that  decision  has  not  been  qiu'^liou- 
ed  or  doubted.  It  has  iK-en  died  and  ap- 
proved lu  mauy  cases.  See  Henderson  v. 
Mayor  of  New  York,  92  U.  S.  250;  AVelton  v. 
Missouri,  01  U.  S.  275;  Ilallroad  v,  Uiisi-u,  95 
U.  S.  4C5;  Brown  v.  Houston,  114  U.  S.  G22, 


5  Sup.  Ct.  1001;  Minnesota  t.  Barber,  136  TJ. 
S.  313,  10  Sup.  Ct  802;  Brimmer  v.  Behman, 
138  U.  S.  78,  11  Sup.  Ct  213;  Volght  v. 
Wright,  141  U.  S.  62, 11  Sup.  Ct.  855;  Schmidt 
V.  People  (Colo.  Sup.)  31  Pac.  498;  Farrls  v. 
Henderson  (Okl.)  33  Pac.  380;  State  Freight 
Tax  Case,  15  Wall.  232;  Hobblns  v.  Taxing 
DIst.,  120  U.  S.  489,  7  Sup.  Ct  502.  Mr.  Jus- 
tice Johnson,  in  a  concurrlog  opinion  in  Gib- 
bons V,  Ogden,  supra,  said,  "If  there  was  any 
one  object  riding  over  every  other,  in  the 
adoption  of  the  constitution,  It  was  to  keep 
the  commercial  intercourse  among  the  states 
free  from  all  InvIdiouB  and  partial  restraints." 
As  defined  in  that  opinion,  the  term  "com- 
merce" means,  not  only  traflBc,  but  also  inter- 
course. When  applied  to  states.  It  means 
commercial  intercourse,  as  between  them.  It 
has  been  held  that  the  none^tercise  by  con- 
gress of  Its  power  to  regulate  commerce 
among  the  states  Is  equivalent  to  a  declara- 
tion by  that  body  that  such  commerce  shall 
be  free  from  any  restriction.  Welton  t. 
Missouri,  91  U.  S.  275. 

Applying  the  rule  laid  down  In  the  forego- 
ing authorities  to  the  fourteenth  section  of 
the  act  providing  for  the  appointment  of  a 
sheep  Inspector  (see  Sess.  I^ws  1895,  p.  124), 
and  the  fourth  and  sixth  sections  of  the  act 
amendatory  thereof  (see  Sess.  Laws  1897,  p. 
115),  and  the  facts  of  this  case,  it  is  made 
clearly  to  appear  that  said  sections  place  un- 
necessary burdens  and  restrictions  ui)on  own- 
ers of  sheep  who  desire  to  bring  them  into 
the  state,  as  well  as  upou  transportation  com- 
panies, and  greatly  interfere  with  interstate 
commerce  In  the  matter  of  the  transportation 
and  sale  of  sheep,  and  are  therefore  repug- 
nant to  the  commercial  clause  of  the  federal 
constitution,  and  void.  Said  section  4  re- 
quires any  person,  company,  or  corporation  In- 
tending to  bring  sheep  Into  the  state  to  notify 
the  deputy  sheep  inspector  that  at  a  fixed 
date  he  will  have  his  sheep  within  20  miles 
from  the  state  line,  at  a  dcnlguated  point; 
and  It  then  Is  made  the  duty  of  said  Inspector 
to  examine  such  sheep  wUhIn  3  days  after 
such  notification,  and,  if  such  sheep  are  found 
to  be  sound  and  healthy,  to  Immediately  dip 
them;  and  then,  upon  tender  of  his  compen- 
sation, he  shall  issue  a  permit  allowing  such 
sheep  to  enter  the  state.  But  In  case  such 
sheep  are  found  scabby,  or  infected  with  a 
contagious  or  Infectious  disease,  then  such 
Inspector  must  dip  them  twice,  with  an  In- 
terval of  from  8  to  15  days  between  dipping, 
and  then  Issue  a  permit.  And  it  is  provided 
that  sheep  must  enter  the  state  within  3  days 
from  the  final  dipping,  otherwise  the  permit 
shall  be  null  and  void;  and  for  a  violation  of 
saUl  law  a  penalty  of  fine  or  Imprisonment,  or 
both,  are  provided;  and  a  further  flue  of  5 
cents  per  head  on  all  sheep  brought  into  this 
state  contrarj-  to,  or  In  violation  of,  said  pro- 
vl^^lons.  Is  IntiKised,  and  made  a  lien  on  the 
slu'op.  Said  act  assumes  extraterritorial  ju- 
rlstlk'tkm.  It  authorizes  the  deputy  Inspector 
to  proceed  Into  an  adjoining  state,  and  there 
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Inspect  and  dip  sheep.  The  fourteenth  sec- 
tion of  the  state  sheep  inspector  law,  approv- 
ed aiarch  9,  1895  (Sess.  Laws  1895,  p.  124),  of 
which  the  act  of  1S97  la  amendatory,  Is  as 
follows:  "It  shall  be  unlawful  for  any  per- 
son, persons,  company,  corporation  or  associa- 
tion, owning,  controlling  or  managing  any 
ferry  boat,  toll  bridge,  car,  steamboat  or  oth- 
er things  used  for  transportation,  to  allow 
any  sheep  to  be  carried  thereon,  unless  the 
party  In  charge  of  said  sheep  shall  first  pro- 
duce a  certificate  from  a  deputy  sheep  in- 
spector appointed  nnder  this  act,  that  said 
sheep  are  free  from  scab,  scabbies  and  other 
Infectious  or  contagious  disease.  Any  viola- 
tion of  this  section  shall  be  deemed  a  misde- 
meanor and  punishable  by  a  fine  of  not  less 
than  one  hundred  dollars  nor  more  than  two 
hundred  and  fifty  dollars."  Said  section 
makes  It  a  misdemeanor  for  any  person,  com- 
pany, corporation,  or  association  owning,  con- 
trolling, or  managing  any  ferrj'boat,  toll 
brl^re,  car,  steamboat,  or  other  thing  used 
for  transportation,  to  allow  any  sheep  to  be 
carried  thereon  unless  the  party  in  charge  of 
such  sheep  shall  produce  a  certificate  from  a 
deputy  sheep  inspector.  Any  violation  there- 
of is  made  a  misdemeanor,  and  made  punish- 
able by  fine.  In  order  to  procure  a  certificate 
or  permit  from  a  deputy  sheep  Inspector  un- 
der the  provisions  of  the  act  of  1807,  all 
healthy  Rheep  must  be  dipped  once;  and  said 
section  14  makes  It  a  criminal  offense  for 
any  transportation  company  to  bring  sheep  in- 
to the  state  unless  the  person  In  charge  of 
such  sheep  have  a  proper  certificate  from  a 
deputy  sheep  inspector.  Under  the  provisions 
of  said  acts,  sheep  cannot  be  shipped  from 
Washington  or  Oregon,  or  from  any  other 
state,  over  the  transportation  lines  In  this 
state,  without  first  unloading  such  sheep,  and 
having  the  proper  deputy  sheep  Inspector  in- 
spect and  dip  them.  To  illustrate:  Suppos- 
ing a  train  load  of  sheep  are  being  shipped 
from  Oregon  to  Chicago  over  the  Oregon 
Short  Line  Railroad,  If  said  acts  be  valid  the 
train  must  be  stopi)ed  near  the  state  line  of 
Idaho,  the  sheep  inspected,  and.  If  healthy, 
dipped  by  a  deputy  sheep  Inspector  once,  and, 
if  not  free  from  disease,  dipped  twice.  There- 
after, ft  proper  certificate  l>etng  given  to  the 
shipper  of  said  sheep,  the  train  may  then 
proceed.  Again,  to  Illustrate:  Supposing 
that  Wyoming.  Nebraska,  Iowa,  and  Illinois 
had  sheep  ins|>ector  laws  similar  to  those  of 
Idaho,  such  sheep  would  have  to  be  inspected 
and  dipped  before  entering  Wyoming,  and 
again  before  entering  Ncbra.'*ka.  and  again  be- 
fore entering  Iowa,  and  again  l»efore  entering 
Illinois.  It  certainly  does  not  require  any 
argument  to  show  that  such  acts  would  most 
seriously  harass  and  burden  mtersfate  com- 
merce, 80  far  as  the  great  sheep  industry  In 
the  West  is  concerned.  The  statement  of  the 
proiMJSitlon  Is  siiftlclent  to  show  to  one  fa- 
miliar with  the  matter  that  It  would  not  only 
take  days,  but  weeks,  to  get  a  train  load  of 
sheep  which  were  free  from  disease  from  the 


state  of  Oregon  to  market  In  the  city  of  Chi- 
cago, and  at  an  expense  which  even  the  pres- 
ent prosperous  condition  of  the  sheep  Indus- 
try could  not  long  withstand.  And.  again, 
said  section  4  prohibits  the  bringing  of  sound, 
healthy  sheep  Into  the  state,  at  any  season  of 
the  year,  unless  they  be  first  Inspected  and 
dlpi>ed;  and  the  provisions  of  said  section  6 
recognize  the  fact  that  it  la  absolutely  imprac- 
ticable, and  very  dangerous  to  the  lives  of  the 
sheep,  to  dip  them  during  cold  weather,  or 
during  the  winter  months.  By  requiring  all 
sheep  to  be  dipiied  before  they  can  be  brought 
into  the  state,  a  prohibition  is  thus  set  on 
bringing  any  sheep  Into  the  state  during  the 
winter  months.  Tlie  act  thus  unjustly  dis- 
criminates against  outside  sheep,  for  It  pro- 
vides that  sound  sheep  within  the  state  need 
not  be  dipped,  and  diseased  sheep  need  only 
be  quarantined  and  "spot  or  hand  dressed." 
while  sound  outside  sheep  can  only  be  brought 
within  the  state  after  first  being  dlp[>ed,  and 
diseased  outside  sheep  must  be  dipped  twice 
before  they  can  l>e  brought  within  the  state. 
An  unjust  discrimination  is  made  agalni^t 
bands  of  ewes  th.Tt  are  out  of  Ihe  state,  whose 
owners  desire  to  bring  them  Into  the  state. 
Said  art  does  not  retjulre  the  dipping  of  the 
ewes  that  are  In  the  state  between  the  15tli 
day  of  March  and  Hie  15th  day  of  May  fol- 
lowing, but  It  requires  all  ewes  that  are 
brought  Into  the  state  between  those  dates  to 
be  dljipcd  once  if  sound  and  healthy,  and 
twice  If  infected  wllh  contagious  disease.  Tlie 
danger  of  loss  being  so  great.  In  dipping  ewes 
between  said  dates,  said  act  is  a  virtual  pro- 
hibition on  bringing  bands  of  ewes  Into  this 
state  l)etween  the  dates  specified  therein. 
Said  act  admits  that  sound  sheep,  by  Iusih'c- 
tlon,  may  t>e  distinguished  from  Infect(xl 
ones;  that  the  lnBi>eclor  can  easily  determine 
whether  a  band  of  sheep  is  sound  or  not.  It 
is  admitted  that  the  disease  known  as  "scab" 
breaks  out  in  open  sores  within  10  days  after 
exposure.  It  is  also  conceded  that  said  dis- 
ease Is  as  prevalent  In  Idaho  as  it  is  in  the 
surrounding  states,  and  that  Idaho  sheep  ar** 
the  same  as  those  of  other  states,  and  that 
scab  is  as  prevalent  and  natural  among  aheep 
in  Idaho  as  It  Is  among  the  sheep  of  our  neigh- 
boring states.  In  other  words,  the  sheep  of 
our  neighboring  states  are  no  more  the  nat- 
ural habitat  for  scab,  or  other  infectious  dis- 
eases to  which  sheep  are  subject,  than  aro 
Idaho  sheep.  Those  facts  distinguish  the 
case  at  Iwr  from  f  liose  cases  In  which  the  con- 
stitutionality of  laws  aiming  to  protect  th*- 
cattle  of  certain  states  from  the  ravages  of 
the  dlse-Lse  commonly  known  as  "Texas  Fe- 
ver" is  involved.  It  Is  recognized  that  Texas 
cattle  are  the  natural  habitat  for  said  dis- 
ease, and  if  tliey  are  excluded  from  a  state,  os 
well  as  cattle  that  have  come  In  contact  with 
them,  the  disease  Is  wholly  prevented.  It  is 
thus  sho-n-n  that  that  class  of  cases  Is  distin- 
guishable from  the  case  at  bar.  The  enai-t- 
ment  of  a  similar  statute  to  the  one  under 
consideration,  by  the  states  of  Wyomins. 
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Nebraska,  biwa,  and  Dllnola^  would  result  In 
closing  tbe  marteta  of  Kansas  City,  Omaba, 
and  Cbicago  to  the  sheep  growers  of  oar 
state.  The  burden  placed  upon  the  Ripper  or 
driver  of  sheep  would  be  very  great.  If,  up- 
on arriving  at  a  state  line,  he  must  notify  a 
aheep  Inspector,  ud,  In  case  snch  Inspector 
pronounce  tbe  aheep  sound  and  healthy,  tb^ 
DiuBt  be  dipped  once  before  entering  such 
state.  Under  the  gnlse  of  Inspection  and 
quararttlne,  aald  sections  place  unnecessary 
hardens  and  restrictions  upon  bringing  sheep 
into  this  state  for  any  purpose  wbaterer,  or 
transporting  than  throtigh  the  state  to  the 
markets  of  the  Bast,  and  make  unnecessary 
and  prejudicial  dtecrlmlnatlons  against  sheep 
whose  owners  may  desire  to  bring  them  Into 
the  state;  and  they  are  repugnant  to  the 
proTlsiona  of  the  fedoal  constitution.  Sold 
sections  are  void  for  that  reason,  and  the 
judgment  of  the  lower  court  must  be  revers- 
ed, and  It  is  so  ordered.  The  case  Is  remand- 
ed, with  Instructions  to  tbe  court  below  to 
set  aside  said  judgment,  and  to  discharge  tbe 
appellant  and  dlsmtes  said  action.  Costs  of 
this  appeal  are  awarded  to  the  appellant 

HUSTON  and  QUARLES,  JJ.,  concur: 


LTDON  y.  OODAHD  et  al. 
(Siq»raiie  Court  of  Idaho.    Dec.  13,  1897.) 
AWSAIi—NOTICB  TO  Adveksb  Pautt— CtRTmoi- 

TION  O?  TliAN'SCRlPT. 

1.  W.  appealed  from  u  juint  judgiucut  Bfcainst 
her  and  G.,  but  fniled  to  sitvc  notice  of  npiK.'nI 
on  G.  mie  reitpondpnt  rmved  tn  dismiss  tlie  ap- 
peal, Bdd,  that  6.  was  an  atWerse  partr  to  W. 
on  the  appeal,  and  that  notice  of  appeal  ahonld 
have  been  served  on  G. 

2.  Appellant's  attorney  presented  to  the  attor- 
ney for  respondent  a  transcript  on  appeal,  for 
rartlfication,  and  the  attorney  for  respondent  re- 
fused to  certify  the  traTiscript,  or  to  point  out 
liny  errors  therein.  HflJ,  that  the  appellant 
KhonM  recorep  the  cost  of  procuring  a  certifica- 
tion of  the  txanacrlpt  from  tbe  respondent 

Boliiran,  CL  J.,  diaseDtbig, 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Nez  Perce 
county;  W.  G.  Piiwr,  .TiidRe. 

Action  by  Harry  Lydon  against  Mary  B. 
fJodard  and  Edna  G.  Ward.  Prom  a  joint 
Judgment  against  defendants,  Edna  G.  Ward 
appealed.  Dismissed. 

James  W.  Reid,  for  appellant  James  E. 
Rabb,  for  respondent 

QUAilLKS,  J.  The  respondent  moved  to 
dismiss  this  appeal,  wldcli  is  brought  here 
from  a  JudRment  In  fuvor  of  the  respondent 
(plaintiff  below),  and  against  the  appellant, 
Edna  G.  Ward,  and  Mary  E.  Godard,  jointly, 
on  tbe  ground  that  said  (iodard  did  not  join 
in  the  appeal,  and  was  not  sen'ed  with  no- 
tice of  appeal.  The  judgment  being  joint, 
said  Godard  was  a  neccKsary  party  to  the 
appeal;  and,  not  Joining  In  the  appeal.  It 


was  necessaiT  to  serve  vpm  her,  as  an  ad- 
vise party,  the  notice  of  appeaL  Coffin  v. 
Edgtaigton,  2  Idaho,  605,  23  Faa  80;  Jones  v. 
Quantrdl,  2  Idalto^  141,  9  Pac  418.  For  the 
forgoing  reasons  the  appeal  ber^n  la  dis- 
missed without  iffejadice  to  another  weail. 

It  is  made  to  appear  to  this  court  that  the 
attorney  for  the  appelant  presented  to  tbe 
attorney  for  the  respondent  tbe  transcript  on 
appeal  tor  certlflcatloo,  and  that  tbe  attor^ 
ney  for  the  reepondoit  refused  to  certify  the 
transcript,  or  to  pcrint  out  any  error  tberdn. 
Role  27.  paragraph  9,  of  this  court,  provides 
that:  "If  a  party  shall  present  to  the  att<»> 
ney  of  the  adverse  party  a  transcript  on  ap- 
peal In  a  dvU  cause,  and  request  bis  certifi- 
cate that  the  same  la  correct,  and  said  at- 
torney, upon  such  request,  shall,  for  a  period 
of  five  days,  neglect  or  refuse  to  Join  in  such 
certificate,  or,  if  It  be  Incorrect,  shall  neglect 
or  refuse  for  the  same  time  to  serve  upon  the 
party  making  tbe  request  a  written  state- 
ment of  the  particulars  In  which  tbe  tran- 
seript  is  Incorrect  or,  upon  tbe  presentation 
of  the  transcript  corrected  In  the  particulars 
thus  specified,  shall  still  nei^ect  or  refuse, 
for  a  period  of  two  days,  to  join  in  soch  cer- 
tificate, the  cost  of  iHwcurlng  a  cotlflcate  to 
such  transcript  from  the  derk  of  the  proper 
court  shall  be  taxed  against  tbe  party  whose 
attorney  so  neglects  or  reuses."  32  Pac  xl. 
It  Is  urged  by  the  respondent  that  that  part 
of  rule  27  above  quoted  Is  void,  for  the  rea- 
son that  this  court  has  no  power  to  make  said 
rule.  In  support  of  this  contention,  we  are 
cited  to  the  case  of  Loftus  v.  Fischer  (Cat) 
45  Pac.  328.  A  carefnl  consideration  of  the 
decision  In  the  case  cited  convinces  its  that 
it  has  no  application  to  the  case  before  us. 
In  that  case  tbe  stqtreme  court  of  California 
says:  "Tbe  Code  provides  the  mode  l>y 
which  the  appellant  shall  bring  bis  appeal  to 
this  court  and.  as  one  of  tbe  steps  In  the 
procen,  that  the  cl«*k  shall  certify  to  tbe 
correctness  of  tbe  contents  of  the  tran- 
script" We  must  take  it  for  granted  that 
the  supreme  court  of  California  correctly 
states  and  interprets  the  Code  of  that  state- 
Section  4821,  Rev.  St  of  our  state,  author- 
izes the  certification  to  tbe  transcript  to  be 
made  "by  the  clerk  or  tiie  attorneys."  The 
rule  under  consideration  does  not  confilct 
with  said  statute,  as  did  the  California  rule. 
In  Potter  v.  Talklngtcm,  49  Pac.  14,  this  court 
stated  tbe  objpct  of  the  rule,  and  we  there 
said  that  "it  is  Incumbent  on  this  court  to  see 
that  the  rule  Is  forced."  Inasmuch  as 
costs  on  appeal  are  within  the  control  and 
discretion  of  the  court,  and  the  role  In  ques- 
ttcm  was  adopted  fa-  the  benefit  of  both  par- 
ties, and  for  the  public  good,  we  see  no  rea- 
son why  it  should  not  be  enforced.  It  Is  to 
the  Interest  of  litigants,  the  interest  of  the 
court,  and  of  the  public,  that  correct  tran- 
scripts, contain!  Dg  all  of  the  record  o£  the 
case  necessary  on  tbe  appeal,  and  no  more, 
should  be  Inserted  In  the  transcript  Re- 
spondent's attorney  must  necessarily,  sooner 
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or  later,  examine  the  transcript  It  works 
no  hardship  on  him  to  examine  the  tran- 
script before  it  Is  filed,  and  when  he  does  so, 
and  points  out  errors  and  omissions,  It  tends 
to  prevent  motions  to  strike  out  portions  In 
the  transcript,  and  si^gestlons  of  diminution 
of  the  record,  which  not  on^  cause  annoy- 
ance to  the  court,  bat  delays  In  Utfgatlon. 
The  well-knotrtt  and  highly  commendable  lib- 
erality and  courtesy  of  members  of  the  bar, 
and  the  fraternal  fe^lngs  that  animate  them 
In  their  intercourse  with  each  other,  are  In 
consonance  with  the  object  sought  to  be  pro- 
moted by  the  rule  In  question.  Costs  of  pro- 
cnring  a  certification  of  the  transcript  on  ap- 
peal In  this  case  are  awarded  to  the  appel- 
lant. The  reRpMident's  costs  on  this  api)eal 
are  awarded  to  him,  against  the  appellant 

HUSTON,  J.,  concurs. 

SULLIVAN.  G.  J.  (dissenting).  I  cannot 
concur  with  the  majority  of  the  court.  Par- 
agraph 9  of  rule  27  of  the  rales  of  this  court 
provides  that  If  a  party  shall  present  to  the 
attorney  for  the  adverse  party  a  transcript 
on  appeal  In  a  civil  cause,  and  request  his 
certificate  that  the  same  Is  correct  snd  the 
attorney  shall  fall  or  n^Iect  or  refuse  to 
Join  In  such  certificate,  the  cost  of  procur- 
ing a  certificate  to  such  transcript  from  the 
clerk  shall  be  taxed  against  the  party  whose 
attorney  so  neglects  or  refuses.  In  Loftus 
v.  Fischer  (Cal.)  45  Pac.  328,  the  supreme 
court  of  California  (under  a  statute  and  rule 
like  our  own,  as  I  understand  It),  when  con- 
sidering the  question  Involved  In  this  case, 
said:  "The  Code  provides  the  mode  by 
which  the  appellant  shall  bring  his  appeal  to 
this  Court  and,  as  one  of  the  steps  In  the 
process,  that  tbe  clerk  shall  certify  to  the 
correctness  of  the  contents  of  the  transcript. 
In  this  case  It  appears  that  the  law  values 
the  services  of  the  clerk,  so  rendered.  In  the 
sum  of  f  12(1.  Hie  dalm  of  appellant  Is  that 
by  Its  rule  this  court  could  compel,  and  does 
compel,  respondent's  counsel  to  give  his  mon- 
ey, or  Its  equivalent  In  service,  to  appellant 
In  an  adversary  proceeding  for  the  taking  of 
an  appeal,  which  It  Is  the  duty  of  appellant 
to  perfect,  or,  for  his  failure,  to  pay  the 
cost  of  the  clerk's  certification  to  the  appel- 
lant, regardless  of  the  merits  or  outcome  of 
the  appeal.  This  claim  Is  not  sound,  nor 
has  this  court  the  power  to  compel  the  per- 
formance of  such  service  under  penalty  for 
refusal.  The  costs  of  the  appeal  are,  by 
law.  In  the  first  instance,  to  be  borne  by  the 
appellant.  The  respondent.  In  case  the  ap- 
peal Is  successful,  may  protect  himself 
n^ntnst  the  payment  of  the  costs  of  certlft- 
t  ntlon  by  having  previously  stipulated  to  the 
(!on*eetn('ss  of  the  transcript.  But  he  Is  not 
oI)1!k^>  nnd  cannot  by  order  or  rulo  of  court 
be  compelled,  to  perform  this  labor,"  Un- 
der our  statute  the  costs  of  the  appeal  are. 


by  law,  In  the  first  Instance,  to  be  borne  by 
the  appellant;  and  I  doubt  the  authority  of 
this  court  to  Impose  a.  penalty  on  the  re- 
spondent because  hla  attorney  refuses  to  cer- 
tify a  transcript  and  thus  Indirectly  make 
the  respondent  pay  the  costs  that  the  law  re- 
quires the  appellant  to  pay  In  perfecting  his 
appeal.  We  have  a  transcript  submitted  at 
the  last  term  of  this  court  containing  about 
600  printed  pages;  and  for  this  court,  by  rule, 
to  require  the  respondent's  attorney  to  certl- 
ty  that  transcript  tinder  penalty,  to  he  visit- 
ed on  his  client,  for  a  refusal  or  failure  to  do 
the  work,  which  the  law  would  allow  the 
clerk  several  hundred  dollars  for  perform- 
ing, seems  to  me  to  be  b^ond  tbe  power 
conferred  on  the  court  by  the  provisions  of 
section  3863,  Bev.  St.,  which  Is  as  follows: 
"Eveiy  court  of  record  may  mate  rules  not 
Inconsistent  with  the  laws  of  this  state,  for 
Its  own  government  and  the  government  of 
its  officers;  but  such  rules  must  neither  im- 
pose a  tax  or  charge  upon  any  I^al  pro- 
ceeding nor  give  an  allowance  to  any  officer 
for  services."  The  rule  referred  to  Is  In  vio- 
lation of  the  provisions  of  said  section,  so 
far  as  It  imposes  a  penalty  on  the  respond- 
ent. The  court  by  said  rule  changes  the 
law  in  regard  to  psyment  of  costs  of  the  cer- 
tification of  a  transcript,  and  imposes  a 
penalty  on  the  respondent  reason  of  his 
attorney's  refusal  to  perform  services  that 
the  law  imposes  on  the  clerk,  and  prescribes 
his  compensation  therefor.  The  attorney 
may  certify  the  transcript,  but  this  court  is 
not  authorissed  to  impose  a  penalty  on  the 
resiwndent  for  a  refusal  to  do  so.  The  stat- 
ute requires  the  appellant  to  pay  the  costs 
of  his  appeal,  in  the  first  Instance,  and  a 
rule  that  requires  the  respondent's  attorney 
to  do  part  of  the  work  necesstaty  to  perfect 
such  appeal,  or.  In  case  he  refuses.  Imposes 
a  penalty  on  the  respondent,  Is  clearly  In  vio- 
lation of  the  provisions  of  sections  4818- 
4S20.  Bev.  St.  Said  sections  require  the  ap- 
pellant to  furnish  a  transcript  of  the  record 
of  the  court  below  to  the  appellate  court; 
and  a  rule  that  requires  a  respondent  to  fur- 
nish any  part  of  said  recoi'd,  or  to  pay  there- 
for, in  the  first  instance,  Is  in  conflict  with 
the  provisions  of  said  sections,  and  In  con- 
flict with  said  section  3Hti3,  In  that  said  sec- 
tion prohibits  the  court  from  making  any 
rule  "inconsistent  with  the  laws  of  the 
state."  The  conclusion  Is  that  that  part  of 
snld  rule  T^'hlch  Imposes  a  penalty  on  the 
n'spondent  provided  his  attorney  neglects  or 
refuses  to  certify  a  transcript.  Is  void,  as 
being  InconslsteuT  with  the  provisions  of  the 
sections  of  the  Bevlscd  Statutes  above  cited. 
This  court  has  no  power  to  compel  tbe  at- 
torney for  the  resiioudcnt  to  iicrform  part 
of  the  lobor  necessary  to  perfect  an  appeal, 
or.  In  case  of  his  refusal  to  do  so,  to  make 
respondent  pay  any  part  of  tbe  costs  of  such 
appeal  because  of  such  refusal. 
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TARWOOD  et  al.  t.  HAPFT. 
(Supreme  Uoart  ot  Washington.    Dec.  11, 1897.) 
Warbkousb  Receipt  as  Golutbbal— TsAiisFca 
—Repeal  or  Statute. 

1.  Code,  8  2408,  which  provides  that  warehouRe 
rewpls  may  be  transferred  by  indorsement,  with 
like  effect  and  in  the  same  manner  as  bills  of  ex- 
change, is  repealed  by  section  2407.  which  pro- 
rides  that  an  iudorsement  of  a  warehouse  receipt 
shall  be  deemed  to  be  a  transfer  of  tb.6  commodity 
represented  by  it. 

2.  Under  Code,  §  2407.  proyidiDg  that  an  in- 
doTsemeDt  of  a  war^ouse  receipt  shaU  be  a 
transfer  of  the  commodity  represented  by  it, 
a  transfer  Is  effective  only  to  pass  tbe  interest 
of  the  holder  in  and  to  the  property  represented 
by  the  receipt;  and  a  pledgee  having  ouly  a  lien 
thereon  could  not  make  a  valid  transfer  to  an- 
other party. 

Appeal  from  superior  court,  Spokane  coun- 
ty: William  E.  Richardson,  Judge. 

Action  by  D.  S.  Yarwood  and  others,  doing 
business  as  Yarwood  Bros.,  against  Cyrus 
Happy,  to  recover  a  warehouse  receipt  which 
had  been  transferred  while  deposited  as  col- 
lateniL  Judgment  for  plaintiffs,  and  defend- 
ant appeate.  Afilrmed. 

CjTUB  Hatvy,  In  pn>.  fee.  Mount  &  Mer- 
rltt,  for  re8pondait& 

SCOTT,  0.  J.  Flaintiffa  were  the  ownei-s 
of  3.122  sacks  of  wheat,  and  stored  the  same 
in  the  waiehouse  of  C.  D.  Franda  ft  Co., 
receiving  a  warehouse  rec^pt  therefor,  and 
thereafter  aaalgiwd  the  same  to  the  North- 
western Milling  &  Power  Company,  as  col- 
tateral  security,  for  the  payment  of  a  note 
execnted  by  them  to  said  company.  After- 
wards said  mQling  and  power  company,  with- 
out the  knowledge  of  the  plnlntun,  assigned 
said  warehouse  receipt  to  the  Londim  ft  San 
Frandsco  Bank  of  PortUmd,  Or.,  to  secure 
a  loan  then  obtained  and  other  Indebtedness 
owing  by  8^  con^any  to  said  bank.  By 
subsequent  transfers,  said  warehouse  receipt 
was  assigned  to  the  defendant  The  iriain- 
tlffs  paid  their  note  glren  to  the  Ncnthwestem 
Milling  ft  Power  Company,  and  demanded 
the  return  of  the  receipt,  and,  not  obtaining 
It,  this  acUon  was  brought  to  recorer  the 
same,  or  its  value.  The  idalntUb  were  suc- 
cessful, and  the  defendant  has  Appealed. 

The  question  to  be  determined  Is  whether 
the  ywOiwestem  Milling  ft  Power  Company 
could  tran^r  the  receipt  to  the  bank  afore- 
said, and  convey  the  title  to  the  grain  repre- 
sented it;  and  the  decision  ot  ttils  ques- 
tion calls  for  a  coDsIderatlon  of  sections  2407 
and  24ns,  vol.  1,  of  the  Code.  The  respond- 
ents contend  that  they  cannot  both  stand, 
and,  as  the  act  containing  section  2407  was 
passed  after  the  enactment  of  section  2408, 
that  It  had  the  effect  of  r^allng  that  sec- 
tkin.  The  ai^llant  first  contends  that  both 
flections  are  In  f&rce,  but  further  urges  that 
the  tmnsfer  In  qnestlou  was  a  valid  one,  even 
under  section  2407.  But  It  win  be  observed 
that  section  2406.  In  addition  to  providing  for 
a  transfer  of  mrehouse  receipts  by  indorse- 


ment dedares  that  tt  should  be  with  Uke 
effect  and  in  like  manner  as  in  the  case  of 
a  bin  of  exchange;  while  section  2407  pro- 
vides that  such  a  receipt  shall  be  negotiable 
by  indorsement  which  shall  be  deemed  a 
valid  transfer  of  the  commodity  represented 
by  the  receipt,  but  made  no  declaration  as 
to  the  effect  of  It  otherwise.  We  are  of  the 
opinion  that  section  2407  provided  that  such 
a  transfer  of  the  receipt  should  be  eCFectlve 
only  to  pass  or  transfer  the  Interest  of  the 
holder  In  and  to  the  property  represented  by 
the  receipt,  and  that  under  that  section  the 
Northwestern  Milling  &  Power  Company, 
having  only  a  lien  thereon,  could  not  make 
a  valid  transfer  of  the  property  to  another 
party,  as  was  attempted.  The  use  of  the 
word  "negotiable"  In  the  statute  does  not  nec- 
essarily Imply  or  give  power  to  make  such 
a  transfer.  For  a  more  full  discussion  there- 
of and  of  a  similar  statute,  see  Shaw  v.  Rail- 
road Co.,  101  U.  S.  557.  Evidently,  consider- 
ing the  prior  law,  it  was  not  Intended  to  have 
that  effect,  for  everything  it  provided  for 
could  be  done  under  such  prior  law  then  In 
force;  and  unless  It  was  Intended  as  a  limita- 
tion of  the  law  as  expressed  in  section  2408, 
or  as  a  repeal  thereof,  It  had  no  effect  at  all, 
and  we  fall  to  see  any  purpose  whatever  In 
passing  it  Consequently,  It  must  be  given 
the  effect  intended,  and  It  follows  that  the 
Judgment  should  be  alfirmed. 

GORDON,  DUNBAR,  and  REAVIS,  JJ„ 
concur. 


GAFFNET  v.  JONES. 

(Supreme  Court  of  Washington.    Dec.  17,  1897.) 

Attorxet  and  Client — Conthaots. 

A  client  agreed  to  accept  the  amount  her 
attorney  should  bid  in  his  own  interest  for  cer- 
tain property  at  a  public  sale  under  an  execution 
on  a  Judgment  in  her  favor,  but  without  her 
knowledge,  he  made  an  arrangement  with  the 
judgment  debtor  whereby  he  re!enc;ed  the  levy, 
and  took  the  property  at  an  agreed  price.  Held, 
that  tie  was  liable  to  his  client  for  the  value  of 
the  property,  not  exceeding  the  amount  ot  her 
judgment. 

Appeal  from  superior  court,  King  county; 
E.  D.  Benson,  Judge. 

Action  by  Mary  A.  GaflTney  against  R.  8. 
Jones.  From  a  Judgment  tor  plaintiff,  de- 
fendant appeals.  Affirmed. 

John  Arthur,  for  appellant  J.  H.  Allen, 
John  H.  Powell,  and  Jay  O.  Allen,  for  re- 
spondent 

DtJNBAR,  J.  The  complaint  In  this  case 
alleges,  substantially,  that  the  defendant,  tm- 
der  employment  as  attorney  at  law  by  the 
plaintiff,  had  prosecuted  an  action  In  favor 
of  plaintiff  and  against  me  John  W.  MeOrath 
et  al.  for  a  large  sum  of  money;  that,  In 
s^d  action,  Judgment  was  obtained  against 
said  MeGrath  et  al.  for  the  sum  of  |1,161.29, 
and  that  upon  appeal  to  the  supreme  court 
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tblB  Judgment  was  modified  and  affirmed  to 
the  extent  ot  ¥861.29,  and  awarding  the 
costs  on  appeal,  amounting  to  $41.50,  to  the 
plaintiff;  that  during  the  pendency  of  said 
action  In  the  supreme  court  the  defendant, 
as  plaintiff's  attorney,  caused  a  writ  of  exe- 
cution to  issue  In  said  cause,  and  caused  the 
same  to  be  duly  levied  upon  400,000  bricks, 
the  property  of  the  said  John  W.  MeGrath, 
and  of  the  value  of  $2,000,  and  that  said 
bricks  were  duly  advertised  for  sale  on  the 
30th  day  of  June,  1894;  that  on  the  said  30th 
of  June,  1894.  and  prior  to  the  time  adver- 
tised for  the  sale  of  said  bricks,  said  defend- 
ant, as  attorney  for  the  plaintiff,  and  without 
her  knowledge  or  consent,  directed  tlie  sher- 
iff to  release  the  bricks  from  the  levy  of  the 
writ,  and  thereupon  the  sheriff  did  so  re- 
lease them;  that  thereafter  the  said  defend- 
ant, without  the  knowledge  or  consent  of  the 
plaintiff,  entered  into  an  agreement  with 
MeOrath  whereby  MeGrath  executed  and  de- 
livered a  bill  of  sale  whereby  be  sold  and 
conveyed  to  the  defendant  said  bricks,  and 
all  thereof. — during  all  of  which  time  the  de- 
fendant was  acting  as  attorney  for  tbe  plain- 
tiff. The  agreement  above  referred  to  Is 
made  a  part  of  tbe  complaint.  It  is  alleged 
that  defendant  sold  and  disposed  of  the 
bricks  for  his  own  use  aud  benefit.  The 
plaintiff  demands  that  tbe  defendant  pay  to 
her  the  value  of  the  bricks,  and  that  he  apply 
the  proceeds  derived  from  tlie  sale  of  said 
bricks  upon  the  plaintiff's  judgment  mentioned 
above,  viz.  the  sum  of  $8(11.20,  and  $35  as 
costs,  together  with  Interest  upon  tbe  same. 
The  answer  is  very  voluminous,  and  sets  up 
a  great  deal  of  evidentiary  matter.  The  ma- 
terial allegations,  however,  are  to  the  effect 
that  the  plaintiff  refused  to  buy  tliese  bricks 
in  at  execution,  and  that  the  defendant  no- 
tified the  plaintiff  that.  If  she  would  not  do 
80,  he  would  buy  them  for  himself,  to  which 
the  plaintiff  consented. 

The  Instruction  to  the  jury  was  as  follows: 
"If  you  believe  from  a  preponderance  of  the 
evidence  in  this  case  that  tbe  defendant. 
Jones,  has  taken,  sold,  or  otherwise  disposed 
of,  any  or  all  of  the  bricks  described  In  the 
pleadings,  and  that  the  value  of  such  bricks. 
If  any,  at  the  time  they  were  acquired  by  tbe 
defendant,  exceeds  the  sum  of  $500.20,  then 
you  will  find  a  verdict  for  tbe  plaintiff 
ngnlnst  tbe  defendant  for  the  amount  of  such 
excess:  provided,  however,  that  you  will  not 
find  for  the  plaintiff  in  a  sum  greater  than 
$S0G.29,  with  interest  tliereon  at  eight  per 
cent,  per  annum  from  May  2(t,  1894.  to  this 
time.  Should  you  find  from  a  prepoiulerance 
of  the  evidence  In  this  cause  that  there  was 
no  such  excess,  you  will  find  a  verdict  for 
the  defendant."  It  Is  claimed  by  appellant 
that  this  instruction  took  from  tbe  Jury  the 
right  to  determine  questions  of  fnct  which 
are  raise<l  by  tbe  plendlii^s.  We  have  exam- 
ined the  record  In  this  case,  and  are  sntisflcd. 
botli  from  the  evidence  admitted,  and  that 
which  was  offered  by  the  appellant  and  re- 


jected,—although  we  think  that  the  portion 
rejected  was  absolutely  Immaterial,  and.  in- 
deed, a  great  deal  that  was  admitted  was  Im- 
material,—that  the  instruction  was  correct, 
and  all  the  Instruction  that  could  have  been 
given  In  this  case.  From  the  respondent's 
testimony  It  appears  that  the  execution  was 
levied  on  a  lot  of  bricks,  which  had  a  prior 
mortgage  of  something  over  $400  upon  them, 
and  this,  together  with  the  costs  accrued.  Is 
the  sum  of  $500.20  referred  to  In  the  Instruc- 
tion. The  substance  of  all  tbe  lengthy  cor- 
respondence between  the  ai^llant  aud  the 
respondent  Is  that,  after  the  appellant  bad 
failed  to  prevail  upon  the  respondent  to  pur- 
chase these  bricks  as  he  advised  her,— no 
tloubt,  thinking  that  such  a  purchase  would 
be  a  good  investment  for  her,— he  made  tbe 
following  proposition  to  her:  "Xow,  while 
you  do  not  care  for  the  bricks,  yet  I  know, 
as  a  business  man,  that  there  can  be  money 
made  in  buying  those  bricks  on  your  Judg- 
ment; and,  If  you  will  give  me  permission  to 
do  BO,  I  will  buy  them  in  your  name,  and  pay 
you  the  difference  between  the  mortgage 
which  1  have  to  pay  off  and  which  is  now  on 
them,  and  what  I  bid  for  the  bricks,  and  then 
I  will  hold  the  bricks  myself,  as  a  specula- 
tion; paying  you,  of  course,  the  $02.20  al- 
ready paid.  I  would  rather  do  this  business 
for  you,  as  you  are  my  client,  and  I  think  1: 
Is  to  your  interest  to  do  it;  but.  If  you  do  not 
want  them,  I  would  like  to  buy  them  In  this 
way  for  myself."  After  some  further  corre- 
spondence, showing  that  the  respondent  bad 
evidently  misunderstood  tbe  pn^osition  of 
the  api)ellant  (thinking  that  he  proposed  to 
pay  off  her  Judgment),  and  after  it  was  made 
plain  to  her  (we  think)  by  the  appellant  that 
he  only  promised  to  pay  her  the  difference 
between  the  mortgage  and  what  he  was  com- 
pelled to  bid  for  the  bricks,  the  proposition 
was  accepted  by  tbe  respondent.  It  seenw. 
however,  that,  instead  of  buying  In  the 
bricks,  the  appellant  had  the  execution  with- 
drawn and  tbe  levy  released,  and  entered 
Into  an  agreement  with  MeGrath  whereby 
he  (the  appellant)  became  tbe  owner  of  tbe 
bricks  under  certain  conditions,  and  that  be 
afterwards  sold  the  bricks  and  appropriated 
tbe  proceeds  to  his  own  use.  Tbe  relalloUK 
of  the  appellant  with  MeGrath.  we  think,  are 
not  material  in  this  case.  Accwdlng  to  tbe 
testimony  of  the  appellant  himself,  after 
agreeing  with  respondent  to  bid  in  these 
bricks,  and  to  pay  the  difference  between  the 
mortgage  which  was  on  the  bricks  and  tbe 
amount  that  he  was  compelled  to  bid,  to  tbe 
respondent,  he  obtained  by  private  arranjge- 
ment  the  ownership  of  the  bricks  without 
Klving  tbe  respondent  the  benefit  of  any  com- 
petition at  the  sale.  It  may  have  been  that 
tbe  bricks  would  not  have  sold  for  any 
more  at  public  sale  than  tbe  appellant  gave 
for  tbem,  but.  on  ttie  other  hand,  it  may  hare 
l>eeu  that  they  would  have  sold  for  a  great 
deal  more.  The  appellant  was  dealing  with 
tbe  interests  of  a  client   Tbe  client  bad  a 
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right  In  the  valm  ot  those  bricks,  by  reason 
of  the  levy  which  was  upon  them;  and  if,  by 
the  act  of  the  attorney,  that  right  was  in 
any  manner  devested  without  the  consent  of 
the  client,  he  derested  it  at  his  own  peril. 
It  la  tme,  the  appellant  claims  that  the  re- 
qwndcsit  afterwards  ratUled  his  action,  and 
several  times  expressed  gratification  that  he 
had  made  something  oat  of  the  brides,  bnt  It 
nowhere  appears  that  the  respondent  was 
fnlly  adTtoed  of  the  circumstances  under 
which  be  obtained  the  bricks.  She  positive- 
ly ssserts  all  the  time— and  there  is  no  evi- 
dence to  the  contrary— that  she  supposed 
that  the  bricks  had  been  sold  In  conformity 
with  their  agreement,  viz.  that  they  had 
been  bid  otF  at  public  sale.  Having  agreed  to 
this  proposition,  and  supposing  that  It  had 
been  carried  out,  she,  of  course,  loses  noth- 
ing by  any  expressions  that  she  may  have 
made  In  congratulating  the  appellant  upon 
his  successful  deaL  So  far  as  the  character 
ol  this  action  is  concerned,  and  the  measure 
of  damages,  we  think  the  court  took  the  right 
view  of  It.  It  is  true  that  in  this  bill  of  sale 
or  agreement,  or  whatever  It  may  be  called, 
between  the  appellant  and  MeGrath,  It  is 
slated  that  under  certain  conditions  the  pro- 
ceeds of  the  bricks  are  to  be  applied  upon 
the  Judgment  of  Mrs.  Oaffney;  and  If  this 
plan  bad  been  carried  out,  and  the  ai^llant 
bad  received  the  bricks  for  the  respondent's 
nse  and  benefit,  and  sold  them  as  her  agent 
or  trustee,  tben  an  accounUnff  would  be  re- 
quired, and  he  would  be  rosponslble  only  for 
what  he  received  for  the  bricks.  But  the 
whole  record  shows  that  the  appellant  treat- 
ed these  bricks,  after  he  bought  them  of 
MeGrath,  as  his  own,  and  that  he  eliminated 
the  respondent's  interest  from  them  entirely. 
In  fact,  he  frankly  testifies  that  he  did  not 
consider  that  Mrs.  OafTney  had  any  Interest 
In  the  deal,  and  that  the  purchase  of  the 
bricks  was  his  deal.  This  being  admitted, 
and  It  being  true,  as  we  think,  that  the  re- 
spondent was  deprived  of  the  right  she  had 
in  the  bricks  by  the  action  of  the  appellant, 
there  was  nothing  left  for  the  jury  to  deter- 
mine but  the  amount  of  damages,  under  the 
instruction  of  tbe  court.  The  judgment  will 
be  affirmed. 

SCOTT,  a  J.,  And  ANDERS  and  REAVIS, 
JJ.t  concur.  GORDON.  3.,  did  not  alt  at  the 
hearliij^ 


(U  Waab.  m) 

LOVEDAT  T.  ANDERSON  et  sL 
^Supreme  Court  of  Washington.    Dee.  18,  1897.) 
Bum  jjin  Notbb— Waitbr  o*  Nomn  av  Is- 

DORSES— HaRIILSSB  BRBOX. 

L  ^e  Indorsers  of  a  note  which  has  upon  Its 
back  a  printed  waiver  of  notice  of  nonpayment, 
the  blanka  Id  which  are  not  filled  oat,  are  bound 
far  the  waiver,  aa.  If  they  did  not  intend  to  be 
bound,  they  abonJd  have  canceled  It. 

2.  An  allejatton  in  a  complaint  that  the  de- 
feodants  indorsed  a  walvn  of  notice  on  a  note 
is  not  inconsistent  with  an  allegation  of  fnrdier 


matterB  tendinis  to  show  that  tbe  lioliler  of  the 
note  was  excused  from  giving  notice  by  subse- 
quent acts  of  the  defendants. 

3.  Where  a  judgment  against  the  indorsers  of  s 
note  la  based  upon  the  mpo^tion  that  notice  of 
nonpayment  was  waived  by  tbe  contract  of  In- 
dors^ent,  an  error  in  the  admission  of  proof  ol 
a  waiver  of  notice  by  subsequent  acts  Is  not  prej- 
udicial. 

Gordon,  J.,  dissenting: 

Appeal  from  superior  court;  Pierce  eonnty; 
W.  H.  Prltchard,  Judg& 

Action  by  Walter  Loreday  against  0.  H, 
Anderson  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeaL  Affirmed. 

George  S.  Brown  and  Herbert  &  Griggs, 
tor  appeUants.  O.  G.  Ellis  and  Walter  Love- 
day,  for  respondent 

SCOTT,  0.  J.  Plalntur  brought  this  ac- 
tion to  recover  upon  a  promissory  note  exe- 
cuted on  September  8,  1894,  for  the  sum  of 
$600,  with  interest  at  the  rate  of  10  per  cent 
per  annum,  by  J.  M.  Dougan,  Edw.  S.  Bar- 
low, and  T.  A.  Bringham,  to  the  order  of  C. 
H.  Anderson,  and  thereafter  Indorsed  by  the 
appellants.  The  makers  of  the  note  made 
default,  bnt  the  appellants  contested  their 
liability,  and  have  appealed  from  a  Judg- 
ment against  them.  The  cause  was  tried 
by  the  court  without  a  jury.  Upon  the  back 
of  the  note  was  the  following  printed  waiv- 
er, and  below  were  the  Indorsements  of  the 
appellants  as  follows: 

"For  value  received,    hereby  guar- 

anty the  payment  of  the  within  note  at  ma- 
turity, or  at  any  time  thereafter,  with  inter- 
est at  the  rate  of  — —  per  cent,  per  annum, 
until  paid;  waiving  demand,  notice  ot  non 
payment,  and  protest 

"Pay  to  George  Brand  or  order. 

H.  Anderson," 

Below  Anderson's  name  was  tbe  indorse- 
ment of  George  Brand,  and  above  Brand"! 
name  appeared  the  stamp  of  the  bank,  as 
follows: 

"Pay  to  the  order  of  London  &  San  Fran- 
cisco Bank,  L'd." 

The  principal  point  in  controversy  Is  as  to 
whether  the  appellants  were  entltied  to  no- 
tice of  nonpayment  of  the  note.  They  con- 
tend that  the  printed  form  on  the  back  of 
the  note  Is  no  part  of  their  indorsement,  and 
the  fact  that  the  blanks  therein  were  not 
filled  Indicated  that  It  was  so  understood  by 
the  parties  at  the  time.  It  fs  conceded  that, 
before  the  maturity  of  the  note,  Anderson, 
the  payee,  took  It  to  the  London  &  San  Fran- 
cisco Bank,  Limited,  for  the  purpose  of  hav- 
ing It  discounted.  At  that  time  the  note 
was  not  indorsed,  and  the  bank  refused  to 
discount  It  without  Brand  would  indorse  it 
In  relation  to  this  matter,  Mr.  Brand  testi- 
fied as  follows:  "This  note  was  payable  to 
the  order  of  O.  H.  Anderson.  Mr.  Ander* 
son  Informed  me  that  the  bank  would  not 
discount  the  note  without  his  Individual  In* 
dorsement  as  well  as  my  Indorsement  Mr 
Anderson  then  brougbt  the  note  to  me,  with 
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bl8  name  written  on  the  back,  and,  as  I  re- 
member It,  Mr.  Anderson  Indorsed  It  pay- 
able to  my  order.  I  then  Indorsed  the  note 
by  writing  my  name  on  the  back.  I  there- 
upon returned  the  note  to  Mr.  Anderson,  for 
the  purpose  of  taking  It  to  the  bank  to  be 
dlBcounted."  Whereupon  Anderson  again 
took  the  note  to  the  bank,  and  It  was  dis- 
counted, and  thereafter  transferred  by  the 
bank  to  the  plainttCF.  The  stamp  of  the 
bank  was  evidently  placed  on  the  note  after 
Brand's  Indorsement.  No  question  Is  made 
with  reference  to  that,  either  one  way  or 
*.he  other.  If  It  were  at  all  materia).  But  It 
may  throw  some  light  on  the  Intention  of 
(he  parties  as  to  the  waiver  of  notice  when 
Anderson  and  Brand  wrote  their  names  on 
the  back  of  the  note.  The  Instrument  was 
not  prepared  by  the  bank,  nor  was  the  bank 
the  owner  of  It  at  the  time  It  was  Indorsed 
by  them,  and  we  think  the  appellants 
should  be  held  bound  by  tlis  waiver.  It 
should  be  regarded  as  their  Instrument,  in 
dealing  with  the  bank,  although  Brand  at 
no  time  held  the  same,  or  had  any  Interest 
therein,  apparently.  It  would  have  been 
easy  enough  for  the  Indorsers,  if  they  did 
not  want  to  be  l>ound  by  the  waiver  appear- 
ing on  the  back  of  the  note,  to  have  erased 
It;  and,  as  a  matter  of  ordinary  caution, 
this  should  have  been  done,  if  they  did  not 
Intend  to  be  so  bound.  The  fact  that  the 
blanks  were  not  filled  made  no  material  dif- 
ference, because  the  contract  of  waiver  was 
sufficient  without  their  being  filled.  While 
the  matter  is  not  free  from  doubt,  we  are 
of  the  opinion  that  under  the  circumstances 
In  this  case  that  doubt  should  be  resolved 
In  favor  of  the  holder  of  the  note,  and  the 
Instrument  should  be  most  strongly  con- 
strued against  the  appellants. 

Some  further  questions  are  raised  In  the 
case  by  the  appellants,  one  being  that  the 
court  erred  In  Its  ruling  with  reference  to 
the  matters  alleged  in  the  complaint  It  Is 
contended  that  the  matters  pleaded  therein 
were  Inconsistent,  as,  in  addition  to  alleging 
an  indorsement  waiving  notice,  further  mat- 
ters were  alleged  tending  to  show  that  the 
bank  was  excused  from  giving  any  notice 
by  the  subsequent  action  of  the  appellants. 
We  do  not  think  these  matters  were  incon- 
sistent; for,  In  addition  to  alleging  the 
waiver,  the  plaintiff  might  also  have  al- 
leged that  notice  was  in  fact  given.  This 
being  true,  he  could  allege  that  notice  was 
thereafter  waived  by  the  parties.  Com- 
plaint is  also  made  that  the  court  erred  in 
admitting  proof  of  such  matt^.  We  deem 
this,  as  well  as  several  other  matters  argued 
In  the  brief,  to  be  Immaterial;  for  tlie  Judg- 
ment of  the  court  was  based  upon  the  prop- 
osition that  notice  had  been  waived  by  the 
contract  ot  Indoi-sement,  and  the  other  mat- 
ters were  clearly  without  prejudice.  Af- 
firmed. 

DUNBAR  and  SEAVIS,  33.,  concur. 


GORDON,  J.  I  dissent.  The  printed  form 
of  waiver  which  appears  upon  the  back  of 
the  note  was  unexecuted.  It  was  not  only 
not  filled  out,  but  It  was  not  signed;  and, 
as  if  to  emphasize  that  they  were  not  to  be 
bound  by  It,  the  signatures  of  appellants 
were  made  separate  aud  distinct  from  it. 
The  very  fact  that  It  was  not  fiiled  out  or 
executed  was  notice  of  the  highest  charac- 
ter to  the  bank  that  appellants  were  not  to 
be  bound  by  Its  terms.  By  Ignoring  the 
blank  waiver,  and  placing  their  signatures 
where  they  did,— fully  three  Inches  below  it, 
—they  gave  notice  to  every  one  dealing  with 
the  paper  that  they  chose  to  stand  upon  the 
contract  of  Indorsement  which  the  law  Im- 
plies, rather  than  the  printed  form  which 
their  act  repudiated. 


PULLMAN  STATE  BANK  T.  MANRINO. 
County  Treasurer. 

(Supreme  Court  of  Waiiliiagton.    Dec.  11, 1897.) 

Taxation— CoxsTiTDTiosAL  Law—  Usifokmitt— 

"CHEnlTs" — WUAT  COXBTITUTB. 

1.  Rewnue  Act  1893,  as  amended  by  Sesa. 
T^awB  181K),  p.  508,  provides  ttiat  in  making  up 
the  amount  of  money  or  credits,  "other  than 
bank  stock."  rcqnired  to  be  listed  or  assessed, 
bona  fide  debts  may  be  deducted.  Udd,  that 
the  quoted  exception  conflicts  with  Coast,  art. 
7,  I  2,  requiring  iinifonnlty  of  taxation,  provided 
that  a  deduction  of  debts  from  credits  may  be 
authorized. 

2.  The  invalidity  of  such  exception  does  not 
render  iuvalid  the  provision  allowing  debts  to  be 
deducted  from  credits. 

3.  Jloiiey  is  not  "credits,"  within  Oonst.  art. 
7,  §  2.  providing  that  a  dednction  of  debts  from 
credits  may  be  authorized;  and  hence  Revenue 
Act  1803,  as  amended  by  Seas.  Iaws  IHilij,  p. 
IiOS,  is  void  in  so  far  as  it  provides  for  the  de- 
duction of  debts  from  money. 

Appeal  from  superior  court,  W^hitman, 
county;  William  McDonald,  Judge. 

Action  by  the  Pullman  State  Bunk,  a  cor- 
poration, against  B.  F.  Mapring,  as  county 
treasurer  of  Whitman  county,  for  an  injunc- 
tion. From  a  Judgment  for  defendant  on  re- 
fusal of  plaintiff  to  plead  further  after  a  de- 
murrer to  the  complaint  was  sustained, 
plaintiff  appeals.  Reversed. 

Mark  A.  Fullerton  (S.  J.  Chadwlck,  of 
counsel),  for  appellant. 

REAVIS,  J.  Appellant  commenced  on  ac- 
tion In  the  superior  court  of  Whitman  coun- 
ty agalust  respondent,  In  his  otUcIal  capaci- 
ty, to  restrain  him  from  levying  upon  its 
property  for  the  collection  of  taxes  assessed 
by  the  county  against  the  shares  of  stock  of 
the  appellant  bank  owned  by  certain  of  Its 
stockholders.  The  complaint  states  that  ap- 
pellant Is  a  state  bank;  that  on  the  day  next 
prcccdiDg  the  1st  day  of  April,  1S95,  and  on 
that  day,  a  number  of  iiersons  owued  shares 
of  the  capital  stock  of  appellant  bank;  that 
the  cashier  of  the  bank  furnished  to  the 
county  assessor  the  statement  required  by 
the  revenue  luw,  under  oath,  showing  the 
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name  and  place  of  residence  of  each  share- 
holder of  capital  stock  of  the  bank,  and  the 
number  of  shares  owned  by  each  severally, 
at  the  close  of  the  business  day  preceding 
the  1st  day  of  April,  ISOo,  as  the  same  ap- 
peared on  the  books  of  the  bank;  that  at 
eald  date,  and  for  more  than  a  year  prior 
thereto,  and  for  more  than  one  year  subse- 
quent to  the  said  time,  the  specified  share- 
holders were  Indebted  in  good  faith  to  sun- 
dry  persons,  firms,  and  corporations;  that 
said  indebtedness  was  founded  upon  an  ac- 
tual consideration,  not  made  for  the  purpose 
of  being  deducted  from  credits,  not  as  Be- 
curtty  for  another,  nor  on  account  of  any 
obligation  of  any  kind  given  to  an  insurance 
company  for  premiums  or  insurance,  nor  on 
account  of  any  unpaid  subscription  to  any 
Institution,  society,  corporation,  or  compa- 
ny, nor  on  account  of  any  indebtedness  con- 
tracted for  the  purchase  of  XTnlted  States 
bonds  or  other  nontaxable  property,  and  that 
the  Beveral  shareholders  specified  were  enti- 
tled, under  the  revenue  laws  oC  the  state, 
to  deduct,  from  their  money  and  credits 
which  they  were  required  to  list  and  have 
listed,  a  sum  specified  for  each  of  the  sev- 
eral shareholders;  that,  in  making  up  the 
list  of  credits  for  the  purpose  of  assessment, 
each  of  the  shareholders  named  listed  to  the 
county  assessor  all  his  credits  at  home  and 
abroad,  including  accounts,  bonds,  notes,  cer- 
tificates of  deposit.  Judgments,  choses  In  ac- 
tion, and  all  other  debts  due  or  to  become 
due,  whether  secured  by  mortgage  or  other- 
wise, including  bis  shares  held  in  the  appel- 
lant bank,  the  value  of  which  said  credits, 
taken  all  together,  did  not  equal  the  amount 
of  the  several  Indebtednesses,  and  that  each  of 
the  shareholders  claimed  and  demanded  of 
the  assessor  that  his  Indebtedness  be  de- 
ducted from  his  credits,  and  that  no  credits 
of  any  kind  be  assessed  to  him  upon  the  as- 
sessment roll  of  1895;  that  the  assessor  re- 
fused to  deduct  or  to  permit  to  be  deducted 
from  the  credits  the  Indebtedness  of  the 
shareholders,  but  caused  to  be  spread  upon 
the  assessmc'it  rolls,  as  property  taxable  by 
said  county,  the  shares  of  stock  held  by  each 
of  said  shareholders,  without  any  deduction 
for  his  debts;  that  each  of  the  shareholders 
went  before  the  Txtard  of  equalization,  and 
sought  to  have  the  assessment  corrected  by 
deducting  his  Indebtedness  from  the  amount 
of  his  credits;  that  the  board  refused  to 
make  such  deduction;  that  the  assessment 
rolls  were  afterwards,  by  the  proper  authori- 
ties, placed  In  the  hands  of  the  respondent, 
with  the  certificate  of  the  county  auditor 
thereto  attached,  authorizing  the  defendant 
to  collect  the  taxes  so  assessed;  that  the 
valae  of  the  stock  In  the  bank  was  no  great- 
er than  that  fixed  upon  It  by  the  assessor, 
and  that  the  deductions  were  disallowed  by 
the  board  of  equalization  for  the  solo  rea- 
son that  the  revenue  law  did  not  permit  de- 
duction of  Indebtedness  from  bank  stocks; 
that  each  of  the  shaivholders  si>ecilied  had 
51  P.— 30 


notified  appellant  in  writing  not  to  pay  the 
amount  of  taxes  assessed  against  his  shares, 
and  not  to  attempt  to  enforce  any  Ilea  which 
it  might  claim  upon  the  shares  by  reason  of 
having  paid  the  tax  wrongfully  levied.  A 
general  demurrer  was  filed  to  the  complaint, 
which  was  sustained  by  the  superior  court, 
and  appellant  elected  to  stand  on  the  demur- 
rer. Judgment  was  entered  for  the  respond- 
ent, from  which  this  appeal  Is  taken. 

1.  Section  1,  art.  7,  of  the  constitution, 
declares:  "All  property  In  the  state  not  ex- 
empt under  the  laws  of  the  United  States,  or 
under  this  constitution,  shall  be  taxed  In 
proportion  to  its  value,  to  be  ascertained  as 
provided  by  law."  Section  2  of  the  same 
article  declares:  "The  legislature  shall  pro- 
vide by  law  a  uniform  and  equal  rate  of  as- 
sessment and  taxation  on  all  property  in  the 
state,  according  to  Ita  value  in  money,  and 
shall  prescribe  such  regulations  by  general 
law  as  shall  secure  a  just  valuation  for  taxa- 
tion of  all  property,  so  that  every  person 
and  corporation  shall  pay  a  tax  In  proportion 
to  the  value  of  his,  her,  or  its  property :  pro- 
vided, that  a  deduction  of  debts  from  cred- 
its may  be  authorized/*  It  Is  manifest  that 
the  deduction  of  debts  from  credits  author^ 
Ized  by  this  section  of  the  constitution  must 
be  prescribed  by  general  law,  and  that  such 
deduction  must  be  uniform  and  equal.  The 
deduction  can  only  be  made  from  credits. 
This  controversy  Involves  the  construction 
and  effect  of  section  1  of  the  revenue  act  of 
1883,  as  amended  by  Seas.  Laws  1895,  p. 
50S:  "That  in  making  up  the  amount  of 
money  or  credits  other  than  bank  stock, 
which  any  person  Is  required  to  list  or  have 
listed  or  assessed,  he  will  be  entitled  to  de- 
duct from  the  gross  amount  thereof  all  debts 
In  good  faith  owing  by  him,"  etc.  The  con- 
stitution has  not  defined  the  term  "credits," 
but  the  term,  in  Its  generic  sense,  embraces 
that  species  of  personal  property  knowil  In 
law  as  choses  in  action  and  contract  rights;  in 
commercial  circles,  the  term  is  applied  to  In- 
corporeal personal  property  as  contradistin- 
guished from  chattels,  and  is  applied  alike 
to  bonds,  shares  of  stock  in  corporations, 
bills,  notes,  mortgages,  and  open  accounts 
In  all  their  multifarious  forms.  Bank  stocks 
are  choses  in  action.  1  Thorop.  Corp.  8  1070, 
says:  "Judicial  opinion  has  characterized 
corporate  shares  as  choses  in  action.  This 
will  appear  to  be  a  sound  conception  when 
It  is  reflected  that  corporate  shares  are  mere- 
ly contract  rights,  namely,  the  right  to  par- 
ticipate in  the  election  of  the  corporate  offi- 
cers, to  he  eligible  to  the  ofllce  of  director 
therein,  to  receive  dividends  of  Its  profits, 
and,  after  Its  debts  have  been  satisfied,  to 
receive  a  proportional  share  of  its  assets  on 
its  being  wound  up."  The  author  cites 
many  authorities  for  this  definition.  The 
legislature  evidently  understood  the  term 
"credits"  as  used  in  the  constitution  to  in- 
clude bunk  stuclif?,  for  the  langnafio  of  the 
revenue  act  is,  "credits  other  than  bank 
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stock."  The  contention  of  appellant  la  that 
the  ext-eption  made  In  the  revenue  act  under 
consideration  is  unconstitutional,  in  that  It 
violates  that  provision  of  the  constitution  re- 
quiring equality  and  uniformity  In  the  col- 
lection and  assessment  of  taxes,  and  in  that 
it  aieo  violates  the  provision  of  the  constitu- 
tion forbidding  special  legislation  upon  the 
subject  of  the  assessment  and  collection  of 
taxes.  Equality  and  uniformity  in  taxation 
require  that  Individuals  in  classes  be  treat- 
ed alike,  and  while  it  may  be  stated  general- 
ly that,  under  this  provision,  a  wide  discre- 
tion is  given  to  the  legislature  in  laying  tax- 
es on  classes  of  property  and  persons,  yet 
there  must  be  uniformity  in  the  application 
of  the  rule  adopted  for  the  class  among  in- 
dividuals and  property  of  the  same  charac- 
ter in  the  class;  but,  under  our  constitution, 
the  deduction  made  from  credits  pertains  to 
a  single  description  of  property.  Applying 
these  principles  to  the  case  here,  It  is  ap- 
parent that  the  refusal  to  Include  the  shares 
of  bank  stock  in  the  state  bank  In  credits  of 
the  shareholder,  from  which  his  debts  could 
be  deducted.  Infringes  upon  the  rule  of  uni- 
formity and  equality  required  by  the  consti- 
tution, and  that  the  exception  in  the  revenue 
act  of  18&r>  set  out  heretofore  is  Invalid. 
But  "money"  is  not  included  In  any  author- 
ized definition  of  the  word  "credits.'*  It  Is 
tangible  personal  property,  and  the  legisla- 
ture could  not  extend  the  proviso  In  sectlcm 
2  of  article  7  of  the  constitution,  above  set 
out.  to  add  money  to  credits  from  which  a 
deduction  of  debts  couM  l>e  made.  State  t. 
Daniel  (Wash.)  49  Pac.  ^  But  the  in- 
valid exception  of  bank  stock  from  credits 
from  which  a  deduction  of  debts  could  be 
made  does  not  render  the  provision  allow- 
ing debts  to  be  deducted  from  credits  void. 
"The  general  proposition  must  be  conced- 
ed that,  In  a  statute  which  contains  Invalid 
or  unconstitutional  provisions,  that  which  is 
unaffected  by  these  provisions,  or  which  can 
stand  without  them,  must  remain.  If  the 
valid  and  invalid  are  capable  of  separation, 
only  the  latter  are  to  be  disregarded."  Su- 
pervisors V.  Stanley,  10r>  U.  S.  305. 

2.  The  contention  made  here  by  the  appel- 
lant that  a  discrimination  existing  between 
shares  In  state  hanks  and  national  banks 
would  render  the  revenue  act  Invalid  is  not 
well  taken.  Shares  In  national  bank  stock 
are  only  taxable  by  the  permission  of  con- 
gresa,  with  such  limitations  as  congress  may 
establish,  and  hence  the  argument  founded 
upon  such  discrimination  could  not  avail  ap- 
pellant. But  for  the  discrimination  against 
the  shareholders  of  appellant  In  refusing  to 
deduct  their  debts  from  their  credits.  Includ- 
ing shares  of  stock,  the  judgment  of  the  su- 
perior court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  conformi- 
ty to  this  opinion. 

SCOTT,  O.  J.,  and  DUNBAB,  ANDERS, 
and  GORDON,  JJ.,  concur. 


NEWPORT  V.  MUDGETT,  County  lYeasurer. 

(Supreme  Court  of  Washington.    Dec  13, 1897.) 

Taxation  —  Stockboldbr  ix  Natiokal  Bask  — 
DaDDCTioNs  Foa  I)ebt& — Consti- 
tutional Law. 

1.  The  owoer  of  national  bank  stocks  It  en- 
titled, under  Rev.  St.  U.  S.  S  5219,  providing  for 
the  taxation  of  the  stock  of  any  association  by 
the  states  at  no  ^renter  rate  than  other  money 
capital  in  the  hands  of  ludividual  citizens  Is  as- 
sessed, to  have  bona  fide  debts  set  off  against  the 
assessed  value  of  his  stock,  when  the  law  of  tbe 
state  authorizes  such  debts  to  be  set  off  against 
shares  of  capital  stock  of  a  state  bank  or  against 
moneyed  capital  used  in  competition  with  na- 
tional banks. 

2.  Const,  art.  7,  J  2,  providing  that  a  deduc- 
tion of  debts  from  credits  may  be  authorized  in 
fixing  the  assessabie  value  of  property,  is  not  In 
confiict  with  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  providing  that 
"no  state  •  •  •  ghall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  ot 
the  laws." 

Appeal  from  superior  court,  Spokane  county; 
L.  H.  Pratiier,  Judge. 

Action  by  W.  R.  Newport  against  George 
Mudgett,  treasurer  of  Spokane  county.  De- 
fendant's general  demurrer  to  plaintiff's  peti- 
tion was  stistalned,  and  judgment  entered  for 
defendant,  from  which  plaintiff  appeals.  Re- 
versed. 

Jones,  Yoorhees  &  Stephens,  for  appellant, 
^ohu  A.  Pierce,  Pros.  At^.,  and  Harris  Bald- 
win, for  respondent. 

REAVIS,  J.  Appellant  was  the  owner  of  2S 
shares  of  capital  stock  of  the  Traders'  National 
Bank  of  Spokane,  of  the  value  of  $2,300.  The 
county  assessor  called  on  appellant  for  a  de- 
tailed list  of  his  property  for  the  purpose  of  as- 
sessment for  the  year  1895,  which  list  of  all 
his  personal  property  and  credits  was  duly  veri- 
fied by  appellant  and  furnished.  On  the  1st 
day  of  April,  1896,  appellant  owed  debts  ha 
good  faith  which  he  was  under  obligations  to 
pay,  and  for  whteh  he  was  primarily  liable, 
and  no  part  of  which  was  an  obligation  given 
to  any  Insurance  company  for  premium,  nor  on 
account  of  any  unpaid  subscription  of  any  kind, 
or  for  the  purchase  of  nontaxable  property. 
The  above  facts  are  substantially  as  stated  In 
the  complaint,  and  inferentlaily  from  the  com- 
plaint it  can  appear  that  appellant  required  a 
deduction  of  the  debts  so  due  and  owing  by 
him  from  his  credits  set  forth  In  his  detailed 
list.  Including  the  2S  shares  of  national  bank 
Btock.  No  question  is  raised  upon  the  form  of 
this  statement  by  the  respondent.  The  asses- 
sor refused  to  make  such  deduction,  and  tbe 
assessment  roll  was  completed  and  properly 
returned  to  the  treasurer  for  collection  of  the 
taxes  of  the  year  1895  without  any  deduction 
of  debts  from  the  bank  stock  as  a  credit.  Ap- 
pellant seems,  in  the  complaint,  to  endeavor  to 
state  that  the  valuation  of  tlie  bank  stock  own- 
ed by  him  was  greater  than  tliat  of  other  mon- 
eyed capital  In  competition  with  tbe  business 
of  national  banks;  but  the  facts  stated  in  tbe 
complaint  evldentlj'  were  to  show  that,  by  rea- 
son of  a  deduction  of  debQ  from  credits  allow- 
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ed  to  all  tbe  otber  monered  capital  of  tbe  state 
except  bank  stock,  a  discrimination  Is  made  by 
the  revenue  law  of  1896  against  natlcnal  bank 
stock,  when  such  discrimination  Is  Inhibited  by 
section  5219  of  the  Revised  Statutes  of  the 
United  States.  A  general  demurrer  was  filed 
to  the  complaint  by  the  defendant,  and  sustain- 
ed by  the  superior  court  Ai^llant  relying 
upon  his  complaint,  judgment  was  entered 
against  him,  from  which  he  appeals. 

1.  Section  of  the  Bevised  Statutes,  con- 
ferring upon  the  state  tbe  power  to  tax  the 
shares  of  national  hank  stoc^  Is  as  follows: 
"Xothtng  herein  shall  prevent  all  the  shares  In 
any  association  from  being  Included  In  the  Tal- 
uatlon  of  personal  property  of  the  owner  or 
holder  of  such  shares,  in  assessing  taxes  Impos- 
ed by  autbiorlty  of  the  state  within  which  the 
assodaticat  Is  located,  «  •  *  subject  only 
to  the  two  restrictions,  that  the  taxation  shall 
not  be  at  a  greater  rate  than  is  assessed  upon 
other  money  capital  In  the  bands  of  individual 
citizens  of  such  state,  and  tbat  the  shares  of 
any  natkmal  banking  association  owned  non- 
reaidents  of  any  state  shall  be  taxed  in  the  city 
or  town  where  the  bank  is  located,  and  not  ^se- 
where."  The  supreme  court  of  the  United 
States  has  detenoined  tbe  meaning  of  the 
words  "moneyed  capital"  in  a  number  of  cases 
to  substantially  mean  moneyed  capital  used  in 
competition  with  national  banks.  It  Is  only 
permission  of  congress  that  these  shares  are  tax- 
able by  the  state.  Said  the  supreme  court  of 
the  United  Stotes  In  Peoide  t.  Weaver,  100 
U.  S.  539:  "As  congress  was  conferrtaig  a 
power  <m  tbe  states,  which  they  would  not  oth- 
erwise have  had,  to  tax  these  shares,  it  under- 
took to  Impose  a  restrlctirai  oa  the  exercise  of 
that  powor,  manifestly  designed  to  prevent  tax- 
atlm  which  should  dlscilmhiBte  against  this 
class  of  property  as  compared  with  other  mon- 
eyed capital.**  It  has  been  recently  dedded 
this  conrt  In  Bank  Manring,  51  Pac.  401, 
that  the  atockholder  in  a  bank  organized  under 
the  laws  of  this  state  was  entitled  to  have  his 
debts  deducted  from  his  credits,  Indudtaig 
Shares  In  the  capital  stock  of  a  state  bank. 
Evidently  we  need  to  go  no  tarther  than  to 
state  that  numet^  capital  Invested  In  a  state 
bank  is  In  direct  competition  with  money  in- 
vested In  the  capital  stock  of  a  national  bank, 
and  thia  statemoit  Is  decbrive  of  this  case.  In 
the  caae  of  People  t.  Weaver,  supra,  the  statute 
of  tbe  state  of  New  York  of  ISStl  was  vmOet  dls- 
cusdiai,  which  statute  permitted  a  debtor  to  de- 
duct the  amount  of  his  debts  from  the  valuation 
of  all  his  personal  property.  Including  nMm^d 
coital,  exc^t  his  hank  shares,  and  the  conrt 
hdd  such  statute  In  conflict  with  section  5819 
of  the  Revised  Statutes,  supra,  authorising  the 
taxation  a  state  of  shares  of  national  bank 
stock.  The  questtons  presented  for  decision  to 
this  case  were  precisely,  to  principle,  analogous 
to  those  to  Uie  case  at  bar,  the  only  difference 
in  the  New  York  statute  and  that  of  this  state 
being  that  In  New  York  the  amount  of  debts 
could  be  deducted  from  all  tbe  personal  prop- 
erty of  the  taxpayer  instead  of  tbe  limitation  to 


credits,  as  In  our  statute.  And  agato,  to  Sn- 
pervlsors  r.  Stanley,  105  U.  8.  305,  It  was  held 
that  the  provisions  of  the  statute  of  1800  of 
New  York,  supra,  for  the  assessaient  and  taxa- 
tion of  the  stockholders  of  the  bank  and  bank- 
ing association  on  the  value  ot  their  shares  of 
stock,  are  In  conflict  with  the  act  of  congress 
BO  far  as  they  do  not  permit  a  stockholder  of 
the  national  bank  to  deduct  Oie  amount  of  his 
Just  debts  from  the  assessed  valuation  of  his 
stock,  while  by  the  laws  of  the  state  the  owner 
of  all  other  personal  taxable  property  can  de- 
duct such  debts  from  Ite  value.  In  Britton  v. 
Bank,  106  U.  S.  322,  tbe  court  construed  a 
statute  of  Indiana  very  similar  to  the  statute 
of  New  York,  supra.  Tbe  Indiana  statute 
seems  to  have  been  Identical  with  oars,  to  that 
it  i>ermltted  the  taxpayer  to  deduct,  ttom  tbe 
sum  of  his  oredlts,  money  at  toterest,  or  other 
demands,  the  amount  of  his  bona  fide  Indebted- 
ness, leaving  the  remainder  as  tbe  sum  to  be 
taxed,  while  It  denied  the  same  right  of  deduc- 
tion from  the  value  of  bank  stock.  The  court, 
construing  the  Indiana  statute,  said:  *'A  dis- 
tinction Is  attempted  to  be  drawn  between  the 
Indiana  statute  and  tbe  New  York  statute,  be- 
cause tbe  former  permitted  the  deduction  of  the 
taxpayer's  Indebtedness  to  be  made  from  the 
valuation  of  his  personal  property,  while  to  In- 
diana he  can  only  deduct  It  from  his  credits; 
and.  undoubtedly,  there  la  such  a  difTerence  to 
the  laws  of  tbe  two  states.  But,  If  one  ot  them 
Is  more  directly  to  conflict  with  the  act  of  con- 
gress than  tbe  otber,  It  Is  the  Indiana  statute. 
*  *  *  It  Is  unnecessaiy  to  repeat  the  argu- 
ment to  the  ease  of  Pe(«de  v.  Weaver,  100  U.  S. 
539,  on  this  potoL  We  are  of  opinion  that  the 
taxation  of  bsnk  shares  by  the  Indiana  stat- 
ute, without  permitting  tbe  shareholder  to  de- 
duct from  their  assessed  value  tbe  amount  of 
bis  bona  flde  Indebtedness,  as  In  tbe  case  of 
other  tovestmenta  of  moneyed  capital,  is  a  dL<i- 
crlmination  forbidden  by  tbe  act  of  coi^^bs." 
See,  also.  Mercantile  Bank  v.  City  of  New 
York,  121  U.  S.  138,  7  Sup.  Ct.  '^iQ;  Whitbeck 
V.  Bank,  127  U.  S.  193,  8  Sup.  Ct.  1121;  Bank 
v.  Shields,  59  Fed.  962. 

2.  It  Is  maintained  by  res^Kindent  that  two 
cases  to  this  court  (Washtogton  Nat.  Bank  v. 
King  Co.,  9  Wash.  607,  38  Pac.  219,  and  Vlrat 
Nat.  Bank  v.  Chehalls  Co.,  6  Wash.  64,  32  Pac. 
1051)  are  to  potot  here,  and  decisive  against  the 
contention  of  awdlant  But  to  neither  ot 
those  cases  was  the  questlcm  at  Issue  In  the  case 
at  bar  raised  or  decided.  Tbe  contention  of  the 
national  banks  to  each  of  titose  cases  was  that 
the  bank  stock  had  been  valued  higher  than 
tbat  of  other  moneyed  capital  tovested  to  the 
same  business  as  national  bank  stock,  and  no 
question  was  raised  as  to  deduction  of  debta 
from  credlta;  and  those  cases  were  affirmed 
by  tbe  supreme  court  of  the  United  States  in 
First  Nat.  Bank  v.  Chehalls  Co.,  106  U.  S.  440, 
17  Sup.  Ct.  629,  and  National  Bank  of  Com- 
merre  v.  City  of  SeatUe,  166  V.  S.  463,  17 
Sup.  Ct.  006.  It  Is  also  maintained  by  counsd 
who  represent  reaiKindeut  here,  and  It  seems 
to  have  bew  the  view  taken  1^  the  learned 


Digitized  by  Google 


468 


SI  PACIFIC 


BEPOSTEB. 


(Wsflh. 


Judge  of  the  saperlor  court,  Out  the  provl* 
slon  of  section  2  of  article  7  of  our  state  consti- 
tution, that  a  deductloo  of  debts  from  credits 
mar  be  antborlaed,  Is  In  conflict  with  the  four- 
teenth amendment  to  the  constltatlon  of  the 
United  States,  which  Is  that  "no  state  shaU 
*  *  *  deny  to  any  person  wlUiln  Its  Ju- 
risdiction the  equal  protection  of  the  laws." 
But  this  argument  of  coimsel  Is  conclusively 
answered,  and  the  operation  of  the  proviso  In 
onr  constitution  put  at  rest,  by  the  decision  la 
Bell's  Gap  R.  Co.  r.  Pennsylvania.  IM  IT.  S. 
232,  10  Sup.  Gt.  533,  In  which  case  Mr.  Justice 
Bradley,  speaking  for  the  court,  said:  "The 
provlBton  In  the  fourteenth  amendment,  that 
no  state  shall  deny  to  any  person  within  Its  Ju- 
risdiction the  equal  protection  of  the  laws,  was 
not  Intended  to  prevent  a  state  from  adjusting 
Its  system  of  taxation  In  aU  proper  and  rrasona- 
ble  ways.  It  may.  If  It  chooses,  exempt  certain 
classes  of  propw^  from  any  taxation  at  all, 
such  as  churches,  libraries,  and  the  proper^ 
of  charitaUe  institutions.  It  may  Impose  dif- 
ferent speclfle  taxes  upon  differrat  trades  and 
professions,  and  may  vary  the  rates  of  excise 
upon  various  products.  It  may  tax  teal  estate 
and  personal  property  In  a  different  manner. 
It  may  tax  vlslUe  property  only,  and  not  tax 
securltlM  for  payment  of  money.  It  nuy  al- 
low deductions  for  Indebtedness,  or  not  allow 
them.  All  such  regulations,  and  those  of  like 
character,  so  long  as  they  proceed  within  rea- 
sonable limits  and  general  usage,  are  within 
the  discretion  ot  the  state  legislature,  or  the 
people  of  the  state  In  framing  their  constitu- 
tion." Secthm  1,  Bcvenue  Law  1896  (laws 
18^,  p.  SOS),  provides  "that  In  making  up  the 
amount  of  money  or  credits  other  than  bank 
stock,  which  any  person  Is  required  to  list  or 
have  listed  or  assessed,  he  will  be  entitled  to 
deduct  from  the  gross  amount  thereof  all  debts 
In  good  faith  owing  by  hbn,"  etc  In  so  far  as 
the  section  contains  the  exception,  "other  than 
bonk  stock,"  It  Infringes  upon  the  constitu- 
tional rule  of  uniformity  In  this  state,  and  Is 
therefore  void,  and.  In  so  far  as  the  section  in- 
cludes money  with  credits  from  which  debts 
may  be  deducted.  It  Is  Invalid.  Bank  v.  Man- 
rhig,  supra.  The  Judgment  of  the  superior 
court  Is  reversed,  with  Instructkms  upon  a  trial 
to  allow  appenant  the  deduction  of  such  debts 
as  come  within  the  revenue  statute  from  his 
credits,  Including  national  bank  stock  shares. 

SCOTT,  0.  J.,  and  DUNBAR,  ANDERS,  and 
GORDON,  JJ^  concur. 


HEWITT  et  al.  t.  TRADERS'  BAN'K. 
{Supreme  Court  of  WasliiiiRton.    Dec.  20, 1897.) 

BA.!(KH—I!ISOLVB!ICT~Li  ABILITY  OP  RCOEITBH  FOB 

Taxes. 

J.  Where  the  aswewHment  and  Tnliintion  of  bank 
stork  for  taxes  is  made  before  the  Imiik  lieporacs 
iiiaolvpiit,  «ucli  asBes«meiit  is  fixed  and  finni,  and 
the  court,  in  the  absence  of  fraud,  ciiaoot  review 
the  valuation,  and  ttie  sliareholders  are  liable 
for  the  amount  so  aasesiied. 

Z  Laws  iSO&,  p.  333,  i  22,  provides  tiiat,  if  the 


tax  on  capital  stock  of  a  hank  Is  not  paid,  the 
bank  shall  he  liable  for  it,  and  section  23  proTides 
that  the  corporation  shall  have  a  lien  oq  the 
shares  in  the  corporation,  and  in  the  rights  and 
property  of  the  Btiar^olderB.  for  the  payment  of 
the  taxes.  Bdd,  that  the  receiver  of  an  Insol- 
vent bank  is  not  liable  for  taxes  assessed  against 
its  capital  stock  before  It  became  insolvent. 

3.  Ine  receiver  of  an  insolvent  bank  is  liable 
for  taxes  on  the  fuQ  amount  of  persona!  property 
and  asiietB  of  the  bank,  and  cannot  deduct  tb«re- 
from  the  amotmt  of  debts  owing  bj  the  bank. 

Appeal  from  superior  court*  Pierce  county; 
J.  A.  Williamson,  Judge. 

Stephen  Judson,  treasurer  of  Pierce  coun- 
ty, and  the  county,  filed  a  cross  petition 
against  the  defendant  In  the  case  of  Henry 
Hewitt,  Jr.,  and  others  against  the  l^dera' 
Bank,  to  which  Leonard  Howorth,  recover 
of  said  bank,  re^onded.  Judgment  thereon 
was  for  defendant  and  respondent,  and  the 
cross  petitioners  appeal.  Modified. 

A.  R.  Tltlow,  Pros.  Atty.,  for  appellants. 
Herbert  B.  Griggs,  for  respondent 

RHAVIS,  J.  The  county  treasurer  of 
Pierce  coun^  filed  his  petltton  on  behalf  of 
the  county  In  the  above-entltied  cause,  claim- 
ing certain  taxes  alleged  to  be  due  from  the 
lnsolv«it  bank  for  the  year  ISM,  and  from 
the  receiver  <a  the  bank  for  the  years  18B5- 
96.  The  shares  of  capital  stock  of  the  bank 
were  duly  assessed  on  the  1st  day  of  April, 
1894,  by  the  county  assessor,  and  the  coun- 
ty treasurer  now  demands  from  the  receiver 
the  payment  of  the  tax  so  levied  upcm  the 
shares  of  capital  stock  for  the  year  1894. 
On  the  19tb  of  May.  1884,  the  bank  iras  duly 
adjudged  insolvent,  and  a  receiver  appointed, 
who  took  possession  of  its  assets  on  the  same 
d^,  and  has  ever  since  been  In  charge  of  tb» 
same  as  receiver.  There  having  been  no  as- 
sessment made  the  county  assessw  fur 
the  years  1885-06  upon  the  assets  In  the 
custody  of  the  receiver,  the  treasurer  pro- 
ceeded to  make  such  assessment,  and  duly 
extended  the  same  upcm  the  tax  roll  tar 
said  yesrs.  The  assessment  tot  the  year 
18M  was  made  pursuant  to  sections  21-2B, 
Laws  1803.  p.  333.  The  superlw  court  de- 
termined that  the  tax  for  the  year  1894  could 
not  be  charged  against  the  receiver,  or  the 
assets  of  the  insolvent  bank  in  his  posses- 
sion, and  that  for  the  years  18^S-96  the  re- 
ceiver was  entitled  to  deduct  from  the  true 
and  fair  value  of  the  moneys  and  credlte  In 
his  hands  on  April  1,  1895,  and  on  April  1, 
3806,  the  respective  amounts  of  the  Just,  bona 
flde.  and  absolute  debts  of  said  bank  then 
owing  by  it  on  said  respective  dates.  The 
Imnk  was  insolvent  at  those  dates,  and  its 
debts  lately  exceeded  the  moneys  and  cred- 
its In  the  possession  of  the  receiver,  and  the 
court  allowed  taxes  against  the  receiver  on 
certain  fixtures  and  oth«*  personal  chattels 
in  charge  of  the  receiver  for  the  years  1805- 
06. 

1.  The  appellants,  the  treasurer  and  coun- 
ty, maintain  that  the  assessment  upon  the 
capital  stock  ot  the  bank  having  beok  duly 
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made  on  tbe  1st  day  of  April, '18E^  and  it 
being  personal  property  tbat  was  assessed, 
tbe  bank  being  a  going  concern  at  tbat  time, 
and  tbe  tax  not  baring  been  paid  tbe 
stockfaolderB  or  offered  to  be  paid,  tbe  bank's 
llablllt7  became  absolute;  and  it  Is  also 
contended  tbat  tbe  court  bad  no  autborlty 
to  say  wbetber  tbe  bank  stodc  on  tbe  1st  day 
of  April,  1804,  was  vortb  anything:  tbat  the 
assessment  bavU«  been  made,  and  tbe  board 
of  equalization  having  adjourned  without  re- 
dncing  It,  the  valne  became  fixed;  and,  for 
the  purpose  of  taxation,  bank  shares  are 
worth  what  their  market  ratue  Is  at  the  time 
such  assessment  Is  made,  and  not  what  ttielr 
talne  might  be  npon  the  consummation  of  a 
contemplated  closing  of  tbe  bank's  business, 
and  division  made  amoi%  the  ^arebolders; 
and  cites  aa  authority  Waterwwks  r.  Oel- 
bach  <Wash.)  48  Pac.  231;  National  Bank  of 
Commerce  t.  Olts  of  New  Bedford  (Mass.) 
29  N.  E.  582.  We  are  Inclined  to  agree  with 
appellants  that  the  assessment  and  Talna* 
tlon  of  tbe  bank  Bt6ek  waa  fixed  and  final, 
and  the  court,  in  tbe  absence  of  fraud,  could 
not  review  tbe  valuation,  and  tbat  tbe  stock- 
holders were  Just^  liable  for  tbe  tax  so  as- 
sessed; bat  the  llabDIty  of  the  bank  was  sec- 
ondary. While  the  names  of  the  owners  of 
the  shares  of  stock  must  be  aacwtalned,  and 
tbe  stock  assessed  directly  to  tbem,  yet  the 
assessment  Is  In  the  nature  of  a  garnish- 
ment process  agabist  tbe  bank  Itself.  Panl 
V.  McOraw,  3  Wash.  St  29S,  28  Pae.  532. 
Section  23  of  the  revenue  act,  supra,  says: 
"*  *  *  The  corporation  and  the  cfficers 
thereof  shall  have  a  lien  on  alt  the  shares  in 
such  bank  or  ottier  corporation  and  on  all 
the  rights  and  property  of  the  shareholders 
In  the  corporate  property  for  the  payment  ot 
said  taxes;  which  Uea  may  be  fwedosed  by 
a  similar  proceeding  as  under  chattel  mort- 
gages."  Section  22,  supra,  declares:  "If  audi 
tax  Is  not  so  paid,  tbe  said  bank  or  other 
earpwatlon  shall  be  UaUe  for  the  same." 
Here,  before  the  liability  had  attached  or 
any  lien  following  the  same,  the  bank  be- 
came insolvent.  lt»  capital  stock  was  val- 
ueless: In  fact,  destroyed.  Maidfestly  there 
was  nothing  belonging  to  tbe  stockholder 
upon  which  a  lien  could  attach  In  favor  of  the 
bank,  and  the  tax  on  tbe  stock  conld  not  be  col' 
lected  fn»n  the  recover  by  proceedings  In  the 
nature  of  a  garnishment,  as  provided  by  the  rev- 
enue act.  In  the  case  of  Baker  v.  King  Oo. 
(Wash.)  50  Fac.  491,  It  was  held  that  "no  suit 
fw  sudi  tax  con  be  maintidned  against  the  re- 
ceiver of  an  Insolvent  naUonal  bank,  where 
the  pn^erty  represented  1^  the  shares  has 
disappeared,  since  the  receiver  could  not  In 
such  cases  be  reimbursed,  and  the  tax  would 
fall  on  the  assets  of  the  bank,  which  belong 
to  the  creditors;  thereby  indirectly  vlolatli^ 
the  rule  forbidding  a  state  to  tax  the  capital 
stock  of  a  national  bank."  The  reasoning 
In  tbat  case  miplles  to  the  one  under  consid- 
eration now.  and  Is  decisive  upon  the  liabil- 
ity of  the  receiver  for  the  tax  of  18D1. 


2.  The  annllants  also  complain  that  the 
court  erred  In  not  granting  jud^ent  to  them 
for  the  tax  on  tbe  fall  amount  of  money  and 
personal  property  In  the  custody  of  the  re- 
ceiver on  the  1st  days  of  April,  ISK,  and 
iSOd.  As  we  have  seen,  the  court  did  allow 
the  tax  upon  tbe  furniture  and  fixtures  of 
the  bank,  but  nothlntr  further.  Section  8  of 
the  revenue  laws  of  1893,  p.  327,  makes  It  tbe 
duty  of  the  receiver  to  list  all  of  this  prop- 
erty for  ta:ntion,— that  Is,  property  of  6ot- 
poratlons  whose  assets  are  In  the  hands  of 
receivers  shall  be  listed  by  such  receivers  or 
Q]eir  agents;  and  that  he  shall,  under  sec- 
tion 15  of  the  some  ac^  make  out  and  deliv- 
er to  the  assessor,  when  required,  a  state- 
ment, verified  by  his  oath,  of  all  the  personal 
property  in  bis  hands  or  under  his  control, 
and  whicb  by  the  provisions  of  tbe  act  he  Is 
required  to  list  for  taxation.  Here  the  re- 
ceiver bad  no  debts  arising  on  account  of  bis 
trust  that  were  unpaid  at  tbe  times  men- 
tioned, and  hence  there  could  be  no  deduc- 
tion upon  that  account  Taxes  are  an  en- 
forced contribution  upon  persons  and  prop- 
er^ levied  by  authority  of  tbe  state  for  tbe 
support  of  the  government  They  are  not 
"debts,"  in  the  ordinary  sense  of  the  word. 
The  state  may  distrain  and  sell  innperty  for 
the  tax,  if  not  paid  when  demanded,  without 
first  obtaining  a  Judgment,  and,  as  between 
It  and  the  creditors  of  the  person  owing  the 
tax,  Uie  state  is  entitled  to  the  prefer«ice. 
The  claim  of  the  government  for  the  payment 
of  tues  upon  the  citizen  Is  paramount  to  all 
other  claims  and  liens  against  his  property. 
Dunlap  T.  Gallatin  Co.,  Ifi  111.  7;  Jack  v. 
Welennett,  115  HI.  106,  3  N.  E.  445.  This 
court  has  recently  determined,  In  Bank  v. 
Manilng,  61  Fac.  404,  that  money  Is  not  In- 
cluded within  the  constitutional  proviso  as 
credits  from  which  a  deduction  of  debts  can 
be  made,  and  has  also  decided  that  tbe  stock- 
holder In  a  state  bank  Is  entitled  to  have  a 
deduction  of  hJs  Indlvldnol  debts  from  his 
credits,  including  his  bank  stock;  and  the 
same  rule  Is  also  determined  in  the  case  of  a 
stockholder  In  a  national  bank  In  Newport  v. 
Mudgctt  (decided  this  session)  M  Fac.  466. 
There  can  be  no  deduction  allowed,  isoder 
our  revenue  laws,  from  credits  beloi^ng  to 
the  bank.  The  tax  Is  primarily  upon  the 
shares  of  the  capital  stock,  and  such  deduc- 
tions of  debts  from  credits  are  mnde  In  fa- 
vor of  tbe  stockholder.  The  assets  ctf  the 
bank  In  the  custody  of  the  receiver,  under 
the  state  of  facts  disclosed  by  tbe  findings  In 
this  case,  are  a  trust  fund  for  tbe  payment  of 
the  creditors.  They  must  be  finally  distrib- 
uted to  Its  creditors.  It  seems  there  Is  no 
procedure  by  which  the  creditors  can  claim 
a  deduction  of  the  bank's  debts  from  the 
credits  held  by  the  recover,  for  the  assets 
of  the  bank  may  be  viewed  here  merely  as 
credits  in  favor  of  each  of  tbe  bank's  cred- 
itors. Then  such  a  creditor.  If  he  had  a 
right  of  deduction,  would  have  snch  deduc- 
tion made  from  his  individual  credits,  in- 
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eluding  this  credit,  which  Is  hla  claim  to  a 
per  cent,  of  the  proceeds  In  the  final  distri- 
bution of  the  assets  of  the  bauk.  It  would 
be  impracticable,  and  require  further  legis- 
lation, to  allow  such  deductions. 

Our  conclusion  is  that  the  taxes  for  the 
years  1S95-9G,  assessed  against  the  receiver 
upon  all  personal  property  In  his  possession, 
and  all  of  the  assets  of  the  insolvent  bank, 
must  be  paid  by  the  receiver  from  the  as- 
sets now  In  his  possession;  and,  although 
some  question  has  been  raised  by  respondent 
as  to  the  manner  In  which  the  assessment 
was  made,  we  are  content  with  the  view 
which  the  superior  court  took  of  the  assess- 
ments for  those  years,  and  Its  valuation  of 
the  assets  of  the  bank  so  sssessed  to  the  re- 
ceiver. The  appellants  will  recover  the  costs 
of  the  appeaL  The  ju^ment  of  the  superior 
court  Is  therefore  modified  to  conform  to  this 
opinion. 

SCOTT,  C.  J.,  and  ANDERS,  DUNBAR 
and  GORDON,  JJ.,  concur. 


FURNESS  et  al.  t.  STILES  et  al. 
(Supreme  Court  of  Wat^ington.    Dec.  22. 1S97.) 

BXTBSaiON  OF  HOKTGAOK— Co^SIDEKATtON. 

After  the  pay^  of  a  Qotc*  and  mortgage  had 
Rsnigiied  it,  the  malter,  tuning  uiiawnre  of  that 
fact,  agreed  with  the  paycf  to  pay  9  per  cent,  in- 
terest thereon,  in  eoDHiderntion  of  an  extension, 
and  executed  interest  notes  for  (S  per  cent.,  pay- 
iil)le  to  bearer,  and  for  the  balance  executeil  a 
note  and  mortgage  payable  to  the  payee.  The 
oMiers  of  the  original  note  and  mortgage  were 
willing  to  extend  the  same  for  the  (5  per  cent., 
and  received  only  the  notes  for  that  amount. 
Held,  the  note  and  mortgage  for  the  additional  3 
per  cent,  was  without  consideration. 

Appeal  from  superior  court,  Pierce  county; 
J.  U.  Williamson,  Judge. 

In  an  action  by  Rebckah  T.  Furness  and 
another  against  Theodore  L.  Stiles  and  wife 
and  the  Solicitors'  Loan  &  Trust  Company, 
Thomas  De  Witt  Cuj-ler  and  nnother,  assignees 
of  the  trust  comiMiuy,  filed  a  cross  complaint, 
and  appeal  from  a  Judgment  for  defendants 
Stiles  thereon.  Affirmed. 

Tilllnghast  &  Pritchard,  for  appellants. 
Hugh  Farley  and  T.  L,  Stiles,  for  respond- 
ents. 

DUNBAR,  J.  This  is  an  action  to  foredose 
a  mortgage  on  real  estate,  brought  1^  Be- 
bekab  T.  and  lisura  Fuiiiess,  against  the  re- 
spondents and  appellants,  as  defendants.  The 
appellants  filed  a  cross  complaint,  contain- 
ing two  causes  of  action,  the  second  of  which 
set  up  a  second  mortgage  upon  the  premises 
for  the  principal  som  of  f 317.2a  To  this  an- 
swer and  cross  complaint  the  respondents  fil- 
ed an  answer,  to  which  apiwUants  replied; 
and  on  the  Issues  thus  Joined  between  appel- 
lants and  respondents  upon  the  second  cause 
of  action  in  the  cross  complaint  this  contro- 
versy arises.  It  appears  that  the  respondents, 
several  years  ago,  executed  a  mortgage  to 


the  SoIIdton'  Loan  A  Trust  Company,  for 
^,000.  Afterwards  an  agreement  was  entn- 
ed  Into  by  which  the  mortgage  was  to  be 
extended,  subject  to  the  terms  and  conditions 
In  the  promises  of  said  respondents  to  pay  9 
per  cent.  Intemt  on  said  loan.  For  this  inter- 
est they  executed  coupon  Interest  notes,  pay- 
able to  bearer,  due  every  six  months,  for  th& 
amount  of  Intoest,  at  the  rate  of  6  per  cent. 
The  remaining  3  per  cent,  amounting  to  the 
sum  of  $317.20,  they  agreed  to  pay  within  one 
year,  and  executed  said  note  and  mortgage 
of  appellants,  made  payal^  to  the  Solicitors' 
Loan  &  Trust  Company  to  secure  payment 
thereof.  It  Is  contended  the  respondent 
(Theodore  L.  Stiles)  in  this  case  tiiat  he  was 
Imposed  upon  by  the  Solicitors'  Loan  &  Trust 
Company;  that  he  was  not  aware  that  they 
had  sold  the  original  mortgage  to  the  plain - 
ttffs  In  this  case,  nor  that  they  were  acting 
as  agents  of  the  plaintiffs,  but  was  led  to  be- 
lieve that  he  was  dealing  with  the  original 
owners  of  the  nutrtgage,  whereas  in  fAct  the 
owners  of  the  mort^ige,  to  wit,  the  plalntUTs, 
were  willing  to  extend,  and  did  extend,  the 
mortgage  for  the  consideration  of  6  per  cent.; 
that  the  3  per  cent,  additional,  which  la 
represented  by  the  second  mortgage  for  (317.- 
20.  was  obtained  by  the  appellants  through  a 
mlsrepresentatlmi;  and  that  there  was  no 
consideration  for  such  note  and  mortgage; 
and  that  it  Is  theref<H«  void.  This  view  of 
the  case  was  taken  by  the  lower  court,  and 
the  respondent  was  discharged  from  this  ob- 
ligation. 

The  twelfth  finding  of  fact,  which  Is  ob- 
jected to  by  the  appellants,  Is  as  follows: 
"The  court  further  finds  that  the  Solicitors' 
Loan  and  Trust  Company  paid  no  considera- 
tion to  said  defendants  Stiles,  or  either  of 
them,  for  said  promissory  note  for  9317.20. 
and  said  mortgage  to  secure  the  same,  and 
that  sold  note  and  mortgage  were  executed 
and  delivered  by  said  defendants  Stiles  with- 
out any  consideration,  and  under  a  mistake 
of  fact,  to  wit,  under  the  belief  that  the  said 
Solicitors'  Loan  and  Trust  Company  was  the 
owner  and  bolder  of  said  principal  note  and 
mortgage  for  M,000,  and  without  any  knowl- 
edge or  information  that  the  same  had  been 
assigned  and  delivered  to,  and  was  owned 
1^,  the  plaintiffs  hemln."  The  aiqpellants 
hare  excepted  to  this  flndli^,  and  challenge 
Its  correctness  In  their  brief  and  their  aigu- 
ment  in  this  case.  But  an  examination  of  the 
record  convinces  us  that  the  court  was  Jus- 
tified In  making  this  finding,  and  that  the 
conclusions  of  law  It^ically  and  l^irally  fol- 
lowed the  findings  of  fact.  The  representa- 
tion made  to  the  respondent  was  that  9  per 
cent,  was  the  lowest  rate  at  which  the  loan 
could  be  extended,  when  as  a  matter  of  fact 
the  owners  of  the  note  and  mortgage  were 
willing  to  extend  the  same  for  6  per  cent,  in- 
terest, and  did  extend  the  same  on  the  basis 
of  that  rate  of  Interest,  for  that  was  all  the 
owners  of  the  note  got,  It  being  conceded 
that  the  note  which  represented  the  other  Z- 
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per  cent,  was  the  property  of  the  appellants. 
When  the  six  notes  which  represented  the  6 
per  cent,  interest  were  turned  over  to  the 
plaintiffs,  and  they  accepted  them,  Hhen  the 
contract  for  an  extension  was  complete;  and 
the  note  for  $817.20  did  not  figure  In  that 
transaction,  and  in  no  way  led  plaintiffs  to 
the  ratification  of  the  contract.  The  appel- 
lants here  were  purely  and  simply  acting  as 
agents  for  the  plaintiffs,  and,  under  the  rep- 
resentations that  they  made,  they  must  look 
to  the  plaintiffs  for  their  pay  for  services 
rendered,  and  not  to  the  respondent,  who 
thought  he  was  dealing  with  the  principal, 
and  not  with  the  agent.  To  our  minds  it  is 
plain  that  there  was  no  real  consideration  for 
the  second  mortgage.  The  Judgment  is  af- 
firmed. 

SCOTT,  C.  J.,  and  ANDERS,  GORDON,  and 
BEAVIS,  JJ.,  concur. 


YAKIMA  WATER.  LIGHT  &  PO^'ER  CO. 

et  a!.  T.  HATHAWAY  et  al. 
(Snpreme  Court  of  Wsshmglon.   Dec.  21,  1897.) 

Appbal— Execution  of  Bond — Noticb  or  Appeal 
— Co3iDVHXATio>r  Pbooebdimos— Dak- 
AOBs— RtoBT  to  Award. 

1.  The  mention  nf  the  names  of  the  sureties  in 
the  bocly  of  the  bond,  and  their  subscription  to 
the  justification,  is  sufficient  execution  by  them 
of  an  nppral  bond. 

2.  Questions  poiag  to  the  snfflciency  of  an  ap- 
peal bond  shoidd  first  be  raised  in  the  court 
from  which  the  appeal  is  taken. 

3.  Where  a  notice  of  appeal,  which  contains 
an  ackuoA'ledgmeut  of  service,  is  filed  on  the 
same  day  that  the  ackunwledgraent  of  service 
appears  to  have  been  made,  it  will  be  preiiamed 
that  the  service  was  made  before  the  notice  was 
filed. 

4.  A  statement  of  facts  made  by  all  partica  in- 
terested, in  the  superior  court,  with  a  stipulation 
waiving  formal  pleadings,  constitutes  a  record  up- 
on which  the  court,  on  appeal,  will  consider  the 

cause. 

5.  Under  2  Hill's  Code,  S  653,  declaring  that, 
in  proceedings  to  appropriate  a  right  of  way, 
the  judge  shall  enter  a  judgment  of  appropriation, 
thereby  T(>sting  the  legal  title  in  the  corporation 
seeking  to  appropriate  for  corporate  purposes, 
money  awarded  upon  the  taking  is  not  for  any 
trespass  that  the  corporation  may  liave  done  on 
the  land,  but  "for  the  taking  or  injuriously  af- 
fecting the  land." 

6.  Where  land  haa  been  appropriated  for  a 
right  of  way,  a  mortgagee  is  entitled  to  such  pro- 
portion of  the  award  as  the  land  appropriated 
bears  to  the  whole  tract  mortgaged. 

7.  Where  land  has  tieeu  appropriated  for  a 
right  of  way,  a  nrior  judgment  creditor  of  the 
owner  of  the  land  has  a  lien  on  the  money  award- 
ed superior  to  that  of  an  assignee  of  the  judg- 
ment of  award. 

Appeal  from  superior  court,  Yakima  coun- 
ty; John  B.  Davidson,  Judge. 

Action  of  condemnation  by  the  Yakima 
Water,  Light  &  Power  Company  against  J. 
H.  Hathaway  and  others.  Plaintiff  paid 
the  money  awarded  in  the  condemnation 
proceedings  into  court,  which  entered  Judg- 
ment awarding  the  fund  to  John  J.  Rudkin. 
Plaintiff  and  the  Yakima  National  Bank  and 
another  defendant  appeal.  ReTersed. 


Bogle  &  Rigg,  for  appellant  Yakima  Sat. 
Bajik.  Whitson  &  Parker,  for  appellants 
Katherlne  Hoffman  and  Yakima  Water, 
Light  &  Power  Co.  Frank  H.  Rudkin  and 
W.  L.  Jonea.  for  respondentB  Hathavar  and 
Rudkin. 

iREAVIS,  J.  This  cause  Involves  a  con- 
troversy between  respondent  Rudkin  and  ap- 
pellants the  Yakima  National  Bank  and 
Hoffman  over  the  distribution  of  a  fund  in 
the  custody  of  the  superior  court  of  Yakima 
county.  The  fund  was  paid  Into  court  by 
appellant  the  Yakima  Water,  Light  &  Pow- 
er Company,  pursuant  to  a  decree  of  appro- 
priation of  right  of  way  for  a  canal  con- 
veying water  to  the  town  of  North  Yakima. 
The  right  of  way  so  appropriated  was 
through  the  premises  of  respondeut  Hatha- 
way. In  l^K)  the  apppellant  corporation, 
by  parol  license,  entered  upon  the  premises 
of  Hathaway,  and  constructed  Its  canal  for 
carrying  waste  water  after  the  same  had 
been  used  to  supply  the  city  and  its  inhabit- 
ants with  water  and  electric  lights,  and  for 
mechanical  purposes,  and  such  canal  has 
been  used  ever  since  for  the  same  purposes. 
In  September,  18W,  Hathaway  executed  a 
mortgage  on  a  portion  of  the  premises 
through  which  the  canal  was  constructed, 
to  the  appellant  Hoffman.  In  February, 
1895,  Hathaway  commenced  an  action  In 
the  superior  court  of  Yakima  county  against 
the  appellant  corporation,  alleging  that  he 
was  the  owner  In  fee  of  the  premises 
through  which  the  canal  was  constructed, 
and  that  appellant  corporation  had  procured 
no  right  of  way  from  him  through  such 
premises,  and  praying  that  a  perpetual  In- 
junction issue  against  the  operation  of  such 
canal  by  appellant  corporation,  and  that 
such  corporation  be  enjoined  from  entering 
upon  such  premises  for  any  purposes  there- 
after. On  the  trial  of  the  cause,  judgment 
was  entered  in  favor  of  Hathaway,— that 
unless  the  appellant  corporation,  within  30 
days,  should  commence  proper  condemna- 
tion proceedings  to  appropriate  the  right  of 
way  for  its  canal.  It  should  be  restrained 
and  enjoined  thereafter  from  any  claim  to 
such  canal,  or  the  further  operation  thereof. 
The  cause  was  appealed  to  this  court,  and 
afflrraed.  In  Hathaway  v.  Power  Co.,  14 
Wash.  469,  44  Pac.  806.  The  appellant  cor- 
poration thereafter  commenced  cond-.'-mna- 
tlon  proceedings,  which  constitute  the  pres- 
ent cause;  and  on  the  28th  day  of  May,  1807, 
judgment  of  condemnation,  under  the  stat- 
ute, was  entered  upon  verdict  of  the  Jury  In 
favor  of  Hathaway  for  ?42.5,  which  amount 
was  paid  by  appellant  corporation  into  court. 
On  the  5th  of  April,  1897,  appellant  Hoff- 
man became  the  purchaser  of  the  premises 
covered  by  her  mortgage,  under  decree  of 
foreclosure,  and  no  redemption  has  since 
been  made  of  said  premises.  On  the  19th 
of  April,  1807,  judgment  was  rendered  In 
said  court  in  favor  of  appellant  the  Yakima 
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National  Bank  against  Hathaway  for  the 
sum  of  91|200;  and  on  the  20tb  of  AprU  fol- 
lowing, In  the  same  cause,  a  garnishment 
was  served  upon  the  appellant  corporation, 
as  plalntlCC  In  this  cause,  seeking  to  subject 
the  amount  due  Hathaway  for  the  right  of 
way  to  the  satisfaction  of  the  bank's  Judg- 
ment And  again,  on  ttie  28th  of  May, 
after  Judgment  had  been  entered,  and  be- 
fore the  money  had  been  paid  Into  court,  a 
garnishment  was  served  upon  the  appel- 
lant corporation;  and,  after  the  money  had 
been  paid  Into  court,  garnishment  was  serv- 
ed upon  the  clerk,  to  subject  the  funds  to 
the  satisfaction  of  the  bank's  Judgment 
On  the  19th  of  April,  1897,  Hathaway  as- 
signed all  his  right,  title,  and  interest  in  the 
claim  and  any  Judgment  that  might  be  ren- 
dered in  this  cause  to  respondent  Rudkin. 
The  assignment  was  not  acknowledged,  or 
filed  In  the  clerk's  office,  or  docketed  or 
minuted  on  the  execution  docket,  and  no  no- 
tice was  given  by  the  assignee  to  any  of  the 
parties  in  interest.  After  the  payment  of 
the  funds  Into  court,  appellant  Holfman 
filed  her  petition,  claiming,  by  virtue  of  her 
mortgage,  a  portion  of  the  fund;  and  the 
appellant  bank  petitioned,  claiming  the 
whole  of  the  fund  by  virtue  of  Its  garnish- 
ments, or  claiming  a  portion  of  the  fund  by 
virtue  of  the  lien  of  its  Judgment  against 
Hathaway;  and  respondent  Bndkln  claim- 
ed the  whole  of  the  fund  by  virtue  of  the  as- 
signment from  Hathaway  to  him.  A  state- 
ment of  facts  was  made  up  by  all  parties  In- 
terested, In  the  superior  court,  and  It  was 
also  stipulated  that  the  issues  and  claims  by 
the  respective  parties  should  be  deemed  to 
have  been  made  up.  The  foregoing  facts 
are  from  such  statement  The  superior 
court,  upon  such  statement  of  facts  and 
claims  of  the  respective  parties,  entered 
Judgment  awarding  the  whole  of  the  fund 
in  court  to  respondent  Rudkin.  From  such 
Judgment  the  Yakima  National  Bank  and 
Hoffman  and  the  appellant  corporation  have 
appealed. 

1.  Several  objections  are  made  to  the  ap- 
peal by  respondents  Rudlilii  and  Hathaway. 
One  is  to  the  bond  on  appeal.  We  think 
the  mention  of  the  names  of  the  sureties  in 
the  body  of  the  bond,  and  their  subscrip- 
tion to  the  justlflcatlon,  is  sutticlont  execu- 
tion by  Ihem  of  the  bond;  and,  further, 
qnestious  going  to  the  sufllriency  of  the  ap- 
peal bond  should  Hrst  be  raised  in  the  supe- 
rior court  The  only  persons  interested  lu 
this  fund  or  In  this  proceeding  are  appel- 
lants the  Yukliua  National  B&nk  and  Uoft- 
niau,  and  respondent  Kudkln.  Api>ellant8 
HoITnian  and  the  banlt  gave  notices  of  ap- 
peal, upon  which  there  is  an  acltnowlcdKment 
of  service  by  all  the  other  parties  to  the  ac- 
tion. This  acltuowledgnient  of  service  ap- 
pears on  the  same  day  as  the  flling  of  the 
notice  of  ai>peal.  The  presmnptlon  is  that 
the  servU-e  was  made  hefore  the  fllirg  of 
the  notice.    The  objection  to  the  consider- 


ation of  the  cause  upon  the  record  as  made 
up  Is  zu>t  well  taken.  The  statement  of 
facts  before  the  superior  court,  with  a  stipu- 
lation waiving  formal  pleadings,  was  suffi- 
cient. The  claims  of  the  respective  parties 
to  the  funds  In  court  were  clearly  before  the 
court,  together  with  all  the  facts  on  which 
such  claims  were  based,  and  Judgment  was 
entered  regularly  upon  them. 

2.  The  canal  was  constructed  through 
Hathaway's  premises  In  the  year  1880,  by 
consent  of  Hathaway.  Until  the  revocation 
of  the  license  to  the  appellant  corporation  in 
1895  by  Hathaway's  demand  for  a  cessation 
of  Its  operation,  the  appellant  corporation 
was  not  a  trespasser.  It  was  only  after  the 
revocation  of  the  parol  license  that  It  be- 
came such  trespasser,  and  liable  to  damages; 
but  the  action  commenced  by  Hathaway 
was  not  for  damages  for  prior  acts  of  tres- 
pass, but  to  put  the  appellant  corporation  oflF 
his  premises  after  he  had  revoked  Its  license 
there.  In  that  action  the  court,  finding  that 
appellant  corporation  had  power  to  con- 
demn the  right  of  way,  stayed  the  injuno 
tion  to  allow  the  exercise  of  condemnation. 
The  result  of  such  condemnation  was  a  de- 
cree of  appropriation  of  Hathaway's  inter- 
est in  the  land,  and  of  the  Interest  of  ail 
Incumbrances  vpon  the  land,  and  all  per- 
sons interested  therein.  Section  GIO.  2  Hill's 
Code,  prescribes  that  notice  of  condemna- 
tion of  the  premises  sought  to  be  appropri- 
ated shall  be  served  on  each  and  every  per- 
son named  therein  as  owner,  incumbrancer, 
or  tenant,  or  otherwise  Interested  therein. 
Hectlon  (>Q2  directs  the  Jury  to  make  a  sepa- 
rate assessment  of  damages,  to  be  paid  to 
the  owner,  tenants,  and  Incumbrancers,  and 
others  Interested,  for  taking  or  injuriously 
affecting  the  premises.  Section  655  pro- 
vides that  any  person,  etc.,  claiming  to  be 
entitled  to  any  money  paid  Into  court,  may 
apply  to  the  court  therefor,  and  upon  fur- 
nishing evidence,  satlsfactoiy  to  the  court, 
that  he  is  entitled  to  the  same,  the  court 
shall  make  an  order  directing  the  payment, 
etc.  The  appellant  Hoffman  became  a  par- 
ty to  the  condemnation  proceedings,  and  the 
appellant  bank  became  an  Incumbrancer 
while  such  proceedings  were  pending,  and 
before  Judgment.  It  is  Insisted  for  respond- 
ent Rudkin  that  Hathaway  could  assign 
damages  arising  from  a  trespass  either  be- 
fore or  after  Judgment  and  this  is  the  test 
of  the  rights  of  the  resiwctive  parties  In 
tliis  couti-oversy.  The  contention  that  such 
damages  may  he  assigned  is  undoubtedly 
correct,  but.  if  the  decree  of  ni»propriation 
in  the  con  lie  iii  nation  proceedings  was  of  an 
interest  In  tiie  land  over  which  the  right 
of  way  ran,  then  the  damages  for  taking  or 
injndously  affecting  Ilathawaj-'s  laud  was 
lor  an  interest  in  the  realty.  Our  statute 
governing  the  appropriation  for  rights  of 
way  is  broader  than  most  of  the  state  stat- 
utes. Section  2  Hill's  Code,  declares 
the  Judge  shall  enter  a  Judgment  or  decree 
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«f  appropriation  of  the  land,  real  estate, 
premises,  right  of  way,  or  other  property 
Moo^t  to  be  appropriated,  thereby  vesting 
the  legal  title  to  the  same  In  the  corpora- 
tion seeking  to  appropriate  for  corporate 
purposa;  and,  while  It  Is  not  necessary  to 
constrne  thU  statute  as  meaning  literally 
the  absolute  appn^rlatlon  of  the  fee,  we  are 
satisfied  that  the  appropriation  Is  of  a  snb* 
Btantlal  Interest  In  the  laud.  The  money 
awarded  upon  the  taking  Is  not  for  the  tree- 
pass  upon  the  laud,  but  **for  the  taking  or 
Injuriously  affecting  the  land'*;  such  taking 
being  completed,  at  any  rate,  for  all  corpo* 
rate  purposes.  In  this  case  the  money  In 
court  stands  for  and  represents  the  prett> 
Isee  affected  the  right  of  way.  The  ap- 
pellant Hoffman  by  virtue  of  a  mortgage  la 
entitled  to  auch  proportion  of  this  fund  as 
represents  the  pordon  of  laud  affected, 
which  was  lududed  lu  her  mortgage.  The 
appellant  bank,  having  become  an  Incum- 
brancer  prior  to  the  Ju<]gment,l8entltledt  ui^ 
on  the  apidlcatJon  made  by  It  to  the  court, 
to  the  remainder  of  the  fund,  after  the  pay- 
ment to  the  appellant  Hoffman.  This  view 
of  the  ease  makes  It  uunecessary  to  discusa 
the  other  questlona  raised  upon  the  argn- 
ment,  relating  to  the  gamlshmait  attempt- 
ed to  be  made  hy  the  appellant  bank,  and 
mlao  the  effect  of  failure  to  minute  or  flle 
the  assignment  held  by  respondent  Rudkln. 
The  judgment  of  the  superior  court  la  re- 
versed, and  further  proceedlnga  directed  In 
conformity  to  this  decision. 

SCOTT,  0.  J.»  and  and  DVN- 

BARf  JJ.,  concur. 


(18  Wash.  387) 

DENTON  T.  MERCHANTS'  NAT.  BANK  OF 
SEATTLE. 
Id  re  BAKER. 
iSuprame  Oourt  of  WaBhiDgtoo.  Dec.  22, 1807.) 

JoDOMBSTa— Vacation— DiLTOKHCE. 
Where  the  receiver  ot  a  bank  had  rejected  a 
claim,  and,  after  the  claim  bad  beeo  put  in  judg- 
ment, refused  to  allonr  the  jodgment  as  a  claim 
uaiDflt  the  bank,  his  application,  filed  more  than 
15  months  after  judgment  bad  been  reodpred,  to 
have  same  set  ftside,  and  to  be  permitted  to 
come  In  and  answer,  will  be  denied,  since  tie  haa 
not  ahown  inch  diligence  as  will  entitle  him  to  re- 
Uef  under  2  Hiil's  Code,  S  221,  providine  that  the 
court  maj'.  upon  affidavit  showing  good  cause 
therefor,  relieve  a  party  from  a  judgment  taken 
against  him  throu^di  his  mistake,  inadTerteoce, 
ROrpriie.  or  excusable  neglect 

Appeal  from  superior  court.  King  county; 
B.  D.  Benson,  Judge. 

Application  by  Charles  H.  Baker,  as  receiv- 
er of  the  Merchants'  National  Bank  of  Seat- 
tle, to  vacate  a  judgment  rendered  in  an  ac- 
tion by  David  B.  Denton  against  the  Mer- 
chants' National  Bank  vt  Seattle.  From  an 
order  denying  the  api^catlon,  petltltmer  ap- 
peals. Affirmed, 

Stratton,  I«wls  &,  Powell,  for  appellant 
Bausman,  Kelleher  &  Emory,  fbr  reepondent. 


RBAVIS,  7.  On  tbe  Tth  of  NoTember, 
plaintiff  (hott  leapondenQ  cMumenced 
an  action  i^tluat  the  defen^nt^  the  iiat' 
dianta*  National  Baitt  of  Seattle,  and  regiH 
larly  served  the  defendant  with  summons. 
Snmmona  and  complaint  were  not  filed  unta 
the  SOth  of  November  followhig,  and  Judg- 
ment by  default  was  taken  agataut  the  bank. 
Defendant  bank  on  the  20 th  of  May  preced- 
ing was  Insolvent;  and  suspended  payment; 
and  on  the  6th  ol  July  following  Its  snqwn- 
slon  Ohailss  H.  Baker  was  dniy  appointed 
reodyw  by  the  comptroller  of  the  treasury, 
and  has  ever  shica  been  such  recelvw.  Tlw 
cause  of  action  was  upon  a  contract  made 
some  two  years  prior  to  the  .bank's  Insol- 
vency. The  demand  was  presented  to  the 
receiver,  and  rejected  by  him.  fatfoza  snK 
was  commenced  against  the  bank.  It  seems 
that  Mackintosh,  the  assignor  of  the  plaln- 
tlfl^  loaned  cwtaln  securities  to  the  bank; 
the  bank  agreeing  to  return  them  by  ttie  IM 
of  January  following,  or  to  pay  Macklntoidk 
their  faoe  valne,  $25,000,  with  Intezast  Th* 
bairic  received  the  securities,  and  used  them 
In  New  York.  City  as  collateral  for  the  bmeflt 
of  Its  depositors;  and  the  contract  remained 
undisturbed  and  In  full  force  froa  Its  dato 
to  the  Ineolvency  of  the  bank,  two  years 
later.  The  receiver  had  full  faiowledge  of 
this  contract  before  It  was  pnt  In  judgment, 
but  did  nothing  with  reference  to  It  Be 
took  no  steps  to  have  It  set  aside,  and  mad* 
no  offer  to  return  the  securities  to  Mackin^ 
tosh,  but  did  reject  the  donand  of  idalntlff, 
the  assignee  of  Mackintosh,  to  pay  for  tha 
securities  under  the  contract  After  judg- 
ment waa  rendered  in  thia  cause.  It  was  pre- 
sented to  Baker,  the  receiver,  with  a  demand 
that  it  be  received  as  a  claim  against  the 
bank,  and  share,  as  other  audited  and  re- 
ceived claims.  In  the  proceeds  of  the  assets 
In  the  possession  of  the  receiver.  The  re- 
ceiver again  rejected  the  claim.  The  re- 
ceiver. Baker,  also  has  an  action  pending  in 
the  circuit  court  of  the  United  Statea  for  this 
district  to  vacate  and  set  aside  the  Judgment 
of  the  superior  court  In  this  cause.  On  the 
lOtb  of  March,  1897,  he  applied  to  the  su- 
perior court  to  vacate  and  set  aside  the  Judg- 
ment altered  In  this  case  on  the  SOth  day 
of  Novemt>er,  1895,  and  to  permit  him  to  tile 
an  answer  and  defend  as  such  receiver.  In 
an  affidavit  ffied  by  himself,  he  seta  forth, 
substantially,  that  the  Becuritlee  under  the 
contract  between  the  bank  and  Mackintosh 
were  worthless;  and  that  Mackintosh  was  a 
atocliholder  In  the  twnk,  and  president  there- 
of; that  at  a  meeting  of  the  directors  of  the 
bank  the  cashier  was  authorized  to  deliver 
to  Mackintosh  proper  vouchers  for  the  secu- 
rities, acknowledging  the  bank's  Indebtedness 
to  Mackintosh  for  the  value  thereof,  which 
Indebtedness  was  to  be  retired  by  the  return 
of  the  securities  on  or  before  January  1, 
1894.  The  cloJm  which  Mackintosh  filed 
with  the  receiver  before  the  commencement 
of  this  suit  waa  for  f29,2S0,  on  account  of 
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the  securlUes  recelred  by  the  bank.  The  af- 
fidavit chaises  collusion  between  the  cashier 
of  the  bank  and  Macklntoeh,  in  that  the 
cashier  did  not  make  known  the  service  of 
summons  upon  the  bank  to  the  receiver, 
Baker,  and  sets  up  that  many  facts  set  forth 
in  the  complaint  of  plaintiff  were  untrue. 

In  April.  1896,  the  plaintiff  In  this  cause 
brought  suit  upon  the  Judgment  In  the  Unit- 
ed States  court.  The  cause  was  finally  de- 
termined in  the  circuit  court  of  appeals. 
Denton  v.  Baker,  24  C.  O.  A.  476,  79  Fed. 
189.  The  recaiver.  Baker,  having  waited 
over  a  year  and  three  months,  made  his  ap- 
plication to  the  superior  court  to  vacate  and 
set  aside  the  Judgment  entered  In  this  cause. 
The  only  grounds  upon  which  the  receiver 
could  at  so  late  a  date  make  this  motion  are 
stated  in  section  221,  2  Hill's  Code:  "The 
court  may  •  •  •,  upon  affidavit  showing 
good  cause  therefor,  after  notice  to  the  ad- 
verse party  •  *  •  upon  such  terms  as 
may  be  Just,  and  upon  payment  of  costs,  re- 
lieve a  party,  or  his  legal  representatives, 
from  a  Judgment  •  *  *  taken  against  him 
through  his  mistake.  Inadvertence,  surprise, 
or  excusable  n^ect"  While  the  receiver  of 
the  national  bank  la  a  proper  party  in  a  suit 
a^nst  the  Insolvent  bank,  he  is  not  a  neces- 
sary party.  The  circuit  court  of  appeals,  in 
Denton  v.  Baker,  supra,  observes;  "It  Is  not 
denied  that  the  state  court  of  King  county. 
Wash.,  where  the  corporation  was  located, 
and  where  the  contract  relied  on  by  the  com- 
plainant was  made,  was  a  court  of  compe- 
tent Jnrtsdiction  for  the  adjudication  of  the 
rights  of  the  parties  to  the  contract  which 
forms  the  basis  of  the  complainant's  suit, 
had  there  been  no  Insolvoicy  [woeeedlngs. 
It  follows  that  it  was  a  court  of  competent 
Jarisdlctlon  for  the  adjudication  of  the  com- 
plainant's claim;  the  bank  having  become 
insolvent,  and  the  receiver  of  its  assets  hav- 
ing rejected  the  claim.  Undoubtedly,  the  re- 
ceiver would  have  been  entitled  to  have  de- 
fended that  suit  In  the  name  of  the  bank, 
or  In  bis  own,  and  would  have  been  permltt-Hl 
by  the  court,  upon  a  seasonable  application, 
to  have  contested  the  validity  of  that  Jud^- 
menL"  The  supreme  court  of  the  United 
States,  in  Bank  of  Bethel  v.  Pahquioque 
Bank,  14  Wall.  383,  said:  "Claims  proved  to 
the  satisfaction  of  the  comptroller  are  to  be 
included  In  the  list,  and  he  is  also  to  Include 
in  the  list  all  claims  adjudicated  m  a  court  of 
competent  Jurisdiction,  which  shows  conclu- 
sively that  claims  dlBallowed  by  the  comp- 
troller may  be  prosecuted  In  a  court  having 
jurisdiction  in  siich  cases."  The  mistake.  In- 
advertence, surprise,  or  Htcusabie  neglect 
mentioned  In  section  221  of  the  Code,  supra, 
all  relate  to  facts  which  were  unknown  to 
the  moving  party  prior  to  the  time  of  the 
entry  of  the  Judgment,  or  misunderstood  by 
such  party.  The  receiver  was  charged  with 
knowledge  of  plaintiff's  claim  against  the  In- 
solvent bank,  and  that  plaintiff  might  sue 
upon  It  In  the  superior  court,  and  obtain 


Judgment  therein;  and  whether  fae  knew  of 
the  actual  pendency  of  the  action  would,  un- 
der all  the  facta  disclosed  In  this  record,  be 
Immaterial.  A  seasonable  application  to  that 
court  after  the  entry  of  Judgment  would  pre- 
sent an  entirely  different  proposition.  While 
cases  may  be  found  where  long  delays  have 
been  excused  in  the  moving  party  In  making 
an  application  to  vacate  a  Judgment,  no  case 
has  been  called  to  our  attention  where  the 
facts  are  similar  to  those  in  the  case  imder 
consideration.  We  do  not  discover  any  ex- 
cusable neglect  In  the  receiver  in  making  this 
application.  On  the  contrary,  a  fair  Infer- 
ence from  all  his  acts  in  relation  to  the  Judg- 
ment entered  is  that  he  had  deliberately  de- 
termined not  to  make  such  an  application  or 
to  appear  In  the  superior  court,  and  after- 
wards changed  his  intention  when  the  mo- 
tion to  vacate  was  made.  We  think,  from 
the  record  presented  here,  that  the  order  of 
the  superior  court  denying  the  application  to 
vacate  the  Judgment  was  correct,  and  It  is 
alllrmed. 

SCOTT,  C.  J.,  and  DUKBAR,  ANDEKS, 
and  UORDON,  Jj.,  concur. 


In  re  DAT. 
THOMPSON  V.  SINES  et  al. 
(Supreme  Court  of  Washington.  Dec.  21,  1897.> 
Ahpeai. — Notice — Slff'Ciency  —  Prssumitid.vs — 

WaIVBR— ASSIONMESTS  FOR  ChEDITOKS— COSTP. 

1.  Where  the  record  shows  that  the  onil  notice 
of  appenl  wbh  given,  in  open  court,  on  the  day  of 
the  judgment,  it  will  be  presumed  that  It  was 
given  at  the  time  of  the  Judgment. 

2.  The  oral  notice,  "H.  G.,  by  his  attorney.  J., 
Kh-OB  notice  of  appeal  in  open  court  from  the  final 
judffnu'iit  and  order  thia  uiiy  made  in  the  above- 
ciilitled  cuUBe,  and  also  gives  notice  that  he  will 
apjical  from  the  order  entered  February  24tb." 
etc..  designates  the  orders  from  which  appeal  is 
taken  with  sutHcient  certainty. 

3.  The  fact  that  an  order  of  distribution  has 
been  comp!icd  with  is  no  reason  for  dinnisHiBg 
an  ap[>cal  from  such  order. 

4.  The  acceptance  of  the  portion  allotted  in  in 
order  of  distribution  will  not  operate  as  a  waiver 
of  the  right  of  appeal  from  such  order. 

5.  Under  Laws  1893,  p.  120.  §  1,  which  pro- 
vides that  an  appeal  from  a  final  judgment  snail 
also  bring  up  for  review  an  order  made  in  the 
same  action,  either  before  or  after  judgment, 
where  tlie  record  shows  such  order  sulHciently 
for  review,  a  notice  which,  in  addition  to  appeal- 
ing from  the  final  judgment,  says,  "And  also 
gives  notice  that  he  will  appeal  from  the  order 
entered  February  24tb,"  is  a  sufflcient  notice  of 
appeal  from  auch  order. 

u.  Where  an  assignment  is  made  for  the  ben- 
efit of  creditors,  the  assignee  and  his  attorney 
arc  entitled  to  compensation  out  ol  the  proceeds 
of  the  property,  before  the  holder  of  a  valid  mort- 
gnsre  thereon,  altliough  the  mortRBfree  had  made 
a  demand  on  the  assignee  for  the  goods  before 
the  rigHt  to  suc-li  com[>enaatiou  had  accrued. 

7.  Where  creditors  of  an  assigning  dotitor  at- 
tack llie  validity  of  a  mortgaRo  on  part  of  the 
property-  in  the  hands  of  the  assignee,  and  fall  to 
maintain  their  contention,  it  Is  error  to  diarge 
the  costs  of  such  attack  on  the  property  covered 
by  the  mortgage. 

Appeal  from  superior  court,  Pierce  coun- 
ty; W.  H.  H.  Kean,  Judge. 
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In  the  matter  of  the  assignment  of  H.  H. 
Day,  Insolvent,  In  vhlcb  B.  B.  Sines  was 
elected  assignee,  a  judgment  and  order  for 
distiibntlon  were  made,  from  which,  and 
from  an  order  In  rriatlon  to  costs,  H.  Q. 
Thompson  appeals.    Reversed  In  part. 

Johnson  NIckeus,  for  appellant  Murray 
ic  Christian  and  Basterday  ft  liiasterday,  for 
respondents. 

GO^DOX,  7.  The  appeal  In  this  caae  Is 
from  a  judgment  and  order  of  distribution, 
and  appellant  seeks  the  review  of  Tarions  In- 
termediate orders  made  In  the  course  of  the 
assignment  proceedings.  A  motion  to  dis- 
miss has  been  made  npon  various  grounds. 
The  first  Is  that  it  does  not  appear  from  the 
record  that  the  notice  of  appeal,  which  was 
oral,  was  given  at  the  time  the  judgment  or 
order  was  rendered  or  made.  The  notice, 
as  shown  by  the  Journal  entry,  is  as  follows: 
"H.  Q.  Thompson,  by  her  counsel,  JcAmson 
Nickeua.  Esq..  gives  notice  of  appeal  In  open 
court  from  the  final  judgment  and  order 
this  day  made  In  the  above-entitled  cause, 
and  also  gives  notice  that  she  will  appeal 
from  the  order  entered  February  24th,"  etc. 
It  appears  from  the  record  that  the  Judg- 
ment was  entered  on  that  day,  and,  It  fur- 
ther appearing  that  the  notice  was  given 
In  open  court,  it  must  be  presumed  that  It 
was  given  at  the  time  the  judgment  was 
rendered.  It  cannot  be  presumed  that  the 
court  would  have  permitted  the  entry  of  the 
notice  at  any  other  time,  or  that  the  clerk 
entered  the  notice  without  the  direction  of 
the  court. 

The  second  ground  of  motion  Is  that  It 
cannot  be  ascertained  from  the  notice  what 
the  appeal  is  sought  to  be  taken  from.  We 
think  the  notice  designates  with  reasonable 
<'ertainty  from  what  orders  the  appeal  Is 
taken,  and,  if  It  does  that,  It  Is  sutHclent, 
under  the  statute.  Laws  1898.  p.  121.  c.  61, 
I  4. 

It  Is  further  urged  that  there  Is  no  longer 
any  controversy  between  the  parties.  It 
appears  from  the  record  that  the  distribu- 
tion ordered  has  In  fact  been  made.  This, 
of  Itself,  we  think,  afTords  no  sufficient  rea- 
son for  dismissing  the  appeal.  The  appel- 
lant preserved  proper  exceptions  to  the  rul- 
ings complained  of.  and  perfected  an  appeal, 
within  the  time  allowed  by  law,  by  giving 
notice  and  bond  for  costs,  and  the  giving  of 
a  bond  to  stay  the  Judgment  and  order  was 
not  a  condition  upon  which  her  right  to  ap- 
peal depended.  It  Is  also  urged  that,  by 
accepting  a  sum  which  was  by  tlie  order  ap- 
pealed from  directed  to  be  paid  to  the  ap- 
pellant, the  appellant  thereby  waived  a  right 
to  appeal.  Disposing  of  a  similar  question 
In  Hlnchman  v.  Railway  Co.,  14  Wash.  340, 
44  Pac.  867.  we  said:  •  *  It  is  appar- 
ent that  the  appellant  Is  entitled,  In  any 
event,  to  all  that  he  received,  no  matter 
what  disposition  is  made  of  the  case."  The 


ruling  In  that  case  is  decisive  of  the  ques- 
tion raised  here,  and  npcm  the  authority  of 
It  this  branch  of  respondents'  motion  mast 
be  denied. 

Lastly,  It  Is  urged  that  the  appeal  herein  ii« 
not  from  any  order  which  was  prejudicial  to 
the  appellant  It  l8  urged  that  the  lan- 
guage of  the  notice,  viz.  "that  he  will  ap- 
peal from  the  order  entered  February  24. 
1S87,  fixing  the  amount  to  be  paid  tlie  at- 
tom^s  and  other  costs  In  the  proceeding," 
does  not  constitute  a  gtxid  notice  of  appeal, 
and  that  "to  take  an  appeal,"  a  party  must 
give  notice  that  he  does,  not  that  be  will,  ap- 
pcaL  It  Is  manifest  that  ^xy  the  notice  In  this 
cane  appellant  sought  to  bring  herself  within 
the  provisions  of  section  1  of  the  act  of  1893 
(Laws  1S03,  p.  120),  which,  in  substance, 
provides  that  an  appeal  from  any  final  judg- 
ment shall  also  bring  up  for  review  any  or- 
der made  In  the  same  action  or  proceeding, 
either  before  or  after  the  Judgment,  in  case 
the  record  sent  up  on  the  appeal  shall  show 
such  order  sufllcIenUy  for  the  purposes  of  a 
review.  While  the  language  of  the  notice 
was  somewhat  unfortunate,  we  think  it 
could  not  have  misled  the  respondents;  and. 
Indeed,  we  think  the  notice  of  appeal  need 
not  have  described  anything  more  than  the 
final  order  or  judgment  to  have  authorized 
us,  under  section  1  of  the  act,  to  review  any 
order  made  In  the  same  proceedli^.  The 
motion  to  dismiss  the  appeal  must  be  denied. 
On  the  28th  of  December,  1805,  H.  H.  Day. 
a  jeweler  doing  business  In  the  city  of  Ta- 
coma,  was  indebted  to  different  persons  In 
amounts  aggregating  $13,000.  On  that  day 
he  executed  three  chattel  mortgages  on  "all 
of  his  goods,  wares,  merchandise,  and  fix- 
tures." for  the  purpose  of  securing  certain 
creditors  therein  named.  The  first  mort- 
gage was  given  to  F.  D.  Day  to  secure  an  In- 
debtedness of  $2,965.83,  the  second  to  Em- 
ma L.  Day  to  secure  an  Indebtedness  of 
$982,  and  the  third  to  0.  ii.  Alvord  to  secure 
an  Indebtedness  of  $2,470.89.  Two  days 
thereafter  the  mortgagor  made  a  general  as- 
signment of  all  hla  property.  Including  that 
covered  by  the  mortgages,  for  the  benefit  of 
all  of  his  creditors,  and  In  the  Instrument 
of  assignment  nominated  J.  W.  Cloes  as  as- 
signee. The  property  embraced  within  the 
assignment,  not  covered  by  these  mortgages, 
consisted  of  an  equity  In  lands  and  certain 
accounts  and  choses  In  action.  The  as- 
signee named  In  the  Instrument  qualified, 
and  thereafter,  at  a  creditors'  meeting,  the 
respondent  B.  Sloes  was  elected  assignee 
In  his  stead.  The  appellant  was  present  at 
this  creditors'  meeting,  and  participated  in 
the  proceedings.  The  assignee,  thus  elect- 
ed, qualified  and  entered  upon  the  discharge 
of  his  duties.  In  April,  1898,  various  cred- 
itors filed  a  petition  In  the  assignment  pro- 
ceedings asRslllng  the  mortgages  referred 
to.  nnd  asserting  that  they  were  fraudulent 
and  void  as  to  the  creditors.  In  this  peti- 
tion the  assignee  subseanently  joined.  The 
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appelant  and  the  other  mortgagees  mentlon- 
eid  answered  the  petKlon,  denying  that  their 
mortgagee  were  fraudulent,  and  alleging 
that  the  property  assigned  was  reasonably 
worth  ?m,800.  Upon  the  trial  which  fol- 
lowed the  lower  court  adjudged  all  of  the 
mortgages  invalid,  but  upon  appeal  this 
court  reversed  that  judgment,  and  held  the 
mortgages  valid.  On  the  18th  of  February, 
1800,  the  appellant  filed  with  the  assignee 
her  claim,  amounting  to  $1,232,  and  also  a 
notice  that  her  claim  was  evidenced  by  a 
promissory  note  secured  by  a  chattel  mort- 
gage on  the  stock  of  goods  held  by  the  as- 
signee, and  that  she  claimed  a  lien  on  all  of 
said  goods,  and  the  right  to  be  paid  in  full 
before  any  of  the  creditors  of  the  said  as- 
signor were  paid  any  portion  whatever. 
Thereafter,  in  May,  1890,  the  appellant 
made  a  demand  on  the  assignee  for  the  mort- 
gaged property  for  the  purpose  of  foreclo- 
Bure,  which  was  refused,  and  in  January, 
18&7,  she  moved  the  superior  court  for  an 
order  directing  the  assignee  to  deliver  to  her 
the  pn^rty  covered  by  the  mortgage.  The 
motion  was  denied.  Subsequently  the  court 
directed  the  assignee  to  sell  the  assigned 
property,  including  that  mortgaged,  and  it 
was  sold  in  separate  lota  for  an  aggregate 
sum  of  $4,386.50,  only  an  insignificant  sum 
being  realized  from  the  sale  of  the  property 
not  embraced  within  the  mortgages.  From 
the  proceeds  of  the  sale  the  court  directed 
that  the  mortgage  claim  of  F.  D.  Day, 
amounting  to  93,318.67,  Bbould  be  paid  in 
full.  To  this  there  was  no  objection  made 
below,  and  no  complaint  la  made  here.  The 
court  then  found  that  there  was  due  appel- 
lant on  her  note  and  mortgage  the  sum  of 
$1,083.45,  and  an  additional  sum  of  ¥51.70, 
costs  In  the  supreme  and  superior  courts, 
making  a  total  of  $1,140.15.  But  the  court 
directed  that  certain  allowances  and  ex- 
penses Incurred  should  be  paid  before  any 
portion  of  the  sum  realized  on  the  sale 
should  be  applied  upon  appellant'B  claim. 
The  allowances  and  expenses  were  as  fol- 
lows: For  services  of  aaslgnee,  91&0;  for 
serriceB  of  assignee's  attorney,  f200;  for 
costs  of  keeping  goods  and  printing  notice 
of  sale,  $128.45;  and  $51.70,  costs  of  litiga- 
tion in  the  form«:  appeal,— making  a  total 
of  $530.1fi.  It  18  the  contention  of  the  ap- 
pellant that  these  allowances  and  expenses 
were  not  entitled  to  be  paid  In  preference  to 
her  mortgage  dalm.  It  Is  urged  that,  If 
the  property  had  been  delivered  to  appellant 
when  demand  was  made  by  her  upon  the 
assignee,  the  cost  of  storage  would  not  have 
been  to  exceed  $20,  and  there  would  have 
been  no  attorney's  fees  or  assignee's  fees  of 
any  consiKiuenee,  and  that,  as  appellant  had 
nothing  to  do  with  starting  the  litigation, 
she  should  not  lie  miulrwl  to  pay  for  it  It 
Is  also  Insisted  that  the  contractual  right  to 
take  possession  and  fom;lose  contained  in 
the  mortgage  authorized  the  appellant  to 
proceed  without  any  refei'ence  to  the  assign- 


ment, and  that  unless  a  mortgagee,  under 
such  circumstances,  is  entitled  to  possession, 
and  to  foreclose,  without  regard  to  the  as- 
signment, the  obligation  ot  the  contract  la 
impaired.  The  principles  Involved  In  these 
various  contentions  have  frequently  receiv- 
ed the  attention  of  this  court.  Bank  v. 
Van  Wagenen,  2  Wash.  St.  173,  26  Pac.  253; 
Shoe  Co.  V.  Adams,  5  Wash.  333,  32  Pac.  92; 
Sabin  V.  Adams,  5  Wash.  768.  32  Pac.  793; 
Mansfield  v.  Bank,  5  Wash,  (m,  32  Pac.  789, 
999;  Cosh-Murray  Co.  v.  Bothell,  10  Wash. 
314,  38  Pac.  1118;  Meeker  v.  Sprague,  5 
Wash.  242,  31  Pac.  628.  In  Snbln  v.  Adams, 
supra,  we  said:  "The  sooner  it  is  under- 
stood that  when  an  estate  Is  assigned  It  Is  in 
the  possession  of  the  court  for  orderly  pro 
rata  distribution,  and  that  no  one  can  In- 
terfere with  It  except  at  his  peril,  the  soon- 
er creditors  will  be  able  to  realize  fair  divi- 
dends, and  the  objections  to  the  law  of  aa- 
signments  will  disappear." 

The  result  of  the  reasoning  of  all  these 
cases  is  that,  under  our  statute,  when  an  as- 
signment is  made,  the  property  of  the  as- 
signor passes  Into  the  possesaion  of  the  as- 
signee as  an  officer  of  the  court,  and  is 
brought  at  once  witlitn  the  jurisdiction  of  the 
court,  which  is  Invested  with  full  power  to 
direct  and  control  the  disposition  to  be  made 
of  the  property;  and  the  distribution  of  the 
assignor's  estate  among  bis  creditors,  when 
una oco mpanied  by  fraud,  etc.,  works  a  dis- 
charge of  the  assignor  from  further  liability. 
In  Cosh-Murray  Co.  t.  Bothell.  supra,  we  held 
that  '*when  an  assignment  for  the  benefit  of 
creditors  baa  been  made  a  debtor,  a  cred- 
itor cannot,  during  the  pendency  of  the  Insol- 
vency proceeding,  maintain  another  form  of 
action  against  the  aaalgnlng  debtor."  There 
Is  a  wide  diatlnctkm.  between  an  asdgnmmt 
vmdet  our  statute,  and  a  common-law  assign- 
ment, or  the  statutory  aaaignmoit  provided 
for  nnder  Tarious  atate  laws,  when  the  as- 
signor remains  liable  for  the  debta  onpaML 
and  the  creditor  may,  notwithstanding  the  as- 
signmoit,  maintain  an  action  on  the  original 
chilm.  Llmbocker  Hlglnbotbam,  fi2  Kan. 
086,  35  Pac.  783;  Lawrence  t.  McVeagh,  106 
Ind.  210,  6  N.  EL  327;  Cobum  T.  Manofactus 
Ing  Co.,  10  Gray,  243.  In  this  state  an  insol- 
vency proceeiUng  Is  equitable  In  Its  character. 
The  object  of  It  la  twofold,  vis.:  To  distillnite 
the  assets  of  the  insolvent  among  his  cred- 
itors, and  to  discharge  the  aaalgnw  from  any 
further  liability  on  acconnt  of  any  Indebted- 
ness existing  prior  to  ilie  making  of  the  as- 
signment It  follovm  that  the  respondent 
Sines,  as  assignee,  was  warranted  In  refusing 
appellant's  demand  for  the  possession  of  the 
property,  and  that  the  fund  in  his  hands  was 
chargeable  with  the  reasonable  expenses  in- 
cident to  tlie  assignment  proceeding.  How 
such  expenses  should  be  In  any  caae  appw- 
tloned  between  the  resitectlve  funds  In  whldi 
Becun<d  and  unsecured  creditors  share,  must 
be  determined  by  the  court  In  the  exercise  of 
A  sound  discretion.   TbM  mortgage  creditor 


Digitized  by  Google 


Wuh.) 


BUSS£LL  T.  BLAIB. 


477 


or  Uenholder  sbonld  never  be  charged  with 
a  greater  proportion  of  the  expeoses  than  la 
jnst  and  fair.  Meeker  t.  Sprague,  supra.  In 
the  present  caae.  In  consequence  of  a  failure 
to  realize  anytbtng  of  a  substantial  character 
from  the  proceeds  of  the  estate  not  mort- 
gaged, the  entire  expense  was  charged  to  the 
fund  derived  from  the  sale  of  the  mortgaged 
property.  This  works  a  hardship  upon  appel- 
lant. The  returns  from  the  sale  of  the  as- 
sets were  disappointing  to  all  concerned.  It 
seems  to  have  been  expected  that  the  sum 
realized  would  equal  or  exceed  f 10,000.  Even 
appellant  seems  to  hare  shared  In  this  expecta- 
tion, as  her  answer  to  the  petition  of  the 
creditors  alleged  that  the  assets  were  fairly 
worth  $11,800.  The  actual  gross  receipts, 
however,  were  less  than  $r>,000,  and  It  Is  not 
contended  that  this  resulted  from  any  mis- 
management on  the  part  of  tbe  assignee.  We 
think  that,  In  a  case  wbere  It  appean  that 
the  assets  of  an  assignor  are  so  Incumbered 
by  mortgages  and  Hens  that  nothing  sub- 
stantial win  remain  for  the  general  creditors, 
a  creditor  who  assails  the  validity  of  such 
mortgages  or  liens  should  l>e  required  by  tbe 
court  to  make  provision  for  the  payment  of 
the  costs  of  such  Utigation,  and  the  expenses 
Incurred  by  the  delay  which  it  occasions,  in 
the  event  of  his  attack  proving  unsuccessful. 
Had  such  a  course  been  pursued  in  the  pres- 
ent case,  it  would  have  made  a  fair  and  equl- 
taUe  adjustment  of  the  costs  and  expenses 
possible.  The  appellant,  however,  made  no 
demand  or  request  therefor.  Her  whole  con- 
tention was  based  upon  the  theory  that  she 
was  entitled  to  ignore  tbe  assignment,  and  re- 
cover from  the  nsstgnee  the  possession  of  the 
mortgaged  property. 

But,  while  we  think  the  court  did  not  err 
In  refusing  to  direct  the  assignee  to  turn  the 
mortgaged  property  over  to  appellant,  we 
tblnk  It  was  error  to  direct  that  tbe  costs  In- 
curred in  tbe  supreme  and  superior  courts  be 
paid  from  the  mortgaged  property  in  prefer- 
ence to  appellant's  claim.  These  costs  should 
have  been  twrne  by  the  creditors  who  saw  flt 
to  assail  tbe  validity  of  the  mortgage.  Hav- 
ing failed  to  maintain  their  claims,  they  can- 
not be  j>ermltted  to  have  the  costs  of  their  un- 
mcceMful  lltlgatloD  paid  from  the  mortgaged 
property  In  preference  to  the  claim  secured  by 
the  mortgage.  It  follows  from  what  has  been 
stated  that  the  assignee  was  entitled  to  com- 
pensation for  his  services,  and  the  amount  al- 
lowed him  was  not  unreasonable.  It  also  fol- 
lows that  his  counsel  were  entitled  to  reason- 
able compensation,  and  the  allowance  made 
to  them  was  little  enough.  So  much  of  the  or- 
der  appealed  from  as  directed  the  payment  of 
the  costs  incurred  In  the  supreme  and  su- 
perior courts,  in  tbe  proceedings  which  Involv- 
ed the  validity  of  the  mortgages.  In  preference 
to  appellant's  claim.  Is  reversed.  In  all  oth- 
er respects  the  several  orders  are  affirmed, 
and  tbe  cause  remanded  for  further  proceed-  I 
Ings  In  accordance  with  this  opinlor>  Neither  \ 
party  will  rcecovei  costs  upon  this  appeal. 


SCOTT,  C.  J.,  and  ANDERS  and  RBAVIS, 
JJ.,  concur.  DUNBAR,  concurs  In  tbe  re* 
suit 


RUSSELL  T.  BLAIR. 
(Supreme  Oonrt  of  WBshlogton.  Dec.  21, 1897.) 
Rss  Judicata— Dm  cHKiB. 

Plaintiff  brought  an  action  for  hlmadf  and 

as  assigiioe  of  ftnotlier  for  work  and  luliur,  cliilm- 
iuR  that  tile  defendant  was  liable  as  guariintor, 
after  tiie  supreme  court  had  decided  in  a  prior 
action  Ibat  the  defendant  was  uot  liable  as  an 
emi)loj'er  to  the  plaiutiff'a  assignor.  Tlie  p!aio- 
tifF  in  tlie  prior  case  stated  in  his  brief  that  the 
defendant  was  not  liable  as  a  guarantor.  Htld 
ie»  judicata. 

Appeal  from  superior  court.  King  comity; 

B.  D.  Benson,  Judge, 

Action  by  Monroe  Russell  against  Samuel 
Blair.  From  an  order  sustaining  a  demur- 
rer to  tbe  complaint  and  a  Judgment  of  dis- 
missal, the  plaintliT  appeals.  Affirmed. 

J.  £}.  Lilly,  for  appellant.  Stmve,  Allen, 
Hnghes  &  McMlckeu,  for  respondent 

GORDON,  J.  PlaintieC  brought  this  action 
to  recover  the  value  of  services  performed 
by  himself  and  by  A.  F.  Bunker,  E.  W. 
Bunker,  A.  E.  Livingston,  and  Alfred  Bogue 
ui>on  a  coat  mine  in  King  county.  The  right 
to  recover  Is  based  upon  certain  correspond- 
ence between  A.  F.  Bunker,  one  of  the  plain- 
tiff's assignors,  who  was  superintendent  of 
the  mine,  and  the  defendant.  The  corre- 
spondence Is  very  voluminous.  It  was  made 
a  part  of  the  complaint  In  the  action,  and  set 
out  In  full  therein.  It  was  before  this  court 
In  the  case  of  Bunker  v.  Blair,  14  Wash.  106, 
44  Pac.  122,  the  plaintiff  in  that  action  being 
one  of  plaintnrs  assignors  in  this,  and  the 
defendant  therein  being  the  respondent  here. 
The  lower  court  sustained  a  demurrer  to  the 
complaint,  and  this  appeal  is  from  that  or- 
der, and  tbe  Judgment  of  dismissal  which 
followed.  Appellant  seeks  to  distinguish  the 
present  case  from  Bunker  v.  Blair,  supra, 
contending  that  the  former  action  was  on 
the  theory  that  the  defendant  was  liable  as 
an  employer,  and  that  in  this  action  plaintiff 
seeks  to  charge  him  as  a  guarantor.  We 
think  no  such  distinction  can  be  recognized. 
Prom  the  brief  of  counsel  for  "appellant  In 
Bunker  t.  BlaIr,  supra,  we  quote  the  follow- 
ing: "We  admit  that.  If  there  was  a  guar- 
anty, tbe  action  should  be  brought  on  that, 
but  we  do  not  consider  that  the  defendant 
ever  did  guaranty  the  payment  of  the 
wages,"  etc.  But,  aside  from  this,  the  deci- 
sion in  the  former  case  was  upon  the  mer- 
its. Tbe  evidence  was  fully  considered  by 
us,  and  we  concluded  that  it  was  Insufficient 
to  establlBh  any  liability  upon  the  part  of 
the  defendant.  For  the  reasons  there  Riven, 
It  followa  that  the  demurrer  was  properly 
sustained,  and  the  Judgment  appealed  from 
must  be  affirmed. 

SCOTT,  C.  J.,  and  DUNBAR,  ANDBRfli  and 
REAVIS,  JJ.,  concur. 
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ALLEN  V.  CHAMBERS  et  al. 
(Supreme  Court  of  Wasbingtoo.  Dec.  21,  1807.) 
Appul—Rivibw— Husband  axd  Win— Aotioms 

— MbW  ThIAL— SURPBISB. 

1.  In  an  action  to  set  aside  a  transfer  as  fraud- 
ulent, and  to  subject  the  propert7  to  a  judgment, 
the  fact  that  there  was  sufficient  other  property 
owned  by  the  judgment  debtor  to  satisfy  tiie 
jiid^rment  is  immaterial,  where  the  court  found 
that  the  transfer  was  not  fraudulent,  but  bona 
lide,  and  [tlaiutiff  and  respondent,  the  only  party 
wlio  couid  be  aggrieved  thereby,  interposed  no 
exception  to  such  finding. 

2.  Althou^  community  property  to  prima  facie 
liable  for  a  debt  contracted  by  the  husband,  yet 
a  creditor  has  a  right  to  make  the  wife  a  party 
to  the  action,  so  as  to  have  it  judicially  appear 
that  his  ludgment  was  a  community  debt 

3.  A  party  Is  entitled  to  a  new  trial  od  the  stat- 
utory ground  of  surprise,  where,  relying  upon 
a  decision  of  the  supptme  court,  which  holds  that 
certain  testimony  is  not  necetiaary  to  uphold  hia 
Ticw  of  the  case,  he  omits  to  introduce  same,  and 
Bubacquently,  and  after  the  case  has  been  sub- 
mitted to  the  trial  judge,  the  supreme  court 
makes  a  new  rule,  which  apparently  alters  the 
first  case  entirely,  and  nlacea  the  party  in  a  posi- 
tion  which  could  have  been  avoided  b^  the  admis- 
aion  of  the  evidence  which  his  affldavit  shows  he 
posscRses. 

Dunbar,  J.,  dissenting. 

Appeal  from  superior  court,  Thurston  coun- 
ty; T.  %l.  Reed,  Jr.,  Judge. 

Action  by  Thomas  N.  Allen,  trustee, 
against  A.  H.  Chambers  and  others,  to  set 
aside  a  conveyance  as  fraudulent,  and  sub- 
ject tbe  property  to  plaintlft's  judgment. 
PlalntlfT  bad  judgment,  and  defendants 
peal.  Reversed. 

John  P.  Judson  and  John  C.  Kleber,  for  ap- 
pellants.  T.  N.  Allen,  in  pro.  per. 

ANDERS,  3.  Respondent  herein  Institut- 
ed an  actlw  In  the  superior  court  of  Thurs- 
ton county  against  appellants  A.  H.  Cham- 
bers and  Robert  Frost  and  other  parties  to 
recover  the  amount  due  on  a  promissory  note 
for  98,000,  executed  by  the  Ulympia  Light 
&  Power  Companj'  to  the  said  defendants, 
and  by  them  Indorsed  to  the  plaintiff.  The 
defendants  set  up  in  their  answer,  as  a  de- 
fense, among  other  tilings,  that  the  money 
for  which  the  note  was  ^Tcn  was  borrowed 
and  used  by  the  light  and  power  company, 
and  that  the  defendants  were  mere  sureties 
upon  the  note.  A  trial  was  had,  and  on 
October  8,  1804,  Judgment  was  rendered  in 
fiivor  of  the  plaintiff  for  the  sum  of  $^222.- 
22  and  costs,  but  tbe  court  made  an  order 
staying  the  issuance  of  execution  thereon  un- 
til after  the  plaintiff  had  recovered  Judg- 
ment against  the  Olympia  Light  &  Power 
Company,  and  levied  upon  and  exhausted  its 
property.  The  plaintiff  appealed  from  that 
Judgment,  and  this  court  remanded  the  cause 
to  the  superior  court,  with  direction  to  enter 
an  unrestricted  judgment  against  the  defend- 
ants. See  Allen  v.  Chambers,  13  Wash.  327, 
43  Pac,  5T.  This  Judgment  became  a  lien 
upon  tlie  real  estate  of  the  defendants  there- 
in, in  Tnurston  county,  from  the  date  of  its 
rendition.   During  the  pendency  of  the  ap- 


peal the  appellante  herein,  A.  Et.  Chambers 
and  wife  and  Robert  Frost  and  wife,  con- 
veyed certain  real  estate  described  in  the 
complaint  In  thia  action  to  one  David  J. 
Chambers,  who  died  before  the  commence- 
ment of  this  action,  after  having  disposed  of 
said  pn^erty  by  will  to  certain  persons  who 
are  defendants  In  tbla  case.  Execution  was 
issued  on  the  Judgment,  and  returned  "No 
property  found,"  and  the  plaintiff  and  re- 
spondent thereafter  instituted  this  action 
against  appellants  A.  H.  Chambers  and  wife 
and  Robert  Frost  and  wife,  and  the  personal 
representatives  and  devisees  of  David  J. 
Chambers,  deceased,  for  the  purpose  of  ob- 
taining a  Judgment  and  decree  declaring  his 
Judgment  a  lien  upon  the  real  estate  of  said 
Chambers  and  wife  and  Frost  and  wife,  or, 
failing  In  that,  of  having  the  said  convey- 
ances to  David  J.  Chambers  set  aside,  and 
the  property  therein  mentioned  aubjected  to 
sale  in  satisfaction  of  his  Judgment  The 
complaint  alleged.  In  substance,  for  a  first 
cause  of  action,  the  recovery  of  the  Judgment 
by  plaintiff  In  the  superior  court  against  A. 
H.  Chambers  and  Robert  Frost  and  tbe  other 
defendants,  and  that  the  same  has  not  been 
paid,  and  is  in  full  force  and  effect;  tiiat 
said  Judgment  is  a  lien  upon  certain  com- 
munity property  owned  by  said  Chambers 
and  Robert  Frost;  that  said  money  was 
loaned  on  tbe  fafth  and  credit  of  the  com- 
munity property  of  said  husbands  and  wives, 
and  particularly  the  lots  and  lands  described 
In  the  complaint;  that  said  money  was  bw- 
rowed  by  said  defendants  Chambers  and 
Frost,  and  was  used  for  and  In  tbe  Interest 
of  said  communities;  and  that  said  debt 
was,  and  Is,  a  community  debt.  For  a  sec- 
ond cauw  of  action  the  complaint  alleged,  In 
addition  to  the  averments  already  set  forth, 
that  execution  was  issued  on  the  Judgment, 
and  returned  by  the  sheriff,  in  substance, 
"No  property  found;"  that  the  pn^wrty  de- 
scribed in  the  complaint  was  mortgaged  to 
an  amount  equal  to  its  value;  tliat  the  com- 
munities composed  of  A.  H.  Chambers  and 
wife  and  Robert  Frost  and  wlf6  were  In- 
solvent, and  that  the  said  conveyances  to 
David  J.  Chambers  were  without  considera- 
tion, and  were  made  and  received  for  tbe 
purpose  of  hindering,  delaying,  and  defraud- 
iDg  the  creditors  of  said  grantors,  Including 
plaintiff.  Appellants  A.  H.  Chambers  and 
wife  and  Robert  Frost  and  wife  admitted  In 
their  answer  that  the  property  described  in 
the  complaint  was  their  community  prop- 
erty, but  denied  that  the  Judgment  sued  on 
was  a  community  debt,  or  that  It  was  a  Hen 
upon  their  community  property,  or  that  they, 
or  either  of  the  defendant^  borrowed  the 
money  mentioned  in  the  complaint  from  the 
plaintiff.  The  executors  of  the  will  of  Da- 
vid J.  Chambers  alleged  affirmatively  In  their 
separate  answer  that  the  defendants  A.  H. 
Chambers  and  Robert  Frost  were  sureties  for 
the  Olympla  Light  &  Power  Company  on  the 
note  upon  which  the  original  action  was 
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ba«ed,  and  that  tbe  money  for  which  the  note 
was  given  wae  borrowed  and  used  by  said 
eoiupany,  and  that  they  were  induced  to 
write  their  nameB  upon  the  back  of  said  note 
by  the  representation  of  the  plaintlCT,  who 
was  their  attorney,  that  they  would  thereby 
become  liable  aa  sureties  only;  and  that  the 
property  mentioned  In  the  complaint  as  hav- 
ing been  conveyed  to  David  J.  Chambers 
was  sold  and  conveyed  in  good  faith,  for  a 
valuable  consideration,  and  without  notice 
on  the  part  of  said  David  J.  Chambers  of 
plalntlfTs'  alleged  lien.  Upon  the  trial  de* 
fendant  and  appellant  A.  H.  Chambers  tes- 
tified that  the  community  composed  of  him- 
self and  wife  owned  unincumbered  real  es- 
tate in  Thurston  county  of  the  value  of  $12,- 
000,  and  the  plaintiff  and  respondent  there- 
upon asked,  and  was  permitted,  to  amend  his 
complaint  to  conform  to  this  proof.  The 
cause  having  been  submitted  on  the  plead- 
ings and  evidence,  the  court,  after  making 
and  filing  Its  findings  of  fact  and  conclusions 
of  law,  adjudged  that  defendants  A.  H. 
Chambers  and  Mary  A.  Chambers,  his  wife, 
and  Robert  Frost  and  Mary  L,  Frost,  his 
wife,  were  Indebted  to  the  respondent  In  the 
amount  due  upon  the  judgment,  and  that 
said  judgment  bore  Interest  at  the  rate  of  10 
per  cent,  per  annum  from  and  after  its  date; 
that  plaintiff's  said  judgment  was  a  lien  up- 
on the  praperty  described  in  the  complaint 
prior  in  time  and  superior  to  any  right,  ti- 
tle, or  Interest  of  the  remaining  defendants 
in  and  to  the  same;  and  that  said  property, 
or  ao  much  thereof  as  may  be  necessary  to 
pay  and  satisfy  said  judgment  and  costs,  be 
sold  by  the  sheriff  of  Thurston  county. 

Appellants  excepted  to  the  fifth  and  sixth 
findings  of  fact  made  by  the  trial  court, 
which  were  to  the  effect  that  the  origin  of 
plaintiff's  demand  was  a  loan  of  $8,000,  made 
by  him  on  the  1st  day  of  Jnne,  1893,  to 
George  D.  Shannon,  A.  H.  Chambers.  E.  T. 
Yonng,  Robert  Frost,  and  Alexander  Far- 
quhar  on  a  note  of  that  date  and  amount, 
executed  by  the  Olympia  Light  &  Power 
Company  to  said  Shannon,  Chambers,  Frost, 
Yonng,  and  Farqubar,  and  Indorsed  by  them 
to  the  plaintiff;  that  said  money  was  bor- 
rowed for,  and  was  used  by,  the  Olympia 
Light  &  Power  Company  In  the  regular 
course  of  Its  bnalnesB;  that  said  Indorsera 
were  the  directors  and  officers  of  said  com- 
pany, and  were  each  of  them  large  stock- 
holders therein;  that  said  money  was  bor^ 
rowed  and  used  In  the  interest  of  the  com- 
munities composed  of  said  A.  H.  Chambers 
and  wife  and  said  Robert  Frost  and  wife; 
and  that  no  other  payments  than  those  men- 
tioned In  the  foregoing  findings  hav*  been 
made  on  said  debt.  Defendants  also  except- 
ed to  each  and  every  of  the  conclusions  of 
law  based  upon  the  court's  findings  of  fact, 
and  to  the  rulings  of  the  court  In  refusing 
to  find  the  facts  as  requested  by  them.  And 
they  now  insist  (1)  that  the  findings  except- 
ed to  are  not  sustained  1^  the  evidence^  and 


(2)  that  the  conclusions  of  law  are  not  war- 
ranted by  the  findings  of  fact  But,  In  our 
opinion,  neither  of  these  objections  Is  tenable. 
Nor  do  we  think  the  court  erred  in  refusing 
to  make  the  findings  requested  by  appel- 
lants, for  the  reason  that,  In  so  far  as  said 
findings  were  not  in  accordance  with  the 
findings  made  by  the  court,  they  were  either 
contrary  to  the  evidence,  or,  In  point  of  law. 
Immaterial.  It  Is  contended  by  the  learned 
counsel  for  appellants  that  the  complaint,  as 
amended  on  the  trial,  failed  to  state  sufil- 
cient  facts  to  entitle  plaintiff  to  the  relief 
demanded,  and  in  support  of  this  contention 
It  is  argued  thit  It  appeared  from  the  amend- 
ed complaint  that  there  was  sufficient  prop- 
erty owned  by  appelliints  Chambers  and  wife 
to  satisfy  the  respondent's  debt,  and  that 
under  the  ruling  of  this  court  In  Wagner  v. 
Law,  3  Wash.  St  500,  28  Pac.  1109,  and  29 
Pac.  927,  it  affirmatively  appeared  that  the 
conveyances  to  David  J.  Chambers  were  nei- 
ther fraudulent  nor  void  as  to  the  respondent 
or  any  other  creditor  of  appellants.  But, 
conceding  that  to  be  true,  the  question  has 
become  immaterial,  for  the  reason  that  the 
court  below  found  that  said  conveyances 
were  not  fraudulent  and  void,  but  were  made 
and  received  in  good  faith,  and  the  respond- 
ent who  is  the  only  party  who  could  be 
aggrieved  thereby,  has  Interposed  no  excep- 
tion to  such  finding.  As  to  the  first  alleged 
cause  of  action,  It  Is  insisted  by  appellants 
that,  if  it  be  true,  as  alleged  therein  by  re- 
spondent that  the  debt  represented  by  his 
Judgment  is  a  community  debt,  and  that  the 
property  described  In  the  complaint  Is  com- 
munity property,  he  is  entitled  to  no  relief, 
because  such  debt  would  be  enforceable 
against  the  property  without  any  action  or 
proceeding  against  appellants.  But,  while 
It  Is  true  that  community  property  Is  prima 
facie  liable  for  a  debt  contracted  by  the  hus- 
band, stlU,  under  the  ruling  of  this  court  In 
McDonough  V.  Craig,  10  Wash.  239,  38  Pac. 
1034,  the  respondent  bad  a  right  to  have  It 
judicially  appear  that  bis  judgment  was  a 
community  debt  The  reason  upon  which 
the  ruling  of  the  court  was  founded  Is  fully 
set  forth  In  the  opinion,  and  need  not  be  re- 
stated here. 

After  this  cause  was  submitted  to  the  co-  rt 
for  Its  determination,  and  before  Its  flndJiig» 
and  conclusions  were  filed,  appellants  moved 
the  court  to  reopen  the  case,  and  for  leave  to 
submit  evidence  upon  the  question  as  to 
whether  the  plaintiff's  judgment  was  a  com- 
munity debt  or  the  separate  debt  of  A.  H. 
Chambers  and  Robert  Frost  Tlie  court  de- 
nied this  motion,  and  the  appellants  except- 
ed. After  the  judgment  of  the  court  was  ren- 
dered and  filed,  appellants  made  a  motion  for 
a  new  trial,  upon  the  statutory  ground,  among 
others,  of  surprise  which  ordinary  prudence 
could  not  have  guarded  against.  The  court 
also  denied  this  motion,  and  an  exception  was 
taken  by  appellants.  The  action  of  the  court 
In  denyhig  these  motions  la  ass.gned  as  error. 
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and  the  assignment  presents  the  only  serious 
question  foi^  determination  upon  this  appeal. 
Both  these  motions  are  supported  by  the  af- 
fidavits of  counsel  for  apiieliants,  which  af- 
fidavits state  that  affiants  prepared  their  an- 
swers and  conducted  the  trial  ' upon  the  law 
as  announced  In  the  case  of  Spinning  v.  Al- 
len, 10  Wash.  570,  39  Tac.  151,  and  that  under 
the  doctrine  of  that  caac  it  was  Immaterial 
whether  the  debt  sued  on  was  a  community 
debt  or  the  separate  debt  of  Mr.  Chambers 
and  Mr.  Frost,  and  that  they  nejrlected  to  In- 
troduce testimony  showing  the  status  of  the 
dfebt  because  of  their  reliance  upon  the  law 
announced  in  the  case  above  mentioned.  It 
Is  stated  in  these  affidavits  that,  after  the 
cause  had  hoeu  under  consideration  by  the 
superior  court  for  some  time,  this  court  an- 
nounced its  opinion  In  the  case  of  Horton  t. 
Banking  Co.,  25  Wash.  309,  46  Pac.  409,  and 
47  Pac.  435,  which  case  overruled  the  Spin- 
ning Case,  above  mentioned,  and  that  the 
court  determined  the  liability  of  appellants 
upon  the  authority  of  the  Horton  Case,  afore- 
said. These  facts  constitute  the  surprise  al- 
leged by  appellants,  and  which  they  now  rely 
on  as  a  ground  for  a  new  trial.  It  Is  contend- 
ed upon  the  part  of  respondent  that  the  char- 
acter of  the  motions  now  under  consideration 
discloses  the  fact  that  they  were  made  In 
bad  faith;  but,  after  a  careful  examination 
of  the  affidavits  of  counsel,  we  are  compelled 
to  conclude  that  the  learned  respondent  Is 
mistaken  In  that  regard.  The  law  recognizes 
motions  for  new  trials  on  the  ground  of  ac- 
cident and  surprise,  and,  under  the  circum- 
stances, appellants  could  not  legally  have 
made  an  application  for  the  relief  desired  un- 
der any  other  character  of  motion  than  that 
made  by  them.  The  question  Is,  then,  wheth- 
er the  facts  stated  in  the  affidavits  show 
surprise  on  the  part  of  appellants,  In  con- 
templation of  the  statute.  It  Is  Insisted  by 
the  respondent  that.  If  appellants  were  sur- 
prised at  all,  it  was  with  regard  to  a  mere 
matter  of  law,  which  Is  never  held  to  consti- 
tute the  surprise  contemplated  by  the  statute. 
That  the  surprise  Intended  by  the  legislature 
must  relate  to  a  matter  of  fact,  and  not  of 
law,  la  shown  by  the  following  authorities,  as 
well  as  many  others  that  might  be  cited: 
Fuller  T.  Hutchtnirs,  10  Cal.  5l!(t;  Morgan  v. 
Houston,  25  Vt  r>70;  Handy  v.  Davis,  38  N. 
H.  414;  Craig  v.  Fanning,  fl  How.  Prac.  330; 
Anderson  v.  Bank,  66  How.  Prac.  8;  Beals 
T.  Beals,  27  Ind.  77;  Elliott,  App.  Proc.  S 
852.  Assuming,  then,  the  law  to  bo  as  stated 
in  the  fnrefrolng  authorities,  docs  the  surprise 
allrgod  in  this  Instance  relate  to  a  mere  mis- 
apprehension of  the  law,  according  to  those 
authorities?  The  appellants  claim  that  they 
had  a  right  on  the  trial  of  the  case  to  rely 
upon  the  law  as  previously  announced  by  this 
raurt  In  relation  to  the  status  of  a  debt  con- 
trnrted  by  a  huslxind  by  becoming  a  guaran- 
tor or  surety  for  a  corporation  In  which  he  Is 
an  officer  and  stockholder.  We  think  that 
appellants,  In  determining  what  would  be  nec- 


essary proof  on  their  part  at  the  trial  of  this 
cause,  had  a  right  to  rely  upon  the  ruling  of 
the  court  In  the  case  of  Spinning  t.  Allen,  su- 
pra, and  to  believe  that  the  community  prop- 
erty mentioned  in  the  complaint  and  the  evi- 
dence would.  In  no  fevent,  be  liable  for  ap- 
pellants' Indebtedness  to  the  respondent;  and, 
that  being  so,  it  follows  that  appellants  may 
well  be  said  to  have  beeil  surprised  by  the  de- 
cision of  the  court,  which  was,  though  in  har- 
mony with  the  Horton  Case  (and  therefore 
correct),  apparently  directly  opposed  to  the 
former  ruling  of  this  court  in  the  Spinning 
Case,  when  viewed  In  the  light  of  the  facta 
as  stated  in  that  opinion.  Upon  the  facts 
stated  in  that  case,  and  the  decision  there- 
in, appellants  might  reasonably  have  assum- 
ed that,  upon  the  testimony  adduced  at  the 
trial,  the  judgment  would  be  in  their  favor. 
They  cannot  be  blamed  for  not  knowing  that 
the  corporation  stock  owned  by  Spinning  was 
his  separate  property,  for  that  did  not  appear 
until  it  was  announced  In  the  opinion  of  this 
court  in  Horton  v.  Banking  Co.,  supra.  There 
was  no  error,  in  our  Judgment,  In  the  refusal 
of  the  court  below  to  permit  the  answer  to  be 
amended,  for  the  plain  reason  that,  under  the 
Issues  as  made  by  the  pleadings,  the  evidence 
sought  to  be  Introduced  was  clearly  admis- 
sible without  such  amendment.  But  we  are 
of  the  opinion  that  the  court  should  have 
granted  a  new  trial  in  this  case  as  for  sur- 
prise. The  appellants  would  clearly  have 
had  a  right  to  show,  If  they  could,  that  the 
stock  held  by  A.  H.  Chambers  and  Robert 
Frost  was  their  separate  and  individual  prop- 
erty, and,  that  being  so,  the  respondent  conld 
not  be  injured  by  such  a  showing,  in  contem- 
plation of  law.  That  appellants  are  entitled 
to  a  new  trial  upon  the  ground  of  surprise 
under  such  circumstances  as  appear  In  this 
case  Is  shown  Ijy  the  case  of  Starkweather 
T.  Loomis,  2  Vt  573.  That  was  an  action  of 
debt  on  a  judgment  rendered  l^  a  justice  of 
the  peace  In  the  state  of  New  Hamiishlrc. 
Defendant  In  the  action  pleaded  nil  det>et,  ex- 
pecting to  Impeach  the  judgment  in  accord- 
ance with  a  decision  of  the  supreme  court 
which  held  that  such  a  judgment  was  a  for- 
eign one,  and  could  be  Impeached,  and  did  not 
preclude  a  defendant  from  going  Into  the  mer- 
its of  his  case.  The  judgment  was  produced, 
properly  certified  by  the  justice,  and  was  ad- 
mitted In  evidence  by  the  court.  The  de- 
fendant, relying  upon  the  former  ruling  of  the 
supreme  court,  then  offered  to  show  that 
plaintiff  had  no  cause  of  action  against  him, 
which  offer  was  refused  by  the  court  on  the 
ground  that  he  should  have  Introduced  this 
evidence  before  the  justice  of  the  peace  in 
the  state  of  New  Hampshire.  Exception  was 
taken  to  the  ruling  by  the  defendant,  and 
the  cause  was  taken  to  the  supreme  court, 
where  the  judgment  w.is  afflrmcd.  bccanse 
the  decision  relied  on  bad  been  overruled,  but 
the  judgment  of  affirmance  was  not  entered, 
and  the  defendant  was  given  leave  to  file  a 
motion  for  a  uetr  trial  on  the  ground  of  sur- 
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prise.  The  court  concluded  that,  upon  the 
affidavits  filed  by  the  defendant,  a  case  ot 
surprise  was  properly  made  out,  as  the  de- 
fendant bad  a  dear  right  to  rely  upon  the  de- 
cision of  the  supreme  court  m  to  the  admis- 
sibility of  the  eTldence  offered,  and  had  no 
reason  to  believe  that  the  ruling  relied  on 
would  be  changed  by  a  subsequent  decision. 
We  think  the  decision  In  that  case  was  right, 
and  that  the  same  principle  fully  accords 
with  the  spirit  of  our  Code,  and  should  be  ap- 
plied in  this  case.  See  Hull  t.  Vinlng  (Wash.) 
49  Pac.  537.  The  cause  will  therefore  be  re- 
manded for  a  new  trial,  on  the  terms  tliat  ap- 
pellants pay  all  costs  accrued  up  to  the  time 
of  filing  their  motion  for  a  new  trial,  and  that 
they  do  not  recover  the  same  back  In  case  the 
action  should  eventually  terminate  In  their 
favor.  It  may  not  be  Improper,  however,  to 
state,  in  conclusion,  that,  under  the  clrcnm- 
stances  appearing  in  this  case.  It  will  be  In- 
cumbent upon  appellants,  In  order  to  recover 
In  this  action,  to  prove  by  clear  and  satisfac- 
tory evidence  that  the  stock  held  by  A.  H. 
Chambers  and  Robert  Frost  in  the  light  and 
power  company  is  their  separate  property, 
and  that  the  money  borrowed  from  the  re- 
spondent was  not  used  for  community  pur- 
poses. Reversed,  and  remanded  for  a  new 
trial  in  accordance  with  this  opinion. 

SCOTT.  C.  J.,  and  BEAVIS,  J.,  conenr. 
DUNBAR,  X,  dissents. 


PEOPLE  ex  rel.  ELI  t.  BENSON. 
(Supreme  Court  of  Oolondo.    Dec,  6,  1887.) 
AnoaxBTS— DisMKifsiiT— CoiiPot>KDi:ie  Fbujnt 

•— ABDSB  or  PrOCUB— EVIDBUCK. 

1.  In  a  proceeding  to  disbar  an  attorney  for 
compounding  a  feiouy,  it  appeared  that  relator 
had  been  robbed,  and  tliat  in  the  possession  of 
two  prisoners,  aaspected  of  the  crime,  a  sum  of 
money,  supposed  to  belong  to  relator,  was  touod, 
aod  delivered  to  the  chief  of  police.  This  mon- 
ey  was  claimed  by  relator,  and  also  by  respond- 
ent under  an  asngnment  from  the  nrisonen, 
whom  he  was  retained  to  defend.  Relator  tes- 
tified that  respondent  offered  him  a  certain  biuu 
to  be  raised  on  the  outside  "to  settle  the  whole 
matter";  but  several  others  testified  that  re- 
lator. In  their  presence,  declared  that  no  ofter  of 
compromise  was  made  by  reqwndent.  An  at- 
torney employed  by  relator  to  recover  the  mon- 
ey testified  that  he  inquired  of  respondent  wheth- 
er he  (respondent)  had  made  any  offer  of  com- 

[)romiae,  to  which  the  latter  answered  afflrmative- 
y.  Respondent  denied  having  made  any  offer 
to  compromise,  niid  it  appeared  that  the  response 
made  to  relator's  attorney  conld  have  had  refer- 
ence to  relntor'a  proposition  to  drop  tiie  prosecu- 
tion of  the  prisoners  if  the  money  taken  was 
refunded.  There  was  ample  evidence  as  to  re- 
spondent's previons  good  reputation.  Hdd,  that 
the  evidence  was  TnaudQcient  to  sustain  the 
charge. 

2.  On  other  charges  for  defrauding  relator  of 
hiB  money  and  abusing  legal  process  in  obtain- 
ing the  same,  it  appeared  that  respondent  assign- 
ed his  (^alm  to  the  money  (the  amount  whereof 
was  in  excess  of  a  justice's  jurisdiction)  to  sev- 
eral persons  to  whom  he  was  indetitoil,  and  sciia- 
rate  suits  were  brought  before  a  distant  justice 
against  bis  clienta,  service  being  accepted  and 
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Jnd^ent  confessed  hr  a  fttrd  person  under  au- 
thority previously  procured  by  respondent  from 
his  clients,  who  were  then  out  on  worthless  bail. 
An  officer  liaving  the  execution  obtained  the 
money  from  the  chief  of  police  by  artifice.  Re- 
spondent made  no  attempt  to  conceal  bis  purpose 
to  recover  the  money,  and  testified  that  he  em- 
posed  he  had  a  nght  to  the  same.  Held  (the 
court  disapproving  of  the  course  pursued  by  re- 
spondent), that  the  evidence  was  inauffldent  to 
sustain  the  charges. 

Information  filed  by  the  attorney  general 
praying  for  the  disbarment  of  Horace  (i.  Ben- 
son, an  attorn^.  Dlsmlsaetl. 

The  attorney  general  filed  an  information 
charghig  the  respondent  Horace  G.  Benson,  an 
attorney  of  this  court,  with  unprofessional  con- 
duct, and  praying  for  his  disbarment.  Issues  of 
fact  were  duly  joined,  evidence  taken,  and  the 
case  thus  made  has  l>een  submitted  upon  oral 
argument  of  counsel.  Nominally,  four  charges 
are  preferred  against  Ihe  respondent:  First,  the 
procuring  of  straw  Imll  for  defendants  In  a  crim- 
inal case;  second,  attempting  to  compound  a 
felony;  third,  defrauding  the  petitioner, 
Franit  Ell,  of  his  money;  fourth,  abusing  the 
process  of  the  court,  ^e  charges  arose  out 
of  the  respondent's  connection,  as  attorney 
for  the  defendants,  with  a  certain  criminal 
case,  and  were  preferred  by  the  prosecuting 
witness.  The  evidence  tends  to  establish 
the  following  facts:  In  March,  1897,  in  the 
city  of  Denver,  Frank  Ell,  the  petitioner,  an 
Italian,  understanding  and  speaking  the  Eng- 
lish language  imperfectly,  was  robbed  of  f  1,- 
205,  lawful  money  of  the  United  States,  of 
various  denominations.  He  reported  bis 
loss  to  the  police  department  of  Denver,  and 
from  the  Information  then  furnished,  and  the 
description  of  the  robbers  then  given  by  Ell, 
as  published  by  Chief  of  Police  Russell,  four 
persons  were  soon  thereafter  arrested  by  the 
police  officers  at  Colorado  Springs.  Before  the 
arrival  there  of  the  Denver  ofBcers  detailed  to 
take  charge  of  the  prisoners,  two  of  the  four  ap- 
prehended were  released,  and  the  other  two 
brought  back  to  Denver.  Upon  the  persons  of 
these  two  (one  of  whom  Ell  recognized  as  his 
robber,  and  as  to  the  Identification  of  the  other 
the  evidence  Is  In  conflict)  were  $1,085,  which 
Russell  received  from  the  arresting  officers, 
and  which  Ell  claimed  to  be  a  part  of  the 
money  taken  from  him.  The  two  suspects 
were  placed  In  the  city  Jail  to  await  a  bear- 
ing, when  the  respondent  was  employed  as 
an  attorney  to  defend  them.  He  visited  bis 
clients  several  times  at  the  jail,  and  received 
from  them,  upon  his  fee  for  defending  their 
case,  an  assignment  of  said  moneys.  Upon 
the  production  by  Benson  of  this  assignment 
to  the  chief  of  police,  and  his  demand  tor 
the  money,  the  officer  refused  to  deliver  it 
Eli  also  demanded  It  of  the  chief  of  police, 
and  visited  him  on  several  occasions  for  the 
purpose  of  getting  It,  and  his  demand  was 
likewise  refused.  Ell  then,  upon  several  oc- 
casions, went  to  the  office  of  Benson,  his  ob- 
ject being  In  some  way  to  get  the  money 
throngta  Benson's  assistance.     Th9'  latter- 
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told  talm  that  the  money  did  not  belong  to 
him  (Eli),  and  that  to  neither  one  of  them 
would  the  chief  of  police  voluntarily  give  It. 
He  also  Informed  Elt  that  he  claimed  this 
money  under  an  assignment;  that  the  de- 
fendants were  not  the  persons  who  commit- 
ted the  robbery;  that  the  money  was  not 
taken  from  him;  and  that  he  (Benson)  pro- 
posed to  contest  with  him  Its  ownership,  and 
carry  the  case  to  the  supreme  court,  If  nec- 
essary. Upon  one  or  more  of  these  occa- 
sions, Ell  said  to  Benson  that  he  had  a  wife 
and  five  children,  and  no  mon^  to  support 
them,  and  that  he  wanted  to  get  this  money 
for  that  purpose,  and  asked  Benson  If  he 
could  not  arrange  it  for  him.  After  replying 
to  Ell,  as  aforesaid,  the  latter  claims  that 
Benson  told  blm  he  woiild  give  him  ?700  "to 
settle  the  wbole  matter";  meaning,  as  Ell 
claims,  to  pay  him  this  amount  If  he  (Ell) 
would  let  the  prosecution  drop,  and  get  out 
of  the  countrj-.  In  the  appropriate  place  In 
the  opinion,  further  reference  will  be  made 
to  what  then  took  place  between  these  two 
parties.  It  is  sufficient  here  to  say  that  nei- 
ther EH  nor  Benson  was  able  at  that  time  to 
get  the  money.  Benson  thereupon  took 
steps  to  secure  this  money  by  what  he  de- 
nominated 'legal  measures.**  He  was  In- 
debted, so  he  says,  to  Samuel  W.  Johnson, 
Charles  L.  Schlink,  and  Frank  Holllngsworth 
In  certain  sums  of  money,  and  to  each  he  as- 
signed a  part  of  the  claim  he  had  against 
these  two  defendants,  and  to  each  a  pro- 
portionate share  of  the  money  In  the  cus- 
tody of  the  chief  of  police  representing  such 
claim,  retaining  a  part  thereof  for  himself; 
and  these  four  portions,  together  with  the 
costs  of  anticipated  suits,  equaled  the 
amount  of  money  In  Russell's  possession. 
The  two  defendants  were  released  from  cus- 
tody under  ball  procured  for  them  through 
Benson's  Instrumentality.  Prior  thereto, 
Benson  secured  from  them  a  written  authori- 
ty to  one  MilUgau,  authorizing  the  latter  to 
accept  service  of  summons  and  confess  Judg- 
ment In  the  said  four  contemplated  actions. 
Subsequently,  the  four  suits  were  brought 
against  the  defendants  before  a  Justice  of 
the  peace,  whose  otilce  was  in  a  remote  part 
of  the  precinct;  service  of  process  was  ac- 
cepted by  MUligan  under  written  authority; 
and  the  validity  of  the  claims  acknowledged. 
Thereupon  Judgment  was  rendered  by  the 
court,  and  executions  were  Issued,  and  placed 
in  the  bands  of  a  constable  for  service.  The 
latter,  armed  with  the  writs,  went  to  Chief 
of  Police  Russell,  and,  on  pretense  of  want- 
ing the  numbers  and  denominations  of  the 
bills  in  question,  induced  Russell  to  produce 
them  for  his  Inspection.  While  the  bills 
were  lying  on  a  table,  they  were  seized  un- 
der this  writ,  and  returned  by  the  constable 
Into  court,  and  applied  upon  the  four  Judg- 
ments. The  foregoing,  in  brief,  presents  a 
general  history  of  the  case. 

H.  C.  Charplot.  E.  F.  Richardson,  Byron 
li.  Corr,  Atty.  Ueu.,  and  Calvin  £].  Reed, 


Asst.  Atty.  Gen.,  for  petitioner.  Joseph  C. 
Helm,  Charles  D.  May,  A.  M.  Stevenson,  and 
Thomas  Ward,  Jr.,  for  r«^ndent 

PER  CURIAM.  We  ore  clearly  of  the 
opinion  that  there  is  no  evidence  at  all  to 
sustain  the  first  charge.  Whether  or  not  the 
Justice  <tf  the  peace  was  Imposed  on  in  the 
matter  of  the  bail  which  was  accepted  by 
him,  resulting  in  the  release  of  the  prisoners. 
Is  not  material  to  this  Inquiry;  for,  If  there 
was  any  fraud,  the  respondent  Is  not  shown 
to  have  participated  therein. 

The  second  charge,  that  of  attfflnpting  to 
compound  a  felony,  is  altogether  the  most 
serious  In  character,  and,  if  established, 
should  result  In  the  permanent  disbarment 
of  the  respondent.  For  the  purposes  of  this 
case,  it  Is  assumed  that  Ell  was  robbed.  If, 
however,  any  of  these  charges  against  Ben- 
son d^nded  upon  Eli's  testimony  alone,  we 
would  summarily  dismiss  the  proceeding. 
M'e  say  this  after  a  careful  reading  of  the 
entire  record,  from  which  It  is  clear  that  his 
testimony  Is  entitled  to  little.  If  any,  credence 
In  matters  of  such  grave  Imirartance.  True, 
he  testifies  that  Benson  offered  him  f700  "to 
settle  the  wbole  matter,'*  meaning  to  convey 
the  impression  (though  he  does  not  exinreBsly 
say  so)  that  Benson  offered  him  that  sum 
to  compromise  a  felony.  In  which  testimony 
he  Is  corroborated  by  two  of  his  friends. 
This  is  positively  denied  by  Benson  and 
other  apparently  credible  witnesses,  but  what 
is  especially  conclusive  to  our  minds  that 
Eli's  testimony  upon  this  point  should  be  dis- 
regarded Is  the  following:  £11  reported  to 
Mr.  Charplot,  the  attorney  employed  by  him 
for  the  Sole  purpose  of  recovering  the  mon- 
ey, the  alleged  corrupt  offer;  and  Mr.  Char- 
plot, naturally  and  rightfully  indignant, 
went  to  Benson's  office,  to  ascertain  if  bis 
client's  statement  was  true,  when  a  some- 
what spirited  conversation  occurred  between 
him  and  Benson,  that  will  be  hereafter  more 
fully  referred  to.  After  this  It  appears  that 
Ell,  being  more  desirous  of  getting  his  mon- 
ey than  to  mete  out  ponisbment  to  the 
guilty,  consulted  Father  Lcpore,  a  Catholic 
priest;  and,  witliout  any  suggestion  or  so- 
licitation from  Benson,  tfaey  together  went 
to  his  office  to  see,  as  it  was  pnt  by  tfaeni, 
If  some  satisfactory  arrangement  of  the  whole 
matter  could  not  be  made.  At  this  Inter- 
view the  testimony  is  conclusive  that  Eli  ex- 
pressly stated  that  he  theretofore  spoke 
falsely  to  Mr.  Chatplot  as  to  Benson's  al- 
leged proposition,  and  notwithstanding  he 
hod  theretofore  signed  affidavits  to  the  con- 
trary, and  being  warned  of  the  poKdble  con- 
sequcDtres  of  perjury,  then  Tcduntarlly  offer- 
ed to  sign  and  verify  a  written  statement 
denying  said  affidavits  and  his  previous  like 
statements,  not  under  oath;  Benson  all  the 
time  protesting  that,  If  he  did  so.  it  must  lie 
Tolnntary.  without  any  compensation  or  hope 
of  reward  from  him.  Thereafter,  at  the  re- 
quest of  Eli  and  Father  Lepore,  such  a  wrlt- 
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ten  statement  was  prepared,  and  at  a  subse- 
quent Interrlew,  where  Father  I^epore,  El!, 
Benson,  and  foar  or  Are  other  witnesses 
were  present,  Father  Lepore,  both  in  En^ 
Iteh  and  Italian,  explained  to  dl  the  contents 
of  the  paper,  which,  among  other  tilings  (not 
deemed  necessarj  to  mention  here),  contain- 
ed a  posItlTe  statement  to  the  effect  that  no 
offer  of  compromise  hod  been  made  by  Ben- 
son to  Eli,  and  that  bis  previons  statements 
were  false  and  with  no  fomidatlon  In  fact. 
The  conversation.  In  so  far  as  It  took  place 
in  English,  was  taken  down  by  a  stenogra- 
pher who  was  then  present  for  that  purpose. 
All  of  these  persons  who  testified  In  this  pro* 
ceedlng  (excepting  Ell)  unite  in  aaylng  that 
Ell  then  declared  the  written  statement  to 
be  correct  In  all  particulars,  but  refused  to 
sign  it  unless  be  was  paid  the  snm  of  f  TOO. 
This  Benson  refused  to  do,  and  the  matter 
there  ended.  In  other  respects,  also,— as  to 
the  Identification  of  the  two  defendants 
brought  back,  as  to  the  manner  of  his  being 
robbed,  and  as  to  various  other  matters  of 
more  or  less  importance,— Bll  is  contradicted 
by  apparently  reputable  and  disinterested 
persons. 

In  the  light  of  the  foregoing,  therefore,  we 
find  that  the  only  credible  and  trustworthy 
testimony  In  support  of  the  charge  now  un- 
der consideration  is  that  of  Mr.  Cfaarplot, 
known  to  each  member  ot  this  court  as 
an  honorable  and  worthy  member  of  the 
bar  of  this  state.  When  he  learned  from 
Elf  of  the  alleged  attempt  to  buy  oCF  this 
crlmloal  prosecution,  he  went  to  Benson's  of- 
fice, and,  according  to  his  testimony,  which 
we  quote  just  as  it  is  reported,  the  follow- 
ing took  place:  "Upon  going  In,  I  met  Mr. 
Benson,  and  asked  him  if  he  knew  this  man 
[meaning  BliJ.  He  said,  *Tes.*  I  asked  Mr. 
Benson  what  his  connection  was  with  the  af- 
fair, whether  be  represented  the  chief,  or 
whether  he  represented  the  defendants  as 
counsel;  and  he  said  he  represented  the  de- 
fendants as  attorney.  I  asked  him  whether 
he  had  made  an  offer  of  seven  hundred  dol- 
lars to  this  man.  by  way  of  compromise;  and 
Mr.  Benson  said.  *I  did,'  Immediately  follow- 
ing tblB  statement  by  saying:  'This  Is  what 
I  said  when  this  man  came  and  asked  for 
money.  I  said  to  him  that  I  could  not  get 
the  mon^;  that  he  could  not  get  the  money; 
that  nobody  could  get  the  money  In  the 
hands  of  the  chief  of  police;  and  that,  if  this 
matter  was  to  be  settled,  the  money  would 
have  to  be  raised  on  the  outside.'  "  In  this 
connection  it  is  proper  to  refer  to  Ell's  own 
testimony  concerning  this  offer.  Re  says 
that  he  first  went  to  Mr.  Bnssell  to  get  some 
of  his  money,  as  he  needed  it  to  support  his 
family.  Bnssell  refused  to  comity  with  ma 
request,  and  then  be  went  to  Benson,  upon 
two  or  three  different  occasions,  with  the 
same  object  in  view.  He  told  Benson  that 
be  wanted  some  money  for  the  support  of 
himself  and  family,  to  which  Benson  replied 
that  he  thought  be  oonld  give  him  some. 


and  then  Informed  Ell  that  he  would  give 
him  f700  "to  settle  the  whole  matter*'  In  re- 
gard to  this  criminal  prosecution,  bat  that 
none  of  the  money  could  be  got  from  Rus- 
sell; that  neither  he  himself  nor  EI!  could 
get  it,  and  It  mnst  be  raised  on  the  outside. 
Now,  If  this  answer  of  Benson  to  Charplot, 
as  tostlfled  to  by  the  latter,  be  literally  the 
reply  as  given  hy  Benson,  It  falls  short  of  be- 
ing an  admission  of  an  attempt  to  compound 
a  felony.  Such,  it  Is  true,  is  the  Interpreta- 
tbn  or  construction  given  it  by  Mr.  Chnrplot; 
but  It  Is  only  fair  to  say  that  Mr.  Cbarplot 
approached  Benson  believing  that  such  a  cor- 
rupt offrar  was  made,  and,  having  the  Inter- 
est of  an  antagonistic  attorney  In  a  contest 
to  get  this  money,  he  was  not  In  that  calm, 
unprejudiced  frame  of  mind  best  suited  for 
judicial  determination.  It  Is  only  right  fur- 
ther to  say  that  Mr.  Charplot,  as  we  under- 
stand bim,  does  not  say  that  Benson  admit- 
ted his  guilt,  except  as  the  same  Is  Involved 
In  the  foregoing  reply.  The  answer,  howev- 
er, in  fairness,  must  be  taken  as  a  whole,  and 
In  the  light  of  the  qunllflcation  made  In  the 
Immediate  connection,  and.  at  most,  Is  an  ad- 
mission merely  that  he  told  Ell,  If  the  matter 
was  settled,  the  money  must  be  procui-ed 
elsewhere  than  from  RusselL  In  a  matter 
of  Bo  much  importance  as  this,  a  convic- 
tion should  not  hinge  upon  any  such  alleg- 
ed admission.  But  Benson's  ot^'u  testimony 
should  be  eonildered  as  to  this  point,  for.  If 
true,  it  fully  explains  his  answer  to  Charplot, 
and  Is  consistent  with  his  Innocence.  He  de- 
nies positively  and  circumstantially  every 
statement  made  by  Eli  and  the  other  wit- 
nesses which  In  any  way  tends  to  uphold 
this  charge.  Coming  to  the  testimony  of  Mr. 
Charplot,  his  version  of  the  conversation  is 
as  follows:  "He  said  {meaning  Charplot], 
*What  is  your  connection  with  this  case?' 
*  *  '  *  I  answered  him  about  as  be  has  In- 
dicated, in  the  usual  way,— that  I  was  coun- 
sel. He  said,  'Do  you  represent  the  defend- 
ants In  this  case?*  I  said,  'I  do.'  •  •  • 
He  said,  *Do  you  know  Mr.  Ell?*  I  said.  'I 
do.'  He  said,  'Was  there  something  said 
about  raising  seven  hundred  dollars  on  the 
outside  In  this  case?*  I  said,  *Yes,  sir.'  He 
satd,  'I  don't  think  that  I  care  to  see  you 
tiny  further;'  and  he  went  out  In  the  same 
way  he  came  In."  Mr.  Benson  further  testi- 
fies that  at  these  Interviews  between  himself 
and  Ell  the  latter  himself  made  the  direct 
proposition  that.  If  the  entire  amount  of 
money  of  which  he  had  been  robbed  was  re- 
turned to  him,  he  would  get  ont  of  the  coun- 
try, and  have  nothing  further  to  do  with  the 
prosecution,  which  offer  Benson  says  he  re- 
fused to  have  anything  to  do  with,  and  fur- 
ther says  that  he  expressly  told  Ell  he  would 
not  give  him  a  cent  to  leave  the  country  or  to 
drop  the  prosecution. 

Considering  all  this  evidence  together,  It  is 
not  an  unreanonaUe  hypothesis  that.  In  re- 
plying to  Charplot  that  something  was  said 
about  ralsli^  money,  Benson  referred  to  the 
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Interview  at  which  he  claims  Ell  proposed  to 
get  out  of  the  country  If  the  money  lost  was 
refunded.  We  have  no  doubt  that  Mr.  Char- 
plot  details  this  conversation  exactly  as  he 
remembers  It,  but,  even  as  he  himself  states 
It,  it  does  not  prove  the  charge.  It  should  be 
home  In  mind  that  Benson  Is  an  attorney  at 
law,  and  has  been  engaged  In  the  practice  for 
10  or  12  years.  For  about  3  years  of  that 
time  he  was  a  deputy  district  attorney  of  the 
Second  Judicial  district,  and  engaged  con- 
tinuously In  the  prosecution  of  criminal 
cases.  It  must  be  assumed  that  he  knew  full 
well  the  cousegueuces  of  compounding,  or 
attempting  to  compound,  a  felony;  and  If  It 
be  true,  as  a  matter  of  fact,  that  he  did  make 
this  attempt  with  Ell,  It  Is  almost  incredible 
that  be  should  uureservedly  admit  the  crime 
to  an  attorney  whom  he  knew  to  be  antago- 
nistic, and  who  would  use  It  aa  evidence 
i^alnst  him.  To  say  the  least,  before  the 
court  would  be  warranted  In  finding  blm 
guilty  under  such  a  charge,  the  testimony 
would  have  to  be  much  more  satisfactory  and 
convincing  than  that  In  this  record. 

The  second  and  third  charges  may  properly 
be  considered  together,  as  the  same  evidence 
applies  to  both,  and  this  method  is  the  more 
satisfactory  and  expeditious.  Even  though  it 
involves  more  or  less  repetition  of  some  of 
the  matters  already  considered.  It  Is  neces- 
sary to  review  the  entire  record  somewhat  at 
length.  Th&K  was  In  the  hands  of  a  police 
oflicer  a  aum  of  money  taken  from  the  per- 
sona of  those  apprehended  upon  a  criminal 
charge.  It  was  claimed  to  be  the  fruits  of 
the  crime  committed,  and  was  held  by  the 
ofScer  apparently  (though  there  Is  no  evi- 
dence to  that  effect)  until  a  hearing  could  be 
had,  to  be  used  as  evidence  thereat  against 
the  defendants.  For  the  purposes  of  this 
case.  It  may  be  considered  that  It  was  In  cus- 
todla  legls,  as  the  attorney  general  claims. 
Respondent  testifies  that  from  conversations 
and  repeated  interviews  with  the  defendants 
(bis  clients),  and  from  Information  from  such 
other  sources  as  were  available,  and  from  an 
inspection  of  the  complaint  filed  against  the 
defendants  and  the  process  under  which  they 
were  arrested,  he  became  satisfied  that  the 
defendants  were  not  guilty  of  the  diarge, 
that  the  money  held  by  the  officer  was  not 
Eli's,  that  It  bad  not  been  taken  from  his  per- 
son, and  that  It  was  not  in  custodia  legls;  and 
he  thereupon,  as  he  thought  he  had  the  right 
to  do,  took  an  assignment  thereof  from  the 
defendantB  for  his  fee,  and  demanded  It  of 
BuBselL  For  all  ct  Uiese  conclusions  we  are 
unable  to  say  from  the  record  that  Benson 
did  not  have  some  reason  baaed  upon  the  evi- 
dence before  talm  at  the  time.  When  Rus- 
sell refused  to  deliver  the  money,  he  (Ben- 
son) concluded,  as  a  matter  of  law  (so  he 
says),  that  he  could  sue  the  defendants  di- 
rectly for  bis  services,  and,  if  he  recovered 
Judgment,  could  then,  by  a  levy  of  the  ap- 
propriate writ,  get  this  money  from  the  pos- 
aesBton  of  Busaell,  and  apply  It  to  the  satis- 


faction of  his  judgment.  There  was  no  con- 
cealment by  Benson  at  any  time  that  he  laid 
claim  to  this  money  by  virtue  of  an  assign- 
ment In  the  very  first  Interview  be  bad 
with  Ell,  the  latter  was  so  informed,  and  un- 
questionably so  understood.  Mr.  Charpiot, 
too,  knew  of  it,  imjbably  very  soon  after 
tbe  claim  was  made.  It  is  true  that  Ben- 
son knew  of  Eli's  claim,  and  also  that  Rus- 
sell held  tbe  money,  and  It  Is  Just  as  clear 
that  Ell  was  equally  apprised  of  both  facta. 
It  Is  also  evident  that  each  claimant  was 
determined  at  the  earliest  opportunity  to  get 
possession  of  this  money  from  Russell,  and 
not  only  did  Benson  not  conceal  this  inten- 
tion from  Eli,  but  he  expressly  told  him  his 
purpose  was  to  get  it  If  he  could,  by  reaort 
to  all  the  courts.  If  necessary. 

Tbe  situation,  then,  was  that  there  were 
two  claimants  for  a  fund  in  the  bands  of  an 
officer.  Both  were  striving  to  get  it  Nei- 
ther was  willing  to  wait  Its  disposition  at 
the  end  of  a  trial  of  the  prisoners,  and 
each  was  trying  to  circumvent  the  other. 
Being  Indebted  to  various  persons,  as  he 
says  (and  there  Is  no  evidence  at  all  to  the 
contrary),  Benson  split  up  the  claim  Into 
four  parts,  and  four  suits  were  Inought, 
Judgments  secured,  writs  of  execution  issued, 
and  the  money  seized  and  applied,  as  herein- 
before stated.  It  Is  said  that,  by  this  course 
of  conduct.  Benson  defrauded  Ell  of  bis 
money,  and  abused  the  process  of  tbe  court. 
If,  as  a  matter  of  fact,  Benson  honestly  be- 
lieved that  this  money  In  the  bands  of  Rus- 
sell was  not  Elf's,  that  It  was  not  In  tbe  cus- 
tody of  the  law,  that  It  was  equitably  bis 
own  property,— to  all  of  which  he  testifies, — 
then,  even  though  he  was  altogether  wrong 
upon  all  points,  his  attempt  thus  to  get  bis 
money  cannot  be  considered  to  be  a  fraud 
upon  Ell,  or  an  abuse  of  the  process  of  the 
courta,  such  aa  to  cause  hia  disbarment  If 
an  attorney  la  to  be  visited  with  this  penalty 
whenever  he  misconc^ves  the  facta  or  the 
law,  or  the  remedy  for  the  enforcement  of 
rights  which  be  believes  belong  to  a  client, 
few,  if  any,  attorneys  would  be  safe.  If, 
however,  the  record  satined  na  that  the 
respondent  was  actuated  by  corrupt  or  dis- 
honest motives,  or  that  he  wron^lly  and 
intentionally  defrauded  or  intended  to  de- 
fraud Ell,  or  to  abuse  the  process  of  the 
court,  he  should  be  disbarred.  Moreover,  It 
is  vigorously  argued  that.  If  Benson  honest- 
ly believed  that  the  money  was  his,  his  suit 
should  have  been  in  r^levln  against  Bussell 
for  unlawful  detention,  or  have  sounded  in 
damages  for  unlawful  conversion.  Wben, 
on  the  contrary,  he  proceeded  directly  against 
the  defendants,  be  repudiated  the  validity 
of  the  assignment,  thereby  evidencing,  by 
such  Inconsistent  conduct  hia  own  dlsbdlef 
as  to  the  genuineness  of  bis  claim  thereun- 
der. As  evidencing  tbe  same  dlsbetid!.  It  la 
aald,  were  the  splitting  up  of  the  cause  of  ac- 
tion, so  as  to  bring  each  claim  within  the 
Jurisdiction  of  a  Justice  of  tbe  peace,  the 
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procuring  from  the  defendants  of  the  power 
to  confeB8  jadgmmt  and  admit  service  of 

.'proceiK,  and  the  instltotlMi  of  these  tour 
bults  before  a  court  In  a  remote  part  of  the 
lireclnct,  and  the  seizure  hy  the  constable  of 
the  money  in  the  hands  of  Bussell. 

As  a  matter  of  law,  we  cannot  say  that 
Benson's  only  remedies  were  re^evln  and 
coDTerston;  nor  Is  It  true  that  his  election 
to  proceed  directly  against  the  defendants, 
and,  by  ancillary  or  direct  process  under  his 
JudKinent  against  them,  to  reach  the  money 
held  by  Russell,  was  necessarily  Inconsistent 
with  his  honest  belief  that  the  latter  method 
was  legal.  Benson  testifies,  as  a  fact,  that 
he  thought,  and  still  thinks,  he  had  the  legal 
right  so  to  do.  We  may  say  that,  if  Benson 
had  no  description  of  the  bills,— and  there 
Is  no  eWdence  that  he  bad,— rqi^erln  would 
not  lie;  and,  where  one  wrongfully  converts 
to  his  own  use  the  property  of  another,  the 
latter  may  not  choose  to  rely  solely  upon 
the  personal  liability  of  the  wrongdoer. 
There  is  no  evid^ce  that  the  constable  wns 
acting  under  the  advice  or  direction  of  the 
respondent  In  seizing  the  money  as  he  did. 
In  this  collateral  proceeding  it  Is  not  prc^r 
for  us  to  determine  the  l^allty  or  Illegality 
of  the  different  stepa  taken  by  the  respond- 
ent to  get  this  money,  unless  and  acept  in 
so  far  as  we  are  compelled  to  do  bo  by  the 
necessities  of  the  pending  case;  nor  must  we 
be  understood  as  intimating  that  the  defend- 
ants or  proper  party  intervener  might  or 
might  not  have  defeated  such  measures  had 
timely  defenses  been  interposed.  If  £11  was 
not  a  party,  he  Is  not  bound;  and  the  record 
In  this  proceeding  incidentally  discloses  that 
an  action  is  now  pending  in  the  proper  Ju- 
risdiction, in  which  £11  is  seeking  to  recover 
his  money  or  its  equivalent;  and  we  must 
assume  that,  if  the  evidence  therein  warrants 
It,  proper  relief  wUl  be  given.  We  should 
not  therefore  unnecessarily  anticipate  that 
Judgment,  or  prejudice  the  rights  of  the  lit- 
igants one  way  or  the  other  by  declaring.  In 
this  proceeding  for  disbarment,  the  rights  of 
the  parties  there.  Indeed,  it  is  the  proper 
practice  not  to  entertain  disbarment  pro- 
ceedlngs  while  the  conduct  complained  of  Is 
already  being  Investigated  In  an  a];vroprlate 
action;  and,  where  the  (alleged)  wrong  is 

'  committed  during  or  In  connection  with  the 
judicial  trial  of  an  action,  the  institution  of 
a  proceeding  like  this  should  be  postponed, 
or  Its  heariog  suspended,  until  the  termina- 
tion of  the  action.  Had  the  pendency  of 
this  action  been  seasonably  dnd  properly 
brought  to  our  attention,  the  foregoing  prac- 
tice would  have  been  observed.  But,  in  auy 
event,  it  is  unquestionably  true  that  the 
charges  here  are  not  wholly  dependent  upon 
the  regularity  or  Illegality  oC  the  procedure 
In  the  suits  t>efore  the  Justice  of  the  peace. 
Rather,  the  question  Is  whether  Benson's 
acts  show  such  moral  obliquity  as  to  make 
him  unfit  to  pursue  the  high  and  honorable 
profession  of  a  lawyer. 


We  thibic  the  mie  Is  beyond  cavil  that  In  a 
case  of  this  sort  the  charges  must  be  estab- 
lished by  clear,  convincing,  and  satisfactory 
evidence.  It  Is  not  necessary  in  this  par- 
ticular proceeding  to  go  as  far  as  some  courts 
have  intimated,  and  as  some  counsel  claim 
to  be  the  law,— that  the  j^oof  should  be,  as 
In  criminal  cases,  beyond  all  reasonable 
doubt.  Certainly,  however,  before  an  attor- 
ney charged  with  unprofessional  conduct  Is 
deprived  of  his  license,  and  cut  off  from  the 
practice  of  a  profession  by  which  he  earns 
his  living,  the  proof  thereof  should  rest  upon 
a  more  substantial  foundation  than  that  pro- 
duced before  us  in  this  proceeding.  In  this 
connection  the  previous  reputation  and  stand- 
ing of  the  respondent  Is  a  matter  entitled  to 
much  consideration.  In  this  record  Is  the 
testimony  of  such  men  as  Ex  Judge  Elliott, 
of  this  court,  of  Judges  Palmer  and  Johnson, 
now  judges  of  the  district  court  of  the  Second 
Judicial  district  of  this  state,  of  Judge  Steele, 
of  the  county  court,  and  of  Mr.  Monasb,  pres- 
ident of  the  Denver  Chamber  of  Commerce 
and  a  iwomlnent  business  man  of  the  city,— 
all  to  the  effect  that  Benson's  previous  stand- 
ing as  a  lawyer  and  as  an  honorable  man 
was  of  the  highest;  and  they  testify  that, 
until  these  charges  wer^  preferred  against 
him,  they  never  beard  anything  derogatory 
to  his  character.  Considering  this,  in  con- 
nection with  all  of  the  other  evidence  pro- 
duced, we  are  constrained  to  say  that  a 
case  has  not  been  made  out  against  the  re- 
spondent that  would  justify  a  jadgmat  of 
disbarment. 

Notwithstanding  our  conclusion  upon  these 
Issues  both  of  law  and  fact  in  favor  of  the 
respondent.  It  must  not  be  understood  that 
we  approve  of  all  his  acts,  or  commend  them 
as  ivecedents  that  may  safely  be  Imitated  In 
tike  circumstances.  Even  though  respond- 
ent, upon  strictly  legal  principles,  may  liave 
been  justified  In  the  method  adopted  for  get- 
ting possession  of  this  money,  and  while  due 
allowance  should  be  made  for  reasonable 
zeal  of  counsel  in  the  effort  to  accomidlsh  by 
legitimate  means  what  he  honestly  considers 
a  worthy  object,  nevertheless  the  course  pur* 
sued  by  responaent,  in  so  far  as  It  pertains 
to  the  Institution  and  prosecution  of  these 
suits,  was,  to  say  the  least,  most  indiscreet 
It  would  have  been  far  better  even  for  his 
own  reputation,  as  he  himself  must  now 
painfully  realize,  as  well  as  for  the  honor  of 
bis  profession,  had  he  waited  the  result  of 
the  statutory  proceeding  which  the  court, 
having  jurisdiction  of  a  criminal  case,  usual- 
ly pursues  in  determining  the  right  of  own- 
ership to  such  property.  And  while  we  do 
not,  as  we  have  said,  llnd  said  acts  to  be  so 
censurable  as  to  call  for  disbarment,— and  of 
this  finding  respondent  should  have  the  full 
benefit, -and  while  we  do  not,  by  these  re- 
flections, intend  to  minify  the  force  and  prop- 
er effect  thereof,  or  desire  to  detract  from 
Its  natural  and  legal  consequence,  yet,  when 
ve  view  said  acts  from  the  standpoint  of 
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those  ethical  principles  with  which  every 
lawyer  should  square  bis  conduct,  we  cannot 
pmlt  this  expression  of  our  disapproval. 
From  the  forej^oing  it  follows  that  the  rule 
to  show  cause  heretofore  Issued  against  the 
respondent  should  be  discharged,  and  the  in- 
formation dismissed;  and  It  is  so  ordered. 


LOTHBOP  T.  TRACT. 

(Supreme  Court  of  Colorado.     Dec.  6,  1897.) 

Tkustkb's  Sale— Validitv— Bbsbpiciakt  as  Pur- 
cbasek  —  uol'r  of  sale  —  ixadeijuaot  of 
Prick— Appeal — Conplictixq  Btidbnob. 

1.  Where  there  was  Ipctil  evidence  to  anpport 
the  findings,  the  more  iiiiiterial  part  of  which 
was  oral  testiiuouy,  the  fact  tbat  some  of  the  ev- 
idence was  iu  the  form  of  doiioaitions  did  not  af- 
fect the  rule  that  a  judjraieiit  on  coDflicting  evi- 
dence should  Qot  be  disturbed. 

2.  Where  the  beneficiary  in  a  trust  deed  was 
the  only  bidder  at  the  trustee's  sale,  and  such 
deed  provided  that  he  naifiht  become  the  pur- 
chaser, the  position  that  there  was  no  competi- 
tion, and  the  highest  and  best  price  was  not  le- 
cnred,  and  there  was  no  bona  fide  purchaser,  was 
not  tenable. 

3.  Where  a  trustee's  sale,  which  was  adver- 
tised for  10  o'clock  a.  m..  occurred  at  about  half 
past  10  o'cioclc,  such  act  was  not  a  departure 
from  the  notice,  as  the  sale  was  had  within  the 
hour  beginning  at  10  o'clock. 

4.  Where  there  was  no  evidence  of  any  Irreg- 
ularity in  a  trustee's  sale,  mere  inadequacy  of 
price  was  no  ground  of  itself  for  setting  it  aside. 

5.  Where  certain  property  sold  by  a  trustee 
did  not  bring  its  full  value,  on  account  of  a  finan- 
cial stringency  at  the  time  of  such  sale,  plaintiff 
showed  no  equitable  ground  for  relief  as  against 
Buch  sale,  in  the  absence  of  evidence  that  »uch 
property  would  probably  bring  more  if  resold. 

Appeal  from  district  court,  Arapahoe 
county. 

Action  by  Hattle  K.  Lothrop  against  Isa- 
bella M,  Tracy  to  vacate  a  sale  under  a  tiust 
deed.  From  a  Judgment  dismissing  her  ac- 
tion, plaintiff  appeals.  Affirmed. 

Samuel  H.  Baker,  for  appellant.  A.  B. 
Seaman,  for  appellee. 

CAMPBELL,  J.  The  object  of  the  action, 
which  is  brought  against  the  purchaser,  at 
a  trustee's  sale,  of  three  lots  situate  In  the 
city  of  Denver,  1b  to  cancel  the  trustee's 
deed,  as  against  the  plaintiff,  the  alleged 
eqnltable  owner,  on  the  ground  that  the 
name,  as  to  bcr,  is  Invalid.  The  trial  was 
to  the  court,  without  a  jury,  whose  findings 
of  fact  and  law  were  for  the  defendant,  re- 
sulting In  the  dismissal  of  the  action.  From 
the  Judgment,  plaintiff  has  appealed. 

The  assignments  of  error  are  three  In 
number:  First,  the  court  erred  In  rendering 
and  entering  judgment  in  favor  of  the  de- 
fendant, and  against  the  plaintiff,  when,  un- 
der the  law  and  the  evidence,  mid  Judgment 
should  have  been  for  the  plaintiff;  second, 
the  court  erred  in  this:  that  the  finding  and 
judgment,  and  each  of  them,  la  against  the 
law;  third,  the  court  below  erred  in  thlit: 
that  the  finding  and  judgment,  and  each  of 
them,  iB  coutmrj  to  the  erldeucu  In  the 


case.  Though  separately  stated,  as  the  mle 
requires,  they  are  tantamount  merely  to  an 
assignment  that  the  decree  Is  contrary  to 
the  law  and  the  evidence. 

We  premise  by  saying  that  the  alleged  er- 
rors of  the  court  In  admitting  and  reject- 
ing testimony,  argued  1^  the  appellant,  can- 
not be  considered,  for  no  assignment  of  er- 
ror has  been  predicated  thereon,  as  required 
under  mle  11.  It  Is  more  satisfactory,  how- 
ever, to  say  that  even  a  casual  Inspection  of 
the  record  shows  that  plaintiff  was  not 
prejudiced  by  any  such  ruling  of  the  court 
upon  the  evidence.  A  brief  statement  of 
the  facts  at  the  outset  will  shorten  the  opin- 
ion, as  well  as  more  clearly  bring  into  view 
the  points  urged  for  a  reversal.  Plaintiff 
was  the  equitable  owner  of  these  lots,  and 
took  a  conveyance  thereof,  subject  to  the 
Incnmbrance  of  a  trust  deed  securing  the 
payment  of  a  $5,000  note.  The  maker  of 
the  note  being  In  default,  the  trustee,  on 
the  proper  request,  and  nnder  the  authority 
conferred  by  the  trust  deed,  proceeded  to 
advertise  and  sell  the  property.  At  the 
sale  It  was  bid  In  for  the  beneficiary  at  93,- 
000,  and  tbat  amount  was  indorsed  as  a 
credit  on  the  note.  The  plaintiff  chaises  In 
her  complaint  that  the  sale  was  Invalid,  be- 
cause the  newspaper  in  which  appeared  the 
advertisement  of  the  notice  of  sale  was  not 
of  the  character  contemplated  by  the  trust 
deed;  that  the  sale  was  not  held  at  the 
time  advertised,  or  conducted  In  the  pnq>er 
manner;  that  the  property  bvonght  an  In- 
adequate price;  tbat  there  was  no  competi- 
tion in  the  bids,  and  no  bona  fide  purchaser. 
At  the  trial,  however,  the  Irregularity  aa  to 
the  advertisement  was  abandoned,  and  the 
defects  argued  by  counsel  are  under  the  oth- 
er specifications. 

1.  All  questions  of  fact  were  detennlne<l 
against  the  oppellant  1^  the  trial  court, 
chiefly  upon  uncontroverted  evidence,  for 
only  as  to  the  manner  of  conducting  the 
sale  was  the  evidence  at  all  In  conflict,  and 
that  was  not  serions.  As  there  was  legal 
and  competent  evidence  to  support  tbe  find- 
ings, we  might  summarily  dispose  of  this 
phase  of  the  case  by  Invoking  the  general 
rule  prevailing  In  appellate  tribunals,  and 
refuse  to  disturb  a  judgment  predicated  up- 
on such  evidence,  though  there  was  a  con- 
flict therein.  But  the  appellant  contends 
that,  Inasmuch  as  some  of  the  evidence  was 
In  the  form  of  depositions,  the  foregoing 
rule  Is  Inapplicable,  and  that  it  Is  onr  duty 
In  such  a  case  to  sift  the  evidence,  with  a 
view  to  determine  on  which  side  It  pre- 
ponderates. By  far  the  larger  and  more  ma- 
terial part  of  the  evidence  was  oral  testi- 
mony by  witnesses  heard  In  the  presence  of 
the  court  and  so  the  case  does  not,  an  con- 
tended by  appellant,  entirely  fall  without 
this  rule.  but.  at  most.  Is  modified  only  as 
to  the  depositions.  Whatever  rule  we  adopt 
here,  the  result  la  the  same,  as  we  cflnn4ii 
say  that  the  findings  are  wnmg.  Indeed, 
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u  we  TiefW  tbe  csm,  there  was  no  r^l  con- 
filct  except  as  to  the  tone  of  voice  in  which 
the  trustee  cried  the  sale;  and,  as  to  that, 
If  credence  was  given  to  bis  testimony,  the 
court  was  abundantly  Jostlfied  In  fibding 
that  he  did  his  full  duty.  MoreoTer,  no 
claim  is  made  by  appellant's  couiuel  that 
there  is  not  some  competent  erldence  to  up- 
hold this  particular  finding. 

2.  Upon  the  legfU  proposltlonB,  correct 
principles  were  applied.  There  was  only 
one  bidder  at  the  sale,  tlie  note  owner 
(through  his  i^nt),  and  the  trustee^s  deed 
was  made  to  him.  It  la  said,  therefore, 
that  thwe  was  no  competition,  and  the  high- 
est and  best  price  was  not  secured,  and 
there  was  no  bona  fide  purchaser.  Xelther 
position  is  tenable.  Tbe  trust  deed  express- 
ly provides  that  tbe  owner  of  the  note  may 
become  the  purchaser.  Neither  the  trustee 
nor  the  owner  of  the  note  can  compel  other 
persons  to  bid  at  a  sale.  If,  therefore,  no 
one  but  tbe  owner  bids,  his  offer.  In  the 
sense  of  the  term  as  used  In  the  trust  deed. 
Is  tbe  "highest  and  best";  and  where  a  full 
and  fair  opportunl^  Is  given  to  bidders  to 
participate,  and  there  is  no  collusion,  the  re- 
quirement as  to  competition  is  fulfilled. 
Where  only  two  bids  are  made,  one  may  be 
"higher  and  better"  than  the  other,  but  it 
Is  Hot  the  "highest  and  best";  that  Is,  if  we 
speak  with  the  utmost  precision,  and  ac- 
curately distinguish  between  the  three  de- 
grees of  comparison.  It  is  only  where  there 
are  three  or  more  bids  that  one  may  be  said 
to  be  the  "highest  and  best."  But,  where 
the  trust  deed  declares  the  trustee  must  sell 
for  the  highest  and  best  price,  this  does 
not  mean  that  no  sale  Is  legal,  unless  there 
are  three  or  more  bids.  If  only  one  bona 
fide  bid  is  made.  It  is,  in  the  sense  of  the 
language  employed  in  the  Instmment,  "the 
highest  and  best  Md."  The  contention  of 
the  appellant  to  the  contrary  savors  too 
much  of  subtlety  to  receive  Judicial  sanc- 
tion when  contracts  of  the  character  In 
question  are  consti'ned. 

3.  The  sale  was  advertised  for  10  o'clock 
a.  m.  It  was  about  half  past  10  o'clock 
when  tlie  bid  was  accepted  and  the  property 
declared  sold.  There  Is  no  satisfactory  evi- 
dence <in  fact,  none  whatever)  that  any  per- 
son Intending  to  Md  left  before  the  sale  be* 
gan,  or  was  misled  Into  believing  Oiat  it 
would  not  occur,  because  the  trustee  did  not 
begin  reading  the  notice  at  the  precise  min- 
ute advertised.  If  there  was  any  necessity 
for  justifying  the  trustee  in  \i^tlng  for  30 
minutes,  the  record  furnishes  It  In  the  fact 
that  several  other  like  sales  at  the  same 
hour  and  place  were  being  cried,  which,  as 
appellant's  counsel  upon  another  branch  of 
the  case  contends,  might  tend  to  confuse 
bidders,  and  pre^'ent  Inforniatlon  as  to  what 
was  taking  place.  This  act  Is  claimed  to  be 
a  departure  from  the  notice  of  sale,  but  It 
is  not.  In  the  case  of  Mcdoreru  v.  Insur- 
ance Qo.,  100  111.  151,  this  precise  question 


was  before  that  court.  There  tiK  property 
was  advertised  to  be  sold  at  the  hour  of  11 
o'clock,  but  the  sale  did  not  occur  until  be- 
tween half  pasfe  11  and  12  o'clock.  The 
claim  there  was  the  same  as  here,  that  the 
trustee  must  sell  the  pn^rty  at  the  precise 
hour  advertised.  Mr.  Justice  Craig,  speak- 
ing for  the  court  so  effectually  disposes  of 
this  contention  that  we  take  the  liberty  of 
giving  bis  exact  language:  "The  law  does 
not  recognise  fractions  of  an  hour  or  frac- 
tions of  a  day;  and,  when  a  notice  says  that 
a  sale  of  land  will  be  made  at  the  hour  of 
eleven  o'clock,  the  practical  common  sense 
of  the  language  used  Is  that  the  sale  will  be 
made  during  tbe  hour  of  eleven,  or  between 
eleven  ana  twelve  o'clock.  This  Is  upim  the 
ground  that  eleven  o'clock  means  from  elev- 
en until  twelve;  In  other  words,  it  Is  eleven 
o'clock  from  eleven  to  twelve.  It  would 
have  been  impossible  for  the  trustee  to  have 
made  this  sole  precisely  at  eleven  o'clock. 
That  Is  but  an  instant,  and,  before  the  trus- 
tee could  have  read  two  lines  of  the  adver- 
tisement, the  time  would  have  been  gone. 
The  law  does  not  e:q)ect  require  Impossi- 
ble things,  and  a  moment's  reflection  Is 
enough  to  convince  any  reasonable  person 
that  the  truslse,  under  this  notice,  was  not 
required  to  appear  and  aeil  precisely  at  elev- 
en o'clock,  hut  the  notice  gave  him  the  right 
to  amiear  at  any  time  during  the  hour,  and 
make  the  sale."  Approving  this  decision, 
see  Lesier  v.  Bank,  17  B.  I.  88,  20  Aa  231. 

4.  The  defendant  offered  no  evidence  aa 
to  the  value  of  the  property.  That  produced 
by  the  plaintiff  is  substantially  harmonious. 
It  was  estimated  at  firam  f 7,500  to  f 10,000. 
The  plalntifTs  own  witnesses,  however,  ad- 
mitted that  at  the  time  of  the  sale,  owing  to 
the  financial  depression  following  the  panic 
of  18^  it  was  almost  impossible  to  fix  any 
market  value  for  lots  situate  as  these  are. 
There  were  no  sales  at  ^I,  except  under 
foreclosures;  and,  while  the  foregoing  were 
the  estimated  values,  the  witnesses  did  not 
pretend  to  say  that  any  such  price  could 
then  have  been  obtained  In  the  market. 
Mere  Inadequacy  of  price  is  no  ground  for 
setting  aside  a  Judicial  or  trustee's  sale  oth- 
erwise properly  conducted.  There  Is  not  a 
particle  of  evidence  In  this  record  of  any 
Irregularity  In  the  sale,  unless  the  alleged 
Inadequacy  of  price  is  such,  and  that  of  It- 
self Is  not  ground  for  declaring  the  sale  in- 
valid. At  best,  it  Is  only  a  circumstance 
which,  taken  In  connection  with  proof  of  ir^ 
regularity,  surprise,  accident,  mistake,  or 
fraud,  or  either  or  all  together,  sometimes 
leads  to  the  setting  aside  of  sales  of  this 
character.  The  very  cases  cited  the  ap- 
pellant so  hold.  Among  others,  see  Moans 
V.  Rosevear,  42  Kan.  377,  22  Fac  318;  Blxby 
T.  Mead,  18  Wend.  611.  See,  also,  cases  cit- 
ed In  20  Am.  &  Eng.  Bnc.  Law,  952;  Love- 
laud  V.  Clark.  11  Colo.  205,  IS  Pac.  544. 
which  Is  a  leading  case.  But,  If  there  was 
some  evidence  of  any  of  these  Infirmities^ 
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plalntUTB  own  condact  would  be  an  Insnper- 
able  objection  to  granting  relief.  Neither  In 
her  pleading  nor  at  the  trial  did  she  offer  to 
do  eqalt7.  There  is  no  evidence  at  all  that 
the  property  would  probably  bring  more  If 
resold.  Plaintiff  does  not  offer  to  bid  more, 
or  to  bid  the  amount  of  the  note,  or  any 
larger  snm.  or  claim  that  any  other  person 
would  be  likely  to  do  so.  Nor  does  she  ^er 
to  pay  any  of  the  costs  of  the  former  sale 
or  the  aocrned  interest  or  delinquent  taxes. 
In  fact,  she  admits  that  she  was  financially 
unable  to  do  any  of  these  ttalngB,  or  to  pur- 
chase the  pn^rty  or  bid  at  the  sale.  It 
may  be,  and  doubtless  is,  unfortunate  that 
■he  must  lose  her  cqul^  in  this  property  be- 
canse,  on  account  of  the  stringent  of  the 
times,  the  property  did  not  bring  its  full 
value.  But  this  is  no  legal  reason  why  the 
court  should  depart  from  the  unquestioned 
rules  of  law  that  govern  such  cases,  and  ar- 
bitrarily give  to  the  plaintiff  a  further  op- 
portuni^  to  protect  herself,  when  even  she 
herself  does  not  claim  that  another  sale 
would  enable  her  to  do  sa  I^acer  C!o.  v. 
Maxwell,  24  Goto.  87,  48  Fac  815;  1  Pom. 
Eq.  Jur.  (2d  Ed.)  i  383,  note  4,  and  cases 
cited;  Loney  v.  Gourtnay,  21  Neb.  680,  39 
N.  W.  616;  Insurance  Go.  v.  Bnggs,  121  lU. 
119, 13  N.  E.  S50;  Duncan  v.  Dodd.  2  Paige, 
99.  The  very  contii^ncy  hss  ba^wned  In 
this  case  that  frequently  occun  In  such  cir- 
cumstances. Where  one  buys,  as  a  specula- 
tion, an  equity  in  property,  hoping  to  sell  on 
a  rlting  marlcet,  to  clear  off  ''he  prior  lien, 
and  malie  a  profit,  he  necessarily  runs  the 
risk  of  a  'decline  in  values,  tne  loss  of  the 
original  Investment,  tf  any,  pud  the  antici- 
pated profits.  All  this  must  have  been  con- 
templated when  the  purchase  was  made* 
and,  In  the  absence  of  some  recognized 
equitable  ground  for  rdlef,  a  foreclosure 
sale  will  not  be  set  aside  merely  because  It 
results  In  loss  to  the  owner  of  the  equity. 
The  court  below,  upon  legal  and  sufilcient 
evidence,  having  determined  all  of  these 
questions  of  fact  against  the  plaintiff,  and 
the  law  being  correctly  applied  thereto,  the 
judgment  should  be  alUrmed;  and  It  is  so 
ordered.  Affirmed. 


OEIIMAXIA  LIFR  TXS.  CO.  v.  BOSS- 
LEWI  N  et  al. 
lSiiin<eme  Court  of  Colorado.    Dec.  20.  1897.) 

Eviiiescs  — CoKoxBK'a  Vehiuct  —  Expert  Wit- 
KI8SES— CoMPKTKrvrT— Kevibw  om  Appeal 

—  LiFB  I5SCKANCI! — SriCII>E. 

1.  Under  the  sthtutes  anthoriKini;  the  coroner, 
when  a  death  occurs  under  su^picioiis  oircum- 
Rtnneog,  to  aummoii  n  jury,  hold  an  inquisition, 
atiil.  if  tlie  jury  finds  thnl  a  crime  has  bi'on  com- 
mitfed,  to  issue  a  warrant,  and  cause  thp  flrrcst 
of  the  person  suspected  of  such  crime,  the  pur- 
pose of  inquiBiiinns  is  merely  to  furnixh  the 
inundation  for  a  criminal  proai'cution,  and  heuce 
they  are  not  ndmissihle  as  evidence  of  aulcitUv 

2.  No  judicin)  powers  are  conferred  on  coto> 
versi  hence  the  procevtUogs  at  an  hiqueat  are 


taken  extrajudicially,  and  are  Inadmissible  as 

evidence  of  suicide. 

3.  Statutes  of  one  atate,  when  adopted  hy  a 
sister  state,  are  taken  with  the  construction 
placed  upon  them  by  the  courts  of  said  state,  but 
subsequent  eases,  while  persoadve,  are  not  em- 
trolling. 

4.  Since  the  admission  of  a  coroner's  inquisi- 
tion as  evidence  in  a  suit  bet^veen  prirate  par- 
ties upon  a  catise  of  action  growing  out  of  the 
death  of  deceased  would  result  in  great  effort  to 
secure  a  favorable  coroner's  rerdict,  and  would 
inti-oduce  an  element  of  uncertainty  Into  the  prac- 
tice, such  inquiflitiona  should  be  excluded  as  evi- 
dence on  the  ground  of  public  policy. 

5.  A  graduated  physician,  who  had  he«i  reg- 
u!&rly  and  constantly  engaged  in  the  practice 
19  years,  and  was  duly  liceuaed  to  practice  med- 
icine in  the  state,  who  received  tnstrnetioa  at 
college  on  toziccdogy,  had  been  a  lecturer  and 
teac4ier  in  that  subject  for  4  or  5  years,  and  had 
made  a  special  study  of  it  for  12  or  13  years, 
who  had  nearly  100  cases  of  homicide  and  sui- 
cide from  poisoning,  and  who  had  treated  a 
large  number  of  cases  of  arsenical,  opium,  bel- 
ladonna, and  other  poisoning,  was  competent  to 
testify  with  reference  to  tbe  effects  of  cyanide 
of  potaaaium  upon  the  hnmna  systetn,  although 
he  bad  had  no  actual  experience  with  poiaoDinc 
from  Buch  drug. 

G.  The  decisim  of  the  trial  court  upon  the  com- 
petency of  a  witness  to  testis  as  an  expert  is 
subject  to  review  on  appeal. 

7.  Suicide,  as  a  defense  in  an  action  on  a  life 
insurance  policy,  may  be  establiiAied  by  circum- 
stantial evidence. 

Appeal  from  district  court,  Arapahoe  ootm- 
ty. 

Action  by  George  £.  Boss-Lewln,  as  trus- 
tee, and  the  First  National  Bank  of  Denver, 
against  the  Germauia  Life  Insurance  Com- 
pany of  Xew  York,  on  a  policy  of  life  Insur- 
ance. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.  Reversed. 

This  acti(Hi  was  histttnted  by  Geo^  B. 
Ross-Lewin,  as  trustee,  and  the  FInt  Na- 
tional Bank  of  Denvor.  plaintiffs,  against  tbe 
Germania  Life  Insurance  Company  of  tbe 
City  of  New  YoilE,  defoidant,  to  recov>CT  up- 
on a  policy  of  Insurance  upon  the  Ufe  of  Ja- 
cob Boehm  for  the  sum  of  93O,O0a  Tbla  iOe 
Insurance  policy  was  procured  by  Boehm  on 
the  23d  day  of  October,  1891,  the  considera- 
tion being  the  payment  of  the  sum  of  91,G4^ 
and  an  agreement  for  a  like  payment  annual- 
ly thereafter  tor  the  period  of  20  yeara,  or 
during  the  life  of  the  assured.  On  the  lltta 
day  of  November,  1891,  Boehm,  txa  a  valn- 
able  consideration,  assigned  and  transferred 
this  policy  of  Insurance  to  jAalntlfflt,  of  whlcb 
assignment  written  notice  was  gtren  to  tbe 
defendant.  Boehm  died  on  the  14tb  day  of 
Alarch,  1892,  at  Denver,  Colo.,  and  In  due 
time  the  defmdant  was  furnished  hy  plain- 
tiffs with  proof  of  the  death  of  the  aaaared, 
and  payment  was  demanded  iqmn  the  policy, 
which  was  refused.  All  these  allegatlona  of 
the  complaint  were  admitted  by  the  answer. 
To  defeat  tbe  action,  the  defendant  r^led  up- 
on three  afilnnatlve  defenses,  two  of  whidi 
were  abandoned  at  the  trial,  so  that  It  is  only 
necessary  upon  this  review  to  consider  tbe 
third  defense.  This  third  defense  la  baaed 
upon  the  fifth  paragraph  of  tbe  written  appli- 
cation, wbldt  was  made  a  part  of  tbe  coa- 
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tract  of  iDsurance:  ''Conditions  and  Agree- 
ments  of  This  lommuioe.  Tlila  policy  sbaU 
ceasu,  and  be  unll,  Told,  and  of  no  effect,  and 
this  company  sbaU  not  be  liable  for  the  pay- 
ment of  the  sum  assured,  or  any  part  tliere- 
of,  but  all  premiums  previously  paid  sball  be 
tbe  absolute  property  of  the  company,  with- 
out any  account  whateTo:  to  be  rendered 
therefor:  •  *  *  5th.  (Sult^e.)  If.  within 
three  years  from  the  date  hereof,  the  sold  as- 
sured shall  die  by  suicide,  or  by  his  or  her 
own  band,  or  In  consequence  of  an  attempt  to 
commit  suicide,  or  to  take  his  or  her  own  life, 
whether  sane  or  insane  at  the  time."  The 
company's  defense  of  suicide  was  alleged  in 
the  following  words:  "And  the  defendant 
further  alleges  that  the  death  of  said  Jacob 
Eoehm  was  caused  by  the  presence  of  cyanide 
of  iwtasBium  in  the  body  of  sold  Jacob 
Boehm;  that  cyanide  of  potassium  la  a 
deadly  poison;  tliat  said  poison  was  taken  by 
the  said  Jacob  Boehm  from  bis  own  hand; 
and  that  said  assured  died  on  the  day  alleged 
by  suicide,  and  by  his  own.  hand,  and  In  con- 
sequence of  an  attempt  to  commit  suicide, 
and  of  an  attempt  to  take  his  own  life."  On 
and  prior  to  March  14, 181)2,  the  deceased,  Ja- 
cob Boehm,  bad  been  conducting  an  exten- 
sive business  in  the  city  of  Denver  with  one 
Steinbok,  under  the  Arm  name  of  Boehm  & 
Oo.  Upon  that  date  both  he  and  the  firm 
were  financially  embarrassed,  and  the  prop- 
erty of  the  Arm  was  seized  under  a  writ  of 
attachment  levied  In  favor  of  the  First  Na- 
tional Bank  of  Denver.  Ihe  evidence  shows 
that  this  attachment  was  levied  about  the 
noon  hour,  Boehm  at  the  time  being  absent 
from  the  store  for  his  noonday  lunch,  hav- 
ing gone  to  the  Arcade  restaurant,  on  Lari- 
mer street.  In  this  city,  with  two  friends,  for 
that  purpose,— <HLe.  Adolph  Schayer,  who  had 
b^  his  intimate  business  and  personal 
friend  for  many  years;  the  other,  an  ac- 
quaintance by  the  name  of  Farmer.  Soon 
after  these  parties  seated  themselves  at  the 
table,  and  after  taking  some  soup,  the  de- 
ceased, getting  up  from  the  table,  stated  that 
he  desired  to  Infoim  his  partner,  Mr.  Steinbok, 
by  telephone,  where  he  was.  This  he  did  at 
the  telephone  In  the  room.  ^Tien  he  returned 
to  his  friends.  It  was  noticed  that  he  was  pale, 
and  muL-h  ngltnteil,  and  expressed  a  desire 
to  leave  without  eating,  whereupon  the  oth- 
ers said  they  would  go  with  him.  On  the 
way  out  of  the  restaiimiit  they  stopped  at 
the  cisar  stand,  and  Boehm  purchased  elgars 
for  himself  and  fi-tends.  About  this  time 
Boehm  told  Si-li.'iyer  that  he  wanted  to  get 
rid  of  Farmer,  in  oriler  that  he  might  speak 
to  Sthayer  on  business.  Boehm  and  Sehaj'er 
then  stpai-ated  from  Farmer,  and  proceeded 
toyetlior  along  Larimer  street,  going  towards 
Boehm's  place  of  business.  Tlie  evidence 
sliows  that  'Roehm.  who  was  laboring  under 
gi'cat  exciteiiirut  at  this  time,  said  to  Scliaj'- 
er,  "Adoiiili,  Uiey  have  got  me;  the  slierlff  is 
in  possession  of  the  place  now,"  and  tlien  be- 
gan muttering  to  himself,  "My  God,  I  didu't 


think  Geo^  would  do  Itl"  Upon  being  ques- 
tioned as  to  whom  he  reteneA,  he  said, 
"Why,  the  First  National  Bank  attachment." 
Soon  after  this  he  stopped  on  the  sidewalk, 
and  said:  "Adolph,  1  want  you  to  promise 
me  one  thing.  I  want  you  to  be  as  good  a 
friend  to  my  wife  as  you  have  been  to  me." 
Schayer  testified  that  this  conversation  had 
auch  an  effect  upon  him  that  he  became  very 
ranch  excited,  and  began  to  search  Boehm  for 
something,— -passed  his  hand  over  his  hip 
pockets,  and  went  through  his  clothes,— but 
did  not  find  anything,  but  resolved  to  stay 
with  him.  Wh«i  they  reached  the  store  of 
Boehm  &  Co.,  Boehm  went  in.  Schayer  re- 
mained at  the  entrance  for  a  few  minutes, 
then  went  to  the  office  of  Dr.  Badenoff,  near 
by,  and  on  his  way  back  stepped  Into  a  store 
for  a  short  time.  All  this  took  but  a  few 
minutes,  when  he  returned  to  Boehm's  place 
of  business,  and  ascertained  that  Boehm  had 
left  during  his  absence.  Schayer  then  pro- 
ceeded up  town,  but  soon  returned  and  went 
to  the  Windsor  Hotel,  and  looked  at  the  reg- 
ister, where  he  saw  Boehm's  name  registered, 
and  room  No.  51B  marked  opposite  his  name. 
He  went  Immediately  to  this  room,  and  found 
the  door  locked  on  the  inside.  He  attempted 
to  open  the  door,  but,  falling  In  this  at  first, 
put  a  boy  through  the  transom,  who  opened 
the  door  by  unlocking  It  fi'om  the  inside.  Up- 
on entering  the  room,  be  found  the  dead  body 
of  Boehm  lying  upon  the  bed,  flat  upon  his 
back.  His  shoes  had  been  removed  from  his 
feet,  his  coat  off,  vest  unbuttoned,  necktie  un- 
tied, and  collar  loosened.  The  witness  tes- 
tifies that  he  found  about  an  ounce  vlal  In  the 
inside  vest  pocket  of  the  deceased,  and  he  also 
saw  a  tumbler  in  the  room,  in  which  there 
was  a  brownish  liquid  or  sediment,  the  color 
corresponding  with  that  of  the  liquid  In  the 
viaL  It  is  shown  tliat  after  Mr.  Schayer  left 
Mr.  Boehm,  at  the  store.  Boehm  was  visited 
by  his  attorney,  Mr.  Earl  B.  Coe,  by  ap- 
pointment The  two  left  the  store  shortly  aft- 
er  2  o'clock.  ^Ir.  Coe  accompanying  the  de- 
ceased a  short  distance  up  the  street,  where 
Ihey  separated,  Mr.  Coe  going  first  to  his  of- 
fice, and  then  to  the  residence  of  Mr.  Boehm. 
Retui-nlug  to  his  oflice,  he  was  called  to  the 
Windsor  Hotel,  where  lie  fomiil  Mr.  Boehm  a 
cori)sc.  Mr.  Coe  testifies  that  from  the  time 
he  left  yLi.  Boehm.  on  Curtis  street.  UDtU  he 
saw  his  body  at  tiie  hotel,  not  more  than  an 
hour  had  elapsed,  and  iwsslbly  the  time  was 
less  than  this.  It  Is  sliown  that  Mr.  Boehm 
went  to  the  Windsor  Hotel  alone,  registered, 
and  asked  for  a  room  to  lie  down  in.  He  had 
never  Imd  a  room  at  this  hotel  before.  It  Is 
further  sliown  that,  soon  after  Mr.  Schnyer 
euten-d  tlie  room  at  the  hotel.  Dr.  Stnrtln 
readied  the  place,  and  nuide  an  examination 
of  the  body.  At  this  time  the  deceased's  head 
was  thrown  back  at  an  angle  of  4-'>  de;;rees; 
his  mouth  was  open,  his  cye»  pnrtially  oi>en; 
Ills  body  still  warm;  his  finger  luils  were 
bluish  in  color.  The  vlal  found  In  the  de- 
ceased's pocket  was  labeled  "Sol.  C}-anIde  of 
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Potassium,"  with  the  name  of  Xell  Dahl  aa 
the  druggist  printed  thereon.  A  glass  or 
tumbler  was  found  on  the  stand,  containing 
about  half  a  teaspoonful  of  the  liquid,  which 
the  doctor  pronounced  cyanide  of  potassium. 
He  smelled  the  contents  of  both  the  tumbler 
and  the  bottle,  aud  pronounced  the  solution  In 
the  ^asB  the  same  as  that  In  the  bottle.  Mr. 
Schayer  tasted  and  smelled  the  contents  of 
the  glass,  and  said  tbat  It  was  like  bitter  al- 
monds. It  was  also  In  evidence  that  cyanide 
of  potassium  tastes  bitter,  and  has  an  odor  of 
bitter  almonds.  Another  witness— Mr.  Levy, 
a  druggist— examined  the  contents  of  the  bot- 
tle and  glass,  and  described  such  contents  as 
haTln?  an  odor  "like  bitter  almonds,  or  prus- 
Blc  acid,"  The  evidence  tends  to  show  that 
cyanide  of  potassium,  placed  upon  the  tongue 
or  lips,  will  give  them  a  brownish  hue,  and 
tbat  tlie  lips  and  tongue  of  the  deceased  were 
of  sucb  a  hue.  There  were  some  stains  upon 
the  lips,  which  are  described  as  similar  to 
that  whicli  would  be  produced  from  drlnltlng 
from  n  Rlnss.  There  were  a  few  drops  on  the 
chin,  wbieh  had  also  discolored  the  slcin.  It 
Is  in  evidence  that  cyanide  of  potassium, 
with  syrup  of  lemon,  will  discolor  the  skin, 
making  it  a  brownish  hue.  It  is  also  in  evi- 
dence tliat  on  the  10th  day  of  March,  1892, 
Mr.  Boehm  procured  a  bottle  of  cyanide  of 
iwtassium  from  Dr.  Muir,  his  family  phy- 
sician; that  such  llQUid  was  at  the  time  color- 
less; that  cyanide  of  potassium  Is  a  deadly 
poison,  with  the  effects  of  which  Mr,  Boehm 
was  familiar.  It  is  also  shown  that  the  pre- 
scription given  by  Dr.  Muir  to  Mr.  Boehm 
contained  syrup  of  lemon,  and  there  Is  some 
evidence  tending  to  show  that  this  comjiound 
will  take  on  a  brownish  hue  with  the  lapse 
of  time.  Shortly  after  the  discovery  of  Mr. 
Boehm'8  body,  it  was  visited  by  Mr.  Kolllns, 
the  undertaker.  Mr.  Rollins  appeared  in  an- 
swer to  a  message  for  the  coroner,  who  was 
out.  liolllns  and  the  coroner  occupying  olllces 
together,  Mr.  Rollins  caused  the  body  to  be 
removed  to  bis  undertaking  establishment. 
Jle  says  that  he  examined  the  contents  of  the 
vial,  and  timt  the  odor  was  the  same  as  the 
odor  of  preparations  used  by  them  in  clean- 
ing silverware,  which  preparation  was  cya- 
nide of  potassium.  He  further  testifies  that 
the  odor  of  cyanide  of  potassium  Is  peculiar 
and  numislaknble.  Dr.  Muir  examined  the 
body  within  '2i  hours  from  the  time  of  death, 
but  it  had  been  removed  to  the  undertaking 
establishment  then.  He  says  he  smelled  the 
lips  and  detected  a  garlicky  odor,  like  cyanide 
of  iJotJissiiim.  The  defendant,  assuming  the 
burden  of  proof,  offered  much  evidence,  only 
a  part  of  which  was  admitted.  When  it  rest- 
ed, the  court  directed  a  verdict  for  the  plain- 
tiffs, and  rendered  judgment  In  accordance 
with  such  verdict  when  returned.  To  reverse 
this  Judgment,  the  cause  la  brought  here  by 
appeal. 

Williams  &  Wliitford,  Hugh  Butler,  and  a 
S.  Wilson,  for  appellant.  Jei*ome  &.  Hood  and 
O.  J.  Hughes,  Jr.,  for  appellees. 


HAYT,  C.  J.  fafter  stating  the  facts).  In 
reviewing  the  action  of  the  district  court  in 
directing  a  verdict  and  rendering  Judgment 
for  plaintiffs,  we  are  not  only  to  consider 
the  erldence  actually  received,  but,  also, 
such  competent  evidence  as  was  offered  and 
rejected.  In  support  of  the  Issue  as  to  the 
alleged  suicide  of  the  deceased,  the  defend- 
ant offered  In  evidence  the  duly-certlfled  ver- 
dict of  the  coroner's  jury.  When  this  offer 
was  first  made,  the  trial  Judge  seemed  to 
have  1)een  of  the  opinion  that  such  inquisi- 
tions were  in  no  case  admissible.  After  ar 
gument  of  counsel,  the  court  changed  its 
opinion  In  this  respect,  but  rejected  the  in- 
quisition upon  the  ground  that  it  was  im- 
peached for  irregularity  In  the  proceeding 
by  the  evidence  of  Col.  Ghivlngton.  the  cor- 
oner. Upon  this  rehearing,  we  are  of  the 
opinion  that  the  first  impression  of  the  trial 
court  was  correct,  and  that  the  Inquisition 
was  not  admissible  for  the  purpose  of  prov- 
ing suicide.  This  view,  which  Is  In  opposi- 
tion to  the  conclusion  announced  upon  the 
former  hearing,  is  based  primarily  upon  a 
more  carcfid  cxnminatlon  of  our  statutes. 
For  Instance,  with  us  the  coroner  is  made  a 
conservator  of  the  peace,  and.  In  case  of  In- 
formation reaching  him  of  the  violent  or 
sudden  death  of  any  person  within  his  Juris- 
diction, tlie  cause  of  which  is  unknown,  he 
is  required  to  ])roceed,  and  view  the  body, 
and  make  proiH>r  inquiry  in  respect  to  the 
cause  and  manner  of  death,  and,  when  such 
death  occurs  under  suspicious  circumstan- 
ces, he  is  forthwitli  to  summon  a  Jury  of  six 
persons,  citixens  of  the  county,  to  appear 
and  hold  an  inquest.  In  case  the  Jury  finds 
tbat  a  crime  has  been  committed,  and 
names  the  person  whom  the  Jury  believes 
has  committed  the  same,  Jt  is  tbe  duty  of 
the  coroner  to  Issue  a  warrant  to  arrest 
such  person,  and  take  him  forthwith  before 
a  Justice  of  the  peace,  and.  when  the  per- 
son charged  Is  brought  before  the  Justice  of 
the  peace,  he  "shall  be  dealt  with  as  a  per- 
son held  under  a  criminal  complaint  In  the 
usual  form,"  such  warrant  being  a  sufllclont 
foundation  for  the  proceeding  before  a  Jus- 
tice, the  same  as  an  ordinary  eouiplaint  un- 
der oath.  Such  being  the  substance  of  the 
statutes,  we  couflude  that  the  purpose  of 
Inquisitions  of  this  character  is  merely  to 
furnish  the  foundation  for  a  criminal  prose- 
cution in  case  the  death  la  shown  to  be 
felonious. 

It  is  claimed  that  inqnlRltlons  by  coroners 
were  admissible  in  evidence  at  common  law, 
and  hence  are  now  admissUtle  In  Jurisdic- 
tions wliere  llie  common-law  rule  has  not 
been  changed  by  statute,  and  the  following 
cases  are  cited  in  support  of  this  conten- 
tion: Insurance  Co.  v.  Vocke,  llil)  III.  557. 
'22  N.  E.  407;  Pyle  v.  Pyle,  15S  lU.  289.  41 
X.  E.  iWO;  Waltlier  v.  Insurance  Co,,  6o 
Cal.  417,  4  Pac.  413.  The  English  rule,  bow- 
ever,  grew  out  of  tlie  fact  that  the  iuqulsi- 
'  tlon  was  a  Judicial  proceeding^  authorized 


Digitized  by  Google 


Colo.) 


GERMANIA  LIFE  INS.  CO.  t.  BOSS-LEWIK. 


491. 


by  statute,  and  made  the  source  of  title  of 
the  king  for  lands  escheating  to  the  govern- 
nraat,  and  hence  was  analogons  to  proceed- 
ings In  rem;  but  this  reason  Is  without 
force  under  our  system  of  goTemment. 
Moreover,  under  our  constitution,  as  origin- 
ally adopted,  no  part  of  the  judicial  power 
of  the  state  could  be  rested  In  the  coroner. 
It  Is  trne  that  this  constitution  was  amend- 
ed In  18S5  BO  as  to  permit  the  legislature  to 
create  new  courts,  conferring  upon  that 
body  a  large  discretion  with  reference  to 
the  Jurisdiction  that  might  be  given  to  such 
courts,  but  no  attempt  has  since  been  made 
to  confer  judicial  power  upon  coroners  in 
this  state:  hence  the  Inquest  sought  to  be 
introduced  In  this  case  was  extrajudicially 
taken,  and  should  have  been  excluded  un- 
der the  rule  laid  down  by  Prof.  Oreenleaf. 
1  Greenl.  Ev.  %  560.  It  is  true  that  a  con- 
trary conclusion  has  been  reached  In  the 
state  of  Illinois,  under  statutes  quite  simi- 
lar to  onr  own,  but  those  cases  were  decid- 
ed since  the  statutes  were  adopted  here,  and 
for  this  reason  the  rule  does  not  prevail 
that,  In  adopting  a  statute  of  a  sister  state, 
we  take  It  with  the  construction  theretofore 
pot  upon  It  by  the  courts  of  that  state.  For 
this  reason  the  Illinois  decisions  are  persua- 
sive merely,  and  not  controlling.  The  case 
of  WaJther  v.  Insurance  Co.,  65  Cal.  417,  4 
Pac.  413,  is  hardly  an  authority  In  favor  of 
the  inqnisltlon  In  this  one,  as  In  that  case 
the  plaintiff  in  an  action  upon  a  life  Insur- 
ance policy  himself  Introduced  In  evidence 
the  record  of  the  proceeding  of  a  coroner's 
Jury.  This  record  was  Introduced  for  the 
pnrpoK  of  showing  that  the  party  had  com- 
plied with  the  requirements  of  the  policy  as 
to  the  preliminary  proofs  of  death,  but  it 
also  showed  the  verdict  of  the  coroner's  Jn- 
ry,  which  was.  In  effwt,  that  the  Insured 
had  committed  suicide;  and  the  court  held 
that  the  whole  admission  must  be  taken  to- 
gether, and,  when  eo  taken,  were  prima 
facie  evidence  of  the  facts  stated  therein,  in- 
cladtng  the  statement  with  reference  to  the 
sniclde  of  the  deceased.  It  does  not  neces- 
sarily follow,  from  the  decision  of  the  court, 
or  anything  said  In  that  opinion  or  in  the 
opinion  in  Insurance  Co.  v.  Newton,  22  'Wall. 
'42,  and  upon  which  the  California  decision 
is  based,  that  the  Inquisition  would  have 
l>een  admitted  In  evidence  to  prove  suicide, 
if  seasonable  objection  had  been  made  there- 
to. In  case  of  death  imder  sxisplclous  cir- 
cumstances, or  resulting  from  accident,  the 
rule  permitting  Inquisitions  to  be  used  in 
evidence  would  result  in  a  mce  and  scram- 
ble to  secure  a  favorable  coroner's  verdict 
that  would  Influence,  and  perhaps  control, 
In  case  suit  should  he  instituted  against  life 
insurance  companies  upon  policies  of  Insur- 
ance, and  In  cases  of  accidents  occurring  as 
tlie  result  of  negligence  on  the  part  of 
corporations  operating  railways,  street-ear 
lines,  mining  for  coal  or  the  precious  metals, 
etc.    I^aw  writers  of  late  have  frequently 


animadverted  upon  the  carelessness  with 
which  such  Inquests  are  frequently  conduct- ' 
ed,  and  to  allow  inquisitions  to  t>e  used  in  a  ■ 
salt  between  private  parties  upon  a  cause 
of  action  growing  out  of  the  death  of  the 
deceased,  as  In  this  case,  would  be  to  intro- 
duce an  element  of  uncertainty  into  the 
practice,  which,  we  think,  would  be  contra- 
ry to  public  policy,  and  pernicious  In  the  ex- 
treme; and  for  these  reasons  we  conclude, 
upon  careful  consideration,  that  the  safer 
and  better  rule  Is  to  exclude  such  Inquisi- 
tions. State  V.  Commissioners  of  Cecil  Co., 
54  Md.  426:  Goldschmldt  v.  Insurance  Co.. 
102  N.  Y.  486,  7  N.  E.  408. 

The  appellant  Introduced  Br.  Eskridge  as  an 
expert  witness,  for  the  purpose,  among  other 
things,  of  proving  by  him  the  symptoms  at- 
tmdlng  a  case  of  polsonhig  by  cyanide  of  po- 
tassium. Dr.  Eskridge  testified  that  he  grad- 
uated from  Jefferson  Medical  College,  of  Phila- 
delphia, about  19  years  before,  and  that  he  has 
been  regularly  and  constantly  engaged  In  the 
practice  of  bis  profession  since  that  time;  that 
he  was  duly  licensed  to  practice  medicine  un- 
der the  laws  of  Colorado;  that  toxicology  was 
a  part  of  the  medical  Instruction  received  at  col- 
lege, and  that  he  had  made  this  branch  of  his 
profession  a  special  study  for  12  or  13  years; 
that  he  had  been  a  lecturer  and  teacher  In  toxi- 
cology for  4  or  5  years;  that  he  was  familiar 
with  all  the  authorities  and  had  them  at  the 
time  in  his  library;  that,  while  he  had  had  no 
experience  In  treating  a  ease  of  poisoning  from 
cyanide  of  potassium,  he  had.  In  his  experience, 
treated  many  other  cases,  extending  over  a 
lai-gc  field;  that  he  had  had  nearly  100  cases  of 
snicidc  or  homicide  from  poisoning;  that  he  had 
had,  probably,  18  cases  of  arsenical  poisoning; 
some  lo  cases  of  opium  poisoning;  cases  of 
poisoning  by  belladonna,  by  carbolic  acid;  one 
case  of  nitric  acid  poisoning;  one  case  of  vera- 
tria  de  verl  poisoning;  two  cases  of  aconltL 
poisoning;  and  one  of  bichloride  of  mercury, 
or  corrosive  sublimate,  poisoning.  Notwith- 
standing the  extended  study  and  experience  of 
Dr.  Eskridge,  and  his  admitted  learning,  the 
court  refused  to  receive  his  testimony  with  ref- 
erence to  the  effects  of  cyanide  of  potassium 
upon  tlie  human  system,  for  the  reason  that  he 
had  had  no  actual  experience  with  poisoning 
from  cyanide  of  potassium.  In  this  nillng  we 
thhik  tlie  court  was  clearly  In  error.  It  is  sel- 
dom that  a  witness  Is  presented  whose  gen- 
eral competency,  not  only  In  the  practice  of 
medicine,  but  hi  toxicology,  is  so  well  establish- 
ed as  was  that  of  Dr.  Eskridge  upon  the  trial; 
and  the  court  erred  In  allowing  tlie  fact  that 
he  had  never  attended  a  patient  suffering  from 
poisoning  by  cyanide  of  potassium  to  outweigh 
all  other  evidence  of  competency.  New  poi- 
sons are  constantly  being  discovered  by  scien- 
tists, and  under  the  rule  announced  by  the  dis- 
trict court  all  inquiry  as  to  the  result  of  such 
new  poisons  upon  tiie  human  system  from  ex- 
perts would  be  excluded.  In  fact,  under  the 
rule  announced,  expert  evidence  would  be  ex- 
cluded in  all  except  those  cases  in  which  some 
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of  the  nsnal  and  well-known  poisons  were  re- 
sorted to.  We  think  this  rale  would  offer  a 
premium  to  the  ingenuity  of  criminals  and  oth- 
ers In  the  Mlection  of  rare  and  unusual  poisons 
to  destror  human  life.  It  Is  entirely  too  tach- 
nloO,  and  not  supported  by  reason  or  authority. 
The  evidence  shows  that  cyanide  of  potassium 
acts  almost  Instantaneously,  and  tbat,  If  suffi- 
cient Is  administered,  death  follows  immediate- 
ly; hence  the  ctiance  of  finding  a  physician 
qualified  to  testify  undw  the  rule  announced 
by  the  district  court  Is  slight.  Indeed.  In  soma 
states  It  has  been  held  that  the  decision  ot  the 
trial  court  upon  the  competency  of  a  witness  ro 
testify  as  an  expert  Is  conclusive,  but  we  think 
the  contrary  rule  Is  supported  by  the  weight  of 
reason  and  authority.  It  has  the  sanction  of 
the  supreme  court  of  the  United  States,  and 
should  be  followed  in  order  that  the  practice  hi 
the  state  and  national  courts  may  be  similar. 
In  the  case  of  Manufacturing  Co.  r.  Phelps,  130 
U.  S.  520.  9  Sup.  Ct.  001.  this  rule  Is  stated  as 
follows:  "Whether  a  witness  called  to  testify 
to  any  matter  of  opinion  has  such  qualifications 
and  laiowledge  as  to  make  his  testimony  ad- 
missible Is  a  preliminary  question  for  the  Judge 
presiding  at  the  trial,  and  his  decision  is  concU- 
slve  unless  clearly  shown  to  be  erroneous  In 
matter  of  law."  In  the  case  at  bar  we  think 
It  is  clear  that  the  district  Judge  erred  as  to  the 
law.  The  evidence  of  Dr.  Eskridge  and  ex- 
perts similarly  qualified  should  have  been  ad- 
mitted. We  are  <tf  the  opinion  that  the  eri- 
dence  properly  admitted,  and  that  which  was 
offered  and  erroneously  refused,  was  sufficient 
to  entitle  the  defendant  to  have  the  defense  of 
suicide  submitted  to  the  Jury;  and  although 
such  plea,  to  prevail,  must  be  estaUIshed  by 
clear  and  satisfactory  eTldence*  it  may,  never- 
theless, be  so  established  by  circumstantial  evi- 
dence. In  this  esse  we  think  it  is  clear  that 
the  court  erred  in  directing  a  Judgment  for  tUe 
plaintiff.  The  Judgment  will  therefore  be  re- 
versed, and  the  cause  remanded.  Beveraed. 

CAMPBELL,  J.  (concnrring  specially).  Be- 
cause of  the  error  of  the  district  court  in 
directing  a  verdict  for  the  plaintiff,  I  Join 
with  my  brethren  in  voting  for  a  reversal  of 
the  Judgment  As  at  present  advised,  I  am 
unable  to  agree  with  them  In  holding  the 
verdict  of  the  coroner's  Jury  inadmissible  in 
evidence  for  any  purpose.  The  better  doc- 
trine. In  my  opinion,  and  the  one  sustained 
by  the  weight  of  authority  In  England  and 
la  this  country,  as  annouuced  by  the  supreme 
court  of  Illinois  in  the  cases  cited  in  the 
foregoing  opinion.  Is  that  such  a  verdict,  be- 
ing a  Judicial  determination  of  a  fact  of  pub- 
lic interest  and  Impor^ce,  required  by  the 
statute  thus  to  be  ascertained,  is  compe- 
tent, and  admissible  in  a  case  like  the  one 
at  bar.  as  prima  facie  evidence  of  the  cause 
of  death,  as  therein  found.  To  the  same  effect 
are  2  I'hil.  Ev.  •2li2-203;  1  arecnl.  LT.  | 
550;  1  Starkie,  Ev.  •307-^00;  Walthers  v. 
iDsurance  Co.,  Ct  Cnl.  417,  4  Pac.  413;  Lnn- 
custer  Co.  t.  Ulshler,  100  Pa.  St.  In 


Louisiana  It  seems  to  be  admlssfbla  even  la 
a  criminal  case.  State  t.  Parker,  7  La.  Ann, 
83;  State  T.  Duffy,  89  La.  Ann.  418,  2  South. 
184.  The  New  York  case  I  do  not  think 
militates  against  this  doctrine,  while  the  case 
from  Maryland  Is  clearly  dictum,  for  the 
question  as  to  the  effect  of  the  admissibility 
ot  the  verdict  of  the  coroner's  Jury  was  aA 
present  in  the  case.  I  do  not  give  to  section 
1  of  article  6  of  onr  constitution  (as  orig- 
inally adopted)  the  same  effect  that  my 
brethren  do.  It  reads  as  follows:  Ju- 
dicial power  of  the  state,  as  to  matters  of 
law  and  equity,  except  as  in  this  constitu- 
tion otherwise  ];M^}vided,  shall  be  vested  hi  a 
supreme  court,  district  courts,  county  courts. 
Justices  of  the  peace,  and  sneh  other  courts 
aa  may  be  created  by  law  for  dtles  and  in- 
corporated towns."  The  exception  therein 
embodied  Indicates  tbat  elsewhere  in  the  con- 
stltutloD  Judicial  power  may  have  been  "oth- 
erwise provided."  Turning  to  section  8  of 
article  14,  there  is  found  a  mandate  that 
there  shall  be  elected  In  every  county,  every 
two  years,  one  coroner.  His  duties  are  not 
therein  defined,  but  the  coroner  was  a  well- 
known  officer  at  the  common  law,  and  un- 
questionably exercised  Judicial  power  in 
holding  inquests.  Without  any  further  spec- 
ification in  the  constitution,  unless  the  stat- 
ute Imposed  limitations,  the  office  would 
therefore  exist  with  all  common-law  ind- 
dente.  4  Am.  &  Eng.  Enc.  Law,  173,  and 
cases  cited.  That  the  general  assembly  so 
interpreted  said  section  8  aa  authorizing  the 
creation  of  a  coroner's  court  and  the  vest- 
ing of  Judicial  power  therein  Is  shown  in  that, 
at  Its  first  session  In  1877,  it  passed  an  act, 
largely  declaratory  of  the  common  law, 
whereby  It  clothed  the  coroner  with  certain 
powers,  some  of  which  are  only  ministerial, 
but  others  as  clearly  Judicial  in  their  na- 
ture as  those  vested  by  section  1  of  article 
6  in  the  supreme  or  district  courts.  Nor  do 
I  conceive  the  sole  object  of  an  inquisition 
by  a  coroner  to  be  to  lay  a  foundation  for  a 
criminal  prosecution  In  case  the  finding  to 
that  the  death  was  felonious.  That,  It  to 
true,  Is  one  object;  but,  section  870,  MlUs* 
Ann.  St.,  "where  he  has  notice  of  the  dead 
body  of  any  person  supposed  to  have  died  by 
unlawful  means,  or  the  cause  of  whose  death 
is  unknown,  found  or  being  in  the  county,  It 
shall  be  his  duty  to  summon  forthwith  six 
citizens  of  the  county  to  appear  at  a  time 
and  place  named."  He  therenpcm  holds 
an  inquest  to  ascertain  the  cause  of  death. 
In  the  majority  opinion  the  Interpretation  of 
the  statute  is  as  If  the  words  above  italicised 
were  omitted,  and  the  effect  of  such  decision 
Is  to  devest  the  coroner  of  power  to  hold  an 
inquest  to  ascertain  tbe  cause  of  death  when, 
as  be  supposes,  it  was  not  nnlawful,  but  only 
unknown.  I  know  of  no  rule  that  Justifies 
such  construction.  As  I  Interpret  this  stat- 
ute, it  is  made  the  duty  of  tbe  coroner,  when 
he  receives  notice  of  a  dead  body,  where  the 
cause  of  death  is  unknown,  forthwitii  to  sum- 
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mon  a  jnrj,  lubpoena  witnesses,  and  cause 
a  judicial  loTestlgatlon  to  be  made  to  aacer* 
tain  that  cause.  If  found  to  be  unknown, 
the  verdict  bo  embodflnsr  It.  wUch  mutt  be 
filed  In  the  district  court  of  the  proper  coun- 
ty, is  a  Judicial  determinatloa  of  a  fact  re- 
quired to  be  determined  by  the  statute,  and, 
a<i  such,  should  be  considered  as  prima  facie 
evidence  of  that  fact,  at  least  In  all  dTll 
cases  wherein  It  becomes  material.  More* 
over,  that  the  powers  conferred  upon  the  cor^ 
oner  by  this  act  are  judicial,  and  his  trtbnnal 
a  court,  though  of  Inferior  Jnitedictlon  In 
some  of  the  states  in  this  country,  seems 
scarcely  debatable.  See  authorities  already 
cited.  Also,  4  Am.  &  Bug.  Enc.  Law,  174 
et  seq.,  and  cases  cited;  Black's  T^aw  Diet 
274,  278;  And.  Law  Diet.  260;  Ylckers,  Oor- 
oners;  5  B!nc.  PI.  ft  Prac.  38  et  seq.;  Bols- 
linlere  T.  Board,  32  Mo.  876.  He  is  author- 
ized to  Impanel  a  Jury,  to  supervise  and  con- 
trol the  Inquest,  to  subpoena  witnesses  end 
enforce  their  attendance,  to  punish  them  and 
Jurors  for  contoupt  in  disobeying  his  pro- 
cess, the  same  as  can  a  Justice  of  the  peace 
when  bis  process  runs  in  behalf  of  the  state. 
He  may  also  issue  a  warrant  mining  in  the 
name  of  the  people  of  the  state,  for  the  ap- 
prehension of  a  person  suspected.  In  ease  the 
death  is  found  to  be  felonious.  So  that,  this 
verdict  being  at  common  law  admissible,  as 
aforesaid,  and  that  system  of  law  being  In 
force  here  so  far  as  appUcable  and  of  a  gen- 
eral nature,  and  unless  modified  by  statute,  I 
think  the  same  rule  is  In  force  In  this  state. 
I  am  not  unaware  of  the  claim  made  as  to 
the  origin  of  the  rule  In  England,  and  of  the 
deduction  therefrom  that,  the  reason  of  the 
role  c^ing,  the  rule  Itself  should  fall.  But 
the  common  law,  as  we  hare  adopted  It, 
placed  no  such  limitation  upon  the  rule  as  Is 
ai^lled  by  the  majority.  Neither  do  I  fall 
to  perceive  the  force  of  the  argument  of  the 
learned  Chief  Justice,  wherein,  if  the  rule 
contended  for  by  me  Is  enforced,  he  antld- 
pates  an  unseemly  scramble  of  Interested 
persons  to  influence  the  coroner's  verdict. 
Bnt  these  and  similar  arguments  are  more 
properly  addressed  to  the  legislative  depart- 
ment as  reasons  for  changing  a  long-recog- 
nized common-law  rule,  and  should  not  be 
potential  with  courts  as  a  reason  why  they 
shoald  encroach  upon  legislative  foncUons. 


In  re  STATE  BOABD  OF  EQUALIZATION. 
(Supreme  Court  of  Oidorado.    Oct.  4,  1897.) 

TiXATioir— Rate—  State  Bonds  —  Cosbtkcctiou 
OF  CosariTUTios, 
1.  Const  art  §  11,  proridea  that  the  rate 
of  taxation  on  property  for  state  purposes  shall 
nover  exceed  four  mills  on  the  assessed  vnlua- 
lifin.  Section  16  provides  that  the  general  as- 
wmbly  shall  make  no  appropriation  in  excess  of 
the  total  tax  lawvided  for  that  year  niUess  it 
provides  for  levying  a  sufficient  tax,  not  exceed- 
ing the  rate  allowed  In  section  11,  but  it  excepts 
nnpronriations  to  suppress  insurrection.  Arti- 
cle 11«  |  S,  gives  the  general  assembly  the  right 


to  contract  a  debt  by  loan,  which  may  be  ert- 
dojced  by  bonds,  and  to  provide  appropriations 
made  to  suitress  an  Insurrection,  and  fixes  no 
limit  to  the  amonnt  of  debt  so  evidenced  by 
bonds;  and  sectlMi  4  confers  power  to  levy  a 
tax  sufficient  to  pay  the  interest  and  printdpal 
thereof  as  the  same  fall  due.  Edd  that,  in  or- 
der to  pay  the  insurrection  bonds,  the  general 
assembly  has  power  to  levy  and  (wder  the  colleo* 
tion  of  a  special  tax  in  excess  o^  and  In  addition 
to,  the  fonivmUli  rate  for  state  pni-poses. 

2.  Const  art  10,  I  11,  provides  that  the  rate 
of  taxation  on  property  for  state  purposes  shall 
never  exceed  four  mills  on  each  dollar  of  valua- 
tion. Section  Id  declares  that  the  goieral  as- 
semUy  shall  make  no  appropriation  iu  excess  of 
the  total  taxes  for  that  year  unless  it  provides 
for  levying  a  snIBcIent  tax,  not  exceeding  the 
rate  allowed  in  section  11,  and  excepts  tbervCrom 
only  appropriations  to  Buppress  Insnrrections,  de- 
fend the  state,  or  assist  in  defending  the  United 
States.  Article  11,  {  3,  gives  the  general  assem- 
bly the  right  to  contract  debts  by  loan,  which 
may  he  evidmoed  bj  bonds,  to  provide  for  casual 
deficiencies  in  the  revenue,  to  erect  public  build- 
ings for  state  purposes,  to  suppress  insurrections, 
and  to  defend  the  state,  hut  provides  that  the 
debt  toe  deficiencies  shall  never  exceed  $100,000; 
and  the  pgblto  building  debt  is  limited  to  |50,- 
000.  Section  6  authorises  a  debt  for  public 
buildings  beyond  $00,000,  to  a  specified  limit, 
when  ratified  by  the  pec^Ie  at  a  general  election. 
HM,  that  debts  created  by  issuing  "eapltol 
building"  and  "casual  deficiency"  bonds  are  for 
ordinary  state  purposes,  and  a  levy  by  the  gener- 
al flBsembly,  in  excess  of  the  four-mills  rate,  to 
raise  the  principal  and  interest  on  such  capites 
hulMing  and  casual  deficiency  bondSj  is  nnconsti- 
tutional,  and  the  fact  that  the  provision  for  tbe 
issue  of  these  bonds  and  Insurrection  bonds  Is 
made  in  the  same  section,  and  that  the  appropria- 
tion for  the  Capitol  building  bonds  was  ratified 
by  the  people,  is  immaterial. 

The  opinion  Is  In  response  to  a  communi- 
cation of  the  governor,  in  which  la  propoimdp 
ed  this  interrogatory: 

"In  view  of  tbe  several  constitntlonal  and 
statutory  provisions.  Is  it  lawful  for  the 
board  of  equalization  to  levy,  and  of  the 
several  county  assessors  to  extend  upon  the 
tax  rolls,  and  of  the  several  county  treas- 
urers to  collect,  a  special  tax  sufficient  to 
pay  tbe  interest  upon  the  bonded  indebted- 
ness of  the  state,  In  addttitm  to,  and  in  ex- 
cess of,  the  levy  of  four  mllla  upon  each  dol- 
lar of  valuation?" 

Accompanying  this  communication  is  a 
statement  of  facts,  to  the  effect  that  there  la 
an  outstanding  bonded  Indebtedness  of  tbe 
state  as  follows: 

Capitol  building  bonds  $000,000 

Casual  deficiency  bonds   100,000 

Insurrection  boiuls,  already  issued  and 
soon  to  be  issued,  about   270,500 

Making  a  total  bonded  Indebtedness 

of  $870,500 

The  interest  charges  upon  these  bonds  for 
the  year  1807,  to  be  met  by  taxation,  are,  ap* 
proximately,  $37,000. 

Hie  constitutional  proylslons  In  point  aie 
the  following: 

Article  10. 

"Sec.  11.  The  rate  of  taxation  on  property, 
for  state  purposes,  shall  never  exceed  four 
mills  on  each  dollar  of  Taloation."  Bess. 
Laws  1881,  p.  90." 

"Sec  16.  No  appropriation  shall  be  nuuto 
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nor  any  expenditure  authorized  by  the  gen- 
eral assemoly  whereby  the  expenditure  of 
the  state  during  any  fiscal  year  shall  exceed 
the  total  tax  then  provided  for  by  law  and 
applicable  for  such  appropriation  or  ex- 
penditure unless  the  general  assembly  mak- 
ing such  Appropriation  shall  provide  for  levy- 
ing a  sufflclent  tax  not  exceeding  the  rates 
allowed  In  section  eleven  of  this  article  to 
pay  Buch  appropriation  or  expenditure  with- 
in Bucb  fiscal  year.  This  provision  shall  not 
apply  to  appropriations  or  expenditures  to 
suppress  Insurrection,  defend  the  state,  or 
assist  in  defending  the  United  States  in  time 
of  war." 

Article  11. 

"Sec.  3.  The  state  shall  not  contract  any 
debt  by  loan  in  any  form  except  to  provide 
for  casual  deficiencies  of  revenue,  erect  pub- 
lic bulldlugs  for  use  of  the  state,  suppress 
insurrection,  defend  the  state,  or.  In  time  of 
war,  assist  In  defending  tlie  United  States; 
and  the  amount  of  the  debt  contracted  In 
any  one  year  to  provide  for  deficiencies  of 
revenue  shall  not  exceed  one-fourth  of  a 
mlU  on  each  dollar  of  valuation  of  taxable 
property  within  the  state,  and  the  aggre- 
gate amount  of  such  debt  shall  not  at  any 
time  exceed  three-fourths  of  a  mill  on  each 
dollar  of  said  valuation  until  the  valuation 
shall  equal  one  hundred  millions  of  dollars, 
and  thereafter  such  debt  shall  not  exceed 
one  hundred  thousand  dollars,  and  the  debt 
incurred  in  any  one  year  for  erection  of  pub- 
lic buildings  shall  not  exceed  one-balf  mill 
on  each  dollar  of  said  valuation,  and  the  ag- 
gregate amount  of  such  debt  shall  never  at 
any  time  exceed  the  sum  of  fifty  thousand 
dollars  {except  as  provided  In  section  five 
of  this  article),  and  In  all  cases  the  valua- 
tion In  this  section  mentioned  shall  be  that 
of  the  assessment  last  preceding  the  crea- 
tion of  said  debt 

"Sec.  4.  In  no  case  shall  any  debt  above 
mentioned  In  this  article  be  created  except 
by  a  law  which  shall  be  irrepealable  until 
the  indebtedness  therein  provided  for  shall 
have  been  fully  paid  or  discharged;  such 
law  shall  specify  the  purposes  to  which  the 
funds  so  raised  shall  be  applied,  and  provide 
for  the  levy  of  a  tax  sutflcient  to  pay  the 
interest  on,  and  extinguish  the  principal  of 
such  debt  wlthio  the  time  limited  by  such 
Jaw  for  the  payment  thereof,  which  In  the 
case  of  debts  contracted  for  the  erection  of 
public  buildings  and  supplying  deficiencies 
of  revenue,  shall  not  be  less  than  ten  nor 
more  than  fifteen  years,  and  tlie  funds  aris- 
ing from  the  collection  of  any  such  tax  shall 
not  be  applied  to  any  other  purpose  than  that 
provided  In  the  law  levying  the  same;  and 
when  the  debt  thereby  created  shall  be  paid 
or  discharged,  such  tax  shall  cease,  and  the 
Imlauce,  If  any,  to  the  credit  of  the  fund, 
shall  Ininicdiiitely  be  placed  to  the  credit  of 
the  general  fund  of  the  state." 

Section  5  autlioriKos  a  debt  beyond  the 
^50,000  allowed  by  Btjctlon  3,  but  not  exceed- 


ing In  the  aggregate  8  mills  on  each  dollar 
of  valuation,  provided  the  people,  at  a  gen- 
eral election,  ratify  the  same. 

Byron  L.  Carr,  Atty.  Gen.,  and  C.  E.  Reed. 
Asst.  Atty.  Gen.,  Harvey  Rlddell,  J.  W.  Mc- 
Creery,  Hugh  Butler,  Rogers,  Cuthbert  &  Ki- 
lls, and  James  H.  Pershing,  amlcl  curiae. 

CAMPBELL,  J.  (after  stating  the  facts). 
In  People  v.  Scott,  9  Colo.  422.  12  Pac.  GllS 
(the  leading  case),  this  court  held  that  for 
all  state  purposes,  the  levy  could  not  exceed 
the  limit  fixed  by  section  11  of  article  10. 
which,  since  the  amendment  adopted  in  1802 
(see  Sess.  Laws  1891,  p.  90;  3  Mills'  Ann.  St. 
p.  (18,  §  446),  is  four  mills  on  each  dollar  of 
valuation.  In  the  subsequent  cases  of  In  re 
Appropriations  by  General  ^Vssenibly,  13  Colo. 
316,  22  Pac.  4(>4;  People  v.  State  Board 
of  Equalization,  20  Colo.  220,  37  Pac.  mi; 
Goodykoontz  v.  People,  20  Colo.  374,  38  Pac. 
473;  and  Parks  t.  Commissioners,  22  Colo. 
80,  43  Pac.  542,— the  doctrine  of  the  leading 
case  has  been  expressly  approved.  An  ex- 
amination of  all  these  cases  shows  that  the 
court  had  under  consideration  only  ordinary, 
as  distinguished  from  extraordinary,  ex- 
penses of  the  state  government  In  Re  Ap- 
propriations by  General  Assembly,  supra. 
Mr.  Justice  Elliott,  speaking  for  the  coort, 
says:  "By  sectkm  16,  art  10,  of  the  caa- 
stitutlon,  appropriations  and  ezpenditureK 
which  may  be  made  or  authorized  by  the 
general  assembly  are  of  two  general  classes: 
First,  ordinary,  which  Includes  all  kinds  of 
appropriations  and  expenditures  necessary 
and  proper  for  the  suppori  of  the  govern- 
ment and  its  institutions  in  time  of  peace; 
second,  extraordinary,  or  such  as  are  neces- 
sary 'to  suppress  Insurrection,  defend  the 
state,  or  assist  In  defending  the  Unlteil 
States  In  time  of  war.'  In  this  opinion  we 
liave  only  to  consider  such  as  belong  to  the 
former  or  ordinary  class."  That  portion  of 
the  public  debt  created  to  meet  expenditures 
to  suppress  insurrections  clearly  falls  witbiu 
the  second  class.  We  might  stop  here,  and 
content  ourselves  merely  by  saying  that.  Jn 
the  nature  of  things,  such  a  debt  is  neces- 
sarily outside  of  those  provisions  appHcalkle 
to  expenditures  of  the  ordinary  class;  but. 
as  will  appear,  the  same  result  follows  from 
a  reasonable  Interpretation  of  the  provisions 
of  otir  constitution  above  cited.  It  Is  a  fa- 
miliar principle  that,  If  consistent  with  ra- 
tional rules  of  construction,  effect  must  l>e 
given  to  all  the  provisions  and  all  the  words 
of  a  constitution,  and  that  construction  is 
to  be  avoided  which  destroys  or  nullifies 
any  portion  thereof.  Let  this  principle  bi» 
applied  to  the  case  now  before  us.  The  gen- 
eral subject  of  article  10  of  the  constitution 
Is  revenue,  irnder  seirtiou  16  thereof,  ttu* 
general  assembly  may  not  make  any  appro, 
printlon  or  expenditure  of  its  revenue  be- 
yond the  total  tax  then  provided  for  by  law, 
and  applicable  to  that  particular  purpose. 
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unless  It  shall  prorlde  for  levying  a  tax 
sufficient  to  pay  sncb  appropriation  or  ex- 
penditure; and  this  tax  must  be  within  the 
limit  of  four  mills  prescribed  In  section  11 
of  the  same  article.  This  section.  hoireTer, 
In  express  terms,  excepts  from  its  tq^eratlon 
expenditures  and  appropriations  made  to 
suppress  Insurrection,  etc.  In  the  absence  of 
a  limitation  In  the  constitution,  the  power 
of  the  general  assembly  In  matters  of  taxa- 
tion is  plenary.  There  being  In  that  instru- 
ment no  such  restriction  npon  taxation  for 
suppressing  an  Insurrection,  either  as  to  the 
amount  or  the  rate  of  taxation,  the  legisla- 
ture appropriate  of  Its  revenue,  to  be 
derived  from  direct  taxation,  any  sum  re- 
quired for  such  purpose,  and  levy  any  rate 
of  tax  necessary  to  pay  the  same.  Passing 
now  to  section  3  of  article  11,  we  find  that 
It  gives  to  the  general  assembly  power  to 
contract  a  debt  by  loan,  which  may  be  evi- 
denced by  bonds,  to  provide  for  appropria- 
tions made  to  suppress  an  Insurrection.  As 
might  be  expected,  no  limit  In  this  section 
is  fixed  to  the  amount  of  tbe  debt  so  evi- 
denced by  bonds,  and  In  this  respect  there 
Is  preserved  entire  harmony  with  section  IG, 
which  authorizes  unlimited  appropriations, 
to  be  raised  by  direct,  unlimited  tax,  with- 
out the  Intervention  of  a  loan.  To  malce 
effective  the  power  to  contract  a  loan,  it 
was,  of  course,  necessary  that  some  provi- 
sion should  be  made  for  its  payment;  and 
so  In  section  4  of  article  11  there  Is  con- 
ferred upon  the  general  assembly  a  iwwer, 
correlative  to  the  power  to  contract  the  debt 
to  levy  a  tax  snfficlent  to  pay  the  interest 
and  principal  thereof  as  the  same  fall  due. 
"Were  it  not  that,  by  exprera  exception  found 
In  section  16,  art  10,  expenditures  and  ap- 
propriations to  suppress  Insurrections  were 
not  limited  to  the  rate  of  taxation  allowed 
in  section  11  of  the  same  article,  It  might 
be  contended  tliat  the  sufficient  tax  author- 
ized by  section  4  of  article  11  to  pay  such 
a  debt,  evidenced  by  such  a  loan,  was  still 
within  the  purview  of  section  11,  art.  10. 
But  as  tlie  expenditures  and  appropriations 
themselves,  to  pay  which  the  debt  by  loan 
was  created,  are  not  limited  In  amount,  or 
In  the  rate  of  taxation  for  direct  payment, 
the  general  assembly,  In  order  to  pay  the 
loan,  which  Is  only  a  previous  Indebtedness 
In  another  and  different  form,  Is  not  restrict- 
ed to  the  rate  of  taxation  provided  for  ordi- 
nary state  purposes.  In  other  words,  in 
paying  the  costs  of  an  Insurrection,  etc.,  the 
general  assembly  is  not  limited,  either  as  to 
the  amount  of  the  expenditures  and  appro- 
priations therefor,  or  in  the  rate  of  taxation 
to  pay  tbe  same  and  the  Interest  thereof, 
whether  the  debt  created  for  that  purpose  Is 
In  the  form  of  certiflcatea  of  Indebtedness 
or  warrants,  or  has  been  converted  into  a 
debt  by  loan,  and  funded  Into  bonds.  The 
same  freedom  from  constitutional  llmlta- 
tlons  npon  the  legislature  attends  a  debt  cre- 
ated for  this  extraordinary  purpose,  irre- 


spective of  tbe  form  or  evidence  of  sacb  debt 
We  are  asked  by  the  attorney  general,  In 
argument,  to  apply  to  the  capltd  building  and 
casual  deficiency  bonds  the  same  principle. 
Our  attention  Is  called  to  the  fact  that  pro- 
vision for  the  issuing  of  these  and  Insurrec- 
tion bonds  is  made  In  the  same  section; 
and  from  this  it  Is  argued  that  bonds  of  the 
former  character,  within  the  Umlt  as  to 
amount  which  tbe  section  Itself  fixes,  are, 
and  should  be,  on  the  same  basis  as  Insur- 
rection bonds.  But  In  our  Judgment,  there 
la  a  valid  and  clearly-defined  distinction 
between  them.  Those  for  the  eapltol  build- 
ing and  casual  deficiency  of  the  revenue  are 
for  the  ordinary,  not  the  extraordinary,  ex- 
penses of  Oie  state,  and  are  within  the  first, 
rather  than  the  second,  classification  made 
In  Re  Appropriations  by  General  Assembly, 
supra.  At  least,  they  do  not  come  under 
tbe  second  class.  Appropriations  and  ex- 
penditures for  such  purposes  are  not  (as  are 
appropriations  and  expenditures  to  suppress 
Insurrection)  excepted  by  section  16  of  arti- 
cle 10  from  the  four-mill  rate;  and,  when 
bonds  for  such  purposes  are  Issued,  the 
same  Incidents,  as  to  the  rate  of  taxation  to 
raise  a  fund  for  their  payment,  should  gov- 
ern as  If  the  money  were  raised  by  a  direct 
tax  in  the  first  instance.  Because  the  same 
section  of  the  constitution  provides  for  Is- 
anlog  bonds  for  all  three  of  these  classes  of 
indel>tednes8  should  not  lead  us,  by  con- 
struction, to  Indude  within  the  exception  of 
section  16  that  class  of  indebtedness  Incur- 
red for  the  ordinary  expenses  of  the  govern- 
ment, when,  and  merely  because,  such  in- 
debtedness baa  been  funded  into  bonds. 
WlthoDt  any  direct  mention  or  argument  to 
support  It,  the  doctrine  which  we  amionnce 
in  tlUs  case  with  respect  to  the  casual  de- 
ficiency and  eapltol  building  bonds  was,  as 
to  tbe  latter,  assumed  to  be  correct  by  this 
court  In  People  v.  State  Board  of  Equalisa- 
tion, supra.  In  that  case  the  State  board 
of  equalization  had  levied  taxes  amounting 
to  four  mills  on  the  assessed  valuation.  In- 
cluded therein  was  a  tax  of  four-thirtieths 
of  a  mill,  for  interest  on  eapltol  building 
bonds.  In  addition  to  this  four-mill  levy, 
and  in  an  act  later  in  time  than  the  acts 
providing  the  levies  aggregating  four  mills, 
the  general  assembly  had  provided  for  a 
special  tax  of  three-thirtieths  of  a  mill  for 
the  state  university,  which  the  state  board 
refused  to  make,  because  the  total  levy  was 
In  excess  of  four  mills.  This  refusal  was 
sustained.  But  had  it  been  supposed  that 
the  levy  to  meet  the  Interest  on  the  eapltol 
building  bonds  might  'be  in  excess  ol,  and 
in  addition  to,  the  four-mill  rate  prescribed 
for  state  purposes,  this  special  tax  for  the 
university  could  have  been,  and  should  have 
been,  levied.  Yet  such  was  not  the  conclu- 
sion of  this  court;  the  ruling  being  that  this 
levy  of  three-thirtieths  of  a  mill  for  the 
state  university  was  void  because  the  four- 
mill  rate,  including  the  levy  for  the  eapltol 
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building  boDds,  had  been  reached  before  the 
special  tax  for  the  univerBlty  was  laid.  The 
same  principle  applies  to  the  casual  deficien- 
cy bonds,  and  our  former  ruling  is  therefore 
extended  to  them.  From  the  foregoing  it 
follows  that,  in  order  to  pay  the  Interest 
and  principal  of  the  insurrection  bonds,  the 
general  assembly  has  the  power  to  levy,  and 
the  various  county  assessors  to  extend  upon 
the  tax  rolls,  and  the  several  county  treasur- 
ers to  collect,  a  special  tax,  U  necessary,  In 
excess  of,  and  In  addition  to,  the  four-mtll 
rate  for  state  purposes;  tbat  Is,  after  It  has 
levied  the  four  mills  for  ordinary  state  pur- 
poses, it  may.  If  necessary,  levy  an  addition- 
al tax  sufficient  to  pay  the  Interest  and  prin- 
cipal of  these  Insurrection  bonds  as  they 
faU  due.  The  levy  to  raise  the  principal 
and  Inter^t  on  the  capltol  building  bonds 
and  the  casual  deficiency  bonds,  however, 
most  be  Included  within  the  general  levy  of 
four  mills  for  state  purposes. 

We  are  also  asked  what  special  levies 
should  be  reduced  by  the  board  of  equaliza- 
tion in  case  the  four-mill  levy  does  not  pro- 
duce Bufflcient  revenue  to  pay  all  the  appro- 
priations. For  several  reasons,  we  must 
decline  to  answer.  The  various  Institutions 
whose  rights  are  Involved  are  not  before 
the  court,  and  they  should  not  be  conclud- 
ed without  a  hearing.  In  re  Appropriations 
by  General  Assembly,  supra.  The  data  fur- 
nished In  this  communication  are  not  suffi- 
cient to  Justify  an  attempt  to  decide  this 
point  Further  than  this,  the  general  as- 
sembly (see  Sess.  Laws  1887.  p.  21)  has 
passed  an  act  to  regulate  the  payment  of 
appropriations  In  case  of  a  deficiency  of 
revenue,  and  we  do  not  feel  called  on  at  thlf> 
time  to  explain  or  Interpret  Its  provisions. 

HATT,  a       did  not  participate  in  this 

decision. 

On  Rehearing. 

PER  CURIAM.  We  are  asked  to  grant 
a  rehearing,  or  modify  the  foregoing  opinion 
so  as  to  exempt  from  the  operation  of  tbat 
section  of  the  constitution  limiting  the  rate 
of  taxation  to  four  mills  for  all  state  pur- 
poses the  capltol  building  bonds.  The  gist 
of  the  argument  is  that  this  limitation  Is 
mandatory  only  on  the  general  assembly; 
that  since  there  is  no  authority  for  the  issue 
of  capltol  building  bonds  in  excess  of  $50,- 
000,  unless  the  law  providing  for  their  issue 
be  first  ratified  by  a  vote  of  a  majorl^  of 
the  qualified  electors  of  the  state,  there 
should  be,  and  is,  no  limitation  upon  the 
rate  of  taxation  for  their  payment  when 
their  Issue  has  thus  been  ratified.  It  Is 
true  that  the  limitation  is  one  upon  the  gen- 
eral assembly,  and  It  may  also  be,  and 
doubtless  Is,  true  that  the  people,  the  maim- 
ers of  the  constitution,  are  superior  to  their 
own  creation;  but  It  is  not  true,  in  the 
sense  contended  for,  even  that  the  people 
themselves,  except  by  revolution,  can  amend 
or  repeal  the  work  of  their  own  creation. 


otherwise  than  In  accordance  with  the  meth- 
od for  that  purpwe  which  they  themselves 
have  prescribed.  If  the  contention  of  the 
attorney  general  should  be  maintained,  then 
the  ¥50,000  of  capltol  building  bonds  which 
the  general  assembly  may  Issue,  and  have 
Issued,  without  a  vote  of  the  people,  would 
be  attended  with  Incidents  different  from 
those  attaching  to  all  bonds  In  excess  of 
that  amount,  and  ratified  by  a  vote  of  the 
people.  Both  Issues  are  exactly  for  the 
same  purpose,  and  both  have  exactly  the 
same  legality  as  binding  obligations  of  the 
state.  Why  one  should  be  preferred,  in 
any  of  Its  incidents,  to  the  other,  is  diffi- 
cult to  perceive.  The  only  reason  assigned 
Is  that  the  one  Issue  Is  stamped  with  the 
approval  of  the  sovereign  people  by  their 
direct  vote,  while  the  other  is  not.  But  au- 
thority for  that  other  issue  Is  equally, 
though  Indirectly,  that  of  the  people;  for 
they  have,  In  the  first  Instance,  authorized 
it  through  the  act  alone  of  their  agent  and 
representative,  the  general  assembly.  And 
this  difference  In  the  conditions  to  be  ob- 
served precedent  to  the  respective  Issues, 
when  the  purpose  and  object  of  both  are 
the  same,  should  not  be  attended  with  dif- 
ferent incidents.  The  purpose,  whether  or- 
dinary or  extraordinary,  for  which,  and  not 
the  authority,  whether  the  general  assem- 
bly or  the  people,  by  which,  a  state  debt  Is 
created,  has  always  been  the  test  applied 
by  this  court  for  determining  whether  Its 
payment  Is  to  be  provided  for  by  taxatldb 
within  or  beyond  the  rate  prescribed  by  the 
constitution  for  state  purposes.  For  years, 
and  since  the  first  announcement  of  this  rule 
by  this  court,  all  the  departments  of  gov- 
ernment, and  the  people  themselves,  have 
so  understood,  and  we  see  .no  reason  now 
for  changing  the  rule.  That  difficulty  is  en- 
countered by  the  state  board  of  equaliza- 
tion In  making  the  total  amount  of  taxes 
produced  by  a  four-mlU  levy  pay  all  appro- 
priations Is  no  reason  for  overriding  that 
mandatory  section  of  the  constitution,  ei- 
ther by  the  board  or  by  this  court.  The 
remedy,  as  often  pointed  out.  Is  either  for 
the  general  assembly  to  lessen  appropria- 
tions, or  to  bring  about  an  Increase  of  the 
valuation  for  state  purposes.  Rehearing 
denied. 


(24  Colo.  322) 

WATER-StlPPLY  &  STORAGE  CO.  T.  LAR- 
IMER &  WELD  IRRIGATION  CO.  et  al. 

(Supreme  Court  of  Colorado.    Mardi  4,  1897.) 

WATsna  AND  Water  Coursbs— Irrigation — Pri- 
OKiTT  or  Afpropxiatiox— Dbcrses 

— COXSTKL'CTIOX. 

1.  Where  a  proprietor  is  diligent  in  the  cod- 
Btruction  and  tlie  completion  of  an  irrigation  res- 
ervoir, taking  into  cousideratiou  the  magnitude 
and  cost  of  the  work,  and  the  obstacles  to  h* 
overcome,  his  priority  of  appropriation  for  suck 
resetvtiir  should  date  from  the  begiuniog  tiw 
work. 
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2.  Under  MUb*  Ami.  St.  S  240S.  a  proceediDg 
wu  instituted  in  1882  to  establish  the  prioritioB 
of  rights  to  the  use  of  water  for  irriganng  pur* 
poses,  and  a  decree  was  entered  detenulning  the 
capacity  of  appellee's  ditdi  by  its  last  enlai^e- 
ment  to  be  72h  feet  per  second,  but  prOTidiog 
that  the  increase  of  water  thus  carried  was  not 
yet  applied  to  a  recognized  use.  It  was  also 
proTlded  that,  upon  proof  of  application  of  the 
wat«r  to  a  beoeficls]  use,  the  original  decree 
would  be  supplemented  and  perfected  to  conform 
to  the  facts.  In  1884  another  decree  was  enter- 
ed, which  by  Its  terma  supplemented  the  decree 
of  1882.  and  conaimsd  the  findings  of  tbe  for* 
mer  decree.  Hdd,  fiiat  the  two,  taken  tc^ther, 
constitute  one  decree. 

3.  After  a  decree  which  states  the  physical  di- 
mensions and  the  carrying  capacity  of  a  ditch, 
the  determination  is  to  ttie  carrying  capacity  is 
res  adjudicata,  and  not  controlled  by  proof  that 
some  otlier  method  of  computation  upon  the 
pbyaieal  dimensions  might  produce  a  different  N- 
solt  as  to  the  caiwcity. 

4.  A  mlstalte  of  the  district  court  in  computing 
the  carrying  capacity  of  a  ditch  cannot  be  cor- 
rected by  a  collateral  attack  upon  the  decree, 
made  long  after  the  statutory  time  for  its  refor- 
mation and  review  of  the  trial  court  has  gone  by, 
and  when  the  right  of  appeal  is  also  lost  by  time- 
On  Rdusjing. 

1.  After  ft  decree  has  been  entered  tinder 
MQls*  Ann.  St.  S  240S.  esUblishing  the  i}rioritieB 
of  rights  tr  the  use  of  water  for  irrigation  pur- 
poses in  a  district  including  the  Cache  la  Poudre 
rirer,  a  compl&lut  which,  according  to  the  brief 
of  ^intiff,  IS  "a  bill  In  equity  in  the  nature  of 
a  bill  of  peace,  *  *  *  and  particularly  to  ob- 
tain judicial  determination  of  the  respective 
rights  of  the  corporation  Mtitfants  to  divert  water 
from  the  Cache  la  Poudre  river,  both  for  direct 
irrigation  and  for  storage  in  reservoirs,"  is  a 
collateral  attaclc  on  the  former  decree. 

2.  Mills'  Ann.  St.  S  2403,  requires  the  court  to 
■et  forth  In  its  decree  establishing  the  priorities 
of  water  rights  to  the  quantity  of  water  ap- 
propriated by  eadi  ditcn,  de«;cribing  the  amount 
In  cubic  feet  per  second  of  time,  if  the  evidence 
shall  show  snmdent  data  to  ascertain  the  same; 
if  soefa  data  are  not  in  evidence,  then  the  width, 
df^h,  and  grade  aiiall  be  eet  forth,  and  such  oth' 
er  description  as  will  most  certainly  show  said 
amount.  Held,  rhat  a  decree  which  sets  forth 
both  the  physical  dimensions  and  the  carrying 
capacity  of  a  ditch  should  not  be  opened  merely 
because  of  the  discovery  of  an  improved  method 
of  calcnlating  the  carrying  capacity  of  dltchea 
fXom  their  physical  dimenrions. 

5.  Tiie  fact  tbst  the  decrees  of  prior  times  In 
relation  to  irrigation  were  entered  at  a  time  when 
lawyer  and  layman  were  in  doubt  as  to  the  mean- 
ing of  a  then  recently  enacted  statute,  and  when 
knowledge  of  irrigation  was  limited,  is  no  rea- 
son wt^  the  courts  should  now  be  aaked  arbi- 
trarily to  correct  these  early  mistakes,  long  aft- 
er the  right  of  appeal  and  review  has  passed. 

4.  A  decree  taken  in  1885  contains  a  clause 
vhlch,  taken  by  itself,  purports  to  award  certain 
priorities  to  the  reservoirs  of  the  app<'IlHnt,  bat, 
In  a  complaint  fi!ed  for  the  purpose  of  establish- 
Ing  appellant's  rights  concerning  the  reservoirs 
and  certain  ditchi-s,  he  does  not  predicate  any 
rights  upon  the  decree,  but  only  upon  the  fact 
that  ai4)rnpriatiun8  of  water  for  its  reservoirs 
were  perfecte<l  prior  to  the  inception  of  defend- 
ant's rights.  In  his  brief  the  apiwllant  diaclsims 
any  need  to  re^  on  any  claims  based  on  the  de^ 
crec  of  1885.  The  reservoirs  were  not  completed 
until  1803,  and  appellant's  affidavit,  filed  under 
Mills'  Ann.  St.  9  2*ifk5,  makes  no  claim  under 
any  decree,  but  claims  priority  only  from  the  he- 
ginning  of  the  construction,  in  HrptenilK>r,  1801. 
The  decree  of  ^SHTy  refers  expn'Sily  to  a  dptree 
of  1882,  and  mokes  the  prior  detrce  a  piirt  of 
the  later.  By  the  decree  of  1882  it  is  provided 
that  it  shall  apply  only  to  such  irrig:*:ion  works 
OS  were  completed  before  the  decree  was  enter- 
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ed.  BHd,  that  the  appellant  had  abandoned  any 
alleged  priority  secured  by  the  decree  of  1885, 

n.  Mills'  Ann.  St.  |  22(S,  requiring  a  map  of 
Irrigation  works  taking  water  directly  from  a.uf 
natural  stream  to  be  filed  with  the  county  cleric 
of  the  county  in  which  the  head  gate  of  t4ie  ditch, 
etc.,  is  situated,  does  not  apply  to  a  ditch  which 
takes  water  from  another  ditch  already  in  opera- 
tion. 

Appeal  from  district  court,  Larimer  county. 

Action  by  the  Water-Supply  &  Storage 
Company  against  the  Larimer  &  Weld  Irri- 
gation Company  and  another.  From  a  de- 
cree establishing  water  and  reservoir  priori- 
ties, the  plaiutltr  appeals.  Affirmed. 

H.  N.  Haynes,  Piatt  Rogers,  and  Victor  A. 
Elliott,  for  appellant.  J.  W.  McCreery,  a 
D.  Todd,  and  BIddeU  ft  Starkweather,  for 
appellees. 

CAMPBELL^  J.  This  controversy  between 
the  appellant  corporation,  plaintiff  below, 
and  Rppelleeo,  defendants  below,  the  Larimer 
&  Weld  Irrigation  Company  and  the  Windsor 
Beserrolr  &  Canal  Company,  oonalsts  of  two 
branches.  The  first  relates  to  the  extent  of 
the  priority  of  the  canal  owned  by  the  appel- 
lee Irrigation  company  over  the  ditch  owned 
by  the  appellant;  the  second  concerns  the 
seniority  of  rlTol  reservoir  appropriations 
owned  the  appelant  and  the  appellee  res- 
errolr  company.  The  appellant  Is  the  own* 
er  of  the  Larimer  county  ditch,  and  of  res- 
erTolrs  known  as  Nos.  1,  2,  8,  4,  and  6;  the 
appellee  Irrigation  company  of  the  Larimer 
&  Weld  canal,  and  the  ^ipellee  reserrolr 
company  of  the  Windsor  reserrolr.  In  pro- 
ceedli^  duly  Instituted  under  oar  statutes, 
framed  for  the  purpose  of  establishing  the 
priority  of  rights  to  the  use  of  water  for  ir- 
rigation belonging  to  the  Tarloos  irrigating 
ditches  and  canals  Uiroughout  the  different 
water  districts  of  the  state,  to  which  the 
then  owners  of  these  ditches  and  canals 
were  parties,  a  decree  was  duly  entered  In 
the  district  court  of  Larimer  county  on  the 
11th  of  April,  1882,  adjudicating  such  priori- 
ties In  water  district  No.  3,  In  which  all  the 
ditches  and  reservoirs  In  controversy  are  sit- 
uate. It  is  conceded,  as  a  matter  of  fact,  and 
It  so  appears  from  the  decree,  that  the  pri- 
ority of  the  canal  of  the  appellee  Irrigation 
company  is  superior  to  that  of  the  ditch  of 
the  appellant  company;  and,  in  so  far  as 
the  controversy  with  respect  to  them  is  con- 
cerned, the  contention  of  appellant  Is  that 
such  priority  is  only  to  the  extent  of  560 
cubic  feet  per  second  of  time,  while  the  posi- 
tion assumed  aK>ellees  Is  that  such  prior* 
ity  is  to  the  extent  of  720  cubic  feet  per  sec- 
ond of  time.  All  of  the  reservoirs  were  con- 
structed subsequent  to  xbe  decrees  mention- 
ed; hence  the  controversy  as  to  them  is  not 
affected  by  any  prior  Judicial  decree,  but 
must  be  determined  entirely  from  the  evi- 
dence Introduced  before  the  trial  court.  The 
avowed  object  of  the  action  is  to  obtnm  a 
Judicial  determination  of  the  respective 
rights  of  the  corporation  litigants  to  divert 
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water  from  the  Cache  la  Poudre  river,  both 
for  Irrigation  and  for  storage  In  reservoirs. 

The  second  branch  of  the  case  we  proceed 
first  to  dli^ose  of.  The  evidence  was  sub- 
mitted to  the  trial  court  without  a  jury,  and 
findings  of  fact  made  that  reservoirs  Nos. 
2,  3,  and  4  of  the  plalntllT,  to  a  specified  ca- 
pacity, were  prior  Id  right  to  the  reservoir 
of  the  defendant;  and  that  as  between  the 
plaintiff's  reservoirs  known  as  Noa.  1  and  5, 
or,  respectively,  as  "Rocky  Ridge**  and  "Long 
Pond"  reservoirs,  and  that  of  the  defendant 
reservoir  company,  the  priority  was  award- 
ed to  the  latter.  It  Is  practically  conceded 
that  the  work  of  construction  of  the  Windsor 
reservoir  (that  of  the  defendant)  waa  begua 
In  July,  1890,  and  substantially  completed  In 
Uay,  1883.  Work  upon  the  Long  Pond  and 
the  Rocky  Bldge  reservoirs  of  the  plaintiff 
was  commenced  about  the  Ist  day  of  Sep- 
tember, 1801  (about  one  year  after  the  Initia- 
tion of  defendant's  enterprise),  and  It  was 
finished  before  that  of  the  defendant  The 
proper  solution  of  the  respective  rights  of 
the  litigating  parties  with  respect  to  these 
three  reservoirs  depends  very  largely  upon 
the  fact  whether  reasonable  diligence  was 
used  by  the  defendant  in  prosecuting  work. 
It  would  serve  no  useful  purpose  to  detail 
the  evidence  upon  this  disputed  point,  and 
we  content  ourselves  with  tiie  statement 
that,  ^ter  a  rairefnl  examination  of  the  en- 
tire evidence,  we  are  satisfied  that  the  flnd- 
li^  af  the  trial  court  was  correct,  and  that, 
mder  the  circumstances  disclosed  by  the  rec- 
ord, ccmsldralng  the  magnitude  and  cost  of  the 
work,  and  the  obstacles  put  in  Its  way,  the 
defendant  reservoir  company  waa  diligent  In 
the  prosecution  of  such  constmctlon,  and 
that  its  priority  should,  by  relation,  date 
from  the  beginning,  and  not  from  the  com- 
pletion, of  the  work.  From  this  it  follows, 
as  a  matter  of  law*  that  the  priority  was 
properly  awarded  by  the  district  court  to 
the  defendant  company  as  between  these 
three  resHvobs  In  question. 

By  the  decree  of  1882  tiiere  waa  awarded  to 
the  Larimer  &  Weld  irrigation  canal  five  sev- 
eral priorities,  the  first  by  original  construc- 
tion, and  the  other  fotir  successive  enlarge- 
ments. The  decree,  after  specifying  the  sev- 
eral amounts  to  whldi  the  canal  was  entitled 
by  construction  and  the  first  three  &ilBXge- 
meats,  proceeds  as  follows  with  respect  to  the 
fourth:  "And,  further,  as  to  said  appropria- 
tion by  fourth  enlargement,— pri<nity  No.  79, 
—In  said  findings  and  hereinabove  mention* 
ed,  it  having  been  found  in  manner  and  form 
aforesaid  that  said  fourth  enlargement  of 
said  ditch  Xo.  9  has  been.  In  fact,  made, 
commencli^  in  the  month  of  8eptemb«,  A. 
D.  1878,  by  means  of  which  said  ditch  Is  ae* 
tUfUly  enlarged  to  a  carrying  capacity  of  43,- 
200  cubic  feet  of  water  per  minute  of  time  (I. 
e.  720  cubic  feet  per  second),  the  same  hav- 
ing been  made  at  great  expense  and  In  good 
fiilth.  for  use  for  said  purpcee  of  irrigation, 
without  the  fact  ttiat  actual  ai^roprlatifm  by 


use  of  water  had  been  made  of  Increased 
quantity  Intended  to  be  carzled  1^  means  of 
said  fourth  enlargement,  it  Is  further  ad- 
judged and  decreed  that  nothing  in  said  flnd- 
li^  or  in  this  decree  contained  shall  preju- 
dice the  right  of  said  claimant,  or  other  party 
or  parties  interested  In  said  ditch,  or  in  ap- 
propriations of  water  from  said  river  by 
means  thereof,  in  or  concerning  said  fourth 
enlargement,  if  the  said  appropriation  of  wa- 
ter Intended  to  be  made  thereby  has  been,  or 
shall  be,  in  fact,  made,  or  any  part  thereof, 
with  due  diligence,  according  to  the  nature 
of  the  work  of  said  enlargement,  within  a 
reasonable  time  from  the  commencement 
thereof,  and  said  priority  shall  stand  as  No. 
79,  to  cover  any  such  actual  appropriation  so 
made  or  to  be  made  until  furth<»-  order  and 
judgment  of  this  court  in  that  behalf.**  From 
the  findings  of  fact,  as  well  as  by  the  express 
language  of  this  decree,  it  will  be  seen  that 
the  fourth  enlargement  had  actually  been 
made  at  the  time  the  decree  was  rendered, 
though  the  Increased  supply  of  water  thus 
secured  had  not  been  applied  to  a  recognized 
use.  An  opportunity  ajiA  a  right,  however, 
were  given  to  the  owner  of  the  canal,  or  oth- 
er Interested  party,  within  a  reaaonalde  time, 
by  proper  application,  to  present  proof  of,  or 
disprove,  the  actual  application  of  the  en- 
larged supply  of  water  to  a  beneficial  use, 
when  the  original  decree  would  be  supple- 
mented and  perfected  to  comply  with  the 
facts.  Based  upon  this  express  order  of  the 
court,  and  In  virtue  of  the  Irrigation  statutes 
so  providing,  such  appllcatl<m  for  further 
proceedings  was  made,  and  thereupon  an  or- 
der of  the  court  waa  entered  in  Uarch,  1888, 
for  the  further  hearing  of  evidence;  and  on 
the  11th  of  April,  1884,  a  aui^lemental  decree 
of  the  district  court  was  entered.  The  por- 
tions of  whldi  that  are  material  to  the  pres- 
ent discussion  are  as  follows:  "It  Is  *  *  * 
decreed  that  everything  In  this  decree  shaU 
be  subject  to  the  provisions  of  the  original 
decree  In  said  matter,  as  to  everything  that 
is  and  as  to  eveiythlng  that  is  not  decided  In 
this  decree."  The  taking  of  the  additional 
evidence  In  this  further  proceeding  necessitat- 
ed a  renumbering  of  the  priwltles,  as  wdl  as 
certain  changes  In  other  respects.  That  por- 
tion of  the  supplemental  decree  affecting  the 
Larimer  &  Weld  IrrlgatiiHi  Company  Is  as 
foHows:  "Number  Nine.  lorimo'  and  Weld 
Irrigation  CanaL  That  the  work  referred  to 
in  the  original  decree,  on  the  completion  of 
which  said  ditch  should  be  enUtled  to  jwIot- 
Ity  Na  79  hi  said  decree,  has  been  eompletejO, 
and  that  by  reason  thereof  said  ditch  is  now 
entitled  to  priority  No.  88  of  the  new  number- 
ing, dating  In  the  month  of  September,  1878t 
and  that  the  present  dlmmsions  of  said  ditch 
are  28  feet  In  width  on  the  bottom,  with  a 
berm  5  feet  wide  <m  each  sid^  so  as  to  car- 
ry a  fiow  of  S  feet  in  depth  In  all,  and  so  built 
aa  to  have  a  sectional  area  of  180  feet  with 
a  grade  of  2  </io  feet  pa  mile,  and  that  there 
be  allowed  to  flow  tn  said  ditch  on  aU  of  its 
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prknidea  so  mncli  water  oa  It  ^rUl  carry  with 
lh«  dlmoislons  above  given,  computed  at  720 
cnblc  feet  of  water  per  aecoud  of  time;"  Tbe 
contention  of  the  appellant  Is  that  the  ca- 
IHiclt7  ot  the  Idrtmer  &  Weld  canal,  as  deter- 
mined  by  the  original  decree,  was  not  support- 
ed by  the  evidence,  and  so  far  as  the  decree  re- 
ferred to  the  last  enlargement,  when  construed 
In  connection  with  the  irrigation  statutes,  it 
was  merely  Interlocutory  and  conditional,  and 
left  tbe  whole  subject  of  the  amount  of  tbe 
appropriation,  and  every  matter  pertaining 
thereto,  open,  unsettled,  ctmtlngent,  and  un- 
certain. It  is  further  claimed  that  section 
2403,  Mills*  Ann.  St.  (which  Is  the  law  gov- 
erning this  matter),  does  not  empower  tbe 
court  to  determine  tbe  carrying  capacity  of  a 
ditch  or  an  enlargement,  unless  an  appropria- 
tion of  the  water  liad  then  been  actually 
made,  and  that  such  ascertainment  in  tbe 
or^nal  decree,  therefore,  Is  of  no  effect.  It 
Is  further  contended  that  tbe  decree  of  1882, 
if  the  carrying  capacity  of  the  canal  was 
properly  deterinlued,  merged  in,  and  was  su- 
perseded by,  the  second  decree  of  1884.  There- 
fore it  is  said  that,  after  the  new  decree  was 
entered,  tbe  former  was  of  no  further  force, 
and  by  tbe  latter  decree  tbe  capacity  of  the 
canal  was  erroneously  computed,  and,  as  at- 
tempted to  t>e  llxed,  must  yield  to  other  data, 
contained  In  the  decree,  establishing  tbe 
physical  dimensions  of  the  canal.  It  is  also 
urged  that  the  canal  has  been  greatly  en- 
larged since  the  decrees  were  rendered.  Up- 
on the  other  band,  the  contention  of  tbe  ap- 
pellees is  that  tbe  two  decrees  supi>lement 
each  other,  and  together  constitute  tbe  meas- 
ure of  the  rights  of  the  parties;  and  that 
thereby  the  defendant  irrigation  company 
has  a  priority  over  the  plaintiff  of  720  cubic 
feet  of  water  per  second  of  time,  and  that  no 
subsequent  enlargements  have  been  made. 

Under  the  theory  of  the  plaiutifC,  a  large 
volume  of  evidence  was  Introduced,  including 
all  of  tbe  evidence  that  was  submitted  to  tbe 
referees  prior  to  the  adjudication  of  1882, 
and  which  was  before  the  district  court  as  the 
basis  for  the  first  decree,  and  testimony  of 
witnesses  first  taken  upon  the  trial  of  the 
case,  for  the  purpose  of  showing,  among  oth- 
er things,  that  the  original  evidence  did  not 
warrant  so  large  a  quantity  of  water  as  the 
decrees  specified,  and  that  a  ditch  of  the 
physical  dimensions  described  in  the  decree 
could  not  carry  720  cubic  feet  of  water  per 
second  of  time.  Much  evidence  was  directed 
to  the  point  that,  by  reason  of  enlargements 
of  the  ditcb  made  at  various  times  since  the 
entry  of  tbe  second  decree,  the  capacity  of 
the  canal  bad  been  so  Increased  as  to  permit 
Its  owner  to  obtain  more  water  than  originally 
the  canal  would  carry.  M'hatever  be  the  de- 
clared object  of  tbe  appellant  in  this  suit.  It 
is  manifest  that  it  can  be  attained  only  by 
treating  this  action  as  one  for  tbe  review  of 
the  decrees  in  evidence,  for  mere  error  of  tlie 
trial  court,  long  after  tbe  appellant's  statu- 
tory time  for  a  review  in  the  district  court, 


and  an  appeal  to  this  court,  has  expired,  un- 
less we  place  upon  the  decrees  the  construe- 
tlon  which  appellant  asks.  But  Its  conten- 
tlm  in  this  respect  1b  altogethv  untenable. 
By  its  express  terms  the  decree  of  April, 
1884,  was  Intended  as  merely  supplemental  to 
that  of  April,  1882,  and  tbe  two,  talcen  to- 
gether, constitute  the  decree  in  the  case.  By 
section  2403,  Mflls'  Ann.  St.,  one  of  the 
things  which  the  court  was  required  to  do 
was  to  determine  the  carrying  capaci^  of 
the  ditch,  if  the  evidence  contained  sufilclent 
data,  not  only  ^  original  construction,  but 
the  increased  capafilty  occasioned  by  each  en- 
largement. The  decree  of  1882  expi-essly  de- 
clares that  the  fourth  enlargement  bad  been 
completed  at  the  date  of  the  decree,  and  that, 
by  virtue  of  this  enlai^ment,  tbe  entire  car- 
rying capacity  of  tbe  ditch  was  720  cubic  feet 
per  second  of  time.  But,  If  this  fact  liad  not 
been  determined  and  established  by  the  for- 
mer decree,  the  second  decree,  of  1884,  con- 
firms the  prior  findings  as  well  as  the  fornier 
decree,  and  expressly  declares  that  the  ca- 
pacity of  tbe  ditch  was  computed  at  720 
cubic  feet.  So,  whether  tbe  rights  of  the  par- 
ties here  de[>end  upon  tbe  former  or  tbe  lat- 
ter decree,  or  upon  both  taken  as  one  com- 
pleted decree,  tbe  priority  of  tbe  Larimer  & 
Weld  canal  Is  fixed  at  720  cubic  feet 

By  a  somewhat  Ingenious  argument,  counsel 
for  aH>6llsnt  Insists  that  the  ascertainment  of 
the  carrying  capacity  of  this  dltcb,  as  expressed 
In  the  decree,  is  not  res  adjudlcata,  and  Is  of  less 
dignity  and  Importance  than  the  determined 
physical  dimensions,  and  that  It  must  yield  to 
such  other  ascertainment  of  superior  rank  con- 
cerning physical  dimensions.  It  is  said  to 
be  a  mere  matter  of  computation  from 
these  other  data,  and  that,  under  the  latest 
approved  formula  for  ascertaining  the  car- 
rying capacity  of  water  in  ditches  and  ca- 
nals, the  computation,  as  originally  made 
by  the  court,  was  erroneous,  and  that  tbe 
specified  quantity  should  be  much  less.  It 
must  be  remembered  that  tbe  present  action 
Is  not  for  the  purpose  of  reforming  the  de- 
cree upon  the  ground  of  mistake  or  fraud, 
or  any  other  recognized  ground,  but  that  it 
is  in  the  nature  of  a  collateral  attack  upon 
the  decrees  after  the  statutory  time  for 
their  reformation  or  review  in  tbe  court  of 
original  jurisdiction,  upon  the  same  or  ad- 
ditional testimony,  has  long  gone  by,  and 
when  the  right  of  appeal  is  also  lost  by 
lapse  of  time.  Tbe  present  action  cannot 
be  allowed  to  usurp  the  function  of  an  ap- 
peal or  writ  of  error,  and  thus  secure  a  cor- 
rection or  reformation  of  tbe  decree,  be- 
cause of  some  erroneous  calculation  of  the 
district  court.  If  a  mistake  was  made  by 
the  court  In  computing  the  capacity  of  tbe 
dltcb,  such  a  mistake  cannot  be  corrected  in 
this  proceeding.  Tbe  capacity  Is  res  adju- 
dlcata, as  much  as  is  any  other  fact  which 
the  special  statute  requires  tlie  court  to  de- 
termine. Ditcb  Co.  V.  Armstrong.  21  Colo. 
307,  40  Fac.  8U8.    But  If  we  tOiuuld  adopt 
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appellant's  views,  and  hold  that,  under  these 
decrees,  the  carrying  capacity  of  the  canal 
was  still  open  to  adjudication,  and  that  the 
court,  In  the  present  action,  might  deter- 
mine the  same,  the  evidence  before  us 
would  not,  at  this  late  period,  Justify  the  re- 
duction asked.  From  the  testimony  of  Prof. 
Carpenter  it  would  appear  that  the  latest 
approved  and  most  trustworthy  test  for  as- 
certaining the  carrying  capacity  of  streams 
and  canals  Is  that  known  as  Ganguillet  and 
Kutter's.  By  the  application  of  their  for- 
mula, a  ditch  of  the  theoretical  dimensions 
specified  In  the  decree  will  not,  so  Prof.  Car- 
penter testifies,  carry  more  than  about  560 
cubic  feet  of  water  per  second  of  time;  at 
least,  his  computation  so  resulted.  It  Is  In 
evidence,  however,  that.  In  accordance  with 
a  formula  that  was  in  general  use  In  this 
state  at  the  time  the  decrees  were  rendered, 
the  computation,  as  determined  by  the  de- 
cree, was  substantially  correct;  and  it  fur- 
ther appears  that  no  two  computations  are 
ever  the  same,  even  with  the  same  formula. 
Hydraulics  Is  said  to  be  one  of  the  most 
complex  of  sciences.  Under  the  title  "Hy- 
dromechanics," at  page  401  of  volume  12  of 
the  Eucyelopedla  Britannica,  as  well  as 
from  Prof.  Carpenter's  testimony.  It  seems 
that,  In  tlie  formula  used  by  the  latter  In  es- 
timating the  capacity  of  the  canal,  "n"  rep- 
resents the  co-eflicient  of  roughness.  With- 
out going  Into  this  technical  and  scientific 
subject  at  any  length,  It  is  safllcient  merely 
to  say  that  the  mathematical  value  of  this 
element  varies  with  different  conditions 
from  .010  to  .035.  The  formula  Is  confess- 
edly empirical,  and  not  strictly  scientific. 
It  has  not  been  adopted  by  our  statutes  or 
by  the  courts  as  a  rule  of  evidence,  or  as 
the  exclusive  test  for  ascertaining  the  car- 
rying capacity  of  ditches.  The  testimony 
upon  this  point  Is  In  substantial  conflict.  So, 
also.  Is  there  a  substantial  conflict  la  the 
testimony  as  to  the  enlargement  of  this  ca- 
nal after  the  two  decrees  were  rendered, 
and  as  to  the  amount  of  water  which  the 
canal,  at  various  times  since  Its  construc- 
tion, has  actually  carried.  In  accordance 
with  some  of  the  testimony,  It  appears  tliat, 
as  a  matter  of  fact,  the  ditch  has  at  differ- 
ent times  carried  even  more  than  the 
amount  of  water  for  which  the  decree  was 
rendered.  There  Is  no  serious  contention 
by  appellant  that  there  has  been  any  aban- 
donment by  appellee  company  of  any  of  the 
waters  which  the  decrees  have  awarded  It; 
but,  if  the  point  was  urged,  we  would  un- 
hesitatingly atlirm  the  finding  of  the  trial 
court  that  proof  of  abandonment  was  not 
made  out.  Such  being  our  ruling  upon  the 
priorities  of  the  reservoirs,  and  sucii  being 
our  construction  of  the  decrees  in  this  case, 
and  holding,  as  did  the  trial  court,  that  tliey 
determine  the  priorities  attaching  to  the  ca- 
nal and  the  ditch,  and  that  they  award 
to  the  canal  of  the  defendant  irrigation  com- 
pany a  priority  of  720  cubic  feet  of  water 


per  second  of  time  ahead  of  any  priority  be- 
longing to  the  ditcb  of  the  plaintiff  compa- 
ny, and  It  also  appeartng  that,  if  the  entire 
question  were  reopened  at  the  Instance  of 
the  plaintiff,  there  ie  not  in  the  record  aoffl- 
cient  evidence  to  Justii^  a  redaction  of  this 
quantity,  It  follows  that  the  decree  should 
be  afllrmed  In  all  respects  aa  entered  by  the 
district  court.  Affirmed. 

On  Rehearing. 

(Dec.  20,  189T.) 

A  rehearing  upon  both  branches  of  this 
case  has  been  allowed.  Additional  counsel 
have  favored  us  with  elaborate  written  and 
oral  arguments.  While  the  former  argu- 
ments upon  the  main  propositions  have  been 
cast  In  new  settings,  and  In  some  respects 
urged  with  greater  vehemence  and  more  su- 
perlatives,—with  the  exception  of  an  attempt 
by  appellant  to  change  position  In  some  par- 
ticulars,—neither  side  has  presented  any 
questions  that  were  not  thoroughly  argued 
and  considered  at  the  original  bearing.  One 
of  appellant's  new  counsel  opens  bis  brief 
with  the  following  statement:  "It  Is  the  be- 
lief of  many  members  of  the  profession  that 
an  application  for  rehearing  cannot  succeed 
unless  the  error  of  the  court  Is  suggested  In 
terms  of  such  modest  contention  as  to 
amount  almost  to  an  apology,  and  with 
plausible  avenues  of  retreat,  should  the  er- 
ror be  made  apparent.  With  that  belief  we 
do  not  agree,  nor  are  we  disposed  to  adopt 
the  method  of  argument  which  It  requires." 
Our  experience,  based  upon  an  examination 
of  many  such  applications,  would  not  lead 
us  to  suspect  that  such  belief  was  wide- 
spread, or  had  effected  permanent  lodg- 
ment In  the  minds  of  many  of  the  profes- 
sion. Certainly,  In  the  case  at  bar,  while 
counsel  has  observed  that  respect  for  the 
court  which  Is  fitting,  he  has.  In  his  argu- 
ment, left  no  room  for  doubt  as  to  his  own 
notion  of  the  method  of  argument  to  pur- 
sue, and.  If  that  argument  Is  given  the 
weight  which  it  is  assumed  to  poRScss,  there 
is  left  for  the  court  no  avenue  of  sracefnl 
retreat. 

1.  First,  as  to  the  ditch  and  canal  priori- 
ties: Complaint  Is  made  because,  In  the 
opinion,  we  treated  this  action  as  In  the  na- 
ture of  a  collateral  attack  upon  the  ditch  de- 
crees. Counsel  now  say  Its  object  was  to 
correct  the  decree  In  question  on  the  ground 
of  a  mistake  of  the  court  In  computing  the 
quantity  of  water  appropriated  by  the  own- 
er of  the  Larimer  &  Weld  canal.  That  we 
were  justified  in  our  characterization  is  ap- 
parent from  the  complaint  Itself;  but,  If  we 
were  mistaken  in  this  respect,  counsel  for 
appellant  fell  into  the  same  error,  for  in 
his  original  brief  he  says  that  *'the  com- 
plaint was  a  bill  in  equity,  in  the  nature  of  a 
bill  of  peace;  •  •  *  and,  particularly,  to 
obtain  Judicial  determination  of  the  respec- 
tive rights  of  the  corporation  litigants  to  di- 
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Tert  ivater  from  tbe  Cache  la  Poudre  river, 
botb  for  direct  irrigation  and  for  storage  In 
reservoirs."  Since  the  proceedings  In  ques- 
tion were  Instituted  and  prosecuted  to  ob- 
tain, and  the  decrees  thereunder  resulted  In, 
a  Judicial  determination  of  the  same  rights 
which  the  plaintiff  seeks  here  to  readjudi- 
cate,  we  said  then,  and  now  say,  that  this 
Is  a  collateral  attack.  The  appellant,  after 
once  stating  what  the  object  of  his  action 
was,  should  not  complain  If  we  adopt  his 
own  definition.  But  If  a  party  should  be 
permitted  thus  to  shift  his  position,  and  If 
we  were  to  assume  with  him  that  the  com- 
plaint pleads  a  mistake  as  the  equitable 
cause  of  action,  we  proceed  to  an  examina- 
tion of  the  record  upon  that  hypothesis. 

Among  the  findings  of  the  district  court 
were  the  physical  dimensions  of  the  canal 
and  the  quantity  of  water  appropriated. 
Counsel  say  that  by  the  latest  and  most  ap< 
proved  test  a  canal  of  Buc*i  ascertained  di- 
mensions is  Incapable  of  carrying  such  com< 
puted  capacity.  In  Boulder  &  Weld  County 
Ditch  Co.  V.  Lower  Boulder  Dltoh  Co.,  22 
Colo.  115,  43  Pac.  540,  It  was  ruled  that  In 
a  decree  like  that  under  consideration  one  of 
the  things  to  be  embodied  therein  Is  the 
quantity  of  water;  hence,  when  once  ascer- 
tained, It  Is  res  adjudicata.  Counsel  now 
seize  upon  this  declaration,  and  say  that  the 
physical  dimensions  of  the  ditch  are  like- 
wise to  be  determined;  and,  taking  these 
dimensions  as  one  verity,  we  have,  it  is  said, 
in  the  same  decree  two  verities  absolute 
Inconsistent  with  each  other.  Both  cannot 
be  true;  one  must  be  false.  Which  shall  be 
upheld,  which  rejected?  Having  propound- 
ed this  query  to  us,  counsel  proceed  to  an- 
swer It  for  themselves  by  rejecting  the  com- 
puted quantity  as  of  less  dignity,  because, 
they  say.  It  Is  the  result  merely  of  a  mathe- 
matical calculation  based  upon  an  absolute 
and  fixed  verity,  viz.  physical  dimensions. 

We  observe,  first,  that  the  statute  requires 
the  court  In  its  decree  to  set  forth  the  quan- 
tity of  water  appropriated,  describing  such 
amount  In  cubic  feet  per  second  of  time,  if 
the  evidence  shall  show  sufficient  data  to 
ascertain  the  same.  If,  however,  such  data 
are  not  in  the  evidence,  then,  In  lieu  of  the 
quantity,  the  decree  must  set  forth  the 
width,  depth,  aud  grade  of  the  ditch,  and 
such  other  description  as  will  most  certainly 
and  conveniently  show  said  amount.  If  suf- 
ficient data  are  at  hand,  as  they  were  In 
this  case,  physical  dimensions  are  not  re- 
quired. In  this  there  Is  the  Implication  that 
physical  dimensioiis  alone  are  not  sufficient 
data  from  which  to  ascertain  the  quantity; 
other  description,  other  data,  enter  into  the 
problem.  This  decree  contains  both  the 
quantity  in  cubic  feet  and  physical  dlmen- 
Hions;  and  It  might  be  argued  that,  the  con- 
tingency under  which  the  court  might  as- 
certaiu  dimensions  not  having  happened,  the 
ascertainment  of  the  latter  was  unauthor- 
ized, and  that  only  the  quantity  ascertained 


was  a  Judicial  veri^.  At  least,  It  would 
seem,  counsel  have  not  correctly  stated  the 
proposition,  and  the  premises  laid  down  In 
the  foregoing  ailment  are  not  strictly  cor- 
rect, and  their  reasoning  not  conclusive. 
But  Interesting  as  may  be  the  question 
which,  if  either,  of  these  two  alleged  verities 
is  of  the  higher  rank,  the  requirements  of 
this  case  do  not  call  for  Its  resolution.  In- 
volved in  appellant's  argument  is  the  as- 
sumption that,  If  we  use  this  new  test,  the 
calculation  as  made  by  the  district  court  U 
erroneous.  In  the  formula  commonly  des- 
ignated as  nutter's  the  value  of  "n,"  the  co- 
efficient of  roughness,  which  Is  one  of  the 
most  Important  factors,  varies  under  differ- 
ent conditions.  Wbere  the  ditch  Is  smooth, 
with  no  obstructions  In  It,  with  but  few  and 
well-rounded  curves,  with  banks  and  bottom 
hard  and  well  packed.  It  has  one  value; 
where  its  surface  is  rough,  covered  with 
grass,  weeds,  or  other  obstacles  that  natu- 
lally  accumulate  In  the  nse  oi  the  ditch,  with 
numerous  and  sharp  curves,  this  value  Is 
different  The  alleged  proof  of  the  errone- 
ous calculation  Is  found  In  the  testimony  of 
Prof.  Carpenter  that,  from  two  measure- 
ments or  exi>eriments  made  by  him,  he  so 
determined.  But,  as  stated  In  the  original 
opinion,  we  think  it  clear  from  his  testi- 
mony, and  that  of  other  witnesses  as  to  this 
point,  and  from  what  the  authorities  say  of 
the  value  and  acciu^cy  of  this  formula,  that 
thereunder  substantially  the  same  result 
might  be  reached  as  that  arrived  at  by  the 
trial  court  under  another  formula.  At  any 
rate.  It  Is  not  made  clearly  to  appear  by  this 
record  that  a  different  result  would  oeoes- 
sarlly  follow  If  this  new  formula  shonld  Iw 
used. 

However  this  may  be,  it  Is  altogether  suffi- 
cient for  the  purposes  of  this  case  to  say 
that,  when  this  decree  was  entered,  the  com- 
putation of  the  court  was  made  under  a  test 
or  formula  then  In  general  use  la  this  state, 
and,  as  the  evidence  tends  to  show,  recog- 
nized as  the  most  accurate  then  employed, 
and  that  said  computation  upon  tliat  basis  la 
correct  This  Is  by  no  means  a  case  where 
the  decree  on  its  face  shows  that  a  formal 
or  clerical  error  as  to  calculation  was  com- 
mitted. The  claim  Is  not  that  the  court  err- 
ed In  making  the  computation  from  the  for- 
mula which  It  used,  but,  on  the  contrary, 
the  mistake  complained  of  consists  In  the  nse 
of  a  wrong  formula,  and  in  not  selecting  the 
one  which,  as  Is  said,  has  since  been  discov- 
ered and  found  to  be  more  accurate.  It 
seems  clear,  however,  where  the  Issues  are 
framed  with  that  object  In  view,  that  such 
a  mistake  cannot  be  corrected.  If  so,  It 
would  permit  a  court,  not  upon  a  review  in 
appellate  proceedings,  but  In  a  direct  pro- 
ceeding, to  overturn  a  decree  because,  upon 
further  consideration,  and  In  the  light  of 
new  evidence,  the  court  thought  a  different 
conclusion  should  have  been  reached.  If  we 
should  now  correct  the  decree  of  1882  for  the 
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reason  urged,  then  at  the  end  of  the  next  de- 
cade there  may  be  evolved  a  new  method  of 
determining  the  carrying  capacity  of  ditches 
giving  even  more  accurate  results  than  under 
the  Kutter  formula,  and.  In  an  action  then 
brought  to  correct  the  mistake  made  by  us 
now  in  applying  the  Kutter  test,  the  court 
must  set  aside  our  decree  and  enter  a  new 
one,  and  so  there  would  be  no  end  to  the  liti- 
gation, provided  new  and  more  accurate  testa 
are  discovered.  Mining  Co.  v.  Dangberg,  81 
Fed.  73,  IIG,  Is  an  Instructive  case  upon  this 
point,  and  Is  squarely  against  appellant. 

We  conclude  the  discussion  of  this  branch 
of  the  case  by  remarking  that  counsel's  en* 
tire  attack  upon  this  decree  Is  an  attempt, 
only  partly  disguised,  under  the  pretense  of 
correcting  a  mistake  therein,  at  this  lata 
day  to  reopen  and  readjudicate  the  relative 
rights  of  ditch  owners  whose  predecessors 
in  Interest  were  parties  to  the  proceedings 
in  which  the  decree  determining  these  rights 
was  rendered,  and  therein  consists  the  fim- 
damental  error  in  much  of  their  argument 
This  attempt  is  the  more  clearly  apparent 
when  we  find  that,  with  much  apparent  ear- 
nestness, they  aver  that  It  is  of  common 
knowledge  that  these  early  decrees— entered 
when  lawyer  and  layman  were  In  doubt  as 
to  the  meaning  of  the  recently  enacted  law, 
and  when  knowledge  of  Irrigation  was  lim- 
ited—awarded to  the  ditches  a  greater  quan- 
tity of  water  than  they  were  entitled  to  or 
could  carry;  that  since  that  time  many  of 
the  statutory  obscurities  have  been  eluci' 
dated  by  legislative  amendment  and  Judicial 
decision,  and  the  science  of  Irrigation  has 
greatly  developed;  that  among  the  discov- 
eries made  is  the  fact  tliat  the  carrying  ca- 
pacity of  ditches  can  now  be  more  accu- 
rately determined  than  formerly.  In  vie'n 
of  these  considerations,  counsel  ask  us  arbi- 
trarily, as  we  think,  to  correct  these  early 
mistakes;  their  client  and  Its  grantors  not 
having  availed  themselves  of  the  relief 
which  could  be  awarded  under  the  statute 
had  a  review  been  seasonably  asked  or  an 
appeal  taken.  As  an  illustration  that  courts 
avail  themselves  of  the  latest  developments 
of  science,  we  are  admonished  that  the 
science  of  operating  a  railroad  Is  of  constant 
growth  and  expansion,  and  that  in  actions 
sounding  in  damages  for  personal  injuries, 
involving  the  correlative  duties  of  master 
and  servant,  the  court  constantly  takes  no- 
tice of  these  advances,  and  so  modifies  and 
expands  old  rules  to  conform  to  new  process- 
es and  to  meet  new  conditions.  So  we  are 
asked  In  the  decision  of  this  controversy,  in 
determining  whether  the  district  court  erred 
in  computing  the  capacity  of  the  Larimer  & 
Weld  canal,  to  apply  to  that  question  a  test 
or  formula  that  is  said  to  have  come  Into  gen- 
eral use  since  the  district  court  had  occasion 
to  determine  what  was  a  proper  test.  The  il- 
lustration from  railroading  was  unfortunate 
for  the  appellant,  for,  as  is  well  said  by  coun- 
sel for  appellees,  while  courts  do  avail  them- 


selves of  new  processes  and  new  discoveries 
In  all  branches  of  science  and  apply  them  to 
new  cases  as  they  arise,  they  do  not,  in  a  di- 
rect proceeding,  open  np  solemn  judgments, 
rendered  upon  competent  and  proper  testi- 
mony, for  the  purpose  of  setting  aside  a  cal- 
culation or  a  deduction  therein  made  by  the 
trial  court,  based  uiK)n  legitimate  testimony, 
and  subsdtute  therefor  a  different  conclu- 
sion, merely  because  subsequent  discoveries 
In  some  science  or  art  would  seem  to  require 
It.  In  a  new  case  upon  the  same  facts,  or  in 
the  former  case,  had  such  later  facts  then 
been  in  evidence,  the  question  Is  entirely  dif- 
ferent So,  here,  this  ditch  decree  cannot  be 
reopened  to  correct  an  alleged  mistake  made 
In  the  calculation  of  the  quantity  of  water  ap- 
propriated, based  upon  a  formula  which  the 
evidence  then  established  to  be  the  most  cor- 
rect In  general  nse,  because,  as  the  result  of 
later  investigations,  another  test  has  been  dis- 
covered, said  to  give  more  accurate  results; 
and  if  this  Kutter  formula  was  then  knovrn, 
and  not  nsed  by  the  court,  we  must  presume 
that  it  was  the  finding  and  judgment  of  the 
court  that  the  one  that  was  used  was  mwe 
accurate.  In  ^ther  case,  the  decree  cannot 
be  disturbed. 

2.  In  passing  upon  the  reservoir  rights,  the 
appellant  complains  that  this  court  In  Its 
opinion,  as  well  as  the  district  court  in  Its 
findings,  entirely  ignored  the  decree  of  the 
district  court  of  Larimer  county  of  March, 
1885,  In  which,  it  Is  claimed,  there  was  de- 
creed to  the  appellant's  various  reservoirs 
certain  priorities  of  the  same  date  as  that 
awarded  to  Its  canal.  In  this,  great  injustice 
is  said  to  have  been  done.  It  Is  true  that  the 
opinion  states  that  the  reservoirs  In  ques- 
tion were  unaffected  by  any  decrees  of  the 
court,  ns  the  reservoirs  were  built  after  the 
decrees  were  rendered.  Though  the  decree 
of  1885  was  Ignored  as  a  material  question 
in  the  case.  It  was  by  no  means  overlooked. 
That  decree,  in  one  clause,  purports  to  award 
certain  prlorKies  to  the  reservoirs  of  appel- 
lant, which,  taking  that  one  portion  by  Itself, 
apparently  makes  them  superior  to  that  of  the 
defendant  reservoir  company.  That  we  had 
abundant  reason  for  our  statement  will  now 
be  shown  from  the  record,  even  though  the 
cfTect  be  to  prolong  the  opinion. 

In  his  original  brief  filed  In  this  court  the 
counsel  of  appellant,  who  also  tried  this  ease 
In  the  district  court,  in  summarizing  his  ar- 
gument on  the  reservoir  priorities,  concludes 
with  this  statement:  "In  the  foregoing  de- 
ductions from  the  evidence  we  have  said 
nothing  concerning  the  decree  of  1885,  adju- 
dicating that  the  Larimer  county  ditch  (ap- 
pellant's grantor)  had  a  right  to  use  Its 
priority,  dating  from  1881,  to  fill  Long  Pond; 
nor  have  we  referred  to  the  fact  that  water 
had  been  stored,  to  some  extent,  in  Ix)ng 
Pond  during  the  80's,  by  appellant's  grantor. 
We  do  not  need  to  rely  on  any  clnlras  based 
on  the  df*cree  of  1885.  or  any  exercise  of 
rights  under  that  decree  by  the  old  company. 
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We  do  call  attention  to  the  point,  however, 
that  If  ft  DODUBe  of  any  excess  over  560  cu- 
bic feet  per  second,  by  the  Larimer  and  Weld 
Irrigation  Company,  for  irrigating  purposes, 
from  April  11,  1884,  to  June  20.  1803.— a 
period  of  nine  years,— did  not  constitute  an 
abandonment  of  any  pretended  rlglits,  based 
on  a  computation  in  the  decree  of  1884,  then 
a  failure  to  beneficially  use  water  stored  in 
I^ng  Pond  between  October  30,  1885,  and 
May,  1892,— ft  period  of  only  sli  and  a  half 
years —did  not  constitute  an  abandonment 
of  any  rights."  The  zeal  of  counsel  to  claim 
under  this  decree,  and  thus  shift  the  former 
position,  Is  born  since  our  original  opinion 
was  handed  down;  for  as  we  therein  held  In 
favor  of  the  defendant  reservoir  company, 
under  the  evidence  upon  the  issue  of  dili- 
gence in  construction,  they  now  seek  to  es- 
cape the  effect  of  that  holding  1^  claiming 
under  a  prior  decree. 

But  if  the  appellant's  own  concession  in  ar- 
gument, as  above  quoted,  does  not  work  an 
estoppel  to  allege  the  contrary,  the  record 
Itself  otherwise  furnishes  most  ample  au- 
thority for  disregarding  the  decree.  Its  com- 
plaint, by  which,  of  course,  appellant  Is 
bounil,  does  not  predicate  any  rights  upon 
this  decree,  but  only  upon  the  fact  that  ap- 
propriations of  water  for  its  reservoirs  were 
perfected  prior  to  the  Inception  of  defend- 
ant's rights.  Turning  to  the  evidence,  we 
find  that  no  pretense  la  made  that  the  reser- 
voirs were  completed,  or  appropriations  of 
water  therefor  perfected,  prior  to  1892.  A 
sworn  statement  was  filed  October  10,  1892, 
by  the  appellant  company  under  section  2265, 
Mills'  Ann.  St.  {Gen.  St.  S  1720),  wherein  is 
not  only  no  claim  of  priority  for  any  of  the 
reservoirs  under  any  decree,  or  any  refer- 
ence thereto,  but  the  priority  of  all  Is  claim- 
ed, by  way  of  relation  only  to  the  date  when 
the  work  of  construction  was  begun,  in  the 
month  of  September,  18!>1.  Referring  again 
to  the  proceedings  terminating  In  the  decree 
of  1885,  there  is  no  finding  of  fact  by  the 
court,  or  recital  in  Its  decree,  that  these  res- 
ervoirs at  the  time  were  completed,  or  that 
water  had  ever  been  stored  therein.  Upon 
the  contrary,  it  is  clear  from  the  entire  rec- 
ord In  the  cnse  that  neither  in  the  decree  of 
1885,  nor  In  the  preliminary  or  conditional 
decree  entered  In  18S2,  was  there  ever  any 
Intention  to  award  any  priority  to  the  res- 
ervoirs of  appcllnnt,  unless  completed  within 
a  reasonable  time.  These  decrees  must  be 
taken  together,  and  every  part  thereof  must 
be  considered.  By  section  6  of  the  decree 
of  1882  (which  decree,  by  express  recital  to 
that  effect  In  the  decree  of  1885.  Is  made  part 
of  the  latter),  pleaded  by  appellant  Itself. 
It  Is  expressly  declared  that  its  provisions 
should  not  apply  to  any  ditches,  canals,  or 
reservoirs  completed  after  the  closIuR  of  the 
testimony  In  that  proceeding;  and  it  was  fur- 
ther provided  that  the  decree  should  apply 
only  to  such  as  were  finished  before  the  de- 
cree Itself  was  entered.   So  we  conclude 


that  the  decree  of  1885,  taken  in  connection 
with  that  of  1882,  as  snould  be  done,  rightly 
Interpreted,  did  not  award,  and  did  not  pur- 
port to  award,  to  these  reservoirs  any  pri- 
ority prior  to  their  appropriation  of  water 
and  their  completion  within  a  reasonable 
time,  and  then  by  relation  to  date  as  of  the 
beginning  of  the  work  of  construction.  If. 
however.  It  did,  other  facts  in  this  record 
show  that  the  reservoirs  themselves  were 
never  completed  until  some  time  In  the  year 
1898;  that  practically  they  were  not  nseil  for 
storage  purposes  until  that  time.  These 
facta,  coupled  with  the  sworn  statement 
filed  In  October,  1802,  by  their  owner,  that 
work  was  begun  on  them  In  September,  ISOl, 
and  the  priority  claimed  only  from  that  date, 
constitute,  as  pleaded  by  the  defendants,  vir- 
tnelly  an  abandonment  by  apiicllant  of  any 
alleged  priority  secured  by  the  decree,  by  ex- 
pressly making  the  inception  of  Its  ripht 
date  when  work  began,  long  after  the  decree 
was  entered.  The  record  also  shows,  beyond 
any  serious  controversy,  that  the  chief,  If 
not  the  only,  issue  at  the  time  of  the  trial 
as  to  these  reservoirs  was  as  to  the  diligence 
employed  by  the  defendant  reservoir  com 
pany  in  completing  Its  work.  Counsel  or 
both  sides  thus  tried  the  case,  and  the  ev* 
deuce  was  directed  almost  exclusively  to  thai 
Issue,  and  the  parties  should  be  held  to  the 
case  as  thus  made. 

Appellant,  however,  for  the  purposes  of  the 
argument,  conceding  our  statement  to  be 
true,  further  contends  that,  under  the  ev. 
dence  produced  at  the  trial  upon  this  Issue 
the  findings  of  the  court  below  were  wrong, 
and  should  be  set  aside.  Courts  do  not  lay 
down  a  general  rule  by  which.  In  every  case, 
due  diligence  may  be  determined,  but  It  Is 
a  question  of  fact  depending  largely  upon  the 
facts  and  circumstances  of  the  particular 
case.  To  attempt  to  give  a  general  defln  ■ 
tion  would  be  unwise,  and  we  do  not  deem  It 
necessary  to  this  case,  or  helpful  as  a  prece 
dent,  to  give  In  detail  the  facts  In  this  record 
We  content  ourselves  by  saying  that,  after  a 
very  careful  re-reading  of  the  evidence,  we 
are  satisfied  that  the  defendant  reservoir 
company  observed  due  diligence  In  complet- 
ing Its  work,  and  that  the  findings  of  the  trial 
court  to  that  effect  are  sustained  by  the  evi- 
dence. 

Wliat  to  us,  however,  Is  the  most  plausi- 
ble argument  made  In  support  of  the  appel- 
lant's contention  that  Its  reservoir  priorities 
are  superior.  Is  this:  Since  the  appellant  fin- 
ished Its  reservoirs  before  the  defendant  res- 
ervoir company  completed  Its  work,  although 
said  latter  company  first  began  the  work 
of  construction,  the  priority  of  the  defendant 
may  not,  by  relation,  take  effect  as  of  said 
beginning,  because  the  defendant  failed  to 
file  Its  map  and  statement,  as  provided  by 
section  2265,  Mills'  Ann.  St.,  until  after  the 
ai^llant  had  made  Its  filing,  entirely  fin- 
ished its  work,  and  perfected  its  approprla- 
tioD.   Tbe  statate  la  aa  fbUowa:  "Everj 
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person,  association  or  corporation  hereafter 
constructing  or  enlarging  any  ditcli,  canal 
or  feeder  for  any  ditcli  or  reservoir  for  irri- 
gation and  taking  water  directly  from  any 
natural  stream,  and  of  a  carrying  capacity 
of  more  than  one  cubic  foot  of  water  per 
second  of  time,  as  so  constructed  or  en- 
larged, shall,  within  ninety  days  after  the 
commencement  of  such  construction  or  en- 
largement, file  in  the  office  of  the  county 
cleric  and  recorder  of  the  county  In  which 
the  head-gate  of  such  ditch  or  feeder  may 
be  situated,  and  also  In  the  office  of  the  state 
hydraulic  engineer,  a  map,"  etc^  "showing 
certain  things.  *  *  *  If  such  statement 
be  filed  within  the  time  above  limited,  prior- 
ity of  right  of  way,  and  water  accordingly, 
shall  date  from  the  day  named  as  the  day 
of  conmienclng  work,  otherwise,  only  from 
the  date  of  the  filing  of  the  same."  The  a[ 
pelleea  contend,  inter  alia,  that  this  statute 
is  Inapplicable  to  the  case  la  hand;  yet,  If 
80,  that  for  various  reasons  It  Is  unconstitu- 
tional. We  appreciate  the  difficulty  and  hn- 
portance  of  the  questions  raised  aa  to  the 
constitutionality,  the  meaning,  and  effect  of 
this  act,  and  in  a  proper  case  would  not 
hesitate  to  determine  them.  But,  in  the  view 
we  take  of  this  case,  the  constitutional  ques- 
tion la  not  properly  before  us.  A  careful 
reading  of  the  act  shows  that  the  Intention 
of  the  general  assembly  was  to  make  its 
provisions  a^ily  only  to  ditches,  canals,  or 
feeders  for  reservoirs  of  the  designated  ca- 
pacity, taking  water  directly  from  a  natural 
stream.  Ditches,  etc.,  taking  water  from  a 
natural  stream  Indirectly,  through  some  pre- 
viously constructed  conduit,  or  ditches  of 
other  capacities,  or  those  taking  water  from 
an  artificial  stream,  fall  without  Its  provi- 
sions. Now,  the  feeder  for  the  reservoir 
begun  by  the  defendant  reservoir  company 
In  1890  was  not  intended  to,  and  does  noi, 
take  water  directly  from  the  Cache  la  Poudre 
river,  or  any  natural  stream,  but  Its  head 
gate  is  in  the  previously  constructed  Larimer 
&  Weld  canal,  at  a  point  therein  situate  In 
Weld  county.  The  head  gate  of  the  canal 
Itself  is  in  Larimer  county.  These  facts  are 
conceded  by  the  appellant  when.  In  answer 
to  a  contention  that  the  defendant's  filing  of 
the  map  In  Weld  county  was  a  compliance 
with  the  act  for  the  reason  that  the  bead 
gate  of  Its  feeder  In  the  canal  was  In  Weld 
county,  Its  counsel  replied  thereto  by  saying 
that  the  canal  Is  an  artificial,  and  not  a 
natural,  stream.  Indeed,  It  may  well  be  said 
that,  If  this  act  is  applicable,  the  defendant 
complied  therewith,  for  It  filed  Its  map  and 
statement  In  that  county  In  which  the  head 
gate  of  Its  feeder  was  situate.  But  we  say 
that  the  defendant's  feeder  did  not  take  wa- 
ter directly  from  a  natural  stream,  and,  the 
act  being  penal  in  character,  its  scope  should 
not  be  extended  to  include  feeders  or  ditches 
that  are  not,  by  reasonable  construction, 
within  Its  provisions.  If,  however.  It  be  said 
that  defendant,  by  attempting  to  file  its  map 


thereunder,  recognized  the  applicability  of 
the  act  to  Its  enterprise,  it  can  scarcely  be 
seriously  argued  In  one  breath  that  the  pri- 
orlty  of  the  defendant  is  lost  by  reason  of 
the  failure  to  comply  with  a  certain  act, 
and  In  the  next  breath  to  say  that  an  un- 
successful attempt  to  comply  with  Its  provi- 
sions estops  the  party  to  deny  its  applica- 
bility. But  even  If  defendant  company  had 
made  full  compliance  with  this  act  by  filing 
Its  map,  and  even  though  counsel  on  both 
sides  concurred  In  holding  It  applicable  to 
the  defendant's  ditch,  this  would  not  bInJ 
the  coiut  to  follow  their  opinion  on  a  ques- 
tion of  statutory  construction.  But  it  Is  said, 
further,  that  the  defendant  reservoir  com- 
pany has  made  no  appropriation  of  water  for 
reservoir  purposes  from  the  natural  stream, 
and  Intended  to  make  none,  but,  on  the  con- 
trary, ai^ropriated,  and  intended  to  appro* 
priate,  only  the  excess  of  water  in  the  Lari- 
mer &  Weld  canal  when  not  required  by  Its 
owners  for  direct  Irrigation.  This  Is  said  to 
appear  both  from  the  pleadings  and  the  evi- 
dence. The  defendant's  answer  avers  di- 
rectly to  the  contrary,  and  distinctly  alleges 
a  claim  of,  and  an  Intention  to  claim,  an  ap- 
propriation both  of  such  excess,  and  an 
original  appropriation  of  water  from  the 
stream  Itself,  and  the  evidence  clearly  war- 
rants the  findings  of  the  trial  court  to  ttiat 
effect.  The  fact  that  the  head  gate  of  the 
feeder  of  the  reservoir  tapped  the  Larimer  & 
Weld  canal,  and  not  the  stream  itself,  is  by 
no  means  conclusive  evidence,  even  if.  In 
fact.  It  Is  any  evidence,  of  an  Intention  not 
to  make  an  appropriation  of  the  water  of  the 
natural  stream.  The  canal  is  now  owned  by 
the  defendant  reservoir  company,  yet  If  the 
latter  is  able  to  make  an  arrangement  with 
the  owner  thereof,  whereby  It  may  put  In  the 
canal  a  head  gate  and  use  the  canal  itself 
as  a  conduit  for  carrying  water  directly 
from  the  stream  to  said  head  gate,  and 
thence,  by  its  own  feeder,  carry  the  water 
of  the  stream  to  its  reservoir  for  storage 
purposes,  that  is  a  matter  of  contract  between 
the  two.  Such  a  right  might  be  acquired  by 
condemnation.  In  a  proper  case  (Mills'  Ann. 
St.  §  2203;  Gen.  St.  6  ITIS),  and,  of  course, 
by  contract.  We  perceive  no  reason  why  a 
distinct  and  valid  appropriation  of  water 
from  the  natural  stream,  either  for  direct 
irrigation  or  for  storage  In  a  reservoir,  may 
not  thus  be  made.  Indeed,  section  22(!5  It- 
self,  if  valid,  when  It  makes  applicable  Its 
provisions  only  to  ditches,  etc.,  of  a  certain 
carrying  capacity,  and  to  these  taking  water 
directly  from  a  natural  stream,  tacitly,  and 
by  Implication,  recognizes  that  a  valid  and 
orlghial  appropriation  of  water  from  a  nat- 
ural stream  itself  may  be  made  by  and 
through  ditches  of  other  carrying  capacities, 
and  by  those  taking  water  Indirectly  there- 
from. The  feeder  constructed  by  the  de- 
fendant, not  being  of  the  class  specified  in 
the  act,  Is  unaffected  by  Its  provisions.  It 
was  not  necessary,  therefore,  for  defendant 
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to  file  a  map  and  statement  Many  other 
^rcq>08ftlonB  b&Te  been  discussed,  but  we  do 
not  consider  them  material  to  this-  dedMoo. 
nie  totegotng  snfflclently  disposes  of  the 
qnestlons  neceasair  to  be  detomised.  The 
tormer  oidnlMi  Is  adhered  to. 
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WATBKr-SUPPLT  &  STORAGE  OO.  r.  TES- 
HSY,  Water  Onn'r,  et  al. 

<8nprenM  Oonrt  of  Colorado.   March  4,  1897.) 

IRRIOATIOS— PkIORITT   07   WaTKR   B1OHT8— COST- 

BTiiucTios  or  Ueckbb  —  OncompIjBted  Ditob 

— COBPOHATB  FoWBRi — WbO  HAT  QuBSTIOIT— 
EbTOPPBL— BvlnBXOB  — FlHAIt  JODOHSNTS— Afw 
FBAL — KbHEARIXO. 

1.  Error  in  striking  oat  part  of  a  pleading  la 
eared  the  iotrodnctioa  in  evidence,  without 
objection,  of  the  matter  attempted  to  he  set  up. 

%  That  portion  of  a  decree  in  a  former  suit 
between  the  parties  to  determine  their  priorities 
to  water  rights,  proTlding  that,  when  defendant's 
"ditch  BDd  reserroirp  are  fully  completed,  if 
tiliere  shall  be  a  scarcity  of  water  so  that  they 
cannot  be  filled,  then  the  rl^t  to  the  full  use  of 
said  priority  in  said  ditdi  and  reserroirs  shall 
date  from  the  time  of  their  completion,"  should 
be  construed  bo  as  to  awly  not  only  to  the 
storage  of  water  in  reservoirs,  bat  also  to  the  use 
of  the  ditch,  particularly  as  Mills'  Ann.  St.  1 
2270  (Gen.  St  1883,  |  1724),  provides  that  wa- 
ter fOr  storage  in  reservoirs  can  be  used  only 
when  not  needed  for  immediate  dmoestic,  etc., 
purposea.  The  priority  thereby  awarded  to  the 
nonnished  ditch  dates  from  its  completion,  and 
not  from  the  inception  of  the  worlE. 

8.  Aasoming  that  tlie  court  by  a  final  decree, 
In  a  former  action  between  the  parties,  had  au- 
thority to  award  a  certain  priority,  to  date  from  a 
certain  time,  to  the  completed  portion  of  a  ditch, 
and  to  decree  that  water  to  the  same  capacity 
might  be  osed  through  the  oncompleted  portion, 
yet,  where  the  priority  aa  to  the  uncompleted  por- 
tion is  limited  to  take  effect  from  the  completion 
of  the  ditch,  the  rights  thereby  acquired  are  in> 
ferlor  to  a  priority  awarded  to  another  person  be- 
fore the  work  was  finished, 

4.  Plaintiff,  who  was  awarded,  by  a  decree,  su- 
perior rights  in  taking  vrater  from  a  stream,  is 
not  estopped  to  subseauently  assert  those  rights 
because  ne  neglected  a  long  time  to  formally 
protest  against  water  commtssionet's  constrac- 
tion  of  the  decree  as  awarding  superior  rights  to 
another,  where  it  appeared  that  tne  commission- 
tt,  in  times  of  acarci^  of  water,  shot  down  both 
bead  galea  almost  simultaQeoualy,  and  that  his 
action  became  appreciably  injurious  to  plaintiff 
only  within  a  few  years  prior  to  its  suit  to  re- 
strain the  same,  and  that  plaintiff,  in  conversa- 
tk)n  with  the  commissioner,  denied  the  correct- 
ness of  the  tatter's  assumption. 

5.  The  right  of  a  comiwDy,  incorporated  "to 
obtain  an  additional  water  supply  for  those  then 
owning  rights  in  a  certain  mtcn,"  to  purdtase 
from  another  company,  composed  of  the  same 
stockholders,  the  existing  rights  In  such  ditch, 
can  be  questioned  only  by  the  state. 

6.  A  finding  by  the  trial  court  upon  confiict- 
Ing  errors  will  be  austained. 

7.  On  the  hearing,  both  parties  having  treated 
a  certain  decree  as  the  measure  of  their  rights, 
the  nnsuecessful  party  will  not  be  heard,  or.  re- 
hearing, even  through  different  counsel,  to  ques- 
tion the  validity  of  that  decree. 

8.  A  decree  not  purporting  to  finally  determine 
the  nghts  of  the  parties,  bat  being  only  condition- 
al, does  not  render  invalid  a  subsequent  final  de- 
cree, particularly  where  such  final  decree  is  ren- 
dered within  two  years  from  the  entry  of  the 
former,  in  a  snit  involving  the  same  matter,  be- 
tween the  ssme  parties  and  in  the  same  court 


Appeal  trdm  district  eontt,  I>rimer  cooo- 

AetlML  by  Qhi  Water-Snpply  &  8t6rage 
Oompuiy  against  RcMIln:  Q.  Teuliey,  as  war 
tep  commissioner,  and  another,  to  restrain 
defendants  from  diverting  tbe  water  In  a 
certain  rlTer,  a^d  (or  other  relief.  From  tiie 
Judgment  rendered,  plaintiff  appeals.  Re- 
versed. 

This  action  was  Instituted  by  the  plaintiff 
corponltlon  (appellant  here)  to  restrain  the 
defendant  water  commissioner  and  the  de- 
fendant company,  appellees,  from  diverting 
water  from  the  Cache  la  Foadre  river  for  the 
defendant's  North  Fork  ditch,  nntll  after  the 
Larimer  county  ditch,  belonging  to  the  plain- 
tiff, received  Its  alleged  earlier  appropriation. 
Both  corporations  own  ditches  taking  water 
from  the  Cache  la  Foudre  riv«,  and  both 
base  their  rights  upon  a  decree  of  the  district 
court  of  Larimer  county  of  date  April  11, 
1884,  which  was  rendered  in  proceedings, 
duly  Instituted  under  the  Irrigation  acts  of 
1879  and  1881,  having  for  their  object  the 
adjudication  of  priorities  to  the  use  of  water 
for  Irrigation  purposes  In  that  partlcutar  wa- 
ter  district  To  the  proceedings  leading  up 
to  the  decree  the  grantors,  req>ectlvely,  of 
both  of  the  corporation  litigants,  wwe  par* 
ties.  They  appeared  therein,  and  offered 
evidence,  and  neither  of  them,  nor  their 
grantees,  have  In  any  way  soovtat  to  have  a 
review  of  said  decree,  either  upon  the  same 
or  additional  evidence,  or  by  appeal,  wttbin 
the  time  fixed  by  the  statute  governing  ttw 
right  of  review  In  the  same  or  in  Uie  appe- 
late court  Bo  no  question  arises  as  to 
rights  of  those  not  parties  to  this  decree. 
While  the  parties  here  rely  upon  the  decree, 
the  present  controversy  arises  chiefly  out  of 
the  different  constructions  which  tb^  put 
upon  that  portion  of  It  adjudicating  the 
rights  of  the  defendant  company's  ditch.  As 
an  amendment  to  Its  answer,  the  defendant 
company  sets  up  what  It  calls  a  fourth  de- 
fense. In  which  It  Is  alleged  that  In  the  pro- 
ceeding heretofore  mentioned,  and  In  subse- 
quent proceedings  had  In  said  original  pro- 
ceeding, there  was  decreed  to  the  grantor  of 
the  defendant  the  North  Foudre  lAnd  &  Ca- 
nal Company  a  priority,  numbered  97,  for 
the  use  of  water  to  the  amount  of  307  cubic 
feet  of  water  per  second  of  time,  dating  from 
the  1st  day  of  February,  18S0.  In  the  same 
proceeding.  It  is  alleged,  the  plaintiff  com- 
pany's grantor  also  obtained  a  decree  by 
which  It  was  ordered  that  said  grantor 
should  have  a  priority  to  the  use  of  water 
from  the  same  river,  to  the  amount  of  463 
cubic  feet  per  second  of  time,  dating  from 
the  20th  day  of  April,  1881.  Therein  it  is 
further  alleged  that  ever  since  the  date  of 
the  decree  thus  fixing  the  respective  priori- 
ties of  the  parties,  the  defendant  baa,  in  each 
and  every  year,  exercised  its  right  to  have 
the  water  turned  into  its  ditch  by  the  water 
commissioner  to  the  extent  of  the  appropria- 
tion awwded  It  and  that  the  water  commlsi 
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^oner  haa  recognized,  during  all  such  time, 
a  aeniori^  of  the  defend&nt'a  an>ropriatioDi 
oTcr  that  of  the  plaintiff,  and  that  [daintiff 
and  Its  grantor,  during  all  of  sncfa  time,  well 
knew  that  the  defendant  and  Its  grantor 
claimed,  took,  and  used  the  water  by  virtue 
of  its  said  priority,  and,  notwithstanding  the 
same,  the  plaintiff  and  Its  grantor  were  silent 
with  respect  thereto,  and  made  no  complaint, 
objection,  or  protest  to  the  defendant  or  to 
the  water  commissioner  until  about  the  time 
of  the  beginning  of  this  action,  In  August, 
1883.  To  this  defense  there  was  Interposed 
by  plaintiff  a  replication,  and  the  second  re- 
ply thereof  to  the  said  fourth  defense  in 
terms  pleaded  the  exact  language  of  the  de- 
cree In  question.  The  defendant  then  moved 
to  strilce  out  the  said  second  reply,  which 
motion  was  sustained  by  the  court.  After 
Issues  of  fact  had  been  made  by  the  plead- 
ings, and  preliminary  questions  of  law  set- 
tled by  various  motions  and  demurrers,  a 
bearing  upon  evidence  was  had  before  the 
court  without  a  Jury.  There  was  also  some 
controversy  between  the  parties  as  to  cer- 
tain reservoirs  owned  by  them.  Upon  final 
bearing,  the  preliminary  writ  of  Injunction — 
which  had  been  issued  at  the  Instance  of  the 
plaintiff  upon  the  filing  of  Its  complaint,  by 
which  the  defendants  were  restrained  from 
diverting  the  water  until  after  the  plaintiff 
had  obtained  what  It  claimed  It  was  entitled 
to  under  Its  appropriation— was  dissolved 
and  held  for  naught,  except  as  to  plaintiff's 
reservoirs  numbered  2,  3,  and  4,  and  as  to 
them  the  Injunction  was  made  perpetual; 
the  decree  In  this  respect  being  that  the 
plaintiff  bad  the  right  to  store  water  In  Its 
said  reservoirs,  for  the  purpose  of  irrigating 
Its  lands,  to  the  extent  of  their  capacities  as 
then  constructed.  As  to  the  controversy  re- 
specting  the  Larimer  county  ditch,  now  own- 
ed by  the  plaintiff,  and  the  North  Fork  ditch, 
owned  by  defendant  company,  the  finding 
and  decree  were  in  favor  of  tbe  tatter.  That 
portion  of  the  decree  of  particularly  af- 
fecting the  defendant  company  is  as  follows: 
"No.  Sixty-One.  The  North  Pondre  Land, 
Cnr^l  and  Reservoir  Company  Ditch.  That 
the  work  referred  to  in  the  original  decree, 
on  which  said  ditch  sliould  be  entitled  to 
priority  No.  87  In  said  decree,  has  been  com- 
pleted for  about  two  miles  to  the  lower  end 
of  that  portion  of  the  ditch  known  as  'Cailon 
Line,'  and  partially  completed  about  five 
miles  below  the  end  of  said  Caflon  Line. 
That  about  $153,000  have  been  expended  In 
tbe  construction  of  said  ditch,  and  the  great- 
er portion  thereof  on  that  part  of  said  ditch 
known  as  the  'Cafion  Line.*  That  said  ditch 
is  entitled  to  priority  No.  97  of  this  new  num- 
bering, limited,  however,  as  follows:  There 
shall  be  allowed  to  flow  Into  naid  ditch,  to 
the  lower  end  of  snld  CaHon  Line,  so  much 
water  as  said  ditch  will  carry,  it  iK-Ing  eight 
foot  in  width,  six  feet  in  depth,  and  a  grade 
of  10  and  >«/ioo  feet  per  mile,  and  above  said 
lower  end  said  water  may  be  taken  from  the 


said  ditch  by  laterals,  the  amount  computed 
at  307  cubic  feet  of  water  per  second  of  time, 
and  said  water  on  said  priority  may  he  used 
In  and  applied  In  its  use  to  said  ditch  below 
said  Cafion  Line  as  fast  as  said  ditch  shall  be 
completed  and  ready  to  use  the  same  and 
does  use  the  same;  and  said  water  may  be 
used  for  tbe  purpose  of  filling  the  reservoirs 
marked  on  the  map  thereof  in  the  testimony, 
respectively,  Nos.  1,  2.  3,  4,  6,  16,  17,  18.  19. 
and  21,  provided  that  the  work  on  said  ditch 
and  reservoirs  shall  be  diligently  prosecuted 
and  completed  within  a  reasonable  time: 
provided,  also,  that  when  said  ditch  and  res- 
ervoirs are  fully  completed,  If  there  shall  be 
a  scarcity  of  water  so  that  they  cannot  be 
filled,  then  the  right  to  the  full  use  of  said 
priority  In  said  ditch  and  reservoirs  shall 
date  from  the  time  of  their  completion:  pro- 
vided, also,  that  If  any  laterals  shall  be  tak- 
en out  at>ove  said  lower  end  of  said  Cafion 
Line,  that  the  same  shall  be  within  reason- 
able time,  and  tbe  work  thererai  shall  be  dili- 
gently pursued." 

Geoi^  W.  Bailey.  H.  I.  Garbntt,  and  H.  N. 
Haynes.  for  appellant  Charies  H.  Toll.  Wil- 
liam R.  Barbour.  C  M.  Garwood,  Franda  G. 
Hamer,  and  J.  W.  McCmry,  for  apjwUeea. 

CAMPBELL,  J.  (after  stating  tbe  facts). 
Among  the  errors  asalgned  is  one  that  the 
court  below  erred  In  sustaining  the  defend- 
ant's motion  to  strike  ont  the  second  reply 
to  the  fourth  amended  defense  of  the  answer. 
Interesting  as  the  question  of  pleading  sought 
to  be  raised  may  be,  inasmuch  as  the  plain- 
tiff was  permitted,  without  objection  from 
the  defendant,  to  introduce  In  evidence,  ac- 
cording to  plaintiff's  own  admission,  the  very 
matters  attempted  to  be  set  up  In  this  reply, 
the  error  Is  cured,  If  any  there  was,  in  sus- 
taining the  motion  to  strike. 

The  construction  placed  by  appelant  upon 
that  portion  of  the  decree  which  awards  to 
the  defendant  company  Its  priority  is  that, 
whenever  there  is  a  scarcity  of  water  in  tbe 
stream,  the  date  of  such  priority  takes  effect, 
not  from  the  beginning  of  the  work,  but 
from  the  date  of  Ita  completion.  Upon  the 
other  hand,  the  various  contentious  of  the  de- 
fnndnnt  corporation  with  respect  to  the  merits 
of  the  case  are,  first,  that  the  decree  of  1884 
Is  Itself  absolute;  that  It  determines  the 
quantity  of  w.atcr  to  which  defendant's  ditch, 
in  its  entirety,  is  entitled,  and  fixes  with  cer- 
tainty the  date  of  the  appropriation  as  of  the 
time  of  bosinning  tiie  work,  viz.  in  1880;  that 
were  this  not  so,  and  the  decree  merely  a 
condilional  one,  or  that,  by  the  terms  there- 
of, the  priority  was  to  date  only  from  the 
completion  of  the  work,  nevertheless,  by  rea- 
sou  of  the  acquiescence  upon  the  part  of  the 
plaintiff  company,  and  by  Its  conduct  In  si- 
lently standing  by  and  seeing  the  water  com- 
missioner make  distribution  of  the  water  U|>- 
on  the  basis  of  the  decree  as  construed  by 
said  water  commissioner,       which  the  de- 
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feDdant's  priority  over  the  plaintiff  wai  ac- 
knowledged and  recognized,  the  plaintiff  Is 
thereby  estopped  now  from  questioning  the 
absolate  verity  oC  the  decree,  and  must  be 
held  to  have  waived  any  superior  rights,  if 
any  It  ever  bad.  The  defendant  further  con- 
tends that,  under  its  certificate  of  incorpora- 
tion, plaintiff  bad  no  corporate  power  to  ac- 
quire the  water  rights  decreed  to  the  Larimer 
county  ditch;  and  that  under  the  evidence  in- 
troduced In  this  case,  even  were  the  entire 
matter  of  the  adjudication  of  water  rights 
open  for  determination,  the  proof  shows  that 
defendant's  rights  are  superior  to  those  of  the 
plaintiff.  Section  814  of  the  General  Stat- 
utes of  1883  (Mills'  Ann.  St  I  673)  gives  rise 
to  another  point  of  dispute  between  the  par- 
ties, the  plaintiff  claiming  that  thereunder, 
unless  the  ditch  or  canal  of  the  defendant 
company  was  completed  within  three  years 
from  the  beginning  of  the  work,  the  date  of 
priority  attaches  as  of  the  date  of  the  comple- 
tion, and  not  from  the  beginning,  while  the 
contrary  of  this  proposition  is  maintained  by 
the  defendant;  It  being  conceded  that  the 
work  was  not  completed,  and  the  appropria- 
tion of  water  actually  made,  until  more  than 
three  years  after  the  work  was  actually  be- 
gun, and  until  after  the  decree  was  render- 
ed. Much  of  the  evidence  Introduced  by  the 
parties  was  not  pertinent  to  any  Issnee  that 
could  properly  be  tried  In  this  action.  The 
only  bearing  some  of  this  evidence  had  upon 
any  possible  feature  of  the  case  related  to  Is- 
sues that  were  settled  and  determined  years 
before,  when  the  original  deCTees  were  made. 
While  both  of  the  parties  to  this  eontroversy 
base  their  rights  In  the  main  opon  these  de- 
crees, nevertheless  there  would  seem  to  be  In- 
dications at  the  trial  below  that  they  suppos- 
ed some  of  the  matters  there  determined  were 
still  open  tor  adjudication.  It  Is  conceded 
that  the  contingency  anticipated  1^  the  de- 
cree above  quoted  (vis.  that  there  might  be  a 
scarcity  of  wate^  bad  happened  prior  to,  and 
c<mtlnued  to  exist  at,  the  time  thia  action  was 
began.  The  language  of  this  decree  IB  not.  In 
all  respects,  free  firom  dovtt,  but  we  think 
the  meaning  of  the  district  court  may  be  giv- 
en effect  It  win  be  obserred  that,  when  the 
decree  was  entered,  but  two  miles  of  the 
ffitcfa  were  completed,  and  for  five  miles  more 
the  work  was  tmly  partially  done.  The  upper 
two  miles  of  the  ditch  was  known  aa  the 
"OaDon  Line."  It  was  boHt  throni^  a  rocky 
and  precipitous  callon,  the  sldea  of  which 
were  high,  and  much  time  was  conanmed  In 
Its  conatroctlon.  Work  was  begun  on  the  1st 
of  April.  1880,  and.  according  to  the  state- 
ment of  the  owners,  the  ditch  was  intended 
to  be  52  miles  long.  In  April,  1882,  when 
the  original  decree  was  entered,  no  part  of 
the  ditch  had  been  completed.  The  rights  of 
theae  parties  are  not  In  any  way  settled  by 
this  original  decree,  but  must  be  ascertained 
from  the  supplemental  one  of  1884,  the  por- 
tion of  which  applicaUe  to  defendant's  ditch 
has  been  set  out  In  extenso  In  the  statement 


of  facts.  The  carrying  capacity  of  the  dltCb, 
as  then  completed,  was  computed  to  be  307 
cubic  feet  of  water  per  second  of  time.  Pos- 
sibly tbe  decree  la  susceptible  of  the  inter 
pretlon  that  If,  within  a  reasonable  time  from 
Its  entry,  laterals  were  constructed  at  any 
point  along  the  first  two  miles  of  the  com- 
pleted ditch,  and  lands  were,  within  a  rea- 
sonable time  thereafter.  Irrigated  therefrom, 
an  absolute  priority  was  given  to  such  por- 
tion of  the  ditch  to  its  full  carrying  capacity, 
■to  date  from  the  time  of  the  beginning  of  the 
work.  Certainly,  no  more  favorable  Inter- 
pretation in  behalf  of  the  defendant  could 
posslUy  be  deduced  from  the  language  of  the 
decree.  But  when  we  come  to  consider  the 
character  and  nature  of  the  country  through 
which  this  completed  portion  of  the  ditch 
ran,  and  bear  In  mind  that  the  evidence  falls 
to  show  that  any  laterals  have  ever,  up  to  the 
present  time,  been  taken  from  this  portion  of 
the  ditch,  such  an  Interpretatlim  would  be  of 
no  practical  value  to  the  defendants.  There- 
fore, doubtless  for  this  as  well  as  other  rea- 
sons satisfactory  to  themselves,  the  couiuel 
for  api>elleeB  Insist  that  the  limitation  men- 
tioned by  which,  in  times  of  scarcity,  tbe  full 
priority  Is  to  be  enjoyed  from  the  then  xm- 
completed  portions  of  the  ditch  as  of  the  date 
when  the  ditch  was  finished,  and  not  from 
the  beginning  of  the  work,  applies  only  to  the 
storage  of  water  In  reservoirs. 

To  us  there  seems  to  be  at  least  twojnsnpera- 
ble  objections  to  any  such  Interpretation:  First, 
the  language  of  the  decree  Itself  Is  against  It,  for 
this  language-Is:  "When  said  ditch  and  reser- 
voirs  are  fully  completed.  If  there  shall  be  a 
scardty  of  water  so  that  tbey  cannot  be  filled, 
thai  tbe  right  to  the  fnU  use  of  said  priertly  in 
said  ditch  and  reservoirs  shall  date  tram  the 
time  of  their  completion."  The  language  of  the 
limitation  certainly  refers,  not  merdy  to  flie  lea- 
ervcdrs,  but  to  the  ditch.  But,  If  there  was  any 
doubt  about  this  pri^osltkio,  stDI  wheii  we  con- 
sider that  by  section  2270  of  MUls'  Annotated 
Statutes  (Gen.  St  1883,  |  1721),  which  confers 
the  only  authority  for  filling  reservoirs,  water 
f6r  storage  In  reservoirs  can  be  used  onJj  when 
not  needed  for  Immediate  domestic  and  brl- 
xathig  use.  the  language  employed  In  the  decree 
must  be  btAA  to  Include  the  ditch  as  well  as  the 
reservoir.  It  Is  scarcely  ctmcelvable  that  the 
district  court  would  deliberately  enter  a  decree 
giving  to  a  reservoir  owner  any  priority  to  fill 
hla  reserrota-  which  would  conflict  with  any 
right  of  a  ditch  owner  to  use  water  for  Irriga- 
tion, even  thot^  the  priority  of  the  lattw  was 
Junior  In  time  to  the  conatmctlon  of  the  reser- 
voir. There  may  be  scune  uncertainty  as  to 
Whether,  under  our  Irrigation  statutes,  the  dis- 
trict court  In  making  these  decrees  bad  the 
authority  to  give  to  any  dltdi  any  fixed  carry- 
ing capacity  before  tbe  water  was  actually  ap- 
plied to  a  beneficial  use;  but  there  scarcdy  can 
be  any  serious  contention  that  the  court  had 
authority  to  give  any  definite  decree  in  faros 
of  a  ditch  not  then  completed,  and.  If  such 
decrees  were  to  be  entered  now,  It  Is  probable 
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ttiat  the  conrts  wonld  require,  not  only  fbaX  the 
ditch  be  completed,  bat  the  water  tbroagh  It  be 
actually  applied  to  a  beneficial  use,  before 
awarding  to  It  any  priority.  In  the  coDcIusion 
to  which  we  have  come  In  this  case,  however, 
we  have  assumed  (though  not  decided)  that,  In 
the  decree  before  us,  the  district  court  has 
awarded  to  that  portion  o(  the  defendant's 
ditch  not  then  completed  a  certain  priority; 
but,  unless  that  priority  antedates  the  priority 
given  to  plahitiff 's  ditch,  the  plahitifl  ia  entitled 
to  prevail  in  this  action.  Giving  to  the  decree, 
therefore,  all  the  validity  It  purports  to  carry 
on  Its  face,  It  is  clear  that,  as  to  audi  portions 
of  the  ditch  as  were  finished  after  the  decree 
was  rendered,  by  the  express  terms  of  the  de< 
cree  the  priority  thereof  was  to  be  of  the  date 
of  completion,  and,  as  the  ditch  owned  the 
defmdant  was  confessedly  not  completed  until 
Bereral  yean  after  the  date  of  the  priority 
awarded  the  plaintiff,  the  latter'a  rights  aie  su- 
perior. If,  tfa^fore,  the  district  court  had  the 
ril^t  to  give  to  the  completed  portion  of  the 
ditch  a  certain  priority,  to  date  from  a  certain 
tbne,  and  to  enter  the  further  and  additional 
decree  that  water  to  the  same  capacity  might 
be  used  tbron^  and  by  means  of  the  uncom- 
ideted  portions  of  the  ditch,  provided  the  same 
ahonld  be  oonvleted  within  a  xeeaQoaUe  time 
(which  we  do  not  decide),  the  court,  neverthe- 
less, Id  this  particular  decree,  exj^reiBly  limits 
the  priority  as  to  the  thai  uncompleted  portion 
to  take  efldct  aa  of  the  date  of  the  ftnlidilng  of 
the  woric  Neither  has  It  been  necessary  that 
we  definitely  determine  whether  the  l^lslature 
has  the  power,  which  it  assumed  to  exercise 
(Uen.  St.  1883,  |  814;  MUla*  Aon.  BL  |  573),  to 
pmurlbe  m.  period  of  time  within  which  wwk 
on  an  Irrigating  ditch  must  be  completed  in  or- 
der to  entitle  it  to  a  priority  dating  tam  tbe  In* 
cq;>tiui  of  the  work.  Thla  statute  was  In  ftn'ce 
when  the  decree  of  ISSl  was  entered,  and  Inas- 
much aa  at  tliat  time  more  than  four  yeaza  bad 
elapsed  since  work  began,  and  only  two  miles 
of  the  ditch  out  of  the  total  length  of  ilfty-two 
miles  waa  then  completed,  it  may  be  true  tliat 
the  district  court  was  guided  by  the  provisions 
of  the  stiUute  wbm  it  refused,  in  entering  tlie 
decree,  to  carry  back  tbe  priority  of  tiie  North 
Vtxk  ditch  to  tbe  beginning  of  tbe  work,  in 
1880.  But  whether  the  district  court  thus  lim- 
ited tbe  priority  because  of  this  statute,  or 
wbethOT,  upon  geneml  principles,  It  held  ttiat 
due  diligence  In  tbe  prosecutbm  of  tlie  work 
was  not  (Aserred,  ia  quite  inunaterlaL  Tbe 
decree  thus  llmltli^  tlie  appri^triation  was  pro- 
nounced iQr  a  court  liaving  Jurlsdlctkm  of  the 
subject-matter,  <rf  the  persons,  and  to  enter  Oie 
initiculaT  Judgment.  It  has  not  been  ai^al- 
ed  ftom,  and  cannot  be  set  aside  now,  even 
tliougb  an  ertoneoua  conclusion  waa  reached. 

With  a  view  to  determhie  Ite  sufficiency,  we 
liave  carefully  examined  the  Mitlre  evidence  as 
to  tbe  alleged  eatoppd  agahut  the  plaintiff, 
and  we  are  satisfied  that  it  Is  not  sufficient  to 
work  a  forfeiture  of  the  superior  rights  which 
tbe  decree  conferred  upon  tlie  ditch  owned  by 
the  plaintiff  conipany.   Ordinarily,  In  times 


scarcity  of  water,  tbe  ditches  from  tbe  same 
stream,  and  which  are  older  in  point  of  time 
than  either  of  tbe  cmes  involved  In  this  caser 
more  than  consume  the  entire  volume  of  water 
flowing  in  the  stream;  and,  In  shutting  down 
tbe  head  gates  of  these  two  ditches  at  different 
times,  the  water  commlsskmer  frequently  did 
it  so  nearly  simultaneously,  and  with  so  Uttie 
apparent  discrimination  In  favor  of  one  against 
the  other,  that  this,  of  Itself,  should  not  operate 
to  devest  the  plaintiff  of  valuable  property 
rights.  While  It  Is  true  tbat  tbe  plaintiff  com- 
pany did  not  make  any  formal  protest  or  ob> 
Jectlon,  until  within  a  short  time  before  the 
bringing  of  this  suit,  to  tbe  action  of  the  water 
commissioner  In  regarding  the  priority  <ff  the 
defendant  company  as  superior  to  that  of  the 
plaintiff,  yet,  as  a  matter  of  tAct,  In  converaa- 
tlons  with  the  water  commissioner,  tbe  officers 
of  the  plaintiff  company  denied  the  correctness 
of  the  assumption  1^  him,  and  asserted  tbat 
thebr  ditch  was  entltied  to  precedence.  Only 
wittdn  a  very  few  yean  prior  to  tbe  time  tlils 
suit  was  began  was  this  acUoo  of  the  wmter 
commissioner  appreclaldy  Injurious  to  the  plain- 
tiff company,  and,  within  a  reasonable  tlnm 
after  it  became  apparent  that  ttie  dtfendant 
company  intended  to  Insist  upon  Its  euuslruo- 
Uon  of  tbis  decree,  the  plaintiff  company  be- 
gan thia  suit  fttr  tlie  purpose  of  setding  Uia 
controversy  between  the  parties.  We  fail  to 
find  In  the  evidence  here  any  such  acquiescence 
by  the  plaintut,  oe  recognltltai  by  It  of  a  supe- 
rior rii^t  in  the  defendant,  that  abould  now 
esttv  the  plataiUff  to  allege  the  conttaiy.  8 
FOm.  Eq.  Jur.  {2d  EdO  1  S17. 

But  one  additional  point  Is  made  the  ap- 
pellees  which  we  deem  it  important  to  notice; 
that  Is,  that  the  plaintiff  company,  under  Its 
certificate  of  IncorpotaUMi,  has  not  the  capacity 
to  reoelTe  tgr  purdiase  the  water  rl^ts  belons- 
ing  to  the  lArlmer  county  ditch.  Tbe  incor- 
porators and  stockholders  of  the  plaintiff  otan- 
pany  an  the  same  persona  who  wen  tbe  water- 
right  ownen  under  the  old  dlteh.  Hie  cer- 
tificate of  incorporation  of  tbe  new  or  plaintiff 
company  specifies  as  its  object  "to  obtain  u 
additional  water  supply  for  those  then  owning 
wa.tee  rl^te  In  the  Larinm  county  dU^.** 
For  the  new  company  to  buy  merely  what  Ite 
Btockboldeis,  as  owners  of  water  rights,  al-> 
nady  poasessed,  la  said  not  to  be  purduslng  an 
additional  water  supply.  The  point,  at  best,  la 
technical,  and  there  are  several  reasons  why  it 
Is  not  tenable.  In  the  first  place,  no  direct  Is- 
soe  has  been  made  as  to  the  power  of  tbe  oom- 
pauy  to  make  thla  purchase,  and  we  do  not 
Intimate  that  the  objection  la  merltorlMis.  Aa 
a  matter  of  fact,  tiie  plaintiff  company  has  re- 
ceived and  recorded  Its  deed  of  conveyance  oC 
this  ditcb,  and  tlie  wato:  rights  attaching  fliere- 
to,  and  for  yeius  baa  tieai  in  iwsseaslon  of  tbe 
property,  and  exmdsed  acte  oi  ownership  over 
It,  and  enjoyed  the  benefite  of  tbe  water  flow- 
ing through  tbe  .itch.  In  some  of  these  cases, 
where  the  statute  expressly  proUblte  certain 
designated  penons  from  boi^i^  nal  estate,  the 
distinction  lias  been  dnwn  between  Uw  power 
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to  take  end  tbe  power  to  htdd,  and  that,  while 
the  prohibited  persons  could  not  hold  real  es- 
tate, they  might,  by  deed  of  coaveyance.  take 
and  enjoy  it  until  the  sovereign  power,  by  a 
proper  proceeding,  enforced  the  law.  If,  Ln  this 
case,  the  plaintiff  company  has  exceeded  its 
powt^ni,  the  atste.  In  a  proper  proceeding,  may 
punish  It  for  exceeding  its  authority;  but  tiie 
defendant  company  Is  In  no  poettlon  here  to 
complain  of  the  alleged  lack  of  power.  Oall- 
famla  State  Td.  Co.  v.  Alta  Tel.  Ca,  22  Cal. 
308;  MUilDg  Co.  T.  Clarkin,  14  Cal.  544;  Gonn- 
die  T.  Water  Co.,  7  Pa.  St.  233;  Railroad  Co. 
T.  Lewis,  53  Iowa,  101,  4  N.  W.  842;  Bank  v. 
Matthews,  98  U.  S.  621;  Cowell  v.  Springs  Co., 
lOO  U.  S.  55;  2  Mor.  ITiv.  Corp.  (2d  Ed.)  S  710, 
and  cases  cited.  In  his  opinion  and  findings 
tbe  leamad  district  Judge  expressed  grave 
doubts  as  to  tbe  correctness  of  his  decision,  and 
declared  his  dissatisfaction  with  any  conclusion 
be  might  reach,  because  of  tiiat  lack  of  ample 
iiiiMi  neMled  for  the  disposition  of  questions  so 
difficult  and  so  important.  With  his  findings 
and  decree  respecting  the  reserrolrs  we  are  in 
accord,  and  the  same  are  affirmed.  As  to  the 
ditches,  the  findings  and  decree  are  zeTeiaed, 
and  the  cause  reiuanded,  with  lastmctlons  to 
enter  a  decree  In  farov  of  the  plaintiff  com- 
pany, m  accordance  -with  the  -rlein  ter^  ex- 
pressed. 

On  Rehearing. 

(Dec.  20,  1807.) 

A  rehearing  has  been  granted  at  the  request 
of  both  parties,  the  appellant  having  asked 
it  of  that  part  of  our  decision  affirming  the 
decree  of  tlie  district  court  aa  to  the  reser- 
voirs, and  the  appellees  of  that  portion  re> 
Teralug  it  as  to  the  ditches. 

1.  The  appellant  complains  that  we  some- 
what summarily  disposed  of  that  branch 
of  the  case  pertaining  to  the  reservoirs.  We 
did  BO  because  at  tbe  time  there  seemed  to 
be  no  occasion  for  much  discussion,  and, 
after  additional  argument,  our  former  con- 
viction la  strengthened.  This  phase  of  the 
dispute  Is  unaffected  by  any  prior  decree; 
and  In  the  case  of  Water-Supply  &  Storage 
Co.  T.  Larimer  &  Weld  Irrigation  Co.,  51  I^. 
496,  we  have  said  concerning  the  appellant's 
reservoirs  all  that  Is  necessary,  much  of 
wbich  Is  pertinent  here.  The  determina- 
tion of  tbe  trial  court  was  upon  conflicting 
evidence,  and,  the  record  disclosing  that 
there  was  evidence  to  justify  the  finding.  It 
will  not  be  disturbed. 

2.  Concerning  tbe  ditch  branch  of  the  con- 
troversy, we  observe  that  the  case  as  made 
by  the  pleadings  and  evidence,  and  as  ar- 
gued upon  the  orl^nal  hearing,  turned  upon 
the  proper  construction  of  the  decree  of 
April  11.  1884.  At  said  hearing  both  par- 
ties conceded  that  It,  taken  In  connection 
with  tbe  original  decree  of  April  11,  1882, 
was  tbe  measure  of  their  rights.  Since  then 
new  counsel  for  appellees  have  appeared, 
and  they  tiy  to  Shift  tbe  former  position  by 


attacking  the  decree  of  1884  as  void  beoause 
tbe  decree  of  1882  being  tbe  first  Judgment, 
and,  as  Is  claimed,  it  having  settled  tbe 
rights  of  the  parties,  the  second  one,  pur- 
porting to  do  the  aame  thing,  is  of  no  validi- 
ty. In  neither  contention  is  there  any  mer- 
it. In  the  first  place,  the  appellees  cannot 
now  be  aUowed  to  change  front.  But  If 
they  were,  though  the  general  l^al  proposi- 
tion announced  be  correct,  it  has,  under  the 
facts  of  this  case,  no  application  whatever; 
for  tbe  record  clearly  shows  that  the  decree 
of  1882  did  not  even  purport  to  determine 
tbe  priority  of  tbe  appellees'  ditch,  but  was 
Intended  to  be  only  a  conditional  decree. 
The  proceedings  In  which  It  waa  rendered 
were  contluued  for  further  proof  and  fur- 
ther determination;  and  within  the  two 
years  allowed  by  statute  for  a  review  there- 
of, either  upon  the  same  or  additional  testi- 
mony, tbe  same  court,  in  tbe  same  proceed- 
ings, with  all  the  parties  present,  settled  the 
very  rights,  aa  appellees  themselves  former- 
ly admitted,  by  what  it  specifically  called  a 
"final"  decree,  the  meaning  and  effect  of 
whose  provisions  it  is  the  avowed  object  of 
the  pending  action  to  determine.  From  this 
It  Is  apparent,  even  If  the  decree  of  1882 
was.  In  form,  absolute  and  unconditional, 
tbat  it  was  within  the  Jurisdiction  of  the 
court  to  change,  modify,  and  correct.  Its  pro- 
visions. That  under  either  or  botli  of  these 
decrees  appellant's  ditch  rights  are  supe- 
rior has  been  suflJclently  shown  In  the  fore- 
going opinion. 

Another  contention  by  appellees  is  that 
these  conflicting  rights  have  never  been  set- 
tled, and  all  that  this  court  can  now  do  Is 
to  remand  the  cause  to  the  district  court  to 
proceed  to  a  determination  thereof.  The 
point  is  that  since  (if  adjudicated  at  all)  ap- 
I)eUeea'  rights  were  determined  by  the  de- 
cree of  18«2  or  1884,  or  by  both,  and  the 
rights  of  appellant  by  that  of  1885,  there 
was  no  contemporaneous  adjudication,  and, 
as  the  facts  upon  which  a  decree  In  such 
proceedings  must  be  rendered  may  be  differ- 
ent at  different  times,  the  court  had  no  ju- 
risdiction to  determine  any  of  these  rights 
at  different  times,  and  not  until  the  evidence 
was  all  In,  and  then  only  by  a  single  de- 
cree. What  was  said  hereinbefore  we  think 
a  sufficient  answer  to  this  objection.  We 
may  add,  also,  that  it  Is  only  too  apparent 
from  the  record  that.  In  so  far  as  concerns 
the  rights  of  these  parties,  the  district  court 
whose  decrees  purported  to  settle  them  had 
Jurisdiction  both  of  the  subject-matter  and 
of  the  parties,  and  that  the  several  decrees 
were  entered  In  the  same  proceedings,  and, 
taken  together,  constitute  the  measure  of 
these  rights,  and  tbat  In  all  Its  acts  relating 
thereto  the  procedure  of  the  court  was  regu- 
lar and  orderly.  Other  questions  discussed 
by  counsel  were  snfflclently  considered  in 
the  original  opinion,  and  the  same  la,  in  all 
respects,  adhered  to. 
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PEOPLE  ex  rel.  DENISON  t.  DISTRICT 
COURT  OF  SECOND  JUDICIAL  DIS- 
TRICT OF  COLORADO  et  aL 
(Sapreme  Court  of  Colorado.    Dec.  6,  1887.) 

MANDAHUB  to  COCBT— CONTItOI.  OF  JUDICIAX. 

Dbteruiration. 

1.  A  writ  of  mandamns  wiU  not  issne  from  the 
•opreme  court  tinlesa  the  party  seaking  it  has  a 
clear  lepra!  rifrht  to  have  the  act  done  for  whieb 
he  seeka  the  aid  of  the  writ,  and  it  is  the  clear 
legal  dut7  of  the  officer  to  act,  who  is  sought  to 
be  coerced,  and  tfie  writ,  when  isaaed,  wUl  be  ef- 
fectual as  a  remedr. 

2.  At  the  hearing  on  a  demurrer  to  the  com- 
plaint in  an  application  for  hijunction,  the  court, 
after  reading  the  complaint,  requested  that  the 
complainant  testify  as  to  his  interest,  and  to  his 
good  faith  in  making  the  application,  because  of 
a  doubt  in  the  mind  of  the  court  as  to  these  mat- 
ters, from  reading  the  complaint.  The  com- 
plainant refused  to  testify  or  furnish  evidence 
on  these  points,  and  the  court  refused  to  proceed 
with  the  nearing  ol  a  motion  for  a  temporary  in- 
junction. Held,  that  the  court  had  entered  upoi. 
the  hearing,  and  his  refusal  to  continue  waa  a 
judicial  determination  of  a  fact  which  bore  di- 
rectly on  the  merits  of  the  cause,  and  manda- 
mus would  not  l>e  granted  to  compel  the  court 
to  hear  and  determine  the  said  motion. 

3.  A  writ  of  mandamns  will  not  lie  to  compel 
the  trial  court  to  proceed  with  the  hearing  on  a 
motion  for  a  temporary  injunction,  where  cer- 
tain facts,  already  manifest  to  him,  whi(^  the 
complainant  refuses  to  rebat  1^  evidence,  aro 
sufficient  to  have  warranted  a  denial  of  the  mo- 
tion  if  a  full  hearing  was  had. 

4.  Where  the  denial  of  a  temporary  injnnction 
Is  based  on  a  conclusion  of  law  which  is  jarisdic- 
tional,  arises  in  the  case,  and  goes  to  the  merits 
of  the  application,  and  it  was  correctly  decided, 
the  ruline  of  the  court  is  not  subject  to  review  in 
a  mandamus  proceeding. 

5.  Where  the  court,  in  refnaing  to  proceed  with 
an  application  for  a  temporary  injunction,  passed 
on  a  nreliminarr  question,  purely  a  point  of  law, 
it  will  be  presumed,  in  the  absence  of  evidence, 
that  the  court  was  acting  in  accordance  wiili  a 
rule  of  practice  or  of  court,  or  waa  exorcising  hia 
discretion  as  to  order  of  proof,  and  his  ruling  will 
not  be  reviewed  in  mandamus. 

Orl^nal  application  hj  the  peoF^e  of  the 
state  of  Colorado,  by  relation  of  Henry  L. 
Denlsoii,  against  the  district  court  of  the 
Second  Judicial  district  of  Colorado  and  Cal- 
vin P.  Butler,  as  one  of  the  Judges  thereof, 
for  a  writ  of  mandamus  to  compel  a  bearing 
on  a  demurrer  to  the  complaint,  and  on  a 
motion  for  a  temporary  Injunction.  Writ  de- 
nied and  demurrer  sustained. 

8.  L.  Carpenter,  for  plaintiff.  George  O. 
Norrls  and  A.  B.  Seaman,  for  respondents. 

CAMPBELL,  J.  This  l8  an  original  ap- 
plication for  a  writ  of  mandamns  to  compel 
the  respondent  Calvin  P.  Butler,  aa  one  of 
tbe  Judges  of  the  district  court  of  the  Sec- 
ond Judicial  district,  to  ent^taln  and  deter- 
mine plaintiff's  motion  for  a  temporary  writ 
of  injunction  In  a  cause  now  pending  in  said 
court,  wherein  tbe  petitioner  here  is  the 
plaintiff  there.  The  respondents  have  de- 
murred to  the  petition  upon  the  ground  that 
It  does  not  state  facts  sufficient  to  entitle 
tbe  petitioner  to  the  relief  asked.  Tbe  object 
of  the  action  in  tbe  district  court  was  to 
cancel  and  annul  a  contract  for  grading  and 


paring  streets  which  was  entered  into  be- 
tween tbe  clt7  of  Dmver,  upon  tbe  one  side, 
and  William  Hayden.  upon  the  other.  Work 
under  tbe  contract  bad  been  begim  by  Hay- 
den, when  an  application— to  be  based  upon 
tbe  complaint,  affidavits,  and  oral  evidence- 
was  made  by  the  plaintiff  for  a  temporary 
writ  of  Injunction  to  restrain  the  defendants 
from  the  further  carrying  out  of  the  omtract 
In  question  until  final  hearing  could  be  had. 
When  notice  of  the  a^lication  was  givm, 
there  was  an  Issue  of  law  pending  in  the  ac- 
tion upon  tbe  general  dranurrer  of  tbe  de- 
fendants to  the  plaintiff's  complaint  Upon 
tbe  day  set  for  its  hearing,  tbe  parties,  at- 
tended by  tiielr  attorneys,  were  present  In 
court,  ready  to  proceed  therewith,  when  the 
presiding  judge  of  the  court,  after  reading 
the  complaint  (which,  according  to  the  no- 
tice, was  to  constitute  a  part  of  plaintiff's 
evidence),  announced  that,  fnnn  his  exam- 
ination thereof,  it  appeared  to  bim  that  tbe 
cause  of  action  was  very  trivial,  and  that 
there  was  enough  In  the  bill  to  raise  In  bis 
mind  a  doubt  as  to  whether  the  suit  was  in- 
stituted and  being  prosecuted  by  the  i^aln- 
tlff  In  good  faith,  and  in  his  own  Interest  and 
tbe  Interest  of  the  other  property  holders. 
Of  hla  own  motion,  therefore,  he  asked  that 
the  plaintiff  first  testify  aa  to  these  matters, 
in  order  that  the  court  might  be  further  ad- 
vised in  the  premises,  but  the  plaintiff  re- 
fused to  comply  with  this  request;  and  the 
court  declined  to  proceed  further  with  the 
hearing,  and  thereupon  entered  the  following 
order:  "At  this  day  comes  the  plaintiff,  In 
person  and  by  S.  L  Carpenter,  Esq.,  his  at- 
torn^; ano  the  defendants,  by  their  attor^ 
ney,  A.  B.  Seaman,  Esq.,  also  come;  and 
thereupon  this  cause  coming  on  to  be  heard 
upon  the  motion  of  plaintiff  for  a  temporary 
writ  of  Injunction  herein,  and  it  appearing  to 
the  court,  after  examination  of  tbe  complaint, 
that  tbe  matter  was  very  trivial,  and  that 
there  waa  enou^  In  the  bill  to  suggest  to 
the  mind  of  the  court  a  doubt  as  to  whetb^ 
or  not  tbe  suit  was  being  prosecuted  by  the 
plaintiff  In  good  faith,  and  in  bis  own  Inter- 
est and  in  the  interest  of  the  other  property 
holders,  and  the  conrt  requiring  the  plaintiff 
to  be  sworn  and  questioned  relative  to  the 
real  party  In  Interest  and  the  motives  of  the 
suit,  and  the  plaintiff  refusing  to  be  sworn 
and  to  BO  testify,  the  court  refused  to  bear 
said  motion."  Tbe  petitioner  here  (plaintiff 
In  that  case)  now  asks  for  an  order  requiring 
tbe  lower  court  to  hear  and  determine  said 
motion. 

In  a  number  of  cases  this  court  has  dis- 
cussed the  scope  and  functions  of  a  proceed- 
ing in  mandamus,  and  from  these  and  other 
autfafH-ltles  it  la  clear  that  tbe  writ  should 
never  go  unless,  among  other  things,  the  fol- 
lowing jurisdictional  facts  are  made  to  ap- 
pear: First,  a  clear  legal  right  In  the  party 
praying  the  writ  to  have  tbe  act  performed 
for  which  he  seeks  the  aid  of  the  writ;  sec- 
ond, a  clear  legal  duty  to  act  on  the  part  ot 
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the  officer  songbt  to  be  coerced;  tblrd,  that 
the  writ,  when  Issued,  will  be  effectual  as  a 
remedr.  Daniels  t.  MiUer,  8  Colo.  542,  9 
Pac.  18;  Union  Colony  v.  EUiott,  5  Colo.  371; 
Arapahoe  Co.  t.  Crotty,  9  Colo.  318,  12  Pac. 
151;  Ditch  Co.  T.  Maxwell,  4  Colo.  App.  477, 
36  Pac.  966;  High,  Extr.  L^.  Rem.  <3d  Ed.) 
I  9  et  seq.,  and  authorities  referred  to.  Tb« 
authorities  are  uniform  tliat  the  writ  does 
not  go  to  control  judicial  discretion,  or  to 
require  an  Inferior  tribunal  to  act  In  a  par- 
ticular manner  or  to  enter  any  pai-tlculu; 
Judgment  or  order,  but  only  to  com;>eI  the 
doing  oC  some  act  which  it  is  the  cleer  legal 
duty  of  the  lower  court  \n  some  way  to  do. 
mib,  Extr.  i^g.  Rem.  S  24.  They  are  not, 
bowever,  harmonious  as  to  Just  when  this 
remedy  should  be  granted,  where  the  court 
Booght  to  be  controlled  has  refused  to  pass 
upon  the  merits  of  a  cause  oc  account  of 
some  preliminary  objection  upon  a  poln*.  of 
law.  The  only  cases  dted  by  the  petitioner 
here  which  he  daims  warrant  the  granting 
of  the  pending  application  ore  Castello  v. 
Circuit  Court,  28  Mo.  259.  and  People  t. 
Judge  of  Allegan  Circuit,  29  Mich.  487.  We 
do  not  conceive  that  the  case,  as  made  by 
petitioner,  is  one  where  the  trial  court  en- 
tirely refused  to  act  Bnt  let  us  examine 
these  two  authorities  In  the  light  of  petition- 
er's own  theory.  In  the  former  case  the  trial 
court  dismissed  the  petition  in  an  election 
cratroTersy  because  the  contestant  had  not 
given  to  the  contestee  the  notice  required  by 
statute.  The  majority  of  the  supreme  court 
awarded  a  temporary  writ  of  mandamus,  up- 
on the  ground  that  tiie  objection  upon  which 
the  proceeding  was  dismissed  was  purely  a 
question  of  law  as  to  a  prellminaty  matter, 
and  that,  If  the  trial  court  misconstrued  the 
law,  relief  might  l>e  administered  by  the  su- 
preme court  by  mandamua.  The  case  was 
reviewed  at  length  by  this  court  in  Union 
Colony  V.  Elliott,  supm,  in  which  the  view 
of  Mr.  Justice  Scott  In  his  dissenting  opinion 
was  commended,  the  court  saying:  "This 
case  [referring  to  Rex  v.  Justices  of  West 
Riding  of  Yorkshire,  5  Bam.  &  Adol.  667] 
appears  to  support  the  views  of  Justice  Scott 
In  respect  to  the  distinction  between  'points 
preliminary,*  so  called,  and  likewise  the  dis- 
tinction which  the  law  makes  in  respect  to 
the  rulings  thereon.  Where  the  point  In- 
volves a  rule  of  law  or  rule  of  court,  and  like- 
wise a  question  of  fact  which  may  go  to  the 
legal  merits  of  the  controversy,  the  decision 
Is  within  the  discretion  of  the  court,  and.  If 
erroneous,  cannot  be  controlled  by  manda- 
mus. But  it  is  otherwise  If  the  court  require 
an  act  to  be  done,  or  proof  to  be  made,  be- 
fore proceeding  to  the  merits,  which  is  not 
required  by  any  rule  of  law,  of  practice,  or 
rule  of  the  court,  and  which  imposes  unnec- 
essary hardship  on  a  party."  In  view  of  this 
decision,  the  majority  opinion  in  the  Missouri 
case  Is  not  authority  for  petitioner,  and  we 
may  add  that  the  dissenting  opinion  states 
the  law  In  accordance  with  the  decided 


weight  of  authority.  It  has  been  said  by  the 
learned  author  of  High's  Extraordinary  Le- 
gal Remedies  (3d  Ed.,  i  187)  that  In  Michigan 
and  Alabama  (and  we  might  add  tx>ulslana, 
and,  to  some  extent,  California)  there  Is  a 
noticeable  departure  from  the  well-estab- 
lished rule  obtaining  In  the  other  states  of 
the  Union  and  in  England.  Aside  from  this, 
we  think  that  even  the  Michigan  case,  supra, 
Is  not  authority  for  the  ivopositlon  contended 
for  by  the  petitioner  here.  Hie  court.  Id 
that  case,  speaking  by  Mr.  Justice  Chris- 
tiancy,  says:  "If  the  inferior  court  has  act- 
ed Judicially  In  the  determination  of  a  ques- 
tion of  fact  or  a  question  of  law. — at  least, 
if  the  latter  be  one  properly  arising  upop. 
the  case  itself,  and  not  some  collateral  mo- 
tion or  matter  (that  is.  if  the  case  or  pro* 
ceeding  before  It,  upon  the  facts,  raised  the 
particular  question  In  such  a  shape  as  to  give 
the  power  Judicially  thus  to  determine  lt)» 
—then  such  determination,  however  errone- 
ous, cannot  be  reviewed;  nor  can  any  or- 
der the  court  may  have  made,  or  action  It 
may  have  taken.  In  consequence  of  It,  be 
disturbed  or  reversed  or  reviewed  by  man- 
damus. If  the  action  or  order  be  such  as 
would  be  justified  by  the  same  decision  or  de- 
termination when  correctly  made.  •  •  • 
But  if  the  case  twfore  the  lower  court  does 
not,  upon  Its  facts  or  the  evidence,  legitimate- 
ly raise  the  question  of  law  or  fact  it  baa 
assumed  to  decide,  so  that  the  court  could 
act  judicially  upon  it,  or  so  as  to  give  the 
court  the  power  judicially  to  make  the  deci- 
sion It  has  assumed  to  mate,  then  Its  action 
la  not  properly  judicial,  and  no  asstmied  de- 
termination of  it,  nor  any  order  resting  upon 
it,  will  preclude  the  remedy  by  mandamus, 
provided  the  case  be  in  other  respects  a  prop- 
er one  for  that  species  of  remedy." 

Even  assuming,  then,  with  petitioner,  that 
the  court  below  erroneously  determined  a 
preliminary  point  of  law,  under  the  doctrine 
of  the  Michigan  case  It  Is  one  properly  aris- 
ing In  the  case,  and  la  not  to  be  reviewed  by 
mandamus.  Tet,  if  It  was,  the  decision  be- 
low was  right  But  an  examination  of  the 
record  before  us  shows  that  the  lower  court 
did  not,  by  any  means,  absolutely  refuse  to 
hear  the  plaintiff's  application  for  the  tem- 
porary writ  On  the  contrary,  the  hearing 
was  entered  upon,  to  the  extent  that  the 
complaint  was  read  by  the  court;  and  the 
court  refused  to  proceed  with  the  further 
hearing  of  evidence  In  behalf  of  the  plain- 
tiff until,  by  tala  testimony,  he  first  satisfied 
the  court  that  he  waa  In  good  faith  prose- 
cuting the  action,  or  until  be  introduced 
some  evidence  to  negative  the  conclusion  of 
fact  to  the  contrary,  to  which,  from  the 
reading  of  the  complaint,  the  court  seems  to 
have  arrived.  Certainly  in  this  course  of 
conduct  there  was  a  Judicial  determination 
of  a  fact  based  upon  the  complaint— a  part 
of  plaintiff's  own  proof,— viz.  that  the  plain- 
tiff was  not  in  good  fafth  prosecuting  th& 
action.    This  (act,  moreover,  bore  directly 
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Hpon  the  merits  of  the  cause;  for  If  plain- 
tiff was  not  prosecuting  the  action  In  good 
faith,  or  if  the  matter  was  very  trivial  in  its 
nature,  or  if  the  plaintiff  was  not  prosecut- 
ing In  his  own  interest  and  the  Interest  of 
the  other  property  holders,  he  was- entitled 
neither  to  a  temporary  writ  of  Injunction, 
nor,  upon  the  final  bearing,  to  the  perma- 
nent writ  sought,  even  though  the  contract 
was  void,  and  In  all  other  respects  the  plain- 
tiff brought  himself  within  the  rule  entitling 
a  party  to  an  injunction.  High,  Extr.  Leg. 
Rem.  8  20;  High,  Inj.  3§  11, 1B80.  If,  however, 
it  should  be  contended,  as  the  plaintiff  does 
here,  that  the  court  was  merely  passing  up- 
on a  preliminary  objection,  which  was  pure- 
ly a  question  of  law,  we  miist  assume,  In  the 
absence  of  opposing  evidence,  that.  In  refus- 
ing further  to  proceed,  the  court  was  acting 
In  accordance  with  some  practice  or  rule  of 
court,  or  was  merely  acting  in  accordance 
with  that  well-known  mle  under  which  the 
order  of  proof  Is  always  within  the  discre- 
tion of  the  trial  court,  and  not  subject  to 
review  by  an  appellate  tribunal  except  In 
case  of  gross  abuse  of  discretion.  Of  If 
such  ruling  raises  purely  a  question  of  law, 
other  than  a  rule  of  practice  or  rule  of  court, 
on  a  preliminary  objection,  and  If  It  Is  sub- 
ject to  review  here,  we  should  hold  that  the 
trial  court  correctly  decided,  and  In  no  sense 
abused  its  discretion,  when  It  made  plaln- 
tlfTs  right  to  produce  additional  evidence 
conditional  upon  bis  first  showing  his  good 
faith.  Indeed,  we  think  that  such  was  a 
wise  precaution  for  the  court  to  take,  for  It 
would  be  entirely  useless  to  proceed  to  take 
other  testimony  offered  by  the  plaintiff.  If 
the  fact  was  apparent  to  the  mind  of  the 
court  that  the  plaintiff  was  not  in  good 
faith  prosecuting  the  action,  as  In  such  cir- 
cumstances no  showing  on  the  merits,  bow- 
ever  strong,  would  entitle  the  plaintiff  to  the 
order  prayed  for.    High,  Inj.  M  11,  1580. 

There  is  another  reason  why  this  appli- 
cation should  be  denied.  The  granting  or  re- 
fusing of  a  temporary  writ  of  Injunction,  be- 
ing Interlocutory  in  Its  nature,  Is  discretionary 
with  the  trial  court.  Now,  If  we  should  grant 
the  writ  of  mandamus,  It  would  be  to  com- 
pel the  district  court  to  go  on  with  the  hear- 
ing upon  an  application  for  an  order  which 
the  court,  In  the  exercise  of  its  own  discre- 
tion, may  or  may  not  grant.  If  the  court 
below  had  absolutely  refused  altogether  to 
enter  upon  the  hearing,  we  might  require  It 
to  do  so.  But  If,  as  the  record  shows.  It 
refused  to  proceed  because  It  found,  from 
an  Inspection  of  the  complaint,  that  the 
plaintiff  was  not  In  good  faith  prosecuting 
the  action.  It  would  be  altogether  futile  for 
us  to  compel  a  bearing,  when  It  Is  morally 
certain  that  the  order  upon  the  application 
should  be  and  would  be  refused;  for.  If  the 
court  was  satisfied  from  the  evidence  al- 
ready before  It  that  the  plaintiff  was  not 
prosecuting  the  action  in  good  faith,  we 
bave  a  right  to  presume  tbat  tlie  court  Is 


still  of  the  same  opinion,  and  unless,  to 
overcome  that  state  of  mind  of  the  judge, 
the  plaintiff  should  produce  evidence,  which 
once  be  has  refused  to  do,  the  court  would 
withhold,  and  ought  to  withhold,  the  writ 
High,  Inj.  1 1580.  The  court  had  the  undoubt- 
ed right  to  require  a  full  disclosure  of  the  facts, 
and  might  begin  the  hearing  by  calling  upon 
the  plaintiff  to  testify  as  to  his  good  faith, 
and,  If  he  refused  to  testify,  to  proceed  no 
further.  Id.  9  11.  It  is  a  well-known  prin- 
ciple that  the  writ  of  mandamus  will  never 
issue  when  It  would  manifestly  be  Inoper- 
ative, and  not  usually  to  review  interlocu- 
tory proceedings  of  courts,  except  In  those 
states  already  referred  to  as  having  deiiart- 
ed  from  the  general  rule.  Merrill,  Mand.  i 
190  et  seq.  If  the  determination  of  the 
trial  court,  based  upon  the  complaint  itself, 
that  the  plaintiff  was  not  acting  in  good 
faith,  be  a  conclusion  of  fact,— as  we  think 
It  Is,— It  is  unquestionably  a  Judicial  deter- 
mination fairly  arising  in  the  case,  and  go- 
ing to  the  legal  merits.  If  it  be  a  coadu- 
slon  of  law,  and,  as  petitioner  claims,  juris- 
dictional in  character,  It  also  arises  in  the 
case,  and  necessarily  goes  to  the  merits  of 
the  application  then  pending,  and  was  cor- 
rectly decided.  Moreover,  If  the  decision 
was  upon  a  prelim  hiary  point  of  law,  it 
would,  as  it  seems  to  us,  pertain  rather  to  a 
question  of  practice  or  rule  of  court,  which 
extends  to  the  merits  of  the  cause,  or  re- 
lates to  the  order  of  proof,  which  Is  discre- 
tionary with  the  trial  court  In  either  event 
the  ruling  Is  not  subject  to  a  review  in  a 
mandamus  proceeding.  In  addition  to  these 
considerations,  we  hare,  as  we  think,  al- 
ready clearly  shown  that  the  granting  of 
the  writ  would  be  inoperative.  As  sustain- 
ing the  foregoing  views,  see  High,  Extr. 
Leg.  Rem.  (8d  Ed.)  Sfi  10.  23,  24,  152,  103,  165 
(the  latter  section  citing  Thomas  v.  His  Gred< 
Itors,  16  N.  3.  Law,  272,  and  Respublica  t. 
Clarkson,  1  Yeates,  46,  cases  involving  a 
similar  point  to  the  one  at  bar),  188.  189, 
196;  Ex  parte  Hum  (Ala.)  9  South.  516; 
Merrlll,  Mand.  8  196  et  seq.;  Mos.  Mand.  c.  S. 
Our  conclusion  Is  that  the  demurrer  to  the 
petition  should  be  sustained,  and  the  peti- 
tion dismissed,  with  costs  against  the  peti- 
tioner, and  It  is  so  ordered.  Dismissed. 

On  Rehearing. 

PER  CURIAM.  In  his  application  for  a 
rehearing,  counsel  for  petitioner  concedes 
that  the  question  of  the  good  faith  of  one 
asking  for  a  writ  of  injunction  is  one  of  tact, 
and  not  of  law,  and  in  the  opinion  It  was 
not  our  Intention  to  represent  him  as  other- 
wise claiming.  In  view  of  the  fact,  how- 
ever, that  some  of  the  authorities  upon  which 
he  relied  were  predicated  upon  the  ground 
that  the  lower  court  erroneously  determined 
a  preliminary  point  of  law,  we  did  say  that, 
if  it  was  contended  that  the  point  b^w  de* 
ctded  against  petitioner  was  one  of  law.  It 
was  correctly  ruled;  therefore,  no  ground 
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of  complaint  in  this  petition,  as  m  the 
orlgliul  bearing,  eoniiMl  liulBt>  liut  this 
question  of  fact  was  not  pn^erly  In  the  iiaae 
at  the  time  it  vaa  passed  upon.  He  con- 
tends tliat  the  good  faith  of  a  plaintiff  Is  al- 
ways  presumed,  and,  unless,  controverted  by 
the  defendant,  ms7  not  be  raised  by  the 
<!onrt  We  have  already  tried  to  show  why 
such  point,  eren  It  good  as  a  general  propo- 
sltlon,  does  not  avail  the  petitioner  iq>on  his 
application  toe  a  writ  of.  mandamus.  Under 
oor  Code,  an  appUcatton  for  a  tonporaiy  re- 
straining order  may  be  made  and  heard  be- 
fore the  answer  is  due.  and  before  Issues  of 
fact  are  Jtdned  by  formal  pleadings,  and  this 
was  done  in  the  district  court  Now,  when 
a  party  comes  into  court,  asking  equity,  be 
must  come  with  "clean  hands,"  and  Us  good 
faith  in  prosecuting  the  suit  Is  alwa^  a  sub- 
ject of  pertinent  inquiry.  Siren  If,  in  an 
application  for  the  temporary  wder,  in  the 
absence  of  ctmtrary  proof,  it  is  presumed 
that  the  lOalntUt  is  acting  In  good  taith,  that 
question,  neverl^ess,  may  be  gone  Into, 
and  the  presumption  nu^  be  overcome  by 
prool^  even  in  the  absence  of  denial  in  a 
pleading.  As  we  hare  said,  the  ^aintlff  be- 
low (petlticmer  here)  In  this  Instance  based 
bis  ai^lication  In  part  upon  his  verified  com- 
plaint It  was  not  necessary  for  him  for- 
mally to  offer  it  in  evidence;  certainly  not, 
if  the  detendsAt  interposed  no  objection  to 
its  being  so  considraed.  It  was  already  on 
the  flies,  prior  to  the  hearing.  It  was  the 
privilege  of  the  court  to  read  it  either  before 
OT  at  the  hearing.  As  a  matter  of  fact,  the 
court  did  read  the  complaint,  whether  be- 
fore or  at  the  hearing  Is  immaterial;  and.  as 
a  result  of  that  reading,  a  doubt  was  created 
in  the  Judge's  mind  as  to  the  good  faith  of 
the  plaintiff.  The  question  of  good  faith 
being,  as  is  conceded,  one  of  fact,  to  deter- 
mine which  evidence  was  proper,  the  court 
reaolTed  that  fact  against  the  plaintiff,  and 
based  the  ascertainment  upon  what  was  a 
part  of  the  plaintiff's  own  evidence.  Such 
decision  of  a  question  of  fact  cannot  be  re- 
viewed by  mandamus.  The  court  therefore 
unquestionably  had  the  right,  before  pro- 
ceeding further,  to  require  the  plaintiff  to 
testify  as  to  this  point  When  the  plaintiff 
declined  to  be  sworn,  the  court  properly  re- 
fused to  go  (m  with  the  hearing.  This  ap- 
plication for  rehearing  should  be  denied,  and 
it  is  so  ordered. 


OLOUGH  T.  CLOUGH. 
(Court  of  AppeaJs  of  Colorado.   Dec.  13,  1897.) 

Wills  —  Pboobdurb  on  Contest  —  Issue  Dbtis- 
ATIT  VsL  Nos. 
1.  Tlie  mode  of  procedure  on  the  probate  of 
wills   is   not   expressly   prorided    by  statute, 
hot  the  county  coart  has  exclusive  original  juris- 
diction in  the  first  place  in  such  matters;  and 
Gen.  St  1883,  S  008,  as  amended  in  1891,  pro- 
Tides  for  an  appeal  to  the  district  court  from  any 
decision  of  the  connty  court  In  regard  to  probate 
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matter*.  Id.  I  800;  as  amended  1^  Idwfc  1886. 
&  166,  provides  that  such  appeals  shall  be  tried 
by  the  district  court  de  novo.  Id.  S  197.  pro- 
Tides  that  the  common  law  of  Englana,  so  far  as 
applicable,  shall  be  the  mie  of  decinion,  and  be 
considned  as  of  tall  force.  Held,  that  the  heir, 
at  the  bearing  in  the  district  court  upon  appeal 
from  the  connty  court,  is  entitled,  as  ti  matter  of 
right,  to  have  the  Issue  whether  or  not  the 
writing  presented  for  probate  is  the  will  of  bis 
ancestor  submitted  to  a  jury;  following  the 
ESnglish  practice  of  directing  tbe  issue,  devisavit 
TCl  noD. 

2.  The  contest  of  a  will  is  neither  a  proceed- 
ing at  lav  nor  in  equity,  and  hence  is  not  gov- 
erned by-  Code,  S  173,  which  designatea  what  Is- 
sues shall  be  tiled  by  a  jory,  and  what  not 

Appeal  from  district  court  Arapahoe  coun- 
ty. 

Petition  by  Adella  lEL  Clough  for  the  pro- 
bate oC  a  will,  contested  by  John  A.  Clough, 
Jr.  From  a  Judgment  of  the  district  court 
affirming  a  Judgment  of  the  county  court 
admitting  the  wiU  to  probate,  tbe  oontestant 
appeals.  Reversed, 

Hartaell  4e  Steele.  Victor  A.  SUott  and 
Willis  T.  miott,  for  appeUant  fi.  B.  Mas- 
sbaU,  A.  J.  BMa^  and  Doud  A  Fowler,  for 
appellee. 

WILSON,  J.  This  is  an  appeal  frmn  tb.9 
Judgment  of  the  district  court  in  proceed- 
ings tSiereia  on  appeal  from  Oie  county  eoort 
of  Arapahoe  county  In  tbe  matter  of  tbe 
probate  of  a  wllL  The  testator,  John  A. 
Ctoogb.  a  residait  of  Doaver,  died  about 
July,  3806.  He  was  the  owner  at  tbe  ttme 
of  bis  death  of  a  large  amount  of  propotyi 
real  and  personal,  said  to  be  of  gnat  vaMe. 
He  left  surviving  him,  as  bis  natural  betrs 
at  law,  bis  widow,  tbe  pio^paumt  of  tiie  wiU, 
and  two  sons,— the  contestant  and  one  other, 
—both  chfldroi  by  a  fwmer  marriage.  Pre- 
vlouB  to  the  marriage  iMtween  testator  and 
proponMit  an  antenuptial  contract  bad  been 
entwed  into  by  them,  whereby  It  was,  in 
substano^  agreed  that  ntitber  par^  sboold 
In  any  event  take,  control,  claim.  b<^  or 
intermejUlle  wlOi  any  of  tbe  propertyi  real 
or  personal,  which  tbe  oth«r  might  own  at 
tbe  time  of  said  mairi^^,  or  which  he  or 
she  might  thereafter  aoqulxe;  that  such 
property  should  forever  be  and  remain  the. 
sole  and  separate  estate  of  the  party  so  own^ 
Ing  the  same  at  tbe  time  of  tbe  manrlagB^ 
the  same,  to  all  Intents  and  punnoses,  as  if 
such  marriage  had  never  been  had  or  sol- 
emnteed;  that  neither  par^  should  inherit 
from  the  other,  but  tbat  aU  of  tbe  property 
and  estate  of  either  party,  upon  his  or  her 
death,  should  descokd  to  tbe  heirs  at  law 
and  next  of  kin  of  tbe  parly  so  dying,  sub- 
Ject  to  any  devises  or  bequests,  in  the  ssrae 
manner  as  if  tiie  marriage  had  never  boea 
solemnized;  and  that  the  surrtvor  should 
not  and  would  not  dalm  any  Interest  what- 
ever In  the  estate  of  the  deceased  parly  by 
virtue  of  said  marriage.  Shortly  after  Ch« 
death  of  the  testator,  there  was  presented  to 
the  coun^  court  of  Arapahoe  county,  tor. 
probate,  a  writing  purporting  to  be  bis  last , 
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will.    By  Its  tetms,  after  directing  the  pay- 
ment of  a  few  small  legacies,  he  devised  In 
trust  for  each  of  his  sons  the  rents  and 
profits  of  a  small  quantity  of  realty,  which 
it  was  claimed   was   so   instgnlflcant  In 
amount  and  value  as  to  practically  result  in 
their  disinheritance.    To  his  widow,  the  pro- 
ponent, he  devised  and  bequeathed  the  use 
of  all  the  rest  and  residue  of  his  estate,  real, 
personal,  and  mixed,  for  and  during  her  nat- 
ural life;  the  residuary  legatees  being  the 
trustees  ot  the  Colorado  Seminary,  the  Trin- 
ity Methodist  Episcopal  Church  of  Denver, 
the  Colorado  Conference  Treachers'  Aid  So- 
ciety, and  the  Denver  Church  Extension  So- 
ciety of  the  Methodist  Episcopal  Church; 
societies  and  corporations  existing  under  the 
laws  of  Colorado.    In  response  to  a  citation 
from  the  county  court,  the  contestant  ap- 
peared and  filed  a  caveat,  suggesting  the  in- 
validity of  the  will  upon  various  grounds, 
but  chiefly  for  the  reason  that  It  was  ex- 
ecuted under  the  undue  Influence  of  pro- 
ponent and  the  residuary  legatees.  Upon 
hearing,  the  writing  was  held  to  be  the  will 
of  the  deceased,  and  was  duly  admitted  to 
probate.     Contestant  appealed  to  the  dis- 
trict court.    At  the  hearing  in  that  court 
the  contestant  demanded  that  the  Issues  be 
submitted  to  a  jury.    The  court  denied  this 
application  as  a  matter  of  right,  but,  upon 
its  own  motion,  directed  that  a  Jury  be  Im- 
paneled.   Upon  the  conclusion  ot  the  Intro- 
duction of  testimony  by  the  contestant,  counsel 
for  the  proponent,  ore  tenus,  demurred  to  tlie 
evidence,  and  moved  for  a  probate  of  the  will 
notwithstanding  the  evidence  that  had  been 
Introduced.    This  motion  was  sustained,  the 
Jury  discharged,  and  judgment  was  entered 
up  affirming  the  validity  of  the  will,  and 
admitting  it  to  probate.    From  this  the 
contestant  prosecutes  an  appeal  to  this  court 
The  first  and  most  material  question  pre- 
sented for  our  consideration  Is,  was  the  con- 
testant, at  the  hearing  in  the  district  court 
upon  appeal   from   the  county   court,  en- 
titled, as  a  matter  of  right,  to  have  the  Issue 
whether  or  not  the  writing  was  the  will  of 
John  A.  Clough  submitted  to,  and  tried  by, 
a  jury?    It  is  requisite  to  a  proper  under- 
standing and  determination  of  this  that 
some  inquiry  be  made  Into  the  nature  and 
history  of  our  laws  In  reference  to  the  pro- 
bate of  wills,  as  well  as  the  procedure  and 
practice    thereunder.    In    England,  from 
whence  both  the  law  and  the  pnictlce  were 
originall7  derived,  the  ecclesiastical  courts 
had  sole  and  exclusive  jarlsdietlon  of  wills 
devising  personalty.  Where  real  estate  was 
devised,  the  common-law  courts  had  sole 
and  exclusive  Jurisdiction  of  the  proof  of 
vtills,  and  all  matters  pertaining  to  their 
construction  nnd  execution.    In  the  latter 
courts,  with  which  we  are  chiefly  concerned 
In  the  case  at  bar,  where  an  issue  arose, 
whether  or  not  the  writing  was  the  will  of 
the  testator,  It  was  submitted  to  a  Jury  up- 
on evidence  presented  by  the  proponents 


and  contestants.    The  t!hancery  court  had 
no  jurisdiction  In  the  matter  of  proof  of 
wills.    As  was  said  by  Lord  Chancellor  EI- 
don  in  Pemherton  v.  Pemberton.  13  Vea. 
296,  "But  the  authority  to  declare  what  Is 
and  what  Is  not  a  man's  last  will  Is  denied 
to  this  court."  Where  the  question  did  arise 
In  a  court  of  equity  upon  questions  of  disput- 
ed facts,  It  was  Imperative  that  the  court  di- 
rect the  issue,  devisavit  vel  non,  to  be  sent  out 
of  that  court  to  a  court  of  law,  and  submitted 
to  a  jury.    This  Issue  was  whether  the  writ- 
ing was  the  will  of  the  testator,  and  it  was  one 
at  law.    Van  Alst  v.  Hunter,  5  Johns.  Ch. 
148;  Case  of  Broderlck's  Will,  21  Wall.  509. 
In  the  report  of  the  chancery  commissioners  to 
parliament  In  March,  1826,  It  was  said,  "In  a 
suit  for  eslabllshing  a  will,  the  heir  at  law  Is, 
by  the  long-established  practice  of  the  court, 
entitled  to  the  issue,  devisavit  vel  non."  In 
this  state,  however,  and  In  most  of  the  states 
of  the  Union,  a  court  of  probate  has  been  es- 
tablished; and  to  It  has  been  given  exclusive 
jurisdiction,  In  the  flrst  place,  of  matters  per- 
taining to  the  proof  of  wills  and  their  execu- 
tion.   Tlie  court  Is  a  special  one.  so  far  as  its 
probate  jurisdlcllon  Is  concerned,  and  its  pow- 
ers are  to  some  extent  defined  by  statute, 
bjised,  however.  In  tlie  main,  upon  the  prhicl- 
ples  established  by  the  old  English  hiw  and 
practice.   Section  508,  Gen.  St.  1S83,  gives  the 
county  court,  acting  as  a  court  of  probate,  ju- 
risdiction and  determinatioo  of  questions  of 
law  and  fact  relating  to  probate  matters.  Sec- 
tion a490  requires  a  person  having  in  his  pos- 
session any  last  will  to  present  the  same  to  the 
county  court  within  10  days  after  the  death  jf 
the  testator.    Section  34i>t  provides  that,  upon 
the  proiiuction  of  a  will  for  probate,  the  court 
shall  Issue  a  citation  to  the  widow  or  huslmnd 
and  heirs  at  law  of  the  testator,  requiring  them 
to  attend  the  probate  of  such  will  before  the 
court,  at  a  day  fixed  therein.    Section  349S 
requires  that  the  witnesses  of  the  will  shall  be 
summoned  to  apiwar,  and  compels  their  ap- 
pearance.   The  next  succeeding  sectlMi 
is  as  follows:   "If.  upon  the  hcarhig  of  such 
proof,  it  shall  satisfactorily  appear  by  tlie  tes- 
timony of  two  or  more  of  the  subscribing  wit- 
nesses to  such  will,  that  they  were  present 
and  saw  the  testator  sign  such  will,  and  at- 
tested the  same  at  his  request,  or  that  he  ac- 
knowleilged  the  same  to  be  his  last  will,  and 
that  they  believe  the  testator  to  be  of  sound 
mind  and  memory  at  the  time  of  signing  and 
acknowledging  the  same,  the  court  shall  admit 
the  same  to  probate  and  record;  provided,  that 
no  proof  of  fraud,  compulsion  or  other  hnprop- 
er  conduct  be  exhibited,  which,  in  the  (^hiion 
of  the  coDrt,  sliall  be  deemed  suffldent  to  In- 
validate or  destroy  the  same,  and  every  will, 
testament  or  codldl,  when  thus  proven,  shall 
be  recorded  by  the  clerk  of  the  county  coun. 
In  a  book  to  be  provided  by  him  for  that  pur- 
pose, and  shall  be  good  and  available  In  law. 
for  the  granting,  conveying  and  assuring  the 
lands,  tenements  and  lieroditaments,  annuities 
'  rents,  goods  and  chattels  thereUi  and  thereby 
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giYea,  granted  and  beqoeathed.'*  Thee^  sec- 
tions contain  all  the  statutory  provisions  In 
reference  to  the  probate  of  wills.  It  will  be 
obserred  that  the  court  Is  not  required.  In  ex- 
press terms,  to  hear  the  testimony  of  any  wit- 
uesttes  except  those  who  attested  the  will.  No 
provision  Is  made  for  a  contest.  Upon  the 
hearing  of  "such  proof  (that  Is,  the  testimony 
of  the  attesting  witnesses  that  the  will  was 
proiwrly  signed  and  attested,  and  that  they  be- 
lieTe  that  the  testator  was  of  sound  mind  and 
memory  at  the  time  it  was  signed  and  ac- 
knowledged) the  court  Is  compelled  to  admit 
the  wlU  to  probate  and  record,  provided  that 
no  proof  of  fraud,  compuij^lon,  or  Improper  con- 
duct be  exhibited,  which.  In  the  opinion  of  the 
court,  shall  be  deemed  suffi-cient  to  Inralldate 
or  destroy  It.  It  Is  true  that  the  proviso  In 
the  section  contains  an  Implied  permission,  pre- 
sumably to  interested  parties,  to  offer  testl- 
mou)-  tending  to  Invalidate  the  will  on  account 
of  fraud,  compulsUm,  or  other  improper  con- 
duct, and  there  Is,  of  course,  implied  author* 
ity  to  receive  it;  but  no  practice  or  procedure 
Is  specified,  and  no  provision  made  for  a  hear- 
ing or  trial  In  which  the  pnsMU  offering  such 
evidence  shall  have  a  standing  as  parties.  It 
will  be  seen,  too,  that  no  aatbwlty  b  given  for 
the  exhibition  or  reception  of  any  proof  hn- 
peachlng  the  validity  at  tue  will  for  want  of 
testamentary  capacity  by  the  testator.  In  ei- 
ther case,  a  would-be  contestant,  therefore,  al- 
though present  In  obedience  to  the  citation  of 
the  court,  would  have  no  standing  in  the  conrt 
as  a  par^  to  a  suit,  with  the  rights  and  priv- 
lleges  thereto  attaching,  if  It  be  held  that  the 
practice  and  procedure  in  this  respect  an  only 
such  as  are  la  terms  permitted  or  directed  by 
the  statute.  The  auUurlly  therefor  is  ddired 
taan  the  practice  which  prevailed  before  the 
enactment  of  the  statute,  so  tar  aa  U  has  noc 
been  dianged  thereby,  or  beonne  Inoonglstent 
tlierewlth.  The  mode  of  procedtue  and  prac- 
tice on  tlie  hearing  of  probate  ot  wills  is  not 
expressly  provided  by  statute.  While  It  is  tme 
that  the  county  conrt.  In  the  probate  of  a  win, 
will  hear  such  pertinent  evidence  as  may  be 
offined,  bearing  upon  its  validity,  the  proceed- 
ing does  not  take  on,  nor  could  It,  the  form 
and  s^blance  of  a  1^^  contest  b^ween  hm- 
tUe  parties.  It  was,  while  In  that  court,  In 
the  nature  of  a  proceeding  In  rem.  In  re 
Storey,  120  HI.  2M,  U  N-  B-  200.  The  pro- 
ceeding In  the  county  court  In  the  fltst  In- 
stance is  summary,  and  Is  not  Intended  to  In- 
volve the  consideration  and  determination  of 
the  Intricate  questions  of  law  and  fact  bearing 
upon  the  validity  of  a  wlU.  It  is  made  sum- 
mazy  because,  In  the  Interest  both  of  heirs  and 
creditors.  It  Is  ImpcMrtant  tlut  some  one  should 
have  the  legal  authority  to  take  charge  at  and 
care  for  the  property  Involved. 

Thus  far,  it  win  be  seen,  an  heir  dealrli^  to 
conteat,  and  to  avail  himself  of  all  of  his 
rights  to  have  aU  nuitttfa  Ijearlng  upon  the 
validity  ot  the  will  tully  adjudicated,  has  had 
no  o(^rtnnlty  to  do  so.  Section  508  of  the 
General  Statutes,  as  amended  in  1801,  pro- 


vides, however,  that  from  any  and  bCU  deci- 
sions of  the  county  conrt  in  probate  matters 
an  appeal  will  lie  to  the  district  court,  to  be 
prosecuted  In  the  same  manner  as  appeals  In 
civil  or  law  cases  in  such  coimty  courts.  Sec- 
tion 500,  Gen.  St.,  as  amended  by  Laws  1885, 
p.  109,  provides  that  in  such  appeals  the  pro- 
ceedings in  the  appcllnte  conrt  shall  be  In  all 
respects  de  novo,  and  that  they  shall  be  con- 
ducted in  the  snrne  manner  as  if  originally 
brought  In  the  district  court  There  Is  no 
question  about  the  requirement  tliat  the  pro- 
ceedings shall  be  de  novo,  but  it  Is  not  a  suit 
or  action  either  in  law  or  equity,  and,  in  its 
present  form,  could  not  have  been  originally 
brought  In  the  district  court.  It  Is  a  special 
proceeding,— a  proceeding  in  rem,— and  the 
mode  of  procedure  therein  la  not  speclflcally 
prescribed  by  the  statute.  For  these  reasons 
it  does  not  come  within  the  provisions  of 
Code,  S  173,  wbUAi  designates  what  Issues 
(Oiail  be  tried  before  a  Jury,  and  what  not. 
The  words  "In  other  cases^  refer,  in  onr 
opinion,  to  oth»  civil  actions  or  suits,  and 
not  to  special  proceedings  created  and  regu- 
lated by  statute.  The  sole  iasne  to  be  tried 
and  determined  was  one  at  law,  bat  not  of 
law,  and  th«eft>re  was  not,  by  the  tmna  of 
that  section,  or  the  ustuil  practice,  to  be 
tried  by  the  court.  The  issue  was  one  of 
ftict;  Was  the  writing  the  last  wiH  of  John 
A.  Clougb,  as  It  purported  to  be?  Ttie  Code 
snlMtltutes  a  code  procedure  tar  the  common- 
law  and  chancery  practice  of  Colorado. 
Biatchley  t.  Ooles,  6  Colo.  82.  But  it  does 
not  embrace  a  special  statutory  proceeding  of 
this  or  a  similar  kind,  afl.  for  instance,  a  eaa- 
demnatlon  proceeding  und«  the  eminent  do- 
main act,  which  was  neither  an  action  at  law 
nor  a  suit  In  equity.  "The  vital  Idea  of  an 
action'  is  a  proceeding  on  the  part  of  one  per- 
son, as  actor,  against  another,  fbr  the  in- 
frln^pement  of  some  rUcht  of  the  first,  before 
a  court  of  Justice,  In  the  manner  prescribed 
by  the  court  or  law."  Hour.  Law  Diet.  tit. 
"Action";  Jones  t.  Bank,  10  Colo.  470.  17 
Pac.  272.  In  this  proceeding  that  vital  and 
essential  quality  was  wholly  lacking.  **The 
thing  before  the  court,  and  about  which  it 
was  to  Jndldally  inquire,  was  a  paper,  in 
form  a  testameutaty  disposition  of  lunpcrty. 
If  it  was  a  will,  certain  legal  oonseqnences 
would  follow.  It  it  was  not  a  wlU,  certahi 
other  i^l  oonsequcHices  would  follow."  In 
re  Storey,  supra.  The  proceeding  was  not 
mentioned  in  the  Code,  and  thoe  was  no  spe- 
cific requirement  of  the  statute  as  to  liow  it 
slionld  be  tried.  In  soch  case  the  court 
should  have  been  controlled  by  the  comnum- 
law  practice.  The  Issue  was,  in  its  nature, 
devlsavit  vel  non;  and  the  contestant  was 
entitled  to  a  Jury  trial,  as  a  matter  of  right. 
It  Is  true  that  section  23  of  the  Oolondo  bUl 
of  righto  Imposes  no  restriction  upon  the  1^- 
Islatnre  In  respect  to  the  trial  ot  civil  causes 
(Huston  T.  Wodsworth,  5  Colo.  216),  and  that 
in  civil  causes  trial  by  Jury  Is  not  gharantied 
by  the  state  eonstltutloa  (CortheU  t.  Head, 
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19  Colo.  888,  85  Pac.  74).  It  Is  equally  trne. 
however,  that  wbere  tiie  constittition,  code, 
and  statute  controlUng  the  proceedings  are 
Bllent  as  to  the  mode  of  trial,  It  wUl  be  that 
in  accord  with  the  nsage  and  practice  pre- 
ralling  before  the  adoption  of  the  constitu- 
tion, code,  or  statute.  Huston  t.  Wadswortb, 
supra;  Frofl.  Jury,  S  86  et  seq.  In  case  there 
is  no  previous  usage  or  practice,  the  proceed- 
ings Including  the  mode  ot  trial  would  come 
within  the  proTlsitms  of  the  statute  declaring 
that  the  common  law  of  England,  so  far  as 
appUcauie,  shall  be  the  rule  of  decision,  and 
be  considered  as  of  full  force.  Gen.  St  8 

nils  case  may  be  viewed  In  another  I^ht, 
whldi,  however,  brings  us  to  the  same  con- 
clusion. Secticm  8506,  Gen.  St,  reads  as  fol- 
lows: "In  all  actions  wherein  the  aecutlon  or 
contents  of  any  last  will  may  be  Iwought  io 
questton,  the  record  of  the  probate  of  such  will, 
or  an  exemplified  copy  of  such  record,  shall 
be  conclusive  proof  of  the  execution  and  con- 
tents thereof, bothas  against  the  personsaum- 
moned  and  api>earlng  at  the  probate  thereof 
and  as  against  ail  other  persona:  provided, 
that  any  heir  at  law  or  otherperson  intereated 
to  contest  the  said  will,  who  was  not  summon- 
ed by  actual  Bervice  of  process  and  who  did 
not  appear  at  the  probate  of  such  will,  may  at 
any  time  within  two  years  after  the  admit- 
ting of  such  will  to  probate,  appear  and  by 
his  or  her  bill  in  equity,  In  the  district  court 
of  the  county  wherein  such  wlU  was  admit- 
ted to  probate,  or  of  the  county  to  which  auch 
county  is  attached  for  judicial  purposes,  c<hi- 
test  the  validity  of  such  will;  and  thereupon 
an  Issue  at  law  shall  be  directed,  whether  the 
writing  In  question  be  the  last  will  of  the 
testator  or  testatrix  or  not,  which  issue  shall 
be  tried  by  a  jury  according  to  the  practice 
in  courts  of  chancery  In  similar  cases;  but  If 
no  auch  person  shall  appear  within  the  time 
aforesaid,  the  probate,  as  aforesaid,  shall  be 
forever  binding  and  conclusive  on  all  the  par- 
ties concerned  saving  to  infanta,  femmea  cov- 
ert, persons  absent  from  the  state,  or  non 
compos  mentis,  the  like  period  after  the  re- 
moval of  their  respective  disabilities;  and  In 
all  auch  trials  Jury,  as  aforesaid,  the  re- 
corded testimony  of  the  witnesses  examined 
at  the  probate  of  such  will  may  be  used  as 
evidence,  and  have  aucb  weight  as  the  Jury 
BhaU  think  it  may  deserve."  By  this.  It  will 
be  seen,  an  heir  at  law,  or  other  person  In- 
terested to  contest  a  will,  who  waa  not  sum- 
moned by  actual  service  ot  process,  and  who 
did  not  appear  at  the  probate  of  the  will,  may 
proceed,  within  a  cei-taln  time,  by  a  bill  In 
equity  In  the  district  court,  to  contest  the  va- 
lidity of  the  will;  and  it  is  specially  provid- 
ed, following  the  old  practice,  that  an  issue  at 
law,  devisavit  vel  non.  shall  be  directed,  and 
tried  by  a  Jury.  This  Is  the  same  and  the 
sole  Issue  to  be  decided  in  the  proceedings  on 
appeal  from  the  county  court  on  the  probate 
of  a  will.  This  proceeding  not  being  an  ac- 
tion at  law  or  in  equity,  as  we  have  held,  of 
itsdf,  and  not  being  subject  to  the  provisions 


of  Code,  I  173,  as  to  mode  of  trial.  It  would 
seon  that  the  proTiatens  of  section  3508,  Gen. 
St,  should  control.  A  proceeding  under  that 
statute  would  be  the  only  one  which  could 
have  been  originally  brought  In  the  district 
court  involving  the  same  questions,  the  same 
Issues,  and  the  same  relief  as  In  the  case  on 
appeal.  The  very  fact  of  the  enactment  of 
thia  section,  declaring  the  issue  to  be  one  at 
law,  and  making  its  submission  to  a  Jury 
mandatory,  ev^  though  the  suit  be  in  equi- 
ty, is  strong  evidence  of  the  legislative  Intent 
to  adbm  to  the  old  rule  and  practice,  requir- 
ing this  important  and  vital  Issue  of  fact  to 
be  passed  upon  by  a  Jury  in  all  proceedings 
Instituted  or  had  in  the  nature  of  a  suit  to 
contest  the  validity  of  a  will,  where  the  court 
bad  Jurisdiction  to  determine. 

We  are  confirmed  in  the  correctness  of  our 
views  by  the  fact  that  the  Colorado  statutes 
in  reference  to  wills,  administration  of  es- 
tates, etc.,  were.  In  the  main,  taken  from 
those  of  lUinols,  and,  so  far  as  they  bear  upon 
the  questions  material  to  this  Inquiry,  are 
now  substantially  the  same  as  they  hare  ex- 
isted in  that  state  since  1845.  A  very  thor- 
ough examination  of  Its  Judicial  reports 
shows  that  the  uniform  practice  of  the  courts 
In  that  Jurisdiction  has  been  In  accord  with 
tlie  views  which  we  tiave  expressed.  Hill, 
Prob.  p.  42;  North,  Prob.  Prac.  p.  T9;  Dickie  v. 
Carter,  42  111.  377;  Crowley  v.  Crowley,  80  Ul. 
469;  In  re  Nohle,  1^4  111.  260, 16  N.  B.  SSO.  It 
Is  true  that  no  case  is  cited  In  which  the  pohit 
has  been  directly  raised  and  passed  upon,  but 
the  fact  that  the  universal  practice  In  the  courts 
of  that  state  lias  been  In  accord  wltti  our  hold- 
ing and  has  never  been  questioned,  Is  enti- 
tled to  some  weight  Mr.  North  says,  "It  Is  the 
practice  to  try  appeals  in  these  cases  by  Jury." 
North,  Prob.  Prac.  p.  79.  The  learned  Judge  of 
the  trial  court  acted  upon  the  erroneous  theory 
that  the  proceeding  was  one  in  equity,  and 
that  In  accordance  with  equitable  procedure, 
the  right  to  have  any  Issue  submitted  to  a 
jtuy  was  discretionary  with  the  court  On 
the  contrary,  it  was  a  de  novo  trial  on  an 
appeal  from  a  decision  of  the  probate  court 
in  a  special  proceeding,  In  Its  nature  ex  parte, 
which  did  not  partake  of  the  character  of  a 
trial  or  proceeding  inter  partes  until  It  reach- 
ed the  district  court.  In  re  Storey,  supra. 
Equity  had  no  Jurisdiction  whatever,  unless  a 
suit  had  been  Instituted  in  accordance  with 
the  terms  of  section  3508,  Gen.  St  It  was 
therefore  analogous,  at  least,  to  a  proceeding 
at  law;  and  the  procedure  In  such  cases,  so 
far  as  applicable,  and  so  far  as  not  otherwise 
directed  by  statute,  should  have  been  follow- 
ed. If  a  right  to  a  trial  of  the  Issues  by  a 
Jury  exists,— -and  we  have  held  that  it  does,— 
then.  If  demanded  In  apt  time,  or  not  waived, 
the  right  should  be  accorded.  The  verdict 
of  a  Jury  should  be  had,  and,  when  rendered, 
should  be  treated  In  the  same  manner,  and 
held  to  be  of  the  same  force  and  effect  ^  in 
an  action  at  law.  Such  Is  the  rule  In  refer- 
ence to  verdicts  in  actions  to  contest  wills 
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Instituted  by  bill  m  equity  under  the  statute, 
and  we  can  see  no  reason  why  a  verdict  In  a 
proceeding  of  this  character  should  stand 
upon  any  different  footing.  Meeter  v.  Meek- 
er, 75  111.  261:  Rutherford  t.  Morris,  77  HI. 
397.  Even  if  the  trial  judge  had  been  correct 
In  his  theoiy  an  to  the  character  and  nature 
of  the  proceeding,  and  the  submission  to  a 
jury  of  the  Issues  of  fact  Involved  had  been 
discretionary  with  him,  a  refusal  to  have  done 
BO  would  not  have  been  In  the  exercise  of  a 
sound  discretion.  The  determination  of  the 
facts  In  a  case  of  this  bind,  where  presump- 
tions are  to  be  raised,  Inferences  drawn,  and 
confilctlngr  evidence  to  be  weighed,  Includ- 
ing a  consldwatlon  of  the  credibility  and  In- 
telligence of  witnesses.  Is  peculiarly  within 
the  province  of  a  Jury.  A  charge  of  undue 
Inflnence  Is  substantially  that  of  fraud,  and  It 
can  seldom  be  shown  by  direct  and  positive 
evidence.  While  It  is  true  that  It  must  be 
proved,  and  not  presumed,  yet  it  can  be,  and 
most  generally  is,  proven  by  evidence  of  facts 
and  circumstances  wbicb,  as  to  themselves, 
may  admit  of  little  dispute,  but  which  are  cal- 
culated to  establish  It,  and  from  which  It 
may  reasonably  and  naturally  be  Inferred. 
It  Is  this  class  of  cases  tMt  It  is  the  policy 
of  the  law  to  commit  to  the  decision  of  a 
Jury,  whether  It  be  In  a  proceeding  at  law  or 
In  equity.  "A  Jury,  composed  of  the  average 
men  of  a  community,  sit  together,  consult, 
apidy  their  separate  experiences  of  life  to  the 
facts  proven,  and  draw  a  unanimous  contu- 
sion. This  average  Judgment  thus  given,  it 
Is  the  great  effort  of  the  law  to  obtain.  It 
Is  assumed  that  twelve  men  know  mate  of  the 
common  affairs  of  life  than  does  one  man; 
that  th^  can  draw  wiser  and  safer  conclu- 
sions from  admitted  facts  thus  occurring  than 
can  a  single  Judge."  Kallroad  Co.  v.  Stout, 
17  Wall.  857.  The  case  of  Cummins  v.  Cum- 
mins (cited  from  the  sui>erlor  court  of  Dela- 
ware) 31  Ati.  SIO,  and  strongly  relied  upon  by 
counsel  for  the  proponents,  Is  not  in  point. 
Th&t  was  an  appeal  to  the  superior  court 
from  the  reglst^s  court,  which  corresponded. 
In  Its  jurisdiction  of  probate  matters,  to  our 
probate  or  county  court.  The  procedure  was 
specified  by  statutes,  and  these  were  entire^ 
ly  different  from  those  in  this  state.  The 
register  himself  had  the  power,  in  his  discre- 
tion, to  submit  any  question  of  fact  to  a 
Jury.  Upon  appeal,  Uie  trial  was  not  de 
novo.  The  superior  court  was  restricted 
solely  to  a  trial  upon  the  record  and  evi- 
dence as  sent  up  from  the  register.  There 
was  vlrtualb'^  nothing  for  a  Jury  to  try. 
The  practice  being  thus  fixed  by  statute,  the 
court  very  property  said,  "This  case  does 
not,  however,  depend  upon  the  practice  and 
proceedings  In  England,  but  upon  the  consti- 
tution and  statutes  of  this  state,  and  the 
decisions  and  practice  therennder." 

It  must  be  confessed  that  the  question 
presented,  being  entirely  new,  and  not  being 


expressly  covered  by  statute,  Is  one  of  some 
difficulty.  We  are  further  eonvlnced,  how- 
ever,  that  our  conclusion  Is  In  accordance 
with  law,  by  the  fnct  that  It  Is  surely  in 
accord  with  right  and  Justice,  and  with  the 
spirit  of  our  laws,  and  that  It  makes  con- 
sistent law  and  procedure  which  otherwise 
would  be  Inconsistent.  It  was  said  by  the 
supreme  court  of  the  United  States  fn  the 
Case  of  Broderlck's  Will,  21  Wall.  609, 
"The  public  Interest  requires  that  the  e8> 
tates  of  deceased  persons,  being  deprived  of 
a  master,  and  subject  to  all  manner  of 
claims,  should  at  ouce  devolve  on  a  new 
and  competent  ownership."  It  Is  with  this 
view  that  our  statute  provides  for  a  sum* 
mary  probate  of  a  will  in  the  first  instance, 
and  a  notification  to  the  heirs  to  be  present 
It  would  l>e  manifestly  unjust,  and  strange 
Indeed,  If  the  vigilant  and  attentive  heir,  by 
responding  to  this  mandate  of  the  court,  and 
l>elng  personally  present  at  this  preliminary 
hearing,  should  forfeit  his  most  Important 
right.  In  the  event  he  saw  fit  to  contest.  We 
say,  advisedly,  "most  bnpM^t  right,"  be- 
cause, from  time  immemorial,  when  the  va- 
lidity of  a  will  Is  assailed  on  the  ground,  as 
In  this  Instance,  of  undue  Infiuence,  depend- 
ent wholly  upon  matters  of  fact,  the  disputed 
question  was  submitted  to  a  jury.  To  bold 
that  the  vigilant  heir  should  suffer  the  forfeit- 
ure of  this  privilege,  while  his  negligent  broth- 
er, who  ignores  the  notice  of  the  probate 
court,  may  come  in  at  any  time  within  two 
years,  and  avail  himself  of  tiie  foil  benefit 
of  It,  la  contrary  to  Justice,  reason,  and,  in 
onr  (pinion,  to  law. 

The  conclusion  at  whldi  we  have  arrived— 
that  It  was  renrenrible  error  In  the  court  to  re- 
fuse, upon  demand  of  contestant,  the  submis- 
sion of  the  Issues  of  tact  to  a  Jury,  and  have 
a  verdict  tha«on— will  necessitate  a  new  trial. 
At  this  there  may,  and  probably  will,  be  much 
new  and  different  evidence  produced.  We 
therefore  deem  It  inadvisable  to  express  any 
opinion  as  to  the  weight  of  the  evidence  pre- 
served in  the  bUI  of  exceptions.  As  to  the 
character  of  the  evidence  admissible,  we  will 
only  say,  genwally,  that  in  proceedings  of 
this  nature  the  issues  Involved  cover  a  wide 
field  of  Investigation;  and,  being  of  a  kind 
seldom  susceptible  of  direct  and  positive 
proof,  the  court  should  be  liberal  In  admit- 
ting evidence  of  all  circumstances,  even 
though  slight,  which  might  teud,  in  conjunc- 
tion with  other  circumstances,  to  throw  light 
upon  the  relation  of  the  parties,  and  upon 
tlie  disputed  question  of  undue  Influence. 
This  much  we  feel  Impelled  to  say  In  aid  of  the 
court  before  which  the  new  trial  will  be  had, 
and  in  furtherance  of  a  speedy  settlement  of 
Important  litigation.  In  the  Interests  of  all  con- 
cerned. The  Judgment  Is  reversed,  and  the 
cause  remanded  for  a  new  trial  In  accordance 
with  the  views  expi-essed  In  this  opinion. 
Beversed. 
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WEBB  fit  aL  t.  MABES. 
<Court  of  Appeals  of  Colorado.   Dec.  13,  1897.) 
IiiABiLiTT  OF  Agent— Sale  in  Fraud  at  Pbimoi- 

PAL— BUKDKS  OF  FkDOF — APPEAL— BB- 

VIEW— Harmless  Eukob. 

1.  A  party,  while  acting  aa  agent,  who  induces 
his  principal,  by  false  statementB  aa  to  valne,  to 
sell  and  convey  land  to  a  third  party,  niiom  the 
principal  afterwards  discovers  to  be  the  agent's 
mother-in-lftw  and  a  member  of  his  family  (n"ho 
in  fact  held  the  title  in  trust  for  him),  for  a 
sum  much  less  thau  it»  true  valne,  is  guilty  of 
actual  fraud,  whicii  vitiates  the  whole  transac- 
tion. 

2.  When  agency  is  established,  and  the  interest 
of  the  agent  in  a  purchase  from  his  principal  is 
^own,  or  facts  or  drcumstances  proven  soc^ 

as  to  create  the  legjil  inference  that  he  is  inter- 
ested, the  btirdL^ii  of  proving  fraud  is  removed 
from  the  party  alleging  it,  and  it  rests  on  the 
agent  to  show  affirmatively  that  he  acted  iu  good 
faith,  fairly  and  honestly. 

3.  The  appellate  court  will  not  review  the 
findings  of  the  trial  court  where  there  is  a  con- 
flict in  the  evidence,  except  when  the  findings  and 
judgment  are  manifestly  against  the  weight  of 
the  evidence. 

4.  Error  cannot  be  predicated  upon  tiie  ad- 
mission of  testimony  which,  even  if  inadmissible, 
was  largely  immaterial,  and  did  not  prejudice  the 
defendants,  and  would  not  have  affected  the 
findings  even  if  it  had  been  wholly  rejected. 

5.  Error  cannot  be  predicated  upon  the  refusal 
of  the  court  to  permit  a  witness  to  answer  ques- 
tions whl<^  were  imraaterlal.  and  sought  to 
bring  out  testimony  which  had  no  bearing  ou  the 
issue. 

6.  When  trial  is  had  to  the  court  without  a 
jut7,  even  If  improper  testimony  is  admitted, 
there  being  sufBcient  competent  evidence  to  anp- 
.port  tbe  decree,  it  is  not  reversible  error. 

Appeal  from  dlstrtct  court,  Arapahoe  coun- 
ty. 

Proceeding  in  equity  by  Jennie  B.  Marks 
against  Isaac  B.  Webb  and  A.  E.  Rogers. 
From  a  decree  for  plaintlCF,  defendants  ap- 
peal. Atfli'med. 

N.  Q.  TanQuary  and  Graham  &  Fleming, 
for  appellants.  Wllltam  T.  Rogers,  for  ap- 
pellee. 

WILSON,  J.  This  was  a  proceeding  In 
equity  to  rescind  a  sale  of  real  estate  and 
cancel  a  deed.  The  complaint  alleges  that 
plaintiff,  a  widow,  was  the  owner  of  a  tract 
of  land  situated  in  Arapahoe  county;  that, 
being  desirous  of  selling  It,  she  employed 
the  defendant  Webb  as  her  agent  therein, 
and  listed  the  proi»erty  with  him;  that  plain- 
tiff was  unacquainted  with  the  value  of  the 
land,  and  was  induced  by  the  statements  of 
said  defendant  to  believe  that  It  was  not 
worth  more  than  the  sum  of  $800,  whereas 
In  truth  the  value  was  a  far  greater  sum; 
that  relying  upon  such  represeufntlons  as  to 
value,  and  upon  the  statement  of  said  de- 
fendant that  he  bad  secured  a  purchaser 
therefor,  she  was  prevailed  upon  to  execute 
a  deed  conveying  the  laud  to  defendant  Rog- 
ers, the  actual  consideration  therefor  being 
$800,  although  that  expressed  in  the  deed 
was  ?2.000;  that,  within  a  few  days  thereaft- 
er, she  discovered  tliat  defendant  Rogers  was 
the  mother-in-law  of  defendant  Webb,  and  a 


member  of  his  household,  and  that  In  fact  the 
purchase  bad  been  made  for  the  use  and 
benefit  of  defendant  Webb;  that  defendant 
Rogers  held  the  legal  title  for  him,  and  that 
plaintiff  had  been  grossly  deceived  as  to  the 
value  of  the  land;  that  thereupon  she  de- 
manded the  reconveyance  of  the  property  to 
herself,  offering  to  repay  the  amount  of  mon- 
ey paid  to  her,  and  return  the  note  and  deed 
of  trust  given  for  the  deferred  payment  This 
being  refused,  she  Instituted  this  suit,  inaytng 
a  decree  that  the  deed  be  delivered  up  and 
canceled,  and  that  defendant  Rogers  be  re- 
quired to  reeonvey  said  premises  to  her.  Up- 
on hearing  to  the  court,  a  decree  \ras  render- 
ed In  behalf  of  plaintiff  as  prayed  for,  and 
the  defendants  appealed. 

The  propositions  of  law  Involved  in  and  ap- 
plicable to  this  cause  are  well  settled,  and  in 
fact  are  not  seriously  In  contest  between  the 
parties.  The  rights,  duties,  liabllltieB,  and 
disabilities  of  agents  have  been  so  plainly  laid 
down  and  firmly  established  by  a  long  line  of 
uniform  decisions  from  every  court  of  appel- 
late jurisdiction  la  the  United  States  tliat  tbe 
law  In  refereuce  thereto  has  become  elemen- 
tary, and  no  citation  of  authorities  is  neces- 
sary. If  the  allegations  In  the  complaint 
were  true,  then  the  acts  of  defendant  Webb 
constitued  a  fraud,  constructively  at  least,  hi 
whatever  aspect  they  may  be  viewed,  and  the 
plaintiff  had  a  right,  at  her  election,  to  re- 
scind the  sale.  And  this  would  be  true  even 
though  It  was  not  shown  that  she  had  suffer- 
ed actual  injury-.  It  the  averment  as  to 
misrepresentations  of  value  was  stistalned, 
then  there  was  actual  fraud  and  resulting 
injury,  which  vitiated  the  whole  transaction. 

Defendants  raise  some  question  as  to  the 
burden  of  proof,  affirming  tbe  elementary 
principle  that,  where  fraud  Is  alleged,  the 
burden  Is  on  the  party  ailing  it  to  prove 
It  by  a  fair  preponderance  of  the  evidence. 
This  Is  true  ordinarily,  but  In  a  case  like 
that  at  t)ar,  when  the  agency  Is  established, 
and  the  Interest  of  the  agent  In  the  purchase 
shown,  or  facts  and  circumstances  proven 
such  as  to  create  the  legal  inference  that  ht: 
was  interested,  the  burden  is  on  the  agent 
to  show  affirmatively  that  he  acted  In  good 
faith,  fairly  and  honestly.  Rubldoex  v. 
rnrke,  48  Cal.  215;  Alwood  v.  Mansfield,  59 
III.  497.  In  this  case  tbe  testimony  on  be- 
half of  plaintiff  as  to  the  employment  of  de- 
fendant Webb  as  her  agent,  his  action  In  that 
caiHicIty,  his  representations  as  to  value,  the 
circumstances  attending  the  execution  of  the 
deed,  and  the  conveyance  of  the  legal  title 
to  a  member  of  his  household  without  dis- 
closing to  the  grantor  his  relationship  to  the 
grantee,  and  his  action  as  agent  for  the  gran- 
tee, as  well  as  for  the  grantor,  were  sufficient 
to  impose  upon  him  this  burden  of  proof. 

It  is  conceded  that  the  contndUng  matters 
Involved  in  this  controversy  are  those  of 
fact  This  being  trae,  the  case  comes  with- 
in the  rule  that  this  court  will  not  review  the 
findings  of  the  trial  court  where  there  Is  cou- 
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flict  In  tbe  evidence,  except  when  tbe  flod- 
Ings  and  Judgment  are  nianUeBtly  against 
the  weight  of  the  evidence.  The  exception 
does  not  exist  In  thia  Instance.  There  was 
ample  evidence  to  sustain  the  findings  and 
tbe  decree,  and  they  will  not  be  disturbed 
on  this  account. 

Defendants  predicate  error  in  several  In- 
stances upon  the  refusal  of  the  court  to  per- 
mit witnesses  to  answer  certain  questions, 
and  up<Hi  Its  allowance  of  answers  to  otber 
questions  over  the  objections  of  defendants. 
An  examination  of  the  record  shows  that 
these  (Ejections  are  without  weight.  The 
testlmoiQr  admitted  over  objection*  even  If  In- 
admlsslUe,  did  not  prejudice  the  defendants. 
It  was  largely  Immaterial,  and  would  not 
bave  affected  the  flndlnga  even  If  It  had  been 
wholly  rejected.  Error  Is  assigned  In  two 
Instances  on  the  refusal  of  the  court  to  i>er- 
mlt  a  witness  of  plaintiff  to  answer  two  In- 
terrogatories iffi^xHinded  by  defendants  on 
croHS-examlnation.  The  court  did  not  err. 
The  questions  were  Immaterial,  and  sotight 
to  bring  out  testimony  which  had  no  bear- 
ing upon  the  Issne.  Wliere  trial  Is  had  to 
the  court,  even  If  Improper  testimony  Is  ad- 
mitted, there  being  snfflcient  compt^tent  evi- 
dence to  support  the  decree.  It  would  not  be 
rererslble  error,  as  In  a  trial  hy  Jury,  The 
judge  who  hears  the  testimony  Is  the  same 
who  passes  upon  Its  admlsslbUity.  and  It  la 
presumed  that,  in  arriving  at  hU  findtugs.  he 
discards  and  disregards  all  evidence  which 
Is  not  admissible,  and  bases  his  findings  and 
decree  solely  upon  that  which  is  prDi>er  tes- 
timony. Being  unable  to  discover  any  er- 
ror of  the  trial  court,  the  decree  wlU  be  af- 
firmed. Affirmed. 


BITTEB  V.  MOTIAT  LTTMBER  &  INVEST- 
MENT (X>.  et  all 
(Court  of  Appeals  of  Colorado.    Xov.  8,  1897.) 
Mechaxigs'  LibV9— Prior  Ivcumbhasce— Rbmov- 

AI.  or  lHPK(>VRMRNT»~EQL:|TABLa  OW5ER 
— ApPSAb  AND  ErBOK. 

1.  Where  there  ia  no  bill  of  exceptions,  the 
«)Urt  nf  appenls  is  restricti'd  to  the  record  prop- 
iT,  and  can  ascertaiD  such  facta  only  as  are  con- 
tained in  the  undisputed  allcKatlons  of  tbe  plead- 

i  Where  the  certificate  of  the  clerk  of  the  trial 
H'urt  ia  to  the  effect  that  the  transcript  is  n  true, 
perfect,  and  complete  copy  only  of  certiiin  plcad- 
iBRS,  motiocB,  and  record  entries,  the  trandcript 
does  not  ahow  itaelf  to  be  a  complete  record. 

3.  If,  from  a  failnrc  to  present  a  full  record, 
nr  a  bill  of  exceptions,  the  roort  of  anpoal!*  is 
reqiilrpd  io  retiort  to  [WRnmptinnn.  it  will  indulge 
In  those  which  sustain  the  trial  conrt. 

4.  An  objection  that  no  order  was  made  iu 
tlie  trial  court  autbnrizinft  an  aniended  complnint 
to  l)e  filed,  or  requiring  the  defendant  to  plead 
thereto,  cannot  be  considered  when  the  record  re- 
turned to  tbe  court  of  amteals  does  not  purport 
to  be  compete. 

5.  N\Tiere  a  mechanic's  lien  statement  as  filed 
RhnwH  that  the  material  ftirnisbpil  and  labor  per- 
fon»fl  is  of  the  value  of  $290,  and  says  that  the 
balance  "due  ani  to  become  due"  the  claimant 


1  Rehearing  denied  December  20,  1807. 


is  $290.  the  words  "due  and  to  become  dne"  may 
be  treated  as  surplusage,  as  the  fact  that  credit 
bad  been  extended  would  not  deprive  creditor 
of  his  right  to  secure  himself  by  initiating  a  lien. 

A.  A  mechanic's  lien  claimant  can  only  be 
diarged  with  knowledge  of  tbe  ownership  of  prop- 
erty as  apparent  upon  tbe  public  records,  and  a 
statement  tliat  charges  the  facts  concerning 
the  title  as  they  there  appear  is  not  avoided  by 
the  subsequent  filing  of  a  complaint  which  de- 
scribes the  title  as  it  actually  exists. 

7.  Tbe  requirement  of  the  statute  that  a  But>- 
ccmtractor,  on  flling  a  lien  statement,  shall  give 
the  name  of  the  contractor  to  whom  he  furnished 
value,  is  for  the  benefit  of  tbe  owner  only,  and  a 
statement  that  one  claims  as  a  subcontractor 
through  a  contractor  who  is  in  reality  the  agent 
of  Itie  owner,  cannot  mislead  tiie  owner. 

8.  The  mechanic's  lien  law  of  1893  expressly 
provides  that  it  shall  not  affect  "any  existing 
right.  eith»-  as  to  remedy  or  otberwise";  hence 
a  right  to  a  lien  which  accrued  before  the  law  of 
1898  took  effect  wa  not  determined  hj  tlie  suit 
Dot  beiuR  begun  within  the  time  limited  by  ti^ 
law  of  1893. 

9.  The  fact  that  a  prior  mortgagee  was  not 
made  a  party  to  a  suit  to  enforce  a  mechanic's 
lien,  and  did  not  enter  his  appearance  until  after 
tbe  time  limited  by  the  lien  law  for  the  com- 
mencement  of  suit,  is  no  reason  why  his  rights 
shonkl  not  be  adjudicated. 

10.  The  owner  of  property  upon  which  a  me- 
chanic's lien  is  declared  la  not  prejudiced  by  an 
adjudication  at  the  rights  of  a  prior  mortgagee 
thereof. 

11.  A  lien  statement  alleged  that  one  was  an 
owner  who  was  in  reality  only  the  holder  of  the 

legal  title  as  a  mortgagee,  and  claimed  a  hen  as 
the  subcontractor  nf  a  contractor  who  was  in 
reality  the  agent  of  the  equitable  owner.  Held, 
that  ft  copy  of  rbe  lien  statement  was  not  requir- 
ed to  lje  served  urKHi  the  mortgagee  as  the  lien 
holder  was  in  reality  a  contractor  under  the  eq- 
uitable owner's  agent. 

12.  Where  there  ia  no  bill  of  exceptions  and  no 
answer,  a  finding  "that  the  facts  set  forth  in  the 
complaint  are  true"  is  sufficient  to  support  a  de- 
cree if  the  complaint  ia  sufficient,  as  the  specific 
findings  of  fact  will  be  presumed  to  have  heen 
waived, 

13.  A  decree  which  gives  tbe  plaintiff  a  mechan- 
ic's lien  npnn  the  building  separate  from  the  lot 
upon  which  it  is  situate,  and  din^cts  the  sale  of 
the  building,  and  gives  the  purchaser  power  to 
remo^-e  it.  gives  a  right  granted  by  the  statute  to 
be  exerciawl  in  ca.<!e  it  be  found  that  some  one  else 
has  a  prior  lien  on  the  lot.  and  is  not  proclndt^^ 
by  the  fact  that  the  plaintiff  filetl  n  statement 
claiming  a  lien  on  both  lot  and  building. 

Error  to  Arapahoe  county  court. 

Action  to  enforce  a  mechanic's  lien  by  the 
Mouat  Lumi>er  &  Investment  Cooipauy 
against  Louisa  M.  Bitter  and  others.  A  de- 
cree for  plaintiff  was  entered,  and  the  de- 
fendant Louisa  M.  Bitter  brings  error.  Af- 
firmed. 

Henry  B.  O'Reilly,  for  plaintiff  In  error. 
Doud  &  FV>wler,  for  defendant  In  enae. 

WILSON,  3.  This  was  an  action  to  en- 
force a  mechanic's  Hen.  There  being  no  bill 
of  exceptions,  we  are  restricted  In  our  ex- 
amination of  the  case  to  the  record  proper. 
For  this  reason  we  can  ascertain  such  facts 
only  as  are  contained  In  the  undisputed  alle- 
gations of  the  pleadings.  The  blstoiy  of  the 
case  presents  some  very  nnnsual  and  Irregu- 
lar features.  It  Is  undisputed  that  the 
■Mount  LumlTer  &  Investment  Company, 
which  was  plaintiff  In  the  suit,  fumlahed 
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mfttwlal  for  the  erection  <>t  a  dwelling  taons* 
qpon  a  certain  lot  ot  ground  sitnate  In  Ar- 
lington Park  addition.  In  Arapahoe  county, 
Colo.,  and  that  It  was  furnished  at  the  in- 
stance of  defendant  John  J.  Bitter,  whom 
plaintiff  at  the  time  bellCTed  to  be  the  con- 
tractor for  the  erection  of  said  building; 
that  on  July  6,  1893,  plaintiff  made  and  filed 
In  the  proper  office  a  statement  claiming  a 
lien  on  the  real  estate  and  building  for  the 
amount  of  its  bill  for  material  so  furnished. 
In  this  statement  It  was  alleged  that  the  own- 
er of  the  property  was  defendant  Frederick 
SmithllD*  and  defendant  John  J.  Bitter  was 
■amed  as  the  contractor.  The  lien  was 
claimed  as  a  enbcontractor.  January  4, 
plaintiff  Instituted  suit  to  enforce  its  lien, 
making  aa  parties  defendant  John  J.  Bitter, 
Bin.  3.  J.  Bitter,  Frederick  Smithlin,  B.  B. 
Byron,  John  A.  Thompson,  N.  P.  Helberg, 
Nels  Johnson,  and  Olaf  Johnson.  Mrs.  J.  J. 
Bitter  was  named  aa  a  defendant,  for  the 
reason,  as  alleged  by  the  complaint,  and  no- 
where denied,  that  at  the  time  when  the  lien 
statement  was  filed  the  record  title  to  the 
lot  was  in  defendant  Smithlin.  but  that  In 
reality  he  was  not,  and  Mrs.  Bitter  was,  the 
owner,  the  lot  having  been  conveyed  to 
Smithlin  by  her  as  security  for  a  loan,  which, 
having  been  paid,  the  property  had  been  re- 
conveyed  by  him  to  Mrs.  Bitter  before  the 
Institution  of  the  suit  Byron  was  made  a 
defendant  because  It  was  alleged  that  he 
held  a  deed  of  trust  upon  the  proper^.  De- 
fendants Helheig  and  the  two  Johnsons 
were  made  parties  because  it  was  alleged 
upon  Information  and  belief  that  they  were 
also  lien  claimants.  No  reference  Is  made 
to  John  A.  Thompson  In  the  body  of  the 
complaint,  and  we  are  therefore  not  advised 
aa  to  why  he  was  made  a  party.  The  pray- 
er of  the  complaint  was  for  a  personal  judg- 
ment against  John  J.  Bitter,  and  that  the 
plaintiff  be  decreed  to  have  a  Hen  upon  the 
real  estate  and  the  house  thereon  situate; 
or,  in  the  event  that  the  trust  deed  of  By- 
ron should  be  found  to  be  a  prior  Hen,  that 
then  plaintiff's  lien  be  held  to  be  prior  to 
the  trust  deed  upon  the  dwelling  house,  and 
that  It  be  sold  to  satisfy  the  lien,  and  the 
purchaser  should  have  an  order  to  remove 
the  Improvements  so  purchased  by  him. 
Service  of  process  seems  to  have  been  had 
upon  the  two  Bitters  and  upon  Helberg 
only.  On  February  I9th  following,  J.  J. 
Bitter  appeared,  and  filed  a  demurrer  to  the 
complaint.  On  June  IGth  following,  this  de- 
murrer was  withdrawn,  and  leave  given  this 
defendant  to  answer.  On  November  15th 
following,  defendant  J.  J.  Bitter  having 
failed  to  answer,  Judgment  was  rendered 
against  him  for  the  amount  of  the  piaintifTs 
daim.  This  completes  the  history  of  the 
case  so  far  as  J.  J.  Bitter  Is  concerned,  he 
not  having  subsequently  appeared.  On  Feb- 
ruary 19,  1894,— the  same  day  on  which  J.  J. 
Bitter  filed  his  demurrer  to  the  compljiint, 
— Mrs.  J.  J.  Bitter  filed  an  answer.   In  this 


she  denied  that  she  or  defendant  Smithlin 
ever  at  any  time  entered  into  a  contract 
with  defendant  J.  J.  Bitter  for  the  ereetltn 
of  the  building  in  question,  and  that  she  or 
Smithlin  owed  J.  J.  Bitter  any  sum  upon 
such  or  any  contract  She  also  denied  that 
plaintiET's  Uen  was  prior  in  point  of  time  to 
defendant  Byron's  trust  deed,  and  allseed 
that  she  was  still  Indebted  to  Byron  In  the 
sum  of  about  ^2,000  on  the  loan  secured  by 
the  trust  deed.  On  Febmary  7,  18&4,  de- 
fendant Helberg  filed  a  cross  complaint,  in 
which  he  alleged  that  be,  as  the  assignee  of 
Thomas  D.  Hickey  and  W.  Homer  Childers 
claimed  a  lien  on  the  boose  and  lot  whereon 
it  was  situate  for  the  sum  due  them  under 
contract  with  J.  J.  Bitter  as  contractor  for 
work  and  materials  furnished.  On  January 
SO,  1895,  W.  W.  Dale,  as  trustes  in  the  By- 
ron deed  of  trust  entered  his  appearance. 
On  February  7,  1896,  all  parties  to  the  salt 
who  bad  appeared  being  present  by  their 
counsel,  the  trial  of  the  cause  was  com- 
menced, and,  after  a  partial  bearing  of  the 
evidence,  the  **further  trial"  was  continued 
to  the  next  day.  On  the  following  day,  <m 
the  motion  of  W.  W.  Dale,  It  was  ordered 
that  the  record  be  amended  to  read  that  be 
entered  his  appearance  for  himself,  and  also 
for  E.  £.  Byron,  the  cestui  que  trust  On 
the  same  day,  it  was  ordered  by  tbe  court; 
upon  motion  of  plaintifE,  that  the  summons 
in  the  cause  be  filed  nunc  pro  tunc  as  of 
February  7,  1894.  The  record,  as  before 
us,  discloses  no  proceedings  as  to  the  fur- 
ther trial  of  the  cause  on  that  day.  Tbe 
next  entry  in  tbe  record  is  tbe  filing  of  an 
amended  complaint  by  plaintiff  on  Febmary 
IC,  1885.  In  this  complaint,  it  was  stated 
that  the  correct  name  of  Mrs.  Bitter  was 
Louisa  M.  Bitter,  and  It  was  alleged  that 
in  reality  Mrs.  Bitter  was  not  only  tbe  own- 
er, but  that  she  herself  caused  said  building 
to  be  erected;  that  her  husband.  J.  J.  Bitter, 
was  In  truth  and  In  fact  acting  as  her  agent 
in  the  purchase  of  the  material  from  plain- 
tiff; that  be  did  not  disclose  his  agency  to 
plaintiff  at  the  time  of  said  purchase,  and 
that  plaintiff  did  not  have  knowledge  of 
such  fact  until  during  the  trial  of  the  catise 
on  tbe  8tb  day  of  February,  1896,  preceding. 
In  other  respects  the  amended  complaint 
was  substantially  the  same  as  the  original 
one  in  its  averments.  The  prayer  of  the 
complaint  was  the  same  as  In  the  original 
one,  except  that  Judgment  was  also  asked 
against  Mrs.  Bitter.  On  May  2,  1890,  at  a 
term  of  the  court  succeeding  that  at  which 
the  amended  complaint  was  filed,  and  dur- 
ing which  the  trial  of  February  7th  had  com- 
menced, the  record  recites  that  "this  cause 
having  heretofore  come  on  to  be  heard  up- 
on the  amended  complaint  of  tbe  plaintiff, 
tbe  answer  of  the  defendants,  and  the  cross 
complaint  of  N.  P.  Helberg,"  etc.,  and  that 
"upon  the  trial,  the  plaintiff  being  repre- 
sented by  Doud  &  Fowler,  its  attorneys,  and 
the  defendants  John  J.  Bitter  and  Louisa  M. 
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Bitter  being  represented  their  attorney ' 
H,  B.  O'Reilly,  •  •  •  and,  tlie  court  hay- 
ing heard  the  evidence  and  the  arguments 
of  counsel,  and  being  fully  advised  in  the 
premises,"  a  final  decree  was  rendered  by 
which  plaintiff  was  adjudged  to  have  a  prior 
Hen  upon  the  building  and  ImprovementB; 
and  the  same  were  ordered  sold,  It  being 
fonnd  that  the  Byron  deed  of  trust  was  a 
first  lien  npon  the  lot  It  was  further  ad- 
judged in  this  decree  that  the  Judgment 
theretofore  rendered  against  J.  J.  Bitter  be 
set  aside,  and  held  for  naught  On  June 
1st  following,  a  motion  on  behalf  of  Mrs. 
BittCT  for  a  new  trial  waa  denied.  On  Au- 
gust 2ath  following,  and  at  a  term  of  court 
succeeding  that  In  which  Judgment  was  ren- 
dered Mra  Bitter  filed  a  motion  to  vacate 
the  decree.  On  November  0th,  at  a  succeed- 
ing term,  upon  hearing,  this  motion  was  also 
denied.  Mrs.  Bitter  thereupon  brought  the 
cause  to  this  court  upon  writ  of  error.  No 
other  defendant  complains. 

There  are  numerous  assignments  of  error, 
but  this  court  la  precluded  from  the  consid- 
eration of  many  of  them  because  no  bill  of 
ttxceptlons  Is  presented,  and  for  the  further 
reason  that  the  certificate  of  the  clerk  at- 
tached to  the  transcript  of  record  which  Is 
brought  here  does  not  show  It  to  be  a  com- 
plete transcript.  The  certificate  Is  to  the 
effect  that  the  transcript  Is  a  true,  perfect, 
and  complete  copy  only  of  certain  pleadings, 
motions,  and  teccwd  entrl«i,  being  those  des- 
ignated In  the  prieclpe  therefor  by  plaintiff 
in  error.  If,  from  a  failure  to  present  a  full 
record  or  a  bill  of  exceptions,  this  court  Is  in 
any  Instance  required  to  resort  to  presump- 
tions. It  will  In  aU  cases  Indulge  In  that  which 
sustains  the  proceediuf^  of  the  trial  court 
This  rule  Is  elementary,  and  is  universally 
sustained.  Elliott,  App,  Proc.  709,  710;  Seed 
Co.  V.  Carlton,  2  Colo,  App.  150,  28  Pac.  1(H4; 
Sears  v.  Andrews,  1  Colo.  88;  Bank  v.  El- 
wood,  16  Colo.  247,  27  Pae.  705.  Coming 
within  this  rule  Is  the  objection  that  no  order 
was  made  authorising  the  amended  complaint 
to  be  filed,  or  allowing  or  requiring  plaintiff 
In  wror  to  plead  thereto.  In  the  absence  of 
a  complete  record,  we  cannot  presume  other 
than  that  the  ameoded  complaint  was  filed 
with  the  permission  of  the  court  In  apt  time, 
and  upon  proper  application,  and  that  plain- 
tiff In  error  had  the  opportunity  to  plead 
thereto  if  she  had  so  desired.  There  are, 
however,  a  number  of  assignments  of  error 
which  are  proiierly  before  the  court  for  con- 
sideration on  the  record  as  presented.  On 
various  grounds  It  Is  insisted  that  plaintiff's 
lieu  statement  was  fatally  defective,  and 
void,  and  hence  no  lien  was  created.  Tbe 
first  of  such  alleged  defects  pointed  out  Is  In 
the  fourth  clause  of  the  lien  statement, 
which,  in  Its  entirety.  Is  as  follows:  "Fourlli, 
that  the  total  amount  of  indebtedness  for 
which  said  Hen  is  claimed  for  the  material 
furnished  and  labor  performed  is  two  hun- 
dred ninety  dollars  and  eigUty-clght  (%uta, 


that  the  aggregate  amount  of  the  cred- 
its thereon  is  nothing,  and  that  the  balance 
due  and  to  become  due  the  claimant  la 
two  hundred  ninety  dollars  and  elgbty-elght 
cents."  It  Is  Miggested  that  the  mechanic's 
lien  law  in  force  at  the  time  a  right  to  a  lien 
accrued  In  this  caw  did  not  permit  the  claim 
for  a  lien  on  account  of  work  to  be  done  or 
money  to  become  due,  and  It  Is  therefore 
urged  that  the  Insertion  In  this  statement  of 
the  words  "and  to  become  due"  renders  it 
void.  It  Is  unnecessary  to  discuss  the  ques- 
tion as  to  whether  counsel  is  correct  In  his 
contention  as  to  the  law  then  existing.  From 
the  language  used  In  this  and  the  preceding 
clause  of  the  statement  no  other  conclusi<m 
can  be  possibly  reached  than  that  the  mate- 
rial for  which  the  Uen  was  claimed  had  been 
furnished  prior  to  the  making  of  the  state- 
ment. The  language  to  that  effect  Is  clear 
and  unmistakable.  Hence  the  indebtedness 
had  accrued,  and  the  words  "to  become  due" 
should  be  treated  as  surplusage.  Even  If  the 
debt  had  not  matured  by  reason  of  credit 
having  been  extended  for  a  specific  time,  this 
would  not,  as  Is  well  known,  have  destroyed 
the  right  of  the  creditor  to  lecare  himself  1^ 
Initiating  a  lien. 

It  is  further  alleged  as  a  fatal  defect  in  the 
statement  that  It  declared  Frederick  Smitb- 
lln  to  be  the  owner  of  the  lot,  and  John  J. 
Bitter  to  be  the  contractor  for  the  building, 
whereas  it  was  stated  In  the  amended  com- 
plaint that  Mrs.  Bitter  was  the  sole  owner, 
and  also  her  own  contractor,  and  it  was  so 
found  by  the  court  as  recited  In  the  decree. 
It  was  alleged,  and  not  denied,  that  at  the 
time  the  material  was  furnished  Smlthlln 
was  the  owner  of  the  record  title.  The  state- 
ment was,  therefore,  correct,  altbongh  It  sub- 
sequently api)eared  tbat  he  held  It  only  as  se- 
curity for  a  loan  made  to  Mrs.  Bitter,  the  real 
owner,  to  whom  he  reconveyed  it  prior  to 
the  institution  of  the  suit  A  Uen  claimant 
can  only  be  charged  with  knowledge  of  the 
ownership  of  property  as  apparent  upon  the 
public  records.  He  cannot  be  required  to  go 
belilnd  that,  and  ascertain  whether  a  con- 
veyance complete  upon  its  face  Is  burdened 
with  some  secret  agreement  to  reconvey  to 
the  real  owner.  Moreover,  this  defendant, 
who  was  the  real  owner,  and  who  reaped  the 
benefit  from  tbe  material  furnished  by  plain- 
tiff, cannot  be  heard  to  complain  of  this  in  a 
court  of  equity.  Tbe  statement  was  filed 
upon  the  theory  and  supposition  that  plalu- 
tlff  was  a  subcontractor,  and  under  the  stat- 
ute then  In  force  it  was  required.  In  such 
case,  to  contain  tbe  name  of  the  contractor. 
Tht're  waa  no  such  requirement  where  the 
contractor  himself  claimed  the  lien,  and.  If 
there  had  been,  the  facts  set  forth  would 
have  necessarily  disclosed  It  Under  the 
averments  of  tlie  amended  complaint,  how- 
ever (:ind  the  comt  so  found),  the  sjile  of  ma- 
terials having  been  made  to  Mrs.  Bitter,  the 
owner,  tliroiigh  her  agent  and  attorney  in  fact, 
the  lilalntiff  was  In  reality  an  original  instead 
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of  a  Bub  oontractOT.  tn  soch  case  the  state- 
ment tbat  John  J.  Bitter  was  the  contractor 
can  be  treated  ae  If  it  had  not  been  Inserted. 
It  was  Immaterial,  the  owner  being  herself 
the  contractor  fOr  the  building.  It  could  be 
for  the  benefit  of  the  owner  only  that  a  sub- 
contractor was  compelled  to  give  the  name 
of  the  ccmtractor  to  whom  he  had  sold  mate- 
rials, or  for  whom  he  had  performed  labor. 
If  a  lien  claimant  recites  In  his  statement 
everythtng  required  by  the  statute,  we  know 
of  no  rule  nor  reason  why  he  diotdd  lose  his 
right  to  a  lien  because  he  also  stated  therein, 
or  misstated,  something  which  was  not  re- 
quired, and  was  not  material;  especially  if 
he  was  Induced  to  do  so  1^  the  conduct  of 
the  authorised  agent  of  the  owner  and  con- 
tractor In  fafling  to  disclose  his  agency.  It 
is  true  tbat  the  defendant  does  not  appear  to 
hare  personally  made  any  reyresentationK 
whatever  to  plaintiff,  either  as  to  the  owner- 
ship of  the  premises,  the  Intended  use  of  the 
material,  or  her  relation  to  the  constniction 
of  the  building;  but  she  Is  bound  In  this  re- 
gard by  the  statement  and  conduct  of  the 
agent  who  purchased  the  material  on  her  ac- 
count, and  for  her  use  and  benefit.  lOren 
though  the  agent  himself  did  not  Intend  to 
misrepresent  or  mlBiead,  a  mistake  of  the 
plaintiff  as  to  the  name  or  Identity  of  the 
contractor  would  not,  under  the  facts  of  this 
case,  have  been  material,  or  have  tended  to 
defeat  Its  lien  statement. 

Counsel  for  the  defendant  also  object  to  the 
decree  on  the  ground  that  the  snit  was  not 
commenced  within  the  time  limited  by  stat- 
ute. This  would  be  fatal,  if  tnie.  In  sup- 
port of  this  he  cites  us  to  the  fact  that  the 
Hen  statute  of  1893  went  Into  effect  two  days 
jirior  to  the  filing  of  the  lien  statement  here- 
in, and  six  months  prior  to  the  Institution  of 
the  suit,  whereas  that  act  required  suits  to 
enforce  liens  to  be  eommencetl  williln  four 
months  from  the  completion  of  the  structure. 
The  act  of  1893  expressly  provided  that  It 
should  not  affect  "any  existing  right  either 
as  to  remedy  or  otherwise."  This  la  very 
broad  and  sweeping  in  Its  terms,  and  the 
case  at  bar  clearly  comes  within  the  provi- 
sions of  this  saving  clause.  All  of  the  mate- 
rial had  been  furnished  by  plaintiff  on  and 
prior  to  May  27th.  and  the  indebtedness  had 
then  accrued.  The  right  to  a  lien  therefor 
tipon  compliance  with  the  statute  existed  and 
was  In  fnl\  force  more  than  30  days  prior  to 
the  time  when  the  new  act  went  into  effect. 
The  faetfi  are  entirely  difTcrent  from  those  In 
(Jrman  v.  Hallway  Co.,  5  Colo.  App,  49;i,  30 
Pae.  434.  In  that  the  work  was  not  com- 
pleted, no  Indebtedness  had  accrued,  and 
hence  no  right  to  a  lien  had  come  into  exist- 
ence until  long  after  the  new  act  was  In  full 
force.  Tlie  court  expressly  stated  In  Its  opin- 
ion that  It  regarded  this  as  a  "controlling 
circumstance  in  the  determination  of  the 
case."  It  was  also  said  by  the  court:  "It  Is 
quite  possible,  if  the  work  had  been  finished 
i^rlor  to  the  time  the  act  of  1893  went  Into 


Qperatlon,  and  the  right  of  action  bad  ac- 
crued thereunder,  a  different  question  would 
have  been  presented." 

The  decree  Is  attacked  because  It  sought  to 
adjudicate  the  rights  of  Byron,  the  holder  of 
the  deed  of  trust  upon  the  lot,  and  Dale,  the 
trustee,  upon  the  ground  that  they  had  not 
come  Into  court  within  the  time  limited  by 
the  lien  act.  We  presume  It  Is  Intended  to 
claim  that  they  should  have  come  in  within 
six  months  from  the  filing  of  the  lien  state- 
ment. We  know  of  no  statute  which  re- 
quires the  holder  of  a  mortgage  or  deed  of 
trust  to  come  into  a  proceeding  of  this  kind 
at  any  time,  unless  brought  in  as  a  party  In 
order  to  maintain  his  lien.  If  the  mechanic's 
lien  claimant  fails  to  make  him  a  party,  he 
does  so  at  his  peril.  The  lien  of  a  mortgage 
or  deed  of  trust  cannot  be  affected  by  the 
failure  of  the  holder  to  assert  his  rights  with- 
in the  time  llmltod  to  a  mechanic's  lien  claim- 
ant to  Institute  his  suit  for  enforcement  of  his 
lien.  In  any  event,  this  defendant  is  not 
prejudiced  by  such  error.  If  error  It  was;  and 
neither  Is  Byron  himself,  because  his  deed 
of  trust  was  adjudged  to  be  a  lien  superior 
to  that  of  plaintiff. 

It  is  contended  that  the  complaint  did  not 
allece  servk-e  of  (■oi>y  of  the  lien  statement 
uiKm  the  owner,  and  that,  this  being  jurisdie- 
tional,  the  complaint  does  not  support  the  de- 
cree. Only  a  sulicontractor  was  required  to 
serve  tliis  copy  of  notice.  The  decree  found 
that  plaintiff  was  a  contractor,  and  therefore 
no  service  of  copy  of  lien  statement  was  nec- 
essary. No  service  of  copy  upon  Smlthlln 
was  necessary,  as  in  reality  he  was  not  tlie 
real  owner,  but  held  the  title  only  as  mort- 
gagee. 

It  Is  further  urged  that  the  findings  of  the 
court  were  not  sufficient  to  support  the  de- 
cree. As  appears  from  the  record,  there  was 
a  general  finding  that  "the  facts  set  fortn  In 
the  amended  complaint  are  true."  There 
does  not  appear  from  the  record  before  us  to 
have  been  any  answer  to  the  amended  com- 
plaint. There  were,  therefore,  we  must  pre- 
sume, no  facts  before  the  court  except  those 
stated  in  the  amended  complaint  Under  the 
well-settled  rule  that  error  Is  not  to  be  pre- 
sumed, but  must  be  afllrmatlvely  shown, 
there  being  no  bill  of  exceptions  tn  this  case. 
It  will  be  presumed  In  aid  of  the  Judgment 
that  the  specific  findings  of  fact  were  waiv- 
ed.   Mulcahy  v.  Glazier,  r»l  Cal.  626. 

It  Is  also  assigned  as  error  that  the  decree 
adjudged  the  plaintiff  to  have  a  lien  upon  the 
improvements  uiwn  the  lot  as  separate  and 
distinct  from  the  lots  on  which  they  were 
situate,  and  directed  their  sale  as  provided  by 
the  statute,  with  power  of  removal  by  the 
purchaser;  whereas  the  Hen  statement  claim- 
ed a  lien  upon  both  real  estate  and  improve- 
ments. Tlie  plaintiff  was  entitled  under  the 
statute  to  claim  a  lien  upon  the  improve- 
ments and  the  lots  whereon  situate,  but,  in 
case  it  was  found  that  there  was  a  valid  prior 
lieu,  incumbrance,  or  mortgage  upon  the 
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land,  the  clalmaiit  was  allowed  to  enforce  his 
lien  try  sale  and  remoTsl  of  the  structnre. 
This  was  simply  an  additional  remedy  given 
to  the  Hen  claimant  in  the  happening  of  this 
contingency,  and  did  not  depend  upon  hla 
claiming  this  right  In  his  Iten  statement  In 
other  words,  the  legtslature  simply  said  that, 
although  defendant  has  a  Hen  upon  the  build- 
ings and  the  ground  whereon  situate,  yet  If, 
In  its  enforcemfflit.  It  Is  found  that  some  one 
else  has  a  prior  Hen  or  Incumbrance  upon  the 
real  estate,  the  right  of  the  claimant  to  re- 
ceive compensation  for  his  labor  shall  not 
wholly  fall,  Init  be  may  sell  the  buildings 
upon  which  he  expended  labor,  or  for  which 
he  furnished  material,  and  the  purchaser  may 
remove  them.  This  does  not  prejudice  the 
right  of  a  prior  Incumbrancer,  because  his 
full  security  still  remains  to  him. 

There  are  a  number  of  other  assignments  of 
error,  but  this  court  cannot  consider  them, 
for  the  reason  that,  there  being  no  bill  of  ex- 
ceptions nor  complete  record,  it  will  be  pre- 
sumed that  they  are  not  well  taken.  We 
may  add,  as  to  all  of  them,  that  they  are  not 
such  as  prejudice  this  defendant,  or  of  which 
she  has  any  right  to  complain.  There  have 
l>een  very  many  technical  objections  ut^ed, 
but  we  feel  less  reluctance  in  strictly  apply- 
ing the  rule  that,  In  the  absence  of  a  bUl  of 
exceptions  and  a  complete  record,  every- 
thing must  be  presumed  in  aid  of  the  judg- 
ment, when  It  appears  undisputed  that  plain- 
tiff furnished  the  materials  as  claimed,  and 
that  this  defendant  was  the  owner  of  the 
property  which  received  the  full  benefit 
thereof.  The  facts  do  not  Justly  us  to  In- 
dulge In  nice  distinctions  whereby  a  just  debt 
might  be  defeated.  I'Vir  these  reasons,  the 
judgment  will  be  affirmed.  Affirmed. 


MUTZENBURG  T.  McGOWAN. 
(Court  of  Appeals  of  Colorado.   Dec.  13,  1897.) 
Bills  asd  Notks  —  Pleading  —  Affidavit  fob 

COSTINIIANCB— APPBAL — PRE9rMPTIONS. 

1.  Defendant,  in  his  answer,  argn  men  tn lively 
denied  the  execution  of  the  note  in  suit,  but 
averred  tlie  execution  of  a  note  of  the  exact  de- 
scription of  the  one  sued  on,  and  alleged  pay- 
ment. Bdd  to  admit  execution  of  the  note  io 
suit. 

2.  To  show  ground  for  a  continannce  because 
of  tbe  absence  of  a.  witness,  the  aJUdavit  must 
state  that  the  facts  to  which  it  is  claimed  the 
witness  would  testify  cannot  be  proven  by  other 
witnesses. 

3.  Where  a  Ull  of  exceptions  is,  on  motion  of 
appellefc  stricken  from  the  files,  uc  correctness 
of  a  judgment  upon  the  facts  is  conclusively  pre- 
sumed. 

Appeal  from  district  court,  Otero  county. 

Action  by  John  McGowan  against  Gkrtt- 
fried  Mutsenburg.  From  a  judgment  for 
plaintiff,  defendant  apiieala.  Affirmed. 

Fred  A.  Sabln  (Calvin  E.  Reed,  of  counsel), 
for  appellant.  James  Hoffmlre  and  G.  Q. 
Blchmond,  for  appellee. 


THOMSON,  P.  J.  Suit  on  a  promissory 
note.  Judgment  for  plaintiff.  Defendant 
am)eals.  The  complaint  alleged  the  execu- 
tion by  the  d^endant,  Mutzenburg,  on  the 
30th  day  of  November,  1888,  of  a  promissory 
note  to  the  Colorado  Securities  Company,  for 
$350,  due  November  30.  1893;  the  transfer 
and  Indorsement  of  the  note  by  the  payee, 
for  value  and  before  maturity,  to  the  plain- 
tiff; and  its  nonpayment.  T^e  answer  con- 
tained an  argumentative  denial  of  the  execu- 
tion of  the  note  sued  on,  a  denial  of  Its  In- 
dorsement and  delivery  to  the  plaintiff,  and 
averred  the  execution  by  the  defendant  to 
the  Colorado  Securities  Company  of  a  note 
of  the  exact  dracrlption  of  the  note  sued  on; 
alleging  that  It  was  fuUy  paid  and  satlstied. 
The  supposed  denial  of  the  ^ecutlon  of  the 
note  was  a  deduction,  and  not  a  dental,  and 
did  not  put  Its  execution  in  issue.  The  aver- 
ment of  the  execution  of  a  note  to  the  same 
payee,  bearing  the  same  date,  for  the  same 
amount,  and  due  at  the  same  time,  as  the 
note  sued  on,  amounted  to  an  admission  of 
the  execution  of  the  latter  note.  Tbe  repli- 
cation denied  x>ayiQ^nt  of  the  note,  and  Its 
payment  was  the  only  Issue  In  the  case. 

Before  trial  the  defendant  moved  for  a 
continuance  of  the  cause  on  the  ground  of 
tbe  absence  of  a  material  witness,  supporting 
the  motion  by  his  affidavit.  The  court  de- 
nied tbe  continuance,  and  its  ruling  Is  as- 
signed for  error.  The  showing  was  insuffi- 
cient, and  tbe  refusal  of  the  continuance 
was  not  error.  For  aught  that  the  affidavit 
disclosed,  there  may  have  been  a  dozen  wit- 
nesses by  whom  the  same  facts  to  which  it 
was  sold  the  absent  witness  would  testify 
could  have  been  proven. 

In  this  court  the  defendant's  bill  of  ex- 
ceptions was,  on  plaintiff's  motion,  stricken 
from  tbe  flies.  Tbe  evidence  is  therefore  not 
before  us,  and  the  correctness  of  the  judg- 
ment upon  the  facts  Is  ctmcluslvely  {n-esum- 
ed.  An  affirmance  necessarily  follows.  Gu- 
riosity  has  led  us  to  look  over  the  evidence, 
notwithstanding  it  was  expunged  trom  the 
record,  and  we  are  at  some  loss  to  conjecture 
why  the  plaintiff  wanted  the  bill  of  excep- 
tions stricken  out.  The  evidence  shown  by 
It  was  conclusive  against  the  defendant,  and 
would  have  compelled  us  to  affirm  the  Judg- 
ment withont  a  resort  to  presumptions.  Af- 
firmed. 


PEOPLE,  to  Use  of  HOWARD,  v.  COBB  et  nl. 
(Court  of  Apponls  of  Colorado.  Dec.  13,  1897.) 
Official  Bonds— Clerk  or  District  Court— Op- 

TICIAL  CaPACITT— Hl8APPROPR!ATIO:V  OF  HoK- 

■T— Dbmurkbr  — Dbposit  in  Court. 
1.  Gen.  St.  §  2477,  provides  that  the  clerk  of  a 
district  court  shall  give  a  bond  conditioned  that 
he  will  faithfully  perform  his  duties  as  clerk,  and 
punctually  pay  over  to  the  persons  legnlly  au- 
thorized to  receive  the  same  all  money  that  may 
come  into  his  hands  by  virtue  of  his  office.  A  dis- 
trict clerk  exet-uted  a  bond  conditioned  that  he 
should  well  and  faithfully  perform  and  execute 
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the  dutien  of  the  office  of  clerk  of  the  district 
court  during  his  contiouance  in  office  virtue 
of  bin  appointoient,  without  fraud,  deceit,  or  op- 
prCMion,  pay  over  all  moneys  that  might  come 
into  hte  hands  aa  aucb  clerk,  and  deliver  to  his 
succeasor  all  books,  moneys,  papera,  and  other 
things  pertaining  to  his  office  which  mifrtit  be  so 
reqaired  by  law.  Beld,  that  the  bond  given  had 
the  force  and  effect  of  a  statntory  obligation. 

3.  An  aaaignee  had  in  his  poBsessioD  money  of 
the  aasigned  estate  which  could  not  then  be 
distributed.  He  turned  same  over  to  the  clerk 
of  the  court,  who  represented  that,  as  clerk,  be 
WBB  authorized  to  receive  it.  ffdrf  that,  unce 
the  clerk  had  no  statutory  authority  to  receive 
the  money,  and  ft  was  not  paid  by  virtue  of  an 
order  of  court,  it  was  not  a  payment  into  court, 
and  the  clerk's  representations  tliat  he  had  au- 
thority to  receive  it  had  no  effect  on  bit  liability 
for  such  deposit  in  his  official  capacity. 

3.  Since  the  liability  of  sureties  on  an  official 
bond  is  strictly  construed,  sureties  are  not  lia- 
ble for  the  misappropriation  by  a  clerk  of  court 
of  money  not  received  in  bis  official  capacity,  not- 
withstanding it  was  paid  in  the  belief  thut  the 
flame  was  to  be  received  by  virtue  of  his  office, 

4.  Where  an  officer  had  received  a  deposit  of 
money  upon  his  representation  that  be  had  au- 
thority to  receive  the  same  in  his  official  capaci* 
ty,  when  in  fact  he  had  no  such  authority,  a 
complaint  charging  that  he  received  the  deposit 
Iv  virtue  of  his  office  alleges  merely  a  conclu- 
sfoD  of  the  pleader,  and  hence  a  demurrer  to  the 
complaint  does  not  admit  the  truth  thereof. 

5.  An  entry  by  the  clerk  of  a  court  of  money 
received  tqr  him  without  authority  of  court  Is  no 
part  of  the  record  of  the  court,  and  hence  could 
not  operate  to  make  the  moiK7  M  received  a 
fund  in  court. 

6.  Where  a  clerk,  by  order  of  court,  pays  in 
money  which  had  been  deposited  with  him  as  an 
indlTiduat.  and  not  in  his  official  capacity,  the 
money  becouit'H  a  fund  in  court  by  virtue  of  the 
order,  and  not  of  the  original  deposit;  the  order 
not  being  a  ratification  by  the  court  of  the  act 
of  its  clerk  in  accepting  the  deposit. 

7.  A  complaint  ag&inat  an  officer,  on  his  offi- 
cial bond,  for  misappropriation  of  money  receiv- 
ed by  said  clerk  as  an  individual,  but  clninicd  to 
have  been  afterwards,  br  an  order  of  court,  made 
a  fund  in  court,  must  uiow  tbat  said  appropria- 
tion took  place  after  said  order  of  court. 

Appeal  from  district  court,  Arapahoe  conn- 
ty. 

Separate  actions  by  the  people,  for  the 
use  of  Charles  Howard,  as  assignee,  against 
Charles  D.  Cobb,  executor,  and  others,  on 
an  official  bond.  From  Judgments  for  de- 
fendants, plaintlfl  appeals.  AfUrmed. 

Charles  M.  Campbell  and  Edward  D.  Up- 
ham,  for  appellant.  W.  0.  Klngsley,  A.  B. 
Seaman,  Lucius  ^'einschenk,  and  Harry  S. 
SUrersteln,  for  appellees. 

THOMSOX,  P.  J.  Two  actions  brought 
In  the  district  court  of  Arapahoe  county  by 
the  same  plaintlfl  against  different  defend- 
ants. In  each  of  which  judgment  was  given 
for  the  defendants,  and  on  appeal  taken 
from  the  Jiulgiueut  to  this  court,  have  been 
consolidated,  niid  are  presented  to  us  as  one 
case.  The  ol>Jeet  of  both  was  to  recover  up- 
on a  bond  Klvcn  by  Matt  Adnms  as  clerk  of 
the  district  court.  A  demurrer  was  sustain- 
ed to  the  complaint  In  each  case,  and,  the 
plaintiff  declining  to  plead  further,  Judg- 
ment was  entered  accordingly.  T^ere  Is 
therefore  nothins  for  us  to  pass  upon  but 


the  question  of  tlie  mffldoicy  of  tlie  com- 
plaints. One  of  the  salts  Is  i^alnst  the 
executor  of  the  will  ot  V.  D.  Markham,  de- 
ceased, upon  a  bond  executed  by  Matt 
Adams,  as  principal,  and  V.  D.  Markham.  as 
surety,  on  the  8th  day  of  September,  18&1; 
and  the  other  against  Dennis  Snllivan  and 
Job  A.  Cooper,  on  a  bond  executed  by  3fatt 
Adams,  as  principal,  and  Sulllran  and  Cooih 
er,  as  sureties,  on  the  4th  dsy  of  November, 
lb9'i.  The  two  complaints  are  snbstantlally 
alike.  They  charge  a  misappropriation  by 
Adams  of  the  same  fund,  and  the  bonds  are 
In  the  some  form.  The  complaints  allege 
the  appointment  of  Adams  as  clerk,  ana  tbe 
execution  of  the  bonds,  and  then  am  that 
on  August  19,  1882,  Charles  Howard,  as  as- 
signee of  Fallts  H.  Smith  and  Henry  B.  Car- 
zons,  baring  in  his  hands  ^BOO  of  the  es- 
tate of  his  assignors,  whldi  he  was  unable 
to  turn  over  to  the  creditors  of  the  estate 
by  reason  of  a  pending  coiUest  against  the 
claim  of  one  of  the  creditors,  paid  the  mon- 
ey Into  court,  and  deposited  It  with  Adams, 
as  clerk;  that  the  deposit  was  made  with- 
out a  formal  order  of  court,  but  that  It  was 
entered  upon  the  records  of  the  ooart  in  Its 
register  of  actions;  that  the  court  after- 
wards approved,  recognized,  ratUled,  and 
adopted  it,  by  ordering  Adams,  on  Septem- 
ber 15,  IHWi,  to  pay  out  of  it  tbe  sum  of 
¥531,  which  he  did,  and  by  ordering  Miss 
Richards,  his  successor,  on  November  27, 
lS9Ci,  to  pay  over  the  balance  of  tbe  deposit 
for  distribution  among  the  creditors  of 
Smith  &  Cnrsons,  which  she  did  not  The 
conditions  of  the  obligations  were  that 
Adams  should  well  and  faithfully  perform 
and  execute  the  duties  of  the  office  of  derk 
of  the  district  court  during  his  continuance 
In  office  by  virtue  of  his  appointment,  with- 
out fraud,  deceit,  or  oppression,  pay  over  all 
moneys  that  might  come  Into  his  hands  as 
sucb  clerk,  and  deliver  to  his  saccessm  all 
books,  moneys,  papers,  and  other  things  per^ 
talning  to  his  office  which  might  be  so  re- 
quired by  law.  The  breaches  alleged  are 
that  the  clerk  did  not  pay  over  the  balance 
of  the  deposit  In  his  hands  to  his  successor 
In  office,  or  to  any  other  person  or  persons 
legally  authorized  to  receive  the  same,  but 
frauuulentty  converted  It  to  fats  own  use. 
The  bond  required  by  statute  from  the  clerk 
Is  conditioned  that  he  wlU  faithfully  per- 
form bis  duties  as  clerk,  and  punctually  pay 
over  to  the  person  legally  authorized  to  re- 
ceive the  same  all  moneys  that  may  come 
into  his  hands  by  virtue  of  his  office.  Gen. 
St.  I  2477.  While  the  phraseology  of  the 
conditions  of  the  bonds  In  suit  differs  from 
that  used  In  the  statute,  we  think  the  effect 
is  tbe  same.  Moneys  coming  into  the  offi- 
cer's hands  as  clerk  are  moneys  coming  In- 
to his  hands  1^  virtue  of  his  office.  Tbere 
can  be  no  lawful  payment  over  of  such 
moneys,  except  to  the  person  or  persons  le- 
gally authorized  to  receive  them;  and  Jf,  at 
the  expiration  of  his  term,  he  la  In  poases- 
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Blon  of  money  which  he  Is  required  bj  law 
to  pay  to  hlB  snccessor,  then  the  latter  Is 
the  person  legally  anthorleed  to  receive  tt 
In  snch  case  the  saccesior,  although  not 
q;>eclflcaUy  mentioned  In  the  statute,  would 
he  Included  In  Its  terms,  so  that  the  obliga- 
tions given  bound  the  oUlgors  to  no  more 
and  no  less  than  if  thetr  conditions  had 
been  In  the  exact  statutory  language.  Coun- 
sel on  both  sides  agree  In  assuming  (al- 
though upon  dissimilar  grousds)  that  the 
bonds  given  were  not  statutory  Iwnds;  draw- 
Ing,  however,  widely  different  conclusions 
from  the  same  premises.  We  are  Inclined 
to  the  opinion  that  the  deviation  of  the  in- 
struments from  the  phraseology  of  the  stat- 
ute is  not  sufficient  to  authorize  a  denial  to 
them  of  the  force  and  effect  of  statutory  ob- 
Ugatiotts;  but,  In  the  view  which  we  take  of 
the  case,  It  Is  immaterial  whetlier  they  are 
to  be  regarded  as  stattUory  or  cwnmon-tow 
bonds.  Wbldiever  they  may  be,  the  liabil- 
ity upon  them  of  the  snreties  Is  limited  by 
their  terms,  strictly  construed.  Mnrfree, 
Off.  Bonds,  f  S02;  Peo^^e  v.  Pennock,  60  N. 
y.  421;  Gerber  v.  Ackley,  ST  Wis.  43;  Peo- 
ple V.  Moon,  3  Scam.  123;  Orman  v.  Otty  of 
Pueblo,  8  Colo.  292,  6  Paa  081;  Tate  v. 
People,  6  Colo.  App.  202,  40  Pac.  471, 

We  are  therefore  to  consider  whether  the 
acts  charged  against  Adams  amounted  to  a 
violation  of  his  official  duties.  Of  course, 
it  was  his  duty,  as  It  It  the  duty  of  every 
person,  to  account  for  money  Intrusted  to 
him.  and  for  any  failure  in  such  respect  he 
would  be  personally  liable;  but  that  he 
would  be  honest  in  his  dealings,  and  faith- 
fully discharge  his  duties  as  a  man  and  a 
citizen,  was  no  part  of  the  undertaking  of 
his  sureties.  They  undertook  only  for  his 
faithful  discharge  of  his  official  duties,  and 
the  payment  by  him  of  moneys  which  he 
might  receive  as  clerk.  He  could  receive 
money  as  clerk  only  In  the  discharge  of- 
some  duty  imposed  upon  bim  by  law.  Now, 
no  authority  to  receive  the  money  deposited 
with  him  by  Howard  can  be  found  in  the 
statutes  prescribing  and  defining  the  duties 
of  clerks  of  the  district  court  Independent- 
ly of  statute,  be  would  be  bound  to  take 
charge  of  moneys  brought  Into  court  in  pur- 
suance of  a  judicial  order,  but  the  comphiint 
distinctly  states  that  the  money  was  de- 
posited without  snch  order.  Payment  to  a 
clerk  of  money  which  he  is  not  by  law,  or 
some  order  of  the  court,  authorised  to  re- 
ceive, la  not  a  payment  Into  court.  State  v. 
Enslow,  41  W.  Va.  744,  24  6.  B.  679;  Brown 
V.  People,  S  Oolo.  115.  And,  speaking  gen- 
erally, delivery  of  money  to  an  officer  to 
whom  it  Is  not  legally  payable  is  not  a  pay- 
ment, and  the  sureties  on  bis  bond  are  not 
liable  fbr  his  conversion  or  mlsnppropria- 
tlon  of  the  fund.  See,  also,  San  Luis  Obis- 
po Co.  V.  Famum.  108  Cel.  662,  41  Pac.  445; 
People  V.  Hilton,  36  Fed.  172. 

Plaintiff's  counsel  undertake  to  make  a 
point  on  the  averment  that  the  money  was 


received  by  Adams  by  virtue  of  his  office  as 
derk.  They  say  that  the  demurrer  admitted 
the  aU^atlon,  and  that,  In  disposing  of  the 
question  of  the  sufficiency  of  the  complaint. 
It  must  be  taken  as  true  that  in  receiving  the 
money  he  acted  offldally.  But  the  allegation 
Is  nothing  but  a  bare  conclusion  of  the  plead- 
er, and  is  contradicted  by  the  facts.  A  de> 
murrer  admits  whatever  is  well  pleaded,  but 
a  statement  of  a  conclusion  drawn  from  facts 
which  do  not  warrant  it  Is  not  well  pleaded. 
In  one  of  the  complaints  is  an  averment  (noC 
found  in  the  otb^*)  that,  when  the  deposit 
was  made,  Adams  represented  to  Howard 
that  he  (Adams)  was,  as  dwk,  authorized  to 
receive  the  money  without  any  order  of  the 
court.  But  this  In  no  way  strengthens  th« 
plaintiff's  case.  It  was  th6  conclusion,  or 
pretended  conetnslon,  of  Adams  as  to  the 
extent  of  his  legal  authority  In  the  premises. 
His  sureties  are  liable  for  bis  abuse  of  an 
authority  which  he  possessed,  but  they  are 
not  liable  for  the  consequences  of  his  preten- 
tion to  an  aTTtborlty  which  he  dM  not  possess. 
Howard  is  presumed  to  have  known  the  law, 
and  tlierefore  to  have  been  uninfluenced  by 
the  representation.  It  is  also  argued  that  the 
entry  of  the  deposit  on  the  records  of  the 
court  in  some  way  operated  to  make  It  a  fund 
m  court  An  unauthorised  entry  by  the  clerk 
Is  no  part  of  the  records  of  the  court  An 
order  by  virtue  of  which  money  is  paid  Into 
court  must  come  from  the  court  Itself,  and  an 
entry  by  the  clerk  of  money  as  being  In  court, 
no  matter  In  what  form  or  in  what  book, 
without  such  order.  Is  nugatory.  From  the 
facts  vrtilch  the  plaintiff  lays  before  us,  it  Is 
clear  that  Adams  received  the  deposit  In 
bis  Individual  capacity,  and  not  by  virtue  of 
his  office.  But  it  is  insisted  that  the  subse- 
quent orders  in  relation  to  the  money  had  the 
effect  to  make  It  a  fund  In  court.  The  com- 
plaint alleges  that  on  the  15tb  day  of  Septem- 
ber, 1802,  the  court  ordered  that  the  derk 
should  pay  from  this  money  a  certain,  sped- 
fled  amount  which  he  accordingly  did.  Tbe 
theory  of  the  complaint,  as  also  of  the  argu- 
ment is  that  the  court,  by  this  order,  ap- 
IHoved  or  adopted  or  ratified  the  act  of  the 
clerk  Id  taking  the  money.  A  principal  may 
ratify  an  act  done  by  his  agent  in  excess  of 
the  authority  given,  or  one  may  adopt  the  act 
of  another  who  assumed  to  be  an  agent,  but 
Was  not.  In  such  manner  as  to  estop  himself 
to  deny  that  the  other  was  his  agent  But 
the  relations  existing  between  a  court  and  Its 
clerk  are  not  those  of  principal  and  agent 
and  the  law  of  estoppel  does  not  apply  to 
courts.'  Orders,  judgments,  and  decrees  are 
made  and  rendered  by  fbe  court  In  the  exer- 
dse  of  Its  judicial  functions,  and  these  cannot 
be  delegated.  The  cleik  cannot  either  ex- 
pressly or  by  Implication,  be  invested  with 
the  authority  of  the  court  Doubtless,  the 
court,  upon  being  advised  that  there  is  money 
which  has  been  placed  in  the  hands  of  Its 
clerk  without  Its  Hsnction,  may.  In  a  proper 
case,  order  the  derk  to  pay  It  Into  court. 
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When  paid  In,  It  would  become  a  fund  in 
conrt,  by  virtue,  not  of  tbe  original  deposit, 
but  of  tbe  order.  Judicial  orders  are  not  to 
be  deduced  by  im^ticatlon.  They  speak  for 
tbemselrea,  tbelr  meaning  Is  to  be  found  In 
tbelr  terms,  and  It  is  not  allowable,  by  spec- 
ulation or  far-fetched  Inference,  to  give  them 
an  effect  outside  of  their  language.  The  or- 
der we  are  considering  was  to  pay  a  certain 
sum  from  money  in  the  clerk's  hands.  At 
tbe  time  the  order  was  made  the  money  was 
not  a  fund  la  court;  It  had  never  been  made 
so;  and  the  order  was  not  that  the  payment 
be  made  out  of  a  fund  in  court  The  arA&c 
aJBfeeted  the  clerk  in  the  capacity  In  which  he 
hdd  the  money:  It  conld  not  affect  talm  otb- 
erwliie;  and,  as  he  did  not  hold  the  money 
offidally,  It  amounted  only  to  a  direction  to 
him  personally.  By  no  system  of  reasoning 
could  it  operate  to  convert  the  money  in  the 
clerk's  hands  into  a  fund  In  court,  or  to  relate 
back,  and  mal^e  the  original  deposit  a  deposit 
in  court 

We  have  discussed  the  order  on  the  hosts 
of  the  statements  in  the  complaints  concern- 
ing It;  but  If  we  were  to  accept  counsel's 
theory  of  the  effect  of  such  an  order,  we 
would  be  without  the  data  necessary  to  an 
intelllKCDt  idea  of  what  this  one  really  was. 
Why  it  was  made;  at  whose  Instance;  on 
what  sliowiug,  and  In  what  proceeding;  to 
whom  the  money  was  to  be  paid,  and  tar 
what  purpose,— the  complaints  do  not  dis- 
close. If  it  were  permissible  (which  It  is 
not)  to  seek  for  the  Intention  of  the  court 
in  respect  to  the  deposit,  as  such  Intention 
might  be  Implied  from  the  clrcumstanceB,  and 
give  It  the  effect  of  an  order  dl£feretit  from 
the  oue  actually  made,  before  we  could  com- 
mence our  search  we  would  have  to  be  In 
possession  of  the  unstated  facts.  Further- 
more, at  the  time  of  tbe  entry  of  the  order 
Adame  may  have  already  squandered  all  of 
tbe  money  except  the  amount  he  paid.  If  he 
bad,  he  did  so  before  the  money  was  In  his 
bands  as  clerk,  and  before  any  responsibil- 
ity on  account  of  It  had  attached  to  his  sure- 
ties. No  order  of  court  could  make  them  an- 
swerable for  a  defalcation  for  which  they 
were  not  responsible  at  the  time  of  its  occur- 
rence. They  cannot  be  held  beyond  the  let- 
ter of  their  obliffation.  It  was  Incumbent 
upon  the  plaintiff  to  set  forth  every  fact  nec- 
essary to  fasten  a  liability  upon  them,  and 
an  important  fact^  not  stated,  was  the  ability 
of  the  clerk  at  the  time  to  turn  the  money  in- 
to coort.  What  we  have  said  concerning  the 
first  orda*  applies  to  the  second,  but  it  may  be 
remarked,  In  addition,  that  It  appears  very 
plainly  from  tbe  complaint  that  the  money 
had  been  embezzled  by  Adams  long  before 
the  latter  order  was  made. 

But  counsel,  as  if  in  partial  abandonment 
of  their  first  position,  and  of  tbe  case  at- 
tempted to  lie  stated  in  the  complaint.  Insist 
with  a  good  deal  of  enerpy  that,  if  the  money 
was  not  in  Adams'  hands  by  virtue  of  bis 
otfice,  he  held  it  by. color  of  his  offlce,  and 


that  bis  sureties  are  liable  In  tbe  latter  case 
to  the  same  extent  as  In  tbe  former.  Tbere 
is  an  apparent  dlva^lty  amoi^  the  adjudi- 
cations concerning  the  liability  of  tbe  oUi- 
gora  upon  official  bonds  for  acts  done  et^re 
officii,  but  when  ttaey  are  critically  examined 
with  reference  to  the  facts,  the  form  of  bond, 
and  the  statute  law  api^lcaUe,  we  think  the 
differences  will  be  found  to  relate  to  words, 
rather  than  principles.  It  Is  not  necessary 
to  a  decision  of  the  quesdons  before  ns  that 
we  staanld  enter  into  an  examination  of  tbe 
dlstlnetlon  between  acts  done  by  Tlrtne  of 
office  and  those  done  nnd«r  color  of  <^ce. 
By  applying  the  universally  recognised  rate, 
that  the  obligation  of  the  soretles  cannot  be 
extended  beyond  the  strict  terms  of  the  bond, 
to  tbe  case  stated  Iqr  the  complaint  we  can 
readily  reach  a  condoslon  In  harmony  with 
all  tbe  adJndicatlonB  on  iMtb  sides  at  the 
seeming  conflict.  Tbe  obligations  of  these 
soretles,  in  terras,  made  them  responsible 
only  for  moneys  vrhlch  Adams  might  receive 
as  clerk.  Rec^vlng  money  as  clerk  would  be 
receiving  it  la  an  official  capacity,  or  by  vir- 
tue of  the  office.  As  we  have  seen,  this  mon- 
ey  was  not  recrfved  by  him  by  virtue  of  hfs 
office.  By  our  laws  tbe  assignee  of  an  In- 
solvent estate  gives  bond  for  the  faithful  per- 
formance of  his  duties.  He  acts,  It  is  true, 
under  the  supervision  and  ord^  of  the  court, 
but  be  collects  and  disburses  tbe  money  of 
tbe  estate  himself.  He  does  not  deposit  it  in 
court.  On  his  failure  to  acconnt  for  the  es- 
tate or  Its  proceeds,  parties  aggrieved  look  to 
him  and  his  sureties,  and  not  elsewbere.  As 
we  read  the  complaint  Howard  bad  In  his 
possession  $3,600  of  the  money  of  the  assign- 
ed estate.  There  was  a  contest  over  a  claim 
of  one  of  tbe  creditors,  and,  until  that  was 
settled.  Howard  could  not  distribute  the  mon- 
ey. He  did  not  like  the  trouble  of  carryinfr 
it  around,  and  so,  Instead  of  depositing  it  In 
bank  or  locking  It  up  In  his  own  strong  box, 
he  left  it  with  Adams  for  safe-keeping.  The 
clerk's  office  Is  not  a  bank,  and  performs  none 
of  the  functions  of  a  bank.  Personally,  the 
clerk  may  take  charge  of  the  money  of  his 
neighbors,  If  he  likes,  but  he  cannot  do  so 
officially.  If  Howard  had  placed  the  money 
In  bank,  the  bunk  would  have  t>een  responsi- 
ble for  it  His  safe  would  probably  have 
yielded  It  up  when  it  was  wanted,  if  he  had 
put  It  there.  As  he  deposited  It  with  Adams, 
he  had  as  his  security  the  personal  responsi- 
bility of  Adams,  whatever  that  might  amount 
to.  and  nothing  else.  Let  the  Judgments  be 
affirmed.  Affirmed. 


BRITTLE  SILVER  CO.  et  al.  v.  RUST. 
(Court  of  Appeals  of  Colorado.   Dec.  13,  1897.) 

FORBION  CORPOHATIOXS— PrBPRRBSOBB— StATCTIB 

— COSSTRLCTION. 

1.  In  oriler  for  a  citizen  ol  Colorado,  who  is  a 
crt'iiit-fir  of  .1  foroipii  corijorntioii.  to  invoke  the 
aid  of  Uen.  St  1883,  S  2ti0,  providing  that  no  for- 
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eign  corpo ration  shall  mortgase  or  Incumber  its 

property  to  the  injury  or  exclusion  of  any  citi- 
zen  of  the  state,  and  that  no  incumbrance  which 
the  foreign  corporation  may  execute  to  secure 
any  de<>t  created  in  any  other  state  shall  be  op>- 
erative  as  against  citisens  until  after  all  its 
liabilities  due  to  any  resident  citizen  or  corpora- 
tion shall  have  hem  dischai^ed,  he  must  Briug 
himself,  hy  his  pleadings  and  proof,  cJeariy  and 
unmistakably  witlifai  the  terms  of  the  statute, 
end  the  pleadings  of  one  seeking  to  invoke  the 
aid  of  such  statute  will  be  construed  most  strong- 
ly against  him. 

2.  Where  a  citisen  of  Colorado  mtered  into  an 
agreement  with  other  parties,  citiiens  of  another 
state,  by  which  all  were  to  advance  money  to  a 
foreign  corporation,  and  he  permitted  the  com- 
pany to  execute  its  several  notes  to  the  several 
parties,  one  of  which  he  took,  and  to  give  a  trust 
need  on  all  of  its  property,  to  secure  the  pay- 
ment of  these  obligations,  he  will  not  be  permit- 
ted, as  against  ttie  parties  with  whom  he  nBreed, 
and  who  on  the  faith  of  that  agreemeut  ad- 
vanced their  money,  to  assert  a  prefernitial  right 
under  Gen.  St  1883,  |  280. 

Error  to  district  court,  Summit  ooant7. 

Action  by  Oeorge  Rust  against  the  Brittle 
SllTer  Company  and  others,  for  Judgment  for 
money  bad  and  received,  and  to  have  their 
Judgment  declared  a  prior  lien.  Jnd^ent 
for  plaintiff,  and  defeudaiits  bring  error.  Re- 
versed. 

Albert  S.  Frost  and  Riddell  &.  Starkweath- 
er, for  plaintiffs  In  error.  Carpenter  &  Mc- 
Blrd,  for  defendant  In  error. 

BISSELL,  J.  The  character  ot  the  proof 
contained  In  the  rea>rd  very  greatly  eo- 
Lances  the  material  dlfflculttes  which  envlroo 
this  cause.  The  case  was  heard  and  deter- 
mined on  the  pleadings  and  the  admissions 
of  counsel.  The  only  testimony  offered  was 
that  of  the  trustee,  and  this  relates  general- 
ly to  his  redemption  cl  the  property  from  a 
tax  sale,  and  to  services  which  he  perform- 
ed in  the  protectUHi  of  tiie  property  and  Its 
subsequent  sale.  We  are  so  strong^  hn- 
preseed  with  the  conviction  that  it  would 
be  a  gross  injustice  to  uphold  this  Judgment 
and  that  it  can  be  BUM>orted  on  no  equitable 
conslderaUon,  even  if,  on  a  legal  basis,  It 
mlf^t,  under  other  drcumstauces,  be  main- 
tained, that  we  beUeve  we  have  a  right,  as 
Indeed  the  gaierol  rules  pointt,  to  construe 
the  pleadings  most  strongly  against  the 
pleader,  and  to  Indulge  In  all  reasomible  in- 
ferences and  legitimate  presnmptions  in  de- 
termining the  force,  effect,  and  character  of 
the  admissions  which  were  made  at  the  trlaL 

The  Brittle  Silver  Company  was  a  corpo- 
ration organised  under  the  laws  of  Louisiana 
to  iterate  some  mining  claims  In  Summit 
county,  Colo.  We  assume  that  this  was  fhe 
sole  purpose  of  Its  creation,  because  there  is 
no  evidence  to  show  that  It  had  any  other 
object  or  owned  any  other  pn^erty.  The  al- 
legations  of  the  complaint  are  to  the  point 
that  the  company,  at  tiie  time  of  the  recor- 
ery  of  the  Judipoait  hereinafter  referred  to, 
owned  these  mining  claims,  the  mill  slte^  mar 
chinery,  and  other  materials  essential  to  the 
carrying  on  of  mluLng  operations.   The  dr- 


cnmstancea  (rf  its  organlaation  ore  not  set 
out  nor  the  time  whm  It  acquired  Its  title. 
At  some  time  In  Its  hlst<«y  the  company  re- 
quired capital  to  carry  on  its  buslnwi^  and 
either  as  an  tiUtial  step  In  its  pnrposes,  or  to 
continue  the  prosecution  ot  work  which  had 
already  been  b^nn,  the  company  borrowed 
from  Bust  the  defendant  in  error,  ¥5,212.04, 
from  Boflnger  f4,832,  from  Hall  «5,00e.&l, 
and  from  Fenno  92,835.38,  amounting  in  all 
to  115,989.26.  This  money  was  loaned  the 
company  on  the  10th  of  .^rll,  1890.  The 
corporation  made  Its  notes  to  these  Individ- 
uala  In  the  reBi>ectIve  sums  named,  and  es- 
ecuted  a  trust  deed  on  that  date  <m  ail  Its 
property  In  Summit  county,  to  secure  tbefr 
pigment.  We  shall  assome  tot  the  pnxposeii 
of  this  decidon  that  the  notes  were  delivered 
to  the  payees  at  the  time  the  money  was 
borrowed  and  the  notes  made,  although  there 
Is  an  allegation.  In  the  complaint  that  Rust 
had  no  knowledge  of  the  execntton  of  these 
securities.  This  Is  not  consistent  with  the 
other  allegations  In  the  pleading.  It  is  v^ 
fully  and  goierally  set  up  in  the  cwnplaint 
both  the  original  and  the  sunitemental,  that 
the  company  made  Its  trust  deed  to  FnMt 
on  the  date  named,  to  secure  the  money  od- 
Tanced  bj  the  plaintiff,  as  well  as  to  secure 
the  advaneea  made  by  the  other  defendants. 
It  was  also  directly  aven'ed  that  the  money 
Advanced  by  Rust  was  secured  1^  the  deed 
of  trust  and  he  nowhere  directly  allies  that 
he  never  recced  the  note^  nor  that  It  re- 
mained In  the  possession  of  the  trustee  or 
the  company;  and  we  must  assume  there 
was  a  delivery  ot  the  paper  to  the  Individuals 
who  loaned  the  money.  It  is  a  fair  infer- 
ence from  the  pleading,  and  In  the  absence 
of  a  spedflc  statement  respecting  the  situs 
of  the  paper  we  have  a  right  to  assume,  th^ 
it  was  delivered.  The  operations  of  the 
company  were  unsuccessful,  and  it  probably 
became  Inst^vent  owing  these  debts  and 
owning  tiiat  property.  Boflnger,  Hall,  ami 
Frano  were  dtisens  and  residents  of  Loutsr 
lana.  This  circumstance  led  to  the  lustito- 
tion  of  a  suit  1^  Rust  to  secure  the  Iiensfltp 
itt  a  statute  res[»ectiug  foreign  corxxtrations 
and  foreign  debts.  The  law  has  been  on  fhe 
btatute  books  for  many  years,  and,  ^golar 
as  tt  may  appear,  has  never  been  the  subject 
of  construction  the  courts.  The  plalnUfCs 
In  error,  to  wit,  the  trustee,  the  nonresidentSt 
and  the  corporation,  attack  its  validity  and 
constitutionality,  contending  that  its  provl- 
sions,  in  thdr  hostility  to  the  entorcemeot 
ai  debts  held  by  nonresidents,  and  created 
without  the  state,  and  the  preference  which 
the  statute  attempts  to  give  to  citizens  of 
Colorado  in  the  enforcement  of  their  claims 
as  against  debts  which  the  corporation  has 
attempted  to  secure  the  nonresident  creditor, 
are  inimical  to  the  general  consUtutional  pro- 
vision which  gives  to  the  citizens  of  all  states 
equal  rights  of  property  and  equal  power  of 
contract.  We  do  not  intend  to  pass  on  this 
constitutional  question,  because  there  are 
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otber  baaea  oa  whlcb  we  can  sapport  our 
conclusions,  and  WG  belicTC  tliat  the  plaln- 
tifl  baa  failed  to  make  a  case  whlcb  brings 
him  even  wltbhi  the  letter  of  the  statute, 
should  It  be  held  constltntlonal.  The  enact- 
ment Is  so  strongly  penal  In  Its  charac^, 
may  work  out  such  tneqidtable  results,  and 
Is  so  plainly  intauical  to  the  general  interests 
of  the  state,  that  we  are  clearly  of  the  opln- 
ion  that,  to  entitle  a  party  to  invoke  It,  he 
must  bring  himself  plainly,  clearly,  and  nn- 
mlBtakably  within  Its  terms.  Without  in 
any  manner  giving  Its  detaUs,  the  statute 
provides  that  no  fortign  corporatlcm  shall 
mortgage  or  incumber  its  property  to  the  In- 
Jury  or  exduslon  of  any  citizen  of  the  state, 
and  that  no  incuntbrance  whlcb  the  foreign 
corporation  may  execute  to  secure  any  debt 
created  in  any  other  state  shall  be  operative 
as  against  citizens  until  after  all  of  Its  lia- 
bilities due  to  any  resident  citizen  or  corpo- 
nttlcm  shall  have  been  discharged.  It  Is  a 
very  sweeptaig  piece  of  legislation,  and  at- 
tempts to  take  away  firom  a  corporation  do- 
ing business  within  the  state,  under  the  per- 
mission and  with  the  r^ht  conferred  by  our 
statute,  the  power  to  dispose  of  Its  property 
with  the  freedom  and  with  the  same  right 
accOTded  to  citizens  and  resident  corpom- 
tlons.  It  will  be  observed,  however,  that 
tiiere  are  two  elements,  one  or  the  other  ot 
which  must  exist  to  enable  a  party  to  bring 
himself  within  its  letter.  The  nxntgage 
must  be  given  to  the  exclusion  or  injury  of  a 
(^tisen  of  C<^>rado,  or  the  debt  which  the 
nonresident  seeks  to  enfwce  must  have  been 
created  out  of  the  state,  and  the  dtlsen's 
debt  must  be  then  due. 

Dismissing  for  the  present  any  further  con- 
sideration of  the  statute,  we  now  recur  to 
the  situation  of  the  parties,  as  shown  by  the 
pleadings,  the  admission  and  history  of  the 
present  suit,  and  the  matter  on  which  it  Is 
based.  As  has  already  been  stated,  these 
several  parties,  who  were  stockholders  and 
directors  In  the  company,  advanced  these 
several  sums  to  the  corporation  to  enaUe 
it  to  prosecute  Its  enterprise.  We  are  not 
directly  advised  that  these  advances  were 
measured  or  determined  1^  the  amount  of 
their  respective  personal  interests  In  the 
company,  but  It  is  a  fair  presumption  that 
each  persm  made  his  advance  on  some  basis 
of  that  description.  We  are  not  advised 
whether  there  were  any  other  stockholders 
to  the  company,  but,  if  there  were,  they  seem 
not  to  have  been  interested  In  the  matter 
of  this  loan.  The  agreemmt  was  made  be- 
tween these  four  people,  Boltaiger,  Hall,  Fen- 
no,  and  Must,  who  mntoally  contracted  with 
each  other  and  with  the  company  to  advance 
these  dilTerent  sums,  to  enable  the  corpora- 
tion to  further  do  business,  or  to  commence 
and  pnrsue  the  object  of  its  Incorporation. 
It  is  directly  admitted  by  counsel  that  the 
advances  were  not  individually  made,  but 
that  the  parties  agreed  among  themnelTes 
to  loon  the  several  sums  to  the  corporation. 


We  regret  that  the  terms,  oondltions,  and 
provisions  of  this  contract  were  not  the  sub- 
ject of  either  stipulation  or  proof.  It  would 
have  been  so  simple  and  easy  to  establlsb 
what  the  contract  was  that  we  confess  to  a 
little  surprise  that  counsel  did  not  attempt 
to  prove  It.  It  was  evidently  not  a  matter 
which  could  have  been  disputed  by  Rust, 
because  his  counsel  admitted  that  the  parties 
agreed  to  make  these  loans.  We  shall  as- 
sume, however,  that,  when  the  parties  agreed 
to  make  them,  the  contract  resulted  In  a 
mutual  obligation  on  the  part  of  each  to 
carry  it  out  There  la  no  suggestion  of  a 
neglect  or  fiiilure  to  do  what  had  been  agreed 
upon,  and  we  therefore  assume  the  contract 
was  fully  and  precisely  executed.  Under 
these  circumstances.  It  must  be  taken  that 
the  agreement  of  one  to  advance  was  a  snfH- 
dent  agreement  for  the  advance  m^e  by 
the  otber,  and  that  tbe  mutuality  of  the 
agreement  and  the  mutuality  of  the  pertorm- 
ance  would,  statute  or  no  statute,  give  rise 
to  mutual  obllgaticau,  and  a  mutual  right 
to  enforce  any  remedy  for  the  collection  of 
the  daims.  This  la  a  presumption  and  an 
inference  which  we  regard  as  legitimately 
drawn  from  the  admission,  and,  as  we  said 
at  the  outset,  we  shall  Indulge  In  such  pre- 
sumptions, unless  the  plaintiff  hereafter 
makes  out  a  case  which  comes  directly  with- 
in the  statute.  These  matters  proceeded 
until  about  1892,  when  the  trustee,  at  the 
request  of  one  or  more  of  the  parties,  com- 
menced to  advertise  the  property  tot  sale, 
to  enforce  the  payment  of  some  of  the  notes. 
Whether  this  sale  preceded  Rusfs  action  In 
the  federal  court  we  are  unable  to  state,  but 
it  Is  unimportant.  About  that  time  Rust 
commencea  a  suit  In  the  federal  court 
against  the  nonresident  corporation.  In  it 
he  Ignored  the  note,  and  brought  suit  for 
money  loaned  and  advanced.  He  obtained 
Judgment.  Tliereafter,  as  nearly  as  we  are 
able  to  determine  from  the  record,  be  filed 
a  bill  in  the  federal  conrt  to  restrain  Frost 
from  proceeding  with  the  advertisement  and 
sale  of  the  property,  and  sought  to  charge 
his  Judgment  as  a  lien  which  should  be  pre- 
ferred to  the  lien  of  the  trust  deed.  We  are 
not  aide  to  state  more  definitely  the  drift 
and  purpose  of  the  suit,  because  it  is  not  set 
up  In  this  proceeding.  On  the  hearing,  that 
bill  was  dismissed,  and  Bust  took  an  appeal 
to  the  circuit  conrt  of  appeals;  and,  while 
the  cause  was  there  pending,  he  brought 
this  suit,  whereby  all  these  matters  appear- 
ed, and  sought  a  Judgment  that  Frost  ^ould 
be  enjoined  from  paying  over  any  part  of 
the  proceeds  of  the  sale  until  the  determina- 
tion of  that  appeal  to  the  circuit  court  of 
appeals,  that  he  should  be  decreed  a  trustee, 
and  directed  to  pay  Rust  the  amount  of  his 
Judgment,  or,  in  the  alternative,  if  the  ap- 
peal should  be  determined  against  him,  that 
he  should  be  entitle<l  to  his  pro  rata  share 
of  what  might  be  derived  from  the  sale  of 
the  pixjix^rty.    In  other  words,  Ue  sought 
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both  to  Ignore  the  trust  deed  and  to  estaUisb 
a  preferred  claim;  but,  in  the  event  of  a 
fHIlnre,  he  prayed  relief  that  bis  rights  un- 
der the  Becurlty  should  be  recognised  and 
enforced  to  the  extent  of  his  pro  rata  share, 
according  to  the  terms  of  the  original  con< 
tract.  The  position  was  ellghtly  Incon- 
sistent, and  we  cannot  very  well  see  how 
he  could  Insist  that  the  trust  deed  was  void 
as  to  him,  and  at  the  same  time  prt^  for 
the  application  of  a  part  of  Its  proceeds  to 
the  liquidation  of  his  debt.  The  appeal  in 
the  circuit  court  of  appeals  was  re8<dved 
against  him,  for  lack  of  Jurisdiction  of  the 
federal  court,  because  the  trustee,  Frost, 
who  was  an  indispensable  party  to  the  suit, 
was  a  citizen  of  Colorado.  7  G.  C.  A.  3S9, 
58  Fed.  611.  The  dismissal  of  the  bill  in 
the  lower  court  did  not  provide  that  it  should 
be  without  prejudice.  To  avoid  the  effect 
of  such  a  Judgment,  an  application  waa  evi- 
dently made  to  the  appellate  tribunal  to  di- 
rect the  dismissal  to  l>e  without  prejudice 
to  preserve  to  him  the  right,  if  any,  to  main- 
tain a  similar  suit  In  the  state  court.  This 
was  done,  and  then  he  filed  a  supplemental 
complaint,  substantlalty  like  the  first,  but 
therein  i^ayed  (the  sale  having  been  in  the 
meantime  held,  althoiogb  the  distribution  of 
the  proceeds  was  enjoined)  that  all  of  the 
proceeds  of  the  sale  t>e  paid  to  him.  He 
thus  attempted  to  use  the  trust  deed  for  his 
own  b^eflt,  although  be  asserted  Its  inva- 
Udity. 

There  are  many  reasons  why  this  judg- 
ment, which  adjudged  Rust's  claim  superior 
to  the  claim  of  his  co-creditors,  and  which 
subjects  the  results  of  the  sale  under  the 
trust  deed  to  the  payment  of  his  Judgment, 
to  the  exclusion  of  the  claims  of  Bofinger, 
Hall,  and  Fcnno,  should  be  set  aside.  The 
statute  provides  that  a  trust  deed  shall  be 
void  which  operates  to  the  injury  or  excLu- 
eion  of  the  resident  creditor,  and  only  de- 
clares that  It  shall  foe  void  and  Inoperative 
as  against  debts  due  to  citizens  at  the  time 
the  security  is  given.  So  Car  as  we  are  able 
to  discover,  neither  one  of  these  conditions 
existed,  and  it  was  obligatory  on  the  plain- 
tiff to  establish  one  or  the  other.  The  com- 
pany did  not  attempt  to  give  a  security 
which  should  either  exclude  the  resident 
creditor,  or  work  injury  to  him;  and  the 
pleadings  and  proof  absolutely  negative  any 
such  iutention.  The  security  was  executed 
to  protect  the  note  whlcb  the  company  gave 
him  for  his  proportion  of  the  advauces.  By 
the  verj'  terms  of  the  deed,  he  was  put  on 
au  abHuIutely  equal  basis  with  the  other  and 
foreign  creditors,  and  he  was  entitled,  In 
case  of  its  enforcement,  to  share  with  them 
In  the  distribution  of  the  corporate  assets. 
The  case  cannot  be  Included  within  the  scope 
of  the  other  word  "lujurj',"  which  can  only 
be  taken  to  mean  the  deprivation  of  some 
lofral  right.  How  an  C(iuItaIiIo  and  fair  dis- 
tribution of  the  property  of  a  coiToration 
among  creditors  who  have  equal  equities 
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can  be  taken  to  be  a  l^nJ  Injury  not  with- 
in our  apprehension.  Tbe  plaintiff  luui 
equally  failed  to  bring  his  case  within  the 
other  subdivisions  of  the  section  (Gen.  St. 
1883,  f  200),  which  enacts  that  no  mortgage 
to  secure  a  debt  "created"  in  any  other  state 
shall  take  effect  unUl  all  liabilities  due  to 
citizens  of  the  state  have  been  paid  and  ex- 
tinguished. There  is  nothing  to  show  that 
this  debt  represented  by  the  notes  executed 
to  Bofinger,  Hall,  and  Fenno,  and  secured 
by  the  trust  deed,  was  "created"  outside  of 
Colorado.  The  presumption  Is  otherwise.  The 
money  was  paid  to  the  corporation  presuma- 
bly within  the  state,  because  that  was  tbe 
situs  of  Its  operations,  tbe  only  place  In 
which  it  was  engaged  In  tbe  transaction  ot 
business;  and  since  Its  apparently  sole  ob- 
ject was  the  development  of  mining  prop- 
erties In  Summit  county,  Colo.,  tbe  money 
was  probably  paid  here,  and.  In  the  legal 
sense,  the  debt  was  "created"  within  the 
state.  It  Is  possible  the  money  may  have 
been  paid  to  some  officer  of  the  corporation 
in  Louisiana,  and  transmitted  Immediately  to 
Colorado,  and  spent  here.  Wliether  this 
fact,  if  true,  would  make  It  a  debt  created 
without  the  state,  and  therefore  within  the 
scope  of  the  statute,  we  need  not  speculate, 
but  may  content  ourselves  with  saying  that, 
when  a  party  desires  to  enforce  a  statute  of 
this  description,  he  must  make  proof  which 
brings  his  case  clearly  within  Its  terms. 
There  Is  another  technical  suggestion  which 
may  perhaps  be  properly  Invoked  against 
Bust,  and  we  think  that  every  Intendment 
should  be  taken  against  him.  There  was  no 
evidence  that  there  was  any  debt  due  to 
Mr.  Rust  at  the  time  the  security  was  deliv- 
ered. The  note  ran  for  some  unknown  pe- 
riod, and  the  plaintiff  has  not  show^  that  the 
note  was  due  on  demand,  or  at  tbe  date  of 
the  execution  of  the  trust  deed;  and  If  he 
saw  fit  to  credit  the  corporation,  and  accept 
its  note,  and  permitted  a  trust  deed  which 
secured  it  in  common  with  other  claims  to 
be  delivered  by  the  company  without  protest 
he  could  hardly  have  a  right  to  Insist  that 
bis  note  was  due,  which  Is  the  statiLti:r7 
qulrement. 

But  above,  beyond,  and  beside  all  this 
argument  and  analysis,  there  is  a  funda- 
mental proposition  which  must  be  absolutely 
destrnctlve  of  tbe  claim  of  the  defendant  in 
error,  unless  he  can  take  his  case  without 
its  operation.  This  Is  the  equitable  consid- 
eration. AVben  be  entered  Into  an  agree- 
ment with  other  parties  to  advance  money 
to  a  corporation  In  which  he  had  an  Interest, 
to  enable  it  to  carry  on  its  op<'ratIons  for 
his  own  and  their  common  beiicflt,  and  per- 
mitted the  compony  to  execute  Its  several 
notes,  one  of  whlcb  he  takes,  and  to  j?Ive  a 
trust  deed  on  oil  of  its  projierty  to  secure 
tbe  payment  of  these  obllgutiontt,  he  miiy  not 
be  permitted  to  suy  that  the  seeiirity  Is  In- 
valid tmder  this  statute,  and  assert  a  pref- 
erential right  as  against  the  parties  with 
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whom  he  has  agreed,  and  who,  on  the  faith 
and  strength  of  that  B^pvement,  have  ad- 
vanced their  money.  What  might  be  the 
situation  If  he  was  able  to  make  proof  that 
the  agreement  was  not  so  broad  or  compre- 
hensive In  Its  scope  that  there  was  nothing 
In  the  terms  and  conditions  of  It  which 
would  equitably  estop  him  from  asserting 
his  preferential  claim,  ve  do  not  determine. 
We  simply  hold  that  on  this  record  as  it 
stands,  with  the  admission  that  the  money 
was  advanced  1^  all  these  parties  nnder  a 
common  agreement  to  enable  the  company  to 
carry  on  Its  work  for  their  c(Hnmon  benefit, 
he  must  abide  the  results  of  that  conven- 
tion, and  can  take  no  part  of  the  proper^ 
of  the  company  on  any  claim  under  the  stat- 
ute, but  must  equitably  share  with  these 
other  parties  In  the  distribution  of  the  as- 
sets of  the  company.  We  want  nothing  in 
this  decision  to  be  taken  as  an  expression 
of  our  oplnlcm  of  what  the  law  might  be  If 
the  proof  were  dlffwent  We  simply  hold 
that,  on  the  case  as  made,  the  plaintiff  is  not 
entitled  to  maintain  his  bill,  and,  for  the 
reasima  given,  the  Judgment  will  be  re- 
versed. Beveraed. 


AiaERS  V.  TURLET. 
(Court  of  Appeals  of  Ckilorado.   Dec.  13. 1807.) 
Laxdi/)iu>>9  Lien— Plbogi. 

1.  A  tenant  placed  iu  his  rented  room  furni- 
ture purchased  on  credit,  and  while  iu  iirn>ars  id 
rent  abandoned  his  room,  leaving  the  furniture, 
which  he  subseqaeotly  resold  to  the  orifrinal  vea- 
dor  thereof  to  pay  the  price.  Held,  under  2 
MiU'B  Ann.  St.  |  28M,  providiog  that  persons 
who  let  furnished  or  unfurnished  roomH  shall 
hare  a  lien  on  the  furniture  of  their  tenants  for 
rent,  that  the  landlord  had  a  landlord's  lien  on 
the  furniture  which  was  superior  to  Ae  rights  of 
said  purchaser. 

2.  Where  a  tenant  In  arrears  for  rent  agreea 
with  the  landlord  that  he  may  hold  his  furniture 
until  the  arrearage  is  psid,  the  landlord  acquires 
thereby  a  specific  Hen  for  tbe  amount  of  the  ar- 
rearage, and  Is  entitled  to  hold  the  furniture  as 
pledgee. 

Appeal  frOTD  Pitkin  county  court. 

Replevin  by  W.  E.  Turley  against  Theodore 
Albers.  Prom  a  Judffraent  In  favor  of  plain- 
tiff, defendant  appeals.  Reversed. 

H.  Ij.  McNair,  for  appellant. 

WILSOX,  jr.  This  la  an  appeal  from  a 
Judgment  In  favor  <a  plalntUT  hi  a  r^evih 
suit.  The  action  was  oilglnally  commenced 
before  a  Justice  of  the  peace,  and  hence 
tbwe  are  no  written  pleadings.  There  was 
no  conflict  in  the  evidence.  The  facts  upon 
which  the  controversy  Is  based  are  undisput- 
ed, and  tbe  question  presented  for  the  deter- 
mination of  the  court  is  purely  one  of  law. 
In  September,  1885,  defendant,  Albers,  was 
the  keeper  of  a  rooming  house  In  the  town 
of  Aspen.  At  that  time  he  rented  to  one 
Charles  Seldler  a  partially  furnished  room. 
Seidler  purchased  from  plaintiff,  Turley,  a 
small  lot  of  furniture,  and  had  It  taken  to  his 


room.  Some  weeks  tiiereafter  Seldler  left 
the  house  when  In  debt  for  room  rent  In  a 
small  sum,  promising  to  return  In  a  short 
time  and  p^  the  debt  3fo  did  not  return 
nor  pay  the  debt,  and  In  a  few  weeks  there- 
after agreed  with  idaintlff  that  he  might  re- 
take the  furniture  upon  cancellation  of  the 
debt  due  for  its  purchase  and  the  payment 
of  a  small  amount  for  the  use  of  it.  There- 
upon plaintiff  dunanded  from  defendant  pos- 
session of  the  furniture,  which  was  refused 
by  defendant,  on  the  ground  that  he  had  a 
lien  thereon^  which  had  not  been  satisfied,  for 
the  amount  doe  him  by  Seldler  for  rent 
Plaintiff  thai  commenced  this  suit.  Defend- 
ant claimed  the  right  to  possession  of  the 
property  virtue  of  a  statutory  landlord's 
lien.  Plaintiff  claimed  the  right  and  title  to 
the  property  nnder  the  resale  made  to  him 
by  SeicUer.  The  facts  bring  the  case  clearly 
within  the  provisions  of  section  2118.  Gen. 
St,  as  amended  in  18S0  (2  MUls'  Ann.  St  § 
2864).  The  defendant  had  a  lien  upon  the 
furniture  for  the  amount  due  him  tor  t&it  of 
room.  T^is  he  had  not  waived,  nor  was 
there  In  evidence  any  payment  or  tender  of 
payment  by  idalntiff  of  the  amount  of  this 
lien.  Plaintiff  was  not  mtltled  to  the  pos- 
session of  the  prop^'ty  without  first  having 
satisfied  the  li«i  of  defendant  The  Judg- 
ment In  favor  of  plaintiff  was  therefore  er- 
ror, and  for  this  it  must  be  reversed. 

It  also  appears  from  the  undiluted  evi- 
dence that  at  the  time  when  Seldler  left  the 
house,  he  agreed  with  defendant  that  the 
furnltare  should  remain  In  the  room  until 
the  rent  was  paid.  Defendant  was  there- 
fore entitled  to  possession  of  the  furniture, 
even  without  resorting  to  a  claim  of  a  land- 
lord's lien.  This  agreement  gave  him  a  spe- 
cific Uen  for  the  amount  of  Soldier's  debt, 
and  he  was  entitled  to  hold  the  property  as 
pledgee.  There  being  no  written  pleadli^ 
by  which  the  laauea  were  framed  and  the  par- 
ties bound,  this  court  wUl  not  avail  Itself  of 
Its  power  to  direct  a  Judgment  In  l^vor  of 
defendant  If  upon  another  trial,  however, 
the  same  focts  are  substantially  shown.  It 
win  be  the  duty  of  the  trial  court  to  render 
such  Judgment  The  Judgment  will  be  re- 
versed, and  the  cause  remanded  for  a  new 
trlaL  Reversed. 


PEOPLE  ex  rel.  DIX  v.  KERWIN. 
(Court  of  Awjeals  of  Colorado.    Dec.  13,  1887.t 
ELBcnoys  —  Noticb  —  PoLiTrcAi.  Partisb  —  Com- 

MITTBES. 

1.  Where  the  candidate  has  received  no  nom- 
ination from  a  party  convention,  an  election  is 
void,  unless  notict>  hns  been  given  in  com^iance 
with  G»?n.  St,  §  1170,  which  requires  the  county 
clerk  to  give  notice,  when  a  county  commission- 
er is  to  be  elected,  by  publication  in  a  pai>er  for 
15  days,  and  by  posting  such  notice  at  the  vari- 
ous polling  places  tor  the  same  period. 

2.  In  the  absence  of  expreaa  authority,  tlie 
coanty  central  committee  of  a  [lolitical  party  has 
no  authority  to  make  a  nomination  to  fill  a  va- 
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cancy  caused  by  the  death  ot  an  officer  who  haa 

been  duly  Domuated  and  elected. 

Appeal  from  district  court,  Lake  eoiinty. 

Action  by  the  people,  on  the  relation  of 
Andrew  N.  DIx,  against  James  H.  Kerwln. 
Prom  a  Judgment  sustaining  a  demurrer  to 
the  complaint,  relator  appeals.  Reversed. 

John  M.  Maxwell,  for  appellant.  James 
Glynn,  for  appellee. 

BISSSLL.  J.  Lake  county  Is  divided  In- 
to five  county  commissioner  districts.  On 
the  2Kth  of  October,  1895,  Henry  Ludwlg. 
who  was  a  member  of  the  board,  died.  His 
death  created  a  vacancy.  Gov.  Melnfyre 
appointed  Andrew  N.  Dlx  for  the  unexpired 
term,  and  the  attempt  to  elect  James  H. 
Kerwln  to  the  office  on  the  5th  of  November 
following  led  to  this  contest.  The  govern- 
or made  the  appointment  under  the  author- 
ity conferred  by  the  General  Statutes.  Bj 
section  537  of  the  statutes  of  1883,  It  Is  pro- 
vided that.  In  case  of  a  vacancy  In  the  office 
of  county  commissioner,  the  governor  shall 
flu  It  by  appointment,  and  the  appointee 
shall  hold  tbe  office  until  the  next  general 
election,  or  until  the  vacancy  Is  filled  by 
election  according  to  law.  It  was  under 
this  statutory  power  that  the  governor  ap- 
pointed' Dlx.  After  his  appointment,  Dtx 
filed  his  l>ond,  took  his  oath  of  office,  and 
attempted  to  discharge  Its  duties,  from  doing 
which  he  was  prevented  by  the  action  of  the 
county  commissioners,  who  recognized  Ker- 
wln as  the  legal  and  legitimate  member. 
Thereupon,  on  the  refusal  of  the  district  at- 
torney to  act,  Dlx,  on  his  own  motion,  filed 
ttala  relation,  and  attempted  to  establish  his 
title  to  the  office.  We  only  have  the  com- 
plaint before  us  because  it  was  adjudged  in- 
aoffictent  on  a  demurrer,  and  our  statement 
is  based  on  the  allegations  of  that  pleading. 
Whether,  on  the  framing  of  an  issue,  and 
the  introduction  of  proof,  a  different  ques- 
tion will  be  presented,  we  are  unable  to  de- 
termine, and  our  judgment,  of  necessity, 
rests  solely  on  the  sufficiency  of  tbe  com- 
plaint to  state  an  apparent  right  to  the  of- 
fice. The  chief  allegation  on  which  the  re- 
lator bases  his  rights  Is  one  which  charges 
that  the  clerk  failed  to  give  the  statutory 
notice  of  the  election  to  fill  the  unexpired 
term  under  the  general  acts  relating  to  elec- 
tions. The  county  clerk  gave  no  notice 
that  a  county  commissioner  was  to  be  elect- 
ed In  the  particular  district  by  a  publication 
In  a  paper  for  15  days,  and  posting  such  no- 
tice at  the  various  polling  places  for  the 
same  period.  The  act  which  requires  It  is 
section  1170  of  the  General  Statutes.  The 
statute  is  specific,  precise,  and  definite,  and 
requires  the  notice  to  be  published  and  post- 
ed for  that  length  of  time.  The  demurrer,  of 
course,  concedes  that  that  was  not  done.  Imt 
there  Is  an  attempt  to  escape  its  force  by 
the  asserted  legality  of  tiie  procedure  adopt- 
ed by  the  central  committee  of  the  People's 


party  of  Lake  coonty.  On  the  36th  of  Oc- 
tober, which  was  the  day  following  Lud- 
wtg's  death,  this  committee,  composed  of 
Xich(d8on  and  Tucker,  who  were  chairman 
and  secretary,  undertook  to  file  with  the 
county  clerk  and  recorder  of  Laice  county  a 
certificate  of  the  nomination  of  Kerwln.  We 
are  unadvised  as  to  whether  they  were  all 
the  members  of  the  committee,  or  of  whom 
It  was  composed,  or  whether  there  were  oth- 
er membera,  all  of  whom  concurred  In  the 
proceedings  taken  by  the  chairman  and  sec- 
retary. In  any  event,  tliey  signed  and 
swore  to  the  certificate,  which  seems.  In  Its 
general  outlines,  to  be  In  conformity  with 
the  statutes  of  1891  relating  to  certificates 
of  nomination,  providing  the  committee  pos- 
sessed the  power  to  nominate  under  those 
circumstances,  and  at  that  time.  Acting  In 
accordance  with  the  general  directions  of 
the  election  law,  the  certificate  recited  th6 
resolution  under  which  tliese  persons  assum- 
ed to  act  It  stated  that  this  resolution  was 
adopted  by  the  People's  party  convention  at 
its  last  session,  and  was,  substantially,  that 
the  People's  party  central  committee  of  Lak^ 
county  was  empowered  to  fill  all  racaacles 
that  might  exist  or  occur.  It  was  under 
this  authority.  If  any,  that  these  persons  as- 
sumed to  act.  For  the  purposes  of  the 
present  appeal,  the  question  suggested  by 
these  facts  Is  the  only  question  which  we 
need  consider.  We  are  quite  of  the  opinion 
that  this  committee  was  wholly  powerless 
In  the  premises,  that  the  election  was  with- 
out validity,  and  that  thereby  the  appellee, 
Kerwln,  took  no  title  to  the  unexpired  term. 
This  conclusion  Is  based  on  tbe  general  hy- 
pothesis that  the  statute  contemplates  and 
directs  that  there  shall  be  some  public  no- 
tice given  of  elections  which  are  to  be  held 
for  various  public  offices,  and  that  this  no- 
tice Is  a  prerequisite  to  a  valid  election  un- 
less tbe  particular  case  under  consideration 
is  without  the  operation  of  the  statute  be- 
cause of  what  has  been  antecedently  done. 
It  may  be  quite  true  that,  if  the  various  par- 
ties had  held  conventions,  and  ntHnlnated 
parties  for  different  offices,  and  tickets  had 
been  regularly  and  duly  printed,  and  the 
clerk  had  failed  to  give  the  particular  no- 
tice required  by  section  1170,  the  election 
might  have  l>een  valid,  notwithstanding  the 
failure.  We  are  not  prepared  to  bold  that 
this  statute  Is,  under  all  circumstances,  and 
at  all  times,  so  far  mandatory  that  a  failure 
to  observe  Its  requirements  will  defeat  an 
election  otherwise  regularly  holden.  There 
are  many  cases  which  hold  that  elections 
r^ularly  held  and  persons  regularly  voted 
for  on  nominations  made,  where  there  has 
been  a  failure  to  observe  some  specific  stat- 
utory requirement,  will  not  thereby  be  nec- 
essarily defeated,  and  the  direction  may,  be- 
cause of  tbe  excusing  circumstances,  l>e  held 
directory,  rather  than  mandatory.  We  do 
uot  believe  the  circumstances  of  the  pres- 
ent case,  as  they  are  now  exhibited,  bring 
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It  at  all  within  this  rnle.  The  theory  of  elec* 
tlons  Is  that  there  shall  be  due  notice  given 
to  the  Toters,  and  that  they  must  be  ad- 
vised, either  by  a  direct  notice  pabllshed  by 
the  rlerk,  as  provided  by  statute,  or  by  pro- 
ceedings taken  by  the  voters  and  the  people 
generally  In  such  vray  as  that  It  may  be 
fairly  Inferred  that  it  was  generally  and 
thoroughly  well  understood  that  a  particu- 
lar ofllcc  was  to  be  tilled  at  the  election,  so 
that  the  voters  8ho\ild  act  understandlngly 
and  Intelligently  In  casting  their  ballots. 
This  construction  of  section  1170  Is  entirely 
justified  by  the  two  sections  preceding  It,  al- 
though In  the  former  case  there  Is  an  ab- 
sence of  the  definite  provision  which  exists 
In  the  other.  According  to  sections  1168 
and  1169,  in  case  of  the  electl(Hi  of  officers 
for  the  executive  or  judicial  department,  the 
secretary  of  state  Is  bound  to  give  30  days' 
notice  of  it,  and  In  the  case  of  a  vacancy 
which  Is  to  be  filled  at  the  election  he  must 
likewise  give  30  days'  notice.  It  was  evi- 
dently the  legislative  purpose  to  require 
these  notices  to  be  published  to  give  the 
voters  full  Information  of  the  ofltces  which 
are  to  be  filled.  These  three  sections  were 
not  repealed  by  the  election  act  of  1S91,  nor 
are  there  any  provisions  in  that  election  law, 
commonly  known  as  the  "Australian  Elec- 
tion I^w,"  which  cover  the  predse  case. 
According  to  this  law,  nominations  are  to 
Ije  made  in  a  certain  way;  certificates  are 
to  be  filed  either  by  convention,  by  commit- 
tees, or  on  the  petition  of  voters;  the  tick- 
ets are  to  be  printed  at  the  public  expense; 
and  sundry  notices  must  be  published  and 
posted  to  cover  the  various  ctmtingencies  oa 
they  may  arise.  We  are  unable  to  see 
that  the  present  case  Is  at  all  brought  with- 
in the  provisions  of  that  act  Wbat  would 
have  been  the  cose  bad  the  various  parties 
called  conventions,  and  there  had  been  time 
enough  to  act  so  that  the  electors  of  the 
county  could  be  presumed  to  have  had  no- 
tice, or  If  the  antecedent  convention  had 
clothed  the  county  central  committee  wltb 
authority  to  make  certificates  of  nomina- 
tions in  case  of  a  vacancy  In  any  ofiice,  we 
do  not  determine.  As  the  ease  stands  on 
the  present  record,  the  committee  which  as- 
sumed to  act  was  entirely  powerless  In  the 
preraiRes.  The  authority  given  to  the  coun- 
ty central  committee,  and  the  cases  in  which 
they  are  authorized  that  election  law  to 
act,  are  evidently  cases  where  there  have 
been  antecedent  nominations  by  a  conven- 
tion or  by  conventions,  and  vacancies  have 
occurred  in  the  nominations  thus  made,  ei- 
ther by  death,  repignntlon,  or  declination. 
Then  the  committee  can  fill  thera.  The 
resolution  of  tlie  People's  party  convention, 
as  contained  in  the  certificate  which  Nichol- 
son and  Tucker  signed,  was  evidently  In- 
tended only  to  give  them  power  to  act  with 
reference  to  the  nomlnnllons  made  by  the 
convention  which  passed  the  resolution. 
Tbere  was  no  ffrant  of  autborlty  to  this  com- 


mittee to  make  a  nomination  In  case  of  the 
death  of  an  officer  who  had  been  duly  nom- 
inated and  elected,  and,  being  without  ex- 
press authority,  there  was  no  ImpUcaliou 
that  these  persons  represented  tbe  People's 
party  for  any  purpose,  or  at  least  for  the 
purpose  for  which  they  assumed  to  act. 
Lacking  this  special  authority,  what  they 
did  was  entirely  nugatory.  Since  there  was 
no  notice  published  according  to  the  statute, 
we  may  not  assume  that  the  nomination 
was  regularly  made,  or  that  the  voters  were 
duly  notified  that  the  office  was  to  be  filled 
at  that  general  election,  nine  days  after- 
wards. It  has  been  generally  held  that 
some  notice,  regular  In  Its  form,  and  pur- 
suant to  the  requirements  of  law,  must  be 
given  as  a  safeguard  to  popular  elections, 
that  the  people  may  be  informed  for  what 
officers  th^  are  to  vote.  Of  course,  it  might 
easily  be  true,  as  has  already  been  suggest- 
ed, that,  If  nominations  had  been  made  for 
an  office,  certificates  regularly  filed,  and 
tickets  regularly  printed,  even  though  the 
clerfe  had  failed  to  publish  his  notice,  there 
would  be  no  presumption  that  the  body  of 
the  voters  were  uninformed  as  to  their  ri|^ts 
and  as  to  the  positions  which  were  to  be 
filled.  People  v.  Porter,  6  Cal.  26;  fiecord 
V.  Foutch,  44  Mich.  80,  6  N.  W,  110;  Adsit 
r.  Osmon,  84  Mich.  420,  48  N.  W.  31;  Allen 
T.  Olynn,  17  Colo.  388,  29  Pac.  670;  Stephens 
T.  People,  88  Dl.  337. 

The  force  and  efTect  of  these  suggestions 
is  very  apparent  from  what  Is  exhibited  by 
this  record.  It  would  appear  that  there 
were  no  votes  cast  for  any  nominees  ezc^t 
those  of  the  People's  party  and  of  the  Demo- 
cratic party.  No  other  party  was  repre- 
sented, and  no  other  party  nominated  a  Uck- 
et  It  was  assumed  by  the  other  political 
organisations  that  the  statntoiy  power  con- 
ferred upon  the  governor  to  appoint  a  com- 
missioner to  flU  the  vacancy,  who  should 
hold  office  until  the  general  election,  or  un- 
til his  successor  was  duly  elected  and  quali- 
fied, covered  the  precise  case,  gave  the  gov- 
ernor power  to  act,  and  that  his  appoint- 
ment regularly  filled  the  office.  How  broad 
and  general  this  Impression  was  we  canzMt 
discover.  Evidently  It  had  Its  influence  on 
the  voters,  and  this  proceeding  would  seem 
to  be  an  irregular  one,  and  an  attempt  on 
the  part  of  this  self-constituted  committee, 
with  no  authwlty,  except  that  which  they 
assumed,  to  put  into  the  vacant  position  a 
person  who  was  not  regularly  voted  for  by 
the  people.  So  far  as  we  can  see,  this  com- 
mittee did  not  represent  any  party  nor  any 
convention  for  the  purpose  for  which  they 
attempted  to  act,  and  were  no  more  the  rep- 
resentatives of  the  People's  party  than  the 
three  tailors  were  the  representatives  <xt  the 
people  of  EJngland.  Under  the  election  law 
of  1891  conventions  are  given  certain  pow- 
ers, and  the  committees  which  that  conven- 
tion may  appoint  are  given  autliorlty,  if  the 
resolution  is  broad  enough  for  the  pnrpos^ 


Digitized  by  Google 


cola) 


OlXr  07  D£Ny£ft  T.  HABT. 


to  file  certificates  of  Domination  at  certain 
times  and  at  certain  dates,  and  subject  to 
certain  limitations  and  conditions.  Pub* 
He  notice  must  be  given  of  what  has  been 
done  by  these  convratlons  or  committees, 
and  the  dates  and  time  of  these  notices  are 
prescribed.  None  of  these  provisions  are 
applicable  to  the  present  case.  We  have 
been  referred  to  no  section  which  provides 
for  this  contingency,  and,  since  It  Is  entire- 
ly covered  by  the  General  Statutes,  which 
were  unrepealed,  we  must  conclude,  as  we 
are  at  present  advised,  that  the  appointment 
by  the  govenuir  was  a  legal  one,  and  that 
there  was  no  valid  nomination  or  election 
in  November,  1895;  and  the  demurrer  to  the 
complaint  was  therefore  Improperly  sus- 
tained. The  Judgment  will  be  reversed. 
Beveraed. 


MOYLE  V.  HOCKTXG. 
<CoBrt  of  Appeals  of  Colorado.    Dec.  13,  1897.) 
Appial— Baviiw  OF  Fmniass  —  Aonox  vob 

BSRTICCS. 

1.  The  rule  that,  where  evidence  li  conflictlDg. 
appellate  courts  will  not  difitarb  the  fiodiDgs  of 
the  trial  court,  has  no  applicatioa  where  there 
was  no  conflict  In  tha  eridenee;  all  of  It  befaig 
amilnat  the  flndinga. 

'J.  1h  nn  action  for  aervlces  rendered,  a  prima 
facie  case  is  made  In  favor  of  pkintiflT  where  he 
shows  au  employment,  at  stlpDlated  wages,  and 
the  renditkm  of  the  services. 

3.  A  court,  in  making  its  fiadings,  is  not  at  lib- 
erty to  diflrenrd  unlmpeached  teatimouy,  where 
there  is  nothing  to  overcome  or  weakeo  the  force 
of  it. 

Error  to  Gllpin  county  court 

Action  by  Nicholas  Moyle  against  Hannah 
Hocking,  administratrix  of  the  estate  of  Al- 
fred Hocklog.  deceased.  From  a  Judgment 
foi  defendant,  plaintiff  brings  error.  Be- 
versed. 

W.  C  Fullerton,  for  plaintiff  In  «rror.  J. 
ilcEi.  Uveaay,  for  d^endant  la  &rm. 

WILSON,  J.  This  niit  vaa  orlglnaUy  be- 
gan before  a  Justice  of  tbe  peace;  bence 
there  are  no  written  pleadings.  As  we 
gather  from  the  feoin^,  the  action  was  to  re- 
oover  a  snm  alleged  to  be  One  to  tMnoa 
for  wages  earned  by  blm  a>  a  minor  whDe 
In  the  enqjioy  of  Alfred  QocUi^c.  Xhe  }ii8- 
tice  rendered  Judgment  in  favor  of  d^end- 
ant  An  appeal  waa  taken  to  the  county 
court  While  anlt  was  th«e  pending,  tbe 
defendant  died,  and  hta  administratrix  waa 
■abfltitnted  aa  a  party.  Trial  to  tbe  coort 
was  had,  and  judgment  was  agate  rendered 
for  defendant.  Tbe  principal  error  aasfgned 
la  that  the  finding  and  Jndgmcnt  woe  not 
mqworted  by  the  evidence. 

On  the  trial,  only  one  witness  wafl  pro- 
duced. He  testified  that  ha  was  present 
when  the  defendant,  Hockitig,  emia<9ed  tbe 
Idalntlff,  b«ird  him  agree  to  pay  plaintiff 
ViJBO  per  day  foe  his  -work,  and  knew  that 
tbe  ^alntlff  worked  M  days.   Tbws  was  no 


evidence  whatever  offered  on  behalf  of  de- 
fendant. In  sui^rt  of  the  Judgment,  de- 
fendant relies  wholly  upon  tbe  rule,  repeat- 
edly annoimced  and  sustained  by  this  court, 
that  where  tbe  evidence  Is  conflicting,  ap- 
pellate courts  wlU  not  disturb  the  verdict  of 
tbe  Juiy  or  findings  of  fact  by  the  trial  court 
unless  manifestly  against  the  evidence.  If 
sufficient  evidence  appears  to  sustain  such 
flnding  or  verdict,  It  will  be  conclusively  pre- 
sumed that  It  waa  sustained  by  the  weight 
of  the  evidence.  This  rule  is  well  settled, 
but  it  Is  not  applicable  to  the  case  at  bar. 
Here  there  was  no  conflict  at  all  In  the  evi- 
dence. All  of  It  was  In  favor  of  plaintiff, 
and  there  is  none  whatever  to  support  the 
Judgment.  The  employment  at  a  stipulated 
rate  of  wages,  and  the  rendition  of  tbe  serv- 
ices, having  been  shown,  a  prima  facie  case 
was  made  in  tKVOr  of  plaintiff.  The  bur- 
den was  then  upon  defendant  to  sbow  pay- 
ment or  anything  else  which  might  go  to- 
wards the  reduction  or  extlngulsbm«it  of  the 
claim.  This  was  not  even  attempted.  Rail- 
road Co.  V.  Wilson.  4  Oolo.  App.  356,  86  Pac. 
67.  There  waa  nothing  which  tended  to 
overcome  or  weaken  tbe  force  of  the  unlm- 
peached testimony  of  tbe  one  witness  as  to 
the  contract  of  employment  and  performance 
of  the  labw,  and  the  trial  court  waa  not  at 
liberty  to  disregard  it  Hunt  v.  Elevator 
Co.,  1  Colo.  App.  124,  27  Pae.  S73.  SMue 
weight  Is  usually  to  be  given  to  the  same 
result  of  two  trials,  but  It  can  have  no  ef- 
fect In  a  case  Uke  the  one  at  bar,  where  there 
Is  a  total  absence  of  evidence  to  support  the 
Judgment  For  this  reason,  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  a  new 
trial.  Reversed. 


CITY  OF  DENTER  v.  HART  et  al. 

(Court  of  Appeals  of  Odorado.    Dec.  13,  189 

8TATDTBS  IW  pARf  IfATsaiA-^JomTaDCtioa— 
COOKTT  TaBASCRBR-^FBES. 

The  compensation  of  the  treasurer  of  Arapo* 
hoe  couDty  for  collecting  city  taxes  for  Denver, 
as  required  1^  section  4  of  article  6  of  ita  amend- 
ed charter,  enacted  March  16,  188Q,  is  fixed  by 
sectioD  7  of  the  act  of  April  9.  1886,  providing 
that  the  fees  of  a  county  treasurer  in  counties 
of  tbe  class  within  which  Arapahoe  is  induded 
shall  be  "one  and  one-fourth  per  cent,  on  aD 
moneys  received  by  him  fbr  taxes  of  eveir  klod,** 
though  sections  2,  8.  and  4  of  artide  9  ot  a* 
amended  charter  define  the  dutlea  to  be  perform- 
ed by  various  county  officers,  including  the  treas- 
urer, to  facilitate  co!lectioa  of  city  taxes,  and 
section  6  authonses  the  city  council  to  re nru  Der- 
ate said  conoty  ofilcers  for  extra  labor  impMed* 
in  an  amount  uot  exceeding  1  per  cent  of  uie  to- 
tal amount  collected. 

Appeal  from  district  court,  Arapahoe  cooih 

ty. 

Action  hy  the  city  of  Denver  against  David 
W.  Hart  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

F.  A.  Williams  and  O.  Q.  Richmond,  for 
appellant.  Charles  H.  TbU  and  Benedict  A 
Fbelpa,  for  appellees. 
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BISSEILL,  J.  An  aaverae  Judgment  was 
entered  against  the  city  of  Denver  on  a  de- 
mnrrer  to  a  complaint  filed  Dy  It  in  a  suit 
against  David  W.  Hart,  who  was  formerly 
county  treasurer  of  Arapahoe  county,  and  the 
mretles  on  his  bond.  The  cause  of  action 
which  the  city  attempted  to  state  was  predi- 
cated on  the  treasnrer's  retention  of  1^  per 
cent  commission  or  fees  on  the  various  sums 
which,  as  county  treasurer,  acting  on  behalf 
of  the  city,  he  had  collected  way  of  taxes 
and  sewer  assessments  during  a  definite  pe- 
riod.  The  amounts  collected  and  retained 
were  separately  stated,  and  the  total  amount 
alleged  to  have  been  Illegally  retained  by  the 
treasurer  was  $<f,14.'>.31.  The  bond  was  set 
out,  and  all  other  all^ations  essential  to  the 
statement  of  a  cause  of  action,  if  one  arose 
by  reason  of  the  treasurer's  acts,  were  con- 
tained in  the  pleading.  This  is  a  sufficient 
r6sum^  of  the  complaint  The  only  other  req- 
uisite statement  Is  the  statutes  on  which  the 
parties  base  their  respective  contentions.  On 
the  16th  of  March,  1885,  the  legislature 
amended  the  city  charter.  We  are  concerned 
with  none  of  Its  provisions  exc^t  certain  sec- 
tlons  of  article  6,  respecting  the  power  of  the 
city  to  levy  taxes,  and  the  duties  imposed  on 
certain  of  the  county  oflicers  with  reference 
to  their  collection.  By  the  terms  of  the  char- 
ter, the  council  were  given  power  to  levy 
taxes  for  certain  purposes  within  certain  lim- 
its, based  on  the  assessment  laid  by  the 
coimty  assessor.  To  facilitate  the  collection, 
and  as  a  measure,  probably,  of  econon:^,  the 
charter  provided,  by  section  2  of  this  article, 
that  the  county  assessor  should  do  what- 
ever waa  necessary  to  designate  the  property 
within  the  limits  of  the  city,  and  provide  a 
basis  on  which  the  county  clerk  and  recorder 
might  compute  the  assessment  and  certify  It 
to  the  eonndl.  The  next  section  made  it  ttie 
duty  of  the  clerk  to  certl^,  and  the  dty  there* 
after  to  make  the  proper  levies,  and  canse  the 
total  to  be  certified  back  to  the  county  clerk, 
wbo  should  extend  It  on  the  tax  list  of  the 
year  In  a  way  specified  by  the  act  The  next 
section  made  It  the  duty  of  the  treasurer  of 
the  county  to  collect  tlie  taxes  in  the  manner 
and  at  the  time  that  county  and  state  taxes 
were  collected,  and  made  all  the  laws  of  the 
state  for  the  assessment  and  collection  of 
general  taxes  applicable  to  the  collection  of 
taxes  for  the  dty.  The  county  treasury,  at 
the  dose  of  each  month,  and  oftener,  If  re- 
quired by  ttie  council,  was  bound  to  pi^  over 
to  the  city  treasurer  all  moneys  which  he  had 
eoUected,  and  report  his  payments  to  the  dty 
auditor.  It  is  over  this  section  and  a  provi- 
sion In  another  act  that  the  contention 
springs.  According  to  section  6,  the  city  coun- 
cil was  given  authority  In  each  year  to  make 
such  allowances,  to  be  paid  out  of  the  general 
fnnd,  "to  the  said  county  officers,  as  shall  be 
a  reasonable  and  jnst  compensation  for  the 
extra  labor  Imposed,"  not  exceeding  in  the 
affiregate  1  per  cent  of  the  total  amount  col- 
lected. Acts  1886,  p.  103.  At  the  same  ses- 


sion of  the  legislature  an  act  was  passed, 
called  the  "Fee  Bill,"  which  provided  for  the 
fees  of  the  various  county  officers  In  the  state. 
Acts  1885,  p.  200.  This  was  passed  on  the 
0th  of  April,  and  without  an  emergency 
clause,  taking  effect  In  July,  thongh  the  char- 
ter took  effect  immediately.  By  section  7  of 
the  fee  bill,  In  counties  of  dass  A  (within 
which  Arapahoe  county  Is  Included)  the  coun- 
ty treasurer's  fees  were  fixed  at  a  definite 
sum  as  and  for  his  compensation,  to  wit 
"1^4  per  cent  on  all  moneys  received  by  him 
for  taxes  of  every  kind";  and  on  all  other 
moneys  his  fees  were  1%  per  cent 

The  naked  question  presented  is,  therefore, 
whether  the  compensation  of  the  county 
treasurer  for  the  collection  of  city  taxes  is 
to  be  determined  and  computed  according  to 
section  7  of  the  fee  bill,  or  whether  the  pro- 
vision of  section  5  of  the  charter  with  ref- 
erence to  the  compensation  of  the  assessor, 
county  clerk  and  recorder,  and  treasurer  for 
extra  labor  must  control.  If  the  latter  be 
true,  then  1  per  cent  of  the  total  sum  col- 
lected is  all  that  can  be  paid  the  three  sev- 
eral officers  for  their  extra  labor,  as  well  as 
all  that  may  be  paid  to  or  retained  by  the 
treasurer  for  the  duty  and  respooBlblUty  of 
the  collection  and  payment  to  the  city  treas- 
urer. The  principal  argument  of  the  city 
Is  based  on  the  theory  that  the  statutes  are 
repugnant,  and  can  only  be  reconciled  on 
the  hypothesis  that  the  provisions  of  the 
charter  which  relate  especially  to  the  collec- 
tion of  city  taxes  must  control  the  compen- 
sation of  these  officers,  and  that  tbe  other 
provision,  although  broad,  sweeping,  and 
comprehensive  in  Its  character,  must  be  lim- 
ited to  tbe  collection  of  taxes  other  than 
those  levied  for  the  city's  benefit  On  the 
other  hand,  it  is  elaborately  argued  that,  If 
the  statutes  are  Irreconcilable  and  In  con- 
flict, the  general  fee  blU,  being  a  later  act 
must  be  taken  as  operative  to  repeal  the  for- 
mer statute  by  Implication,  and,  being  later 
in  time,  must  control.  The  city  Insists  that 
repeals  by  Imidlcatlon  are  not  to  be  favored, 
which  as  a  general  proposition  Is  undoubted- 
ly true,  and  that,  therefore,  It  must  be  the 
aim  of  tbe  court  to  so  construe  the  acts  that 
both  may  stand.  We  are  qnlte  of  the  opin- 
ion that  the  question  of  repeal  by  implica- 
tion Is  not  necessarily  Involved,  and  we  are 
equally  convinced  that  there  Is  no  rcpng^ 
nancy  or  Irreconcilability  between  the  two 
acts,  but  that  tbej  were  conceived  and  en- 
acted for  ttie  purpose  of  providing  for  two 
separate  classes  of  cases,  and  established  a 
compensation  to  be  paid  sundry  officers  on 
spedflc  conditions  and  for  definite  services. 
As  we  view  the  charter,  it  was  the  purpose 
of  the  legislature  to  impose  on  the  county 
officers,  the  assessor,  county  clerk,  and  treas- 
urer, certain  definite  duties  with  respect  to 
the  collection  of  city  taxes.  This  was  deem- 
ed the  wisest  and  most  economic  method  of 
procedure,  and.  in  order  to  provide  a  way  by 
whldi  these  officers  should  be  paid  for  their 
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aerrlces  (for  they  were  tee  offlcers),  the  extra 
labor  laid  on  them  by  the  terms  of  the  char- 
ter was  to  be  paid  for  by  the  olty  out  of  Its 
general  rerennea.  To  inanre  reaBonaUe 
economy,  and  to  prerent  any  excesslTe  ex- 
penditure of  the  pnldlc  funds  the  city 
goTemment  or  rounty  government,  a  limita- 
tion was  put  on  the  amount  which  the  city 
might  pay  for  what  these  officers  did.  This 
limit  was  1  per  cent  of  the  total  amount  of 
taxes.  It  would  seem  that  the  limit  was  an 
extreme  one,  but  the  evident  leglslatlTe  ob- 
ject was  to  prevent  a  wasteful  expenditure 
of  the  funds,  and  they  left  It  largely  to  the 
discretion  and  judgment  of  the  city  authori- 
ties to  determine  what  they  should  pay.  We 
see  no  objectionable  features  in  this  sort  of 
legislation,  nor  can  we  discover  any  condl- 
tltm  which  requires  us  to  hold  that  it  was 
the  legislative  purpose  that,  WittiUi  this  limit 
and  for  this  extra  labor,  the  treasurer 
should  And  his  total  compensation.  Our 
conclnafon  is  very  much  strengthened  by  the 
terms  of  the  fee  bill,  which  fix  the  conuty 
treasurer's  compensation  at  1%  per  cent,  on 
the  collection  of  taxes  "of  every  lilnd."  nils 
language  is  as  broad  and  as  sweeping  as  It 
could  be  made,  and  would  undoubtedly,  in 
the  absence  of  the  other  provltion,  be  taken 
to  include  a  compensation  for  the  collection 
of  the  city  taxes.  Wherever  the  treasurer 
has  a  right  to  retain  1^  per  cent,  for  the  col- 
lection of  every  kind  of  taxes,  dly  taxes  are 
ex  vlgore  included  within  this  term.  It  Is 
ImposslUe  to  hold  that  the  treasurer  vras 
not  entitled  to  that  per  cent,  unless  we  con- 
clude that  the  statutes  are  Irreconcilable  and 
hopelessly  In  conflict,  and  that  both  cannot 
stand  together,  because  otherwise  It  would 
seem  to  be  inevitable  that  the  later  statute, 
by  the  breadth  of  Its  terms,  could  be  taken 
to  repeal  the  former,  notwithstanding  the 
general  principle  that  repeals  by  Implication 
arc  never  adjudged  except  in  atreme  and 
unavoidable  cases.  KoUenberger  v.  Pet^le, 
9  Colo.  233,  11  Pac.  101;  Edwards  v.  Rail- 
road Co.,  13  Colo.  59.  30.  Pac.  1011;  ^nagan 
T.  I>nlaney,  B  Colo.  400,  8  Pac.  669.  Though 
we  recognize  this  principle,  as  well  as  the 
cogent  one  that  statutes  In  pari  materia  are 
to  be  construed  together,  and  so  construed 
as  that  both  may  stand,  we  think  we  are 
jnstiaed  by  both  principles  In  holding  that 
they  may  stand,  and  that  the  first  Is  not  op- 
erative to  control  or  tlx  the  compensation  of 
the  county  treasurer  in  the  c(^ectIon  of  the 
city  taxes,  but  that  section  5  of  the  charter 
la  only  Intended  to  confer  on  the  city  coun- 
cil authority  to  compensate  the  offlcers  for 
the  extra  labor  Imposed  on  them  by  the  addi- 
tional work  other  than  the  actual  collection 
by  the  treasurer  of  the  city  taxes.  If  we  did 
not  reach  this  conclusion,  it  might  lead  to 
most  disastrous  results  and  a  very  large  la- 
bor and  responsibility  be  imposed  on  the 
county  treasurer  without  compensation.  If 
the  city  council,  by  reason  of  personal  or  po- 
litical hostility,  should  see  fit  to  fix  the  ex- 


tra cnnpensatlon  of  the  assessor  and  county 
clerk  and  recorder  at  o^loo  of  I  P«f  cent., 
whldi  they  certainly  have  authority  to  do. 
the  treasurer  would  get  an  Insignificant  per- 
centage for  discharging  a  very  onerous  and  a 
very  responsible  du^.  No  control  seems  to 
be  laid  on  the  exercise  of  the  discretion  con- 
fided to  the  council,  and  this  Is  a  very  per- 
suasive reason  for  holding  that  the  only  pur- 
pose of  the  charter  provlsltm  was  to  secure 
a  way  by  which  these  offlcers  could  be  paid 
for  extra  labor,  leaving  the  treasurer's  fees 
for  collection  to  be  fixed  by  the  general  act 
which  was  subsequently  passed  in  such 
broad  terms  as  reasonably  to  include  this 
matter.  These  conclusions  accord  witli  the 
judgment  as  enteral,  and  It  will  accordlngly 
be  affirmed.  Affirmed. 


(110  CaJ.  349) 

WHIPPLE  v.  HOPKINS  et  aL    (L.  A.  34.S.I 

(Supreme  Court  of  California.  Dec.  18,  IHUl.) 
ApPBAt<— Record— Affidavit8~-Biix     of  Bxcsp- 

TIONS— ApPBALABLB  OBOERfl— MANDAML^S. 

1.  Affidavits  of  oewiy-discovered  evidenr-c, 
made  to  support  a  motion  for  a  drw  trial,  vannot 
be  considered  on  appeal,  when,  although  printcti 
in  the  transcript,  they  are  in  no  way  identified  ns 
the  affidavits  used  on  the  hearinf;  of  the  molicm. 
and  the  transcript  does  not  even  show  that  they 
were  filed  in  the  court  bdow. 

2.  After  appellant  has  served  a  proposed  bill 
of  exceptionB  on  respondeat,  and  respondent, 
within  tne  proper  time,  serves  proposed  amend- 
ments thereto,  if  appellant  refuses  to  adopt  the 
amendments  he  is  required  by  Code  Civ,  Proc.  § 
^0,  to  present  them,  with  the  proposed  bill, 
within  10  days,  to  the  judge  who  tried  the  case, 
for  settlement,  upon  5  days'  notice  to  the  oppo- 
site party:  and  a  failure  to  do  bo  will  justify 
the  court  in  refusing  to  settle  the  bilL 

3.  He  lefusal  of  a  judge  to  settle  a  bill  of 
exceptions  is  not  appealable,  the  remedy  bein£ 
by  writ  of  maudate. 

Department  1.  Appeal  fnHU  superior 
court,  San  Diego  county;  E.  S.  Torrance, 
Judge. 

Action  by  one  Whipple  against  one  Hop- 
kins and  others.  From  a  judgment  for 
plalnticr,  and  an  order  denying  a  new  trial, 
and  an  order  refusing  to  settle  a  bill  of  ex- 
ceptions, defendants  Horace  A.  Mayhew  and 
Mary  3.  Mayhew  appeal.  Affirmed. 

PaiTlsh  &  Mossfaoider,  for  appellanta.  J. 
B.  Hannlx,  for  respondent. 

PER  CURIAM.  Action  to  quiet  title.  The 
plaintiff  bad  Judgment,  and  the  defendants 
Horace  A.  Mayhew  and  Mary  J.  Hsyben- 
appeal  from  the  judgment,  and  also  from 
an  order  denyli^  their  motion  for  a  new 
trial.  No  point  Is  made  upon  the  appeal 
from  the  Judgment.  The  complaint  Is  anffl- 
cient,  and  the  facts  found  support  the  Judg- 
ment. The  dnotlon  for  a  new  trial  was 
heard,  as  the  order  denying  the  motion  re- 
cites, upon  affidavits  of  neirty-dlscovered 
evidence.  Affidavits  are  printed  In  the 
transcript,  but  th^  are  In  no  way  IdenUfled 
as  having  been  the  affidavits  used  upon  the 
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hearing  of  tb«  motton,  nor  does  the  tran- 
script ahow  that  tbey  were  even  filed  In  the 
court  below.  Tbat  tbey  cannot  lie  consid- 
ered Iqr  this  court  has  often  been  decided. 
It  Is  tme  that  fbe  comrt,  in  tta  order  deny- 
ing the  motion,  refers  to  affldaTlts,  bat  not 
In  snch  a  way  as  to  Identify  these  as  the 
affidavits  r^erred  ta  Fish  t.  Benson,  71 
Cal.  431,  12  Pac.  454. 

The  defendants  hare  also  appealed  from 
an  order  refusing  to  settle  a  bill  of  excep- 
tions. After  the  decision  upon  the  trial  the 
defendants  served  upon  the  plaintiff  their 
proposed  bill  of  exceptions,  February  28, 
1806,  to  which,  on  Uarch  18,  1806,  the  plain- 
tiff proposed  certain  amendments.  No  ac- 
tion was  taken  by  the  defendants  for  the 
purpose  of  having  the  bill  settled  until  Au- 
gust 21,  1896,  when  they  gave  notice  that 
they  would  ask  the  court  to  disallow  the 
amendments  and  settle  the  bill  as  proposed 
by  them.  Upon  the  objection  of  the  plain- 
tiff, the  court  refused  to  settle  the  bill,  upon 
the  ground  that  the  defendants  did  not, 
within  10  days  after  the  service  on  them  of 
the  proposed  amendment,  present  It,  with 
the  amendments,  for  settlement,  as  required 
by  section  0S9.  Code  Civ.  Proc.,  or  offer  any 
excose  for  not  so  doing.  As  the  defendants 
refused  to  adopt  the  amendments,  they  were 
required,  under  section  650,  Code  Civ.  Proc., 
within  10  days  after  receiving  the  proposed 
amendments,  to  present  them,  with  the  pro- 
posed bill,  to  the  judge  who  tried  the  case, 
for  settlement,  upon  6  days'  notice  to  the 
opposite  party;  and  the  failure  to  do  so  jus- 
tified the  court  In  refusing  to  settle  the  bllL 
Henry  v.  Mergulre,  106  Col.  142,  39  Pac.  590. 
In  Pendergrass  v.  Cross,  73  Cal.  475,  15  Pac. 
63,  the  moving  party  adopted  the  proposed 
amendments,  and  there  was  no  occasion  to 
give  to  the  <9poBlte  party  any  notice  of  set 
tlement. 

Although  this  action  of  the  court  has  been 
discussed  In  the  briefs  of  the  respective 
counsel,  we  do  not  wlsb  to  be  considered  as 
holding  that  the  order  Is  appealable.  If  a 
Judge  Improperly  refuses  to  settle  a  pro- 
posed bill  of  exceptions,  he  may  be  compel- 
led to  act  by  a  writ  of  mandate,  as  was 
done  In  the  case  of  Pendergrass  t.  Cross, 
supra,  but  his  refusal  to  act  Is  not  an  order 
which  may  t>e  reviewed  on  appeal,  l^e  im- 
propriety of  the  practice  is  seen  by  a  con- 
sideration of  the  record  In  the  present  ap- 
peal. The  court.  In  passing  upon  the  mo- 
tion for  a  new  trial,  could  not  consider  any 
of  the  matters  set  forth  in  the  proposed  bill; 
and,  as  the  appeal  from  Us  order  denying  a 
new  trial  must  be  determined  upon  the  same 
record  as  that  presented  in  the  court  below, 
this  court  Is  equally  precluded  from  looking 
into  the  proposed  bill.  The  action  of  the 
court  In  reference  to  the  settlement  of  the 
bUl  Is  subsequent  to  the  trial  of  the  c»use, 
and,  of  course,  cannot  be  a  ground  for  grant- 
ing or  denying  the  motion  for  a  new  trial.  As 
the  tupwior  court  denied  the  motion  for  a  new 


trial,  a  nvecnl  of  Hs  oider  refusing  to  settle 

the  bin  would  leave  no  funetknt  for  It  to  per- 
form. There  can  be  <aily  one  motbn  for  a 
new  trial  In  a  cause,  and,  as  that  was  brought 
to  a  hearing  and  decided  by  the  court  be- 
fore the  bill  of  exceptions  was  settled,  and 
wlthoat  any  objection  on  that  ground  from 
the  moving  party,  any  subsequent  action  by 
the  court  for  the  purpose  of  settling  the 
bill  would  be  futile.  The  appeal  from  the 
order  refusing  to  settle  the  bUl  of  exceptions 
is  dismissed,  and  the  judgment  and  order 
denying  a  new  trial  are  affirmed. 


(Ill  C*i.  ssj 

THUHBKR  T.  MBVES  et  aL  (S.  F.  737.) 
Onpreme  Court  ol  CaUfomla.  Dec  lOi  1887 J 
Transferred  to  court  tn  bank.  Reversed. 
For  opinion  In  department,  see  60  Pac. 

1063. 

PER  CUniAM.   R^ieartng  denied. 

BEATTT,  a  J.  (dlssenthig).  On  the  doe- 
trine  of  equltaUe  conversion,  and  the  theory 
that  defendants  are  equitable  owners  of  the 
fee  In  the  land,  subject  only  to  a  Hen  for  the 
money  due  plaintiff.  I  think  it  was  error  not 
to  decree  a  foreclosure  of  the  lien.  The  plead- 
ings would  have  warranted  such  a  decree, 
and  equity  demanded  tt  As  it  Is,  plaintiff  t? 
turned  over  to  another  action  for  the  r^ief 
that  he  should  have  had  In  this  action,  with 
costs.  For  this  reason  I  think  that  the  case 
should  bare  been  ordered  to  a  rehearing. 


ai9  Cat  811) 
PESHINE  V.  ORD  et  al.   (U  A.  252.) 
(Supreme  Coort  of  OsiifOrnia,   Dec.  IS,  1807.) 

LlMIT&TIOXS  —  ROMltlXO    or    STATITTK  AOAIXSf 
MOKTOAeOKk— 8crFICIF.NCT  or  EVIDCKGB 
— ADVBK8B  PU98K8SI0X. 

1.  Where  a  deed  is  abidate  In  form,  but  Is 
claimed  by  the  grantor  to  be  a  mere  moriKnpe 
to  secure  a  debt  which  be  claims  to  have  n:iid, 
the  ^ntor  most  proceed  to  enforce  hia  cl.-iim 
withm  fire  years  from  the  time  the  grnutee  ns- 
aerts  his  adveree  hoMing,  whether  the  ilt'bt  clniiD. 
ed  to  be  secnred  by  the  tloed  be  actaally  paid  or 
not.   Code  Civ.  Proc.  fi  34G. 

2.  A  deed  ainolute  in  furm,  nude  in  1S76,  con- 
veyed laud,  a  part  of  which  wns  afterwards,  in 
the  snnie  year,  decreed  to  the  grnntor'a  wife,  la 
an  action  of  dirorce.  In  1800  the  Krnntor  and 
gmntoe  settled  a  snit  concerninir  their  fiduciary 
relations,  and  agreed  that  the  land  in  qiiea{i<ui 
was  tlie  property  oC  l4ie  Rrantee  at  the  tiine  of 
beginning  the  action,  in  18S7,  but  nude  no  niea- 
tlon  of  the  deed  of  1875  ever  having  bad  the 
cfaamcter  of  a  mortgage.  The  grantee  refneetl. 
in  1875,  to  recognize  the  right  of  the  diron.-ed 
wife  to  any  port  of  the  land  conveyed  by  the 
deed.  In  a  suit  by  the  grantee  of  the  diTorcvd 
wife  to  quiet  title  to  tliat  portion  Of  the  land  de- 
creed to  tier,  there  waa  evidence  to  thow  that 
the  deed  of  1875  was  intended  to  be  a  mortgaj^c. 
Hrld,  that  the  settlement  of  1S90  was  not  an 
abatement  of  adverse  holding  as  to  the  wife,  ao 
as  to  aava  the  Umilatlons  Irom  running  f^galmt 
her. 
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'  Department  2.  Appeal  from  superior  court, 
Santa  Barbara  county;  B.  T.'  WilUams, 
fudge. 

Action  by  Rebecca  R.  Qrd  Ferine  against 
Eliza  G.  Ord  and  ottaers.  From  a  Judgment 
In  favor  of  plalntilf,  and-  from  an  order  deny- 
ing a  new  trl^l^  4efendants  an>eal.  Be- 
versed. 

Bicbards  &,  Carrier,  for  appellanta.  Wrigbt 
ft  Day^  for  respondent 

FEB  OUBIAM.  AcUon  to  qtilet  title  to  a 
portion  of  a  certain  lot  [No.  97),  outside  lands 
of  the  town  of  Santa  Barbara.  On  January 
29,  187S,  James  L.  Ord,  then  the  owner  of 
ftald  lot  97,  executed  a'  deed  purporting  to 
convey  the  whole  thereof  to  one  Robert  B. 
Ord,  his  brother,  for  the  expressed  conBlderar 
Hon  of  fl,500.  On  August  20,  1875,  In  an 
action  of  divorce  between  said  James  and 
his  wife,  AngttBtiaa  de  la  Querra  de  Ord,  the 
former  district  court  rendered  a  decree  where- 
by,  In  terms,  a  tract  of  18  acres  ott  the  west 
fide  of  laid  lot— approximately  one-faaU  of  the 
same— was  apporttoned  and  set  over  to  the 
wife.  Plaintiff  Is  the  daughter  of  said  James 
Und  Angustlas;  and  whatever  title  to  the  land 
was  aoQulred  by  AngusUas  In  virtue  of  said 
decree  passed  1^  her  deed  of  gift,  made  June 
1, 187S,  to  the  plalntlft,  who  was  then  of  full 
age.  Hie  present  action  was  b^cun  on  De- 
cember 8,  1891.  Plaintiff  claims  that  the 
deed  of  January  29,  1875,  1^^  James  to  Rob- 
ert Ord,  was  intended  to  operate  as  a  mort- 
gage oidy;  that  the  obligation  secured  there- 
in was  disdiai^ed,  and  hence  that  the  title 
she  deraigns  through  her  mother  Is  valid 
against  the  defendants,  who  are  the  heirs  at 
law  of  said  Robert  Defendants  deny  these 
pretensions  of  the  plaintiff,  and  plead  also 
the  statutory  limitation— five  years— prescrib- 
ed for  actions  to  recover  real  pnverty,  or  to 
redeem  from  a  mortgagee  thereof  In  posses- 
sion. Code  Civ.  Froc.  ||  318,  31%  346.  All 
the  issues  were  found  In  plalntUTs  favor  by 
the  court  below. 

It  Is  alleged  plaintiff  Qiat  the  deed  of 
January  29,  1875,  was  made  to  secure  the 
payment  of  money,  and  the  flndllig  of  the 
court  was  similar.  It  was  not  alleged  or 
found  what  amount  was  thus  secured,  nor 
when  It  was  payable,  nor  to  whom;  but  It 
seems  to  have  been  the  theory  of  tbe  case 
made  for  plaintiff  Uiat  Robert  Ord  became 
security  on  the  note  of  James  Ord  to  a  cer^ 
tain  bank,  payable  June  26,  187S,  and  that 
James  made  said  deed  to  IndemnlfSr  Robert 
^gainst  loss  from  such  relation  of  suretyship; 
that  Robert  paid  the  note,  and  afterwards  re- 
ceived funds  of  James  sufficient  fbr  his  r^- 
bursement  &£nch  vagueness  permeates  the 
plaintiff's  case,  though  possibly  the  flndhigg 
and  judgmott  should  not  fall  on  this  account 
alone.   GUne  t.  BobUns,  112  Gal.  SSL,  H 

Pac.  loas. 

Subsequently  to  the  deraee  of  August  20^ 
1876,  by  whieb,  plaintiff  allece«i  tltie  to  the 


tract  In  suit  pdssed  from^  Jalnes  Oftt,  said 
James  made  to  Robert  Ord  nther  conveyances 
of  land  In  the  same  vldnlt?,  all  absolute  la 
form,  but  datmed  noW  by  James  to  have 
been  executed  by  way  of  mortgage,  or  else 
In  trust,  to  be  managed  and  controlled  by 
Robert  for  the  beneOt  of  James;  to  pay  the 
tatter's  debts,  and  for  other  purposes.  Some 
of  the  lands  Included  In  these  transactions 
were  retransf erred  by  Robert  to  James  bi 
187S>  The  residue,  together  with  the  parcel  In 
controversy  here,  continued  in  Boberf  s  posses 
slon.  In  the  month  of  October,  1886,  as  ap- 
peared from  the  evidence  for  plaintiff,  James 
demanded  of  Robert  a  reoonveyance  of  the 
property,  and  thereupon '  Robert  repudiated 
and  disavowed  any  fiduciary  relations  with 
James,  and  refused  to  account  for  tbe  profits 
of  the  land,  and  refused  to  convey  any  por- 
tion thereof  remaining  In  Us  possession.  On 
September  22,  1887,  Jtaaen  instltoted  a  suit 
against  hia  brotiier  for  an  accounting  and  to 
enforce  a  reconveyance  of  the  property,  pend- 
ing which  action,  on  October  20,  1889,  Robert 
died.  On  June  28, 1890,  a  compromise  of  the 
suit  was  agreed  upon  In  writing  between 
James  and  the  representatives  of  said  de- 
ceased, with  the  approval  of  the  defradants 
here;  and  In  February,  1891,  a  Judgment  was 
entered  disposing  of  tbe  case  accordingly.  By 
the  terms  of  such  written  agreement  It  was 
declared,  in  substance,  that  said  James  was 
the  owner  of  certain  parcels  of  the  land  de- 
scribed In  hia  complaint  In  that  action,  that 
Robert  had  held  the  same  In  trust  for  him, 
and  that  such  trust  was  fully  executed.  Bat 
as  to  other  portions  of  the  lands  which  were 
the  subject  of  the  suit  Including  the  tract 
Involved  In  the  present  action.  It  was  de- 
clared that  James  had  no  right,  title,  or  In- 
terest legal  or  equitable,  In  or  to  the  same, 
and  that  Robert  was  the  owner  thereof  when 
the  action  was  begun,  and  that  his  helre  {tha 
defendants  In  the  {wesent  action)  were  own- 
ers of  the  same  ^t  the  time  of  such  agree- 
ment Said  agreement  contained  no  admle- 
slon  that  the  deed  of  Juiuary  28,  1876,  ever 
had  the  character  of  a  mortage.  There  was 
further  evidence,  without  conflict,  that  soon 
after  the  decree  In  the  suit  for  divorce,  by 
which  tiie  parcel  here  chtimed  by  plaintiff 
was  set  over  to  her  mother,  the  latter  re- 
quested a  deed  thereof  from  Robert  Ord; 
that  be  refused,  and  then  asserted  tiiat  he 
bad  purchased  the  properly  for  cash  paid  to 
his  brother,  and  that  he  owned  the  same. 
Robert  Ord  had  exclusive  and  notorious  pos- 
session of  the  land  from  1875  nnffl  his  death, 
and  such  possession  was  contliAied  by  his 
represmtatlves  or  heirs  after  his  death;  and, 
for  more  than  five  years  next  bef i»e  the  com- 
mencement of  this  action,  Robert  and  bis 
Said  snccesBora  paid  the  taxes  thereon. 

<lt  Is  a  setued  rule,"  said  the  court  la 
Bpect  V.  Spect,  88  Cal.  443,  26  Fac.  203.  "that 
a  mortgagor  cannot  maintain  ejectment 
against  his  mortgagee  untn  the  dAt  Is  paid." 
Invoking  this  principle,  connsd  Cor  plaintiff 
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contend  Uiat  from  1S7S  to  1890  tbe  Btatnte 
of  limitation*  wu  not  In  motion  against  her 
title.  They  say  that  the  mortgage  "was  not 
actually  satisfied  and  discharged  nntO  the 
settlement,  which  was  condnded  Jnne  28, 
1890.  Then  for  the  first  time  a  right  of  ac- 
tion by  this  plalntUf  for  possession  of  the 
premises  accmed."  But,  from  the  Inability 
of  the  mortgagor  or  his  successor  In  the  title 
to  maintain  an  action  to  recover  the  prem- 
ises in  the  possession  of  the  mortgagee  with- 
out discharging  tbe  mortgage,  it  does  not  at 
all  follow  that  he  may  not  be  barred  by 
verse  holding  of  tbe  mortgagee  If  the  evi- 
dence here  shows  tb&t  the  deed  of  January 
29. 1875,  by  James  to  Bobert  Ord  was  a  mort- 
gage. It  also  shows  that  the  condition  thereof 
was  broken  years  before  the  action  was  com- 
menced by  tbe  mortgagor  against  the  mort- 
gagee to  compel  a  reconveyance.  Of  coarse, 
be  wbo  aeekB  eqnity  must  do  equi^,  and  a 
mortgagor  who  seeks  to  quiet  title  against 
Oie  mortgagee  in  possession  must  pay  the 
mortgage  as  a  condition  of  success  in  his 
suit  Brandt  v.  Thompson,  91  Cal.  458.  27 
Pac.  763.  But  if  the  mortgagee  in  such  a 
case  denies  that  there  Is  any  equity  to  be 
done  between  him  and  the  mortgagor,  asserts 
title  in  himself,  and  otherwise  manifests  an 
adverse  holding,  tbe  mortgagor,  or  those 
claiming  in  his  right,  must  proceed  againat 
him  wltbln  five  years,  or  lose  all  remedy, 
whether  the  debt  or  obU^tlon  secured  by 
the  mortgage  has  been  paid  or  not.  Code 
Qv.  Proc.  S  346;  Warder  v.  Bnslen,  78  CaL 
291,  14  Pac.  874.  Here  tbere  was  a  clear 
showing  of  a  hostile  holding  against  both 
James  Ord  and  the  plaintiff ;  b^lnning  at 
least  as  early  as  the  year  1886,  and  continu- 
ing fen*  more  than  five  years  before  the  com- 
mencement of  tbe  action.  Had  James  Ord 
not  been  devested  of  the  title,  and  bad  he 
omitted  to  bring  any  action  until  the  time 
the  plaintiff  set  on  foot  the  present  suit,— De- 
cember 8,  1891,— It  is  plain  he  would  have 
been  barred;  and  we  think  the  plalntUf  Is  In 
DO  better  predicament  Her  remedy  was  not 
saved  by  the  action  brought  by  James  against 
Robert  in  1887.  The  tltie  of  James  was  de- 
vested In  the  divorce  suit  12  years  before, 
and  thenceforward  bis  acts  were  those  of  a 
stranger  to  tbe  premises.  Barber  v.  Babel, 
36  Cal.  20,  and  cases  cited.  Besides,  he 
agreed  with  the  heirs  of  Robert  In  that  acUon 
that  they  were  tbe  owners  of  the  land.  Of 
coarse,  this  fact  coald  not  defeat  any  rights 
of  the  plaintiff;  but  It  shows^  that,  as  against 
her,  there  was  no  abatement  of  tbe  adverse 
claims  of  the  defendants,  and  that  no  re- 
demption of  the  land  was  contemplated  by 
the  parties  to  such  agreement  It  follows 
that  the  finding  that  tbe  alleged  mortgage 
was  discharged  by  the  settlement  of  June, 
1890,  Is  not  supported  by  the  evidence.  With 
the  overthrow  of  this  finding,  the  judgment 
must  fall.  For  the  foregoing  reasons  the 
Judgment  and  order  api>ealed  from  must  be 
.-e  versed,  and  It  is  so  ordered. 


(CaL 

OU  CaL  m) 

PEOPLE  V.  VAN  HOBN  el  aL  (Gr.  282.)  * 
{Supreme  Oonrt  of  Califomia.   Dee.  16,  1897.) 

HOMIOIDB  — CBIMUrAL  LaW  — ImDIOTWBIIT— POVT- 
PO:f«fSKT    or     PBBLIHIlTARr     Ez&MINATIOK — 

Thul  —  OanBa  or  Psoor  —  Rbquest  roa  Ih- 

STBDOTIOMS — CONSPIRAOT  — EVIDBKOB — ADMISSI* 

BiUTT  — Hahmlbss  ISbbob— Jvbt~Ois<KUMI 

torn  SlOKHBM— MlBOOHDCaT. 

1.  Though  Pen.  Code,  1  861,  provides  that  a 
prdlmiiiary  examination  shafl  not  be  postponed 
more  than  six  days,  oqIcbi  by  dtfttdanf  s  con- 
sent yet  if  the  examining  mari^iate  pestpones 
the  examination  longer  than  nx  days,  and  de- 
fendant Eemsins  In  custody  for  a  ihort  period  aft- 
er the  dx  days,  and  the  examination  proceeds 
to  a  commitment  for  raobable  cause,  defendant 
has  received  no  material  prejudice;  and  an  in- 
dictment will  not  thereafter  be  set  aaide  on  tbe 
ground  **tiiat  before  the  flUog  thezeof,  the  de- 
fendants had  not  beetf>Jegally  committed  by  a 
magistrate,"  aa  provided  or  Code,  t  995, 
sabd.  4. 

2.  Defendants  were  being  tried  for  s  mard» 
tiiat  occurred  in  a  Bparsely-settled  oommonity 
while  decedent  was  in  their  coatody  aa  officers 
of  the  law.  After  tbe  homldde,  defendants  stat- 
ed that  a  mob  had  taken  decedent  away  from 
them  and  killed  him.  Hdd,  It  was  not  error  to 
permit  the  prosecntion  to  anticipate  the  defense, 
and  show  that  persons  living  within  several  milM 
of  tbe  place  of  the  homicide  wue  not  near  thee* 
wtien  it  occurred. 

3.  An  objection  that  declarations  of  alleged 
conspirators  were  admitted  before  there  was 
sufficient  proof  of  the  conspiracy  Is  of  no  avail, 
where  the  conspiracy  is  thereafter  snffidentiy 
proved. 

4.  Where  defendants  were  charged  With  nonr- 
deiing  L,  while  he  was  their  pnsoner  on  the 
charfK  of  shooting  T.,  and  the  state  claimed 
that  V.  and  five  other  persooi  conspired  with  de- 
fendants to  murder  L.,  It  was  harmless  error  to 
admit  the  declaration  of  V.  to  the  said  Bve  p^ 
sons  tiiat  L.  shot  him,  tiiongb  the  conipiracy 
was  not  proved. 

6.  Where  defendants  were  charged  with  mur- 
dering L.  while  he  was  their  priBoner  on  the 
charge  of  shooting  V.,  and  it  was  claimed  that 
defendants  coosplred  with  V.  to  mnrder  L.,  and 
that  L.  did  not  in  fact  shoot  V..  declarations  of 
V„  shortly  after  he  was  shot  (the  state  claimed, 
accidentally),  that  he  did  not  know  who  shot  him, 
were  admiasible. 

6.  Evidence  as  to  L.'s  whereabouts  when  T. 
claimed  that  he  was  shot  was  admissible. 

7.  Where  defendants  were  charged  with  mur- 
dering decedent  wbUe  in  their  custody  as  officers 
of  the  law,  and  they  claimed  that  a  mob  had 
taken  him  away  from  them  and  killed  him,  and  a 
letter  bad  been  fonnd  on  decedent's  body,  and 
had  been  buried  with  him,  it  was  not  error  to 
deny  an  offer  to  prove  the  content^  and  to  re- 
fuse to  allow  defendants  to  State  what  tiiey  ex- 
pected to  prove  thereby. 

8.  Where  a  jnror  became  sick  after  the  Im- 
uaneling  of  the  jury,  and  before  the  introduc- 
tion of  evidence,  it  was  not  error  to  discharge 
him.  and  to  draw  and  examine  another  juror,  m 
view  of  Pen.  Code,  8  1123,  providing  that  if,  be- 
fore the  trial  is  concluded,  a  Juror  beeonkes  sick, 
be  may  be  dischnrged,  and  a  new  Jurar  may  be 
sworn,  and  the  trial  twgun  anew. 

9.  Defendants  cannot  complain  of  a  charge 
given  at  their  own  request,  tnongh  it  encioa<^es 
upon  the  province  of  the  jury. 

10.  It  was  not  error  to  strike  the  word  "greaf* 
from  a  request  to  charge  that  the  verbal  ad- 
niiissions  of  a  party  should  be  received  with 
"great  caution,  in  view  of  the  fact  that  Oode 
Civ.  Proc.  S  2061,  relating  to  snch  admissioniL 
does  not  use  the  word  "greats  beCOM  the  word 
"caution." 

11.  It  is  proper  to  r^nse  requests  to  diarge  on 
a  subject  of  reasonable  doubt,  where  a  eomj^ta 
charge  on  that  aabject  had  bees  given. 

ftRehearina  denied. 
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12.  It  Is  proper  to  refuse  to  charse  that  statfr- 
menlB  by  tbe  proMCUting  attonier  of  facta  not 
proved  should  be  diaregarded,  where  the  charge 
was  not  called  for  bf  anrtUDg  aivearing  In  the 

record. 

13.  After  8  juror  had  asked  aoother  to  take  a 
drink  while  in  an  hotel,  the  aherifC  asked  all  the 
jurors  to  take  a  drink;  and  some  of  them  took 
about  two  tableapoonfula  of  whisky,  some  took 
cigars,  and  one  took  mineral  water.  No  one  was 
affected  in  any  way  by  what  be  drank.  Bd4, 
the  verdict  should  not  be  set  aside. 

Id  bank.  Appeal  from  su[>erlor  court, 
Trinity  county;  J.  F.  EUlson,  Judge. 

B.  Van  Horn  and  anotber  appeal  from 
a  coDTlctlon  of  murder  In  tbe  aecond  degree, 
and  from  an  order  denying  a  new  trlaL  Af- 
firmed. 

D.  G.  Reid  and  H.  H.  Given,  for  appeUants. 
Atty.  Gen.  Fitzgerald,  for  tbe  People. 

McFABLAND,  J.  The  defendants.  Van 
Horn  and  Crow,  were  charged  by  Informa- 
tion with  the  murder  of  one  A.  D.  Littlefield. 
They  were  convicted  of  murder  in  the  sec- 
ond degree,  and  sentenced  to  Imprisonment 
in  tbe  state's  prison;  and  tbey  appeal  from 
the  Judgment,  and  from  an  order  denying  a 
new  trial.  Tbe  transcript  is  quite  volumin- 
ous, and  appellants  make  a  great  many 
points  upon  exceptions  taken  by  them  to  rul- 
ings of  tbe  court  below  upcm  tbe  admissibili- 
ty of  evidence,  and  to  instructions  given  and 
refused.  We  do  not  think  that  any  of  these 
points  are  very  Important,  or  show  reversible 
error.    Some  of  them  will  be  noted  hereafter. 

Tbe  most  serious  point  made  by  appeUants 
arises  upon  tbe  denial  of  tbe  court  to  grant 
their  motion  to  set  aside  the  Information; 
tbe  motion  l>eing  upon  tbe  ground  "that  be- 
fore tbe  filing  thereof  tbe  defendants  bad  not 
been  legally  committed  by  a  magistrate,"  as 
provided  In  subdivision  4  of  section  905  of 
the  Penal  Code.  Tbe  specific  facts  relied  on 
by  a];q;>ellants  are  that  at  tbe  i»-elimlnai7 
examination  the  committing  magistrate,  up- 
on affidavit  of  the  prosecuting  officer  showing 
the  absence  of  material  witnesses  for  the 
prosecution,  postponed  the  hearing  for  a 
period  of  more  than  six  days,  without  the 
consent  of  the  appeUants.  Appellants  con- 
tend that  this  was  in  violation  of  section  881 
of  the  Penal  Code,  which  provides  as  follows: 
**The  examination  must  be  completed  at  one 
session,  unless  the  magistrate,  tor  good  cause 
shown  by  affidavit,  postpone  it  The  post- 
ponement cannot  be  for  more  than  two  df^e 
at  each  time,  nor  more  than  six  days  In  all, 
unless  by  consent  or  on  motion  of  the  de- 
fendant" And  tbe  contention  Is  that  for 
this  reason  the  defendants  were  not  "legaUy 
committed  by  a  magistrate."  It  Is  not  de- 
Bled  that  In  other  respects  tbe  preliminary 
exandnatlon  was  regularly  had,  and  that  tbe 
order  of  commitment  was  ivoperly  made.  It 
Is  true  that  appellants  contend,  in  connec- 
tion with  this  point,  that  the  affidavit  made 
for  the  continuance  was  not  sufficient;  but  it 
la  quite  evident  that  a  motion  to  set  aside 
an  Information  to  not  In  the  nature  of  an 


appeal  from  the  order  of  commitment  made 
by  the  magistrate,  and  that  mere  errors  al- 
leged to  have  occurred  during  the  preUmi- 
nary  ^caminatiatt  cannot  be  reviewed  on  each 
motion.  The  conunitment  by  a  magtetrate, 
after  «amlnatlon,  of  a  person  charged  with 
a  crime,  wUl  support  an  Information,  iriKre 
tbe  magistrate  had  jurisdiction  to  make  tbe 
commitment  and  there  was  no  Irregularity 
affecting  defendants'  substantial  rights;  and 
we  do  not  think  that  a  postponouent  of  the 
preliminary  examlnati<m  beyond  six  days, 
whether  erroneous  or  not  affected  the  Ju- 
risdiction. If  the  postponement  worked  ap- 
pellants any  legal  wrong,  such  wrong  con- 
sisted in  their  temporary  iUegal  confinement 
by  tbe  officer  who  bad  them  in  custody,  for 
which,  if  not  lawful,  thero  would  have  been 
a  remedy  at  the  time.  If  they  could  have 
been  freed  from  custody,  and  had  procured 
that  result  they,  of  course,  could  have  been 
rearrested  upon  another  complaint;  but  as 
the  examination  upon  the  original  complaint 
proceeded  to  completion,  and  was  foUowed 
by  a  commitment  In  due  form,  the  mere  poet- 
pouement  of  the  hearing  complained  of  did 
not  destroy  the  jurisdiction.  A  party  who 
has  been  convicted  by  a  jury  in  the  suparior 
court  after  a  fair  trial,  upon  an  information, 
cannot  avoid  the  verdict  for  any  reason 
founded  on  an  alleged  defect  in  tbe  prelimi- 
nary examination  and  commitment  unless 
by  such  defect  he  was  deprived  of  some  sub- 
stantial right  Section  861  la  evidently  In- 
tended to  protect  a  party  from  loss  of  Uberty 
for  an  unreasonable  time  under  the  pretext 
of  a  criminal  charge  against  him;  but  when, 
as  in  tbe  case  at  bar,  be  remains  In  custody 
for  a  short  period  after  the  sbc  days,  and 
the  examination  then  proceeds  to  a  commit- 
ment which  is  based  on  probable  cause,  it 
cannot  be  said  that  he  has  suffered  any  ma- 
terial prejudice  In  the  matter  of  the  commit- 
ment. Certainly  he  did  not  suffer  legal  prej- 
udice because  at  the  time  to  which  the  ex- 
amination had  been  continued  the  necessary 
witnesses  for  the  prosecution,  whose  pres- 
ence could  not  have  been  procured  within  the 
six  days,  appeared  and  testified. 

We  will  notice,  of  tbe  other  numerous 
points  made  by  appeUants,  those  which  we 
deem  of  Importance;  and,  In  order  the  better 
to  do  so,  we  wUl  state  briefly  the  main  facts 
in  the  case:  On  the  afternoon  of  the  27tb 
day  of  September,  189S,  the  appellants,  Van 
Horn  and  Crow  (the  former  being  a  consta- 
ble), arrosted  the  deceased,  Llttlefleld,  upon 
the  charge  of  having  shot  one  Vinton  on  tbe 
25th  of  the  same  month.  The  arrest  was 
made  at  Eel  river,  on  or  near  the  trail  which 
runs  from  the  river,  through  a  mountalnona 
and  sparsely-settled  country,  near  the  boun- 
dary line  between  tbe  counties  of  Mendodno 
and  Trinity,  up  over  Wylackie  Hill  and  Red 
Mountain,  past  what  Is  known  as  tbe  "Red 
Mountain  House,"  and  thus  on  to  Weaver- 
vllle,  tbe  county  seat  of  Trinity  countr- 
About  four  or  five  miles  from  the  river  Uirae 
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18  What  If  known  aa  the  "Porks  of  the  Trail**; 
one  branch  going  to  the  Red  Mountain 
House,  and  the  other  to  the  honse  of  one 
Thomas  Hayden.  When  Uttlefleld  was  ar- 
rested, he  was  engaged,  with  two  compan- 
ions, in  herding  cattle,  and  was  at  the  time 
resting  near  the  trail.  The  defendants  dis- 
armed him,  and  started  with  him  up  the 
trail,  riding  single  file;  Van  Horn  being  first, 
Llttlefleld  next,  and  Crow  behind.  The  de- 
fendants were  both  armed.  They  were  go- 
ing In  this  position  when  last  seen  by  Ltttle- 
fleld's  companions,  and  were  shortly  after- 
wards seen  In  the  same  position  by  another 
witness.  Abont  sondown,  two  persons  (Wal- 
ter Clark  and  George  Block),  who  were  then 
at  or  near  the  Red  Mountain  Honse,  which 
Is  about  2  or  2^  miles  from  said  forks,  heard 
three  shots  from  the  direction  of  the  forks. 
Abont  20  minutes  or  half  an  hour  afterwards 
the  defendants  rode  up  to  where  Clark  and 
Block  were,  ana  told  them  that  a  mob  bad 
taken  Uttlefield  away  from  them  and  killed 
him.  Crow  said  that  there  were  about  20 
men  In  the  mob,  and  about  20  shots  fired; 
and  Van  Horn  said  tliat  there  were  about  a 
dozen  men,  and  about  a  dozen  shots  fired. 
Clark  suggested  going  back  to  see  If  anything 
could  be  done  for  Llttlefleld,  but  defendants 
said  that  nothing  could  be  done,  as  Littlefleld 
was  dead.  The  defendants  then  went  on  to 
the  house  of  a  brother  of  the  defendant  Van 
Horn,  which  Is  several  miles  beyond  the  Red 
Mountain  House.  On  the  morning  of  the 
next  day  the  dead  body  of  Llttlefleld,  with 
three  bullet  holes  in  it,  was  f  otmd  at  or  near 
said  forks.  The  body  was  suspended  by  a 
rope  to  the  limb  of  a  tree,  the  feet  being 
within  a  few  inches  of  the  ground.  The 
above  facts  are  not  denied  by  the  appellants, 
except  only  the  hearing  of  three  shots  by 
Clark  and  Block.  The  defense  was  that  Llt- 
tlefleld was  forcibly  taken  away  from  them 
and  IclUed  by  a  hostile  mob;  and  It  may  be 
remarked  here  that  there  was  ample  evi- 
dence to  warrant  the  jury  in  finding  the  de- 
fendants guUty,  unless  the  killing  was  done 
by  a  mob,  as  claimed  by  appellants.  And. 
so  the  whole  case  revolves  around  the  ques- 
tion whether  or  not  there  was  such  a  mob, 
who,  against  the  will  of  the  defendants, 
took  Llttlefleld  away  from  them  and  killed 
him. 

One  of  the  main  points  made  by  the  ap- 
pellants In  the  matter  of  the  admissibility 
of  evidence  Is  founded  upon  exceptions  to 
the  rulings  of  the  court  allowing  the  prose- 
cution to  prove  the  whereabouts  of  a  num- 
ber of  persons  on  tlie  day  of  the  homicide. 
The  country  therealwnts  was  sparsely  set- 
tled, and  the  prosecution  called  a  number  of 
persons  .as  witnesses  who  lived  within  sev- 
eral miles  of  the  scene  of  the  homicide,  and 
had  them  testify  that  on  the  afternoon  of 
the  27th  they  were  not  near  the  place  where 
Llttlefleld  was  killed.  This  was  for  the  pur- 
pose of  showing  that  there  could  not  have 
been  a  number  of  persons  present  on  said 


trail,  as  asserted  by  appellants,— on  attempt 
to  prove  a  sort  of  an  alibi  for  the  mob.  This 
was  an  eSTort  on  the  part  of  the  prosecution 
to  anticipate  the  defense,  which  was  per- 
haps unnecessary.  If  it  had  been  offered  In 
rebuttal,  there  could  have  been  no  planslble 
objection  to  it;  but,  as  the  testimony  was 
relevant  to  the  main  Issue  in  the  case,  we 
see  no  ground  upon  which  It  could  be  held 
inadmissible  because  offered  in  anticipation 
of  the  defense  which  appellants*  declara- 
tions showed  they  intended  to  make.  There- 
fore we  do  not  think  that  the  court  erred  In 
admitting  such  testimony. 

Certain  other  points  of  appellants  are 
founded  upon  exceptions  to  rulings  of  tbe 
court  allowing  what  Is  claimed  to  be  Inad- 
missible evidence  to  prove  a  conspiracy.  It 
seems  from  t^e  arguments  of  counsel  here 
that  the  prosecution,  in  addition  to  resting 
upon  the  main  facts  above  stated,  had  a' 
theory  that  the  killing  of  Llttlefleld,  either 
by  the  appellants  themselves,  or  with  the 
aid  of  others  acting  in  conjunction  with 
them,  was  the  result  of  a  conspiracy  be- 
tween the  appellants  and  a  few  other  per- 
sons. The  appellants,  previous  to  the  ar* 
rest  of  Llttlefleld,  started  for  the  purpose  of 
making  the  arrest  from  the  house  of  a  man 
named  Thomas  Hayden,  who  lived  a  short 
distance  from  said  trail.  When  they  start- 
ed from  Hayden's  house,  there  were  with 
them  five  other  men,  viz.  Thomas  Hayden, 
Buck  Lalcock,  Joseph  Gregory,  Fred  Rad- 
cllff,  and  Gordon  Van  Horn,  all  mounted 
and  armed.  The  prosecution  put  nearly  all 
of  said  five  other  men  on  the  stand,  and 
they  testified  that  they  went  to  a  place  not 
very  far  from  said  trail,  where  Vinton  bad 
said  that  Littlefleld  had  shot  him  a  day  or 
two  before,  for  the  purpose  of  examining 
tracks,  etc.,  about  said  place.  They  testi- 
fied that,  before  they  reached  the  place 
where  they  intended  to  make  such  examlna* 
tlon,  the  appellants.  Van  Horn  and  Crow, 
left  them,  and  went  down  towards  the  place 
where  the  latter  afterwards  arrested  Little- 
fleld, and  that  they  were  not  present  at  the 
place  where  Littlefield  was  afterwards  kill- 
ed, and  knew  nothing  about  that  transac- 
tion. There  was  certainly  nothing  in  this 
testimony  that  was  objectionable.  Upon  Its 
face.  It  did  not  differ  from  tbe  said  testi- 
mony of  other  witnesses  showing  the  where- 
alKJuts  of  different  persons  on  that  day.  If, 
however.  It  be  assumed  that  the  prosecution 
was  intending  to  prove  a  consplra(7  between 
these  five  persons  and  the  appellants,  ajid 
also  said  Vinton,  we  do  not  see  that  any  of 
the  evidence  admitted  by  the  court  was.  un- 
der that  view,  inadmissible.  The  theory  of 
the  prosecution  In  this  regard,  if  there  was 
any  theory  as  to  a  conspiracy,  seems  to  have 
been  that  Vinton  was  not  shot  by  Littlefield, 
and  that  his  assertion  that  Littlefleld  shot 
him  was  a  mere  pretense  which  would  giv* 
the  conspirators  the  color  of  right  to  arrest 
LitUefleld,  and  to  claim  that  he  was  lOUeil 
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while  arrested  ij  a  snppoHed  mob.  It  wu 
proved  by  the  prosecution  that  Vinton  sent 
for  at  least  some  of  the  alleffed  conspirators 
to  come  to  the  house  of  Hayden,  where  Vin- 
ton was;  and  It  was  proven  that  on  the  day 
of  the  homicide  and  on  the  day  previous 
thereto,  all  thene  persons,  supposed  to  be 
conspirators,  did  assemble  at  the  house  of 
Hayden,  and  that  all  of  them,  except  Vln< 
ton,  who  was  unable  to  go,  did  leave  the 
house  of  Hayden  together,  all  armed,  on  the 
afternoon  of  the  27th,  and  did  go  In  the  di- 
rection of  the  trail  upon  which  Uttlefleld 
was  killed.  The  general  objection  is  made 
h^e,  as  it  Is  generally  made  in  a  defense 
against  an  alleged  conspiracy,  that  declara- 
tions of  the  alleged  conspirators  were  im- 
properly allowed  against  the  defendants  be- 
fore there  was  any  sufficient  proof  of  the 
conspiracy  Itself.  But  we  do  not  see  how 
any  such  objections  are  available  here.  In 
the  first  place,  the  order  In  which  evidence 
as  to  a  conspiracy  shall  be  received  is  very 
much  In  the  discretion  of  the  court;  and,  in 
tbe  second  place,  we  do  not  see  in  this  case 
where  any  declarations  of  one  alleged  con- 
spirator, charging  or  implicating  other  con- 
spirators, were  introduced.  If  there  was 
any  conspiracy  proved  in  this  case,  tt  was 
proved  by  the  combined  acts  of  the  con- 
spirators. These  persons  assembled  at  the 
house  of  Hayden,  where  Vtaiton  was  stopping. 
It  Is  apparent  that  they  knew  that  Vinton 
had  accused  littlefleld  of  shooting  him,  and 
that  Littlefleld  was  to  be  arrested;  and,  an 
hour  or  two  before  Littlefleld  was  killed, 
they  all,  except  Vinton,  went  together  in  the 
direction  of  the  place  of  the  homldde.  And 
these  facts,  with  others  not  necessary  to  be 
here  mentioned,  were  sufficient  to  go  to  the 
jury  as  evidence  strongly  tending  to  show  a 
prima  fade  case  of  conspiracy.  The  conten- 
tion that  the  declarations  of  one  alleged 
conspirator  against  the  others  were  Improp* 
erly  admitted  can  apply,  as  against  these 
defendants,  only,  so  far  as  we  have  ob> 
served,  to  the  admlaslon  of  statements  by 
Vinton  to  the  others  that  Littlefleld  had 
shot  him;  but  how  could  this  have  preju- 
diced appellants,  when  they  admit  that  they 
arrested  Littlefleld  for  his  alleged  attack  on 
Vinton?  There  was  no  pretense  of  any  oth- 
er cause  for  the  arrest  Moreover,  the  sub- 
sequent acts  of  the  alleged  conspirators 
made  the  said  statements  of  Vinton  clearly 
admissible;  and,  this  being  so,  the  order  in 
which  the  evidence  was  introduced  was  Im- 
material. People  V,  Fehrenbach,  102  Cal. 
396,  307,  36  Pac.  678;  People  v.  Daniels,  106 
OaL  2G1,  38  Pac.  720.  And  In  this  connec- 
tion we  may  here  say  that  we  see  no  error 
In  allowing  testimony  to  the  effect  that  Vin- 
ton said,  shortly  after  be  was  shot,  that  be 
did  not  know  who  shot  him.  Vinton  appear- 
ed at  the  house  of  Hayden  on  September 
26tb,  sufl^erlng  from  a  severe  gunshot  wound. 
He  said  that  he  was  shot  at  a  certain  place, 
about  A  mile  from  Hayden's  house,  by  a 


masked  man,  whom  he  claimed  to  Identify 
as  Littlefleld.  TSie  prosecution  seems  to 
claim  that  he  shot  himself  accidentally. 
Neither  do  we  see  any  error  in  allowing  tes- 
timony as  to  the  whereabouts  of  Littlefleld 
on  the  2Sth.  It  tended  to  show  that  he  did 
not  shoot  Vinton,  and  thus  to  support  the 
prosecution's  theory  of  a  conspiracy. 

On  the  cross-examination  of  a  witness  for 
the  prosecution  who  had  been  at  the  inqaest 
held  ovw  the  dead  body  of  Littl^dd,  he  tes- 
tified that  he  had  found  a  letter  on  the  per- 
son of  the  deceased;  that  he  had  read  It,  and 
had  returned  It;  and  tliat  It  bad  been  buried 
with  the  body.  The  appellants  tbeiv  asked 
the  witnees,  "Who  was  tbe  letter  from,  and 
to  whom?"  An  objection  to  the  question  by 
the  prosecution  was  sustained.  Appellants 
then  offered  to  prove  the  contents  of  the  let- 
ter, and  their  offer  was  denied;  and  the  court 
declined,  aa  we  understand  the  record,  to  al- 
low appellants'  counsel  to  state  what  th^ 
proposed  to  prove  as  such  contents.  ITiese 
mlings  are  contended  by  apepUants  to  be  re- 
versible eiTon.  But  we  cannot  imagine  how 
any  possible  contents  of  the  letter  would  have 
constltated  evidence  favorable  to  appellants 
as  to  any  ot  the  Issues  In  the  case,  and  coun- 
tA  have  not  suggested  any  plausible  reason 
why  such  contents— ascrlUng  to  them  any 
character  which  counsel  might  choose  to 
name— would  have  been  material  or  pertinent 
evidence  In  ttie  case.  We  do  not  think,  there- 
fore, that  said  nillQgs  were  erroneous  or  prej- 
udicial to  appeUanta.  There  are  a  number 
of  other  exceptions  to  rulings  about  the  ad- 
missibility of  evidence,  and  It  would  take  a 
great  deal  of  time  and  space  to  enumerate 
and  specially  notice  each  of  them;  and  this 
we  deem  tt  unnecessary  to  do.  It  is  suffi- 
cient to  say  that  most  of  sach  rulings  were 
deaiiy  right,  and  that  those  about  which 
there  could  be  any  question  concern  matters 
of  too  little  importance  to  warrant  a  new 
trial,  nnder  any  view  that  could  be  taken 
of  tbdr  correctness.  As  hereinbefore  stated, 
the  pivotal  question  In  the  case  was  whether 
or  not  the  deceased  was  actually  and  fordbly 
taken  away  from  appellants,  against  their 
will,  by  a  mob,  who  killed  him;  and  we  think 
that  this  question  was  fairly  presented  to 
the  Jury.  Perhaps  the  prosecution  undertook 
to  prove  more  than  It  was  called  upon  to 
prove,  but  we  do  not  see  that  the  rights  of  the 
appdlanta  were  la  any  way  thereby  pt^n- 
diced. 

After  the  Jury  bad  been  Impaneled  to  try 
the  case,  and  before  the  introduction  of  evi< 
dence,  one  of  the  Jurors  became  sick,  and  the 
court  discharged  him.  To  this  discharge,  ap- 
pellants excepted.  Another  Juror  was  thai 
regularly  drawn,  examined,  accepted,  and 
sworn.  It  is  now  contended  that  this  pro* 
ceeding  was  unwarranted,  and  vitiates  the 
Judgment  The  contention  Is  not  maintaina- 
ble. Section  1123  of  the  Penal  Code  Jostlflea 
the  course  pursued  by  the  court  People  t> 
Biady»  72  CaL  480^  14  Pac.  20^ 
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It  Is  contended  that  the  court  erred  In 
modifying  Instruction  30  asked  by  appellants. 
This  iDstnictlon  Is  somewhat  lengthy,  and 
refers  to  the  general  subject  of  the  caution 
with  which  evidence  of  the  verbal  admis- 
sions of  a  party  should  be  received.  It  con- 
tained matter  which  made  it,  under  the  opin- 
ion In  Kauffman  v.  Maler,  94  Cal.  282,  29 
Pac.  481,  an  encroachment  upon  the  province 
of  the  Jury,  and  might  have  been  refused  for 
that  reason.  It  was  given,  however,  at  ap- 
pellants' request,  and  they  cannot  complain. 
The  modlQcation  complained  of  was  this: 
Id  the  Instruction  as  proposed  by  appellants' 
counsel.  It  was  stated  that  the  varbal  admis- 
sions of  a  party  should  be  received  with 
"great  caution,"  and  the  court  merely  struck 
out  the  word  "great."  No  other  modification 
was  made.  This  was  certainly  not  error. 
The  Code  provision  on  the  subject  (Code  Civ. 
Proc.  S  3061)  does  not  use  the  word  "great" 
before  "caution,"  and  the  Instruction  thus 
modified  stated  fully  as  much  as  appellants 
w^  entitled  to  have  given.  Counsd  also 
eay:  "The  court  erred  in  refusing  to  give  In- 
structions asked  by  defendants.  See  pages 
80  and  81  of  the  transcript"  Upon  referring 
to  those  pages,  we  find  that  they  contain 
offered  Instructions  upon  the  subject  of  rea- 
Bonatde  doubt.  They  were  properly  refused 
because  the  court  had  already  charged  the 
Jury  fully  upon  that  subject.  We  do  not 
think  that  the  court  erred  in  refusing  the 
offered  Instruction  on  page  82  of  the  tran- 
flcilpt,  to  the  effect  that  the  jury  should  dis- 
regard statements  of  the  prosecuting  attor- 
neys of  facts  not  proven.  It  was  not  called 
for  by  anything  appearing  in  the  record.  We 
do  not  observe  In  appellants'  brief  any  oth«? 
objection  touching  the  matter  of  the  giving 
or  refusing  instructions. 

We  see  nothing  In  the  point  that  a  new 
trial  should  be  granted  because  on  one  occa- 
sion some  of  the  Jurors  took  a  drink  of  whis- 
ky. It  appears  that  while  the  jurors  were 
at  an  hotel,  under  the  charj^e  of  the  sheriff,, 
and  were  washing  and  preparing  to  take 
supper,  one  of  them  stepped  up  to  the  bar 
which  was  in  the  hotel,  and  asked  another 
Juror  to  take  a  drink  with  him,  whereupon 
the  sheriff  asked  all  the  Jurors  to  take  a  drink 
before  going  in  to  supper.  The  Jurors  all 
went  to  the  bar.  Some  of  them  took  whisky. 
In  quantity  alwut  "two  tablespoons,"  some  of 
them  took  cigars,  and  one  took  mineral  water. 
It  abundantly  appears  that  no  one  of  them 
was  intoxicated,  "or  affected  in  any  way," 
by  what  they  there  drank.  To  set  aside  a 
verdict  on  account  of  these  facts  would  be 
preposterous.  People  v.  Leary,  105  Cal.  486, 
39  Pac.  24:  People  v.  Sansome,  98  Cal.  239, 
33  Pac.  202.  The  InvIUtlon  to  drink,  given 
by  the  sheriff,  was  evidently  sugpested  at 
the  moment  by  the  Invitation  which  one  Juror 
had  given  to  another;  and  therefore  there 
Is  little  force  In  the  Intimation  that  It  was  a 
predetermined  attempt  by  the  sheriff,  who  is 
asserted  to  have  been  unfriendly  to  appel- 


BEPOBTfllB.  (Cbl. 

lants,  to  Influence  the  jury.  If  It  were  con- 
ceivable that  a  jury  could  be  thus  Infiueiit:ed 
In  so  grave  a  matter.  It  is  apparent  that.  If 
verdicts  could  be  upset  by  such  trivial  occur- 
rences, it  would  be  easy  to  bring  about  such 
occurrences  for  the  purpose  of  upsetting  ver- 
dicts. We  observe  no  other  points  calling  for 
special  notice.  The  Judgment  and  order  ap- 
pealed from  are  affirmed. 

We  concur:  HHNSHAW,  J.;  QAROUTTE, 
J.;  HAE&ISON.  J.;  TEMPLE.  J, 


lU  Cat  SI 

WOODWARD  T.  BROWN  et  al.  (Sac.  25a) 
(Supreme  Court  of  California.    Dec.  15,  1897.) 

Sals  or  Moktoaobd  Prbmiseb— Rkleasb  or 
Obantbb  bt  MoKTaAOBa— Orbditb 
OH  HoaTOAGB  Dbbt. 
Where  pert  of  mortgaged  premises  was  con- 
veyed to  a  private  person,  and  hy  deed  of  the 
same  date  the  same  part  and  other  parts  were 
conveyed  to  a  corporation,  tiie  presumptJon  that, 
as  to  the  part  included  in  both  deeds,  the  deed 
first  recorded  was  first  delivered,  does  not  hold 
as  to  the  additioool  portions  conveyed  to  the  cor- 
poration; and  hence  the  mortgagee,  who  knew  of 
the  deed  to  the  eorporation,  could  not  rdeaae  the 
other  grantee  wltbont  crediting  on  the  mortgmge 
debt  the  full  value  of  such  additional  portions. 

In  bank.   Appeal   from  atqperior  oonr^ 
Madera  county;  W.  M.  Conleri  Judges 
For  opinion  In  department,  see  61  Fac.  3L 

Robt  L.  Hargrove,  for  appdlanto.  Qeo. 

B.  Church,  for  respondent 

PER  CDKIAM.  A  petition  for  bearing  In 
bank  having  been  granted,  upon  farther  con- 
sideration It  appears  that  on  January  20, 
1892,  McDonald  conveyed  to  John  Brown 
Colony,  a  corporation,  and  to  D.  S.  Dorn. 
blocks  51  and  60.  On  that  day  the  title 
still  remained  In  Brown.  The  Dom  deed 
was  recorded  January  23d,  while  the  John 
Brown  (3olony  deed  was  recorded  Jannary 
26th.  On  JanuaiT  25,  1892,  Brown  convey- 
ed these  same  blocks  to  McDonald,  the  title 
thus  Inuring  to  Dom,  who  first  recorded  his 
deed.  The  presumption  of  law  relating  to 
blocks  51  and  60  was  correctly  applied  In 
holding.  In  the  former  opinion,  that  the  Dorn 
deed  was  first  delivered.  But  It  does  not 
apply  to  the  John  Brown  Colony  deed,  as 
respects  the  other  blocks  and  lots  conveyed 
to  that  corporation.  As  to  them,  that  deed 
must  take  date  of  January  20th,  and  there- 
fore prior  to  the  Dom  deed,  and  the  Dom 
block  could  not  be  released  without  credit- 
ing their  full  value  upon  the  mortgage  debt, 
as  the  mortgagee  had  actual  knowledge  of 
the  John  Brown  Colony  deed.  The  value  of 
these  blocks  was  found  to  be  98,000.  The 
mortgagee  did  In  fact  credit  the  mortgage 
debt  with  $5,000  on  account  of  the  sale  to 
Dorn,  BO  that  there  remains  to  be  credited 
the  further  sum  of  $3,000,  which  should  be 
done  as  of  the  date  of  the  release  of  the 
Dom  blocks,  March  1,  1802.  We  see  no  way 
to  apportion  this  amount  w  as  to  czoneiate 
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tbe  Iota  owned  by  the  appealing  defendants 
alone  in  the  ratio  that  tbelr  lota  bear  to  the 
wbole  Dumber  of  lots  wAA  lij  tbe  John 
Brown  Colony;  nor  do  we  see  any  by 
which  any  principle  of  apportionment  could 
be  applied  upon  any  basis  of  ralues.  As 
tbe  case  stands.  It  is  the  fortune  of  the 
uonappeallng  defendants  to  share  the  bene- 
fits of  this  credit  as  It  would  have  been 
their  misfortune  had  the  dates  of  the  con- 
veyances to  John  Brown  Colony  and  to  Dorn 
been  different.  In  tbe  matter  of  the  peti- 
tion by  plaintiff  for  a  modification  of  the 
opinion  directing  that  Cecil  Rlcketts  be  made 
a  party  defendant,  the  petition  will  be  grant- 
ed in  so  far  that,  should  It  appear  that  Rlck- 
etts had  sold  his  lot  prior  to  the  commence- 
ment of  the  action  to  a  person  who  was  made 
a  defendant,  the  direction  heretofore  given 
may  be  disregarded.  Wherefore  It  Is  order- 
ed and  adjudged  by  this  court  In  bank  that 
tbe  Judgment  heretofore  rendered  In  depart- 
ment be  modified  In  the  foregoing  particu- 
lars, and  that  the  judgment  as  modified 
stand  approved. 

BEATTT,  C.  J.  I  concur  In  the  Judgment 
and  In  the  opinion  of  Commissioner  CHIP- 
BIAN.  as  modified,  upon  all  points  but  one.  I 
dissent  from  tbe  order  striking  out  the  de- 
ficiency Judgment  against  Brown,  and  from 
the  reuonlng  upon  which  It  Is  based.  I 
agree  to  tbe  general  proposition  that  the 
mortgagee  cannot  release  the  mortgage  in 
wbole  or  In  part  without  the  consent  of  the 
mortgagor,  and,  npon  a  full  release,  hold 
the  mortgagor  to  a  iKraonal  liability,  or  up- 
oo  a  partial  release  claim  a  deficiency  Judg- 
ment greater  than  would  have  resulted  If  no 
part  of  the  mortgaged  property  had  been  re- 
leased. But  when  a  mortgagor  conveys  the 
whole  or  a  part  of  the  mortgaged  premises 
to  a  third  party  by  a  deed  containing  an  ex- 
press or  Implied  warranty  that  tbe  premises 
are  free  from  Incumbrances  created  or  suf- 
fered by  bim,  and  the  mortgagee  releases 
to  the  grantee  of  the  mortgagor,  I  think  the 
consent  of  the  mortgagor  to  the  release 
Bbould  not  only  be  presumed,  but  he  should 
not  be  heard  to  allege  that  the  release  was 
wit  bout  his  consent. 

The  moment  he  makes  such  a  conveyance, 
his  covenant  Is  broken,  and  he  becomes 
bonnd  to  his  grantee  to  have  the  mortgage 
released.  If  the  mortgagee  will  consent  to 
Che  release,  he  cannot  refuse  to  do  what  be 
Is  under  a  legal  and  moral  obligation  to  do. 
Suppose,  In  such  a  case,  the  mortgagee 
should  offer  to  release  upon  condition  that 
the  mortgagor  would  give  his  written  con- 
sent, and  the  mortgagor  should  refuse,  would 
not  a  court  of  equity  compel  him  to  con- 
sent? And,  If  he  would  be  compelled  to 
consent  where  the  mortgagee  made  that  the 
condition  of  release,  why  should  he  be  al- 
lowed to  say  he  did  not  consent  when  the 
mortgagee  has  released  without  conditions? 
la  tbe  eyes  of  equity,  what  ought  to  be  done 
Cal.Rep.  49-62  P.— S» 


la  done.  And  how,  upon  this  theory  of  the 
law,  is  tbe  mortgagor  injured?  His  grant, 
bargain,  and  sale  deed  imply  that  be  has 
been  paid  or  secured  the  full  unlncumbwed 
value  of  the  land  he  has  sold;  and.  If  Qiere 
results  from  the  release  a  larger  deficiency 
Judgment  against  him,  be  has  tbe  money 
derived  from  the  land  itself  to  pay  tbe  dif- 
ference. 

I  concnr:  HEN8HAW,  J. 


In  n  HEYDENFELiyrS  ESTATB.    (8.  F. 

(Supreme  Court  of  Oalifonda.  Dec.  17,  1897.) 
Apfeai.— UKDsaTAKiSG— Monon  to  Dismiss— Fiir- 

ixe  NSV  UlfDBRTAKINO. 

L  Where  an  appeal  was  taken  from  three 
separate  orders,  a  single  UDdertaking,  recitiDg 
tiie  orders,  and  eonditioDed  to  par  costs  and 
damages  of  "said  aiqieal,"  is  void. 

2.  On  motion  to  dismiss  an  ap[)eal  for  uoncom- 
pliance  with  statute,  the  appealatulity  of  the  or- 
der appealed  from  cannot  oe  considered. 

3.  Code  Civ.  Proc.  1  954,  aathoriziDg  a  new 
nndertakiug  where  the  one  filed  is  insufficient, 
does  Dot  aathorize  a  new  one  where  the  old  one 
was  void  for  failing  to  specify  which  of  three 
separate  ajveals,  recited^  u  was  intended  to  se- 
cure. 

Bcatt7,  0.  J.,  diasentlDg. 

In  bonk.  Appeal  from  superior  court,  dty 
and  county  of  San  Francisco;  James  V.  Oof- 
fey,  Judge. 

In  the  matter  of  the  estate  of  Solomon 
Heydenfeldt,  deceased.  From  orders  made 
on  petition  of  Zeila  O.  Hellings  for  payment 
of  a  mortgage  out  of  the  assets,  and  for  oth- 
er relief,  Henrietta  Heydenfeldt  appeals. 
DISDiIssed. 

James  L.  Crittenden  and  Crittenden  ft 
Van  Wyclc,  Cor  appellant  T.  U.  Osmont,  tot 
respondent. 

McFABI*AND,  J.  This  cause  Is  now  be- 
fore us  on  a  motion  to  dismiss  the  appeal  of 
Henrietta  Heydenfeldt,  upon  the  ground  that 
said  appeal  was  taken  from  three  separate 
and  distinct  orders,  and  that  only  one  un- 
dertaking on  said  appeal  has  been  given  and 
filed  by  said  appelant  Tbe  motion  of  ap< 
peal  states  that  the  appellant  appeals  "from 
each  of  the  orders  given  and  made  herein, 
granting  the  petitions  of  Zella  O.  Hellings 
for  payment  of  mortgage;  and  particularly 
from  the  order  or  decree  heretofore,  on  or 
about  June  1,  1896,  filed  herein,  dlrectlog 
the  redemption  and  exoneration  of  mortga- 
ged premises  upon  the  petition  of  Zella  O. 
Hellings;  and  also  from  the  order  made  on 
or  about  February  17,  1896,  denying  to  said 
Henrietta  Heydenfeldt  the  rltrht  to  partici- 
pate in  tbe  proceedings  upon  tbe  hearing  of 
said  petitions  of  Zella  O.  Hellings  for  pay- 
ment of  mortgage;  and  from  the  order  made 
on  or  about  March  14,  1896,  striking  from 
tbe  files  the  answers  of  Henrietta  Heyden- 
fteldt  to  said  petltioDS  at  Zella  O.  HdUags; 

ftBehearing  dented 

Digitized  by  Google 


644'  «1  jPAGIFIO  BEFOjmB^  -  (CM. 


and  from  the  whole  and  each  and  every  part 
of  each  and  every  of  the  said  orders  and 
decree."  The  undertalUng  recites  that  Hen- 
rietta Heydenfeldt^  has  appealed  to  the  su- 
preme court  from  the  various  orders  men- 
tioned In  said  notice  of  appeal,  and  the  sure- 
ties undertake  "that  the  said  appellant  ^111 
pay  all  damages  and  cosCs  /which  may  be 
awarded  against  her  on  said  appeal,  or  on  a 
dismissal  thereof,  not  exceeding  three  bun- 
drcn  ($300)  dollars."  It  has  t>een  establish- 
ed by  a  long  line  of  decisions  of  this  court 
that  an  undertaking  on  appeal,  such  as  the 
one  given  in  this  case,  is  entirely  invalid  for 
any  purpose.  People  v.  Centre,  01  Cal.  101; 
Corcoran  v.  Desmond,  71  Cal.  100,  11  Pac. 
816,  and  previous  cases  there  cited;  Asso- 
ciates V.  WUkhis,  71  Cal.  626,  12  Pac.  799; 
McCormlck  v.  Belvln,  96  Cal.  182.  31  Pac.  16; 
Ditch  Co.  V.  Bachtold,  109  Cal.  Ill,  41  I'ac. 
813;  Spreckels  v.  Spreckels.  114  Cal.  00,  45 
Pac.  1022.  In  the  Spreckels  Case,  supra, 
the  facts  dIfCered  materially  from  those  In 
the  case  at  bar. 

Appellant  contends  that  only  one  of  the 
three  orders  appealed  from  is  an  appealable 
order,  and  that,  therefore,  the  bond  should 
be  held  as  fv}plicable  to  that  order  alone 
which  Is  appealable.  But  where  a  motion  to 
dismiss  an  appeal  is  not  upon  the  ground 
that  the  thing  appealed  from  Is  not  appeala- 
ble, but  upon  the  ground  that  there  has  not 
been  a  compliance  with  the  statutory  provi- 
sion prescribing  the  mode  of  taking  an  ap- 
peal, then  we  cannot  consider  whether  either 
of  the  orders  appealed  from  la  appealable. 
This  contention  was  disposed  of  adversely  to 
appellant's  views  In  Ditch  Co.  v.  Bachtold, 
supra.  In  that  case  the  court  said:  "A  mo- 
tion to  dismiss  the  appeal  upon  the  ground 
that  the  order  is  not  appealable  assumes 
timt  the  appeal  has  been  perfected,  and  that 
there  Is  before  this  court  a  proper,  authenti- 
cated record  of  the  action  of  the  superior 
court.  •  •  •  On  the  other  hand,  wheth- 
er an  appeal  has  been  perfected  is  a  ques- 
tion of  fact,  depending  upon  the  proceedings 
subsequent  to  the  entry  of  the  order  of  the 
conrt  below.  When  a  motion  to  dismiss  an 
appeal  Is  made  upon  this  ground,  the  char- 
acter or  uature  of  the  order  appealed  from 
is  not  involved,  and  the  action  of  the  court 
is  limited  to  determining  whether  the  steps 
taken  for  the  appeal  are  In  compliance  with 
the  statute  prescribing  the  mode  of  taking  an 
appeal."  Appellant  has  died  a  new  under- 
taking on  appeal,  approved  by  one  of  the 
justices  of  this  court,  and  contends  that  such 
new  undertaking  supplies  the  waut  of  a  prop- 
er ludertaklng  at  tlie  time  the  appeal  was 
taken,  under  section  854  of  the  Code  of  Civil 
Procedure.  But  that  was  the  precise  con- 
tention that  was  made  in  Associates  v.  Wll- 
kins,  supra,  and  tn  Ditch  Co.  v.  Bachtold,  su- 
pra. In  the  former  case  the  court,  having 
held  that  in  a  case  where  there  were  appeals 
from  two  orders,  and  only  one  undertaking 
flledt  which  did  not  dlatlsctly  refer  to  either 


appeal,  "the  undertaking,  when  filed,  la  b» 
undertaking  at  all,"  said;  "An  ai^llcation  la 
made.to  this  court  by  appellant  to  be  allowed 
to  file  the  proper  undertaking,  under  section 
054,  Code  Civ.  Proc.  The  section  referred  to 
does  not  authorize  it  It  only  authorises  a 
new  undertaking  when  the  one  filed  ia  in- 
sufficient. But  in  this  case  there  has  really 
been  none  filed.  To  allow  new  ones  to  be 
filed  would  be,  in  effect,  to  permit  a  new  ap- 
peal to  be  perfected  after  the  time  fixed  by 
law.  Hastings  r.  Haileck,  10  Cal.  31."  The 
same  ruling  was  made  In  Ditch  Co.  v.  Bach- 
told. 'i'he  motion  to  dismiss  the  appeal  la 
granted,  and  the  appeal  la  dismissed. 

We  concur:  HARRISON,!.;  TAN  BT^BBT, 
J.;  GAROUTTE,  J. 

BEATTY,  C.  J.  I  dissent  In  my  opinion, 
but  one  of  the  orders  was  appealable,  and 
there  was  but  one  appeal.  Besides,  I  am 
unable  to  distinguish  this  case  from  Spreck- 
els r.  Spreckels,  114  Col.  60,  4S  Pac  1022, 
in  which  a  bond  similarly  defective  was  held 
to  be  amendable^  and  this  bond  has  been 
amended. 


<U9  CbL  2ISi) 

IHTXNB  t.  FBRRT  et  si.  (SMITH,  Interrener). 

(4.  F.  668.)^ 

(Supreme  Court  of  Oslifomia.   Dec  18,  1897.) 

MoRTOAOBs— Salb  op  Mortoaobd  Lots— Fobs* 
CLOSUKB  —  Salb  n  IxvBRsa  Owaa  or 
AujtSATiox— Attoknbt*b  Fris. 

1.  Where  a  grantee  of  mortgnsed  lots  conveyed 
them  all  at  different  times  to  difiereDt  purchasers, 
who  gave  to  him  serond  mortgngei  for  the  price, 
one  of  the  purcbasei-it  is  entitled,  on  forecloaure  of 
the  first  mortgage,  merely  to  have  the  lots  told  in 
tlie  iurerse  order  of  their  alieuatioa,  and  cannot 
invoke,  as  against  tbe  first  mortgagee  and  an  as- 
signee of  the  second  mortgages,  tbe  rule  (Civ. 
0>de,  S  2899)  that  where  one  has  a  lien  od  seversl 
things,  and  others  bsve  tDbordlnate  liens  on 
some,  but  not  all,  of  the  same  things,  the  former 
must  resort  (1)  to  the  things  on  w^bich  be  has 
aa  exclasive  lien;  (2)  to  the  things  subject  to 
the  fewest  subordinate  liens;  (3)  in  like  manner. 
Inversely,  to  the  number  of  subordinate  liens  on 
the  snme  thing:  and  (4)  in  case  several  things 
are  within  the  foregoing  classes,  and  subject  to 
the  same  nnmtwr  of  liens,  to  things  which  have 
been  transferred  in  the  Inverse  order  of  transfer, 
—since  such  rule  is  expressly  made  to  apply  as  a 
whole  on!y  where  it  will  not  work  "injustice  to 
other  persons." 

2.  Allowance  of  attorney's  fees  In  a  foreclosure 
decree  is  enor  where  the  mortgnge,  though  pro- 
viding for  the  &es,  does  not  purport  to  secure 
them. 

Commissioners*  decision.  Department  1. 
Appeal  from  superior  court  Monter^  coun- 
ty; N.  A.  Dom.  Judge. 

Action  1^  Samud  Irvine  against  John  A. 
Feny,  F.  G.  Martin,  and  others  to  foreclose 
a  mortgage.  From  the  decree  rendered,  dft> 
fendant  Martin  appeals.  Modified. 

Isaac  Frohman,  for  appellant  Parker  & 
Sargent  and  Alexander  &  Dougiierty,  for  re- 
spondent Icvlna,  R.  H.  WlUey*  for  oOnu  n- 
ipondentSb 

>  For  modification  of  Judgment  see  61  AcMSw 
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SEABLS,  0.  Tbls  appeal  Ii  taken  }u  T. 
O.  Martin,  f»ne  ot  the  defendant!  In  the 
abore-entltled  canae,  tiom  a  decree  ot  fore- 
(doanre  of  fbnr  mortgagea.  Tba  canae  cornea 
up  on  the  judgment  rollt  wltbout  any  state- 
ment or  bill  ot  exeepUona.  On  tlw  2d  day 
of  June,  1£80,  the  defendant  J<dui  A.  Ferry, 
being  tiie  owner  of  fire  lota  or  parcels  of 
land  situate  In  Monter^  county,  designated 
as  lota  No.  10. 11, 65, 66,  and  82  of  the  Bancbo 
Bottia  Vlata,  mort^iged  all  thereof  to  Sam- 
uel Xrrlne,  the  plaintiff  herein,  to  aecnre  the 
peymeDt  of  a  promissory  note  tor  $4,000  and 
interest  The  mortgage  was  duly  recorded 
June  9, 1890.  NoTember  10, 1890,  Perry,  Oie 
mortgagor,  sold  and  conT^ed  all  the  lota  to 
defendant  D.  O.  McLean;  deed  reccvded  on 
day  of  Ita  data.  Moremb^  26, 1690,  McLean 
omTeyed  lot  10;  containing,  aay,  63  acrea,  to 
defendant  WaETOi  T.  Meeker;  deed  recorded 
January  81,  1801.  Meeker*  aa  a  part  of  Ihe 
consideration  for  the  conveyance  to  him, 
agreed  with  McLean  to  pay  eight  didlara  per 
acre  on  aald  lot  towarda  the  payment 
phUntUTs  mortgage.  April  17, 1891,  McLean 
cMiTeyed  lot  11  to  defendant  and  appellant 
hereto,  F.  a  Marttai;  deed  recorded  AprO  28, 
1801.  The  ne«oUatlona  for  the  pnrchaaa  by 
Mf>rftn  were  TP*^dA  by  and  through  defendant 
John  A.  Percy,  who  represutted  to  appellant, 
Martin,  that  he  (Pwry)  was  the  owner  ot  lot 
11,  and  that  It  was  free  ftom  incumbrance, 
which  ftLCt  was  beUeved  Ij  Martin,  who  had 
no  actual  notice  of  plain tUTs  mortgage,  which 
mortgage,  however,  was  of  record.  Martin 
caused  no  search  of  the  records  to  be  made, 
and  made  no  effort  to  ascertain  the  true  con- 
ditkm  ot  the  title.  Plaintiff  waa  not  a  party 
to  these  negotlatlouB,  and  was  not  cognizant 
therein.  Martin  has  paid  Ferry  ^,400  oa 
account  of  the  purdiaae  jjxlce  <tf  lot  11,  and 
stUl  owes  him  <Perry)  f  SOD  on  account  there- 
of. ^»il  17,  1891,  defendant  McLean  sold 
tot  6B  to  detendanta  Merrltt  J.  Hall  and  I.  B. 
Hall,  and  all  of  lot  66  to  Bald  Merrltt  J.  HalL 
NoTMuber  14,  1891,  defendant  D.  O.  McLean 
and  Susan  McLean,  hla  wife,  conveyed  to  de- 
fendant John  A.  Ferry  lot  92;  deed  rectnd^ 
November  17,  1891.  Januaiy  S,  1882,  John 
A.  Percy  conveyed  a  portion  ot  aald  lot  82, 
containing,  say,  16  acres,  and  duly  described, 
to  defendant  Benolat;  deed  duly  recorded. 
The  several  purchasers  entered  Into  posses- 
sion, and  have  paid  taxes,  etc.  The  ovma- 
ship  by  defendants  of  each  of  the  above  enu- 
merated parcda  of  land  la  subsequent  and 
subordinate  to  plaintiff's  mortgage. 

Tho  findings  are  full  and  eq;)llclt,  but  too 
lengthy  to  be  detailed  In  full.  The  following 
brief  aynopsls  will  sufBce  for  the  purposes  of 
the  case!  The  int^rroier,  B.  C  Smith,  Is  the 
owner,  as  assignee^  ot  three  mortgagee  upon 
portlona  of  the  loemlses,  as  follows:  (1)  A 
mortgage  given  l^-  IL  J.  Han  and  X.  £.  Hall 
to  D.  O.  McLean,  to  secure  a  promissory  note 
for  12,000,  dated  April  17,  1881,  upon  tot  66. 
(2)  A  mortgage  dated  April  17,  1881,  execut- 
ed by  Menltt  J.  Hall  to  D.  O.  McLean,  upon 
B1P.-85 


tot  66»  to  secure  pamlaaotx  note  tax  91,200. 
GO  A  mortgage  dated  April  17,  1891,  ezecut. 
ed  1^  Frank  O.  Martin,  the  appelant  herebi, 
to  D.  O.  McLean,  iq^  tot  11,  to  secure  a 
promlssoiy  note  for  92,000.  Tta  court  found 
that  9814.02  -ma  due  aa  principal  and  Inter^ 
eat  by  defendant  Meeker  on  his  i^Teonent 
made  vpou  the  purchase  of  tot  1(^  to  pay 
dght  dollars  per  acre  on  said  tot  10  towards 
satlaf^ing  plaintiff's  nuurtgage.  Tim  court 
entered  a  decree  of  forectosure  ot  IJie  tour 
mortgages,  holding  that  of  the  plaintiff,  Sam- 
nel  Irvine,  j^r  Sn  time,  and  ita  lien  aiqwiloF, 
to  the  three  mfntgages  by  the  inter- 
vener, B.  0.  Smith.  Tbe  decree  provided  for 
the  aato  of  the  lots  separately,  and  in  the  In- 
verse order  of  their  alienation,  as  provided 
by  section  2899  of  the  dvU  Oode.  The  de- 
fendant F.  (X  Martto  Is  the  only  appellant 
Lot  11,  owned  by  appellant,  waa  ordered  to 
be  sold  after  all  of  the  other  lots,  except  lot 
10^  ooncemli^  which  the  decree  Is  as  foUowa; 
"Sixth.  AU  of  lot  ten  aO>  ahaU  be  add  for, 
at  leaat,  the  anm  of  9814.02,  which  sum  shall 
be  applied  to  the  payment  of  the  amount  due 
the  plaintiff,  whether  the  amount  realised  on 
the  tots  sold  theretofore  be  sufficient  or  not, 
leaving  the  amount  received  from  the  sales 
of  the  other  property.  In  excess  of  the  amount 
necessary  to  pay  plaintiff,  aftw  applying  the 
said  aum  of  9814.02  received  from  the  sale  of 
tot  tan  (K9  to  the  payment  of  plalntlff'a  claim, 
to  be  aiN^rUoaed  to  the  paymoit  of  tiie  othor 
mortgagee  herein  forectosed."  TIm  reastm  of 
this  provlston  Is  to  be  fbund  in  the  flndinga, 
irtiere  it  appears  that  Wanen  F.  Meeker, 
who  purdiaaed  tot  10,  aa  a  part  of  the  consld- 
oatton  txa  his  purchaae^  agreed  to  pay  off  at 
maturity,  or  become  reaponslUe  for,  eight 
dollara  per  acre  on  the  land  by  him  purchaa* 
ed,  towards  the  aatlsfactlai  of  the  mortgago 
of  the  plaintiff.  Thia  sum  amounted,  aa 
found  by  the  court,  to  981iXI2,  whldi  the 
court  treated  aa  a  <Aarge  on  aald  lot  10,  to 
go  towarda  the  satiafactlon  of  ^alntifl's  first 
mortgage,  before  recourse  upon  appeUant's 
tot  No.  IL 

We  need  not  concern  onrstives  as  to  the 
rlghta  of  the  plaintiff  and  intervener,  as  be- 
tween themselves,  or  as  to  any  of  the  def  end- 
anta  except  appelant,  Martin,  for  the  rea- 
aon  that  they  are  not  here  complaining. 
AppeUant's  poslUon  la  briefly  this:  Ite  pur- 
chased tot  No.  U,  one  of  five  tots  upon  which 
I)lalnt|g  held  a  mortgageu  He  executed  a 
mortgage  upon  bia  lot,  which  Is  hdd  by  in* 
terveirar.  ^nie  purcbasus  of  two  other  of 
the  lots  gave  mortgagee  upon  their  several 
lota.  The  mortgagw  of  all  the  tota  under 
the  first  mortgage  had  sold  them  to  sundry 
partlesk  Lot  10  waa  first  sold.  Appellantfs 
lot  11  waa  aext  in  order  of  aato,  and  the 
residue  to  regular  ordw.  As  all  the  other 
parceto  were  ordered  to  be  sold  to  satisfa^ 
tion  ot  the  first  mortgage,  prior  to  tiiat  ot 
appellant,  with  the  alngto  exception  of  Na 
and,  aa  to  ttiat,  it  waa  only  tins  exceaa  ot 
its  value  over  9814.02  that  waa  poatponed  to 
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appellant*!  lot.  It  must  follow  that  appel- 
lant can  haTe  no  cause  of  complaint  except 
as  to  the  postponement  of  the  sale  of  lot  10, 
until  after  that  of  bis  own.  It  Is  true  that 
section  2899  of  the  CItH  Gode  provides  that 
"where  one  has  a  lien  npon  several  things, 
and  other  persons  have  subordinate  liens 
npon,  or  Interests  In,  some  bnt  not  all  of  the 
same  things,  the  person  having  the  prior 
Uen,  If  be  can  do  so  without  risk  of  loss  to 
himself  or  of  Injustice  to  other  persons,  must 
resort  to  the  property  in  the  following  order 
on  the  demand  of  any  party  Interested:  (1) 
To  the  things  upon  which  he  has  an  exclu- 
sive lien.  <2)  To  the  things  which  are  8ut>- 
Ject  to  the  fewest  subordinate  liens.  (3)  In 
like  manner  Inversely  to  the  number  of  sub- 
ordinate liens  upon  the  same  thing;  and  (4) 
when  several  things  are  within  one  of  the 
foregoing  classes,  and  subject  to  the  same 
number  of  Hens,  resort  must  be  bad,  •  •  • 
third,  to  the  things  which  have  been  so 
transferred  for  a  valuable  consideration  In 
the  Inverse  order  of  transfer."  This  entire 
rule  applies  only  to  those  cases  where,  In 
the  language  of  the  statute,  It  can  be  follow- 
ed without  "Injustice  to  other  persona" 
Where,  as  here,  all  of  the  mortgaged  prop- 
erty has  been  sold  In  parcels  to  different 
parties  at  different  times,  it  would  be  in- 
equitable to  apply  the  rule  as  contended  for 
appellant  Had  a  portion  only  of  the 
mortgaged  property  been  sold,  the  appel- 
lant as  a  purchaser,  would  be  entitled  to  In- 
voke the  rule  as  against  the  mortgagor  who 
retained  the  residue  thereof.  So,  too,  In 
such  a  case,  the  holder  of  a  subsequent  lien 
upon  a  portion  of  the  property  could  Insist 
upon  the  application  of  the  rule  as  against  a 
prior  lien  holder  and  the  mortgagor.  As  a 
purchaser  of  a  portion  of  the  premises  cov- 
ered by  the  first  mortgage,  the  right  of  ap- 
pellant was  to  have  the  property  sold  on 
foreclosure  In  satisfaction  of  such  mortgage 
In  the  inverse  order  of  Its  alienation,  which  Is 
precisely  what  was  ordered  by  the  decree.  It 
is  true  that  the  doctrine  ot  selling  nwrtgaged 
property  which  has  been  alienated  the  mort- 
gagor In  the  Inverse  todw  of  allaiatl<m  la  not  so 
unyielding  but  that  It  may  be  controlled  by 
drcumstanceB.  A  flamillar  example  of  this 
Is  to  be  found  In  cas«  where,  In  a  sale  of  a 
part  ot  the  premises,  the  grantee  has  bound 
himself  to  pay  the  mortgage.  In  such  a 
case  the  parcel  thus  purchased  becomes  In 
his  hands,  and  those  holding  under  him  with 
notice,  primarily  chargeable  with  the  mort- 
gage debt  as  against  the  mortgagor  and 
grantor,  and  as  against  rabseqaent  purchas- 
ers of  Dtiier  pare^  of  the  mortgaged  prem- 
ises. Jones,  Mortcf.  |  1626;  3  Pom.  Bq. 
Jar.  I  tses;  Alvord  t.  Gold  Co^  106  Cal.  M7, 
40  Pac.  27;  Williams  T.  Naftxger,  103  Cal. 
488,  87  Pac.  411;  W^ant  ▼.  Mnrpby,  78  Oal. 
278,  20  Pac.  668.  So,  Where  the  part  pur- 
chased Is  subject  to  a  proportion  of  the  mort- 
gage debt  it  will  be  held  pro  tanto  subject 
to  tha  rima  viikiu  Jones,  Mortg.  i  1626.  and 


cases  there  cited.  Hist  rule  was  enforced 
here  to  the  extent  of  the  eight  dollars  per 
acre  agreed  to  bs  paid  by  the  pnrcbaser  of 

lot  No.  10. 

Again,  it  is  objected  that  Meeker's  land 
(lot  No.  lOi  was  also  liable  for  Its  proportion 
of  the  coats.  The  costs  were  In  the  discre- 
tion of  the  court  (Code  Civ.  Proc.  |  10^); 
and,  as  we  have  not  the  evidence  before  ns, 
we  cannot  say  there  was  any  abuse  of  dis- 
cretion. Again,  the  decree  is  blank  as  to 
plaintiff's  Gosta,  and  It  Is  not  certain  that 
any  were  allowed.  At  any  rate.  If  allowed, 
the  costs  were  to  be  paid  generally  oat  of 
the  mortgaged  properly,  and  not  1^  appe- 
lant specially. 

The  only  other  point  calling  for  notice  Is 
that  the  counsel  fees  allowed  by  the  court 
were  not  secured  by  the  mortgage.  A  copy 
of  the  mortgage  Is  attached  to  the  com- 
plaint, and  contains  the  following  clause  In 
reference  to  counsel  fees:  "In  case  any  ac- 
tion be  brought  to  foreclose  this  mortgage 
for  the  recovery  of  any  sums  which  may  be 
due  thereunder,  counsel  fees  at  the  rate  of 
ten  i>er  cent,  upon  the  amounts  due  shall  be 
allowed  and  paid,  whether  judgment  bie  re- 
covered or  not."  The  mortgage  purports  to 
be  given  '*for  the  purpose  of  securing  the 
payment  of  a  promissory  note,  a  copy  where- 
of Is  as  follows."  etc.  The  mortgage  does 
not  purport  to  be  given  to  secure  the  pay- 
ment of  these  attorney's  fees.  The  case  is 
on  all  fours  with  Lee  v.  McCarthy  (Cal.)  85 
Pac.  1034.  See,  also,  Clemens  v.  Luce.  101 
Cal.  432,  35  Pac.  1032;  Boob  t.  EbOl.  107  OaL 
160,  40  Pac.  117;  Mason  v.  Luce,  116  Cal. 
233,  48  Pac.  72.  The  allowance  of  the  at- 
torney's fees  was  error.  We  recommend 
that  the  cause  be  remanded,  with  directions 
to  the  conrt  below  to  modify  the  judgment 
by  striking  therefrom  the  amount  of  the  at- 
torney's fees  allowed,  and  that  In  all  other 
respects  the  judgment  appealed  from  be  af- 
firmed, and  that  each  of  the  parties  pay  his 
own  costs  on  this  api>eal. 

We  concur:  HATNEIS,  O.;  BETLCHEJR,  0. 

PSB  CURIAM.  For  the  reasons  elven  In 
the  foregoing  opinion,  the  cause  Is  re- 
manded, with  directions  to  the  court  below 
to  modify  the  Judgment  by  striking  there- 
from the  amount  of  the  attorney's  fees  al- 
lowed, and  that  la  all  other  respects  the 
judgment  appealed  from  Is  affirmed,  and 
that  each  of  the  parties  pay  his  own  costs  on 
this  appeal. 


OU  Cal.  868) 
SAIX  T.  TOLHAN  St  sL  (B.  F.  1.011.)^ 
(Supreme  Oourt  of  O^lfomia.   Dee.  18*  1897.) 

UixBs— CoRPORATioKs— Plaosr  If nfiirtf— Dutt  Off 
DiRBOTORS— EviDtRca— AvmoB. 
1.  A  company  organiced  "for  the  purpose  of  se- 
cnring  and  working  placer  mines,  to  deal  in  mioet 
and  mining  claims,  and  the  erection  of  plants  for 
working  the  same,"  which  built  a  dredging  boat. 

SBeheanng  denied* 
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and  with  it  dredged  for  sold  tn  a  HTer  at  Inter* 
▼all  for  three  months,  ii  a  mining  comnenr, 
within  Act  April  23,  1880,  amending  Act  Mardi 
80,  1874.  requiring  directors  of  mining  corpora- 
tions to  make  and  post  itemized  moothl;  account! 
and  balance  sheets;  and  the  fact  that  the  dredge 
boat  was  operated  hi  a  navigable  stream  in  no 
way  relierea  the  directors  from  compliance  with 
the  statute. 

2.  Since  Act  April  23.  1880,  amendlDS  Act 
Hareh  80,  1874,  |  8,  proTidlng  that  It  the  di- 
rectors of  a  n^Ing  company  shall  Ml  to  have  a 
balance  sheet  posted  monthly,  they  shall  be  lia- 
ble in  an  action  by  any  stockholder  to  recover 
$1,000  as  liquidated  damages,  is  remedial  as 
wdl  as  pmal  In  its  nature.  Ignorance  of  it  will 
not  excuse  die  directMs  for  a  failure  to  comply 
with  it 

3.  In  an  action  onder  Act  April  23.  1880. 
amending  Act  March  SO,  1874,  {  3,  providing  that 
the  Erectors  of  a  mining  company  shall  be  lia- 
ble in  an  action  by  a  stockholder,  if  they  fail 
to  have  a  monthly  balance  sheet  poeted.  the  fact 
that  plaintiff  had  been  In  the  employ  of  flie  com- 
pany, and  had  the  means  of  acquiring  the  in- 
formation intended  to  be  conveyed  in  the  balance 
sheetB,  is  no  defense. 

4.  Letters  of  plaintifiF  are  incompetent  as  evi- 
dence, when  offered  by  defendant  for  the  sole 
purpose  of  showing  animus. 

GommiasionerB*  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  James  M,  Seawell,  Judge. 

Action  by  Frederick  Ball  against  George 
B.  Tolman  and  others.  From  a  Judgment  for 
plaintiff,  and  an  order  oTemiUng  motion  for 
new  trial,  defendants  appeal.  Affirmed. 

Moses  O.  Cobb,  for  f^pellants.  John  M. 
Lewis  and  L  V,  Chapman,  for  reqxmdent 

OHIPMAN,  O.  Tbls  action  Is  1»nught  un- 
der the  act  approved  April  23,  1880,  entitled 
"An  act  amendatoty  of  an  act  for  the  better 
protection  of  the  stockholders  In  corporations 
formed  under  the  laws  of  the  state  of  Cali- 
fornia for  the  purpose  of  carrying  on  and 
conducting  the  business  of  mining,  approved 
March  SO,  1874."  Trial  by  the  court,  and 
plaintiff  had  Judgment  for  $1,000  liquidated 
damages  and  as  penalty  for  the  violation  of 
said  act  From  the  judgment  and  order  de- 
nying defendants'  motion  for  new  trial  this 
appeal  Is  taken,  on  a  statement  of  the  case. 

It  appears  from  the  evidence  that  the  cor- 
poration of  which  defendants  were  directors, 
and  In  which  plaintiff  was  a  stockholder,  fit- 
ted up  a  boat  for  dredging  tor  gold  in  the 
Rand  in  Oakland  creek,  Alameda  county,  but 
It  does  not  appear  that  any  work  was  done 
there.  The  boat  was  moved  np  the  Sacra- 
mento river,  and  the  dredger  operated  more 
or  less  In  that  river  near  and  below  the  mouth 
of  the  American  river  during  the  months  of 
January,  February,  and  March,  1806,  and 
finally  the  scheme  was  abandoned  as  a  tail- 
tire.  Plaintiff  was  employed  as  assistant  su- 
perintendent about  three  months,  and  ceased 
work  as  such  on  the  last  of  January,  1896. 
The  only  mining  operations  carried  on  were 
with  the  dredge,  and  the  plan  was  to  ele- 
vate the  mud  and  sand  from  the  bed  of  the 
river  by  an  endless  chain  with  buckets  on  It, 
and  discharge  the  contents  of  the  buckets  In 
screens  on  the  boat  and  there,  by  an  amalga- 


mator and  concentrator,  uve  the  gold  sop- 
posed  to  be  Id  this  ddbrls.  There  were  neyee 
any  retoms  from  this  mining.  The  books  of 
the  secretary  showed  expenditures  $617.77, 
and  receipts  $769.20,  for  the  month  of  Jan- 
uary; and  for  the  month  of  February,  dis- 
bursements $345.10,  and  receipts  $319.10.  All 
the  receipts  came  from  subscriptions  of  stock- 
holders. It  Is  not  claimed  by  defendants  that 
they  at  any  time  complied  with  the  statute 
by  making  and  posting  the  itemized  accounts 
or  the  balance  sheet  required  by  its  provi- 
sions. 

1.  Appellants  contend  that  the  dredging 
boat  was  merely  experimental,  and  Its  opera- 
tions were  not  "mining,"  In  the  sense  of  the 
statute  of  1880;  that  the  gathering  of  gold 
dust  from  the  bottom  of  the  Sacramento  river 
or  any  other  navigable  stream  would  not  be 
such  "mining";  that  the  bottoms  of  naviga- 
ble rivers  are  not  the  subject  of  private  ap- 
propriation by  individuals  for  the  purpose  of 
mining;  that  the  shores  of  navigable  rivers 
and  the  soil  under  the  rivers  belong  to  the 
state,  and  not  to  the  United  States.  We  do 
not  feel  called  upon  to  examine  the  numerous 
authorities  submitted  In  support  of  the  fore- 
going propofiltlona.  It  was  held  in  Francals 
T.  Somps,  92  CaL  608,  28  Pac.  592,  that  the 
act  in  question  applies  to  all  corporations 
formed  for  the  purpose  of  carrying  on  and 
conducting  the  business  of  mining.  It  Is  ad- 
mitted that  the  corporation  here  was  formed 
for  that  purpose,  and  it  Is  also  admitted  that 
It  carried  on  to  some  extent  the  business  for 
which  the  company  was  organized,  to  wit 
to  take  gold  from  the  bed  of  the  Sacramento 
river.  It  Is  true  in  this  case,  as  It  was  In 
Francals  t.  Somps,  supra,  that  the  purpose 
of  the  corporation  was  very  feebly  prosecut- 
ed. But  it  was  there  said:  "The  Itemized 
accounts  or  balance  sheets  and  reports  would 
have  shown  very  little,  but  that  little  might. 
In  some  cases,  be  of  interest  to  stockholders, 
and  we  cannot  apply  the  maxim,  'De  minimis 
non  curat  lex,'  In  this  case,  because  we  think 
the  law  does  care  for  little  thloga." 

The  principal  contention  is  that  the  par- 
ticular work  done  by  the  company  was  not 
''mining,"  and  therefore  appellants  were  not 
called  upon  to  make  any  reports  whatever 
under  the  act  It  may  be  that  if  a  corpora- 
tion formed  for  mining  purposes  should  en- 
gage In  business  entirely  foreign  to  those 
purposes,  and  having  no  sort  of  relation  to 
them,  that  the  act  would  not  require  the 
directors  to  do  those  things  mentioned 
In  it  But  that  was  not  the  case  here.  The 
company  was  organized  "for  the  purpose  of 
securing  and  working  placer  mines,  to  deal 
in  mines  and  mining  claims,  and  the  erection 
of  plants  tor  working  the  same,  and  to  do 
any  other  business  connected  therewith  as 
the  board  of  directors  shall  deem  necessary." 
It  was  held  In  Miles  v.  Woodward,  115  CaL 
306.  46  Pac.  1076,  that  the  law  applies  not 
only  to  corporations  which  extract  gold  or 
silver  from  ores,  but  equally  to  those  which 
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extract  It  by  the  methods  of  placer  or  hy- 
draulic mining.  Among  the  rarloas  meth- 
ods of  placer  mining,  those  of  turning  river 
and  creek  channels  to  expose  the  placers  In 
their  beds,  and  of  dredging  the  beds  wbere 
It  Is  Impracticable  to  divert  the  channel,  are 
well  known  and  recognized.  Placer  mining 
is  simply  extracting  the  gold  from  placers, 
wherever  situated,— In  diy  channels  and  in 
channels  for  the  time  filled  with  water.  It 
does  not  malce  the  process  any  the  less  placer 
mining  that  the  gold  la  found  in  deep  chan- 
nels, in  navigable  streams,  or  in  estuaries  or 
creeks  and  rivers  where  the  sea  ebbs  and 
flows.  One  of  the  defendants  testified:  "We 
went  there  for  the  purpose  of  raising  the 
sand  from  the  bottom  of  the  Sacramento 
rlTer  for  the  purimse  of  getting  what  gold 
there  was  out  of  It"  He  testified  further: 
"We  filed  mining  claims  on  the  river,  and 
bad  them  recorded.  •  *  *  This  was  all 
the  mining  property  we  had."  It  is  Immate- 
rial, If  true,  that  the  liver  bed,  where  nav- 
igable, was  not  subject  to  location  as  a  min- 
ing claim.  The  company  did  mining  there, 
or  endeavored  to  do  so,  and  expended  mon^ 
of  the  corporation  In  the  effort,  and  the  re- 
quirements of  the  law  or  the  consequences 
of  its  violation  cannot  be  evaded  by  showing 
that  the  company  was  wrongfully  searching 
for  gold  m  a  navigable  stream.  We  do  not 
think  this  view  of  the  Btatnte  extends  it  be- 
yond its  obvious  purpose  and  Intent,  as  Is 
claimed  In  appellants'  second  point  We 
are  but  following  a  reasonable  construction, 
already  given  the  act  In  many  cases. 

2.  It  is  contended  that  the  violation  of 
the  statute  must  be  willful  and  Intentional, 
and  that  no  penalty  can  be  incurred  or  im- 
posed unless  the  breach  be  with  express 
reference  to  violating  its  terms  or  with  crim- 
inal intent  This  it  Is  claimed  was  so  held 
In  Eyre  v.  Harmon,  92  CaL  680,  28  Pac.  779. 
The  language  and  meaning  of  the  conrt  upon 
the  point.  In  the  case  cited,  were  to  some 
extent  explained  In  Miles  v.  Woodward,  su- 
pra. In  the  opinion  by  Mr.  Justice  Henshaw. 
Bj  reference  to  Eyre  v.  Harmon  It  will  be 
seen  that  a  statement  of  receipts  and  ex- 
penditures, duly  verified,  was  posted,  and 
It  was  admitted  that  this  statement  was  a 
balance  sheet,  and  that  the  statement  was 
posted  for  the  purpose  of  complying  with 
the  law,  and  was  In  the  form  used  ever  since 
the  passage  of  the  act,  and  no  stockbroker 
had  ever  complained  until  that  suit  was 
brought  It  was  in  view  of  these  facts  the 
court  said  that  section  3  of  the  act  "simply 
makes  the  directors  liable  to  the  penalty 
named  for  a  willful  failure  to  have  such  re- 
ports made  and  accounts  posted  as  are  re- 
ferred to  in  section  1.  If  the  directors  cause 
the  reports  of  the  superintendent  to  be 
made,  and  the  monthly  accounts  to  be  post- 
ed as  required  by  the  statute,  the  law  is 
complied  with;  otherwise  not,  and  they  in- 
cur the  statutory  penalty  if  this  failure  to 
do  so  was  Intentional  on  their  part." 


It  was  said  In  Schenck  t.  Bandmann,  83 
Gal.  231,  2Q  Pac.  654,  where  this  question  of 
intent  was  under  discussion  (and  which  case, 
It  was  said  in  Miles  v.  Woodward,  should  be 
read  with  EJjre  v.  Harmon):  "It  may  be 
that  under  possible  clrcumstancea  the  di- 
rectors of  a  corporation,  when  they  have 
failed  to  comply  strictly  with  the  law,  should 
be  held  excused,"  giving  an  example  where 
circumstances  rendered  compliance  impos- 
sible; "but.  If  so,  the  facts  must  be  within 
the  knowledge  of  the  directors  who  are  sued, 
and  should  be  set  forth  and  proved."  In 
the  case  before  w  no  attempt  to  comply 
with  the  law  was  made,  and  there  Is  noth- 
ing to  bring  the  appellants  within  the  facts 
appearing  in  Eyre  v.  Harmon.  The  only 
evidence  oGEered  excusing  the  admitted  n^ 
lect  and  failure  of  defendants  was  by  way 
of  the  following  question  put  to  one  of  the 
defendants  as  a  witness:  *'What  did  yon 
know  about  this  mining  statute  that  plain- 
tiff now  invokes?'  The  court,  properly  we 
think,  sustained  an  objection  to  the  ques- 
tion. The  maxim,  "Ignorantla  legis  neml- 
nem  excusat,"  applies.  Where  there  has 
been  an  entire  failure  to  comply  with  the 
law,  the  mere  ignorance  of  the  law  consti- 
tutes no  exculpation.  The  act  In  qoestlon 
Is  not  only  penal  hi  Its  nature,  bat  It  to 
also  remedial,  and  of  much  consequence  and 
value  to  stockholders.  Eyre  v.  Harmon,  su- 
pra; Shanklin  v.  Gray,  111  Cal.  88,  48  Pac. 
399.  It  must  therefore  receive  a  construc- 
tion with  reference  to  its  beneficent  objects 
as  well  as  to  its  penal  character. 

3.  The  only  remaining  points  found  in  ajf- 
pellants*  brief  are  that  the  action  was  not 
brought  In  good  faith,  and  that  the  court 
erred  In  excluding  certain  letters  vrrltten  by 
plaintiff  which,  It  Is  claimed,  would  have 
shown  that  the  motive  of  plaintiff  In  bring- 
ing the  action  "was  solely  to  get  even  with 
defendants  for  removing  him  from  his  berth 
of  assistant  superintendent" 

a.  It  may  be  true  that  plaintiff  had  knowl- 
edge, by  reason  of  his  connection  vrltb  the 
company,  of  the  accounts  while  he  was  in 
Its  employ,  and  that  be  bad  the  means  of 
learning  about  them  after  he  was  dischar- 
ged by  going  to  the  books,  but  we  think  that 
such  knowledge  and  means  of  knowledge 
would  not  excuse  noncompliance  with  the 
law;  there  may  have  been  other  stockhold- 
ers.   Shanklin  v.  Gray,  supra. 

b.  When  defendants  offered  certain  let- 
ters of  plaintiff  In  evidence,  counsel  stated 
that  his  object  was  to  "show  that  this  whole 
proceeding  was  Instituted  by  plaintiff  out 
of  revenge."  The  Court:  "If  you  wish  to 
show  his  animus,  you  can  do  that  as  a  wit- 
ness. You  can  question  him  as  to  bis  feel- 
ings towards  the  parties  on  cross-examina- 
tion of  him  as  a  witness  simply,  but  not  as 
a  party.  If  he  have  a  cause  of  action,— If 
he  was  suing  on  a  note,— It  would  not  be 
competent  to  show  that  he  had  any  difficul- 
ties with  the  defendants.   I  will  sustain 
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tbe  objection."  The  offer  wu  not  made  for 
purposea  of  Impeachment  of  tbe  plaintiff 
u  a  witness  or  to  contradict  bis  testimony. 
The  avowed  porpose  of  counsel  was  to  show 
revenge  or  anlmui^  and  nothing  more.  We 
see  no  error  In  tbe  ruling.  Tbe  act  of  1880 
has  been  often  challenged  In  this  court  Ef- 
forts have  been  made  to  emoscolato  It  bjr 
construction;  Its  constitutionality  and  rea- 
sonaUeness  have  been  assailed,  without  suc- 
cess. No  doubt  It  has  been  used  as  an  en- 
gine of  malice  and  revenge.  Still  Its  objects 
are  wise  and  praiseworthy,  and  tend  to  tbe 
protection  of  stockholders  of  corporations. 
It  was  amended  February  2S,  1897  (St.  1S97, 
p.  39),  so  as  to  confine  Its  operation  to  cor- 
porations "whose  stock  is  listed  and  offered 
for  sale  at  public  exchange,**  and  also  in 
certain  cases  to  limit  recovery  to  the  dam- 
age actually  sustained.  The  amendment, 
however,  came  too  lato  to  serve  the  defend- 
ants. It  Is  recommended  that  the  judgment 
and  order  be  affirmed. 


We  concur:  R1?*ht^  0.;  BBLGHEB,  GL 

FEB  CURIAM.  For  the  reasons  given  In 
the  fbregotag  (pinion  the  Judgment  and  order 
are  affirmed. 


OUCftl.  SM) 

LEH  V.  iniBPHT  et  al.  (Sac.  286.)  > 
<8nptenM  Oourt  of  OsUfDnila.  Dec  18,  180T.) 

AySlIDMIST  ATTEB  SCBMISfllOH  OT  CiJS  — Bvi- 
DBKOl  — OBJBCnon  WaIVKD  — TOID  ACKHOWL- 
anOMKNT— NOTiaS— HOMBBTSID— VSHDDR'S  Lim 

—Conduct  or  Tbia.l — iDBNTTrr  of  Pemom. 

1.  Under  Code  Civ.  Proc  I  478,  girfos  the 
trial  coort  power  to  allow  amendments  in  toe  in- 
terest of  justice,  it  Is  not  error.  In  an  action  to 
Coicelose  a  mortgage,  to  permit  the  mortgagee 
to  unoid  flw  oonu^amt,  after  tiw  esse  has  bm 
sobmltted  for  de<nsi<m,  so  as  to  show  that  tiie 
money  loaned  wa*  a  part  of  the  price  of  the  land 
mortraged. 

2.  w€ere,  on  affidavit  tiiat  new  fact*  had  been 
diMOTeied,  proceedings  were  had  sabseqnent  to 
tike  regular  trial,  at  which  it  wsa  agreed  that 
Qie  hearing  riiould  be  considered  a  continuation 
of  the  trial  ot  the  case,  the  gnestlon  as  to  what 
farther  relevant  testimony  to  admit  was  largely 
In  the  discretion  of  the  court 

8.  Where  evidence  is  clearly  admissible  against 
erne  defendant,  an  objection  to  its  admia^n  I)y 
a  co-defendant  must  specifically  point  ont  where- 
in It  Is  Inadmissible  as  against  him, 

4.  Where  no  exception  is  saved,  an  objecUon 
win  be  deemed  waived. 

6.  A  mortgage  between  two  residents  of  the 
same  county  was  e«cuted  and  adtnowledged  In 
that  county,  and  tbe  names  of  the  mortgagee  and 
tbe  notarr  public  taking  the  acknowledgment 
were  the  same.  HM,  that  under  Code  Civ.  Proc. 
i  19A3,  aubd.  25,  declaring  that  If  uncontradict- 
ed. Identity  of  person  soall  be  presumed  from 
ideatitjr  of  name,  prima  fade  tiie  names  related 
to  one  and  tiie  same  person. 

6.  An  acknowledgment  of  a  mortgage  taken  be- 
fore tbe  mortgngee  Is  void. 

7.  TIm  record  of  a  mortgage,  the  acknowledg- 
ment of  which  is  void,  imparts  no  notice  to  thi^ 

Eraoua,  since  a  mottgage  without  a  valid  ae- 
owledgment  Is  not  entitled  to  be  recorded. 

8.  A  wife  who  had  filed  a  declaration  of  home- 
stead had  notice  of  a  prior  mortgage  given 
her  husband  on  the  land.  Tb»  acknowtedgment 

a  For  o^nlon  en  rehearing;  aio  tSX  Fae.  W, 


of  the  mortgage  was  void.  No  mortgage  entltleJ 
to  be  recorded  was  filed  before  the  wTfe^a  declam- 
tktn.  BM,  that  since  Qv.  Code,  p  1217,  proTid- 
ing  that  an  unrecorded  iofltrument  is  ?alid  against 
those  who  hare  notice  thereof,  is  qualified  by 
section  1241,  providing  that  the  homestead  fa 
subject  to  execntion  or  forced  sale  Id  satisfaction 
of  judgments  obtained  on  debts  aecoied  by  mort- 
gages upon  the  premises*  executed  and  recorded 
before  the  declaration  of  homestead  was  filed 
for  record,  the  mortgegee's  claim  could  oot  be 
enforced  against  the  wife's  claim  for  homestead. 

9.  Under  Civ.  Code,  {  3046,  proridiog  that  a 
grantor  of  real  property  shall  have  "a  vendor'a 
Ben  tor  so  mnA  ot  the  price  as  remains  nnpaid 
and  UB secured  otherwise  than  by  the  personal 
obligatioD  of  the  bojer,"  one  who  has  taken  a 
mortgage  for  the  price  ot  teal  estate  cannot  claim 
a  vendor's  lien,  even  though  the  mortgage  had  no 
valid  acknowledgment 
10.  Under  Const  art  17»  1 1.  providing  that  the 
legislatnre  shall  iwotect  1^  btw,  from  forced  sale^ 
a  certain  portion  ot  the  homestead  and  otiier 

Property  of  all  heads  of  families,  a  homestead  can 
B  made  subject  to  execution  and  forced  sale  in 
satisfactioD  of  JodgmCDts  obtained  in  no  otlier 
InstaDces  than  those  mx>vided  by  statate;  and 
^nce  Civ.  Code,  1 1241,  speclfrlDg  the  debts  for 
which  a  homestead  may  be  sold  under  execution 
or  forced  sale,  does  not  include  an  equitable  lien 
for  the  price  of  land,  snch  lien  is  inferior  to  the 
claim  of  homestead. 

OommlsalonuB*  decision.  In  bank.  ApjMaJ 
from  superior  court,  Sutter  cotmty;  B.  A.  Da- 
vis, Ju^ce. 

Action  Ida  F.  Lee,  executrix  of  the  last 
will  of  W.  H.  Lee,  deceased,  against  M.  E. 
Murphy  and  Rachel  Murphy,  to  foreclose  a 
mortgage.  From  a  judgment  for  plaintiff, 
and  from  an  order  denying  a  motion  to  va- 
cate tbe  Judgment  and  for  a  new  trial.  Ba- 
chel  Mun>hy  appeals.  Reversed. 

Martin  Devinc  and  A.  A.  De  Llgne,  for  ap- 
pellant  W.  T.  PhlniB>  reqwodent 

CHIFUAM.  a  On  Hareb  11,  189%  tba  de- 
fendant M.  B.  Murphy  executed  a  pronris- 
sory  note  tor  91,400  to  W.  H.  Lee,  plalntUTs 
testator  (and  husband),  and  on  the  same  day 
he  executed  a  mortgage  on  tbe  premlaes  de- 
scribed In  the  complaint  to  said  Lee,  to  se- 
enre  the  payment  of  said  note.  The  mort- 
gage was  acknoiriedged  by  Murphy  before 
Le^  t3ie  mortgagee,  and  tbe  name  of  tbe 
mortgagee  given  in  tbe  mortgage  and  the 
name  of  the  notary  were  IdentleaL  !nie 
consideration  of  this  note  was  mon^  paid 
by  said  Lee  to  one  A.  K.  BontweU,  at  tbe 
request  of  said  Murphy,  as  the  purchase 
price  of  the  land  described  in  tbe  mortgage. 
The  deed  was  made  direct  from  Boutwell  to 
Morphy;  and,  as  a  part  of  the  transaction, 
Morpby  mortgaged  tbe  premises  to  Lee,  as 
security  for  the  purcham  price  paid  to  Bout- 
well.  The  deed  bore  tbe  same  date  as  tbe 
mortgage,  and  was  recorded  March  12,  1892, 
23  minutes  past  9  o'clock  a.  m.  The*  mort- 
gage was  recorded  the  same  day,  seven  min- 
utes later.  On  the  24th  day  of  B^tember, 
1895,  the  defendant  Rachel  Murphy  filed  in 
tbe  <^ce  of  the  county  recorder  of  Sutter 
county  a  homestead  on  the  mortgaged  prem- 
ises. On  tbe  6tb  day  of  November,  188S, 
plaintiff  brought  this  action  to  toredosa  said 
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mortgage,  making  M.  E.  Murphy  and  his 
wife,  Rachel,  defendants.  The  cause  was 
tried  by  the  court,  and  judgment  was  render- 
ed for  plaintiff.  The  defendant  Rachel  Mur- 
phy appeals  from  the  Judgment,  from  the  or- 
der denying  defendant's  motion  to  vacate  and 
set  aside  the  Judgment,  and  for  a  new  trial. 
The  defense  set  up  In  the  answer,  and  relied 
on  here,  Is  the  homestead  of  defendant  Ba- 
chel  Murphy. 

Considerable  space  Is  given  In  the  record 
and  In  briefs  of  counsel  as  to  the  alleged  er- 
ror of  the  court  In  allowing  plaintiff  to  amend 
her  complaint  after  having  gone  to  trial  and 
submitted  the  case  for  decision.  One  of  the 
amendments  allowed  was  to  the  effect  that 
the  money  loaned  to  Murphy  was  the  pur- 
chase money  paid  for  the  land  mortgaged. 
Defendant  moved  to  strike  this  amended 
complaint  from  the  files,  and  to  vacate  and 
set  aside  the  order  granting  x^alntlfT  leave  to 
amend,  which  motion  was  denied,  and  de- 
fendant excepted.  The  power  ^ven  under 
section  473,  Code  Civ.  Proc.,  to  allow  amend- 
ments In  the  Interest  of  Justice,  Is  uniformly 
held  to  be  within  the  discretion  of  the  trial 
court;  and  It  has  been  frequently  held  that 
thla  court  will  not  disturb  the  action  of  the 
trial  court  except  where  an  abuse  of  that  dis- 
cretion is  shown.  It  la  unusual  to  find  It  nec- 
essary to  amend  the  complaint  after  a  case 
has  been  submitted;  but  I  find  no  limitation 
as  to  the  time  before  Judgment  entered  when 
the  power  of  the  court  ceases,  and  even  aft- 
er Judgment  It  may  be  exercised  for  the  re- 
lief of  a'  party  where  the  judgment  results 
from  mistake,  Inadwtence,  surprise,  or  ex- 
cusable neglect. 

The  plaintiff  was  called  as  a  witness  In  her 
own  behalf,  and  testified  at  considerable 
length  to  several  different  relevant  matters,  at 
the  conclusion  of  which  defendant  moved  to 
strike  out  her  entire  testimony,  on  the  ground 
that  in  her  affidavit,  upon  which  permission 
was  given  to  take  further  testimony  In  sup- 
port of  the  amended  complaint,  she  stated 
that  she  had  discovered  new  facts,  whereas 
her  testimony  showed  she  must  have  known 
these  facts  all  the  time.  The  motion  was  de- 
nied, and  this  is  assigned  as  error.  Her  tes- 
timony was  not  confined  entirely  to  facts  of 
which  she  showed  she  bad  ^vlous  knowl- 
edge. The  objection  was  too  broad.  Her 
tf^stlmony  tended  to  establish  other  and  Inde- 
pendent facts.  Besides,  it  was  a  matter 
largely  In  the  discretion  of  the  court  as  to 
what  further  relevant  testimony  to  allow. 
The  record  shows  that  "It  was  agreed  that 
this  hearing  should  be  considered  a  continua- 
tion of  the  trial  of  the  case  had  on  Decem- 
ber IS,  1895." 

When  the  mortgage  was  offered  in  evidence 
by  plaintiff,  defendant  Rachel  Murphy  ob- 
jected to  It,  as  Irrelevant,  Immaterial,  and  In- 
competent The  objection  was  overruled, 
and  this  ruling  Is  specified  as  error.  It  does 
not  appear  from  the  transcript  that  an  excep- 
tion was  taken  to  the  ruling.    The  mortgage 


was  clearly  admissible  as  to  defendant  M.  E. 
Murphy,  the  mortgagor;  and,  being  so,  it 
was  Incumt>ent  upon  defendant,  in  making 
this  general  objection,  to  point  oat  specifical- 
ly wherein  the  evidence  would  be  Irrelevant, 
Immaterial,  or  Incompetent.  Thompson  v. 
Thornton,  50  Cal.  142;  Brumley  T.  Flint,  87 
Cal.  471,  25  Pac.  683;  Crocker  v.  Carpenter. 
98  Cal.  418,  33  Pac.  271.  But  the  defendant 
did  not  except,  and  the  objection  must  be 
deemed  to  have  been  waived.  McCartney  v. 
Fltz  Henry,  16  Cal.  184;  Turner  v.  Water 
Co.,  25  CaL  307;  Keeran  v.  Griflath,  34  Oa!. 
580;   Russell  v.  Dennlson,  45  Cal.  338. 

The  mortgage,  however,  Is  before  us,  hav- 
ing been  offered  by  plaintiff  and  admitted  by 
the  court;  and  the  fact  woe  also  shown  that 
the  mortgagee,  W.  H.  Lee,  now  deceased,  was 
the  notary  before  whom  It  was  acknowledg- 
ed. There  is  no  evidence,  however,  that  de- 
fendant Rachel  Murphy  knew  that  It  was  ac- 
knowledged before  the  mortgagee,  except 
such  as  would  be  imparted  by  the  Identity  of 
the  name  of  the  notary  and  the  mortgagee; 
but  there  is  evidence,  and  the  court  so  found, 
tending  to  show  tiiat  ^e  had  actual  knowl- 
edge of  the  mortgage  ivlor  to  filing  ber  home- 
stead. 

This  brings  us  to  consider  defendants' 
points:  (1)  That  the  mortgage  upon  Its  face 
shows  It  was  acknowledged  by  the  mortga- 
gee; (2)  thatv  therefore,  the  mortgage  was 
not  entitled  to  record,  and  Is  to  be  deemed 
not  recorded;  and  (3)  that  actual  tmowledge 
of  the  mortgage  by  appellant  would  not  pre- 
vent her  from  filing  a  homestead  that  would 
have  priority  over  the  mortgage. 

1.  Does  the  Identity  of  the  name  with  that 
of  the  mortgagee  raise  the  presumption  of 
the  Identity  of  person?  Section  1963,  subd. 
25,  Code  Clv.  Proc,  declares  that  certain  pre- 
sumptions are  satisfnctory,  if  uncontradicted, 
and,  among  them,  "identity  of  person  from 
Identity  of  name."  In  Thompson  v.  Manrow, 
1  Col.  428,  defendant  was  sued  In  this  state 
as  John  P.  lilanrow,  upon  a  Judgment  enter- 
ed against  John  P.  Manrow  in  the  cit7  of 
New  York.  There  was  no  proof  that  they 
were  the  same  persons.  It  was  held  that 
prima  facie  the  defendant  was  the  same  per- 
son mentioned  in  the  judgment  SeelGreenl. 
Ev.  §  575,  note  3.  In  Mott  v.  Smith,  16  Cal. 
534,  It  was  held  that  the  deed  from  the  Iden- 
tity of  names,  and  by  its  reference  to  the 
source  of  title,  contains  sufficient  prima  facie 
evidence  as  to  identity  of  person  to  admit  it 
in  evidence,  and  that,  before  additional  proof 
of  such  identity  could  be  required,  some  cir- 
cumstances must  be  shown  to  create  doubts 
upon  that  point.  In  Carleton  T.  Townsend, 
28  Cal.  219,  It  was  held  that  a  deed  offered  In 
evidence  to  show  the  transmission  of  title 
from  a  former  grantee,  in  which  the  name  Is 
Identical  with  that  of  the  grantee  In  the  older 
deed,  is  prima  facie  evidence  that  the  two 
persons  are  the  same,  even  though  the  two 
deeds  redte  the  residence  of  the  person  to  be 
at  different  places.    In  Douglas  v.  Daklo,  46 
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CaL  49,  It  was  held,  where  William  J.  Doug- 
Ua  was  plaintiff  in  an  action  for  rent,  and 
the  defendant  set  op  a  Judgment  obtained  In 
another  court  against  Wflllam  J.  Douglas 
without  averring  identity,  that  the  identity  of 
the  parties  Is  to  be  presumed  from  the  Iden- 
tity of  names.  In  Stapleton  t.  Pease,  2 
Mont  650,  a  declaratory  statement  relating  to 
a  mtnl"g  claim  was  made,  under  oath,  be- 
fore William  Peck,  county  recorder.  It  was 
contended  that  there  was  no  proof  tiiat  the 
William  Peck  who  testified  as  to  his  signa- 
ture was  William  Peck,  the  county  recorder. 
The  court  said  such  proof  was  not  necessary; 
that  Identity  of  names  Is  prima  facie  evidence 
of  identity  of  persons;  that  the  burden  of 
proof  was  upon  appellants,  if  they  disputed 
the  identic  of  William  Peck,  the  witness, 
and  William  Peck,  the  recorder,  to  establish 
the  fact  In  all  ordinary  cases  the  rule  would 
be  a  perfectly  safe  one,  and  it  would  seldom 
happen  that  the  party  relying  on  nonldentlty 
of  the  person  could  not  easily  prove  the  fact 
The  mortgage  was  between  two  residents  of 
the  same  county,  was  executed  and  acknowl- 
edged In  that  county,  and  the  names  on  the 
face  of  the  Instrument  were  the  same.  I 
think  this  was  prima  facie  evidence  that  the 
names  related  to  one  and  the  same  person. 

2.  I  am  not  aware  of  any  statute  law  in 
this  state  prohibiting  a  notary  from  taking 
the  acknowledgment  of  a  conveyance  of  prop- 
erty in  which  he  has  an  Interest  We  must 
therefore  resort  to  the  general  law  upon  that 
subject  and  it  is  uniform  that  no  such  thing 
can  be  legally  done.  Mr,  Justice  Temple  said 
In  Bank  v.  Rosenthal,  99  Cal.  39,  31  Pae.  849, 
and  33  Pac.  732:  "Where  the  only  effect  of 
the  acknowledgment  Is  to  Impart  notice  by 
recording  the  deed,  It  would  seem  that  to  be 
void,  It  must  appear  on  the  face  of  the  In- 
strument" We  have  seen  that  the  identity 
of  the  name  of  the  mortgagee  and  the  notary 
In  the  case  before  ns  raised  the  presumption 
of  Identity  of  person,  and  did  therefore  ap- 
pear oa  the  face  of  the  mortgage.  It  was 
further  said  In  the  case  last  referred  to: 
"It  has  been  held  that  an  acknowledgment 
before  the  grantee  of  a  deed  Is  TDld."  I  have 
examined  a  great  number  of  casea  upon  this 
point  and  find  no  disagreement  In  Wilson 
T.  Traer*  20  Iowa,  231.  U  was  said:  "It 
night  with  Mme  show  of  reason,  be  daimed 
that  idnce  the  acknowledgment  Is  regular  In 
form,  and  Identity  of  the  grantee  with  the 
oAcers  taking  It  being  alwaya  a  matter  to  tM 
ibown  aliunde,  *  •  *  the  better  rale 
wonld  bo  to  hold  ttie  record  refnlar  and  Im- 
puting notice,  and  IMTO  to  third  ptrUei  fhB 
right  to  avoid  both  tho  record  «nd  Instnunmt 
by  showing  fraud  In  fae^  If  any  existed. 
But  a  more  critical  examination  of  the  ques- 
tion will  show  that  such  a  rule  would  leave 
a  Inoad  door  open  to  the  p^petratlon  of 
frauds,  and  tend  greatly  to  unsettle  the  veri- 
ty of  our  public  records,  and  defeat  the  pur- 
poses of  our  xeglatmtlMi  lawa.  It  la  aiwaya 
WltUn  tba  power  of  partlea  ts  weure  a  disin- 


terested officer  to  take  an  acknowledgment 
and  it  Is  certainly  no  hardship  to  require 
them  to  do  so.  There  Is  no  reason  why  the 
fundamental  role  which  prohibits  a  person 
from  being  a  Judge  In  his  own  case,  or  an 
executive  officer  in  his  own  behalf,  should 
not  apply  to  this  class  of  executive,  semi- 
Judicial  duties.  To  hold  that  a  party  bene- 
ficially Interested  In  an  Instrument  is  incapa- 
ble of  taking  or  certl^lng  an  acknowledg- 
ment of  It  cannot  work  any  possible  Injury 
to  any  one,  while  It  will  keep  closed  a  door 
of  temptation,  at  least,  to  fraud  and  oppres- 
sion." And  it  was  held  that  "the  acknowl- 
edgment was  void,  and  did  not  authorize  the 
record  of  the  Instrument  B.nd,  as  a  conse- 
quence, such  record  did  not  Impart  any  notice 
to  third  persons  of  the  mortgagee's  right  un- 
der It;  but,  as  between  the  parties  to  it  the 
mortgage  is  in  full  force  and  of  binding  effi- 
cacy." To  like  effect  are  Brown  v.  Moor^ 
38  Tex.  645;  Groeabeck  r.  Seeley,  13  Mich. 
329;  Stevens  v.  Hampton.  46  Mo.  404;  Was- 
son  V.  Connor,  5-\MiBs.  851;  Davis  v.  Beaz- 
1^,  75  Va.  491;  Bowden  v,  Parriah  (Va.)  9 
a.  B.  616;  Withers  v.  Baird,  32  Am.  Dec. 
754.  See,  also,  DeVl.  Deeds,  IS  476,  477; 
Proff.  Not  (2d  Ed.)  Si  42,  43;  Webb,  Record 
Titles,  9  67.  If  these  dedsions  lead  to  a 
right  conclusion,  and  I  think"  they  do,  the  rec- 
ord of  the  mortgage  Imparted  no  knowledge 
or  notice  to  defendant  and  the  acknowledg- 
ment was  void.  Plaintiff  suggests  that 
there  was  a  literal  compliance  with  the  stat- 
ute, because  the  mortgage  was  executed  and 
was  recorded,  and  that,  as  the  object  of  the 
record  is  to  Impart  notice,  It  Is  immaterial  It 
the  acknowledgment  was  void,  for  appellant 
had  actual  notice  of  the  mortgage.  But 
without  a  valid  acknowledgment  It  was  not 
entitled  to  be  recorded,  and,  as  we  have  seen, 
must  be  treated  as  though  not  recorded. 
Something  more  than  notice  la  required,  an 
we  shall  see  later  on. 

8.  We  have,  then,  as  to  appellant  an  unre- 
corded mortgage,  executed  prior  to  her  home- 
stead, of  which  she  had  actual  notice.  It  Is 
a  mortgage,  too,  given  to  secure  the  purchase 
money  paid  for  the  land  claimed  by  her  nndw 
the  homestead.  Is  she  bound  by  this  mort- 
gage? By  section  1217,  CIt.  Code,  It  la  pro- 
vlded  that  "an  unrecorded  Instrument  ia  valid 
aa  between  the  parties  thoeto  and  tliose  who 
have  notice  ttionof."  Under  this  section  an 
unrecorded  instrument  la  good  aa  against  a 
subeequeut  purchaaw  or  mortgagee  having  ac- 
tual notice  of  the  unrecorded  instrument  A 
mortgage  iB  an  Inatrument  and.  If  no  stat- 
ute stood  In  tlw  way,  I  can  see  no  reason  why 
It  would  not  bo  TiUld  as  agalnat  a  home- 
stead filed  1^  a  person  having  notice  of  t^ 
mortgage.  But  secdon  1241  of  tho  same  Oodo 
is  Invoked  to  abow  tiiat  homesteads  an  not 
controlled  by  section  1217.  The  section  reads: 
"The  homestead  Is  Subject  to  ezsentloD  or 
forced  sale  In  astlBfactlon  of  Jodgments  ob- 
tained *  *  *  (4)  on  debts  secured  tqr  mort- 
gsges  upon  the  premises,  sxecuted  and  rscsrd- 
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fd  before  flie  flecIaniUon  of  homestead  was 
filed  for  record."  Two  cases  are  cited  to  sup- 
port appellants  conteutlon:  Bank  v.  Gerry, 
01  CaL  91,  27  Pac.  631,  and  Bank  Bruce, 
91  Gal  77.  20  Pac.  488.  In  neither  one  of 
these  cases  had  there  been  any  record  made 
of  the  mortgage  or  Hen,  or  attempted  to  be 
made.  In  both  cases  It  was  found  as  a  fact 
that  the  wife  had  no  actual  notice  of  the 
mortgage,  nor  was  the  qaestlon  of  the  pur- 
chase price  of  the  land  raised.  It  Is  not  to  be 
oreidooked,  howerer,  that  the  language  of  the 
court  p(^nts  strongly  to  the  conclusion  that 
even  actual  knowledge  by  the  wife  of  a  pre- 
Tlous  unrecorded  mortgage  by  the  husband 
would  not  shut  off  her  right  to  declare  a 
homestead.  Mr.  Justice  McFarland,  in  the 
case  In  91  Cal.  and  -27  Fac,  supra,  said:  '^ut 
the  doctrine  that  unrecorded  deeds  and  mort- 
gages are  good,  except  as  against  subsequent 
purchasers  for  a  valuable  consideration,  does 
not  apply  to  homesteads.  Bights  to  home- 
steads an  defined  by  ttie  provisions  of  the 
Code  which  directly  deal  with  that  snbdect 
The  doctrine  bearing  upon  conr^ances  made 
to  hinder,  delay,  or  deftaud  creditors  has  no 
application  to  the  creation  of  a  homestead^ 
and  a  declaration  of  a  homestead  Is  not  a 
•conTeyance,'  as  that  word  la  used  generally 
in  the  Code.  Section  1241  of  the  Civil  Code 
enumerates  the  cases  where  a  homestead 
may  be  taken  for  a  debt,  and  it  can  be  so 
taken  in  no  other  Instance.  The  only  sub- 
dlTlsion  of  tliat  section  upon  which  respond- 
ent could  rest  with  any  plausibility  is  the 
fourth,  which  is  as  follows:  *0n  debts  secur- 
ed by  mortgages  on  the  premises,  executed 
and  recorded  before  the  dedaratlon  was  filed 
for  record.'  It  makes  no  difference  that  the 
mortgage  <if  it  was  a  mortgage  on  the  land) 
In  the  case  at  bar  was  executed  by  the  hus* 
band  before  the  legal  title  rested  In  the  wife. 
The  m<^gage  was  not  recorded  tiefore  the 
declaration  of  homestead  was  filed,'  and 
therefore  cannot  be  enfOTced  against  the 
wife's  claim  of  homestead."  By  section  3241, 
OIt.  Code,  the  homestead  Is  subject  to  forced 
sale  in  satisfaction  of  judgment  obtained  on 
vendors'  liens  upon  the  premises.  The  com- 
plaint sets  out  the  facts  creating  what  may 
be  claimed  to  be  a  vendor's  lien,  or  lien  for 
the  purchase  money.  The  homestead  act  of 
April  21,  1851  (St.  p.  296).  described  this  lien 
as  a  "vendor's  lien."  The  act  of  March  13, 
1800  (St.  p.  87),  described  it  as  a  "lien  for  pur- 
chase money."  The  act  of  M^  12,  1882 
(8t  p.  519).  described  it  as  a  "vendor's  Uen"; 
and  It  has  continued  to  be  described  evor 
since  as  a  "vendor's  lien."  Does  a  vendor's 
Uen  exist  here?  Our  statute  reads  as  follows: 
*'One  who  sells  real  property  has  a  vendor's 
Hen  thereon.  Independent  of  possession,  for 
so  much  of  the  price  as  remains  unpaid  and 
unsecured  otherwise  than  by  the  personal 
oMtgatlun  of  the  buyer."  Civ.  Code,  g  SCHO. 
The  vendor's  Uen,  If  any  existed,  was  waived 
by  the  gMng  of  the  mortgage.  Overt  Liens, 
p>>.  072-675;  Jones,  Liens,  i  1073  et  seq' 


BSPOBaSB,  ioat 

The  pnrdiase  money  was  not  ''unsecured  oEh^ 
erwise  than  by  the  personal  obligations  of 
the  big«r." 

Bespondent  also  claims  a  Uen  for  the  pur- 
chase' money  superior  to  the  homestead. 
There  la  an  equitable  lien  of  this. character 
enforceaUe  In  a  proper  case,  and  In  respect 
of  this  Uen  the  doctrine  of  waiver  seems  not 
to  bd  the  same  as  in  the  case  of  a  vendor's  Uen. 
But  section  1211,  sapm,  does  not  Indude  the 
purchase-money  mortgage  or  lien  among  the 
exceptfons.  The  caily  mortgage  there  men- 
tioned Is  one  executed  and  recorded,  and, 
among  the  liens  enumerated,  the  purduse- 
mon^  lien  la  not  mentioned.  It  was  includ- 
ed In  the  act  of  1860,  supra,  but  was  dropped 
out,  and  the  vendor's  lien  substituted  in  the 
act  of  1862.  supra,  and  Is  now  a  vendor's  Uen. 
These  two  liens  have  some  features  in  com- 
mon, but  are  not  Identical,  l^e  vendor's  lien 
mentioned  in.  section  1241,  supra,  la  the  same 
Uen  mentioned  In  section  3046.  supra.  If  the 
legislature  had  Intended  to  include  both  in 
the  nceptlons.  It  would  have  done  so  in 
terms.  "Indusio  nnlus  est  exduslo  alterina." 
I  think  It  Is  settied  law  In  this  state  that  the 
homestead  can  be  made  subject  to  execution 
and  forced  sale,  hi  satisfaction  of  Judgments 
obtained.  In  no  othw  Instances  than  those 
pointed  out  In  section  1241,  Civ.  Code.  In 
Richards  v.  Shear,  70  Cal.  187, 11  Pac.  607,  it 
was  undertaken  to  eoforce  a  material  man's 
Uen  for  materials  furnished  in  the  erection 
of  a  bnUdlng  iqx»  the  lumestead  prmlses. 
The  right  was  denied,  and  the  court  said: 
"Where  the  legislature  has  undertaken  to  deal 
with  the  subject,  and  has  declared  from  what 
the  homestead  shaU  be  exempt,  and  witii 
what  it  siiaU  be  chained,  it  only  remains  for 
the  courts  to  give  effect  to  Its  provisions. 
Admittedly,  the  language  of  the  section  of 
the  Code  specifying  in  what  instances  the 
homestead  shaU  be  subject  to  mcecution  and 
forced  aale  does  not  Include  the  U»s  of  ma- 
terial men."  This  case  waa  decided  in  July, 
1886.  and  on  March  9;  1887,  the  leglslaturs 
amended  the  act  to  Include  "contractors,  sub* 
contractors,  artisans,  architects,  builders,  la^ 
borers  of  every  class,  and  material  mea." 
The  same  question  came  txp  sgain  in  Walah 
V.  McMenomy,  74  CaL  S56, 16  Pac.  17,  where 
an  attempt  was  made  to  foreclose  a  mechan- 
ic's Uen  In  favor  of  a  material  man  and  for 
labor  performed.  The  transactions  toiA  place 
before  March  9, 1887.  PlalntUf  famished  ma- 
terial and  performed  work  under  a  contract 
with  the  husband,  of  wUch  the  wife  had 
knowledge  and  to  which  she  consented,  and 
at  a  time  whm  no  homestead  right  had  at- 
tached. The  homestead  was  filed  aft^  the 
material  was  furnished  and  the  work  per- 
formed. It  was  here  again  held  that  the 
homestead  could  only  be  sold  under  execution 
or  forced  sale  In  the  excepted  cases  mentioned 
In  the  CIvU  Code,  and  this  notwithstanding 
the  provisions  of  the  mechanic's  Uen  law 
giving  a  U^  In  Just  such  a  case*  Article  17, 
8  1,  of  our  state  constitution  provides  as  fol- 
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lows:  "The  leglalatnre  sliall  protect,  by  law, 
from  forced  sale  a  certain  portion  of  the 
homestead  and  other  property  of  all  heads  of 
families."  Here  Is  the  direct  mandate  of 
the  people,  acting  In  their  sorereiga  capacity, 
requiring  the  legislature  to  protect  the  home- 
Btead  from  forced  sale.  Of  what  the  home- 
stead shall  consist,  and  how  it  shall  be  pro- 
tected from  forced  sale,  are  matters  left  with 
the  legislature  to  determine.  The  courts  have 
DO  power  to  Increase  or  diminish  tbe  home- 
stead, nor  to  say  when  it  shall  or  shall  Dot  be 
subject  to  forced  sale.  The  lc{;lslature  has 
from  time  to  time  so  amended  the  law  as  to 
malce  the  homestead  subject  to  certain  Hens 
not  previously  protected.  If  the  case  of  an 
unrecorded  mortgage  of  which  the  husband 
or  wife  has  actual  notice  Is  to  be  added  to 
tbe  exceptions,  or  If  a  lien  for  the  purchase 
money  Is  to  be  Included  wttb  that  of  the  ven- 
dor, It  must  be  done  1^  the  legislature  and  not 
by  the  courts. 

I  confess  to  having  reached  this  conclu- 
sion with  great  reluctance  In  this  particular 
case,  for  natural  Justice  would  seem  to  de- 
mand that  defendants  should  pay  tbe  pur- 
chase price  of  their  home  before  being  permit- 
ted to  take  sheltffl-  under  the  homestead  law; 
but  the  courts  are  powerless  to  aflford  any 
r^lef.  Besides,  It  must  be  admitted  that 
plaintlCTs  testator  was  not  wholly  blameless. 
As  a  notary  public,  be  ought  to  have  known 
that  he  could  not  legally  certify  to  the  ac- 
knowledgment of  a  deed  conveying  or  mort- 
gaging land  to  himself.  I  have  not  overlook- 
ed the  equitable  constd^atlons  bo  persuasive 
In  this  case,  and  so  ably  presented  by  counsel 
for  respondent;  but  theyall  proceed  from  the 
assumption  that  the  case  Is  one  for  the  ap- 
plication of  general  principles  of  equitable 
cognizance,  whereas  It  Is  hedged  In  and  con- 
trolled entirely  by  legislative  enactment.  It 
Is  recommended  that  the  Judgment  and  the 
order  denying  a  new  trial  be  reversed,  and 
that  In  any  subsequent  proceedings  the  home- 
stead right  of  appellant  be  given  priority  to 
plaintiff's  mortgage. 

I  concur:  SEARIvS,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  forejroing  opinion,  the  Judgment  and  the 
order  dcnyinjr  a  new  trial  are  reversed,  and  in 
BubsPHvpnt  prorrodlnps  the  homestead  right 
of  appellant  will  be  given  priority  to  plalntiflfs 
mortgage. 

mCti.  IM 

PEOPLE  V.  ELLENWOOD.    (Cr.  2S3.> 
(Supreme  Court  of  California.    Dec.  3.  lSt)7.) 
POMOERT— iKHICTMItXTS  — Waivkh  Of  DarecTs— 

KrMAMKS  or  Jl'lMIR. 

l.An  inforniatinn  charfciiiK  one  with  iiinlcing 
and  passing  a  tictitioua  check  w'll-.i  intent  lo  tlc- 
(rauo,  after  allecitig  tkit  the  dcreiidiiiit,  wUh  in- 
tent to  defraud  IX.  did  mnke  and  forjje  a  certain 
fictitious  Instrament  in  writing  for  the  pnymeut 
of  money,  puruortiiig  to  be  sigued  by  oue  h\.  and 
setting  out  tEe  checks  alleged:   "Whereas,  in 


trnth  and  In  fact,  there  was  and  to  no  such  bank, 
corporation,  co-psrtnerflbip,  or  individnal  as  F. 
Id  ezistence.  as  he  [the  accused]  then  and  then 
well  ka«w,"  and  that  tbe  said  inatrument  in 
writing  was  fictitious.  Ilrld  to  state  a  public  of- 
fense, but  to  lack  the  certainty  required  by  Pen. 
Code.  I  952. 

2.  Where  an  information  diarglng  accused 
with  a  crime  is  defective  because  not  Bufflcientiy 
dt'fiiiite  and  direct,  and  objection  to  the  defect 
is  not  taken  hy  demurrer,  the  defect  Ib  thereby 
waived,  and  cmnnot  avail  tlie  accoKd  vqmx 
peaL 

3.  Where  an  information  chargmg  one  with 
making  and  passing  a  fictitious  check,  with  in- 
tent to  defraud,  alleges—First,  that  the  accnaed 
msde  said  check  upon  a  certain  bank,  payable  to 
the  order  of  one  K.,  and  signed  F.,  wim  intent 
to  defraud  D.;  and,  second,  that  tbe  accused  pass- 
ed Bsld  check  to  said  D.  with  Uke  intent;  and  ft 
is  shown  that  tlie  making  and  passing  of  tbe 
check  refer  to  tbe  same  iustrumeDt  and  charge 
tlie  same  Intent, — the  making  and  the  passing 
constitute  but  one  ofrense,  and  are  properly  char- 
ged in  the  information  in  one  connt 

4.  Hie  first  part  of  an  intormatlon,  which  diai- 
ged  the  making  of  a  fictitious  check,  sufficiently 
alleged  the  nonexistence  of  the  pretended  signer; 
and  the  second  part,  whicti  charged  the  passing 
of  the  check,  alleged.  "And  the  said  [aocused], 
well  Imowing  the  said  ioBtrument  to  be  forged 
and  false  and  fictltioua,  did  then  and  there,"  etc 
Held,  that  it  was  not  necessary  to  repeat  tbe  al- 
legations of  nonexistence  of  the  pretended  slgoer 
in  the  secoad  part. 

6.  Tbe  testimony  of  one  accused  with  making 
and  passing  a  fictitious  check  was  consistent 
with  bia  innocence  and  with  the  testimony  of  tbe 
police  officer  who  made  l*>e  arrest,  who  claimed 
that  accuBcd  said,  "There  was  no  such  man  here 
as  E.,"  the  pretended  signer  of  the  check;  and 
the  Judge,  in  instructing  the  Jury,  snid  tbe  prose- 
cution "have  bronaht  here  a  witness  who  under- 
takes to  tell  you  that  the  defendant  admitted  to 
him  that  tP.]  waa  a  mere  fiction."  Held,  that 
tlif  instruction  was  a  conclusion  of  fact,  and  in 
violBtlon  of  Const,  art.  6,  t  19,  providing  that 
the  judge  shall  not  charm  juries  with  mneet  to 
nutters  of  fact,  but  may  state  the  teBtimony  and 
declare  the  law. 

Commissioners*  decision.  Department  2. 
Ainieal  from  superior  courts  i^ty  and  county 
of  San  Francisco;  William  T.  Wallace,  Judge. 

Bansom  EUeawood  was  convicted  of  mak- 
ing and  passing  a  flctltions  check,  and  be  ait- 
peals.  Beversed. 

Qeo.  D.  ColUns,  for  ai^UanL  Atty.  Gen. 
Fitzgerald,  for  tbe  People. 

HATNES,  C.  Defendant,  Ellenwood,  was 
tried  upon  an  Information  charging  him  with 
making  and  i)assiug  a  flctUlous  chock  with 
Intent  to  defraud  one  James  II.  Doollttle, 
was  found  guilty  as  charged,  and  sentenced 
to  imprisonment  at  San  Qucnlln  for  14  years; 
aud  he  api>eals  from  said  Judgment  and  an 
order  denying  his  motion  for  a  new  trlaL 
Appellant  contends  that  the  Information  up- 
on which  be  was  tried  is  insuHlcient  in  law. 
Counsel  treats  it  as  (.'outfliiiinjj  two  counts, — 
the  first  for  making  a  fictitious  check  upon 
the  Kmk  of  California  for  the  sum  of  ?100, 
iuyable  to  the  order  of  Itnusom  EUeuwo-xI, 
till-  ajipellant,  and  slcned  "F.  S.  Dalton," 
with  Intint  to  (Itfiai.d  Jamos  II.  Doollttle; 
and  the  second  count  for  pnt-sln;;  It  to  said 
DooUltle  with  like  iutent.  As  to  the  first 
count,  it  Is  contended  that  the  allegation  of 
the  nonexistence  of  F.  8.  Dalton  1«  laanlll- 
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dent;  and,  as  to  the  second  count,  that  it 
altogether  omits  to  allege  the  noDezlstence 
of  Dalton,  and  that,  it  it  charges  anytiiing, 
It  charges  the  utterlncr  of  a  forged  Instni- 
ment,  under  section  470  of  the  Penal  Code. 

The  first  count,  after  alleging  that  on  Uie 
13th  day  oC  June,  1806.  the  defendant,  with 
Intent  to  defraud  Doollttle,  did  make  and 
foi^  a  certain  flctlUous  Instrument  in  writ- 
ing for  the  payment  of  money,  purporting  to 
be  signed  by  one  F.  8.  Dalton,  and  setting 
out  the  check  with  Its  indorsement,  allseed 
as  follows:  "Whereas,  in  truth  and  In  fact, 
there  was  and  is  no  such  bank,  corporation, 
co-partnershUH  or  IndlTidual  as  F.  S.  Dalton 
in  exlstmce,  as  he,  the  said  Ransom  BUen- 
wood,  thai  and  there  well  knew,  and  that 
the  said  taistrument  in  writing  was  fictitious:" 
The  question  la,  to  what  time  does  the  ex- 
pression "was  and  W  relate?  The  most  that 
can  properly  be  said  Is  that  It  lacks  that  cer- 
tainty and  directness  which  is  required  by 
section  952  of  tbe  Penal  Code;  but,  as  it 
states  a  public  ofTeose,  the  objection  can 
only  be  taken  ^  demurrer,  and,  when  not 
so  taken.  It  Is  waived.  Pen.  Code,  U  1004, 
1012.  It  can  therefore  not  avaU  the  defend- 
ant upon  this  appeal.  People  t.  Bryon,  103 
Cal.  677.  87  Pac.  754. 

It  is  also  cfmtoided  on  behalf  of  appellant 
that  the  second  count  charging  that  be  ut- 
tered said  fictitious  check,  is  Insntticlent,  be- 
cause said  second  count  does  not  allege  the 
none^tence  of  Dalton.  Tbe  all^atlon  Is: 
"And  the  said  Bansom  Ellenwood,  well 
knowing  the  said  instrument  to  be  forged  and 
false  and  fictitious,  did  then  and  tliere,"  etc. 
If  the  information  In  fact  contained  two 
counts,  the  second  Is  fiitalty  defective,  since 
material  allegations  made  In  the  first  count 
cannot  be  Imported  into  a  second  or  other 
count  by  referring  to  them  by  the  use  of  tlie 
word  "said,"  though  In  a  second  count  the 
formal  commencement  is  generally  abbre- 
viated to  read:  "The  Jurors  aforesaid,  on 
their  oaths  aforesaid,  do  further  present;" 
but,  as  a  rule,  any  count  from  which  the 
commencement  or  the  statutory  conclusion  Is 
omitted  Is  bad.  BIsh.  Kew  Cr.  Froc.  S  428. 
"Every  separate  count  should  charge  the  de- 
fendant as  If  he  bad  committed  a  distinct 
offense,  I)ecanse  it  Is  upon  the  principle  of 
the  Joinder  of  offenses  that  the  joinder  of 
counts  Is  admitted."  Id.  I  420.  But,  In  fact, 
the  Information  contains  but  one  count,  and 
there  was  neither  necessity  for  nor  propriety 
in  relating  the  allegation  of  the  nonexist- 
ence of  Dalton.  or  the  making  of  the  check, 
though  either  the  making  or  the  passing  with 
intent  to  defraud  the  same  person  would  con- 
stitute an  offense  under  section  476  of  the 
Penal  Code;  yet  both,  when  referring  to  the 
same  Instrument  and  charging  the  same  In- 
tent, constitute  but  one  offense,  and  may  be 
properly  charged  In  a  single  count  People 
.V.  Frank,  28  Col.  613;  People  v.  Harrold,  HI 
GaL  567,  24  Pac.  106;  People  v.  Gustl,  113 
Cal.  1T8,  45  Pac.  263. 


Several  parts  of  the  instructions  given  to 
the  Jury  are  urged  as  grounds  for  reversal 
These  principally  relate  to  the  ever-recurring 
question  as  to  whether  they  violate  the  con- 
stitutional provision  that  'fudges  shall  not 
charge  Juries  with  respect  to  matters  of  fact, 
but  may  state  the  testimony  and  declare  the 
law."  Const  art  6,  S  19.  An  outline  of 
the  evidence  Is  necessary  to  a  proper  nndor- 
standing  of  these  objections.  On  tbe  part  of 
the  prosecution  three  witnesses  were  called. 
Mr.  Doollttle  testified  that  defendant  had 
roomed  and  boarded  with  him  many  months, 
and  always  seemed  to  have  plenty  of  money, 
and  paid  his  bills  regularly  until  a  few 
months  before  he  left  the  hotel;  that  when 
he  left  he  owed  him  a  balance  of  $27;  tliat 
on  June  13th  defendant  called,  and  passed  to 
him  the  check  In  question;  that  he  paid  him 
$73,  the  difference  between  tbe  face  of  the 
check  and  the  board  bill;  that  on  Monday  he 
presented  the  check  at  the  bank,  and  pay- 
ment was  refused:  that  some  time  after- 
wards defendant  paid  him  back  the  $73,  but 
he  thought  it  was  after  defendant  was  ar* 
rested.  A  bookkeeper  from  tiie  Bank  of  Cal- 
ifornia testified  tliat  at  no  time  during  the 
last  10  years  was  there  any  accomit  In  tbe 
name  of  F.  B.  Dalton.  I'.oss  Whltaker,  a 
detective  police  officer,  testified  that  he  ar- 
rested the  defendant;  that  there  is  no  such 
name  as  F.  8.  Dalton  in  the  San  Francisco 
Directory  for  1806;  that  he  bad  a  shOTt  con- 
versation with  defendant  when  he  arrested 
hhn,  in  which  defendant  told  witness: 
"There  Is  no  such  man  here  as  F.  S.  Dal- 
ton." The  defendant  testified  that  on  Sat- 
urday, June  13th,  about  noon,  he  stopped  in 
at  the  Palace  Hotel,  and  met  an  old  friend, 
Mr.  F.  S.  Dalton,  who  was  temporarily  In 
the  city;  that  he  knew  him  hi  189S,  in  Los 
Angeles,  and  that  Dalton  is  a  resident  of 
New  York;  that  he  had  luncheon  with  Dal- 
ton at  the  Palace  grill  room,  where  Uiey  re- 
mained for  an  hour  or  so;  that  Dalton  told 
him  it  was  his  Intention  to  go  away,  and 
asked  witness  If  he  could  cash  a  check  for 
hhn  on  the  Bank  of  California;  that  It  be- 
ing after  banking  hours,  and  knovring  the 
man  as  he  did,  and  not  suspecting  ttiat  Dal- 
ton had  no  funds  in  the  bank,  he  cashed  the 
check;  that  he  knew  nothing  of  any  trouble 
atMut  the  check  for  two  weeks,  when  he 
was  arrested;  and  that  as  soon  as  he  found 
there  were  no  funds  In  the  bank,  he  returned 
to  Mr.  Doollttle  the  money  he  was  out 

Appellant  contends  that  the  court  erred  In 
the  following  Instruction  to  the  jury:  "Now. 
the  prosecution  has  brought  here  a  directory 
of  this  city  and  county;  has  also  brought 
here  a  witness  who  t^  yon  he  has  searched 
In  vain  for  such  a  person  as  F.  B.  Daltm. 
They  have  brought  here  a  witness  who  un- 
dertakes to  tell  you  ttiat  the  defendant  ad- 
mitted to  him  that  Dalton  was  a  mere  fic- 
tion." It  Is  contended  that  the  last  clause  of 
the  above  sentence  violated  the  constitution- 
al provision  that  "judges  shall  not  charge 
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Jnrlea  with  re  spec,  to  mutters  of  fact,  but 
may  state  tbe  teslImoDy  and  declare  the 
law."  Const  art  G,  i  19.  The  testimony 
to  which  the  court  here  referred  was  given 
by  the  police  officer  who  made  the  arrest. 
He  testified  as  fc^ows:  "When  I  arrested 
the  defendant,  Ellenwood,  I  had  a  brief  con- 
versation -nith  him,  in  which  he  told  me  that 
there  was  no  snch  man  here  as  F.  S.  Dal- 
ton,"  It  might  be  true  that  Dalton's  name 
was  not  in  tbe  directory,  that  the  officer 
seiUTCbed  the  city  for  him  In  vain,  and  that 
no  such  man  wu  here  at  the  time  the  state- 
ment was  made  by  the  defendant  to  tbe  offi- 
cer, and  yet  Dalton  be  a  real  person,  aud 
that  he  made  the  check  at  the  time  and  under 
the  circumstances  detailed  by  the  defendant; 
but.  If  Dolton  had  no  existence,— was  "a 
mere  flcflon,"— it  conid  not  be  true  that  Dal- 
ton made  the  check,  nor  that  defendant 
cashed  it  tor  him.  In  short,  the  statement 
made  by  the  defendant  was  consistent  with 
his  Innocence;  while  tbe  statement  as  made 
by  the  court  was  not  only  Inconsistent  with 
his  innocence,  bat  construed  as  a  direct  ad- 
mission of  guilt  There  can  be  no  question 
that  the  court  referred  to  the  testimony  of 
the  policeman,  since  no  other  witness  testi- 
fied as  to  any  conversation  with  the  defend- 
ant upon  the  snbject  The  statement  of  tbe 
court  put  a  construction  upon  tbe  language 
of  the  witness,  and  In  effect  told  tbe  Jury 
what  the  words  spoken  by  tbe  witness  meant; 
that  when  the  defendant  said,  "There  is  no 
such  man  here  as  Dalton,"  it  meant  that  Dal- 
ton was  "a  mere  flcHon."  It  was  not  a  state- 
ment of  the  evidence,  but  of  a  conclusion  of 
fact  drawn  hy  the  court  from  the  evidence 
as  given  by  the  witness,— a  conclusion,  too, 
that  neither  the  court  nor  tbe  Jury  could 
properly  draw.  Besides,  it  had  a  direct 
tendency  to  discredit  the  defendant's  testi- 
mony, ^ven  in  his  own  l>ebalf,  that  he  met 
Dalton  in  San  Francisco,  had  known  blm  In 
Los  Alleles,  and  that  he  resided  In  New 
York;  for,  if  it  was  true  that  Dalton  was  a 
mere  fiction,  it  could  not  be  true  that  be 
ever  knew  or  saw  him,  or  received  the  check 
from  liim,  fvliile  the  statement  made  to  tbe 
officer  that  there  was  no  such  person  "here" 
was  entirely  consistent  with  the  fects  to 
which  he  testified.  The  Instruction  under 
consideration  will  not  bear  the  construction 
put  upon  it  by  counsel  for  respondent— a 
constmctlon,  hy  the  way,  which,  taken  liter- 
ally, would  Impute  to  the  court  an  inten- 
tional disregard  of  the  constitutional  pro- 
vision hereinbefore  quoted.  For  the  error 
above  spedfied,  the  Judgment  must  be  re- 
versed. 

It  is  also  contended,  however,  by  appel- 
lant, that  the  instruction  In  which  the  at 
tentlon  of  the  Jury  was  called  to  the  fact 
that  defendant  was  on  trial,  and  as  to  what 
motives  the  evidence  may  disclose  the  wit- 
nesses to  have,  is  erroneous.  This  Instruc- 
tion, which  was  given  at  some  length,  I 
think,  does  not  go  beyond  tbe  Instruction  in 


the  Cronln  Case,  34  CaL  191,  which  has  been 
several  times  reluctantly  followed  in  later 
cases;  but  we  would  call  attention  to  the  re- 
cent case  of  People  v.  Van  Ewan,  ill  CaL 
149,  43  Fac.  521,  where  this  court,  by  Mr. 
Justice  McFarland,  said:  "If  the  questlm 
were  an  entirely  open  one,  we  would  feel 
constrained  to  bold  upon  princiide  that  any 
instruction  at  all  as  to  the  credibility  at  any 
witness,  or  the  weight  to  be  given  to  bis  tes- 
timony, is  violative  of  section  19  ot  article 
6  of  the  constitution,  which  provides  Uiat 
'Judges  shall  not  charge  Juries  with  reject 
to  matters  of  fact*  and  section  1^7  of  the 
Code  of  Civil  Procedure,  whicli,  referring  to 
a  witness,  provides  that  tbe  jury  are  the  ex- 
clusive Judges  of  his  credibility."  In  view  of 
the  conclusion  reached,  tbe  point  made  by 
counsel  for  af^ellant  that  tbe  evidence  is  not 
sufficient  to  Justify  tbe  verdict  need  not  be 
considered.  Tbe  Judgment  and  order  api 
pealed  from  should  be  reversed,  and  a  new 
trial  ordered. 

Wo  ooocur:  BBITT.  a;  BBLCHBB,  a 

PER  CURIAM.  For  tiie  reascms  given  in 
tbe  foregoing  opinion,  the  Judgment  and  or- 
der appealed  Srom  are  reversed,  and  a  new 
trial  ordered. 


lis  Cal.  m 

SANTA  MONICA  LUMBER  &  MUX  CO.  v. 

HEGB  et  al.   <L.  A.  15&) 
(Sn^oeme  Court  of  CUifornla.    Dec.  IS,  1897.) 
Libit  fob  Matermm— Filiko  Notiof— Complb* 

tlOS  Ot  BUILDINO— MA.TEBIAL8  Ft:BN18HBD  TO 
IjESBEB  —  COSSRNT  OF  XiESSOB  —  ACTtOSr  TO  EN- 
FORCE Ltetc— VARiANrR  bbtwee:(  Plkadino  avd 
Proof— Statement  or  Amodnt  of  Claim. 

1.  The  filing  of  a  notice  of  lien  prior  to  tlie 
con^iletion  ot  tbe  building  for  which  materiali 
were  furnished  coofers  no  right  to  a  lien. 

2.  A  finding  that  a  building  was  completed 
before  notice  of  a  lien  was  filed  was  not  unsup- 
ported by  ttie  evideuce,  tltough  it  was  shown 
that  DO  sidewalk  was  built,  and  no  eaves  apouts 
or  water^loflelB  fumiBhed,  and  that  tbe  lidge 
was  not  tight,  nor  tbe  window  glass  pattiea, 
where  tbe  carpenter  testified  that  it  was  finistted, 
and  there  was  no  evidence  tluit  any  plao  of  the 
baildiiig  was  made,  or  ttiat  there  was  any  agreed 
test  of  completeness. 

3.  Where  a  lessor  gives  permission  to  a  lessee 
to  erect  a  building,  he  has  knowledge  of  its  con- 
struction, Bo  that  ilia  failure  to  give  tbe  notice 
required  by  Code  Civ.  Proc.  $  1192,  renders  iiia 
interest  subject  to  lien,  thongh  it  was  not  bniit 
in  the  manner  or  p^nce  authorized  by  him. 

4.  Where  the  complaint  in  a  anit  to  euforoe  a 
material  man's  lien  alleged  an  agreement  to  pay 
what  the  materials  were  reasonably  worth,  ana 
the  proof  showed  an  agreement  to  pay  the  regu- 
lar market  price,  the  variance  was  not  fatal. 

6.  Under  Code  Qv.  Proc.  8  1187,  requiring  a 
material  man's  claim  of  ilea  to  contain  ^'a  state- 
ment of  his  demand,  after  deducting  all  just 
credits  and  offsets,"  whicb  means  a  true  state- 
ment, a  notice  filed  by  a  material  man  to  secure 
a  lien  against  a  lessor,  who  was  not  a  party  to  tiie 
contract,  for  materials  furnished  to  the  lessee, 
which  states  that  the  contract  price  of  the  ma- 
terials was  $244.09,  is  fatally  defective,  where 
tlie  proof  shows  the  market  price  to  tiave  t>een 
$410.59,  and  that  $176  was  paid  tbereoa. 
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In  bank.  Appenl  from  superior  court,  1.08 
Angeles  eoun^;  Waldo  M.  Yorfc,  Judge. 

Action  by  the  Santa  Monica  Lumber  & 
Mill  Company  against  J.  H.  Hege  and  anoth- 
er. Judgment  for  plaintiff,  and  defendant 
Hege  appeals.  Beveraed. 

Clarence  A.  Idlller,  for  appellant  Tanner  & 
Taft,  for  lespondeot 

HARRISON,  J.  Action  for  the  foreclosure 
of  a  mechanic's  lien.  In  May,  18M,  the  de- 
fendant Hege,  being  the  owner  of  a  lot  of 
land  In  the  town  of  Santa  Monica,  on  which 
there  was  a  dwelling  house,  verbally  leased 
the  same  to  his  co-defendant,  Naumann. 
Shortly  after  Naumann  had  entered  Into  pos- 
session, he  obtained  permission  from  Hege 
to  eonstmct  certain  additions  to  the  build- 
ing, and  for  that  purpose  purchased  certain 
raaterials  from  the  plaintiff,  which  were 
used  in  their  construction.  August  11,  1894, 
the  plaintiff  filed  with  the  county  recorder 
Its  claim  of  Hen  therefor  upon  the  land  and 
bnlldlngB,  and  afterwards  brought  the  pres- 
ent action  for  its  enforcement  Naumann 
suffered  default,  and  judgment  was  render- 
ed Hgainst  him  for  the  amount  claimed  by 
the  plaintiff;  declaring  said  amount  to  be  a 
lien  upon  the  land,  and  directing  Its  sale. 
From  this  Judgment  Hege  has  appealed. 

As  the  amount  of  the  materials  purchased 
from  the  plaintiff  was  leas  than  51,000  in 
ralue,  the  provisions  of  the  Code  relating  to 
a  written  contract,  and  filing  the  same  for 
record,  have  no  application.  Naumann  caus- 
ed the  improvements  to  be  constructed  for 
himself,  and  the  plaintiff,  not  being  an  "orig- 
inal contractor"  {Sparks  v.  Mining  Co.,  65 
Gal.  389),  was  required  to  file  Its  notice  of 
lien  within  ;fO  days  after  the  completion  of 
the  building.  Unless  the  building  was  com- 
pleted before  the  notice  of  lien  was  filed, 
the  filing  was  premature,  and  conferred  no 
right  to  enforce  the  lien.  Boylance  v.  Hotel 
Co.,  74  Cal.  275.  20  Pac.  573;  Schwartz  v. 
Knight,  74  Cal.  432, 16  Pac.  235;  WlUamette 
i^team  Mills,  Lumbering  &  Manufg  Co.  v. 
Los  Angeles  College  Co.,  94  Cal.  229,  29  Pac. 
029.  The  court  finds  that  the  building  was 
completed  July  23,  1694,  but  this  finding  Is 
attacked  as  not  supported  by  the  evidence, 
l^ere  Is  no  evidence  In  the  record  fixing  this 
day  as  the  date  on  which  the  building  was 
completed,  but,  as  it  was  sufticlent  for  the 
plaintiff  to  show  that  the  building  was  com- 
pleted before  its  notice  of  lien  was  filed,  the 
finding  of  the  particular  day  was  not  es- 
sential, and  may  be  disregarded.  There  was 
a  confilct  of  evidence  upon  this  issue,  and 
we  cannot  say  that  the  finding  of  the  court 
in  favor  of  the  plaintiff  was  erroneous. 
Emerson,  who  worked  as  a  carpenter  on  the 
building,  testified  that  he  finished  work  in 
the  latter  part  of  June,  and  that  the  build- 
lugs  were  completed  "shortly  after,"  and 
that  at  the  time  of  the  trial  the  building  was 
In  tbe  same  condition  as  then.  Naumann 


testified  that  the  building  was  not  finished 
on  August  11th,  and,  as  items  of  Its  incom- 
pleteness, mentioned,  among  others,  that  it 
had  not  been  painted,  and  that  a  sidewalk 
had  not  been  constructed.  It  was  not  shown 
that  any  plans  of  the  building  were  ever 
prepared,  or  that  there  was  any  test  by 
which  it  could  be  determined  when  it  was 
completed;  and.  In  the  absence  of  such  test, 
its  completion  would  be  determined  by  the 
court  from  all  the  circumstances  shown  by 
the  evidence.  Presumptively,  a  sidewalk 
would  not  be  a  part  of  a  building;  and,  as  It 
was  shown  that  the  building  had  never  been 
painted,  the  court  was  authorized,  in  the  ab- 
sence of  any  evidence  on  the  subject  to  find 
that  painting  was  not  included  In  the  orig- 
inal plan.  The  same  may  be  said  of  the  ab- 
sence of  eaves  troughs  and  water-closets. 
The  failure  to  make  the  ridge  of  the  roof 
tight,  or  to  putty  the  window  glass  on  the 
outside,  was  a  defective  performance  of  the 
work,  rather  than  a  failure  to  complete  the 
building,  and  was  properly  considered  Igr  the 
court  as  a  "trivial  Imperfection." 

The  court  properly  held  that  the  building 
was  constructed  with  the  knowledge  or  the 
appellant,  and  that  his  failure  to  give  thS 
notice  required  by  section  1192,  Code  Civ. 
Proc,  rendered  his  interest  in  the  land  sub- 
ject to  the  lien.  The  buildings  were  con- 
structed by  Naumann  with  his  permission, 
previously  given;  and  the  fact  that  they 
may  not  have  been  constructed  In  the  par- 
ticular form  or  at  the  place  which  he  au- 
thorized, does  not  relieve  him  from  the 
knowledge  that  they  were  constructed  upon 
his  land. 

In  the  notice  of  lien  the  plaintiff  stated  that  H 
agreed  to  furnish  such  materials  as  were  order- 
ed by  Naumann  for  said  buildings,  and  to  fur- 
nish the  same  as  ordered  by  him;  that  no  defi- 
nite time  was  specified  for  payment  therefor, 
and  that  they  were  to  be  paid  for  at  the  current 
iimrket  price;  that  the  amount  of  the  c(mtmct 
price  of  said  lumber  and  materials  furnish- 
ed as  aforesaid  Is  $244.50;  that  no  part  there- 
of has  been  paid;  and  that  there  Is  still  due 
and  owing  thereon,  after  deducting  all  Just 
credits  and  offsets,  the  sum  of  $244.59.  In 
the  complaint  herein  the  plaintiff  alleges 
that  the  defendants  agreed  to  pay  to  plain- 
tiff what  said  materials  were  reasonably 
worth,  and  that  the  material  furnished  by  it 
was  reasonably  worth  $244.50.  It  was 
shown  at  the  trial  that  the  plaintiff  agreed 
with  Naumann  to  furnish  the  materials  nt 
the  regular  market  prices;  that  the  mate- 
rials furnished  were  charged  upon  Its  books 
at  the  regular  market  price,  and  amounted 
to  the  sum  of  $410.50.  upon  which  there  were 
credits  to  the  amount  of  $175.  The  right  to 
enforce  a  mechanic's  lien  depends  upon  a 
compliance  with  the  rcqulremeuts  of  the 
statute.  Unless  the  notice  of  the  lien  wlilcli 
ts  filed  with  the  county  recorder  contains 
the  statements  required  by  si-ctlon  1187. 
Code  Civ.  Proc,  the  claimant  Is  not  cutUUd 
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to  his  lien.  This  section  requires  the  claim 
of  a  material  man  to  contain  "a  statement 
o{  his  demand,  after  deducting  all  lust  cred- 
its and  offsets,"  and  also  "a  statement  of 
the  terms,  time  given  and  conditions  of  his 
contract"  The  provision  that  the  claim 
must  contain  these  statements  means  that 
the  statements  thus  contained  must  be  cor- 
rect, and  In  accordance  with  the  facts.  If 
the7  are  not  correctly  stated,  the  right  to  a 
lien  Is  lost  In  Malone  t.  Gravel  Co.,  76  CaL 
57S,  18  Pac.  772,  where  the  notice  of  lien 
stated  an  employment  at  a  fixed  rate  of  com- 
pensation, and  the  complaint  proceeded  up- 
on a  quantum  meruit,  It  was  held  to  be 
such  a  variance  as  to  preclude  a  recovery. 
In  Reed  v.  Norton,  90  Cal.  500,  28  Pa&  767, 
and  27  Pac.  426,  where  the  notice  of  lien  set 
forth  that  the  materials  were  to  be  furnish- 
ed for  what  they  were  reasonably  worth, 
and  the  proof  showed  that  a  portion  of  them 
were  fornlsbed  at  an  agreed  price,  a  recov- 
ery was  denied  upon  the  ground  that  the 
notice  was  not  such  as  the  statute  requires. 
In  Wagner  v.  Hansen.  103  Cal.  104,  37  Pac. 
195,  the  notice  of  Uen  stated  that  the  claim- 
ant bad  furnished  materials  and  labor,  for 
which  he  was  to  receive  a  fixed  sum  of  mon- 
ey, and  In  his  complaint  made  a  similar  al- 
legation. At  the  trial  he  testified  that,  with 
the  exception  of  a  small  Item,  there  was  no 
agreement  as  to  price.  It  was  held  that  this 
was  not  only  a  fatal  variance,  but  that  It 
showed  that  the  statute  had  not  been  com- 
piled wltb,  and  that  the  plaintiff  had  ac- 
quired no  lien.  The  testimony  in  the  pres- 
ent case  shows  that  the  terms  of  Naumann's 
contract  with  the  plaintiff  for  furnishing  th6 
material  were  the  same  as  those  stated  In 
the  notice  of  lien.  The  "regular  market 
price"  la  the  same  as  the  "current  market 
price,"  and  the  averment  in  the  complaint 
that  Naumann  agreed  to  pay  therefor  what 
the  materials  were  reasonably  worth  Is  not 
such  a  variance  between  the  pleading  and 
the  proof  as  to  authorize  a  reversal.  Code 
Civ.  Proc.  S  469.  The  effect  of  a  variance 
between  a  pleading  and  the  proof  is  not  gov- 
erned by  the  same  rules  as  In  the  case  of  a 
variance  between  the  notice  of  lien  and  the 
proof.  The  notice  of  lien  must  contain  a 
correct  statement  of  the  facts  required  by 
the  statute,  and,  unless  so  stated,  no  Ilea 
can  be  enforced,  while  a  variance  between 
the  pleading  and  proof  Is  not  material  un- 
1ms  the  adverse  party  has  been  misled  there- 
by to  his  prejudice.  If  the  action  In  the 
present  case  had  been  merely  to  recover  for 
the  materials  furnished,  proof  of  the  market 
price  would  have  been  evidence  of  their 
value,  and  proof  of  an  agreement  to  pay 
their  market  price  would  have  sustained  the 
allegations  In  the  complaint 

In  another  particular,  however,  the  notice 
wa«  defective,  and  did  not  authorize  thd 
court  to  enforce  the  Hen  against  the  appel- 
lant After  stating  the  terms  of  the  con- 
tract; tlie  notice  states  that  "the  amount  of 


the  contract  price  of  said  lumber  and  ma- 
terials fumiahed  as  aforesaid  is  f244.S9,  and 
that  no  part  thereof  has  been  paid";  and  in 
the  complaint  to  enforce  the  lien  the  plain- 
tiff states  that  the  material  so  furnished  was 
and  is  reasonably  worth  the  sum  of  1244.69, 
and  that  no  part  thereof  has  been  paid, 
whereas  the  plaintiff  showed  at  the  trial 
that  the  amount  of  the  contract  price  for  the 
materials  furnished  was  $419.59,  and  that 
there  had  been  payments  thereon  to  the 
amount  of  ^76.  The  plaintiff  purported  to 
state  In  Its  notice  of  lien  the  amount  of  the 
entire  contract  price,  and  It  waa  required  to 
state  such  amount  truly.  The  appellant  was 
not  a  party  to  this  contract  and  he  had  the 
right  to  be  Informed  of  the  facts  upon  which 
the  plaintiff  claimed  a  lien  upon  bis  prop- 
erty. By  learning  from  Neumann  that  $175 
had  been  paid  npon  the  account  for  mate* 
rials,  he  would  hare  been  authorised  to  set- 
tle with  blm  upon  that  basis;  bat,  whether 
he  did  settle  or  not,  there  could  be  no  lien 
upon  his  property  unless  the  notice  was  giv- 
en as  required  by  the  statute.  "The  puri>o8» 
of  the  record  and  statement  must  be  to  In- 
form the  owner.  In  case  of  a  contractor  and 
laborers  rendering  service  under  such  con- 
tract, as  to  the  extent  and  nature  of  a  lien- 
or's claim,  to  facilitate  Investigation  as  to 
its  merits.  Such  a  statement  as  the  above 
would  be  misleading,  'nie  lienor  Is  required 
to  verify  the  statement  In  all  essential 
particulars  it  must  be  true,"  Wagner  v. 
Hansen,  supra.  The  Judgment  and  order 
appealed  from  are  reversed,  and  the  cause 
remanded  tor  a  new  trial 

We  concur:  McFARLAND,  J.;  TBBIPLB, 
J.;  GABOUTTE.  J.;  HENSHAW.  J. 


lUOsLMr 

PBTBRSON  T.  cm  OF  SANTA  BOBA 

(S.  F.  671.) 

(Supreme  Court  of  California.    Deo,  20,  1687.) 
PoLLDTioir  o»  Stbbam— Rights  or  Rtpiriah 

OWVBK— iHiUHOTlOlT. 

1.  An  owner  of  land  on  a  natural  stream  hu  a 
property  right  in  the  water,  and  a  right  to  have 
it  now  over  his  land  in  its  usual  volume  and 
pnrit;;  and  its  pollntion  by  the  discharge  ot 
sewage  of  a  city  Into  it  which  readers  the  wa- 
ter unfit  for  use,  may  be  prev«ited  by  injunction. 

2.  After  a  verdict  for  damagea  for  the  pollu- 
tion, by  the  sewage  of  a  city,  of  a  stream  flowing 
tbroagn  land,  has  been  had  against  the  city,  the 
chancery  court  in  detennining  the  right  to  an  in- 
junction to  prevent  further  poUutioot  will  con- 
sider the  conseqoencea  of  an  injunction,  and  the 
real  equities  of  the  case;  and  If  tiie  injniy  is  onty 
occasional,  and  the  damage  la  small  and  aeci- 
dental,  rather  than  a  probable  and  necessary  cou- 
sequeuce,  an  injunction  should  be  denied. 

3.  It  was  shown,  in  action  for  an  injunction  to 
prevent  a  city  from  polluting  a  stream  by  the 
discharge  of  Its  sewage,  that  an  injury  was  done 
by  turning  the  sewage  into  the  stream  at  inter- 
vals in  substantial  quantity,  thereby  making  the 
water  unfit  for  nse,  and  at  times  offensive  to  the 
senses;  that  the  foaling  of  the  water  waa  a  par- 
tial obatruetion  to  the  free  enjoyment  tv  ttte 
owner,  of  his  land;  that  It  was  dlfflcolt  to  com* 
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pate  tbe  damages;  and  tiiat  an  injonctlon  was 
necessary  to  preyent  a  mtiltipllcity  of  actions. 
HM,  that  the  facts  were  aafficient  to  warrant 
ao  injaoction. 

4.  Wbere  an  owner  of  land  on  a  atreani.  the 
witter  of  which  is  naturally  pnre,  is  found  en- 
titled to  an  injunction  against  a  city  to  prevent 
tbe  pollution  of  the  water  discharge  of  its 
■tewage,  and,  before  the  findings  are  prepared, 
t^e  case  is  opened,  and  the  ci^  alleges,  oy  an 
nmended  answer,  that  it  has  about  completed  a 
plant  by  which  the  pollution  of  the  water  will  be 
prevented,  and  shows  that  the  sewage  ia  thereby 
rendered  pure  and  inodorous,  but  does  not  show 
that  it  is  rendered  potable  and  fit  for  use,  the  wa- 
ter will  be  presumed  to  still  temain  unfit  for  use, 
and  an  injunction  may  be  granted  to  prevent  the 
turning  of  the  sewage  into  the  stream. 

CommisBioners'  decision.  Department  2. 
Appeal  from  superior  court,  Sonoma  county; 
William  R.  Dalngerfleld,  Judge. 

Action  by  Mrs.  M.  A.  Peterson  against  city 
of  Santa  Rosa.  The  plaintiff  had  a  Judgment 
for  damages,  and  a  permanent  injunction. 
The  defendant  appeals  from  that  part  of  the 
decree  granting  the  injunction.  Affirmed. 

O.  O.  Webber  and  W.  F.  Cowan,  for  appel- 
lant, Burnett  ft  Leppo,  for  respondoit 

SEARLS,  C.  This  Is  an  action  to  restrain 
tbe  defendant,  a  mnulclpal  corporation,  from 
pi^utlng  the  -waters  of  Santa  Rosa  creek,  by 
discharging  or  permitting  to  run  Into  aald 
stream,  above  tbe  lands  of  tbe  plaintiff,  any 
of  tbe  sewage  from  the  city  of  Santa  Rosa, 
tbe  defen^t  herein,  and  to  recover  dam- 
ages for  past  Injury.  Plaintiff  had  Judgment 
for  one  dollar  damages  and  a  perpetual  in- 
junction restraining  defendant  as  prayed  In 
her  complaint  Defendant  appeals  from  so 
much  of  the  decree  as  awards  an  Injunction. 
The  cause  comes  ap  on  the  judgment  roU. 

The  record  shows  that  the  cause  was  tried 
before  a  jury,  and  a  verdict  rendered  hi  fa- 
vor of  plaintiff  for  one  dollar;  tbat  thereaft- 
er, and  before  the  findings  were  prepared,  the 
cause  was  opened  and  testlnumy  taken  In  sup- 
port ot  the  ''anwnded  snpidemental  answer" 
of  defendant,  filed  May  4,  1896  (the  day  of 
the  jury  trial).  The  eleventh  finding  1^  the 
court  Is  In  refenoice  to  the  showing  on  such 
■'amended  supplemental  answer,"  the  object 
of  which  answer  was  to  show  to  the  court 
that  defraidant  had,  since  the  flUng  of  Its 
amended  answer,  been  engaged  In,  and  bad 
about  completed,  a  sewage  disposal  plant  of 
approved  kind,  to  filter,  precipitate,  deodorize, 
and  disinfect,  and  render  pure  and  harmless, 
all  the  sewage  of  aald  city,  etc.,  all  of  wbldi 
would  be  completed  and  In  full  operation 
within  a  day  or  two  after  B£ay  4,  1896.  We 
condense  In  part  and  quote  In  part  the  find- 
ings, as  follows:  The  city  of  Santa  Rosa,  de- 
fendant, at  all  the  times  herein  mentioned.  Is 
and  was  a  municipal  corporation  under  the 
laws  of  the  state  of  California,  having  a  pop- 
ulation of  about  seven  thousand  inhnbltants. 
In  1886  and  since  that  date  It  has  constructed 
and  maintained  a  sewer  system  for  tbe  pur- 
pose of  receiving  and  carrying  off  from  with- 
in Its  limits  all  the  sewage,  garbage,  filth,  and 


refuse  matter  collecting  and  accumulating  In 
the  defendant  dty.  FOr  four  years  last  past, 
defendant  has  had  a  aewer  farm  outside  of 
and  about  1%  mUes  west  of  the  dty,  con- 
taining 16.86  acres  of  land,  which  It  uses  in 
connection  with  Its  sewer  system  as  a  dump- 
ing ground  and  place  of  deport  for  Its  sew- 
age, garbage,  filth,  etc.  That,  under  and  pur- 
suant to  an  ordinance  of  the  dty,  cesspools, 
privy  vaults,  etc.,  are  required  to  be,  and  are, 
connected  with  and  discharge  Into  tbe  sewers, 
and  by  and  through  them  are  conducted  to 
the  "aewer  tana,"  and  during  high  water  a 
iwrtion  of  said  sewage  was  dlschai^ced  Into 
Santa  Rosa  creelE,  In  said  dty.  Santa  Bosa 
creek  is  a  stream  "harlng  ^ddes,  banks,  and 
a  bed,"  with  a  well-defined  channel,  whicb 
nms  tbroujA  the  dty;  thence,  past  said  sew- 
er farm,  down  to  and  through  certain  lands, 
which  the  plaintiff  has  owned  and  resided  up- 
on with  her  family  for  40  years.  Tbe  water 
In  Santa  Rosa  creek  was  naturally  pure,  dear, 
and  fit  for  household  purposes,  and  for  water- 
ing stock.  The  great  quantity  of  the  sewag« 
caused  It  to  overfiow  the  sewer  farm,  and 
some  substantial  quantity  has  overflowed, 
and  at  the  date  of  the  trial  was  overflowhig 
and  discharging,  Into  Santa  Rosa  creek,  and 
mixing  with  the  waters.  The  defoidant  has 
also  at  Intwvals  discharged,  and  at  tbe  date 
of  the  verdict  was  discharging,  directly 
from  Its  ditches  Into  Santa  Rosa  creek,  "some 
substantial  quantity  of  said  sewage";  and 
the  same  has  been  and  was  being  carried 
down  said  creek  to  and  upon  the  lands  of 
plaintiff,  whereby  the  waters  of  said  creek 
had  become  and  were  "poisoned  and  pollut- 
ed and  rendered  Impure  and  unfit  for  use." 
Hie  sewage,  etc.,  thus  dlsduirged  Into  the 
creek,  and  running  through  and  upon  the 
land  of  plaintiff  for  two  years  past,  **has  been 
and  Is  somewhat  offensive  at  intwvals  to  tbe 
senses,  but  not  dangerous  or  Injurious  to  the 
health  of  plaintiff  or  her  family,  and  has 
been  and  now  is  a  partial  obstruction  to  the 
free  use  and  enjoyment  by  plaintiff  of  her 
said  land  and  premises."  If  the  acts  of  de- 
fendant are  permitted  to  continue,  It  would  be 
extremely  difficult  to  estimate  the  damages, 
and  restraint  is  necessary  to  prevent  a  multi- 
plicity of  actions,  and  plaintiff  has  no  other 
plain,  speedy,  or  adequate  remedy  at  law. 
I^ntiff  has  sustained  damages  In  tbe  sum 
of  one  dollar.  Other  parties,  Ind^>endent  of 
defendant,  have  corrupted  and  poisoned  Santa 
Rosa  creek,  but  the  damages  to  plaintiff  caus- 
ed thereby  cannot  be  separated  or  estimated 
apart  from  the  Injury  and  damage  caused  by 
defendant.  "That,  since  tbe  fllbig  of  amend- 
ed supplemental  answer  herein,  the  sewer 
plant  described  In  said  amended  supplemen- 
tal answer  has  been  completed  by  the  de- 
fendant, and  Is  in  operation;  and  that  before 
tbe  order  grnnting  injunction  was,  on  the 
18th  day  of  May,  1896,  rendered  herein  as 
aforesaid,  the  sewage  of  said  city  was  being 
treated  by  the  process  mentioned  in  the 
amended  supplemental  answer  herein,  and 
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nm  through  and  operated  upon  by  the  sewage 
plant  mentioned  therein;  and  that  the  sew- 
age water,  after  it  passed  through  said  plant, 
was  clear  and  inodorous,  but  the  eTidence 
does  not  show  whether  oi  not  It  was  then 
potable  or  fit  for  use.*' 

The  pollution  of  water  by  the  flow  of  sew- 
age from  towns  or  cities  Into  streams,  whose 
waters  are  thereby  Injured  or  rendered  unfit 
(or  use,  has  frequently  been  a  ground  for 
the  application  for  the  preventive  aid  of 
equity  by  Injunction.  The  doctrine  Is  well 
established  that  the  fouling  or  pollution  of 
water  In  a  stream  by  such  sewage  constitutes 
a  nuisance,  and  affords  sutbcleut  ground  for 
relief  by  Injunction.  It  Is  said  (High,  InJ. 
i  SUH):  "In  conformity  with  this  doctrine, 
the  owners  of  land  upon  the  banks  of  a  riv- 
er below  a  city  may  enjoin  the  city  authori- 
ties from  polluting  the  river  by  sewage."  In 
Attorney  General  v.  Council  of  Birmingham, 
4  Kay  &  J.  528;  the  court  Indicated  that  in 
9ucb  cases  only  the  right  of  plaintiff  to  re- 
lief, rather  than  the  question  of  Inconven- 
ience to  defendants,  was  to  be  considered,  al- 
though tiie  latter  represented  a  large  popula- 
tion. We  regard  the  foregoing  as  an  ex- 
treme statement,  and  deem  it  more  proper  to 
adopt  the  language  of  Swayne,  J.,  in  Parker 
T.  Woolen  Co.,  2  Black,  553:  "After  the 
right  has  been  established  at  law,  a  court  of 
chancery  will  not,  as  of  course,  interpose  by 
injunction.  It  will  consider  aU  the  circum- 
stances, the  consequences  of  such  action, 
and  the  real  equity  of  tite  case."  In  CSortla 
T.  WInslow,  38  Vt  690,  It  was  said:  *1n  de- 
termining the  right  of  a  party  to  an  Injunc- 
tion after  a  verdict  In  his  t&roe  by  a  court 
of  law,  the  court  will  consider  the  relative 
loss  to  either  party,  the  character  of  the 
property  for  which  protection  Is  sought,  the 
character  of  the  locality  in  which  the  nni- 
sance  exists,  and  whether  tlie  Injury  Is  prop- 
erly compensable  In  damages."  If  the  injury 
is  only  occasional,  and  the  damage  Is  small, 
accidental,  rather  than  a  joobable  and  neces- 
sary consequence,  an  injunction  will  be  de- 
nied. Wood  T.  Snteliffe,  8  Ebg.  Law  ft  Eq. 
217.  In  short,  each  case  must  be  governed 
by  the  circumstances  that  snrroond  It,  and 
to*  relative  eqtUtles.   Wood,  Nuls.  8  5S0. 

Tested  by  these  rales  and  by  others  which 
might  be  mentioned,  and  we  think  the  facts 
as  found  by  the  court  up  to  and  prior  to  the 
trial,  vis.  Hay  4, 1886,  warrantod  the  court 
In  its  discretion  in  granting  an  Injunction. 
Those  facts  showed:  (1>  An  injury  by  foul- 
ing the  water  of  Santa  Boss  creek  by  permit- 
ting sewage  to  flow  therein,  and  by  turning 
It  ther^n,  at  Intervals,  in  substantial  quan- 
tity, whereby  the  waters  of  said  creek  were 
polluted  and  rendered  nnflt  for  use.  (2)  That 
the  sewage  thus  discharged  rendered  the  wa- 
ter of  the  creek  at  times  olTensive  to  the 
senses,  but  not  mjnrious  to  health.  Tet  it 
was  a  partial  obstruction  to  the  free  use  and 
enjoyment  by  plaintiir  of  her  land.  (3)  It 
would  be  difllcult  to  computi  tlie  damage. 
Cal.Rep.  49-62  P.— 40 


(4)  An  Injunction  Is  necessary  to  prevent  a 
multiplicity  of  actions,  eta  (5)  Defendant 
does  not  threaten  to  continue  to  discharge 
sewage  Into  said  creek.  These  facts,  except 
the  last,  are  causes  which  warrant  the  award 
of  a  perpetual  Injunction;  and  we  find  no 
reason  for  disturbing  that  portion  of  the 
Judgment  appealed  from,  unless  it  Is  to  be 
found  In  the  last  or  eleventh  finding,  which 
we  have  quoted  at  length,  and  which  Is  based 
on  testimony  taken  after  the  main  trial,  and 
showing  facts  occurring  subsequent  to  such 
trial. 

As  will  be  seen  by  that  finding,  the  sewage, 
as  treated  by  defendant,  has  rendered  the 
water  clear  and  Inodorous;  but  the  auction 
as  to  whether  or  not  it  is  potable  or  fit  for 
use  remains  undetermined,  for  want  of  evi- 
dence upon  which  to  base  a  deduction.  The 
previous  flndligs  on  this  quesUim  were 
against  the  defendant,  and,  as  the  burden  of 
showing  a  change  rested  upon  the  defendant, 
we  must  presume,  in  the  absence  of  proof, 
that  the  water  In  the  respect  indicated  has 
not  undergone  a  change.  The  case  then 
stands  thus:  Plaintiff,  as  the  owner  of 
lands  through  which  the  Water  of  Santa 
Bosa  creek  flowed,  had,  and  still  has,  a  right 
of  property  In  the  waters  of  the  stream. 
This  right  Is  a  corporeal  hereditament,  ap- 
purtenant to  the  land,  and  running  with  It 
Water  Co.  v.  Hancock,  85  Cal.  218,  24  Pac. 
645.  Her  right  as  &  riparian  owner  was  not 
only  to  have  the  water  of  the  stream  flow 
over  her  land  In  ite  usual  volume,  but  to 
have  It  flow  in  Its  natural  purity;  and  such 
pollution  ot  the  stream  by  the  defendant  as 
sulwtontially  impaired  its  value  for  the  ordi- 
nary pmposes  of  life,  and  rendered  it  meos* 
urably  unfit  for  domestic  purposes,  Is  an  ac- 
tionable nuisance;  and  the  fact  that  the  de- 
fendant is  a  municipal  corporation  does  not 
enhance  Its  rights  or  palliate  Its  wrongs  In 
this  respect  Wood,  Nuls.  S  4Sn;  High,  InJ. 
(3d  Ed.)  I  810.  We  regard  the  present  case 
as  a  close  one;  but  under  the  findings, 
which  are  not  challenged,  we  cannot  inter* 
fere  with  the  conclusion  reached  by  the  court 
below.  We  recommend  that  the  Judgment 
be  affirmed. 

We  concur:   CHIPMAN,  0.;  BELCHER,  0. 

PER  onniAH.  For  the  reasons  given  In 
the  foregoing  opinion,  tiie  Judgment  is  af- 
firmed. 
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LTONS  et  al.  T.  MARCHES  et  az.    (L.  A. 
270.) 

(Supreme  Court  of  California.    Dec.  SO,  1807.) 

EXBCtmOlf— SCPPLBHKNTART  FROCCBDIxaS— FlSD- 
tXeS  —  BvinSXCI — SUFFlriRNCT  —  Dkposi- 

TioMB — Sdppkusion — Hakmi.kss  Ekkor. 
1.  Code  Civ.  Proc.  H  6S2,  633,  requIHog  th« 
court  to  make  written  fiadiags,  do  oot  apply 
where  persona  were  examined  In  aid  of  sxecu- 
tioD. 
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2.1a  December,  18^,  defendant  mHde  to 
plaintiffs  an  itemized  statement  of  his  financial 
condition,  claiming  his  asaets  to  be  $33,604,  and 
liabilidea  to  be  $3,550,  and  tliereatter  plaintiffs 
Bold  taim  $7,000  worth  of  goods.  In  £%bniary. 
1896,  defendant  was  ezamtDed  In  aid  of  execu- 
tion. His  teetimonr  as  to  how  hia  property  had 
been  disposed  of  in  die  meantime  was  uusutisfac- 
tory,  but  no  property  applicable  to  the  satisfac- 
tion of  plaintiffs^  Jndgment  waa  shown  to  be  in 
his  bands  when  the  citation  was  served  npon  him, 
Htid,  that  plaintiffs  were  not  entitled  to  an  order 
that  defendant  turn  over  property. 

3.  On  examinatioa  In  aid  of  execution  against 
a  wife,  the  husband  stated  that  he  had  traded 
some  of  her  property  for  seven  lots  in  a  certain 
city;  diat  ttie  name  of  the  grantee  was  left  blank 
in  the  deed;  that  he  had  forgotten  the  grantor's 
name;  Qiat  he  sui^sed  the  deed  was  among  his 
papers.  The  lots  were  not  identified.  He  was 
not  asked  to  produce  the  deed,  nor  was  he  shown 
to  have  written  authority  to  insert  the  grantee's 
name  therein.  Held  not  error  to  refuse  to  order 
that  the  lota  be  turned  over  to  plalntlfh. 

4.  It  is  proper  to  exclude  a  deposition  offered 
in  proceedings  in  aid  of  execution,  wliere  the  dep- 
osition  was  taken  In  the  action  in  which  the 
judgment  was  rendered,  but  where  there  were 
some  defendants  against  whom  no  jndgment  was 
taken,  in  view  of  Code  Civ.  Proc.  S  2034,  provid- 
ing ttiat  "a  deposition  •  •  •  may  be  read 
*  *  *  in  any  other  action  between  the  same 
porties." 

6.  Error  in  exdudtng  a  deposition  Is  of  no  avail 
^ere  it  could  not  have  affected  fbe  result. 

Oommiaatonen'  decision.  Department  1. 
A^teal  firom  Bnpertor  conrt,  Ix»  Angeles 
comity;  J.  W.  Mt^Kinley,  Jndge. 

Proceedings  Id  Bid  of  execution  S.  Ly- 
ons and  another,  co-partners,  against  F.  A. 
(Marcher  and  another.  Plaintiffs*  aj^licatlon 
that  defendants  turn  over  property  was  de- 
nied, and  they  appeal.  Affirmed. 

Knight  &  Harpham  and  Jones  &  Newby, 
for  appellants.  Walter  Rose  and  h.  H.  Val- 
entine, for  respondents. 

HAYNES,  0.  Proceedings  In  aid  of  execu- 
tion. Appellants  obtained  judgment  against 
Mrs.  C.  A.  Marcher  for  $927.49  in  January, 
1895,  and  an  execution  was  duly  Issued  there- 
on, and  In  January,  1896,  while  the  execu- 
tion was  In  the  hands  of  the  sheriff,  and  be- 
fore Its  return,  S.  Lyons  made  an  affidavit 
pursuant  to  sections  71B  and  717,  Code  Civ. 
Proc,  reciting  the  judgment  and  issuance  of 
the  execution,  and  alleging  that  C.  A.  Mar- 
cher had  property  which  she  unjustly  refused 
to  apply  towards  the  satisfaction  of  the 
Judgment;  that  F,  A,  Marcher  had  property 
belonging  to  the  judgment  debtor  exceeding 
$50,  to  wit,  $10,000,  or  over,  and  was  Indebt- 
ed to  her  in  an  amount  exceeding  $50,  and 
also  similar  allegations  as  to  A.  E.  Marcher. 
An  order  for  the  examination  of  these  per- 
sons was  made  and  served,  an  examination 
had,  and,  after  argument,  the  court  dented 
appellants*  application  for  an  order  requiring 
the  persons  cited  to  turn  over  property,  and 
dismissed  the  citation;  and  from  that  or- 
der this  appeal  is  taken.  The  examination 
of  the  several  persons  cited  Is  brought  up  fn 
a  bill  of  exceptions.  The  points  made  for 
reversal  are:  (1)  That  findings  were  not 
waived,  and  none  were  made;  (2)  that  the 
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evidence  Is  Insuffident  to  support  the  de- 
cision; and  &)  that  the  court  erred  In  ex- 
cludlng  a  certain  deposition  offered  by  appel- 
lants. 

1.  Appellante  contend  that  such  proceed- 
ing is  a  trial,  and  written  findings  should 
have  been  made,  and  dte  sections  632,  633, 
Code  Civ.  Proc,  and  McCulIough  t.  Clark, 
41  Cal.  802.  The  Code  sections  above  named 
are  In  that  part  relating  to  the  trial  of  civil 
actions,  and  not  to  special  proceeding.  In 
McCuliough  V.  Claric,  supra.  It  was  said  of 
this  proceeding:  "It  Is  only  a  summary 
method  of  purging  the  debtor's  conscience, 
and  compelling  the  disclosure  of  any  prop- 
erty he  may  bare  which  Is  subject  to  exe- 
cution. •  •  •  It  is  true,  there  are  no 
formal  Issues  framed;  for.  In  the  very  nature 
of  the  proceeding,  it  would  generally  be  im- 
possible to  frame  specific  Issues  In  advance  of 
the  examination  of  the  judgment  debtor.'* 
On  appeal  from  an  order,  except  an  order 
granting  or  refusing  a  new  trial,  the  appel- 
lant must  furnish  the  court  with  a  copy  of 
the  notice  of  appeal,  of  the  order  appealed 
from,  and  of  papers  used  on  the  hearing  In 
the  court  below.  Code  Civ.  Proc.  3  ^1. 
There  Is  here  no  mention  of  findings,  nor  of 
a  judgment  roll  which  Includes  the  findings. 
Where  the  matter  Is  heard  npon  oral  evi- 
dence, exceptions  to  decisions  after  judg- 
ment may  be  preserved  by  a  bill  thereof. 
Code  Civ.  Proc.  fi  051.  In  Miller  v.  Lux,  100 
Cal.  613,  35  Pac.  346,  639,  which  was  an  ap- 
peal from  an  order  settling  certain  accounts 
rendered  by  executors.  It  was  said:  While, 
In  such  a  proceeding,  it  Is  not  Incumbent 
upon  the  court  to  make  and  file  express  find- 
ings, still,  when  the  account  is  assailed  In 
any  particular  for  matters  not  appearing  on 
Its  face,  the  court  may  properly  mate  express 
findings  upon  such  issues."  As  It  is  not  in* 
cumbent  upon  the  court  to  make  express  find- 
ings In  special  proceedings  of  the  character 
here  under  consideration,  appellants'  first 
point  cannot  be  sustained. 

2.  It  Is  contended  that  the  evidence  Is  in- 
sufficient to  support  the  decision.  The  busi- 
ness conducted  by  the  judgment  debtor, 
through  her  husband,  seems  to  have  been 
dealing  in  what  a  jeweler  once  advertised 
as  "diamonds  and  other  cut-giara  ornaments, 
suitable  for  Christmas  presents,"  or  as  de- 
scribed by  P.  A.  Marcher  as  "precious  and 
seml-preclous  stones";  that,  outside  of  a  few 
opals  and  garnets,  he  had  not  dealt  In  pre- 
cious stones.  He  further  testified:  "There 
Is  no  such  thing  as  value  for  fancy  stones; 
it  Is  fictitious  value.  Any  price  you  wish  to 
place  on  them  Is  fictitious.  There  is  no  gen- 
eral market  value.  Different  people  put  dif- 
ferent values  on  them."  The  basis  upon 
which  the  examination  of  these  persons  waa 
made  la  February,  1896,  waa  a  statement  ot 
his  financial  condition  made  by  F.  A.  March- 
er In  December,  1893,  to  appellants,  in  which 
he  put  down  jewelry  and  precious  stones  at 
cost  prlc^  $13,000;  real  estate  esUnuted 
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value,  about  ¥5,000;  bills  receivable,  ?1,704; 
Kokomv  Land  &  Water  Co.'a  etodc,  IS.OOO 
sbares,  estimated  value,  $6,000;  personal 
property,  $1,500;  cash,  about  $1,400,— total, 
$33,004;  and  liabilities,  $3,550.  About  tbat 
date  he  purchased  from  appellants  "about 
$7,000  worth  of  stones,  i^ecloua  and  semi- 
precious," and  afterwards  returned  $3,000 
worth  of  them,  and  $8,000  of  the  stock  then 
In  the  store  he  sold  to  F.  A.  Marcher,  We 
cannot  follow  out  the  details  of  the  manner 
In  which  the  property  above  ennmerated  was 
disposed  of.  The  testimony  In  that  regard 
was  indefinite,  uncertain,  and  unsatisfactory. 
It  was,  in  substance,  however,  that  all  the 
personal  property  and  all  the  real  estate,  ex- 
cept as  noticed  hereafter,  had  been  disposed 
of,  and  the  proceeds  used  In  defraying  ex- 
pmses  of  sales  "on  the  road,"  the  payment  ot 
debts  and  family  expenses.  No  property  or 
credits  were  shown  to  be  In  the  hands  of 
either  of  the  persons  examined  at  the  time 
the  citation  was  served,  which  were  apidlca- 
ble  to  the  satisfaction  of  appellants*  judg- 
ment, whatever  doubts  or  suspicions  might 
be  entertained  In  regard  to  the  transactions 
testified  to;  nor  do  appellants'  counsel  now 
point  to  any  specific  personal  property  or  debt 
which  should  have  been  ordered  by  the  court 
to  be  applied  to  the  paym»it  of  their  Judg- 
ment, cor  have  we  been  able  to  discover  any. 
Counsel  do,  however,  call  attention  to  the 
statement  of  F.  A.  Marcher  that  he  traded 
some  of  his  wife's  property  for  seven  lota  In 
San  Francisco;  that  the  name  of  the  grantee 
was  left  blank  In  the  deed;  that  he  bad  for- 
gotten  the  name  of  the  man  he  got  the  lots 
from;  that  be  got  them  with  the  Intention  of 
sellhig  them,  and  Inserting  the  came  of  the 
purchaser  in  the  deed;  that  be  had  done 
considerable  business  that  way;  that  C.  A. 
Marcher  is  the  owner  of  the  lots  if  the  deed 
Is  good;  that  they  were  valued  at  $1,000; 
that  he  did  not  know  whether  be  had  the 
deed  or  not,  but  supposed  It  was  amonjt  his 
papers.  Xothisg  appeared  In  this  evidence 
from  which  the  lots  could  be  identified,  and 
he  was  not  asked  to  produce  the  deed,  nor 
was  the  court  requested  to  make  any  order 
concerning  It  It  was  not  even  attempted  to 
be  shown  tbat  Marcher  had  written  authori- 
ty to  Insert  the  name  of  a  grantee,  and  hence 
It  was  not  shown  that  any  title  was,  or 
could  be,  vested  In  the  Judgment  debtor. 
Under  these  circumstances,  and  In  the  ab- 
sence of  any  request  made  by  appellants  for 
the  production  of  the  deed,  or  for  any  action 
of  the  court  concerning  It,  It  does  not  appear 
either  tbat  the  court  erred  or  that  appellants 
were  Injured. 

3.  It  la  also  contended  that  the  court  erred 
in  excluding  the  deposition  of  O.  P.  Glaser. 
offered  by  appellants.  This  deposition  was 
not  taken  In  this  proceeding,  but  was  taken 
In  an  action  wherein  appellants  were  i^ain- 
tiffs  and  F.  A.  Marcher,  C.  A.  Marcher,  D. 
Xh  Marcher,  and  A.  B.  Marcher  were  defend- 
ants, and  was  properly  aclnded.  Code  dr. 
51 P.-^ 


Proc.  i  2034.  Be^des,  a  carnal  perusal  of 
the  deposition  satlsflea  us  that  It  conld  not 
have  affected  the  result  of  the  proceeding  If 
it  had  been  received.  We  advise  that  the  or* 
der  appealed  from  be  affirmed. 

We  concur:    SEARLS,  C;  CHIPMAN,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  forgoing  opinion,  tlie  order  qipealed 
from  is  i^med. 
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GOLDTRE®  T.  ALLISON  et  at  (L.  A.  349.) 
(Supreme  Court  of  California.  Dee.  18,  1897.) 
Ru  Judicata. 
Where  property  was  devised  to  trustees  for 
the  benefit  of  a  third  perBon,  and  the  probate 
court,  in  an  action  to  probate  the  will,  distrib- 
nted  the  estate  to  the  trustees,  as  directed  in  the 
will,  a  demurrer  to  a  petition,  setting  up  said 
facts,  and  seelting  to  subject  the  deviseu  property 
to  the  payment  of  the  debts  of  the  cestui  qne 
trust,  was  properly  sustained,  on  the  groand  that 
the  decree  distributing  tiie  estate  was  an  adjudi- 
cation of  the  validity  of  the  trust  and  the  rights 
of  the  trustees  in  the  property. 

Department  2.  Appeal  from  superior 
court,  San  Luis  Obispo  county;  V.  A.  Gregg, 
Judge. 

Action  by  Nathan  Goldtree  against  Jane  Alli- 
son and  others.  From  a  Judgment  in  favor  of 
the  defendants,  plaintiff  appeals.  Affirmed. 

E.  P.  Cole,  Graves  &  Graves,  and  J.  M. 
Wllcoxon,  for  appelant  Myrlek  &  Deerlng, 
Wm.  Shlpsey,  and  J.  a  *  G.  A.  Webstar,  toe 
respondents. 

TBMPLB.  J.  This  Is  a  creditors'  bUl,  in 
which  it  is  sought  to  subject  certain  prop- 
erty to  the  satisfaction  of  plalntiOTs  execu- 
tion against  John  Thompson.  A  general  de- 
murrer to  the  complaint  was  sustained,  and 
the  plaintiff,  having  declined  to  amend,  ap- 
peals from  the  Judgment  entered. 

Besides  showing  plalntilTs  judgment  and 
execution,  the  complaint  contains  allegntlonB 
showing  that  Jonathan  Thompson  died  In 
the  county  of  San  Luis  Obispo  In  1875,  tes- 
tate, and  tbat  by  his  will  he  devised  certain 
property  In  trust.  The  trust  is  set  out  In 
the  complaint.  As  to  John  lliompson,  plain- 
tlfTs  debtor,  the  language  of  the  will  Is,  aft- 
er naming  the  trustees:  "I  devise  and  give 
to  them,  upon  trust,  all  my  property,  to  In- 
vest the  same,  and  all  accumulations  there- 
of, and  to  divide  and  pay  the  income  there- 
of as  It  is  received,  vis.  •  *  •  one-fourth 
to  John  Thompson  for  life,  remainder  over 
in  trust  to  his  children,  equally,  who  shall 
attain  twenty-one  years  of  age  or  marry." 
The  will  was  probated,  and  in  1877  the  e»- 
tnte  waa  distributed  to  the  trustees  In  ac- 
cordance with  the  terms  of  the  will,  and  Is 
now  held  by  them.  The  demurrer  was  sus- 
tained on  the  ground  that  the  decree  Is  res 
adjudlcata.  All  the  questions  raised  on  the 
appeal  have  been  considered  and  detwmined 
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In  the  case  of  Crew  v.  Pratt,  14  Cal.  Dec. 
185.  The  estate  of  Pratt  was  distributed 
in  1894,  while  the  decree  of  distributioa  in 
the  estate  of  Thompson  was  made  In  1877, 
before  the  present  constitution  was  adopt- 
ed. The  learned  counsel  for  the  appellants 
contend,  if  I  rightly  apprehend  their  argu- 
ment, that,  as  provided  in  section  1911  of 
the  Code  of  Civil  Procedure,  that  is  only  to 
be  deemed  adjudged  In  a  judgment  which 
appears  on  its  face  to  have  been  so  adjudg- 
ed, "or  which  was  actually  or  necessarily 
included  therein  or  necessary  thereto,"  and 
that  the  only  fact  in  Issue  upon  the  applica- 
tion for  a  distribution  In  the  probate  court 
was,  were  the  persons  named  in  the  will 
the  persons  petitioning?  They  contend  that, 
no  issue  having  been  raised  In  the  probate 
court  as  to  the  validity  of  the  trust,  the 
matter  was  not  then  determined,  but  was 
left  open,  to  be  construed  by  the  court  of 
equity.  As  authority  for  this  proposition, 
they  cite  Golson  v.  Dunlap,  73  Cal.  165,  14 
Pac.  576;  Estate  of  Vaughn,  92  Cal.  103,  26 
Pac.  221;  Lillls  v.  Ditch  Co.,  96  Cal.  511, 
30  Pac.  1108;  and  other  cases.  Those  cases 
are  not  In  point.  The  Code  requires  the 
court  to  distribute  the  residue  of  the  es- 
tate left  after  full  administration  to  the  per- 
sons who  by  law  are  entitled  thereto,  and  to 
name  the  persons  entitled,  and  the  propor- 
tions or  parts  to  which  each  shall  be  enti- 
tled. Trustees  appointed  In  a  will  to  take 
property  under  a  trust  which,  by  our  law, 
Is  void,  are  not  persons  who  are  by  law  en- 
titled to  receive  any  portion  of  the  estate. 
If  the  trust  which  the  testator  has  attempt- 
ed to  create  is  void,  the  property  which  the 
will  so  disposes  of  must  be  distributed  oth- 
erwise. To  determine  who  the  persons  are 
who  are  entitled  to  the  estate,  and  their  pro- 
portionate parts,  the  court  must  pass  upon 
the  validity  of  the  disposition  attempted  by 
the  testator.  It  may  thus  be  found  that  as 
to  some  portion  of  the  estate  the  testator 
has  died  Intestate.  In  such  cases  the  heirs 
must  be  determined.  Tills  was  held  to  be 
within  the  province  of  the  probate  court 
prior  to  the  present  constitution.  In  Es- 
tate of  Hinckley,  58  Cal.  457,  It  was  said: 
"It  is,  under  our  system,  the  necessary  prov- 
ince of  a  probate  court  to  inquire  whether  a 
valid  trust  haa  been  created."  And,  fur- 
ther: "It  Is  within  the  province  of  the  pro- 
bate court  to  define  the  rights  of  all  who 
have  legally  or  equitably  any  interest  in  the 
property  of  the  estate  derived  from  the  will, 
whether  they  are  entitled  to  any  present  en- 
joyment, or  their  Interests  are  contingent." 
Hinckley  died  In  1877.  It  must  often  be- 
come necessary  for  the  probate  court  to  con- 
strue the  terms  of  a  will  in  order  to  deter- 
mine who  are  entitled  to  the  estate,  and  to 
ascertain  the  interest  to  which  they  are  en- 
titled. Sometimes  the  court  makes  the  dis- 
tribution in  the  language  of  the  will,  but 
where  there  is  any  doubt  as  to  the  persons 
entitled,  or  as  to  the  extent  or  nature  of 


the  estate  or  Interest  given  by  the  terms  of 
the  will,  the  probate  court  not  only  may, 
but  should,  construe  the  will,  and  define  the 
interest  given  to  each  devisee.  See,  on  this 
subject,  Crew  v.  Pratt,  supra.  The  deter- 
mination of  the  question  as  to  the  validity 
of  the  trust  was,  therefore,  necessary  to  the 
decree  of  distribution.  The  Judgment  is 
affirmed. 

We  concur:  HENSHAW,  J.;  McFAB- 
LAKD,  J. 


CITY  OF  GUTHRIE  v.  SWAN. 
(Supreme  Court  oC  Oklahotna.    July  30,  1H^~. 

MUNlCiPAli  CORPORATIONa  —  L-IABILITIBS  —  DKFKCT- 

IVB  strbbt»-Contributiok  Neoliobno— 

INBTRUCTIONS— PROVmCB  OP  JUKT. 

1.  A  mnnicipal  corporation  in  this  territory  <> 
in  case  of  personal  injuries  caused  by  its  oi'^ 
cers  and  agents  by  reason  of  their  negligenee  j' 
causing  and  permitting  a  strt'et  to  be  left  In  an 
unsafe  conilition.  or  out  of  n>]mir,  linble  in  dam- 
ages, in  the  absence  of  an  expr(>88  statutoiy  pro- 
vision imposing  sndi  liability. 

2.  The  liability  arises  from  the  power  which 
has  been  conceded  to  the  municipality  to  levy  and 
collect  taxes  for  general  revenue  purposes  npon 
property  within  the  limits  of  the  city,  and  to 
open,  straighten,  and  improve  the  streets,  and  to 
make  assessments  therefor;  and  these  large  pow- 
ers of  taxation  and  control  carry  with  them  thv 
duty  to  keep  the  streets  reasonably  safe  aud 
convenient,  and,  it  a  municipality  should  fail  to 
do  so,  it  shall  be,  in  a  proper  case,  held  to  re- 
spond in  damages.  The  plaintiff  ^'as  injur<>tl 
while  passing  by  a  point  of  danger  upon  one  of 
the  streets  of  the  defendant  city  at  night.  Upon 
evidence  that  she  was  not  acquainted  with  tbv 
danger;  that  the  night  was  particularly  dark: 
that  she  was  walking  slowly  aud  carefully;  tliat 
there  were  no  tights— either  danger  slgnala  or 
the  usual  electric  tight — near  the  point,  and  that 
no  barriers  to  protect  travelen  from  me  place  of 
danger  were  erected;  that  when  she  dlscovertNl 
an  obstruction  she  stepped  down  from  the  aide- 
walk,  and  out  into  the  road,  where  slie  thought  it 
was  smooth;  ih&t  she  thought  it  was  only  down 
about  a  foot,  hut  it  proved  to  be  two  or  three 
feet,  "a  great  deal  further  than  she  expected," 
and  in  doing  so  she  was  Injured, — presents  a  case 
which  should  be  referred  to  a  jury  to  detenniiM^ 
under  proper  instructions  whether  the  plaintiff 
was  guilty  of  contributory  negligence. 

3.  The  suffidency  of  the  highway  is  usually  a 
mere  guestioii  of  fact  to  l>e  determined  by  the 
juiy,  under  the  evidence,  from  its  actual  oondi- 
tion. 

4.  It  is  a  correct  statement  of  the  law  to  In- 
strnct  the  jury  that  the  plaintiff  had  r  right  to 

E resume  that  the  sidewalk  was  reasonably  safe, 
at  if,  in  paanng  upon  it,  she  saw  that  there 
was  an  appearance  of  danger,  then  she  had  no 
right  to  proceed  further  upon  the  prcsun^rtion  that 
the  walk  was  in  a  safe  condition,  but  that  the 
law  required  her,  after  she  bad  noticed  the  dan- 
ger, to  use  core  commenmirate  with  such  appar- 
ent daneer,  aud,  if  she  failed  to  so  act,  and  re- 
ceived the  injury,  she  could  not  recover;  but 
that  if.  after  she  received  notice  of  the  danger, 
she  was  then  in  the  exercise  of  dae  care,  and,  un- 
der the  belief  that  slie  had  found  a  safp  placp  to 
travel,  she  attempted  to  pass  along  the  street, 
and  In  such  attempt  received  an  injury,  which 
oonki  not  have  been  avoided  by  the  use  of  a  de- 
gree of  care  apparently  safflaent  to  avoid  the 
danger,  then  she  might  recover  for  the  injuries 
sustained.  If  caused  by  the  n^Iisence  of  the  city. 

0.  An  instruction  that  the  duty  ordinarily  aris- 
ing ux>on  the  dty  to  maintain  its  streets  and  aide- 
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walks  in  a  reasonablf  safe  condition  for  travel  in 
ttie  ordfuair  modes,  is  remitted  during  the  time 
occu^iied  in  maldn?  repairs  or  public  improve- 
ments, is  defective  and  uiiBleadios  iu  the  absence 
of  an  additional  statement  of  tiie  law  to  the  ;ury 
that  it  is  the  duty  of  ttie  defendant  at  such  times 
to  place  warning  aignals  for  paasera-by,  and  to 
place  berriera  preventing  travel  amws  the  point 
of  danger  during  the  time  oC  making  lucb  repairs 
and  improremeuts. 

6.  The  principles  upon  which  a  recoverr  may  be 
had  hi  a  case  like  the  present,  and  one  in  which 
tite  recovery  for  damages  might  be  bad  agaiuat  a 
private  individual,  are  identical.  Tliey  are  that, 
if  the  injured  person  is  in  acttial  knowledge  of 
the  ^nger  which  threatened  him,  and  if,  in  the 
exerdae  of  ordinary  care,  he  would  not  have  ap- 
prehended the  danger  in  time  to  have  avoided  the 
consequences  of  the  defendant's  negligence,  be 
would  be  charged  with  contributory  negligence. 
Even  if  the  person  injured  has  reason  to  appre- 
hend the  danger,  it  will  yet  not  follow  as  a  neces- 
sary consequence  that  he  has  been  guilty  of  con- 
tribotory  negligence.  The  rule  requires,  however, 
that  if,  with  notice  of  danger,  he  still  incurs  risk, 
he  will  be  held  accountable  for  all  the  risks  and 
injury  which  a  careful  and  prudent  person  would 
appreh^id  as  likely  to  Sow  from  his  conduct;  and 
if,  notwlthBtanding  such  care,  he  is  yet  injured 
Dy  the  negligence  oC  another,  without  any  neg- 
ligence upon  bia  part  proximately  contributing  to 
the  injury,  he  may  recover,  and  the  question  of 
due  care  on  his  part,  to  avoid  the  danger,  is 
usually  for  the  jary. 

(^llabns  hj  the  Conrt) 

Bhror  from  district  court,  Logan  county;  be- 
fore  Justice  Frank  Dale. 

Action  by  Cynttiia  Swan  against  the  city  of 
Onthrle.  There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

Bayard  T.  Halner,  for  plaintiff  In  error. 
George  Gardn^,  for  defendant  in  error. 

M&ATEE,  J.  In  this  action  the  plaintiff  be- 
low, defendant  In  «Tor  here,  recovered  a  judg- 
ment against  the  city  of  Guthrie  for  damages 
alleged  to  liave  been  sustained  by  her  on  ac- 
count of  the  negligence  of  the  city,  in  that  it 
failed  to  keep  its  streets  in  a  reasonably  safe 
condition  for  the  public  to  travel  upon.  The 
case  was  before  this  court  at  the  Jime,  1805, 
term,  when  It  was  passed  upon  in  an  opinion 
to  be  found  in  3  Okl.  116,  41  Pac.  84,  where 
the  facts  are  clearly  stated  In  substantially  the 
same  form  as  they  appear  In  the  record  in  this 
trial. 

Error  Is  assigned  that  (1)  the  petition  falls  to 
state  facts  sufficient  to  constitute  a  canse  of  ac- 
tion, and  In  the  overruling  of  the  dranurrer  to 
the  petition,  and  (2)  that  the  plaintiff  was  guilty 
of  contributory  negligence  as  shown  by  her 
own  evidence,  and  (3)  misdirection  of  the  jury, 
and  (4)  In  refusing  to  give  special  Instructions  1, 
2,  and  3  at  the  request  of  the  defendant.  Up- 
on these  assignments  of  error  It  Is  contended, 
In  the  first  place,  that  a  municipal  corporation 
Is  not  liable.  In  the  absence  of  nn  express  stat- 
utory provision  imposing  a  liability  for  personal 
Injuries  caused  by  its  officers  and  agents  by 
reason  of  their  negligence  in  causing  and  per- 
mitting a  street  to  be  left  In  an  unsafe  condi- 
tion, or  to  remain  out  of  rci^alr;  and  the  suffi- 
ciency of  the  petition  Is  cliallenged  by  the  plain- 
tiff in  error  upon  this  proposition.  In  support 
at  It,  opinion:^  arc  cited  from  the  supreme 


courts  of  Massacliusetts  and  other  New  Eng- 
land states,  and  it  Is  supported  In  Michigan, 
Oalifoiula,  and  Arkansas.  It  is  conceded  that 
this  view  uniformly  prevails  In  the  New 
England  states  upon  the  principle  that,  since 
municipal  charters  are  conferred  solely  as 
agencies  of  government,  they  cannot  be  held 
liable  for  the  neglect  of  duties  to  private  in- 
dividuals. HUl  V.  Boston,  122  Mass.  344. 
And  It  was  held  In  Michigan  that  a  municipal 
corporation.  In  the  absence  of  a  statute  to  that 
effect,  Is  not  liable  for  damages  received  on 
account  of  defective  sidewalks  or  streets.  De- 
troit v.  Blackby,  21  Mich.  84.  And  it  is  admit- 
ted that  like  views  obtain  in  the  supreme  courts 
of  California  and  Arkansas.  But  they  are  ex- 
ceptional. In  this  territory  cities  of  the  first 
class,  such  as  the  city  of  Guthrie,  are  empow- 
ered to  levy  and  collect  taxes  for  general  rev- 
enue purposes  upon  all  reel,  mixed,  and  per- 
sonal property  within  the  limits  of  the  dtles; 
to  open,  straighten,  and  improve  streets,  and 
to  make  assessments  therefor,  which  shall  coa- 
stltute  a  lien  upon  the  property  within  the  dty; 
and  the  general  powers  of  municipal  govern- 
ment are  given  to  the  city  council  to  c^en,  wid- 
en, extend,  or  otherwise  improve  any  street, 
avenue,  alley,  or  lane,  and  to  exercise  gen- 
eral municipal  control,  and  to  collect  taxes,  and 
pay  for  all  expenses  which  may  be  required  to 
sustain  this  authority,  and  to  carry  It  into  exe- 
cution in  Its  various  forms.  And  the  general 
rule  which  has  been  upheld  In  a  great  majority 
of  the  states  of  the  Union  Is  founded  upon  the 
view  that  these  full  powws  of  control  glv^i 
over  the  streets,  together  with  complete  jwwer 
to  tax  for  the  pur|>ose  of  opening,  widening,  or 
closing  and  keeping  them  in  order,  including 
the  sidewalks.  Imposes  upon  the  municipality 
a  duty  to  keep  them  In  a  reasonably  safe  con- 
dition for  travel,  according  to  the  general  cus- 
tom and  manner;  and  that  when  theae  large 
powers  of  taxation  and  ctmtro!  are  deputed  by 
the  public  to  the  city  and  the  municipal  organi- 
zation the  duty  is  imposed  upon  It  to  exercise 
the  powers  thus  conceded  In  such  a  manner  as 
that  the  streets  shall  be  reasonably  safe  and 
convenient,  and  that.  If  the  municiijal  govern- 
ment and  Its  officers  and  agents  fall  to  do  so.  It 
Is  according  to  the  liest  reason  that  the  munici- 
pality should  be  held  to  respond  in  damages  to 
any  one  who  has  been  Injured  by  their  n^lect 
of  duty,  and  who  appears  to  have  been  himself 
in  the  exercise  of  ordinary  care  under  all  the 
circumstances  of  the  peculiar  case.  After  an 
elaborate  review  of  the  cases  upon  this  sub- 
ject, a  summary  of  the  whole  matter  Is  cited  by 
Judge  Dillon  in  his  work  on  Municipal  Cor- 
porations (section  1017)  In  the  declaration  that, 
while  the  municipal  corporations  have  the  pow- 
ers thus  conferred  upon  them,  they  owe  to  the 
public  the  duty  to  keep  them  In  a  safe  condition 
for  use  In  the  general  mode  by  travelers,  and 
are  liatile  In  a  civil  action  for  special  Injuries 
resulting  from  neglect  to  perform  this  duty, 
and  that  the  duty  exists  when  the  place  Is  iMie 
which  It  is  the  duty  of  the  corporation  to  keep 
In  a  safe  condition,  and  Is  to  be  Inferred  from 


Digitized  by  Google 


56i 


fil  PACIFIC 


BBPORTEB. 


(OkL 


tl'.e  coustructioa  of  the  charter  or  statntee  ap- 
plicable to  the  corporation;  aod  (2)  when,  upon 
a  fair  view  of  the  charter  and  statutes,  the  duty 
appears  to  rest  upon  it  as  a  municipal  ccopora- 
tion  as  such,  and  not  upon  It  as  an  agency  of 
the  state,  and  that  this  will  sufficiently  appear 
when  the  munldpallty  has  had  conferred  ap«i 
it  peculiar  powers  and  prlvUeges  as  to  streets 
iqiart  from  the  general  provisions  throughout  the 
state  relating  to  ways;  and  &)  when  the  duty 
of  maintaining  the  streets  is  supported  by  the 
power  to  leyy  taxes  and  Impose  local  assess- 
ments for  the  purpose.  All  o£  these  conditions 
concur  In  this  case,  and  we  must  hold  the  lia- 
bility to  exist  in  the  defendant  corporation,  al- 
though the  legislature  of  the  territory  has  made 
no  pxpress  provision  Imporing  such  liability  for 
negligence  upon  it  expresdy.  Amcmg  the  mul- 
titude of  authorities  sustaining  this  view  are: 
Welghtman  v.  aty  of  Washington,  1  Black.  39; 
Barnes  v.  District  of  Cohunbla,  01  U.  8.  510: 
Jansen  V.  City  of  AtdUson,  IB  Kan.  358;  Oliver 
V.  Kansas  City,  69  Mo.  78;  Mayor  v.  Sheffield, 
4  Wall.  180;  Hutson  v.  Mayor  of  New  York,  9 
N.  y.  163;  Hlgert  v.  Olty  of  Qreencastle,  4& 
Iiid.  674;  Town  of  Gentervllle  t.  Woods,  57 
Ind.  102;  also  the  English  courts,  and  the  su- 
preme courts  of  the  states  of  Nebraska,  West 
Virginia,  Aiahama,  Pennsylvania,  Minnesota, 
Illinois,  Ohio,  Maryland,  Kentudqr»  and  Wis- 
consin; and  this  court  has  uniformly  proceeded 
In  this  class  of  cases  In  disregard  of  the  propo- 
sition now  advanced.  City  (tf  Guthrie  v.  Swan, 
41  Pac.  8i;  Oklahoma  City  v.  Meyers,  46  Pac. 
552;  OUahoma  City  v.  Welch,  41  Pa&  508; 
Pitman  v.  aty  of  £1  Reno,  4  Okl.  638.  46  Pac. 
409. 

The  second  proposition  of  the  plaintiff  hi  er- 
zw  Is  that  the  testimony  of  the  plaintiff  sdiowB 
that  she  was  guilty  of  oimtilbutoiy  negligence, 
and  tbat  the  court  should  have  sustained  the 
demurrer  to  the  plaintiff's  evidence.  Testi- 
mony was  adduced  to  show  that  as  the  plain- 
tiff approached  First  street  the  sidewalk  was 
torn  up  and  piled  In  sections;  that  there  were 
no  red  lights  at  the  point  at  Injury  on  First 
street;  that  there  was  no  railing  built  there  as 
a  preventive  against  danger,  and  that  when 
she  came  to  First  street  she  saw  that  it  was 
graded;  that  It  was  dark,  cloudy,  "particular- 
ly dark";  that  fdie  stepped  down  slowly  and 
carefully;  thought  she  was  stepping  down  a 
foot,  and  that  when  she  struck  the  ground  It 
must  have  beei  two  or  three  feet;  tbat  she  did 
not  obsore  that  the  sidewalk  had  been  torn  up 
until  she  got  to  the  place  where  it  was  taken 
up;  tliat  she  could  not  see  It  before;  that  when 
she  discovered  Its  condition  she  went  imme- 
diately into  the  road,  where  she  thot^ht  it 
was  smooth,  and  walked  along  there;  that 
she  traveled  on  the  south  side  of  the  sidewalk, 
on  the  street.  In  coming  up  to  the  point  where 
she  was  Injured;  that  she  knew  the  street  was 
not  traveled  on  the  north  side  as  much  as  on 
the  south  side;  that  the  ground  was  higher 
and  sloped  up  higher  on  the  north  than  on  the 
south  dde;  and  that  when  she  stepped  down 
Into  the  dark  place  It  was  a  great  deal  fmv 


ther  than  she  expected,  and  the  Injury  follow- 
ed; that  she  was  on  her  way  home  from  a 
church  meeting  when  the  Injury  complained  of 
occurred;  that  she  had  no  knowledge  that  any 
cut  had  been  made  across  th&ae  at  the  time  she 
started  from  the  church  to  go  home,  and  that 
she  had  not  been  along  there  after  the  cut 
was  made.  These  drcmustances,  adduced  In 
evidence,  were  such  as  that  It  was  the  duty 
of  the  court  to  submit  them  to  the  Jury  for  de- 
termination as  to  whether  or  not,  imder  prop- 
er instructions,  the  plaintiff  was  guilty  of  neg- 
ligence. The  same  question  was  submitted 
for  the  consideration  of  this  court  upon  the 
former  trial  of  this  case,  and  there  passed  up- 
on, and  similar  conditions  have  been  uni- 
formly submitted  to  the  Jury  upon  the  trial 
of  like  cases  In  the  territory  with  the  approv- 
al of  this  court.  The  sutSclency  of  the  high- 
way is  almost  always  a  mere  question  of  fact 
to  be  determined  by  the  Jury  upon  the  evi- 
dence of  Its  actual  condition.  Draper  v.  Town 
at  Ironton,  42  Wis.  696. 

And,  in  the  thh^  place,  the  plaintiff  in  error 
objects  especially  to  the  eighth  Instruction  giv- 
en to  the  Jury  by  the  court  as  a  misdirection  of 
the  law  allied  to  the  facts  In  this  case.  The 
Instmction  directed  the  Jury  that  the  plaintiff 
had  a  right  to  presume  that  the  sidewalk  was 
reasMUibly  safe,  but  If,  in  passing  upon  it, 
she  saw  that  there  was  an  appearance  of  dan- 
ger, then  she  had  no  right  to  proceed  further 
upon  the  presumption  that  the  walk  was  in  a 
safe  condition,  but  that  the  law  required  her, 
after  she  had  noticed  the  danger,  to  use  care 
commensurate  with  such  apparent  danger, 
and,  if  she  failed  to  so  act,  and  received  the  In- 
Jury,  she  could  not  recover;  but  that  If,  after 
she  received  the  notice  of  the  danger,  she  was 
then  In  tbe  exercise  of  due  care,  and  under  the 
belief  that  she  had  found  a  safe  place  to  trav- 
el, she  attempted  to  pass  along  the  street,  and 
in  such  attempt  received  an  injury,  which 
could  not  have  been  avoided  by  the  use  of  a  de- 
gree of  care  apparmtly  sufficient  to  avoid  the 
danger,  then  she  might  recover  for  the  In- 
juries sustained.  If  caused  by  the  negligence  of 
the  city.  The  Jury  could  not  have  been  mis- 
led by  this  Instruction,  for  the  law,  which  re- 
quires that  the  plaintiff  must  have  been  hi 
the  exercise  of  due  care,  and  that  care  should 
be  used  commensurate  with  the  apparent  dan- 
ger in  order  to  enable  the  plaintiff  to  avoid  the 
danger,  and  that  If  she  was  not  In  the  exercise 
of  such  degree  of  core  she  could  not  recover, 
was  such  as  has  been  approved  in  this  court 
In  similar  cases,  and  we  believe  to  be  correct 

It  was,  In  the  fourth  place,  argued  by  the 
plaintiff  In  error  that  the  court  erred  In  re- 
fusing to  give  q>eclal  UistrucUons  1,  2,  and  3, 
at  the  miuest  of  the  counsd  for  the  dty,  and 
that  such  a  failure  was  prejudicial  to  the 
substantial  rights  of  the  defendant  city.  Tbe 
fli-st  of  these  Instructions  presented  the  view 
that  the  court  failed  altogether  to  Charge  the 
Jury  that  the  datiea  Imposed  upon  the  city  In 
regard  to  the  street  undergoing  improvements 
ore  widely  different  from  those  generally  Im- 
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posed,  and  that  hence  the  doty  of  giving  the 
Qedal  InBtniction  numbered  1  offered  by  the 
defen^nt.  which  was  that  the  duty  ordinarily 
arising  upon  a  cl^  to  maintain  Its  streets  and 
sidewalks  In  a  reasonably  safe  condition  for 
travel  In  the  ordinary  modes  is  remitted  dur> 
Ing  the  time  occupied  In  making  repairs  or 
public  Improvements.  This  Instruction  was 
not  a  correct  statement  of  the  law,  for  the  rea- 
son that  It  was  the  duty  of  the  defendant  at 
such  times  to  place  warning  signals  for  pas- 
sers-by, or  to  place  barriers  preventing  travel 
across  the  point  of  danger  during  the  time  of 
tbe  Improvement,  and  the  Instruction  should 
have  contained  a  provision  that  the  Jury  find 
that,  If  the  street  was  not  in  a  reasonably  safe 
condition,  It  was  the  duty  of  the  city  to  give 
warning  thereof  by  lights  or  other  danger 
signals,  or  by  the  erection  of  barriers.  The 
second  instrucdon  was  to  tbe  effect  that: 
"The  Jury  Is  Instructed  that  If  Blrs.  Swan 
knew  that  the  street  was  In  a  dangerous  con- 
dition, and  attempted  to  pass  over  or  across 
such  street,  and  was  unable  to  determine  tbe 
ertent  of  the  point  of  danger  in  consequence 
of  the  darkness  of  the  night,  she  has  no  rea- 
son to  complain  of  any  Injuries  recdved 
her  by  reason  of  the  fact  that  she  was  unable 
to  cross  the  dangerous  place  In  safety.  In 
such  case  Mrs.  Swan  took  the  risk  upon  her* 
self,  and  cannot  recover  In  this  action."  This 
Instruction  does  not  tnresent  the  law  as  it  bas 
been  declared  In  a  number  of  cases  by  this 
court.  The  law  was  correctly  stated  by  the 
CO  art  not  only  In  other  Instructions,  bat  also 
In  the  eighth  Instruction,  given  above,  since  it 
stated  the  law  as  It  Is  upon  "an  appearance 
of  danger,"  and  put  the  plaintiff  npon  that  de- 
gree of  care  which  Is  commensurate  with  the 
danger,  thus  Instructing  the  Jury  with  soffl- 
dent  clearness  and  In  sufficient  detail  and 
with  emphasis  that  npon  the  appearance  of 
danger  the  law  required  an  Increase  of  care 
from  the  plaintiff,  and  that  she  must  be  on 
her  guard,  and  that.  If  she  was  using  a  degree 
of  care  apparently  sufficient  to  avoid  the  dan- 
ger, then  she  had  a  right  to  recover  for  In- 
Jorfes  sustained,  If  they  were  caused  by  the 
negligence  of  the  dty.  The  Uiird  special  In- 
struction  of  the  defendant  refused  by  the  court 
and  here  declared  to  be  error  Is  to  the  effect 
that  under  the  laws  of  this  territory  no  ac- 
tion can  be  maintained  against  a  dty  of  thtt 
Brst  class  In  exerdsing  or  falling  to  exercise 
any  corporate  power  or  authority  In  any  case 
where  such  action  would  not  Ue  against  a  pri- 
vate individual  under  like  drcnmstances.  No 
argument  is  made  upon  this  Instruction,  and  it 
is  introduced  apparently  upon  the  ground  that 
the  rule  of  damages  would  be  different  in 
cases  In  which  private  individuals  are  defend- 
ante,  and  which  are  of  suffident  analogy  with 
the  present  to  admit  of  a  comparison.  No 
such  conduslon  as  Is  sought  by  the  defendant 
can  be  drawn  from  this  pniposltlon,  whlcb  ts 
correctly  redted  from  the  statute,  since  tb* 
general  rule  applicable  to  all  persons  under 
tills  head  Is  that,  U  the  Injured  penon  had  no 


actual  knowledge  of  the  dai^er  that  threaten- 
ed him,  and  if  in  the  exercise  of  ordinary  care 
under  the  drcumstances  he  would  not  have 
apprehended  such  danger  in  time  to  have 
avoided  the  consequences  of  the  defendants 
n^Ilgence,  he  cannot  be  charged  with  con- 
tributory negligence.  There  must  be  knowl- 
edge of  the  danger,  <a  suffident  reason  to  ap- 
prehend It,  to  put  a  reasonable  man  on  his 
guard,  or  to  no  contributory  negligence.  But, 
even  though  the  person  injured  had  reason  to 
apprehend  It,  yet  it  does  not  necessarily  fol- 
low that  be  had  been  guilty  of  contributory 
negligence.  Thus  one  may  voluntarily  and 
unnecessarily  expose  himself  or  his  inroperty  to 
a  known  danger,  without  being  guilty  of  con- 
tributory negligence  as  a  matter  of  law;  and 
while.  In  so  doing,  he  Is  held  to  assume  all 
risks  of  Injury  which  a  careful  and  prudent 
person  would  apprehend  as  likely  to  flow  trcnn 
his  conduct,  yet,  if  Injured  by  the  negligence 
of  another,  without  any  negligence  upon  hts 
part  proximately  contributlug  to  the  injury, 
he  mi^  recover;  and  it  Is  usually  held  a  ques- 
tion for  the  Jury  whether  he  was  In  exercise 
of  due  care  to  avoid  danger.  4  Am.  ft  Bug. 
Bnc.  Law,  p.  94;  Jeffrey  v,  Ranwi^  Co.,  66 
Iowa,  546,  0  N.  W.  884;  2  Thomp.  Trials,  U72, 
S  18;  Beach,  Contrib.  Neg.  38;  Gray  v.  Soott, 
66  Pa.  Bt  845;  Deer.  Neg.  H  16-24;  Beach, 
Contrib.  Neg.  pp.  89,  40;  Shear,  ft  B.  Neg.  | 
SL    The  Jud^ent  win  be  affirmed. 

DALB,  a  J.,  who  presided  in  tbe  court  be* 
low,  not  slttlngi  an  tbe  other  Justices  ood- 
cuRing, 

(4  OU.  841) 

BOABD  or  OOM*BS  OF  LOGAN  OOTTNTT 
v.  J0NB3. 

(Supreme  Court  of  Oklahoma.  Bept  4,  1896.) 

APPBU,  —  ASSIOHMKKT  OV  KrBOB  —  MOTIOll  MB 

Nbw  Tbial— ScrriciBHOT— EMPLOTMBirr 

or  COOMflBL  Br  COONTT. 

1.  Hut  "the  court  beiow  ened  In  overmHns 
fdsiotiff  in  error's  miMion  for  a  new  trial"  is  a 
flufflcient  assigDment  of  «Tor  to  review  all  the 
guestiona  raised  upon  niodon  for  new  trial. 

2.  l^at  "the  judgment  is  contrary  to  law"  Is  ■ 
■ufflcient  ass^nment  of  error  to  entitle  the  paitr 
to  a  review  of  the  cause. 

8.  A  contract,  made  by  the  county  commission- 
eiB,  employing  an  attorney  to  rHrresent  the  coun- 
ty, is  Qltra  vires  and  void,  as  St.  1883.  fi  17U6. 
provides  that  it  shall  be  the  duty  of  tbe  county 
attorney  to  represent  such  interests  in  the  dis- 
trict courts,  and  section  6961  provides  for  an 
attorney  general,  whose  duty  it  shall  be  to  repre- 
sent the  territory  In  tbe  8iq>reme  court 

Error  from  district  court.  Logan  county. 

Action  by  one  Jones  against  the  board  of 
county  ctMnmlsaloners  of  Logan  county  for  at- 
torney's fees.  Judgment  for  plaintiff,  and 
def^dant  brings  error.  Reversed. 

Huston  ft  Huston,  for  ^Intlff  In  eiror. 
Jones  &  Derareux,  for  defendant  in  error. 

BIBRER,  J.  One  of  the  plaintiff's  assign- 
ments of  error  Is  **that  the  court  below  erred 
In  overruling  plaintiff  In  error's  motion  for 
new  trtaL"   This,  ws  have  already  Held  In 
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the  case  of  BIcIiardsDn  t.  Mackay  (decided 
at  Cbe  present  term  of  the  court)  4  Okl.  328, 
46  Pac.  M6,  was  sufficient  to  bring  up  for  re- 
view the  action  of  the  court  In  oTerraling  a 
motion  tac  new  trial.  One  of  the  grounds  of 
the  motion  for  new  trial  Is  that  the  Judgment 
Is  coatraiy  to  law.  It  Is  strenuously  con- 
tended by  defendant  In  error  that  this  state- 
ment In  the  motion  for  new  trial  la  too  In- 
definite, and  that  the  matters  presented  to 
this  court  upon  the  merits  of  the  case  should, 
therefore,  not  be  considered.  By  express 
statutory  jvoTislon,  one  of  the  grounds  of  a 
motion  for  new  trial  Is  that  the  decision  of 
the  court  is  contrary  to  law;  and,  where  the 
statute  las  esiiresBly  provided  that  such 
ground  of  a  motion  Lb  sufficient  to  again  call 
the  attentl<»i  of  the  trial  court  to  Its  action, 
it  seems  to  us  that  it  ought  to  be  sufficient 
also  to  entlde  the  party  to  a  review  of  the 
cause  by  the  suprone  court  We  need  not, 
however,  rest  the  matter  entirely  upon  the 
statute  for  the  supreme  court  of  Kansas  has 
eiqtressly  determined  the  question  In  the  case 
of  Da  Lee  v.  Blackburn,  11  Kan.  190,  which 
we  have  already  cited  In  the  case  of  Blch< 
ar^n  v.  Mackay,  above  referred  to.  In 
that  case,  In  the  supreme  court  of  Kansas, 
the  ground  for  the  motion  for  new  trial  was 
"fbr  error  of  law  occnrriug  at  the  trial,  and 
excepted  to  by  the  defendant"  The  princi- 
ple of  that  case  is  folly  apidicable  to  this. 
Furthermore,  neither  a  motion  for  a  new  trial 
nor  a  petition  In  mor  la  Int«ided  to  be  a 
brief.  The  grounds  are  stated  in  those.  The 
points  and  discussions  are  stated  at  length 
In  the  brief.  This  disposes  of  the  only  ob- 
jection to  the  consideration  of  the  case  on 
the  merits. 

(jlvlng  to  the  case,  for  the  purpose  of  con- 
sidering the  question  of  law  raised,  the  as- 
pect of  an  Implied  contract  between  the 
claimant,  Jtmes,  and  the  commissioners  of 
Logan  county  that  he  should  appear  and  per- 
form the  duties  of  an  attorney  In  the  Terrill 
case  In  the  supreme  court,  was  this  contract 
valid?  St  1883,  8  1705,  provides  that  It  Is 
the  duty  of  the  county  attorney  to  appear  In 
the  district  court  of  his  county  and  prosecute 
and  dtfend  on  behalf  of  the  territory  and  his 
county  all  cIvU  and  criminal  cases  in  which 
the  territory  or  bis  county  is  Interested  or 
a  party;  and  It  Is  the  duty  of  the  county  at- 
torney to  appear  and  prosecute  or  defend, 
as  the  case  may  be,  In  tbe  county  to  which 
such  a  cause  is  takm  on  change  of  venue. 
By  section  Seui  It  Is  [ffovtded:  "There  shall 
be  in  and  for  the  territory  of  Oklahoma  an 
attorney  general  who  shall  be  appointed  by 
the  governor,  by  and  with  the  consent  of  the 
legislative  council,  who  shall  bold  his  office 
two  years  and  until  his  successor  Is  appcrinted 
and  qualified.  He  stuul  be  a  member  of  the 
territorial  board  of  equalization.  He  shall 
an>ear  for  the  territory  and  prosecute  and 
defend  all  actions  and  proceedings,  civil  or 
criminal.  In  the  supreme  court  In  which  the 
terrttwT  sball  be  Interested  as  a  par^."  By 


these  statutes  the  legislature  has  made  am- 
ple provision  for  an  attorney  for  both  the 
county,  and.  In  fact,  each  and  every  county, 
and  the  territory.  It  Is  the  du^  of  the  coun- 
ty attorney  to  perform  all  legal  services  for 
the  county  and  territory  within  his  county, 
and  In  cases  in  which  the  territory  or  county 
Is  interested  which  have  been  taken  trom 
his  county  on  change  of  venue.  It  Is  the  du- 
ty of  the  attorney  general  to  prosecute  and 
defend  all  cases,  civil  and  criminal,  In  the 
supreme  court,  where  the  territory  Is  Interest- 
ed as  a  party.  The  legislature  has  given  to 
the  county  commissioners  no  authority  what- 
ever to  employ  any  other  attorney  than  the 
one  who  Is  employed  by  law  to  represent  the 
public  interests,  and  a  contract  made  for 
such  purpose  Is  ultra  vires  and  void.  No  au- 
thority whatever  Is  dted  by  defendant  In  er- 
ror which  supports  his  claim  that  bis  con- 
tract made  with  the  county  commlsslonera 
of  Logan  county,  if  one  was  made,  as  we 
have  assumed  for  the  purposes  of  this  case. 
Is  valid.  The  authorities  ai^Ucalile  to  the 
case  clearly  show  that  it  is  void.  In  the  case 
of  Clough  V.  Hart,  8  Kan.  487.  Clough  and 
Wheat  made  a  contract  to  represent,  as  at- 
tonics,  the  county  of  Leavenworth  and  the 
city  of  Leavenworth  In  cases  which  arose 
from  the  Issuance  to  the  county  of  Leaven- 
worth of  $250,000  of  capital  stock  of  the  Mis- 
souri Rivor  Ballroad  Company,  and  also  In- 
Vidved  litigation  concerning  the  rights  of  per- 
sona who  claimed  to  have  purchased  a  tract 
of  land  known  as  the  "Diminished  Delaware 
Keserve"  under  a  treaty  with  the  Delaware 
Indians.  The  supreme  court,  in  that  case, 
h^d  the  contract  prima  fade  void,  and  said: 
"The  county  attorney  Is  elected  by  the  peo- 
ple of  the  county  and  for  the  county.  Gen. 
St  1S6S,  p.  283,  S  13S.  He  is  the  counsel  for 
the  county,  and  cannot  be  superseded  or  Ig-^ 
nored  by  the  county  commissioners.  His  re- 
tainer and  employment  Is  from  higher  au- 
thority than  tbe  county  conmilssloners.  The 
employm«it  of  a  general  attorney  for  tbe 
county  Is  not,  by  the  law,  put  Into  the  bands 
of  tbe  county  commissioners,  but  la,  by  the 
law,  put  into  the  hands  of  the  people  them- 
selves. The  county  attorney  derives  his  au- 
thority from  as  high  a  source  as  the  count}' 
commissioners  do  tiielrs,  and  It  would  be- 
about  as  reasonaUe  to  say  that  the  county 
attorney  could  employ  another  board  of  com- 
missioners to  transact  the  ordinsry  buslnesa 
of  the  county  as  it  Is  to  say  that  the  county 
commissioners  can  employ  another  attorney 
to  transact  the  ordinary  legal  business  of  the 
county.  Both  would  be  absurd.  It  Is  the 
duty  of  the  county  attorney  to  give  legal  ad- 
vice to  the  county  commlsaloners,  and  not 
theirs  to  furnish  legal  advice  to  or  for  htm." 
The  case  of  Thacher  v.  Commissioner,  13 
Kan.  182,  did  not  in  any  way  overrule,  or 
lessen  the  force  of,  the  decision  in  the  case 
of  Ctougb  V.  Hart  In  the  former  case, 
where  the  sujuvmc  court  held  the  eootra<-t 
valid,  the  attorney's  services  were  rendered 
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In  a  f:ase  In  tbe  supreme  court,  and  the  law 
of  Kansaii  did  not  make  It  the  dulr  of  tbe 
county  attorney  to  represent  the  county  In 
the  supreme  court;  and,  as  it  was  necesaary 
for  the  county  to  have  counsel  to  defend 
them  In  the  supreme  court,  the  employment 
was  held  valid.  Tbe  plaintiffs  recovered 
squarely  upon  the  proposition  that  tbe  law 
had  not  provided  for  an  attorney  to  represent 
tbe  county  in  cases  brought  against  it  In  tbe 
supreme  court,  and  the  commissioners  of  tbe 
county  therefore  had  the  power  to  make  an 
employment  for  that  purpose.  In  the  late 
case  of  Waters  v.  Trovillo,  27  Pac.  82^  the 
supreme  court  of  Kansas,  in  its  decision, 
written  by  Strang,  commissioner,  approved 
Us  former  boldinf;  In  Clough  v.  Hart,  and 
held:  "A  contract  made  by  tbe  board  of  coun- 
ty commissioners,  for  the  county,  with  attor- 
neys at  law,  for  their  services  &s  such,  which 
services  are  such  as  the  law  requires  the 
county  attorney  to  perform.  Is  ultra  vires  and 
void."  Our  conclusions  are  fully  supi»orted 
also  by  tbe  decision  of  tbe  supreme  court  of 
Nebraska  in  tbe  case  of  Brome  v.  Cumint; 
Co.,  reported  in  47  N.  W.  1050,  where  the 
court  used  this  language:  "Tbe  legisliiture 
has  made  ample  provision  for  jHrotecting  the 
Interests  of  the  county  and  state  by  furulsb- 
Ing  proper  legal  counsel.  Tbe  statute  hav- 
ing pointed  out  tbe  mode  of  procuring  coun- 
sel for  tbe  county.  It  is  exclusive  of  all  others. 
The  services  rendered  by  thb  plaintiff  In  error 
for  which  be  claims  compensation  in  this 
case  are  precisely  what  the  law  required  the 
TOunty  attorney  to  perform.  The  employ- 
ment was  without  authority  of  law,  and  no 
recovery  can  be  bad."  This  Nebraska  case 
more  fully  meets  our  approval  In  the  direct 
and  positive  language  used  than  the  Kansas 
rases,  for  It  omits  any  question  of  the  neces- 
sity of  the  sen-ices,  where  the  same  Is  not 
connected  with  tbe  disability  of  the  attorney 
provided  by  law.  It  was  the  duty  of  the 
attorney  general  to  represent  the  territory  in 
Its  case  against  Terrlll  in  the  supreme  court, 
and  tbe  county  commissioners  had  no  power 
to  employ  other  counsel  to  either  supersede 
or  assist  him.  There,  of  course,  is  nothing 
to  prevent  a  county  attorney  from  assisting 
the  attorney  general  In  resisting  an  apijeal  to 
the  supreme  court  from  a  Judgment  In  a  crim- 
inal case.  That,  in  fact,  Is  tbe  very  usual  prac- 
tice, and  It  Is  a  very  good  practice.  The 
honest  and  commendable  pc\Ae  of  a  county 
attorney  in  supporting  his  conduct  of  a  case 
In  the  trial  court,  and  bis  patriotic  and  pro- 
fessional loyalty  to  tbe  rigid  and  rapid  en- 
forcement of  the  criminal  statutes,  however, 
are  his  only  compensation  for  such  services. 
The  Judgment  of  the  district  court  must  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  proceed  wltb  the  cause  in  accord- 
ance with  this  opinion. 

DALE,  C.  J.,  who  presided  In  the  court  be- 
low, not  Kitting;  all  the  otber  Justices  con- 
cnrrlnx. 


(«  Kaa.App.  S37) 

MILWAUKEE   MECHANICS*   INS.  CO.  T. 

WINFIELD. 
(Court  of  Appeals  of  Kansas.  Southern  Depart- 
ment, E.  D.   Dec  22.  1887.) 
FLUDIV6— FSTinON  —  COKniTtONft  Fbbcbdbxt— 
Actios  on  Ihsdrakci  Polict — Noticb  or 
Loss—Proofs  oi  Loss. 

1.  Where  the  plaintiff  alleges  in  bis  petition  that 
he  has  performed  all  the  conditions  preced*>nt  on 
his  part,  such  allegation  is  sutflcient,  under  sec- 
tion 122  of  the  Code  of  Civil  Procedure,  to  ten- 
der tiie  issue  to  the  defendant, 

2,  If  the  allefratfon  that  an  insnrnnce  compnny 
has  denied  all  liability,  and  refused  to  pay  the 
wiiolc  or  any  part  of  a  loss,  is  true,  the  insured 
is  relieved  from  the  necessity  of  making  proofs 
of  Iosa;  and  the  company  waives  the  riKnt  to  in- 
siflt  npon  flueh  proof  or  to  claim  the  60  days  for 
payment. 

3.  M'here  the  insiu'ed  gives  notice  of  bis  loss 
to  the  local  agent  of  the  company,  and  tlie  special 
agent  comes  to  investigate  the  loss,  and  the  in- 
vt^ntory  of  the  insured  is  aabmitted  to  such  spe- 
cial agent,  and  he  declines  to  receive  tbe  same, 
for  the  reason  that  a  schedule  is  attadied  thereto 
containing  property  for  which  he  claims  the  com- 
pany is  not  liable,  the  assured  must  be  held  to 
have  given  sufficient  notice,  and  to  have  fur- 
uixhed  a  sufflcieut  iuvoutory. 

4,  An  insurance  cumjiony,  by  denying  its  lia- 
bility for  a  portion  of  the  articles  contained  in 
tbe  inventory  of  the  insured,  does  not  thereoy 
waive  its  right  to  demand  proofs  of  loss  and  an 
inspection  of  documents  or  certified  copies  there- 
of, if  its  right  to  these  things  is  stipulated  In  the 
policy. 

(Byllabas  hy  the  Court) 

from  district  conrt,  Xeosho  county; 
L.  fltUlwell,  Judge. 

Action  by  H.  A.  Wlnfleld  against  the  Mil- 
waukee Mechanics'  Insurance  Company  to 
recover  on  a  policy.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.  Bevorsed. 

Quinton  &  Quiuton,  for  plaintiff  in  error. 
J.  L.  Denlson  and  H.  P.  Farrelly,  for  defend- 
ant in  error. 

DEXNISON,  P.  J.  This  action  was  com- 
menced in  the  district  court  of  Neosho  coun- 
ty, Kan.,  to  recover  upon  a  policy  of  insur- 
ance written  by  the  Milwaukee  Mechanics' 
Insurance  Company,  in  favor  of  Mrs.  Wln- 
fleld, upon  "her  stock  of  implements,  bug- 
gies, spring  wagons,  sewing  machines,  sepa- 
rators, steam  engines,  horse  power  and  ma- 
chine fixtures,  baled  broom  corn,  baled  hay, 
grain,  seeds  of  all  kinds,  and  such  other 
merchandise  as  is  usually  kept  In  a  grain 
and  Implement  store  and  warehouse,  her 
own,  or  held  by  her  in  trust  or  on  commis- 
sion, or  sold  but  not  delivered,"  all  contain- 
ed In  a  certain  building  In  Chanute,  Kan. 
The  policy  authorized  $4,500  other  concur- 
rent insurance.  Tbe  policy  insured  Mrs. 
Wlnfleld  against  loss  or  damage  by  fire,  not 
exceeding  $1,000,  for  the  period  of  one  year 
from  Decemlwr  9,  1891,  and  the  company 
received  $11  as  the  premium  therefor.  On 
January  23,  1802,  tbe  property  covered  by 
the  policy  was  wholly  destroyed  by  flre. 
Tbe  petition  sets  out  a  copy  of  the  insurance 

policy,  and  alleges  that  on  the  day  of 

January,  1892,  satisfactory  proof  of  loss  was 
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made  to  Bald  company,  and  that  It  made  a 
full  and  complete  examination  of  said  loss, 
and  that  afterwards  It  denied  all  liability, 
and  refused  to  pay  tbe  whole  or  any  part  of 
said  lo98. 

Counsel  for  plaintiff  In  error  contend  that 
the  court  erred  fn  overruling  the  objection 
to  the  Introduction  of  any  evidence  under 
the  plaintiff's  petition.  The  petition  alleges 
that  "the  plaintiff  has  performed  all  the  con- 
ditions precedent  on  her  part."  This  Is 
sufficient,  under  section  122  of  the  Code  of 
CItU  Procedure,  to  tender  the  Issues  to  the 
defendant.  It  Is  also  claimed  that  the  pe- 
tition shows  upon  Its  face  that  the  action 
was  prematurely  brought,  for  tbe  reason 
that  the  policy  provided  that  the  sum  for 
which  tbe  company  Is  liable  shall  be  paya- 
ble 60  days  after  satisfactory  proofs  of  loss 
have  been  received  by  tbe  company,  etc. 
This  question  has  been  settled  by  our  su- 
preme court  In  the  case  of  Cobb  v.  Insurance 
Co.,  11  Kan.  93.  The  allegation  In  the  peti- 
tion that  the  defendant  "denied  all  liability, 
and  refused  to  pay  tbe  whole  or  any  part  of 
said  loss,"  if  true,  relieved  tbe  Insured  from 
the  necessity  of  making  proofs  of  loss;  and 
the  company  waives  the  right  to  claim  the 
60  days  for  payment.  Of  course,  when  a 
petition  is  attacked  by  demurrer  or  objec- 
tion to  the  introduction  of  evidence  there- 
under, the  allegations  of  the  petition  are 
taken  as  true.  We  must  therefore  hold  that 
the  petition  filed  herein  states  facts  sutA- 
cient  to  constitute  a  cause  of  action  against 
the  plaintiff  In  error,  and  the  court  commit- 
ted no  error  in  its  rulings  thereon. 

It  Is  also  contended  that  the  court  erred  In 
overruling  the  demurrer  of  the  plaintiff  in 
error  to  the  evidence  of  the  defendant  in  er- 
ror. According  to  the  terms  of  tlie  policy, 
the  insured  must  give  to  the  company  notice 
In  writing  of  the  loss,  and  make  a  complete 
inventory  of  the  property  Injured  or  destroy- 
ed, stating  the  quantity  and  quality  of  each 
article,  and  the  amount  claimed  thereon. 
The  evidence  of  the  defendant  in  error  shows 
that  each  of  these  things  was  done  by  her. 
She  gave  notice  to  the  local  agent,  and  the 
special  agent  came  and  spent  some  three 
days  In  investigating  the  loss;  and,  while 
In  Chanute,  the  insured,  by  her  agent.  Sam- 
uel Winfleld,  submitted  to  said  specUl  agent 
the  Inventory,  as  required  by  the  policy. 
The  Inventory  contained  a  list  of  threshing 
machines  belonging  to  one  C.  F.  Prange,  who 
was  storing  the  same  In  the  building  occu- 
pied by  WInlleid,  under  an  agreement  with 
said  "VNMnfleld  to  store  and  Insure  the  same 
for  the  said  Prnngo.  XI.  "W'.  Vim  Vnlkcn- 
burg,  the  special  agent,  denied  the  lial)Illty 
of  the  company  for  the  machinery  of  Prange, 
and  refused  to  acce])t  the  Inventory  of  Win- 
fleld, uiileKs  he  would  detach  tbe  sclicdule 
covering  Mr.  Prange's  property.  Tliis  re- 
fusal was  testified  to  l)y  Sjuuui-'I  Wlutlcid, 
and,  for  the  purposes  of  the  douiurrer,  must 
be  taken  as  true.   It  Is  clear  that  a  notice 


and  Inventory,  such  as  are  required  by  the 
policy,  had  been  made,  or,  at  all  events, 
waived  by  the  conduct  of  the  special  agent. 

The  policy  also  contains  the  following 
clause:  "And  within  60  days  after  the  fire, 
unless  such  time  la  extended  In  writing  by 
this  company,  shall  render  a  statement  to 
this  company,  signed  and  sworn  to  by  said 
Insured,  stating  the  knowledge  and  belief  of 
the  Insured  as  to  the  time  and  origin  of  the 
flre,  the  Interest  of  the  Insured  and  of  all 
others  in  the  property,  the  cash  value  of 
each  Item  thereof  and  the  amount  of  loss 
thereon,  all  Incumbrances  thereon,  all  other 
Insurance,  a  copy  of  all  descriptions  and 
schedules  In  all  policies,  any  changes  In  the 
title,  use,  occupation,  location,  possession, 
or  exposure  of  said  property;  and  shall  fur- 
nish, if  required,  verified  plans  and  specifica- 
tions of  any  buildings,  fixtures,  or  machinery 
destroyed;  and  shall  produce  for  examina- 
tion all  the  books  of  account,  bills.  Invoices, 
and  other  vouchers  or  certified  copies  there- 
of if  the  original  be  lost,— at  such  reasona- 
ble place  as  may  be  designated  by  this  com- 
pany or  Its  representatives."  There  Is  no 
contention  that  this  stipulation  is  not  bind- 
ing upon  the  insured.  She  must  make  this 
sworn  proof  of  loss  unless  such  proof  Is  waiv- 
ed by  the  company.  There  Is  no  evidence 
that  such  proof  was  made  or  attempted  to 
be  made.  It  is  contended  by  the  defendant 
in  error  that,  by  its  denial  of  liability  under 
the  policy.  It  waived  Its  right  to  insist  upon 
sucli  proof. 

We  have  searched  the  record  In  vain  for 
any  evidence  that  the  company,  or  any  one 
for  It,  denied  the  liability  of  tbe  company 
for  any  loss  under  the  policy,  or  refused  to 
pay  anything  under  It.  On  the  contrary, 
Mr.  Wlufield  testifies  that  the  si>eciul  agont 
told  him  that  If  he  would  detach  the  I'range 
schedule,  and  let  Mr.  Prange  take  care  of 
himself,  he  would  then  receive  the  Inven- 
tory, and  they  could  then  probably  go  on 
and  complete  the  adjustment.  Surely,  the 
company  can  deny  being  liable  for  a  portion 
of  the  amount  claimed  without  thereby  waiv- 
ing Its  right  to  Insist  upon  proof  of  loss  as 
to  the  remainder.  In  an  endeavor  to  adjust 
a  loss,  If  tlie  agent  of  th*»  company  denies  all 
liability  under  the  policy.  It  thereby  renders 
proof  of  loss  useless,  Tbe  Insured  is  reliev- 
ed from  making  proof  because  the  company 
lijis,  in  effect,  said  to  him:  "We  are  not  lia- 
ble to  pay  your  loss,  even  though  you  make 
such  proof  as  Is  required  by  the  policy." 
But  certainly  the  comimny,  in  endeavoring 
to  make  an  adjustment,  can  deny  Its  liability 
upon  a  portion  of  tbe  claims  made  against 
it,  without  waiving  Its  rifrht  to  Insist  upon 
tbe  terms  of  the  policy.  Further  than  this, 
the  following  notice  was  iutrotluced  in  evi- 
dence for  tbe  defendant  in  error,  upon  the 
croKs-examiuntlou  of  Samuel  M'lnfield: 
"Clmnute,  Kansas,  Feb.  Gth,  18!>2.  To  M. 
A.  Wlulli'ld,  Clwrnite,  Kansas:  You  are  here- 
by uotltied  that  the  statement  presented  by 
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70a  through  Samuel  Wlnfleld,  who  repre- 
sents himself  to  be  your  attorney  In  tact, 
and  purporting  to  show  a  claim  against  the 
companies  represented  br  us,  is  not  suffi- 
cient, and  cannot  be  accepted  by  us.  From 
It  we  are  unable  to  ascertain  from  what 
sources  or  to  what  extent  In  amount  your 
purchases  hare  been,  or  what  the  amount 
of  your  sales  or  consignments  were  at  any 
time  during  the  year  1801,  and  prior  to  the 
date  of  the  alleged  Are;  you  having  alleged 
that  everything  in  the  nature  of  any  data 
relating  thereto  for  the  year  1891,  and  up 
to  and  Including  the  date  of  the  alleged  fire, 
has  been  destroyed.  We  are  not  in  a  posi- 
tion to  admit  or  deny  liability  at  this  time. 
You  are  hereby  requested,  as  required  by 
the  printed  conditions  of  our  policies,  to 
produce  certified  copies  of  all  bills  or  other 
evidences  of  your  purchases,  either  for  cash 
or  credit,  or  of  any  property  consigned  to 
you  on  commission  from  any  and  all  par- 
ties with  whom  you  have  transacted  business 
during  the  year  1881,  and  up  to  and  includ- 
ing the  date  of  the  alleged  fire,  and  alleged 
to  have  been  destroyed  or  damaged;  also, 
certified  copies  of  all  shipments  or  consign- 
ments or  sales  made  by  you  during  the  year 
1891,  and  up  to  and  including  the  date  of 
the  alleged  fire;  also,  certified  copies  of 
your  general  banldng  account  with  any  bank 
or  banks,  showing  the  amounts  drawn  by 
you  by  checks  or  otherwise  for  the  purchase 
of  any  property  during  the  year  1891,  and  up 
to  and  Including  the  date  of  the  alleged  fire; 
and  any  other  data  or  evidence  which  you 
may  have  or  can  procure  bearing  upon  your 
alleged  claim.  In  making  these  requests.  It 
Is  understood  that  we  waive  none  of  the  con- 
ditions of  our  policies,  but  shall  expect  a 
strict  compliance  with  the  printed  conditions 
thereof  on  your  part  The  Liverpool  & 
Globe  Insurance  Ck>mpany,  by  M.  W.  Van 
Valkenburg,  8p.  A.  The  Milwaukee  Me- 
chanics' Insurance  Company,  by  M.  W.  Van 
Valkenburg,  Sp.  A.  Kockford  Insurance 
Company,  by  T.  T.  M.  Wenie,  Sp.  A."  The 
apedal  agent  states  In  this  notice  that  he  Is 
not  In  a  position  to  admit  or  deny  liability. 
This  notice  also  requests  the  insured  to  pro- 
duce and  furnish  certified  copies  of  certain 
bills  and  evidences  of  purchases  and  sbip- 
menta,  consignments,  and  sales,  and  bank 
accounts,  etc.  The  policy  stipulated  that 
the  Insured  should  furnish  certified  copies 
of  these  documents  and  transactions  if  the 
originals  be  lost.  The  proof  shows  that  the 
originals  were  lost  by  being  burned.  Mr. 
Wiafi^  also  testifies  tliat  he  could  have 
furnished  certified  copies  of  most  of  these 
things,  but  that  he  did  not  do  so.  Instead 
of  making  proof  of  loss  or  complying  with 
the  request  In  the  notice  to  furnish  certified 
copies,  the  defendant  in  error  commenced 
suit  to  recover  the  amount  of  the  policy.  It 
certainly  cannot  be  said  that  the  company 
waived  Us  right  to  require  the  insured  to  do 
the  things  It  specially  demanded  of  her.  The 


Judgment  of  the  district  court  Is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings.  All  the  Judges  concurring. 


(B  K&iLApp.  in) 
MOOBE  et  al.  v.  HULVANB. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment. £.  D.    Oec.  18,  1897.) 

ApPBU.  FROM  JUSTICB — L.1ABILITT  ON  BOND. 

Where  a  judgment  was  rendered  by  a  justice 
of  the  peace  against  several  defendants,  and  nn 
npiwal  bond  was  duly  filed  and  approved,  purport- 
ing to  be  in  favor  of  ail  of  said  oefoidnntB,  and 
thereupon  s^d  action  was  transferred  to  the 
district  court,  and  ttioe  disposed  of  u  on  appeal, 
the  surety  on  said  bond  cannot  avoid  his  liaDllity 
thereon  liy  showing  that  the  party  who  caused  it 
to  be  filed  only  intended  to  appeal  for  hiina<elf. 
(Syliabns  by  the  Coort.) 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hi^n,  Judge. 
Action  by  C.  E.  Moore  and  others  against 

D.  A.  Mulvane  on  an  appeal  bond.  From  a 
Judgment  for  def^dant,  plaintuts  bring  er- 
ror. Berersed. 

Frank  H.  Foster,  for  plaintiffs  In  error. 

E.  G.  Wilson,  for  defendant  In  error. 

WEiXS,  J.  A  Judgment  was  rendered  by 
a  Justice  of  the  peace  of  Top^  In  favor  of 
the  plaintiffs  In  error  herein  and  against  the 
Gamett  Land  &  Improvement  Company,  J, 
H.  Dennis,  6.  F.  Farmalee,  and  M.  Updike, 
and  within  10  days  thereafter  an  appeal  bond 
was  filed,  of  which  the  following  is  a  copy: 
"C  E.  Moore  et  oL,  Plaintiffs,  vs.  The  Gar- 
nett  Land  &  Improvement  Co.,  J.  H.  Dennis, 
G.  F.  Parmalee,  and  M.  Updike,  Defendants. 
Before  A.  F.  Otiesney,  a  Justice  of  the  Peace 
of  the  City  of  Topeka  Township,  in  Shawnee 
County,  Kansas.  State  of  Kansas,  Shawnee 
County— ss.:  Whereas,  the  defendants,  the 
Garnett  Land  &  Improvement  Co.,  J.  H.  Den- 
nis, G.  F.  Parmalee,  and  M.  Updike,  Intend  to 
appeal  from  a  Judgment  renderc4  against 
them  In  tavor  of  the  plalnUfl  C.  E.  Moore 
on  the  0th  day  of  November,  1889,  by  the  un- 
dersigned Justice  of  the  peace  of  the  city  of 
Topeka  In  said  county:  Now,  we,  the  under- 
signed, residents  of  said  county,  bind  our- 
selves to  plaintiff  in  the  sum  of  six  hundred 
dollars,  that  said  defendants  shall  prosecute 
their  appeal  to  effect,  and  without  unneces- 
sary delay,  and  satisfy  such  Judgment  and 
costs  as  may  be  rendered  against  him  herein. 
D.  A.  Mulvane.  M.  Updike."  This  bond 
w^as  approved  by  the  Justice  of  the  peace,  and 
the  case  regularly  transferred  to  the  district 
court  as  on  appeal.  In  the  district  court  the 
action  was  dtsmissed  as  to  Dennis  and  Up- 
dike, and  upon  trial  Judgment  was  rendered 
for  plaintiff  against  the  Gamett  Land  &  Im- 
provement Company  and  O.  F.  Parmalee  for 
^00  and  costs.  This  action  was  brought  in 
the  district  court  of  Shawnee  county  to  re- 
cover the  amount  of  said  Judgment  and  costs 
from  the  sureties  on  the  appeal  bond,  to 
which  the  defendant  herein  answered  that 
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said  action  was  appealed  only  as  to  the  de- 
fendant M.  Updtke,  and  Introduced  erlfleQce 
tending  to  show  that  such  was  the  Intention 
of  M.  Updike  and  his  attorney  who  filed  said 
bond.  The  court  below  sustained  said  con- 
tention of  the  defendant,  and  rendered  judg- 
ment against  the  plaintlCF  for  costs.  The 
only  question  before  us  is,  did  the  court  ren- 
der Judgment  for  the  right  party?  And  that 
resolves  Itself  into  this  other  question: 
Where  a  judgment  Is  rendered  by  a  justice 
of  tlie  peace  against  several  parties,  and  an 
appeal  bond  is  filed,  on  its  face  purporting  to 
be  in  favor  of  all  the  defendants,  and  Is  so 
approved  by  the  justice,  and  said  case  Is 
tliereupon  transferred  by  appeal  to  the  dis- 
trict court,  where  It  is  flually  disposed  of,  can 
the  surety  on  said  bond  defeat  a  recovery 
thereon  by  showing  that  the  party  who  pro- 
cured him  to  sign  the  same  only  intended  to 
appeal  for  himself?  We  can  see  no  way  to 
avoid  a  negative  answer  to  this  question. 
The  bond,  on  Its  face,  assumed  to  be  In  fa- 
vor of  all  the  defendants.  It  was  approved, 
and  operated  as  such.  PlaintifT  seems  to 
contend  that,  because  Updike  was  the  only 
one  of  the  defendants  who  signed  the  bond, 
he  was  tlie  only  one  who  appealed.  It  Is  not 
necessary  for  the  appellant  to  sign  the  bond, 
and  his  name  thereon  would  add  nothing  to 
his  liability  If  the  appeal  was  for  himself 
alone.  It  is  proljably  true,  as  stated  by  the 
defendant  In  error,  that  "one  co-defendant 
cannot  comiwl  another  to  appeal";  but  the 
presumption  Is  that,  wheu  an  appeal  bond  is 
filed  in  a  ease  purporting  to  be  for  all  the  de- 
ft'udauts.  It  is  with  their  consent  and  ap- 
proval. They  were  at  liberty  to  apiiear,  and 
disaffirm  the  appeal,  but,  failing  to  do  so,  we 
think  we  are  bound  to  assume  that  they  in- 
dorsed and  approved  It.  ITie  question  in  this 
case  la  not  as  to  the  weight  of  the  evidence. 
If  there  was  any  legal  evidence  tliat  said 
bond  did  not  appeal  the  case  from  the  justice 
of  the  peace  as  to  all  of  the  defendants,  then 
the  judgment  of  the  court  below  would  be 
affirmed;  but  we  do  not  think  that  there  was 
any.  'ITiere  was  evidence  tending  to  show 
that  Mr.  Updike  did  not  Intend  to  appeal  for 
any  one  but  himself,  but  the  fact  remains 
that  he  did  iippeal  for  all,  and  to  allow  his 
present  testimony  as  to  his  intention  to  out- 
weigh his  acts  would  be  to  establish  a  very 
dangerous  precedent.  The  judgment  of  the 
court  below  will  he  reversed,  ami  said  court 
ordered  to  render  judgment  for  the  plaintiff 
In  harmony  with  this  oplolon.  All  the 
judges  concurring. 


<7  K1111.APP.  UO) 

OBD  NAT.  BANK  v.  MASSEY,  Special  Con- 

Btable, 

(Conit  of  Appeals  of  Kansas,  SoutherQ  Depart- 
ment, W.  D.   Dec.  10,  181I7.J 

Vbrdict— Sbttino  aside  —  Pkbsuhitions  on 
Appeal. 

1.  Where  an  instruction  was  unquestlonabiy 
correct,  ojid  in  obeying  it  the  jury  were  bound  to 


retnzn,  and  did  return,  «  verdict  in  pWntifFi  fa- 
vor ail  to  one  of  two  s^raUe  ports  of  the  matter 

in  controversy,  it  was  reversible  error  for  the 
trial  court  to  set  aside  the  verdict  as  a  whole  on 
account  of  the  refusal  of  the  plaiutifT  to  remit 
that  part  of  the  verdict  not  affected  by  snch  in- 
structinn. 

2.  Where  an  issue  of  fraud  and  collusion  be- 
tween the  execution  debtor  and  the  execution 
creditor  was  not  raised  by  the  pleadings,  but 
was  submitted  to  the  jury  by  the  court  in  its 
instruetiDus,  the  appellate  court  wilt  presume,  ia 
supixirt  of  the  action  of  the  trial  court  in  re- 

Suiring  plaintiff  to  remit  the  portion  of  the  ver- 
ict  which  was  based  upon  such  iustructioDs, 
that  the  court's  action  resnlted  from  its  recog- 
nition of  the  error  in  such  instructions. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Wichita  comity; 
V.  H.  Grlnstead,  Jadgeu 

Action  by  the  Ord  National  Bank  against 
P.  J.  Massey,  special  coDstable,  to  recover 
poaseBslon  of  certain  horses.  Verdict  for 
plaintiff.  From  an  order  requiring  plaintiff 
to  make  a  certain  remittitur,  and  the  grant- 
ing of  a  Dew  trial,  plaintiff  brings  error.  Be- 
versed  In  part  and  affirmed  in  part. 

A.  R.  Barker,  for  plaintiff  In  ertcr.  Mflton 
Brown,  for  defendant  in  error. 

MIUTON,  J.  This  action  was  begun  by  the 
plaintiff  In  error  as  plaintiff  below  to  recover 
the  possession  of  certain  horses  which  plain- 
tiff claimed  were  wrongfully  detained  from  It 
by  the  defendant,  P.  J.  Massey.  Plaintiff 
claimed  the  proi)erty  by  virtue  of  two  chat- 
tel mortgages.  Its  petition  alleged  that  it  is 
a  Nebraska  corporation;  that  on  April  16, 
ISSS.  one  George  W,  Hale,  then  a  resident  of 
that  state,  executed  and  delivered  to  J.  S. 
Beaucliamp  a  promissory  note  for  $400,  and. 
to  secure  the  same,  executed  and  delivered 
a  chattel  mortgage  upon  13  head  of  horses; 
that  the  mortgage  was  filed  for  record  In 
Garfield  county.  Neb.,  where  the  property 
was  then  kept,  on  the  28th  day  of  April, 
1888;  and  that  afterwards,  and  before  the 
maturity  of  the  note,  Beauchamp  indorsed 
said  note  to  plaintiff,  and  delivered  the  same, 
together  with  the  chattel  mortgage,  to  plain- 
tiff. The  petition  further  alleged  that  said 
Hale  made  aud  delivered  to  Fred  L.  Harris, 
on  December  3,  1888,  his  promissory  note  for 
$339.3.'),  and  to  secure  the  same  executed  and 
delivered  to  said  Harris  a  certain  mortgage 
upon  seven  other  horses;  that  before  the  ma- 
turity of  said  note  Harris  indorsed  the  same 
to  plaintiff,  aud  delivered  It,  together  with 
the  mortgage,  to  plaintiff.  In  this  mortgage 
the  residpnce  of  Hale  Is  stated  to  be  Wichita 
count}',  Kan.,  and  the  provision  against  tlie 
removal  of  the  property  refers  to  Wichita 
county.  The  la.'^t-nained  note  became  due  on 
January  5,  1889.  It  was  also  alleged  that 
under  the  laws  of  the  state  of  Nebraska  a 
mortgage  of  personal  property,  or  a  copy 
thereof,  must  be  filed  in  the  office  of  the 
county  clerk  of  the  county  In  which  the  mort- 
gaged property  Is,  in  oMer  to  be  notice  to 
subsequent  purchasers,  Incumbrancers,  and 
creditors  In  good  faith.    The  petition  funh«?r 
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allf^ed  that  Hale  removed  the  mortgaged 
property  to  Wicblta  coimty,  Kao.,  and  there 
executed  to  one  George  W.  Oliver  a  second 
chattel  mortgage  thereoo,  without  the  con- 
seat  of  plaintiff.  Also,  that  said  goods  and 
chattels  had  beeu  levied  on  "under  and  by 
virtue  of  a  pretended  writ  of  esecution  is- 
sued on  a  pretended  judgment  where  Geotfte 
W.  Oliver  Is  plaiutlfT  and  George  W.  Hale 
defendant,  as  the  property  of  said  Hale." 
The  last-named  mortgage  was  filed  for  rec- 
ord on  the  22d  day  of  February,  1880.  De- 
fendant's answer  contained  a  general  denial 
only.  Plaintiff's  evidence  tended  to  prove 
all  the  substantial  allegations  of  the  petition 
Id  relation  to  the  mortgages  and  the  mort- 
gaged property,  and  to  establish  the  value  of 
the  same  as  being  about  $800.  The  defend- 
ant's evidence  showed  that  he  held  the  prop- 
erty under  three  executions  which  had  beeu 
Issued  by  a  Justice  of  the  peace  upon  three 
Judgments  tearing  date  of  February  18,  1880, 
1q  three  separate  actions  brought  by  G.  W. 
Oliver  against  George  W.  Hale  upon  the 
promissory  notes,  and  that  Hale  had  con- 
fessed Judgment  In  each  case.  It  appears 
that  the  defendant  gave  a  redelivery  bond, 
and  sold  the  property  under  the  executions, 
Oliver  becoming  the  purchaser  thereof.  la 
rebuttal  plaintift  sought  to  attack  these  Judg- 
ments for  fraud  and  collusion  on  the  part  of 
Hale  and  Oliver.  The  court  submitted  the 
question  of  the  good  faith  of  the  parties  In 
this  transaction  to  the  Jury.  The  Jury  re- 
turned a  verdict  in  favor  of  plaintiff,  finding 
the  value  of  the  property  to  be  ?75o.  Tlie 
Jury  also  made  certain  findings  of  fact  at 
the  request  of  plaintiff,  and  oUiers  at  the  re- 
quest of  defendant.  During  the  iutroductiou 
of  plaintiff's  evidence  leave  was  asked  to 
amend  Its  affidavit  In  replevin  so  that  the 
same  should  allege  ownership  under  the  cliat- 
tel  mortgages  instead  of  a  general  ownership, 
but  the  court  refused  to  allow  the  amend- 
ment. After  the  verdict,  and  while  the  court 
was  considering  defendant's  motion  for  a 
new  trial,  plaintiff  offered  to  remit  from  the 
amount  of  the  verdict  a  total  of  $05,  the  same 
being  the  value  of  three  of  the  animals,  as 
found  by  the  Jury.  The  court  ordered  that, 
unless  the  plaintiff  would  remit  from  the 
amount  of  the  verdict  the  value  of  all  of  the 
property  described  in  the  petition  as  being 
embraced  in  the  second  mortgage  mi>ntlonud 
therein,  the  motion  for  a  new  trial  would  be 
sustained.  To  this  plaintiff  excepted,  and 
declined  to  make  such  remittitur.  The  court 
thereupon  sustalnetl  the  motion  to  set  aside 
the  verdict  and  grant  a  new  trial,  and  enter- 
ed an  order  accordingly.  Plaintiff  brings 
the  case  here  to  review  the  action  of  the 
trial  court. 

We  find  that  the  court  Instructed  the  Jury 
that  plaintiff  had  proven  that  It  was,  at  the 
date  of  the  commencement  of  the  action,  en- 
titled, as  against  the  defendant,  to  the  pos- 
session of  the  property  described  In  the  mort- 
gage from  Hole  to  Beauchamp;  that  he  had 


duly  demanded  of  defendant  the  return  of 
the  property,  which  was  refused,  and  that 
they  should  so  find,  and  should  also  find  the 
value  thereof.  This  Instruction  was  unques- 
tionably correct  under  the  facts  and  the  law, 
and  was  In  strict  accordance  with  the  deci- 
sion of  the  supreme  court  In  this  case  when 
the  same  was  before  that  court  for  review 
of  the  action  of  the  trial  court  In  sustaining 
a  demurrer  to  plaintiff's  evidence  on  the  first 
trial.  The  trial  court  held  that  plaintiff 
could  not  recover  under  tlie  mortgage  we 
have  last  above  mentioned,  for  the  reason 
that  It  was  not  recorded  In  Wichita  county. 
Kan„  befure  the  executions  were  levied.  The 
syllabus  lu  the  case  of  Bank  v.  Massey,  48 
Ivan.  7fi2,  30  Pac.  124,  Is  as  follows:  "Tlie 
constructive  notice  Imparted  by  the  registra- 
tion of  a  chattel  mortgage  in  the  county  and 
state  where  executed  is  not  confined  to  that 
county  and  state,  but  protects  the  interests  of 
the  mortgagee,  when  the  property  Is  removed 
by  the  mortgagor  to  another  state,  by  the 
law  of  comity  between  states."  The  verdict 
of  the  Jury  was,  therefore,  binding  upon  the 
court  as  to  that  property,  and  plaintiff's  fail- 
ure to  remit  as  ordered  furnished  no  ground 
for  setting  aside  the  entire  verdict. 

The  refusal  of  the  trial  court  to  permit  the 
amendment  of  the  affidavit  in  replevin  is  not 
properly  reviewable  In  the  present  status  of 
the  case.  It  may  be  observed,  however,  that 
plaintiff's  request  should  have  been  granted. 
Counsel  for  defendant'  In  error  now  contend 
that,  as  plaintiff's  replevin  atBdavit  averred 
a  general  ownership  of  the  property,  while 
the  petition  alleged  a  special  ownership  under 
the  chattel  mortgages,  plaintiff  could  not  re- 
cover in  this  action.  Counsel  are  In  error  hi 
this  claim.  The  affidavit  is  filed  to  procure 
an  order  for  the  delivery  of  the  property 
therein  described  to  the  plaintiff.  When  this 
is  done,  there  is  no  further  purpose  to  be 
served  by  the  affidavit.  In  the  case  of 
Crawford  t.  Furlong,  21  Kan.  088,  the  su- 
preme court  held  that  it  was  not  error  for 
the  district  court  to  permit  the  petition  to  be 
so  amended  that  the  value  of  the  property 
was  changed  from  $240,  as  stated  In  the  re- 
plevin affidavit,  to  $375.  In  the  syllabus  this 
proposition  is  stated:  "The  affidavit  of  a 
plaintiff  in  an  action  of  replevin  to  obtain  an 
order  for  the  delivery  of  the  property  Is  no 
part  of  the  pleadings,  and  the  facts  therein 
set  forth  form  no  part  of  the  Issues  in  the 
case."  Substantially  the  same  declaration  Is 
made  in  the  ayllabos  in  the  case  of  Hoislng- 
tou  v.  Armstrong,  22  Kan.  110.  In  Wilhlte 
T.  Williams.  41  Kan.  288,  21  Pac.  2.50.  the 
court  cites  the  foregoing  cases,  and,  referring 
to  a  trial  in  the  district  court,  uses  the  fol- 
lowing language:  "There  the  purpose  of  the 
affidavit  Is  to  obtain  an  order  of  delivery,  and 
its  allegations  cannot  be  used  to  supplement 
the  material  averments  required  to  be  stated 
In  the  petition.  It  Is  no  part  of  tiie  plead- 
ings lu  the  case,  and  the  facts  tliereiu  form 
no  part  of  the  Issues,  unless  contained  in  the 
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pleadings.**  From  the  foregoing  we  con- 
clude that  under  the  pleadings  In  the  case  a 
verdict  In  plalntlfCs  faror  miwt  be  held  to 
have  been  unaffected  by  the  statement  In  the 
replevin  affldavit  as  to  the  nature  of  plain- 
tiff's ownership. 

As  to  the  Issues  conoernlng  the  property 
mortgaged  by  Hale  to  Harris  it  may  be  ob- 
served that  the  petition  did  not  allege  fraud 
or  collusion,  and  that  no  Issue  of  this  kind 
was  raised,  except  by  means  of  the  testimony 
Introduced,  and  sought  to  be  Introduced,  by 
plaintiff  In  rebuttal,  and  by  references  to  It 
In  the  court's  Instructions.  The  Judgments 
were  rendered,  executions  Issued,  and  levies 
made  several  days  before  the  last-named 
mortgage  was  recorded.  If  plaintiff  desired 
to  assail  these  judgments,  it  ought  to  have 
indicated  such  disposition  by  proper  allega- 
tions In  Its  petition.  We  are  not  apprised  of 
the  reasons  which  Influenced  the  court  to  re- 
quire the  remittitur.  The  one  we  have  sug- 
gested may  have  been  taken  Into  considera- 
tion. In  the  present  state  of  the  record  we 
do  not  feel  warranted  la  holding  that  the 
trial  court  would  have  committed  substantial 
error  in  granting  a  new  trial  as  to  the  prop- 
er^ described  In  the  mortgage  from  Hale  to 
Harris.  It  is  not  necessary  to  refer  to  other 
contentions  of  counsel.  The  order  of  the 
trial  court  will  be  reversed  In  respect  to  the 
property  described  In  the  mortgage  to  Beau- 
champ,  and  affirmed  as  to  the  other  propoty, 
and  the  case  will  be  remanded,  with  Instruc- 
tlons  to  the  trial  court  to  enter  Judgment  in 
favor  of  plaintiff  In  error  for  the  recovery  of 
the  flrst-mentloned  property,  or  Its  value,  and 
to  grant  a  new  trial  as  to  ijie  last-mentioned 
property'  The  coatB  in  this  court  wlU  be  di- 
-rtded.   All  the  Judges  concurring. 


(«  Kan-App.  US) 

ALLEN  et  al.  v.  STATE. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.   Dec.  15,  1807.) 

CODNTT  CLntE— LtABILITfBS  Ot  BORDBHIN— tilHI- 
tlTIOKS  —  ACCKUAL  OF  RlQBT  OF  ACTION. 

1.  Where  the  county  clerk  drawa  warrante 
upon  the  county  treasurer  for  a  aum  in  excess  of 
the  amount  allowed  by  the  board  of  county  com- 
miMioDers,  such  act  is  a  breach  of  official  duty, 
for  which  kia  bondsmen  are  liable;  and  the  cause 
of  action  accrues  when  the  breach  occurs,  except 
for  undiscovered  fraud. 

2.  Where  a  cau^  of  action  is  barred  against  an 
offlcial,  it  is  barred  against  the  snretica  upon  his 
official  bond.  Ryus  v.  Oruble.  8  Pac.  51&  31 
Kan.  TRT. 

3.  Where  a  county  clerk  fraudulently  draws 
comity  warrants  for  a  sum  in  exrt^a  ot  the 
amount  allowed  by  the  board  of  coonty  ctHnmis 
sioners,  the  cause  of  action  amliist  liim  and  hi) 
tmnd^mea  does  not  accrue  until  discOTery  of  the 
fraud. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Barton  county; 
Ansel  R.  dark,  Judge. 

Action  1^  the  state  against  A.  S.  Allen  and 
others  to  recover  money  which  Barton  county 
had  paid  upon  warrants  fraudulently  drawn 


by  one  D.  B.  Jones,  county  clerlL  From  a 
Judgment  for  plaintiff,  defendants  bring  ^ 

ror.  Affirmed. 

Elrlck  C.  Cole,  for  plaintiffs  In  error.  E.  L. 
Hotchklsa  and  MUton  Brown,  for  the  State. 

DBNXISON,  P.  J.  This  action  was  conunen- 
ced  In  the  district  court  of  Barton  county 
Kan.,  by  the  state  of  Kansas,  to  recover  fron 
the  plaintiffs  In  error  and  one  D.  R.  Jones  the 
amount  due  by  reason  of  the  wrongful  con- 
duct of  said  D.  R.  Jones  while  county  clerk 
of  said  Barton  county.  The  plaintiffs  In  er- 
ror were  sureties  upon  the  official  bond  of 
said  Jones.  The  petition  alleges  that  the 
county  commissioners  of  Barton  county, 
Kan.,  made  orders  that  the  said  D.  R.  Jones, 
as  county  clerk,  draw  orders  or  scrip  on  tbe 
county  treasurer  of  Barton  county  ftor  the 
amounts  allowed  by  them  to  certain  persons; 
that  In  drawing  said  scrip,  and  before  part- 
lug  with  the  same,  and  disregarding  the  or- 
der of  said  board  of  county  commissioners, 
and  disregarding  bis  duties  as  county  clerk 
of  said  county,  he  falsely  made,  altered,  and 
counterfeited  the  said  scrip  aforesaid,  and 
that  by  said  falsely  making  and  falsely  alter- 
ing said  scrip,  and  causing  the  same  to  be 
done,  he  made  the  same  read  for  ^.00,  In- 
stead of  93.60,  as  the  said  scrip  was  original- 
ly ordered  to  be  drawn  by  said  board;  and 
that  tbe  said  D.  R.  Jones  presented  said 
scrip  to  the  county  treasurer  of  Barton  coun- 
ty, and  received  payment  therefor,  etc.  The 
petition  also  alleges  that  by  reason  of  the 
said  D.  R.  Jones  falsely  making,  altering, 
and  drawing  up  said  scrip  or  warrant,  there 
Is  due  from  each  and  all  of  the  said  defend- 
ants the  sum  of  $40;  and  for  the  farther  rea- 
son that  by  the  unlawful  acts  of  the  said  D. 
R.  Jones  In  drawing,  falsely  making,  and  re- 
ceiving the  payment  upon  said  falsely  made 
and  altered  warrant,  the  conditions  of  said 
bond  have  become  absolute,  and  the  sureties 
thereon,  and  all  of  said  defendants  herein, 
have  become  liable  to  the  plaintiff  in  the  sum 
of  f40,  and  interest  thereon,  as  aforesaid. 
Each  count  In  the  petition  contains  practical- 
ly the  same  allegations,  differing  In  amoimts 
to  cover  the  focts  of  each  warrant.  Tbe  peti- 
tion also  alleges  that  the  facts  relating  to  tbe 
conduct  of  Jones  were  not  discovered  nntU 
November,  1893.  At  the  conclusion  of  the 
evidence  of  the  defendant  In  error,  the  ];daln- 
tlffs  In  error  Interposed  a  demurrer  thereto, 
which  was  by  the  court  overruled.  The 
plaintiffs  In  error  offwed  no  evidence,  and 
Judgment  was  rendered  against  them,  and 
tb^  bring  the  case  here  for  review.  The 
q>ecIflcatlonB  of  error  are  based  nptm  the 
overruling  of  the  demurrer,  and  the  proposi- 
tions which  were  considered  by  the  court 
upon  such  ruling. 

The  plalntlflls  In  error  contend  that  Uiere 
are  two  general  propositions  which  oititle 
them  to  a  reversal  of  this  case:  First,  that 
the  acts  of  Jones,  as  shown  by  the  evidence. 
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were  not  his  official  acts,  but  were  acts  per- 
fonned  and  done  as  the  agent  of  certain  per- 
sona who  had  authorized  Jones  to  present  all 
scrip  drawn  In  their  name  to  the  county 
treasnrer,  and  receive  for  them  the  money 
due  thereon;  and,  second,  that  the  pleadings 
and  evidence  show  that  the  cause  of  action 
was  barred  by  the  statute  of  limitations.  In 
arguing  these  propositions,  counsel  for  plaln- 
tilTs  In  error  seem  to  overlook  the  fact  that 
the  petition  alleges  and  the  evidence  shows 
that  the  duty  of  the  county  clerk  was  to 
draw  the  warrants  for  the  amounts  allowed 
by  the  board  of  county  commissioners,  and 
that  he  drew  the  warrants  for  a  greater  sum 
than  was  so  allowed.  This  conduct  was  a 
breach  of  official  duty,  for  which  his  bonds* 
men  were  liable.  The  cause  of  action  ac- 
crued when  the  breach  occurred,  nnless  for 
undfscoTered  fraud. 

In  determining  when  a  cause  of  action  up- 
on an  official  bond  Is  barred,  It  becomes  nec- 
essary to  determine  when  the  cause  of  action 
Is  barred  as  to  the  official.  If  the  cause  of 
action  Is  barred  as  to  Jones,  it  Is  barred  as  to 
his  sureties.  Ryns  t.  Gmble,  81  Kan.  767. 
8  Pac.  CIS.  In  any  event,  the  action  upon 
(he  bond  Is  barred  In  five  years  after  the 
cause  of  action  accrues,  by  virtue  of  the  pro- 
visions of  subdMalon  6  of  section  18  of  the 
Code  of  Civil  Procedure.  In  this  action  the 
plalntlir  seeks  to  recover  the  money  which 
Barton  county  had  paid  npon  the  warrants 
fraudulently  drawn  by  Jones.  This  Is  dear- 
ly an  action  for  relief  on  the  ground  of  fraud, 
and  comes  within  the  third  snbdlvlsion  of 
section  18,  supra.  The  cause  of  action  ac- 
crued upon  the  discovery  of  the  fraud.  The 
petition  alleg^fi.  and  there  was  an  abundance 
of  evident":*  to  show,  that  the  fraud  was  dis- 
covered In  November,  1893.  The  judgment 
of  the  district  court  li  affirmed.  All  tt» 
lodges  concurring. 


a  KoaApp.  HB) 

NEUFORTI  .1  al.  v.  HALL. 

(Court  of  Appeals  of  Kaoiaa,  Bontheni  Depart- 
ment, W.  D.   Dec  15,  18»7.) 

JOIHT  TBHANT— POWBBS— CoHVKIAHOa  OW  INUK- 

K8T — Statute  or  Fracds— Sfboiiio 

PSRrORMANCE. 

1.  A  Joint  tenant  can  sell  his  rights  under  a 
contract  of  parchaae  of  hmd  held  by  himself  and 
another  jointly. 

2.  Where  the  owner  of  a  certain  tract  of  land 
enters  into  a  contract  to  sell  such  land  to  two  or 
more  persons,  and  then  secures  from  one  of  mch 
persons  a  written  relinquishment  and  asaignment 

his  rights  and  claims  to  the  land  againBt  all 
persona  whomsoeTec,  be  thereby  rdieves  him- 
self from  the  necessity  of  conreying  the  undivid- 
ed interest  Of  the  person  so  relinquishing,  and 
becomes  the  owner  of  the  eqaitable  as  weU  as  of 
the  lenl  title  to  snob  Interest  in  the  land. 

3.  A  contract  f«r  an  interest  in  or  concerning 
real  estate  must  be  In  writing. 

4.  No  actimi  ean  be  maintained  tat  the  spe- 
cific perfonnaiiee  of  a  oontraet  to  cravey  real 
estate,  where  H  Is  Impossible  to  perform  sudi 
contrnct. 

(Syllabus  Isy  ttke  GonrL) 


On  rehearing.  Afflnned. 

For  formw  opinion,  see  46  Fae.  962: 

Wm.  Osmond,  for  plaintiffs  In  error.  Dif- 
fenbacker  &  Banta,  for  defendant  In  error. 

DENNISON,  P.  J.  This  case  was  decided 
by  this  court  at  the  December,  1806,  term. 
A  petition  for  a  rehearing  was  filed  and  al- 
lowed. A  careful  review  of  the  points  rais- 
ed in  the  petition  for  a  rehearing  and  of  the 
record  In  this  case  satisfies  us  that  the  Judg- 
ment of  the  district  court  should  be  affirm- 
ed. On  October  2,  1879,  Martin  Gutzweller 
and  Lizzie,  his  wife,  entered  Into  a  contraet 
to  sell  a  certain  80  acres  of  land  in  Barton 
coun^,  Kan.,  to  one  Andrew  Sulzmaa  and 
the  defendant  in  error,  Joseph  Hall,  for  the 
sum  of  ?1,000,  ?300  of  which  was  to  be  paid 
In  cash,  and  the  remaining  payments  were 
evidenced  by  four  promissory  notes  of  |176 
each,  piQrable  In  one,  two,  three,  and  four 
years,  respectively,  after  date,  and  drawing 
8  per  cent  Interest  after  date  until  paid. 
Of  the  cash  payment  Hall  paid  $150,  and 
Sulzman  paid  a  portion  thereof,  and  gave  hfs 
individual  note  to  Gutzweller  for  the  balance 
of  his  share,  and  Sulzman  and  Hall  gave 
their  Joint  notes  for  the  remaining  $700. 
Two  of  the  notes  matured,  and,  being  un- 
paid, were  reduced  to  Judgment,  and  paid 
by  Hall,  October  6,  1882.  On  December  IB, 
1883,  an  agent  of  Gutzweller  went  to  Sulz- 
man, and  gave  to  him  the  Individual  notes 
of  said  Sulzman,  and  represented  to  blm 
that  Gutzweller  had  defaulted  npon  his  pay- 
ments to  Merton,  and  would  lose  what  pay- 
ments he  had  made  to  Merton.  He  also  told 
Sulzman  that  Hall  bad  agreed  to  relinquish 
his  rights  under  the  contract,  and  that  Outx- 
weiler  would  give  np  the  otber  notes  to  Hall. 
Snlnnan  then  executed  the  following  Instni- 
ment  of  writing: 

■•December  the  16th,  A  D.  1863.  I,  An- 
drew Sulzman,  do  hereby  acknowledge  and 
certify  that  I  relinquish  all  my  claim  and 
right  on  the  east  half  of  the  southeast  quar- 
ter oif  section  11,  township  19,  R.  15,  in  Bar- 
ton county,  Kansas,  and  give  up  to  Martin 
Gatsweiler  all  my  rights  against  all  persons 
whomsoever.    Andrew  Sulzman. 

"Witness  by  me  this  15th  day  of  Decem- 
ber, 1883.    Sebastian  Strlegel. 

"Filed  ft>r  record  October  27,  1887,  at  5 
o'clock  p.  m.  Chaa.  E.  Dodge,  Register  of 
Deeds." 

Sulzman  says  he  executed  this  Instrument 
because  the  agent  told  him  that  Hall  was 
willing  to  relinquish. 

It  will  be  profitable  to  determine  the  rights 
of  Gutzweller  and  Hall  after  Gutzweller  had 
procured  the  rights  of  Sulzman  under  the 
written  instrument  Hall  had  paid  one-half 
the  e«.Bh  payment  and  one-half  of  the  Joint 
notes.  Sulzman  had  paid  $50.  Prior  to  the 
time  he  procured  Sulzman's  rights,  Gutzwel- 
ler had  a  lien  upon  the  whole  tract  of  land 
for  the  unpaid  purchase  money,  being  the 


Digitized  by  Google 


574 


ttl  PACIFIC 


BEPOBTBB. 


(Kan. 


amount  evidenced  by  the  third  and  fourth 
notes  of  $175  each,  with  interest.  Sulzman 
relinquished  all  his  claim  to  Gutzweller,  and 
gave  up  to  him  all  his  rights  against  all  per- 
sons whomsoever.  Sulzman  had  a  right  to 
pay  the  remainder  of  his  share  of  the  pur- 
chase money,  and  then  he  and  Hall  could  de- 
mand a  deed  from  Gutzweiler.  Gutzweller 
bought  this  right,  and  gave  the  Sulzman 
note  for  it.  Now,  what  are  Hall's  rights? 
He  has  paid  half  the  purchase  price  of  the 
land.  Can  he  pay  the  balance  of  the  pur- 
chase money,  and  demand  the  deed  from 
Gutzweiler  for  the  whole  tract?  If  he"  ten- 
dered payment  to  Gutzweiler,  would  Gutz- 
weiler be  compelled  to  accept  It,  and  convey 
the  whole  tract  to  him?  Certainly  not  He 
would  reply  that  he  had  contracted  to  con- 
vey to  Andrew  Sulzman  and  Joseph  Hall, 
but  that  be  had  not  contracted  to  convey  to 
Joseph  Hall  alone.  Hall  could  tender  only 
the  balance  of  the  purchase  money,  and  de- 
mand a  conveyance  to  Mr.  Sulzman  and 
blmself.  He  would  then  have  a  lien  upon 
Sulzman's  interest  for  the  amount  he  had 
advanced  to  pay  Sulzman's  share.  See  11 
Am.  &  Eng.  Enc.  Law,  1079,  1061.  This 
would  be  the  case  whether  they  hold  as 
Joint  tenants  (as  they  might  when  this  con- 
tract was  made)  or  as  tenants  In  common. 
Then,  again,  Gutzweiler  could  say  to  Hall: 
"I  will  not  deed  to  you  and  Sulzman,  tor  I 
am  now  the  owner  of  Sulzman's  right  to  a 
deed.  I  represent  him  now  In  this  trans- 
action, and  the  most  you  can  require  of  me 
is  that  I  convey  to  you  and  Gutzweller." 
Not  only  could  Gutzweller  assert  his  claim 
to  be  substituted  to  the  rights  of  Sulzman, 
but.  If  the  land  had,  for  any  reason,  greatly 
enhanced  in  value,  he  would  certainly  have 
done  60.  Can  It  then  be  said  that,  If  the 
land  had  greatly  depreciated  In  value,  Gutz- 
weiler could  say  to  Hall,  "You  must  pay  the 
whole  of  the  purchase  price,  and  take  the 
whole  tract  of  land"  ?  With  much  more 
propriety  could  Hail  say  to  Gutzweller: 
"You  have  purchased  the  rights  of  Sulzman. 
You  must  take  the  burdens  as  well  as  the 
benefits  of  your  purchase."  It  is  argued  by 
the  plaintiffs  In  error— and  the  case  was  for- 
merly decided  by  this  court  upon  the  theory 
—that  this  contract  was  an  entire  contract, 
and  that  HaU  must  compel  the  specific  per- 
formance of  the  whole  contract  or  none  of 
it.  If  Gutzweller  purchased  Sulzman's  In- 
terest, and  takes  It  with  all  its  benefits  and 
burdens,  then  this  may  be  an  entire  per- 
formance of  the  contract,  and  the  title  will 
stand  In  HaU  and  Gutzweller,  Instead  of  In 
HaU  and  Sulzman.  If  Gutzweiler  does  not 
take  Sulzman's  Interest  with  Its  burdens  at- 
tached to  it,  but  only  takes  the  benefits,  then 
Gutzweiler,  who  Is  one  of  the  parties  to  the 
contract,  has  rendered  complete  perform- 
ance by  Hall  Impossible,  by  acquitting  the 
ben^ts  of  Sulzman's  contract,  which  Hall 
cannot  secure  assuming  Its  burdens. 
This  Is  an  equitable  proceeding,  and  tt  would 


seem  that,  when  Gutzweller  contracted  with 
Sulzman  and  HaU  to  convey  to  them  a  cer- 
tain tract  of  land  upon  the  payment  of  $1,- 
000,  and  received  from  one  of  them  half  of 
the  purchase  price,  and  then  went  to  the 
other  one,  and  secured  his  rights  in  the  con- 
tract, whereby  he  was  relieved  from  convey- 
ing any  portion  of  said  land  to  him.  In  equi- 
ty and  good  conscience  he  should  be  wlUing 
to  place  the  other  party  In  as  good  a  position 
as  though  such  a  release  had  not  been  ob- 
tained by  him.  He  agreed  to  convey  to 
Hall  and  Sulzman  by  such  a  conveyance  as 
would  give  to  Hall  a  half  Interest  in  the 
land,  and  HaU  paid  his  full  share  of  the 
consideration  therefor.  We  believe  that  he 
was  entitled  to  the  conveyance  of  a  half  In- 
terest in  the  land  from  Gutzweiler  when 
Gutzweller  obtained  Sulzman's  rights  in  the 
land.  Courts  of  equity  have  the  power  to 
grant  relief  In  such  cases  as  this.  See  Crock- 
ett V.  Gray,  31  Kan.  346.  2  Fac.  809;  22  Am. 
&  Eng.  Enc.  Law,  1079,  and  notes. 

As  applying  to  the  facts  established  in  this 
case,  we  conclude  that:  First  A  Joint  ten- 
ant can  seU  his  rights  under  a  contract  of  pur- 
chase of  land  held  Jointly  by  himself  and 
another.  Second.  Wh^e  a  vendor,  who  has 
entered  into  a  written  contract  to  sell  certain 
lands  of  which  he  is  the  owner,  procures  a 
relinquishment  in  writing  of  the  claims  and 
rights  of  his  vendee  to  the  land,  and  also 
procuies  in  writing  the  rights  of  his  vendee 
against  aU  persons  whomsoever,  he  thereby 
relieves  himself  from  the  necessity  of  con- 
veying said  land  to  his  vendee,  and  becomes 
the  owner  of  the  equitable  as  well  as  the 
legal  tide  to  said  land.  Third.  Where  a  per- 
son has  entered  Into  a  written  contract  to 
seU  land  to  two  or  more  persons,  he  can  pro- 
cure the  rights  of  any  one  of  his  vendees  un- 
der the  contract  with  the  same  eCFect  as  to 
such  vendee's  interest  as  though  he  had  pro- 
cured the  Interests  of  all  bis  vendees  therein. 
It  therefore  follows  that,  when  Gutzweller  se- 
cured Sulzman's  claims  and  rights  In  the  land, 
he  relieved  himself  from  the  necessity  of  con- 
veying such  interest  to  any  one,  and  became 
the  equitable  as  well  as  the  legal  owner  of 
tlie  undivided  one-half  interest  in  the  land  he 
had  contracted  to  convey  to  Sulzman  and 
Hall.  The  undivided  one-half  of  the  land  be- 
ing absolutely  vested  in  Gutzweiler,  freed 
from  the  claims  and  rights  of  any  one  undw 
the  contract  must  it  be  said  that  the  other 
Joint  tenant,  after  having  paid  the  full  pur- 
chase price  for  the  other  undivided  one-half 
of  the  land,  can  receive  no  relief  from  a  court 
of  equity?  Such  a  doctrine  cannot  be  upheld 
this  court  In  Justice  to  the  former  mem- 
bers of  this  court  who  passed  opui  this  case 
at  the  December,  1806,  term,  It  sboold  be 
said  that  the  Instrument  which  GatzweUer 
obtained  the  relinquishment  of  Sulzman  and 
his  rights  in  the  land  was  not  brought  prom- 
inently to  their  attention,  and  it  was  not  aa 
carefully  considered  Iv  them  as  U  shenld 
have  been. 
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It  Is  alleged  that  Hall  told  Sulzman  that  he 
would  take  all  the  land,  and  pay  all  the  pur- 
chase price,  and  that  thereby  Hall  bought 
Sulzman's  Interest  In  the  land  before  (Jutz- 
weller  did,  and  that  he  thereby  obtained  the 
right  to  pay  the  whole  price,  and  receive  the 
whole  of  the  land.  In  answer  to  this  claim 
we  reply  that  this  contract  was  for  an  inter- 
est in  or  concemtug  real  estate,  and  not  In 
writing  (Becker  t.  Mason,  30  Kan.  607,  2 
Pac.  850),  and  that  Gutzweller  was  not  a 
party  to  It  or  bound  by  it  to  convey  to  Hall 
alone.  It  Is  also  contended  that  Hall,  by  his 
laches,  has  forfeited  his  right  to  ask  for  a 
conveyance  of  the  land.  The  record  discloses 
that  Robert  Merton,  who  had  a  contract  from 
the  railroad  company  for  the  land,  entered 
Into  a  contract  with  Gutzweller,  by  which  he 
agreed  to  convey  the  land  to  him  upon  the 
payment  of  $460.71,  aa  follows:  One-tenth  on 
Felffuary  1,  1878,  and  one-tenth  on  the  Ist 
day  of  February  of  each  year  thereafter,  un- 
til the  whole  is  paid.  By  the  terms  of  this 
contract,  therefore,  Gutzweiler  was  not  enti- 
tled to  a  deed  from  Merton  until  February  1, 
1887,  although  he  agreed  to  convey  to  Hall 
and  Sulzman  on  October  2,  1883.  On  Feb- 
ruary 10,  1884,  Gutzweiler  defaulted  for  10 
days,  and  Merton  refused  to  accept  any  fur- 
ther payments  upon  the  contract.  On  May 
1,  1884,  Gutzweller  and  wife  assigned  their 
Interest  In  said  contract  to  Philip  Neuforth, 
one  of  the  plaintiffs  in  error,  and  he  tendered 
to  Merton  the  sums  due  each  year  until  said 
February  1,  1887,  and  afterwards  brought 
suit  against  Merton  for  specific  performance 
of  this  contract,  and  upon  Octolwr  7,  1887, 
procured  a  decree  of  the  district  court  of  Bar- 
ton county,  Kan.,  granting  to  him  the  land. 
The  case  was  taken  to  the  supreme  court, 
and  the  decree  was,  on  December  6,  1890, 
afOrmed.  It  will  be  seen,  therefore,  that  at 
no  time  prior  to  December  6,  1800,  could 
Gutzweller  or  Keuforth  have  given  Hall  a 
title  to  the  land.  Neither  could  Hall  have 
maintained  an  action  for  the  speclQc  per- 
formance of  the  contract  prior  to  that  time, 
for  the  courts  will  not  decree  the  specific 
performance  of  a  contract  which  It  Is  Impos- 
slUe  to  perform.  22  Am.  &  Eng.  'Eaic.  Law, 
1018.  It  wlU  therefore  be  seen  that  HaU  Is 
guilty  of  no  laches.  This  will  also  answer 
the  objection  that  the  cause  is  barred  by  the 
statute  of  limitations.  It  is  conceded  that 
Neuforth  purchased  the  interest  of  Gutzweiler 
with  fnl]  notice  of  all  the  transactions  in  con- 
nection with  It,  and  took  It  with  all  the  bene- 
fits and  burdens  which  would  attach  to  It  If 
Gutzweller  had  kept  it. 

It  Is  also  contended  that  Hall  Is  estopped 
from  setting  up  any  claim  to  the  land  for  the 
reason  that  Swler,  as  Gutzweller's  agent,  tes- 
tifies that  he  went  to  Hall  In  the  spring  of 
1884,  and  told  him  that  Gutzweller  wanted  to 
know  whether  he  was  going  to  make  the  pay- 
ment or  give  up  the  laud,  and  that  he  said 
he  was  going  to  give  up  the  land.  It  may 
again  be  said  that  this  contract  was  for  an 


Interest  In  or  concerning  real  estate,  and  not 
in  wi'ltlng.  30  Kan.  G97,  2  Pac.  850.  The 
Judgment  of  the  district  court  1b  adorned. 
All  the  judges  concurring. 


(eKan.App.  933> 

CHANUTE  NAT.  BANK  v.  CHOWELL  et  al. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.   Dec.  22,  1897.) 

Baxkb— CtosiBACT  viTH  FiRX  —  RirL'su  TO  Pat 
Checks. 

1.  Where  a  bank  agrees  with  the  members  of 
a  partnership  engaged  in  buying  and  shipping 
stock  that  it  will  pay  the  checks  given  by  any 
member  of  said  firm  for  stock  bought  by  them 
for  said  partnerahip,  and  receive  the  proceeds 
arising  from  the  sale  of  such  stock  to  reimburse 
them  therefor,  said  bank  cannot  refuse  to  pay 
such  checks,  and  i^tpIy  the  proceeds  arising  from 
the  sale  of  such  stock  to  ute  individual  debt  of 
one  member  of  said  partnership. 

2.  If  said  bank  refuses  to  pay  such  checks, 
the  check  holders  can  maintain  an  action  upon  the 
contract  made  iietween  the  bank  and  the  memliers 
of  the  partnership  tor  the  benefit  of  sudi  check 
holders,  and  can  compel  the  b&nk  to  apply  the 
funds  to  the  payment  of  their  checks. 

(gyllalnu  1)7  the  OonrL) 

Error  from  district  court,  Allen  county; 
L.  StlUwell,  Jndge. 

Action  by  B.  L  Crowell  against  the  Oba- 
nute  National  Bank  and  others  to  recover 
upon  certain  bank  checks.  From  a  judg- 
ment for  plaintiff,  the  bank  brings  error.  Af- 
firmed. 

This  Is  an  equitable  action,  and  was  com- 
menced in  the  district  court  of  Alien  coun- 
ty, Kan.,  by  Crowell,  as  plaintiff,  against 
the  Chanute  National  Bank,  E.  J.  Nooner, 
and  A.  P.  Gibson,  to  recover  a  judgment  up- 
on certain  bank  checlis  lield  by  said  Crowell, 
which  were  drawn  by  Nooner  upon  the  said 
bank.  Crowell  and  several  other  persons 
living  at  Humlwidt,  Kan.,  sold  stock  to  Noon- 
er (a  partner  of  Gibson  in  buying  stock),  and 
received  in  payment  the  individual  cheeks 
of  Nooner,  drawn  upon  the  plaintiff  In  er- 
ror. The  checks  were  cashed  at  the  Hum- 
boldt First  National  Bank,  and  forwarded 
to  the  Chanute  National  Bank  for  payment. 
Payment  was  refused,  and  the  checks  protested. 
The  check  holders  paid  the  Humboldt  Bank, 
and  the  other  check  holders  assigned  their 
checks  to  Crowell.  Nooner  &  Gibson,  dur- 
ing this  transaction,  were  partners  In  buy- 
ing and  shipping  stock,  but  kept  their  bank 
accounts  la  their  Individual  names;  and, 
when  either  of  them  bought  stoclL,  they  gave 
their  individual  checks  upon  the  Chanute 
National  Bank  in  payment  thereof.  They 
would  then  ship  the  stock  to  market,  and 
have  the  proceeds  arising  from  the  sale 
thereof  deposited  with  the  National  Bank 
of  Kansas  City,  Mo.,  to  the  credit  of  said 
Chanute  National  Bank,  which  was  then  no- 
tified of  the  deposit.  After  the  partnership 
between  Nooner  and  Gibson  was  formed,  it 
was  understood  between  them  and  the  Cha- 
nute National  Bank  that  said  bank  would 
pay  the  checks  drawn  by  either  member  of 
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said  Arm  In  tbeir  Bald  buBlness,  and  that  the 
proceeds  arising  from  the  sale  of  stock 
should  be  remitted  to  said  banlc,  to  reim- 
burse It  for  paying  auch  checks,  and  this  was 
repeatedly  done.  At  the  time  the  checks 
sued  on  were  presented  for  payment  and 
protested,  the  Chanute  Bank  was  owing  to 
the  partnership  of  Nooner  &  Gibson,  upin 
account  of  money  coming  to  them  from  the 
sale  of  the  stock  bought  at  Humboldt  by 
Nooner,  the  sum  of  1700.22,  and  said  bank 
knew  that  the  money  belonged  to  Nooner  & 
Gibson  as  proceeds  arising  from  their  part- 
nership business.  These  facts  were  found 
by  the  jury  upon  the  questions  submitted 
to  them.  The  Chanute  National  Bank  re- 
fused to  pay  these  checks,  and  applied  the 
money  to  the  payment  of  an  IndlTidual  in- 
debtedness  owing  to  It  by  Nooner,  which  had 
been  contracted  prior  to  the  partnership 
transactions  referred  to. 

J.  L.  I^lBon,  for  plafntlff  In  error.  (X  A. 
Ooz  and  B.  A.  Barber,  for  defendants  in  er- 
ror. 

DENNISON,  P.  J.  (after  stating  the  facts). 
The  plainticr  in  error  questions  the  right  of 
the  check  holders  to  maintain  the  action 
against  the  drawee  of  the  check,  and  cites 
paragraphs  4S4-1S8,  Oen.  St  1886,  which  pro- 
vides that  no  person  shall  be  charged  as  an 
acceptor  of  a  bill  of  exchange  tmless  his 
acceptance  be  In  writing,  etc.  It  seems  to 
OS  clear  that  the  bank  cannot  be  charged 
as  an  acceptor.  On  the  contrary,  It  refused 
to  acc^t  fbA  checks,  and  protested  them. 
If  the  bank  la  held  liable.  It  must  be  for 
the  reason  that  It  Is  in  possession  of  a  fund 
which.  In  equity  and  good  conscience,  It 
onght  to  apply  to  the  payment  of  the  checks, 
and  because  It  liad  agreed  with  Nooner  As 
Gibson  that  It  would  pay  the  checks  either 
of  them  gare  for  partnership  stock.  The 
bank  bad  agreed  with  Nooner  &  Olbson 
^at  it  would  pay  the  checks  drawn  by  either 
member  of  the  firm  in  their  business,  and 
would  be  reimbursed  by  the  remittance  of 
the  proceeds  of  the  sale  of  stock.  It  had 
recelTed  the  proceeds  of  the  sale  of  the  stock 
for  which  the  checks  were  given,  and  knew 
that  it  belonged  to  the  partnership  of  Nooner 
A  Gibson. 

It  is  contended  by  the  defendants  in  error 
that  the  check  holders  may  maintain  an  ac- 
tion against  ^e  bank  because  the  bank 
promised  Noon«  ft  Gibson  tliat  it  would  pay 
said  checks  fr^m  the  remittances.  We  are 
«ited  to  the  case  of  Anthony  t.  Herman,  14 
Kan.  494,  and  many  other  decisions  of  our 
supreme  court  which  hold  that  "tL  person 
may  maintain  an  action  upon  a  contract 
made  by  another  for  his  benefit,  although 
be  was  not  a  party  to  the  contract"  We 
think  this  transaction  fairly  comes  within 
the  role.  The  Chanute  National  Bank  con- 
tracted to  pay  the  checlca  which  eKtux  Noon- 
•r  w  Gibson  gave  toe  the  purchase  of  stock 


In  their  partnership  business.  The  remit- 
tances from  the  sales  of  the  stock  were  the 
consideration  received  for  the  promlsea 
The  contract  was  made  for  the  benefit  of 
any  one  who  sold  either  Nooner  or  Gibson 
stock  in  their  partnership  business,  and 
thereby  became  the  holder  of  a  check  upon 
said  bank  signed  by  either  of  them.  Be- 
sides this,  the  bank  had  the  funds,  which  It 
knew  were  funds  of  the  partnership;  and. 
In  equity  and  good  conscience,  It  ought  to 
have  paid  the  checks  given  for  the  partner- 
ship stock  which  was  sold  to  procure  the  re- 
mittance then  In  their  hands.  The  check 
holders  can  maintain  this  action.  We  base 
our  decision  upon  the  grounds  Just  stated. 
We  do  not  decide  whether  a  check  holder 
can  maintain  an  action  against  the  drawee 
of  an  unaccepted  check.  The  United  States 
courts  and  the  supreme  courts  of  many  of 
the  states  have  decided  that  he  cannot  main- 
tain such  an  action.  On  the  other  hand, 
many  of  the  best  text  writers  and  the  su- 
preme courts  of  many  of  the  states  hold 
that  such  an  action  can  be  maintained.  So 
far  as  we  are  able  to  ascertain,  our  supreme 
court  has  not  passed  upon  this  question. 
Where  there  are  so  many  acceptable  author^ 
ities  upon  each  side  of  a  question  of  so  much 
Importance  as  this  one,  we  think  it  better 
that  the  supreme  court  diould  first  indicate 
which  line  of  authorities  it  will  adopt,  es- 
pecially as  it  is  unnecessary  for  ns  to  pass 
upon  the  question  in  reviewing  the  errors 
assigned  in  this  case. 

The  plaintifC  in  error  questions  the  suffl- 
dency  of  the  asidgnment  to  Crow^  by  the 
other  cheek  headers.  We  not  only  think  the 
assignment  Is  sufficient,  but  we  think  the 
best  Interests  of  the  plaintlfF  In  error  were 
served  by  having  the  matter  litigated  in  one 
suit  The  Judgment  of  the  district  court 
is  affirmed.   All  the  Judges  concurring. 


(B  Kaa.  App.  SSI) 
KANSAS  &  0.  P.  RT.  CO.  v.  CCRRT. 

(Court  of  Appeals  of  Kansas,  Southern  Depart* 
ment,  £.  D.  Dec.  22,  1887.) 

DivisiBLB  CoHTKAor— MsASuns  or  Dihaobs. 

A  coDtraet  to  issue,  or  procure  the  Issuance 
of,  an  annual  pass,  to  be  renewed  from  year  to 
year  daring  the  pleasare  of  the  promisee,  is  a 
divisible  contract,  and  the  measure  of  damages 
for  the  breach  thereof  is  the  value  of  the  trans- 

EDrtatioD  to  such  promisee  during  the  yeara  the 
reach  has  occurred,  and  an  action  may  be  main* 
taincd  by  ttie  promisee  for  only  such  breaches  as 
have  occurred  at  the  time  of  the  commencement 
of  the  action. 

(Syllabus  by  the  Courts 

Error  from  district  court,  E^mklin  counirt 
A.  W.  Benson,  Judge. 

Action  by  B^amln  Ourry  against  the  Kaik- 
sas  ft  CMorado  Padflc  Railway  Company. 
From  a  Judgment  for  plalntlll^  d^Oidattt 
brings  error.  Berersed. 
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Waggener,  Horton  ft  Orr,  for  plaintiff  in 
error.  Dtford  &  Deford,  for  defendant  In 
ertor. 

DENNISON.P.J,  This  action  was  commaic- 
ed  In  the  dlvtrlet  conrt  of  Franklin  county, 
Kan.,  br  Benjamin  Curry,  as  plaintiff,  against 
the  Kansas  &  Colorado  Pactflc  Bailway  Com- 
paziy>  as  defendant,  to  recover  the  damages 
alleged  to  have  been  sustained  by  said  Curry 
on  account  of  the  breatdi  of  a  contract  made 
hy  said  rallw^  company  to  furnish  him  with 
an  annnal  pass  oyer  the  Missouri  Pacific  Rail- 
way system,  to  be  renewed  from  year  to  year 
during  the  pleasure  of  said  Curry.  During 
the  trial  of  the  case  the  court  permitted  the 
Introduction  of  the  Carlisle  Table  of  Ex- 
pectancy of  Life,  as  found  In  Brand's  Bncy- 
clopedia  of  Science,  Uterature,  and  Art,  and 
other  testimony,  showing  the  age  of  Curry. 
The  court  also  instructed  the  Jury  that  "the 
measure  of  damages  in  this  case  Is  the  value 
of  a  pass  for  the  plaintiff  over  the  entire 
Miasoorl  Pacific  system  of  railroads  in  the 
United  States  from  the  let  day  of  January, 
1888,  during  the  probable  time  of  his  life  In 
which  he  would  desire  It,  and  until  he  should 
cry,  'Enough!'  "  Hie  court  erred  both  In  per- 
mitting the  introduction  of  evidence  and  In 
Its  Instructions,  because  of  this  theory  of  the 
measure  of  damages.  A  contract  to  Issue  or 
procure  the  issuance  of  an  annual  pass,  to  be 
renewed  from  year  to  year  during  the  pleas- 
ure of  the  promisee,  Is  a  divisible  contract, 
and  the  measure  of  damages  for  the  breach 
thereof  is  the  value  of  the  transportation  to 
such  promisee  during  the  years  the  breach 
has  occurred,  and  an  action  may  be  maintain- 
ed by  the  promisee  for  only  such  breaches  as 
have  occurred  at  the  time  of  the  commence- 
ment of  the  action.  This  doctrine  Is  laid 
down  by  our  supreme  court  In  Curry  v.  Rail- 
way Co.,  48  Pac.  579.  Counsel  for  the  de- 
fendant in  error  contend  that  the  statements 
of  the  supreme  court  upon  this  point  in  the 
above  case  are  obiter  dictum.  From  a  care- 
ful reading  of  the  opinion,  we  think  other- 
wise. In  either  event,  it  is  a  correct  inter- 
pretation of  the  law.  A  more  complete  state- 
ment of  the  facts  In  these  cases  Is  contained 
In  the  opinion  of  the  supreme  court  in  Curry 
Bailway  Co.,  supra,  which  is  an  action  up- 
on the  same  contract  sued  on  in  this  case, 
and  most  of  the  questions  argued  in  this  case 
ore  deckled  there.  The  others  can  be  cor- 
rected by  a  new  trial,  which  must  be  ordered. 
The  Judgmoit  of  the  district  court  Is  revers- 
ed, and  the  cause  remanded  for  a  new  trial. 
AU  the  Judges  concurring. 


BAND  et  al.  V.  HUFF  et  al. 
^urt  of  Appeals  of  Kanaaa,  Southern  Depart- 
ment, EL  D.   Dec.  22,  1897.) 

APFCAL — BSTIBW — SurFICIBNCT  or  EVIDBHCB. 

There  is  some  evidence  tending  to  prove  all 
tiie  facts  necessary  to  ioatain  the  findings  and 
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judgment  of  tiie  district  eotirt  In  tUs  case,  and 
we  cannot  weigh  tibe  evidence  to  determhw 
whetber  the  preponderance  ot  the  evidence  is  wiUi 
the  idalntiff  In  error. 

(Syllabus  hj  the  Court.) 

Error  from  district  court,  Miami  county; 
John  T.  Burris,  Judge. 

Action  by  Samuel  Huff  and  others  against 
William  H.  Band  and  others,  adminlstra* 
tors,  to  quiet  title.  From  a  Judgment  for 
plaintiffs,  defendants  bring  error.  Affirmed. 

John  0.  Kierldan,  for  plaintiffs  in  error. 
W.  T.  Johnston  and  Oarroll  St  Shddon,  for 
defendants  in  error. 

DBNNISON,  P.  J.  This  action  was  com- 
menced In  the  district  court  of  Miami  coun- 
ty, Kan.,  by  Samuel  Huff,  aa  plaintiff, 
against  William  H.  Rand,  Catherine  Rand, 
and  C.  W.  Chandler  and  T.  M.  Carroll,  ad- 
ministrators of  the  estate  of  J.  F.  Chandler, 
deceased,  as  defendants  to  quiet  the  title  in 
said  Huff  to  a  certain  tract  of  land,  and,  in 
the  event  the  Bands  should  be  decreed  to 
have  any  Interest  in  the  lands.  Huff  asks  for 
a  Judgment  against  the  administrators  of  J. 
F.  Chandler,  deceased,  who  conveyed  said 
land  to  Huff  by  warranty  deed.  Afterwards 
an  amended  petition  was  filed,  asking  for  a 
partition  of  the  lands,  and  Judgment  against 
the  administrators  of  J.  P.  Chandler,  de- 
ceased. Patrick  Kelly  and  John  Ahem  aft- 
erwards became  defendants  by  consent. 
The  administrators  of  J.  F.  Chandler  deny 
that  the  other  defendants  have  any  interest 
In  the  land,  and  ask  that  the  title  be  decreeZL 
to  be  in  Huff,  freed  from  all  other  claims. 
The  evidence  upon  the  trial  established  the 
fact  that  the  land  in  controversy  was  enter- 
ed by  John  Poland,  who  conveyed  it  to  his 
brother,  WlUlam  Poland.  William  Poland 
died  Intestate,  in  1865,  seised  of  the  land. 
He  left  as  his  only  heirs  Patrick  Poland  and 
the  heirs  of  John  Poland,  they  being  his  two 
brothers,  and  Mary  Ann  McGowan,  and  the 
heirs  of  Margaret  McGrath  Kelly,  his  two 
sisters.  Patrick  Poland  purchased  the  in- 
terest of  all  the  heirs  except  some  of  the 
heirs  of  the  sister  Margaret  It  is  claimed 
that  the  slater  Margaret  Poland  was  mar- 
ried to  McGrath,  by  whom  she  had  three 
children,  to  wit,  John,  James,  and  Mary. 
Some  time  after  the  death  of  McGrath,  Mar- 
garet married  the  defendant  below,  by  whom 
she  had  one  daughter,  Catherine,  now  the 
defendant  below  Catherine  Band.  Uary 
McGrath  married  the  defendant  below,  John 
Ahern.  She  died,  and  left,  besides  her  hus- 
band, one  daughter,  who  died  without  Issue. 
Patrick  Poland  purchased  the  intowst  of 
John  and  James  McOrath,  bat  did  not  pnr* 
chase  the  Interest  of  Catherine  Band,  Pat- 
rick Kelly,  or  John  Ahern.  Patrick  Kellr 
testified  that  be  had  conveyed  hla  interest 
In  the  land  to  his  daughter  Cattaerlne  Hand. 
Patrick  Poland  gave  mortgages  upon  tb* 


Digitized  by  Google 


578 


61  PACIFIC 


KEPOItTBB. 


<KaiL 


whole  tract  of  land  to  James  MoOrath  and 
to  John  McGratb  and  to  Mary  Ann  M.cGoW- 
an.  During  the  years  1872,  1873,  1874,  and 
1875  the  taxes  upon  the  land  were  unpaid, 
and  the  land  was  sold  to  one  Fuller,  who 
procured  a  tax  deed  to  the  land.  Patrick 
Poland  brought  suit  to  set  aside  the  tax 
deed,  and  have  the  title  to  the  land  quieted 
In  him.  The  tax  deed  was  declared  inralld, 
and  set  aside,  but  Fuller  obtained  a  Hen  up- 
on the  land  for  the  amount  of  the  taxes. 
Suit  was  brought  to  foreclose  the  mortgages, 
and  a  Judgment  was  rendered  decreeing  that 
Puller  had  a  first  Uen  for  the  amount  of  the 
taxes,  etc.,  paid  by  him.  The  land  was  sold 
by  the  sherlft  under  the  order  of  sale,  and 
was  purchased  by  J.  F.  Chandler.  Froih 
the  time  of  purchasing  the  shares  of  the  Mc- 
Graths  and  the  heirs  of  his  brother,  John  Po- 
land, and  of  his  sister,  Mary  Ann  McGowan- 
Patrick  Poland  was  In  the  exclusive  posses- 
sion of  the  land,  exercising  the  rights  of 
sole  owner  thereof.  He  mortgaged  the  en- 
tire tract  of  land  to  the  McGraths  and  Mrs. 
McGowan.  He  paid  the  taxes  upon  the  en- 
tire tract,  except  the  four  years  named. 
He  made  Improvements  upon  the  land,  and 
collected  and  retained  the  entire  amount  of 
the  rents  and  profits,  to  the  exclusion  of  all 
others.  Not  only  this,  he  frequently  said 
he  was  the  owner  of  the  entire  tract,  and 
bad  bought  out  all  the  heirs.  The  pur- 
chases of  the  Interests  from  the  heirs  were 
made  by  Patrick  Poland  In  1871,  1872,  and 
1873.  The  petition  In  this  cose  was  filed  Au- 
gust, ISQO.  The  court  found  that  "the  plain- 
tiff and  his  grantors  have  been  In  the  con- 
tinuous, actual,  adverse,  visible,  notorious, 
and  exclusive  possession  of  said  land,  and 
every  part  thereof,  for  more  than  fifteen 
years  previous  and  prior  to  the  commence- 
ment of  this  action,  under  a  claim  of  exclu- 
sive right  and  title  to  said  land,  and  every 
part  thereof."  There  Is  some  evidence,  at 
least.  If  not  a  preponderance  of  the  evidence, 
to  sustain  the  finding  of  the  court.  There  Is 
no  evidence  as  to  whether  Patrick  Poland, 
or  those  claiming  under  him,  knew  of  the  ex- 
istence of  any  of  the  adverse  claimants. 
There  Is  some  evidence  tending  to  show  that 
the  possession  of  Patrick  Poland,  Chandler, 
and  Huff  was  so  hostile,  exclusive,  notorious, 
open,  and  under  claim  of  title  as  to  raise  the 
presumption  that  these  plaintiffs  In  error  must 
have  had  knowledge  of  such  adverse  posses- 
sion. The  Judgment  of  the  district  court  must 
be  affirmed.    All  the  Judges  concurring. 

(0  KaiLApp.  645) 

ELWELL  et  al.  v.  REYNOLDS. 
(Court  of  Appeals  of  Kanaas,  Southern  Depart- 
ment, K.  D.   Dec.  22.  1897.) 

AftRSST — Void  Warrant — Paub  Imfkisohmbnt — 
LiABir.iTi  OF  Sbshiff. 
1.  A  warrant  void  upon  Its  face  confers  do  au- 
tliurity  upon  M'hich  an  officer  is  justified  in  mak- 
ing an  arrest. 


2.  An  officer  cannot  apprehend  a  person  under 
a  void  warrant  which  is  read  to  the  prisoner  as 
the  authority  under  which  the  arrest  la  made,  and 
then,  in  an  action  for  false  imprisonment,  be 
heard  to  say  that  he  made  the  arrest  upon  the 
Information  and  belief  that  a  felony  tad  been 
committed,  and  tliat  the  person  arrested  is  guilty 
of  its  commission, 

3.  A  sbf  rlfC  is  liable  for  the  acts  of  his  deputy, 
and  if  such  deputy  aHsists  in  the  arrest  of  a  per- 
Boa  ander  a  void  warrant,  and  confines  such 
person  In  the  county  jail,  the  sheriff  is  liaUe  in 
an  action  for  false  Imprisonment 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Franklin  county; 
A.  W.  Benson,  Judge. 

Action  by  B.  F.  Reynolds  against  J.  A. 
Elwell  and  another.  From  a  judgment  for 
plaintiff,  defendants  bring  error.  Afflrmefl. 

C.  A.  Smart  and  W.  S.  Jenks,  for  pialnliffs 
in  error.  H.  P.  Welsh,  for  defendant  in  er- 
ror. 

DENNISON,  P.  J.  This  action  was  com- 
menced by  B.  P.  Reynolds  In  the  district 
court  of  Franklin  county,  Kan.,  to  recover 
damages  against  J.  A.  Elwell  and  J.  R.  South, 
for  false  imprisonment.  The  defendant 
South,  In  his  answer,  alleges  that  he  made 
the  arrest  of  Reynolds  under  a  warrant,  of 
which  the  following  Is  a  copy:  "State  War- 
rant. State  of  Kansas,  Coffey  County— ss.: 
The  State  of  Kansas  to  the  Sheriff  or  Any 
Constable  of  Coffey  County:  Whereas,  com- 
plaint In  writing,  under  oath,  and  duly  sub- 
scribed by  the  complainant,  has  been  made 
to  me,  and  It  appearing  that  there  are  rea 
sonable  grounds  for  believing  that  on  or 
about  the  23d  day  of  September,  A.  D.  1802. 
In  the  county  of  Coffey  and  state  of  Kansas, 
one  person,  whose  name  is  to  the  complain- 
ant unknown,  one  order  for  J4.00,  drawn 
upon  the  Coffey  County  Pair  Association,  by 
one  J,  E.  Woodford,  secretary,  and  Orson 
Kent,  president,  and  payable  to  one  II.  B. 
Jones,  and  dated  at  Burlington,  Kansas,  the 
10th  day  of  September,  1892,  and  Indorsed 
by  said  R.  E.  Jones  on  the  back,  and  by  said 
R.  E.  Jones  sold  and  delivered  to  the  said 
Rosa  J.  Crum,  said  order  being  of  the  value 
of  four  dollars  of  the  goods  and  chattels  of 
the  said  Rosa  J,  Crum  In  the  dwelling  house 
of  the  said  Rosa  J.  Crum  there  situate,  In  the 
ixesesslon  of  tbe  said  Rosa  J.  Crum  then 
and  there  being,  did  then  and  there,  in  said 
dwelling  house,  feloniously  steal,  take,  and 
carry  away,  contrary  to  tbe  form  of  the  stat- 
ute in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state 
of  Kansas:  You  are  therefore  commanded 
forthwith  to  arrest  said  person  whose  name 
is  to  this  defendant  unknown,  and  bring  him 
before  me.  at  my  office.  In  the  city  of  Bur- 
lington, In  said  county,  to  be  dealt  w^ith  ac- 
cording to  law,  and  then  and  there  return 
this  writ.  In  witness  whereof,  I  have  here- 
unto set  my  hand,  this  29th  day  of  Septem- 
ber, A.  D.  1892,  at  my  office,  In  said  city  ot 
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Bnrlln^oD,  In  said  eonn^.  H.  B.  Ch^ey, 
Justice  of  the  Peace."  Tbe  d^endant  EI- 
well,  in  blB  answer,  denies  all  the  allegadona 
8f  the  petition;  allies  that  he  has  read  the 
answer  of  his  co-defendant,  South,  and  be- 
lieves the  same  to  be  true;  that  each  step 
In  the  proceedings  leading  to  the  arrest  of 
the  plaintiff,  as  alleged  In  the  answer  of  bis 
co-defendant,  was  adrlsed  by  the  county  at- 
torney of  ColTey  county,  Kansas.  The  de- 
fendant Eilwell  afterwards  filed  an  amended 
answer.  In  which  he  alleges  that  at  the  time 
he  arrested  the  said  plaintiff,  he  was  in- 
formed and  believed  that  said  Reynolds  was 
guilty  of  the  offense  charged  in  the  com^ 
plaint,  upon  which  the  warrant  was  issued, 
aud  that  be  Is  Informed  and  believes  that 
said  plaintiff  is  guilty  as  charged  as  afore- 
said. The  defendant  South  also  filed  an 
amendod  answer,  In  which  he  also  alleges 
tbe  advice  of  the  county  attorney,  and  bis 
Inforinatlon  and  belief  that  Reynolds  was 
guilty  of  the  crime  charged  In  the  Infcurma- 
tlon  aforesaid.  After  the  plaintiff  below  had 
Introduced  his  evidence,  the  defendants  of- 
fered to  prove  that  tbe  drawing  of  the  com- 
plaint and  issuance  of  the  warrant  were  un- 
der the  advice  and  direction  of  the  county 
attorney  of  Coffey  county,  and  that,  at  the 
time  South  made  tbe  arrest,  be  had  reason- 
able grounds  for  believing  that  the  plaintiff 
Reynolds  was  the  party  who  had  stolen  tbe 
check  in  question,  that  the  crime  had  been 
committed,  and  that  Reynolds  was  the  per- 
son who  had  c<»nmitted  such  crime.  The 
court  refused  to  permit  the  introdoctlon  of 
Buch  evidence.  Tbe  defendants  below  offered 
no  other  evidence,  aud  tbe  court  instructed 
the  jury.  Verdict  and  Jndgment  of  $100  and 
costs  against  the  defendants,  who  bring  tbe 
case  here  for  review. 

The  counsel  for  plaintiffs  in  error  now 
claim  that  their  liability  Is  governed  by  the 
rule  applicable  to  an  officer  who  arrests  with- 
out a  warrant.  They  argue  that,  the  war- 
rant upon  which  the  arrest  was  made  being 
To(d,  they  had  bo  warrant,  and  the  arrest 
was  therefore  made  by  them  without  a  war- 
rant. The  real  question  Is,  did  the  officers 
have  authority  to  apprehend  Reynolds?  If 
they  did,  the  apprehension  constituted  an  ar- 
rest of  Reynolds,  and  they  are  not  liable  to 
blm  for  damages.  If  they  did  not  have  au- 
thority, the  apprehension  constituted  false 
ImpristHiment,  and  th^  would  be  liable  to 
Reynolds  for  damages.  It  la  admitted  thai 
the  warrant  under  which  the  apprehension 
was  made  Is  void  upon  its  face.  It  therefore 
conferred  no  authority  upon  the  defendants 
In  error  by  which  tbey  can  justify  their  act 

The  only  remaining  claim  of  authority  Is 
that  the  defendants  in  error  were  justified  in 
apprehending  Reynolds  upon  the  information 
and  belief  that  a  felony  bad  been  commit- 
ted, and  that  Reynolds  la  tbe  person  wbo 
committed  It.  We  cannot  assent  to  the  doc* 
trine  that  an  t^cer  can  apprehend  a  person 


naAa  a  T<^d  warrant  which  Is  read  to  the 
prisoner  as  the  authority  under  which  the  ar- 
rest is  made,  and  then,  in  an  action  for  false 
in^rlBonment,  be  heard  to  say  that  he  made 
the  arrest  upon  the  information  and  belief 
tbat  a  felony  had  been  committed,  and  that 
the  person  arrested  la  guilty  of  Its  commis- 
sion. If  this  can  be  done,  no  officer  could  be 
made  liaUe  for  false  imprisonment.  We  are 
aware  that  at  common  law  an  officer  may 
lawfully  arrest  In  some  cases  without  a 
warrant  We  do  not  hold  that  it  cannot  be 
done  under  certain  circumstances  in  Kansas. 

It  Is  contended  tbat  J.  A.  Blwell  Is  not  lia- 
ble in  any  event  J.  A.  Elwell  was  deputy 
sheriff  and  jailer,  and  he  read  tbe  warrant 
to  Reynolds,  and  confined  him  In  tbe  jail  of 
Franklin  county.  The  sheriff  Is  liable  for 
the  acts  of  his  deputy. 

Tbe  contention  that  the  officers  were  justl< 
fled  because  the  county  attorney  of  Coffey 
county  counseled  the  proceedings  Is  not  ar- 
gued, and  Is  therefore  waived.  However,  It 
would  be  no  justification  for  an  arrest  under 
a  void  warrant.  The  judgment  of  the  dis- 
trict court  la  affirmed.  All  the  judges  con- 
earring. 


(SKatLAppSQS) 
LOWB  T.  BOARD  OF  COM'RS  OF  BODB- 
BON  COUNTS. 

(Court  of  Appeals  of  Kansas,  Southern  Depart 
ment  E.  D.  Dec.  22,  1897.) 

CoTiBTrruTioxAb  Law  —  Titlb  of  Act  —  Spsciu 

Law— Salahies  op  County  Officers— Repeal. 

1.  Chapter  126,  Lawa  1805,  is  not  in  conflict 
with  sections  IC  and  17  ot  article  2  of  the  consti- 
tution r>f  the  state  of  Kaiieaa. 

2.  The  act  contaioed  in  cbapttsr  12G,  supra, 
contains  but  one  subject  which  is  clearly  ex- 
pressed in  its  title. 

3.  Snid  act  contains  the  new  law  as  amended, 
and  all  other  acts  relating  to  the  subject  are  re- 
pealed by  said  section  16  without  legislative  dec 
laratioD  to  tbat  effect. 

<Syllabui  by  the  Court) 

Error  from  district  court  Bonrbon  coun^. 

Action  by  Eldon  Lowe  against  the  board  of 
county  commissioners  of  Bourbon  county. 
Judgment  for  defendant  Plaintiff  brings  er- 
ror. Affirmed. 

W.  B.  BlddlCi  H.  A.  Pritchard,  and  O.  BL 
C017,  for  plaintiff  In  error.  Dlllard  &■  Pad- 
gett for  defendant  In  error. 

DENNISON,  P.  J.  This  action  was  com- 
menced in  tbe  district  court  of  Bourbon  coua 
ty,  Kan.,  by  Eldon  Lowe,  as  plaintiff,  agahist 
the  board  of  county  commissioners  of  Bour< 
bon  county,  Kan.,  aa  defendants,  to  recover 
a  balance  of  salary  alleged  to  be  due  blm  as 
county  treasurer.  A  demurrer  was  sustained 
to  tbe  petition  of  the  plaintiff,  and  he  brings 
tbe  case  to  this  court  for  review. 

The  only  question  In  this  cose  la  the  valldi 
t7  of  chapter  126^  Laws  188S.   Counsel  tot 
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plaintiff  in  error  contends  tbat  the  act  Is  In 
conflict  with  tbe  proTlalons  of  sections  is 
and  17  of  artit^e  2  of  the  constitution  of  the 
state  of  Kansas.  Said  sections  read  as  fol- 
lows: 

"Sec.  16.  No  blU  shall  contain  more  than 
one  subject,  wl^lch  shall  be  clearly  erpressed 
In  its  title,  and  no  law  shall  be  revived  or 
amended  unless  the  new  act  contains  the  en- 
tire act  revived,  or  the  section  or  sections 
amended,  and  the  section  or  sectlfHU  so 
amended  shall  be  repealed." 

"Sec.  17.  All  laws  of  a  general  nature  shall 
be  of  uniform  operation  throu^rhout  the  state, 
and  in  all  cases  where  a  general  law  can  be 
made  ajipUcable,  no  special  law  shall  be  en- 
acted." 

It  Is  contended  by  the  plaintiff  in  error  that 
chapter  126,  supra,  is  unconstitutional,  be- 
cause—First, it  contains  more  than  one  sub- 
ject; second,  it  seeks  to  amend  isrlor  laws 
without  containing  the  section  or  sections 
amended,  and  without  repealing  the  section 
or  sectionB  so  amended;  third,  because  a 
general  law  could  have  been  made  applicable. 

The  title  to  the  act  reads  as  follows:  "An 
act  fixing  the  fees  and  salaries  of  county 
treasurer,  county  clerk,  county  attorney,  {hto- 
bate  Judge,  sheriff,  register  of  deeds  and 
clerk  of  district  court  of  Bourbon  county, 
Kansas;  prescribing  a  i>enalty  for  violations 
of  the  provisions  thereof,  and  repealing  alt 
acts  and  parts  of  acts  in  conflict  therewith." 
Nothing  is  contained  In  the  act  except  what 
Is  expressed  In  this  title.  There  Is  but  one 
subject  contained  In  this  title,  and  that  sub- 
ject is  fees  and  salaries.  This  subject  is  re- 
stricted to  the  fees  and  salaries  of  certain 
officers  In  a  certain  county.  It  fixes  sala- 
ries, and  provides  for  the  collection  and  dis- 
tribution of  fees,  and  provides  a  penalty  for 
its  violation.  It  repeals  all  acts  and  parts 
of  acts  In  conflict  therewith,  and  fixes  the 
time  when  It  shall  take  effect  Chapter  126, 
supra,  if  otherwise  valid,  repeals  by  Implica- 
tion the  general  law  so  far  as  Bourbon  coun- 
ty Is  concerned.  Board  v.  Shoemaker,  27 
Kan.  77,  and  authorities  therein  cited.  If  it 
is  contended  that  It  attempts  to  amend  chap- 
ter 82,  Laws  1893,  relating  to  fees  and  sala- 
ries of  certain  officers  in  Bourbon  county, 
Kan.,  the  answer  must  be  that  the  act  of 
1895  contains  the  entire  law  as  amended. 
This  being  the  case,  section  16,  supra,  repeals 
the  law  of  1893,  even  though  It  be  valid,  and 
without  any  l^slative  declaration  to  that 


effect.  Commissioners  r.  Hudson,  20  Kan. 
71;  Case  t.  Bartholow.  21  Kan.  801.  "But 
wha%  the  legislatore  has  under  consideration 
not  merely  minor  particulars,  but  the  whole 
subject-matter  of  the  law,  it  may  wholly  an- 
nul all  former  legislation  on  the  subject,  and 
pass  an  act  coverlnc  the  entire  field,  without 
specifically  ■mmtng  or  attempting  to  amend 
particular  provisions  in  former  statutes.  The 
new  act  then  becomes  a  substitute  tor  all 
former  legislation  on  the  subject,  and  may 
repeal,  either  in  ex^eaa  terms  or  by  neces- 
sary implication,  all  former  sections  of  the 
law  inconsistent  with  the  new  enactment" 
Aikman  v.  Edwards,  Kan.  764,  42  Pac. 
366.  There  Is  no  force  in  the  contentitm  that 
this  act  Is  in  conflict  with  section  17,  art  2, 
of  the  constitution  of  Kansas.  Our  supreme 
court  has  repeatedly  decided  this  question. 
See  Board  v.  Shoemaker,  supra.  In  fact,  all 
the  questions  presents  in  this  case  have  been 
decided  by  the  supreme  court  contrary  to  the 
contention  of  the  plaintiff  in  oror.  The 
Judgment  of  the  district  conrt  la  affirmed.  AH 
the  Judges  concnrrlng. 


BURLINGTON  NAT.  BANK  T.  SCOTT. 

(Court  of  Appeals  of  Kansas,  Southern  Deiwrt> 
ment,  fi.  D.  Dec.  22,  1897.) 

APPBAL— Rl  VI BW, 

The  record  examhied.   No  error  appurinft 
the  judgment  is  afflrmed. 
(Syllabas  by  the  Coort) 

Error  from  district  conrt,  Coffey  eonnly;  W. 
A.  Randolph,  Judge. 

Replevin  by  the  Burlington  National  Bank 
against  L.  H.  Scott  Judgment  was  rendered 
in  favor  of  defendant  Plaintiff  bringi  ertor. 
Affirmed. 

J.  L  Wolf^  for  lOalntlff  In  omr.  Q.  BL 
Manchester,  for  defendant  in  errot, 

FBR  CURIAM.  This  was  an  action  in  re- 
plevin, brought  by  the  idaintlff  In  error  to  re- 
cover  possession  of  a  car  load  of  oats,  ot  the 
value  of  fl&6.66.  The  case  was  tried  in  the 
district  court  of  C!offey  county,  to  a  ]nr7t 
resulted  In  a  Judgment  for  d^endant  Tke 
plaintiff  brings  the  case  here  tot  review.  We 
have  examined  the  record.  No  error  ai^pear- 
Ing  requiring  a  reversal  or  modification  of  the 
Judgment,  it  Is  therefore  afflrmed. 
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DEBTS  T.  SMITH. 

(Ooart  of  Appeals  of  Kansai,  Southern  Depart- 
ment, E.  D.   Dec  22,  1807.) 

RBAI.  PASTT  IK  iKTHtlBT—  RlVIBW  OK  AFFBAU 

1.  A.  D.  Smith  died.  His  widow,  Martha  L. 
Smith,  contlnaed  lo  aign  her  name  as  "A.  D. 
Smith  in  most  all  baBiaeaa  tranBsctiona."  She 
commenced  tills  suit  in  the  name  of  A.  D.  Smith, 
and  was  known  "bj  this  name  aa  well  as  by  that  of 
Martha  L.  Smith.  Held,  "that  she  is  the  real  par- 
^  in  interest;  that  tlie  record  aofflcieatly  identi- 
fies Bu<di  partr,  BO  far  as  her  name  is  concerned, 
as  to  diacioae  a  complete  bar  to  a  similar  action 
between  the  same  parties."  Qark  t.  Olark,  10 
Kan.  S23. 

2.  "A  general  inrj  finding,  based  on  dispafed 
facta  and  conflicting  testlmonr.  and  being  ap- 
prored  by  the  district  court,  will  not  be  diBturn- 
M."  Peacock  t.  Boyle,  21  Pac.  SSftt  ^  Kan. 
492. 

(Syllabns  by  the  Court) 

Error  from  district  court,  Orawford  coun- 
ty; J.  S.  West,  Judge. 

Iteidevin  by  A.  D.  Smith  against  J.  T. 
Deets.  Judgment  tor  jAalntUl^  and  d^end- 
ant  brlngi  emur.  Affirmed. 

J.  M.  Wayde  and  W.  B.  Brajmum,  tm  plain- 
tiff In  error.  Morrto  OUggltt,  tor  dttCendant 
In  error. 

SGHOONOVEB,  J.  Long  Bros,  obtained  a 
judgment  in  the  district  court  of  Crawford 
county  against  A.  Coles  and  Lacy  L.  Coles, 
husband  and  wife.  Execution  waa  Issued, 
and  the  stock  of  goods  in  controTeray  lev- 
led  upon  as  tbe  im^erty  ef  H  L.  Ot^es  1^ 
the  plalntUt  In  error,  who  waa  at  the  time 
sherUC  of  Crawford  county.  On  the  37th 
day  of  June,  1882,  this  actkm  In  replerln  was 
tmmght  in  the  district  court  of  Orawford 
county  by  A.  D.  Smith  for  the  possession  of 
goods  In  controTei^r.  ihe  case  was  tried  to 
a  Jury,  and  a  general  verdict  returned  In  fa- 
vor of  the  plaintiff  below.  The  defendant 
brings  tbe  case  here  for  review,  and  for  his 
flrst  assignment  of  error  says  "that  tbe  trial 
rourt  erred  in  overruling  the  demumr  to  tiie 
evidence  of  the  plaintiff  below." 

The  basis  of  the  Direction  is  that  tbe  action 
was  commenced  In  the  name  of  A.  D.  Smith 
Instead  of  Martha  L.  Smith.  The  evidence 
disclosed  the  fact  to  be  that.  A.  D.  ^Ith,  hus- 
band of  the  plaintiff,  was  dead.  Upon  this 
point  Mrs.  Smith  testified:  "My  name  Is 
Mn.  A.  D.  Smith.   My  own  Inltlala  ar«  SC. 


L.,  but  my  husband's  were  A.  D.,  and  I  al- 
ways used  that  I  am  the  plaintiff."  Again: 
"I  said  my  name  waa  M.  L.  Smltb,  or  Martha 
L.  Smith.  My  husband's  Initials  were  A.  D. 
Smith,  and  the  business  he  left  I  done  In 
*  *  *.  I  would  sign  my  name  as  A.  D. 
Smith  in  most  all  business  transactions  ex- 
cept the  bank."  From  the  evidence  Intro- 
duced it  is  clear  that  the  plaintiff  was  as 
well  known  by  the  name  in  wliich  the  suit 
was  brought  as  by  that  of  Martha  L.  Smltb. 
Most  all  of  her  business  transactions  were  In 
the  name  of  A.  D.  Smith,  and  in  this  name 
she  commenced  this  action.  She  was  the 
real  party  In  Interest,  and  the  record  suffi- 
ciently identifies  her,  so  far  as  her  name  Is 
concerned,  as  to  disclose  a  complete  bar  to  a 
similar  action  Iwtween  the  same  parties. 
Clark  V.  Clark,  19  Kan.  GZZ. 

The  further  argument  In  support  of  the  de- 
murrer relates  to  questions  of  fact,  the  gen- 
eral or  special  ownership  of  the  goods,  aris- 
ing from  the  evidence  of  plaintiff,  which  were 
submitted  to  the  Jury,  and  a  general  and  spe- 
cial finding  In  favor  of  the  plaintiff.  Plain- 
tiff in  error  does  not  contend  that  the  claim 
of  Long  Bros,  had  any  relation  to  the  goods 
In  controversy  or  to  the  transaction  between 
Mrs.  Smith  and  Mrs.  Cedes.  The  debt  was 
contracted  before  the  defendant  In  error  pur- 
chased the  goods,  and  no  credit  waa  extend- 
ed to  Coles  by  Long  Bros,  on  the  daJm  upon 
which  Judgment  was  rendered  and  execution 
Issued  by  reason  of  their  an>arent  owner- 
ship. The  evidence  relating  to  the  owner- 
ahip  of  the  goods  in  controversy  is  too  volu- 
mlnona  tor  an  abstract  to  be  ^en.  The 
question  waa  fairly  submitted  to  the  Jury, 
and  their  an^itnj  iq  favor  of  the  plaintiff  be- 
low la  supported  by  oompetoit  evidence^  and, 
having  been  apinvved  by  the  trial  court 
will  not  be  disturbed.  **A  general  jury  find- 
ing, based  on  disputed  facta  and  conflicting 
testimony,  and  being  apiiroved  by  the  dla 
trlct  court  will  not  be  disturbed."  Peacock 
V.  Boyle,  41  Kan.  492,  21  Fac.  686. 

It  la  further  contended  that  the  trial  court 
cvred  In  not  rendering  Judgment  for  dtfand- 
ant  below  on  the  special  findings;  that  the 
court  erred  In  the  Instructions  to  the  Jury, 
and  In  admitting  Incompetent  testimony.  All 
have  been  conddered,  but  no  sufiielait 
grounds  for  a  reversal  of  tbia  case  are  shown. 
The  judgment  ot  the  district  court  Is  afflnncd. 
All  the  Judges  concurring. 
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(6  Kan.  App.  6M] 

cm  OF  WEIR  T.  HERBERT. 

<Coart  of  Appeals  of  Kanaas,  Soathem  Depart- 
ment, E.  D.   Dec.  22,  1897.) 

Teiul— Spkcivio  Qobstiosb  to  JtmtT  —  Appuit— 
Rbtiiw. 

1.  "A  party  baa  a  ri^t  ia  a  jarr  trial  to  have 

answers  retjmed  to  specific  guesnona  as  to  ma- 
terial facts,  and  a  denial  of  this  right  is  error. 
What  is  a  material  fact  is  a  qaestion  to  be  deter- 
mined by  the  court."  CSty  of  Wyandotte  v.  Gib- 
Bon,  25  Kan.  236. 

2.  Where  the  special  question  is  not  pCTtinent 
to  one  of  the  "issuable,  essential,  and  principal 
focte.  but  runs  to  one  of  the  minor  and  suMi- 
Tided  facts  into  which  the  principal  fact  may  be 
resolTcd,"  and  cannot  be  fairly  answered  without 
confusing  the  Jury,  it  is  the  daty  of  tbe  trial 
court  to  refnae  to  submit  It 

8.  Where  there  is  some  competent  evidence  to 
support  each  special  finding  of  a  jury,  they  wHI 
not  De  disturbed  by  this  court  after  recelTing  the 
sanction  and  approval  of  the  trial  court. 

(Syllabus  by  tbe  ConrL) 

Brror  from  district  court,  Cherokee  county; 
J.  D.  HcCue,  Judge. 

Action  by  Mary  Herbert  against  the  city  of 
Weir.  Judgment  was  rendered  In  favor  of 
plaintiff,  and  defendant  brings  errw.  Af- 
firmed. 

R.  W.  Emmersou,  City  Atty.,  A.  H.  Skid- 
more,  and  W.  F.  Sapp,  for  plaintiff  In  error. 
C  D.  Asbley  and  B.  M.  TtaoeweD,  for  defend- 
ant In  etror. 

SOHOONOVBR,  J.  Mary  Herbert,  plaintiff 
below,  commenced  an  action  in  tbe  district 
court  of  Cherokee  county  against  tbe  city  of 
Weir,  to  recover  damages  for  injuries  alleged 
to  bave  been  sustained  by  reason  of  a  de- 
fective sidewalk.  The  case  was  tried  to  a 
Jury:  verdict  returned,  and  JtuSgment  ren- 
dered, in  favor  of  plaintiff  below  for  $SO0. 
The  defendant  below  brings  the  case  here  for 
review. 

The  first  assignment  of  error  complained  of 
by  counsel  for  plaintiff  In  their  brief  is  that 
tbe  trial  court  erred  In  refusing  to  submit 
to  the  Jury  the  following  special  question: 
"Was  such  fall  an  accident?"  From  the  spe- 
cial flndlngB  It  may  be  stated  that  the  city 
of  Weir  was  a  city  of  the  second  class,  and 
that  B.  8.  Abbott  was  its  mayor,  and  James 
Hatton  street  commissioner;  that  the  side- 
walk on  F  street,  where  the  plaintiff  fell, 
aud  where  she  alleges  sbe  received  the  Injury 
complained  of,  bad  not  been  repaired  before 
the  injury;  that  there  was  a  loose  board  In 
the  sidewalk  prior  to  the  date  of  the  Injury, 
May  29.  1890;  that  the  officers  of  the  city 
of  Weir,  the  mayor,  dty  clerk,  and  street 
commissioner,  knew  of  this  defect  during  the 
months  of  April  and  May  prior  to  the  date  of 
the  Injury;  that  the  officers  of  the  city  of 
Weir  bad  no  actual  notice  that  they  obtained 
the  Information  or  notice  of  the  loose  boards 
by  obsMTatlon  when  walking  over  it;  that 
there  was  a  loose  board  In  tbe  sidewalk  at 
tbe  place  where  plaintiff  fell,  for  three  months 


prior  to  the  date  of  the  Injury;  and  that 
the  city  of  Weir,  by  the  use  of  reasonable 
care  and  diligence,  could  have  ascertained  the 
loosened  condition  of  the  board.  The  court 
Instnicted  the  Jury  as  follows:  **The  term 
'negligence  Is  defined  to  be  want  of  due  care, 
or  the  failure  to  do  that  which  under  the  law 
and  circumstances  is  required.  It  Is  the  duty 
of  cities  oi^anlzed  under  the  laws  of  this 
state  to  keep  the  streets  and  sidewalks  In  a 
reasonably  safe  and  sultaUe  condition  of 
repair  for  the  public  to  travel  over  the  same 
at  will.  The  first  question  that  presents  It- 
self Is  whetber  or  not  the  city  in  that  particu- 
lar has  performed  Its  duty  to  the  public. 
If  It  has,  then  the  plaintiff  cannot  recover  on 
this  action,  although  you  may  find  that  she 
has  sustained  injuries.  The  cause  must  then 
be  attributed  to  accident,  and  for  matters  of 
accident  the  city  Is  not  responslhle.  She 
must  also  prove  that  the  sidewalk  was  out  of 
repair  at  the  time  she  claims  she  sustained 
these  loJUFles;  that  that  fact  was  known  to  the 
city,  or  was  known  to  the  officers  of  the  city 
charged  with  the  duty  of  keeping  them  in  re- 
pair; but  that  knowledge  need  not  be  actual 
knowledge,  for  If,  from  the  evidence  In  this 
case,  you  find  that  sidewalk  was  not  in  a  suita- 
ble omdltlon,  so  as  to  be  reasonatdy  safe  at  tbe 
time  that  the  plaintiff  passed  over  It,  and  sus- 
tained the  hijuries.  If  she  sustained  any  Inju- 
ries, and  that  condition  had  existed  for  a  period 
of  time  sufficiently  )ong  that  the  officers  of  the 
city  charged  with  the  care  and  control  of  tbe 
streets  and  sidewalks,  conld,  by  reasonable  ob- 
servation, have  ascHtained  that  fact,  then  the 
city  Is  chained  with  knowledge.  But  U  yon 
find  that  the  sidewalk  was  out  of  repair,  and 
was  In  a  condition  so  as  to  be  unsafe  to  travel, 
but  that  condition  did  not  exist  for  a  period  of 
time  sufficient  to  charge  the  officers  charged 
with  the  duty  of  keeping  It  in  r^ialr  with 
knowledge  of  its  condition,  and  they  did  not 
iULYe  any  actual  knowledge  that  that  conditicn 
existed,  then  I  say  to  you  tbat  the  plaintiff  can- 
not recover  In  this  action,  and  your  To^t 
ehoold  t>e  for  the  defendant,  although  you  may 
be  satisfied  from  the  evidence  that  she  sustain- 
ed injuries  upon  that  occasion,  for  th^  ber 
condition  muat  be  attributed  to  uxident,  and 
not  to  negllgoice.  Negligence  on  the  part  of 
tbe  city  la  the  main  fact  to  be  eatabUfihed  before 
the  plaintiff  can  recover  In  this  action.  If 
the  city  was  not  negligent  then  the  plaintiff 
cannot  recover  in  this  action."  In  this  and 
other  Instructions  given  by  the  court  the  Jnry 
were  carefully  informed  "that  negligence  on  the 
part  of  the  dty  Is  the  main  fact  to  be  estate* 
lisbed  before  tbe  plaintiff  can  leoorer  In  Ukis 
action." 

It  was  not  claimed  that  the  plaintiff  below 
was  guilty  of  contributory  negligence.  The  is- 
sue made  was  fairly  submitted  to  tbe  Jury,  up- 
on proper  Instructions,  and  answers  to  all  spe- 
cial questions  of  fact  pertinent  to  tbe  lasue 
which  could  be  answered  fairly  upon  the  evi- 
dence wlOwut  oonfuainf  the  Juiy.  were  m- 
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qnlied  by  the  trial  court  Ballnail  Oo.  r.  Bat- 
ter, S8  San.  488,  48  FU.  167.  It  vlU  not  be 
wnrtiBiWIWl  that  tba  plaintiff  below  Inteoded  to 
CalL  So  far  as  the  was  cozacenied.  It  wu  un- 
expected, and,  we  may  say.  acddtttal.  Tbis 
li  not  tbe  qoeetkm  to  be  detmnlned,  and  tt  was 
not  enor  for  the  trial  court  to  refuse  to  submit 
tixe  special  question,  **Was  audi  Call  acddeotalf* 
In  Tlew  of  tbe  spedal  qnestlcns  lubmitted  and 
the  manner  In  whldi  tbe  trial  court  used  tbe 
word  •faeddenr  in  tbe  bntmetlooB,  It  woald 
tend  to  confoee  the  Jnry.  **A  party  baa  a  ri|^t 
In  a  Jury  trial  to  ban  answen  retamad  to  spe- 
dflc  questkuu  as  to  material  fkets,  and  a  denial 
of  tills  right  la  error.  What  Is  a  material  fact  Is 
a  qneatfoa  to  be  determined  by  the  eomt" 
Olty  of  Wyandotte  t.  Onwn.  25  Kan.  288L 
Wbete  the  special  qneetion  is  not  pwtlnent  to 
one  of  the  'tssnaUe  and  i^lncfpal  facts,  bat 
runs  to  one  of  the  minor  and  subdivided  tacts 
Into  vUdi  the  prindpal  fact  may  be  readved," 
and  cannot  be  fairly  anawned  wUhoat  coD' 
fnshur  the  Jury,  It  to  the  duty  of  tbe  trial  conrt 
to  refiise  to  solnnlt  It 

It  Is  also  contoided  that  fin  trial  eoort  «nd 
In  oTHnillns  the  motion  at  the  defendant  be- 
low to  eet  aside  the  special  findings  returned  by 
the  jury,  ^niere  was  aome  oompetmt  erldenoe 
BDl»nltted  to  tbe  Jury  npon  eadi  Qoestioa  an- 
swered by  them.  Their  flndlage  and  Terdlct 
hare  been  appnmA  by  the  trial  court,  and  tbe 
lodgment  will  not  be  disturbed.  The  judg- 
ment of  the  district  court  will  be  afflrmed.  All 
the  Judges  concurring. 


it  KOD.  A.  ^2) 

FITTSBUBG   DRIVING    PARK   A  FAIR 
ASS'N  V.  SWAN.' 

<Oonrt  of  Appeals  of  Kansas,  Southern  I>epsr^ 
meat,  B.  D.   Dec  22.  1897.) 

SnBBORiPrioK  *o  Stock— AonoN—DBKAirD. 

1.  A  Tslid  subscriptioa  for  shares  In  a  corpora- 
tion is  a  written  instmment,  within  the  meaa- 
Ing  of  oar  statutes,  and  may  be  made  the  basis 
of  an  actloD. 

2.  Where  the  date  of  payment  for  such  wtoA  is 
fixed  hy  the  written  instrument  no  demand  Is 
aecessarT'. 

tBjUabus  by  the  Court) 

Error  from  district  court;  Omwfind  oomity; 
3.  8.  West,  Judge. 

Action  by  the  Pittsburg  Drirlng  PaXk  * 
F&lr  Association  against  W.  A.  Swan  upon 
subscription  ft>r  shares  of  stock.  From  a 
Judgment  for  idoli^ff,  defendant  brings  er- 
ror. Affirmed. 

O.  T.  Boaz,  for  plaintiff  In  error.  T.  W. 
Cogswell  and  fuller  &  Baudolph,  for  defendant 
in  error. 

SOHOONOVEIt  9.  TUs  was  an  action  by 
defendant  In  error,  a  corporation,  upon  a  sub- 
scription fbr  ahares  of  stock  by  plalntlfl  In  at- 

■  BAeariag  penda^ 


xor.  Judgment  to  the  conrt  bdow  In  fitTW  at 
tfaa  defendant  In  error  for  fOl26  and  costs. 
Proceedings  to  oror  by  defendant  below.  The 
case  originated  to  Justice's  court,  and  was 
appealed  to  tbe  district  coort  of  Crawford  coun- 
ty, where  an  amended  bill  of  particulars  was 
filed,  alleging,  in  substance,  that  the  plaintiff 
below  was  a  dnly-oiganlaed  and  eilstiug  CMpo- 
zatlon,  to  Tlrtue  of  tbe  laws  of  the  stote,  and 
dotog  borinesB  to  Ito  oorporato  name  at  Pltto- 
bnrg,  to  said  county;  that  tin  defendant  W. 
A.  Swan,  on  or  aboat  tbe  8tb  day  of  March. 
1S80^  subacrlbed  to  tbe  capital  stock  of  aalA 
awporatlon  by  written  subscription,  agreeing 
to  tela  fire  shares  of  ISO  each,  payable  26  per 
out  caali,  a  like  amount  to  90  days,  and  tbe 
residue  June  1,  189L  There  are  also  allega- 
tlons  as  to  the  amount  of  capital  stock  sub- 
scribed, and  that  the  corporation  had  purchas- 
ed real  estate,  and  erected  buildings  and  fan- 
inovemmts,  and  tocurred  oUlgatlons,  etc.  At> 
tached  to  the  amended  petition,  and  made  a 
part  of  same  1^  exhibit  !■  Ox  fbllowlng: 

"PlttSbuiv,  Kanaaa. 
"We,  the  undersigned,  herelgr  subscribe  to 
the  number  of  shares  of  capltia  stock  of  tbe 
Pittsburg  DrlTing  Park  and  Fair  Association 
set  appcOie  our  names.  Oii^  stodt  flS;- 
000.00,  betog  240  shares,  of  150.00  each.  Stock 
payable  to  three  assessment^  26%  cash,  25X  1b 
ninety  days,  and  00%  on  June  1st 
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Immediately  following  the  above  Is  a  long 
list  of  oamea,  numbers,  and  amounts,  wrlt- 
t&a  In  order  as  shown,  and  amoug  them  ap- 
pears the  name  of  the  plaintiff  in  error,  with 
the  figure  "6"  opposite,  and  under  the  des- 
ignation "Number  of  Shares";  also,  the  fig- 
ures "$250.00"  under  the  designation  "Amt 
Stock." 

The  case  was  tried  by  the  court  without 
a  Jury,  upon  the  bill  of  particulars  and  evi- 
dence of  plaintiff  below.  Plaintiff  In  error 
gave  no  evidence,  and  demurred  to  the  evi- 
dence given  by  defendant  In  error,  and  In  his 
brief  rests  the  case  on  the  action  of  the  trial 
court  In  overruling  same.  The  written  con- 
tract was  given  In  evidence,  and  alone  prov- 
ed a  prima  fade  case  for  defendant  In  error, 
authorising  a  Judgment  for  $250.  The  sum 
of  $125  was  all  that  was  claimed  by  the  bill 
of  particulars  to  be  due,  and  for  that  amount 
Judgment  was  rendered.  Plaintiff  In  error 
cannot  complain  of  this.  Tbe  date  of  pay- 
ment was  fixed  by  the  contract  and  no  de- 
mand  was  necessary.  The  Judgment  of  the 
trial  court  Is  affirmed.  All  the  Judges  con- 
cnrrtofr 
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DONNELtj  T.  REBSB,  Sheriff,  et  a!. 

(Court  of  Appeals  of  Kaiuas,  Southern  Depart- 
ment, B.  D.   Dec  22,  1397.) 

Appeal— CAfli-BfADi  —  Btatkhbnt  o>  Coonul— 

EaTOPFBL  BT  BlLBROB. 

1.  Where  the  atatemeot  Bigned  by  counsel  for 
jdaintiS  in  error,  to  the  effect  tiiat  the  case-made 
contains  the  eTidence  offered  and  given  npon  the 
trial  of  Qie  action,  and  sach  certificate  immediate- 
Ir  follows,  and  k  on  the  same  page  with,  the 
joomal  entry  of  the  jadgment,  and  precedes  the 
judge's  certificate  to  the  case-made,  Md,  that 
■Dcb  statement  is  a  part  of  the  case-iiiade  ai  oer- 
tifled  br  the  trial  judge. 

2.  Where  the  anawers  of  the  defendant!  at* 
tempted  to  set  up  an  estoppel  hj  ^lence  on  tfae 
part  of  the  ^aintiff  at  the  time  a  lery  was  made 
hj  tfae  sheriff  upon  property  alleged  in  the  petition 
to  have  belonged  to  her,  and  not  to  the  execu- 
tion debtor,  such  answers  shoi^d  have  alleged 
that  the  officer  was  misled  by  such  silence. 

8.  Bvidence  that  the  phiintifl  stated  to  the  of- 
ficer that  part  of  the  propertr,  which  was  imme 
dlately  thereafter  levied  on,  was  already  sold, 
did  not  tend  to  prove  the  averments  of  the  an- 
swers as  to  ^  alleged  estojppeL 

4.  Silence  on  the  part  of  the  owner  of  property 
•elied  under  execution  as  tfae  property  of  another 
(rach  owner  being  present  when  the  levy  la 
made)  does  not  estop  the  owner  to  recover  for 
tfae  wrongful  seizure  and  sale.  Schilling  t. 
Black,  arPac.  MS,  49  Kan.  552. 

(Syllaboa  by  tiie  Oonrt) 

Error  from  district  court,  Bourbon  coun- 
ty; W.  a  Perry,  Judge  pro  tem. 

Action  by  Betty  Donnell  asalnst  Simon 
Reese,  ibemi,  and  anottaer,  to  recover  dam- 
ages for  conreralon  of  propertr.  From  a 
judgment  for  defendants,  idiOntUf  brli^ 
error.  Reversed. 

J.  D.  McCleverty,  for  plaintiff  In  error.  C. 
B.  Corsr^  tor  defendant  In  error  Simon  Reese. 

MILTON,  J.  Thin  action  was  commenced 
on  September  24,  1801,  plaintiff  In  error 
against  Simon  Reese,  as  sheriff  of  Botirbon 
county,  Kan.,  and  O.  W.  Eatzung,  one  of  thP 
sureties  on  said  sheriff's  offldal  bond,  to  re- 
cover $740.81,  as  damages  for  an  alleged 
conversion  of  several  tons  of  hay,  a  quantity 
of  broom  com,  and  a  bay  press,  belonging 
to  plaintiff,  which  property  was  levied  on 
and  sold  by  the  sheriff  as  the  property  of  S. 
Donnell,  the  husband  of  plaintiff,  under  an 
execution  bearing  date  of  November  21, 
1890,  and  reciting  a  judgment  dated  Jan- 
uary 11,  1889.  The  petition  set  forth  the 
foregoing  facts.  Reese  filed  an  answer  ad- 
mitting that  be  bad  levied  upon  and  sold  a 
part  of  the  property  mentioned  In  the  peti- 
tion, and  denying  that  he  had  sold  any  prop- 
erty belonging  to  the  plaintiff.  The  answer 
set  up  the  judgment  and  the  execution  upon 
which  tbe  levy  and  sale  were  based,  and 
averred  that  the  land  upon  which  the  broom 
corn  and  hay  were  grown  was  the  property 
of  S.  Donnell,  but  had  been  transferred  by 
him  to  his  wife  for  tbe  purpose  of  defraud- 
ing his  creditors,  and  especially  Goodno  & 
Ooi  the  execution  eredlton.  Tbe  answer  al- 


so contained  the  following  avermoit:  "(4) 
Further  answering,  this  defendant  says  that 
plaintiff  was  present  at  both  tbe  levy  and  sale, 
and  had  full  knowledge  of  what  was  tiansplr- 
Ing.  She  had  abundant  opportunity  to  claim 
said  property,  if  it  were  honestly  hen;  but  nei- 
ther she,  nor  any  one  for  her,  ever  Informed 
this  defendant  that  she  owned  or  claimed  said 
property  untU  after  said  sale."  Katzung's  aor 
swer  was  practically  the  same  as  that  flled  by 
Beese.  Plaintiff's  reply  to  these  answers  con- 
tained a  general  denial  only.  Trial  by  a  jury, 
and  verdict  and  Judgment  In  favor  of  the  de- 
fendants. To  reverse  this  judgment,  plaintiff 
brings  these  proceedings. 

At  the  outset,  tbe  motion  flled  by  defend- 
ant In  error  Reese  to  dismiss  tbe  petition  In 
error  requires  consideration.  The  conten- 
tion Is  that  the  case-made  contains  no  prop- 
er certificate  or  statement  showing  that  all 
of  the  evidence  introduced  on  the  trial  is  pre- 
served. The  only  statement  on  this  point  la 
the  following,  which  appears  immediately 
after  the  journal  entry  of  Judgment,  and  on 
the  same  page  with  tbe  latter:  "And,  inas- 
much as  the  above  and  foregoing  matters 
and  things  do  not  appear  of  record  herein, 
the  said  plaintiff  presents  this  as  &  true 
case-made  herein,  showing  and  containing 
the  pleadings  npon  which  said  action  was 
tried,  the  evidence  given  and  offered  iq^n 
the  trial  thereof,  tbe  record  and  proceedings 
of  said  court,  as  also  the  motion  for  a  new 
trial,  with  tbe  ruling  thereon,  and  asks  that 
the  same  may  be  settled,  signed,  and  allowed 
as  a  true  case-made  in  said  action."  This  is 
followed  by  an  acknowledgment  of  service 
of  the  case-made,  signed  by  the  defendants* 
attorneys,  after  which  is  tbe  certificate  of 
the  trial  Judge  showing  the  case-made  to 
have  been  duiy  presented,  allowed,  and  set- 
tled. Preceding  the  introduction  of  tbe  evi- 
dence of  plaintiff  Is  this  statement:  "Upon 
said  trial  the  parties,  to  maintain  the  tesnes 
herein  joined.  Introduced  evidence  as  foI<- 
lowB."  Then  this  Introductory  statement 
precedes  the  testimony  of  each  of  plaintiff's 

witnesses:    "  ,  being  sworn  on  behalf 

of  plaintiff,  testified  as  follows."  A  large 
number  of  witnesses  having  testified  on  be- 
half of  plaintiff,  following  tfae  examination 
of  one  of  them  are  these  consecutive  state- 
ments: "Thereupon  the  plaintiff,  having  In- 
troduced all  ber  evidence,  rests  her  case. 
Thereupon  the  defendant  Introduced  her  tes- 
timony, as  follows."  After  the  testimony 
of  several  witnesses  for  defendants  are  these 
entries:  'Thereupon  tbe  defendant,  having 
Introduced  all  his  evidence,  rests  bis  case. 
Thereupon  the  plaintiff  offered  the  following 
evidence  in  rebuttal,  to  wit"  After  the  re- 
buttal evidence  are  the  following  statements. 
•'Thereupon  the  plaintiff,  having  Introduced 
all  her  testimony,  rests  her  case.  Thereupon 
the  court  Instructed  the  Jury  as  follows,  to 
wit"  The  foregoing,  In  the  Ugtt  of  several 
decisions  of  our  supreme  conrt,  warranta  lu 
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In  holdins  that  the  case-made  coatalas  all 
the  erldence.  In  Dewey  t.  Linscotl^  20  Kan. 
686,  the  cour^  by  Jnstlce  Brewo',  uUd:  "It 
l8  not  stated  in  express  words  [Jn  the  lecwd] 
that  all  the  testimony  is  preserved,  bnt  as 
said  in  Moody  Arthur,  Kan.  425.  that 
la  not  always  necessary.  If  the  case^made 
Is  BO  prepared  that  It  Is  clear  that  all  the 
testimony  Is  In  it,  that  Is  sufficient.  •  •  • 
Anything  which  makes  It  apparent  that  the 
whole  case  Is  here  Is  sufficient"  The  case 
Of  Newby  t.  Myers,  44  Kan.  447,  24  Pac.  871, 
Is  cited  in  support  of  counsel's  claim  that  the 
certificate  ot  oounsel  for  plalntifC  In  error 
quoted  above,  as  to  contntts  of  case-made. 
Is  Insufficient,  and  that  such  certificate  is  no 
part  of  a  case-made.  In  the  case  at  bar  the 
attorney's  statement  Is  so  closely  connected 
with  the  case-made  that  we  are  unwilling  to 
hold  It  to  be  Immaterial.  In  the  case  of 
Winstead  t.  Btandeford,  21  Kan.  270,  the 
court,  after  referring  to  the  Inaufflclency  of 
the  statement  concerning  the  contents  of  the 
case-made  as  found  in  the  notice  signed  by 
the  attorneys  for  the  defendants,  which  no- 
tice was  "found  appended  to  the  case-made," 
said:  'Vow,  the  forcing  notice  and  cer- 
tificate are  not  sufficient  to  show  that  the 
case-made  contains  all  the  eridence.  The 
case-made  should  Itself  show  It,  or  at  least 
It  should  be  shown  by  something  which  has 
received  the  approval  of  the  Judge  as  to  Its 
correctness."  As  the  statement  by  counsel 
In  the  present  Instance  precedes  the  judge's 
certificate.  It  seems  to  be  "something  which 
hu  received  the  approval  of  the  Judge  as  to 
Its  correctness." 

The  evidence  shows  that  Donnell  had  oon- 
T^ed  his  real  property  to  his  wife  about  2M 
years  before  tJie  levy  complained  of  was 
made,  and  that  the  deeds  therefor  woe  pr^ 
erly  recorded.  After  that  time  he  purported 
to  act  for  his  wife,  as  her  agent  The  un- 
contradicted evidence  Indicates  that  Mrs. 
Donnell  bought  the  hay  iwesB,  and  that  the 
dealers  would  not  sell  to  blm  alone.  The 
hay  and  broom  com  were  raised  on  the  land 
deeded  as  aforesaid  to  Mrs.  Donn^  and 
claimed  by  ber  as  her  own  property.  The 
nndersheritt  testified  that  when  he  went  to 
the  farm  to  make  the  levy.  Donnell  was  not 
at  home,  and  he  ashed  Mrs.  Donnell  about 
the  baled  hay.  She  first  said  there  was  none, 
and  then  that  It  was  sold,  but  would  not 
state  to  whom,  and  afterwards  claimed  that 
It  was  mortgaged.  The  officer  levied  on  hay, 
broom  com,  and  two  colts,  but  left  the  prop- 
erty as  he  found  It.  Two  days  later  the 
sheriff  himself  went  to  the  Donnell  farm,  and 
made  a  new  levy,  which  omitted  the  colts, 
and  Included  a  hay  press,  besides  the  hay  and 
broom  com.  Before  making  the  levy  he  had 
been  told  by  the  judgment  creditor  that  the 
colts  belonged  to  Mrs.  Donnell  or  the  children. 
Prior  to  making  tbe  levy  the  sheriff  had  been 
told  by  Mr.  Allen,  the  undersherlff,  that 
thne  might  be  some  question  about  the  own- 


ership of  the  property;  and  he  had  dellv^ed 
to  the  Judgment  creditor  an  indemnifying 
bond,  to  be  executed.  Just  before  he  went  to 
the  Donnell  premises,  which  bond  was  in  tact 
executed  and  delivered  on  that  day.  He  tes- 
tified that  b^ore  making  the  levy  be  asked 
iln.  Dtmnell  If  that  was  Mr.  DonneU's  bay, 
and  that  she  answered  that  it  was  aU  sold. 
The  Judgment  creditor  testified  that  be  knew 
Donnell  bad  put  tbe  tltie  to  his  faxm  in  bis 
wife's  name,  and  that  she  claimed  the  own- 
ership. When  the  sheriff  levied  on  the  hay 
press,  Donndl  took  a  doubletree  &om  the 
press,  stating  that  it  belonged  to  him.  Tbe 
evidence  Is  conflicting  as  to  any  claim  of 
ownership  of  the  property  seized  being  made 
by  or  on  behalf  of  Mrs.  D<»meU.  Two  m 
three  parties  were  present  at  the  sale  at  her 
request  In  the  course  of  his  instmctlons, 
the  court  said:  "This  actitHi  is  now  brought 
by  Betty  Donnell,  the  wife  at  Solomon  Don- 
nell, to  recover  of  the  aherlfl  and  one  of  his 
bondsmen  the  value  of  that  property,  upon  a 
claim  by  her  that  she,  at  the  time  of  this 
levy  and  sale,  and  not  her  husband,  was  the 
owner  of  it;  and  the  question  of  ownership 
is  the  main  question  In  the  case."  The  sev- 
enth Instruction  Is  as  follows:  "If  the  phUn- 
flff,  Betty  Donnell,  owned  this  pn^rty  so 
seized  and  sold  the  sheriff,  and  was  pres- 
ent when  he  levied  upon  It  or  when  he  sold  It 
and  failed  In  any  manner  to  call  his  atten- 
tion to  the  fact  that  she  was  tbe  owner  of  It, 
and  did  not  when  the  levy  was  made,  or  at 
any  other  time  prior  to  the  sale,  give  notice 
to  the  sheriff  that  she  was  the  owner  of  It 
then  her  mouth  Is  now  dosed  from  setting 
up  a  dalm  that  she  did  own  it;  but,  of  course, 
there  Is  no  particular  form  In  which  such 
notification  may  have  been  given  by  her  to 
the  sheriff.  She  could  have  done  It  In  any 
way,  or  by  any  means  of  communication,  so 
long  as  she  did.  In  some  way  or  form,  com- 
municate to  him  that  she  was  the  owner  of 
the  property,  or  claimed  to  be  the  owner  of 
It;  and  this  claim  of  title  to  the  property  may 
have  been  made  for  the  plaintiff  by  an  agmt 
or  attorney,  or  both,  and.  If  by  agent,  the 
husband  of  the  plaintiff  was  competent  to  act 
In  that  capacity."  The  principal  contention 
In  this  case  is  that  the  first  sentence  of  In- 
struction No.  7  Is  unwarranted  and  errone- 
ous. Counsel  for  plaintiff  in  error  seems  to 
regard  this  as  an  Instruction  that  a  dfmnnd 
before  the  sale,  by  Mrs.  Donnell,  should 
have  been  made  and  proven,  before  she  could 
recover  the  property,  while  counsel  for  de- 
fendants in  error  regards  this  as  an  Instruc- 
tion concerning  an  estoppel  on  the  part  of 
Mrs.  Donnell,  and  thereby  concedes  that  no 
proof  of  a  demand  prior  to  the  sale  was  nec- 
essary. There  can  be  no  controversy  on  this 
question  of  demand.  The  portion  of  the  de- 
fendants' answer  which  we  have  quoted  in- 
dicates an  Intention  to  plead  an  estoppel  by 
reason  of  the  fact  that  Mrs.  DonneU  did  not 
claim  the  j^perty  prior  to  the  sale  thereof. 
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The  eetoppel  Is  not  sofflciently  pleaded,  as  it 
does  not  allege  that  the  sheriff  was  misled 
by  her  failure  to  make  8U(ft  dalm.  Being 
informed  that  some  question  as  to  ownership 
might  arise,  be  bad  procured  an  Indemnify- 
ing bond,  and  It  Is  quite  probable  that  the 
levy  would  bare  been  made  if  Mn.  Donn^ 
bad  asserted  ownership.  But  Mnnsel  tar  de- 
fendants in  emw,  possibly  because  he  has 
some  doubt  as  to  a  question  of  estoK>el  by 
silence  arising  in  the  case  of  a  female  liti- 
gant, IngenlouBly  suggests  that  Mrs.  Don- 
nell  should  be  estopped  because  she  talked 
too  much.  He  says:  "Her  case,  therefore, 
is  not  one  of  silent  acqidescence.  She  will- 
fully n^led  the  officer.  By  doing  so  she 
participated  In  the  sale.  Even  If  the  prop- 
erty belonged  to  her.  she  cannot  complain." 
We  observe  that  there  is  no  evidence  what- 
ever to  indicate  that  the  sheriff  was  Influ- 
enced to  do  or  to  refrain  from  doli^E  Any  act 
by  reason  of  what  Mrs.  Donnell  said  to  him 
or  to  the  undersherlfiT,  except  that  he  re- 
quired an  Indemnifying  bond  upon  receiving 
the  report  of  the  undersberiff.  As  to  es- 
toppel by  silence,  which  is  the  only  estoppel 
pleaded  herein,  we  think  the  doctrine  de- 
dared  in  the  case  of  Schilling  t.  Black.  40 
Kan.  5^  81  Fac.  143,  is  controlUng.  In 
that  case  creditors  of  Samuel  Black  had 
caused  a  horse  In  his  possession  to  be  at- 
tached, and  afterwards  sold,  by  the  consta- 
ble, as  his  property.  After  the  sale,  William 
Black,  the  father  of  Samuel  Black,  claimed 
the  horse,  and  commenced  an  action  against 
the  constable  and  two  sureties  on  his 
clal  bond;  alleging  &  breach  of  the  condition 
thoeof,  In  seizing  and  selling  said  tawse  to 
saUsty  a  debt  of  said  Samuel  Bla<AL  It  was 
allured  that  William  Black  was  present  in 
the  court  when  the  attachment  salt  against 
his  aoa  was  tried;  that  be  knew  the  bone 
had  been  attached  in  that  action;  that  Judg- 
ment had  gone  against  bis  son,  and  that  the 
horse  was  sold  in  pursuance  of  the  Judgment 
and  order  of  the  court  in  tiiat  case;  that  be 
was  present  at  the  aale,  and  did  not  at  ai^ 
time  during  trial,  or  before  the  sale,  give  any 
notice  to  the  officer  or  any  one  else  of  his 
claim  to  the  hacae,  or  make  any  demand  npon 
the  officer  thonfor.  The  court,  1^  Strang, 
C,  said:  "It  is  claimed  that  such  conduct 
on  the  part  of  the  defendant  hMeln  estops 
him  trom  aubeequentty  claiming  the  bwae  as 


his  omL  Did  such  conduct  on  the  part  of 
the  defendant  amount  to  an  estoppel  ? 
When  an  officer  wrongfully  seizes  the  prop- 
erty of  one  person  upon  process  against  an- 
other, la  the  latter  required  to  make  any 
claim  ot  pr<>perty  hef<Hn  commencing  pro- 
ceedings for  tbe  recorery?  May  he  not, 
with  full  knowledge  (tf  each  st^  taken  In 
the  proceedings  under  which  his  property  la 
seized,  remain  ^ent  until  the  last  act  therein 
Is  closed,  and  then  commence  inoceedlngs 
for  its  recovery,  or  the  recovery  of  its  val- 
ue? Whatever  the  rule  may  be  in  an  ac- 
tion by  tlie  owner  against  an  Innocent  piuv 
chaser  of  property,  which  the  former  has 
se«i  th.e  latter  purchase  at  Jndldal  sale,  and 
pay  for,  without  any  notice  of  claim  to  the 
prt^rty  by  the  former,  we  do  not  think  that, 
in  an  action  by  the  owner  against  an  officer 
who  has  wrongfully  seised  and  sold  his  prop- 
erty, the  silence  of  the  forma,  althoo^ 
aware  of  the  sdznre  and  sale  when  made, 
will  operate  as  an  estoppel  to  his  recovery. 
The  selaure  being  wrongful,  the  silence  ot 
the  owner  forfeited  none  of  his  rights,  nor 
did  it  cure  the  wrong  of  the  office.  In  Hc- 
Kinney  Fnrcell.  28  Enn.  452,  this  court 
said:  Tbe  seisure  was  wrong.  Defendant 
did  not  assent  to  It  Her  silence  during  tbe 
continuance  of  the  attachment,  and  her  fail- 
ure to  object  to  any  of  the  proceedings  of  the 
plaintiffs,  give  them  no  greater  rights  than 
they  had  in  the  first  instance,  and  she  waiv- 
ed imne  of  her  rights.'  It  is  recommended 
that  the  Judgment  of  the  district  court  be 
affirmed."  From  the  fMregotng  it  appears 
clear  that  the  trial  court  erred  In  glrlng  In- 
struction No.  7.  We  are  not  able  to  say. 
from  a  reading  of  the  record,  that  the  Jury 
might  not  have  decided  the  case  bi  favor  of 
plaintiff  In  error  ui>on  the  issue  of  ownerabip 
of  the  propOTty.  But,  with  this  Instruction 
to  guide  them,  they  were  required  to  also 
find  that  she  Informed  the  sheriff  of  her  dnlm 
ot  ownership.  It  Is  suggested  that  tiie  case 
baa  been  tried  four  times,  and  that  It  ouffbt 
now  to  end.  It  is  to  be  r^rretted  that  tbls 
litigation  has  been  so  protracted,  and  that 
the  end  la  not  yet,  but  we  have  no  discretion 
to  exercise  herein.  As  we  find  tbe  lav  to  be, 
so  must  it  be  declared.  The  Judgment  of  the 
district  court  is  reversed,  and  the  cause  re- 
manded for  a  new  trlaL  All  the  Judges  am- 
eunlnfr 
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COOK,  Sheriff,  t.  CONDON  et  al. 

<CoDrt  of  Appeals  of  Kansas,  Soiitbem  Depart- 
ment, m.  D.  Dec.  22,  1B97.) 

Tax  Sai.b  —  Ikjunctiox— Parties  —  Dbibce  or— 
hobtqaaes— cokbtritctiom— fjxtduis— 
Appeal — Rbvjew. 

1.  In  a  proceeding  to  enjoin  a  county  sheriff 
from  selling  property  by  Tirliie  of  a  tax  warrant, 
ffhere  the  only  qnestion  ts  the  cbaracter  or  own- 
ership of  the  Bpecific  proiterty,  the  sheriff  is  the 
actual  and  real  party  defendant,  and  not  iiie  mu- 
nicipalities to  which  the  tax  Is  due;  the  latter 
not  naving  applied  to  the  trial  coart  to  be  made 
paxtiea  defendant. 

2.  A  defect  of  parties  must  be  raised  by  plead- 
ing; and,  when  not  ao  taken  advantage  of,  will 
not  he  considered  by  this  court  on  error. 

3.  The  term*  "mills"  and  "flouring  mill"  in- 
clude the  macbinery  necessary  for  the  <»eratiou 
of  the  same,  as  well  as  the  buildings;  and,  where 
such  is  a  mortgagee's  security  for  a  large  indebt- 
edness, it  will  be  presumed,  the  contrary  not  ap- 
poaring,  that  the  remoTal  of  the  madiinery, 
thereby  rendering  the  property  yalneleu  for  Its 
purpose,  will  impair  the  security. 

4.  All  things  used  in  a  mill  which  are  a  part  of 
a  complete  system  and  of  the  machinery  neces- 
sazT  to  its  operation,  and  wbicdi  have  been  placed 
therein  by  the  owner  of  the  realty  with  intent 
to  make  same  permanent,  are  fixtures,  and  cov- 
ered by  a  mortgage  upon  such  mill. 

5.  Questions  not  presented  to  the  trial  court 
cannot,  for  the  first  time,  be  conudered  by  this 
court. 

(Syllabus  by  the  Court.) 

■  EJrror  from  district  eonrt,  Labette  county; 
J.  D.  McCue,  Judge. 

Action  by  C.  M.  Condon  and  others  against 
William  Cook,  sheriff,  to  enjoin  the  sale  of 
certain  property.  Judgment  was  rendered 
in  favor  of  plaintiffs,  and  a  new  trial  de- 
nied.   Defendant  brings  error.  Affirmed. 

F.  H.  Atchinaon,  for  plaintiff  In  earn.  Nel- 
sfut  Gaae,  for  defeodantB  In  error. 

SOHOONOVER,  J.  This  Is  a  controversy 
about  the  machinery  part  of  certain  "flour- 
ing mills"  situated  In  the  cltj'  of  Oswego,  La- 
bette county.  The  cause  was  submitted  to 
the  trial  court  upon  an  agreed  statement  of 
facts,  upon  which  the  court  found  conclu- 
sions of  law,  and  entered  a  decree  perpetu- 
ally enjoining  plaintiff  In  error  from  selling 
or  Interfering  with  the  property.  Plaintiff  in 
error  filed  a  motion  for  a  new  trial,  on  the 
following  grounds:  "First,  because  the  de- 
cision Is  not  sustained  by  sufficient  evidence, 
and  Is  contrary  to  law;  second,  because  of 
error  in  the  assessment  In  the  amount  of  re- 
covery; third,  because  of  error  of  law  occur- 
ring at  the  trial,  and  excepted  to  by  the  de- 
fendant." Motion  0%'crruled,  and  exceptions. 
Proceedings  In  error  by  defendant  below. 

The  following  are  the  agreed  facts: 

"On  the  trial  of  this  case  the  following 
shall  be  taken  as  all  the  facts  bojirlug  upon 
the  Issues  herein,  which  facts  are  hereby 
agreed  to  for  the  purpose  of  this  trial,  and 
none  other. 

"First  That  the  Mercantile  Bank  of  New 


York  City  and  the  Fourtti  National  Baiak  of 
St  Lotiis,  plaintiffs,  are  corporations  duly 
organized  under  the  U.  S.  national  banking 
law,  and  the  Oswego  Roller-Mills  Company 
is  a  corporation  duly  organized  under  the 
laws  of  the  state  of  Kansas,  and  each  has 
been  such  corporation  for  more  than  three 
years  last  past;  that  defendant  Is,  and  for 
more  than  a  year  last  past  lias  been,  the 
duly  elected,  qualified,  and  acting  sheriff 
of  Labette  county,  Kansas. 

"Second.  That,  at  and  prior  to  the  com- 
mencement of  this  case,  the  Oswego  Roller- 
Mills  Company  was  indebted  to  plaintiffs 
as  follows:  To  C.  M.  Condon  In  the  snm  of 
?10,000.00,  with  ten  per  cent,  per  annum  in- 
terest from  July  ITtb,  1891;  to  the  Mercan- 
tile National  Bank  of  New  York  City  in  the 
sum  of  ?20,000.00,  with  6  per  cent,  per  an- 
num interest  thereon  from  March  25th,  1891; 
to  the  Fourth  National  Bank  of  St.  Louis  in 
the  sum  of  $5,000,  with  10  per  cent  per 
annum  Interest  thereon  from  October  12, 
1891. 

"Third.  That,  at  and  prior  to  the  com- 
mencement of  this  case,  the  Oswego  Roller- 
Mills  Company  was  the  owner  of  block  6 
and  lots  1.  2,  3,  4,  5  in  block  1,  in  Sprulil's 
addition  to  Oswego,  in  Labette  county,  Kan- 
sas, on  which  for  a  number  of  years  past 
there  had  been,  and  then  was,  situated  a 
large  brick  building,  constructed  and  used 
as  and  for  a  flouring  mill,  known  as  the 
Oswego  Roller  Mills,  as  also  grain  elevators, 
ofllce.  and  other  buildings." 

There  Is  no  contention  as  to  the  property 
contained  In  the  fourth  statement  of  fact. 

"Fifth.  That  before  the  contracting  of  the 
Indebtedness  described  In  paragraph  2,  and 
before  the  giving  of  the  mortgage  mention- 
ed In  paragraph  7,  of  this  agreed  statement, 
all  of  the  following  described  articles,  to 
wit,  two  Todd  &  Stanley  patent  double  rolls, 
three  Stevens  double  rolls,  one  Rlckersou 
double  roll,  one  Gray's  bran  roll,  two  Ste- 
vens single  rolls,  one  Fairbanks  bag  and 
barrel  scales,  one  Fairbanks  large  ware- 
house scales;  one  Todd  &  Stanley's  Victor 
rye  burr,  two  two-wheel  truclcs,  one  Rich- 
mond cleaner  No.  O,  one  aspirator  No.  1, 
one  A.  Sc'hwarzwaelder's  American  wheat 
scourer,  one  rye  bolting  chest  and  cloth, 
had  been  purchased  by  the  Oswego  Roller- 
Mills  Company,  for  and  by  It  placed  In  the 
above-described  brick  flouring  mill,  to  be 
used  In  the  operation  of  said  mill,  where 
they  bad  ever  since  been  kept  and  used,  and 
where  they  were  situated  at  the  time  of  the 
commencement  of  this  suit;  that  all  of  said 
articles  were  purchased  for,  and  were  adapt- 
ed to  the  operation  of,  a.  flouring  mill,  and 
tliey  were  all  necessary  for  the  operation  of 
the  ahove-doscril>ed  mill  to  its  running  ca- 
pacity, and  they  had  all  been  used  for  sucli 
puriKise  since  the  time  they  were  put  in 
said  mill,  as  aforesaid. 

"Sixth.  The  Todd  &  Stanley  double  rolls  are 
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patoit  machlnea,  atKnit  tour  feet  hj  Are  feet 
In  timt,  and  about  fire  feet  high,  and  are  sa^ 
ported  by  heary  cart  Iron  frame,  which  la 
a  part  of  the  machine,  and  terminates  at  ttie 
lower  part  of  the  machine  In  four  legs,  which 
rest  Qpon  and  are  fastened  to  two  wooden 
■nil.  These  are  about  alz  feet  UfDg,  two 
Inches  thick,  and  ^ht  Inches  wide.  Bach 
machine  weighs  about  8,000  pounds,  and  Is 
hdd  In  place  partly  by  Its  own  w^^t  and 
parOy  bating,  which  connects  with  the 
motlTs  power  dlreeUy  boieath  the  machines, 
nisy  are  not  othwwlse  annexed  or  afBxed  to 
the  tmlldtav.  The  fliree  Stevens  double  nrtls 
are  wy  atmOaz  to  the  Todd  Jk  Stanley  rolls 
in  outward  appearance,  sla^  and  wel^t. 
One  of  tbem  Is  not  fastened  to  tbe  buOdlng 
at  an.  Each  of  the  other  two  has  three  lag 
screws  passing  throni^  the  slUs  and  Into  the 
floor;  so  that,  if  the  machine  was  mnored, 
there  coidd  be  but  three  holes  left  In  the 
floor,  about  three-eighths  Inches  across,  and 
two  and  one-half  to  three  inches  4e^  The 
two  Bterats  single  rolls  and  the  Bldcersm 
TxiSiB  are  of  the  same  general  character  and 
shape  as  the  double  ztiiB,  but  are  somewhat 
smaller.  One  of  the  Sterens  idntfe  rolls 
and  the  Blckoson  rolls  are  not  fastened  to 
the  bnlldhig  at  all.  but,  like  the  rolls  first 
mentitmed,  are  held  In  place  partly  by  th^ 
wdght  and  partly  by  belting.  The  other 
Sterens  single  does  not  have  wooden 
sills  under  their  legs,  and  Is  Cutened  to  the 
floor  by  a  lag  screw  at  each  leg  to  hold  It  In 
place.  The  Bye  Burr  and  Oray  bran  rolls 
are  also  patent  machines,  somewhat  larger 
and  heavier  than  the  douUe  rolls  machines. 
Th^  are  each  suppwted  by  a  heavy  cast-Iron 
fram^  which  Is  a  part  of  the  machine,  and 
has  a  flange  at  the  bottouL  The  bran  rolls  has 
idx  and  the  rye  burr  four  tbiee-eightha  Incb 
lag  screws,  passing  through  this  flange,  and 
Into  the  floor,  to  hold  the  machine  in  place, 
and  are  not  otherwise  fastened  to  the  bulld< 
Ing.  All  the  above  machines  are  on  the  first 
flow.  Tbe  Rlcbnumd  cleaner  la  a  patent 
machine  sbont  six  by  six  by  1^  feet  In  slie. 
It  Is  supported  wooden  l^p^  which  are  a 
part  of  the  machine.  The  machine  Is  not 
fkstened  to  the  flow  or  bnllding  in  any  man- 
ner, but  there  are  several  pieces  of  scant- 
Ung  fitted  to  and  extending  from  the  top  of 
the  machine  in  different  directions,  to  the 
timbers  and  Joists  of  the  next  floor  to  wlilcb 
they  are  fitted  and  attached,  to  steady  the 
machine.  The  aspirator  is  a  patent  ma- 
chine, abont  two  and  one-half  feet  wide  hf 
four  feet  long,  and  Is  abont  serai  feet  hli^i. 
It  rests  on  four  wooden  l^is,  each  about  one 
and  <Hie-haU  Inches  by  fbur  Inches.  Tbere 
are  two  cleats  to  iverent  tiie  legs  slipping  on 
the  flow,  and  three  braces  at  the  top  of  the 
machine  extending  In  different  directions  to 
tbe  joists  above,  to  which  ttkey  an  fitted  and 
attached  to  steady  tbe  machine.  It  Is  not 
otherwtse  flastensd  to  the  building.  The 
deanw  and  avbator  are  on  tbe  second  floor. 


Tbt  Bchwan  grain  scourer  Is  also  a  patcat 
machlnej,  somewhat  larger  than  the  donUe 
rolls,  and,  like  them,  sapported  by  four  Iran 
legs,  which  are  a  part  of  the  machine,  and 
fastened  to  two  wooden  sills.  One  comm<« 
tiw  bolt  and  one  lag  screw  pasa  throng 
each  sill  of  the  machine.  Tbe  cmnmcm 
bolts  pass  through  the  floor,  but  are  not  fas* 
teued  below.  The  lag  screws  are  three- 
elghtha  Inch,  and  screw  Into  the  floor  and 
jolsta.  The  rye  bolt  Is  a  patent  madilne, 
about  four  feet  wide,  six  feet  high,  and  ten 
feet  long.  It  Is  not  fastened  to  the  building 
at  all.  There  are  spouts  and  elevator  buck- 
eta  pn^rly  fltted  to  all  of  the  above^e- 
acrlbed  machines  extending  from  the  ma- 
chine <m  which  they  rest,  or  to  which  they 
are  attached  to  the  floors  both  above  and  be- 
low, for  the  purpose  ct  conducting  the  grain 
and  Itt  product  to  the  proper  place  In  the 
bnlldlnc.  Badi  Is  also  properly  connected 
with  the  motive  power  In  the  mill  by  proper 
belts  and  puDeyi,  thus  making  the  above- 
described  machinery  with  the  other  machin- 
ery in  tbe  mill  one  eonmlete  system.  Tbe 
above  machines  are  manufactured  In  large 
numbers  by  dUfwent  companies,  and  pat 
upon  tlM  marttet  tor  sale  indlacrlmlnately, 
and  were  none  of  them  manufactured  tac- 
pressly  for  this  mllL  Other  machines  of  the 
same  make  could  be  readily  bought  In  the 
maricet  uA  would  work  eqnaUy  wril  In  the 
place  occupied  by  tbe  machines  levied  upon 
and  above  desciibed.  Unless  because  too 
heavy,  the  above^escrfbed  machlnea  ccmld 
be  removed  without  taking  them  apart,  and 
without  injury  to  them  or  to  the  buildings 
and,  when  so  removed,  could  be  set  op  and 
opnated  eqrtaUy  well  In  some  other  floor 
mUL  The  tracks  and  one  of  the  scales  lev- 
led  upon  axe  In  no  mannsr  taatened  to  flw 
building,  nw  do  they  differ  from  other 
trucks  and  platform  scaka.  They  could  be 
equally  well  used  anywhere  and  In  any  busi- 
ness In  iridch  it  Is  neeessaxy  to  handle  and 
weigh  heavy  objects.  The  other  pair  of 
scales  are  ordinary  platform  scales,  but  let 
down  Into  the  floor  In  a  hole  cot  tbetein,  ao 
that  the  top  of  tbe  pUtfocm  at  tbe  scales  is 
levd  with  the  flow. 

"Seventh.  That  for  the  purpose  of  secur- 
ing tbe  Indebtedness  above  mentioned  In  par- 
agraph 2  of  tUs  agreed  statemut  1^  Os- 
wego Boller-MUls  Oompany  cxee^ed,  ac- 
knowledged, and  delivered  Its  real-estate 
mortgage,  which  was  on  September  11.  18B1« 
dtOy  recwded  In  Book  SS  ot  Uwtgagea^  at 
page  604,  In  tiie  (^ce  of  the  register  of  deeds 
of  lAbette  county,  Kansas,  on  its  property 
situated  In  lAbetto  county,  Kansas,  and  de- 
scribed as  shown  1^  said  record  as  follows, 
to  wit:  'Block  6  (six),  and  lota  one  (1),  two 
three  four  (4),  and  five  (5)  In  Uock 
one  0)t  elt  bi  Sprulirs  addition  to  the  city  of 
Oswego,  In  said  county.  Including  the  f<dlow- 
ing  mills,  grain  elevators,  and  other  build- 
ings, dwellings,  machine  or  repair  shops  be- 
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IcHoglnK  to  or  appert&lnln;  to  said  flouring 
mllUi,*— which  mortgage  also  contained  th€ 
following  among  other  coTenanta,  to  wit: 
"Tbe  said  first  party  also  agrees  to  keep  all 
buildings,  machinery,  and  other  Improre- 
ments  on  said  real  estate  In  as  good  repair 
and  condition  as  the  same  are  In  at  this  date, 
and  shall  permit  no  waste  nor  removal  of 
said  buildings,  machinery,  or  other  Impcoye- 
ments,  and  the  commission  of  waste  shall,  at 
the  option  of  the  mortgagee,  render  this 
mortgage  to  be  dne  and  payable.'  That  the 
conditions  of  said  mortg^e  had  been  broken, 
and  plaintiffs  had  commenced  suit  for  Its 
foreclosnre  la  the  district  court  tor  Labette 
county,  Kansas,  before,  and  which  was  pend- 
ing at  the  time  of,  the  levy  mentioned  In  par- 
agraph nine  of  this  agreed  statement" 

"Ninth.  That  on  March  1,  1881,  the  08we> 
go  Boller-MlIlB  Company  had  iwrsonal  prop- 
erty In  the  city  of  Oswego,  Labette  county, 
Kansas,  subject  to  assessment  and  taxation, 
which  was  assessed  and  taxes  levied  there* 
on;  that  said  taxes  remaining  unpaid  on  Jan- 
nary  15,  1882,  the  treasurer  of  said  county  Is- 
sued his  tax  warrant  directed  and  delivered 
to  the  defendant  herein,  as  the  sheriff  of  said 
county,  who  thereafter,  on  February  22, 1892, 
levied  the  same  on  all  the  property  described 
in  paragraphs  four  and  Ave  of  this  statement 
of  facts;  that  aU  the  proceedings  leading  up 
to  the  Issuance  and  levy  of  said  warrant 
were  regular,  and  said  warrant  authcHizod 
the  levy  on  the  pn^rty  described  In  para- 
graph five  herein,  provided  the  same  was,  un- 
der the  facts  herein  shown,  liable  to  be  ap- 
proiHTlated  for  the  payment  of  said  personal 
taxes  as  aforesaid." 

The  first  specification  of  error  is  that  the 
sheriff  was  not  the  real  party  In  Interest,  and 
no  Injunction  should  have  been  granted  with- 
out making  the  municipalities  to  whom  the 
taxes  were  due  parties  defendant  We  think 
this  position  Is  not  well  taken.  This  was 
not  a  proceeding  to  enjoin  the  collection  of 
taxes.  It  Is  agreed  that  the  taxes  are  due 
and  unpaid,  and  that  the  tax  warrant  was 
the  proper  authority  for  collecting  same. 
The  sheriff  bad  simidy  levied  the  writ  upon 
the  property  which  the  defendants  In  error 
claimed  was  not  subject  to  pay  the  taxes, 
and  which  they  were  eitltled  to  have  pro- 
tected on  account  of  their  mortgage.  It  was 
an  action  to  enjoin  the  sale  of  specific  prop- 
erty, and  we  think  the  sheriff  was  the  real 
party.  If  the  municipalities  whose  rights 
as  abstract  pn^rttton  were  not  affected  by 
this  proceeding  claimed  any  Interest  hi  the 
■ale  of  this  particular  propoty,  and  desired 
to  be  made  parties,  the  way  was  open  and 
dear;  and,  not  having  availed  themselves  of 
this  opportunity,  It  Is  now  too  late.  Where 
one's  property  Is  aboot  to  be  appropriated  by 
another,  one  need  look  only  to  the  person 
acting,  In  whatever  c^padty.  We  have  care- 
fully examined  the  aathoritlea  cited  by  the 
learned  eonniel  for  plaintiff  In  wror,  vis. 


Mining  Co.  t.  Growl,  9  Kan.  App;  288, 
Pac.  132,  and  cases  there  cited,  and  are  of 
the  opinion  that  they  are  not  In  point  The 
case  of  Holshigton  v.  Brakey,  81  Kan.  S60,  8 
Pac.  863,  In  our  opinion,  states  the  law  of 
this  case.  If  this  was  an  action  to  enj<^ 
the  collection  of  the  taxes,  a  different  nila 
and  principle  would  probably  obtain. 

The  second  specification  is.  In  effect,  that 
the  agreed  facts  are  eUent  as  to  the  unrea- 
sonable impairment  of  the  mortgage  security 
by  the  removal  of  the  machinery.  We  think 
It  fairly  deduclNe,  the  contrary  not  appear- 
ing, that  the  security  would  be  jeopardized 
and  greatly  Impaired  by  such  removal.  It  la 
agreed  that  the  "articW  were  all  necessary 
for  the  operation  of  the  "mill,"  and  were  a 
part  of  "one  complete  system."  This  being 
true,  to  divest  the  mill,  which  was  security 
for  such  a  large  sum,  of  all  the  necessary  ma^ 
chinery,  and  wreck  the  syst^n,  could  but 
r«ider  the  property  valueless  as  a  mill,  and 
must  presumably  greatly  impair  ttie  security, 
which  defendants  In  error  had  the  right  to 
have  [weserved.   There  was  no  error  In  this. 

It  is  insisted  by  counsel  for  defendants  in 
error  that  the  questions  presented  snd  detei^ 
mined  above  should  not  be  considered  by 
this  court  tor  the  reason  Quit  they  were  not 
raised  In  the  trial  court  This  contention 
would  have  controlling  force  If  the  record 
disclosed  that  as  a  fact  b°t  It  does  not 

We  Mmie  now  to  the  consideration  of  the 
principal  question  In  the  case,  viz.:  Was  the 
property  In  controversy  real  or  personal  proiK 
erty?  We  find  It  dlfflcnlt  If  not  Impossible, 
to  state  an  entirely  satisfactory  rule  which 
will  ap[dy  to  all  cases  Involving  questions  of 
this  character.  The  terra  "fixtures"  has  been 
used  by  so  many  waters  In  such  various 
senses,  and  this  ambiguity  so  often  followed 
hi  adjudicated  cases,  that  there  Is  Inextrica^ 
ble  confusion  both  in  the  text-books  and 
adjudged  cases  as  to  what  is  anch  an  an- 
nexation of  chattels  to  realty  as  to  make 
them  part  of,  and  pass  by  transfer  of,  the 
realty.  Ihe  only  clear  thing  In  the  midst 
of  the  darkness  Is  that  each  particular  case 
must  depend  for  solution  upon  Its  jieculiar 
facts,  and  not  upon  any  unrelaxlng  rule  of 
law.  An  attempt  to  reconcile  the  authori- 
ties on  the  subject  would  t>e  futile,  and  to  r& 
view  them  would  be  an  endless  task.  There 
Is,  however,  a  line  of  authorities  at  variance, 
as  we  believe,  with  but  few  of  the  well-con- 
sidered adjudications,  which,  when  ^tpUed 
to  the  "stated  facts"  In  this  case,  bring  order 
out  of  apparent  chaos,  and  render  a  correct 
solution  of  the  question.  The  facts,  so  f&r 
as  they  are  needful  to  a  determination  of  this 
question,  are:  The  Oswego  Boller-MIIls  Com* 
pany  was  the  owner  of  the  land  described  in 
the  mortgage,  the  "large  brick  building,  grain 
elevator,  offices,  and  other  bulldbigs"  situate 
thereon,  and  the  property  In  controversy, 
which  latter  had  been  purchased  hy  said 
company,  and  placed  In  aald  telck  bnUdlog^ 
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with  Intentton  of  using  It  In  tbe  aoimtixm  of 
the  mill,  and  making  It  permaneotly  a  part 
of  same,  and  it  was  so  used  and  kept  contin- 
iransly  to  the  date  of  the  sheriff's  levy;  that 
said  property  was  all  necessair  to  the  opera- 
tion of  the  mUl;  that  spouts  and  Aerator 
buclcets  were  properly  fitted  to  said  nuichln- 
ery,  and  attached  to  the  flows  of  the  build- 
ing, both  above  and  below,  and  all  connected 
with  the  motiTe  power  by  belta  and  pulleys, 
"thus  making  the  above^escrlbed  machinery, 
with  othw  machinery  in  the  mill,  one  com- 
plete system";  that  said  macbhwry  was  large 
and  heavy,  separate  articles  weighing  3,000 
pouiuls  and  more,  and  was  all  attached  in 
some  manner,  eitho'  by  screws,  bolts,  deats, 
braces,  or  pulleys,  and  belts  to  the  building. 
Thus,  we  have  the  mfll  which  the  mills 
company  mortgaged  to  d^endants  In  error 
to  secure  the  debt  before  mentioned.  We 
have  said  that  the  facta  prove  that  the  mills 
company  Intended  to  make  the  machinery  a 
permanent  Improvement,  and  part  of  the  mill 
property.  This  la  cleariy  shown  by  the  fact 
that  the  mortgage,  by  Its  tonus,  included  the 
mill,  which,  by  every  known  deflnltlon,  when 
used  as  here,  includes  the  machinery.  The 
mortgagor  also  agreed  to  keep  the  machinery 
"and  other  Improvements  on  said  real  es- 
tate" in  repair.  Undw  the  facts,  and  au- 
thorities below  cited,  the  property  In  contro- 
versy Is  real  estate,  and  not  subject  to  sale 
on  the  Bherlfrs  tax  warrant.  We  may  fur- 
ther add  that  there  are  tew,  it  any,  adjudi- 
cated cases,  where  all  the  elements  were  pres- 
ent as  here,  that  contravene  our  conclusion. 
The  elements  are  unity  of  ownership;  annex- 
ation, actual  or  constructive,  to  the  realty; 
intention  to  make  a  chattel  a  permanent  fix- 
ture; adaptation  to  use  api^ed;  and,  last, 
btit  by  no  means  least,  the  inclusion  of  the 
property  In  the  mortgage. 

We  cite  the  following  authorities:  That  all 
things  used  In  a  factory  which  are  a  part  of 
the  machinery  necessary  In  the  process  of 
the  manufactnre  are  flzturee,  covered  by  a 
mortgage  of  this  character,  cannot  be  doubt- 
ed. Huston  V.  Clark  (Pa.  Sup.;  29 
AU.  8G6;  Gge  v.  Kllie.  84  Pa.  St  333: 
Woolen  Mill  Co.  v.  Hawley,  44  Iowa,  67.  A 
sawmill  and  Its  appointments  are  prima  facie 
parts  of  the  real^,  If  no  contrary  Intent  or 
understanding.  Robertson  v.  Corsett,  39 
Mich.  7T7,  782,  788;  Davenport  v.  Shants,  43 
Vt.  640,  5.51.  Machinery  put  in  a  mill  after 
the  execution  of  a  mortgage  becomes  part  of 
the  real  estate,  and  subject  to  the  mortgage. 
Gardner  v.  Flnley,  19  Barb.  317.  320:  John- 
ston V.  Morrow,  60  Mo.  3:iJ>-:i42;  Thompson 
V.  Vinton,  121  Mass.  139.  Where  permanent 
annexation  Is  Intended,  the  article  becomes  a 
part  of  the  realty.  Morrison  v.  Berry,  42 
Mich.  389,  4  N.  W.  731 ;  Seeger  v.  Pettit,  77 
Pa.  St.  437;  Wheeler  v.  Bedell,  40  Mich. 
fiflS,  and  cases  there  cltwl ;  4  Cent.  Law  J. 
22;  Dooley  v.  Crist,  25  III.  5."»1.  Adaptation 
to  nso  and  purpose  Is  one  of  the  tests.  Voor- 


hla  v.  Freeman,  2  Watts  &  B.  110;  Pyle  v. 
Pennock,  Id.  890;  Fanar  v.  Btackpole.  6  Me. 
154.  A  steam  oigine  and  boiler  bought  by  a 
nUll  owner,  and  hauled  upon  the  ground, 
with  the  hitentlon  of  pladng  it  In  mlU,  be- 
comes a  part  of  the  realty.  Pattern  v.  Moore, 
37  Am.  Bep.  789;  Stillman  v.  Flennlken,  6» 
Iowa,  450,  10  N.  W.  842.  Chuacter  of  prop- 
erty may  generally  be  determined  by  agree- 
ment Fratt  v.  Whittler.  58  Cat  126;  Fred- 
erick T.  Devol,  16  Ind.  367;  Warner  v.  Ken- 
ning, 2S  Mbm.  178;  Foster  v.  Prentin,  75 
Me.  279;  Hunt  v.  Iron  Co.,  97  Mass.  279; 
Sampson  v.  Graham,  96  Fa.  St.  406;  Smith 
V.  Waggoner,  60  Wis.  165,  6  N.  W.  668.  Roll- 
ing stock  and  other  iwoperty,  atrlctly  and 
prop^y  appnrt«iant  to  the  roaid,  are  part  of 
the  road,  and  covered  by  a  mortgage  which 
in  terms  embraces  rolling  stock.  Fnxmen' 
Loan  &  Trust  Co.  v.  St.  Joseph  &  D.  G.  B. 
Co..  3  DUl.  412,  Fed.  Cas.  No.  4,669,  opinknt 
by  Justice  MOIct.  Bee,  also.  Judge  DUlon's 
review  of  Elwell  on  Fixtures,  4  Cent  Eaw  J. 
22.  The  Judgment  of  the  district  court  Is 
affirmed.   All  the  judges  concurring. 


<S  Kan.  App.  53S1 

DRAKE  et  al.  v.  BGESB,  Sheriff. 

(CJourt  of  Appealf  of  Kanaas,  Sontliem  Depart- 
ment, B.  D.   Dec.  22,  1897.) 

HaKMLBSS  EHROR  —  FkAU1>III.BITT  OoiTVlTAHCa — 
CHATTIb  VoaTeAOB. 

1.  Where  there  Is  an  abundance  of  competeot 
evidence  to  establish  a  fact,  it  is  immaterial  er- 
ror to  permit  tbe  introduction  of  incompetent  evi- 
dence tending  to  establish  such  fact. 

2.  The  following  instruction  does  not  correct- 
ly state  the  law:  "Under  the  Kansas  homestead 
laws,  it  was  no  fraud  on  the  creditors  represent- 
ed by  the  defendant  for  the  plaintiffs  m  good 
faith  to  release  the  mortgage  on  the  homestead, 
and  take  in  lieu  thereof  the  chattel  mortgage  on 
the  goods,  except  in  so  far  as  it  covered  goods 
pnrcnnsed  by  Lceper  Bros,  from  said  creditors, 
and  at  the  time  unpaid  for;  but,  if  it  did  cover 
any  such  goods,  to  that  extent  tt  was  void;"  and 
in  this  case  the  subetaDtial  lifdits  ot  the  plaintiffs 
in  error  were  materially  prejudiced  W  it 

(SyUabus  by  the  Court.) 

Error  from  district  court.  Bourbon  county; 

J.  S.  West,  Judge. 

Beplevln  by  C.  F.  Drake  and  others,  part- 
ners as  the  Bank  of  Ft  Scott,  against  Simon 
Reese,  sheriff  of  Bourbon  county.  Judgment 
for  defendant,  and  plaintiffs  bring  error.  Re- 
versed. 

Walter  L.  Simons,  for  plaintiffs  In  error. 
C  B.  Cory,  for  defoidant  In  error. 

DEXNISON,  P.  J.  This  Is  an  action  In  re- 
plevin brought  in  the  district  court  of  Bour- 
bon county,  Kan.,  by  the  plaintiffs  in  error,  as 
plaintiffs,  against  the  defendant  in  error,  as 
defendant,  to  recover  from  him  the  possesi^ion 
of  certain  goods  and  merchandise.  The  peti- 
tion of  the  plalntiflh  alleges  that  they  have  a 
special  ownership  In,  and  are  entitled  to  the 
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Immediate  pomesslon  oC  nld  goods  and  mer- 
chandise, which  are  being  unlawfully  detain- 
ed by  said  defendant  The  petition  further  al- 
leges that  on  the  lltta  day  of  July,  1891,  said 
goods  and  merchandise  were  owned  by,  and 
were  in  the  possession  of,  Leeper  Bros.,  and 
that  upon  said  day  they  were  owing  these 
idalntlffs  the  sum  of  fl,657,  and  gare  them 
their  note  tberefor,  drawing  Interest  at  10  per 
cent,  from  date,  and  gave  them  a  chattel 
mortgage  upon  their  stock  of  goods  and  mer- 
chandise, which  mortgage  was  duly  recorded, 
and  that,  also  upon  said  day,  these  plaintiffs 
took  possession  of  the  property  described  In 
said  mortgage,  and  that  thereafter,  on  said 
day,  the  defendant  wrongfully  and  unlawful- 
ly took  a  portion  of  said  goods  and  merchan- 
.dise  from  the  possession  of  the  plaintiffs,  and 
that  on  the  20th  day  of  July,  1801,  the  plain- 
tiffs demanded  of  said  deiendant  the  posses- 
sion of  said  goods  and  merchandise  so  taken 
from  them  as  aforesaid,  and  the  said  defend- 
ant refused  to  deliver  said  goods  and  mer- 
chandiae,  or  any  part  thereof,  to  the  plaintiffs, 
and  has  held  the  same  unlawfully  ever  since. 
The  defendant,  In  his  answer,  alleges  that  he 
is  the  sheriff  of  Bourbon  county,  Kan.,  and 
that  he  held  said  goods  and  merchandise  by 
virtue  of  an  order  of  attachment  Issued  out  of 
the  district  court  of  Bourbon  county,  Kan., 
in  an  action  therein  pending,  In  which  Swof- 
ford  Bros,  were  plaintiffs  and  Leeper  Bros, 
were  defendants.  He  also  denies  all  the  al- 
legations of  the  petition,  except  such  as  are 
specdally  admitted,  and  further  alleges  that 
"said  Lieeper  Broa  and  the  plaintiffs,  with 
others,  altered  into  an  unlawful  and  fraud- 
ulent conspiracy  to  cheat,  wrong,  and  de- 
fraud the  creditors  of  said  T>eeper  Bros. ;  that 
In  furtherance  of  said  conspiracy  there  were 
executed  on  June  11,  1801,  1^  said  Le^r 
Broa.,  several  conveyances  covering  the  en- 
tire property  of  said  firm;  among  them  was 
the  chattel  mortgage  under  which  plaintiffs 
claim,  and  a  general  assignment  for  the  bene- 
fit of  said  lieeper  Bros.*  creditors."  The  de- 
fendant also  alleges  that  he  took  said  goods 
and  merchandise  from  Leeper  Bros,  before 
said  instruments  had  been  completed  and  ffl- 
ed  for  record,  and  before  plaintiffs  had  pos- 
session of  said  property,  or  had  any  right  to 
the  possession  thereof,  and  farther  says  that 
"each  of  said  conveyances  was  executed  for 
the  purpose  and  with  the  intention  of  cheat- 
ing, wronging,  delaying,  and  defrauding  the 
creditors  of  said  Leeper  Bros.,  among  whom 
were  the  plabitlffs  in  the  attachment  suits 
hereinbefore  mentioned;  that  they  were  each 
and  all  fraudulent  and  void;  that  they  were 
given  without  any  sufficient  consideration; 
that  they  all  constituted  but  a  single  transac- 
tion; and  that  all  these  facts  were  well 
known  to  the  plaintiffs  when  said  plaintiffs' 
chattel  mortgage  was  given  and  accepted." 
The  plaintiffs  replied  with  a  general  denial. 
The  issues  raised  by  these  pleadings  were: 
First   Was  the  <^ttel  mortgage  glvai  by 


Leeper  Bros,  to  these  plaintiffs  valid,  and 
based  upon  a  sufficient  consideration?  Sec- 
ond. Did  the  sheriff  levy  the  attachment  Is- 
sued In  the  case  of  Swofford  Bros,  against 
Leeper  Broa.  upon  said  goods  and  merchan- 
dise prior  to  the  filing  of  the  mortgage  of  said 
plaintiffs,  and  prior  to  the  ftme  they  took  pos- 
seeslon  of  said  goods? 

The  defendant  in  error  contends  that  the 
chattel  mortgage  Is  void:  First  For  the  rea- 
son that  the  plaintiffs  held  a  note  of  $1,000 
against  the  said  Leeper  Bros.,  which  was  se- 
cured by  a  mortgage  upon  the  homestead  of 
one  member  of  the  firm,  and  that  they  deliv- 
ered Leeper  Bros,  said  note,  and  canceled  the 
real-estate  mortgage  which  had  been  givm  to 
secure  the  same,  and  that  said  91,000  note 
was  a  part  of  the  consideration  of  said  chattel 
mortgage.  Second.  That  the  chattel  mort- 
gage given  Leeper  BtoK.  to  these  plain- 
tiffs, and  the  other  conveyances  upon  the 
same  property,  and  the  general  assignment 
for  the  hmeflt  of  said  Leeper  Bros.'  creditors, 
xfere  all  parts  of  one  and  the  same  transac- 
tion, and  that  each  was  executed  for  the 
purpose  and  with  the  intent  of  cheating  and 
d^Trauding  the  creditors  of  said  Le^er 
Bros.,  and  that  all  these  facts  were  known  to 
the  plaintiffs  when  the  chattel  mortgage  was 
given  by  said  Leeper  Bros,  and  accepted  by 
said  plaintiffs.  Before  proceeding  to  exam- 
ine the  record  relative  to  the  validity  of  the 
chattel  mortgage,  we  will  dispose  of  the  ques- 
tion as  to  whether  the  defendant  took  posses- 
sion of  the  property,  under  his  order  of  at- 
tachment before  the  chattel  mortgage  was 
filed  for  record-.  The  answer  specially  admits 
the  execution  of  the  note  and  mortgage  from 
lieeper  Bros,  to  the  plaintiffs,  and  that  the 
mortgage  was  filed  at  the  time  alleged  (the 
time  alleged  was  the  11th  day  of  July,  1891, 
at  2:30  o'clock  p.  m.),  and  duly  recorded.  The 
answer  alleges  that  by  virtue  of  said  order  of 
attachment,  and  in  obedience  to  the  com- 
mands thereof,  the  defendant  levied  upon, 
and  took  possession  of,  the  property  mention- 
ed, on  July  11,  1801,  at  3:15  p.  m.  on  said 
day.  This  question  la  therefore  settled  by  the 
pleadings  in  the  case,  and,  if  the  chattd 
mortgage  of  the  plaintiffs  Is  valid,  they  are 
entitled  to  the  possession  of  the  goods. 

There  Is  but  one  question  In  Issue  In  this 
case,  and  that  is  the  validity  of  the  plaln- 
tlffs*  chattel  mortgage.  If  their  mortgage  was 
valid,  they  are  entitled  to  a  verdict  and  Judg- 
ment. If  It  was  not  valid,  the  defendant  was 
entitled  to  a  verdict  and  judgment  If  the 
chattel  mortgage  was  Invalid,  it  Is  because  it 
was  without  sufficient  consideration,  or  be- 
cause of  fraud  In  Its  execution  which  was 
participated  In  by  the  plaintiffs  in  error. 

The  plaintiffs  In  error  contend  that  the 
conrt  erred  In  Its  admission  of  Incompetent 
testimony  by  the  defendant  snd  In  Its  re- 
fusal to  strike  out  evidence  Improperly  ad- 
mitted, and  in  its  refusal  to  admit  competent 
evidence  of  the  plaintiffs.   We  have  car*- 
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fullj  examined  the  eTldeoce,  and  the  obje<s 
tlons  of  the  plalntlffB  In  error  thereto;  and, 
while  we  are  sattsfled  that  the  court  Improp- 
erly admitted  hearsar  testimony,  we  do  not 
think  that  the  platntlffa  In  error  were  preju- 
diced thereby,  for  the  reason  that  there  waa 
an  abundance  of  competent  testimony  Intro- 
duced which  satisfactorily  established  the 
facts  attempted  to  be  established  by  said  hear- 
say testimony,  and  such  facts  are  nowhere 
denied  by  said  plalntlfb  in  error. 

The  plaintiffs  In  error  forther  contend  that 
the  court  erred  In  the  instructions  given  to 
the  Jury.  Instruction  No.  9  reads  as  fol- 
lows: *'Under  the  Kansas  homestead  laws, 
It  was  no  fraud  on  the  creditors  represented 
by  the  defendant  for  the  plaintiffs  In  good 
faith  to  release  the  mortgage  on  the  home- 
stead, and  take  in  lieu  thereof  the  chattel 
mortgage  on  the  goods,  except  In  so  far  as 
tt  covered  goods  purchased  by  Leeper  BrosL 
from  said  creditors,  and  at  the  time  unpaid 
for;  bat;  If  It  did  cover  any  such  goods,  to 
that  extent  It  was  void."  The  defendant  In 
OTor  omtends  that  this  Instruction  covers 
the  law  that  Is  laid  down  1^  om  rapreme 
court  In  Long  v.  Murphy,  27  Kan.  876,  and 
that  the  goods  purchased  1^  lieeper  Broa.  from 
Swoftord  Bros,  did  go  to  pay  for  the  home- 
ste&d,  and  that  It  makes  no  dlfterence  wheth- 
er It  was  by  an  original  purchase  of  the  bome- 
■tead,  or  by  satlflfying  a  mortgage  thereon, 
—the  result  would  be  the  same.  There  Is  a 
wide  distinction  between  this  contention  and 
the  findings  of  the  saffnant  court  in  27  Kao, 
supra.  In  that  case  the  court  held  the  transfer 
to  be  valid,  but  pwmltted  tb»  CTedlton  to  at- 
tack the  bomestead.  In  this  case  it  to  held  by 
this  Instruction  that  the  transfer  is  Invalid,  and 
permits  the  creditors  to  attack  the  goods.  In 
the  27  Kan,  case  the  fraud  was  committed  by 
the  debtor,  and  the  creditor  was  permitted  to 
apply  the  property  found  in  the  frandnleBt 
debtor's  bands  to  the  paymoit  of  hla  det>t 
The  instruction  In  this  case,  without  attach- 
ing fraud  to  tbe  transferee  of  the  goods,  per- 
mits the  credltw  to  lean  tbe  homestead  in 
the  hands  of  the  fraudulent  debtor,  and  at- 
tack tbe  gooda  in  the  hands  of  the  Innocent 
purcliaaer.  The  plaintHEs  In  error  also  con- 
tend that  file  court  erred  in  the  ^ving  of 
instructions  Nob.  B.  fl;  and  7,  which  rei^  fts 
foltowB.*  **(6>  If,  tbraefore,  yon  find  that.  In 
executing  tbe  cliattel  mortg^sea  and  deed  ot 
assignment,  Leeper  Bros,  determined  upout 
pr^ared,  or  had  iw^iared,  and  executed 
them  all  practically  together,  so  as  to  con- 
stitute one  simultaneous  and  continued  trans- 
action, end  Intended  In  fact  by  one  truisac- 
tlon  to  dispose  of  their  property  by  way  of 
assignment,  and  to  pr^er  the  plalnUSs  over 
other  creditors,  then  their  mortgage  would 
be  void,  BO  far  as  Leeper  Bros,  are  concerned. 
And  1^  In  addition  to  tbi%  the  plaintiff^  or 


any  of  them,  or  their  agent  or  attorney,  who 
was  acting  as  such  at  the  time  their  mort- 
gage was  dellvsred,  had  at  that  time  notice 
or  knowledge  that  Leeper  Bros,  were  about 
to  make  an  assignment,  or  were  already  pre- 
imrlng  one,  this  would  render  tbe  mortgage 
void  as  to  the  plaintiffs,  also,  and  they 
could  not  recover  In  this  action.  (0)  Or  1^ 
at  this  time,  Leeper  Bros,  were  acting,  m  re- 
spect to  the  execution  of  such  instrument,  in 
bad  faith.  Intending  to  cheat  and  defraud 
their  other  creditors,  and  the  idalntlfls  had 
such  knowledge,  as  above  Indicated,  of  such 
fraudulent  Intention  on  Leeper  Bros.*  part, 
or  were  In  conspiracy  with  them  to  cheat 
and  defraud  their  other  creditors,  then  In 
either  of  these  cases  the  mortgage  would  be 
void  as  to  them.  (7)  But  if  Leeper  Bros, 
had  such  fraudulent  purpose^  unknown  to 
pUUntlfls,  <nr  If  they  were  trying  by  one 
tranaactl<Hi  to  make  an  ass^nmrat,  and  at 
the  same  time,  as  a  part  thereof,  to  prefer 
certain  credltOTS,  and  still  tbe  plalntiffB  had 
no  such  notice  or  knowledge  as  above  indi- 
cated when  they  received  their  nuotgagSh 
but  acted  in  good  faith  simply  to  secure 
themselves  for  a  just  claim,  the  mortgage 
would  be  valid  as  to  them."  These  Instruc- 
tions do  not  correctly  state  tbe  law.  In  Kan- 
sas, If  a  debtor  cxecntes  a  cbattd  mortgage 
npon  bis  property  for  tile  ben^  of  certain 
creditors,  and  at  tlie  same  time,  and  as  part 
of  tbe  same  transaction,  executes  a  deed  of 
assignment  for  the  benefit  of  all  his  cred- 
itors, the  deed  of  assignment  la  valid,  and 
the  mortgagees  claim  undtt  the  deed  of 
assignment,  but  cannot  claim  under  their 
mortgage;  and  this  is  tme  whether  or  not 
the  mortgagees  had  knowledge  of  the  ctm* 
duct  of  the  debtor,  and  although  they  were 
present  as  vigilant  creditors  trying  to  en- 
force their  claim.  Goodman  v.  Kendall,  06 
Kxn,  480^  48  Pae.  687.  Bnt  if  tbe  mintiMe 
was  executed  prior  to  tbe  assignment;  and 
did  not  constitute  a  part  of  the  same  trans- 
action, and  was  executed  in  good  taHth  by 
the  debtor,  to  one  of  his  creditors,  to  secure 
a  pre-existing  debt,  which  mortgage  had  pre- 
viously been  promised  by  the  debtor  to  ncli 
creditor,  and  npon  Us  denuud  therefor,  suck 
mortgage  would  be  valid.  Bee  Dodd  v.  HlUa. 
20.  Kan.  707,  and  the  notes  dted  bi  tbe  sec- 
ond edition  annotated.  We  are  unable  to 
s^  that  the  rights  of  the  plaintiflB  in  error 
were  prejudiced  by  the  giving  of  instruc- 
tions Nos.  6,  a,  and  7,  nndw  tiie  issues  in 
this  case,  although  such  Inatmcttona  were 
erroneous,  bnt  the  material  rights  of  the 
plaintiffs  In  am  were  certainly  prejudiced 
by  the  giving  of  instruction  Na  8;  and  be- 
cause of  such  error  the  Judgment  of  tbe  dis- 
trict eourt  is  reversed,  and  the  cause  ifr 
manded  for  a  new  trial.  All  the  Judges  €t» 
carting. 
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KELliEY  T.  RHOADS,  Oonntr  Auewor. 

(Sapreme  Ooort  ot  Wyoming.   Jan.  6,  18&&) 

Taxbs  — LiTC  Stock— CosoTiTCTioK— Statutes— 
QcESTios  roR  JcRT— Voluntary  Fatmssit 
— Actios  to  Krcovbk — Paktibs. 

1.  Act  Feb.  16,  1895  (repealed  by  Act  March 
1,  18t^),  which  provided  that  all  live  stock 
brought  into  the  state  for  the  purpose  of  being 
grazed  should  be  taxed  for  the  fiscal  year  dur- 
ing which  it  was  brought  into  the  state,  and 
vnich  Tested  the  county  aBBesaors  with  powers 
to  collect  the  same  as  soon  as  the  property  was 
brought  into  their  counties,  is  not  in  conflict 
with  Const  U.  S.  art.  1,  S  8,  par.  3,  which  pro- 
vides that  congress  shall  have  power  to  regu- 
late commerce  among  the  several  states. 

2.  Act  Feb.  18,  18^  (repealed  by  Act  March 
1,  1S®7),  is  not  in  conflict  with  Const.  U.  8.  art. 
4,  S  2,  which  provides  that  the  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  of  the  several  states. 

3.  Act  Feb.  16,  18»5  (repealed  by  Act  March 
1,  1897),  is  not  in  conflict  with  (Jonat.  TJ.  8. 
Amend.  14,  S  1>  which  provides  that  no  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  prlvil^es  or  immunities  of  citi- 
zens of  the  United  States. 

4.  Whether  sheep  which  are  being  driven 
throD^h  the  state,  and  maintauied  by  grasing 
while  en  route,  are  driven  Into  the  state  for  the 
purpose  of  being  grazed,  within  the  meaning  of 
Act  Feb.  16.  1895,  which  authorized  the  tax- 
ation of  such  property,  Is  a  question  of  fact 
for  the  jury. 

5.  In  order  to  render  live  stock  taxable  onder 
Act  Feb.  10,  1895  (repealed  by  Act  March  1, 
1897),  which  provided  for  taxing  live  stock 
brought  into  the  state  for  the  purpose  ot  being 
grazed,  an  intent  that  sacb  stock  should  remain 
in  the  state  permanently  is  unnecessary. 

6.  When  sheep  were  brought  into  a  state  for 
the  purpose  of  being  grazed,  and  were  in  the 
meantime  driven  slowly  throuch  the  state,  with 
the  ultimate  intention  of  being  shipped  into 
another  state,  such  exportation  did  not  begin, 
so  as  to  exempt  the  property  from  taxation  In 
the  state,  mitll  the  sheep  were  started  on  their 
final  journey  from  the  state  by  rail. 

7.  When  property  is  otherwise  legally  taxable 
ander  the  revenue  laws  of  a  state,  it  will  not  be 
exempt  from  such  taxation,  in  the  absence  of  a 
statute,  because  it  has  been  returned  for  assess- 
ment and  taxation  for  the  same  year  In  an- 
other state. 

8.  Act  Feb.  16,  1806  (repealed  by  Act  March 
1,  1897),  which  provided  that  all  live  stock 
brought  into  the  state  for  the  purpose  of  be- 
ing grazed  should  be  taxed  for  the  fiscal  year 
during  which  it  was  brought  into  the  state,  and 
which  provided  that  assessors  were  vested  with 
the  powers  conferred  opon  other  officers  for 
the  collection  of  taxes,  and  that  such  assessors 
should  levy  and  immediately  collect  such  taxes 
as  soon  as  such  property  was  brought  into  their 
counties  to  graze.  Is  controlled  by  Rev.  St.  § 
S846,  which  provides  that  personal  property 
coming  into  the  state  after  tue  annual  assess- 
ment should  y^e  asM'ssi^d  at  the  same  valiir  a^i 
other  property  of  like  kind  is  appraised,  and 
that  the  levy  shall  be  the  same  as  that  of  like 
property  for  the  current  year;  and  that  any 
person  aggrieved  by  any  proceedings  under  this 
chapter  may  apply  to  the  board  of  county  com- 
missioners to  Dave  such  assessment  equalized 
or  corrected,  and  it  shall  be  the  duty  of  the 
commissionera  to  equalize  such  assessment  as 

iustlce  may  require,  and,  if  such  party  shall 
ave  paid  an  unjunt  tax,  then  to  refund  to  him 
the  amount  he  piiid  in  excess  of  whiit  he  ought 
to  have  paid;  and  does  not  deprive  one  of  an  op- 
portunity for  hearing  and  review,  in  violation 
of  Const.  Wyo.  art.  1,  8  5,  which  provides  "that 
no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  ot  law." 
61P.-38 


S.  And  does  not  Tlolate  any  prlndpal  of  uni- 
formity and  equality  In  assessment  under  Const. 
Wyo.  art.  1,  fi  28,  which  provides  that  all  tax- 
ation shall  be  equal  and  uniform. 

10.  And  Is  not  in  violation  of  Const.  Wyo.  art. 
15,  fi  11,  which  provides  that  "all  property  ex- 
cept as  in  the  constitution  otherwise  provided 
shall  be  uniformly  assessed  for  taxation,  and 
the  legiidature  shall  prescribe  such  regulations 
as  shall  secure  a  just  valuation  for  taxation  of 
all  property,  real  and  persona)." 

11.  The  county  assessor,  in  company  with  a 
deputy  sheriCE,  demanded  of  plaintiffs  agent 
payment  of  taxes  upon  a  herd  of  sheep.  I'ay- 
ment  was  refused,  and  the  assessor  stated  that 
he  would  take  enough  sheep,  and  sell  them  to 
pay  the  taxes  and  costs,  whereupon  the  agent 
paid  the  taxes  to  the  assessor.  Meld,  that  such 
payment  was  inv<duntnry,  and  could  be  recov- 
ered if  the  tax  was  Illegal. 

12.  If  a  former  decision  of  the  supreme  court 
appears  to  be  radically  unsound,  and  subserves 
no  useful  purpose,  but  establishes  a  hardship 
which  is  not  within  the  manifest  contemplation 
of  the  law,  and  if  no  injurious  resnlts  will  fol- 
low a  reversal,  no  principle  of  stare  decisis  inter- 
feres with  a  reconsideration  of  the  principles 
involved,  and  a  reversal  of  the  doctrine  former- 
ly announced. 

13.  Kev.  St.  §  3056,  which  provides  that  actions 
to  recover  back  taxes  must  be  brought  against 
the  officer  who  made  the  collection,  or  his  per- 
sonal representative,  and,  when  the  taxes  col- 
lected have  been  actually  paid  over  to  any  mu- 
nicipal corporation  for  whose  use  it  was  collect- 
ed, then  an  action  aiiall  be  broufdit  against  said 
municipal  corporation  to  recover  said  taxes, 
is  not  in  conflict  with  Bev.  St  I  8^  which 
provides  that  where  any  person  shall  pay  any 
tax  that  shall  be  found  to  be  illegal,  the  board 
of  county  commissioners  shall  direct  the  treas- 
urer to  refund  the  same  to  the  taxpayer,  or,  if 
any  real  property  shall  be  sold  for  the  payment 
of  such  erroneous  tax,  the  error  may  at  any 
time  be  corrected,  and  shall  not  affect  the  Tallu- 
Ity  of  the  sale,  but  such  property  shall  be  re- 
deemed by  the  county. 

14.  Under  Kev.  St.  §  3055,  an  action  to  recovar 
taxes  paid  under  compulsion  to  the  county  as- 
sessor, and  by  him  paid  Into  the  county  treas- 
ury, sbonM  be  brooght  against  the  county  in  its 
corporate  name. 

15.  Inasmuch  as  the  supreme  court  In  former 
decisions  held  that  suits  to  recover  back  taxes 
could  only  be  brought  against  the  oOcer  making 
the  collections,  any  case  which  has  been  so 
brought  prior  to  this  decision  overruling  the  for- 
mer decisions  should  be  permitted  to  proceed 
without  objection  on  that  ground, 

Hea^ved  questions  from  district  court,  Lara- 
mie county;  Joseph  L.  Stotts,  Judge. 

Action  by  John  Kelley  against  O.  F.  Rhoada 
to  recover  taxes  paid  by  blm,  levied  and  col- 
lected by  the  assessor  of  Laramie  county  for 
the  year  1895  upon  a  herd  of  sheep^  In  pursu- 
ance of  chapter  61,  Laws  1895.  Questions  re- 
served. 

Van  Orsdd  &  Bnrdlck,  tot  jj^tntlff.  R.  W. 
BredKons,  Co.  Atty.,  tot  def&idaiit 

POTTER,  C.  J.  Plaintiff  having  brought 
this  action  against  the  defendant,  as  county 
assessor,  to  recover  certain  taxes  collected  up- 
on a  herd  of  sheep  belonging  to  him,  upon  Is' 
sue  having  been  joined,  the  parties  agreed  up- 
on a  statement  of  facts  in  substance  ns  fol- 
lows: The  defendant  was  the  duly  elected, 
qualified,  and  acting  county  assessor  from  th*» 
7th  day  of  January,  1895,  until  the  4th  day  »T 
January,  1887.  The  plaintiff,  who  was  a  re.y- 


Digitized  by  Google 


594 


61  PACIFIC 


BM*OICrBB. 


(Wyo. 


dent  and  citizen  ot  the  state  of  Kansas,  was 
the  owner  of  certain  sheep,  numbering  about 
10,000  head,  which,  on  or  about  October  29, 
1805,  were  In  the  county  of  Laramie,  in  charge 
of  an  agent,  who  was  driving  and  transporting 
them  through  the  state  ot  Wyoming  from  Utah 
to  Nebraska.  In  driving  said  sheep  it  was  the 
practice  to  permit  them  to  q)read  out  at  times 
in  the  nelghbOThood  of  a  quarter  of  a  mile, 
and  wUle  being  so  driven  to  graze  over  land 
of  that  width.  In  some  instances  th^  were 
driven  throng  large  pastures,  in  other  in- 
stances through  the  public  domain,  and  In  oth- 
er Instances  through  pastures  Inclosed  by 
fences;  and  while  being  so  driven  from  the 
western  boundary  of  the  state  to  Pine  Bluffs 
station  (which  is  located  near  the  eastern 
boundary),  th^  were  maintained  aaiely  by 
grazing  along  the  route  of  travel.  Said  edieep 
vfete  duly  returned  by  plaintiff  for  taxation, 
and  were  assessed  for  1S90  In  the  county  of 
Juab,  Utah.  On  October  29.  1805.  the  defi- 
ant. In  cranpany  with  the  deputy  sheriff  of  the 
county  of  Laramie.  coUected  91250  from  said 
agent,  alleged  to  be  tax  as  due  for  the  cur- 
rent year.  1895.  Before  said  collection,  upon 
demand  therefor,  payment  was  refused  by 
plaintiff's  agent,  whereupon  defei^ant  stated 
to  him  that  he  "coold"  or  "would"  take  enough 
sheep,  and  sell  them,  to  pay  the  sold  taxes, 
with  costs.  Thereupon,  to  prevent  the  seizure 
and  sale  of  such  sheep,  and  the  damages  which 
must  th«%by  accrue,  said  agent  paid  said  sum 
of  money  to  the  defendant.  It  was  a  fact,  and 
defendant  was  notified  thereof,  that  said  herd 
of  sheep  was  driven  across  this  state  for  the 
purpose  of  shipment,  and  ^t  the  same  were 
not  brought  Into  the  state  for  the  purpose  of 
being  mahitalned  permanently  therein.  At  the 
time  of  the  regular  assessment  of  property  for 
taxation  fear  1895  the  plaintiff  had  no  property 
in  tlie  state.  At  the  lime  of  such  assessmait 
plaintiff  had  do  notice  of  the  time  or  place  of 
the  meeting  of  the  board  of  equalization,  or 
that  any  assessment  had  been  made  against 
tilm  in  said  county  or  state;  and  he  had  no 
property  within  the  state  at  the  time  the  1895 
taxes  were  regularly  and  l^lly  levied  in  the 
county  of  Laramie.  Plaintiff  demanded  fnnn 
defendant  a  return  of  the  amount  of  tax  so  col- 
lected, which  was  refused.  The  time  consum- 
ed In  drivlDR  said  sheep  through  Wyoming  was 
from  six  to  eight  weeks,  and  by  the  route  trav- 
eled the  distance  was  about  500  miles.  Said 
taxes  were  assessed,  levied,  and  collected  by 
defendant  without  the  action,  authorl^,  or  as- 
sistance of  the  board  of  county  cMnmlssloners 
or  any  other  officer  of  said  Laramie  county. 
Said  property  was  not  regularly  assessed  In  any 
other  county  of  the  state  for  that  year,  and  no 
taxes  thereon  had  been  paid  in  any  other  comity 
of  the  state.  For  shipment  purposes,  it  was  not 
necessary  that  the  sheep  should  be  driven  Into 
Wyoming,  and  the  railroad  over  whldi  they 
were  8hipj>ed  could  l>e  readied  fnan  the  point 
from  which  they  were  first  driven  by  traveling 
a  less  distance,  fiian  was  required  to  drive  them 
to  any  point  in  tliis  state.  The  tax  was  paid 


without  any  protest  other  than  appears  above. 
The  amount  collected  was,  prior  to  the  com- 
mencement of  the  suit,  paid  over  by  defend- 
ant to  the  county  treasurer,  and  hy  the  latter 
distributed  In  the  manna  provided  by  law,— 
part  to  the  state,  pert  to  the  school  district  In 
which  the  sheep  were  foimd,  and  part  to  tlie 
county.  There  is  now  pending  in  the  same  dis- 
trict court  an  action  by  plaintiff  against  the 
defendant  Individually  t<x  the  recovery  of  the 
same  money. 

Upon  the  submission  of  the  cause  qp(m  the 
fitcts  agreed  to  as  aforesaid,  the  district  court 
reserved  to  this  court  for  its  decision,  as  Im- 
portant and  difficult  questions,  tlie  following: 
(1)  Was  live  stock  driven  and  tran^rted  In 
the  manner  plaintiff's  sheep  were  subject  to 
taxation  In  the  year  1895?  (2)  W«e  tiieae 
sheep  driven  in  Wyoming  for  the  purpose  of  be- 
ing grazed  within  the  meaning  of  the  law  au- 
thorizing the  taxation  of  such  property?  (8) 
Does  the  fact  that  the  said  sheep  were  return- 
ed by  the  said  plaintiff  for  taxation,  and  as- 
sessed by  the  assessor  and  collector  of  taxes 
for  the  year  1895,  In  the  county  of  Juab,  terri- 
tory of  Utah,  exempt  su<^  property  from  tax- 
ation In  this  state  for  that  year?  (4)  Was  the 
payment  of  the  tax  by  the  plaintiff,  under  the 
evidence  In  this  case,  a  voluntary  or  iav(dun- 
tary  payment,  and  was  the  payment  so  made 
that  the  plaintiff  would  be  authorized,  under 
the  law,  to  recover  the  taxes  so  paid?  (6) 
Does  the  fact  the  plaintiff  was  never  given  a 
hearing  before  the  board  of  county  commis- 
sioners as  a  board  of  equalization,  or  was  nev- 
er ^ven  any  notice  of  the  assessment  and  levy 
of  said  taxes,  render  said  taxes  illegal  so  tar 
as  plaintiff  Is  concerned?  (6)  Is  chapter  01, 
Seas.  Laws  1895,  authorizing  county  assessors 
to  assess,  levy,  and  collect  taxes  upon  live 
stock  brought  into  their  respective  counties  to 
graze,  constitutional?  (7)  For  the  recovery  ot 
taxes  as  paid  in  the  manner  set  forth  hi  this 
case,  against  whom  should  a  suit  be  brought; 
and,  in  this  case.  Is  the  suit  brought  against 
the  proper  person?  (8)  What  Judgment  should 
be  entered  by  this  court  In  this  case? 

Section  3776  of  the  Bevlsed  Statutes,  as 
amended  January  8,  1891  (chapter  36,  Laws 
1891),  prescribes  what  property  shall  be  taxa- 
ble, and  she^  are  des^^nated  therein.  The 
coimty  assessors  commence  the  annual  assess- 
ment as  soon  as  they  are  furnished  with  the  as- 
sessment roll,  with  which  they  are  required 
to  be  provided  by  the  county  commissioners 
on  the  first  Monday  in  April  hi  each  year. 
G^erally,  all  personal  property  Is  required 
to  be  listed  In  the  county  where  it  may  be  on 
the  1st  day  of  April  of  the  current  year,  and, 
if  the  owner  resides  out  of  the  shite,  it  shall 
be  listed  and  assessed  where  It  may  then  be. 
The  board  of  county  commissioners  of  each 
county  Is  constituted  a  board  of  equalization 
for  the  correction  and  completion  of  the  an- 
nual assessment  roll,  and  they  are  required  to 
hold,  as  such,  two  regular  meetings  in  each 
year,  at  the  office  of  the  county  clerk.  The 
first  meeting  commences  on  the  fourth  Mon- 
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(J«y  In  June,  and  may  conthme  not  exceeding 
fifteen  days.  The  second  is  required  to  com- 
mence on  the  (onrth  Monday  In  July,  and 
may  continue  not  less  than  three  nor  more 
than  8lx  consecutive  days.  At  the  first  meet- 
ing the  board  Is  authorized  to  add  to  the  roll 
any  omitted  taxable  property,  and  to  hear 
and  determine  the  complaints  of  all  parties 
feeling  aggrieved  by  the  assessment  of  their 
property  as  returned  by  the  assessor;  and 
may  Increase,  diminish,  or  othertrtse  alter 
and  correct  any  assessment  or  valnatlon.  It 
la  made  the  duty  of  the  county  clerk  to  notify 
each  person  whose  assessment  has  been  rais- 
ed or  Increased  by  the  board  of  the  amonnt 
thereof.  Such  persons  may  appear  before  the 
board  at  either  meeting,  and  be  heard  respect- 
ing the  same.  Section  3801,  Rev.  St.,  as 
amended  by  chapter  36,  Laws  1890-61.  The 
annual  levy  is  required  to  be  made  by  the 
board  of  county  commissioners  on  or  before 
the  first  Monday  in  S^teniber  In  each  year, 
and  thereafter  the  county  clert  Is  required  to 
prepare  a  tax  list,  and  deliver  flie  same  to 
the  collector  (who  Is,  and  has  for  many  years 
been,  the  county  treasurer)  by  the  third  Mon- 
day of  September,  upon  receipt  of  which  the 
Ui9t-named  officer  la  required  to  proceed  with 
tbe  collection.  Bev.  St.  S§  8800,  3808.  No 
notice  or  demand  on  any  taxpayer  is  enjoined, 
but,  after  the  date  last  above  mentioned,  all 
such  taxes,  which  inclade  state,  county,  and 
school-district  taxes,  ere  due  and  payable  at 
the  office  of  the  collector.  LawS  l^O^l,  p; 
163.  After  the  tax  list  haa  been  committed 
to  the  collector.  If  he  ascertains  that  any 
property  has  been  omitted,  upon  his  reporting 
the  fact  to  the  assessor,  the  latter  Is  author- 
ised to  enter  it  upon  the  assessment  roll,  and 
assess  the  value,  and  the  collector  to  enter  it 
upon  the  tax  list,  and  collect  the  tax,  as  In 
other  cases.  Kev.  St.  S  3817.  Oeneral  pro- 
Vision  la  also  made  for  the  taxation  of  any 
personal  property  "l)rought,  driven,  or  com- 
ing" Into  the  state  at  any  time  prior  to  the 
last  day  of  eat^b  year,  and  which  shall  remain 
for  a  period  of  not  less  than  30  days.  Rev. 
St  §  3816.  It  Is  made  the  duty  of  the  proper 
cheers  to  assess  such  property  at  any  time 
after  the  annual  assessment,  and  the  taxes 
thereon  become  due  and  collectible  at  the 
same  time,  and  in  the  same  manner,  as  the 
annual  taxes;  and.  If  assessed  after  such  an- 
nual taxes  are  payable,  they  become  due  as 
soon  as  assessed  and  levied.  As  to  such  iM-op- 
erty,  however.  It  Is  provided  that,  In  case-  It 
shall  have  been  in  the  state,  before  such  as- 
sessment, more  than  30  days,  but  lesa  than 
6  months,  there  shall  be  collected  but  a  half 
year's  tax,  the  same  to  be  computed  at  one- 
half  the  tax  levied  against  other  like  prop- 
erty for  the  current  year.  From  the  provi- 
sions of  this  section,  merchants  and  dealers 
are  excepted  as  to  goods  and  merchandise 
brought  In  to  replenish  their  respective  stocks, 
and  to  keep  them  up  to  the  amonnt  at  which 
they  were  respectively  originally  assessed,  pro- 
vided such  mercbanta  have  been  assessod 


on  their  stocks  for  the  current  year.  This 
law  was  iqjheld  to  Cattle  Co.  v.  Baldwin,  3 
Wyo.  764,  31  Pac.  403.  The  above  outline  of 
the  laws  In  force  prior  to  1885  wlU  assist  la 
a  proper  nnderstandtog  and  construction  of 
the  act  of  February  16,  1885,  In  pursuance 
and  by  authority  of  which  the  taxes  involved 
to  this  suit  were  collected.  That  act,  which 
has  stoce  been  repealed  by  the  act  of  March 
1,  1897  (r^fvs  1897,  p.  113),  was  as  follows: 

"Section  1.  All  live  stock  brought  hato  tills 
state  for  the  purpose  of  being  grazed  Shall  be 
taxed  for  the  fiscal  year  during  which  It  abaU 
have  been  brought  toto  the  state. 

"Sec.  2.  Assessors  are,  for  the  purpose  of 
enforctog  this  act,  hereby  vested  with  the 
powers,  and  charged  with  the  duties  vested  to 
and  conferred  upon  other  cheers  for  the  col- 
lection of  taxes. 

"Sec.  8.  It  shall  be  the  duty  of  the  asses- 
sors to  the  several  counties  to  levy  and  Im- 
mediately collect  the  taxes  provided  for  to 
this  act,  as  soon  as  any  live  stock  la  brought 
toto-  their  counties  to  graze;  and  to  pay, 
without  delay,  such  amounts  to  tbe  treasu- 
rers of  their  respective  counties. 

"Sec.  4.  Whenever  the  owner  of  any  live 
stock  upon  which  a  tax  has  been  levied  as 
provided  In  this  act,  shall  refuse  to  immedi- 
ately pay  the  amount  of  such  tax  to  the  as- 
sesscn-  who  levied  It,  such  assessor  shall  pro- 
ceed forthwith  to  collect  such  tax  as  iffovlded 
by  law  for  the  collection  of  delinquent  taxes 
on  other  kinds  of  personal  iMoperty." 

Laws  1895,  c.  61. 

This  statute  Is  assailed  by  counsel  for 
plaintiff  as  being  In  conflict  with  that  pro- 
vision of  the  federal  constitution  which 
grants  to  congress  the  power  to  regulate 
commerce  with  foreign  nations  and  among 
the  several  states  and  with  the  Indian  tribes, 
and  also  that  provision  of  the  same  consti- 
tution which  reserves  to  the  citizens  of  each 
state  all  the  immunities  and  privileges  of  the 
citizens  In  the  several  states,  and  to  that 
portion  of  the  fourteenth  amendment  pro- 
viding that  "no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges 
or  Immnnitles  of  citizens  of  tbe  United 
States."  It  Is  further  contended  that  by  tbe 
act  to  question  a  person  may  be  deprived  of 
his  property  without  "due  process  of  law" 
which  Is  prohibited  by  section  6  of  article 
1  of  the  state  constitution,  and  that  It  vio- 
lates the  constitutional  requirement  of  uni- 
formity In  taxation.  Const,  art.  1,  8  28;  Id. 
art.  15,  I  11.  The  provisions  of  the  state 
constitution  Invoked  are  as  follows:  "No 
person  shall  be  deprived  of  life,  liberty,  or 
proi>erty  without  due  process  of  law."  "All 
taxation  shall  be  equal  and  uniform."  "All 
property,  except  as  In  the  constitution  other- 
wise provided,  shall  be  imlformly  assessed 
for  taxation,  and  the  legislature  shall  pre- 
scribe such  regulfttlons  as  shall  secure  a  just 
valuation  for  taxation  of  all  property  real 
and  personal."  Tlie  facts  In  the  case,  and 
the  question  submitted  for  our  decision,  to- 
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toIt©  a  contention  of  the  above-men- 
tioned proposltlona.  Toncbing  the  proTto* 
Ions  of  the  federal  constitution,  the  greater 
rdbmce  appears  to  be  placed  b^  counsel 
npoa  tbe  one  altectbig  Interstate  commerce. 
It  has  bem  dlscnssed.  and  to,  perhaps,  neceB< 
sary  to  be  consldwed  In  Its  effect  npon  the 
law,  and  also  In  Its  relation  to  the  facts  of 
the  present  case.  It  la  otmceded  by  eonnsel 
tor  defendant  that  a  statute  which,  In  terms, 
provides  for  the  taxation  of  pnverty  In 
transit  from  one  state  to  anothw,  ox  which, 
by  Its  terms,  seeks  to  Impose  mote  onerons 
burdens  upon  property  shipped  from  a  for- 
eign jurisdiction  to  the  state  Imposing  the 
burden  than  are  borne  by  Uke  propwty  In 
audi  state,  would  be  void,  as  in  conflict  with 
the  federal  constitution.  It  is  urged,  how- 
ever, that  the  act  in  question  is  not  such  a 
statnte.  It  is  a^ued  that  live  stock  brought 
Into  the  state  for  the  purpose  of  being 
grased  la  not  engaged  In  Interatate  com* 
merce.  It  is  further  conceded  that.  If  lire 
stock  should  be  brought  Into  the  state  ^m 
Utah  on  the  wny  to  Saatem  markets,  the 
purpose  of  the  owner  being  solely  to  pass 
through  the  state  on  his  way  to  such  mar- 
kets, it  would  not  have  been  brought  hero 
to  be  graced,  and  would  not  be  taxaUe  It 
is  too  well  settled  to  admit  of  controreny 
that  property  engaged  in  interstate  com- 
merce, by  being  transported  thron^i  a  state 
on  iti  Jonmey  fnm  one  state  to  another, 
would  not  be  aubdeet  to  taxation  In  the  state 
through  which  it  is  passing.  The  only  ques- 
tion to  be  considered,  so  far  as  the  law  is 
concerned.  Is  whether  Its  necessary  result 
is  the  taxation  of  such  property.  The  prop- 
osition Is  maintained,  and  la  undoubtedly 
correct,  that,  before  proi>erty  can  be  taxed. 
It  must  have  become  Identlfled  and  incorpo- 
rated with  the  generd  maas  of  property  in 
the  state.  Live  stock  to  this  stoto  Is,  In  the 
greater  part,  maintained  by  feeding  or  grac- 
ing upon  tbe  natural  grasses  of  the  soil.  In 
tbe  case  of  some  kinds  of  live  stock,  they 
are  largely  allowed  to  room  at  will,  but  orw 
territory  mora  or  less  confined  to  extent. 
With  sheep  the  custom  la  to  keep  them  to 
conroilent  flocks  or  herds,  Intrusted  to 
herders,  and  to  diraet  them  from  place  to 
place,  goierally  as  to  a  particular  herd,  to 
some  certato  locality,  but  covering  In  most 
eases  a  rather  large  and  indeterminate  terri- 
tory. They  an  thus  maintolned  until  to 
proper  condition  for  dispoidtion,  shipment 
Cff  other  purposes  of  the  owner.  The  only 
way  In  whiidi  sneh  property  becomes  identi- 
fied and  incorporated  with  the  otoer  prop- 
erty of  the  state  Is  by  being  tomed  at  large 
or  herded,  to  be  mahitalned  by  graslng. 
Whetoer  the  purpose  is  that  th^  shall  re- 
mato  to  the  state  permanently  or  not.  Is  not 
a  determining  factor.  Buch  a  purpose  does 
not  exist  to  the  case  of  the  greater  proper- 
Han  of  all  the  live  stock  in  the  state.  The 
ob^  ot  a  cattle  grower  Is  to  ship  out  of 
tbe  state  his  cottl^  as  soon  as  they  arrive 


at  the  proper  age^  else,  or  condition.  To 
some  extent  that  is  also  the  purpose  whldi 
the  sheep  ownw  has  to  view.  When  live 
stock  an  brought  tote  this  state  to  graas 
they  are  hcra  to  be  malntatoed.  While  hen 
for  that  purpose,  they  an  as  fully  IdentUed 
and  tocorporated  with  the  other  property  of 
the  state  as  It  is  posslMe  Ua  most  of  our 
live  stock  to  become.  The  length  of  time 
that  such  properly  runolns  cute  no  figure. 
If  the  purpose  aforesaid  is  present  Ko 
question  of  totersteto  commerce  is  involved 
to  sndi  case  whicAi  mllltatea  against  the  ex* 
erdse  by  the  state  of  Ite  powa  of  taxation. 
Neither,  to  that  evmit,  is  a  dtlien  of  another 
state  derived  of  any  of  the  Immunities  or 
prlvll^tes  of  a  dtlien  of  this  state,  nor  Is 
the  state  attempting  to  make  or  enforce  n 
law  which  abridges  the  rights  of  a  dtlien  of 
tiie  United  States.  We  obs»va  no  dlstlnc- 
Uon,  to  raspect  to  tb»  matter  under  consid- 
emtion,  between  the  case  of  a  sheep  owner 
of  Utah  or  some  other  stato  driving  or  brtog- 
Ing  his  shecv  toto  this  state  for  the  purpose 
of  and  permitting  them  to  graie  here,  and 
an  owner  of  like  property  residing  to  tills 
stat^  who  brings  to  from  another  stato 
othw  sheep  for  the  same  purpose.  In  our 
Judgment,  the  act  did  not  encroach  upon  the 
exclnslve  rifht  of  congrass  to  regulate  com- 
merce between  the  several  states.  Similar 
Btatates  have  engaged  the  attention  of  the 
courts  to  other  states,  and  non^  so  far  as 
we  an  awore^  have  been  adjudged  void  as 
an  toterference  with  toterstate  oommerceu 
Some  of  them  have  been  pronounced  invalid 
tor  lack  et  nnitormlty  to  taxation,  and  as 
violating  constitutional  proTislona  of  the 
state  to  which  thc^  were  uiacted;  but  that 
is  a  subject  tor  subsequent  consideration  to 
this  case.  A  stotnto  of  Washington  taxing 
live  stock  brought  into  thM  state  to  grass 
was  upheld  to  an  respects,  but  tiie  question 
was  apparently  not  presented,  nor  was  It 
discussed  to  the  opinion  of  the  court  wheth- 
er any  provision  of  the  federal  constitotion 
was  InMnged  tOKOU  Wr^t  t.  Sttoson 
(Wash.)  47  Fac.  7<n. 

A  much  mora  serious  question  Isencountmd 
upon  a  consldmtlfm  of  the  peculiar  drcun* 
stances  connected  with  the  presence  of  ptato- 
tUTs  sheep  to  this  state,  it  is  weU  settied  that 
personal  property  mei^  to  teanslt  throui^  a 
stato  upon  ito  journey  from  one  stoto  to  an- 
other acquires  no  situs  wtthto  the  state  throng^ 
which  It  passes  on  such  journey,  and  Is,  toere- 
fore,  not  subject  to  taxation  thereto.  None 
of  toe  cases  dted  or  coming  to  our  attention 
disclose  facts  entirely  similar  to  those  exist- 
ing to  the  case  at  bar.  The  case  of  Ooe  v. 
Brrol,  62  N.  H.  806,  partly  tovdved  toe  legal- 
ity of  a  tax  assessed  by  a  town  to  New  Hamp- 
shire upon  a  tot  of  logs  which  bad  been  cut 
to  Maine,  and  driven  torongh  certain  lakes 
and  riven  toto  tbe  Androecogs^  river,  to 
New  Hampshire  on  their  way  to  mUla  to  Le^ 
Iston,  Ue.,  hut,  on  account  of  low  water,  wen 
left  to  the  town  aforesaid  during  the  summer. 
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Said  liver  was  a  public  highway  tot  the 
floating  of  timber  and  logs  from  the  lakes  asd 
rivers  In  Maine  down  that  river  to  Lewtston, 
and  had  been  so  nsed  by  the  owners  ol  the 
logs  for  more  than  20  years.  It  was  held 
that,  as  the  logs  were  bronght  Into  New 
Hampshire  In  the  usual  course  of  transporta- 
tion, and  remained  there  no  longer  than  was 
necessary  under  the  clrcnmstances,  they  were 
merely  passing  through  the  state,  and  were 
not  taxable  In  that  jurisdiction.  It  thus  ap- 
pears from  the  facts  In  tbat  case  that  there 
existed  no  other  design  with  respect  to  the 
logs  than  to  convey  them,  on  the  course  of 
their  transportation,  which  had  started  in 
Maine,  along  and  through  regular  highways 
for  that  purpose.  The  only  caase  for  their 
delay  and  stoppage  in  the  town  levying  the 
tax  was  InsitfRclent  water  to  permit  their 
floating  farther  down  the  river.  A  similar 
instance  on  prlncl[rie,  though  not  covering 
such  a  length  of  time,  would  be  the  case  of 
goods  In  transit  through  the  state  by  cars, 
or  freight  wagons,  and  by  some  natural  or  ac- 
cidental cause  further  progress  of  the  means 
of  trauHportatlon  be  delayed  for  a  time.  In 
State  V.  Engle,  34  N.  J.  Law,  425,  the  property 
assessed  was  a  lot  of  coal  lying  on  a  pier 
at  Ellzabethport.  which  had  been  mined  In 
Pennsylvania,  and  sent  by  rail  to  EUzabeth- 
port,  to  be  thence  sbii^>ed  by  water  to  other 
markets  for  the  purpose  of  sale.  That  town 
was  the  terminus  of  the  railroad  on  tide 
water.  It  was  the  custom  to  separate  the 
coal  at  that  place  according  to  sizes,  and, 
when  a  cargo  of  one  size  was  obtained,  to 
ship  It  to  points  In  New  England,  or  up  the 
Hudson  river,  as  soon  as  a  vessel  could  be 
chartered  to  carry  It.  None  of  the  coal  was 
sold  for  consomptlon  at  Mleabethport  The 
coal  assessed  was  lying  on  the  wharf  awaiting 
shipment.  It  was  held  that,  as  the  coal  was 
In  transit  to  market  In  other  states,  and  de- 
layed in  New  Jersey,  not  for  the  purpose  of 
sale,  but  merely  for  separation  and  assort- 
ment for  the  convenience  of  slilpment  to  Its 
destination,  a  tax  thereon  would  amount  to 
a  tax  on  commerce;  and  with  regard  to  goods 
In  course  of  transit  the  court  said:  "Delay 
withhi  the  state,  which  la  no  longer  than  Is 
necessary  for  the  convenience  of  transship- 
ment for  Its  transportation  to  its  destination, 
will  not  make  It  property  within  the  state  for 
the  purposes  of  taxation."  And  further: 
"Property  la  transit  through  the  state,  or 
which  has  been  sent  within  the  state,  slmi^y 
for  the  purpose  of  sale,  is  not  to  be  considered 
as  having  a  situs  within  such  state  for  pur- 
poses of  taxation."  The  case  of  Lumber  Co. 
V.  Columbia,  ^  N.  H.  286,  Is  somewhat  simi- 
lar in  Its  facts  to  Ooe  v.  Brrol,  supra.  A  Con- 
necticut corporation,  doing  business  In  that 
state,  contracted  for  spruce  logs  to  be  drawn 
from  Vermont,  and  delivered  on  the  banks 
of  the  Connecticut  river  and  on  the  river  in 
season  for  the  spring  drive  of  1879,  to  be 
marked  with  the  company's  mark.  There  was 
no  other  provision  for  delivery.    The  logs 


were  cot  t^on  land  in  yamtrnt,  and  were  on 
the  Ice  In  said  river  In  the  town  of  Columbia, 
in  New  Hampshire,  when  the  tax  was  assess- 
ed, having  been  delivered  there  from  day  to 
6Ky  during  the  winter  of  1878-79.  They  were 
there  for  the  purpose  of  being  transported  by 
the  river  to  the  company's  mills  at  Hartford, 
in  Connecticut,  as  soon  as  the  season  would 
pernUt,  there  to  be  nmnuCactiured.  The  court 
said;  "Upon  the  facts  stated,  the  logs  upon 
which  this  tax  was  assessed  were  In  transit, 
at  the  time  of  the  assessment,  from  Vermont, 
through  this  state  and  Massachusetts,  to  Con- 
necticut. They  were  not  brought  Into  the 
state  and  were  not  In  the  state  for  sale,  profit, 
manufacture,  employment,  or  for  any  other 
purpose  except  that  of  transportation,  and, 
having  been  detained  here  so  long  only  as 
was  reasonably  necessary  in  the  use  of  the 
Connecticut  river  as  a  nataral  highway,  they 
had  no  situs  in  this  state  for  the  purpose  of 
taxation.  They  were  here  temporarily,  and 
for  a  piupose  wholly  excluding  the  Idea  of  a 
pennanent  lodgement  in  the  state,  or  of  be- 
coming Incorporated  with  and  forming  a  part 
of  the  personal  property  of  the  state."  Now, 
In  the  cases  above  adverted  to,  it  apiiears  that 
the  property  was  within  the  state  for  the 
sole  purpose  of  transportation,  which  had 
already  commenced,  and  the  delay  was  not 
unreasonable,  but  was  In  each  Instance  only 
such  as  was  necessary.  A  somewhat  dUTer- 
ent  case  Is  presented  In  Brown  v.  Houston, 
114  U.  S.  622,  5  Sup.  Ct.  1091.  Certain  coal 
was  mined  In  Pennsylvania,  exported  there- 
from, and  Imported  into  the  state  of  Louisiana, 
and  when  the  assessment  was  made  by  the 
authorities  of  the  hitter  state  the  coal  was 
afloat  In  the  Mississippi  river  In  the  original 
condition  In  which  It  was  exported.  It  had 
Just  arrived  by  flatboats,  and  was  held  for  sale 
by  the  boat  load,  and  thereafter  more  than 
half  of  it  had  been  exported  by  foreign  steam- 
ships, and  the  balance  sold  Into  the  Interior  of 
the  state  by  the  flatboat  load.  Taxes  thereon 
had  been  paid  In  Pennsylvania.  It  was  held> 
that,  being  In  New  Orleans,  and  Iield  there  for 
sole,  without  refa%nce  to  the  destination  or 
use  which  the  purchasers  might  wish  to  make 
of  it,  the  tax  thereon  was  not  a  tax  on  either 
Imports  or  exports,  nor  upon  commerce.  Aft- 
er asserting  that  the  taxing  of  goods  coming 
from  other  states,  as  such,  by  reason  of  their 
so  coming,  would  be  a  discriminating  tax 
against  them  as  Imixrts,  and  would  be  a  reg- 
ulation of  interstate  commerce,  the  court.  In 
tbe  opinion,  said:  "But  If,  after  their  arrival 
In  the  state,— tbat  being  the  ];dace  of  their 
destination  for  use  or  trade,— if,  after  this, 
they  are  subjected  to  a  general  tax  laid  alike 
on  ail  iHToperty  within  the  city,  we  fall  to 
see  bow  such  taxing  can  be  deemed  a  reg- 
ulation of  commerce  which  would  bare  the 
objectionable  effect  referred  to." 

The  dissenting  opinion  of  Mr.  Justice  Brad- 
ley In  the  case  ot  Pullman's  Palace-Oar  Go.  v. 
Peifnsylvania,  141  U.  S.  30,  11  Sup.  Ot  876, 
has  been  cited  by  counsel  for  idolntlff  as  ooo- 
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talning  some  expressions  applicable  to  the  case 
at  bar.  The  majority  opinion  upholds  the  right 
of  the  state  to  impose  a  tax  upon  the  capital 
stoclt  ot  corporations  engaged  Id  transportation 
wltliln  the  state,  and  liavlng  at  all  times  a  large 
number  of  cars  In  the  state,  by  taking  as  a 
basis  of  assessment  such  proportion  of  Its  capi- 
tal stock  as  the  number  of  miles  of  railroad 
OTer  which  It  runs  Its  cars  In  this  state  bears 
to  the  whole  number  of  miles  of  the  road.  In 
announcing  the  reasons  of  hlmsdf  and  two 
other  members  of  the  court  for  a  dissent,  the 
learned  justice  used  the  following  language, 
by  way,  evidently,  of  illustration:  "Certainly, 
property  merely  carried  through  a  state  cannot 
be  taxed  by  the  state.  Such  a  tax  would  be 
a  duty  which  a  state  cannot  Impose.  If  a 
drove  of  cattle  Is  driven  through  Pennsylvania, 
from  Illinois,  to  New  York,  for  the  purpose  of 
being  sold  In  New  Yotk,  whilst  In  Pennsylva- 
nia it  may  be  subject  to  the  police  regulations 
of  the  state,  but  It  is  not  subject  to  taxation 
there."  The  majority  opinion  clearly  points 
out  the  distinction  between  a  tax  upon  the 
right  to  carry  on  a  business  and  a  tax  upon 
the  property  employed  therein,  and  It  was  there 
said:  "The  state,  having  the  right,  for  the 
purposes  of  taxation,  to  tax  any  personal  prop- 
erty found  within  its  jurisdiction,  without  re- 
gard to  the  place  of  the  owner's  domicile,  could 
tax  the  spedSc  cars  which,  at  a  given  moment, 
were  within  its  borders."  The  case  of  Brown 
V.  Houston,  supra,  was  followed  In  Coal  Co.  v. 
Bates,  156  U.  S.  577,  15  Sup.  Ct.  415,  in  which 
case  it  was  contended  that  the  coal  and  barges 
moored  in  the  Mississippi  river  awaiting  orders 
for  their  further  movement  had  not  reached 
any  destination.  The  coal  was  brought  down 
the  river  for  the  purposes  of  sale.  The  princi- 
ple may  be  dediiced  from  these  anthorities  that 
personal  property  merely  In  transit  through 
a  state  Is  not  subject  to  taxation  therein,  as  It 
is  not  to  be  considered  as  having  acquired  a 
situs  In  such  state.  The  decisions  have  been 
usually  quallQed  by  adding,  "unless  the  prop- 
erty ia  there  for  use  or  sale,"  or  some  other 
equivalent  language.  Respecting  the  reference 
of  Mr.  Justice  Bradley  to  the  driving  of  cattle 
through  the  state  of  Pennsylvania,  it  must  ap- 
pear evident  that,  even  It  he  had  said  "sheep," 
instead  of  "cattle,"  such  a  driving  through  the 
Eastern  state  he  mentioned  and  Wyoming  would 
not  necessarily  consist  of  the  same  qualities. 
I>]vc  stock  is  not  maintained  In  the  Elasteru 
states  by  grazing  upon  the  natural  grasses,  as 
is  the  case  In  this  region.  If  driven  through 
such  a  state  as  Pennsylvania,  we  apprehend 
the  cattle  or  sheep  would  be  detained  at  con- 
venient places  for  feeding,  and  thus  such  d^ 
lays  would  be  only  such  as  would  be  necessary 
to  properly  care  for  the  stock,  and  the  feeding 
would  he  merely  an  Incident  of  tlie  transit;  but 
with  the  sheep  In  the  case  at  bar  tliey  grazed, 
and  were  tlius  maintained,  as  they  traveled, 
going  slowly  enough  to  permit  that.  and.  to  ac- 
complish such  purpose,  were  allowed  to  spread 
out  over  an  area  a  quarter  of  a  mile  in  width, 
travel  through  pastures  fenced  and  uufenced, 


or  across  the  public  domain;  and  they  were 
maintained,  while  on  the  journey,  In  the  same 
manner  as  If  they  had  not  been  in  course  of 
transit  at  all.  The  question,  therefore,  arises 
whether  the  sheep  of  plaintiff  were  brought  In- 
to the  state  for  use,  or,  in  the  language  of  the 
statute,  to  graze;  for  we  assume  that,  if  driv- 
en into  the  state  for  the  purpose  of  being 
grazed,  that  is  sucli  a  "use"  as  would  come 
within  the  exception  noted  In  the  eases  which 
have  been  referred  to.  We  do  not  understand 
that  an  ultimate  design  to  transport  sheep  out 
of  the  state  Is  at  aU  Inconsistent  with  a  pur- 
pose of  bringing  them  Into  the  state  to  graze. 
The  time  of  the  contemplated  shipment  may 
be  uncertain,  or  it  may  be  extended  for  a  con- 
siderable period  into  the  future.  Incidentally, 
no  doubt,  that  Intention  should  be  taken  Into 
account,  but  we  do  not  conceive  it  to  be  a  con- 
clu^ve  circumstance  in  determining  the  situs 
of  the  property,  or  the  purpose  ot  Its  presence 
within  the  state. 

It  Is  altogether  clear  that  in  case  of  herd 
sheep  in  this  country  they  must,  according  to 
custom,  be  maintained  somewhere  by  grazing, 
until  the  time  fixed  upon  has  arrived  for  start- 
ing them  upon  their  journey  to  some  final  des- 
tination. It  may  well  be  that,  if  it  Is  not  de- 
sired that  tbev  shall  reach  such  destination  be> 
fore  a  certain  time,  and  that  In  the  meantime 
the  necessity  of  allowing  them  to  graze  aiid 
obtain  the  benefits  therefrom  Is  recognized, 
places  therefor  may  l>e  selected  by  the  owner 
which  will  subserve  the  latter  purpose,  and  at 
the  same  time  facilitate  tlieir  final  transp(»-ta- 
tion  when  the  occasion  therefor  shall  occur. 
Such  property  Is  mlgratorj'.  They  are  almost 
constantly  moving.  The  character  of  the  nat- 
ural grasses,  and  the  effect  thereon  by  the 
grazing  of  sheep,  Is  such  that  such  movement 
is  necessary.  They  cannot  be  permitted  to  re- 
main stationary,  and  feed  In  the  same  place, 
a  very  long  period  of  time.  Thei-efore  It  fol- 
lows that,  as  they  must  move,  their  course  can 
be  readily  directed  altaig  the  direction  In  which 
they  are  eventually  to  be  taken.  In  such  a 
case  the  purpose  of  grazing  Is  not  Inconsistent 
with  tlie  idea  of  a  driving  or  transportation  to 
some  distant  place.  Nevertheless,  the  mere 
fact  that  In  such  driving  they  are  also  permit- 
ted to  graze  upon  the  way  will  not  determine, 
at  all  hazards,  the  character  of  the  purpose  In 
bringing  them  into  the  state.  Each  ease  must, 
it  would  seem,  depend  upon  Its  own  facts.  It 
win  not  do  to  say  that  In  every  case,  because 
an  owner  brings  his  shefi)  into  the  state  to 
drive  them  through  It  to  some  other  jurisdic- 
tion for  purposes  of  sale  or  otherwise,  they  are 
therefore  merely  in  transit,  for  the  reason  that 
sucli  a  course  might  be  selected  which  would 
<!onsume  quite  a  time  In  getting  out  of  the 
state,  and  at  the  same  time  the  animals  would 
be  maintained  by  grazing,  the  same  as  If  kept 
In  the  state  from  which  tiiey  came,  or  If  they 
had  oripilnally  been  within  tills  state,  and  all 
the  benefits  would  be  derived  that  would  ac- 
crue In  the  absence  of  any  such  Intendetl  trans- 
portation.  The  sheep  would  thus  be  used  here- 
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In  the  seme  and  only  manner  In  which  during 
the  same  time  they  would  he  used  anywhere. 
We  are  of  the  opinion,  therefore,  that  in  de- 
tprmiulnj;  the  purpose  and  the  situs,  the  course 
and  metliod  of  travel  is  a  proix'r  suhject  and 
one  of  the  elements  for  consideration.  We  do 
not  dispiitp  the  proposition  that  an  owner  of 
lire  stock,  If  not  otherwise  disobedient  to  the 
law,  and  observant  of  the  police  regulations  of 
the  state,  lias  the  right  to  ti*ansport  them  to 
market  by  driving  on  foot  as  well  as  by  rail. 
Strictly  speaking,  tliey  will  be  in  ti-anslt  by 
the  one  method  as  much  as  by  the  other.  If, 
however,  the  purpose  of  such  owner  Is  not 
alone  that  of  transportation,  bnt  comprehends 
aL'iO  that  of  grazing  and  feeding  them  upon  the 
natural  grasses,  which  ia  tlieir  natural  aoiuve 
of  sustenance,  not  as  a  mere  necessary  incident 
of  the  travel,  but  as  one  of  the  puri)oses  of 
such  movement,  they  would  not  come  within 
tlie  rule  which  exempts  personal  proporty  in 
transit  from  taxation.  To  determine  the  ex- 
istence or  nonexistence  of  such  a  Joint  purpose, 
all  the  facts  must  be  considered,— the  com-se 
taken;  the  character  of  the  teiritory  grazed 
upon;  the  time  emploj'ed;  the  subsequent 
method  of  Intended  shipment;  the  ordinary  fa- 
cilities for  traa'fportation  by  other  means;  the 
place  Beloctetl  for  the  commencement  of  the 
journey  by  rail,  If  that  is  in  contemplation; 
pojssibly  the  time  of  the  year,  and  the  eventual 
purpose  of  their  shipment;  the  character  of  the 
live  stock,  and  the  manner  In  which  said  stock 
Is  customarily  kept,  maintained,  and  grown; 
and  In  general  every  comjietent  fact  which  will 
tend  to  explain  the  purpose  in  view.  These 
conslderntiona  seem  to  as  to  Involve  a  mixed 
(]ue«tion  of  law  and  fact,  and  upon  reserved 
questions  this  court  should  not  decide  questions 
of  fact.  A  direct  decision  upon  the  second  re- 
served question  is,  therefore,  not  proper  for 
IB  to  render.  We  have  Indicated  such  legal 
principles,  as,  In  our  Judgment,  should  control 
the  determination  of  that  matter.  In  addition 
to  the  observations  already  made,  we  might 
say  that,  whether  or  not  the  sheep  were  In- 
tended to  remain  here  "permanently"  Is  of 
little  consequence,  as  that  term  is  possible  to 
be  understood.  Such  property  may  properly 
acquire  a  situs  in  the  state  for  the  purposes  of 
taxation,  and  yet  remain  here  a  comparatively 
short  time.  If  it  shall  be  found,  as  a  fact, 
reasonably  deduclble  from  the  agreed  state- 
ment in  the  case  at  bar,  that  the  sheep  had 
been,  in  the  first  instance,  brought  Into  the 
state  for  use  or  to  graze,  and  had.  on  that  ac- 
count, acquired  a  situs  within  the  state,  the 
observntions  of  the  court  In  the  case  of  Coe  v. 
Errol,  116  U.  8.  517,  6  Sup.  Ct.  47^.  would  be 
Itertlnent  The  court  had  under  consideration 
the  right  of  a  town  in  New  Hampshire  to  tax 
certain  logs  which  had  been  brought  down  the 
winter  before  from  some  point  in  that  state, 
and  placed  in  the  stream,  and  on  the  banks 
thereof  In  said  town,  to  be  from  thence  floated 
down  the  Androscoggin  river  to  the  state  of 
Maine,  to  be  there  manufactured  and  sold.  It 
was  clear  that  the  logs  could  not  be  taxed  by 


reason  of  their  Intended  exportation,  &a  that 
would  amount  to  laying  a  duty  on  exports 
which  would  be  an  Infraction  of  the  federal 
coustitutloa  Mr.  Justice  Bradley,  e^iealdng 
for  the  court,  in  the  opinion  said:  "Such  goods 
do  not  cease  to  be  part  of  the  general  mass  of 
property  In  the  state,  subject,  as  such,  to  Its 
Jurisdiction,  and  a  taxation  In  the  usual  way, 
until  tliey  have  been  shlpiied  or  entered  with  a 
common  carrier  for  transportation  to  another 
state,  or  have  been  started  upon  such  transpor- 
tation In  a  continuous  route  or  Journey.  *  •  • 
It  seems  to  us  untenable  to  hold  that  a  crop 
or  herd  Is  exempt  from  taxation  merely  l>e- 
cause  it  is,  by  Its  owner.  Intended  for  exporta- 
tion." And  in  discussing  the  subject  when  the 
Journey  must  be  considered  as  begun,  the  learn- 
ed Justice  said:  "But  this  movement  does  not 
begin  until  the  articles  have  been  shipped  or 
started  for  transportation  from  the  one  state 
to  the  other.  The  carrying  of  than  In  carts  or 
otlier  vehicles,  or  even  floating  them,  to  the 
depot  where  the  Journey  is  to  commence,  is  no 
part  of  that  Journey.  That  is  all  preliminary 
■H'ork,  ijorformed  for  the  purpose  of  putting  the 
property  In  a  state  of  preparation  and  readi- 
ness for  transiwrtatlon.  Until  actually  launch- 
ed on  Its  way  to  another  state,  or  committed 
to  a  common  carrier  tot  transportation  to  such 
state,  its  destination  is  not  fixed  and  certain. 
It  may  be  sold  or  otherwise  disposed  of  within 
the  state,  and  never  put  in  course  of  transpor- 
tation out  of  the  state.  Carryiug  It  from  the 
farm  or  the  forest  to  the  depot  Is  only  an  In- 
terior movement  of  the  pr(q>erty,  entirely  with- 
in the  state,  for  the  purpose.  It  Is  true,  but  only 
for  the  purpose,  of  putting  It  into  a  course  of 
exportation.  It  Is  not  part  of  the  exportation 
itself.  TTntll  shipped  or  started  on  Its  final 
Journey  out  of  the  state,  Its  exportation  Is  a 
matter  altogetiier  in  fieri,  and  not  at  all  a  fixed 
and  certain  thing."  Hence,  In  the  case  before 
us,  If  It  should  be  a  fact  that  the  property  had 
already  been  incorporated  with  the  general 
mass  of  personal  iM*operty  In  the  state,  its  ship- 
ment would  not  be  deemed  to  have  commenced 
until  started  on  its  final  Journey  out  of  the 
state,  which  occurred  at  the  time  it  was  sent 
by  rail  from  Pine  Bluffs  station.  Tlint  sta- 
tion is  located  on  tbe  lino  of  the  Union  Pacific 
Railway  which  traverses  from  east  to  west  t;:e 
entire  state.  Sheep  driven  from  the  western 
part  of  the  state  from  any  point  in  the  vicinity 
of  Utah  In  an  easterly  direction  would  pass  nu- 
merous stations  on  that  railway,  any  one  of 
many  of  which  might  t>e  selected  as  a  place  of 
shipment. 

The  third  certified  question  relates  to  the 
fact  that  plaintiff  returned  his  sheep  for  assess- 
ment and  taxation  for  the  same  year  in  Utah. 
If  plnintld's  projwrty  was  otherwig?  legally 
taxable  under  the  revenue  laws  of  this  state, 
the  fact  above  mentioned  would  not  exempt  it, 
in  the  absence  of  a  statute  to  that  effect.  We 
r^ard  that  proposition  as  too  well  sanctioned 
by  the  authorities  to  require  discussion.  Brown 
V.  Houston.  33  La.  Ann.  843;  Id.,  114  U.  i*. 
ei22,  6  Sap.  CL  1091;  Pullman's  Palace-Car 
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Co.  T.  PetmsylTanla,  snpra,  dissenting  opinion; 
GooJey,  Tax'n,  37,  21^221;  0.  N.  Nelson  Lum- 
ber Co.  T.  Town  oC  l^ralne,  22  Fed.  M;  Coe 
V.  Errol,  116  U.  S.  517,  6  Sup.  Ct.  475;  Dyer 
T.08bonie,llR.I.32l.  Our  own  constitution- 
al provisions,  quoted  In  an  earlier  part  ot  this 
(pinion,  are  Invc^Eed  In  opposition  to  the  law  ot 
1895,  and  the  tax  collected  from  the  plaintiff. 
Xhe  proposition  contended  for  Is  that,  under 
the  statute  In  question,  the  assessor  was  re- 
quired to  proceed  at  ouce;  and  that  such  per- 
emptory action  would  be  a  violation  of  the  con- 
stitutional rules  relating  to  uniformity,  equal- 
ity, and  due  process  of  law.  To  sustain  the 
proposition  ccmtmled  for,  It  la  argued  that  ^mi- 
formity  and  equality  of  taxation  means  equal- 
ity and  uniformity  In  the  rate  and  also  In  the 
mode  of  assessment;  that,  as  there  is  Implied 
equality  in  the  burden,  that  cannot  exist  with- 
out uniformity  In  the  mode  of  assessmrat.  It 
Is  then  urged  as  the  sole  ground  tor  the  claim 
that  there  is  an  absence  of  uniformity  in  the 
mode  of  assessment,  that  no  provision  is  made 
for  notice,  or  for  a  hearing,  or  a  correction  of 
the  assessment  or  tax,  as  in  case  of  pr(^>erty 
embraced  in  the  regular  annual  assessm^t. 
An  examination  of  the  authorities  cited  dls- 
ckiees  that  reference  to  the  mode  of  assessment 
as  concerns  the  rule  of  unlfwmlty  does  not 
mean  that.  In  the  case  of  the  assessment  of  all 
kinds  of  taxable  property,  the  same  officers 
shall  act,  or  that  the  proceedings  touching  the 
assessment  shall  be  the  same.  There  Is  uni- 
formity in  the  assessment  and  In  the  mode 
thereof  If  the  same  basis  of  valuation  Is  taken 
as  to  all  property  of  like  character.  The  con- 
stltution  itself  provides  for  the  assessmmt  of 
railroads  and  other  common  carriers  upon  their 
franchises,  roadway,  rails,  roUhig  stock,  and 
all  other  property  used  in  their  operation,  ex- 
cept machine  shops,  rolling  mills,  and  hotels, 
by  a  state  board,  for  all  state,  county,  and 
school-district  taxes;  and  also  that  such  board 
shall  fix  the  valuation  each  year  for  the  assess- 
ment of  all  lire  stock.  Coast,  art,  15,  {  10. 
Prt^rty  other  than  that  owned  by  common 
carriers  is  assessed  by  county  officials,  and 
the  value  of  all  personal  properly,  except  live 
stock,  is  determined  by  then.  But  is  it  true 
that  the  statutes  provide  for  no  hearing  or  re- 
view? It  la  evident  that  the  law  of  18iX>  must 
be  construed  together  with  other  laws  relating 
to  the  same  subject.  It  seems  to  have  been 
assumed  that  the  property  of  plalntlft  was  as- 
sessed and  taxed  only  In  pursuance  of  tliat 
statute,  but  we  are  unable  to  assent  to  that 
theory.  Sections  3845-3849,  Bev.  St..  brought 
Into  the  revision  from  the  Laws  of  1884,  pro- 
vide for  end  regulate  the  assessment  and  col- 
lection of  taxes  on  all  personal  proi>erty  brought, 
driven,  or  coming  Into  the  state  prior  to  the 
last  day  of  the  year.  Those  provisions  were 
before  the  court  in  the  ea^e  of  Cattle  Co.  v. 
Baldwin,  3  Wyo.  764,  31  Pac.  'HXi,  and  were 
held  not  to  contravene  any  of  the  congressional 
raiactments  which  constituted  the  fundamental 
law  of  the  terrltoiy,  and  their  validity  under 
the  state  ctmsUtution  has  not  been  questioned* 


so  tar  as  we  are  aware.  Except  as  far  as  they 
may  have  been  in  conflict  with  the  act  of  1895, 
they  were  in  full  force  during  that  year.  It 
is  required  by  section  3810  that  personal  prop- 
erty coming  Into  the  state  after  the  annual  as- 
sefismcnt  shall  be  assessed  at  the  same  value 
as  property  of  like  kind  and  character  Is  ap- 
praised and  valued  for  the  current  year,  and 
that  the  levy  shall  be  Uie  same  as  that  made 
upon  like  property  for  the  current  year.  The 
assessor  Is  required  to  assais  such  property  as 
soon  as  possible  after  he  shall  obtain  knowl- 
edge of  the  existence  of  such  property  in  the 
county,  and  the  assessment  Is  to  be  made  in 
the  same  manner  as  oOter  assessmmts.  The 
county  clerk  is  required  to  levy  the  tax  there- 
on, and  enter  the  same  upon  the  tax  list  for 
the  current  year.  The  duty  of  collecting  the 
tax  devolves  upon  the  regular  county  collector 
of  taxes.  Section  3317.  The  statute  of  1S95 
changed  these  provisions  somewhat  in  respei't 
to  the  levy  and  collection  as  to  live  stock 
brought  Into  the  state  to  graze.  The  assessor 
was  substituted  for  the  county  clerk  and  col- 
lector. In  regard  to  the  levy  and  collection;  but 
It  seems  entirety  clear  tliat  the  restrictions  up- 
on the  manner  of  the  assessment  and  rate  of 
the  levy  mentioned  In  section  3840  would  bare 
controlled  the  action  of  the  assessor  in  taxing 
live  stock  coming  in  to  graze  after  the  annual 
assessment.  Such  provisions  are  general,  cov- 
ering the  case  of  any  kind  of  personal  property 
which  is  brought  into  the  state  subsequent  to 
such  annual  assessment  The  act  of  1895  was 
silent  concerning  the  basis  of  valuation  and 
rate  of  levy,  and  therefore  did  not  repeal  the 
former  statnt(»y  regulations  controlling  that 
matter.  The  assessable  value  of  all  live  stock 
is  fixed  by  the  state  board  in  March  of  each 
year.  It  is  true  that  section  3845  provides  that 
the  taxes  so  assessed  become  due  and  payable 
at  the  same  time  as  other  taxes,  unless  assess- 
ed after  the  regular  annual  taxes  are  payable, 
in  which  event  they  become  due  and  iMtyable 
upon  demand.  It  Is,  however,  also  provided 
by  section  3847  that,  if  there  is  danger  of  re- 
moval, the  collector  may  levy  upon  and  detain 
sufficient  of  the  proi>erty,  and  hold  tUe  same 
until  the  taxes  thereon  are  due,  uuless  a  suffi- 
cient deposit  is  made  with  him  to  cover  the 
taxes  and  costs.  Although  the  statute  of  18% 
required  Immediate  collection,  we  do  not  think, 
in  view  of  the  migratory  character  of  the  prop- 
erty, and  other  iirovlsloas  of  the  Uiw,  which 
will  lie  adverted  to,  that  any  principle  of  uni- 
formity was  thereby  Infringed  uixju.  The 
courts  have  gone  to  great  lengths  in  upholding 
the  authority  ot  the  legislature  to  classify- 
property  for  puriwscs  of  taxation,  and  establisli 
such  rules,  according  to  the  nature  and  habits 
of  the  property,  as  will  Insure  Its  bearing  Its 
due  and  proper  burden  of  government.  In 
Wlscoasiu  tlie  statute  was  held  valid  which  re- 
quired the  a!v;essors  to  assess  all  logs  and  lum- 
ber of  nonresidpnts  piled  upon  the  banks  of 
streams  for  shipment  in  April,  although  other 
personal  property  was  not  assessed  until  the 
1st  of  May.   This  pruTislon  was  evidently  en- 
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acted  to  gaud  against  tbe  removal  of  radii 
propHrty  prior  to  Mb7»  and  ibete}fs  eacape  tax- 
atlui.  G.  N.  NelBOn  Lomlwr  Go.  r.  Town  of 
Loralne,  22  Fed.  54.  The  farther  fact  la  aim 
perttaunt  tint  the  interval  tetvreen  the  comple- 
tloa  of  the  animal  asseaemeat  and  levy  and 
Qie  time  when  taxes  are  regularly  payalde  Ib 
w  short  that  a  requirement  of  «arl]er  payment 
of  a  tax  upon  migratory  animals  eonld  hardly 
be  considered  nnjiist  or  Inequitable.  Now,  In 
regard  to  bearing  and  opportunity  for  revleir, 
tt  la  furOier  provided  In  aectlon  8846  that  any 
person  aggrieved  by  any  proceedings  under  It 
and  the  preceding  and  subsequent  sections  may 
ai^ly  to  the  board  of  county  commissioners  at 
any  general  or  special  meeting,  to  have  the 
assessmeat  equalized  or  corrected  In  any  Just 
particular;  and  the  dn^  la  enjoined  upon  tb'i 
txnrd  to  equalise  and  correct  the  same  as  Jus- 
tice may  require,  imd,  if  the  party  complaining 
has  paid  an  unjust  tax,  to  refund  to  him  the 
amount  he  has  paid  In  excess  of  what  he  ought 
to  have  paid.  We  perceive  no  raiaon  why 
that  regulation  was  not  open  to  any  person  In 
the  sltuatkm  of  ptalntlir,  or  any  one  whose 
property  had  been  taxed  the  assessor  under 
the  provisions  cf  thb  act  of  1895,  after  the 
annual  assessment.  Such  person  would  not 
have  been  taxed  solely  In  pursuance  of  the 
last  above  mmtloned  ac^  but  under  all  the 
pnrlslons  and  r^ulations  affecting  the  taxa- 
tion of  such  prtqierty  as  they  existed,  taken  to- 
gether, modifying  and  controlling  each  other. 
If  such  live  stock  aa  was  covered  by  the  act 
of  ises  bad  been  assessed  prior  to  the  deter- 
mlnatlon  of  the  rate  of  levy  fw  the  current 
year  by  the  proper  officials,  the  requirement 
for  Immediate  collection  would  have  been  In- 
c^ieratlve  In  Its  strict  sense,  as  delay  on  tho 
part  of  file  assessor  for  purposes  of  collection 
would  have  been  necessary  untQ  the  rate  had 
been  fixed.  In  sucb  case  the  command  for 
Immediate  collection  would  have  been  under- 
stood to  mean  as  soon  as  practicable,  or  Im- 
mediately aftor  the  rate  had  Item  determined 
upon.  In  that  case,  moreovw,  the  person  tax- 
ed would  have  had  the  same  opportunities  that 
all  othor  taxpayers  were  given  to  appear  be- 
fore the  board  of  equalization.  As  long  as  the 
rate  and  method  of  valuation  are  the  same  as 
In  case  of  other  property,  we  are  unable  to  con- 
c^e  of  any  valid  reason  why  a  statute  affect- 
ing the  taxation  of  a  peculiar  class  of  property 
may  not  be  enacted  to  guard  against  Its  escape 
thnefram.  Absolute  equality  In  taxation  Is  an 
impossibility.  The  late  Mr.  Justice  MIU«r  of 
the  federal  supreme  court  said  In  one  of  the 
opinions  of  that  court  that  It  was  an  "unreal- 
ised dream."  In  the  ca.se  of  Com.  v.  Electric 
Light  Co.,  145  Pa.  St.  147,  22  Atl.  845,  the 
court  said:  "Where  the  measure  of  value  and 
the  rate  are  uniform  and  applicable  to  all  mem- 
bers of  a  giv«i  class,  the  Incidental  tiardsblp 
and  Inequalities  most  be  borne."  And  the  su- 
preme court  of  Texas  expressed  Itself  as  fol- 
lows: "Taxes  are  said,  within  the  meaning 
of  the  constitution,  to  be  equal  and  uniform, 
when  no  person  or  class  of  persons  in  the  tax- 


ing district,  whether  a  state,  conn^,  or  other 
municipal  corporation,  Is  taxed  at  a  different 
rate  than  are  oQier  persons  In  the  same  district 
upcm  the  same  thing,  and  where  the  objects  of 
taxation  are  ^e  same,  by  whomsoever  owned, 
or  whatever  they  be."  Norris  r.  City  of  Waco, 
57  Tex.  635.  The  difficulty  Is  so  apimrent  that 
we  Ethall  not  attnnpt  to  formulate  a  general 
definition  of  equality  and  uniformity  In  taxa- 
tion applicable  to  all  cases,  as  such  words  are 
used  In  the  constitution.  Neither  Is  it  requisite 
In  this  case  that  we  should  do  so.  In  1805  the 
legislature  of  the  state  of  Washington  enacted 
a  law  very  similar  to  our  statute  of  the  same 
year.  It  was  provided  thereby  that  when  any 
cattle,  horses,  sheep,  or  goats  are  driven  Into 
any  county  of  the  state  for  the  purpose  of  graz- 
ing at  any  time  after  the  first  Monday  In  April 
In  any  year,  they  shall  be  liable  to  be  assessed 
for  all  taxes  leviable  In  that  county  for  that 
year,  the  same  as  If  they  bad  been  in  the  coun- 
ty at  the  time  of  the  annua]  asseisment;  and 
It  was  made  ^e  duty  of  the  aasessor  to  assess 
the  same,  and  the  taxes  became  due  upon  sucb 
assessment  The  sheriff  was  required  to  col- 
lect such  taxes  at  once  In  the  manner  provided 
tor  the  collection  of  delinquent  taxes.  I^ws 
1996,  p.  105.  That  statute  came  before  the 
court  in  Wright  v.  Stinson  (Wash.)  47  Pac 
761,  and  was  assailed  as  unconstitutional.  It 
iwas  held  that  no  constitutional  right  was  In- 
vaded by  the  act.  Such  statutes.  In  some  oth- 
er states,  have  been  declared  Invalid,  on  the 
ground  that  there  existed  no  provisions  for  tax- 
ing other  kinds  of  personal  property  coming 
hi  after  the  annual  assessment.  As  In  Wash- 
ington, so  In  this  state,  there  Is  no  discrimina- 
tion in  that  re^>ect. 

The  fourth  question  reserved  for  our  decl- 
aion  is,  In  substance,  whether  the  payment  of 
the  tax  by  lAalntiff,  under  the  evidence,  was 
voluntary  or  otherwise,  and  whether  It  was 
so  made  as  would  authorize  Ita  recovoy.  If  Il- 
legal. The  facta  as  agreed  to  are  that  the 
money  was  paid  after  a  refusal  to  pay  the 
same  upon  a  demand,  and  to  prevent  the  sei- 
zure and  sale  of  plaintiff's  proper^,  and  the 
damages  which  wotild  thereby  accrue  to  the 
plalutlff.  If  that  is  true,  we  do  not  perceive 
what  difference  tt  makes  whether  the  threat 
made  by  the  collector  was  that  he  could  take 
enough  sheep  or  that  he  would  do  so.  The 
concession  that  the  payment  was  made  to 
prevent  the  seizure  lnq>lle8  that  seizure  was 
intended  or  imminent,  and  that  both  parties 
so  understood  It  Under  such  a  statute  as 
that  of  1805,  requiring  the  same  officer  to  as- 
sess, levy,  and  collect  the  taxes,  giving  him  all 
the  power  of  collecting  officers,  and  applying 
to  property  of  the  character  upon  which  these 
taxes  were  paid,  It  would  not  take  very  strong 
evidence  of  force  to  show  a  payment  of  the 
tax  to  be  Involuntary,  particularly  so  when 
the  statute,  as  In  section  3840,  enjoins  upon 
the  commissioners  the  duty  of  refunding  cuch 
an  amount  as  they  should  discover  to  be  un- 
Jt»t.  In  our  Judgment,  the  payment  was 
made  under  sucb  circumstances  as  would  au- 
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ttnlM  tbe  lecoTerr  If  the  tax  Bhovld  prore 
to  be  lUegal. 

Tbe  seventh  crallfled  question  1b,  "For  the 
recoveiT  of  taxee  paid  in  the  manner  set  forth 
in  this  case,  against  whom  should  a  suit  be 
iNTOugbt;  and,  In  this  case,  is  the  suit  brought 
asaiust  the  proper  person?"  Plaintiff  relies 
upon  tbe  cases  of  Powder  River  Cattle  Go.  r. 
Board  of  Com'rs,  3  Wyo.  598,  603,  29  Pac.  361, 
and  31  Pac.  278;  Board  of  Corn'ra  v.  Searight 
Cattle  Co.,  3  Wyo.  777,  31  Pac.  268,— wherein 
it  was  held  that  actions  to  recover  back  taxes 
collected  by  the  county  collector  of  taxes  on 
account  of  state,  county,  and  school-district 
taxes  can  only  be  maintained  against  the  offl- 
cer  making  the  collection.  It  Is  clear  that, 
unless  manifest  error  has  crept  into  a  former 
decision  of  tbe  court,  and  works  injustice.  It 
should  not  be  departed  from.  A  mere  doubt 
on  our  part  concerning  Its  correctness  is  not 
sufficient  to  require  a  review  thereof.  It  is 
equally  well  settled  that,  if  It  appears  to  be 
radically  unsound,  and  subserves  no  useful 
purpose,  but,  on  the  contrary,  establishes  a 
hardship  which  is  not  within  the  manifest 
contemplation  of  tbe  law,  and,  moreover,  if 
no  injurious  results  will  be  likely  to  follow  a 
reversal,  no  principle  of  stare  decisis  inter- 
feres with  a  reconsideration  of  the  pilnclt^e 
involved  and  a  reversal  of  the  doctrine  for- 
merly announced.  In  consequence  of  a  deep 
feeling  that  nothing  but  hardship  and  injus- 
tice flow  from  the  law  as  construed  In  those 
cases,  and  especially  as  the  late  chief  Justice 
dissented  therefrom  in  vigorous  opinioDS,  we 
deemed  It  wise  and  expedient  to  examine  the 
question  anew,  in  the  endeavor  to  discover 
whether  the  statutes  are  reasonably  suscepti- 
ble of  the  construction  given  them  in  the  cases 
aforesaid.  It  may  be  premised  that  no  provl- 
rion  has  ever  been  made  by  law  for  a  reim- 
bursement to  the  collecting  officer  should  a 
recovery  be  maintained  against  him,  and  that 
the  invalidity  which  may  require  the  return  of 
a  tax  to  the  one  paying  It  may  have  been  the 
result  of  the  action  of  other  taxing  officials, 
and  even  of  tbe  tward  Itself  In  ordering  the 
levy.  The  statute,  then,  which  imposes  such 
onerous  responsibilities  upon  the  public  serv- 
ant which  obeys  the  mandates  of  the  tax 
warrant  should  be  unmistakable.  It  would 
be  far  better,  and  more  cousonant  with  equi- 
ty, that  the  taxpayer  should  suffer  in  a  sin- 
gle Instance  than  that  one  officer,  possibly 
without  fault,  should  bear  the  burden  in 
many;  or  that  the  loss  should  be  distributed 
among  several  than  borne  entirely  by  a  single 
individual.  In  case  the  taw  has  permitted  such 
a  loss  to  fall  upon  any  one.  These  obeerva- 
tlonB  are  suggested  merely  as  Incidental  to  an 
examination  of  the  statutes  themsdres. 
They  must  contnd.  Tbey  should  receive  such 
conatmctlon,  bowerer,  as  shall  harmonize 
them  with  the  general  policy  of  onr  laws  and 
Institutions,  should  their  language  permit  It. 

The  statute  providing  tbe  method  of  legal 
procedure  to  recow  back  taxes  which  may 
haTe  been  Illegally  collected  la  section  3055, 


Bev.St.,and  that  part  relatlngto  such  subject 
reads  as  follows:  "Actions  to  recover  back 
taxes  and  assessments  must  be  brought 
against  the  officer  who  made  the  collection, 
or,  if  he  is  dead,  against  his  personal  repre- 
sentative; and  when  they  were  not  collected 
on  the  tax  list  tbe  corporation  which  made  the 
levy  must  be  joined  in  the  action:  provided, 
that  when  the  money  derived  from  said  taxes 
or  assessment  has  been  actually  paid  over  to 
any  muuicipel  corporation  for  whose  use  and 
benefit  It  was  levied  or  collected,  then  an  ac- 
tion shall  be  brought  against  said  municipal 
corporation  to  recover  said  taxes  or  assess- 
m^ts."  That  part  of  tbe  section  preceding 
the  proviso  was  taken  from  Ohio,  In  which 
state  the  action  was  in  all  cases  to  be  brought 
against  the  collecting  officer,  unless  not  col- 
lected on  the  tax  duplicate.  The  only  taxes 
In  this  state,  and  possibly  in  Ohio,  which 
would  not  be  placed  on  the  tax  list,  would  be 
local  taxes  for  imj^ovements,  such  as  assess- 
ments to  construct  sewers  In  the  city  of  Chey- 
enne, and  in  other  instances  where  taxes  are 
assessed  according  to  benefits.  It  Is  evident 
that  no  taxes  are  collected  for  state  or  county 
purposes  except  on  the  tax  list,  but  the  party 
to  be  Joined  In  an  action  for  the  recovery  of 
taxes  not  on  the  list  Is  described  as  the  "cor- 
poration," without  the  qualifying  word  "mu- 
nicljial."  Yet  It  Is  only  such  a  corporation  as 
a  city  or  town  which  could  possibly  be  em- 
braced within  the  provision.  When,  however, 
a  municipal  corporation  is  mentioned  in  the 
proviso.  It  has  l>een  thought  to  refer  only  to 
such  a  corporation  In  Its  most  limited  sense. 
I  mention  this  at  this  time  to  show  that  it  la 
entirely  probable  that  the  legislature  did  not 
Intend,  by  the  use  of  said  respective  designa- 
tions, to  confine  Itself  to  the  precise  use  of  lan- 
guage In  legal  acceptation.  The  difficulty  sup- 
posed to  arise  in  the  construction  of  this  sec- 
tion of  the  statute  Is  in  the  reference  to  a 
"municipal  corporation"  In  the  proviso;  and  a 
majority  of  the  court  in  the  cases  above  cited 
concluded  that  a  corporation  such  as  a  "coun- 
ty" would  not  be  Included  therein.  Tbe  first 
portion  of  the  section  having  l)een  Imported 
from  Ohio,  It  will  be  well  to  notice  some  of 
the  other  relative  provisions  of  the  statutes  of 
that  state  then  in  force.  In  the  first  place, 
all  the  regular  taxes  which  go  upon  any  tax 
list  of  the  state,  county,  school  district,  and 
of  any  city,  village,  or  hamlet,  within  the 
county,  go  upon  one  list  prepared  by  tbe 
county  auditor,  and  all  such  taxes  are  collect- 
ed by  the  county  treasurer.  The  auditor  Is 
required  to  open  an  account  with  each  town- 
ship, city,  hamlet,  and  school  district,  and,  aft- 
er each  semiannual  settlement  which  be 
makes  with  tiie  treasurer,  to  credit  each  with 
the  net  amount  collected  for  Its  use,  and,  on 
the  application  of  the  treasurer  of  each  such 
subordinate  corporation,  to  give  him  a  war- 
rant on  the  county  treasurer  for  the  amount 
then  due.  Bev.  SL  Ohio  1880,  f  1047.  It 
seems  that  the  treasurer  Is  cbaxgeA  with  tbe 
taxes  upon  the  list,  and  he  may  remain  ctaar- 
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ged  with  an  nncollected  tax  (section  1103), 
but  the  auditor  may  deduct  an  erroneous  tax, 
and  ^ve  a  certificate  thereof  to  the  taxpayer 
for  presentation  to  the  treasurer  (section 
1038).  The  treasurer  may  return  an  account 
of  uncollected  taxes  with  his  reasons  therefor. 
Section  1101.  FInaUy,  it  Is  provided  that,  In 
case  of  any  recovery  from  him  on  account  of 
the  collection  of  the  public  revenue,  he  shall 
be  allowed  and  paid  out  of  the  county  treas- 
ury counsel  fees  and  other  expenses  of  his 
defense  In  the  suit,  and  the  amount  of  any 
damages  and  costs  adjudged  against  him,  all 
of  which  Is  required  to  be  apportioned  ratably 
by  the  county  auditor  among  all  the  parties 
entitled  to  share  the  revenue  so  collected,  and 
deducted  from  the  shares  or  portions  of  the 
revenue  at  any  time  payable  to  each,  includ- 
ing as  one  of  said  parties  the  state,  as  well  as 
the  counties,  townships,  cities,  villages,  and 
school  districts,  and  other  organizations  enti- 
tled. SeetioD  2862.  It  wUl  be  thus  observ- 
ed that  In  Ohio  the  system  is  made  plain  and 
harmonlons.  The  treasurer  collects  for  all 
taxing  authorities,  and,  in  ease  of  damages  re- 
covered against  him,  is  given  a  sure  Indemni- 
ty. At  the  same  time  a  convenient  method  Is 
provided,  whereby  a  taxpayer  who  has  been 
imlawfully  assessed  may  secure  a  return  of 
bis  money.  At  the  time  our  legislature  adopt- 
ed the  provision  in  respect  to  actions  to  recov- 
er taxes  Illegally  collected,  it  was  undoubted- 
ly perceived  that  the  revenue  laws  were  some- 
what dissimilar  to  those  of  Ohio,  that  a  treas- 
urer was  not  given  Indemnity  when  be  had 
dispensed  the  funds  collected  by  him;  ami, 
not  desiring  to  Interfere,  or  alter  the  provisions 
already  in  force  concerning  the  collection  of 
the  public  revenue,  devised  the  more  simple 
mcthtMl  of  addlnjr  thp  proviso  to  the  efTect 
that,  after  the  municipal  corporation  for 
whose  use  and  benefit  it  had  been  collected, 
had  )*ecelved  the  tax,  it  should  be  made  tin; 
respondent  In  an  action  for  a  recovery  of  such 
tax.  We  think  a  county  Is  included  in  the 
ileslguntlon  "municipal  corporation"  as  used 
In  the  pro\-iso.  While  it  Is  true  that.  In  a  re- 
wtrieted  sense,  and  possibly  by  way  of  dis- 
tinction, the  term  "municipal,"  as  aiqjlled  to 
a  corporation,  is  generally  understood  to  refer 
to  such  subordinate  organisations  as  a  city 
or  town,  nevertheless  It  is  not  improper,  nor 
at  all  uncommon  In  legal  parlance,  to  Include 
a  county  within  the  designation  "municipal 
corporation."  That  was  conceded  hi  the  ma- 
jority opinion  In  the  Powder  River  Cattle  Co. 
Case. 

A  further  obstacle  to  declaring  tbat  the 
county  Is  embraced  within  the  meaning  of 
the  proviso  was  deemed  to  arise  from  the 
words,  "for  whose  use  and  Ijeneflt  It  was 
levied  and  collected."  It  was  thought  that 
state  and  school-district  taxes  were  not  ool- 
leeteil  for  the  use  and  benefit  of  the  county. 
If  that  were  so,  we  are  unable  to  perceive 
why  the  statute  would  not  authorize  an  ac- 
tion against  the  county  for  the  money  which 
was  actually  received  for  its  use  and  bene- 


fit, and  why  It  should  be  allowed,  as  to 
them,  to  hide  behind  the  fact  that  there 
might  he  other  money  which  was  not  held 
for  its  benefit.  The  words  quoted,  however, 
must  receive  a  reasonable  construction.  In 
view  of  other  statutory  provisions,  to  which 
reference  will  be  made,  we  are  not  inclined 
to  apply  to  such  words  any  narrow  and  con- 
fined meaning.  As  to  state  taxes,  the  coun- 
ty is  made  responsible  for  all  which  are  lev- 
led,  and  it  Is  not  permitted  to  receive  credit 
except  for  such  assessments  as  are  certified 
to  be  double  or  erroneous,  A  particular  tax 
is  not  returned  Itemized  to  the  state,  but 
payments  are  made  on  account  of  the  coun- 
ty's actual  statutory  liability.  Such  taxes 
are,  in  a  certain  sense,  collected  for  the  use 
and  benefit  of  the  county.  It  could  not  es- 
cape settlement  with  the  state  by  an  abso- 
lute refusal  to  collect  the  taxes.  To  relieve 
Itself  from  the  burden  Imposed  upon  it  by 
law,  it  must  collect  and  pay  over  the  taxes. 
Whatever  may  be  the  regulations  existing 
between  the  county  as  an  organization  and 
the  school  districts  within  its  boundaries.  It 
levies  taxes  for  the  support  of  all  the 
schools,  and  the  special  district  taxes  which 
have  been  legally  voted  by  each  district. 
The  treasurer  collects  them,  and  Is  the  cus- 
todian thereof  until  lawfully  paid  out  to  the 
district  treasurers  upon  the  apportionment 
and  order  of  the  county  superintendent  as 
to  the  common-school  tax,  and  according  to 
law  as  to  the  special  district  taxes.  Before 
school-district  treasurers  are  entitled  to  re- 
ceive any  of  the  money,  they  are  required  to 
fnrulsh  bonds,  to  be  approved  by  the  board 
of  county  commissioners  in  each  case,  who 
also  fix  the  amount  thereof.  The  school 
money  is  referred  to  In  the  statutes  as  in 
the  county  treasury.  Laws  1895,  c.  44.  For 
Its  use  and  benefit,  in  accordance  with  law, 
tlie  school  moneys  are  collected  and  receiv- 
ed for  the  coimty.  Xot,  It  Is  true,  to  assist 
in  carrjing  on  the  ordinary  functiona  of 
county  government,  but,  as  an  agency  of  the 
state,  to  levy  and  collect  taxes  to  support 
and  maintain  the  school  organizations  locat- 
ed within  Its  limits.  In  that  sense  we  con- 
ceive that  the  language  was  used  in  the 
proviso.  Such  a  construction  does  no  vio- 
lence to  the  words  employed,  but  recognizes 
the  various  capacities  In  which  the  county 
acts,  and  the  duties  devolving  ui>on  it,  as 
well  as  the  power  with  which  It  Is  clothed. 
Neither  does  that  construction  work  harshly 
upon  the  county  corporation,  as  we  shall  at- 
tempt to  show.  Section  3821,  Rev.  St.,  was 
thought  to  l>e  in  conflict  with  tlie  statute 
above  considered.  We  are  not  of  that  opin- 
ion, but  believe  that  It  harmonizes  with  It. 
and  tends  to  explain  It.  The  two  sections 
should  be  so  construed  that  both  shall 
stand.  If  possible.  That  section  Is  as  fol- 
lows; "In  all  cases  where  any  person  shall 
pay  any  tax,  or  any  portion  thereof,  that 
shall  thereafter  be  found  to  be  erroneous  or 
Illegal,  whether  the  same  be  owing  to  clerlc- 
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al  errors  or  other  errors,  the  board  of  coun- 
ty commlsslonerB  shaU  direct  the  treasurer 
to  refund  the  same  to  the  taxpayer,  or,  In 
case  any  real  property  subject  to  taxation 
shall  be  sold  for  the  payment  of  such  erro- 
neous tax,  the  error  In  tax  may  at  any  time 
be  corrected  as  above  provided,  and  shall 
not  affect  the  validity  of  the  sale,  but  such 
property  shall  be  redeemed  by  the  county 
as  hereinafter  set  forth."  The  provision  for 
redemption  referred  to  is  found  in  section 
3833,  which,  In  substance,  requires  the  coun- 
ty to  repay  to  a  purchaser  at  tax  sale  of  any 
land  sold  by  mistake  or  unlawfully  the 
amount  to  which  he  would  have  been  enti- 
tled had  the  sale  been  legal;  and  the  treas- 
urer, unless  the  Invalidity  is  not  hts  fault,  is 
made  liable  to  the  county  for  the  amount. 
These  two  secUons,  3821  and  3833,  must  be 
construed  together.  The  former  impresses 
upon  the  county  board  the  absolute  duty  to 
direct  the  treasurer  to  refund  any  tax  found 
to  be  erroneous,  and,  in  case  land  has  been 
sold  for  such  erroneous  tax,  the  same  may 
be  corrected  in  the  same  manner,  or  "as 
above  provided,"  which  means  by  directing 
the  treasurer  to  refund  the  same.  Xf  sold,  then 
the  one  entitled  to  payment  is  the  purchaser, 
and  the  amount  to  be  refunded  is  specified 
and  fixed  by  the  provisions  of  section  8838. 
Sow,  it  is  reasonably  clear  that  the  thing 
to  be  refunded  is  the  tax.  The  statute  does 
not  say  tluit  the  same  shall  be  returned  by 
a  payment  out  of  the  general  fund  of  the 
county,  or  out  of  any  particular  fund.  The 
tax  Is  to  be  refunded.  That  tax  will  have 
gone  into  various  funds.  The  command, 
therefore,  as  I  understand  it,  is  to  talce  the 
proportionate  amounts  from  each  fund. 
This  conclusion  was  reached  In  Iowa  under 
a  similar  statute.  Lauman  v.  County  of 
De«  Moines,  29  Iowa,  310;  Stone  v.  Wood- 
bury Co.,  51  Iowa,  {522,  1  N.  W.  745.  See, 
also,  Coal  &  Iron  Cav.  County  Com'rs,68  Md. 
255.  The  erroneous  character  of  the  tax 
may  be  adjudged  by  the  courts  in  a  suit  for 
a  recovery  of  the  amount  paid,  or  by  some 
other  authorized  proceeding,  or  the  board  it- 
self may  discover  that  it  is  invalid.  In  ei- 
ther event,  it  is  to  be  refunded  to  the  person 
entitled  thereto.  The  legislature  having 
constituted  the  county  authorities  and  offi- 
cers the  agency  to  assess,  levy,  and  collect 
the  tax,  and  having  designated  the  county 
treasurer  the  custodian  of  the  proceeds,  at 
least  temporarily  in  all  cases,  it  was  cer- 
tainly entirely  competent  for  the  lawmak- 
ing power  to  confer  upon  the  board  the  au- 
thority—nay, more,  to  impose  upon  It  the 
doty— of  directing  the  custodian  to  return 
the  tax,  and  in  doing  so  to  take  It  from  the 
respective  funds  Into  which  it  had  gone.  It 
might  have  been  expressed  by  language 
more  In  detail,  but  we  think  it  has  done  so  by 
the  general  terms  employed.  Suppose  the  re- 
quirement had  been  that  the  treasurer  refund 
the  tax.  Could  there  be  any  question  but  that 
be  ahonld  take  It  from  the  funds  of  which  It 


formed  a  part?  Where  is  the  distiuctiou  If 
the  legislative  command  is  that  the  action 
of  the  treasurer  shall  be  directed  by  the 
board?  Part  of  the  tax  collected  being  for 
state  purposes,  the  statute  requires  It  to  be 
refunded.  The  treasurer,  by  direction  of 
the  board,  Is  made  the  agency  to  return  it 
It  is  not  to  be  expected  that  the  identical 
moneys  received  shall  be  refunded  in  any 
event,  or  under  whatever  construction  sec- 
tion 3821  might  receive.  There  is,  at  all 
limes,  more  or  less  money  In  the  various 
funds  which  are  to  be  dispensed  to  other 
organizations.  If  not,  the  repayment  can  be 
made  when  any  such  fund  shall  be  replen- 
ished. Whether  the  amount  of  interest,  and 
costs  which  may  be  paid  to  a  purchaser  of 
lands  at  tax  sale,  and  which  Is  required  to 
be  paid  to  him  by  the  county  on  discovery 
of  the  illegality  of  the  sale,  is  to  come  out  of 
the  different  funds,  or  is  to  be  paid  by  the 
county  itself,  to  be  reimbursed  by  the  lia- 
bility of  the  treasurer,  if  It  exists,  is  a  ques- 
tion which  need  not  now  be  determined.  It 
is  not  clear  to  us  upon  what  theory  it  can 
be  truly  said  that,  as  to  state  taxes,  the 
county  should  not  be  compelled,  if  illegally 
exacted,  to  refund  them.  The  county  is  a 
debtor  to  the  state  for  such  taxes,  bat  for 
all  erroneous  taxes  charged  against  it  the 
law  requires  that  it  shall  be  credited;  and 
this  court  has  held  that  such  credit  shall  be 
extended  upon  its  account,  whenever  It  Is 
certified  to  the  proper  state  officer.  State 
V.  Board  of  Com'rs  0^'yo.)  33  Pac.  892,  85 
Pac.  929.  It  is  therefore  manifest  that, 
should  the  connty  refund  such  erroneous 
tax,  it  would  be  entitled  to  a  credit  upon  its 
account  with  the  state.  Under  the  decisions 
In  the  Powder  River  Cattle  Co.  and  Seorlght 
Cattle  Co.  Cases  a  person  who  has  paid  an 
unlawful  state  and  connty  tax  Is  granted  a 
remedy,  but  one  which  consists  in  pursuing 
an  officer  Individually,  who  may  only  have 
done  his  duty  skillfully  and  faithfully;  and, 
if  that  official  is  unable  to  respond,  the  tax- 
payer is  still  remediless,  and  the  right  given 
to  him  is  an  empty  one.  If  the  amount  is 
collected  from  the  officer  or  his  representa- 
tive, they  are  caused  to  t>ear  a  loss  which 
belongs  In  justice  to  the  public.  Thus  the 
remedy  would  often  be  without  advantage 
to  any  one,  and  unjust  whenever  it  should 
possess  any  merit.  Under  the  construction 
which  we  believe  to  be  the  only  true  and 
correct  one,  all  those  disadvantages  depart, 
all  the  provisions  become  harmonious,  and 
without  any  straining  of  language.  It  en- 
forces the  manifest  legislative  design.  For 
tbe  reasons  aforesaid,  it  is  our  opinion  that 
an  action  to  recover  back  taxes,  when  they 
have  been  paid  by  the  collecting  officer  Into 
the  county  treasury,  should  be  brought 
against  the  county  in  Its  corporate  name. 
In  the  cases  where  the  action  Is  to  be 
brought  against  the  coliectiug  officer,  he 
muse  be  sued  Individually.  That  seems  to 
be  the  plain  meaning  of  tbe  statate*  and  It 
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was  M  beM  In  Ohio.  18  Bull.  384;  Bfttter- 
man  State,  44  Ohio  St  641.  10  N.  B.  &J6. 
The  effect  of  a  declBton  of  the  supreme  court 
construing  a  statute  renders  It  the  law  for 
the  time  being  as  so  constmed.  Parties 
have  a  right  to  act  upon  such  a  decision,  and 
no  injury  ought  to  be  allowed  to  result,  by 
reason  of  a  dependence  th^eon,  if  the  de- 
dston  Is  subsequently  changed,  ai^.  more 
than  in  case  of  a  repeal  of  a  statute.  Hoi- 
Unshead  t.  Von  Olabn,  4  Minn.  190  (QS.  181). 
UntU  the  decisifm  now  rendered,  since  the 
announcement  of  the  court  In  the  cases 
hereinbefore  referred  to,  the  law  of  the 
state  has  been  as  set  forth  and  adjudged  in 
those  cases,  at  least  to  the  extent  that  no 
one  should  be  Injured  by  relying  thereon. 
Consequently,  any  case  which  has  been 
brouglit  against  the  collecting  officer  In  his 
tadlTidual  capacity  should  be  permitted  to 
proceed  without  objection  on  that  ground. 
This  case  Is  not  against  the  officer  individ- 
ually. 

We  hare  mot  arrived  at  the  cmduslon  to 
d^art  from  the  rule  heretofore  announced 
exc^t  after  mature  reflection  and  a  pro- 
found sense  of  an  imperatiTe  necessity. 
This  disposes  of  all  the  questtons  except  the 
eighth,  which,  under  our  former  decisions, 
is  not  a  proper  one  tax  reserratlon. 

To  the  first  question,  we  answer  that,  If 
the  sheep  of  the  plaintiff  were  brought  into 
this  state  for  the  purpose  of  being  grazed, 
they  were  subject  to  taxation  in  the  year 
1896,  To  the  second  question:  We  have 
stated  In  this  opinion  the  legal  principles 
which  should  a^ly  to  a  consideration  of  the 
fact  whether  or  not  the  animals  were  driven 
In  for  grazing  purposes.  It  is  not  proper 
for  us  to  determine  the  fact  Itself  In  this 
kind  of  proceeding.  To  the  third  quesUon, 
our  answer  Is  in  the  negative.  To  the 
fourtii  question:  The  payment  was  Involun- 
tary. To  the  fifth  question:  The  plaintiff 
was  afforded  by  law  an  opportunity  to  be 
heard,  as  set  forth  In  this  opinion.  The 
taxes  were  not  III^pil  for  any  reason  men< 
tioned  in  such  question.  To  the  sixth  ques- 
tion: Chapter  61,  Sess.  Laws  1895,  was  con- 
stitutional. Our  answer  to  the  seventh 
quesUon  has  been  given  above. 

CORN,  J,,  concurs.  KNIOHI,  J.,  did  not 
sit. 


BOARD  OF  CO&rRS  OF  I^ARAMIB  COUN- 
TY T.  STONE. 

(Sapreme  Court  of  Wyoming.   Jan.  6, 1896.) 

CousTT  OrpiCEKS  —  DRPb'TiBs— Approval  or  Ap- 
pointment—Evidexck— Cos  btitdtionaIi 
Law— TiTLi  or  Act. 

1.  Voder  Rev.  St.  $|  1842.  1843.  requlrlnff  ihe 
coCDtr  cleric  to  record  all  proceedings  of  the 
coanty  commiasionerB,  a  particular  proceeding, 
omitted  from  the  record,  may  be  establiahed  by 
parol  evidence  as  such  statute  does  not  make 


such  record  the  only  evidence  of  the  official  acts 

of  the  board. 

2.  Under  Laws  1800-91,  c.  56.  ||  2,  6,  pro- 
viding that  the  treaaurer  of  each  county  of  the 
first  class  may  appoint,  with  the  consent  of 
the  county  commissioners,  one  deputy,  plain- 
tiCPs  assignor  was  appointed  as  deputy  janu- 
aiT  15th,  and  his  appointment  and  oath  filed 
with  the  coanty  clerk  one  week  thereafter;  but 
the  board  allowed  no  salarr  for  the  first  six 
months  of  his  term,  thou^  they  recognized 
him  as  such  deputy.  The  treasurer  filed  a  re- 
quest in  writing,  July  6th,  for  the  approval  of 
soch  appointment,  which  was  indorsed^  "Ap- 
proved by  order  of  the  board."  as  of  that  date, 
though  the  journal  contained  no  record  of  such 
action.  Held,  that  a  finding  that  the  board  had 
approved  such  appointment,  and  that  such  ap- 
proval was  Intended  to  operate  from  the  date 
of  the  appointnaent,  was  anstaiaed  by  the  evi- 
dence. 

3.  Hev.  St.  8f  2368,  2370,  provide  that  civil 
actions  shall  be  brought:  "•  •  •  Within  four 
years,  an  action  apon  a  contract  not  in  writing, 
either  express  or  implied;  an  action  upon  a 
liability  created  by  statute."  In  18dl  an  act 
waa  passed  entitled  "An  act  to  amend  and  re- 
enact  section  2370  •  •  •  (in  such  nianner  as 
to  repeal  all  limitations  arising  under  con- 
tracts not  in  writing,  either  expressed  or  im- 
plied, shall  be  brought  within  eight  years  after 
the  cause  of  action  accrues)."  providing  that 
section  2870  shall  he  amended  so  as  to  read  as 
follows:  "Within  ei^t  years  an  action  apon  a 
contract  not  in  writing,  either  expressed  or  im- 
plied; an  action  upon  a  liability  created  by 
statute."  Heid,  that  such  act  was  not  invalid, 
under  Const,  art.  8,  f  24,  as  to  the  second  clause 
of  the  amended  section,  for  the  reason  that  the 
subject-matter  thereof  is  not  embraced  in  the 
title,  as  the  portion  of  such  title  in  parenthesis 
attempts  to  go  b^ond  the  requirements  of  the 
constitution,  and  is  without  effect,  and  the  ref- 
erence to  the  section  by  number  accurately  ht< 
dlcates  the  general  subject  affected  by  such 
amendment. 

Error  to  district  court,  laramle  county;  Jos- 
esit  L.  Stotts,  Judge. 

Action  by  Edward  W.  Stone  against  the 
board  of  county  commissioners  of  Laramie 
county.  There  was  a  Judgmmt  in  favor  of 
plaintiff,  and  defendant  brings  error.  Afflno- 
ed. 

Robert  W.  BreclEons,  Co.  Atty.,  for  ptalntlff 
in  mm.  Walter  R,  Btidl,  for  defoidant  In 
error. 

CORN,  7.  The  evidence  tn  this  case  shows 
that  the  defendant  in  error,  as  county  treas- 
ure of  lAnunle  county,  execnted  a  written  ap- 
pointment of  L.  B.  Stone  as  d^uty  county 
treasurer  on  Jannaiy  15,  1891;  that  L.  BL 
Stone  took  the  oatti  of  office,  and  that  Oie 
paper  ccmtalning  soch  apptrintment  and  oath 
were  filed  with  the  county  clerk  on  January 
22,  1891;  that  said  L.  B.  Stcme  altered  upim 
the  duties  of  the  office,  and  was  recognized  by 
tiie  board  as  the  deputy  treasurer.  Under  the 
date  of  July  1,  1891,  defendant  In  error  ad^ 
dressed  a  note  to  the  board,  requesting  tiiem 
to  approve  such  aivolntment  Upon  this  note 
was  wrlttm  in  the  handwriting  of  the  chalr^ 
man  of  the  board:  "Approved  July  6,  1891. 
By  ordo:  Board  Co.  Corns.  Geo.  W.  Hoyt,  Ch. 
Co.  Board."  Upon  it  was  Indorsed  by  Ira  L. 
Fredendall,  the  county  clerk:  "Request  for  ai>- 
proval  of  L.  E.  Stone,  Dep.  Tr.  Filed  July  6th,' 
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18S1.  In  li.  Predendan.  Approred  July 
4/91."  The  evidence  also  shows  that  the 
board,  In  Febnuir.  ^1,  refused  to  allow  a 
claim  tor  salary  to  said  Ia  B.  Stone  as  such 
d^uty,  and  that  no  salary  was  allowed  for  bis 
services  np  to  3vSy  0,  1801,  bnt  for  the  re- 
mainder of  the  two-years  term  of  B.  W.  Stone 
as  treasurer  allowed  his  salary  at  the  rate  fixed 
by  statute  of  f  100  per  mmth,  and  It  was  paid. 
The  journal  In  which  the  proceedings  of  the 
board  were  recorded  fails  to  show  any  consid- 
eration of  the  appointment,  or  any  actlcm  np- 
on  It  whatevw".  The  dalm  for  salary  of  the 
deputy  prior  to  f  uly  6,  1891,  was  assigned  to 
defendant  in  mvr.  and,  the  board  finally  re- 
fushig  to  pay  It,  defendant  In  error  brought 
suit  for  It  on  January  B,  1897.  By  statute  the 
counties  ot  the  state  are  divided  into  four 
classes,  Laramie  being  a  county  of  the  first 
class.  Section  6,  c  56,  Laws  1890-91,  pro- 
vides "that  the  treasurer  of  each  coonty  of  the 
first  class  may  appoint  by  and  with  the  con- 
sent of  the  board  of  county  commissioners,  one 
deputy,  who  shall  receive  an  anneal  salary  of 
twelve  hundred  dollars."  Section  2  provides 
that  all  deputies  and  assistants  provided  for  In 
the  act  shall  be  appointed  subject  to  the  ap- 
proval of  the  board.  Yet  the  act  In  oth^  sec- 
tions authorizes  various  officers  to  appoint  one 
d^ty,  saying  nothing  of  the  necessity  for  the 
consent  of  the  board,  and  then  further  provid- 
ing that  such  officer  may,  "with  the  consent  of 
the  board,"  aivotnt  such  other  deputies  as  may 
be  necessary,  etc.  In  otiier  sections,  Including 
section  6,  under  consideration  In  this  case,  It  Is 
provided  specifically  that  the  appointment  ot 
the  one  deputy  allowed  to  an  officer  shall  be 
**by  and  with  the  consent  of  the  Nisrd."  The 
meaning  of  the  chapter  Is  not  clpsr,  but  the  In- 
tention seems  to  be  that  the  Individual  select- 
ed for  the  place  shall,  in  all  cases,  be  subject 
to  the  approval  of  the  board,  though  the  offi- 
cer In  one  class  of  cases  Is  entitled  by  law  to 
the  assistance  ot  a  deputy.  In  another  class, 
not  only  must  the  Individual  selection  be  ap- 
proved, but  the  officer  is  not  entitled  to  the 
services  of  a  deputy  at  all  except  by  the  con- 
sent of  the  board.  And  this  court  has  so  con- 
strued It  In  Griggs  V.  Commissioners,  40  Pac. 
305.  The  present  case  belongs  to  the  latter 
class,  and  the  ImixH^nt  questlcMi  Is  whether 
the  consent  of  the  board  Is  shown.  Secttooa 
1842,  1843,  Rev.  St.,  In  defining  the  duties  of 
the  county  clerk,  provide  that  it  shall  t>e  his 
duty  to  record  In  a  book  kept  for  that  purpose 
all  proceedings  of  the  board,  but  there  Is  no 
provision  of  statute  making  such  record  the 
only  evidence  of  Its  official  acts.  It  Is  clear 
that  the  board  cannot  avoid  liability  for  Its  of- 
ficial acts  by  the  failure  of  the  proper  officer 
to  record  Its  proceedings  as  required  by  law, 
and  we  think  the  weight  of  authority  In  such 
cases  Is  that,  when  there  Is  an  entire  omission 
to  make  any  recOTd  of  the  particular  iwweed- 
Ing,  It  may  be  established  by  parol  evidence. 
Hutchinson  v.  Pratt,  11  Vt  402;  Brldgford  v. 
Tuscumbla,  16  Fed.  910;  Blgdow  v.  Perth 
Amboy,  26  N.  J.  Law,  297;  DIIL  Man.  Corp. 


(Sd  Ed.)  I  SCO,  and  cases  dted.  We  tblnk  the 
Items  evidence  tdtered  I^^  tlw  defendant  in 
error  were  admissible  as  drcumatances  hid- 
ing to  show  that  action  was  taken  by  the 
board,  and  what  the  actloo  was.  From  this 
evldaice  it  aK>ears  tliat  the  matter  of  lite  ap* 
polntment  of  tiie  deputy  was  submitted  to  the 
board  at  Its  meeting  on  July  6Qi,  and  that  tbB 
chairman  hidotsed  the  request  tax  Its  apiwoval. 
"Approved  1^  order  of  the  board."  This  gro- 
enl  approval  of  an  ai^olntment  xaad&  Jan- 
uary IBth,  and  filed  with  the  board  January 
22d,  together  with  the  fact  that  L.  B.  Stone 
had  attended  the  meetings  of  Qie  board  during 
this  Interval,  and  been  recognized  by  It  as 
deputy  treasurer,  would  Indicate  that  the  ap- 
proval was  Intended  to  (q;»erate  from  the  date 
of  the  appc^ntmoit  There  are  other  circum- 
stances—such as  the  refusal  of  the  board  in 
February  to  allow  a  claim  for  the  services  of 
the  deputy— which  tend  to  a  different  cwiclu- 
slon.  All  the  evidence  was  submitted  to  and 
passed  upon  by  the  trial  court,  and  from  it  the 
court  found  for  the  plaintiff,  which  Involved  a 
finding  that  the  board  bad  approved  the  ap- 
pointment, and  that  It  was  a  general  approval 
of  the  api)0intment  as  made,  and  Intended  to 
operate  from  Its  date.  We  think  the  finding 
Is  fairly  sustained  by  the  evidence,  and  we  are 
not  disposed  to  disturb  It. 

But  It  Is  urged  that  the  claim  of  the  defend- 
ant In  error  Is  a  liability  created  by  statute, 
and  Is  barred  by  the  statute  of  Ihnltatlona. 
Sections  236S,  2370,  Rev.  St.,  are  as  follows: 
"Civil  actions  other  than  for  the  recovery  of 
real  property  can  only  be  brought  within  the 
following  periods  after  the  cause  of  action  ac- 
crues: •  *  •  Within  four  years  an  action 
upon  a  contract  not  In  writing,  either  express 
or  Implied;  an  action  upon  a  liability  created 
by  statute,  other  than  a  forfeiture  or  penalty." 
In  1891  the  legislature  passed  an  act  amenda- 
tory of  section  2370,  Rev.  St,  the  title  of 
which  Is,  "An  act  to  amend  and  reenact  sec- 
tion twenty  three  hundred  and  seventy  of  the 
Revised  Statutes  of  Wyoming,  In  such  man- 
ner as  to  repeal  all  limitations  arising  under 
contracts  not  In  writing,  either  expressed  or 
Implied,  shall  be  brought  withhi  eight  years 
after  the  cause  of  action  accrues."  Then  fol- 
lows the  act:  "Be  It  enacted  by  the  legisla- 
ture of  the  state  of  Wyoming:  Section  1. 
That  section  2370  of  the  Revised  Statutes  of 
Wyoming,  be  and  the  same  Is  hereby  amended 
and  re-enacted  so  as  to  read  as  follows:  'Sec- 
tion 2370.  Within  eight  years  an  action  upon 
a  contract  not  In  writing,  either  expressed  or 
implied;  an  action  upon  a  liability  created 
by  statute  other  than  a  forfeiture  or  penal- 
ty.' "  This  action  was  brought  within  eight, 
but  not  within  four,  years,  and  the  plaintiff 
In  error  contends  that  the  subject-matter  of 
the  second  clause  of  section  2370  Is  not  em- 
braced In  the  tlUe  to  the  act  of  1891,  that  by 
section  24,  art.  S,  of  the  constitution,  the  act 
Is  void  so  far  as  It  would  affect  such  second 
clause,  and  that  the  limitation  of  four  years  is 
stlU  hi  force  as  to  this  claim.   Section  24,  art.  8» 
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of  thecDn8tItatioii,fBa0follows:  "Nobillexcept 
general  appropriation  bills  and  bills  for  the  codi- 
fication and  general  revlBlon  of  the  laws,  shall 
be  passed  containing  more  than  one  subject, 
which  eball  be  clearl7  expressed  in  Its  title; 
but  If  any  subject  Is  embraced  In  any  act  which 
is  not  expressed  In  the  title,  such  act  shall  be 
void  only  as  to  so  much  thereof  as  shall  not  be 
so  expressed."  The  object  of  this  provision 
is  well  understood.  It  was  to  prevent  surprise 
or  fraud  in  legislation  by  means  of  prorisiona 
in  bills  of  which  the  titles  gave  no  intimation. 
It  was  not  Intended  that  the  title  should  be  an 
abstract  of  all  the  various  proTlsions  that  a 
bill  might  contain,  nor  was  It  intended  to  pre- 
vent the  incorporation  Into  a  single  act  of  the 
entire  statutory  law  upon  one  general  sub- 
ject, but  only  that  every  provision  must  be 
geroiane  to  the  subject  expressed  in  the  title. 
Section  2370  is  coutaiued  In  chapter  2  of  divi- 
sion 2  of  title  38  of  the  Revised  Statutes. 
No  question  la  or  cau  be  made  as  to  the  va- 
lidity of  the  act  as  originally  passed.  This 
revision  was  adopted  i)rior  to  the  adopllon  of 
the  constitution,  while  Wyoming  was  a  terri- 
tory, and  the  original  titles  of  the  various  acts 
are  not  preserved.  But  the  title  of  the  cbaj>- 
ter  in  the  revision  is,  "Time  of  Commence- 
ment of  Actions,"  and  the  chapter  contains 
our  statute  of  limitations.  A  reference,  there- 
fore, to  the  section  by  its  number,  accurately 
indicates  the  general  subject  of  the  legislation 
to  be  atFected  by  the  amendment.  And  it  has 
beoi— we  think,  rightly— held  that  it  was  not 
to  amendments  of  general  statutes  thus  con- 
solidated into  a  code  that  the  section  was  in- 
tended to  apply,  but  it  was  aimed  at  the  Aey>- 
arate  acts  In  their  original  enactment;  that 
in  the  case  of  amendments  to  a  code  It  is  sufli- 
clent  that  the  title  refer  to  the  chapter  and 
section  specifically,  and  decUire  the  imrpoae  to 
amend  or  supplement  it.  People  v.  Howard, 
73  Mich.  10.  40  X.  W.  780:  Roby  v.  Sheppani, 
42  W.  Va.  200,  26  S.  E.  278;  State  v.  Mines, 
.38  W.  Va.  137,  18  S.  E.  470;  Brown's  Case. 
01  Va.  7fi2.  21  S.  E.  110:  Bell  v.  Malsh.  137 
Ind.  220,  36  N.  E.  358,  1118;  Dogge  v.  State, 
17  Xeb.  140,  22  N.  W.  348;  State  v.  Berkn, 
20  Neb.  375.  30  N.  W.  207;  Buth.  St.  Const, 
fi  101.  In  Brown's  Case,  supra,  the  subject 
Is  very  ably  discussed,  and  a  great  many  au- 
thorities collated.  Of  course,  it  must  be  un- 
derstood that  all  the  provisions  of  the  amend- 
ment must  be  germane  to  the  subject  of  the 
amended  section.  In  this  case  the  title  at- 
tempts to  go  beyond  the  requirements  of  the 
constitution,  and  to  ^^tate  the  effect,  or  some 
liart  of  the  efTect,  of  the  amendatory  act.  But 
the  grammatical  structure  of  this  part  of  the 
title  is  so  eJttraordinary  as  to  convey  no  moan- 
lug  whatever.  It  does,  iierhaps,  direct  atten- 
tion to  the  fact  that  the  act  iias  reference  In 
some  way  to  the  subject  of  limitations,  but  it 
does  not  state  the  object  or  puriMJse  of  the  act 
in  a  way  that  the  average  mind  can  compre- 
hend it,  and  we  think  this  part  of  the  title 
may  be  pronounced  at  least  liarmless,  and  of 
no  effect.   The  Judgment  will  be  affirmed. 


POTTER,  C.  J.,  concurs.  KNIGHT,  J.,  did 
not  Bit  In  this  case,  It  having  been  heard  and 
sulxnltted  during  the  lifetime  of  tlie  late  CbiBt 
JusUce  CONAWAY. 


HEWITT  T.  MAIZE  et  at 
(Supreme  Court  of  Idaho.    Dec.  18,  1897.) 
Flkadino  and  Proof— Variance— Joist  asd 
Several  Action. 
H.  made  a  contract  to  perform  certain 
work  and  supply  certain  materials  for  three  de- 
fendants.   Ihc  contract  was  made  with  de- 
fendant M.    On  tbt?  tritil  tho  other  two  dofend- 
unts  consented  to  the   taking  of  judgment 
against  them.    After  the  concluRion  of  plain- 
tiff's evidence,  the  counsel  for  the  defendant 
moved  for  a  nonsuit,  on  the  ground  of  variance 
tx>tween  the  pleadings  and  proofs.    The  dis- 
trict court  overruled  the  motion  for  a  noDsuit, 
and,  defendant  declining  to  put  in  any  evi- 
dence, Jndguient  was  renaered  in  favor  of  plain- 
tiff nKainst  defendant  M.    UcJd  that,  under  the 
statutes  of  Idaho,  the  actioD  of  the  district 
court  was  correct;  especially  as  the  acts  of  de- 
fendants were  citlculated  to  lead  plaintiff  to  the 
belief  that  defendants  were  jointly  intt'rested 
in  the  contract. 
(Syllabus  by  the  Court) 

Apiieal  from  district  court,  Blaine  county; 
C.  O.  Stockslager,  Judge. 

Atrtion  by  Henry  Hewitt  against  H.  B. 
M;ilzc  and  others  to  recover  on  a  contract  for 
tho  iMTforniance  of  certain  labor.  The  other 
defendants  consented  to  Judgment  being  taki-n 
agidust  them,  and  from  a  judgment  foi'  plnin- 
tiCf,  against  him,  defendant  Maize  appeals. 
Afilrined. 

Lyttleton  Price,  for  appellant    A.  F.  Hon- 

tandou,  for  respondent. 

HUSTON,  J.  The  plaintiff  brought  his  ac- 
tion against  the  three  defendants  upon  an 
alleged  Joint  contract  for  the  performance 
of  certain  labor,  In  the  construction  of  three 
water  wheels  and  certain  other  work.  The 
first  imragrapb  of  plalntlfTs  complaint  is  as 
follows:  "The  plalutifC  complains,  and  alleg- 
es that  about  the  1st  day  of  May,  18&o,  plain- 
tiff and  defendants  entered  Into  an  agree- 
ment whereby  plaintiff  agreed  to  constnict 
three  certain  water  wheels,  to  construct  and 
repair  the  fences,  and  to  construct  a  privy 
upon  the  land  and  farm  hereinafter  de^icribed, 
and  to  fnmlsh  certain  materials  for  the  same, 
said  defendants  to  furnish  certain  otlier  mate- 
rials; and  said  defendants  agreed  to  iiay  hhn 
for  the  same,  first,  the  value  of  tlie  materials 
to  be  furnished  by  plaintiff,  and  the  value  and 
comi»ensntloo  per  dayfor  each  day  employed  In 
the  performance  of  the  labor  and  construction 
aforesaid.  And  plaintiff  avers  that  he  worked 
uiK>n  said  wheels,  fences,  and  privy  under 
said  agreement,  and  furnished  material  there- 
under, and  has  fully  kept  and  ]>erformed  the 
said  agreement  In  all  things  to  be  by  lilm  kept 
and  performed;  but  the  said  defendants  have 
not  paid  him  therefor,  nor  any  part  thereof." 
The  complaint  then  pi-oceeds  to  allege  the  per-- 
formance  of  the  labor,  and  the  furnishing  of 
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certain  materials,  and  claims  Judgment  there- 
for  In  the  sum  uf  $256.68  against  defendants. 
It  seems  plaintiff  attempted  to  file  a  mechan- 
ic's lien,  hut  failed  In  establishing  it,  and 
that  part  of  the  complaint  was  abandoned.  A 
general  demurrer  to  the  complaint  was  filed 
by  defendant  Maize,  which  was  oTerruled. 
The  defendant  Maize  then  filed  his  separate 
answer  to  the  complaint  of  plaintiff.  Tlie 
first  paragraph  of  the  said  an^iwer  la  as  fol- 
lows: "Comes  now  the  defendant  H.  B. 
Maize,  and  answers  the  plaintiff's  complaint 
as  follows:  Said  defendant  denies  that  abont 
the  1st  day  of  May,  181)5,  or  at  any  other 
time,  this  defendant  entered  into  any  agree- 
ment whereby  plaintiff  agreed  to  construct 
three  certain  wheels,  to  construct  and  repair 
the  fences,  and  to  construct  a  privy  upon  the 
land  described  In  the  complaint,  or  to  do  or 
perform  any  of  the  things  allied  upon  the 
described  lands  and  premises,  or  upon  any 
premises,  or  that  this  defendant  ever  entered 
into  any  contract  or  agreement  with  plaintiff 
to  do  anything  whatever,  or  that  plaintiff  ever 
kept  or  fulfilled  said  alleged  or  any  contract 
OT  agreement,  or  tlmt  this  defendant  is  Indebt- 
ed to  plaintiff  for  the  said  alleged  work  and 
material,  or  for  anything  whatever  In  any 
sum  whatever,"— and  also  adds  general  de- 
nials of  all  the  averments  of  the  complaint  as 
appHcahle  to  himself;  1.  e.  defendant  Maize 
does  not  deny  the  making  of  the  contract  as 
alleged  In  the  complaint,  but  denies  that  he 
Individually  made  such  contract  The  defend- 
ants George  W.  Venable  and  Susie  Vennble, 
file  the  ffrilowlng  paper:  "Defendants  George 
W.  Venable  and  Busle  Venable  hereby  con- 
seat  that  a  judgment  may  be  entered  against 
fbem  In  above^titled  court  and  cause,  con- 
formable to  ijlalntlff'a  complaint."  Upon  the 
trial;  plaintiff  testified  to  the  making  ot  the 
contract  for  the  alleged  work,  by  defendant 
Malse,  with  him,  the  performance  of  the  work 
by  him,  and  that  the  same  was  done  upon  the 
ranch  or  premises  tKcupled  by  Malse.  In  the 
progress  of  the  trial,  the  following  question 
was  put  to  the  plaintiff  upon  his  cross-exam- 
ination by  counsel  for  defendants:  "Q.  What, 
If  anything,  had  Mr.  Venable  to  do  with  your 
woi±  on  that  ranch,  and  the  material  you 
furnished  there?  A.  Nothing,  that  I  know 
of.  Q.  Was  he  in  some  way  to  be  liable  for 
what  yon  did,  besides  Hr.  Maize?  A.  In  no 
way,  that  I  know  of,  only  from  hearsay;  and 
I  didn't  suppose  you  would  care  anything 
about  that.  Mr.  Maize  told  me  that  Mr.  Ven- 
able had  got  an  interest  In  the  ranch.  Q.  Did 
Mr.  VenaUe  at  any  time  say  anything  aa  to 
the  payment  for  the  services  and  the  material 
furnished?  A.  He  spoke  to  me  about  the  time 
I  was  qolttlng  work  there.  Q.  Abont  the 
time  you  were  quitting  work?  A.  Yea,  rir; 
some  time  In  July.  The  blacksmith  was  get- 
ting anxious  about  his  pay,  and  Mr.  Venable 
said,  'The  blacksmith  spoke  to  me,'  and  I 
Bpoke  to  Mr.  Venable  about  It,  and  I  said  the 
blacksmith  bill  had  never  been  paid;  and  he 
said,  'Nerer  mind;'  be  would  see  to  that,** 


Again,  plaintiff  was  asked:  **Q.  Did  you 
make  an  agreement  with  G.  W.  Venable,  Mr. 
Maize,  and  Susan  Venable  to  do  this  w«rk? 
A.  No,.sh-." 

To  the  candid,  unprejudiced  mind,  these 
facta  are  conclusively  shown  by  the  record: 

(1)  That  the  work  alleged  to  have  been  pw- 
formed  by  the  plaintiff  was  performed  by  him; 

(2)  no  question  is  raised  as  to  the  value  as 
charged;  (3)  that  plaintiff  performed  said 
worlc,  and  supj^ied  the  materials,  at  the  re- 
quest of  defendant  Maize;  (4)  that  defendant 
Maize  received,  and  stlU  retains,  the  benefit 
of  such  work.  But  we  are  told  that  plaintiff 
is  not  entitled  to  recover  against  Maize,  be- 
cause his  complaint  alleges  a  cause  of  action 
against  Maize  and  the  Venables  jointly;  and, 
although  the  Venables  consent  to  the  taking 
of  judgment  against  them  by  plaintiff,  yet 
plaintiff  cannot  recover  against  the  defendant 
Maize.  This  contention  is  based  upon  the 
fact,  as  shown  by  the  record,  that,  at  the  close 
of  the  evidence  on  the  part  of  the  plaintiff,  de- 
fendant moved  for  a  nonsiiit,  which  Is  as  fol- 
lows: "Couns^  for  the  defendant  Maize  there- 
upon moved  for  a  nonsnlt  in  the  said  cause,  on 
the  ground  that  the  idalntlff  bases  his  cause 
of  action  on  a  contract  alleged  to  have  been 
made  with  Mahse  and  two  other  persons,  to 
wit,  George  W.  Venable  and  Susan  Venable, 
to  do  certain  work;  and  on  the  stand,  as  a 
witness,  he  not  only  falls  to  prove  any  such 
agreement,  but  utteriy  denies  that  there  was 
any.  The  plaintiff  tKitlfies,  furtho*,  that 
Maize  sent  blm  off.  and  refused  to  permit 
him  to  work  longw;  that  jrialntlff  came  to 
Halley,  and  reported  to  George  W.  VenaV^ 
and  afterwards  took  an  order  from  George 
V.  Bryan  to  Maize,  which  he  says  was  an  or- 
der to  board  plaintiff  while  he  continued  work 
there.  It  therefore  aK>ears  from  his  testi- 
mony that  he  did  not  look  upon  Maize  as  his 
employer  upon  any  contract,  express  or  Im- 
plied, and  also  that  he  bad  no  contract  with 
any  other  persons,  jointly  with  Maize  or  oth- 
erwise. Whereupon  the  court  overruled  the 
said  defendant's  motion  tar  a  nonsnlt,  to 
which  the  said  defendant  then  and  there  duly 
excepted."  The  court  overruled  the  motion 
for  a  nonsuit,  and,  defendant  declining  to  in- 
troduce any  evidence,  judgment  was  given  for 
the  plaintiff  for  amount  claimed,  from  which 
Judgment  this  ai^eal  Is  taken. 

Appellant  contends  that,  because  the  com- 
plaint alleges  a  cause  of  action  against  de- 
fendant Maize  and  the  Venables  jointly,  and 
the  proofs  showed  a  several  liabill^  against 
defendant  Maize,  therefore  his  motion  for  a 
nonsuit  ^nld  have  been  allowed.  We  can- 
not consent  to  this  contention.  The  authori- 
ties cited  by  app^ant  do  not  it  seems  to  us 
sustain  his  position.  People  t.  Harrison,  82 
111.  84,  was  an  action  upon  a  joint  and  several 
guardian's  bond.  The  court  held  In  that  case 
tiiat  "a  recovery  against  one  of  several  per^ 
sons  who  are  jointly  liable  for  the  payment 
of  a  debt,  or  the  discharge  of  a  legal  liability, 
releases  the  others,  and  forms  a  com^dete  bar 
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to  a  recovery  at  law  against  them.  It  does 
not  appear  that  Illinois  has  the  same  or  sim- 
ilar statutes  to  those  of  Idaho,  Tiz.  sections 
4351,  4354,  and  4226,  ReT.  St.  Idaho.  We 
fall  to  see  the  appilcation.  The  other  cases 
cited  by  the  appellant  are  Id  our  view  as  little 
a[q>Hcable.  Section  4225,  Id.,  provides  that 
"no  variance  between  the  allegation  In  a 
pleading  and  the  proof  Is  to  be  deemed  mate- 
rial, unless  It  has  actually  misled  the  adverse 
party  to  his  prejudice  In  maintaining  his  ac- 
tion or  defense  upon  the  merits."  The  evi- 
dence In  the  record  shows  that  plaintiff  sup- 
posed the  defendants  were  Jointly  liable,  and 
he  was  Induced  so  to  beUeve  by  the  state- 
ments and  acts  of  all  of  the  defendants.  Sec- 
tion 4361.  Rev.  St.  Idaho,  provides:  "Judg- 
ment may  be  given  for  or  against  one  or  more 
of  several  plaintiffs,  and  for  or  against  one  or 
more  of  several  defendants;  and  it  may, 
when  the  justice  of  the  case  requires  It,  deter- 
mine the  ultimate  rights  of  the  parties  on 
each  side,  as  between  themselves."  It  was 
palpably  the  purpose  of  the  Code  to  change 
entirely  the  common-law  rule  in  this  class  of 
cases.  The  supreme  court  of  California,  in 
Lewis  V.  Clarkin,  18  Cal.  399,  a  case  very 
similar  to  the  one  at  bar  upon  facts,  and  un- 
der a  statute  identical  with  that  of  Idaho,  say: 
"If  A.  enter  into  a  contract  on  the  behalf  of 
himself  and  B.,  and  a  suit  is  afterwards 
brought  upon  it  against  both,  the  injustice  of 
permitting  the  former  to  take  advantage  for 
his  own  t>eneflt  of  the  absence  of  liability  in 
the  latter  will  hardly  be  questioned;  and 
such  a  case  would  seem  to  be,  not  only  within 
the  letter  of  the  statute,  but  peculiarly  within 
its  spirit  and  meaning."  We  have  examined 
all  the  cases  cited  by  appellant's  counsel; 
that  Is,  all  that  we  could  find.  In  several  in- 
stances,  however,  we  were  unable  to  find  the 
cases  cited  in  the  volmnes  designated,  and 
time  would  not  permit  of  a  voyage  of  discov- 
ery. It  Is  not  entirely  safe  ever  to  rely  upon 
the  footnotes  of  any  text  writer  for  authori- 
ties. The  Judgment  of  the  district  court  is 
afflrmed,  with  costs. 

SULLIVAN.  C.  J.,  and  QUARLES.  J.,  con- 
cur. 


VOLLMEE  T.  SPENCER. 
<Siipreioe  Court  of  Idaho.  Dec.  6,  1897.) 
DiasuLTiNO  Attachment— Phacticb. 
V.  sued  S.  on  two  causes  of  action,  and 
procured  an  attachment.  The  affidavit  for  at- 
tachment stated  that  the  note  upon  which  the 
second  cause  of  action  was  based  had  not  becu 
secured  by  mortgage,  etc.  On  motion  to  dis- 
solve the  attachment,  it  was  shown  that  the 
note  sued  on  in  the  second  cause  of  action  was 
secured  by  mortgage.  The  trial  court  dis- 
solved the  attachment  in  toto.  Udd,  that  the 
writ  of  attachment  being  an  entirety,  and  the 
affidavit  failing  to  state  the  facts  required  by 
the  Btntnte  as  to  the  one  cause  of  action,  ju- 
risdiction to  issue  it  did  not  exist,  and  it  was 
properly  dissolved. 

Sullivan,  C.  J.,  dissenting. 
(Syllabus  by  the  Court) 
UF.-30 


Am>eal  teom  district  conrti  Latah  coinit7; 

W.  G.  Piper,  Judge. 

Action  by  John  P.  Vollmer  against  E.  J. 
Spencer  on  two  promissory  notes.  From  the 
order  granting  the  motion  to  dissolve  the  at- 
tachment Issued  to  plaintiff,  plaintiff  appeals. 
Affirmed. 

Forney,  Smith  &  Moore,  for  ai^dlant.  8. 
S.  Denning  and  Warren  Trultt,  for  respondent 

QUARLES,  J.  The  appellant,  as  plalntjff, 
sued  the  defendant  on  two  separate  notes,  and 
filed  an  affidavit  and  undertaking  tor  attach- 
ment to  secure  both  ddiJts,  whldi  attachment 
issued.  Thereafter  the  respondent  served  no- 
tice of  motion,  based  upon  affidavit,  to  dissolve 
the  attachment,  upon  the  ground  that  the  af- 
fidavit for  attachment  was  false,  in  this:  That 
It  stated  that  the  note  for  $200  (sued  on  in  the 
second  cause  of  actlcm)  had  not  been  secured  by 
any  mortgage  or  lien  upon  real  or  personal 
property,  or  by  any  pledge  of  personal  prop- 
erty, when  in  truth  and  in  fact  said  promis- 
sory note  was  at  the  date  It  was  made,  exe- 
cuted, and  deUvered,  secured  by  a  chattel 
mortgage,  and  which  motion  was  duly  made. 
In  support  of  his  motion,  the  defendant  served, 
and  OD  trial  Introduced,  his  affidavit,  showing 
that,  on  the  date  ot  the  execution  of  said  note, 
he  executed  and  delivered  to  appellant  a  cer- 
tain chattel  mortgage  upon  three  horses,  one 
wagon,  and  set  of  harness,  to  secure  the  said 
note,  whidi  mortgage  was  by  the  appellant 
duly  filed  for  record,  and  recorded  in  Latah 
county,  where  it  is  still  of  record  and  unre- 
leased.  The  motion  was  heard  and  sustained, 
and  the  attachment  dissolved,  and  from  the 
said  ord«>  this  appeal  was  taken. 

On  the  trial  of  the  motion,  the  a[^>ellant  in- 
troduced a  counter  affidavit  (no  other  evi- 
dence), as  follows:  "^omas  H.  Brewer,  being 
first  duly  sworn,  says:  That  he  is  the  agent 
of  the  plaintiff  in  the  above-entitled  action  for 
the  purposes  of  this  suit.  That  he  has  read 
the  affidavit  of  E.  J.  Spencer  on  motion  \o 
dissolve  the  attadiment  herein,  and,  replying 
thereto,  states  that  affiant  is  Informed  and  be- 
lieves from  an  Inspection  ot  a  certain  dueblll, 
dated  February  22,  1893.  favor  E.  J.  Spencer, 
signed  by  N.  F.  McCumber,  that  two  of  the 
horses  deecrlbed  In  the  affidavit  of  the  defend- 
ant herein  were  sold  by  defendant,  by  and 
with  the  consent  of  i^alntlff,  on  or  about  the 
22d  day  of  February,  1893.  And  affiant  fur- 
ther says  that  he  Is  InfcHrmed  and  believes,  and 
so  allies  the  fact  to  be.  upon  his  information 
and  belief,  that  none  of  the  security  motion- 
ed in  the  affidavit  of  said  E.  J.  Spencer  was 
held  as  security  for  the  said  1200.00,  sued  on 
in  this  action  at  the  time  said  action  was  com- 
menced. And  affiant  further  says  that  if  any 
part  thereof  was  in  existence,  that  the  same 
had  become,  long  prior  to  the  institution  of  tills 
action,  absolutely  worthless,  and  of  no  value 
as  security  whatever.  And  affiant  furthw  says 
that  the  wagon  described  in  the  affidavit  of  E. 
J.  Spoicer  was,  at  the  time  of  the  taking  ttf 
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the  mortgage  thereon,  an  old  worn-oat  wagon, 
but  In  fair  repair;  and  that  the  same  was 
tb»eafter  used  In  hauling  wood  over  the 
mountahi  roads  from  the  home  of  said  EI.  J. 
SpencCT  to  Howell's  Siding;  and  ^t  said 
wagon  was  long  ago  rendered  abmlutdy 
worthless,  and  that  it  was  not  In  exlstmiee  as 
security  at  the  time  ot  the  commencement  of 
this  action.  And  affiant  farther  says  that  he 
Is  Informed  and  believes,  and  so  allies  the 
fact  to  be,  that  the  one  set  c£  double  breeching 
harness  referred  to  in  the  affidavit  of  B.  J. 
Spencer  was  long  ago  worn  out  from  use;  that 
the  same  was  old  and  worn  out  at  the  time 
the  mortgage  was  gtv«i  tiiereon;  and  that,  at 
the  time  of  the  conunencement  of  this  action, 
the  same  did  not  exist  as  security  on  this  $200 
note.  And  affiant  further  says  that  the  re- 
maining horse  described  In  the  affidavit  of  E. 
X  Bpencer— one  Iron-gray  mare,  three  years 
old,  weight  900  pounds— was  traded  off  by  the 
defendant  loug  prior  to  the  time  of  the  com- 
mencement ot  this  action,  and  that  the  same 
did  not  exist  as  security  for  the  payment  of  the 
said  $200  note  at  the  time  of  the  commence- 
ment of  this  action.  Wherefore  affiant  avers 
that  the  said  f200  was  not  secured  at  the  time 
of  the  CMnmencement  of  this  action,  and  prays 
that  the  said  attachment  be  not  dlsecdved  as 
to  the  said  f200  note.  [Signed]  Thos.  H. 
Brewer." 

From  these  two  affidavits  It  Is  manifest  that 
the  affidavit  for  attachment,  so  fu  as  it  re- 
lates to  the  second  cause  of  action,  was  false, 
and  did  not  comply  with  section  4303,  Rev.  St. 
When  a  mortgage  bas  been  given  to  secure  a 
debt,  and  the  creditor  thereafter  sues  to  re- 
cover the  debt,  he  must,  in  order  to  have  the 
benefit  of  an  attacimioit,  state  in  bis  affidavit 
thnefor  that  such  mortgage  was  given,  and 
"that  such  security  has,  without  any  act  of  the 
plaintiff,"  or  (he  person  to  whom  It  was  given, 
become  valueless.  In  such  ease  it  Is  not  suffi- 
cient to  say  the  plaintiff  would  have  been  en- 
titled to  the  attachment  If  he  had  stated  the 
facts,  and  that  the  defendant  was  not  injured 
by  his  failure  so  to  do.  The  statute  requires 
the  facts  to  be  stated,  and  this  requirement 
cannot  be  dispensed  with,  without  abn^tlng 
a  plain  provision  of  a  statute,  which  cannot  be 
done  by  judicial  construction.  But  the  coun- 
ter affidavit  above  set  forth  shows  that  the 
plaintiff  had  security.  It  states  Uiat  tbe  de- 
fendant "traded  off"  one  ot  the  horses  mort- 
gaged. If  this  statement  Is  true,  such  trade 
did  not  destroy  the  Hen  of  the  mortgage,  and 
the  plaintiff  could  foreclose  against  the  pur- 
cbaner.  The  defendant  below  having  shown 
tbsA  the  affidavit  toe  attachment  was  false  as 
to  the  second  cause  of  action,  the  attachment 
should  have  been  dissolved  as  to  that  cause  at 
least.  Qu«7:  Should  It  have  been  dissolved 
as  to  both  causes  of  aclkm? 

To  entitle  the  plaintiff  to  an  attachment,  bis 
debt  must  be  due  upon  a  judgment,  or  upon 
contract,  express  or  Implied,  and  one  of  three 
other  facts  must  exist,  viz.:  The  debt  must 
have  been  unsecured  by  mortgage  or  Ilea  upon 


real  or  personal  property  or  pledge  of  personal 
property;  or.  If  such  security  was  given,  that 
It  has,  without  any  act  of  the  plaintiff,  become 
valneless;  or  that  the  defendant  Is  a  nonresi- 
dent of  the  state.  The  statute  requires  the 
facts  to  be  steted  In  the  affidavit  In  tbe  case 
at  bar  the  true  condition  as  to  the  seconQ  cause 
of  actum  was  not  stated  in  the  affidavit;  hmca 
It  was  obtained  contrary  to  law,  wrongfiiUy, 
and  the  phUntlff  must  not  be  permitted  to  reap 
any  benefit  from  the  writ.  The  jOalntiff  must 
know  whether  his  debt  Is  secured  or  not  He 
must  know  whether  the  security  that  bas  beu 
given  (If  any  was  given)  has  become  valueless 
without  any  act  on  his  part  And  he  must, 
whether  be  makes  the  affidavit  in  person,  or 
by  agent,  or  attcHiiey,  state  tbe  fact  as  It 
exists.  It  Is  said  tiiat  all  ot  our  statutes  must 
be  liberally  construed.  Tills  rule  Is  enjoined 
upon  us  by  statute,  but  It  only  applies  where 
It  is  necessary  to  construe  a  statute.  The  stat- 
ute In  this  case  Is  plain  and  unamUgtious.  It 
needs  no  cons  traction.  The  process  of  attach- 
ment Is  statutory  and  piirdy  aummoiy.  By 
It  the  debtor  Is  deprived,  without  a  bearing, 
of  the  possession  of  bis  property.  It  Is  the 
universal  rule,  so  far  as  we  have  examined, 
that  the  plaintiff  must  In  order  to  have  tbe 
benefit  of  this  statutory  process,  do  every thinj? 
required  by  the  statute.  Under  our  Code,  the 
rule  of  construction  to  be  ai^iUed  Is  this:  If 
there  Is  any  uncertainty  as  to  what  tbe  statute 
requires,  construe  the  statute  liberally,  but  the 
requirements  or  acts  to  be  performed,  when 
the  statute  is  so  construed,  must  be  strictly 
POTformed. 

The  writ  of  attadiment  that  Issued  was  an 
entirety.  The  officer  levying  it  could  not  sep- 
arate the  amount  due  on  one  cause  trf  action 
from  tlie  other  by  an  bispection  of  the  writ 
itself,  and  his  authority  was  wholly  derived 
from  the  writ.  No  jurisdiction  existed  to  issue 
the  writ  as  to  the  second  cause  of  action.  Tbe 
plaintiff  could  have  made  and  filed  affidavit 
and  undertaking  on  attachment  In  the  cause  as 
to  each  cause  of  action,  and  had  separate  at- 
tachments to  secure  each.  By  pursuing  thin 
course,  one  attacbmcsit  might  be  dissolved,  and 
the  other  sustained.  The  plaintiff  bad  tbe  rl^t 
to  procure  one  attachment  for  botb  causes  of 
action,  if  the  statutory  grounds  tiierefor  were 
truly  shown  to  racist  Now,  such  statutoiy 
grounds  were  truly  shown  to  exist  as  to  one 
cause  of  action,  and  not  to  the  other.  Tbe 
court  could  not  s^regate  the  writ  of  attach- 
ment and  the  levy  mode  thereunder,  so  as  to 
leave  It  In  effect  as  to  one  cause  of  action  only. 
The  plaintiff,  by  falling  to  comply  with  onr 
attachment  law,  brought  about  this  condition, 
—and  like  one  who  wrongfully  commingles  hlsi 
goods  with  those  of  another,  so  that  they  can- 
not be  serrated  with  certainty,  must  suffer 
the  conseiiuences  of  fais  own  act  To  say  that 
we  wlU  dissolve  this  attachment  as  to  one 
cause  of  action,  and  not  as  to  the  ofber,  would 
Indirectly  peimlt  the  plaintiff  to  have  the  ben- 
efit of  It  as  to  IxHh  causes  of  action.  The  judg- 
ment, If  rendered  In  fiivor  of  plaintiff  for  the 
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amotmt  claimed  on  both  causes  of  aetk)D,  will 
be  an  entirety,  as  win  be  any  execution  there- 
on. The  writ  of  attachment  being  an  entire- 
ty, Jurisdiction  to  Issne  It  as  to  both  of  the 
canaeB  of  action  must  have  existed  at  the  time 
It  Issued,  ^e  court  below  properly  dissolved 
the  wilt  of  attachment  The  conclusion  reach- 
ed la  fully  supported,  we  think,  by  the  deci- 
sions In  Murphy  t.  Montandon,  2  Idaho,  KMT, 
29  Fac.  851,  WlUman  t.  Freidman  (Idaho)  35 
Pac.  87,  and  Flsk  t.  French  (Oal.)  46  Pac.  101. 
The  order  appealed  frun  Is  affirmed.  Costs 
of  this  appeal  awarded  to  respondent. 

HUSTON,  J.,  concncB. 

SUIiLIVAN,  G.  J.  (dissenting).  I  cannot 
concur  In  the  conclusion  reached  1^  my  asso- 
ciates. Section  430%  Rer.  St..  Is  as  follows: 
*The  plaintiff,  at  the  time  of  Issuing  the  siun- 
mons,  or  at  any  time  afterwards,  may  have 
the  properly  ot  the  defendant  attached,  as  se- 
curity for  the  satisfaction  of  any  judgment 
that  may  be  recovered,  imlesa  the  defendant 
give  secnrity  to  pv  such  judgment^  as  in  this 
chaptor  provided,  In  the  following  cases:  U) 
In  an  action,  upcm  a  Judgment,  or  upon  con- 
tract express  or  Implied,  for  the  direct  pay- 
ment of  money,  vrbere  the  contract  la  not  se- 
cnired  hy  any  mortgage  or  lien  upon  real  or 
personal  proper^,  or  any  pledge  of  personal 
property;  or,  If  originally  so  secured,  such  se- 
curity has,  wlttiont  any  act  of  the  pblntlff. 
or  the  person  to  whom  the  security  was  given, 
become  valneless.  (2)  In  an  action  upon  a 
Judgment  or  upon  contract,  express  or  Implied, 
against  a  defendant  not  resldtng  In  tills  ter- 
itttuy."  Section  4303  iNiOTldes  that  the  clerk 
of  the  coort  must  Issue  the  writ  of  attach- 
ment uptm  receiving  an  affidavit  t^*  or  on  he- 
half  of  the  plaintiff,  setting  forth:  that  the 
defendant  is  indebted  to  the  plaintiff  <q>eclfy- 
Ing  the  amount  of  snch  Indebtedness  over  and 
above  all  legal  set-offs  or  counterclaims),  and 
whether  upon  a  Judgment  or  upon  a  contract. 
Aw  the  direct  payment  of  money,  and  that  the 
payment  of  the  same  has  not  been  secured  by 
any  mortgage  or  lien  upon  real  or  personal 
property,  or  any  pledge  of  personal  property, 
or,  if  originally  secured,  that  such  security 
has,  without  any  act  of  Uie  plaintiff  or  the 
person  to  whom  the  security  was  given,  be- 
come valueless. 

This  suit  was  toought  on  two  causes  of  ac- 
tion: (1)  On  a  promissory  note  dated  on  Sep- 
tonher  16, 1882,  for  ^488.88.  and  upon  which 
it  Is  allied  was  dn^  at  the  date  of  making 
the  affidavit,  the  sum  of  ¥873.  The  affidavit 
states  that  the  payment  of  said  note  was  orig- 
inally secured  by  mortgage  upon  chattel  prop- 
er^, but  that  said  security  has,  without  any 
act  of  the  plaiutll^  he  being  the  person  to 
whom  the  secnrity  waa  gtven,  become  value- 
less. (2)  On  a  |«oml8sory  note  dated  Decem- 
ber 1,  1892,  for  the  sum  of  9200,  which 
amounted  at  the  date  of  the  affidavit  for  at- 
tachment to  1878.90.  The  affidavit  states  that 
the  paymoit  of  said  note  has  not  been  secur- 


ed by  any  mortgage  or  lien  upon  real  or  per- 
sonal property,  or  by  ai^  pledge  of  personal 
property.  The  motion  to  discharge  said  at- 
tachment states  the  ground  therefor  as  fol- 
lows: "For  the  reason  that  the  same  was  Im- 
provldently  and  huinvperly  issued."  Xo  ques- 
tion Is  raised  as  to  the  suffldeney  of  the  af- 
fidavit on  Its  face  to  warrant  the  issuance  of 
writ  of  attachment  It  shows  clearly,  under 
each  cause  of  action,  that  the  pUlntlff  Is  en- 
titled to  the  writ.  On  Its  face  it  Is  amply 
sufficient  to  give  Jurisdiction  for  the  Issuance 
of  the  writ.  The  affidavit  In  sui^ort  of  said 
motion  is  set  forth  In  heec  verba  In  the  opin- 
ion of  my  associates,  and  also  the  affidavit 
against  said  motion,  and  I  will  not  repmt 
them  here.  On  an  Inspection  of  the  fbrmer, 
it  will  be  observed  that  the  only  ground  stat- 
ed for  the  discharge  of  said  attachment  Is 
that  a  mortgage  was  given  on  personal  prop- 
erty to  secure  the  payment  of  said  note  nt 
the  time  It  was  given,  and  that  It  has  not 
been  released.  The  defendant  does  not  claim 
that  said  mortgage  has  any  value  as  security, 
or  that  said  mortgage  was  a  valuable  subsist- 
ing security  at  the  date  of  the  issuance  of 
said  writ.  It  will  be  observed  from  an  In- 
spection of  the  counter  affidavit  filed  on  be- 
half of  the  plaintiff  (made  plaintiff's  agent 
who  has  had  chai^  of  this  matter)  that,  with 
the  consent  <^  plaintiff,  two  of  the  horses 
mentioned  In  said  mortgage  were  sold  1^  the 
defendant  on  the  22d  day  of  February,  1883; 
and,  further,  that  none  of  the  property  was 
held  as  security  for  the  payment  of  said  *200 
promissory  note  at  the  time  this  action  was 
commenced;  and  that,  If  any  part  of  the  prop- 
erty mentioned  In  said  chattel  mortgage  was 
In  existence,  the  same  had  become  long  prior 
to  the  Instltuthm  of  this  action  abstdutety 
wortUess  and  of  no  value  as  security;  and, 
further,  that  the  wagon  and  harness  mention- 
ed In  said  mtntgage  were  worn  out,  and  did 
not  exist  as  security;  also,  that  the  three 
year  old  gray  mare  mentioned  In  said  mort- 
gage had  been  "traded  ofT'  by  the  ilefendant 
long  prior  to  the  ccmmiencement  of  this  suit; 
and  did  not  exist  as  security  for  the  payment 
of  said  9200  note  at  the  commencement  of 
this  action;  and  tiiat  said  note  was  not  se- 
cured at  the  time  this  action  was  commenced. 
The  defendant  did  not  contradict  a  single 
statement  omtalned  In  said  last-mentioned  af- 
fidavit That  affidavit  clearly  shows  that 
none  trf  the  personal  property  mentioned  in 
said  mortgage  existed  as  security  for  the  pay- 
ment (tf  said  V200  at  the  date  of  the  com- 
mencement of  this  action,  but  had  been  sold, 
traded  off,  and  worn  irat  by  the  defendant 
bims^f.  After  he  had  thus  deprived  the 
idalntiff  of  all  the  {srop^ty  mentioned  In  said 
mortgage,  and  made  said  mortgage  worthless 
and  vainness  as  security,  he  comes  Into  a 
court  of  equltaUe  Jurisdiction,  and  seeks  to 
deprive  the  plaintiff  of  a  writ  of  attachment 
In  aid  of  his  suit  to  collect  the  amounts  due 
on  said  notes,  on  a  mere  technicality. 
Under  subdlvlBlon  1,  |  4302,  Bev.  St.  be- 
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fore  quoted,  a  plaintiff  Is  entitled  to  a  writ' 
of  attachment  In  any  action  upon  a  con- 
tract,  express  or  Implied,  for  the  direct  pay- 
ment of  money,  where  the  contract  is  not 
secured  by  any  mortgage  or  Hen  on  personal 
property  or  any  pledge  of  personal  property, 
or.  If  originally  so  secured,  such  security 
has,  without  any  act  of  the  plaintiff  or  the 
person  to  whom  the  security  was  given,  be- 
come valueless.  Under  those  provisions,  the 
plaintiff  was  entitled  to  the  writ.  On  the 
hearing  of  said  motion  to  discharge  the  writ. 
It  was  shown  that  said  security  had  become 
valueless,  and  without  the  fault  of  plaintiff. 
My  associates  only  state  half  the  truth 
when,  In  their  opinion,  they  say  that  the 
counter  affidavit  shows  tbat  the  plaintifC 
had  security,  and  state  as  follows:  "It  [the 
affidavit]  states  that  the  deponent  'traded 
off*  one  of  the  horses  mortgaged.  If  this 
statement  Is  true,  such  trade  did  not  destroy 
the  lien  of  the  mortgage,  and  plaintiff  could 
foreclose  against  the  purchaser,"— when,  as 
a  matter  of  fact,  affiant  stated,  not  only  that 
defendant  had  traded  off  said  horse  long 
prior  to  the  commencement  of  this  suit,  bat 
ttiat  said  horse  did  not  exist  as  security  for 
the  payment  of  said  $200  at  the  time  this 
suit  was  commenced.  It  may  be  urged  that 
the  last  statement  is  a  conclusion  of  law. 
Be  It  so;  tliat  is  snbstantlally  the  state- 
ment required  to  be  made  in  the  affidavit 
for  the  writ,  as  provided  by  sabdlvlston  1,  i 
430S,  Rev.  St 

In  the  opinion  of  the  court  It  Is  stated 
that,  on  the  hearing  of  this  motion,  the  de- 
fendant showed  that  the  affidavit  for  the 
writ  was  false  as  to  the  second  cause  of 
action.  It  certainly  Is  not  false  as  to  the 
amount  dne  on  said  note,  for  that  is  not  de- 
nied, and  not  false  as  to  the  existence  of 
said  cause  of  action;  not  false  as  to  the  fact 
that  plaintiff  had  a  cause  of  action  under 
said  $200  promissory  note,  and  also  the 
right  to  a  writ  of  attachment  under  the  pro- 
visions of  said  section  4302;  false  only  as 
to  the  fact  that  a  mortgage  bad  been  given, 
and  as  to  Its  being  valueless  as  security. 
The  facts  that  entitled  the  plaintiff  to  a  writ 
existed  as  to  both  causes  of  action.  Before 
the  motion  to  discharge  was  made,  the  affi- 
davit for  the  attachment  on  Its  face  gave 
the  clerk  Jurisdiction  to  issue  the  writ  The 
counter  affidavit  shows  clearly  to  my  mind 
that  said  mortgage  was  valueless  as  secu- 
rity at  the  time  said  writ  was  issued.  Two 
of  the  horses  had  been  sold,  and  the  other 
traded  off,  by  tbe  defendant.  The  wagon 
and  harness  had  been  worn  out  by  the  de- 
fendant. And  the  affiant  further  states 
that,  if  any  part  of  said  property  was  in  ex- 
istence. It  had  long  prior  to  tbe  Institution 
of  this  action  become  absolutely  worthless 
and  of  no  value  as  security  whatever.  Un- 
der that  state  of  facts,  the  plaintiff  was  en- 
titled to  the  writ. 

In  the  opinion  of  my  associates  It  Is  stat- 
ed that  tbe  writ  of  attachment  issued  is  an 


entirety,  and  the  officers  serving  It  could 
not  separate  the  amount  due  on  one  cause 
of  action  from  the  other.  No  doubt  about 
that  proposition,  but  said  writ  and  the  offi- 
cer who  served  it  were  subject  to  the  orders 
of  the  court  The  writ  directed  the  officer 
to  attach  and  safely  keep  all  the  property  of 
the  defendant  vrlthin  his  county  not  exempt 
from  execution,  or  so  much  thereof  as  may 
be  sufficient  to  satisfy  plaintiff's  demand. 
The  demand  In  the  case  at  bar  was  for  the 
sum  of  $973  on  the  first  cause  of  action,  and  on 
the  second  the  sum  of  $378.00;  total,  $1,- 
351.00.  No  question  Is  raised  as  to  the 
right  of  the  plaintiff  to  an  attachment  In  aid 
of  the  first  cause  of  action,  and,  in  my  opin- 
ion, It  was  within  the  Jurisdiction  of  the 
Judge  or  court  to  direct  that  the  officer  re- 
lease all  of  the  property  attached  except 
sufficient  to  satisfy  the  plaintifTs  first  cause 
of  action.  And,  if  the  defendant  had  suf- 
fered any  damage  because  of  the  amount  of 
property  attached  to  satisfy  the  demands  of 
plaintiff  in  the  second  cause  of  action,  he 
had  an  ample  remedy  against  tbe  plaintiff 
and  his  sureties  on  the  undertaking  on  at- 
tachment. The  principle  governing  the 
wrongful  commingling  of  goods  referred  to 
In  the  opinion  Is  far-fetched,  and  by  no 
known  rule  can  It  be  applied,  by  analogy  or 
otherwise,  to  this  case;  for  in  the  case  at 
bar  the  court  bad  ample  Jurisdiction  to  di- 
rect that  all  of  the  property  be  discharged 
from  the  levy  under  said  writ,  except  suffi- 
cient to  pay  the  plaintiff's  demand  in  his 
first  cause  of  action. 

Conceding  that  the  writ  as  to  tbe  second 
cause  of  action  shonld  have  been  dischar- 
ged, it  should  not  have  been  discharged  as 
to  the  first  cause  of  action.  Said  writ  was 
not  such  an  "entirety"  as  to  prevent  the 
conrt  from  doing  Justice  In  the  matter.  The 
discbarge  of  said  writ  at  least  as  to  tbe 
first  cause  of  action,  was  a  gross  injustice 
to  tbe  plaintiff;  and  tbis  court  has  ample 
Jurisdiction  to  grant  a  remedy,  and  it  ought 
to  do  80.  This  matter  ought  to  be  deter- 
mined in  a  manner  that  Justice  may  be  done 
between  the  parties,  and  thus  accomplish 
the  objects  of  our  Revised  Statutes. 

In  the  case  of  Standard  Oil  CSo.  v.  Al- 
turas  Commercial  Co.,  39  Pac.  S60  (whlcdi  case 
was  beard  with  the  case  of  Simmoos  Hard- 
ware Co.  V.  Alturas  Commercial  Co.,  39  Pac. 
550),  the  affidavit  tor  tbe  writ  of  attachment 
was  attacked  upon  the  ground  that  It  was  not 
subscribed  by  the  affiant  This  court  held  the 
affidavit  sufficient  and  said:  "Under  the 
weight  of  authority,  and  the  Imperative  re- 
quirements of  sectlou  4,  Rev.  St.,  we  feel  con- 
strained to  hold  that  the  ^gnlng  of  the  affi- 
davit was  not  an  indispensable  prerequisite  to 
the  issuance  of  the  attachment."  While  one 
of  the  requisites  of  an  affidavit  is  the  signa- 
ture of  the  afilant,  the  court  held  In  that  case 
that  the  omission  of  the  signature  would  not 
render  the  writ  v<^  Tbe  tignature  of  the  af- 
fiant Is  a  part  of  an  affidavit,  and  unda  a 
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Btriet  eoDStractlon  at  section  4808,  Rev.  Bt, 
Hie  clerk  taad  no  InriKUction  to  ismie  tiie  writ 
In  that  caaa  VvOet  onr  lam.  tedinlcaUtles 
ibooU  not  be  permitted  to  defeat  justice. 

The  cases  <dted  by  my  aasodates  from  tbls 
state,  as  I  view  tbem,  do  not  support  their  de- 
cision In  this  case.  The  case  oi  Mozptar  t. 
Montandon,  2  Idaho,  1048,  28  Pac.  851,  was  an 
action  on  a  bond  glren  to  rdeaaa  propat7  ^tam 
an  attachment  The  defense  Interposed  was 
that  the  writ  oC  attachment  was  wrongfully  is- 
sned,  for  the  reasoi  that  plabitlfE  heU  securitr 
for  the  paTment  of  the  debt  sued  on.  In  the 
trial  of  the  attachment  case  the  court  fomid 
that  the  attaching  creditor  held  secnrlty  for 
the  debt  fbr  the  coUeetlon  of  wUch  the  action 
iras  bronglit,  and  tint  sndi  finding  of  fact 
showed  the  aflldavlt  to  be  fhlse;  and  it  waa 
rightly  b^  that  It  wotOd  he  a  pom^  of 
justice  to  hold  persons  revonsIMe  on  a  bond 
gtvm  to  release  attached  property,  which  at- 
tacAunent  bad  been  wrongfally  and  Ulegally 
proenred  by  a  false  afOdavlt  of  the  plaintiff. 
The  rlgbta  of  third  parties  are  not  inrolred  In 
the  ease  at  bar.  In  commenting  on  that  case 
in  Simmons  Hardware  Oo.  t.  Altntaa  Onu- 
merdal  Co.,  88  Pac  560,  this  conrt  said:  "In 
that  case  the  plalntMT  had  received  and  accept- 
ed a  draft  or  order,  and  had  not  only  retained 
it  bnt  bad  recdred  partial  payments  thereof 
It  was  aihovn  tint  the  defendant  hsd  valid 
snbslstlng  senirlty  at  the  time  the  affldaiit  to 
the  writ  was  made^  while  In  the  case  at  bar 
it  waa  shown  that  the  idataitlfl  had  no  security 
irtiateTa-.  In  the  fMmer  case  the  affldsTtt 
waa  false  In  substance  and  fact,  and  in  this 
one  only  false  In  form.  Snppoeing,  to  a  caae 
where  no  mortgage  had  been  glvai  to  secure 
the  payment  of  a  debt,  the  affidavit  tac  Oie 
wilt  tit  attachment  should  state  that  said  ddbt 
was  secured  by  a  mortgage  on  personal  prop- 
erty, but  that  said  security  had  becfune  value- 
less without  any  act  of  the  plaintiff,  would  the 
attachment  be  discharged  upon  appUcatUm 
therefor  on  a  showing  that  the  statement  In 
such  affidavit  as  to  a  mwtgage  having  beoi 
given  was  fob^that  as  a  matter  of  fact,  no 
such  Qkortgage  had  been  given?  Would  it  Aot 
be  unreasonable  and  most  technical  to  dis- 
charge the  attachment  to  that  case,  and  a 
flagrant  perversion  of  the  clear  Intent  of 
onr  attachment  law?  In  the  case  of  Wilt 
man  v.  freldman  (Idaho)  35  Pac.  37,  the 
plaintiff  sued  to  enforce  the  payment  of 
about  $4,700,  evidence  1^  five  certain  promis- 
sory notes,  for  $900  each,  and  two  small  ac- 
counts. The  court  found  that  the  promissory 
notes  were  secured;  that  the  accounts  were 
not;  that  said  small  accounts  had  been  as- 
tfgned  to  WUlman  only  a  few  days  before  said 
action  was  brought.  The  court  said:  "The 
affidavit  for  attachment  being  untrue,  In  that 
It  stated  that  the  payment  of  the  debt  was  not 
secured  by  any  mortgage,  Ueu,  or  pledge  upon 
real  or  personal  property.  Its  verity  is  not  re- 
establislied  by  the  fact  that  plaintiff  bad  In- 
cluded to  his  Bald  action  two  small  claims 
irtilch  had  beoi  assigned  to  him  but  a  few 


days  before  the  commoicement  d  the  suit, 
which  claims  were  unsecured."  Hie  affidavit 
for  attachment  to  that  case  is  very  different 
from  the  one  to  the  case  at  bar.  In  that  case 
the  affidavit  states  that  the  defendant  Is  to- 
debted  to  the  phUntlff,  on  promLssory  notes  and 
open  account  and  for  attorney's  fees,  the  sum 
of  $4,661.82,  and  that  the  payment  of  the  same 
was  not  secured  by  any  mortgage,  Hen,  or 
pledge  upon  real  or  personal  property.  That 
was  a  case  where  the  plaintiff  had  two  small 
unsecured  claims  assigned  to  himself,  to  bol- 
ster UP  and  asaUit  to  procuring  an  attachment 
for  a  v^  large  sum.  The  fraud  was  very 
tran^Kirent  While  to  the  case  at  bar  the  af- 
fidavit for  the  writ  of  attadiment  was  made 
by  an  attoi-ney,  and  there  Is  no  Indication  of 
fraud  u:  ^Ixn  to  overreach  the  defendant  by 
means  i*L  a  false  affidavit  The  statement  ct 
the  facts  would  have  entitled  the  plaintiff  to 
the  writ.  If  the  case  presented  any  Indication 
of  design  or  fraud  to  making  said  affidavit,  a 
very  different  case  would  be  presented. 

Chief  Justice  Marshall  said,  in  Ogden  t. 
Saunders,  12  Wheat.  233:  "The  positive  au- 
thority of  a  declsl<Hi  Is  co-extenslve  only  with 
the  facts  on  which  It  is  made."  The  positive 
authfHity  of  the  decisions  to  the  cases  of  Mur- 
phy V.  Montandon,  supra,  and  Wlllman  v. 
Freidman,  supra,  applies  to  the  facts  of  those 
cases,  and  Is  not  applicable  to  the  facts  of  the 
case  at  bar. 

The  supreme  conrt  of  California  for  a  long 
time  followed  the  rule  of  strict  construction 
of  an  statutes  to  derogation  of  the  common 
law.  In  Flsk  v.  French  (CaL)  46  Pac.  161, 
suit  was  bron^t  to  recover  on  four  promis- 
sory notes.  It  ^ears  that  the  payment  of 
one  of  the  notes  had  been  secured  by  an  as- 
signment of  certain  mining  sto<^  which  as- 
signment was  writt»  immediately  under  the 
promissory  note  which  was  attached  as  an  ex- 
hibit to  the  complatot  The  affidavit  for  the 
writ  of  attachment  stated  that  the  payment 
of  the  sums  represented  by  said  promissory 
notes  had  not  been  "secured  by  any  mortgi^ 
or  lien  upon  real  or  personal  property,  or  any 
pledge  of  personal  iKoperty.**  A  motion  to 
discharge  the  attachment  was  made  on  flie 
complatot,  affidavit  for  attachment,  and  other 
papers  on  file  to  the  action,  upcai  the  ground 
that  the  affidavit  for  the  attachment  does  not 
state  that  the  collateral  security  appearing  on 
the  face  of  the  complaint  had  become  value- 
less without  any  act  of  plaintiff.  When  the 
motion  came  m  to  be  heard,  the  platotiff,  by 
leave  of  court,  amended  his  complatot  by  alle- 
gations showing  that  the  mining  stock  referred 
to  as  security  had  been  sold  as  per  stipula- 
tion, and  the  proceeds  applied  In  part  pay- 
ment of  said  promissory  note.  The  motion  to 
discharge  was  sustained,  from  which  the  ap- 
peal was  taken.  The  court,  after  redtlng  the 
facts,  said:  "The  amendment  of  the  com- 
platot did  not  supply  or  cure  the  defects  In 
the  affidavit  for  the  attachment,  but,  on  the 
contrary,  tocontestably  proved  that  It  was 
false  to  the  material  statement  that  the  pay- 
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ment  of  the  notes  had  not  been  secured, 
•  •  •  and  that  it  was  fatally  deficient.  In 
that  It  failed  to  state  that  the  security  had  be- 
come valueless.  It  Is  not  shown  whether  the 
complaint  was  verified  or  not.  I  think,  If  it 
was  verified,  the  papers  on  which  the  motion 
was  heard  dearly  show  that  the  security  was 
valueless  at  the  time  the  writ  of  attachment 
was  Issued.  And,  If  that  fact  was  shown. 
It  seems  to  me  that  the  supreme  court  of  that 
state  are  adhering  to  the  rule  of  strict  con- 
struction, and  allowing  technicality  to  stand  In 
the  way  of  substantial  Justice.  The  spirit  of 
our  attachment  law  Is  to  allow  the  writ  when 
the  proper  facts  exist  and  are  shown;  and  If 
the  facts  are  misstated  In  the  affidavit  through 
carelessness  or  Inadvertence,  and  not  through 
fraud  or  design,  and  the  aflfldavlt  shows  that 
no  security  exists  at  the  time  of  Issuance  of 
the  writ,  the  writ  should  not  be  discharged. 
The  object  of  the  law  Is  to  mete  out  Justice, 
and  we  are  admonished  by  section  4231,  Rev. 
St,  to,  in  every  stage  of  an  action,  disregard 
any  error  or  defect  in  the  pleadings  or  pro- 
ceedings which  do  not  affect  the  substantial 
rights  of  the  parties. 

The  supreme  court  of  California,  In  Hatha- 
way V.  Davis,  33  Cal.  IGl,  holds  that  If  the 
complaint  does  not  state  facts  suffldeut  to 
constitute  a  cause  of  action,  and  does  not  ad- 
mit of  amendment,  the  attachment  should  be 
dlssfdved;  but.  If  It  can  be  made  good  by 
amendment,  the  plaintiff  should  be  allowed  to 
amend,  and  the  motion  to  dissolve  denied  If 
amendment  Is  made.  Under  the  attachment 
laws  of  California,  a  suit  must  be  brought 
on  a  Judgment  or  upon  a  contract,  express  or 
Implied,  for  the  direct  payment  of  money  be- 
fore the  writ  will  Issue,  tinder  that  law,  a 
complaint  Is  filed  that  falls  to  state  a  cause 
of  action,  and  in  aid  of  said  action  an  attach- 
ment is  issued,  and  It  is  held,  on  motion  to 
discharge  the  writ,  the  complaint  may  be 
amended  so  as  to  state  a  cause  of  action.  I 
submit  would  it  not  be  more  reasonable  and 
consistent  under  our  law  to  discharge  such 
attachment  than  to  discharge  one  in  a  suit 
where  a  cause  of  action  is  stated  In  the  com- 
plaint, but,  through  Inadvertence,  a  mistake 
has  been  made  In  the  affidavit  In  stating  the 
true  ground  for  the  Issuance  of  the  writ.  To 
hold  that  a  writ  should  notbedischarged  when 
the  complaint  fails  to  state  a  cause  of  action, 
but  that  It  must  be  discharged  when  a  mistake 
in  the  mere  statement  of  facts  In  the  affidavit 
for  the  writ  Is  made,  to  my  mind  Is  mo!^t  un- 
reasonable and  Inconsistent  I  think  the  deci- 
sion in  the  last-cited  case  accords  with  the 
spirit  of  our  statutes,  and  I  think  It  more 
reasonable  to  bold  that  there  Is  cause  for  the 
dlschat^  of  an  attachment  when  the  com- 
plaint fails  to  state  a  cause  of  action  than 
when  a  misstatement  la  inadvertently  made 
in  the  affidavit  and  it  is  shown  that  ttie  facts 
of  the  case  would  warrant  the  issuance  of  the 
attachment.  If  the  undertaking  is  good,  the 
attachment  debtor  is  amply  secured  against 
attaehmentB  wrongfully  Issued.  The  leading 


object  of  our  statutes  Is  the  furtherance  of 
justice,  and  a  disregard  of  technical  strict- 
ness. In  commenting  upon  section  4  of  tbe 
Political  Code  of  CallfOTnia,  the  Code  com- 
missioners said:  "The  chief  design  and  merit 
of  the  Code,  If  it  has  any,  is  its  atttmipt  to 
make  the  attainment  of  Justice  the  paramount 
object  and  the  use  of  the  forms  mere  auxilia- 
ries, which,  when  tliey  come  in  conflict  with 
the  ends  of  Justice,  are  to  be  relaxed." 

The  order  discharging  the  attachment  ooght 
to  be  reversed. 


FYKE  T.  STEUNRNBERG  et  al..  State 

Board  of  Examiners. 
(Supreme  Court  of  Idaho.    Dec.  13,  1897.) 
Mandate  to  Statb  Boaho  of  Examisbks. 
Where  the  constitution  provides  a  board 
for  the  examiaation  of  claims  against  the  state, 
and  such  board,  for  an  unreasonatile  time,  de- 
lays action  upon  a  claim  presented,  while  a 
writ  of  mandate  will  issue  to  mjuire  said  board 
to  proceed  and  pass  upon  such  claim,  the  court 
has  no  jurisdiction  to  direct  how  such  board 
shall  act 
Sullivan,  G.  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Bingham  coun- 
ty; D.  W.  Standrod,  Judge. 

Petition  by  F.  A.  Fyke,  as  receiver  of  C. 
Bunting  &  Co.,  for  a  writ  of  mandate  against 
Frank  Steunenberg  and  others,  as  the  state 
board  of  examiners,  and  J.  H.  Anderson,  state 
auditor.  From  the  Issuance  of  the  peremp- 
tory writ  the  board  appeals.  Reversed. 

Atty.  Gen.  McFarland,  for  appellants.  B. 
E.  Chalmers,  for  respondent 

HUSTOX,  J.  Respondent  filed  in  tfie  dis- 
trict court  for  Bingham  county  a  petitlMi  for 
a  writ  of  mandate  against  the  state  board  of 
examiners  and  the  state  auditor,  commanding 
said  board  to  audit  and  allow  certain  claims 
presented  to  said  board  of  examiners,  and 
upon  which  the  board  has  neglected  to  act 
The  claims,  as  appears  from  tbe  petition,  were 
for  supplies  furnished  to  the  state  asylum  for 
insane  at  BInckfoot,  and  had  been  duly  au- 
dited and  allowed  by  the  board  of  directors 
of  said  asylum,  as  required  by  law.  Such 
claims  were  then  presented  to  the  state  board 
of  examiners,  for  their  action  thereon,  said 
board  of  examiners  having  for  some  time  had 
said  claims  before  them,  during  which  period 
several  meetings  of  the  board  had  l)een  held, 
but  no  action  had  been  taken  by  said  board  of 
examiners  npon  said  claim.  The  district  court 
ordered  the  isstiance  of  the  peremptory  writ 
of  mandate,  commanding  said  board  to  atidlt 
and  allow  said  claims,  and  from  such  order  of 
snld  court  this  appeal  Is  taken. 

The  only  question  Involved  in  tbls  case  Is. 
had  the  district  court  authority  to  order  the 
Issuance  of  the  peremptory  writ  commanding 
the  state  Ixiard  of  examiners  to  "audit  and 
allow"  said  bill?  Section  18,  art.  4.  of  the  con- 
stitution of  the  state  of  Idaho,  provides  that 
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"fbe  goremor,  aecntaiy  of  state,  and  Kttuxaey 
geneial  Bball  conatltute  *  *  *  a  boaid  ot 
examlneEB,  with  power  to  examine  all  claima 
acalnat  the  state,  excc;pt  salarlea  <a  compensa- 
tloa  of  officos  fixed  by  law,  and  perforin  such 
otber  duties  as  may  be  prescribed  by  law: 
And  no  claim  against  the  state,  exceipt  sal- 
arlea and  con^nsation  of  offio«s  fixed  by 
lawi  shall  be  passed  upon  1^  the  leglalatuFe 
wlthoot  first  havlnc  been  considered  and  act- 
ed upon  1^  said  board."  By  "An  act  relating 
to  the  board  of  oamlners,"  approved  F^iru- 
ary  23,  1891,  It  Is  provided  that  "the  board 
may  approve  or  disapprove  any  claim  or  de- 
mand against  the  state,  or  any  Item  thereof, 
or  may  reoommend  a  less  amomit  In  payment 
ot  the  whole,  or  any  Item  thereof,  and  a  deci- 
slfHi  of  a  majmrity  of  the  members  dull  stand 
as  the  decision  of  the  board." 

It  Is  contoided  tiiat,  the  board  of  directors 
of  the  insane  asylom  having  passed  npon  the 
claim.  It  only  remains  for  the  board  of  exam- 
iners to  acquiesce  In  such  action  by  auditing 
and  allowing  the  same.  If  this  view  la  cor- 
rect in  regard  to  this  datm,  It  Is  equally  true 
as  to  all  other  claims  whidi  both  the  constltn- 
tton  and  the  statutes  require  to  be  submitted 
to  the  boaxd  of  examiners,  and  the  board  of 
Bxandnera  become,  to  all  Intents  and  purposes, 
a  mere  thing  of  straw.  I  suppose  the  intent 
and  purpose  of  the  tramers  of  the  constitu- 
tion was  to  establish  a  board  Independoit  of 
an  other  boftrds,  vrtiose  duty  It  Is  made  to  pass 
upon,  "and  approve  or  disapprove,"  all  daims 
against  the  state  not  Included  In  the  classes 
excepted.  The  Jurisdiction  is  conferred  npon 
this  oonrt  by  the  constitution  (sectlm  10,  art 
r>)  to  hear  dalme  against  tta  state,  and  to 
make  decisions  thereon,  which  dedstons 
"shall  be  merely  recommendato^';  and  this 
oourt  has  dedlned  to  hear  any  claims  against 
the  state  until  the  same  have  been  passed  np- 
on by  the  board  of  examiners.  The  board  of 
examiners  were  created  by,  and  derive  their 
jurisdiction  and  authority  from,  the  ssme 
murce  as  this  court,  and,  while  acting  with- 
in the  soope  ot  such  authority,  the  courts 
have  no  powor  to  direct  or  control  their  ac- 
tion. It  Is  true  that,  shoidd  the  board  refuse 
to  act  in  a  matter  upon  which  the  law  re- 
quires them  to  act,  it  Is  within  the  legiti- 
mate authority  ot  the  courts  to  compel  them 
to  act,  because,  as  heretofore  shown,  until  they 
do  act  the  ^mant  la  debarred  from  further 
pursuing  his  remedy.  Bat  we  know  of  no  au- 
thority, vested  In  this  or  any  other  court, 
which  would  authorize  them  to  direct  how  the 
board  of  examiners  should  act  In  any  case. 
To  do  so  would  be.  In  our  opinion,  to  override 
both  the  constltotlon  and  the  laws,  and  to 
(mbeHtnte  for  a  tribunal  provided  by  the  con- 
stitution one  clearly  never  contemplated  by  the 
framers  of  that  Instrument  Neither  the  con- 
Htitntlon  nM-  the  statutes  provide  for  or  ever 
Intended  an  appeal  from  the  board  of  examin- 
ers to  the  courts.  When  a  claim  has  been  re- 
jected by  the  board  of  examiners,  the  claim- 
ant may  present  bis  claim  to  the  si^rone 


court  for  s  hearing,  and  that  court,  If  it  deems 
such  action  proper,  may  recommend  Its  allow- 
ance t)7  the  legislature;  and  these  proceed- 
ings are  not  limited  to  claims  for  which  no  ap- 
propriatlons  have  been  made,  bat  oovor  all 
claims  against  the  state  not  Included  within 
the  classes  excepted  by  the  constitntion  and 
the  statutes.  Ihe  growing  apprdiei^on  in 
this  country  of  evil  from  encnnchments  by 
the  judiciary  uiion  the  co-<^n8te  tnandies  of 
the  govemmndt  are  not  ui^ounded,  and  while 
we  hold  it  to  be  the  first  and  most  ImiKrative 
duty  of  a  court  to  fearlessly  administer  the 
law  as  made,  and  never  to  permit^  if  in  Its 
power  to  prevent  any  Infractions  of  the 
constitution  we  are  all  sworn  to  uphold  and 
mahitaln,  still  we  do  not  think  courts  can  be 
too  careful  In  assmnlng,  by  ctmstructlon,  aur 
thorlty  and  jorlsdlctioa  not  only  not  conferred 
upon  tbem  the  constitution,  but  dearly  In- 
vested in  another  and  coordinate  branch  of 
the  government  Mr.  Merrill,  in  his  work  on 
Mandamus  (section  32).  has  this  to  say  upon 
this  subject:  "The  writ  lies  to  mate  a  body 
or  officer  charged  with  a  duty  involving  judg- 
ment or  dtacretton  take  action  In  the  mattw. 
When  a  subordinate  body  Is  vested  with  pow- 
er to  determine  a  question  of  fact,  the  Auty  is 
judicial,  and,  thoi^h  It  can  be  compelled  by 
mandamus  to  detomlne  the  fact  It  cannot  be 
directed  to  decide  in  a  particular  way,  bow- 
ever  clearly  It  may  be  made  to  appear  what 
the  decision  ought  to  be.  *  It  is  said 

there  is  not  a  case  where  the  king's  benc^  haa 
ordered  anlnferiorcourt  torendera  particular 
judgment.  When  a  decision  has  been  reached 
In  a  matter  invtflvlng  discretion,  a  writ  of 
mandamus  will  not  He  to  review  or  correct 
it  no  matter  how  erroneous  it  may  be^"  Bee 
Merrill,  Mand.  f  32,  and  cases  dted.  Had 
the  district  court  limited  its  writ  to  a  com- 
mand to  the  board  of  examiners  to  lamieed 
and  pass  upcm  the  claim,  we  think  there  would 
have  been  no  error;  but,  when  tbo  court  went 
to  the  extent  of  commanding  said  board  to 
act  in  a  certain  way,  we  think  it  was  error. 
The  action  of  the  district  court  is  reversed, 
and  the  cause  remanded,  with  Instmcttons  to 
recall  the  peremptory  writ,  and  Issue  a  writ 
of  mandate  requiring  and  cmnmandlng  the 
Imard  of  examiners  to  proceed  and  pass  upon 
said  claim;  each  party  to  pay  his  own  costs. 

QUABLGS,  J.,  concurs. 

SULLIVAN,  O.  J.  (dissenting).  I  cannot 
concur  Id  the  opinion  of  my  associates.  This 
Is  an  api>eal  from  an  order  and  judgment  of 
the  district  Judge  of  the  Fifth  judicial  district 
granting  a  peremptory  writ  of  mandate  to 
the  state  board  of  examiners,  commanding 
them  to  audit  and  allow  two  certain  claims 
that  the  petitioner,  as  receiver  of  O.  Bunting 
&  Co.,  a  corporation,  held  against  the  state 
for  goods  and  merchandise  sold  to  it  for  use 
at  Its  hosidtal  for  the  insane  situated  nt 
Blackfoot.  One  claim,  for  $813.48,  was  aud- 
ited and  duly  allowed  by  the  board  of  directors 
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of  «ald  hos^tal  on  the  16th  day  of  Jannaiy, 
1887.  The  claim  for  $482.45  Tras  doly  audited 
and  allowed  by  the  board  of  directors  of  said 
hoepltal  on  the  16th  day  of  April,  1897.  It  la 
shown  by  the  petition  that  the  state  board  of 
examiners  have  failed,  neglected,  and  refused, 
and  still  fall,  neglect,  and  refuse,  to  audit  and 
allow  the  said  claims,  or  either  of  them.  An 
alternative  writ  of  mandate  was  issued  com- 
manding said  board  of  state  eramlners  to  pro- 
ceed and  audit  and  allow  said  claims,  or  to 
show  cause  why  it  had  not  done  so.  Said 
board  appeared,  and  demuned  to  said  petition 
on  the  following  grounds:  (1)  That  the  peti- 
tion did  not  state  facts  sufficient  to  constitute 
a  cauae  of  action  against  the  defendants;  (2) 
that  the  court  hod  no  jurisdiction  of  the  sub- 
ject-matter of  said  action.  Before  a  hearing 
was  had  on  the  demurrer  an  amendment  to 
the  petition  wag  filed,  showing,  among  other 
things,  that  said  claim  had  been  dnly  and  reg- 
ularly presented  to  said  board  of  state  ex- 
aminers, and  that  there  had  been  held  numer- 
ous regular  sessions  of  said  board  since  the 
reception  and  i.--*sentation  of  said  claims  to 
than,  and  at  each  and  all  of  said  meetings 
said  board  of  examiners  had  failed,  neglected, 
and  refused,  and  still  fails,  neglects,  and  re- 
fuses, to  audit  or  allow  said  claims;  that  one 
O.  Bunting,  now  deceased,  was  formeriy  treas- 
urer of  the  state  of  Idaho,  and  was  during  his 
lifetime  a  stockholder  in  said  corporation  of 
C.  Bunting  &  Co.,  and  it  is  claimed  by  said 
board  that  Bunting  was  abort  in  his  accounts 
aa  such  treasurer,  and  that  plaintiff  Is  inform- 
ed and  believes,  and  therefore  avera  the  fact 
to  be.  that  said  alleged  deficiency  or  shortage 
in  the  accounts  of  said  treasure  Is  the  cause 
or  reason  for  the  refusal  of  said  board  to  aud- 
it and  allow  said  claims;  that  the  petitioner 
has  repeatedly  made  application  to  said  board 
for  Information  In  regard  to  the  allowance  of 
said  claims,  and  has  been  unable  to  get  any 
information  whatever  on  the  subject.  After 
the  amendment  of  said  petition  an  amended 
alternative  writ  Issued,  and  the  defendant 
board  appeared  and  demurred  to  the  amended 
petition,  and  as  grounds  therefor  reiterates 
the  same  grounds  as  are  set  forth  in  the  de- 
murrer above  referred  to.  The  auditor  of  the 
state,  J.  U.  Anderson,  was  nude  a  party,  but, 
as  the  proceeding  was  dismissed  as  to  him,  we 
do  not  refer  to  him  as  a  party  to  this  ap- 
peal. The  amended  alternative  writ  com- 
mands said  bonrd  to  proceed  and  audit  and  al- 
low said  claims,  or  to  show  cause  why  they 
had  not  done  so.  The  record  shows  tliat  do 
return  whatever  was  made  to  said  amended 
alternative  writ,  nnd  that,  pursuant  to  notice 
duly  given  to  counsel  for  defendants,  the  pro- 
ceeding came  regularly  on  for  hearing  on  the 
18th  day  of  August.  1897.  K.  E.  Chalmei^i, 
Esq.,  apiionriug  for  the  plaintiff  and  no  coim- 
sel  for  defendants.  The  defendants  failed  to 
answer  or  appear  at  the  hearing.  Thereupon 
judgment  and  oitJer  for  a  pereinptoiy  writ  of 
mandate  were  made  and  entered,  whereby 
said  board  of  examiners  was  commanded,  at 


Its  next  regnlar  meeting  thereafter,  to  proceed 
and  audit  and  allow  said  claims.  Th««upon 
this  appeal  was  taken  from  said  order. 
'  As  the  defendant  board  made  no  return  to 
said  writ,  and  stood  on  the  demurrer,  liney 
thereby  admitted  all  of  the  material  allega- 
tions of  the  petition  to  be  true.  Henry  v. 
Taylor,  57  Iowa,  72,  10  N.  W.  308;  Merrill, 
Mand.  S  40.  As  to  return,  see  Amperse  v. 
City  of  Kalamazoo,  S9  Mich.  83,  26  N.  W.  222, 
409. 

The  facts  necessary  to  an  intelligent  und«> 
standing  of  this  case,  and  as  are  shown  by 
the  petition,  are  sabatantlaily  as  follows;  The 
Idaho  Insane  Asylum,  located  at  Blackfoot, 
Is  under  the  management  and  control  of  a 
board  of  directors,  consisting  of  three  persom. 
See  section  750,  tit.  5,  c.  1,  Pol.  Code.  Sec- 
tion 752  of  said  chapter  prescribed  the  pow- 
ers and  duties  of  said  board.  Subdivision  9 
of  said  last-mentioned  section  is  as  follows: 
"To  examine  and  audit  the  expenditures  for 
salary  of  em[doy€e  and  all  other  expenses  In- 
cident to  the  conduct  of  the  aaylum,  and  care 
and  maintenance  of  Its  Inmates,  and  If  ap- 
proved by  them  to  certify  the  same  to  tbe 
state  auditor."  Section  753  of  said  chapter 
provides  tliat  all  itemized  Mis  of  purchases, 
and  other  expendlturea  made,  when  examin- 
ed by  the  board  of  directors,  and  found  cor* 
rect,  must  be  certified  by  the  iM^sldent  of  the 
board,  then  to  be  transmitted  to  the  state 
auditor,  to  be  audited  and  allowed  by  him. 
Section  754  authorises  the  board  of  directors 
to  contract  for  all  supplies  required  for  said 
asylum.  It  prescribes  the  manner  of  adver- 
tl&lng  for  contracts  to  furnish  such  supplies, 
and  iH-ovIdes  that  such  contracts  must  lie 
awarded  to  tbe  lowest  bidder.  Section  6,  art. 
10,  of  the  constitution  of  Idaho,  provides  as 
follows:  "There  shall  be  appointed  by  the  gov- 
ernor three  directors  of  the  asyliun  for  the 
lusane.  who  shall  be  confirmed  by  the  senate. 
They  shall  have  the  control,  directliHi  and 
management  of  the  said  asylum,  under  such 
regulations  as  tbe  legislature  shall  provide 
and  hold  their  office  for  a  period  of  two  years. 
The  directors  shall  have  the  appointment  of 
the  medical  superintendent,  who  shall  appoint 
assistants  with  the  approval  of  the  directors." 
Prior  to  the  adoption  of  the  constitution  the 
legislature  had  enacted  the  laws  prescribing 
the  duties  and  powers  of  said  board  of  direct- 
ors In  its  management  of  said  asylum,  which 
laws  were  continued  In  force  after  the  adop- 
tion of  the  constitution,  so  far  as  their  pro- 
visions  were  not  In  conflict  with  the  constitu^ 
tion. 

It  will  thus  be  seen  that  a  board  of  directors 
for  sold  asylum  Is  provided  for  by  tbe  consti- 
tution, and  Is  given  such  powers  as  shall  be 
prescribed  by  law.  Said  board  is  a  constltu- 
tlonjil  board;  that  is,  it  Is  provided  for  by  the 
couslitutloD.  The  state  board  of  examiners  Is 
also  provided  for  by  Const.  S  IS,  art.  4.  Said 
section  provides  that  the  governor,  secretary  of 
state,  and  the  attorney  general  shall  constitute 
a  board  of  examiners,  with  power  to  examine 
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all  claims  agafaut  the  state,  except  salariea  or 
compeDHation  o£  <^Geni  fixed  by  law,  and  per- 
tam  Biicb  other  dutlea  as  may  be  pteacribed 
by  law;  and  that  no  claim  aaalaflt  the  Btate, 
except  ealarles  and  ciunp«isatkui  ot  offlcen  fix- 
ed by  law,  shall  be  passed  upon  Ify  the  legls- 
latue  without  first  taaylng  been  acted  npoo 
by  said  board.  In  aid  of  said  section  ot  the 
constitution  the  legislature  passed  an  act  en- 
tlded  "An  act  rdatlng  to  the  board  of  exam- 
taiers."  Laws  1891  (1st  Sess.)  pw  45.  Bald  act 
prescribes  when  regular  Besslons  of  said  board 
shall  be  h^,  and  tb«  dutlea  of  said  board. 
Sectlais  2  and  3  are  as  follows: 

"Sec.  2.  Begular  aesslona  of  the  board  sboU 
be  held  on  the  flrst  and  third  'niesdays  of  ev- 
ery month,  and  special  sesskuis  at  any  time,  If 
all  the  members  are  present. 

"Sec.  3.  It  shall  be  the  duty  of  the  board  to 
examine  all  claims  against  the  state,  except 
salaries  and  conqpenaatloa  of  ofilcers  fixed  by 
law,  and  exo^t  fixed  aiiproj^thHis  for  prln- 
cipal  and  Interest  of  the  public  bonded  debt, 
and  except  claims  against  the  state  already  pre- 
sented to  the  board  and  favorably  reported  by 
It  to  tiie  legislature  for  passage.  The  board 
may  approve  or  dlsapproTe  any  claim  or  de- 
mand against  the  state,  or  any  Item  thereof,  or 
may  recommend  a  less  amount  In  paymoit  of 
the  whole,  or  any  Item  thereof,  and  a  decision 
of  a  majority  of  the  members  shall  stand  as 
the  decision  of  the  board." 

Said  act  modifies  to  some  extent  the  law 
prescribing  the  duties  of  the  board  of  directors 
of  the  insane  asylum  (which  law  was  enacted 
prior  to  the  adoption  of  pur  constltutkm)  In  this, 
to  wit:  The  claims  audited  and  allowed  by  the 
Insane  asylum  board  must  be  aeat  to  the  state 
board  at  cixamlners  for  audit  and  allowance, 
Instead  of  to  the  state  auditor,  wht(A  was  d<»e 
In  this  case.  It  Is  contended  by  the  attorney 
general  that  said  board  Is  given  absc^ta  dis- 
cretion over  all  dalms  against  the  state.  They 
may  audit  or  r^nse  to  audit,  allow  or  disallow, 
all  claims  i^ahist  the  state  at  th^  good  pteas- 
nre,  and,  In  case  of  disallowance,  the  claim- 
ant's only  remedy  la  an  application  to  some 
future  l^clslatore;  and,  In  support  of  that  view, 
he  states  the  general  rule  that  mandamus  will 
not  Issue  to  contn^  the  discretionary  power  of 
a  board.  He  attempts  to  surround  said  board 
with  a  halo  of  dlscreUon  that  never  was  in- 
tended. Said  board  must  pass  upon  said  claims. 
It  has  no  discretion  In  that  matter.  It  Is  given 
a  sound,  legal,  reasonable  discretion  In  the  al- 
lowance of  claims.  It  Is  not  a  dlscretlMi  that 
can  be  exercised  in  a  capricious,  arbitrary, 
oppreMsire,  or  wanton  manner.  The  law  re- 
qulree  said  board  to  hold  two  regular  sessions 
each  month.  Many  regular  sessions  have  been 
held  since  said  claims  were  presented  to  said 
board.  Ttie  board  has  not  only  refused  to  act, 
but  has  refused  to  give  to  the  petitioner  any 
Informatlou  in  regard  to  said  claims.  They 
have  seen  tit  to  rest  their  case  upon  a  demur- 
rer, and  upon  the  broad  ^ound  tlrnt  the  d[*>cre- 
■'on  given  them  is  absolute,  above  and  beyond 
the  criticism  or  ooiTcctlon  of  any  trlbuuaL  In 


Anywise  v.  City  of  Salamaaoo,  60  Mich.  78, 
26  N.  W.  222,  400^  the  court  says:  "The  re- 
spondents In  this  case  have  seen  fit  to  rest  their 
cause  upon  the  broad  ground  that  their  action 
Is  above  and  beyond  criticism  of  any  other  tri- 
bunal, l^elr  answer  assumes  that  they  are 
sole  arbltcra  of  the  relator's  rights.  *  *  * 
Whether  tb^  have  any  good  reason  for  their 
action,  tor  some  cause,  th^  refuse  to  Inform 
us.  In  such  case  we  can  only  assume  that 
th^  acted  arbitrarily  and  without  reason." 
Common  courtesy  required  said  board  to  In- 
form peUtlraier  why  they  refused  to  audit  and 
allow  said  claims;  also  the  responsibility  of 
meeting  the  matter  set  forth  In  the  petition 
franUy,  and  stating  the  true  reasons  toe  re- 
fusing to  allow  said  claim,  rested  with  than. 
They  have  seen  fit  to  refuse  to  do  so,  and  have 
rested  their  case  upon  the  broad  ground  of  ab- 
solute discretion. 

My  associates  bold  that  the  writ  must  Issue 
to  compel  said  board  to  act,  but  that  this  court 
has  no  Jurisdiction  to  direct  how  they  shall 
act  I  concede  the  general  rnle  to  be  that  a 
writ  of  mandate  will  not  Issue  to  direct  a  boaxd 
how  to  act,  but  tbwe  are  well-defined  exoev- 
tloQS  to  the  graeral  rule,  and  this  case  comes 
within  the  exception.  Tbe  admitted  facts  In 
this  case  clearly  show  that  the  refusal  to  allow 
said  claims  was  on  account  of  the  misapprehen- 
sion of  the  law,  and  hi  that  casa  it  is  stated, 
In  section  88  of  Jierrill  oa  Mandamus,  that  the 
"f^cer  coidd  not  be  considered  to  have  raer- 
dsed  his  dlscretUn  to  the  matter."  The?  mis- 
apprehended the  law.  In  Oils:  ttie  board  con- 
cluded that  they  bad  the  authority  to  set  off 
these  claims  against  a  dalm  wlilch  the  state. 
It  Is  alleged,  has  against  a  former  treasurer. 
This  the  law  would  not  permit  them  to  do.  In 
the  case  at  bar  It  Is  allied  In  the  petition,  and 
admitted  by  the  demurrer,  that  the  reason  of 
the  refusal  of  said  board  to  allow  said  claims 
Is  that  G.  Bunting,  former  treasurer  of  the 
state,  was  short  In  his  accounts  with  the  state, 
and  the  Intoitlon  of  said  board  was  to  oflteet 
said  claims  against  said  shortage.  Said  board 
has  no  power  or  authwlty  to  make  said  ofCset. 
That  fact  clearly  shows  that  said  board  mis- 
apprehends the  hiw,  and.  according  to  the  rule 
laid  down  by  the  authority  last  cited,  the  writ 
should  Issue.  As  to  set-off,  see  Danley  v. 
Whlteley.  14  Ark.  087. 

To  Illustrate:  Supposing  the  board  has  said, 
by  way  of  return  to  the  writ,  that  the  chilms 
are  Just  and  pivper,  but,  "as  we  have  discre- 
tion to  allow  or  disallow  them,  we  shall  exer- 
cise that  discretion, and  refuse  to  allow  them"; 
would  It  be  contended  for  a  moment  that  the 
writ  should  not  Isaue  to  compel  them  to  do 
what  they  admit  to  be  their  duty,  simply  be- 
cause the^  have  discretion?  I  think  not. 
Thus,  In  this  case,  by  the  demurrer.  It  is  ad- 
mitted that  the  claims  are  Just  and  should  be 
allowed,  but  that  an  offset  Is  Intended,  which 
under  the  law  the  board  has  no  power  to  make. 
The  board  admits  that  a  legal  contract  was 
made  by  the  board  of  directors  of  the  Insane 
asylum  for  the  purchase  at  supiOles  for  tiiat  lo- 
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Btltutlon;  that  the  state  has  accepted,  receiv- 
ed, and  used  the  suppUes  purchased  under  said 
eoDtract;  that  said  asylum  board  had  audited 
and  allowed  said  claims.  No  question  Is  raised 
as  to  the  fairness  and  legality  of  the  said  con- 
tract and  the  whole  transaction.  Money  has 
been  appropriated  by  law  to  pay  for  such  sup- 
plies. The  law  enjoins  payment.  The  abso- 
lute discretion  Invoked  in  favor  of  the  board  Is 
repudiation,  pure  and  simple.  It  la  not  suffi- 
cient to  say  that  the  petitioner  has  a  remedy 
by  resorting  to  some  future  legislature.  That 
is  not  the  plain,  speedy,  and  adequate  remedy, 
in  the  ordinary  course  of  law,  referred  to  In 
section  4978,  Kev.  St.  It  Is  more  a  political 
remedy  than  a  plalo,  epeedy,  and  adequate 
remedy,  In  the  ordinary  course  of  law.  High, 
Extr.  Rem.  §5  17, 20, 104;  People  v.  Mayor,  etc., 
of  New  York.  10  Wend.  395.  It  was  not  in- 
tended that  the  payment  for  supplies  furnished 
tlie  insane  asylum,  under  l^al  contract  made 
by  the  asylum  board,  and  tot  the  payment  of 
which  an  approiwiatioQ  had  been  made  by  law, 
shonld,  by  the  arbitrary  action  of  said  board, 
be  relegated  to  the  uncertain  action  of  future 
legislatures.  Such  arbitrary  discretion  would 
place  the  state  at  great  disadvantage  in  mak- 
ing contracts,  and  would  prevent  business  men 
from  entering  Into  contracts  with  the  state, 
imless  they  knew  that  the  t)oard  would  allow 
tiielr  claims.  The  constitution  and  law  con- 
fers on  said  board  a  sound  legal  discretion  in 
pascdng  upon  claims.  Its  plain  duty,  under 
the  law,  Is  to  audit  and  allow  all  legal  claims 
against  the  state,  not  to  reject  them.  The  dis- 
cretion given  them  has  been  exercised,  and, 
under  the  exercise  of  that  discretion,  they  ad- 
mit the  claims  are  legal  and  Just,  but  an  off- 
set Is  Intended.  That  being  admitted,  their 
duty  thereafter  is  only  ministerial.  They  must 
allow  them.  What  la  the  plain  duty  of  said 
board,  after  they  have  admitted  that  a  claim  is 
legal  and  Just?  Is  it  to  arbitrarily  dinailow 
It?  I  think  not.  Discretion,  carried  to  that 
extent,  is  characterized  by  the  court  of  appeals 
of  Colorado,  In  Board  of  Com'rs  of  Grand  Co. 
V.  People,  46  Pac.  109,  as  "another  name  for 
the  gaunt  specter  of  repudiation."  At  section  48 
of  Merrill  on  Mandamus  it  is  stated  that  "when, 
however.  In  a  mandamus  proceeding,  the  re- 
spondent admits  the  existence  of  the  facts,  con- 
cerning the  determination  of  which  alone  was 
nny  Judgment  or  discrimination  authorized  on 
his  part,  his  duty  becomes  ministerial,  and  the 
writ  of  mandamus  will  Issue  to  compel  its  per- 
formance." State  V,  Murphy  (Nev.)  6  Pac. 
840;  Wood  v.  Strother,  78  Cal.  54,"),  18  Pac. 
766;  State  v.  Board  of  Com'rs  of  Lander  Co. 
(Nev.)  35  Pac.  300.  Apply  that  rule  to  this 
case.  The  fact  of  the  legality  of  the  claims 
is  admitted.  It  then  becomes  their  minister- 
ial duty  to  allow  them.  They  then  have  no 
discretion  to  capriciously,  arbitrarily,  (^pres- 
slvelj',  or  wantonly  disallow  tiiem.  Railroad 
Co.  V.  Stockton,  51  Cal.  328:  State  v.  Board 
of  Live-Stock  Com'rs  (Wyo.)  32  Pac.  114;  Mc- 
Leod  V.  Scott  (Or.)  26  Pac.  1061.  It  Is  urged 
that  said  board  has  not  refused  to  allow  sold 


claim.  That  fact  is  alleged  In  the  petition,  ad- 
mitted by  the  demurrer,  and  the  attorney  gen- 
eral urges  as  a  defense  for  the  board  that  it 
has  absolute  discretion  In  said  matter.  That 
Is  the  only  defense  in  this  case,— "absolute  dis- 
cretion." The  honor  of  the  state  is  at  stake. 
It  has  made  a  solemn  contract,  under  and  by 
the  terms  of  which  It  has  taken  possession  of 
private  property,  and  put  It  to  a  public  use, 
and  has  made  an  appropriation  with  which  to 
pay  said  claims.  L'nder  that  state  of  facts 
(which  are  all  admitted  by  the  demurrer  and  a 
refusal  to  make  any  return  to  said  writ).  Is 
the  board  given  absolute  dlscreiJon  to  refuse  to 
allow  said  claim?  Every  principle  of  honesty 
and  Justice  would  say,  "No."  Said  board  and 
the  state  are  bound  by  the  same  rules  of  com- 
mon honesty  and  Justice  which  bind  Individ- 
uals. See  Danolds  v.  State,  89  N.  Y.  36.  The 
discretion  given  must  be  governed  by  honesty, 
not  by  humor  or  prejtidice.  Merrili  Mand.  S 
♦i2.  Under  the  facts  of  this  case,  said  board 
admits  the  Justness  and  legality  of  said  claims, 
and  there  remains  only  the  miiristwial  duty  of 
their  allowance  of  said  claims,  which  must  re- 
sult from  the  conclusion  reached  by  them,  and 
a  peremptory  writ  shoald  issue  to  compd  them 
to  do  so. 


OSBORN  T.  RAVENSCRAFT  et  al. 
(Supreme  Court  of  Idaho.    Dec.  13,  1807.) 
Claims  a<iaixst  CorxTT. 
Where  a.  county  was  engaged  in  litigation, 
and  the  nec-eKsity  for  the  present  payment  of  n 
small  amoniit  of  routu  arose,  and  a  meuil>er  of 
the  hoard  of  comiiiissionors  for  the  county  flil- 
vancwl  thp  required  sum.  the  allowance  of  the 
sum  so  advanced  by  the  board  will  not  be  re- 
versed on  appeal. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court  Blaine  county; 
C.  O.  Stockslager,  Judge. 

Appeal  by  J.  W.  Ravenscraft  and  another 
from  the  judgment  nllirming  the  action  of 
the  Iward  of  commissioners  of  Blaine  county 
hi  allowhig  the  claim  of  I.  T.  Osbom.  Af- 
firmed. 

A.  F.  Montandon,  for  appellants.  Lyttle- 
ton  Price,  for  respondent 

HUSTON,  .T.  This  is  an  appeal  from  the 
action  of  the  district  court  of  Blaine  county 
in  affirming  the  action  of  the  board  of  com- 
missioners of  said  county  in  allowing  a 
claim  of  I.  T.  Osborn,  chairman  of  said 
board,  for  moneys  laid  out  and  expended  by 
said  Osborn  as  a  member  of  said  l>oard  In 
l>ehalf  of  said  county.  It  is  not  claimed  nor 
pretended  that  the  full  amount  set  forth  In 
the  bill  of  the  claimant  was  not  paid  out 
and  I'xpended  by  said  commissioner  for  the 
benefit  of  said  county.  It  is  not  pretended 
that  the  money  was  not  paid  for  legitlmaic 
and  legal  charges  against  the  county,  l>elng 
for  the  payment  of  costs  incurred  in  suits 
in  which  the  county  was  a  party,  and  which 
were  then  pending,  nor  that  the  claimant 
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realised,  directly  or  Indirectly,  any  pecuni- 
ary benefit  tnan  tbe  payments  bo  made  by 
blm.  A  necenity  arlsea,  aa  appears  by  the 
record  in  this  case,  InTcAvlng  tbe  payment 
of  a  small  sum  of  mcmey  In  behalf  of  the 
county,  and  to  protect  Its  Important  Inter- 
ests. The  chiirman  of  the  board  of  com- 
mlBsioners  for  the  county  Is  present  is  ad- 
vised ot  the  necessity,  and  he  advances  the 
money.  The  patriotic,  unselfish,  self-constl- 
tnted  guardians  of  the  puUlc  -weal  of  the 
connl7  say,  not  that  the  claim  was  not  a 
legal  and  legitimate  (me,  but  that  certain 
tecbnlcal  requirements  of  the  statute  were 
omitted,  an  attempt  to  comply  with  which 
would  not  only  have  defeated  the  purpose 
sought,  but  would  have  Invfdved  an  expense 
far  beyond  the  amount  dalmed  and  allow- 
od.  While  we  would  not  countenance  any 
deviation  from  the  duty  Imposed  by  law  up- 
<m  the  board  of  commissioners  or  any  other 
otBclals,  stfll,  recognizing  the  fact  that  in 
the  mutation  of  human  affairs  an  occasion 
may  arise  when  adherence  to  fba  strict  let- 
ter of  a  law  may  crucify  Its  Intent  and 
spirit,  -vre  do  not  hesitate,  as  In  this  case,  to 
inquire  into  the  real  facts  ot  the  case,  and, 
so  inquiring,  we  find  that  the  respondent 
acted  honestly  and  patriotically  hi  what  he 
did;  that,  while  the  technical  requirements 
of  tbe  law  were  not  stricUy  complied  with, 
the  nonobservance  thereof  wrought  no  in- 
jury to  tbe  county;  on  the  contrary,  the 
uounty  was  bmeflted  thereby;  and  we  fur- 
ther find  that  this  appeal  Is  frivolous,  and 
actuated  by  motives  which  we  cannot  com- 
mend. The  Judgment  of  the  district  court 
Is  affirmed,  with  costs. 

SULLIVAN.  C.  3.,  and  QUARLES,  J.,  con- 
cur. 


(«  Kan-App.  640) 

TSOHUMI  et  al.  v.  HILLS. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    Dec.  22,  1897.) 
Corporations  —  CbanOk  m  Capital  Stock — Uk- 

AUTSOBIZBU  ISdUB  OW  STUCK — LIA- 
BILITY or  Holders. 

1.  DirectOTS  of  a  Kamais  corporation  have 
no  authority  to  change  the  number  or  par  val- 
ue of  the  shares  of  its  capital  stock  as  set  forth 
in  its  charter. 

2.  The  only  proTision  la  respect  to  any  change 
in  the  capital  stock  of  a  corporntion  after  it  is 
orcimized  is  found  in  puru^rnph  11T1,  Oen.  St. 
1881),  which  empowers  the  stockholders  to  vote 
an  iDcrease  of  the  amount  of  its  authorized  cap- 
ital, and  said  paragraph  requires  a  formal  cer- 
tificate of  such  increase  to  oe  made  by  the  di- 
rectors, and  to  be  filed  and  recorded  In  the  same 
manner  as  the  charter. 

3.  Where  the  directors  of  a  corporation,  who 
had  voted  to  increnso  the  piir  VHlue  of  its  stock 
from  one  dollar  each,  as  the  charter  provided, 
to  fire  dollars  each,  thereafter,  and,  withoat 
any  otber  authority  than  xuch  vote,  issued 
ahiirca  purpurtiiiK  to  he  cif  the  par  value  of  five 
dollars  each,  hrld,  that  am-h  Mharc»  wore  void. 

4.  Where  porsiins  who  had  tnken  such  inval- 
id shares  of  stock,  and  afterwards  returned  the 
same,  and  received  from  the  corporation  the 
moni^  they  had  paid  for  it.  under  a  parol  agree- 


ment, made  at  the  dates  of  the  transactions, 
that  anch  shares  were  to  be  held  as  collateral 
security  for  such  loans,  were  sued  by  tbe  re- 
ceiver of  such  corporation,  after  its  insolvency, 
to  recover  the  money  so  repaid,  and  it  appeared 
that  certain  debts  which  were  contracted  by 
the  corporation  white  such  stock  was  outstand- 
ing remained  unjtaid,  hHd,  that  such  parties 
were  not  liable,  as  stockholders  of  said  corpo- 
ration, to  the  creditors  represented  by  the  re- 
ceiver, and  that  it  was  error  to  render  judg- 
ments against  them  in  favor  of  the  receiver  for 
the  amounts  returned  to  them  as  aforesaid. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Franklin  coun- 
ty; A.  W.  Benson,  Judge. 

Action  by  F.  G.  Hills,  receiver,  etc., 
against  John  Tschuml  and  others.  From  a 
judgment  for  plaintiff,  defendants  bring  er- 
ror. Reversed. 

O.  A.  Smart,  for  plaintiffs  In  error,  John 
W.  Deford,  for  defendant  in  error. 

MII/TON,  J.  F.  6.  HUIs,  the  defendant 
In  error,  brought  this  action  against  the 
plaintiff  In  error  In  the  district  court  of 
Franklin  county  to  recover  various  sums 
which  he  alleged  said  parties  had  illegally 
drawn  from  the  capital  stock  of  the  Wells- 
ville  Farmers'  &  Laborers'  Exchange,  an  In- 
solvttit  corporation,  for  which  said  Hills  had 
been  appointed  receiver  by  said  court  Tbe 
answer  of  defendants  set  up  that  they  had 
loaned  money  to  the  corporation,  and  re- 
celved  shares  of  stock  from  it  as  evidence 
of  tbe  indebtedness  thus  created,  and  that 
defendants  and  the  officers  of  the  corpora- 
tion had  80  Intended  and  understood  In  re- 
spect to  these  transactions.  The  answer 
also  contained  general  denials.  The  trial 
court  made  extended  findings  of  fact,  the 
prtucipal  features  of  which  are  as  follows: 
(1)  Tbe  exchange  was  Incorporated  on  May 
12,  1800,  to  conduct  a  general  merchandise 
aud  exchange  business  at  Wellsvllle,  In 
Franklin  county,  its  authorized  capital  stock 
being  $50,000,  divided  into  50,000  shares  of 
$1  each.  It  opened  a  general  merchandise 
business  at  WellsvlUe  about  the  time  of  its 
Incorporation,  and  conducted  such  business 
until  the  29th  day  of  October.  1894,  when, 
having  become  insolvent,  a  receiver  for  its 
property  and  effects  was  duly  appointed,  (2) 
On  or  before  the  28th  day  of  February, 
1891,  by  a  vote  of  the  directors,  the  shares 
of  capital  stock  were  increased  to  $5  each, 
and  thereafter  all  stock  subscribed  for  and 
issued  was  in  shares  stated  to  be  of  that 
value.  The  charter,  however,  was  not 
amended.  (3)  The  by-laws  permitted  stock- 
holders to  withdraw  tbe  money  paid  for 
their  stock  upon  surrender  of  the  certifi- 
cates, after  the  giving  of  the  prescribed  no- 
tice lu  'n'riting  of  the  Inteution  to  withdraw. 
The  defendant  £.  F.  IMmer,  a  single  wo- 
man. euKagod  In  the  millinery  and  dress- 
making business  at  Wellsvllle,  learned  from 
her  father  that  the  coriJoratlou  wanted  to 
use  her  money,  nud  would  pay  her  10  per 
cent.  Interest   She  went  to  the  secretary  of 
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the  concern,  and  was  Informed  by  him  that 
the  transaction  would  be  safe;  that  she 
could  have  10  per  cent  Interest,  and  could 
draw  her  money  out  on  30  days'  notice;  and 
thereupon  she  gave  blm  $110,  and  received 
a  certificate  of  stock  for  22  shares,  signing 
a  receipt  therefor  on  the  "stub."  Both  Miss 
Turner  and  the  secretary  regarded  the  trans- 
action as  a  loan.  On  September  9,  1802, 
having  given  30  days'  notice,  she  withdrew 
?110  with  10  per  cent,  interest  The  secre- 
tary entered  the  transaction  on  the  books  of 
the  corporation  as  stock  regularly  Issued. 
During  the  time  the  corporation  had  Miss 
Turner's  money.  It  contracted  debts  amount- 
ing to  $2,700,  and  It  Issued  66  shares  of  stock 
to  subscribers  other  than  defendants  below. 
The  receiver  has  paid  only  40  per  cent,  of 
the  indebtedness  from  the  proceeds  of  mer- 
chandise sold  and  from  collections  on  notes 
and  accounts.  Miss  Turner  did  not  read 
the  certificate,  although  she  could  have  done 
so.  She  took  no  part  in  any  corporate  meet- 
lugs.  When  her  stock  was  surrendered,  It 
was  marked  "Canceled,"  and  she  always 
considered  the  transaction  as  an  Investment 
of  her  money  at  Interest.  (4)  The  facts  re- 
garding the  issue  of  stock  to  Tschumi,  Hey, 
and  Anderegg  are  substantially  the  same  as 
those  concerning  Miss  Turner.  These  three 
men  are  foreigners,  and  can  neither  read 
nor  write  the  English  language,  except  to 
write  their  names.  They  can  understand 
and  Intelligently  take  part  In  an  ordinary 
conversation  In  English.  All  of  them  can 
read  and  write  the  Qerman  language,  and 
the  secretary  of  the  corporation  was  a  Ger- 
man. They  did  not  ask  to  have  their  cer- 
tificates read  to  them.  Tschumi  and  Hey 
were  stockholders  before  the  transactions  in 
question  occurred,  and  attended  the  corpo- 
ration meetings,  and  voted  therein.  They 
knew  the  certificates  In  question  were  of 
the  same  form  and  appearance  as  those  they 
already  held  as  certificates  of  stock.  The 
corporation  books  showed  tliat  all  of  the 
stock  Issued  to  defendants  was  regularly  is- 
sued and  outstanding,  the  same  as  other 
stock,  until  the  entry  of  cancellation  of  the 
various  certificates.  The  secretary  regarded 
the  transactions  as  loans,  and  the  stock  so 
issued  as  being  collateral  security.  If  the 
money  so  withdrawn  by  defendants  and 
others  similarly  situated  should  he  refund- 
ed, and  all  the  remaining  assets  collected, 
the  amount  would  still  be  insufficient  to  pay 
the  debts  of  the  corporation.  The  court 
made  certain  conclusions  of  law  In  which 
he  held  that  the  evidence  of  parol  conditions 
contemporaneous  with  the  suhsci'iptlons  and 
inconsistent  with  the  terms  thereof  was  in- 
competent, and  that,  as  between  the  defend- 
ants and  those  who  gave  credit  to  the  cor- 
poration on  the  faith  of  these  subscriptions, 
the  loss  ouRht  to  fall  on  the  defendants. 
Judgment  was  rendered  against  each  of  the 
defendants  as  follows:  Turner,  $110;  Tschu- 
ml,  $400;  Anderegg,  $180;  and  Hey.  $310. 


The  findings  of  the  court  show  that  the  di- 
rectors of  the  exchange,  in  February,  1891,  In- 
creased the  par  value  of  the  shares  of  stock 
from  one  dollar  each,  as  stated  In  the  charter, 
to  five  dollars,  and  that  the  charter  was  not 
amended.  This  was  done  prior  to  the  trans- 
actions through  which  plalntiCfa  in  error  were 
held  by  the  trial  court  to  have  become  liable 
to  the  creditors  of  the  coiporatlon.  Counsel 
for  plainllfTs  In  error  argues  that,  If  they  are 
liable  at  all,  such  liability  cannot  exceed  the 
par  value  of  the  shares  of  stock  actually  is- 
sued to  eadi  of  them  as  such  value  is  fixed  In 
the  charter.  Paragraph  1161,  Gea  St.  1889, 
provides  what  must  be  set  forth  In  the  charter 
of  a  corporation,  the  sixth  item  being:  "The 
amount  of  its  capital  stock,  if  any,  and  the 
nmnber  of  Its  shares  Into  which  it  Is  divided." 
Paragraph  1167,  relating  to  the  powers  of  the 
corporation,  provides,  among  other  matters: 
"Every  corporati<Mi  shall  have  power:  •  •  • 
Sixth:  To  make  by-laws  not  inconsistent  with 
existing  laws  for  the  management  of  Its  prop- 
erty, the  r^ulatlon  of  its  affalra,  and  for  the 
transfer  of  Its  stock."  Paragraph  1171  au- 
thorizes a  corp(»atlon  to  Increase  its  capital 
stock  in  one  of  two  ways,  "by  a  vote  of  the 
stockholders  in  conformity  with  the  by-laws 
thereof,"  and  requires  that  a  certificate  of 
such  Increase  shall  be  filed  and  recorded  in 
the  same  manner  as  the  charter.  Paragraph 
1176  Is  as  follows:  "The  directors  or  tnistees 
may  adopt  by-laws  for  the  government  of  the 
corporation;  but  such  by-laws  may  be  alters 
ed,  changed,  or  amended  by  a  vote  of  the 
stockholders,  at  an  election  to  be  ordered  for 
that  purpose,  by  the  directors  or  trustee,  on 
the  written  ai^lcation  of  a  majority  of  the 
stockholders  or  members."  It  Is  evident  that 
the  last  paragraph  authorizes  the  first  direc- 
tors of  a  newly-chartered  corporation  to  com- 
plete Its  organization  by  the  adoption  of  by- 
laws; and  It  is  equally  evident  that,  after 
such  by-laws  are  once  adopted  by  the  direc- 
tors, their  powers  lu  that  regard  are  ended, 
and  those  of  the  stockholders  become  substi- 
tuted therefor.  While  specific  authority  to 
increase  the  capital  stock  of  a  corporation  Is 
granted  by  paragraph  1171  to  the  stockholders, 
there  is  no  provision  In  the  law  which  modi- 
fies the  requirement  of  paragraph  1161  that 
the  amount  of  capital  stock,  and  the  number 
of  shares  into  which  it  Is  divided,  shall  be  set 
forth  In  the  charter.  In  respect  to  any  par- 
ticular corporation,  this  provision  la  bhiding 
vpon  its  members,  directors,  and  creditors. 
The  presumption  that  creditors  have  dealt 
with  the  corporation  on  the  faith  that  its  sub- 
Bcribed  capital  Is  held  by  bona  fide  stockhold- 
ers, and  that  such  capital  stock  Is  a  trust 
fund  to  which  creditors  may  resort,  can  only 
be  indulged  In  with  respect  to  such  capital 
stock  as  the  charter  of  the  corporation  author- 
izes to  t>e  issued.  If  the  stock  be  wholly  dif- 
ferent from  that  de-scribed  in  the  charter  the 
rights  of  creditors  cannot  operate  so  to  trans- 
form it  that  It  will  ai^ear  legal  and  valid 
when  viewed     a  court   Its  InvaUdl^  la  In- 
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herent  An  ceseDUol  element  Is  wanting,— 
that  element  which  the  law  alone  can  Impart 
Am  the  idalntlffB  In  error  fl4)iiareDtl7  became 
atodcbolden  notwithstanding  such  was  by  no 
means  their  intention,  as  the  trial  court  found, 
the  law  will  bold  tbelr  aniarent  status  to  be 
their  actual  status  In  the  Interest  of  the  cred- 
itors whose  dalms  are  eoDcemed  In  this  ao- 
tloQ.  Bot^  as  It  ivi>e&n)  that  no  contract  of 
snbscr^Mton,  except  tbat  eTldenced  by  the 
shares  of  stod:,  was  made  by  any  one  of  the 
plalnttffs  In  error.  It  follows  that,  if  the  shares 
were  void,  they  were  not  subscribera.  If  not 
subscribers,  thea  they  are  not  liable  to  the 
enSiton  of  the  corporation.  The  arKoment 
may  be  tbns  stated:  First  Plaintiffs  In  errw 
made  no  ernbscrlptlon  exe^  that  which  must 
be  Inferred  from  their  ownership  of  shares  of 
stock  by  direct  Issue  from  the  corporation. 
Second.  Bat  Buch  stock  Is  foreign  to  the  terms 
of  the  charter,  and  Is  Told.  Tberefcxe  they 
sre  not  stockholders,  and  are  not  liable  as 
such  to  the  creditors  of  the  corporation. 
From  the  record  there  can  be  no  doubt  that 
this  matter  was  treated  as  an  issue  In  the 
trlsl  of  the  case,  and  no  suggestion  has  been 
made  to  the  contrary.  It  tbelr  stock  was 
ToiAt  ve  find  no  good  reason  why  the  money 
paid  therefor  should  not  have  been  returned 
to  plaintiff  In  error.  It  was  returned,  and 
there  Is  no  liability  on  Hieir  part  to  restore 
the  funds.  It  also  follows  that,  if  the  stock 
Is  TOld,  and  If  ptalntlffs  In  error  are  not  stock- 
holders, they  have  a  right  to  ask  the  court 
so  to  declare,  since  an  this  theory  no  estt^pet 
arises  as  In  the  case  of  a  holder  of  valid 
stock.  We  think  these  Tlews  are  sastalned 
in  iHTlnclple  by  the  decisions  of  some  of  fhe 
courts  of  last  resort.  In  the  case  of  ScotIU 
r.  Thayer,  105  U.  S.  143,  the  court  considered 
the  effect  of  en  overissue  of  the  capital  stock 
of  a  corporation.  It  appears  that  a  Kansas 
corporation,  which,  by  complying  with  the  con- 
ditions of  the  statute,  might  have  doubted  Its 
capital  stock,  as  stated  in  its  charter,  actually 
quadrupled  such  amount.  The  question  con- 
sidered was  whether  the  stock  of  the  third 
and  fourth  issues,  whldi  were  In  excess  of 
that  allowed  by  law,  was  or  was  not  void. 
The  court  held  as  follows:  "It  Is  well  settled 
that  a  corporation  has  no  Implied  power  to 
change  the  amount  of  Its  capital  as  prescribed 
In  Its  charter,  and  tbat  all  attempts  to  do  so 
are  void.  Mechanics'  Bank  v.  New  York  & 
N.  H.  B.  Co.,  18  N.  T.  609;  Ballroad  Co.  T. 
Schuyler,  34  N.  Y.  30;  Railway  Co.  v.  Allei^ 
ton,  18  Wall  233;  Stace's  Case,  4  Ch.  App. 
6^  In  this  case  the  attempt  to  increase  the 
stock  ot  the  company  beyond  the  Umit  fixed 
by  Its  charter  was  ultra  vires.  The  stock  it- 
self was,  therefore^  void.  It  conferred  on  the 
holders  no  rights,  and  subjected  them  to  no 
liabilities.  •  •  •  We  think  it  followed 
that,  If  the  holder  of  such  Bpurloue  stock  had 
none  of  the  rights,  he  cannot  be  subjected  to 
the  liabilities,  of  the  holder  of  genuine  stock. 
Bis  contract  to  pay  for  spurious  shares  Is 
Without  consideration,  and  cannot  be  eafoi^ 


ced.  It  is  insisted,  homret,  that  ttie  defend- 
ant in  error,  having  attended  by  proxy  the 
meetings  at  which  the  increase  of  the  stock 
of  the  company  beyond  the  limit  Imposed  by 
law  was  voted  for,  and  having  rec^ved.  the 
Ctftlflcates  of  the  stock  thus  voted  for,  and, 
after  such  Increase,  the  company,  by  its 
agents,  having  held  Itself  out  as  possessing  a 
capital  of  $400,000,  and  Inviting  and  obtaining 
credit  on  the  faith  of  such  represmtatlon,  he 
Is  now  estopped  from  denying  the  validity  of 
the  stock,  and  his  obligation  to  pay  tot  it  In 
full.  We  think  the  defendant  Is  not  estoj^ed 
to  set  np  the  nullity  of  the  unauthorized 
stock.  It  Is  true  tbat  It  has  been  held  by  tbls 
court  that  a  stockholder  cannot  set  up  In- 
formalities in  the  issue  <rf  stock  which  the 
corporation  had  the  poww  to  create  [citing 
cases],  but  these  were  cases  where  the  In- 
cresse  of  the  stock  was  authorised  by  law. 
*  *  *  But  here  the  corporation,  being  ab- 
solnt^  without  power  to  increase  Its  stock 
above  a  certain  Umit,  no  acqnlescence  of  the 
shareholder  can  give  it  validity,  or  bind  him 
or  the  corporation.  A  distinction  must  be 
made  between  shares  which  the  company  had 
power  to  issue,  although  not  In  the  manner 
In  whldi  or  upon  the  terms  upon  which  tbey 
had  been  Issued.  The  holders  of  shares  which 
the  company  had  no  power  to  Issue,  In  truth 
bad  nothing  at  all,  and  are  not  contributors." 
And  again:  "Persons  dealing  with  the  man- 
agers of  a  corporation  must  take  notice  of  the 
limitations  Imposed  upon  their  authority  1^ 
the  fact  of  being  a  corporation.  Zabrlskie  v. 
Railroad  Co.,  23  How.  381.  The  law  secures 
to  the  public  and  to  the  creditors  an  infallible 
mode  of  ascertaining  the  real  capital  of  the 
company.  Th^  were  bound  to  know  that 
the  law  permitted  no  such  Increase  of  its  cap- 
ital stock  as  the  company  had  attempted  to 
make."  In  the  case  of  Andrews  v.  Pipe 
Works,  2E  O.  0.  A.  110,  T8  Fed.  ieft-172»  It 
appears  that  parties  who  held  stock  of  a  Wis- 
consin corporation  as  collateral  security  for 
a  loan  of  money  made  by  th^  to  the  corpora- 
tion were  sought  to  be  charged  as  stockhold- 
ers. The  statute  of  that  state  forbade  the 
pledging  of  Its  capital  stock  by  a  corporation. 
The  court  said:  "If.  under  the  Wisconsin  stat- 
ute, tbe  stock  In  the  bands  of  Andrews  and 
Whitcomb  was  lawfully  held  as  collateral, 
they  are  not  liable  as  on  an  unpaid  subscrip- 
tion. And,  If  not  lawfully  in  their  hands,  the 
stock,  by  tbe  terms  of  the  statute,  was  void." 
While  the  foregoing  differ  In  some  respects 
from  the  present  case,  we  think  the  declara- 
tions of  the  law  tberein  made  are  applicable 
here.  Tbls  corporation  had  no  lawful  power 
to  issue  the  shares  of  stock  In  question,  and 
tbe  holders  of  such  shares  had  nothing  by  rea^ 
son  of  possessing  than.  Cook  makes  this  em- 
phatic declaration  concerning  a  change  in  the 
number  and  par  value  of  shares  of  capital 
stock  In  a  corporation:  "It  is  a  principle  of 
law  closely  related  to  those  already  set  forth 
In  this  ch^ter,  and  well  settled,  that  the  num- 
ber ot  itaaies  Into  which  tbe  capital  stock  bu 
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been  divided,  and  the  par  value  of  those 
shares,  can  neither  be  Increased  nor  diminish- 
ed, in  number  or  In  value,  without  express 
warrant  of  authority  either  from  the  legisla- 
ture or  the  charter  of  the  company."  Cook, 
Stock,  Stockh.  &  Corp.  Law  (2d  Eld.)  {  200. 
See,  also,  cases  cited  In  note  to  this  section. 
And  Beach  says:  "The  shares  of  a  corpora- 
tion can  neither  be  increased  nor  diminished 
in  number  or  in  their  nominal  value,  unless 
this  be  expressly  authorized  by  the  company's 
charter,  or  by  act  of  the  legislature."  Prlv. 
Corp.  I  468,  and  notes.  We  have  reached  the 
conclusion  that  the  plaintiffs  tn  error  were 
never  stockholders  of  the  exchange  within  the 
terms  and  proTlsions  of  the  charter  thereof; 
that  the  stock  issued  to  them  was  Inralld, 
and.  In  consequence,  the  judgment  against 
them  as  stockholders  was  erroneous.  No  oth- 
er  questions  require  consideration  by  us.  The 
Judgment  of  the  district  court  Is  reversed,  and 
the  case  remanded,  with  Instructions  to  enter 
Judgment  In  favor  of  platntlfTs  In  error  for 
costs.   All  the  judges  concurring. 


(0  Kao-App.  S59) 

MOSES,  Sheriff,  et  al.  v.  WHITE. 
(Court  of  Appealti  of  Kaosas,  Southern  Depart- 
ment, E.  D.    Dec.  22,  1897.) 
Petition  in  Bkiiok—  Revisw  —  Uismirsal — Ao- 

TlOX  FOH  InJCNCTIO.V— HOMBBTEAD 

—Abandonment. 

1.  We  cannot  consider  alleged  errors  which 
have  not  been  properly  excepted  to,  nor  a  bill 
of  exceptions  not  properly  allowed  by  the  court; 
and,  where  the  alleged  errors  are  inaufflcient 
to  cause  a  reversal  of  the  judgment  of  the  dis- 
trict court,  such  judgment  will  be  affirmed; 
but  none  of  these  questions  are  grounds  for  dls- 
miBsin^  the  petition  in  error. 

2.  In  an  action  for  an  injunction  in  which  af- 
fidavits are  introduced  in  evidence,  and  in 
which  no  motion  for  a  new  trial  has  been  filed, 
we  can  only  determine  whether  the  conclusions 
of  law  and  judgment  are  supported  by  the 
findings  of  fact  made  by  the  court 

3.  A  homestead  haviuK  been  once  established, 
it  is  a  question  of  intention  as  to  whether  it  has 
been  abandoned. 

4.  The  intention  may  be  shown  hy  the  acts 
and  declarations  of  the  person  claiming  the 
homestead,  but  if  he  leaves  it  temporarily,  in- 
tending to  return  and  occupy  it  as  a  home- 
stead, the  homestead  continues  as  long  as  the 
intention  remains. 

(Syllabus  by  the  Court.) 

£rror  from  district  court.  Montgomery  coun- 
ty: J.  D.  MeCue,  Judge. 

Action  by  Benjamin  F.  White  against  F.  C. 
Moses,  sheriff,  and  another,  for  an  Injunction 
to  restrain  the  sale  of  certain  land.  From  a 
judgment  for  plaintiff,  defendants  bring  error. 
Affirmed. 

Ergenbrlght  &  Banks,  for  philntlffs  In  error. 
Albert  L.  Wilson,  for  defendant  In  error. 

DENXISON,  P.  J.  This  is  an  action  for  an 
injunction,  which  was  commenced  in  the  dis- 
trict court  of  Sloiitgomerj-  county,  Kan.,  by 
Benjamin  F.  White,  as  plaintiff,  against  F.  C. 
Moses,  sberUI,  and  C.  J.  Corbln^  as  defendants. 


The  petition  alleges  that  tiie  defendants  are 
about  to  sell  under  execution  a  certain  SO  aores 
of  land,  which  Is  the  homestead  of  said  White 
and  his  family.  The  defendant  filed  a  motion 
to  dissolve  the  temporary  Injunction,  and  the 
court  heard  such  motl(m,  which  was  supported 
by  affidavits,  and  counter  affidavits  were  heard 
In  opposition  to  the  motion.  The  motion  was 
overruled,  and  the  cause  was  submitted  upon 
the  evidence  offered  in  sui^rt  of  the  moii<Hi. 
The  court  rendered  judgment  against  the  de- 
fendants, making  tbe  temporary  injunction  per- 
petual, and  for  costs.  The  defendanta  bring 
the  case  here  for  review. 

A  motion  has  been  filed  to  dismiss  this  case, 
for  the  reason  that  the  errors  alleged  tn  the 
petition  in  error  have  not  been  [M^qierly  ex- 
cepted to.  and  are  insuffld^t-  to  cause  a  re- 
versal of  tbe  case,  and  for  the  reason  that  tbe 
bin  of  exceptitms  contained  in  the  transcript 
attached  to  the  petition  In  error  was  not  prop- 
erly allowed  by  the  court  These  reasons.  If 
true,  would  be  grmmds  for  affirming  tbe  jode- 
ment,  but  not  for  dlsmtsshig  tbe  petition  in 
error. 

No  motion  tor  a  new  trial  was  filed,  and  we 
cannot  consider  any  errors  alleged  to  have 
been  committed  during  tbe  trial  of  tbe  case. 
We  can  only  determine  whether  the  conclu- 
sion of  law  and  the  judgment  are  siQ)ported 
by  the  flndings  of  fact  made  by  the  court.  The 
conclusion  of  law  made  by  the  court  Is  as  fol- 
lows: "That  the  said  80  acres  of  land  describ- 
ed in  plaintiffs  petition  was  and  Is  tbe  home- 
stead of  said  plaintiff  and  his  family,  and,  as 
such.  Is  exempt  from  forced  sale  imder  the  ex- 
ecution levied  thereon";  and  the  judgment  re- 
strained the  sheriff  and  Judgment  creditor  from 
selling  the  homestead  under  the  execution. 
Tbe  findings  of  fact  show  that  the  defendant 
in  error  aiul  bis  family  resided  upon  tbe  land 
described  in  the  petition  until  the  only  house 
thereon  was  destroyed  by  fire,  and  "that  at  all 
times  since  moving  from  said  farm,  and  at  the 
time  of  so  moving,  it  has  been,  and  now  is,  tbe 
intention  of  tbe  plaintiff  to  return  with  hi-> 
family  to,  and  occupy,  said  farm  as  a  place  of 
residence,  as  soon  as  he  shall  be  able  to  build 
a  suitable  bouse  thereon."  The  homestead 
having  been  once  established.  It  Is  a  questton 
of  intention  as  to  whether  It  has  been  aban- 
doned. The  Intention  may  be  shown  by  the 
acts  and  declarations  of  the  person  claiming 
the  homestead,  but  if  he  leaves  it  temporarily. 
Intending  to  return  and  occupy  it  as  a  home- 
stead, the  home.i'tcad  continues  as  long  as  tbe 
Intention  remains. 

It  Is  immaterifll  whether  the  evidence  In  this 
case  supirorts  the  findings  of  fact,  as  we  are 
precluded  Inquiring  Into  the  evidence  be- 
cause of  the  absence  of  a  motion  for  a  new 
Trial.  Some  of  the  findings  of  fact  relate  To 
Tiip  thinps  which  tlie  defendant  in  error  did 
while  he  was  absent  from  the  farm,  but  this 
conduct  Is  to  be  considered  in  detennlning  the 
question  of  intention.  The  pivotal  question  is; 
Did  lie  Intend  to  return  to  the  land,  and  occupy 
it  as  -bomestead,  and  did  this  Intention  remain 
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with  Idm  from  the  time  lie  left  the  land  imtll 
ttala  action  was  cconmaicedT  The  flndlngs  of 
fact  determine  this  question  in  favor  oi  the 
defendant  in  error,  and,  for  the  purposes  of 
fbSB  case,  sndi  flndinga  must  be  taken  as  true. 
The  jodgmmt  ct  the  district  court  will  be  af- 
firmed.  All  the  judges  concurring. 


<ft  KaiLApp.  885) 

MISSOUBI,  K.  &  T.  RY.  CO.  t.  STEIN- 
BEUtiKli. 

iCowt  of  ^peala  of  Kansas,  Southern  Depart- 
ment. B.  D.    Dec.  22,  1887.) 

FiRBS  BtT  BT  LoowoTiTs  — Etidbnck  OP  Valcb 

— Damages— Rss  Jcoicata — Insthuotioss. 

1.  Railway  Co.  v.  Lycan,  47  Pac  526,  B7 
Kan.  63o,  followed  as  to  construction  of  the 
petition^  and  as  to  the  admisHion  of  testimony 
concemmff  the  value  of  trees  in  an  apple  or- 
chard, in  an  action  for  damaires  by  fire  alleged 
to  have  been  caused  by  the  ne^igence  of  a 
railroad  company. 

2.  Where  the  conrt  failed  to  Instruct  the  jury 
that  the  true  measure  of  damage  was  the  dimin- 
ished value  of  the  land  on  which  the  trees  were 
growing,  and  such  an  iostrnction  was  not  re- 
quested, heldj  that  failure  so  to  instruct  is  not 
properly  aBsigaable  as  error. 

3.  Where,  in  such  case,  the  testimony  shows 
tbat  the  wituesses,  in  making  the  estimates  of 
the  value  of  the  trees  destroyed,  regarded  them 
as  a  part  of  the  realty,  this  court  must  infer, 
in  the  absence  of  any  finding  or  instruction  up- 
on that  point,  that  the  jury  considered  the 
trees  in  their  actual  relation  to  the  realty. 

4.  Th!s  court  will  not  consider  the  question 
of  the  unconstitatlonality  of  a  statute  of  this 
state  tLftex  its  eoitstitutionality  has  been  declar- 
ed by  the  supreme  court, 

6.  Refusal  of  the  court  to  give  certain  instruc- 
tions, and  to  permit  certain  special  qaestions  to 
go  to  the  jury,  hdd  not  erroneous. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Neosho  county; 
L.  StUlwell,  Judge. 

Action  by  Ira  Steinberger  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  to 
recover  damages  for  the  destruction  of  apple 
trees.  Judgment  was  rendered  in  favor  of 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

T,  N.  Sedgwick,  for  plaintiff  in  error.  O.  A. 
Cox  and  T.  F.  Bager,  for  defendant  In  errw. 

MILTON,  J.  nils  actloai  was  brought  by 
the  defendant  In  error,  as  plaintiff,  against 
the  plaintiff  In  error,  to  recover  the  sum  of 
93.082  as  damages,  and  fBOO  additional  as 
attorney's  fees,  on  accoont  of  the  destmctlon 
of  70S  ain>le  trees  in  said  plaintiff's  orchard  by 
a  fire  alleged  to  have  been  negligently  set  out 
by  the  servants  and  employes  of  the  railroad 
company.  Tbe  principal  allegations  of  the  pe* 
titlon  are  as  follows:  "Plaintiff,  on  tbe  18th 
day  of  S^tember,  1883,  was  the  owner  of  a 
large  apple  orchard  and  tbe  land  upon  which 
the  same  was  maintained  and  growing,  about 
one-half  mile  south  of  the  city  of  Brie  <Neo- 
county),  through  which  said  ai^  orchard 
and  premises  the  defendant  had  constructed 
and  built,  and  was  mwlntn'n'ng  and  operating, 


its  said  Bne  ct  railroad.  That  said  orchard 
was  a  TalnaUe  ordiard,  and  tbe  apple  trees 
Ihereon  were  In  a  thrifty  condition  and  a  good 
state  of  calttratlon,  and  said  aM>le  trees  were 
of  the  very  best  quality  and  variety,  and  sit- 
uated on  tbe  N.  B.  Yi,  Sec.  6,  T.  28^  R.  20  E., 
Neosho  coonty,  Kansas.  That  on  said  13th 
day  of  September,  1893,  the  said  defendant, 
its  agents  and  serrants,  while  operating  Its 
said  railroad  throu^  plaintiff's  said  orchard, 
and  while  attempting  to  burn  off  Its  right  of 
way  and  the  dead  grass  thereon,  did  negli- 
gently and  carelessly  set  fire  to  the  dry  grass, 
weeds,  and  other  combustible  material  which 
had  grown  and  collected  and  been  placed  aloag 
and  upon  the  said  right  of  way,  where  It  pass- 
ed and  ran  through  plalntlfTs  said  premises 
and  orchard,  and  negligently  and  carelessly 
permitted  said  Are  to  escape  from  the  right  of 
way,  over  and  upon  said  plaintltTs  land  and 
premises  upon  which  said  orchard  was  grow- 
ing, where  it  continued  to  spread  and  bum 
until  It  consumed  and  burned  up  five  hundred 
and  ninety-four  (594)  of  plaintiff's  apple  trees, 
which  were  seven  years  old,  of  the  value  of 
$5  each,  or  of  the  value  of  f2.970,  and  also 
con.sumed  (112)  one  hundred  and  twelve  small 
apple  trees,  of  the  value  of  ($1)  one  dollar 
each,  or  of  the  value  of  |112  in  all,  to  the 
plaintiff's  damage  in  the  sum  of  $3,082.  Tbat, 
by  reason  of  the  negligence  and  carelessness 
of  said  defendant  aa  aforesaid,  plaintiff  has 
been  damaged  In  the  sum  of  $3,082."  The  an- 
swer, besides  a  general  denial,  averred  that 
the  plaintiff  "was  guilty  of  contributory  negli- 
gence In  permitting  dry  grass  and  weeds  to 
accumulate  In  his  orchard,  and  adjacent  to  the 
right  of  way  of  this  defendant,  knowing  full 
well  that  accidental  fires  were  liable  to  be 
started,  notwithstanding  the  greatest  care  ex- 
ercised by  this  defendant;  and  tliat,  by  the 
exercise  of  ordinary  care  on  the  part  of  this 
plaintiff  In  either  burning  <x  plowing  a  fire- 
guard or  otherwise  destroying  combustible 
materal  in  Ids  orchard,  and  adjacent  to  the 
right  of  way,  said  damage  could  thereby  have 
been  prevented."  The  reply  denied  generally 
the  allegation  of  plaintiff's  contributory  Di- 
ligence. When  the  Jury  had  been  impaneled, 
and  plaintiff's  first  witness  called  to  the  stand, 
counsel  for  defendant  objected  to  the  Intro- 
duction of  any  testlnwny  under  the  allegations 
of  the  petition,  for  the  specific  reuon  that  tbe 
petition  allied  tbat  the  apple  trees  were 
planted  and  grown  for  an  ordiard,  for  the 
fmtt  they  wotild  bear,  and  for  no  other  pur- 
pose; that  they  therefore  formed  a  part  at 
the  realty,  and  tbe  action  should  be  few  dam- 
ages to  tbe  realty,  and  not  for  so  much  per 
tree;  and  that,  as  the  trees  had  no  value  sep- 
arate and  apart  from  tbe  land,  plaintiff  could 
not  recover  In  the  action.  This  objection  was 
overruled. 

The  orchard  In  question  was  on  a  40-acro 
tract  of  land,  through  which  tbe  line  of  rail- 
road passed  north  and  south,  and  was  on  the 
west  side  of  the  track.  The  rows  of  trees 
were  two  rods  apart,  and  extended  from  ttas 


Digitized  by  Google 


621 


61  PACIFIC 


REPORTER. 


(Kan. 


vest  line  ot  the  tract  nearly  to  the  right  of 
my,  the  Intarenlng  space  being  about  10  feet 
Between  the  rows  was  prairie  meadow  land, 
which  had  been  mown,  and  the  hay  remoTed, 
while  on  both  sides  of  each  row  the  ground 
had  been  eultlTated  until  about  two  years  be> 
fore  the  fire  occurred,  and  after  that  had  been 
sown  In  blue  grass,  which  was  low  and  had 
not  been  mown.  The  day  was  hot  and  dry, 
and  after  about  9  a.  m.  the  wind  became  ex- 
CQrtlonally  heavy,  blowing  furiously  from  a 
southerly  direction,  it  was  blowing  earlier  In 
the  morning,  but  was  not  so  swift  as  It  be- 
came after  that  hour.  At  about  8  o'clock  In 
the  morning  of  the  day  In  question,  the  sec- 
tion foreman,  with  two  men,  began  at  a  point 
some  distance  north  of  Dr.  Stehiberger's  or- 
chard to  bum  the  grass  and  weeds  from  the 
right  of  way  on  the  west  side,  and,  by  suc- 
cessive firings,  burned  It  all  the  way  through 
the  orchard  tract.  They  also  burned  a  strip  a 
few  feet  wide  beyond  the  railroad  fence,  on 
the  orchard  tract,  at  the  point  where  the 
grass  had  not  been  mown.  About  10  o'clock 
they  left,  and  did  not  return  to  It  that 
day.  When  the  sectlonmen  left,  they  thought 
they  had  extinguished  the  fire  on  the  right 
of  way  and  In  the  fence  posts  which  had 
become  Ignited,  and  they  supposed  there  was 
no  chance  for  the  fire  to  be  commimlcated 
to  the  orchard.  Ttiey  testified  that  the  fire 
was  all  out  except  that  an  old  tie  not  far  from 
the  track  was  still  burning.  There  was  Im- 
peaching testlmMiy  tending  to  show  that  two 
of  the  sectlonmen  had  stated  that  some  chips 
or  trash  might  nave  been  left  smoking  on  the 
right  of  way.  Two  persons  who  were  at  work 
In  their  Adds  near  the  orchard  testified  that 
they  saw  smoke  on  the  right  of  way  between 
11  and  12  o'dock  In  the  forenoon,  and  one  of 
them  discovered  fire  in  the  orchard  at  about 
1:80  p.  m.  Failing  to  put  It  out,  he  hurried 
to  Erie,  and  informed  Dr.  Stelnberger  of  the 
fire.  This  witness  and  two  other  men  then 
went  to  the  premises.  About  one-half  of  the 
orchard  on  the  west  side  was  burned  over  when 
they  reached  It  By  means  of  furrows  which 
they  idowed,  the  fire  was  finally  checked,  after 
it  had  burned  and  destroyed  about  15  acres  of 
the  orchard,  containing  706  trees.  Owing  to 
dryness  of  the  stubble  and  the  tempestuous 
character  of  the  wind,  the  fire  sjHxad  towards 
the  west,  and  also  made  progress  southward. 
Tlilg  is  testified  to  by  several  witnesses,  Includ- 
ing one  for  the  defendant.  There  can  be  no 
doubt  from  the  record  that  the  fire  was  com- 
municated from  the  right  of  way  to  the  or- 
chard. 

Over  the  objection  of  the  d^endant,  witness- 
es were  permitted  to  estimate  the  damage  by 
stating  the  value  of  the  trees  severally  before 
the  fire.  The  Jury  were  not  Instructed  that 
the  trees  formed  a  part  of  the  realty,  and  that 
damage  to  them  should  be  considered  as  dam- 
age to  the  land.  No  such  Instruction  was  ask- 
ed for  by  the  defendant.  One  witness,  Mr. 
Kinney,  who  stated  that  the  504  trees  which 
weve  seven  years  old  were  worth  six  dollars 


each,  was  asked  on  cross-examination  bow 
many  he  estimated  to  the  acre.  He  answered, 
20  to  21.  He  was  then  asked  the  following: 
"Then  your  Jui^ment  Is  that  the  tract  ot  soil 
down  where  the  strips  are  broken  out  as  tbat 
Is,  and  planted  hi  trees,  with  that  kind  ot 
trees,  is  worth  about  ¥120  an  acre?"  He  an- 
swered: 'TVell,  my  orchard  is  about  tue  same 
size,  and  I  wouldn't  take  that  for  it"  Be- 
ing asked  if  It  was  his  judgment  that  the  Steln- 
berger orchard  was  worth  an  acre,  the 
witness  answered  tiiat  he  had  not  figured  how 
many  trees  woe  on  an  acre.  He  was  then 
asked:  "Well,  supposing  there  were  that  many 
to  the  acre;  then  you  wooid  think  one  hun- 
dred and  twenty  dollars  a  fair,  reasonable 
value  per  acre,  and  that  forty-e^ht  hundred 
dollars  wo<uld  be  the  fair  value  for  the  forty 
acres?  Is  that  your  judgmwt  of  this  or- 
chard?" Answer:  "Well,  something  In  that 
neighborhood."  Another  witness  testified  as 
follows  on  cross-examination:  "Q.  What  makes 
you  say  that  these  trees  are  worth  five  dollars 
each  when  you  can  buy  trees  nearly  as  big  as 
these  for  that  price  [ten  cents  each]?  A-  Be- 
cause they  are  staodliig  In  the  orchard  where 
he  wants  them  to  grow."  And  another  stated 
that  he  placed  the  value  on  the  trees  as  grow- 
ing In  an  orchard. 

It  is  earnestly  contended  by  counsel  for 
plaintiff  In  error  tbat  the  correct  measure 
of  damage  is  the  difference  in  the  value  of 
the  land  immediately  before  and  Immediate- 
ly after  the  trees  were  destroyed.  Among 
other  cases  cited  in  support  of  this  conten- 
tion is  that  of  Railway  Co.  v.  Lycan,  67 
Kan.  635,  47  Pac.  526.  Counsel  calls  atten- 
tion to  the  testimony  of  the  witness  Kinney, 
concerning  the  value  per  acre  of  the  or- 
chard, and  says  tbat  his  testimony  ^ows  the 
estimated  damages  to  the  trees  to  have  been 
equal  to,  if  not  greater  than,  the  estimated 
value  of  the  land  and  trees  per  acre.  It  will 
be  observed  that  there  were  actually  about 
47  trees  per  acre,  as  the  15  acres  burned 
over  contained  706  trees.  It  may  be  the 
witness  would  have  placed  his  valuation 
much  higher  if  he  had  known  or  calculated 
the  actual  number  of  trees  upon  each  acre. 
The  testimony  of  the  other  witnesses  re- 
ferred to  above  shows  that  the  trees  were 
considered  by  them  as  a  part  of  the  real^. 
We  think  tbat  It  Is  true,  as  claimed  by  coun- 
sel for  plaintiff  In  error,  that  In  the  case  of 
Railway  Co.  T.  Lycan,  supra,  the  attention 
of  the  Jury  was  called  by  the  court  to  the 
measure  of  damages,  as  contended  for  beta 
by  counsel.  He  has  copied  from  the  record 
in  that  case  the  instniction  of  the  trial  court 
on  this  point  Notwithstanding  this  fact, 
and  the  entire  omission  of  such  a  statement 
in  this  ease,  it  does  not  follow  tbat  the  judg- 
ment herein  sliould  be  reversed.  If  the 
defendant  had  desired  to  Introduce  this  meas- 
ure of  damages  into  the  trial,  it  was  at  llb- 
ei-ty  to  do  so.  To  some  extent  the  cross- 
examination  of  the  witness  Kinney  indi- 
cates an  Intention  of  this  kind.   This  line 
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of  examination  mlglit  bare  Ima  followed 
with  other  wltneeaem  and  ttie  defendant 
could  hare  Introdnced  testimony  concerning 
the  value  of  the  orchard  as  realty  before 
and  after  the  fire  as  a  part  of  Its  defense. 
See  Railway  Co.  t.  Lycan,  rapra,  where  the 
court  said:  *1t,  for  any  reuon.  the  ln}ary 
to  the  realty  dionld  he  In  tact  lees  than  the 
Talne  of  the  thing  destroyed,  the  plaintiff's 
recovery  wonld  be  limited  to  the  actual 
diminution  in  the  Talne  of  the  realty. 
While  this  might  be  shown,  either  on  cross- 
examination  of  the  plaintiff's  witnesses  or 
as  matter  of  defense,  it  does  not  prevent 
proof  1^  the  plaintiff  of  the  value  of  the 
tiling  destroyed  as  a  part  ot  the  realty,  as 
was  done  in  this  case."  If  an  instruction 
as  to  such  measure  of  damages  was  desired, 
a  request  therefor  should  have  been  made. 
E^llure-  of  the  trial  court  to  Instruct  on  a 
given  proposition  cannot  properly  be  asdgn- 
ed  as  error  where  no  request  for  such  an  In- 
stmctlon  vras  made.  Douglass  t.  Oeller,  32 
Kan.  480,  4  Fac.  10B9. 

Counsel  for  defendant  asked  the  trial  court 
to  instruct  the  jury  to  return  a  verdict  for 
said  defendant,  which  Instruction  the  court 
refused  to  give.  Then  the  following  In- 
structlrai  vnu  asked  tor  defendant,  and 
refused  by  the  court:  "If  yon  find  fnnn  all 
the  evidence  in  this  case  that  the  trees 
which  plaintiff  alleges  were  destroyed  by 
Are,  negligently  set  out  hy  the  agents,  serv- 
ants, and  emidoyte  of  the  defendant,  have 
a  value  separate,  dlstliwt,  and  apart  from 
the  land  upon  which  they  are  planted  and 
growing,  yon  will  ascertain  such  value,  and 
And  for  the  plaintiff  In  such  sum  as  you  find 
such  trees  to  be  worth,  separate,  dtotlnct, 
and  apart  from  the  land  or  soU  upon  whlcb 
they  are  planted  and  growing.  But  If,  on 
the  other  hand,  yon  find  from  the  evidence 
that  the  trees  have  no  value  separate  and 
apart  from  the  soil  or  land  upon  which  they 
are  i^anted  and  growing,  then  you  will  find 
for  the  defmdant"  We  think  It  was  prop- 
er to  refuse  to  give  either  of  the  Instruc- 
tions. The  instruction  quoted  was  alto- 
gether Improper.  The  petition  ^eged  that 
the  trees  were  an  orchard  planted  and  fpnw- 
Ing  on  land  owned  by  plaintiff.  The  court, 
In  the  case  of  Ballway  Co.  v.  Lycan,  held, 
over  the  objection  of  the  able  counsel  for 
the  railroad  ctunpany  in  that  case,  who  is 
counsel  for  the  same  company  In  this  case, 
that  the  petition  therein,  which  Is  practical- 
ly the  same  as  the  petition  herein,  alleged 
damage  to  the  realty,  doubtless  for  the  sim- 
ple, but  sufficient,  reason  that  no  one  ques- 
tions that  a  growing  orchard  Is  a  part  of  the 
land.  The  court  thwe  also  decides  that  evi- 
dence as  to  the  value  of  each  tree  injured 
or  destroyed  was  properly  received,  without 
the  inquiry  embracing  the  question  as  to 
the  diminished  value  of  the  real  estate. 
The  jury  In  this  case  were  not  called  upon 
to  find  the  value  of  the  trees  In  any  other 
rdation  to  the  land  Its^  than  that  which 
fll  P.-40 


growing  trees  In  an  apple  orchard  bear  to 
the  soil  which  sustains  th^. 

Complaint  is  made  of  the  concludh^f  para- 
graph of  Instruction  No.  7,  which,  after  a  v^ 
full  and  ccHTect  statement  of  the  law  conceru- 
Ing  contributory  negligence  on  the  part  of  tiie 
plaintiff,  concludes  as  follows:  "It  is  also  a 
mle  of  the  law  that  where  the  i^ntlff*s  negVt- 
geuce  Is  only  all^t;  or  the  roooote  cause  of  the 
Injury,  he  mi^  stUl  recoro'  If  otherwise  en- 
titled to  a  verdict,  m^lUutanding  eoetx  slight 
n^llgenee  w  remote  cause."  This  clause  U 
very  shuUar  to  an  Instmctlon  hi  the  case  of 
Railway  Co.  v.  Stevens,  8  Kan.  App.  176,  43 
Fac.  434,  whoe  the  court  uphdd  tbe  verdict, 
notwithstanding  the  Instructlw  was  declared 
tobelmpropa.  Tbe  court  said:  "While  this  In- 
stmetion  was  erroneous,  and  ought  not  to  liave 
been  given,  yet  we  do  not  think  It  prejudicial 
to  the  defendant  bdow.  as  the  court  In  other 
parts  of  the  Instructtons  had  ^ven  to  tiw  jury 
the  ctHrrect  rule  In  regard  to  contrlbntoiy  neg^- 
gence."  The  paragraph  complained  of  In  this 
case  was  clearly  Improper,  but  we  think  the 
record  shows  that  the  juiy  woe  not  misled,  or 
In  fiict  InfluoKed  by  It,  as  appears  frun  find- 
ings Nos.  21,  26.  IM),  and  Bl,  as  foUomi:  (21) 
"State  what  laecaation,  if  any,  the  plalntUf 
took  to  protect  this  orchard  f^nst  Area  that 
might  be  communicated  passing  trains  or 
otherwise.  A.  By  mowing  and  OTdlnary  pre- 
cautions." (26)  "Is  It  not  a  tact  that  the 
ptalntlff  parndttod  grass  and  weeds  to  grow 
and  accumulate  in  his  orchard  tsp  to  and  ad- 
jacent to  tbe  rU^t  c/t  way.  and  took  no  precau- 
tions whateva  to  inevent  the  qmiding  of  the 
flte  tiirmigh  the  same?  A.  No."  (60)  '^onld 
not  the  burning  or  plowing  of  a  firegnaid  cm 
the  Inside  of  tbe  orchard  plalntlfl  have  sav- 
ed or  protected  his  orchard?  A.  Na"  (61) 
"It  yon  answer  the  lost  qnestlm.  *Mo,*  yon 
may  then  state  vrfay  it  would  not  have  pre- 
vrated  the  lire  in  the  otdmid,  or  protected  It 
from  any  fire  which  mlg^t  be  communicated  to 
the  orchard  f»m  tbe  right  wv?  A.  On 
account  of  hliAi  wind  and  whirlwind."  There 
is  also  a  direct  finding  that  tiie  sectimunMi  did 
not  use  reasonable  care  and  caution  In  burning 
off  the  rl^t  way  and  In  extinguishing  the 
fire.  The  jury  were  warranted  in  condudli^; 
that  no  attemiit  should  have  been  made  by  tbe 
sectlonmen  on  the  day  In  question  to  bnni  off 
the  right  tit  vaj  adjacent  to  the  orchard. 

Complaint  Is  also  made  of  the  refusal  of  the 
trial  court  to  pennlt  tbe  jury  to  answer  certain 
special  questions  propounded  1^  tbe  defendant. 
One  of  these  asked  if  it  was  not  a  fftct  that 
tbe  orchard  was  not  planted  by  the  plalntUT  on 
his  land  toe  the  fmlt  It  would  produce.  Coun- 
sel sug^cests  that  trees  m^ht  have  been  planted 
for  shade  or  tor  some  other  purpose  bestdea 
fruit  We  tUdk  this  suggestion  answers  the 
objection  to  the  court's  ruling.  It  was  on  ap- 
ple orchard.  No  purpose  whatever  could  have 
been  served  by  permitting  it  to  be  answered. 

Another  question  was  as  to  the  value  of  tlic 
trees  If  separated  from  the  soil  in  which  tliey 
were  growtaig.   Counsel  soys  that  the  value  of 
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the  trees  separate  and  apart  from  the  soil  I3 
all  that  was  sued  for  In  this  ease.  In  referring 
to  the  Instruction  which  was  refused,  we  have 
sufficiently  covered  this  preposition. 

Question  No.  16,  as  to  the  amount  of  fruit 
the  trees  produced  each  year,  was  not  a  ma- 
terial question.  The  testimony  clearly  shows 
that  the  witnesses  regarded  the  trees  as  Just 
coming  to  the  *bearlng  age,  and  that  the  value 
waa  estlEoated  on  that  basis.  The  other  ques- 
tloDS  are  like  the  first  one  we  have  referred  ta 
We  see  no  error  In  the  coorfB  action  In  respect 
to  any  of  these  questions. 

We  do  not  agree  with  counsel  that  the  find- 
ing of  the  Jury  to  the  effect  fb&t  the  plowing 
of  the  fir^uard  or  burning  of  cme  adjacent  to 
the  right  of  way  by  the  plaintiff  would  not 
have  prevented  the  Are  is  contrary  to  the  evi- 
dence, as  the  testimony  of  the  plahitilT  Is  to 
the  effect  that  such  a  flreguard  would  not  have 
saved  bis  orchard  tJiat  day.  All  the  evidence 
shows  that  it  was  an  exceptionally  fierce  fire. 

Counsel  {<x  plaintiff  In  error  contends  that 
the  court  erred  in  permitting  the  attorney  for 
the  iflaintlff  to  Instruct  the  Jury  as  to  the  Im- 
propriety of  arriving  at  a  verdict  by  the  method 
of  addition  and  division,  which  counsel  for  de- 
fendant in  errca:  denominates.  In  his  brief,  a 
"gambling  verdict."  Objection  vraa  made  to 
the  attorney  thus  stating  the  law  to  the  Jury, 
but  the  court  permitted  him  to  complete  his 
statement  We  observe  that,  after  this  ob- 
jection was  made,  the  further  statement  was 
merely  a  repetition  of  what  had  already  been 
said,  and  the  whole  statement  does  no  more 
than  tell  the  Jury  that  a  certain  method  of  find- 
ing a  vordlct  is  improper.  It  does  not  purport 
to  advise  them  how  they  are  to  reach  the  ver- 
dict We  are  not  prepared  to  say  that  it  was 
reversible  error  to  permit  this  statement  to  be 
made,  although  we  cannot  conunoid  the  prac- 
tice. 

In  respect  to  the  claim  that  (diapter  156  of 
the  Laws  of  1885,  under  which  this  action  is 
brought,  is  unconstitutional,  we  can  only  call 
attention  to  what  we  have  ba«tofore  said  In 
two  cases  recently  dedded.  We  may  add, 
bowever,  that  this  court  Is  quite  willing  to  fol- 
low the  decisions  of  the  supreme  court  In  its 
construction  of  the  statutes  of  this  state. 

Willie  there  are  some  features,  which  we 
liave  referred  to,  connected  with  the  trial  of 
this  case,  that  are  subject  to  criticism,  we  are 
yet  unable  to  see  our  way  clearly  to  set  aside 
the  verdict  which  has  received  the  aiproral  of 
the  trial  court.  The  Judgment  of  the  trial 
court  will  be  affirmed.   All  the  Judges  ooncoir- 
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WELLS  T.  TORRANCE.  Judge.   (S.  F.  879.) 

(Supreme  Court  of  California.  Dec.  28,  1897.) 
Jgdohekt — Appealable  Uhdbb  —  Bupflshentaii 

pROCBBUINOa. 

1.  An  order  made  in  a  Justice's  court  under 
proceedings  supplementarj  to  execution  Is  not 
a  judgment,  within  the  meaning  of  Code  Olr. 


BEFOBTER,  (CaL 

Proc.  H  577,  1003,  defining  jadgments  and  o^ 
ders. 

2.  Under  Code  Qv.  Proc.  tit  IS,  c.  3.  S  974, 
providing  for  apiwals  to  superior  courts  trm 
judgments  rendered  in  civil  actions  in  police 
or  justicei^  courts,  an  order  made  in  a  jnstice'a 
court,  under  proceedings  sopplnnentary  to  exe- 
cution, is  not  appealable. 

Commissioners'  decision.  Department  2.  Ap- 
peal from  sujMrlor  court,  San  Diego  couutT; 
E.  S.  Torrance,  Judge. 

Petition  by  Edwin  A.  Wells  agahist  E.  9. 
Torrance,  Judge,  etc.,  for  a  writ  of  pn^Utha 
restraining  respondent,  as  Judge  of  the  superioi 
court,  from  proceeding  to  entertain  an  appeal 
from  an  order  made  In  Justice's  court,  under 
proceedings  suiKitemariary  to  execution.  Grant- 
ed. 

Gerage  H.  P.  ffiiaw,  tot  petitioner. 

HAYNES,  C.  PeHtlon  for  a  writ  of  prohM- 
tlon  to  restrain  the  respondent,  as  Judge  of  the 
superior  court,  from  proceeding  to  entertain 
an  appeal  from  an  cH^er  made  In  the  Justice's 
court,  under  pi-oceedln^  supplementary  to  exe- 
cution. Wells,  the  peUdMier,  obtained  a  Judg- 
ment against  one  Sidney  Selover  before  a  Jus- 
tice of  the  peace.  Execution  was  issued  upon 
the  Judgment,  and  thereafter  proceedings  were 
duly  taken  for  the  examination  of  the  Judg- 
m«it  debtor  imder  proceedli^  supplemeniaiy 
to  executloti;  and  an  order  was  made  therelii 
against  the  defendant,  requiring  him  to  pay 
to  the  constable  holding  the  execution  tiie  sum 
of  $43.50,  that  behig  one-bait  of  the  total  im 
of  which  last  sum  said  Justice  found,  m 
a  matt»  of  fact  was  in  the  possession  and 
under  the  control  of  said  Selovrar  at  the  time 
the  order  for  his  examination  was  snred. 
Within  30  days  after  the  making  of  said  or- 
der Selover  appealed  therefrom  to  the  aupralor 
court,  upon  questions  of  both  law  and  fact 
Petitioner  appeared  specially  In  the  superior 
court,  and  moved  to  dismiss  said  appeal,  on  the 
ground  that  the  superior  court  had  no  Jnrlt- 
dictlon.  Said  motion  was  overruled  tba 
couri,  and  said  appeal  was  set  down  for  tilaL 
and  the  petitioner  asks  that  said  superior  court 
be  prohibited  from  proceeding  therein.  Th« 
question  Involved  is  whether  an  appeal  lies  to 
the  superior  court  from  such  an  order. 

Section  4  of  article  6  of  the  constitution  flx« 
the  appellate  Jurisdiction  of  the  supreme  court; 
but,  by  flie  following  section,  the  appellate  Ju- 
risdiction of  the  superior  court  Is  left  wboUy  to 
the  discretion  of  the  legislature.  No  appellate 
Jurisdiction  is  given  to  the  superior  courts  by 
the  constitution,  but  the  legislature  la  permit- 
ted to  give  It  such  appellate  Jurisdiction  as  It 
may  see  proper.  Title  13  of  the  Code  of  Civil 
Procedure  is  devoted  to  appeals  hi  civil  actions. 
Chapter  1  of  said  title  treats  of  appeals  In  gen- 
eral; chapter  2,  of  appeals  to  the  supreme 
court;  and  chapter  3,  of  appeals  to  aupertor 
courts.  Section  998,  the  first  section,  relatliw 
to  appeals  in  genonl,  proTldes:  "A  Judgmflit 

I or  order,  In  a  civil  action,  except  when  express- 
ly made  final  by  this  Oode,  may  be  reviewed 
as  prescribed  In  thli  tltl^  and  not  othairiB&" 
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The  final  section  of  this  chapter,  howcTer  (Bee- 
tk>n  96D),  declares  that  "the  proTialons  of  tt^B 
chapter  do  not  apply  to  appeals  to  superior 
courts."  Section  9G3,  the  first  section  of  chap- 
ter 2,  aitltled  "Of  Appeals  to  the  Supreme 
Court,"  provides,  among  other  things,  for  an 
appeal  from  any  special  order  made  after  final 
Judgment;  but  section  964  declares  that  the 
foregohig  section  does  not  a^ply  hi  cases  ap- 
pealed from  Justices,  p<dlce,  or  other  Inferior 
courts,  except  In  certain  specified  cases,  of 
which  the  case  before  us  Is  not  one.  Section 
974,  which  Is  the  first  section  of  chapter  3, 
entitled  "Appeals  to  Superior  Courts,"  is  as  fol- 
lows: "Any  parly  dissatisfied  with  a  Judg- 
ment rendered  In  a  dvU  action  in  a  police  or 
JoBtl(»*8  court  may  appeal  therefrom  to  the  su- 
perior court  of  the  county,  at  any  time  within 
thirty  days  after  the  rendition  ot  the  Judgment, 
^e  app«il  Is  taken  by  filing  a  notice  of  appetil 
with  the  justice  or  Judge,  and  serving  a  copy 
on  the  adverse  party.  The  notice  must  state 
whether  the  appeal  Is  taken  from  the  whcde  or 
a  part  of  the  judgmrat,  and,  If  from  a  part, 
wliat  port,  and  whether  the  appeal  Is  taken 
on  questions  of  law  or  fact,  or  both."  This 
section  is  the  only  provision  auQiorlzlng  an  ap- 
peal to  the  superior  court  from  a  Justice's 
court. 

The  only  point  necessary  to  be  determined  Is 
whether  the  order  made  by  the  Justice  of  the 
peace,  under  proceedings  supplementary  to  exe- 
cution, constitutes  a  Judgment  within  the  mean- 
ing of  section  974  of  the  Code  of  Civil  Proce- 
dure, above  quoted.  Section  715,  Id.,  under 
whlfih  the  proceedings  were  taken  before  the 
Justice,  provides  that  the  Judge  may,  by  an 
order,  require  the  Judgment  debtor  to  appear 
at  a  specified  time  and  place  to  answer  con- 
cerning Itla  property;  and  section  719  of  the 
same  Code  provides  as  tollowi:  *Tbe  Judge 
or  referee  may  order  any  property  of  a  Judg- 
ment debtor,  not  ex«npt  from  execntlon,  in  the 
hands  of  such  debtor  or  any  otber  person,  or 
due  to  the  Judgment  debtor,  to  Ik  applied  to- 
wards the  satisfaction  of  the  Judgment."  These 
proceedings  can  only  be  taken  after  a  Judgment 
Is  rendered  and  an  execution  Issued  thereon. 
Section  1003,  Code  Olv.  Proc.,  defines  an  order 
as  follows:  "Every  direction  of  a  court  or 
Judge,  made  or  entered  In  writing,  and  not  in- 
cluded In  a  Judgment,  Is  denominated  an  order. 
An  application  for  an  order  is  a  motion."  Sec- 
tion 577  defines  a  judgment  as  follows:  "A 
Judgment  Is  the  final  determination  of  the 
rights  of  the  parties  hi  an  action  or  proceeding." 
l^e  disthictlon  between  an  order  and  a  final 
judgment  Is  clearly  stated  in  Loring  v.  nisley, 
1  Cal.  28,  and  that  case  Is  followed  and  ap- 
proved to  McGulre  v.  Drew,  83  Gal.  225,  232, 
23  Faa  312,  and  In  re  Smith's  Bstate,  98  Oal. 
636,  33  Pac.  744. 

It  Is  contended  on  behalf  of  respondent 
that  what  we  have  denominated  an  "order"  Is 
nevertheless  a  "judgment";  "that  section  974, 
Code  Civ.  Proc,  which  provides  for  appeals 
to  superior  court  from  justices'  and  police 
courts,  in  using  the  language,  'Any  party  dls- 


aatlsfled  with  a  Judgment  rend^ed  In  a  civil 
action  •  •  *  may  appeal  therefrom  to  the 
superior  court,'  does  not  manifest  any  Inten- 
tion or  purpose  to  select  and  designate  the 
particular  judgment  from  which  an  appeal 
may  be  takm,  or  to  limit  the  meaning  of  the 
word  'Judgment'  so  as  to  designate  any  par- 
ticular action  of  a  justice's  court  as  consti- 
tuting a  judgment  rendered  within  the  mean- 
ing of  the  section."  We  think  this  construc- 
tion cannot  be  sustained.  Section  936,  of 
appeals  In  general,  and  which  Is  expressly  de- 
clared not  to  be  applicable  to  appeals  to  supe- 
rior courts,  expressly  provides  for  the  review 
of  "a  judgment  or  order  in  a  dvU  action"; 
and  section  963,  providing  for  appeals  to  the 
supreme  court,  provides  not  only  for  an  ap* 
peal  from  a  final  judgment,  but  from  a  large 
number  of  specifically  designated  orders,  and 
generally  "from  any  special  order  made  after 
final  Juc^pnent";  while  section  97^  provid- 
ing for  appeals  to  superior  courts,  wholly 
omits  all  references  to  orders  made  by  justices 
of  the  peace,  or  judges  of  police  courts,  wheth- 
er made  before  or  after  the  judgment  in  the 
action.  This  (unisslon  of  all  mention  of  orders 
Is  not  only  significant,  but  conclusively  shoira 
that  the  legislature  did  not  intend  to  give  an 
appeal  from  such  orders.  Beskles,  section  939 
provides  the  time  within  which  appeals  may 
be  taken  from  a  judgment^  and  fixes  a  differ- 
ent time  within  which  an  appeal  from  an  or- 
Aee  shall  be  taken;  while  In  appeals  to  the 
superior  courts  there  are  no  such  provisions, 
the  appeal  being  required  to  be  taken  ttom 
the  judgment  withhi  30  days.  The  only  pro- 
vision made  In  the  chapter  relating  to  appeals 
to  superior  courts  for  a  review  of  orders  made 
In  Justices*  or  police  courts  is  found  In  sec- 
tion 980,  and  is  as  follows:  "Upon  an  appeal 
heard  upon  a  statement  of  the  case,  the  supe- 
rior court  may  review  all  orders  affecting  the 
judgmoit  appealed  from,  and  may  set  aside, 
or  confirm,  or  modify  any  or  all  of  the  proceed- 
ings subsequent  to  and  dependent  upon  such 
judgment,  and  may.  If  necessary  or  proper, 
order  a  new  trial.  •  •  *"  The  appeal,  as 
we  have  seen,  must  be  taken  within  30  days 
after  the  rendition  of  tibe  Judgment,  and  the 
statement  of  tiie  case  must  be  made  within 
10  days  from  the  rendition  of  the  judgment; 
and  It  Is  only  when  so  taken  witbin  the  Uum 
limited,  and  upon  a  statement  of  the  case, 
that  the  superior  court  may  review  orders  af- 
fecting the  Judgment  appealed  f  kku,  and  thu^ 
having  Jurisdiction  of  the  case,  may  confirm  ot- 
modify  any  or  all  of  the  proceedings  subse- 
quent to  and  dependent  upon  such  Judgment. 
In  this  case  the  Judgment  was  rendered 
against  Selover  December  26,  1895;  the  exe- 
cution was  Issued  February  29,  1896;  and  the 
notice  of  appeal  was  given  on  the  21st  of 
March,  1806.  Not  only  was  there  no  appeal 
from  the  judgment  rendered  against  Selover, 
but  this  appeal  was  taken  long  after  the  time 
Hmtted  for  appeals  from  Judgments. 

Re'!pondent  cites  Bronzan  v.  Drobaz,  93  Cal. 
647,  29  Pac.  2^  to  the  proposition  that  tH^ 
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action  of  the  Jnstlce  ta  this  case  tn  requiring 
Selover  to  pay  to  the  constable  the  money 
found  to  he  In  falB  hands  Is  a  Judgment  That 
case  was  a  proceeding  against  a  garnishee, 
and  not  against  the  Judgment  debtor.  The 
plaintiff  had  obtained  Judgment  against  a  min- 
ing company  to  whom  Drobaz  was  claimed 
to  be  Indebted,  and  the  fact  that  he  was  so 
indebted  was  determined  In  supplementary 
proceedings  against  the  corporation,  In  which 
Drobaz  was  required  to  appear  and  answer. 
As  to  him  It  was  an  original  proceeding,  and, 
as  was  there  said,  "In  effect,  constituted  a 
Judgment"  The  distinction  between  an  order 
made  against  a  garnishee  and  one  made 
against  the  Judgment  debtor  ia  obvious.  Aa 
against  the  garnishee,  the  order  finds  that  he 
is  indebted  to  the  Judgment  debtor  of  the 
plaintiff  in  the  action;  while  In  the  case  be- 
fore us  the  Judgment  determined  the  liability 
of  the  debtor  and  the  right  of  the  plaintiff, 
and  the  order  simply  required  the  debtor  to 
apply  certain  property  towards  Ita  satisfac- 
tion. The  legislature  has  ample  i>ower  to  pro- 
Tide  for  an  appeal  from  such  orders  as  may 
be  made  by  a  Justice  of  the  peace  after  final 
Judgment  but  it  has  not  done  so.  That  an 
order  made  by  a  superior  court  In  aJd  of  an 
execution  issued  upon  a  final  Judgment  re- 
quiring the  Judgment  debtor  to  apply  desig- 
nated property  to  the  satisfaction  of  the  Jut^ 
ment  is  an  order,  and  not  a  Judgment  Is  be- 
yond question;  and,  if  so,  the  same  order  or 
direction  naade  by  a  Justice  of  the  peace,  under 
the  same  statute,  for  the  same  purpose,  and 
having  the  same  effect  cannot  be  denominated 
a  "Judgment"  It  follows  that  the  superior 
court  has  no  Jurisdiction  to  review  the  pro- 
ceedings and  order  of  the  Justice  upon  appeal 
therefrom,  and  that  a  writ  of  prohibition 
should  Issue  restraining  the  said  court  and 
the  Judge  thereof  from  proceeding  or  trying 
■aid  appeal,  and  that  said  appeal  be  dismissed. 

We  concur:  SBA.RLS,  O.;  OHIPMAN,  0. 

PBR  CURIAM.  For  the  reasons  given  In 
the  forgoing  opinion,  and  upon  the  petition 
filed  herein,  let  a  writ  of  prohibition  issue  re- 
straining said  court  and  the  judge  thereof 
from  proceeding  to  hear,  try,  or  determine 
said  Rppealf  and  directing  the  said  court  to 
dismiss  the  same. 


no  Cal.  411 

DtTRRELIi  T.  DOONEB.    (L.  A.  281.) 

(Supreme  Court  of  California.  Dec.  27,  18&7.) 

MuNioipAL  Improvsmbxtb— Lien— AiiainnuHT  of 
PLuniKG — Appeal. 

1.  A  Hen  on  land  outside  of  an  Incorporated 
city  for  grading  and  curbing  a  street  In  front 
thereof  can  neither  be  acquired  nor  enforced 
under  Code  Civ.  Proc.  8  1191,  providing  for  a 
lien  on  a  lot  in  front  of  which  such  work  la  done 
"in  an  incorporated  city." 

2.  Ttie  privilege  of  ansendlng  a  pleading  after 
demurrer  Bustained,  being  within  the  discretion 
(if  the  trial  court,  under  Code  Civ.  Proc.  i 
472,  the  question  of  whether  such  an  amend- 
ment should  have  been  allowed  cannot  be  rals* 
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ed  for  the  first  time  on  appeal,  where  tiie  defeat- 
ed party  did  not  aslE  leave  to  amend  in  ttw 
court  below. 

Department  2.  AHwal  from  superior  court 
Los  Angeles  conn^;   Walter  Van  Dyke^ 

Judge. 

Action  by  B.  J.  Dnrrell  against  P.  W. 
Dooner.  From  a  Judgment  In  favor  of  de- 
fendant plaintiff  appeals.  Affirmed. 

B.  B.  Bacon,  for  ai^ellant  M.  C.  Hester^ 
for  re^Kmdent 

McFARLAND,  J.  This  action  was  brought 
to  enforce  an  alleged  lien  for  $24.75,  upon  cer- 
tain land  of  the  defendant  for  work  done  up- 
on a  street  In  front  of  said  land  in  grading 
said  street  curbing,  etc.,  und^  section  lldl 
of  the  Code  of  Civil  Procedure.  The  defend- 
ant demurred  to  the  complaint  upon  the 
grotmd  that  it  doee  not  state  facts  sufilclent 
to  constitute  a  cause  of  action,  and  also  be- 
cause It  Is  uncertain  in  several  named  re* 
specta  The  court  sustained  the  demurr^, 
without  leave  to  amend,  and  Judgment  was 
entered  for  the  defendant  FlalnUfl  appeals 
from  the  Judgment 

The  demurrer  was  inxiperly  sustained.  The 
lien  provided  for  In  section  1191  can  be  ac- 
quired and  enforced  only  against  a  lot  In  an 
"Incorporated  city  or  town";  and  the  whole 
complaint  taken  together,  shows,  we  think, 
quite  clearly,  that  the  land  with  respect  to 
which  the  alleged  contract  for  grading  was 
made  was  not  within  any  incorporated  city  or 
town.  The  complaint  set  forth  the  written 
C(»itract  for  grading  and  other  work,  and  the 
contract  shows  tq>on  Its  face  that  the  work 
was  to  be  done  at  a  [dace  in  the  county  of 
Loe  Angeles  outside  of  any  Incorporated  dty 
or  town,  and  was  to  be  done  "In  accordance 
with  the  ordinance  to  be  passed  by  the  board 
of  supervisors  of  Los  Angeles  county."  More- 
over, the  most  favorable  view  that  could  be 
taken  of  the  complaint  would  surely  leave  it 
uncertain  aa  to  whether  the  work  to  be  done 
under  the  contract  was  within  an  Incorporat- 
ed city  or  town,  and  also  uncertain  as  to 
whether  any  ordinance  was  ever  passed  by 
the  board  of  supervisors  of  the  county,  and 
uncertain  as  to  other  mattes  set  forth  in  the 
demurrer. 

The  point  that  the  court  below  should  have 
allowed  an  amendment  to  the  complaint  does 
not  properly  arise  here,  because  the  appellant 
did  not  ask  to  amend.  "The  privilege  of 
amending,  after  trial  of  Issues  of  law  raised 
by  the  demurrer,  Is  not  one  of  right,  but  one 
resting  In  the  discretion  of  the  trial  court"* 
Code  Civ.  Proc.  §  472.  If  the  plaintiff  desh^ 
again  to  amend,  she  should  have  applied  to 
the  court  below,  and,  if  refused,  exception 
should  have  been  taken.  It  is  too  late  to 
make  the  point  for  the  first  time  in  this  court 
when  nothing  ai^ars  In  the  record  to  show 
an  abuse  of  discretion."  Buckley  v.  Howe, 
86  Cal.  e05,  25  Pac.  134.  The  Judgment  le  af- 
firmed. 

We  concur:  IBMPLI^  J.;  HBNSHAW,  J. 
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(119  Gal.  400) 

In  re  OAVARLrS  KSTATBL    (3.  F.  770.)! 
(SuprenM  Oonrt  of  California.   Dee.  27,  1897.) 
Wiu4— Tauditt  — BnanituoH  of  Powu  op 

AUISlAnOIl— FOBTFOKKlIBm  Of  P0BB*B8IOir. 

1.  Where  a  deriae  of  the  retldne  of  an  estate 
ia  in  trust  for  testator's  children,— the  trustee 
to  pay  to  them  equally  the  net  locome  there- 
of, ontil  the  youogest  shall  arrive,  or  would 
have  arriTed  if  liTing,  at  the  age  of  30  years, 
then  the  estate  to  be  distribnted  equally  among 
the  heirs  named  and  the  iasue  of  anr  deceased 
heir,  by  right  of  representation,  said  issue  to 
take  per  stirpes,  and  not  per  capita,— the  truBt 
attempted  to  be  created  Is  Told,  as  saspending 
the  power  of  aUenatioii  for  a.  certain  neriod, 
and  not  depending  upon  anr  Ufa  or  Utw  In 
being. 

Z  When  a  testamentary  disposmon  is  made 
to  a  class,  ind  possession  Is  postponed,  it  in- 
cludes nil  persons  within  the  cinss  at  the  time 
to  which  possession  is  postponed,  and  exclodea 
those  who  are  not  in  existence  at  the  time  of  the 
distribution. 

Department  1.  Appeal  from  saperlor 
court,  city  and  county  of  Baa  Fianclaco; 
James  V..  CofTey.  Judge. 

In  re  estate  of  CBvarly.  Petition  of  John 
M.  Cararly  for  a  partial  distribution. 
Granted.    The  executor  appeals.  Affirmed. 

Chlckering,  Thomas  &  Gregory  and  Gtestle 
ft  SlosB,  for  appellant.  Bead7>  Campbell  ft 
Uetson  and  Ira  D.  Orton,  for  respondent. 

TEMPLB,  J.  John  M.  CaTarly  died  m 
18BB,  testate.   The  will  was  admitted  to 

probate,  and  letters  testamentary  were  Is- 
toed  to  the  Union  Trust  Company  of  San 
Francisco,  in  accordance  with  the  terms  of 
the  will.  The  estate,  as  ^praised,  consist- 
ed of  personal  property  of  the  value  of  $50,- 
363.41.  and  real  property  valued  at  937.2ia 
After  some  small  legacies,  the  testator  at- 
tempted to  dispose  of  the  remaining  estate, 
as  follows:  "Fourth.  All  the  rest,  residue, 
and  remainder  of  the  estate,  property,  and 
effects,  personal,  real,  and  mixed,  whatso- 
ever and  wheresoeva  iltoated,  of  which  I 
may  die  seised  or  possessed,  I  glve^  devise, 
and  bequeath  unto  my  executor  and  tmstee, 
hereinafter  named,  and  to  tti  snccessor  and 
saccessors  forever,  In  tnut,  nevertheless,  for 
the  following  uses  and  purposes,  that  is  to 
say:  To  have  and  to  hold  the  same  In  trust 
for  the  equal  use  and  benefit  of  my  five 
children,  to  wit:  My  daughter  Anna  Eiiza- 
betfa,  the  wife  of  Edward  F,  Henzel,  aged 
about  twenty-eight  years;  my  daughter  Jn- 
11a  Frances  Cavatly,  aged  about  tweuty- 
fonr  years;  my  daughter  Jranle  Day  Oavar- 
ly,  aged  abont  twenty-three  years;  my  son 
John  Mansfield  Oavarly,  Jr.,  aged  abont 
twenty  years;  and  my  eon  Frank  Belles 
Cavarly,  aged  about  seventeen  years.  And 
to  divide  the  net  Income  of  the  residue  of 
my  said  estate  in  equal  shares  among  my 
said  children,  to  the  survivors  of  them  <the 
Issue  of  any  deceased  child  to  share  In  such 
distribution  by  right  of  representation),  un- 
til my  said  younger  son,  Frank  Bolles  Cav- 
arly, shall,  or  would  If  llTlni^  reach  the  ace 

i  Keheariug  denie^ 


of  tlilrty  ywn;  aad.  mt  tbe  «plmtlon  of 
such  time,  to  divide  and  dlstrlbnta  tbe  said 
residue  of  my  estata  In  equal  shares  among 
such  of  my  children  as  may  then  be  living 
and  the  Issue  of  any  deceased  child,  such 
issue  to  share  in  the  distribution  per  stirpes, 
and  not  pw  capita.  In  tbe  event  that  any 
of  my  children  should  die  before  my  death, 
leaving  Issue,  snch  Isene  Is  to  take  tbe  share 
In  ttie  estate  wbldi  Us,  her,  or  their  parent 
would  have  talnn  If  llTias.'*  The  benefld- 
arles  of  the  trust  vrhix^  tbe  testator  thus 
attempted  to  create  were  his  wOb  heirs  at 
law.  In  S^tamber,  1886,  John  H.  Oavarly. 
mm  of  the  deceased,  'and  a  ben^dary  nam- 
ed la  tiie  tmet,  allied  for  a  partial  dlstrttm- 
ttao,  nndtt  Mctloa  1068  of  tbe  God*  ot  Gtvn 
lYooednra.  In  his  petition  1m  set  out  the 
facta  required  in  regard  to  indebtedness, 
etc  and  averred  that  tbe  trust  attempted  to 
be  created  was  void,  and  asked  that  the 
portion  of  tbe  property  to  which  be  was 
entitled  be  dlstribnted  to  him.  The  court 
found  the  tmetM  necessary  to  warrant  *  par- 
tial distribntlon,  adjudged  the  trust  void, 
and  granted  the  petition.  Tbe  executor  ap- 
peals. 

Ihe  objection  to  the  trust  Is  that  It  sua- 
pends  the  power  of  alienation  for  a  period 
certain,  and  not  dependent  upon  any  life  or 
lives  In  being.  The  appelant  contends  that 
the  power  of  alienation  is  not  sospended  fur 
a  time  certain,  bnt  that  tbe  tmst  wlQ  end, 
and  the  iwoperty  vest  In  possession,  at  least, 
upon  the  death  of  the  last  snrvlvor  of  the 
beneficiaries  named,  whenever  that  shall  oc- 
cur. Appellant  contends  that  there  are 
only  three  possible  ways  In  which  tb»  prop- 
erty can  go:  0-)  Some  of  the  children  of  the 
testator  may  live  to  the  end  of  the  period. 
(2)  All  may  die  within  the  period,  leaving 
no  Issne.  In  snch  event  the  trust  would 
end  with  ttie  death  of  the  last  survivor,  be- 
cause the  purpose  of  its  creation  would  thm 
fall.  Civ.  Code,  |  871.  (8)  All  of  the  testa- 
tor's children  may  die  within  the  period,  one 
or  more  of  them  leaving  Issue.  It  la  con* 
tended  that  In  wadt  event  the  issue  or  grand- 
children of  tbe  testator  would  take  at  once 
a  vested  estate  in  possession.  The  children 
of  the  testator,  It  Is  said,  do  not  take  a  vest- 
ed estate,  because  there  Is  a  gift  over.  If 
one  of  them  were  to  die  within  the  period, 
without  issue,  the  portion  which  he  might 
have  taken  would  go  under  the  terms  of  the 
tmst  to  the  snrvlvors.  So  long  as  one  of 
the  named  beneficiaries  lives,  it  Is,  within 
the  prescribed  period,  uncertain  Aether  the 
remainder  will  vest  hi  him.  The  estate  wilt 
vest  In  snch  as  may  be  living,  and  In  the 
Issne  of  any  deceased  child.  But  It  Is  claim- 
ed that  there  Is  no  gift  over  as  to  the  grand- 
dilldraL  They,  upon  the  death  of  their 
parents  within  the  period,  become  vested 
with  an  Indefeasible  estate,  and  only  the 
enjoyment  and  iHMsessloa  is  postponed  by 
the  terms  of  tbe  tmst.  And,  if  all  the  chil- 
dren of  the  testiUor  were  dead,  their  chll- 
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dren,  being  tbe  only  penoiu  UTlng  and  Iut- 
Ing  an  Interest  In  the  property,  could  Insist 
npon  Immediate  iraBsession.  Tbe  postpone* 
ment  Is  void,  as  asalnst  public  policy,  and 
as  repugnant  to  the  estate  granted.  Saund- 
ers T.  Vautler,  4  Beav.  115;  Gray,  Rest 
Allen,  f  lOS.  In  sndi  case  the  direction  to 
postpone  is  void,  and  the  validity  of  the  gift 
Is  not  aifected  by  the  fact  that  the  time  fix- 
ed for  possession  Is  beyond  the  limits  al- 
lowed by  the  rule  against  restraints  on 
alienation.  The  postponement  being  Tcdd, 
the  estate  does  vest  in  possession  within  the 
period  allowed,  tiray,  Ferp.  1 120;  1  Jarm. 
Wilis,  282.  We  are  not  disposed  to  dilute 
these  propositions  laid  down  by  the  learned 
counsel  of  tbe  appelluit.  Our  statute  is  not, 
propel^  ^>eaklDg,  against  perpetuities.  It 
simply  prohibits  restraint  upon  alienation. 
Tb^  declaration  that  a  future  estate  la  void 
in  Its  creation,  which  thus  suspends  the 
power  of  Venation,  is  to  the  same  end.  It 
is  void  if  by  any  posslbill^  it  mi^  snq  wnd 
the  abscdnte  power  of  alienation  beyond  tlie 
prescribed  period.  Upon  this  point,  Chap- 
lin, in  bis  work  on  Suspension  of  Alienation 
(section  1),  remarks,  speaking  of  the  Mew 
Yotk  statute  from  which  ours  was  copied, 
that  It  affects  all  estates  of  every  diaraeter 
which  are  capable  of  Interfering  with  the 
power  of  alienation;  and,  secondly,  that  it 
does  not  Insist  upon  tbe  vesting  of  estates, 
but  only  their  alienability.  Tbe  doctrine  of 
renuteness,  tiierefore,  has  no  materiality* 
except  as  It  affects  alienability. 

But  ke^dng  in  view  the  rate  that  when  an 
absolute  estate  Is  granted,  but  the  right  of 
possesslut  and  enjoyment  la  postponed,  steely 
(or  the  supposed  benefit  of  the  grantee,  such 
postponement  Is  void.  Is  the  power  ot  ali«ia- 
tton  unduly  suspended  by  tbe  terms  of  this 
trustT  It  Is  the  rule  that  when  a  testamentary 
disposition  la  made  to  a  class,  and  possesali»i 
is  postponed,  it  Inclndes  all  pnaons  wltUn  tbe 
daea  at  the  time  to  which  posaeasion  is  post- 
poned. Glv.  Code,  1  1837.  It  Is  alao  a  rule  of 
omstnictlon  of  a  gift  to  a  daas  that  only  those 
are  included  who  are  in  existence  at  tbe  time 
of  tbe  diatrlbutkm.  Oray,  Ferp.  S  003.  It  la 
also  true  that  the  word  "iaaueT'  ordinarily 
meana  descradants  to  any  degree.  Jarm. 
Wins,  109.  All  these  rales  point  to  the  one 
conduBlon,  and  tiiat  ia  against  tbe  poaltkm  of 
the  appellant  In  my  opinion,  the  language  of 
the  will,  independently  erf  theae  roles  ot  con- 
atrnction,  clearly  manifests  the  same  Intent 
The  property  was  to  be  held  for  the  period,  and 
tbe  trustee  la  directed  to  divide  the  residue  In 
eoual  shares  among  aacb  of  tbe  testatw'a  cbll- 
droi  as  may  then  be  living  and  tbe  Issue  of 
any  deceased  child,  such  Issue  to  ahare  In  the 
dlatribution  per  atlniea,  and  not  per  capita.  If 
any  child  were  to  die  before  tbe  testator, 
leaving  Issue,  such  Issue  would  take  tbe  share 
tiiat  his  or  her  parent  wonld  have  takm.  Evi- 
dently, the  tratator  intended  to  keep  the  prop- 
erty In  Us  family,  and  b^ond  the  power  of 
bis  deaceudonta  to  dispose  of  for  the  prescribed 


period.  He  has  used  language  which,  under- 
stood in  its  usual  and  ordinary  sense,  would 
have  accompUahed  the  purpose  bad  it  been 
possiMe  under  our  law  to  do  so.  In  case  of 
doubt  tiie  courts  vrill  presume  that  a  violation 
of  law  was  not  intooded,  and  will  Interpret  tbe 
hmgnage  so  as  to  make  a  lawful  trast  If  poa- 
slble.  That  cannot  be  done  here.  Issue  who 
might  have  taken  under  the  trust,  but  who  did 
not  aurrfra  until  tbe  appointed  time  for  tbe  dis- 
tribution, are  not  then  issue  of  tbe  testatw.  I 
see  no  reason  for  sivposliig  that  the  word  "la- 
sue"  means  dilldren.  There  was  no  direction 
to  diatribute  to  tbe  heirs  of  the  Issue,  and  tbas 
might  have  hem  necessary  under  the  Interpre- 
tatl<si  auggested  1^  the  amidlant  There 
might  be  a  widow  of  a  deceased  grandchild, 
who  would  have  be«i  a  beneficiary  had  be 
lived.  Bb»  would  not  come  witiiln  the  cbuK 
designated,  but  she  would  be  entitled  to  a 
share  as  heir  under  tbe  construction  contended 
for.  I  think  It  obvious  that  the  testator  did 
not  Intend  this,  and  sudi  result  can  only  be 
brought  about  1^  conatralng  the  language  used 
l^^  the  teatator  agahiat  the  rcdea  of  amstrac- 
tion  usually  ^plled  to  such  lustramoits.  I 
think,  therefore^  the  eaae  la  wltbln  the  prohibi- 
tion of  the  atatute,  and  Is  ccmtrolled  the 
rule  announced  In  Re  Walkerly's  Estate,  106 
CaL  eST,  41  Pae.  772.  If  tills  conclusion  Is 
correct  it  Is  not  necessary  to  discuss  tbe  other 
objection  urged,  that  the  attempted  trust  was 
for  puipoaes  not  authorised  by  tbe  statute. 
Tbe  order  and  Jndgmoit  are  affirmed. 

W«  concur:  HBNSHAW,  J.;  IfcFAB- 
LAMD,  J. 
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Plsadino— Dbnui.  of  Exbccttox  or  Isstrumsxt 

— DrPKMSB— KbPLICATION — StBUlSSION  WlTnOCT 
OlUEOTIOM  —  FhaUH  — QUEBTION  OF  FACT  —  SPB- 
OIAL  FlNDlNO — SUFFICieSOT  OF  BVIDBKOS— Um- 
OOX8CIOC8  lOHOMASCK— APPBAI. 

1.  Code  Civ.  Proc.  448,  provides  that  when 
the  defense  ib  based  on  a  written  instrumeDt, 
and  a  copy  thereof  ib  contained  in  tbe  answer, 
or  ifl  annexed  thereto,  tbe  genuineneBs  and  due 
execution  thereof  are  admitted,  unless  the  plain- 
tiff file,  within  10  days  after  receiTins  a  copy 
of  the  answer,  an  altidsvit  deayine  the  same. 
Held,  that  tinder  section  4G2,  providing  that  the 
statement  of  any  new  matter  in  the  anawer  In 
avoidance  or  defense  must  be  deemed  contro- 
verted  by  the  opposite  party,  an  instrument  set 
up  as  a  defense  can  oe  controverted  on  the 
ground  tbat  Its  execution  was  procnred  by 
frand,  where  no  affidavit  denying  itB  genuine- 
ness and  due  execution  baa  been  filed. 

2.  Where  certain  issues  not  involving  tbe 
main  point  la  issue  had  been  acreorl  upon  and 
submitted  to  the  jury  without  objection,  a  par- 
ty cannot  on  appeal,  for  tbe  first  time  com- 
plain that  they  were  not  properly  sabmitted. 

3.  In  an  action  to  quiet  title  it  is  not  necessary 
to  allege  in  tbe  complaint  an  instrument  execut- 
ed by  plaintiff,  under  which  defendant  claim* 
ed,  smce  such  matter  is  proper  for  defense. 

4.  Under  Code  Civ.  Proc.  S  462,  providing  that 
the  statement  of  any  new  matter  in  the  answer 
in  avoidance  or  as  a  defense  or  cnimterdatm 
must  l>e  deemed  omtrovertcd  by  the  oiq>osito 

a  Bebeariog  denied. 
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party,  m  replication  cannot  be  filed,  except  In 
a  cace  where  a  cross  complaint  has  been  serv- 
ed hr  a  defendant  dahning  affirmative  relief. 
wliMi,  as  provided  by  section  442,  the  plaintiff 
mar  aemor  or  answer  thereto  as  to  the  original 
complaint. 

5.  The  answer  in  an  action  to  quiet  title 
set  DP  as  defease  an  instniment  executed  by 
plaintiff,  who  claimed  that  same  was  obtained 
D7  fraud,  etc.  The  ownership  and  possession 
of  land  by  plaintiff  were  admitted.  Had,  that 
this  was  an  equity  case,  and  that  Cir.  Code,  S 
1&T4,  providing  that  actnal  fraud  is  always  a 
qnestion  of  fact,  did  not  preclude  the  court 
from  determining  such  fact 

&  The  court  is  not  bound  by  the  verdict  of  a 
Jury  in  an  equity  case,  when  one  is  called. 

7.  The  fact  that  a  special  Sndiug  states  many 
probative  facts  is  no  cause  for  setting  it  aside, 
when  the  ultimate  facts  stated  follow  from 
the  probative  facts. 

8.  An  old  woman,  inexperienced  In  business, 
with  implicit  confidence  in  defendant,  of  which 
fact  he  was  aware,  signed  the  instrument  in 
gnestion  without  reading  it,  believing  that,  in 
accordance  with  a  prior  parol  agreement,  it  was 
an  agreement  to  give  defendant  an  option  to 
lease  certain  premises  upon  the  expiration  of 
the  subsisting  lease,  and  upon  the  same  terms 
as  the  latter,  whereas  the  Instrument  she  sign- 
ed was  in  fact  an  agreement  to  sell  the  prem- 
ises. Beld,  that  such  a  prima  facie  case  of  mis- 
take was  presented  that  the  conrt  did  not  com- 
mit error  in  bringing  the  case  within  Civ. 
Code,  ^  1577,  providing  that  a  mistake  of  fact 
is  a  mistake  not  caused  bv  the  neglect  of  a  le- 
gal duty  on  the  part  of  the  party  making  the 
mistake,  and,  among  other  things,  consisting 
in  an  "unconsdons  ignorance"  material  to  the 
contract. 

9.  A  contract  can  be  set  aside  for  mistake 
of  fact,  even  though  the  mistake  be  not  mutual, 
and  it  is  not  necessary  that  the  contract  should 
be  induced,  or  the  mistake  aris^  from  the  con- 
duct of  the  other  party, 

10.  Where  the  court  decided  a  case  on  distinct 
issues,  not  dependent  upon  one  issue  in  the 
case;  and  where  any  finding  that  might  have 
been  made  noon  said  issue  would  not  nave  af- 
fected the  judgment,  the  court  committed  no  er- 
ror In  omitting  to  make  a  finding  as  to  said 
issae. 

11.  When  one  of  a  number  of  findings  is  suffi- 
ciently broad  to  sustain  the  judgment,  it  Is 
immaterial  whether  other  findings  were  erro- 
neooB,  if  there  be  no  error  in  said  single  finding. 

12.  It  is  not  in  the  province  of  the  court  on 
appeal  to  review  conflicting  evid«ice. 

OommlBslonOT*  deddon.  In  bank.  Anieal 
from  Biip«lor  court,  Flncer  eountr;  J.  B. 
Prewett,  Judge. 

Action  by  Lurenna  Moore  against  R.  H. 
Copp.  EVom  a  judgment  for  [daintiff,  and 
from  an  order  denying  his  motion  for  a  new 
trial,  defendant  appeals.  Affirmed. 

John  U.  Fnlweller,  for  appellant  A.  M. 
Johnson  and  L.  L.  Chamberlain,  for  respond- 
ent 

CHIPMAN,  a  ActloD  to  quiet  title  to  cer- 
tain land  on  which  waa  a  sranlte  qnarry.  De- 
fendant answered  the  complaint  and  set  np 
an  Instrmnent  executed  1^  plaintiff  to  bim 
8ei>tember  25, 1889,  by  which  plaintiff  agreed 
to  sell  and  convey  to  defendant  the  portion  of 
the  land  containing  said  quarry  at  the  expira- 
tion of  a  certain  lease  mider  which  the  quar- 
ry was  being  worked,  which  did  not  expire 
nntll  1901.  The  consldetatlon  of  the  contract 
was  one  dollar  paid  and  91,000  to  be  paid 
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at  the  eiqi^tlon  of  said  lease.  Hatntlff  did 
not  serve  and  file  an  affidavit  denying  ttaa 
contract  A  Jury  was  Impaneled  to  try  cer- 
tain four  special  IsBoes,  to  wit:  (1)  Mental 
competency  of  plaintiff  to  make  the  contract; 
(2)  whether  It  was  executed  cndor  undue  In- 
flnence  of  defendant  (3)  thnu«h  fraud,  (4)  by 
mistake.  Defendant  mn&e  no  objecttui  to  call- 
ing the  Jury  nor  to  the  submission  of  the  !»• 
snes.  The  Jniy  answered  the  ftrst  three  qoes- 
ttona,  "No";  the  fourth,  "Tea,"  Judgment 
passed  for  idatntlfl,  qulettog  bcr  tlHe,  and  ad- 
Jud^ng  defendants  a  umtraet  Told,  and  annul* 
ling  the  same,  from  which,  and  tetm  the  order 
denying  blB  motion  for  a  new  trial,  defendant 
appeals. 

Plaintiff  proved  title  In  her,  and  rested.  De- 
fendant moved  to  Inatmct  the  Jury  to  rendw 
a  verdict  for  defendant  upon  the  Isauea  frauH 
ed,  on  the  groimds:  (1)  That  the  burden  of 
proof  was  on  plaintiff,  unda  the  pleadings  aa 
th^  stood,  to  prove  that  d^eidanf  a  dalm 
was  without  right;  and  (Z)  that  defendant  set 
np  In  his  answw  a  written  Instrument  exe- 
ented  plaintiff,  showing  Us  Interest  bi  a 
portion  of  the  premises,  and  Qiat  by  section 
448,  Code  OIv.  Proc  idalntUf  not  having  filed 
and  served  the  affidavit  of  dealal  thoeln  ra- 
qubed.  the  genuineness  and  due  execution  at 
the  Instrument  are  deraaed  admitted.  The  men 
tlon  waa  denied,  and  defendant  oflTered  the  In- 
strument whkSi  waa  admitted,  and  rested. 
Plaintiff  thereupon  offend  evlduoe  In  siq^ort 
of  the  special  Issues  firamedt  to  some  of  which 
evidence  defendant  objected  on  the  gronnda 
(H  that  the  genuineness  and  due  execothm  of 
the  instrument  are  admitted,  and  cannot  be 
controverted;  and  ^  as  to  nane  of  the  ma^ 
tera  referred  to  in  the  special  issues  that  they 
had  not  been  pleaded.  It  Is  claimed  Iqr  re- 
spondent that  by  the  provisions  of  section  4S2, 
Code  Olv.  Proa,  the  answw  is  deemed  confto- 
verted,  and  ttierefore  lespoDdent  was  not  pre- 
cluded from  introducing  evidenoe  hi  avoid- 
ance of  the  contract  undw  the  tgedSBl  Issues 
or  otherwise. 

1.  The  cases  In  which  section  418  baa  been 
construed  are  numerous.  The  result  reached 
may  be  briefly  stated  as  follows:  Whoe  the 
defendant  has  fdeaded  a  written  Inatmmmt 
in  defense  (not  by  way  of  cross  e<myilalaO» 
and  the  plaintiff  has  not  served  and  filed  an 
affidavit  denying  the  iDstromait,  and  has  of- 
fered no  evldoice  controverting  It  on  any 
ground,  the  Instrument  la  to  be  deemed  admit- 
ted, and  miut  be  taken  for  what  It  appears 
on  Its  face  to  be.  But  the  plaintiff  may  con- 
trovert the  Inatmmait  by  evldmee  of  fraud, 
mistake,  undue  inflimDra,  eompnmilse,  pay- 
ment atatute  of  llmitatlona,  estoi^,  and  the 
like  defoDses,  under  section  4^  Code  Civ. 
Proc  In  short  he  may,  by  evidence,  contro- 
vert the  lustrumeDt  upon  any  and  all  grounds, 
except  that  he  cannot  controvert  Its  (lue  exe- 
cution nor  Its  genuineness.  By  genuincaieaa 
Is  meant  nothing  more  than  that  It  la  not 
sparious,  counterfeit  or  of  dlfflermt  inqort  on 
Its  iac«  from  ttis  one  executed^  bat  la  the 
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Identical  Instnunent  executed  by  the  party. 
Sloan  T.  DIgglna,  49  Cal.  38;  Crowley  v.  Rail- 
road Co,,  60  CaL  628;  Pox  T.  Agricultural 
Works,  73  Cal.  273,  15  Pac.  430;  Petersen  v. 
Taylor  (Cal.)  34  Pac.  724  (not  In  state  reports) ; 
In  re  Garcelon,  104  Cal.  670,  38  Pac.  414; 
Carpenter  t.  Shinners,  108  Cal.  359,  41  Pac. 
473;  Bo&«ithal  v.  Bank.  110  Cal.  198,  42  Pac. 
640.  It  could  never  have  been  Intended  that 
tbe  idalntiff  1b  required  to  make  an  affidavit 
denying  the  Instnunent,  or  be  precluded  from 
making  any  defense  whatever.  There  are 
many  defenses  which  be  Is,  and  should  be,  en- 
titled to  make  while  possibly  compelled  to  ad- 
mit  that  he  executed  the  instrument,  and  that 
It  I«  genuine;  and  which  defenses  It  was  in- 
tended by  the  Code  he  might  make  under  sec- 
tfon  462.  Tbe  court  properly  denied  appel- 
lant's motion.  There  had  been  certain  Issues 
agreed  upon  and  submitted  to  the  Jury  with- 
out objection,  not  Involving  the  genuineness 
and  due  execution  of  the  contract.  Appelant 
cannot  now  for  tbe  first  time  be  heard  to  say 
that  they  were  not  properly  submitted.  In 
re  Garcelon,  supra. 

2.  But  It  is  strongly  urged  by  appellant  that 
the  defense  indicated  In  tbe  qpedal  issues  was 
impro];>erly  allowed  because  not  alleged  In  tbe 
complaint;  citing  Wetherly  v.  Straus,  93  Gal. 
283,  28  Pac.  1015,  and  Burrls  v.  Adams,  96 
Cal.  664,  31  Pac.  6W.  and  some  other  cases. 
Respondent  claims  that  under  section  462  she 
was  not  called  upon  to  plead  matters  In  de- 
fense to  answer,  but  that  sbe  could  offer  evi- 
dence upon  any  defense  in  avoidance;  citing 
Water  Co.  v.  Ray  nor,  57  Cal.  588;  Rankin  v. 
Sisters  of  Mercy,  82  Cal.  68,  22  Pac.  1184; 
Association  v.  dark,  84  CaL  201,  23  Pac.  1081; 
WUUams  v.  Dennlson,  94  Cal.  640,  29  Pac.  946; 
Sterling  v.  Smith,  97  Cal.  343,  32  Pac.  320. 
Wetherly  v.  Straus,  supra,  simply  announced 
the  universal  rule  that  fraud  is  never  to  be 
presumed,  and  must  be  ideaded  when  r^ed 
upon  either  in  an  action,  or  in  a  defense  of  an 
affirmative  nature;  but  it  does  not  reach  the 
point  now  before  us.  The  cases  dted  by  re- 
spondent, and  oth^  authorities  not  cited,  we 
think  folly  sustain  the  proposition  that  under 
onr  system  of  pleading  a  replication  to  the  an- 
swer  has  no  place,  but  is  supplied  by  operatl<m 
of  law  through  section  462,  Code  Clr.  Proc.; 
and  that  all  new  matter  In  avoidance  or  con- 
stituting a  def^e  or  counterclaim  must,  at  the 
trial,  be  deemed  controverted.  The  only  ex- 
cqitkm  to  this  role  is  found  hi  section  442,— 
where  a  cross  complaint  has  been  served  by 
the  defendant  claiming  the  affirmative  relief 
therein  mentioned,  the  party  served  "may  de- 
mur or  answer  thereto  as  to  the  original  com- 
plaint." Appellant  Is  in  mor  in  his  cmitention 
that  tbe  defendant  in  an  action  is  placed  upon 
the  same  footing  by  section  462  as  Is  the  plain- 
tiff by  section  437  as  to  pleading  tbe  issues. 
In  the  first  Instance  the  law  requires  tbe  de- 
fendant to  answer,  but  when  he  has  done  so 
the  law  In  the  other  instance  operates  to  make 
answer  for  the  plaintiff  witliont  any  replica- 
tion on  his  part.  The  many  cases  decided 
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show  various  issues  thus  permitted  to  be  tried, 
such  as  the  statate  ct  limitations,  In  CurtlsB  r. 
Sprague,  49  CaL  SOU;  want  of  comdderatlon.  In 
Water  Co.  v.  Raynor,  supra;  undue  hifloence, 
in  Rankin  v.  Sisters  of  Mercy,  supra;  fraud, 
in  Sterling  v.  Bm'.th,  supra.  In  the  present 
case  plaintiff  could  not  know,  when  she  filed 
her  complahit,  that  d^endant  would  answer, 
nor  that,  if  he  did,  he  would  claim  under  the 
instrument  In  question.  After  answer,  thera 
was  no  pleading  open  to  ber  under  our  syst^. 
See,  also.  In  re  Garcelon,  supra;  Pom.  Rem. 
&  Ran.  Rights,  H  587,  588.  Burrls  v.  Adams 
was  pecuhar  In  Its  facts,  and  was  decided  upon 
the  theory  that  the  defendant  there  bad  the 
clear  record  title,  and  that  i^aintlfTs  whole 
case  depended  upon  fraud,  whidi  he  did  not 
aver.  The  com^  say:  "In  the  ease  at  bar 
the  defendant  was  the  moving  party.  He 
bought,  or  had  transferred  to  him,  a  lawsuit, 
and  his  only  hope  of  winning  It  lay  In  the  pos- 
sibility of  proving  fraudulent  acta  which  be  did 
not  aver.  He  knew  from  the  start  that  the 
respondent  McNeil  had  a  p^ect  legal  title, 
which  he  could  overthrow  only  by  provli^  her 
guilty  of  a  certain  fraud;  and  be  did  not  aver 
the  fraud  even  in  general  terms."  The  prin- 
d[rfe  governing  the  case  at  bar  Is  that  stated 
In  Stertlttg  V.  Smith,  supra,  where  the  court 
say:  "No  doubt,  when  a  cause  of  action  rests 
upon  fraud,  the  facts  constituting  the  fraud 
must  be  set  up  In  the  complaint;  but  such  was 
not  the  case  here,  for  the  necessity  of  proving 
fraud  appeared  only  after  the  answer  of  the 
defradant.  And  a  plaintiff  Is  In  that  position 
with  req>ect  to  all  new  matters  set  up  In  tbe 
answCT." 

8.  Appellant  claims  that  the  court  was  bound 
by  the  verdict  of  the  Jury;  that  fraud,  as  a 
question  of  fact,  Is  always  with  the  Jury,— cit- 
ing several  cases  and  Wells,  Law  &  F.  p.  238. 
"Actual  fraud  Is  always  a  question  of  fact.'* 
CiT.  Code,  1 1S74.  But  it  does  not  follow  that 
It  must  always  be  determined  by  a  jury. 
Tills  is  a  pure  equity  case.  Tbe  ownership  and 
possession  ot  plaintiff  were  admitted;  and  the 
case  is  not  within  those  decisions  which  bdd 
that  In  an  action  which  is  essentially  ejectment 
the  light  to  a  jury  cannot  be  evaded  by  mere- 
ly casting  the  complaint  in  another  form. 
Therefore  It  was  not  the  right  of  either  party 
to  demand  a  Jury,  nor  is  a  court  bound  by  the 
verdict  of  the  Jury  In  an  equity  case  when  one 
is  called.  Sweetser  v.  Dobbins,  65  Cal.  529,  4 
Pac.  640. 

4.  Finding  "f '  Is  attacked  as  not  Justified  by 
the  evidence,  and  as  merely  a  redtal  of  proba- 
tive facts.  The  finding  Is  in  greater  detail 
than  need  have  been,  but.  If  the  ultimate  facts 
stated  follow  from  the  probative  facts,  it  Is 
sufilcioit  Tbe  finding  la  quite  lengthy,  but 
may  be  brleay  stated  to  be,  hi  effect,  that 
respondent  signed  tbe  instrument  in  question, 
without  reading  it,  believing  It  to  be  an  agree- 
ment to  give  appellant  an  option  to  lease  the 
premises  upon  the  expiratltm  of  the  subsisting 
lease  and  upon  the  same  terms  as  the  lat^, 
whereas  she  in  fact  executed  an  agreement  to 
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WfH  the  premises.  The  evidence  le  sbarply 
conflicting  upon  this  point,  but  tbe  testimony 
of  respondent  la  that,  as  she  nnd»^oocl  the 
proportion  of  appelant  -when  first  made  to  her. 
It  was  for  an  option  to  lease,  and  that,  when 
he  afterwards  brought  the  pr^>ared  paper  for 
her  to  sign,  she  executed  and  acknowledged  It 
wltlMKit  readily  It  or  liearlng  it  read,  suppos- 
ing It  was  prepared  In  acoordance  \,  ith  the  pre- 
Tlons  nnderstandlng  on  her  pert  It  does  not 
appear  that  appellant  made  any  BtateroentB  to 
her,  at  the  time  the  cwtract  was  signed,  to 
mlslflBd  her;  and,  but  for  the  circumstances 
Bbown,  and  the  fact  of  her  age,  her  physical 
Inflrmltles,  and  Inexperience  In  business,  we 
sheuiu  find  some  difficulty  In  bringing  the  case 
within  section  1577,  OIt.  Code,  defining  mistake 
of  fact,  ttom  which  relief  wlU  be  glren  oidy 
when  "not  caused  by  the  neglect  of  a  legal 
doty  on  the  part  of  tbe  person  making  the  mis- 
take." Ordinarily,  It  wonld  be  the  l^al  duty 
of  a  person  about  to  sign  a  conveyance  of  real 
prop«tr<  to  Kad  It,  or  have  It  read  or  explain- 
ed, or  have  an  assurance  from  some  one  upon 
whose  statements  he  had  a  right  to  r^,  that 
It  was  in  accordance  with  the  ih«t1ous  nnder^ 
standing  of  the  party.  We  cannot  say.  In  the 
present  case,  that  the  court  erred  In  finding 
that  respondent  executed  the  Instrument  in 
qoestton  through  "unconscloiis  ignorance"  that 
It  was  dlflt^nt  from  the  Instnunent  she  had 
agreed  to  execute.  The  circumstances  bring 
the  esse  within  the  provisions  of  the  Olvll  Code 
above  dted.  It  must  be  borne  in  mind  that 
the  n^lect  of  respondent  to  read  the  contract, 
or  have  It  read  to  her,  arose  from  thinking  that 
It  was  as  she  prevlouBly  understood  it  was  to 
be,  whm  she  refused  to  have  It  read  to  her, 
■tilting  that  she  knew  wbaX  was  in  It;  she  so 
thought.  Appelant  knew  Its  proTlBlons.  for  be 
prepared  it  out  of  her  presence,  and  brought 
it  to  her  to  be  executed,  bringing  with  him  a 
notary  and  a  witness.  Appellant  knew  tliat 
respondent  did  not  know  what  was  contained 
in  the  contract  when  she  said  she  knew.  He 
knew  that  respondent  had  great  confidence  In 
him,  and  the  court  found  that  she  trusted  hloi 
Implicitly.  He  also  knew  that  she  had  no  ad- 
r)ser,  and  had  consulted  no  qua,  as  to  the  na- 
ture of  the  contract.  We  think,  under  the  dr- 
enmstances  surrounding  the  parties  as  disclosed 
by  the  evldoice  and  as  found  by  the  court,  th-it 
ordinary  prudence  on  the  part  f>f  appellant 
should  have  Impelled  him  to  insist  upon  having 
the  contract  read  in  her  hearing  at  that  time, 
and  that  respondent  should  not  be  held  to  suffer 
for  her  apparent  laches  and  folly  in  signing 
the  contract  In  Ignoiance  of  Its  contents.  It  Is 
not  necessary  that  a  mistake  of  fact  should 
be  mutual,  as  appellant  claims.  Id.  Nor  la  it 
tme,  as  ts  contended,  that  a  contract  cannot  be 
set  aside  for  the  mistake  of  one  of  the  parties 
lUnless  the  contntct  was  Induced  and  the  mis- 
take arose  from  the  fraud  of  the  other  party. 
The  rule  as  to  the  evldaice  is  stated  ctvrectly 
fat  De  Jamatt  v.  Oooper,  59  Oal.  703,  that 
where  mistake  (or  fraud)  Is  alleged  the  party 
allegbig  It  Is  bound  to  sustain  hia  charge  Xxy 


dear  and  convincing  evidence,  which,  atandlag 
alone,  establishes  a  prima  fade  case  of  mls- 
'  take.  If  tbe  evidence  does  not  meet  this  test, 
this  court  may  review  the  Judgment  on  the 
ground  of  Insufficiency  of  the  evidence.  Buch 
a  prima  fade  case  Is  presented,  we  think,  by 
the  evidence  of  respondent. 

5.  Appellant  claims  that  the  Issue  of  fraud 
was  presented,  but  was  not  found  upon  by  the 
court,  and  that  appellant  was  entitled  to  a  find- 
ing upon  it.  If  the  Jui^^ent  necessarily  rest- 
ed upon  that  issue  in  any  material  degree,  ap- 
pellant's contention  would  be  sound.  But,  if 
tbe  court  properly  decided  the  case  upon  other 
distinct  Issues,  not  d^>endent  upon  the  Issue  of 
fraud,  the  latter  became  immaterial,  and  It 
was  not  error  to  omit  a  finding  upon  it,  for  the 
result  would  have  been  the  same  If  the  court 
had  found  this  Issue  for  defendant.  Brlson  v. 
Brison,90CaL323,27Pac.l86.  A  mistake  may 
arise  without  blame  to  elth^  party.  It  may 
result  from  the  misrepresentations  of  the  party 
gaining  thereby,  In  which  case  fraud  would  be 
involved,  but  It  might  be  none  the  less  mistake. 

e.  Flndhigs  "g"  and  "h"  are  assailed;  find- 
ing "g"  as  not  supported  by  the  evidence,  and 
finding  "h"  as  not  upon  any  issue  In  the  case. 
Finding  "g**  Is  that  plalntlfr  received  no  ade- 
quate consideration  for  said  contract.  Finding 
"h"  Is  that  the  contract  is  not,  as  to  plaintiff, 
just  and  reasonable,  "the  same  purporting  to 
require  plalntlflf  to  convey  to  defendant,  for 
$1,000  only,  property  worth  more  than  twice 
that  sum,  and  the  time  of  performance  thereof 
being  postponed  more  than  twdve  years  after 
the  execution  of  the  contract"  It  is  not  nec- 
essary to  consider  whether  the  objections  to 
these  findings  are  wdl  txkea  at  not,  for,  how- 
ever erroneons,  the  jnd^ent  cannot  be  set 
aside,  Inasmuch  as  it  may  rest  upm  finding 
"f."  Brlson  V.  Brlson,  supra. 

7.  Error  Is  assigned  In  permitting  plaintiff  to 
testify  to  rents  received  by  her  for  the  quarry 
under  the  existing  lease;  also  as  to  testimony 
upon  the  value  of  the  quarry  hi  1S89.  Discus- 
sion of  these  matters  wonld  not  be  profitable, 
as  we  may  concede  error,  and  still  the  evi- 
dence could  not  be  said  to  affect  defendant  in- 
juriously upon  tbe  issue  of  mistake,  which  Is 
the  real  and  only  ground  upon  which  the  Judg- 
ment does  or  can  rest  Defmdant's  chief  con- 
tention in  the  case  was  the  alleged  error  In 
admitting  any  evidence  to  controvert  the  con- 
tract. His  pohits  were  ably  presented,  and 
have  had  full  consideration.  The  trial  Judge 
accepted  as  tme  tbe  evidence  of  plaintiff,  and, 
although  contradicted  by  the  evidence  of  de- 
fendant, we  are  not  at  liberty  to  say  the  court 
erred.  Under  the  oft-repeated  rule  we  cannot 
inquire  Uito  the  relative  weight  of  tbe  evidence 
where  there  la  a  conflld.  It  is  recommended 
that  the  Judgment  and  order  be  afllrmed. 

We  concur:   HAYNES,  C;  BELCHER.  O. 

PER  CURIAM.  For  tbe  reasons  gWen  hi 
the  foregohig  opinion,  tba  Jndgmoit  and  orOer 
are  affirmed. 
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In  re  BOODrS  ESTATE.  (Sac.  383.) 
(Supreme  Court  of  Oalif ornfa.  Dec.  22,  1807.) 

ComiUNITT  PbOPSRTT — pBBSUMPTIOir— EvlDBIfCB. 

In  1851,  prior  to  his  marriage,  deceitsed 
brought  with  aim  into  the  state  f  1,S00.  He 
also  owned  property  in  New  Hampshire,  which 
afterwards  sold  for  $1,000.  and  he  engaged  in 
mining  for  a  brief  time,  whereby  he  made  $500. 
Subsequently  he  engaged  in  teaming,  and  owned 
horses  and  mules  of  the  value  of  $S,000.  In 
18S8  he  engaged  in  farming  in  partnership  with 
another  np  to  and  after  his  marriage,  in  1857. 
They  were  good  farmers,  and  raised  large 
crops,  for  which  they  received  good  prices,  and 
they  had  the  reputation  of  bdng  the  largest 
farmers  in  the  region,  and  of  havmg  money  to 
loan.  Deceased  paid  $4,680  for  his  half  inter- 
est in  the  laud  owned  in  partnership,  which  land 
was  entered  upon,  possessed,  and  claimed  by 
the  partners  long  before  deceased's  marriage, 
although  not  paid  for,  nor  the  titles  consummat- 
ed by  conveyances,  nntU  after  said  marriage. 
Htid,  that  a  presumption  was  raised  sufBcient 
to  dispel  the  general  presumption  that  deceas- 
ed's inteiest  in  the  land  was  community  proper- 
ty heeatue  purchased  subsequent  to  marriage. 

OommlsriwierB'  decision.  Department  1. 
Appeal  from  snperiw  court,  San  Joaquin  coun- 
ty; Joseph  H.  Budd,  Judge. 

In  the  matter  of  the  estate  of  Joseph  B. 
Boody,  deceased,  the  hehs  of  his  deceased 
widow,  Elizabeth  Boody,  appeal  from  an  or- 
der dlstrihuting  the  real  estate  as  the  separate 
property  of  decedent,  and  from  an  order  re- 
fusing a  new  triaL  Affirmed. 

Minor  &  Astiley  and  Nlcol  &  Orr,  for  ap- 
pellants. Woods  &  Levins^  and  Baldwin  & 
Thompson,  for  respond^it 

SEABLS,  0.  Tills  is  an  appeal  fmn  an  or- 
der of  partial  dlstrlbutlcat  ot  the  estate  of 
Joseph  B.  Boody,  and  from  an  wder  refusing 
a  new  trial  therein.  The  OTder  distributes 
certain  parc^  of  real  estate  belonging  to  said 
estate.  The  sole  question  In  Issne  Is  whether 
the  lands  so  distributed  were  community  prop- 
erty or  the  separate  property  of  Joseph  B. 
Boody,  deceased.  Joseph  B.  Boody  died  Intes- 
tate, In  tbe  county  of  San  Joaquin,  November 
7,  1803,  without  iBBUe,  leaTlng.  him  snrrlTlng, 
as  bis  heirs  at  Uiw,£aizBbeth  Boody,  bis  widow. 
Emi^  Foss,  a  sister,  and  the  children  of  a 
deceased  brother.  Elizabeth  Boody.  the  wid- 
ow, died  intestate,  November  10,  1883.  with- 
out Issue,  leaving  as  ber  next  of  kin  and  heira 
at  law,  a  sister,  one  child  of  a  deceased  sister, 
and  the  children  of  certain  deceased  brothers. 
The  heirs  at  law  of  Elizabeth  Boody  claimed 
oa  the  dlstrlbuUon  that  the  property  in  contro- 
versy was  the  community  property  of  Joseph 
B.  Boody  and  Elisabeth  Boody,  Us  wife,  and 
hence  that  they  were  entitled  of  r^t  to  have 
distributed  to  them  three-fourths  thereof. 
The  court  below  denied  this  claim.  It  found 
that  all  the  real  estate  involved  was  tbe  sep- 
arate property  of  Joseph  B.  Boody,  and,  ac- 
cordingly, distributed  to  the  heirs  of  Eliasbeth 
but  one-half  thereof,  and  the  other  half  to  the 
b^  of  Joseph  B.  Boody.  The  hehn  of  Elizn- 
betb  appeal  from  the  decree,  and  from  an  or- 
der denying  their  motion  for  a  new  trial,  and 
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their  cont^tlon  la  that  the  finding  as  to  the 
separate  character  of  tbe  property  is  not  war- 
ranted by  the  evidence. 

This  cause  was  here  once  before  upon  an 
ai^eal  Involving  precisely  the  same  question, 
whereupw  the  decree  of  the  court  below  was 
reversed.  Upon  the  going  down  of  the  re- 
mittitur, anothw  trial  was  bad,  In  which  the 
precise  evidence  taken  <m  the  former  trial  was 
Introduced,  and  certain  other  witnesses,  four 
In  number,  were  called  and  testified  on  behalf 
of  respondaits.  The  case  on  the  former  appeal 
is  reported  In  118  OaL  682,  45  Pac.  858. 

In  reference  to  that  case,  we  may  say  that 
the  onnmaits  of  this  court  upon  the  evidence 
are  sufficiently  full  and  specific  to  lead  to  an 
understanding  of  its  scope  and  effect,  and  ref- 
erence Is  bad  thereto  for  sn  e^osltion  of  the 
facts  therein  stated.  We  need,  therefore,  only 
comment  upon  the  additions!  testimony  ad- 
duced at  the  last  triaL  It  Is  proper  to  state 
that  Joseph  Boody  and  Ellzab^  Boody  (D«e 
Mulvey)  intermarried  December  81,  1857. 
The  additional  evidence  at  the  last  trial  show- 
ed without  contradiction  that  Joseph  B.  Boody 
was  bom  In  New  Hampshire  In  1821;  was  a 
machinist  by  trade;  and.  prior  to  Us  coming 
to  Oalifomla.  In  1851.  he  had  loaned  money 
at  a  good  p«t»ntage,  and  when  he  came  to 
California  he  had  and  brought  with  him  W 
500,  and  left  real  estate  in  New  Hampshire, 
which  was  sold  In  1879  for  $1,000,  and  the 
proceeds  r^nitted  to  him.  Arrived  In  this 
state,  Mr.  Boody  engaged  for  a  brief  period  In 
mining,  by  which  be  made  $500,  and  then 
went  north  for  a  short  time,  and  mined,  but 
with  what  result  is  not  known.  He  returned, 
and  engaged  In  teaming  at  Blokelmnne  Hill, 
and  in  hauling  water  for  the  supply  of  clU- 
aens,  whldi  he  scdd  at  one  bit  a  buAet.— eight 
budcets  for  one  dollar.  He  had  one  four- 
horse  team,  worth  $2,500,  and  one  six-mule 
team  of  the  value  of  $3,600.  Mr.  B.  L.  Hagee, 
a  merchant  at  Mokeiumne  Hill,  who  knew 
Boody  well,  described  him  as  an  Industrious, 
thrifty,  prudent  man,  without  bad  baUts. 
The  witness  Judged  that  when  Boody  left,  and 
settled  In  San  Joaquin  county  (1653),  he  had 
from  $12,000  to  $15,000.  This  judgment  was 
formed  from  the  witness'  knowledge  at  tbe 
man,  the  business  be  was  doing,  and  the  man- 
ner of  doing  it  He  bad  numey  and  was  t»* 
pnted  to  be  a  mtmey  lender.  The  witness 
tiionght  Boody  used  to  put  money  In  his  (wit- 
ness*) safe,  and  that  he  borrowed  money  from 
him,  but  could  not  say  positively.  In  1868. 
Boody  went  to  San  Joaquin  county.  setOed 
iqwn  a  tract  of  land  known  as  '^Ijocnst  Shade," 
formed  a  partnership  with  one  Heath,  and 
engaged  In  farming.  They  were  good  farmers, 
prices  were  good,  they  raised  large  crops,  and 
were  reputed  to  have  money  to  loan.  One 
witness  (J.  n.  Tone)  never  bomwed  mmey 
from  than,  but  sold  them  a  note  for  $S00l 
Anotha  witness  (C.  I.  Leach),  who  denrtbed 
them  as  reputed  money  lenders,  borrowed 
$1,000  frtmi  Boody,  but  this  was  In  1881,  and, 
consequently,  after  Boody  maxried.  Ibey 
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Were  fuming  In  Bereral  places  prior  to  1867; 
farmed  from  one  to  lire  hundred  acres,  aver- 
sffed  say  25  bnshels  to  the  acre,  and  sold  on 
an  arerage  at  about  2  cents  per  pound.  Thej 
are  de8crit)ed  as  tbe  largest  farmers  In  that 
regton  at  that  time,  and  as  being  snccessfnl 
termers.  All  the  property  distributed  was 
purtdiased  during  marriage.  The  purchase 
price  of  all  the  land  was  19300,  of  which 
Boody  owned  an  undivided  one-half,  and  his 
co-partner,  Heath,  the  other  half.  The  court 
below  found  that  Boody  was,  at  the  time  of 
hii  marriage,  worth  f 7.000,  besides  real  estate 
la  New  Hampshire,  worth  $1,000,  etc,  and 
that  he  paid  ¥4,680  for  his  half  taiterest  In  the 
land;  all  of  which  was  his  separate  property 
owned  1^  him  before  marrlace.  and  by  Oie 
ordinary  use  of  such  separate  pn^perty  after 
bis  marriage.  To  the  new  evidence  Intro- 
duced at  the  second  trial  there  was  nothing 
new  offered  In  contradiction.  Indeed,  there 
Is  no  direct  evidence  that  Boody  ever  made 
any  money  after  his  marriage. 

We  think  the  case  Is  presented  in  a  very 
different  aqpect  from  that  In  which  It  ap- 
peared upon  the  former  trial,  and  that  the 
evidence  raises  a  iMesnmptlon  sufficient  to  dis- 
pel the  general  presumption  of  community 
property  because  purchased  subsequent  to 
marriage.  Hie  lands  which  seem  to  have  been 
the  nucleus  of  the  subsequent  boldliigs  were 
settled  upon,  possessed,  and  dalmed  by  Boody 
and  Heath  long  before  the  marriage  of  the 
former.  The  Locust  Shade  place  was  settled 
upon  by  Boody  February  20,  1863,  and  bn- 
proved  by  a  houses  etc.;  and  when  It  was 
surveyed,  In  1866,  he  filed  bis  preemption 
claim  thereon  and  in  due  time  procured  a  pat- 
ent from  the  government.  Heath  and  Boody 
bad  also  purchased  what  was  known  as  the 
Pico  title  to  the  swamp-land  tract,  and  when 
afterwards  the  Pico  title  foiled.  Heath  again 
purchased  from  the  state  the  same  land  un- 
der the  swamp-land  act  They  each  conveyed 
to  the  other  one-half  of  tbelr  holdings.  Thefr 
several  titles  were  thus  initiated  before  tbe 
marriage  of  Boody,  although  not  consummated 
by  conveyance  from  the  sources  of  the  para- 
monnt  title  until  subsequent  to  such  mar- 
riage. Lake  v.  Lake,  52  Cal.  428;  In  re  Hlg- 
gins'  Estate,  65  Cal.  407,  4  Pac.  3S»;  Harris 
V.  HarrlB,  71  Gal.  314,  12  Pac.  274;  In  re 
Lamb's  Estate,  95  Cal.  897.  30  Pac.  5G8; 
In  re  Bauer's  Estate,  79  Cal.  804,  21  Pac.  750, 
—are  authorities  upholding  the  conclusions 
of  fact  and  law  reached  by  the  court  below. 
We  have  examined  the  exceptions  reserved  by 
the  appellant  at  the  trlaL  Counsel  have  not 
urged  them  here,  and  they  do  not  call  for  com- 
ment. Upon  a  review  of  the  whole  record,  we 
recommend  that  the  decree  and  order  appealed 
from  be  affirmed. 

We  concur:  BELOHBR,  O.;  BRITT,  a 

PER  CURIAM.  For  the  reasons  given  In 
tbe  foregoing  opinion,  tbe  decree  and  order 
Appealed  from  are  afflnned. 
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nrZHTJQH  T.  ASHWOBTH  (TILTON,  In- 
tervener).   (S.  F.  634.  635.)* 
(Supreme  Court  of  California.  Dec.  20,  1897.) 

MOXIOIPAL  C<HirOBATIOSS— BraSBTS  AMD  SlWaBS 

—Public  Works— Citt  Orriosas— Uasdaiivs. 

1.  Under  St.  1889,  p.  162.  requiring  any  con- 
tractor for  work  on  sewers,  within  a  munici- 
pality, to  advance  to  the  superintendent  of 
streets  certain  enumerated  costs  and  "other  in- 
cidental expenseB,"  including  "the  compenBatlon 
of  the  city  enpineer  for  work  done  by  him," 
plaintiff,  as  city  engineer,  under  a  resolution 
for  the  conatruction  of  a  certain  ontlet  sewer, 
examined  certain  plans,  made  a  diagram  of  the 
property,  and  prepared  plana  and  specifications 
for  auch  work.  He  rendered  other  services 
during  the  progress  of  the  work,  and,  on  the 
completion  thereof,  presented  to  tbe  superin- 
tendent his  demand  for  compensation,  which 
amount  was  Included  by  the  superintendent 
in  the  assessment,  and  was  paid  to  the  superin- 
tendent by  the  contractor.  In  mandamus  to 
compel  the  payment  thereof  to  plaintiff,  it  ap- 
peared that  the  board  had,  under  a  resolution, 
two  years  previously,  ordered  intervener,  who 
was  then  city  engineer,  to  make  an  examina- 
tion of  tbe  sewerage  system,  in  anticipation  of 
the  conatruction  of  such  outlet  iewer,  and  to 
prepare  plans  therefor,  which  he  did;  that 
further  proceedings  therein  were  thereupon 
abandoned;  that  intervener's  donand  (or  com- 
pensation was  dulT  presented  and  approved; 
and  that  the  resolution  of  Intention  nnder  which 
such  sewer  waa  thereafter  conetructed  stated 
"that  it  is  the  Intention  of  die  board  to  order 
the  followiiv  street  work.  •  •  •  according 
to  the  plans  and  specifications  prepared  (In- 
terrener)  city  eneinew."  The  district  affected 
by  the  work  finally  done  was  of  greater  extent 
than  that  described  in  the  first  resolution.  Tbe 
diagram  adopted  was  that  made  by  plaintiff, 
and  the  plans,  Bpecificationa,  and  diagrams  re- 
ferred to  In  the  resolution  for  the  conBtmetion 
of  the  work  were  all  those  prepared  by  plalu- 
tiff.  BM  that,  though  intervener  may  be  en- 
titled to  compensation.  It  could  not  be  included 
as  "Incidental  expenses"  of  the  work  done  nn- 
der such  subsequent  resolution. 

2.  Mandamus  was  a  proper  proceeding  for  the 
enforcement  of  the  payment  of  money  collected 
and  held,  in  his  oOIcIal  capacity,  by  the  super- 
intendent of  streets,  where  it  was  his  duty,  en- 
joined by  law,  to  pay  it  to  plaintiff. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  A.  A.  San- 
derson, Judge. 

Mandamus  by  William  M.  Fltzhu^  to  com- 
pel Thomas  Ashworth,  superintendent  of 
streets,  etc.,  of  the  city  and  county  of  San 
Francisco,  to  pay  him  certain  moneys  which 
bad  been  paid  Into  his  hands  for  tbe  use  of 
plaintiff  as  city  engineer.  From  a  Judgment 
In  favor  of  plaintiff,  and  from  on  order  deny- 
ing a  new  trial,  defendant  and  one  C.  8.  Til- 
ton,  an  Intervener,  appeal.  Affirmed. 

A.  J.  Donovan  and  J.  B.  Gartland,  for  appel- 
lant. Robert  Harrison,  for  Intervene,  i,  P. 
Longtaonw,  for  respondent. 

McFARLAND  J.  This  la  an  appeal  by  tbe 
d^endant,  Ashworth,  and  the  Intorener,  Tll- 
ton,  from  a  Judgment  of  the  superior  court 
in  mandamus,  whereby  it  was  decreed  that 
tbe  defendant,  Ashworth,  as  superintendent 
of  streets,  etc^  of  tbe  city  and  tounty  of  Son 
Francisco,  do  pay  to  tlra  Biaintlfl  the  sum  of 

•  Kebearing  deniedB 
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$5,713,  w!th  Interest  Appellants  also  ai^al 
from  an  order  drying  a  new  trlaL  The  real 
contest  Is  between  the  Intervener,  Tllton,  who 
was  city  and  county  snrveyor  and  engineer 
from  the  first  Monday  In  January,  1891,  to  the 
first  Monday  In  January,  1893,  and  the  re- 
spondent, who  was  such  surveyor  and  en- 
gineer from  the  first  Monday  Ui  January,  1893, 
to  the  first  Monday  In  January,  1895.  The 
law  which  provides  for  work  upon  streets, 
lanes,  etc^  and  for  the  construction  of  sewers 
within  municipalities,  requires  that  a  contract- 
or for  such  work  "mnst  advance  to  the  super- 
intendent of  streets,  for  payment  by  him," 
certain  enumerated  costs,  and  "other  Inciden- 
tal expenses"  (St.  1889,  p.  162);  and  it  1b  fur- 
ther provided  that  "the  term  'Incidental  ex- 
penses,* as  used  in  the  act,  shall  Include  the 
compensation  of  the  city  engineer  for  work 
done  by  him."  Oa  December  13,  1893,  while 
respondent  was  city  surveyor  and  engineer, 
the  superintendent  of  streets,  who  was  then 
W.  W.  Ackerman,  In  pursuance  of  preliminary 
steps  and  orders  regulariy  taken  and  made, 
entered  into  a  written  contract  In  due  form 
with  one  W.  L.  Prather,  Jr.,  for  the  construc- 
tion by  the  latter  of  what  Is  called  the  "Rich- 
mond Outlet  Sewer."  Ackerman  was  supers 
intendent  until  the  first  Monday  of  January, 
1895,  when  the  present  an^ellant  became  su- 
perintendent This  contract  was  subsequent- 
ly assigned  by  Prather  to  Henry  Matthews, 
who  duly  performed  the  work  provided  for  in 
the  contract  and  completed  the  sewer  prior 
to  January  5,  1895.  The  resolution  of  inten- 
tion. No.  8,620,  unuer  which  the  work  above 
mentioned  was  done,  was  passed  May  1, 1893, 
and  approved  by  the  mayor  May  4, 189S.  By 
resolutions  No.  8,550,  passed  April  10th,  No. 
8;718,  passed  May  22d,  and  No.  8,882,  passed 
June  19th,— all  In  1893,  while  respondoit  was 
city  engineer,— the  board  of  supervisors  di- 
rected the  resiwndent  to  examine  certain 
plans,  etc.,  which  had  formerly  been  prepared, 
and  report  concemiag  the  same;  to  "make 
a  diagram  of  the  property  affected  or  benefit- 
ed by  the  proposed  work  of  constructing"  said 
outlet  sewer,  "as  expressed  In  resolution  of  In- 
tention No.  8,629";  and  to  "i»-epare  plans  and 
specifications  for  the  sewer  and  work  provided 
for  In  said  resolution  of  intention  No.  8,G29." 
The  court  below  found  that  the  respondent 
complied  with  these  several  requirements,  and 
there  Is  sufi^clent  evidence  to  support  the  find- 
ing. On  June  19,  1893,  the  board  passed  res- 
olution No.  8,868,  by  which  said  work  was  or- 
dered to  be  done.  On  November  6,  1893,  the 
board  passed  resolution  No.  9,489,  by  which  It 
fixed  the  compensation  of  respondent  for  his 
services  as  surveyor  and  engineer  for  survey- 
ing, making  plans  and  specifications  and  dia- 
grams In  relation  to  said  work  at  the  sum  of 
$7,515;  and  the  court  found,  upon  sufficient 
evidence  to  uphold  the  finding,  that  said  reso- 
lution was  not  passed  under  mlsapprehenslou 
or  mistake,  or  through  any  false  representa- 
tions mode  to  the  board  by  or  on  behalf  of  re- 
qmndient*  M  duurged  by  appellants.  Hie 


court  also  found  that  afterwards,  during  the 
progress  of  the  work,  respondent  did  other  en- 
gineering work,  In  concectifm  with  said  sewer, 
of  the  reasonable  value  of  $1,008,  and  that  his 
compensadon  therefor,  under  fees  thei-etofore 
fixed  by  the  board,  was  the  said  sum  of  $1,- 
008;  making  his  whole  demand  |S,523.  For 
this  latter  sum  he  presented  to  the  superin- 
tendent of  streets  a  demand,  itemized  and  ver- 
ified, with  a  credit  thereon  of  $2,810,  which 
had  been  paid  him  by  the  assignee  of  said  con- 
tract leaving  a  balance  unpaid  of  $5,713, 
which  Is  the  money  Involved  In  this  action. 
The  superintendent  made  an  assessment  to 
cover  the  expenses  of  said  work,  and  Included 
therein  the  sum  of  $8,523,  the  amount  of  re- 
spondent's demand  as  compensation  for  engi- 
neering services,  and  no  other  sum  of  money 
was  included  In  the  assessment  for  any  en- 
^eerlng  services.  Upon  the  delivery  of  the 
assessment  on  June  20,  1896,  by  the  superin- 
tendent to  the  assignee  of  the  contractor,  the 
latter  paid  to  the  former  (defendant  and  a^el- 
lant)  the  said  sum  of  $5,713.  The  assessment 
was  made  upon  a  certificate  ot  the  respondent 
that  the  work  had  been  completed. 

Upon  the  foregoing  facts,-— if  there  were  none 
other  to  be  considered,— It  la  clear  that  the 
judgment  of  the  court  below  waa  right  The 
resolution  of  Intention  (Na  8,629)  to  have  the 
work  done  was  passed  while  respondent  was 
surveyor  and  engineer.  Subaeqnent  steps  w^ 
taken  which  led  to  the  making  of  the  contract 
and  the  comi^etlon  of  the  work,  aU  during  his 
term  of  office.  He  was  requhred  by  the  board 
ot  supervlsMV  to  render  certain  aiglueerlng 
services,  and  compensation  therefor  was  fixed 
by  the  board  imder  authority  expressly  given 
that  body  by  the  street  law  (St  1889,  p.  171, 1 
34,  subd.  1).  The  assessment  was  made  vqpoa 
the  certificate  of  the  respondent  that  the  work 
had  been  completed.  The  exact  amount  of 
his  demand.  $8,523,  was  Included  by  the  su- 
perintendent in  the  assessment  as  Incidental 
expenses  for  engineering  aervlces,  and  the  bal- 
ance paid  by  the  contractor  for  such  expenses 
($5,713)  Is  In  the  hands  of  the  anperintoid^t 
the  defendant  and  appellant  herein.  Under 
these  drcumstancee,  It  was  the  (dear  duty  ot 
the  appellant  Ashworth  to  pay  the  said  balance 
to  respondent  unless  there  are  other  facts 
which  change  the  legal  af^t  of  the  case. 

But  appellants  contend  that  there  are  oth^ 
facts  In  the  case  which  show  the  conclusion 
above  indicated  to  be  Incorrect.  Those  facts 
are  briefiy  as  follows:  About  two  years  before 
respondent  became  surveyor  and  engineer,  on 
February  2.  1891,  the  board  of  sup^Isors 
passed  a  resolution.  No.  4,668,  by  which  the  in- 
tervener, Tllt(»i,  who  was  then  surveyed:  and 
engineer,  was  ordered  to  make  an  examination 
of  the  sewerage  system  of  the  Richmond  dis- 
trict Id  anticipation  of  the  construction  of  the 
"Richmond  Outlet  Sewer,"  herelnb^ore  refer- 
red to.  Tllton  made  such  examination,  and  re- 
ported to  the  board  upcm  the  subject  On  No- 
vember 9,  1891,  the  board  passed  leaoliitloii 
No.  5.879,  by  which  it  directed  TUton,  h  dtf. 
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en^neer,  to  prepare  plans  and  ^tedflcatlong 
for  a  sewer  to  serve  as  an  outlet  for  said  Rich- 
mond district;  and  Tllton  did  prepare  plans 
and  specifications,  and  filed  the  same  with  the 
derk  of  the  board,  bnt  the  board  never  ex- 
pressly approved  the  same.  Afterwards,  on 
Febmary  8,  1892,  t3ie  board  passed  a  resolu- 
tion of  Intention  (No.  6,441)  for  the  constnic- 
llon  ot  Bald  sewer,  the  plans,  specifications,  and 
bonndarles  of  the  said  district  mentioned  In 
said  resolatlm  being  those  prepared  hj  Tllton. 
On  May  28,  1892,  the  board  passed  resolntlon 
No.  7,037,  by  whitSi  It  ordered  Ulton  to  make 
a  diagram  of  the  property  to  be  affected  or 
benefited  1^  the  construction  of  said  sewer, 
and  to  be  assessed  to  pay  the  expenses  thereof; 
and,  In  pursuance  of  the  ree<^titlon,  TUton  did 
make  a  diagram,  and  file  the  same  wlUi  the 
cletk  of  the  board;  bnt  the  board  never  ap- 
proved said  diagram.  The  plans,  epedfl ca- 
tions, and  diagram  prepared  by  miton  were 
filed  with  ttie  clerk  of  the  board,  and  were 
marked  and  called  '*Sewer  Oatlet"  of  said  dis- 
trict But  there  nevra*  was  any  construction 
of  said  sewer  under  said  resolution  of  IntentKm 
No.  6,441,  for  the  reason  that,  under  the  plans, 
the  sewer  was  to  be  constructed  In  part 
through  private  lands,  the  right  of  way  over 
which  had  been  given  1^  the  owners  ot  said 
lands;  and  the  persons  to  whom  the  contract 
had  been  awarded  refused  to  carry  It  out,  on 
Ibe  ground  that  the  resolution  of  Intmtlott  and 
an  proceedli^  thereunder  were  void,  because 
11m  street  law  did  not  provide  for  the  perform- 
aace  of  any  street  improTement  or  the  con- 
stnictlon  of  a  sewer  in  or  through  private 
prop^ty.  AD  the  proceedings  under  said  reso- 
lution of  intention  No.  6,441  wtt«  abandoned. 
In  NovembOT,  1882,  TUton  presented  to  the 
board  his  verified  demand  agaloBt  tite  dty  and 
county  of  San  Fzandsoo,  and  the  tzeasory 
thereto  fbr  the  sum  of  $8,600,  as  compensa- 
tion to  him  as  surveyor  and  engineer  for  fiie 
performance  by  him  of  the  work  above  stated; 
and  on  December  9,  1892,  a  few  days  before 
he  went  out  of  office,  the  board,  by  resolution 
No.  8,160,  approved  and  passed  to  print  bis  said 
demand  for  $8,600  against  the  city  and  county, 
miton  also,  after  he  bad  ceased  to  be  dty  en- 
glDBex  and  surveyor,  filed  In  the  office  of  the 
then  superintendent  of  streets  his  verified  and 
itemlnd  bill  in  the  snm  of  $8,600  for  eald 
services.  Afterwards,  on  March  11,  1898,  the 
street  law  was  amended  by  the  l^lslature  so 
as  to  give  the  board  of  supervisors  power  to 
cause  the  construction  ot  sewers  or  sewers 
with  outlets  "In,  ovw,  or  timnigh  any  right  of 
way  granted  or  obtBlnd  for  such  purpose." 
Tha%after  the  board  commenced  new  jvoceed- 
Ings  for  the  construction  of  said  outlet  sewo-, 
and  adopted  the  resolution  of  Intention  No. 
8,629,  hereinabove  referred  to,  and  conducted 
the  proceedings  to  the  completion  of  the  work 
durhv  the  tncnmboKy  of  the  office  of  sur- 
veyor and  engineer  by  the  respondent,  Fits- 
hugh,  as  hereinabove  set  f«th.  In  said  reso- 
lution of  taitentlon  No.  8,629  it  was  resolved 
"that  It  is  the  IntenUon  of  tte  board  to  order 
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ih©  following  street  wwk  hi  the  city  and  coun- 
ty of  San  Francisco,  according  to  the  plana 
and  specifications  prepared  by  C.  8.  TUton, 
city  eni^neer";  and  reference  was  made  to  said 
documents  Uk  file  In  the  dark's  afOoe,  called 
'^wer  OnOet,"  ^epared  1^  TUton,  as  afore- 
said. 

It  Is  contended  by  appellants  that  under 
all  the  facts  hereinabove  stated,  and  in  ae< 
cordauce  with  their  views  of  certain  other 
questions  of  fact  which  are  found  adversely 
to  them  by  the  court,  It  was  the  duty  of  the 
appellant  Ashworth  to  pay  to  appellant 
Tilton  the  said  $6,713,  as  part  of  TUton'a 
said  claim  of  $8,600  for  engineering  servlceB 
rendered  In  1891  and  1892,  under  the  aban- 
doned resolution  of  Intention  No.  6,441.  Ap- 
pellants contend  that  Fltzhugh  did  not  do 
any  real  engineering  work  Id  connection 
with  said  outlet  sewer,  bnt  that  be  merely 
traced  and  copied  the  plans,  speclficatlona, 
diagram,  etc.,  which  TUton  had  prepared 
tmder  the  former  resolution  of  Intention  No. 
6,441.  Ibe  court  found,  however,  that  the 
district  affected  and  benefited  by  tba  work 
done  under  the  resolution  of  Intention  N«. 
8,629.  and  to  be  assessed  for  the  expenses  of 
the  work,  was  "of  greater  extent  and  area 
than  the  district  described  In  said  resolution 
of  intention  No.  6,441."  The  conrt  further 
found  that  Fltahugh  made  the  diagram  in 
qoestlon.  which  Induded  the  space  of  land 
60  feet  next  to  and  on  each  aide  of  tin  right 
of  way  of  said  sewer,  as  directed  in  reaoln- 
tlim  No.  8^629;  that  said  diagram  was  ap- 
proved by  the  board;  and  that  it  was  *tha 
diagram  mode  by  plaintiff,  and  not  tbe  dia- 
gram made  by  a  8.  TUton";  and  that,  "la 
making  said  diagram,  plaintiff  did  not  take 
tracing  copies  of  the  diagram  prepared  by 
O.  8.  Tllton.**  Tbe  court  further  finds  "tbat 
the  drawings,  plans,  specifications,  maps, 
and  diagrams  referred  to  in  said  reaolntion 
No.  8368  were  those  prepared  as  afwesald 
by  plaintiff,  and  were  not  those  or  any  of 
those  prepared  by  a  &  TUton."  Tbere  was 
evidence  sufficient  to  support  these  findings 
of  tiie  court,  although  Flt^mgh  was  no 
doubt  benefited  In  rendering  bis  engineering 
services  by  the  work  formeriy  done  by  ni- 
ton, the  evidences  of  wfaldi  were  on  ffle  as 
pubUc  documents  In  the  office  of  the  derit 
of  the  board  of  supervisors.  Tilton  may  be 
justly  entitled  to  compensation  by  the  city 
and  county  for  the  work  he  did  in  1891  and 
1892,  under  the  abandoned  resolution  No. 
6.441,  whether  or  not  be  bas  any  legal  rem- 
edy therefor;  but  the  court  correctly  hdd 
that  such  compensation  could  not  be  legally 
included  as  "Inddental  expenses"  of  tbe 
work  done  under  the  subsequmt  and  entire- 
ly new  resolution  of  intention  No.  8,629,  to 
be  paid  by  the  contractor  to  the  superin- 
tendent of  streets.  It  Is  quite  evident  that 
the  board  never  allowed  TUton's  bUl  ot 
$8,600  for  tbe  purp<Me  of  being  induded  In 
any  aseessment  to  be  made  onder  the  reao- 
lntion «f  intention  No.  6,441;  for.  at  flM 
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time  of  the  passing  to  print  of  the  reaolntioD 
approTing  TiltOD's  bill,  the  said  resolution 
No.  6,441  and  all  proceedings  for  the  con- 
structlon  of  the  sewer  under  It  bad  been 
abandoned.  After  tbe  amendment  of  the 
street  law,  other  and  new  proceedings  were 
Institnted  for  the  construction  of  the  sewer, 
under  resolution  of  intention  No.  8,029,  and 
work  done  under  that  resolution  could  alone 
be  Included  as  "Incidental  ra:penses,"  within 
the  meaning  of  the  statute;  and  it  is  to  be 
noticed  that  the  exact  amount  of  Fltzhugb's 
bill  was  Included  by  the  snperlntendent  in 
the  assessment,  altbongfa  in  his  answer  to 
the  intervention  the  snperlntendent  for  the 
first  time  claims  that  he  Intended  the  as- 
sessment to  Include  Tilton's  demand.  If 
the  demand  of  Tllton,  as  well  as  that  of 
Fltzhngh,  had  been  put  in  the  assessment, 
the  amount  thereof  would  have  been  over 
flT.OOO;  and  certainly  the  demand  of  Flts- 
hagh  for  work  done  nnder  the  rastdntlon 
and  proceedings  In  accordance  with  which 
the  sewer  was  actmlly  construfited,  which 
demand  was  for  serrioes  ordered  by  the 
board  daring  said  proceedings,  and  the  com- 
pensation for  which  was  an^rored  by  the 
board,  constituted,  under  any  view,  part  of 
the  Incidental  ezpauea  which  the  contractor 
was  required  to  pay  to  the  superintendent 
before  any  assessment  could  be  made,  and 
which  the  superintendent  was  required  to 
put  Into  tbe  assessment  The  work  was 
certainly  not  done  under  two  resolutions  of 
intoitlon.  It  was  dme  wider  the  later  reso- 
lution. No.  8,628,  which  alone  was  the 
foundation  of  the  Jurisdiction  ot  the  board 
to  proceed  with  the  work,  and  all  ^incidental 
expenses'*  were  necessarily  thus  connected 
with  thtt  work  done  in  the  proceedings  had 
under  and  in  cnmection  with  nid  later 
resolution.  Proper^  holders  coqM  not  be 
burdened  with  openses  Incurred  under  one 
or  half  a  doien  former  mbandoned  proceed- 
ings. This  conclusion  la  not  ottected  by  the 
fact  that  in  resolution  of  Intention  No.  8,629 
there  was  a  statement  refenlng  to  the  for- 
mer plans  and  speidflcatlons  prepared  by 
Tilton.  Plans  and  speclflcatirais  do  not  con- 
stitute a  necessary  part  of  a  resolution  of 
Intention.  Harney  Heller,  47  Cal.  16. 
They  are  superfluou,  and  need  not  be  toi- 
lowed.  Immediately  afterwards  the  board 
ordered  Fltzhngh  to  make  plans,  specifica- 
tions, diagram,  etc  under  which  the  work 
was  carried  on  and  completed. 

Under  the  foregoing  views,  our  conclusion 
Is  that  the  Judgment  of  the  court  btiow  was 
right,  and  should  be  afflrmed.  It  Is  not  nec- 
essary to  notice  other  points,  which  merely 
present  in  different  forms  the  main  ques- 
tions above  discussed,  which  are  determina- 
tive of  the  merits  of  the  case. 

The  appellant  Ashworth  makes  the  ptrtnt 
here,  substantially  for  the  first  time,  that 
mandamus  Is  not  the  respondent's  proper 
remedy.  It  Is  tme  that  In  his  lengthy  an- 
vwer,  covering  about  18  pages  of  fStm  printed 


transcript,  he  does  say  in  one  place  that  be 
"denies  that  plaintiff  has  not  a  plain, 
speedy,  and  adequate  rr~  edy  In  the  ordi- 
nary course  of  law  for  the  cause  of  action 
or  proceeding  set  forth  In  his  said  petition 
and  complaint  herein";  but  the  prayer  of 
hlB  complaint  Is  "that  the  court  order  the 
said  G.  8.  Tllton  to  be  brought  In  and  made 
a  party  to  this  action  or  proceeding,"  and 
"that  thereupon  the  court  determine  to 
whom  the  said  sum  of  money  be  paid,"  and 
during  the  trial  no  question  was  raised  as 
to  the  form  of  the  remedy.  Tllton,  in  his 
intervention,  makes  no  objection  to  the  form 
of  proceeding,  and  prays  that  the  said  som 
of  95,713  be  ordered  paid  to  him  as  part  of 
his  claim  of  ¥8,500.  Under  these  tixeam- 
stances  we  are  not  called  upon  to  look  very 
<doBely  into  the  question  whether  or  not  the 
reqrandent  bad  any  other  '"speedy  and  ade- 
quate remedy."  However,  as  the  ai^Utnt 
Ashworth  collected  the  money  involved  here 
as  superintendent  of  streets,  and  now  holds 
It  in  his  official  capacity,  It  is  his  duty,  en- 
joined upon  him  by  law,  to  pay  the  nun  to 
the  party  entitled  thereto;  and  under  these 
circumstances  we  think  that  mandamus  vti 
a  proper  proceeding  to  enforce  the  reqwnd- 
ent's  righto  In  the  premises.  Judgment  and 
order  appealed  from  are  affirmed. 

We  concur:  TSOSFLE,  J.;  HBNSHAW,  J. 
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PEOPUE  V.  TAYLOR.    (Or.  839.) 
(Supreme  Court  of  Oolifornia.   Dec.  34,  1897.) 
Department  1. 

Modification  of  opinion.  Fmr  priw  afia- 
ion,  see  61  Pac  37. 

PER  CURIAM.  The  last  sentence  of  the 
opinion  of  the  court  filed  In  this  case  loi 
Pac.  37),  is  hereby  modified  to  the  foUowlD^ 
effect:  "The  defect  in  the  information  here 
relied  upon  in  no  sense  is  Jurisdictional,  oel- 
ther  does  it  disclose  a  failure  to  state  a  pub- 
lic offense,  and  for  these  reasons  the  mo- 
tion to  arrest  the  Judgment  was  properlj 
denied." 


119  ciL  n 

PEOPLE  V.  LOVEEN.    (Cr.  319.)i 
(Supreme  Court  of  Oaiifomia.   Dec.  24.  1897.) 

In  bank.  Transferred  from  de[>artmeDt  1. 
For  opinion  la  department,  see  51  Pac.  22. 

BEATTX,  C.  J.  I  dissent  from  the  order 
denying  a  rehearing  of  this  case,  because  I 
think  the  superior  court  erred  in  a  manner 
extremely  prejudicial  to  the  defendant  in 
admitting  over  his  ol^ectlon  hearsay  evi- 
dence tending  to  connect  him  with  the  con- 
spiracy. The  evidence  of  Britt  and  BayDM 
clearly  estaldlshed  the  fact  that  they  bad  en- 
tered Into  a  connplracy  with  SfcOaU  to  com* 

1  Rehearing  denied 
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znlt  tlie  robbery.  Haynes  alone  gare  direct 
evidence  that  tbe  defendant  had  afterwards 
acceded  to  the  consph-acy.  But  he  and 
Britt  were  both  allowed,  against  the  objec- 
tion that  It  was  hearsay,  to  testify  to  decla- 
rations of  McColl  to  tbe  effect  that  Lorem 
was  aiding  and  assisting  them.  This  evi- 
dence was  (dearly  Incompetent.  The  decla- 
rations of  a  con^lrator  that  some  one  else 
Is  also  a  conspirator  do  not  come  within  the 
rule  that  one  conspirator  Is  bound  by  acts 
and  declarations  of  bis  co-consplrator  In  fur- 
therance of  the  objects  of  the  conspiracy. 
Tbe  fact  that  one  Is  a  conspirator  must  be 
proved  by  competent  evidence,  and  hearsay 
declarations  of  others  are  not  competent  evi- 
dence. 


119  Cal.  401 

Ex  parte  WRIGHT.    (Cr.  877.) 

(Bnpreme  Coort  of  Ca'ifornla.    Dec.  21,  1897.) 

HabBaS  Cokpus— WBf.y  Lies— Ckimisal  Law— 
JuHiKDicTiox  or  Jdatioi. 

1.  The  proper  remedy,  where  a  justice  of  the 
peace  proceeds  with  a  criminal  trial  after  over- 
ruling a  motion  for  a  change  of  venue,  is  hj 
appeal,  and  not  by  habeas  corpus. 

2.  Though  the  refusal  of  a  justice  to  change 
the  place  of  trial,  on  motion,  in  a  criminal  case, 
supported  by  affidavit  that  defendant  could  not 
have  a  fair  and  impartial  trial,  may  be  error, 
he  did  not  thereby  lose  jurisdiction,  and  his 
judgment  In  the  case  was  not  void. 

WOUam  Wright  was  convicted  ot  a  mis- 
demeanor, and  aiq;)Ue8  for  a  writ  of  habeas 
ROfpuB.  Denied. 

Bro<*B  A  Traak,  for  petitioner. 

BBIATTY,  0.  J.  Application  for  the  writ  of 
habeas  corpus  upon  tbe  ground  that  the  jus- 
tice of  the  peace,  In  whose  court  the  prisoner 
was  convicted  (by  a  Jury)  of  a  misdemeanor, 
was  ousted  of  jurisdiction  by  the  flUng  of  an 
affidavit  by  defendant  that  he  had  reason  to 
h^eTC,  and  did  believe,  that  he  could  not 
have  a  fair  and  Impartial  trial  before  said 
Justice  by  reason  of  his  pr^udlce  and  bias. 
Pen.  Code,  S  1431,  sabd.  1.  The  refusal  of  the 
Jostlce  to  change  the  place  of  trial  may  have 
been  an  error,  and,  if  so,  the  prisoner  has  an 
ampte  remedy  by  vpeal;  but  the  JnsUce  did 
not  exceed  hts  Jurisdiction  In  proceeding  with 
the  trial  after  overruling  the  motion  for 
change  of  venue.  Lowrey  v.  Hogae,  85  GoL 
eoo,  24  Pac.  90fi.  His  Judgment  therefore,  is 
not  void,  and  habeas  corpus  does  not  lie. 
Writ  denied. 

lis  Cal.  884 

PEOPLE  V,  WILSON.   (Cr.  306.) 
(Snpreme  Court  of  California.  Dec.  20.  1897.) 
Ckimb  aoaisst  .Natdkb — Assault — Supficibxot 

or  BVIDBNCB. 

1.  On  a  trial  for  assanit  with  intent  to  com- 
mit the  crime  against  nature,  prosecutor  testi- 
fied that  accused  solicited  his  consent  to  the  act. 
which  he  refused;  that  accused  said  he  would 
not  compel  consent,  but  renewed  his  solicita- 
Oonm,  and,  on  refusal,  "grabbed  hold"  of  pros*- 


cntor,  and  tried  to  roll  him  over,  but  that  lie  re- 
sisted, and  made  a  noise,  and  accused  detiititecl. 
On  cross-examination  he  testified  that  accused 
tried  to  force  him  by  "coaxing  and  everything," 
and  that  accused  daid  he  would  not  make  him 
do  it  if  he  did  not  want  to.  Accused  testified 
that  he  "did  not  attempt  to  commit"  the  crime, 
but  did  not  say  whether  he  solicited  tbe  act, 
and  took  hold  of  prosecutor,  and  tried  to  roll 
him  over.  Udd,  that  a  conviction  was  justified^ 
under  Pen.  Code,  i  240,  providing  that  an  as- 
sault is  an  unlaw^l  attempt,  coupled  with  ap- 
parent ability,  to  commit  a  violent  injury  to  the 
person  of  another,  and  section  220,  providiiiK 
"that  every  person  who  assaults  another  with 
intent  to  commit  •  •  •  the  infamous  crime 
against  nature  •   •  •   is  punishable,"  etc. 

2.  The  fact  that  there  Is  evidence  that  one 
who  is  claimed  to  have  been  assaulted  was  not 
put  in  fear  by  the  alleged  assault  is  not  conclu- 
sive evidence  that  the  assault  was  not  com- 
mitted. 

3.  Where  there  is  legal  evidence  from  which 
the  jury  could  find  an  accused  guilty,  their  rec- 
ommendation of  "extreme  mercy  of  tbe  couit" 
negatives  the  claim  of  "passion  and  prejudice" 
in  rendering  their  verdicL 

Commissioners' decision.  Department  2.  Ap- 
peal fi-om  superior  court,  Merced  county;  J.  K, 
I^aw,  Judge. 

James  Wilson  was  convicted  of  nn  assault 
with  Intent  to  commit  the  infamous  crime 
against  nature,  and  he  appeals.  Affirmed. 

George  L.  Crocker  and  J.  F.  McSwaln,  for 
appellant.  Wm.  Fitzgerald,  Atty.  Cren.,  for 
thePeopteh 

HAYNES,  C.  Appellant  was  convicted  of 
an  assault  upon  one  George  Ryan  with  intent 
to  commit  tbe  infamous  crime  against  nature, 
and  was  sentenced  to  Imprisonment  in  the 
state  prison  at  Folsom  for  the  term  of  fire 
years.  Defendant  in  due  time  moved  for  a 
new  trial.  His  motion  was  denied,  and  hence 
this  appeal.  The  only  point  made  for  re- 
versal Is  that  tbe  evldoice  is  InsufBclent  to 
justify  tbe  v^lct.  Only  two  witnesses  were 
examined,  namely,  the  prosecuting  witness 
and  the  defendant.  Both  were  at  the  time  of 
the  alleged  offense  inmates  of  the  county  jail 
of  the  county  of  Merced,  and  occupied  the 
some  cell  and  tbe  same  bed.  The  prosecuting 
witness,  in  substance,  testified:  That  the  de- 
fmdant  solicited  his  consent  to  the  act,  which 
was  refused.  That  defendant  said:  "I  won't 
make  you  do  It.  I  never  make  any  boy  do  it 
If  he  don't  want  to."  That  the  next  night  he 
again  refused  the  solicitations  of  defendant, 
whereupon  the  defendant  "gratibed  hold"  of 
him,  and  tried  to  roll  him  over.  Tbat  be  re* 
slsted,  and  made  some  noise,  and  the  defend- 
ant desliited.  That  defendant  did  nothing  aft- 
er tliat.  Upon  cross-examination  he  repeated 
the  statement  of  the  act  constituting  the  as- 
sault, and  added:  "He  was  trj'lng  to  force 
me  that  night.  He  tried  to  force  me  by  coax- 
ing and  everything.  Q.  That  was  oil,— just 
coaxed  you;  just  asked  you?  A.  Yes;  I  said. 
'Xo;'  and  he  said  he  would  not  make  me  do 
It  If  I  didn't  want  to  do  It."  Defendant  testi- 
fied that  he  "did  not  attempt  to  commit"  said 
crime  on  the  prosecuting  witness.  He  did  not 
say  whether  be  made  tbe  soUcltatloni  testified 
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to  I17  Syui,  BM  wbetfaer  be  took  hold  of  him 
and  attempted  to  roll  blm  over.  The  jmy 
found  him  soUty,  and  recommended  him  "to 
the  extreme  mercy  of  the  court" 

It  ia  contended  that  there  was  no  assault, 
within  the  meaning  of  section  ItW  of  the  Penal 
Code,  and  that  tUe  eridence  Is  insuffldoDt  to 
■how  that  the  physical  act,  alleeed  to  coustl- 
tate  the  assault,  waa  committed  with  the  In- 
tent chafed  In  the  Infonnatlon.  Whether  ap- 
pellant "grabbed  bold"  of  the  prosecuting  wl^ 
ness,  and  attoupted  to  turn  hbn  orer,  was  a 
qoeatlon  of  fact  for  the  Jury  to  determine,  as 
was  also  the  question  as  to  the  Intent  with 
whidi  it  was  done.  The  Instmctlons  given  by 
the  court  to  the  Jury  are  not  brought  up  in  the 
record,  and  we  must  therefore  assume  that 
under  proper  InstmctlonB  the  Jury  found  both 
of  those  facts  against  the  defendant;  for  with- 
out such  flndlDg,  the  Jury  being  properly  In- 
structed, the  conclusion  of  guilt  could  not  be 
readied.  Tbe  mere  solicitation  to  commit  the 
act  is  not  made  an  offense  under  our  Code; 
but  the  solicitations  preceding  the  alleged  as- 
•atdt,  together  with  the  preparations  made  by 
the  deCmdant  for  the  ultimate  act,  together 
with  the  tact  testified  to  by  the  prosecuting 
witness  that  In  resisting  he  made  some  noise, 
whereupon  the  defendant  desisted,  and  told 
hbn  to  say  nothing  about  It,  if  bellered  by  the 
Jury,  was  sufficient  to  Justify  the  conclusion 
that  whatever  force  waa  used  waa  with  the  In- 
tent and  purpose  to  commit  the  crime;  and  If 
any  appreclaUe  force  was  used  with  that  ior 
tmt,  and  the  defendant  desisted  from  fear  c€ 
detection,  whether  that  fear  arose  from  the 
noise  made  Vjuk  In  resisting,  or  from  a 
eonTleUon  Induced  by  tbe  resistance  that,  if 
he  persisted,  his  oftonse  would  be  made 
known,  the  Intaided  act  being  felonious  and 
against  tbe  will  of  Byan,  it  was  an  assault, 
within  the  meanliv  of  section  240,  Pen.  Code, 
defining  an  assault,  and  of  section  220,  under 
which  tbe  defendant  was  prosecuted. 

It  Is  urged  that  Ryan's  conduct  in  going  to 
sleep  In  the  same  bed  with  detendant,  and  re> 
malning  then  nntU  morning.  Is  inconslstoit 
with  his  story  of  the  alleged  assault,  and  so  Im- 
probable that  it  Is  Insufficient  to  Justify  any 
reasonable  man,  onmored  by  passion  or  preju- 
dice^ in  rendering  a  verdict  of  guilty.  But  the 
ttct  that  I^n  was  not  so  trlfl^toied  as  to 
prevent  sleep  la  not  conclusive  evidence  that 
the  assault  was  not  committed,  nor.  Indeed, 
was  It  Inconslstoit  with  the  f&ct  of  the  as- 
sault It  was  not  essential  to  the  offense 
charged  that  the  assault  should  have  put  Byan 
in  fear.  If  A.  sbould  meet  B.  in  a  secluded 
place,  and  demand  his  money,  and,  Uie  demand 
not  Mng  compiled  with,  should  assault  lilm, 
the  &et  that  B.  stood  his  ground,  and  A.  tiiere- 
upon  desisted,  and  tbe  circumstance  that  B.  was 
not  in  fact  put  In  fear,  would  hardly  be  relied 
upon  as  evidmee  that  A.  did  not  make  an  aa- 
•aalt  with  intmt  to  rob.  It  may  show  that 
Byan  was  neither  refined  nor  sensitive,  that 
his  feelings  were  not  greatly  outraged,  and, 
as  no  bodily  Injury  was  inflicted*  it  may  sug> 


geet  tbe  possibility  of  some  improper  motive 
OD  his  part  for  the  prosecution;  but  all  these 
questions  were  for  the  Jury.  There  was  legal 
evidence  iqmn  which  the  verdict  of  gnUty 
could  be  based  and  snatalned.  To  Justify  this 
court  In  interfering,  we  must  be  able  to  mj 
that  there  waa  no  evidence  upon  which  tbe 
verdict  could  be  pn^erly  baaed,  or  that  it  waa 
of  such  a  character  as  to  Justify  us  In  saying 
that  a  reasonable  mind,  uninfluenced  1^  paa- 
dtm  or  in<^adice,  could  not  reach  tiie  oondn- 
slim  of  golU.  The  verdict  la  tUa  cas^  by  Its 
reonnmendation  "to  the  estrone  mercy  of  the 
court^  whatever  may  have  induced  it  clearly 
negatlvea  the  Idea  of  pesshm  or  prejudice  on 
the  paxt  of  the  Jury.  If  we  may  peculate  aa 
to  the  reasons  for  this  recommendation  we 
might  condude  mat  tbe  Jury  felt  tbey  must 
under  tbe  evidence  rendor  a  vwdlct  of  guilty; 
but  aa  the  force  waa  alight,  and  not  persistent 
and  Hyan  not  pecnllarly  aenslttve^  that  a  less 
aggravated  case  was  not  likely  to  occur;  and 
that  It  abould  therefore  receive  the  Ui^itest 
sentence  permitted  by  the  law.  We  cannot 
say  that  the  court  abused  its  discretion  In 
refusing  a  new  trial,  and  the  Judgnaent  and 
order  appealed  from  should  therefore  be  af- 
firmed. 

We  concur:    SBARLS;  OL;  OHIPMAN,  a 

PER  CURIAM.  For  tbe  reasons  given  In  tbe 
foregoing  opinion,  tbe  Judgment  and  order  de> 
nylng  a  new  trial  are  affirmed. 


(U  Or.  Its) 

ALLIANCE  TRUST  CO..  Umlted,  v. 
O'BRIEN  etaL' 
(Supreme  Court  of  Oregoa.  Jan.  11,  1888.) 

FuODDLBNT  CONVITAMCSS— BOXA  PlDB  ICOKTOAr 

QiB— Nonoa  bt  FoetssssioK— Estoppbi. 

1.  One  who,  for  the  purpone  of  delaying  and 
hindering  creditors,  places  the  title  to  land  in 
another,  cannot  invoke  the  doctrine  that  poa- 
session  is  notice  of  his  richts  to  sach  property, 
aa  agtilnst  a  bona  fide  mortfraKce. 

2.  The  real  owner  of  property  placed  the  title 
In  her  sister,  permitted  her  to  hold  herself  out 
aa  the  real  owner,  and  to  pay  the  taxes  then- 
on,  and  exercised  no  rights  of  ownership  except 
to  live  on  the  property.  Tbe  sister  mor^ged 
the  property,  and  with  a  knowledge  of  thte  fact 
the  real  owner  assigned  the  insurance  policy  on 
the  house,  so  that  the  loss,  If  any,  should  be- 
come payable  to  the  mortgagee.  Hdd,  that  by 
the  snrrender  of  the  Insurance  policy,  without 
objection  or  protest,  she  so  far  led  the  mort- 

(cagor  to  believe  that  the  property  In  fact  be- 
onged  to  the  slater  that  she  could  not  charge 
him  with  notice  arising  from  tbe  faet  tiiat 
she  was  in  possession  of  the  property. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; Loyal  B.  Steams,  Judge. 

Bill  by  the  Alliance  Trust  Company,  Limited, 
against  Emily  H.  O'Brien,  John  A.  O'Brien, 
Annie  Petrain,  and  Charles  A.  Pebnhi  to  fore- 
close. From  a  decree  for  plaintiff,  defoidants 
Annie  Petrain  and  Charles  A.  Petrain  appeal. 
Afllrmed. 

This  is  a  suit  agataut  Emily  H.  O'Brien,  John 
A.  O'Brien,  her  husband,  Annie  Petratai,  aiMl 

Behearing  pendlog, 
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CSuuief  A.  Petrafn.  her  husband,  and  others, 
to  fimdoae  a  mortgage  oa  lot  ^  la  block  262, 
<tf  Ooodi's  addlUon  to  tJtie  city  of  Portland, 
etecoted  1^  the  O'Sriens  to  tbe  plaintiff  com- 
pany, Marcb  3, 1S90,  to  secure  tbe  payment  of 
tbelr  note  for  ^,4<K),  borrowed  by  them  from 
the  company.  The  complaint  is  in  the  usual 
form.  The  defendants  Petialn,  bj  their  aa- 
■wer,  deny,  on  Infonnatlon  and  belief,  all  the 
allegations  of  the  complaint;  and,  as  an  affirm- 
ative defense  aver  that  at  the  time  of  the  exe- 
cution of  the  mortgage  the  def«idaut  Annie 
Petraln  was  the  owner  of  the  mortgaged  prem- 
ises, and  In  the  actnal,  bona  Me,  i  nd  exduaiTe 
possession  thereof;  that  such  premises  were 
purchased  with  her  money  some  time  in  1886, 
but  that  her  father,  who  superintended  the  pur- 
chase  and  transfer,  had  the  oonveyance  made 
to  her  sister,  Mrs.  O'Brien,  although  it  was  al- 
ways understood  that  she  was  the  owner,  and 
that  Mrs.  O'Brien  held  the  tide  In  trust  for  ber; 
tliat  soon  after  the  purchase  she  and  her  hus- 
tuutd,  with  their  own  means,  erected  on  the 
premises  a  dwelling  bouse,  upon  the  oompleCloa 
of  which  they  entered  into  the  occupation  there- 
of, and  have  ever  since  remained  In  the  actual, 
exdoslTe,  and  nottHlous  possession  of  the  same, 
dalmlng  title,  of  which  the  plalntifiF  was  duly 
notified  before  taking  the  mortgage  In  question. 
For  a  reply  the  plaintiff  denies  all  the  affirm- 
atlve  sBegatiMiB  of  the  answer  ezc^  the  poe- 
sessiMi  of  the  premises  by  the  defendants  Pe- 
traln, and,  by  way  of  eetoppd,  set  up.  In  effect, 
that  Bfrs.  Petraln  caused  the  property  described 
In  the  mortgage  to  be  conveyed  to  her  sister, 
Mrs.  O'Brien,  for  the  purpose  of  defrauding 
creditors,  and  omcealEng  her  claim  to  the  own- 
ership thereof,  and  thus  Induced  third  perscms 
to  bdlere  that  Mn.  O'Brien  was  the  true  and 
lawfol  owner;  that,  acting  on  such  belief, 
plaintiff  loaned  the  money  referred  to  in  the 
complaint,  and  took  the  mortgage  In  questloa 
as  security  therefor,  In  good  faith;  that,  at  the 
time  of  the  execution  of  the  note  and  mortgagee 
the  dwelling  house  on  the  mortgaged  premises 
was  insured  for  the  sum  of  |600  in  the  name  of 
Mrs.  O'Brien,  loss,  if  any,  payable  to  Mrs.  Pe- 
traln, and  that  shortly  thereafter  she  waived 
In  writing  her  interest  In  the  policy,  and,  by  In- 
dorsement thereon,  made  the  loss,  if  any,  pay- 
able to  the  plaintiff,  and  the  policy  so  Indorsed 
was  thereupon  delivered  to  It,  whereby  it  was 
further  Induced  to  and  did  believe  that  Mrs. 
O'Brien  was  the  true  and  lawful  owner  of  the 
property,  and  had  a  right  to  execute  the  mort- 
gage in  question,  and  so  permitted  the  loan  to 
remain,  wlthmit  asking  or  demanding  any  fur^ 
ther  security,  and  was  not  aware  of  Mrs.  Pe- 
ttala's  claim  to  the  property  until  long  there- 
after. The  trial  resulting  in  a  decree  In  favor 
of  plaintiff,  the  Pe trains  appeal. 

J.  V,  Beacb,  for  appellants.  21  0.  Bro- 
augli»  Jr.,  £or  reqxndent 

BEAN,  J.  (after  stating  the  facts).  The  ma- 
terial fscts  in  the  ease  are  practically  undis- 
puted.  It  Is  either  admitted  or  dearly  shown 


by  the  testimony  that  some  time  prior  to  1886 
Mrs.  Showers,  the  mother  of  Mrs.  O'Brien  and 
Mrs.  Petraln,  died,  leaving  about  «3,000  la 
mooey,  In  equal  shares,  to  her  two  daughters. 
Soon  thereafter  this  mooey,  or  the  larger  por- 
tion thereof,  waa  invested  la  Portland  prop- 
erty, which  was,  In  lSi3  or  1886,  exchanged 
toe  four  lots  in  Oouch's  addition,  two  of  which 
were  to  belong  to  Mrs.  O'Brien,  and  the  othw 
two— one  being  the  profwrty  la  question— to 
Mrs.  Petraln;  but  the  title  to  the  entire  tract 
was  taken  la  the  name  of  Mrs.  O'Brloi.  for 
the  purpose,  aa  Mrs.  Petraln  testmes,  of  con- 
cealing her  owneo^ip  therein  from  her  credit- 
ors and  the  pabUc,  for  the  reason  that  she  and 
bar  husband  were  largely  Indebted  at  the  time. 
Soon  after  the  conveyance  of  these  lots  to  Mrs. 
O'Brien  a  dwdllug  house  was  built  upon  one 
of  those  Intended  for  Mrs.  Petraln  with  the 
proceeds  of  the  other,  and  she  and  her  husband' 
Immediately  entered  Into  possession  thereof, 
and  have  occupied  the  same  ever  since.  In  her 
application  for  a  loan  Mrs.  O'Brien  represented 
to  the  plaintiff  that  she  was  the  owner  of  the 
property,  and  that  it  was  occupied  by  the  Pe- 
trains  rent  free,  and  it  Is  admitted  that  plain- 
tiff bad  no  notice  or  knowledge  of  their  Interest 
in  the  property,  unless  It  Is  chargeable  there* 
with  on  account  of  their  possession.  At  the 
time  the  loan  was  made  the  dwelling  bouse 
was  Insured  la  the  sum  of  $600  la  the  name 
of  Mrs.  O'Brien,  loss.  If  any,  payable  to  Mrs. 
Petraln,  and,  either  before  or  soon  after  the 
execution  of  the  mortgage,— and  uixm  this  point 
the  evidence  Is  somewhat  nnoertaln, — the  policy 
was  dellvtted  by  Mis.  Petraln  to  the  mortgage 
company,  and  some  two  or  three  montbs  there* 
after  she  waived  In  writing  ber  interest  la  1^ 
and  consented  that  the  loss,  if  any,  should  be 
payable  to  the  plaintiff.  The  court  below  hdd 
that  upon  these  facts  the  defendants  are  not 
entitled  to  assert  their  equitable  title  as  against 
the,  piaintlCTs  mortgage,  and  in  this  view  we 
concur.  It  is  not  pretended  that  the  plaintiff, 
at  the  tfane  it  took  the  mortgage  In  suit,  bad- 
actual  notice  of  defendants*  equity,  but  they 
invoice  the  doctrine  that  open  and  peaceable 
possession  of  land  by  a  stranger  to  the  title  is 
constructive  notice  to  the  world  of  the  possess- 
or's rights  therein  and  therefore  the  plaintiff 
is  chargeable  with  knowledge  of  Mrs.  Petrain's 
Interest  la  the  mortgaged  premlsea.  But  as  It 
is  admitted  that  the  deed  to  Mrs.  O'Briea  was 
made  with  the  C(»isent  and  by  the  direction  of 
Mrs.  Petraln,  with  the  view  of  hindering  and 
delaying  her  creditors,  and  with  the  design  ot 
concealing  the  true  ownership  of  the  property, 
and  so  misleading  the  public,  it  la  doubtful 
whether  she  Is  la  a  position  to  Invoke  the  doo 
trine  referred  to.  This  doctrine  is  Intended  as 
a  shield  to  protect  the  rights  of  those  who  are 
entitled  to  the  consideration  of  a  court  of  eq- 
uity, and  not  as  a  cover  for  fraud.  Its  object 
is  to  protect  the  possessor  from  the  acts  ot 
others,  and  aot  from  his  own  acts.  And  &a 
protection  which  the  registry  law  gives  to  those 
dealing  with  land  upon  the  faith  of  the  record 
ought  not  to  be  withdrawn,  except  upon  pntot 
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of  a  de^  eqnl^  In  him  who  neks  to  estaUlah 
a  light  In  hostUlt^  to  the  record  title;  and 
fience  It  Is  held  that  Qie  continued  possession 
of  a  reodor,  after  conTeyance  of  the  land,  Is 
not  notice  to  a  bona  fide  purchaser  or  incum- 
brancer so  as  to  make  It  necessary  for  him  to 
Inquire  whether  the  possessor  has  reserved  any 
Interest  in  the  land  conv^ed.  Elxon  t.  Dancke, 
24  Or.  110,  32  Pac.  104S.  And,  upon  the  same 
principle,  where  one,  for  the  purpose  ot  con- 
cealing his  lnt«^  In  land  has  the  legal  title 
pot  In  another,  and  thus  Intentionally  and  d»- 
slgnedly  gives  ont  to  the  public  tliat  such  other 
Is  the  absolute  owner,  It  would  seem  that  he 
ought  to  be  held.  In  equity,  to  the  consequences 
of  his  action,  as  against  Innocent  purchasers 
for  value  from  the  hdder  of  the  legal  title, 
and  such  Is  the  ruling  of  the  court  In  Bank 
T.  Batty,  30  N.  J.  Eq.  126.  And,  again,  the 
principle  that  the  possesalou  ot  land  by  a  stran- 
ger to  the  tltie  Is  notice  to  one  dealing  with 
the  holder  of  the  legal  title  of  the  rights  of  the 
party  in  possession,  proceeds  upon  the  hypoth- 
esis that  the  truth  could  be  ascertained  upon 
making  due  Inquiry,  and  that  It  Is  bed  faith 
or  gross  neglect  for  an  Intending  purchaser  not 
to  do  BO.  He  Is  therefore  charged  with  notice 
of  everything  In  relation  to  the  title  which 
conld  be  known  upon  such  an  Inquiry.  2  Pom. 
Bq.  Jur.  SS  SIS,  623.  But  where  the  party  in 
tKHsesslwL  puts  the  apparent  legal  title  In  an- 
other, for  the  avowed  purpose  of  concealing 
the  truth,  there  can  be  no  presumption  that 
an  Inquliy  would  have  dlcited  the  truth,  or 
have  discovered  any  facts  other  than  as  shown 
by  the  record,  and  hence  It  would  be  a  useless 
proceeding,  which  It  would  seem  ought  not  to 
be  required.  It  follows  from  these  views,  If 
correct,  that  Mrs.  Petraln  Is  not  entiUed  to  the 
aid  of  the  doctrine  that  possession  la  notice, 
nnder  the  circumstances  of  this  case,  and  for 
this  reasMi  the  decree  ought  to  be  affirmed. 
But,  if  this  view  Is  not  sound,  we  are  still 
deariy  of  the  opinion  that,  under  all  the  dr- 
cumstances  of  the  case,  plaintiff's  mortgage 
ought  to  take  precedence  over  the  defendants* 
dalm  to  the  proiterty.  Mrs.  Petraln  not  only 
allowed  her  sister  to  appear  to  the  putdic  as 
the  actual  owner  of  the  property,  with  full 
power  of  disposition  thereof,  but  she  herself 
never  racercised  any  acta  of  ownership  over  It, 
except  the  mere  fact  of  possession.  It  was  as- 
sessed to  Mrs.  O'Brien,  all  taxes  and  street 
assessments  were  paid  by  her,  and  she  exercis- 
ed such  control  of  the  premises  as  would  or- 
dinarily be  exercised  by  the  owner  of  prt^rty 
occupied  by  a  tenant  In  addition  to  this.  It 
Is  admitted  that  Mrs.  Petraln  knew,  soon  after 
the  execution  of  the  mortgage,  that  It  had  been 
given,  and,  with  knowledge  of  that  fact,  sur- 
rendered and  tranjsferred  to  the  mortgage  com- 
pany the  policy  of  insurance  on  the  house  with- 
out any  objection  or  protest  on  her  part,  and 
without  notifyii^  the  company  of  her  Interest 
or  claim  In  the  property.  She  thus  naturally 
led  It  to  believe  that  Mrs.  O'Brien  had  a  l^al 
and  lawful  right  to  execute  the  mortgage  In 
question,  and  to  refrain  from  demanding  fur- 


ther aecnrity  of  13ie  0*BrIeni,  or  taking  hmsb- 
ures  to  obtain  other  redrras  from  them.  And 
tbese  circumstances,  takeu  In  connection  wltb 
the  fact  already  alluded  to,  that  Mrs.  0*Brlen 
tadd  the  title  for  the  purpose  of  concealing  it 
from  the  creditors  of  Mrs.  Petraln,  Is  sufficient. 
In  our  opinion,  to  rraider  It  Inequitable  for  the 
defendants  to  assert  the  title  now  claimed  as 
against  the  mortgage  In  questlim.  Bank  t. 
Batty,  supra;  Ford  r.  Loomis,  33  Mich.  121; 
DIckeison  v.  Colgrove,  100  TT.  S.  578.  This 
case  Is  not  controlled  by  the  decision  In  Petraln 
r.  Kleman,  23  Or.  82  Pac.  158,  although 
It  Involved  the  title  to  the  premises  now  In 
oontrovRsy  because  no  defense  was  made  lo 
that  case  on  the  ground  that  the  conveyance  to 
Mrs.  O'Brloi  was  for  the  purpose  of  defraud- 
ing creditors,  and,  besides,  the  facta  were  es- 
sentially dlCtoent  from  the  caae  in  hand.  De- 
cree affirmed. 


(Sa  Or.  813) 

WADHAMS  &  00.  v.  BALFOUR  et  aL^ 

(Supreme  Court  of  Oregon.  Jan.  10,  189S.) 

Balb— Pabhro  Titlb— Dilivrrt  or  BiUi  or  Ztuv 
ixo— Inspbotioh. 

1.  The  presumption  of  law  tJiat  the  title  to 

Eroperty  does  not  pass  If  Bomething  remains  to 
e  done  for  the  purpose  of  testing  the  property 
transferred,  or  fixing  the  amount,  or  putting  it 
in  condition  for  final  delivery,  until  the  act  is 
done,  may  be  overcome  by  the  Intention  ot  the 
parties  to  the  transaction. 

2.  Wheat  was  offered  by  sa^^)Ie  to  a  pro- 
spective buyer,  who  accepted  it  at  an  agreed 

firice,  and  received  the  samples  and  the  bill  of 
adin^  therefor.  The  wheat  was  destroyed  be- 
fore it  was  inspected.  Id  an  action  to  recover 
the  agreed  price  from  the  buyer,  it  was  shown 
that  in  all  previous  similar  transactions  the  buy- 
er inspected  the  grain  at  Its  destination,  aod 
claims  for  the  variations  in  quantity  or  quality 
were  adjusted  at  the  buyer's  dictation.  HOd, 
that  there  was  an  implied  warranty  that  the 
wheat  was  equal  in  kind  and  quality  to  the 
sample,  but  that  the  tiUe  of  the  wheat  passed 
by  delivery  of  the  bill  of  ladiDg,  and  the  right 
to  Inspection  was  a  condition  subsequent  to  the 

Eassing  of  the  title,  which  did  not  relieve  the 
nyer  of  liability  for  the  price  agreed  on,  al- 
though inspection  had  been  made  impossible. 

8.  The  delivery  of  the  bill  of  lading  of  a  car 
of  wheat,  by  Indorsement  in  blank  to  the  pur- 
chaser of  the  wheat,  is  a  sufficient  delivery  of 
the  said  wheat  to  take  the  tranaaetion  ont  ot 
the  statute  of  frauds. 

Appeal  from  elrcnlt  court,  Multnomah  coun- 
ty; E,  D.  Shattuck,  Judge. 

Action  bj  Wadbams  &  Co.*  a  corporation, 
against  Balfour,  Ontbrle  &  Co.  From  a  Judg- 
ment In  fayw  d  plaintiff,  defoidants  appeal. 
Affirmed. 

Plaintiff,  a  corporation,  sued  defendants,  a 

co-partnership,  to  recover  the  contract  price 
of  a  certain  car  load  of  wheat,  consisting  of 
«»)0  bushels,  which  It  Is  alleged  plaintiff  sold 
and  ddlvered  to  the  defendants.  The  cause 
having  been  tried  without  the  intervention  of 
a  jury,  the  court  made,  among  others,  the  f<^- 
lowlng  findings  of  fact:  "(2)  That  on  the  18th 
day  of  September,  1894,  the  plaintiff  wss  the 
consignee  of  270  sacks  of  wheat  loaded  on 
ear  No.  41,798  of  the  Union  Pacific  Bailroml 

.  *  Behearing  denied. 
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Company,  said  car  being  thea  In  the  serrlce  ot 
the  receiver  of  the  Oregon  Bailway  &  Navi- 
gation Company:  and  plaintiff  was  In  possea- 
filon  of  a  regolar  bill  of  ladhig,  ahowli^  that 
Raid  wheat  had  been  received  at  Toakum  sta- 
tion from  D.  Kemler  on  the  13th  day  of  Sep- 
tember, 1894,  for  delivery  to  the  plaintiff,  as 
consignee,  at  Portland,  Oregon,  and  also 
showing  that  the  weight  of  said  whea^  sul>- 
Ject  to  correction,  was  30,000  pounds,  contain- 
ed hi  270  sacks."  "(8)  That,  along  with  said 
lilli  of  lading,  the  plaintiff  was  also  In  posses- 
sion of  what  purported  to  be  a  sample  of  said 
wheat,  8^  to  the  plaintiff  by  Its  consignor; 
and,  on  the  10th  day  of  September,  Leo  Fried, 
the  secretary  of  plaintiff,  acting  on  Its  liehalf, 
called  upon  the  defendants,  represented  In  tlie 
transaction  by  one  J.  S.  Patterson,  their  pnr- 
chaslng  agent  of  grain,  exhibited  his  sample, 
which  was  Inspected  by  said  Patterson,  and 
offered  to  sell  the  car  load  of  wheat,  and 
thereupon  the  def en&uita  offered  to  pay  plain- 
tiff forty-two  cents  per  bushel;  that  said  of- 
fer was  accepted,  and  the  plaintiff  indorsed 
the  bill  of  lading  in  blank,  and  delivered  It, 
alcMig  with  the  sample,  to  the  defendants; 
that  the  Intent  of  ^Intiff  In  Indorsing  and 
delivering  the  bill  of  lading  was  to  transfer, 
as  vendor,  to  the  defendants,  as  purchasei-s, 
the  posseoslon  and  control  of  the  wheat  there- 
by represented;  and  the  Intent  of  the  defend- 
ants In  taking  said  bill  of  lading  was  to  ac- 
cept and  receive  possession  of  said  wheat  as 
purchasers  of  the  same."  "(9)  That  by  the 
Indorsement  and  delivery  of  the  bill  of  lading, 
and  the  negotlati(nts  as  aforesaid,  had  between 
,  the  plaintiff  and  defendants,  touching  the  sale 
and  purchase  of  said  wheat,  the  legal  title 
tliereof  passed  to,  and  was  vested  In,  the  de- 
fendants, on  the  18th  day  of  September.  JS&i, 
and  thereafter,  at  the  time  of  its  destruction." 
For  further  elucidation,  brief  reference  is 
made  to  the  testimony  adduced.  Mr.  Fried, 
plalntlfTs  jvincipal  witness,  testified  tiiat  he 
was  the  secretary  of  the  idalntlfl;  that  Kem- 
ler sent  several  samples  of  wheat,  which  he 
submitted  to  buyers  in  the  city  of  Portland 
(among  others,  to  Mr.  Patterson,  who  was  the 
buyer  for  Balfour,  Guthrie  &  Co.);  that  Pat- 
terson made  him  a  bid  for  defendants  of  42 
cents,  which  was  the  best  he  liad  hod;  and 
that  he  sold  to  them.  He  says:  "The  quanti- 
ty was  one  car  load,  represented  by  two  hun- 
dred and  seventy  saclu.  X  think  tiut  Is  the 
uumlwr.  These  specimens  of  wheat  wer? 
shown  to  those  buyers,  so  that  ^y  could 
disttoguish  between  the  dlfCerent  classes  of 
■  wheat;  also  to  show  them  what  kind  of  wheat 
this  was.  This  sample  I  showed  Mr.  Patter- 
son was  a  sample  of  Blue  Stem  wheat  He 
looked  at  It,  and  offered  me  forty-two  cents 
for  this  car,  here  in  the  city.  *  *  *  He 
said,  'When  you  get  the  bill  of  lading,  we  will 
take  charge  of  it.  We  wlU  pay  the  freight, 
and  take  cliarge  of  It'  That  is  what  we  did 
on  the  19th  of  September  last."  He  further 
testified,  in  effect  that  the  shipping  receipt 
was  Indorsed  by  him,  and  delivered  to  Balfour, 


Quthrie  &  Co.,  In  conformity  with  the  con- 
tract to  sell  them  the  car  of  wheat,  and  that 
his  purpose  In  delivering  the  receipt  was  "to 
deliver  the  wheat  to  them  to  give  them  the 
control  of  the  wheat"  Touching  the  ascer- 
tainment of  weights,  he  says:  "We  have  a 
bill  of  lading  governing  the  weights,  which 
Balfour,  Onthrie  &  Co.  have  always  accepted. 
When  they  made  their  returns,  if  there  was  a 
correction,  they  made  them,  and  we  accepted 
their  returns.  If  there  was  one  or  two  or 
five  sacks  of  wheat  they  objected  to,  they 
wouU  report  it,  and  we  would  allow  it.  And 
also  what  they  reported  on  the  other  hand; 
we  accepted  that  also.  •  •  •  Their  terms 
were  no  different  In  this  case  from  what  they 
had  been  before.  They  accepted  our  bill  at 
lading,  and  took  charge  of  the  wheat,  and  we 
accepted  their  returns.  Sometimes  there  was 
a  variation  In  the  weight;  sometimes,  a  reduc- 
tion. We  had  to  accept  their  returns,  because 
we  could  not  afford  to  contend  for  it.  *  *  * 
We  accepted  their  weights."  Patterson,  testi- 
fying for  the  defendants,  says:  "A  sam^ 
was  presented  to  me  by  Wadhams  &  Co.,  al- 
leged to  represent  the  car  of  grain  which  I 
Iwught  from  them  on  that  re^vsentatlon,  at 
forty-two  cents  per  bushel.  •  •  •  The  quali- 
ty was  to  be  according  to  tiie  sample  shown. 
*  *  *  We  do  business  to  a  large  extent 
npon  grain  that  is  to  come  up  to  a  particular 
stuidard.  In  this  Instance  the  grain  had  to 
come  up  to  a  particular  sample,  which  could 
not  be  determined  by  us  until  the  wheat  had 
been  unloaded  from  the  car.  Whether  or  not 
this  sampto  represented  the  contents  properly 
could  not  be  determined  until  the  wheat  was 
unloaded.  *  *  *  All  purchases  made  by 
us  are  passed  upon  the  Portland  weight  grade, 
and  inspection.  That  is  what  I  refer  to  whMi 
I  say  'our  usual  terms.* "  t^ter  he  testified. 
In  effect  that  the  statement  tliat  the  wheat 
was  to  correspond  with  the  sam^  was  made 
to  indicate  tbelr  usage,  and  not  that  it  was 
directly  iterated  In  that  transaction.  The  ear 
arrived  at  the  Alblna  yards  of  the  railroad 
company  on  the  19th  of  September,  the  same 
day  the  negotiations  took  place;  and  on  the 
20tb  the  shipping  receipt  was  transmitted  by 
defendants  to  the  local  freight  agent  of  said 
company,  who  was  instructed  to  have  said  car 
switched  to  Montgomery  dock,  and  the  rail- 
road company  gave  directions  accordingly. 
Owing  to  a  rush  of  work  at  the  freight  yards, 
the  car  was  not  switched  to  Montgomery 
doclE,  but  was  consumed,  with  Ite  contents, 
by  fire,  on  the  23d.  Judgment  for  ^alntiff, 
and  defendants  appeal. 

Geo.  H.  Williams,  for  appellants.  Wirt 
Minor,  for  respondent 

WOLVERTON,  J.  <after  stating  the  facts). 
Tbe  pivotal  question  is.  In  whom  did  the  title 
to  the  car  load  of  wheat  rest  at  tlie  time  it 
was  consumed?  The  action  Is  tox  the  pur- 
chase price  of  wheat  sold  and  delivered,  and  If 
there  was  no  delivery,  so  as  to  pass  title,  there 
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can  be  no  recorery;  and  of  this  we  must  In- 
quire. The  court  below  found  that  the  title 
passed  by  the  Indorsemeut  aud  delivery  of  the 
bill  of  lading.  This,  however.  Is  a  couclus](»i 
of  law,  and  must  be  deduced  from  the  flndlugs 
of  fact  Defendants  contend  that  such  a  con- 
clusion does  not  follow  from  the  facts  found. 
Was  the  contract  entered  Into  by  the  parties  a 
mere  executory  agreement,  or  was  It  in  reality 
a  bargain  and  sale  of  the  wheat  In  question? 
If  the  former,  the  wheat  was  at  the  risk  of 
the  seller;  but.  If  the  latter,  the  risk  was  with 
the  buyer.  In  determining  whether  the  con- 
tract passed  the  title,  the  primary  considera- 
tion is  the  Intention  of  the  parties  thereto.  If 
the  Intention  Is  m-inifested,  clearly  and  un- 
equivocally It  controls.  But  It  Is  not  Infre- 
quently the  case  that  parties  have  expressed 
their  Intention  Imperfectly,  and  have  left  the 
matter  In  doubt  as  to  wtuit  they  really  meant 
should  be  the  effect  of  their  engagements  In 
the  premises.  In  such  cases,  resort  must  be 
had  to  certain  rules  of  construction  applied  by 
the  courts.  A  presumption  of  law  prevails  that 
If  something  remains  to  be  done  for  the  pur- 
pose of  testing  the  property,  or  fixing  the 
amount  to  be  paid  by  weighing,  measnrlng,  or 
the  like,  or  of  putting  the  property  into  condi- 
tion for  final  delivery,  the  title  does  not  pass 
until  the  act  la  done.  The  presumption  may, 
however,  be  overcome,  and  the  Intention  of  the 
parties  will  prevail,  as  against  It.  21  Am.  & 
Eng.  Enc.  Law,  479.  There  exists  also  a  coun- 
ts presumption  that  where  the  specific  thing 
Is  agreed  -apon,  and  Is  ready  for  immediate  de- 
livery, the  contract  la  an  actual  sale,  and  trans- 
fers title  at  once,  and  it  has  been  held  that  the 
seller  waives  the  condition  of  cash  payment 
when  he  makes  complete  delivery,  without  ex- 
pressly reserving  title  In  himself.  Mitchell, 
J.,  In  Flshback  t.  Van  Dusen,  33  Minn.  117,  22 
N.  W.  245,  says:  "The  doctrine  Is  uniform  and 
wen  ^tabllshed  that  If  the  vendor  unqualified- 
ly and  unconditionally  delivers  the  goods  to 
^e  vendee,  without  Insisting  on  performance 
of  conditions.  Intending  to  rely  solely  on  the 
personal  respODsibtllty  of  the  v^ee,  the  title 
passes  to  the  latter,  and  the  vendor  cannot  aft- 
erwards reclaim  the  property,"— citing  many 
eases,  among  them  Upton  v.  Cotton  Mills,  111 
Mass.  446;  Freeman  v.  NlcholB,  116  Mass.  309; 
Mixer  v.  Cook,  31  Me.  340.  In  Rosenthal  v. 
Kahn,  19  Or.  575,  24  Pac.  991,  Mr.  Justice 
Bean  says:  "If  the  goods  sued  on  are  suffi- 
ciently designated,  so  that  no  question  can 
arise  as  to  the  thing  intended.  It  has  been  held 
not  absolutely  necessary  that  the  goods  should 
be  in  a  deliverable  condition,  or  that  the  quan- 
tity or  quality,  when  the  price  depends  upon 
either  or  both,  should  be  determined.  All 
these  ciraimstances  have  an  Important  bearing 
In  arriving  at  the  Intention  of  the  parties,  but 
no  one  of  them  or  all  combined  are  conclusive." 
And  Wagner,  J.,  In  Ober  v.  Caraon,  62  Mo. 
213,  says:  "Where  anythlnff  remains  to  be 
done  between  the  seller  and  the  purchaser  be- 
fore the  goods  are  to  be  delivered,  as  separat- 
ing the  Bpedflc  quantity  sold  from  a  larger 


mass,  or  Identifying  them  when  they  are  mix- 
ed with  others,  a  present  right  erf  property  does 
not  attach  In  the  purchaser.  But  when  a  mere 
opCTatlon  of  weight,  measurement,  counting, 
or  the  like  remains  to  be  performeil  after  the 
goods  are  actually  delivered,  and  it  is  shown 
that  it  was  the  intention  of  the  parties  to  com- 
plete the  sale  by  delivery,  such  weighing, 
measuring,  or  counting  afterwards  will  not  be 
regarded  as  a  part  of  the  contract  of  sale,  but 
will  be  considered  as  referring  to  adjustment 
on  a  final  settiement  The  question  of  trans- 
fer to,  and  vesting  title  in,  the  purchaser,  al- 
ways Involves  an  Inquiry  into  the  Intention  of 
the  contracting  parties;  and  It  is  to  be  ascer- 
tained wheth^  their  negotiations  and  acts 
show  an  Intention  on  the  part  of  the  seller  to 
relinquish  all  further  claim  as  owner,  and  on 
the  part  of  the  buyer  to  assume  such  control 
with  all  liabilities."  See,  also,  Cunningham  v. 
Ashbrook,  20  Mo.  554.  In  Fletcher  v.  Ingram, 
46  Wis.  201,  50  N.  W.  425,  Orton,  J.,  speaking 
for  the  court,  and  afllrmlng  Sewell  v.  Eaton, 
6  Wis.  490,  says:  "That  If  It  clearly  appear 
to  have  been  the  intention  of  the  parties  that 
t^e  property  should  be  deemed  to  be  delivered, 
and  the  title  to  have  passed,  and  especially  If 
tbeir  acts  be  Inconsistent  with  any  other  view, 
the  m^e  fact  that  something  remains  to  be 
done  will  not  govern  such  intention."  In  Bry- 
ans  V.  Nix,  4  Mees.  &  W.  789,  a  case  of  per- 
ceptible analogy  to  the  one  at  bar,  It  was  held 
that  "If  the  intention  of  the  parties  to  pass  the 
property,  whether  absolute  or  special.  In  cer- 
tain ascertained  chattels.  Is  established,  and 
they  are  placed  la  the  bands  of  a  depositary, 
no  matter  whether  such  depositary  be  a  com- 
mon carrier,  or  shipmaster,  employed  by  the 
consignor,  or  a  third  person,  and  the  chattels 
are  so  placed  on  account  of  the  person  who  Is 
to  have  that  property,  and  the  depositary  as- 
sents, it  is  enough;  and  It  matters  not  by  what 
documents  this  Is  effected."  See,  also,  De 
Wolf  V.  Gardner,  59  Am.  Dec.  165;  Somets  v. 
McLaughlin,  57  Wis.  358,  15  N.  W.  442.  It  Is 
said  In  O'Keefe  v.  Kellogg,  15  lU.  352,  that 
"where  anything  remains  to  be  done  to  com- 
plete the  contract,  such  as  ascertaining  the 
quantity  and  the  delivery  of  possession, 
title  does  not  pass  till  the  contract  Is  thus  com-> 
pleted,  while  the  title  may  pass  when  the  con- 
tract is  completed,  although  something  may  re- 
main to  be  done  under  the  contract  in  (wder  to 
ascertain  the  amount  to  be  paid  by  the  pur- 
clinker.  In  snch  a  case.  If  the  possession  Is 
delivered  under  the  contract,  and  such  Is  the 
Intention  of  the  parties,  the  title  may  pas-s,  al- 
though the  quantity  la  subsequently  to  be  as- 
certained." This  latter  authority  is  but  another 
form  of  distinguishing  between  the  executory 
agreement  and  the  completed  sale.  If,  by  the 
terms  of  the  agreement,  anything  remains  to  be 
done  which  is  miulslte  to  the  identification  of 
the  specific  chattels,  or  Is  made  essential  to  the 
ascertainment  of  the  quantity  or  quality,  so  ns 
to  determine  and  fix  the  price  to  be  paid,  or 
which  has  regard  to  a  specific  manner  of  deliv- 
ery and  acceptance,  the  sale  Is  execTitory,and  no 
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title  passes  tmtn  the  essentials  are  perfonned. 
But  many  tlifngs  wUch  are  often  made  essen- 
tials by  the  parties  In  an  executory  agreement  to 
Bell  may  become  ncnessentlals  after  delivery; 
tbat  la  to  say,  many  provialona  (and  tbese  may 
be  express  or  Implied)  which  are  Impressed  by 
the  contract  with  the  quality  of  condltlcms 
precedent  In  the  one  case  are  r^arded  as  con- 
ditions Bubsequent  In  the  oth^.  So  it  Is  where 
there  has  been  an  unconditional  delivery  of  the 
specific  property,  and  someAbing  remains  to  be 
done,  as  measuring,  weighing,  and  the  like,  for 
the  pmiwse  of  ascertaining  the  price  at  the 
rate  agreed  upon;  these  things  become  and  are 
regarded  as  conditions  subsequent,  and  the 
title  will  pass  with  the  delivery.  Crofoot  v. 
Bennett,  2  N.  T.  258;  Burrows  v.  Whlttaker, 
71  N.  Y.  291;  GrafC  v.  Fitch,  58  111,  373;  Mft- 
eomber  v.  Parker.  13  Pick.  176;  Kiddle  v. 
Varnum,  20  Pick.  280. 

But  it  Is  contended  that  the  transaction 
Involved  Is  technically  a  sale  by  sample;  that 
eueh  a  contract  is  purely  execut(H>y;  and  that 
title  to  the  wheat  did  not  pass,  because  there 
had  been  no  opportunity  afforded  the  pur- 
chaaer  In  the  ordinary  coarse  of  business  for 
Inspection,  to  determine  whether  It  was  of  the 
kind  and  quality  as  represented  by  the  sample 
exhibited.  "A  sale  by  sample,"  says  Dick, 
J.,  In  Reynolds  v.  Palmer,  21  Fed.  435,  "Is 
where  a  small  quantity  of  any  commodity 
Is  exhibited  by  the  vendor  as  a  fair  specimen 
of  a  larger  quantity,  called  the  'bulk,*  which 
Is  not  present,  and  there  Is  no  opportunity  for 
a  personal  examination.  To  constitute  snch 
8ale,lt  must  ai^;>earthat  the  parties  contracted 
flol^  with  reference  to  the  sample,  and  mu- 
tually understood  that  they  were  so  dealing  In 
regard  to  the  quality  of  the  bulk."  Day  v. 
Raguet,  14  Minn.  273  (611.  203).  And  the 
question  whether  the  sale  is  by  sample  is  al- 
ways one  of  fact  for  the  Jury,  to  be  determined 
ti7  all  the  circumstances  of  the  case,  with  a 
^ew  to  the  ascertainment  of  the  intention  of 
the  dirties  respecting  the  transaction.  Belme 
V.  Dcvd,  5  N.  Y.  90,  98.  The  findings  of  the 
court,  we  may  assume,  have  fixed  the  charac- 
ter of  tiie  transaction  as  a  sale  sample. 
It  is  said  to  be  a  general  mie  that  in  all  sales 
of  goods  really  by  sample  there  Is  an  implied 
warranty  attending  the  transaction  that  the 
bulk  Is  equal  in  quality  to  the  sample  ex- 
hibited. Benj.  Sales  (Bennett's  Ed.)  S  048, 
and  Am.  Notes,  p.  641,  subd.  14;  2  Schouler, 
Pers.  Prop.  §  3G0.  The  rule  Is  stated  broader 
by  some  authorities.  Mr.  Stoiy  says:  "A 
warranty  is  Implied  that  the  bulk  corresponds 
to  the  sample  In  nature  and  quality."  Story, 
Sales,  S  376.  Mr.  Lawson  says  in  a  note  to 
Beynolds  v.  Palmer,  supra,  ^4:  "It  is  laid 
down  in  a  large  number  of  cnfies,  and  may  be 
considered  as  well-settled  law,  tliat  on  the 
sale  of  goods  by  sample  there  Is  an  implied 
warranty  that  the  goods  sold  shall  be  equal 
In  quality  as  well  as  of  the  same  kind  as  the 
sample  produced."  Chancellor  Kent  says: 
"Snch  a  sale  amounts  to  an  Implied  warranty 
that  the  article  Is  In  bnlk  of  Hie  same  kind, 


and  equal  In  quality  with  tbe  sample."  2 
Kent,  Comm.  *46l.  Pennsylvania  holds  to  a 
modified  rule  which  limits  the  implied  war- 
ranty to  the  species  or  kind,  and  inhlMts  Its 
application  to  quality,  which  rule  is  supposed 
to  be  an  exception  to  the  one  obtaining  else- 
where. Boyd  V.  Wilson,  83  Pa.  St.  319,  and 
American  Notes  to  Benj.  Sales,  supra;  Tied. 
Sales,  $  188;  Bradford  v.  Manly,  13  Mass.  130. 
So,  m  Pope  V.  AlUs,  115  U.  S.  372,  6  Sup.  Ct 
69,  It  is  said  that  the  sale  "amounts  to  an  un- 
dertaking on  the  part  ot  the  seller  with  the 
buyer  that  all  of  the  goods  are  similar,  both 
In  nature  and  quality,  to  those  exhibited;  and, 
if  they  do  not  correspond,  the  buyer  may  re- 
fuse to  receive  them,  or,  if  received,  he  may 
return  them  in  a  reasonable  time  allowed  for 
examination,  and  thus  rescind  the  contract." 
We  take  It  that  the  broader  acceptation  of  the 
rule  is,  under  the  authorities,  the  better  one, 
and  that  the  Implied  warranty  la  both  of  the 
kind  and  quality.  Kecessaiily,  there  Is  a  con- 
dition attending  such  a  transaction  that  the 
buyer  shall  have  a  reasonable  and  fair  oppor- 
tunity of  ctHnparlng  the  btilk  with  the  sam- 
ple, and  of  determining  therefrom  for  himself 
whether  or  not  it  is  really  of  the  same  nature 
and  quality  as  represented.  This  ccmdltlon 
may  be  regarded  as  fundamental,  and  absolute 
acceptance  on  the  part  of  the  buyer  cannot 
be  expected  or  ^forced  without  he  be  given 
or  may  have  exercised  such  privilege.  Tech- 
nically considered,  a  warranty  is  a  collateral 
or  independent  undertaking,  for  a  breach  of 
which  the  remedy  sounds  only  in  damages; 
but  a  condition  Is  of  the  very  essence  of  the 
contract  If  precedent,  there  Is  a  remedy  by 
repudiation;  if  subsequent,  one  exists  by  re- 
scission, axtd  ttiese  avoid  the  contract  Coch- 
ran, J.,  in  Guntber  v.  Atwell,  19  Md.  157, 
says:  "Strictly  speaking,  a  (»ntract  of  sale 
1^  sample  la  not  a  warranty  of  quality,  but 
an  agreement  of  the  s^er  to  deliver,  and  the 
buyer  to  accept,  goods  of  the  same  kind  and 
quality  as  the  sample.  Tbe  identity  of  the 
goods  sold  In  kind,  condition,  and  quaU^  with 
that  of  the  sample  Is  of  the  essence  of  tlie 
contract;  and,  where  the  goods  sold  do  not 
correspond  with  the  sample,  there  would  seeni 
to  be  no  performance  of  the  contract"  In 
Beime  v.  Dord,  supra,  it  Is  held  that  "when 
a  contract  for  the  sale  of  goods  is  made  by 
sample,  it  amounts  to  an  undertaking  on  the 
part  of  the  seller  with  the  purchaser  that  all 
the  goods  are  slmlhir  both  In  nature  and  qual- 
ity to  those  exhibited;  and,  If  they  be  not 
the  purchaser  may  either  rescind  the  contract 
by  returning  the  goods  In  a  proper  time,  or 
keep  them,  and  recover  damages  for  tbe 
breach  of  such  warranty."  To  the  same  efTect 
Is  Pope  V.  Allis,  supra,  and  Jones  v.  George. 
61  Tex.  345.  So,  in  Morse  v.  Braekett,  !)8 
Mass.  209,  It  is  held  that  a  sale  of  personal 
property  with  warranty  may  be  treated  as  a 
sale  upon  condition  subsequent,  at  the  elec- 
tion of  the  vendee,  who  may  rescind  the  sale, 
and  return  the  property  upon  a  breach  of  tbe 
warranty.  Mr.  RnsseU,  In  10  Am.  &  Eng. 
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Enc.  Law,  1^,  says:  "In  a  sale  by  sample 
there  Is  usually  an  Implied  warranty— more 
properly,  a  condition  precedent— that  the  bulk 
of  the  goods,  when  delivered,  shall  conform 
to  the  sample  by  which  the  sale  Is  made  In 
kind,  character,  and  quality."  And  Mr.  Tiede- 
man  has  reached  the  conclusion  that  the  im- 
plied provision  for  correspondence  of  the  bulk 
with  the  sample  or  description  operates  both 
as  A  condition  and  as  a  wan*ant>-.  Tied. 
Sales.  §§  197,  215.  Such  la  certainly  the  effect 
of  the  authorities  when  the  remedies  which 
are  applied  and  held  pertinent  are  taken  Into 
account 

The  Implied  warranty  is  effective  to  defeat 
the  sale  If  the  contract  Is  executory,  as  a 
breach  In  the  delivery  of  goods  of  the  kind 
and  quality  indicated  by  the  sample  will  fur- 
nish a  Justification  or  defense  for  refusing:  to 
accept  them.  Tied.  Sales,  {  ISO;  Morse  t. 
Stock-Yard  Co.,  21  Or.  289,  28  Pac.  2.  So, 
also.  Is  It  effective  after  delivery  has  been 
made  or  the  purchase  price  paid,  and  the  sale 
has  become  executed,  as  affording  ample  cause 
for  returning  the  goods  and  rescinding  the 
contract,  and  thus  avoiding  tbe  sale.  The 
piu^3haj9er  may  thereupon  sue  for  the  purchase 
price,  as  well  as  for  damages  for  a  noncompli- 
ance with  the  implied  undertaking.  Wolcott 
V.  Mount,  36  N.  J.  Law,  262;  Gunther  t.  At- 
well,  supra;  Belme  v.  Dord,  supra;  P(^  v. 
A  ills,  supra.  It  is  but  a  natural  and  Just  in- 
ference from  such  a  contract  that  the  seller  Is 
bound  to  deliver  that  which  he  has  prcKuised, 
or,  having  assumed  to  perform,  that  he  has 
produced  in  kind  and  quality  such  as  he  has 
undertaken  should  be  produced,  and.  If  he  has 
done  neither  of  these,  he  has  not  performed. 
To  use  the  Illustration  of  Lord  Ablnger:  "If 
a  man  offers  to  buy  peas  of  another,  and  he 
sends  him  beans,  he  does  not  perform  his  con- 
tract. But  that  Is  not  a  warranty.  There  Is 
no  warranty  that  he  should  sell  him  peas. 
The  contract  Is  to  sell  peas,  and,  if  he  sells 
him  anything  else  In  their  stead,  it  Is  a  non- 
performance of  it"  Chanter  v.  Hopkins,  4 
Mees.  &  W.  399.  To  extend  the  illustration, 
the  delivery  of  damaged  or  decayed  peas  would 
not  be  a  fulfillment  of  an  undertaking  to  de- 
liver sound  ones.  That  which  is  delivered  is 
not  the  same  article  as  the  one  offered,  and, 
unless  there  is  identity  In  kind  and  quality, 
ttie  purchaser  Is  not  bound  to  accept.  This 
condition  is  of  the  very  essence  of  the  con- 
tract, and  is  precedent  to  any  obligation  on 
the  part  of  the  purchaser  to  pay.  Pope  v. 
AlUs,  supra,  and  2  Schouler,  Pers.  Prop.  §  316. 
The  plaintiff  offered  a  specific  car  load  of 
wheat.  This  he  represented  by  the  sample  to 
be  of  a  certain  superior  species,  known  as 
"Blue  Stem."  Now,  if  it  should  transpire  tliat 
the  car  contained  ttarley  instead  of  wheat.  It 
would  not  be  contended  that  the  transaction 
effected  a  sale  of  tlie  barley;  and  so.  If  the 
wheat  should  be  of  tbe  Chili  Club,  or  some 
other  distinct  variety,  or  of  an  Inferior  quali- 
ty, it  could  not  be  more  effective  for  the  pur- 
pose.  So  that  the  implied  warranty  is  some- 


thing more  than  the  term  Imports  by  its  tech- 
nical signification,  and  its  effect  la  to  subjoiu 
a  condition  the  nonfulfillment  of  which  will 
void  the  contract  at  the  option  of  the  pur- 
chaser, who  may  place  the  goods  at  the  dis- 
posal of  the  seller,  and  tliereby  rescind  it. 
Previous  dealings  of  the  parties,  if  considered, 
are  in  exact  harmony  with  the  Idea  of  an 
implied  warranty,  pure  and  simple,  as  the 
plaintiff  has  accepted  the  returns  of  the  de- 
fendants without  question. 

Now,  as  to  the  question  of  title:  The  rule 
la  such  that,  if  the  seller  fully  performs  by  a 
delivery  of  goods  of  the  kind  and  quality 
agreed  upon,  the  property  therein  passes  at 
once  to  the  purchaser,  as  in  such  case  he 
would  have  no  right  to  refuse  to  accept 
them.  The  principle  is  recognized  In  Booth- 
by  V.  Plaisted,  51  N.  H.  43a  The  ease  made 
there  was  that  the  agent  of  plaintiffs,  a 
New  York  firm,  called  upon  the  defendant, 
in  Portsmouth,  with  samples  of  liquors;  and 
the  defendant  ordered  such  as  he  desired, 
but  it  was  agreed  that,  when  the  liquors  ar- 
rived at  the  store  of  the  defendant,  be  might 
examine  them,  and.  If  not  according  to  sam- 
ple, he  need  not  accept  them.  The  defend- 
ant left  it  with  the  agent  to  select  the  line 
of  transportation  for  the  liquors  from  New 
York  to  Portsmouth,  but  paid  the  freight. 
Sargent,  J.,  speaking  for  the  court,  said: 
"Here  was  a  contract  for  sale  and  delivery 
in  New  York  of  a  certain  description  of 
goods  as  per  sample.  If  the  plaintiffs  per- 
formed their  part  of  the  contract  fully  by 
delivering  at  the  time  and  place  agreed  the 
article  which  they  agreed  to  furnish,  then  It 
became  at  once  the  property  of  the  defend- 
ant, and  he  would  ordinarily  have  no  right 
to  refuse  to  accept  it"  Hence  It  was  held 
that  tbe  sale  was  completed  in  Xew  York, 
and  not  in  New  Hampshire.  As  In  harmony 
with  this  view,  see  Magee  v.  Billlngsley,  3 
Ala.  698,  McCarty  v.  Gordon,  16  Kan.  35, 
and  Gill  v.  Kaufman,  Id.  571.  This  court 
has  recognized  the  same  principle  in  Brig- 
ham  T.  Hibbard,  28  Or.  387,  43  Pac.  383, 
wherein  Chief  Justice  Beau  says:  "Wtere 
the  contract  itself  is  valid,  a  delivery  pur- 
suant to  its  terms,  at  the  place  and  in  the 
manner  agi'eed  upon,  if  the  goods  conform 
to  the  contract,  will  sustain  an  action  for 
goods  sold  and  delivered,  without  any  form- 
fil  acceptance  by  the  Imyer.  •  •  •  The 
buyer  has  a  reasonable  time  after  the  de- 
livery In  which  to  examine  the  goods,  and, 
if  they  are  not  of  the  kind  and  quality  or- 
dered, he  may  refuse  to  accept  them,  and 
thereby  rescind  the  contract;  but  this  right 
does  not  prevent  the  title  from  passing, 
nor  a  recovery  by  the  seller  in  an  action  for 
goods  sold  and  delivered.  If  in  fact  they  do 
conform  to  the  terras  of  the  contract."  This 
case  is  followed  In  Johnson  v.  Hibbard,  20 
Or.  188.  44  Pac.  2.S8,  wherein  it  is  said: 
"But,  ju  order  that  the  title  may  pass  at  this 
Juncture  of  the  transaction,  the  goods  must 
conform  as  to  quantity  and  quality  with  tbe 
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Bpeciflcations  of  the  order.  If  tbey  did  not 
80  correspoDd,  then  an  acceptance  by  the 
purchaser  would  be  necessary  to  complete 
the  sale;  otherrrlse.  not."  These  cases  were 
concerning  goods  to  be  manufactured  to  cor- 
respond to  sample,  and  It  was  determined 
that  the  delivery  to  the  carrier  selected  by 
tbe  consignee  was  a  delivery  to  the  con- 
signee himself.  Hence  we  take  It  that,  If 
tbe  conditions  of  the  contract  touching  the 
kind,  quantity,  and  quality  of  the  personal 
property  contracted  to  be  deltrered  com- 
ports with  the  undertaking  In  this  regard, 
the  title  passes  with  delivery  where  no  oth- 
er conditions  are  Imposed,  and  that  accept- 
ance In  such  Instance  Is  not  a  condition 
precedent  thereto.  The  condition  precedent 
consists  In  a  delivery  of  the  kind,  quantity, 
and  quality  specified;  not  In  the  acceptance, 
unless  some  particular  manner  of  accept- 
ance 18  agreed  upon,  and  the  passing  of 
title  Is  mode  to  depend  upon  that  specific 
Iierformance.  But  a  specification  of  this 
latter  nature  does  not  attend  the  ordinary 
sale  by  sample. 

The  right  of  Inspection  Is  a  condition  of 
tbe  contract,  but  whether  it  is  precedent  or 
subsequent  depends  In  a  great  measure  up- 
on the  terms  of  sale.  If  the  title  has  pass- 
ikI,  It  is  sub>«equcnt;  and  perhaps  in  any 
fA'ent,  under  ordinary  circumstances,  the 
buyer  must  be  accorded  the  privilege  before 
be  can  be  required  to  pay.  But,  like  other 
sales,  a  sale  by  sample  depends  largely  upon 
tbe  Intention  of  the  parties,  as  It  concerns 
tbe  passing  of  tbe  title;  and  while  the  cir- 
cumstance of  the  right  of  Inspection  and 
acceptance  constitutes  an  element  of  tbe 
contmct,  and  may  be  considered  In  deter- 
mining the  Intention  of  the  parties,  It  Is  not 
always  controlling.  Tbe  finding  of  tbe  court 
touching  the  Intention  of  the  parties  In  this 
regard  is  explicit  It  Is  "that  the  intent  of 
the  plaiutiflC  In  Indorsing  and  delivering  the 
bill  of  lading  was  to  transfer  as  vendor  to 
tbe  defendants,  as  purchasers,  tbe  posses- 
sion and  control  of  tbe  wheat  thereby  repre- 
iscuted;  and  the  intent  of  the  defendants  In 
taking  said  bill  of  lading  was  to  accept  and 
receive  possession  of  said  wheat,  as  pur- 
chasers of  the  same."  Xow,  as  a  result  of 
the  views  herein  expressed,  and  this  finding, 
if  tbe  wheat  thus  delivered  was  of  tlie  kind 
and  quality  as  represented  by  the  sample, 
there  Is  no  doubt  but  that  the  sale  was  exe- 
cuted, and  that  the  title  to  the  property 
passed  to  the  purchasers  If  tbe  Indorsement 
and  transfer  of  the  shipping  receipt  consti- 
tuted a  delivery  thereof;  and  as  tbe  loss, 
when  the  property  is  destroyed,  must  fall 
upon  him  wlio  is  the  owner,  it  would  con- 
sequently fall  upon  the  defendants.  As  a 
logical  deduction,  the  defeudunts  mlf^ht 
have  defeated  tlie  action  if  it  bad  been 
made  to  appear  that  tbe  wheat  was  not  in 
kind  and  quality  as  rcprcncuti'd  by  the  sam- 
ple; but  this  question  was  waived,  and  they 
have  relied  exclusively  upon  the  right  of  In- 


spection and  acceptance  as  a  condition 
precedent  to  the  right  of  recovery.  In  this 
case,  by  tbe  passing  of  title,  the  condition 
became  a  condition  subsequent;  and,  the 
property  having  been  lost,  the  opportunity 
for  examination  and  acceptance  has  become 
impossible;  but,  tbe  title  having  passed,  the 
loss  must  fall  upon  those  with  whom  It 
vests,  and  hence  the  duty  to  pay  for  that 
which  has  been  lost.  A  delivery  may  be 
constmctlre,  such  as  a  delivery  of  the  key 
to  a  warehouse  or  depository  wherein  tbe 
goods  are  kept  or  stoi-ed,  or  It  may  be  by  a 
transfer  and  Indorsement  of  a  warehouse 
receipt  for  the  goods,  or  bill  of  lading  show- 
ing tbelr  shipment  and  consignment.  This 
is  BO  elementary  that  It  seems  scarcely  nec- 
essary to  cite  authorities.  In  Webster  v. 
Granger,  78  IlL  2»a  it  Is  held  that  where 
goods  In  the  hands  of  a  carrier  are  sold  by 
sample,  and  a  delivery  ticket,  in  the  form 
of  an  order,  by  the  proper  railroad  or  sta- 
tion agent,  to  deliver  the  goods  tlierein  de- 
scribed to  the  person  therein  named  as  bear- 
er, Is  delivered  to  the  purchaser  with  a  sam- 
ple, the  title  of  the  goods  Is  thereby  com- 
pletely vested  In  the  purchaser;  and,  If  they 
are  afterwards  destroyed.  It  Is  his  loss,  and 
be  Is  liable  for  the  price  agreed  upon.  See, 
also,  RaUroad  Co.  v.  FhUlips,  60  111.  100; 
Gibson  V.  Stevens,  8  How.  383;  2  Kent, 
Comm.  *500.  Such  a  constructive  delivery  is 
sufficient  to  take  the  case  out  of  the  statute 
of  frauds.  Chancellor  Kent  says:  "We 
think  the  common  law  very  reasonably  fixes 
the  risk  where  the  title  resides;  and  when 
the  bargain  is  made,  and  rendered  binding 
by  giving  earnest,  or  by  part  payment,  or 
part  delivery,  or  by  a  compliance  with  the 
requisitions  of  the  statute  of  frauds,  the 
property,  and  with  It  the  risk,  attaches  to 
the  purchaser."  2  Kent,  Comm.  In 
tbe  present  case  the  wheat  was  consigned 
by  bill  of  lading  or  shipping  receipt  by 
Kemler  to  the  pialntiET.  This  was  plalntilTs 
Indicia  of  title,  and  this  he  indorsed  and 
transferred  to  defendants,  with  the  saqiple 
of  wheat  exhibited;  and  with  these  they 
asstimed  full  and  complete  control  of  the 
wheat,  and  thenceforth  directed  its  disposal. 
Such  a  delivery  was  evidently  as  good  and 
complete  as  the  circumstances  of  tbe  case 
would  admit,  and  was  sufllcient  to  pass  the 
possession  and  title,  and  satisfied  the  stat- 
ute. See,  also,  Remlck  v.  Sandford,  120 
Mass.  309,  316;  Cunningham  v.  Ashbrook, 
20  Mo.  fi>54;  Somers  v.  McLaughlin,  57  Wis. 
358.  15  N.  W.  442.  These  considerations 
affirm  tbe  Judgment  below,  and  it  is  so  or- 
dered. 


CORDER  V.  SPKAKE. 
(Supreme  Court  of  Oregon.   Jan.  10,  1898.) 

Appeal — Motion  to  Dtsmis?— Divohck— Uodifi- 
CATiox  OF  Dbckbk — Attornri'b  Fbss. 
1.  Where  tbe  appeal  was  taken  in  the  man- 
ner and  perfected  within  the  time  allowed  by 
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law,  and  appellant  filed  tiie  abstract  of  the 
record  as  prescribed  by  the  rules  of  the  court, 
a  motion  to  dismisa  must  be  denied. 

2.  On  a  motion  to  dismiss  an  appeal  the 
court  will  not  consider  questiooa  InToWlng  the 
merits  of  the  case. 

8.  A  motion  to  modify  that  part  of  a  decree 
of  divorce  which  relates  to  alimony  must  be 
made  in  the  original  suit,  of  which  the  court 
retains  jarisdictioUf  after  final  decree,  for  such 
purpose. 

4.  'Jlie  court  has  no  power  to  order  plaintiff 
to  pay  defendant's  counsel  fees  in  an  inde- 
pendent suit,  brougbt  to  modify  a  decree  of  di- 
Torce  allowing  alimony  on  the  ground  of  fraud. 

Appeal  from  drcalt  court,  Multnomah  coun- 
ty; Loyal  B.  Steams,  Judge. 

Suit  by  Fred  "W.  Corder  agabist  Isabella 
apeake.  From  a  Judgment  of  dismissal,  plain- 
tiff appeals.    Motion  to  dismiss.  Denied. 

O.  H.  Idleman,  for  the  motion.  B.  B.  Dnni- 
way,  opposed. 

MOOHE,  C.  J.  This  Is  a  motion  to  dismiss 
the  aM)eal,  and  for  an  order  directing  plaintiff 
to  pay  defendant  the  sum  of  $250,  to  enable 
her  to  make  a  defense.  The  facts  are:  That 
OD  July  5,  1892,  the  circuit  court  of  Multno- 
mah county  rendered  a  decree  dissolving  the 
marriage  contract  theretofore  existing  be- 
tween the  parties,  restoring  to  defendant  her 
maiden  name,  and  awarding  her  the  sum  of 
¥25  per  month  for  her  maintenance.  That  In 
December,  18flo,  defendant,  having  received 
but  $175  on  account  of  said  award,  commen- 
ced an  action  against  plaintiff  hi  the  superior 
court  of  Alameda  county,  Cal.,  to  recover  the 
sum  of  $1,083.33,  alleged  to  be  due  thereon, 
which  action  Is  still  pending  In  that  court. 
That  on  .Tanuary  30,  1890,  the  circuit  court  of 
Multnomah  county  overruled  a  motion  by 
I)lalntlff  to  modify  the  order  maklns  a  month- 
ly allowance  for  defendant's  maintenance, 
from  which  latter  order  no  appeal  had  been 
taken.  Thereafter  plaintiff  commenced  this 
suit  for  the  modiflcation  of  the  decree,  alleg- 
ing. In  his  complaint,  that  during  the  penden- 
cy of  the  original  suit  It  was  agreed  between 
the  parties  that  he  should  pay  the  sum  of  $25 
per  month  for  the  period  of  one  year  only, 
which  defendant  agreed  to  accept  in  full  satis- 
faction of  all  demands  for  her  maintenance. 
That  he  was  thereby  led  to  and  did  believe 
that  she  would  ask  for  and  obtain  a  decree 
in  accordance  with  this  agreement,  and,  rely- 
ing thereon,  he  did  not  apiiear  In  said  suit, 
and  had  no  knowledge  of  the  provislong  of  the 
decree  until  defendant,  in  October,  1895,  de- 
manded the  amount  claimed  to  be  due  there- 
under. That  in  Dfcember,  1895,  he  tendered 
to  her  the  su-oi  of  $12ri,  as  the  whole  amount 
due  under  said  afji'ccinent,  which  she  refused 
to  accept,  but  did  not  de]K)sIt  it  in  court  as 
a  condition  precedent  to  the  relief  demanded. 
That  on  January  2t[,  1807,  the  court,  uiwn  de- 
fendant's motion,  supported  by  her  affidavit 
that  she  was  without  means  to  emi^oy  coim- 


sel,  ordered  plaintiff  to  pay  to  Its  clerk  the 
sum  of  $50  within  15  days,  to  enable  her  to 
make  a  defense;  but,  having  neglected  to 
comply  therewith,  the  suit  was  dismissed,  and 
plaintiff  appeals. 

A  motion  to  dismisa  an  appeal  or  to  affirm  a 
Judgment  challenges  the  Jurisdiction  of  the  ap- 
pellate court,  or  shows  that  the  appellant.  In 
the  preparation  of  his  case  for  trial,  has  fail- 
ed to  comply  with  the  rules  of  such  court. 
2  Enc.  PI.  &  Prac.  335;  Swanson  v.  Leavens, 
26  Or.  561,  40  Pac.  230,  The  transcript  shows 
that  the  appeal  was  tak^  in  the  manner  and 
perfected  within  the  time  allowed  by  law,  and 
It  also  appears  that  appellant  filed  the  ab- 
stract of  the  record,  as  prescribed  by  the  rules 
of  this  court  (24  Or.  591,  37  Pac.  vl.),  and, 
such  being  the  case,  the  motion  to  dismiss  the 
appeal  must  be  denied.  It  Is  contended,  how- 
ever, by  counsel  for  defendant,  that  the  com- 
plaint shows  that  plaintiff  Is  not  entitled  to 
any  equitable  relief,  that  his  suit  Is  Institut- 
ed for  delay  only,  and  that  he  has  an  adequate 
remedy  at  law;  but  the  points  insisted  upon 
win  not  be  considered  at  this  time,  for  to  do  so 
would  amount  to  a  trial  on  the  merits,  which, 
if  permitted,  might  tend  to  encourage  the 
practice  of  adopting  a  motion  to  dismiss  as  a 
means  to  Insure  a  speedy  trial  on  the  issues 
Involved,  thereby  seriously  Interfering  with 
the  regular  order  of  business,  and  depriving 
others  of  their  right  to  have  their  causes  tried 
In  succession  as  they  appear  upon  the  calen- 
dar. Elliott,  Appi  Proc.  §  522;  2  Enc.  PL  & 
Prac.  347;  Foscallna  v.  Doyle,  48  Cal.  151. 
The  statute  authorizes  the  coiui,  upon  mo- 
tion, to  Bet  aside,  alter,  or  modify  so  much  of 
a  decree  of  divorce  as  relates  to  the  mainte- 
nance of  either  party  to  the  suit.  Hill's  Ann. 
Laws  Or.  §  502  It  will  thus  be  seen  that, 
while  the  dissolution  of  the  marriage  contract 
has  become  final,  the  court  rendering  the  de- 
cree nevertheless  retains  Jurisdiction  of  the 
cause  for  such  purpose,  and  hence  a  motion  to 
modify  that  part  of  the  decree  which  remains 
open  must  be  made  In  the  original  suit  While 
the  case  at  bar  Is  Instituted  to  set  aside  the 
decree  for  fraud  alleged  to  have  been  prac- 
ticed by  the  prevailing  party,  It  Is  no  part  of 
the  orlRiniil  suit;  and.  If  It  he  admitted  that 
this  court  has  authority  to  compel  a  party  to 
conti'Ibute  a  reasonable  sum  to  his  adversary 
as  attorney's  foes  xiimn  api>eal  from  an  order 
modifying  or  refusing  to  alter  the  allowance 
made  for  alimony,  it  Is  powerless  to  make 
any  order  to  that  effect  In  an  Independent 
suit,  In  the  absence  of  some  statute  authorlK* 
Ing  it.  In  the  case  before  us  there  Is  no  di- 
vorce suit  pending  botwfen  the  parties,  and, 
the  decree  In  that  resiwct  having  become  final, 
tills  court  haa  no  more  jiowcr  to  comiwl  plain- 
tiff, In  an  Indei>endent  suit,  to  provide  for  the 
payment  of  defendant's  counsel  fees,  than  It 
would  In  a  suit  with  any  other  person  (Me- 
Quipu  V.  SIcQulen.  61  How.  Prac.  280);  and 
hence  it  foltows  that  the  application  Is  denied. 
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COOPER  MFG.  CO.  v.  DELAHUNT  et  al. 
(Supreme  Court  of  Oregon.  Jan.  10,  1898.) 

APPBAL    and  ZbtBOB— HKHUflC'S  liMN— NOTICB 
TO  CONTKICTOR. 

A  material  man  sued  to  foreclose  a  lieo  up- 
on real  estate,  making  the  contractor  and  own- 
er both  parties.  The  contractor  deftinUed.  mid 
the  court  disniisse*!  the  suit.  The  plaintiff  up- 
pealed,  bnt  did  not  serve  the  cnntrnctor  with 
notice.  The  owner  moved  to  diBniisa  the  ai>- 
peal.  Btld  that,  the  owner  not  having  alleged 
factB  which  would  entitle  him  to  relief  asuinst 
the  contractor,  the  contractor  was  not  such  nec- 
eHBury  party  to  the  suit  as  to  Ik  entitled  to  no- 
tice ot  appeal. 

Appeal  from  drciilt  conrt.  Mnltnomah  coun- 
ty; I^yal  B.  Stearns,  Judge. 

Suit  to  foredose  mechanic's  lien  by  the  Coop- 
er ManufacturiDK  Company  afralnat  M.  J.  Dda- 
famit  and  otiienL  From  a  Judgment  of  dlsmls- 
BBl  the  plaintiff  a[^>eal8.  The  d^endant  M.  J. 
Delahnnt  mores  to  dismiss  the  apiwal.  Mo- 
tion denied. 

Geo.  A.  Brodle,  for  the  motion.  Dell  Stuart, 
oppoaed. 

PER  CrilIAM.  This  Is  a  motion  to  dismiss 
an  appeuL  The  transcript  shows  that  plain- 
tiff commenced  this  suit  to  foreclose  a  Hen 
upon  certain  real  property  of  the  defendant 
M.  J,  Delahunt,  for  material  furnished  to  the 
defendant  John  Chandler,  who,  by  virtue  of 
a  contract  with  Delahuoi  had  charge  of  the 
construction  of  a  house  for  the  latter  on  said 
premises.  Chandler  was  made  a  party,  and 
personally  served  with  summons,  but  made 
default,  and,  the  cause  being  tried  oa  the  Is- 
sues raised  by  other  [mrtles,  the  court  dls- 
mlsseu  the  suit,  and  plaintiff  appeals,  but  did 
not  serve  Chandler  with  notice  thereof.  The 
question  presented  for  consideration  is  wheth- 
er he  Is  an  "adverse  party,"  within  the  mean- 
ing of  the  statute,  upon  whom  the  notice  of 
appeal  must  be  served.  Hill's  Ann.  Laws  Or. 
{  537.  The  term  "adverse  party"  has  been 
held  to  mean  one  whose  interest  in  relation 
to  the  decree  complained  of  Is  In  conflict  with 
the  modlticntlon  or  I'eversal  sought  by  tlte  ap- 
peal. Lllllenthal  v.  Caravlta,  15  Or.  339,  15 
Pac  280;  Hamilton  v.  Blair,  23  Or.  ft4.  31 
Pac.  197;  The  Vktorlan,  24  Or.  121,  32  Pac. 
1040;  Mooily  v.  Miller.  34  Or.  179,  33  Pac. 
402;  Jackson  Co.  v.  Bloomer,  2S  Or.  110,  41 
Pac.  030.  The  statute  makes  every  con- 
tractor, having  charge  of  the  construction  of 
any  buUillng,  the  agent  of  the  owner,  for  the 
purpose  of  blndius  the  latter  for  the  value  of 
material  furnished  to  be  uH(>d  In,  or  labor  per- 
formed uiran,  such  builiiiug.  at  the  retiuest  of 
the  former.  Hill's  Ann.  Laws  Or.  §  3tMi9. 
The  contract  Is  therefore  entered  Into  be- 
tween t)te  perMous  furnishing  the  materials 
or  perforiniiig  the  labor  nnd  tlie  owner,  and 
while,  perhaps,  the  couti'actor  uiay  have 
brought  them  together,  he  Is  not  a  necessary 
party  to  a  suit  to  foreclose  a  mechanic's  lien, 
unless  a  personal  decree  Is  sought  against  him 


by  the  owner.  Osbom  v.  Ix)gu8,  28  Or.  308, 
87  Pac.  456,  38  Pac.  190,  and  42  Pac.  097.  If 
the  owner  has  settled  with  the  contractor  In 
full,  he  shall  be  entitled  to  recover  from  the 
latter  any  payment.  In  excess  of  the  contract 
price,  he  may  be  compelled  to  make  in  dis- 
charging liens  placed  upon  his  property  for 
which  the  contractor  was  originally  the  party 
liable.  Hill  Ann.  Laws  Or.  S  3679.  The  con- 
tractor, in  such  case,  might  be  a  necesaaiy 
party;  but,  before  the  court  could  render  any 
decree  i^Inst  him.  the  owner  should  all^e 
in  his  answer  sncb  facts  as  would  entitle  blm 
to  the  relief  provided  for  In  the  statute.  This 
lie  has  not  done  In  the  case  at  bor,  and  hence 
Chandler  la  not  an  adverse  or  necebsary  party 
to  the  appeal,  and,  such  being  the  case,  tlw 
nvttlon  Is  denied. 


LAXDIGAX  V.  MATER. 

(Supreme  Court  of  Oregon.   Jan.  10,  1898.) 

Conditional  Salbs— A89)0!«mbxt  —  Fixtlkes— - 
Bona  Finn  PfKCHASBRS— Moutqaoes— Cos-id- 
EltATION— NoTIfB— FoHECLOSUKB-DecKEE— CON- 
CLUBIVBirCSS— Plbadiko. 

1.  An  assigament  of  a  contract  for  the  pay- 
ment  of  the  price  of  goods  therein  set  forth, 
which  contains  the  conditions  on  which  tie 
promisor  may  retain  the  property  and  obtain 
a  perfect  title  thereto,  carries  with  it  the  right 
of  property  and  poBsesslou  for  condition  bro- 
ken, whether  default  occurred  before  or  after 
the  assignment. 

2.  The  original  character  of  chattels  may  be 
preserved  by  agreement,  when  they  are  of  such 
a  nature  as  not  to  lose  their  distinctive  identi- 
ty by  annexation  to  the  realty,  and  when  the 
removal  of  them  will  not  materially  impair 
their  vahie  or  ininre  the  structure  to  which 
they  are  attached. 

3.  The  title  of  a  pnrcbaser  of  realty  for  value 
and  without  notice  will  prevail  against  those 
claiming  chattels  annexed  thereto  under  an 
agreement  to  keep  them  in  their  original  char- 
acter separate. 

4.  An  actual  liability  contracted  by  becoming 
surety  on  a  redelivery  bond  constitntes  a  suffi- 
cient consideration  for  a  mort^rage. 

5.  A  bona  fide  mortgagee  of  land  is  entitled 
to  the  same  protection  as  a  bona  fide  purchaser. 

ti.  The  assignee  of  a  mortgage  i.s  protected 
afrainst  nil  the  claims  which  wore  invalid 
acain^jt  biR  assignor  by  reason  of  want  of  notice, 
althongh  before  the  assignment  he  had  knowl- 
edge of  such  claims. 

7.  A  specific  denial  in  the  reply  of  an  alle- 
gation in  the  answer  denying  knowledge  of 
plaintiff's  claim  at  the  time  of  the  execution 
sale  under  defendant's  mortgage  will  not  nega- 
tive a  separate  allegation  In  the  answer  deny- 
ing such  knowledge  at  the  time  defendants 
mortgage  was  executed. 

8.  It  is  error  to  permit  the  introduction  of  tes- 
timony to  dispute  an  allegation  in  an  answer 
niatrriai  to  the  defense  which  stands  admitted 
in  the  pleadings. 

9.  A  purchaser  at  mortgage  sale  Is  entitled 
to  the  same  protection,  as  to  other  claims,  as 
the  mortgagee. 

1(1.  A  decree  in  mortgage  foreclosure  Is  not 
(■(ineiusive  acninst  one  not  made  a  party  to  the 
Kiiit  who  is  iutercRted  in  the  property,  and 
hence  he  may  attack  the  mortgage  for  want  of 
good  faith  or  consideration. 

Appeal  from  drcuit  court,  Mnltnomah  coun- 
ty; E,  D.  Shattnck,  Judge. 
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Action  b7  John  Landi^n  against  F.  J.  Alex 
Mayer,  administrator  of  the  estate  of  George 
Herrall,  deceoBed.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed. 

This  action  was  instituted  to  recover  certain 
personal  property,  consisting  of  a  planer,  boil- 
er, engine,  and  goTernor,  bought  of  J.  M.  Ar- 
thur &  Co.  In  November,  1890,  by  Jonathan 
'J'lce,  who,  with  Viola  Tice,  then  entered  Into 
three  several  contracts  with  the  company,  all 
similar  In  nature,  and  In  form  as  follows: 

"Portland,  Oregon,  November  29th,  1890, 
9500.00.  June  5,  1891,  after  date,  without 
■grace,  for  value  received,  I  promise  to  pay  to 
the  order  of  J.  M.  Arthur  &  Co.,  at  I'ortland, 
Oregon,  five  hundred  and  no/100  dollars,  pay- 
able in  gold  coin  of  the  United  States  of  Amer- 
ica, with  interest  thereon,  in  like  coin,  from 
date  until  paid,  at  the  rate  of  ten  per  cent, 
per  annum.  And  In  case  action  Is  ln.stltute<1 
to  collect  the  money  above  mentioned,  or  any 
portion  tlu'reof,  1  promise  to  pay,  besides  the 
costs  prescribed  by  statute,  a  reasonable  attor- 
ney fee  In  such  suit  or  action.  The  above  note 
Is  given  upon  and  for  the  sole  consideration 
that  the  said  J.  M.  Arthur  &  Co.  have  agreed 
and  promi8cd  that,  upon  the  payment  of  the 
said  note,  principal  and  Interest,  at  maturity, 
and  all  other  sums  of  money  payable  to  J.  M. 
Arthur  &  Co.,  then  due,  or  to  become  due, 
whether  evidenced  by  note,  book  account,  or 
otherwlf^e,  they  will  sell  and  transfer  to  the 
undersigned  the  property  described  in  Exhibit 
A,  below,  which  is  hereby  made  a  part  of  this 
agreement,  which  the  said  J.  M.  Arthur  &  Co. 
have  intrusted  to  the  care  of  the  undersigned. 
It  la  admitted  and  agreed  that  the  said  property 
so  intrusted  Is  tlie  property  of  said  J.  M,  Ar- 
thur &  Co.,  and  the  legal  title  thereof  is  in  said 
J.  M.  Arthur  &  Co..  and  shall  remain  hi  them 
until  they  shall  make  the  aforesaid  sale  and 
transfer,  after  all  the  payments  aforesaid  shall 
be  paid.  And  the  undersigned  agree  to  return 
the  said  property,  as  set  forth  In  said  Exhibit 
A,  to  the  said  J.  M.  Arthur  &  Co.,  If  requested, 
at  any  time  before  said  sale  and  transfer.  In 
good  order,  and  such  return  shall  not  extin- 
guish or  alter  the  UabiUty  of  the  undersigned 
to  pay  the  principal  and  Interert  aforesaid. 
And  the  undersigned  also  agree  to  keep  said 
property  Insure*!  In  a  sufficient  amount  in 
favor  of  J.  M.  Arthur  &  Co.,  to  cover  their  In- 
terest at  all  times  l)efore  the  completion  of  this 
agreement.    Jonathan  Tlce.    Viola  Tice." 

"Exhibit  A.  One  No.  6  Glen  Cove  planer  and 
matcher,  complete,  with  countershaft  and 
match  heads." 

These  contracts  were  assigned  to  plaintiff 
by  Indorsements,  as  follows:  'I'^or  value  re- 
ceived we  hereby  assign  to  J.  I^antUgan  or  or- 
der all  our  title  to,  interest  In,  and  rights  un- 
der the  within  contract,  without  recom-se.*' 

It  appears  from  the  testimony  that  tlie  prop- 
ei'ty  was  furnished  the  said  Jonatlian  Tice  to 
be  |)hu'ed  in  a  structure  known  as  tlie  "South 
rortlaud  Mill,"  and  that  It  was  so  placed  dur- 
ing Its  construction.  The  boiler  was  set  In  the 
wall,  and  covered  with  brick  and  mortar,  the 


engine  bolted  down  with  rods  running  through 
the  timbers  on  which  It  rested,  and  the  planer 
attached  to  the  floor  by  wood  screws  or  bolts, 
and  all  connected  by  steam  pipes  or  belts,  and 
operated  by  the  engine  in  the  manner  usual  In 
such  miUs.  Subsequently  the  South  Portland 
Lumbering  Company,  a  corporation,  became 
the  owner  of  the  mill  and  property  In  contro- 
versy. On  December  10,  1891,  the  company 
executed  a  mortgage  to  George  Herrall  on  the 
premises  upon  which  the  mill  was  erected, 
with  appiu'tenanccB.  Later  a  suit  was  insti- 
tuted by  Henry  Falling  against  the  South 
Portland  Lumbering  Company  and  others,  In- 
cluding Herrall,  to  foreclose  a  prior  mortgage, 
in  which  suit  Herrall,  by  answer,  set  up  his 
mortgage.  Both  mortgages  were  foreclosed, 
and  a  sale  ordered,  at  which  Herrall  became 
the  purcliaser.  and  subsequently  obtained  a 
slierlfF's  deed,  and  bis  administrator  now  claims 
the  property  sued  for  as  an  innocent  purchaser 
without  notice  or  knowledge  of  plaintiff's  claim 
or  demand.  I'laintlff  recovered  In  the  tnurt 
below,  and  defendant  apiiente. 

B.  B.  Beekman  and  A.  R.  Mendenhall,  (or 
appellant.    Jolm  H.  Hall,  for  respondent 

"W'OLVERTON,  J.  (after  stating  the  facts^. 
It  is  urged  that  the  assignments  by  J.  M. 
.\rthur  &  Co.  to  the  plaintiff  transferred  their 
claims  or  demands  only,  and  that  the  title  to 
the  pi'oiK'rty  notwithstanding  remained  In  J. 
M.  Arthur  &  Co.  In  this  we  cannot  concur. 
The  contracts  are  not  only  evidences  of  J.  M. 
Arthur  &  Co.'s  denuinda  against  Tice,  but  they 
contain  tlie  conditions  upon  which  he  may  re- 
tain the  property,  and  obtain  a  perfect  title 
thereto.  It  having  been  delivered  Into  bis  pos- 
session with  the  execution  of  such  contracts. 
The  transactions  amount  to  conditional  sales, 
with  delivery  of  ]K>Hsession,  the  sole  purpose 
of  retaining  the  bare  legal  title  being  to  aeciu'e 
payment  of  tlie  purchase  price.  Tice  could 
not  be  deprived  of  his  possession  or  right  to 
acquire  the  title  except  for  some  default  in 
his  agreements,  and.  In  view  of  these  condi- 
tions, we  think  tbat  the  aauignments  the 
contracts  carried  with  them  the  right  of  prop- 
ertj',  together  with  the  right  of  possession  for 
condition  broken.  Plaintiff  could  therefore 
maintain  the  action,  and  It  could  make  no 
difference  whether  the  defaults  occurred  l)e- 
fore  or  subsequent  to  the  assigmuents. 
Foundry  Co.  v.  Pascagoula  Ice  Co.,  72  Miss. 
60S,  18  South.  3G4;  Scblleman  v.  BowUn,  3tt 
Minn.  198,  30  N.  W.  879;  Lahmers  v.  Schmidt 
35  Mhm.  4»4,  29  N.  W.  169;  Burneli  v.  Mar- 
vin, 44  Vt  277.  Ordinarily,  the  i^eraonalty 
sought  to  be  recovered  woiild  be  classed  as 
fixtures,  and  coib^idered  part  and  parcel  of 
the  realty  to  which  they  are  annexed.  But 
where  cliiittels  are  of  such  a  nature  as  tbat 
they  do  not  lose  their  distinctive  Identity  by 
annexation,  ana  do  not  thereby  become  so 
essentially  a  part  of  the  structure  as  that  their 
removal  will  materially  injure  or  destroy  the 
structure,  or  destroy  or  unnecessarily  impair 
the  value  of  the  chattels,  their  original  char- 
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acter  may  be  preserred  agreement  of  the 
parttes  Interested.  Henkle  t.  IMllon,  iS  Or. 
eiO,  17  Fac.  148;  Blnkley  t.  Forkner  dnd. 
Snp.)  19  N.  H.  788;  Tiflt  v.  Horton,  S8  H.  T. 
S77;  SIsHon  t.  Hlblnrd,  75  N.  T.  S4S.  A  pur- 
chaser, however,  of  the  realty  to  which  such 
imperty  has  become  so  annend,  for  valne, 
and  without  notice  or  knowledge  of  the  dls- 
tlnctlre  character  cast  upon  It  by  the  agree- 
ment, will  take  It  as  a  part  and  parcel  of  the 
realty,  and  his  title  will  prevail  as  against 
those  claiming  under  the  agreement.  Hnhr  r. 
Jones,  23  Or.  332,  SI  Pac.  M6;  Forrest  t. 
Kelson,  106  Pa.  St  481.  Now,  If  Herrall,  as 
defendant  claims,  became  surety,  at  the  In- 
stance of  the  South  Portland  Lumber  Com- 
pany upon  a  redelivery  bond  for  such  com- 
pany, and  thereby  contracted  an  actual 
liability,  this  would  constitute  a  sufficient  con- 
sideration for  the  mwtgage  gtren  Um  ft>r  his 
lnd«nnity.  That  question  was  properly  sub- 
mitted to  the  Jury. 
Defendant  In  his  answer  all^^  that  the 

South  Portland  Lumber  Company,  "on  , 

1891,  being  the  owner  In  fee  and  In  possession 
of  said  property,  executed  and  delivered  to 
this  defendant,  who  had  no  notice  or  knowl- 
edge of  plalntUTs  claim  or  of  any  of  the  facts 
alleged  in  the  comi^Int,  Its  mortgage  on  all 
said  real  property."  Then,  after  showing  the 
foreclosure  of  Falling's  prior  mortgage,  and  of 
Herrall's  mortgage  in  the  same  stUt,  he  having 
been  made  defendant,  It  Is  further  alleged: 
"That  on  March  SO,  1893,  upon  execution  sale 
under  said  decree,  this  defendant  became  the 
purchaser  of  all  of  said  real  property  for  $1^- 
600,  which  he  then  paid,  and  on  May  18, 1893. 
the  said  circuit  court  confirmed  said  sale  In 
an  respects;  that  defendant  had  no  notice  of 
idalntlflTs  claim,  and  was  an  Innocent  porchas- 
er,  for  value,  of  all  of  said  i-eal  property." 
This  latter  clause,  allef^ng  want  of  notice  and 
knowledge,  Is  denied  specfflcally  by  the  reply, 
but  the  fonner  one  Is  not,  and  therefore  stands 
admitted.  PlalntUf  was  permitted  to  prove, 
over  the  objection  of  defendant,  that  at  and 
prior  to  tbe  time  of  the  execution  of  the 
mortgage  Herrall  had  notice  and  knowledge 
of  the  claim  referred  to,  and  this  la  assigned 
as  error.  To  meet  this  claim  of  error,  the 
plaintiff  urges  that  the  allegations  are  both 
touching  the  same  fact  and  therefore  that  a 
denial  of  one  la  sufficient  If  such  was  the 
case.  It  would  not  have  been  necessary  to  re- 
peat the  denials.  The  former  allegation, 
however,  Is  of  the  absence  of  notice  or  knowl- 
edge at  the  time  of  the  execution  of  the  mort- 
gage, and  the  latter  has  reference  to  the  time 
of  purchase  at  the  execution  sale.  The  distinc- 
tion Is  marked,  and  quite  material.  The  doc- 
trine Is  specifically  stated  In  the  faeadnote  to 
Pierce  v.  Faunce,  47  Me.  B07,  that  "a  mort- 
gage Is  pro  tanto  a  imrcluise,  and  the  bona  fide 
mortgagee  or  assignee  of  the  mortgage,  with- 
out notice  of  a  prior  claim,  Is  entitled  to  the 
same  protection  as  a  bona  fide  grantee  with- 
out notice."  See,  also,  Porter  v.  Greene,  4 
Iowa,  671;  ManuCactnring  Co.  v.  Chalmers, 
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2  Utah,  542;  and  2  Jones.  Mortg.  I  710.  And 
In  Flalsted  v.  Holmes,  68  N.  H.  619,  tbe  same 
doctrine  Is  announced  as  It  respects  personal 
chattela  It  Is  also  established  that  a  pur- 
chaser, with  notice  from  a  prior  bona  fide  pur- 
chaser without  notice,  who  Is  entitled  to  pro- 
tection as  such,  is  himself  entitled  to  the  same 
protection  as  It  concerns  claims  which  were 
Invalid  as  against  his  grantor.  Yarick  v. 
Bri^,  6  Paige,  323;  Wood  v.  Chapin,  IS  N. 
Y.  509;  Webster  v.  Van  Steenbergb,  46  Barb. 
211;  Pierce  V.  Faunce,  supra. 

It  thus  appears  that,  If  Herrall  took  and 
received  the  mortgage  bona  fide  and  for  val- 
ue, he  would  be  protected,  although  he  may 
have  had  knowledge  of  plaintiff's  claim  at 
the  time  he  purchased  at  the  sale  under  the 
decree.  So  It  cannot  be  that  the  allegation 
of  the  absence  of  notice  at  the  time  of  the 
execution  of  the  mortgage  Is  of  the  same 
fact  aa  the  allegation  of  want  of  notice  at 
the  time  of  purchase  at  the  execution  sale. 
It  may  also  be  predicated  of  the  former  al- 
legation that  It  Is  of  a  fact  material  to  the 
defense,  and  ought  to  have  been  denied  If  it 
was  designed  to  controvert  It  Not  having 
been  denied.  It  becomes  a  fact  admitted,  and 
is  conclusive  upon  the  plaintiff,  and  It  was 
error  In  the  court  to  permit  the  Introduction 
of  testimony  tending  to  dispute  It.  The 
purchase  of  Herrall  was  under  the  decree  of 
foredosnre.  which  Included  the  foreclosure 
of  his  mortgage  as  well  as  that  of  Falling, 
the  plaintiff  In  the  suit.  The  execution  must 
be  deemed  to  have  Issued  at  the  Joint  request 
of  himself  and  the  plaintiff  tiiereln  (subdi- 
vision 1,  I  417,  Hill's  Ann.  Laws  Or.),  and 
a  purchaser  at  the  sale  would  be  entitled  to 
like  protection  as  Herrall  would  be  under 
his  mortgage. 

The  defendant  introduced  in  evidence  In 
bis  own  behalf  the  mortage  from  the  South 
Portland  Lumber  Company  to  Herrall  and 
the  Judgment  roll  in  the  foreclosure  suit 
The  mortgage  purported  to  be  given  to  se- 
cure the  payment  of  a  promissory  note  colt 
Ing  for  ¥7,500  executed  by  said  compai^  to 
Herrall.  The  judgment  roU  also  showed 
that  the  decree  was  In  ftivor  of  Herrall  tar 
a  like  amount.  Evidence  was  offered  In  re- 
buttal by  plaintiff,  and  received  over  objec- 
tions, tending  to  show  that  the  said  consider- 
ation for  the  mortgage  was  different  from 
what  It  purported  to  be  upon  Its  face.  It  is 
claimed  that  the  decree  Is  conclusive  against 
plaintiff,  both  as  to  the  good  faith  and  suffi- 
ciency of  consideration  for  the  mortgage. 
But  this  cannot  be  so.  The  plaintiff  was 
not  made  a  party  to  the  foreclosure  suit 
and,  not  having  had  his  day  In  court,  could 
not  be  bound  by  the  decree,  as  It  may  af- 
fect the  property  sought  to  be  recovered. 
The  mortgage  stands  as  to  him  as  though 
it  had  never  been  foreclosed,  and  he  Is  at 
full  liberty  to  attack  It,  for  want  of  good 
faith  or  a  valid  consideration  to  support  it 
OS  though  the  decree  had  never  been  enter- 
ed. But  for  the  error  noted  the  Judpnent 
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^111  be  reversed,  and  the  cause  remanded  for 
flucb  further  proceedlnss  as  may  seem  ad- 
Tlsable,  not  InconslBtent  with  this  opinion. 


DAVIS  T.  EMMONS. 
(Snpreme  Court  of  Oregon.  Jan.  10,  1806.) 

PlBADINO— AdHIPSIONS— CUHUUTITa  EvinBHOB — 
Ubfosition 8— Waiver  or  OBiBcriOKS— Bill  of 

EXOBPTIOKB— PRBSUMPTIOK  AS   TO  OMISSIONS— 

Rbopbning  Ca8B— Failubb  to  Ask  FsBBiipToaT 
Insthdotion. 

L  Where  the  pleadings  admit  the  sale  and 
delivery  of  goods  to  defendant,  it  will  be  pre- 
sumed that  they  were  charged  to  him  on  the 
books  of  the  seller;  and  there  is  no  error  in  the 
admission  of  said  books  aa  evidence  to  corrobo- 
rate the  presumptioQ. 

2.  Under  Hill's  Ann.  Laws,  $  827,  providing 
that  "no  objections  can  be  made  at  the  trial 
to  the  rdevancy  of  the  testimony  or  the  form  of 
the  ioterrogatorr,  unless  the  same  appear  by  the 
deposition  or  written  interrogatories  to  have 
been  taken  at  the  time  of  the  examination  or 
the  settling  of  anch  interrogatories,"  where  no 
croBB-interrogatorieB  were  Sled,  waA  no  objec- 
tions as  to  form  were  made,  a  party  cannot 
complain  at  the  trial  as  to  the  form  of  Buch 
Interrogatories. 

8.  Where  a  bill  of  exertions  doea  not  contain 
the  whole  of  a  depoaltlon,  it  will  be  presumed 
that  there  has  been  a  compliance  with  the  pro- 
vision of  Hill's  Ann.  Laws,  98  816-818,  pro- 
viding for  such  interrogatories  as  the  respective 
parties  mar  prepare  to  be  settled  by  the  clarl^ 
and  that  the  other  party  had  doe  notice  there- 
of. 

4.  Where  the  bill  of  exceptions  does  not  con- 
tain a  copy  of  an  account  to  the  admission  of 
which  as  evidence  objection  was  made.  It  will 
be  presumed  that  the  evidence  was  admissible; 
and.  If  there  was  no  controversy  as  to  the  Iden- 
'ttty  of  the  goods,  the  description  in  the  copy  of 
the  account  will  oe  presnmed  to  have  been  cor- 
rect, 

5.  No  error  can  be  predicated  on  failure  to 
strike  out  the  answer  to  an  interrogatory  in  a 
deposition  in  which  reference  Is  made  to  a  re- 
ceipt for  money  admitted  to  have  been  paid, 
where  said  receipt,  although  attached  to  the 
deposition  as  an  euiihlt,  was  not  made  a  part 
of  the  record. 

6.  Under  Hill's  Ann.  Iaws,  S8  106,  830,  pro- 
vlding  that  the  order  of  proof  is  a  matter  in 
the  diBCretion  of  the  court,  the  action  of  the 
court  in  permitting  a  case  to  be  reopened  will 
not  be  reviewed  unless  the  court  abased  its 
discretionary  powers. 

7.  A  defendant  who  fails  to  ask  a  peremptory 
instruction  cannot,  on  appeal,  urge  that  no  evi- 
dence was  offered  to  support  plalntifTs  case. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; Hairy  E.  McGinn,  Judge. 

Action  by  M.  M.  Davis,  assignee,  against 
H.  H.  Emmons.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

This  Is  an  action  by  M.  M.  Davis,  as  as- 
signee of  the  Coast  Carriage  ft  Wagon  Com- 
pany, an  Insolvent  corporation,  to  recover 
from  H.  H.  Emmons  the  sum  ot  f335.76,  al- 
leged to  be  the  agreed  price  of  certain  mer- 
cliandlBe  sold  and  delivered  to  defendant,  and 
reiwlrs  made  to  his  bugf^y.  The  answer  ad* 
mits  that  the  goods  were  so  sold  and  deUv- 
ered,  and  the  repairs  so  made,  but  denies  that 
the  price  to  be  paid  therefor  was  agreed  opoo, 
and  wen  that  the  reasouaUe  valne  thereof 
was  only  ^alSOJiei.   The  defendant  also  alleges 


that,  at  the  time  tbe  sales  were  ouumnmated 
and  the  repairs  made,  A.  0.  Sknmcnis,  B.  W. 
EIomKuis,  and  himself  vera  partnersb  engaged 
In  tbe  practice  of  law.  under  tbe  flm  nans 
of  ^'i^"u>"«>  tt  Bmmons;  that,  prior  to  aald 
sales  and  repairs,  said  firm  performed  service 
for  the  Cost  Carriage  &  Wagon  Company, 
for  which  a  charge  of  $3,000  was  made;  but 
upon  a  settlement  with  the  latter,  in  whldi  the 
value  of  said  goods  and  repairs  was  deducted 
from  the  charge  finally  agreed  upon  for  Bodi 
service,  there  was  found  to  be  due  tbe  sum 
of  (2,00(^  which  the  oorp<NratIon  thereafter 
fully  paid.  The  reply  having  put  in  issue  the 
allegations  of  new  matter  contained  la  the 
answer,  a  trial  was  had,  resolting  In  a  verdict 
and  judgment  In  favor  of  plalntlif  for  |290l25w 
and  defendant  aroeals. 

W.  A.  Williams,  for  ai^eUsnt  B.  Mo^ 
ges,  for  respondent 

MOORE,  C.  J.  (after  stating  the  facts).  It 
l8  contended  by  counsel  for  defendant  that  the 
court  erred  In  permitting  the  books  of  the 
Coast  Carriage  &  Wagon  Company  to  be  of- 
fered In  evidence.  It  appears  that,  at  the 
trial,  plaintiff  called  one  C.  H.  Oldm  as  a  wit- 
ness, who  testified,  in  substance,  that  he  was 
the  bookkeeper  of  said  corporation;  that, 
l^>on  defendant's  orda,  tbe  merchandise  in 
question  was  sold  and  delivered  to  him,  and 
the  repairs  made  upon  Us  buggy;  that  the 
firm  of  Bmmons  &  Emmona  neva:,  to  hla 
knowledge,  received  any  goods  from  tbe  cor- 
poration; that  tiie  goods  so  ddivered  and  the 
repairs  so  made  were  charged  to  the  account 
of  H.  H.  Emmons;  and  that  the  goods  which 
w&ce  obtained  from  tiae  corporatlmi  by  A.  0. 
Kmmons  were  charged  to  tbe  lattw.  The  an- 
swers of  thte  witness  In  ration  to  tiie  per- 
sons against  whom  the  charges  were  made 
having  been  giren  over  defendant'a  objection, 
be  moved  to  strike  tliem  ont,  contending  that 
tbe  books  of  the  corporation  afforded  the  best 
evidence  et  tbe  transaction;  whereiqpaai  the 
cour^  over  defendant's  objectlcm,  pennUted 
said  books  to  be  offered  in  evidoKe.  as  a 
circumstance  tending  to  show  to  whom  the 
credit  was  origimUly  given.  It  win  be  ob- 
served that  defendant  admitted  the  sales  and 
repairs  to  have  been  made  to  and  for  him, 
but  alleees  that  the  acoonnt  was  adjusted  in 
the  settlement  which  was  effected  between 
plaintifTB  assignor  and  Wmnyima  &  Emmons. 
This  being  so,  It  was  immatorlal  to  wbtnn  the 
corporation  gave  the  credit  tas  the  valne  of 
the  goods  sold  and  the  repairs  made,  as  tbe 
account  therefor  would  form  a  valuable  con- 
sideration pro  tanto  for  the  settlement.  "Tbt 
admlsidon  of  a  fact  in  a  pleading*"  says  Jodge 
Elliott  in  bis  work  on  Amdlate  Procedure 
(section  ^7),  "Is  an  implied  taivltatlon  author 
Izlng  an  assumption  tbat  evldoice  of  tiie  ad- 
mitted fact  is  unnecessary."  13ie  rule  is  also 
well  settled  that,  If  evldeuce  be  admitted  to 
prove  a  fact  which  the  pteadlngs  admit  no 
prejudicial  error  Is  tbere^  oommltted.  Wil- 
liams T.  Guile,  46  Hun,  015;  Coffer  r.  Lffooa 
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(Com.  PI.)  10  N.  T.  Supp.  317;  Consaul  v. 
Sheldon,  35  Neb.  347,  52  N.  W.  IIM;  Lum- 
ber Co.  T.  Newklrk,  80  Cal.  275,  22  Pac.  231. 
When  goods  are  sold  to  a  person,  the  law  pre- 
sumes that  he  will  pay  for  them  upon  their 
delivery.  Lawson,  Pres.  Et.  68.  In  the  case 
at  bar,  the  goods  having  been  sold  and  deliv- 
ered to  defendant,  It  must  be  prestmied,  under 
the  foregoing  rule,  that  the  account  therefor 
was  charged  to  him;  and,  sudi  being  the  case, 
he  cannot  have  been  Injured  by  the  adnaisslon 
of  ctunulative  evidence  which  tended  to  cor- 
roborate the  presxmiptlon. 

It  is  Insisted  that  the  court  erred  in  per- 
mitting plaintiff  to  offer  In  evidence,  ov^  de- 
fendant's objection  and  exception,  certain  In- 
terrogatoTles,  and  the  answers  thereto,  con- 
tained In  the  deposition  of  one  Charles  T. 
Brace,  taken  out  of  the  state,  for  the  reason 
that  the  questions  are  leading  and  suggest  the 
answers  given.  T^e  statute,  in  general  terms, 
authorizes  the  deposition  of  a  witness  out  of 
the  state  to  be  taken  by  commission,  issued  by 
the  clerk,  upon  the  application  of  either  party, 
upon  five  days'  previous  notice,  and  provides 
that  such  interrogatories,  direct  and  cross,  as 
the  respective  parties  may  prepare,  to  be  set- 
tled by  the  clerk  In  a  summary  manner  as  to 
the  form  thereof,  If  the  parties  disagree,  may 
be  annexed  to  the  commission.  Hill's  Ann. 
lAWS  Or.  H  S1&818.  It  iB  stated  In  the  bill 
of  exceptions  that  "there  were  no  cross-inter- 
rogatories propounded,"  and  from  this  recital 
It  Is  Insisted  by  counsel  for  plaintiff  tbat,  while 
the  interrogatories  objected  to  may  be  sub- 
ject to  the  criticism  urged,  defendant  waived 
every  objection  to  the  form  thereof,  and  tacit- 
ly consented  to  their  annexation  to  the  com- 
mission. In  the  al»ence  of  any  statute  upon 
the  subject,  the  rule  is  unlveTsal  that  an  ob- 
jection to  the  form  of  an  interrogatory  to  be 
annexed  to  a  commission  to  take  testimony 
must  be  made  vrhen.  the  question  Is  propound- 
ed; and,  if  not  taken  at  that  time,  it  will  be 
too  late  to  urge  such  objection  when  the  depo- 
sition is  offered  In  evidence.  5  Am.  &  Eng. 
Enc.  Law,  612;  Rowe  v,  Godfrey,  16  Me,  128; 
Brown  V.  Fobs,  Id.  257;  Walsh  T.  Agnew,  12 
Mo.  343;  Chambers  v.  Hunt,  22  N.  J.  Law, 
552.  Our  statute  has  adopted  this  rule,  and 
provides  that  a  d^sitlon  taken  pursuant  to 
its  provisions  may  be  used  by  either  party  up- 
on the  trial  against  a  party  receiving  notice  of 
an  application  for  a  commission  to  take  the 
same,  subject  to  all  1^1  exceptions.  "But 
no  objections  can  be  made  at  the  trial  to  the 
relevancy  of  the  testimony  or  the  form  of  the 
Interrogatory,  unless  the  same  appear  by  the 
deposition  or  written  Interrogatories  to  have 
been  taken  at  the  time  of  the  examination  or 
the  settling  of  such  interrogatories."  Hill's 
Ann.  Laws  Or.  {  827.  The  bjU  of  exceptions 
does  not  purport  to  contain  the  whole  deposi- 
tion, in  the  absence  of  whl(^  it  must  be  pre- 
sumed that  the  provisions  of  the  statute  were 
complied  with  before  the  commission  Issued, 
and  that  defendant  had  due  notice  thereof; 
and.  as  no  objections  to  the  form  of  ti»  inter- 
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rogatories  are  noted  thereon,  he  was  precluded 
from  insisting  at  the  trial  that  they  were  mis- 
leading or  suggestive. 

Defendant  also  moved  to  strike  out  the  fol- 
lowing answer  to  Interrogatory  No.  5  of  said 
deposition,  to  wit:  "The  goods,  wares,  and 
merchandise  referred  to  In  my  answer  to 
Int.  No.  4  are  fully  described  and  set  forth,  to- 
gether with  the  price  of  said  goods,  wares, 
and  merchandise.  In  the  copy  of  the  account 
taken  from  my  books,  as  said  trustee,  hereto 
attached  and  marked  'Ex.  A';  and  said  goods, 
wares,  and  merchandise  were  to  be  paid  for 
on  presentation  of  the  account."  This  objec- 
tion was  based  upon  tbe  ground  that  the 
books  furnished  tbe  best  evidence  of  the 
fact  stated,  and  that  the  copy  of  the  account 
so  attached  to  tbe  deposition  was  Inadmissi- 
ble In  evidence,  without  first  showing  the 
loss  of  said  books,  or  presenting  some  rea- 
son that  would  excuse  the  witness  from  pro- 
ducing them.  The  bill  of  exceptions  does 
not  purport  to  contain  the  copy  of  the  ac- 
count. In  view  of  which  It  must  be  presumed 
that  tbe  evidence  was  admissible.  There  wad 
no  controversy,  however,  as  to  the  identity 
of  the  goods,  wares,  and  merchandise  so  sold 
and  delivered,  and  hence  the  description 
thereof  in  the  copy  of  the  account  most  be 
deemed  correct^  and  the  failure  to  describe 
them  more  partlcalariy  In  tbe  Bwwa  Imma- 
terial. 

It  is  also  maintained  that  the  court  erred 
In  faUIng  to  strike  out  tiie  answer  to  Inter- 
TogBiory  No.  7,  which  Is  as  foHows:  "The 
account  set  forth  In  my  answer  to  Int  No. 
5  was  not  included  or  considered  In  any 
manner  in  said  settlement,  the  final  agreement 
for  which  was  contained  In  a  letter  from  me 
to  the  Tea  Broeck  Collection  Agency,  or  O. 
H.  T&i  Broeck,  the  authorized  agmte  or  at- 
torneys of  said  Emmons  &  Emmons,  and 
agreed  to  by  them,  which  said  letter  la  not  in 
my  possession.  The  receipt  Is  hereto  at- 
tached, and  marked  'Ex.  B."*  The  bill  of 
exceptions  does  not  purport  to  contain  this 
latter  exhibit,  but,  as  It  to  alleged  in  the  an- 
swer that  this  witness  paid  12,000  in  the  set- 
tlement of  the  Emmons  &  Emmons*  account, 
it  most  be  presumed  that  this  was  the 
amount  so  paid  by  him.  At  least.  If  It  were 
otherwise,  or  Included  tbe  account  so  diarged 
to  defendant,  he  would  have  incorporated  It 
in  the  record;  but,  not  having  done  so,  no  er- 
ror can  be  predicated  upon  the  court* s  failure 
to  strike  out  the  answer  complained  of. 

It  is  contended  that  the  court  erred  In  per- 
mitting plaintiff,  over  defendant's  objection, 
to  reop^  the  case,  after  he  bad  rested,  and 
to  call  Judge  Raleigh  Stott  as  a  witness  to 
prove  the  original  cause  of  action.  The  or- 
der of  proof  at  the  trial  of  a  cause  is  a  mat- 
ter regulated  by  the  sound  discretion  of  the 
trial  court  (Hill's  Ann.  Laws  Or.  S  106,  subd. 
3,  and  section  830),  and,  like  all  other  ques- 
tions of  that  character,  will  not  be  reviewed 
except  for  an  abuse  thereto,  which  la  not  ap- 
parent in  the  case  at  bar. 
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It  Is  also  contended  that  there  was  no  evi- 
dence offered  at  the  trial  that  tended  to  dis- 
prove the  settlement  and  payment  of  the 
claim,  as  testified  to  by  derendant's  wit- 
nesses; but  as  the  court  was  not  requested 
to  Instruct  the  jury  to  Ond  for  the  defendant, 
on  account  of  the  faUiu"e  of  evidence,  he  Is 
not  iu  a  position  to  urge  the  error  of  which 
he  complains.  There  being  no  prejudicial  er- 
ror in  the  record,  the  Judgment  Is  affirmed. 


LADD  et  al.  t.  CTTY  OP  PORTLAND  et  al. 

(Supreme  Court  of  Oregon.   Jan.  10,  1896.) 
CosBTiTirrioKAL  Law — Citt  CnARTBKs— Obliga- 
tions OF  CoSTB*CT8— Special  Asskssmexts. 

1.  Charter  of  East  Portland  (Laws  1870.  p. 
156),  art.  6,  providing  that  the  trustees  may  im- 
prove a  street  within  the  city  limits  at  the  ex- 
pense of  abutting  pn^>erty  owners;  and  aectiou 
^T,  providing  that,  when  a  street  has  been  once 
improved  under  the  charter,  such  street  shall 
not  be  again  improved,  but  may  be  repaired, — 
are  not  a  contract  between  a  property  owner  on 
a  street  so  improved  and  the  public  that  his 
property  shall  for  all  time  thereafter  be  exempt 
from  special  assessment:  and  the  passago  of  a 
charter  for  the  city  of  Portland,  which  had  heon 
consolidated  with  East  Portland  by  Laws  1SI>1, 
p.  706.  providing  (Laws  1893,  p.  810,  c.  9) 
that  the  council  may  improve  any  street  there- 
of, nnd  assess  the  cost  on  abutting  property,  is 
not  in  conflict  with  Const.  U.  S.  art.  1.  §  10, 

fiar,  1,  providing  that  no  state  shall  pass  auy 
aw  impairing  the  obligations  of  contracts, 

2.  A  tax  levied  by  authority  of  the  charter  of 
Portland  (Laws  1893,  p.  810,  c.  9),  for  the  im- 
{irovement  of  the  same  property  that  had  been 
miproved  under  the  charter  of  East  Portland 
(Laws  1870,  p.  15G,  art.  6,  9  27),  is  valid. 

3.  The  provision  in  the  act  consolidating  East 
Portland  with  the  city  of  Portland  (Laws  ISOl. 
p.  796),  providing  that  no  rights  previously  vest- 
ed should  be  lost  or  impaired,  did  not  prohibit 
tile  legislature  from  conferring  on  the  city  of 
Portland,  by  charter,  authority  to  tax  the  im- 
provement of  a  street  to  the  abutting  property 
owner,  who  had  paid  a  tax  for  an  improvement 
of  the  same  street  before  the  consolidation  of 
the  said  cities,  under  the  charter  of  East  Port- 
land, proviuing  that  a  property  owner  should 
be  required  to  pay  tax  for  the  improvement 
of  the  same  street  but  once. 

Appeal  from  circuit  court,  Multnomah 
county;  I^yal  B.  Steams,  Judge. 

Action  by  William  M.  Ladd  and  others 
against  the  city  of  Portland  and  others. 
From  a  judgment  In  favor  of  defendants, 
plaintiffs  appeal.  AfHrmed. 

F.  v.  Holman,  for  appellants.  William  M. 
Cake,  City  Atty.,  for  respondents. 

BEAX,  J.  This  Is  a  suit  to  restrain  the 
collection  of  an  assessment  for  street  Im- 
provements. The  facts.  In  brief,  are  that 
by  article  6  of  the  charter  of  East  Portland, 
adopted  In  1870,  the  board  of  trustees  was 
authorized  and  empowered  to  Improve  the 
streets  and  parts  of  streets  within  the  limits 
of  the  city  at  the  expense  of  the  abutting 
property;  but  It  was  provided  (section  27) 
that,  when  a  street  "has  been  once  Improv- 
ed, under  and  by  virtue  of  the  provisions  of 
this  chapter,  thereafter  such  street  or  part 


thereof  is  not  subject  to  be  again  Improved, 
but  may  be  repaired."  Laws  1870,  p.  156. 
Under  the  power  thus  delegated,  the  board 
of  trustees  of  East  Portland,  In  1883,  made 
a  full  Improvement  of  Fifth  street  in  front 
of  plaintlfTs'  property  by  building  to  the  es- 
tablished grade  an  elevated  roadway  36 
feet  wide,  with  an  elevated  sidewalk  12  feet 
wide  on  each  side  thereof,  and  assessed  the 
cost  upon  the  abutting  property,  which  as- 
sessment was  duly  paid  by  plaintiffs'  prede- 
cessor In  interest.  Afterwards,  and  in  1^1. 
the  cities  of  Portland,  East  Portland,  and 
Alblna  were,  by  an  act  of  the  legislature, 
consolidated  Into  one  municipality,  under 
the  name  of  the  city  of  Portland,  and  the 
several  acts  of  Incorporation  of  the  respec- 
tive cities  repealed.  Laws  1891,  p.  796.  In 
1893  (I^ws  1893,  p.  810)  the  present  charter 
of  the  city  of  Portland  was  passed,  and  the 
act  of  1801  repealed,  all  vested  rights  being 
preserved.  By  chapter  9  the  council  is  giv- 
en power  and  authority,  whenever  It  deems 
it  expedient,  to  Improve  any  street  or  part 
thereof,  and  assess  the  cost  on  the  abutting 
projierty.  Under  the  authority  thus  grant- 
ed, the  common  council.  In  1894,  proceeded 
to  and  did  Improve  said  Fifth  street  along 
and  In  front  of  the  plaintiffs'  property,  for- 
merly Improved  under  the  East  Portland 
charter  of  1870,  assessed  the  cost  thereof 
against  the  abutting  property,  and  was 
threatening  to  enforce  Its  collection  when 
this  suit  was  brought. 

Plaintiffs  contend  that  the  provisions  of 
the  act  of  1893,  authorizing  such  improve- 
ment at  the  expense  of  the  owners  of  abut- 
ting property,  are  unconstitutional  and  void, 
under  the  clause  of  the  federal  constitution 
which  forbids  the  states  to  pass  any  law 
Impairing  the  obligations  of  a  contract.  The 
argument  Is  that  the  provision  of  the  char- 
ter of  the  former  city  of  East  Portland,  un- 
der which  the  first  Improvement  was  made, 
that  when  a  street  had  been  once  Improv- 
ed It  should  not  be  subject  to  be  again  im- 
proved, constituted,  when  the  street  had  In 
fact  been  Improved,  a  contract  between  the 
public  and  the  property  owner  by  which  the 
state  for  all  time  so  tied  up  Its  hands  as  to 
preclude  It  from  granting  to  the  municipal- 
ity the  power  to  relmprove  the  street,  except 
out  of  the  general  fund,  and  at  the  expense 
of  the  entire  property  of  the  city.  It  Is 
familiar  law  that  any  legislation  by  a  state 
which  Impairs  In  any  respect  the  obliga- 
tions of  a  valid  contract  between  individu- 
als, or  between  the  state  or  one  of  Its  gov- 
ernmental agencies  and  any  person  or  corpo- 
ration, Is  violative  of  the  provisions  of  the 
federal  constitution  referred  to,  and  void. 
This  doctrine  has  been  so  often  announced 
by  the  supreme  court  of  the  United  States, 
beginning  with  Fletcher  v.  Peck.  6  Cranch, 
87,  and  the  Dartmouth  College  Case,  4 
Wheiit.  518,  that  the  principles  upon  which 
It  rests,  as  said  by  Mr.  Justice  Swayne  In 
Von  Hoffman  v.  City  of  Quincy,  4  Wall.  535, 
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"are  now  axiomatic  In  American  jm-Ispni- 
dence,  aud  are  do  longer  open  to  controver- 
sy." And  It  may  be  regarded  as  equally 
well  settled,  though  not  without  protest  on 
the  part  of  the  state  courts  and  the  earnest 
dissent  of  several  of  the  federal  judges,  that 
a  contract  by  the  state  granting  Immunity 
from  taxation  to  an  Individual  or  corpora- 
tion is  within  the  constitutional  provision  in- 
hibiting the  passage  of  laws  by  the  state 
Impairing  the  obligations  of  contracts.  Cool- 
ey,  Const.  Llm.  *274.  See,  also,  Mr.  Rus- 
sell's admirable  article  In  30  Am.  Law  Rev. 

on  the  '*Status  and  Tendencies  of  the 
Dartmouth  College  Case."  The  controversy 
in  the  case  before  UB  lies,  therefore,  in  very 
narrow  limits.  The  only  question  Is  wheth- 
er the  provisions  of  the  charter  of  East 
Portland,  under  which  the  street  was  im- 
proved In  1883,  was  a  contract  between  the 
public  and  the  owner  that  such  property 
should  thereafter,  for  all  time,  be  exempt 
from  special  taxation  for  the  Improvement 
of  the  street  in  front  thereof.  If  so,  the 
plaintiffs  are  entitled  to  the  relief  demanded. 
If  not,  the  suit  sbonld  be  dismissed. 

The  supreme  court  of  the  United  States,  In 
Interpreting  the  clause  of  the  constitution  now 
under  consideration,  has  always  taken  the 
terms  thereof  In  their  ordinary  meaning,  and 
holds  that  the  word  "contract,"  as  used  there- 
in, means  a  voluntary  agreement  of  minds,  up- 
on a  sufficient  condderation,  to  do  or  not  to  do 
certain  things.  Murray  r.  Charleston,  96  U. 
8.  432;  Louisiana  t.  Mayor,  etc.,  of  New  Or- 
leans, 109  U.  S.  2S5,  3  Sup.  Ct.  211;  Fisii  T. 
Jeff«rson  Police  Jury,  113  U.  S.  131,  6  Sup. 
Ct  3129.  And  in  our  opinion  the  legialatlixi  in 
question  has  none  of  the  essential  ingredients 
of  such  a  contract.  The  power  to  assess  the 
costs  of  the  improvement  of  a  street  upon  abut- 
ting property  Is  embraced  wltliln  the  sovereign 
power  of  taxation  primarily  in  the  legislatuie, 
but  which  It  may  constitutionally  delegate  to 
local  municipal  governments,  with  or  without 
restraints  or  limitations;  but  It  is  "never  pre- 
sumed to  be  r^inquished  unless  the  Intention 
to  relinquish  Is  declared  In  clear  and  imequiv- 
ocal  terms.*'  Railroad  Co.  t.  Maryland,  10 
How.  304  And  even  then,  if  the  exemption  Is 
not  supported  by  eome  consideration,  it  may  be 
revoked  at  any  time.  Rector,  etc.,  of  Christ 
Church  T.  County  of  PhUadelpfala,  24  How. 
300.  The  charter  of  Bast  Portland,  under 
which  the  first  Improvement  was  made,  was 
a  partial  delegation  of  such  power  to  the  city, 
and,  when,  once  exercised,  was  exhausted,— not, 
however,  by  reason  of  any  contract  between 
the  public  and  the  lot  owner,  nor  because  the 
power  of  taxation  in  the  state  was  not  adequate 
to  require  an  assessment  for  the  relmproTe- 
inent  of  the  street,  but  because  the  power  dele- 
gated to  the  city  bad  by  Its  express  terms 
ceased  to  exist.  And  how  can  this  proTlslon 
of  the  charter  be  tortured  Into  a  contract?  It 
does  not  purport  to  be  one,  for  it  makes  no 
offer  of  exemption  to  the  landowner,  either  ex- 
pressly or  Impliedly,  in  c<MisideratIon  of  the  pec- 


formouce  of  some  voluntary  act  on  his  part; 
nor  does  it  ask  or  agree  to  accept  anything 
from  him  which  the  state  could  not  liave  un- 
conditionally  exacted.  The  assessment  of  the 
cost  of  improving  the  street  In  front  of  his  prop- 
erty was  an  exercise  of  sovereignty,  and  a  pro- 
ceeding In  luvltum.  He  was  simply  requiretl 
to  discharge  a  duty  which  he  owed  to  the 
public,  and  the  performance  of  which  cannot 
by  any  show  of  reason  be  construed  into  a 
consideration,  moving  from  him  to  the  state, 
upon  which  a  contract  can  be  supported.  The 
validity  of  nssessmenta  for  local  improvements 
Is  sustained  on  the  theory  of  special  benefits 
corresponding  in  value  to  the  cost  of  the  im- 
provement, and  so  the  propwty  owner  receives, 
in  theory  at  least,  full  value  for  the  money  ex- 
acted from  him;  and,  therefore,  plaintiffs'  pred- 
ecessor, in  paying  the  assessm^t  made  against 
his  property  for  the  first  Improvement  of  the 
street,  sacrificed  no  legal  right,  nor  did  be  make 
any  extraordinary  or  unusual  contribution  to 
the  public  He  simply  paid  for  the  special 
benefits  conferred.  The  manifest  purpose  of 
the  provision  of  the  charta:  under  consideration 
was  to  define  the  mode  and  extent  of  the  pow- 
er of  the  council  In  the  matter  of  street  im- 
provements, and  the  limitation  on  the  exercise 
of  such  power  was  a  mere  concession  to  the 
citizen,  and  an  act  of  grace,  and  not  a  con- 
tract by  which  the  state  forever  relinquishes 
the  sovereign  power  of  taxation.  It  was  a 
limitation  voluntarily  imposed  by  the  legisla- 
ture upon  the  powers  of  the  city,  which  that 
department  of  the  state  government  could  re- 
move at  any  time  public  policy  or  the  interests 
of  the  municipality  might  seem  to  demand,  and 
bound  the  state  only  so  long  as  the  statute  re- 
mained unrepealed. 

No  authority,  federal  or  state,  has  been  cited 
which  goes  to  the  extent  of  holding  such  l^is- 
lation  to  be  a  contract,  within  the  meaning  of 
the  federal  constitution;  while  the  courts  of 
Kentucky  and  New  Jersey  have  held  that  a 
provision  in  a  city  charter  similar  to  the  one 
now  under  consideration  does  not  constitute 
such  a  contract,  but  that  the  legislature  may 
constitutionally  thereafter  remove  the  limita- 
tion, and  authorize  the  city  to  r^mprove  or  re- 
build the  street,  and  assess  the  cost  thereof  to 
the  abutting  prop«^.  Bradley  t.  McAtee,  7 
Bush,  667;  Agens  v.  Mayor,  etc.,  of  Newark, 
86  N.  J.  Law,  168;  Agens  v.  Mayor,  etc.,  of 
Newark,  37  N.  J.  Law,  415.  These  are  the 
only  cases  In  point  of  which  we  tiave  any 
knowledge,  and  the  reasoning  of  Mr.  Chief 
Justice  Beasley  In  the  New  Jers^  case  (37  N. 
J.  Law,  424)  is  so  clear  an  exposition  of  the 
law,  and  It  seems  to  us  so  unanswovble  In  Its 
logic,  tiiat  we  quote  from  It  at  length.  He 
says:  "This  statute  declares  that  it  shall  be 
lawful  for  the  common  council,  on  the  applica- 
tion of  three-fourths  of  the  owners  of  proper- 
ty In  any  street,  to  order,  etc,  and  it  then  adds, 
'that  after  such  grading,  etc.  Is  effected,  then 
the  city  shall  take  charge  of  and  keep  the  same 
In  repair,  witliout  further  assessment.'  P.  L. 
1849,  p.  206.   The  argument  was  that,  after 
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On*  landawnera  had  petitioned,  and  tlie  wotk 
was  done,  a  bargain  wajs  constituted,  tlie 
■entia]  etlpnlatloD  of  which  Is  that  the  expense 
of  keeping  tbe  street  In  order  shall  be  borne 
by  tbe  public.  But  how  la  this  language  to  be 
conrerted  into  that  of  contract?  It  Is  not  so  In 
form,  for  It  makes  no  offer  to  the  landowner. 
Nor  Is  the  substance  with  whldi  It  deals  the 
subject-matter  (tf  agreement  It  does  not  pur- 
port to  ask  from  the  citizen  anything  which 
the  state  has  not  the  right  to  demand.  Tb« 
purpose  Is  to  define  the  mode  and  the  extent  of 
the  legislative  power  of  the  mnnlcfpality.  The 
power  conceded  might  have  been  given  In  an 
unqualified  form,  but  Its  exercise  was  restrict- 
ed with  the  condition  that  It  should  not  be 
used  unless  a  certain  proportion  of  the  owners 
of  property  consented,  and  that  the  power 
Bhonld  not  be  nsed  a  second  time.  But  these 
llmltaticHis  on  the  prerogative  of  local  l^sla- 
tUm.  are  conceasicHis  to  tbe  dtlz^,  and  cannot, 
wfth  any  show  of  reason,  be  transfotmed  Into 
conslderaflons  moving  from  the  dtlzen  to  the 
state,  on  which  a  contract  can  be  built  up. 
Tbe  admission  of  such  a  doctrine  would  carry 
many  mischiefs  with  It  Agreements  could  be 
Inferred  from  the  large  number  of  the  ordlnaiy 
acta  of  legislation.  Public  roads  are  laid  on 
the  an>hcatlon  of  a  certain  number  of  free- 
holds, and  the  statute  directs  that  after  such 
roads  are  laid  they  sliall  l>e  opened  and  main- 
tained at  the  public  expense.'  Why,  under 
such  circumstances,  cannot  a  contract  be  claim- 
ed as  well  as  In  the  case  now  In  band?  Nu- 
merous other  examples  of  laws,  ftom  which, 
l>y  the  same  coarse  of  reasoning,  ctmtracts 
might  be  deduced,  will  readily  occur.  If  the 
mind  Is  given  to  the  subject  Neither  do  the 
declsimis  vrhldi  were  dted  lend,  as  It  appears 
to  me,  the  least  countenance  to  tbe  doctrine  la 
question.  They  are  all  cases  ontslde  of  the 
ordinary  field  ot  l^lslation,  and  in  which  the 
citizen  was  Induced  to  do  some  act  oc  yield  up 
some  right  or  property,  which  could  not  be 
taken  from  blm  except  by  his  voluntary  ces- 
sion. The  true  principle  undoubtedly  Is  that 
wboi  It  Is  alleged  that  any  part  of  the  sover- 
eign power  has  been  parted  with,  by  force  of 
an  agreement,  such  agreement  must  be  clearly 
manifested.  The  cases  are  largely  collected  in 
the  excellent  work  of  Chief  Justice  Cooley  on 
Oonstltutional  Limitations  at  page  280.  The 
language  of  the  present  statute  has  not  such 
an  aspect,  and  the  intendment  that  It  was  the 
Intention  to  give  up  forever  any  part  of  the 
public  control,  with  respect  of  the  mode  of 
keeping  In  order  the  streets  of  a  great  city,  Is 
not  to  be  entertained  for  an  Instant." 

This  dlaposes  of  the  first  point,  and  there  is 
no  force  In  the  contention  of  plaintlfTs  that 
because  tbe  act  of  consolidation  and  the  pres- 
est  city  charter  provide  that  no  rights  previous- 
ly vested  nor  liabilities  previously  Incurred 
^ould  be  lost  destroyed,  or  Impaired,  the  leg- 
islature was  prohibited  from  thereafter  author- 
izing the  city  of  Portland  to  relmprove  the 
street  in  question  at  the  expeose  of  the  abut- 
ting property;  Cor*  unlets  the  pEorlslona  <a  tbe 


charter  of  1870  an  to  be  Interpreted  o  a  coo- 
tract  between  the  owners  of  tbe  property  abut- 
ting a  street  once  improved  and  the  public,  tbe 
plaintiffs  clearly  had  no  vested  right  to  an  ex- 
emption from  assessments  for  street  Improve 
meats.  It  follows  tiiat  the  decree  of  the  court 
bdow  most  be  afflrmed,  and  It  Is  ao  ordered. 


(4  Old.  mi 

DUNN  T.  DBUMUOND. 

(Sopreme  Court  of  Oklahoma.    Sept  4  188&) 

ATTACHiiait^ArrniATn— AHBHDMBin^WAsaBs 
— Ddtt  aw  Btakbhou>bb. 

1.  A  party  should  be  permitted  to  amend  an 
aflBdavit  for  attachment  so  as  to  change  the 
name  of  the  afflant  in  the  body  M  the  affidavit 
which  was  erroneously  stated  as  i^^tiff,  in- 
stead of  his  attorney,  it  being  a  mete  clerical 
error. 

2.  While  money  wagned  remains  In  the 
hands  of  the  stakeholder,  either  better  may 
call  it  down,  and  enforce  ula  claim  against  the 
stakeholder  oy  suit 

Brror  from  district  court  Garfield  county. 

Salt  by  one  Dunn  against  one  Dnmunond. 
From  a  Jadgmeat  dismissing  his  petitton, 
plaintiff  brings  wror.  Beversed. 

Cartan  A  Campfleld,  for  plaintiff  In  error. 
Denton  &  Chamben  and  S.  I*  Oventreet  for 
defendant  la  wrar. 

SCOTT,  J.  On  May  17,  1884,  plaintiflT  be- 
low filed  hia  petition  In  the  probate  court  of 
"O"  county,  against  defendant,  for  $800,  mim- 
ey  had  and  received,  which  defendant  agreed 
to  return  on  demand,  and  sued  out  his  writ  of 
attachment  against  tbe  property  of  defend- 
ant Afterwards,  on  May  10.  1801.  plaintiff, 
by  leave,  filed  his  amended  petition,  setting 
up  specifically  tiiat  plalntLff  had  deposited  tbe 
$800  with  defendant  as  a  stakeholder,  u  a 
wager  on  a  horse  race;  but  before  the  race 
was  won,  and  while  tbe  money  waa  in  defend- 
ant's hands,  plaintiff  demanded  the  return  of 
the  same,  which  was  by  defendant  refused. 
The  fact  that  tbe  money  had  been  deposited 
as  a  wager  was  set  forth  substantially  In  the 
affidavit  for  attachment  By  mistake,  the 
pialntlfTs  name  appeared  In  tbe  body  of  the 
affidavit  for  attachment  as  the  affiant  while 
tbe  signature  at  the  bottom  was  that  of  £1 
E.  Buck,  plalnUfTs  attorney.  On  May  18th 
defendant  by  bis  counsel,  moved  to  dis- 
charge the  attacbroent,  because— First  the 
petition  did  not  state  a  cause  of  action;  sec- 
ond, because  the  grounds  set  forth  In  the 
affidavit  for  attachment  were  untrue;  third, 
because  the  affidavit  was  Insufficient  In  that 
It  did  not  set  forth  plaintiff's  claim.  On 
May  l&tb  the  defendant  also  ffied  his  affida- 
vit denying  the  facts  stated  in  plalntifTs 
affidavit  for  attachment  On  May  18th 
plaintiff  filed  his  motion  for  leave  to  amend 
his  affidavit  for  attacbment,  which  waa  by 
the  court  overruled. 

We  are  of  the  opinion  tbat  the  affldavfc 
for  attachment  while  awkwardly  drawn, 
was  In  substantial  compliance  wltb  tbe  itat- 
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ate,  ezcejrt  for  the  clerical  error  abore  men- 
tioned, wblch  plaintiff  shonld  bave  been  per- 
mitted to  amend. 

The  court  below  erred  In  dlBmtssiiiK  plaln- 
tllTB  petition  on  the  gronnd  that  It  was 
based  on  an  Illegal  contract.  It  Is  well  set- 
tled that,  while  the  money  wagered  remains 
In  the  hands  of  the  stakeholder,  either  better 
may  call  It  down,  and  enforce  his  claim 
against  the  stakeholder  by  suit  The  Judg- 
ment of  the  court  below  Is  reversed,  and 
the  case  remanded  for  a  new  trial  in  ac- 
cordance herewltb.  All  the  Jnstlcea  con- 
currlng. 


(4  Okl.  OS) 

WBTZ  T.  ELLIOTT. 
(Snpteme  Cooit  of  Oklahoma.  8,  1890.) 

&TJDIC0TIOXB— JUBIBPICnOX— PnOBAfS  CotTRTS. 

1.  The  legislative  act  extending  the  jurisdic- 
tion of  the  probate  coDrts  (St  1893,  c.  18.  art. 
16),  bSTiag  been  ratified  br  act  of  concrew  (1 
Supp.  Rer.  St.  V.  8.  [2d  SdJ  p.  828),  must  be 
giTen  the  same  force  and  effect  as  a  congres- 
sional enactment. 

2.  St  1883,  e.  18,  art.  IS,  I  1,  proTldlng  Gat 
probate  courts,  In  addition  to  thefr  probate 
powers  and  the  ordinary  powers  of  justicet  of 
the  peace,  shall  have  concurrent  jurisdiction 
with  the  district  conrts  in  all  cirll  cases  in  any 
sum  not  exceeding  $1,000  ezclustTe  of  costs,  and 
in  actions  of  replevin  where  the  appraised  val- 
ue of  the  property  does  not  exceed  that  sam, 
conferred  on  sodi  courts  jurisdiction  to  hear 
canses  for  the  recoveiy  of  money  or  personal 
property,  where  the  amount  Inrolved  ooea  not 
exceed  S1,000  exclusive  of  costs. 

8.  Under  OrMnlc  Act,  |  9,  providing  that  the 
supreme  and  district  courts,  respectively,  shall 
possess  chancery  as  well  as  common-law  juris- 
diction, and  St  1883,  c.  18,  art  15.  U  1,  6^ 
conferring  on  probate  judges  power  to  allow 
such  Injunctions,  mandates,  writs  of  prohibi- 
tion, and  other  orders,  in  actions  pending  or  to 
be  brought  in  the  probate  court  as  may  Iw  nec- 
essary m  causes  pending  therehi,  such  court 
was  without  jurisdiction  of  a  proeeeding  pure^ 
Injunctional. 

Brmr  fnnn  probate  court;  Woods  county. 

Proceeding  by  one  Wets  against  one  BHIlott 
for  injnnctlon.  The  temiraniry  wilt  was  dis- 
solved on  motion,  and  p^lntlff  brings  error. 
Affirmed. 

W.  W.  8.  Snoddy  &  Son,  (or  plaintiff  In  er- 
ror.   L.  W.  De  Geer,  tor  defendant  In  error. 

BIERES,  J.  The  only  question  presented  by 
plaintiff  in  error  In  this  case  Is  as  to  the  Juris- 
diction of  the  probate  court  to  award  an  in- 
junction in  this  character  of  a  caaa  He  con- 
tends that  the  temporary  order  was  diseolred 
by  the  probate  court  because  the  probate  court 
had  no  jurisdiction  ot  the  cause,  and  that  was 
the  only  question  presented.  The  motion  upon 
wblch  this  Injunction  was  dissolved  presented 
this  question,  and,  in  any  eveait  It  Is  ilie  only 
one  necessary  for  our  ctmslderatloa. 

The  plaintiff  In  error  contends  that  the  pro- 
bate court  bad  jurisdiction  of  the  cause,  and 
that  this  juriBdIctI<»i  was  granted  the  probate 
court  nndn  section  6,  art.  16,  c  18,  St  1883. 
This  article  Is  a  part  of  tha  laws  psssed  1^ 

«ip.-4a 


the  first  session  of  the  legislature  of  tbis  tet- 
ritory,  and  wblch  took  effect  Decemt)er  26, 
1880;  and,  If  the  jurisdiction  Is  granted  tlw 
probate  court  to  issue  an  Injunction  In  a 
purely  injunctional  proceeding,  this  concInsloD 
must  be  reached  from  the  legislation  of  this 
territory  of  1890,  and  the  approral  of  the  same 
by  subsequent  act  of  congress.  To  start 
with,  It  may  be  taken  as  conceded  that  the 
granting  of  an  Injunction  is  an  exercise  of 
equity  jurisdiction.  Under  the  organic  act  ot 
the  territory,  the  probate  conrts  were  not  vest 
ed  with  equity  jurisdiction,  excepting,  per> 
baps,  to  such  an  extent  as  wonid  embrace  cc^ 
nizance  of  money  demands  of  a  limited 
amonnt,  where  the  same  might  arise  from 
equitable  liabilities;  and  this  could  not  be 
conferred  on  them  by  an  act  of  legislatun 
without  congressional  approvaL  Ferris  t. 
Hlgley,  20  Wall.  875.  Tbe  acts  of  the  legisla- 
ture of  tbe  territory  of  Oklahoma  of  1880, 
granting  extended  jurisdiction  to  probate 
courts,  were,  however,  on  March  8,  1881,  ajH 
proved  by  act  of  congress  In  this  language: 
"That  In  addition  to  tbe  Jurisdiction  granted 
to  the  probate  courts  and  the  Judges  there(Ht 
In  Oklahoma  territory  by  legislative  enact* 
ments  which  enactments  are  hereby  ratified. 
♦  •  1  Supp.  Eev.  St  U.  8.  (2d  Ed.)  p. 
929.  And  therefore  these  acts  of  the  territo- 
rial legislature  must  be  given  tbe  same  force 
and  effect  as  If  they  w»e  tttemselves  congres- 
sional enactments;  and  no  one  win  dispnt* 
that  congress  had  the  power  to  bestow  upon 
the  probate  courts  of  tbe  territory  tbe  eoMn 
and  complete  chancery  jurisdiction.  The  qqa^ 
tlon  therefore  resolves  itself,  not  into  one 
whether  the  le^slatnre  of  this  territory  had 
the  power  to  grant  Jurisdiction  to  probate 
courts  to  issue  injunctions,  bnt  whether  they 
have  granted  it,  and,  If  so^  to  what  extent; 
and  this  must  be  determined  by  a  review  of  all 
tbe  territorial  enactment  on  tbe  question. 
Allison  V.  Berger,  1  Okl.  1,  26  Pac.  611;  Ter^ 
ritory  V.  Clark,  2  Okl.  82.  85  Pac.  882;  Lee  t. 
Boberts,  3  Okl.  106,  41  Pac.  685. 

The  first  sectltm  of  article  16,  c.  19,  Laws 
1800,  which  is  tbe  article  extending  tbe  Jnri»- 
diction  of  the  probate  courts,  and  Is  artide  16, 
c.  18,  Laws  1883,  as  tbus  published,  provides: 
"(1)  Probate  courts  In  their  respective  coun- 
tles  shsU  In  addition  to  the  powers  conferred 
upon  them  by  tbe  probate  chapter  of  tbe  teis 
ritory,  have  and  exercise  the  ordinary  pow- 
ers and  jurisdiction  of  Justices  of  the  peace^ 
and  shall  in  civil  cases  have  concurrent  Juris- 
diction with  the  district  court  In  all  civil  cases 
in  any  sum  not  exceeding  one  thousand  dollars 
exclusive  of  costs,  and  In  action  [meaning  ac- 
tlcoisl  of  replevin  wbere  the  appraised  value 
of  tbe  prc^rty  does  not  exceeds  [meaning  ex- 
ceed] ttiat  sum,  and  tbe  provisions  of  tbe  ch^ 
ter  on  civil  procedure  relative  to  Justices  of 
the  peace  and  to  practice  and  proceedings  la 
the  district  court  shall  apply  to  the  proceeed* 
Ings  in  all  civil  actions,  prosecuted  before  said 
probate  courts:  {Mwlded,  that  probate  courts 
shall  not  ban  jurisdiction:    Htbu  In  uaj 
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action  for  malicious  prosecution.  Second.  Id 
any  action  against  officers  for  misconduct  in 
office  except  where  like  proceedings  can  be 
had  before  justices  of  tlie  peace.  Third.  In 
actions  for  slander  and  libel.  Fourth,  In  ac- 
tions upon  contracts  for  sale  of  real  estate. 
Fifth.  In  any  matter  wherein  the  title  or 
boundaries  of  land  may  be  In  dispute,  nor  to 
order  or  decree  the  sale  or  partition  of  real 
estate."  Section  6  of  the  same  article  pro- 
vides: "In  all  cases  pending  or  to  be  brought 
In  the  probate  court  the  probate  judge  shall 
have  power  and  Jurisdiction  to  allow  Injunc- 
tions, mandates,  writs  of  prohibition,  and  to 
maJ£e  all  other  and  further  orders  as  may  be 
necessary  in  cases  itending  In  said  court,  and 
to  hear  and  determine  motions  made  to  va- 
cate or  modify  the  same,  and  generally  to  do 
as  to  actions  pending  in  said  courts  any  and 
all  acta  which  the  Judges  of  the  district  courts 
are  by  law  authorized  to  do.  He  may  also 
In  case  of  the  absence  of  the  district  judge 
from  his  county  allow  Injunctions  hi  matters 
about  to  be  brought  or  pending  In  the  district 
court,  but  he  shall  not  have  power  to  vacate 
or  modify  the  same.  He  shall  hare  power 
to  allow  writs  of  habeas  corpus  In  all  cases 
provided  by  law,  and  to  hear  and  determine 
the  same."  And  it  is  under  section  6  at  this 
article  that  It  Is  claimed  the  power  of  the  pro- 
bate court  to  grant  an  injunction  in  this  case 
is  vested.  That  section,  standing  by  itself, 
however,  cannot  give  the  answer  to  the  ques- 
tion; for  it  is  not  a  broad  and  comprehensive 
section,  and  does  not  provide  that  In  all  cases 
the  probate  judge  may  grant  injunctions,  nor 
does  it  upon  its  face  vest  a  general  jurisdic- 
tion In  probate  judges  to  grant  Injunctions, 
but  it  Is  a  grant  of  Jurisdiction  to  grant  such 
injunctions,  as  well  as  mandates,  writs  of  pro- 
hibition, and  other  necessary  orders.  In  ac- 
tions pending  or  about  to  be  brought  In  the 
probate  court,  as  may  be  necessary  in  causes 
pending  In  the  court;  that  Is,  it  may  be  nec- 
essary to  carry  out  the  jurisdiction  bestowed 
by  law  upon  the  probate  court.  And  we  must 
therefore  turn  to  other  sections — to  other  parts 
of  the  statutes— to  determine  what  that  juris- 
diction Is.  Section  1  of  the  same  article,  we 
think,  answers  the  question.  It  is  the  sec- 
tion which  gives,  defines,  and  limits  the  civil 
Jurisdiction  of  these  courts,  and  this,  in  plain 
language.  In  addition  to  the  Justice  of  the 
peace  jurisdiction  conferred.  Is  a  concurrent 
Jurisdiction  with  the  district  court:  "In  all 
civil  cases  in  any  sum  not  exceeding  one  thou- 
sand dollars  exclusive  of  costs,  and  In  action 
[meaning  actions]  of  replevin  where  the  ap- 
praised value  of  the  property  does  not  exceeds 
[meaning  exceed]  that  sum."  This  language 
can  only  be  construed  to  grant  Jurisdiction  to 
hear  cases  where  the  same  are  for  the  re- 
covery of  money,  or  for  the  recovery  of  per- 
sonal property,  where  the  amount  does  not 
exceed  one  thousand  dollars.  The  word 
"sum"  of  itself  Imports  a  sum  of  money. 
And.  Law  Diet;  24  Am,  &  Eng.  Enc.  Law, 
p.  497.    Tills  is,  In  fact,  Its  general  meaning 


when  the  term  Is  used  with  reference  to 
values.  See  Webst.  Diet.  And  this  is  the 
only  sense  In  which  It  la  used  in  this  section. 

Now,  by  section  9  of  the  organic  act,  con- 
gress vested  the  chancery  jurisdiction,  ex- 
cepting to  the  very  limited  extent  we  have 
above  noted.  In  the  supreme  and  district 
courts  in  this  territory.  In  the  following  lan- 
guage: "And  said  supreme  and  district 
courts,  respectively,  shall  possess  chancery  as 
well  as  common  law  jurisdiction."  And  by 
the  organic  act  certain  provisions  of  the  con- 
stitution, and  the  laws  of  Nebraska,  vesting 
civil  jurisdiction  upon  the  probate  courts,  or, 
in  other  words,  county  courts,— both  terms  re- 
ferring to  the  same  courts  (see  Allison  v. 
Berger,  supra), — were  placed  in  force  In  this 
territory.  By  this  legislation  all  the  chancery 
Jurisdiction  of  the  territory  was  vested  in  the 
supreme  and  district  courts,  except  such  as  wan 
bestowed  by  the  same  legislation  upon  the 
probate  courts;  and  this  exception  was  con- 
tained entirely  In  section  2,  c.  20,  p.  391,  of 
the  Laws  of  Nebraska  of  1889,  and  in  sec- 
tions 15  and  16,  art.  6,  of  the  constitution  of 
the  state  of  Nebraska,  and  In  that  part  of  sec^ 
tion  11  of  the  organic  act  which  gives  to 
county  courts,  under  the  laws  of  Nebraska, 
and  so  long  as  the  Nebraska  statutes  were  in 
force  In  this  territory  (which  was,  by  the 
same  section,  until  the  adjournment  of  the 
first  session  of  the  territorial  assembly),  "Ju- 
risdiction in  all  cases  where  the  sum  or  mat- 
ter in  demand  exceeds  the  sum  of  one  hun- 
dred dollars." 

It  vrill  be  observed,  on  examination,  that 
all  the  legislation  of  the  organic  act  and  the 
Nebraska  constitution  and  statutes  giving  ju- 
risdiction to  the  probate  courts  in  clvU  mat- 
ters referred  to  civil  cases  involving  a  sum  of 
dollars,  or  a  sum  or  matter  In  demand,  or  a 
debt  claimed;  and  the  Nebraska  constitution 
and  statute  limited  the  amount  to  |1,(X)0, 
None  of  this  legislation,  then,  exteoded  the 
civil  jurisdiction  of  the  probate  courts  beyond 
suits  for  the  recovery  of  money;  and  this  was 
the  only  exception  to  the  vesting  of  the  en- 
tire chancery  jurisdiction  of  the  territory  In 
the  supreme  and  district  courts  of  the  terri- 
tory. A  comparison  of  section  1,  art,  15,  re- 
ferred to,  with  section  2,  c.  20,  of  the  Ne- 
braska Compiled  Statutes,  shows  that  the 
one  was  taken  or  copied  from  the  other,  a 
slight  modification  being  made  In  the  Oklaho- 
ma statute.  The  language  with  reference  to 
the  question  now  before  us  Is  (omitting  typo- 
graphical errors  In  printing  the  Oklahoma 
laws)  identical,  the  concurrent  jurisdiction 
with  the  district  courts  in  both  cases  being 
granted  "in  ail  civil  cases  In  any  sum  not  ex- 
ceedinsr  one  thousand  dollars  exclusive  of 
costs,  and  in  actions  of  replevin  where  the 
appraised  value  of  the  property  does  not  ex- 
ceed that  sum,"  And  this  language  is  the 
entire  and  only  foundation  on  which  the  con- 
current jurisdiction  of  the  probate  courts 
with  the  district  courts  in  the  territory  ex- 
ists.  Also,  It  will  be  observed  that  under  the 


Digitized  by  Google 


Okl.) 


C!A.MPB£LJ.  t. 


RICHARDSON. 


65& 


Xebraska  statute  there  ttbs  no  power— at 
least,  lefrfNlatiTe  power^^;mDted  to  the  pro- 
bate courts  to  Issne  tnjunctlonn.  mandates,  or 
prohibitions.  The  lefflslntore.  then,  In  enact- 
ing section  9  of  this  artfde  IS,  evidently 
Bought  to  supply  this  omission  of  the  Ne- 
braska statute;  and  section  6  was  not  passed 
to  grant  any  Jurisdiction  In  cases  not  provid- 
ed for  or  contemplated  in  section  1,  but  It 
was  only  passed  to  give  them  power  to  Issne 
these  writs  In  cases  of  which.  In  other  re- 
spects, they  were,  by  section  1,  granted  the 
Jurtsdictfon.  The  ^ant  of  power  to  issue  In- 
junctioiM,  by  section  6,  was  an  auxiliary,  and 
not  an  Independent  or  primary,  power.  It 
was  a  grant  of  power  to  issue  Injunctions  In 
cases  pending  or  to  be  brought  In  tbe  prolKite 
court,  where  the  Injunction  was  necessary  to 
the  exercise  of  the  Jurisdiction  already  grant- 
ed 1^  another  section  of  the  same  article. 
The  evident  purpose  of  the  legislature  was 
not  to  grant  to  the  probate  courts  Jurisdic- 
tion of  actions  of  Injnnction,  but  to  grant  to 
snch  courts,  and  the  Judges  thereof,  power 
to  allow  Injunctioas  in  sidts  to  recover  money, 
and  In  actions  to  recover  personal  proiwrty, 
where  the  amount  thereof  did  not  exceed  f  1.- 
000,  when  the  emergency  therefor  should 
arise;  and,  this  action  being  purely  an  In- 
Junctional  proceeding,  the  probate  court  was 
without  Jurisdiction.  The  judgment  of  the 
probate  court  is  therefore  correct,  and  should 
be  affirmed,  which  Is  accordingly  done.  All 
the  Justices  concurring. 


CAMPBELL  et  al.  t.  RICHARDSON  et  al. 
(Sopreme  Court  of  Oklahoma.  Sept.  %  1887.) 

ChATTBL    MoKTOAGB— ExBCUTION— Sl'PPlCIEXCT— 

Validitt  Ag  TO  Crbditohs. 

1.  Under  section  3275.  St.  Okl.  18U8.  a  chat- 
tel mortgage  mast  be  executed  "In  the  presence 
of  two  persons,  who  must  sign  the  same  as 
witnesses  thereto,  *  in  order  to  entitle  it  to  be 
filed  for  the  purpose  of  KivinR  eonstnietive  no- 
tice of  its  existence;  ana  siicb  mortgage,  when 
executed  in  the  presence  of  but  one  bubscriblng 
witness,  Is  void  as  against  creditors  and  Kul>se- 
qnent  bona  fide  purchasers  and  incumbrancers 
of  the  mortgagor,  although  the  same  be  deposit- 
ed with  the  register  of  deeds  of  the  proper  coun- 
ty for  the  purpose  of  being  filed. 

2.  Section  3270,  St.  Okl.  1893,  providing  that 
"a  mortgage  of  personal  property  is  void  as 
against  creditors  of  the  mortgagor,  •  *  • 
unless  the  original,  or  an  authenticated  copy 
thereof,  be  filed"  in  the  proper  office,  applies 
not  only  to  creditors  who  become  snch  after  the 
execution  of  tbe  mortgage,  but  also  to  those 
whose  debts  existed  before  that  time;  and 
such  mortgage  Is  void  as  to  all  creditors  of  the 
mortgagor,  unless  same,  or  an  authenticated 
copy  thereof,  be  bo  filed. 

(Syllabus  br  the  Court.) 

Error  from  probate  court.  Elngflsher  coun- 
ty. 

Action  by  S.  P.  Richardson  against  D.  B. 
Elcbolz  on  a  note  secured  by  a  chattel  mort- 
gage. Campbell  and  others  Interpleaded. 
A  demurrer  to  said  Interplea  was  sustained, 
and  a  motion  to  discbarge  the  attachment 


was  overruled.  Judgment  for  plaintiff,  and 
the  Interpleadera  bring  error.  Affirmed. 

This  action  was  commenced  In  the  pro- 
bate court  of  Kingfisher  county  by  defend- 
ant in  error  S.  P.  Richardson  against  defend- 
ant In  error  D.  B.  Elcbolz,  on  July  0.  1S9G, 
for  the  sum  of  $300.10,  balance  due  on  a 
promlusory  note  given  by  said  Elcbolz  to 
said  Richardson  for  the  sum  of  fl.56S.10, 
dated  June  20,  1890;  the  entire  considera- 
tion of  said  note  being  advancements  of  cash, 
made  by  said  Richardson  to  said  Elcholz  be- 
tween the  latter  part  of  September,  1895, 
and  said  June  20,  1800.  As  security  for 
the  payment  of  said  promissory  note,  tbe 
said  Elcholz  also  executed,  on  the  said  June 
20,  1800,  a  chattel  mortgage  on  certain  cat- 
tle owned  by  and  In  the  possession  of  the 
said  Elcholz,  and  on  said  July  9,  1800,  the 
said  Richardson  foreclosed  his  said  cliattel 
mortgage,  and  sold  the  cattle  covered  there- 
by, and  applied  the  net  proceeds  derived 
from  said  sate  to  the  payment  of  said  note, 
leaving  a  balance  due  of  said  sum  of  f390.- 
10.  On  May  10,  1806,  the  said  Elcholz,  for 
a  valid  and  sufficient  consideration,  gave 
to  the  plaintiffs  in  error  his  promissory  note 
for  the  sum  of  9000,  payable  on  demand  aft- 
er date,  and  on  June  18,  189G,  executed  to 
snld  plaintiffs  In  error  a  chattel  mortgage  on 
certain  cattle  to  secure  the  payment  of  said 
note,  which  said  chattel  mortgage  was  sign- 
ed by  said  Elcholz,  the  mortgagor,  in  the 
presence  of  but  one  witness,  who  subscribed 
same  as  such,  to  wit,  G.  AV.  Pletcher,  the 
said  Elcbolz  also  attaching  an  affidavit 
thereto  to  the  effect  that  he  was  on  said  date 
the  lawful  owner  of  the  property  described 
therein,  and  lud  full  power  to  mortgage  the 
same,  etc.;  and  said  chattel  mortgage  was 
filed  by  depositing  the  same  in  tbe  office  of 
the  register  of  deeds  of  said  Kingfisher  coun- 
ty at  9  o'clock  and  30  minutes  a.  m.,  on  said 
June  IS,  180G.  At  the  commencement  of 
said  action  the  said  S.  P.  Richardson,  plaln- 
tiCF  below,  caused  an  attachment  to  be  is- 
sued and  levied  upon  the  same  cattle  de- 
scribed In  the  mortgage  given  by  the  said 
Eichola  to  plaintiffs  In  error  as  tbe  proper- 
ty of  said  Elcholz,  and  on  July  10,  189G,  the 
said  plaintiffs  in  error  filed  tbelr  Interplea 
In  said  action,  claiming  a  specific  ownership 
In,  or  lien  upon,  said  cattle  by  reason  of 
their  said  chattel  mortgage.  The  record  In 
this  cose  also  shows  that  tbe  said  plaintiff 
below  had  actual  knowledge  of  the  existence 
of  the  chattel  mortgage  given  by  Elcholz  to 
the  Interpleaders,  before  the  commencement 
of  said  action,  by  having  seen  and  examined 
same,  together  with  bis  attorney,  and  hav- 
ing been  informed  personally  of  the  exist- 
ence th«-eof  by  one  B.  K.  Mank,  and  also  1^ 
a  letter  from  the  s^d  interpleaders.  In  ad- 
dition to  their  interplea.  tiie  said  plaintiffs  in 
error  filed  a  motion  In  said  case  to  discharge 
the  attached  proiierty  on  tbe  ground  that 
they  tlnten)leaders>  had  a  mortgage  thereon 
which  had  not  been  paid  by  the  plalutltt 
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therein  prior  to  the  commencement  of  said 
action.  The  said  S.  P.  Richardson,  plain- 
tiff below,  demurred  to  said  interplea,  on 
the  ground  that  same  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  in 
favor  of  the  Interpleaders;  and  said  demur- 
rer, together  with  the  motion  to  discharge 
the  attached  property,  were  submitted  to  the 
court  upon  an  agreed  statement  of  facts, 
tlie  material  portions  of  which  have  herein- 
before been  set  out;  and  the  court  there- 
upon sustained  said  demurrer  to  the  Inter- 
plea of  the  plaintiffs  in  error,  and  overruled 
their  motion  to  discharge  the  attached  prop- 
erty, and  entered  Judgment  for  defendant 
in  error  S.  P.  Richardson  for  the  amount 
claimed  by  him  against  the  said  D.  B. 
Elcholz,  and  Bustalnetl  said  attachment. 

BotBford,  Deartberage  &  Young  and  John 
T.  Bradley,  for  plaintiffs  In  error.  W.  W. 
NoffBtatger  and  Antnbus  &  Stevens,  for  de- 
fendants In  error. 

KEA.TON,  jr.  Upon  the  facta  above  stat- 
ed and  disclosed  by  the  record  In  this  case, 
two  Important  questions  are  presented  for 
determination:  First,  whether  or  not,  un- 
der the  provisions  of  our  statutes,  a  chattel 
mortgage  executed  In  the  presence  of  but 
one  witness,  and  therefore  not  entitled  to  be 
filed,  is  valid  as  against  a  creditor  of  the 
mortgagor  who  has  actual  knowledge  of  the 
existence  of  said  mortgage  prior  to  the  time 
of  acquiring,  by  attachment  or  other  Judi- 
cial proceeding,  a  specific  lien  on  the  prop- 
erty covered  by  such  mortgage ;  second, 
whether  or  not  the  word  "creditors,"  men- 
tioned In  section  3270,  St.  Okl.  1893,  Includes 
all  persons  to  whom  such  mortgagor  is  In- 
debted at  the  time  of  the  execution  of  the 
mortgage,  as  well  as  those  to  whom  he  be- 
came indebted  subsequent  to  the  execotion 
thereof,  or  only  the  latter  class. 

Said  section  3270  reads  as  follows:  "A 
mortgage  of  personal  property  is  void  as 
against  creditors  of  the  mortgagor,  and  sub- 
sequent purchasers  and  Incumbrancers  of  the 
property  In  good  faith  for  value,  unless  the 
original,  or  an  authenticated  copy  thereof,  be 
filed  by  depositing  the  same  in  the  office  of 
the  register  of  deeds  of  the  county  where  the 
property  mortgaged,  or  any  part  thereof.  Is  at 
such  time  situated."  And  section  3275,  relat- 
ing to  the  execution  of  chattel  mortga/^es,  Is 
in  the  following  language:  "A  mortgage  of 
personal  property  must  be  signed  by  the  mort- 
gagor in  the  presence  of  two  persons,  who 
must  sign  the  same  as  witnesses  thereto,  and 
no  furtlier  proof  or  acknowledgment  is  re- 
quired to  admit  It  to  be  filed."  The  authori- 
ties unanimously  hold,  and  counsel  for  both 
parties  herein  practically  concede,  that  the 
filing  of  a  chattel  mortgage,  which  was  not 
executed  In  a  manner  authorizing  same  to  be 
filed  for  record,  gives  it  no  greater  force  than 
if  it  had  remained  imflled.  Inasmuch  as  that 
portion  of  our  Statutes  of  1893,  relating  to 
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mortgages,  to  wit,  chapter  51  thereof,  waa 
originally  taken  from  tlie  Compiled  Laws  of 
Dakota,  counsel  for  both  parties  to  this  ac- 
tion base  their  respective  contentions  princi- 
pally upon  decisions  of  tbe  state  of  South  Da- 
kota construing  provisions  of  the  statutes  of 
that  state  identical  with  those  of  this  ter- 
ritory above  set  out.  Counsel  for  defendants 
in  error  rely  largely  upon  the  case  of  Kimball 
Co.  V.  Kirby,  decided  by  the  supreme  court  of 
South  Dakota  on  August  2,  1893,  and  reported 
hi  55  N.  W.,  at  page  1110,  wherein  It  is  held: 
"In  section  4379,  Comp.  Laws,  providing  that 
'a  mortgage  o^  personal  property  is  void  as 
against  creditors  of  the  mortgagor,  and  sub- 
sequent purchasers  and  Incumbrancers  of  the 
property  In  good  faith  for  value,  unless  tbe 
original,  or  an  authenticated  copy  thereof,  be 
filed,*  etc..  It  seems  tbe  words  'in  good  faith 
for  value'  apply  only  to  subsequent  purchasers 
and  Incumbrancers,  and  not  to  creditors;" 
and  counsel  for  plaintiffs  in  error  contend 
that  the  decision  of  the  supreme  court  of 
South  Dakota  in  Kimball  Co.  v.  Klrby,  su- 
pra, is  overruled,  or  at  least  so  modffied  as 
to  render  It  no  longer  an  autliority  In  siq>port 
of  the  defendants  In  error's  position,  by  the 
later  decision  of  said  court  in  Machine  Go. 
V.  Lee,  5S  N.  W.  238,  wherein  it  Is  held  that 
"a  mortgage  of  personal  property  is  valid, 
as  between  tbe  parties  thereto,  and  as  to  sub- 
sequent purchasers  and  incumbrancers  hav- 
ing actual  notice  of  such  mortgage,  though  It 
may  not  be  attested  by  any  subscribing  wit- 
ness. A  compliance  with  the  conditions  pre- 
scribed In  section  43S4,  Comp.  Laws,  that  'a 
mortgage  of  personal  i^operty  must  be  signed 
by  the  mortgagor  In  the  presence  of  two  per- 
sons, who  must  sign  the  same  as  witness^ 
thereto,'  is  only  required  In  order  that  such 
mortgage  may  be  entitled  to  be  filed  In  the 
office  of  register  of  deeds  of  the  proper  eoan- 
ty,  and  operate  as  constructive  notice  to  cred- 
itors, subsequent  purchasers,  and  Incumbran- 
cers who  have  no  actual  notice  of  such  mort- 
gage." A  careful  examination  of  these  two 
decisions  will  show  that  there  is  no  conflict 
between  them,  and  that  tbe  former  Is  directly 
in  point  upon  the  first  proposition  to  be  de- 
termined in  this  case,  while  the  latter  Is  based 
upon  a  contest  betwe«i  prior  and  subsequent 
mortgagees;  and  while  some  portions  of  the 
language  used  tberehi  are,  perhaps,  broad 
enough  to  Include  creditors  as  well  as  subse- 
quent purchasers  and  Incumbrancers,  yet  no 
question  was  Involved  affecting  the  rights  of 
any  general  creditor  of  the  mortgagor,  and  no 
reference  whatever  Is  made  In  the  opinion 
to  tbe  former  decision  of  said  court  In  Kim- 
ball Co.  V.  Kirby.  If,  however,  there  is  any 
room  for  doubt,  after  an  examination  of  same, 
as  to  whether  or  not  the  supreme  court  of 
South  Dakota  intended,  by  tbe  latter  of  these 
two  decisions,  to  overrule,  or  in  any  wise 
modify,  the  former,  such  doubt  has  been  en- 
tirely removed  by  the  still  more  recent  ded- 
sion  of  said  court  in  Noyes  v.  Brace,  65  N. 
W.  1071,  which  was  decided  January  27, 
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1896,  and  Bpeclficolly  approves  tba  dedakm 
In  Kimball  Co.  t.  Klrl^,  Bin»n,  hoUlng  that, 
"by  tbe  proTfslona  of  section  4379,  Compu 
Laws,  a  chattel  morteage,  executed  and  de- 
livered, bat  not  properly  d^slted  In  the 
office  of  the  register  of  deeds  of  tbe  county, 
Is  void  as  against  tbe  creditors  of  the  mort- 
cagor  wbo  became  tncb  while  such  chattel 
mortgage  was  withheld  bim  the  record." 
See,  also,  Jewett  v.  Sundback  (S.  D.)  58  N.  W. 
20.  We  think  said  section  32T0  of  our  Stat- 
utes should  receive  tbe  same  construction  as 
that  glTOn  section  4ST9.  Gomp.  Iawb  B.  D., 
by  the  supreme  court  of  that  state  In  Khnbell 
Go.  V.  KIrby,  supra,  In  so  far  as  It  Is  therein 
held  tbat  the  words  'fn  good  faith  for  value* 
apply  only  to  sabseqnait  pnrcfaasers  and  In- 
cumbrancers, and  not  to  creditors."  In  this 
position  we  are  also  sniqported  by  a  pro- 
nounced majority  of  Oie  decMona  of  tbe  sn> 
preme  courts  of  other  states,  based  npcm  atan- 
liar  statutes,  among  tb«m  being  the  follow- 
ing: Karst  V.  Gone,  IBS  N.  T.  316,  82  N.  XL 
1073;  wnsott  V.  Leslie,  20  Ohio,  161;  Cooper 
V.  Koppes  (Ohio)  IB  N.  B.  662;  Brothers  v. 
Mundell,  60  Tex.  240;  Freiberg  v.  Magale 
(Tex.  Sop.)  7  8.  W.  684;  Earle  v.  Burcb,  21 
Nebi  702,  S3  N.  W.  S54;  Ransom  v.  Schmela 
4N'eb.)  12  N.  W.  026;  Oripp«D  v.  S'letcher,  66 
Ulch.  886,  23  N.  W.  66.  There  are  a  number 
of  decisions  of  very  able  courts,  baaed  upon 
statutes  relating  to  the  tzansfor  of  real  prop- 
«iy,  which  are  somewhat  admUar  to  tbe  provl- 
tifHis  of  our  own  now  under  consideration,  In 
BO  far  as  the  tiling  for  record  of  the  Instm- 
menta  of  omveyance  for  the  purpose  of  ^v- 
luK  eonstroetive  notice  is  concerned,  holding 
contrary  to  the  position  hoeln  taken.  Lelnen- 
kngel  T.  Kehl.  78  Wis.  238,  40  N.  W.  683; 
Westerley  Sav.  Bank  v.  StlUman  3f£g.  Co. 
(B.  I.)  17  AtL  018;  Waterhouse  r.  Black 
aowB)  64  N.  W.  342. 

We  come  now  to  tbe  cwisideraMon  of  tbe  sec- 
ond propositlMi  Involved,  1.  e.  whether  or  not 
the  provision  of  sold  sectlra  827(^  that  such  a 
mortgage  as  the  one  upon  which  plaintiffs  la 
«Tor  base  their  dalm  "is  void  as  sgalnst  cred- 
itors of  tbe  mortgagw,**  applies  only  to  the 
creditors  who  become  sudi  after  the  execution 
of  the  mortgage,  or  also  to  those  whose  debts 
existed  prior  to  that  time.  While  It  Is  suggest- 
ed in  both  Kimball  Co.  v.  Ktrby  and  Noyes  v. 
Brace^  si^ra,  this  question  has  never  been 
sqaarely  passed  upon  by  the  supreme  court  of 
eitber  North  or  South  Dakota,  so  far  as  we 
can  ascertain.  In  said  case  of  Kimball  Co.  v. 
Kirby  the  question  Is  noticed,  and  dismissed 
by  the  following  language:  "It  Is  unnecessary 
to  discuss  or  detnmlne  In  this  case  Aether 
the  term  'creditors'  In  said  section  should  be 
held  to  mean  creditors  generally,  or  only  those 
wlio  became  such  after  the  execution  of  the 
mortgage.  It  certainly  bicludea  the  latter. 
There  Is  DOtblug  In  the  abstract  showing  when 
this  creditor  became  such.  No  point  is  made 
by  appellant  that  the  evidence  was  insufficient 
to  ahow  him  a  credltw,  within  the  meaning  of 
the  statute,  and  so  tn  position,  hi  that  respect. 


to  claim  protection  against  this  unfiled  mort- 
gage. The  judgment  Is  presumed  to  be  In  all 
respects  right  We  could  not,  upon  this  record, 
assmue  that  he  was  a  prior  creditor,  even  If 
that  would,  without  qnestltm.  defeat  his  dalm, 
for  that  would  be  to  premaie  against  the  cw- 
rectness  of  the  Judgment,  Instead  of  In  favor  of 
It"  In  tbe  recent  case  of  Noyes  t.  Kace,  su- 
pra, the  court,  after  reciting  the  facts,  which 
placed  the  mortgage  therein  considered  within 
the  provisions  of  said  section  4379,  Comp. 
Laws  8.  D.>  Blmply  state  that  In  Kimball  Co. 
V.  Kirby  and  Jewett  v.  Sundba^  supra,  "this 
court  held  that  such  a  chattel  mortgage,  not 
properly  filed  for  record,  was  void,  under  this 
section,  as  against  creditors  who  gave  the 
mortgagor  credit  after  the  mortgage  was  exe- 
cuted, bnt  be&nu  the  same  was  filed  for  rec- 
ord." It  seems  that  tbe  supreme  court  ct  If  ich- 
Igan  has  repeatedly  decided  the  predse  ques- 
iion,  and  hdd  that  the  similar  invvlslon  hi  the 
statutes  of  that  state  only  applies  to  those 
creditors  who  become  audi  aftar  the  execution 
of  the  mortgage.  See  Crlppen  v.  Fletcher,  su- 
pra, and  coses  therein  cited.  Notwithstandliv 
the  esteem  in  wUch  Ibe  supreme  court  that  de- 
dded  tbe  cose  last  cited  Is  universally  held,  we 
do  not  Uilnk  that  tiie  language  of  this  section 
of  the  statute,  or  the  object  which  the  legisla- 
ture Intended  to  accomplish  therein,  warrants 
the  Interpretation  glvoi  same.  In  this  respect, 
by  said  court.  No  possible  rule  of  const  mc- 
thm  can  be  adopted  which  win  authorise  a 
court  to  hold  that  tbe  adjective  "subsequent" 
relates  to  and  modifies  the  noun  "credltm"  as 
wen  as  "pnrdiasers  and  locumtmncers";  and, 
as  this  word  "subsequent"  dearly  only  relates 
to  the  latter,  do  not  flie  reo^mlzed  ruin  of  In- 
tena%tatl<n  require  that  tbe  word  "creditors** 
he  given  a  g^wral  application,  so  as  to  Indude 
all  those  persons  of  that  class,  whether  ante- 
cedent or  subsequent  to  Qie  execution  of  the 
mortgage?  If  tbe  word  "subseqnent"  were 
not  used  In  said  section  at  all,  we  know  of  no 
role  of  construction  by  which  tbe  words  "pur- 
chasers and  Incumbrancers"  could  be  held  to 
include  only  those  who  become  such  after  the 
executl<Hi  cit  the  moitgoge.  It  Is  certain 
that  tbe  legislature  took  this  view,  or  said 
word  "subsequent**  would  not  have  been 
placed  therein ;  and  If  the  use  of  said  quali- 
fying word  is  necessary  to  limit  the  appli- 
cation of  the  words  "purchasers  and  incum- 
brancers'* to  those  persons,  Included  with- 
in that  closB,  wbo  became  audi  after  tbe  e^ 
ecuUon  of  the  mortgage  wl^  would  it  not  also 
be  necessary  to  so  qualify  the  word  "creditors" 
in  order  to  so  restirti^  Its  appilcataion?  This 
precise  questlw  was  decided  In  Karst  v.  Gone, 
supra,  by  the  supreme  court  of  New  York,  In 
a  very  able  and  exhaustive  opinion,  delivered 
by  Chief  Justice  Andrews,  and  fully  concurred 
in  by  all  the  associate  Justices  of  said  court, 
except  Maynard,  not  voting;  and  it  Is  tiier^ 
held,  upon  a  statute  identical  with  ours  In  this 
regard,  that  "Laws  1S33,  c  270,  f  1,  which 
provides  that  a  mortgage  of  chattels,  not  ac- 
companied by  an  Immediate  delivery,  and  an 
actual  and  ccmthined  dtooge  of  posseesloiw 
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iLall  be  abwrintely  Tofd,  'as  against  cred}tozs. 
<tf  tbe  mortgager,'  nnleai  filed  In  the  proper 
office,  fti^Iles,  not  only  to  creditors  who  be- 
come such  after  the  ezecatton  of  tbe  mortgage, 
tmt  also  to  those  whose  debts  existed  before 
tbat  tbn&"  While  this  exact  point  does  not 
seem  to  h&TB  been  given  special  comdderatfon 
In  B117  other  decision  which  the  writs  has  ex- 
amined, jet  the  language  of  many  clearly  In- 
dicates that  the  coorts  ddlrering  them  make 
no  distinction  between  that  class  of  creditors 
Whose  daims  are  antecedent  to  the  execution 
of  the  molgage  and  those  who  extended  the 
mortgagor  credit  sobaequentlj  thereto.  "When 
poesesaloa  of  property  desCTlbed  In  a  chattel 
mwtgage  remains  with  the  mmlgagor,  and  the 
Instrument  la  not  filed  as  required  by  tbe  stat- 
ute, the  mortgage  is  absolutely  void  as  to  cred- 
itors at  the  mortgagor,  no  matta>  whether  they 
had  actual  notice  of  the  mortgage  or  not,  and 
without  r^ard  to  whethn  they  were  creditors 
In  good  foith."  Brotiiera  t.  Mundc^  60  Tex. 
240.  "A  chattel  mortgage  Is  good,  between 
the  parties  thovto  and  all  others  exc^  cred- 
itors of  the  mortgagor  or  sabsequoit  purdias- 
ers  and  mortgagees  in  good  faith,  though  not 
filed  as  required  statute."  Fuller  t.  Brown- 
ell  (Neb.)  67  N.  W.  6.  **A  chattd  mortgage 
which  Is  not  rererified  and  reflled  within  80 
days  next  preceding  the  ^pl ration  of  one  year 
from  the  filing  thereof.  In  pursuance  of  section 
4155,  Bev.  St,  Is  void  as  against  creditors  and 
bona  fide  purchasos  and  mortgagees;  nor  Is 
It  rerlTed,  as  to  them,  by  being  reverifled  and 
reflled  after  the  expiration  of  one  year  from 
the  former  filing."  Cooper  r.  Kt^tpes,  supra. 
We  therefore  conclude  that,  notwltiistondlng 
the  fact  that  the  agreed  statement  of  facts 
shows  at  least  a  portion  of  the  Indebtedness 
due  from  the  said  D.  B.  Eicholz  to  the  said  S. 
P.  Blchardson,  and  sued  on  herein,  to  hare 
accrued  prior  to  the  execation  of  the  mortgage 
by  tbe  former  to  plalntifFs  In  error,  still  the 
said  Richardson  was  a  creditor  of  said  mort- 
gagor, within  the  meaning  of  the  statute,  and 
tbat  his  attadiment  lien  on  the  cattle  Is  supe- 
rior to  that  acquired  by  plaintiffs  hi  error  by 
virtue  of  th^  said  chattel  mortgage,  which 
was  not  executed  In  such  manner  as  to  entitle 
It  to  be  filed  tor  the  purpose  of  living  affistmc- 
Uve  notice  to  all  persons.  No  other  question 
being  presented  for  determination  Id  this  case, 
the  jndgmrat  and  order  ol  the  probate  court  Is 
afilrmed.  AH  the  justices  ctmcurrlng. 


(S  Okl.  243) 

BOISE  V.  ATCHISON,  T.  &  S.  F.  R.  CO.  et  aU 

(Supreme  Coort  of  Oklahoma.    Sept.  8,  1897.) 

DspoBinoRS— Wben  Allowbd— Rbtersibli  Er- 
ror. 

1.  Upon  a  statute  which  prorldes  that  the 
deposition  of  any  witness  may  be  used  only  in 
the  followinif  cases:  "First,  when  the  witness 
does  not  reside  in  the  county  where  the  ac- 
tion or  proceeding  is  pending,  and  second,  when, 
from  age,  infirmity,  or  imprisonment,  the  wit- 
ness iB  anable  to  attend  the  court,  or  ii  dead," 
(St  1S88,  I  4286)  tt  is  erroneous  to  admit  the 


deposition  of  a  wife  who  Is  In  attendance  npon 
her  sick  hnsband  six  days  before  the  trial,  when 
It  tias  not  tieen  shown  that  she  was  absent 
from  the  eonntr,  or  that  any  infirmity  existed 
in  her  other  than  the  fact  that  she  was  tbe 
wife  of  a  witness  who  was  nnabie,  by  reason 
of  infirmity,  to  be  present  at  the  trial,  and 
with  her  husband  at  the  time  the  deposition  was 
taken. 

2.  "Hie  testimjoy  of  a  witness,  whose  deposi- 
tion was  objected  to  on  tbe  grounds  stated 
above,  was  material  and  important,  as  haTiuK 
a  bearing  upon  the  good  faith  of  the  plaintiff 
and  the  truthfulness  of  his  own  testimony, 
which  was  important  to  hie  recovery,  and  may 
have  had  an  important  effect  upun  the  minw 
of  the  Jury.  The  admission  of  her  teattnumy 
is  therefore  reversible  error. 

(Syllabus  by  tiie  Court) 

Brror  from  district  court,  Logan  county. 

Action  by  Thaddens  W.  Boise  against  the 
Atchlsim,  Topeka  &  Santa  F6  Railroad  Com- 
pany,  and  J.  W.  Relnliart  and  others,  receiv- 
ers of  said  company.  Judgment  for  defend- 
ants.  Plaintiff  brings  error.  Reversed. 

This  action  was  brought  by  the  plaintiff  In 
error,  who  was  also  plaintiff  below,  to  re- 
cover damages  against  the  defendant  rail- 
way company,  alleged  by  him  to  have  beMk 
sustained  while  driving  across  the  track  of 
the  company.  In  Noble  county.  The  plain- 
tiff alleged  that  he  was  violently  struck  by 
the  locomotive  of  the  railway  company  on 
November  24,  1893,  and  sustained  serious 
and  permanent  Injuries,  which  he  charged  to 
be  due  to  the  negligence  of  the  defendants. 
The  defendants  pleaded  (1)  a  general  de- 
nial; and  (2)  that  If  the  accident  occurred, 
tt  was  the  result  of  the  ptaintitTs  negligence. 
Upon  the  trial  of  the  cause  a  verdict  was 
rendered  for  the  defendants.  Motion  for  a 
new  trial  was  overruled,  and  judgment  en- 
tered for  the  defendants. 

Ootteral  &  Bomor,  for  plaintiff  In  error. 
Henry  E.  Asp,  John  W.  Shartel.  and  J,  B. 
Oittingliam,  for  defendanto  In  error. 

McATBH,  J.  The  testimony  shows  tbat 
one  of  the  injuries  complained  of  by  the 
plaintiff  was  a  sore  upon  his  ankle  or  tbe 
lower  part  of  his  leg,  which  was  not  healed 
at  the  time  of  the  taking  of  the  testimony. 
Tbe  deposition  of  one  Dr.  Frame,  a  physi- 
cian, residing  in  Orlando,  Logan  county,  was 
taken  on  the  28th  day  of  AprH,  1£»5,  In 
which  It  was  shown  that  tbe  witness  was 
sick  In  bed,  unable  to  attend  court  and  that 
It  was  his  belief  that  be  would  be  unable 
to  attend  court  for  at  least  six  weeks  from 
that  time.  He  testified  that  on  the  28th  day 
of  April,  1895,  the  plaintiff  came  to  him, 
and  asked  him  if  be  knew  of  anything  that 
would  Irritate  an  old  sore,  to  which  the 
witness  replied  that  he  did  not  and  that  the 
plaintiff  then  said  that  "some  fellows  down 
town  said  that  Iodine  would  be  good,"  when 
tbe  witness  told  him  "that  would  do,"  and 
that  the  plaintiff  said  that  bis  trial  was  com- 
ing on  tbe  next  Monday  morning.  The  de- 
position of  MInta  Frame,  the  wife  of  the 
preceding  witness,  was  also  taken  at  tha 
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same  time  and  place.  She  testified  tbat  slie 
had  the  personal  care  of  Dr.  Frame  Id  bis 
present  sickness,  and  that  she  could  not 
leave  him  so  as  to  give  her  testimony  in 
the  case  In  court,  and  that  she  had  been 
present  during  a  part  of  the  conversation 
referred  to  In  the  deposition  of  her  husband, 
as  having  occurred  between  himself  aud  the 
plalntifF  on  the  last  Sunday,  and  that  she 
was  sitting  in  a  rocking  chidr  during  a  part 
of  the  convei'satiou,  when  the  plaintiff  came 
in,  and  went  around  and  sat  down  beside 
the  bed  of  her  husband,  "where  the  doctor 
told  you;  and  I  heard  Mr.  Boise  say  that  he 
bad  been  up  photographing  the  ground 
where  he  was  hurt  He  leaned  over  the 
bed,  and  whispered  something  to  the  doctor 
I  didn't  hear.  The  doctor  told  him  he  would 
have  to  speak  a  little  louder;  that  he  could- 
n't hear  very  good.  Then  I  heard  Mr.  Boise 
ask  tlie  doctor  if  be  knowed  of  anything  that 
was  good  to  Irritate  an  old  sore.  The  doc- 
tor said  he  didn't  The  plaintiff  then  said 
there  was  some  fellows  down  town  said  that 
iodine  would  be  good,  when  the  doctor  told 
hUn  be  guessed  tbat  would  do.  That  is 
about  all  I  heard.  The  plaintiff  said  that 
his  leg  had  been  paining  him  fearfully  late- 
ly." The  trial  came  on  upon  the  4th  day 
of  May,  or  six  days  after  tbe  conversation 
testified  to. 

The  testimony  of  Mlnta  Frame  was  ob- 
jected to  as  Incompetent,  and  objections 
overruled,  and  exceptions  saved  by  the  plain- 
tiff. When  it  was  offered  in  evidence  In 
court  to  the  Jury,  and  objected  to,  all  ex- 
ceptions were  overruled,  and  tbe  testimony 
went  In,  The  testimony  of  these  witnesses, 
so  adduced  by  deposition,  was  contradicted 
by  the  plaintiff.  Its  object  manifestly  was 
to  show  tbat  the  plaintiff  was  not  acting  in 
good  faith;  that  he  was  trying  to  make  bis 
injuries  appear  worse  than  they  really  were 
immediately  preceding  tbe  beginning  of  the 
trial;  and  to  falsify  evidence,  as  well  as  to 
Increase  tbe  appearance  of  Injuries  sus- 
tained. It  is  argued  by  the  defendant  In 
error  that  tbe  witness  ongbt  not  to  have 
been  compelled  to  leave  the  bedside  of  her 
husband;  and  tbat  the  meaning  of  the  stat- 
ute does  not  confine  the  ground  of  infirmity 
to  the  infirmity  of  the  witness  alone  whose 
deposition  is  to  be  taken,  bat  tbat  a  d^MSltlon 
vlll  also  be  admissible  in  case  of  existing 
Infirmity  to  such  an  extent  that  the  testi- 
mony of  a  wife  who  is  waiting  upon  a  sick 
husband  may  also  be  taken  by  deposition, 
although  she  may  be  at  tbe  time  of  the  trial 
within  the  county  where  the  trial  occurred. 
The  statute  under  which  tbe  deposition  is 
taken,  and  which  Is  the  sole  ground  of  its 
admissibility,  provides  (section  4236.  St  1893) 
tbat  ''the  deposition  of  any  witness  may  be 
used  only  In  the  following  cases:  First, 
wben  the  witness  does  not  reside  In  tbe 
county  where  the  action  or  proceeding  Is 
pendliv,  or  Is  sent  for  trial  by  change  of 
Tcnue,  or  Is  absent  therefrom,  and  second. 


when,  from  age.  Infirmity,  or  Imprisonment 
the  witness  Is  unable  to  attend  court  or  is 
dead.  *  ♦  *"  No  attempt  is  made  to 
show  any  ground  for  tbe  admissibility  of 
the  testlmouy  of  Mlnta  Fi*ame  other  than 
tbat  it  ought  to  be  admitted  on  account  of 
the  infirmity  of  her  husband,  and  tbat  she 
was  his  nurse  and  caring  for  him.  Vt'e  can- 
not sustain  the  contention  of  tbe  defendants 
in  error.  Such  statutes  are  strictly  con- 
strued. Proof  must  be  produced  of  tbe  in- 
ability of  tbe  witness  to  attend  on  account 
of  tbe  "age"  of  the  witness,  on  account  of  the 
"Infirmity"  of  the  witness,  or  on  account  of 
the  "imprisonment"  of  the  witness,  and  not 
on  account  of  the  age,  infirmity  or  Imprison- 
ment of  somebody  else,  however  nearly  con- 
nected tbat  other  person  may  be  to  the  wit- 
ness whose  deposition  Is  offered.  The  Impor- 
tance of  tlie  appearance  of  tbe  witnesses  in 
court  the  weight  of  such  personal  appear- 
ance, and  the  advantage  and  right  of  cross- 
examination  cannot  be  taken  away  by  an  In- 
ference of  the  court  that  the  "infirmity"  of 
tbe  statute  may  be  deputed  to  and  availed 
of  so  as  to  admit  the  testimony  by  deposition 
of  one  who.  residing  In  the  county,  Is  not 
aged.  Infirm,  or  imprisoned.  Jackson  v. 
Rice,  3  Wend.  180;  The  Samuel,  1  Wheat  »; 
Bowie  V.  Talbot  1  Crancb,  247,  Fed.  Cas. 
No.  1,TS2;  Jones  T.  Greenolds,  1  Crancb.  339. 
Fed.  Cas.  No.  7.404;  Weed  v.  Kellogg,  G 
Mclean,  44.  Fed.  Cas.  No.  17,34o.  It  has 
been  held  that  a  deposition  taken  de  bene 
esse  will  not  be  allowed  to  be  read  when  tbe 
witness  Is  In  a  condition  to  be  sworn,  and 
the  cause  on  which  the  deposition  was  taken 
de  bene  no  longer  exists  (Emlaw  v.  Emlaw, 
20  Mich.  11;  Gardner  r.  Bennett  38  N.  T. 
Super.  Ct,  197);  and  tbat  the  deposition  of 
a  witness  who  was  sick,  and  was  not  ex- 
pected to  be  able  to  attend  the  next  session 
of  the  court  was  taken,  but  the  case  was  not 
tried  for  a  year  afterwards,  when  tbe  dep- 
osition was  admitted  without  showing  that 
tbe  witness  could  not  at  tbat  time  have  been 
present  In  court  'wjis  held  to  be  error  (Sax 
T.  Davis  Llowa]  32  N.  W.  403).  And  It  has 
been  determined  that,  where  a  deposition  Is 
made  admissible  by  reason  of  permanent 
sickness  or  other  permanent  infirmity,  the 
Judge  must  find  and  first  satisfy  himself  of 
the  deponent's  inability  to  attend.  1  Thomp. 
Trials,  §  325. 

It  Is  contended  by  the  defendant  that  the 
only  legal  effect  of  the  evidence  was  to  re- 
duce damages,  but  we  cannot  agree  to  this 
view.  The  manifest  effect  of  the  evidence 
was  to  destroy  the  confidence  of  the  Jury 
in  the  sincerity  of  tlie  plaintiff,  and  in  his 
good  fulth  and  fair  dealing  with  the  court 
and  with  the  Jury.  The  plaintiff  himself 
was  his  own  most  important  witness.  He 
testified  that  in  approaching  tbe  track  where 
he  was  Injured  he  repeatedly  looked  up  and 
down  the  track  every  few  moments  for  a 
train,  and  did  not  see  it  coming,  and  could 
not  see  it  coming  by  reason  of  a  heary  cut. 
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from  which  the  train  emerged  a  lew  mo- 
ments before  It  stmck  him  at  the  crossing. 
The  truthfulnefls  of  his  own  testimony  was 
of  the  last  Importance  In  the  case,  and,  while 
other  testimony  was  Introduced  upon  the 
trial  to  show  that  the  witness  did  not  testify 
truly,  It  would  be  Impossible  to  determine 
what  effect  the  testimony  of  Mrs.  Frame,  as 
read  In  the  deposition,  may  have  had  upon 
the  minds  of  the  jury  In  this  case  upon  the 
most  Important  point,— the  shicerlty,  tmth- 
fnlness,  and  good  faith  of  the  plaintiff.  It 
may  have  been  of  Itself  sufficient  and,  In 
corroboration  of  her  husband's  statement,  of 
conclusive,  force  and  effect  with  the  jury, 
and  may  have  been  sufficient  to  destroy  all 
confidence  In  the  plaintiff  and  In  the  value 
of  his  testimony,  and,  In  order  to  say  that  It 
was  not,  we  should  be  obliged  to  take  the 
whole  case,  and  to  assume  the  province  of 
the  Jury  In  weighing  all  the  evidence,  and 
determine  from  It,  under  the  Instructions 
given  by  the  court,  that  the  plaintiff  had  no 
case.  We  do  not  think  we  are  Justified  In 
doing  this.  We  think  the  deposition  con- 
tained testimony  susceptible  of  being  argued 
to  the  jury  conclusively  upon  the  point  of 
good  faith,  and  that  It  was  material  and  Im- 
portant testimony,  and,  if  true,  was  not  con- 
fined In  Its  effect  to  the  estimation  of  dam- 
ages. The  judgment  of  the  court  below  will 
be,  on  this  ground,  reversed,  and  the  cause 
will  be  remanded  for  a  new  trial.  All  the 
justices  concur,  except  DALE,  C.  J.,  who  pre- 
sided below*  and  KEATON,  who  was  of 
coonaeL 


(6  OU.  W) 

HANLEIX  et  al.  t.  BANKS  et  aL 
(Shqtmne  Ooart  of  Oklahoma.    Sept.  2,  1897.) 
Laitdmbd  am  Tbnaxt—Rbpiirs— Quiet  Bmot- 

■■NI^CODKTBBOUllI. 

1.  In  the  absence  of  stipulation  or  covenant 
on  the  subject  in  a  lease  of  a  building,  no  obli- 
gation on  the  part  of  the  landlord  Is  Implied, 
nor  any  warraoty,  that  the  premises  are,  or 
will  continue  to  be,  suitable  for  the  lessee's  use 
or  buainess,  or  safe  from  exposure  to  danger 
from  the  elements  through  the  landlord's  omis- 
sion to  make  repairs.  This  rule  also  extends  in 
like  manner  to  parts  of  the  premises  not  express- 
ly demised  to  the  tenant,  bat  which  may  be 
necessary  to  bis  convenience  or  protection;  as, 
in  this  case,  the  common  roof. 

2.  Where  a  lease  contains  no  express  cove- 
nant for  quiet  enjoyment,  the  law  implies  such 
a  covenant  from  the  contract  of  leasing. 
Whether  a  lease  contains  a  covenant  for  quiet 
enjoyment  or  not  is,  so  far  as  the  rights  of  the 
tenant  are  concerned.  Immaterial,  as  In  all 
cases,  unless  otherwise  expressly  provided,  the 
law  implies  such  a  covenant;  and  for  a  breach 
of  such  covenant,  occasioned  through  the  fault 
of  the  lessor,  the  lessee  has  his  remedy  for 
such  damages  as  result  to  him  therefrom. 

3.  Where  the  lessee  is  damaged  by  the  dis- 
turbance of  bis  poBsosaon  by  the  lessor,  the 
courts  will  not  drive  the  lessee  to  his  action  for 
trespass  for  the  recovery  of  such  damages. 
The  damages  resulting  from  the  breach  of  the 
covenant  for  quiet  enjoyment  arise  out  of  the 
contract  of  leasing;  and,  in  an  action  by  the 


lessor  upon  the  lease  for  rents  due,  ndi  dam- 
ages may  be  recovered  by  way  of  eonntndaim. 

(Syllabas  by  the  Conrt.> 

Error  from  probate  court,  Noble  county. 

Action  by  H.  L.  Hanley  and  another  against 
J.  B.  Banks  and  anotiier  for  rent.  Plalntlffif 
demurrer  was  overruled,  and  Judgment  ren- 
dered for  defendants.  From  said  judgment; 
plaintiffs  bring  error.  Affirmed. 

Harris  &  Lafferty,  for  plaintiffs  la  error. 
Ume  B.  Osborne  and  J.  W.  WUaon,  for  de- 
fendants In  error. 

TARSNET,  J.  This  case  was  commenced  in 
the  probate  court  of  Noble  county,  to  re- 
cover a  judgment  for  |150,  alleged  to  be  du« 
as  rent  upon  a  contract  evidenced  by  a  writ- 
ten lease.  The  lease  was  by  the  plaintiffs  be- 
low to  the  defendants  below  of  the  first 
story,  or  storeroom,  and  also  a  room  24x40 
feet  upstairs,  of  a  building  fai  the  city  of  Perry, 
to  be  used  by  the  defendants  for  the  purposes 
of  carrying  on  a  furniture  and  undertaking 
business.  There  were  no  stipulations  or  cove- 
nants In  the  lease  that  the  building  was  at  the 
time  of  the  leasing  In  suitable  condition  for 
the  lessees*  use  or  business,  or  any  covaiant 
or  stipulation  concerning  repairs.  At  the  com- 
mencement of  the  action,  by  the  terms  of  the 
lease,  there  was  due  the  plaintiffs  $160.  The 
defendants  answered  by  a  general  denial,  and 
also  set  up  two  separate  defenses  by  way  of 
counterclaim:  (1)  lliat  the  plaintiffs  negli- 
gently, wrongfully,  and  willfully  suffered  the 
roof  of  the  building  to  become  and  remain  out 
of  repair,  by  reason  whereof  large  quantities 
of  water  were  permitted  to  pass  through  said 
defective  roof  upon  the  furniture  and  stock 
of  tiie  lessees  In  said  building,  greatly  dam- 
aging the  same;  (2)  that  plaintiffs  entered 
upon  said  premises  to  raise  and  adjust  said 
building  so  as  to  conform  to  the  grade  of  the 
street;  that.  In  raising  and  adjusting  said 
building,  plaintiffs  did  the  same  In  such  care- 
less, negligent,  and  unskillful  manner  as  to 
break  and  damage  the  roof  thereof,  and  to 
permit  water  to  pass  through  said  roof  and 
floors,  and  flood  the  entire  stock  of  goods  be- 
longing to  said  defendants,  to  their  great 
damage.  To  each  of  these  separate  defenses 
the  plaintiffs  demurred,  on  the  ground  that 
they  did  not  constitute  a  defense.  The  de- 
murrer was  overruled,  trial  had,  and  judg- 
ment rendered  for  the  defendants  upon  their 
said  counterclaims,  for  the  sum  of  $160. 
From  this  Judgment,  plaintiffs  appeal. 

Section  94  of  our  Code  of  Civil  Procedure 
provides  that  "the  defendant  may  set  forth 
In  his  answer  as  many  grounds  of  defense, 
counterclaim,  set-off.  and  for  relief,  as  he  may 
have,  whether  they  are  such  as  have  been 
heretofore  denominated  legal  or  equitable  or 
both.  Each  must  be  separately  stated  and 
numbered  and  they  must  refer  In  an  Intelligi- 
ble manner  to  the  causes  of  action  which  they 
are  Intended  to  answw."  Section  05  of  the 
Code  of  OItU  Procedure  provldea  tbat  inch 
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counterclaim  must  be  one  existing  in  favor  of 
a  defendant,  and  against  a  plaintiff,  between 
whom  a  several  Judgment  might  be  bad  In  the 
action,  and  arising  out  of  the  contract  or 
transaction  set  forth  in  the  petition  as  the 
foundation  of  the  plaintiff's  claim,  or  con- 
nected with  the  subject  of  the  action.  Tbe 
right  to  relief  concerning  the  subject  of  the 
action  must  be  a  right  to  relief  necessarily 
or  properly  involved  In  the  action,  for  a  com- 
plete determination  thereof  or  settlemait  at 
the  question  involved  therein. 

The  only  question  for  our  determination  Is: 
Old  tbe  damages  for  wUch  defendants  sought 
to  recover  by  their  connt^lalm  arise  out  of 
the  contract  sued  on,  or  were  they  connected 
with  the  subject-matter  of  the  action,  so  as 
necessarily  or  properly  to  be  involved  In  the 
action  for  a  complete  determination  thereof? 
The  damages  clalmeil  did  not  ari^e  out  of  the 
contract  sued  on,  unless  they  resulted  from 
some  act  on  the  part  of  the  plaintiffs  which 
was  a  breach  of  said  contract,  or  resulted  from 
the  negligence  or  failure  of  said  plaintiffs  to 
perform  some  duty  which,  by  the  contract. 
It  was  their  duty  to  perform.  Although  the 
damages  may  have  resulted  from  the  fact  that 
tbe  premises  were  not  fit  for  the  purpose  for 
which  they  were  let,  or  because  they  were 
permitted  to  become  or  remain  out  of  repair, 
jet  nnlesB  It  was  the  duty  of  the  plaintiffs,  by 
the  express  or  Implied  corenants  of  the  lease, 
to  deliver  the  premises  to  the  defendants  In  a 
condition  fit  for  the  purposes  for  which  they 
were  let,  and  to  keep  them  In  a  condition  of 
suitable  repair,  then  such  damages  would  not 
arise  out  of  tbe  contract,  or  be  connected  with 
tbe  subject-matter  of  the  action.  Where  a 
lease  contains  no  stipulation  or  covenant  on 
the  subject,  no  obligation  on  tbe  part  of  tbe 
landlord  to  repair  is  Implied,  nor  any  war- 
ranty that  the  premises  are  or  will  continue 
to  be  suitable  for  the  lessee'ij  use  or  bUKiuess. 
or  safe  from  exposure  to  damage  from  the 
dements  through  the  landlord's  omission  to 
make  repairs.  Wilkinson  v.  Ciauson  (Minn.) 
12  N.  W.  147;  Krueger  v.  Farrant  (Mlnu.)  13 
N.  W.  158;  Jaffe  v.  Harteau.  56  N.  Y.  398;  Ed- 
wards V.  Railroad  Co.,  98  N.  Y.  243;  Mullen 
V.  Bainear,  45  X.  J.  Law,  520. 

It  Is  contended  by  tbe  defendant  In  error 
that  as  the  landlord  reserved  to  bis  own  use 
a  portion  of  the  upper  story  of  the  building, 
and  it  was  tbe  part  of  the  roof  coverbig  the 
portion  thus  reserved  by  the  landlord  which 
was  permitted  to  become  out  of  repair,  and 
caused  the  damage  stated  in  the  first  defense 
set  up  by  counterclaim,  and  as  the  tenant  had 
DO  dominion  over  the  part  of  the  building  thus 
reserved,  it  was  the  duty  of  the  landlord  to 
ke^  that  part  of  the  roof  in  repair,  and  to 
prevent  damage  to  the  defendants  In  error 
through  its  becoming  defective;  but  we  see 
no  sound  reason  why  the  rule  we  have  before 
stated  should  not  extend  In  like  manner  to 
portions  of  the  premises  not  expressly  de- 
mised to  the  tenant,  but  which  were  necessary 
to  bis  use  or  protection,  as,  In  this  case,  the 
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common  roof.  The  anthorlUes  generally  agree 
that  the  parcel  tenant  or  owner  may,  in  such 
case,  have  an  easement  of  egress  and  ingress 
over  the  common  passageways,  and  of  shelter 
In  the  roof;  but  this  does  not  throw  upon  the 
landlord  the  burden  of  actively  undertaking 
to  keep  the  building,  or  any  part  of  it.  In 
repair,  unless  he  has  agreed  to  do  so,  or  unless 
it  is  in  danger  of  becoming  a  nuisance.  A 
tenant  Is  directly  interested  in  understanding 
the  risks  which  he  will  assume  in  exposing 
his  goods  to  Injury  by  the  elements,  and  It  Is 
Incumbent  on  him  to  exercise  proper  care  and 
precautions  in  selecting  and  leasing  of  tene- 
ments to  be  occupied  by  him.  He  has  tbe 
right,  and  ordinarily  it  is  his  duty,  to  insist 
that  be  be  permitted  to  Inspect  those  portions 
of  the  building  or  premLs^  not  to  l>e  under 
bis  dominion  by  virtue  of  the  lease,  but  which 
may  be  of  importance  to  him  as  affecting  his 
protection  and  security  In  the  parts  to  be 
occupied  by  him;  and  he  may  require  such 
proper  stipulation  in  bis  lease  as  will  secure 
him  protection.  The  relation  of  landlord  and 
tenant  In  this  case  only  existed  as  to  the  part 
of  the  building  leased  by  the  defendants  in  er- 
ror. If  the  dnmages  complained  of  resulted 
from  any  d^ect  or  want  of  repair  In  such  port 
of  the  building,  the  defetulants  in  error  can- 
not recover  therefor,  t)ecause  the  duty  was 
not  upon  the  landlord,  by  any  express  or  im- 
plied terms  of  the  lease,  to  keep  it  in  repair. 
If  the  damage  resulted  from  any  defect  or 
want  of  repair  In  a  portion  of  the  building 
not  leased,  then  the  liability  of  plaintiff  In  er- 
ror does  not  arise  upon  contract,  ezinress  or 
Implied,  but  such  liability,  If  any,  must  arise 
from  the  fact  of  his  ownership  and  control 
of  tbe  upper  story  of  the  building,  and  can- 
not be  asserted  as  a  defense  by  way  of  coun- 
terclaim. The  maxim,  "Use  your  own  prop- 
erty In  such  a  manner  as  not  to  injure  that 
of  another,"  is  not  usually  applicable  to  a 
mere  omission  to  act,  but  rather  to  some  af- 
flrmatlve  acts  or  course  of  conduct  which 
amounts  to  or  results  in  an  invasion  of  an- 
other's rights.  In  Cheeseborough  v.  Oreen, 
10  Conn.  318,  the  court,  while  admitting 
that  an  action  on  the  case  might  lie  against 
one  who  should  suffer  his  building  to  be- 
come dangerous  through  decay,  denies  that 
the  maxim  could  be  carried  furtbw  In  its  ap- 
plication, 80  as  to  render  the  owner  of  tbe 
upper  story  liable  to  the  owner  of  the  lower, 
for  want  of  proper  repairs  of  the  roof.  But, 
whatever  may  be  the  rule  of  law  as  to  the  IIa< 
bllity  of  an  ownw  who  permits  his  property 
to  become  out  of  repair,  resulting  in  damage 
to  tbe  property  of  his  neighbor,  the  defend- 
ants In  error  cannot  avail  themselves  of  tbe 
rule,  because,  under  our  Code  of  Procedure, 
they  can  only  recover  In  this  action  for  dam- 
ages arising  out  of  the  contract  sued  on,  and 
for  some  act  or  omission  which  it  was  the 
duty  of  the  plaintiffs,  by  the  contract,  to  do  or 
omit  to  do;  for  such  must  he  the  foundation 
of  a  defense  by  way  of  counterclaim.  We  are 
therefore  dearly  of  the  opIiUon  that,  as  to  the 
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first  defense  alleged  In  tbe  counterclaim,  tbe 
demurrer  was  well  taken,  and  aboald  have 

been  sustained. 

2.  The  second  defense  pleaded  by  way  of 
connterclaim,— Tlz.  that  tlie  plaintlfrs  in  error 
entered  upon  the  premises  to  raise  and  adjust 
said  building,  so  as  to  make  it  conform  to 
the  grade  of  the  street,  and  that  In  raising 
and  adjusting  said  building,  they  did  the  same 
in  aoch  careless,  negligent,  and  unskillful  man- 
ner as  to  breck  and  damage  the  roof  there- 
of, and  to  permit  water  to  pass  through  said 
'xtof,  and  flood  the  stock  of  goods  belonging  to 
defendants  In  error,  greatly  damaging  the 
fc-ame,  and  disturbed  their  business,  and  put- 
ting them  to  expense  In  shifting  their  stock 
f  goods,  to  avoid  further  damage  bj  water, 
-we  think,  might  well  be  pleaded  by  way  of 
'  ounterclaim,  as  the  acts  of  the  lessors  al- 
*tged  In  this  part  of  the  answer,  If  done 
without  tbe  consent  of  the  lessees,  would  con- 
stitute a  direct  breach  of  the  covenants  of 
the  lease.  Although  there  is  in  this  lease  no 
express  covenant  for  quiet  enjoyment,  tiie 
law  Implies  such  a  covenant  from  tiie  contract 
of  leasing.  The  rule  is  that  whether  a  lease 
contahiB  a  covenant  for  quiet  enjoymoit  or 
not  Is,  BO  far  as  the  rights  of  the  tenant  are 
concerned,  immaterial,  as  in  all  cases,  unless 
otherwise  expressly  provided,  the  law  Implies 
such  a  covenant.  A  cov»iant  for  qniet  en- 
joyment Is  implied  In  eyeej  mutual  contract 
for  leasing,  by  whatever  form  or  words  the 
agreement  is  made;  and,  for  the  breach  of 
such  covenant  occasioned  through  the  fault 
of  the  lessor,  the  leasee  has  bis  remedy  for 
such  damages  as  result  to  him  therefrom. 
Wood,  Landl.  &  Ten.  {  854,  and  cases  there 
cited.  Any  act  by  which  the  lessee  is  dis- 
turbed In  tbe  possession  of  the  premises  Is  a 
breach  of  this  covenant,  and  any  description 
of  annoyance  to  tbe  occcupatlon  of  the  prem- 
ises, whldi  prevents  the  lessee  from  enjoying 
the  property  in  so  ample  a  manner  as  he  is 
entitled  to  by  the  terms  of  his  lease,  amounts 
to  a  breach  of  the  covenant  for  quiet  enjoy- 
ment. Where  the  lessee  Is  disturbed  In  his 
possession  of  the  premises  by  a  stranger,  the 
acts  done  must  be  In  the  assertion  of  title, 
and  not  a  mere  tortious  act,  for  which  an  ac- 
tion of  trespass  might  be  maintained;  but  a 
disturbance  of  the  lessee  by  tbe  lessor  himself 
does  not  come  under  this  rule.  Where  tbe 
disturbance  Is  by  the  lessor,  the  courts  will 
not  drive  the  lessee  to  his  action  of  trespass, 
when,  by  the  general  Implied  covenant  in  law, 
the  lessor  engaged  not  to  avoid  Ills  own  deed, 
either  by  rightful  or  wrongful  entry.  Wood, 
Landi.  &  Ten.  {  361.  This  record  contains 
special  findings  of  fact  and  conclusions  there- 
on; and  as,  from  such  findings  and  condn- 
slona,  It  appears  that  no  damages  were  found 
or  allowed  tbe  defendants  In  error  ui>on  the 
first  paragraph  of  their  counterclaim,  the  er- 
ror of  the  court  below  In  overruling  tbe  de- 
murrer to  said  paragraph  was  harmless;  and 
as  the  Judgment  of  the  court  below  Is  folly 
Buatained  by  tbe  flndlngs  of  fact,  Bnpported  bgr 


tbe  evidence  under  the  second  paxBgraph  at 
said  counterclaim,  the  Judgment  !■  affiTiiwd. 
All  the  judges  concurring. 
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LABADIB  T.  UNITED  STATES. 
(Supreme  Coort  of  Oklahoma.    July  30.  1897.) 

iHDUas— TbBATT  BtifdlaTIONS— RBSBBVATlOin — 
iLLBttAIXT  CDTTIVO  TlMBBB. 

1.  Under  the  treaty  stipulations  between  the 
government  and  the  Osage  Indians,  as  they 
now  exist,  and  by  reason  of  the  uniform  policy 
of  the  government  In  Its  dealings  with  this  and 
the  other  tribes  of  Indians  of  the  United  States, 
the  Osage  Tribe  of  Indiana  are  occupying  their 
reservation  under  the  express  sanction  and  au- 
thority of  the  United  States;  and  as  long  as 
the  tribal  relations  continue  to  exisL  and  until 
such  time  as  the  government  shall,  by  its  own 
volition,  cease  control  and  supervlrion  over  sndk 
tribe,  the  fact  that  the  Kovemment  may  have 
Issued  a  patent  to  the  Indians  for  lands  em- 
braced within  their  reservation  does  not  take 
such  reservation  oot  of  the  prohiUtton  con- 
tained in  the  act  9t  eongreaa  of  Jane  4,  1888 
(2S  Stat.  166). 

2.  lie  Osage  Indians  are  occnj^^ng  their  lea- 
ervations  under  authority  of  the  United  States 
and  the  act  of  congress  of  Jane  4,  1888,  which 
provides  that  every  person  who  cats  timber 
standing  upon  any  Indian  reservation,  or  lands 
belonging  to  or  occupied  by  any  tribe  of  In- 
dians, nnder  authority  of  the  United  States, 
shall  be  punished  by  a  fine  of  not  more  than 
^500.  or  be  imprisoned  not  more  than  12  months, 
or  both,  Is  applicable  to  the  Osage  Indian  reser- 
vation. 

3.  The  act  of  congress  of  June  4.  1888,  la 
applicable  to  an  Indian,  who  sastains  tribal  re- 
lations, who  cuts  timber  for  speculative  pur- 
poses, standing  upon  the  Osage  Indian  reserva- 
tion. 

(Srllabns  by  tbe  Court.) 

Error  from  district  court,  Pawnee  county. 
Frank  Labadle  was  convicted  of  Illegally 
cutting  timber,  and  brings  error.  Affirmed. 

Hill,  Fltzpatrick  &  McGuire  and  Buckner  & 
Sons,  for  plalntlCF  in  error.  C.  E.  Brooks,  U. 
S.  Att7.,  and  Boy  Y.  Hoffman,  AasL  U.  8. 
Atty. 

DALE,  O.  J.  On  October  30,  1894,  an  In- 
formation was  filed  in  the  district  court  of 
Pawnee  county.  Okl.  T.,  sitting  with  powers 
of  a  district  court  of  the  United  States,  char- 
ging the  appellant,  Frank  Labadle,  with  cut- 
ting timber  in  that  part  of  the  Osage  Nation 
attached  to  Pawnee  county  for  Judicial  pur- 
poses. The  case  was  tried  upon  an  agreed 
statement  of  facta,  "waiving  all  Informalities 
and  technicalities,  the  desire  being  to  have 
the  law  settled  governing  tbe  matter."  Tbe 
court,  upon  a  full  hearing,  decided  In  favor 
of  the  government,  and  assessed  a  fine  of  $500 
and  costs  of  prosecution  against  Labadle,  and 
It  Is  to  reverse  the  Judgment  of  the  court  be- 
low that  the  case  Is  brought  to  this  court 
The  case  was  tried  in  the  court  below  upon 
an  agreed  statement  of  facts,  which,  omitting 
the  caption,  is  as  follows: 

"Agreed  Statement  of  Facta 

"It  Is  hereby  agreed,  by  and  between  tiie 
plalntlfF  and  the  defendant  In  the  above-en- 
titled cause,  that  tbe  following  la  a  true  and 
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correct  fitatement  of  the  facts  In  tbe  above- 
entitled  cause,  to  wit:  First  Tlmt  tbe  Osage 
Tribe  of  Indians  own  and  occupy  a  tract  of 
Jand  embradog  about  one  and  one-half  million 
aiTes,  situated  In  the  northeast  corner  of  the 
territory  of  Oklahoma.  Second.  That,  under 
and  by  authority  of  tbs  Interior  department  of 
the  United  States  jtovernment,  the  Osage  In- 
dians have  erected,  and  now  maintain,  a  tribal 
£OTemment,  which  is  styled  and  known  as 
the  'Osage  Xatlon.'  Third.  That  the  leglsla- 
tire  authority  of  said  Osage  Nation,  as  well 
as  a  general  Bupervlsory  control  of  the  affairs 
of  said  tribe.  Is  vested  In  the  national  council 
of  the  Osage  Nation,  composed  of  fifteen  mem- 
bers, elected  from  the  body  of  said  tribe. 
Fourth.  That,  under  and  by  virtue  of  the  laws 
of  the  Osage  Nation,  a  member  of  the  Osage 
Tribe  of  Indians  may  reduce  to  his  own  pos- 
session, na^  and  occiQ»tion  any  of  the  lands 
of  said  tribe  which  are  not  occnpSed  and  Im- 
proved by  some  other  member  of  said  tribe, 
fifth.  That,  under  and  by  virtue  of  the  hLwa 
of  the  Osage  Nation,  any  mohbw  of  said 
Osage  Tribe  of  Indians  may  cut  and  remove 
live  timber  for  market  from  any  of  the  lands 
owivBd  by  the  Osage  Tribe  of  Indians,  and  em- 
braced within  the  Osage  Natltm:  provided, 
that  be  flrat  comprasate  tbe  pmon  occnpytaig 
and  holding  the  land  upon  which  such  timber 
is  growing  for  tiie  destrocUon  thereof,  and 
pay  Into  the  treasury  of  the  Osage  Nation  a 
royalty  on  eadi  and  every  ttumsand  feet  of 
lumber  contained  hi  all  timber  so  cut.  re- 
moved, and  marketed.  Sixth.  That  the  above- 
named  defendant,  Fnuik  Labadle.  Is  by  Uood 
a  mnnber  of  the  Osage  Trtbe  of  DuDans,  Is 
now,  and  was  prior  to  the  acts  complained  of 
In  this  Indictment,  residing  within  the  Osage 
Nation,  and  sustained  tribal  relations  with  the 
Osage  Tribe  of  Indians,  enjc^ng  all  the  rights 
and  privileges  of  a  member  of  said  tribe  and 
a  dtisen  of  the  Osage  Nation.  SevaitiL  That 
on  or  lOwut  tiie  day  of  ,  1894,  cer- 
tain members  <tf  the  Osage  Tribe  of  Indians, 
who  were  thai  sustaining  tribal  rations 
with  said  tribe,  and  occupying  and  possessing 
certain  portions  of  the  lands  embraced  In  the 
Osage  Nation,  and  owned  by  the  Osage  Tribe 
of  Indians,  sold  to  this  defendant  live  timber 
thereon  standing,  which  timber  was  by  this 
defendant  cut  and  removed  therefrom.  Eighth. 
That  the  above-named  defendant.  Frank  Laba- 
dle.  has  paid  ,  to  the  Osage  Nation  all  royal- 
ties due  said  Nation  In  behalf  of  said  tribe  of 
Indians  which  were  and  are  by  the  laws  of 
the  Otsage  Nation  due  and  collective  upon  said 
timber  so  cut  by  this  defendant.  Ninth.  That 
the  cutthig  of  timber  herein  mentioned  and 
referred  to  occurred  within  that  portion  of 
the  Osage  Nation  which  Is  attached  to  the 
county  of  Q,  In  the  territory  of  Oklahoma, 
for  judicial  purposes. 

"United  States,  Plaintiff. 
"C.  R.  Brooks.  U.  S.  Attorney. 

"By  Roy  Hoffman.  Asst.  TJ.  S.  Atty. 
"Frank  Ijabadle, 
•*By  Hill.  Fltzpatrlck  &  McGuIre,  His  Attys." 


While  numerous  asdgnments  of  error  are 
made,  they  may  all  be  groaped  and  considered 
as  two  propositions,  a  proper  detOTmlnatlon 
of  which  will  cover  all  of  the  matters  raised 
in  this  case.  The  first  Is,  does  the  act  of  con- 
gress making  it  a  crime  to  unlawfully  cut 
timber  on  an  Indian  reserration  apply  to  a 
member  of  the  Osage  Tribe  of  Indians,  under 
the  facts  in  this  case?  And,  second,  does  the 
act  of  congress  In  question  apply  to  an  Indian 
while  dealing  with  members  of  his  own  tritw, 
and  upon  an  Indian  reservation  which  has 
been  by  tbe  government  patented  to  the  tribe 
living  upon  It? 

The  questions  ivesented  are  of  much  In- 
terest, Inasmnch  as  they  deal  with  the  iwlicy 
of  the  govemmoit  towards  the  Indians,  and 
determine  the  imwer  of  the  government  to 
protect  the  forests  which  stand  upon  the  dif- 
ferent Indian  reservations  In  this  territory. 
The  autikorlty  under  which  this  prosecution  Is 
urged  Is  contained  hi  the  act  of  June  4,  1888 
(Supp.  Rev.  St  U.  B.  p.  688),  T^ich  act  Is  as 
ftotlom:  That  section  0368  of  tbe  Revised 
Statutes  of  the  United  States  be  amended  to 
read  as  follows:  "Bveiy  person  who  unlaw- 
fully cuts,  or  aids  or  Is  employed  In  unlawfully 
ratting,  or  wantonly  destroys  or  procures  to  be 
wantonly  destroyed,  any  timber  standli^  up- 
on the  land  of  the  United  States,  which,  In 
pnrsuBuee  of  law,  may  be  reserved  or  pur- 
chased for  military  or  other  purposes,  or  iqv- 
on  any  Indian  reservatUm  or  tends  bdon^ng 
to  or  occupied  by  any  tribe  of  Indians  under 
authority  of  the  United  States,  shall  pay  a 
fine  of  not  more  than  five  hundred  dialers, 
or  be  Imprisoned  not  more  than  twelve 
months,  or  both,  in  the  discretion  of  the 
court."  Tbe  section  to  which  the  fbregoing 
Is  an  amendment  became  a  law  \xy  the  act  of 
Mardi  3,  1859  ai  Stat  408),  which  original 
section  provldoa:  "Every  person  who  unlaw- 
fully cuts  or  aids  or  Is '  employed  In  untew- 
fully  cutting,  or  wantonly  destroys,  or  pro- 
cures to  be  wantonly  destroyed,  any  timber 
standing  upon  lands  of  the  United  States, 
which,  in  pursuance  of  law,  may  be  reserved 
or  purchased  for  military  or  other  purposes, 
shall  pay  a  fine  of  not  more  than  five  hundred 
dollars  and  be  imprisoned  not  more  thsn 
twelve  months." 

It  would  seem  that  until  the  passage  of  the 
amendment  of  June  4, 1888,  supra,  there  was 
no  adequate  protection  to  timl)er  standing 
upon  Indian  reservations,  and  the  amend- 
ment WHS  manlfestiy  for  the  purpose  of  ex- 
tending the  power  of  the  criminal  law  for 
the  protection  and  presen'ation  of  the  tim- 
ber In  such  reservations;  and  under  the 
agreed  statement  of  facts,  as  stipulated  In 
this  case.  If  the  law  is  not  to  api>ly  it  must 
1>e  because  of  the  peculiar  conditions  exist- 
ing in  the  treaty  stipulations  under  which 
the  Osage  Indians  are  occupying  this  reser- 
vation, which  will  take  the  lands  so  occupied 
by  such  Indians  out  of  the  prohibition  con- 
tained in  the  statute.  It  will  Iw  noticed,  up- 
on a  careful  reading  of  the  statute,  that  the 


Digitized  by  Google 


668 


51  PACIFIO 


BBPOBTEB, 


(OU. 


8 cope  of  its  langnage  Is  very  broad,  and  that 
It  extends,  not  only  to  lands  the  fee  of  which 
Is  atlU  In  the  United  States,  but  speclflcally  re- 
cites that  it  shall  apply  to  "lands  belonging 
to  or  occupied  by  any  tribe  of  Indians  under 
authority  of  the  United  States."  And  It  Is 
to  determine  the  power  of  congress  to  cre- 
ate an  offense  of  this  character,  as  applied  to 
the  facts  of  this  case,  that  this  appeal  Is 
filed;  for  It  Is  alleged  that,  the  Osa«e  Tribe 
of  Indians  being  the  owners  of  their  reserva- 
tion by  patent  from  the  government,  their 
right  to  use  the  land  In  any  manner  they  may 
thinJi  best,  and  their  right  to  pass  Jaws  per^ 
mlttlng  members  of  their  own  tribe  to  sell 
and  dispose  of  the  timber  growing  npon  the 
lands,  are  questions  not  open  for  congress  to 
pass  upon,  and  therefore  any  act  of  congress 
which  seeks  In  any  manner  to  control  their 
use  and  occupancy  of  the  land,  or  the  dis- 
position of  the  timber  standing  thereon,  Is  an 
Invalid  enactment,  In  so  far  as  It  affects  the 
Osage  Indian  reservation.  It  will  be  hardly 
necessary.  In  order  to  discuss  this  question 
IntelllgenUy,  to  take  up,  except  In  a  iHief 
manner,  the  different  treaties  between  the 
Osage  and  other  Indians  and  the  government, 
In  order  to  show  the  character  of  the  titie 
under  which  the  Indians  hold  the  reservation, 
that  we  may  reach  a  correct  conclusion  In 
determining  the  authority  of  congress  to  pass 
the  law  under  consideration;  and  we  will  re- 
fer to  those  only  which  we  think  bear  upon 
the  question  of  title,  and  show  the  relations 
which  now  and  always  have  existed  between 
the  government  and  Indians  relative  to  res- 
ervations held  by  the  different  tribes  of  In- 
dians. 

The  title  of  the  Osage  Indians  to  the  reser- 
vation which  they  now  occupy  was,  through 
the  aid  of  the  government,  obtained  from  the 
Cherokee  Tribe  of  Indians,  and  It  will  be  of 
some  importance  to  trace  the  tlUe  of  the 
Gherokees  In  this  land,  together  wltii  their 
status  towards  the  government.  Briefly  stat- 
ed, the  government  began  making  treaties 
with  the  Oherokees  at  Hopewell,  on  Keowee 
river,  November  22,  1786.  This  was  shorUy 
after  the  close  of  the  Revolutionary  War, 
when  the  colonies  were  exhausted,  and  the 
Cherokees,  aud  other  tribes  living  In  the 
country  adjacent  to  them,  were  strong,  and 
able  to  Inflict  great  suffering  and  damage  up- 
on the  sparsely-settled  communities  of  the 
Southern  states;  and  yet,  even  In  this  treaty, 
by  article  3,  It  Is  provided  that  the  said  In- 
dians, for  themselves  and  their  respective 
tribes  and  bands,  do  acknowledge  all  the 
Cherokees  to  be  under  the  direction  of  the 
United  States,  and  of  no  other  sovereignty 
whatsoever.  And  In  article  9  of  the  same 
treaty  It  Is  further  provided  that  for  the 
benefit  and  comfort  of  the  Indians,  and  for 
the  prevention  of  Injuries  or  privations  uiK>n 
the  part  of  citizens  or  Indians,  the  United 
States,  In  congress  assembled,  shall  have  the 
sole  and  exclusive  right  of  reguhiting  the 
trade  with  the  Indiana,  and  managing  all  their 


affairs.  In  such  manner  as  they  think  proper. 
Thus,  at  the  beginning  of  the  relations  be- 
tween the  government  and  the  Cheroken, 
they  acknowledged  the  sovereignty  and  pro- 
tection of  the  United  States,  and  gave  to 
congress  the  sole  and  exclusive  right  of  regn- 
latlDg  trade  and  managing  their  affairs.  Aft- 
erwards, and  on  February  17,  1792,  by  the 
Halston  river  treaty,  the  boundary  lines  of  the 
Cherokee  Nation  were  more  definitely  fixed, 
and  a  guaranty  was  given  by  the  United 
States  to  all  lands  within  the  boundaries  thus 
defined;  the  Cherokees  again  acknowledging 
the  exclusive  supremacy  and  authority  of  the 
United  States.    Subsequent  treaties,  relatia; 
to  the  boundary  disputes,  and  the  cession  of 
the  land  guarantied  under  the  treaty  of  Feb- 
ruary 17, 1792,  were  made  on  October  2, 179S, 
June  10, 1806,  May  23, 1807.  Aprti  8,  1816,  and 
December  28,  1817;  and  on  May  28,  182S 
a  treaty  was  finally  made  which  transferred 
the  Gherokees  to  the  land  they  now  occupy, 
which  land  was,  by  treaties  afterwards  made, 
on  May  23, 1836,  April  12, 1834,  and  December 
29,  1835,  by  patent,  conveyed  to  the  Cherokee 
Tribe  of  Indians,  the  lands  so  conveyed  to  be 
by  them  held  In  common  for  the  use  and 
benefit  of  themselves  and  their  posterity;  the 
Osage  reservation  being,  at  the  date  of  tbe 
hist-mentioned  treaty,  a  part  of  the  lands 
ceded  to  the  Cherokee  Indians,  and  so  re- 
mained until  by  treaty  between  the  United 
States  and  the  Cherokee  Indians  of  July  18, 
1866,  it  was  provided  that  the  United  States 
might  settie  friendly  Indians  In  any  part  of 
the  Cherokee  country  west  of  the  ninety- 
sixth  degree  of  k»igltude.   In  pnrsiuuKe  to 
this  agreement,  by  act  of  congress  (16  Stat 
362),  a  provision  was  made  for  the  purchase 
of  lands  from  the  Cherokees  for  tbe  Osage 
Indians  and  their  removal  thereto,  and  Iqr 
subsequent  acts  of  congress  (19  Stat.  76;  and 
22  Stat  624)  the  purchase  was  coosnm  mated, 
and  tbe  Osagea  located  upon  theb:  pnaenc 
reservation,  the  Cherokees  executing  a  con- 
veyance In  trost  to  the  United  States  for  the 
Osages.    In  article  16  of  the  treaty  of  July 
19,  1866,  wherein  tbe  Cherokees  agreed  that 
the  United  States  might  purchase  a  portion 
of  their  land  for  the  purpose  of  setUIng 
friendly  Indiana  thereon,  It  was  also  provid- 
ed that  the  boundaries  of  each  said  district 
should  be  distinctly  marked,  aud  the  land 
conveyed  In  fee  simple  to  each  member  of 
said  tribe,  to  be  held  In  common  or  by  their 
members  or  In  severalty,  as  the  United  States 
may  de<dde.    The  record  falls  to  disclose 
whetlier  or  not  the  Cherokees  have  made  a 
conveyance  direct  to  the  Osages,  yet,  as  we 
understand  from  an   examination  of  tbe 
agreed  statement  of  facts,  the  United  States 
has  conveyed  by  patent  this  reser^-atlon  to 
tiie  Osage  Tribe  of  Indians,  to  be  by  them 
held  in  common. 

I^t  us  now  briefly  state  the  history  of  tlie 
relations  which  have  existed  betwe«i  tbe 
Osage  Tribe  of  Indians  and  the  United  States, 
in  order  that  we  may  properly  construe  the 
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treaty  obligations  wblch  exist  at  tbe  present 
time  on  the  part  of  the  government  towards 
Bucta  tribe,  In  the  light  of  tbe  claim  made 
that  tbey  are  In  the  use  and  occupancy  of 
their  reservation  Independent  of  tbe  laws  of 
congress.  On  Af/cH  28,  1810  (Revision  of  In- 
dian Treaties,  571),  we  find  that  tbe  Great 
and  Little  Osage  Indians  occupied  a  portion 
of  tbe  territory  of  Louisiana,  and  at  that 
time  a  treaty  between  the  United  States  and 
such  tribes  was  concluded  at  Ft.  Clark,  in 
which  it  was  recited:  "That  the  TJnlteil 
States,  being  anxlons  to  promote  peace,  friend- 
ship and  intercourse  with  tbe  Osage  Tribes, 
to  afford  them  every  assistance  In  their  pow- 
er, and  to  protect  them  from  insults  and  the 
injnries  of  other  trllies  of  Indians,"  etc., 
"have  thought  prop^  to  build  a  fort  •  •  • 
for  the  protection  of  all  orderly,  friendly  and 
well  disposed  Indians  of  the  Great  and  Little 
Osage  Nations.  *****  In  article  10  of  such 
treaty  it  Is  provided  that:  "The  United 
States  rec^ve  the  Great  and  Little  Osage 
Nations  Into  their  friendship  and  under  their 
protectioo;  and  tbe  said  Nations  on  their 
part  declare  that  they  will  consider  them- 
selves under  tbe  protection  of  no  other  power 
whatooerer;  disclaiming  all  right  to  cede,  sell, 
or  In  any  manner  transfer  their  lands  to  any 
foreign  power,  or  to  citizens  of  tbe  United 
States  or  Inbabltanta  of  Louisiana,  unless 
duly  authorized  by  the  president  of  tbe  United 
States  to  make  the  said  purchase  or  accept 
tbe  said  cession  on  behalf  of  the  government." 
This  lattra:  provision  Is  in  effect  Incorporated 
within  the  provisions  of  each  subsequent 
treaty  made  with  the  Great  and  Little  Osage 
Nations  of  Indians.  At  that  time  tbey  oc- 
cupied a  consideraUe  portion  of  what  Is 
known  as  tbe  "Louisiana  Purchase."  Each 
snbseqnent  treaty  diminished  their  landhold- 
Ings,  the  United  States  reimbursing  with  mon- 
ey and  annuities  for  the  loss  to  them  of  tbe 
portion  of  such  holdings.  In  varying  terms, 
throughout  all  suDsequent  treaties,  but  with 
equal  posltiveness,  the  United  States  asserted 
its  sov^elgnty,  and,  with  like  submission  up- 
on the  part  of  the  Indians,  they  asked  pro- 
tection, and  especially  agreed  never  to  cede 
or  relinquish  any  of  their  lands  unless  au- 
thorized by  the  United  States.  The  last 
treaty  with  this  tribe,  entered  Into  January 
21,  1867  (Revision  of  Indian  Treaties,  589), 
provide:  "It  is  also  agreed  by  said  contract- 
ing parties  that  If  said  Indians  should  agree 
to  remove  from  the  state  ot  Kansas,  and  set- 
tle on  lands  to  be  provided  for  them  by  the 
United  States  in  tbe  Indian  Territory,  on 
such  terms  as  may  be  agreed  on  between  the 
United  States  and  the  Indian  tribes  now  re- 
siding In  said  territory,  or  any  of  them,  then 
the  diminished  reservation  shall  be  disposed 
of  by  the  United  States  in  the  same  manuCT 
and  for  tbe  same  purpose  as  hereinbefore  pro- 
vided In  relation  to  said  trust  lands,  except 
that  fifty  per  cent  of  the  proceeds  of  the 
sale  of  said  diminished  reserve  may  be  used 
by  the  United  States  In  the  purchase  of  lands 


for  a  suitable  home  for  said  Indians  In  said 
Indian  Territory." 

A  careful  consideration  of  all  the  treaties 
will  clearly  demonstrate  that  tbe  Osages  are 
occupying  their  reservation  under  tbe  express 
sanction  of  the  United  States;  that  under 
the  treaty  stipulations  the  United  States  has 
exercised  the  right  of  location,  and  tbe  In- 
dians themselves,  by  their  own  acts,  ratified 
the  measures  taken  on  their  behalf,  and  that 
they  are  willing  parties  to  all  arrangements 
so  made.  We  take  judicial  knowledge  of  the 
fact  that  tbe  Os^e  Nation  maintains  a  tribal 
form  of  government;  that  tbe  government  has 
an  agent  in  chaise  of  said  tribe;  maintains 
schools;  licenses  traders  among  them;  pro- 
tects them  from  invasion  upon  the  part  of  the 
whites;  supervises  and  controls  the  leasing 
of  their  lands  for  grazing  purposes;  In  short. 
In  all  respects  takes  control  of  their  affairs, 
to  the  extent  of  treating  them  as  wards  enti- 
tled to  protection  from  outside  infiuences,  and 
directing  to  tbe  fullest  extent  their  Internal 
affairs,  wherever  It  may  be.  In  tbe  opinion  of 
the  Indian  commissioner,  necessary  for  the 
good  of  tbe  Indians  themselves.  This  power 
of  the  government  cannot  be  successfully  Im- 
peached. It  exists  by  reason  of  tbe  sovereign- 
ty, as  well  as  by  treaty  stipulations.  By  no 
act  or  word  has  the  government  ever  surren- 
dered any  of  Its  sovOTelgnty  over  to  the  In- 
diana within  the  United  States,  and  the  treaty 
stipulations  of  the  Osage  Indian  Tribes  have 
always  recognized  the  right  and  control  to  be 
within  the  United  States. 

In  considering  this  question.  It  must  not  be 
forgottoi  that  the  Indians,  while  holding 
their  tribal  rdatlons,  are  not  citizens  of  the 
United  States;  have  never  been  declared 
such;  and  that  tbey  do  not  occupy  towards 
the  government  of  the  United  States  the  same 
position,  relatively  speaking,  as  do  persons 
who  are,  either  by  birth  or  by  tbe  law  of  this 
government,  declared  to  be  citizens  of  the 
United  States.  Tbe  policy  of  the  govern- 
ment in  its  treatment  of  the  Indian  tribes  has 
at  all  times  been  uniform,  and  of  a  character 
to  leave  but  little  room  for  doubt  as  to  Its 
Intention.  The  eariy  discoverers  of  this  con- 
tinent found  here  as  inhabitants  a  race  of 
people  who  subsisted  chiefly  by  bunting  tlie 
wild  game,  which  was  everywhere  abundant. 
Hardly  a  semblance  of  what  we  term  civiliza- 
tion, society,  or  government  existed.  They 
had  no  literature,  and  the  arts  and  sciences 
were  to  them  nnknown.  They  were  divided  in- 
to numerous  tribes,  and  each  tribe  was  In  al- 
most all  cases  in  perpetual  war  with  the  oth- 
ers. As  the  different  portions  of  tbe  conti- 
nent were  discovered,  tbey  were  annexed  to 
the  dominion  of  tbe  government  whose  flag 
tbe  explorer  happened  to  be  sailing  under. 
In  each  instance  the  right  of  discovery  was 
held  to  be  sufficient  reason  and  excuse  for  ab- 
solute appropriation  of  the  soil.  It  was  re- 
garded by  the  Christian  nations,  who  thue 
sought  to  af^roprlate  this  continent,  as  «  fair 
esccbange  to  tbe  aborlglnea,  since  th«y  gave 
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to  Bach  Indiaitt  as  th«r  did  not  klU  tbe 
arts  of  clTlltoatlon  and  tbe  beneficent  In- 
fluences of  Christianity.  It  matters  not  that 
the  method  thus  adopted  may  seem  to  us  nn- 
falr,  and  when  we  contemplate  the  fact  €i 
the  purchase  of  an  extent  of  land  of  a  state 
like  I'ennsyiranla  for  a  few  dollars  and  a  few 
trinkets  we  may  even  be  excused  for  thinking 
that  one  of  the  considerations  which  Induced 
the  trade,  to  wit,  Christianity,  was  withheld, 
yet  these  are  the  sources  from  which  flows  tbo 
title  of  our  goremment  to  its  soU.  For  a 
time  after  the  colonies  had  seceded  from  the 
mother  country  it  was  our  custom  to  make 
treaties  with  some  of  the  Indian  tribes  as  If 
they  were  Independent  of  our  government, 
and  enjoying  the  same  relations,  rights,  and 
liberties  as  foreign  nations.  This  policy  was 
jwobably  as  much  influenced  through  fear  as 
from  a  regard  for  their  rights.  It  Is  an 
historical  fact  that  during  the  war  for  Inde- 
pendence emissaries  were  frequently  sent 
among  the  different  tribes  of  Indians  con- 
tiguous to  the  colonies  for  the  purpose  of  In- 
ducing them  to  make  war  upon  the  ctrionles, 
and  the  conduct  of  the  Indians  at  that  time 
probably  Influenced  this  goTernment,  as  a 
mattw  of  policy,  to  make  concessions  which 
otherwise  would  not  have  been  made.  Thus, 
in  the  first  treaty  entraed  Into,  In  S^itembM', 
1778,  with  the  Delawares,  we  find  this  re- 
markable language:  "Whereas,  the  enemies 
of  the  United  States  have  endeavored,  by 
every  artifice  In  their  power,  to  possess  the 
Indians  In  general  with  an  o^nlon  that  it  is 
the  design  of  the  states  aforesaid  to  extir- 
pate the  Indians  and  take  possession  of  their 
country,  to  obviate  such  false  suggestion  the 
United  States  engage  to  guaranty  to  the 
aforesaid  Xatlon  of  Delawares,  and  their 
heirs,  all  l^elr  territorial  rights,  In  the  fnllcst 
and  most  ample  manner,  as  it  hath  been 
bounded  by  former  treaties,  as  long  as  the 
said  Delaware  nation  shall  abide  by  and  hold 
fast  the  chain  of  friendship  now  entered  Into." 
A  few  of  the  scattered  remnants  of  that  once 
powerful  tribe  are  now,  by  the  permission  and 
under  the  control  of  the  government,  located 
In  this  territory,  and  the  power,  which  they 
once  possessed  to  such  an  extent  as  to  compel 
this  govemmmt  to  treat  with  them  as  an  In- 
dependent nation,  has  passed  from  them  for- 
ever, not  even  a  semblance  remaining. 

It  Is  almost  needless  to  state  that,  as  the 
danger  of  foreign  wars  became  more  remote, 
our  policy  towards  the  Indians  gradually 
became  bolder,  and  .as  announced  In  Chero- 
kee Nation  V.  Georgia,  S  Pet.  1,  the  Indians 
are  In  the  condition  of  domestic  subjects. 
This  case  was  a  pivotal  one  to  the  Indians, 
and  defined  their  status  towards  the  gov- 
ernment of  the  United  States.  They  sought 
to  sue  as  an  Independent  nation,  and  to  en- 
join the  state  of  Georgia  from  enforcing  Its 
laws  within  the  territory  set  aside  by  con- 
gress for  the  occupation  of  the  Oherokees. 
As  was  customary  at  that  time  In  the  su- 
preme court  of  the  United  States,  each  of 


the  Judges  gave  bis  opinion,  and  it  is  need- 
less to  state  that  the  entire  subject  under  dla- 
cusslon  was  exhausted.  A  majority  of  the 
court  reached  a  conclusion  adverse  to  tbe 
claim  of  the  Oherokees,  and  from  Chief  Jns- 
tlce  Marshall  we  quote:  "Though  the  Indi- 
ans are  acknowledged  to  have  an  unques- 
tionable, and  heretofore  unquestioned,  right 
to  the  lands  tbey  occupy,  until  that  right 
shall  be  extinguished  by  a  voluntary  cession 
to  our  government,  yet  It  may  well  be 
doubted  whether  those  tribes  which  reside 
within  the  acknowledged  boundaries  of  the 
United  States  can,  with  strict  accuracy,  be 
denominated  foreign  nations.'  They  occupy 
a  territory  to  which  we  assert  a  title  Inde- 
pendent of  their  will,  which  must  take  ef- 
fect in  point  of  possession  when  their  right 
of  possession  ceases.  Keanwhile  they  are 
in  a  state  of  pupilage.  Thdr  relation  to 
the  United  States  resembles  that  of  a  ward 
to  his  guardian.  They  look  to  oar  govern- 
ment for  protection;  rely  upon  Its  kindness 
and  its  power;  appeal  to  It  for  relief  to  their 
wants;  and  address  the  president  as  their 
great  father.  They  and  their  country  are 
considered  by  foreign  nations  as  well  as  our- 
selves as  being  so  complete  under  the  sov- 
ereignty and  dominion  of  the  United  States 
that  ai^  attempt  to  acquire  their  lands  or 
to  form  a  political  connection  witti  them 
would  be  considered  by  all  as  on  hiva^n 
of  our  territory  and  an  act  of  hostility." 
This  decision  forever  put  at  rest  the  status 
of  the  Indian  tribes  tovnirds  the  United 
States.  In  a  case  where  the  title  to  lands, 
under  a  grant  from  the  Illinois  and  Pianke- 
sbow  ^IbM  of  Indians,  was  sought  to  be 
asserted  In  favor  of  the  grantee,  the  su- 
preme court  of  the  United  States  in  John- 
son V.  Mcintosh,  8  Wheat.  513,  per  Chief  Jua- 
tice  Marshall,  in  an  opinion  says:  "Howev- 
er extravagant  the  pretension  of  converting 
the  discovery  of  an  Inhabited  country  Into 
conquest  may  appear,  if  the  principle  has 
been  asserted  In  the  first  instance,  and  aft- 
erwards sustained;  If  a  country  has  been 
acquired  and  held  under  It;  if  the  property 
of  the  great  mass  of  the  community  orig- 
inates In  It,— it  becomes  tbe  law  of  the  land, 
^d  cannot  be  questioned.  So,  too,  with  re- 
spect to  the  concomitant  principle  that  the 
Indian  inhabitants  are  to  be  considered 
merely  as  occupants,  to  be  protected,  indeed, 
while  In  peace,  in  the  possession  of  their 
lands,  but  to  be  deemed  Incapable  of  trans- 
ferring the  absolute  title  to  others.  How- 
ever this  restriction  may  be  opposed  to  nat- 
ural right,  and  to  the  usages  of  civilised 
nations,  yet,  if  It  be  Indispensable  to  that 
system  under  which  the  country  has  been 
settled,  and  be  adapted  to  the  actual  condi- 
tion of  the  two  peoples,  It  may,  perhaps,  be 
supported  by  reason,  and  certainly  cannot 
be  rejected  by  courts  of  Justice."  The  same 
principle  was  also  asserted  In  Fletcher  t. 
Peck.  0  Cranch,  60.  From  the  foregoing 
decisions  it  appears,  therefore,  to  be  well 
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settled  that  no  lands  conveyed  by  the  Unit- 
ed States  to  any  tribe  of  Indians  can  be 
by  sQcIi  tribe  conveyed  wlthont  the  consent 
and  authority  of  tbe  United  States.  And 
this  principle  rests  upon  the  ground  of  bot- 
M^lgnty  In  tbe  United  States,  not  alone  over 
the  Indians,  but  likewise  grows  out  of  the 
policy  of  guardianship  which  has  always 
existed  In  favor  of  tbe  United  States,  and 
has  been  recognized  by  the  Indians  them- 
selves as  belonging  to  tbe  United  States. 
This  principle  Is  well  settled  in  U.  S.  v. 
Kagama.  IIS  U.  S.  S75,  6  Sup.  Ct  1109. 
"The  power  of  the  general  government  over 
these  ronnants  of  a  race  once  powerful, 
now  weak  and  diminished  In  numbers.  Is 
necessary  to  their  protection,  as  well  as  to 
the  safety  of  those  among  whom  they  dwell. 
It  must  exist  In  that  goveniment,  because 
It  has  never  existed  anywhere  else,  because 
the  theater  of  Its  exercise  Is  within  tbe  geo- 
graphical limits  of  the  United  States,  be- 
cause It  has  never  been  denied,  and  because 
it  alone  can  enforce  Its  laws  on  all  the 
tribes."  And  the  right  and  duty  of  tbe  gov- 
ernment to  so  guard  and  protect  the  Indians 
is  not  less  or  greater  because  the  lands  up- 
on which  the  Indian  tribes  dwell  may  have 
been  conveyed  to  such  tribe  by  patent.  It 
does  not  rest  upon  the  title  to  the  land,  but 
upon  the  condition  and  weakness  of  the  In- 
dians. This  right,  as  heretofore  shown, 
grows  out  of  the  sovereignty  of  the  United 
States,  aB  well  as  treaty  stipulations  with 
tbe  Indian  tribes,  and  Is  being  constantly 
exercised,  and  it  must  exist  until  such  time 
as  the  Indians  bave  so  far  advanced  In  civ- 
ilization as  to  enable  them  to  direct  them- 
selves. 

Counsel  for  appellant  <dte.  In  sn{^rt  of 
their  contention  that  the  title  In  owner- 
ship of  the  lands  takes  the  case  out  of  the 
statute,  some  decisions  which  we  shall  no- 
tice for  the  purpose  of  showing  the  distinc- 
tion which  exists  between  the  facts  upon 
which  the  decisions  are  based  and  the  case 
we  are  here  considering.  The  case  of  U. 
S.  T.  Joseph,  M  U.  S.  615,  dted  appel- 
lant to  support  bis  contention,  was  an  action 
brought  by  the  United  States  to  recover  a 
penalty,  under  section  2118,  Rev.  St  U.  S.. 
which  declares  "that  every  person  who 
makes  a  settlement  on  any  lands  bdonglng, 
secured,  or  granted  by  treaty  with  tbe  Unit- 
ed States  to  any  Indian  tribe,  or  surreys  or 
attempts  to  survey  such  lands,  or  to  desig- 
nate tbe  boundaries  by  marking  trees  or  oth- 
erwise. Is  liable  to  a  penalty  of  fl,000." 
This  case  was  brought  In  the  courts  of  the 
territory  of  New  Mexico.  The  land  involv- 
ed belonged  to  the  Pueblo  Indians,  and  was 
conveyed  to  them  by  grant  from  Spain  at  a 
time  when  New  Mexico  was  under  tbe  do- 
minion of  that  government.  When  New 
Mexico  was  ceded  to  the  United  States  by 
the  treaty  of  Guadalupe  Hidalgo,  under 
which  New  Mexico  and  tbe  allegiance  of  Its 
Inhabitants  was  transferred  to  the  United 


States,  all  grants  from  Spain  made  to  Its 
subjects  before  the  Mexican  Revolution 
were  expressly  saved  to  the  grantees,  the 
United  States  relinquishing  all  title  and 
claim  to  any  of  said  lands;  and  It  was  for 
this  reason  that  the  supreme  court  held  in 
U.  S.  V.  Joseph,  supra,  that  the  law  could 
not  reach  depredations  upon  these  lands, 
tbe  title  to  tbe  land  never  having  been  in 
tbe  United  States;  and,  tbe  government  nev- 
er having  claimed  any  control  in  the  land, 
it  could  not  assert  a  right  against  a  tres- 
passer In  favor  of  tbe  Indian  who  thus 
holds  title.  The  case  of  U.  S.  v.  Santlste- 
ran,  94  U.  S.  619,  Is  based  upon  this  same 
ground.  This  principle  was  also  maintain- 
ed in  Mitcbel  v.  U.  S.,  9  Pet.  745,  and  In  U. 
S.  V.  Fernandez,  10  Pet.  303,  because  of  tbe 
source  of  title  being  superior  to  that  of  the 
United  States.  We  make  a  clear  distinc- 
tion between  these  cases  and  the  one  we 
are  now  deciding.  It  is  true  that  when  tbe 
Indians  have  secured  their  title  to  lands 
from  a  foreign  government,  and  this  country 
afterwards  acquired  jurlsdlctloa  over  such 
lands  and  the  allegiance  of  the  Indians,  un- 
der an  express  agreement  to  ratl^  the  grant 
of  land  already  made,  the  United  States 
thereby  is  estopped  from  any  claim  of  inter- 
est in  said  lands.  In  the  brief  of  counsel 
for  appellant  is  noted  a  case  as  being  in  43 
Fed.  22,  and  at  another  place  In  23  Fed.  22. 
We  have  examined  both  volumes  cited,  and 
cannot  find  the  case,  and  therefore  must 
reach  a  conclusion  without  the  aid  we  might 
receive  from  that  decision.  But,  as  Indic- 
ative of  the  right  of  the  government  to 
make  laws  controlling  the  Indians  In  the 
use  of  their  lands  which  have  by  deed  been 
conveyed  to  them  from  the  United  States, 
we  are  not  entirely  without  authority  which 
may  throw  light  upon  tbe  question.  In 
Cherokee  Nation  v.  Southern  Kan.  Ry.  Co., 
135  U.  S.  644,  10  Sup.  Ct.  DOS,  arose  a  case 
wherein  the  Cherokee  Indians  sought  to  en- 
join the  Southern  Kansas  Railway  Compa- 
ny from  building  and  maintaining  a  rail- 
road and  telegraph  Hue  through  their  lands, 
claiming  that  by  the  terms  of  various  trea- 
ties, as  well  as  by  the  character  of  their 
title  In  the  lands,  the  right  of  eminent  do- 
main vested  exclusively  In  the  Cherokee  Na- 
tion. This  contention  was  denied,  and  In 
the  decision  the  court  took  occasion  to  state: 
"By  the  treaty  of  New  Echota,  1835,  the 
United  States  covenanted  and  agreed  that 
the  lands  ceded  to  the  Cherokee  Nation 
should  at  no  future  time,  without  their  con- 
sent, be  included  In  the  territorial  limits 
or  jurisdiction  of  any  state  or  territory,  and 
that  the  government  would  secure  to  that 
Nation  the  right  by  their  national  councils 
to  make  and  carry  Into  effect  all  such  laws 
as  they  may  deem  necessary  for  the  gov- 
ernment of  tbe  persona  and  property  within 
tlieir  own  country  belonging  to  their  peo- 
ple, or  such  perwns  as  have  connected 
themselves  with  them;  and  by  the  treaties 
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of  Washington,  ISM  and  18G6,  tbe  United 
States  guarantied  to  tbe  Cherokee  the  title 
and  possession  of  their  lands,  and  Jurisdic- 
tion over  their  country.  Bevlsion  of  Indi- 
an Treaties,  pp.  65,  TO,  85.  But  neither  these 
nor  any  preTlooa  treaties  evinced  any  In- 
tention upon  the  part  of  the  government  to 
discharge  them  from  tbelr  condition  of  pu- 
pilage or  dependency,  and  oonstltute  than  a 
separate,  Independent,  and  sovereign  people, 
with  no  superior  within  its  limits."  The 
same  doctrine,  in  effect.  Is  announced  In 
BaUway  Co.  t.  Roberts,  152  U.  S.  114,  14 
Sup.  Ct  49Q.  While  these  cases  proceed  upon 
tbe  theory  that  the  right  of  eminent  domain 
Is  always  in  congress  by  reason  of  the  sov- 
ereignty of  tbe  United  States,  still  they  al- 
so support  the  doctrine  that  the  government 
has  never  entirely  surrendered  the  control 
and  dominion  of  tbe  tribe  of  Indians  and 
tbelr  lands,  notwithstanding  they  have  con- 
veyed the  same  by  patent  In  19  Op.  Atty. 
Gen.  232,  In  answer  to  a  question  submit- 
ted  by  the  secretary  of  the  interior,  Mr. 
Atty.  Gen.  Garland  states  that  the  law  we 
are  here  considering  la  applicable  to  Indi- 
ans who  have  received  their  lands  In  sever- 
alty, and  that  the  trust  Imposed  in  the  gov- 
ernment to  protect  standing  timber  from 
BpoUation,  even  by  the  Indian  to  whom  the 
land  Is  allotted,  exists  ontll  tbe  second  pat- 
ent is  granted,  or  until  such  time  as  con- 
gress may  deem  tbe  Indian  to  be  in  such  a 
civilized  condition  as  to  enable  him  to  cope 
with  the  white  man;  that  he  Is  still  in  a 
condition  of  pupilage  and  wardship;  and  It 
is  the  duty  of  tbe  government,  whUe  such 
condition  exists,  to  prevent  him  from  de- 
stroying and  selling  the  timber  standing  up- 
on bis  allotment  And  It  baa  been  held  by 
this  court  In  RenfroW  v.  U.  8.,  3  Okl.  1G8, 
41  Pac.  88,  that  the  rlgbt  of  tbe  govern- 
ment to  control  the  Indian,  througb  the  su- 
pervision of  an  agent,  exists  even  after  the 
Indian  has  taken  bis  land  In  severalty. 

We  are  not  cUed  by  counsel  In  their  brlefis, 
nor  are  we  able  to  And,  a  case  directly  In  point, 
wherein  it  was  sought  to  prevent  an  Indian 
belonging  to  a  tribe  bedding  a  reservation 
deed  from  the  government  from  cutting  and 
selling  Btandtog  timber  owned  in  common  by 
the  tribe,  but  we  think  that  this  question  must 
be  construed  Independently  of  the  deed,  and 
In  the  light  of  the  policy  of  the  gov^nment  In 
dealing  with  the  Indian  while  sustaining  tribal 
relations.  We  do  know  what  the  purpose  of 
the  govOTmient  Is  and  always  has  been  in  sus- 
taining the  relationship  It  does  towards  the  la- 
dlons.  It  has  always  regarded  them  as  being 
in  a  state  of  subjection  to  the  general  govern- 
ment, never  as  citizens,  as  long  as  they  sustain 
tribal  relations.  It  has  constantly  endeavored 
to  Induce  them  to  forego  their  nomadic  exist- 
ence, turn  their  attention  to  peaceful  pursuits, 
adopt  the  ways  of  the  white  citizens,  and  be- 
come self-reliant  and  able  to  cope  with  the 
civilization  which  has,  since  tbe  settlement  of 
fhls  country,  constantly  overcome  and  by  Its 


rotetless  march  tended  to  their  destraeUea. 
To  a  limited  extent  tbla  policy  has  succeeded, 
and  It  may  truthfully  be  said  that  tbose  In- 
dians we  now  have  owe  their  existence  to  tlw 
operatlini  of  thta  policy.  This  plan  may  not 
have  been  the  best  one  for  the  Indian  which 
could  bave  been  adopted,  but  it  was  tbe  tenns 
given  by  the  conquerors,  and  swA  as  the  con- 
quered were  In  no  position  to  reject  With  the 
Indian,  it  was  tbose  terms  or  nothing.  A  re- 
jection meant  speedy  annihilation.  Acc^tance 
meant  a  longer  olstenee,  with  ttie  ht^  of 
ultimate  gain  In  Inunnnl^  from  danger  and 
repose  In  propKty  rights.  Many  remnants  ol 
once  pownful  and  Indepoident  tribes,  whldi 
are  now  located  In  Oklahoma,  attest  the  de> 
strucUve  tendency  of  this  policy,  as  well  as  tbe 
bnmnnlty  from  danger  of  speedy  extinction, 
and  the  policy  with  which  the  govanm«it 
guards  their  financial  Interests.  The  Osage 
Tribe  of  Indiana,  once  so  numenms  and  Iwave 
that  thli  government  thought  it  to  Its  interest 
to  treat  with  them  for  peace,  are  now  reduced 
In  numbers  to  such  an  extratt  that  they  would 
not  be  able  to  successfully  cope  with  tiie 
strength  of  the  people  of  any  one  of  the  many 
counties  which  border  upm  thdr  reservation; 
and  yet  this  reservation,  with  all  Its  natural 
wealth  of  agriculture,  grazing,  and  timber,  is 
contlnuoosly  held  by  the  strong  arm  ttf  the 
government  tram  tbe  greedy  fingers  of  tbe 
ever-encroaching  whites  tor  the  use  and  benefit 
of  tbe  Osages  and  their  posterity,  so  long  as 
they  shall  exist.  In  addition  to  this  protection, 
the  government  in  the  hope  that  some  of  this 
once-powerful  people  may  be  saved  to  posteri- 
ty, has  establldied  schools  for  the  yonng,  work- 
shops for  the  middle-aged,  and  placed  In  chaise 
of  such  schools  and  shops  men  and  women  of 
high  character,  learning,  and  skill,  to  educate 
alike  the  mind  and  hand,  in  order  that  the  ctm- 
sdencelees  dviUzation  which  surrounds  them 
diall  not  entirely  obliterate  them.  Further 
than  this,  the  government  has  takm  charge  of 
large  sums  of  money  belonging  to  this  tribe, 
received  from  the  sale  of  their  lands,  and  has 
80  wisely  Invested  It  for  them  that  the  Interest 
alone  upon  the  prindpal  so  Invested  is  sufflclmt 
to  provide  for  each  man,  woman,  and  child  of 
the  tribe  the  sum  of  $220  pn*  annum,  oiough 
to  furnish  an  ample  living,  cbould  1h^  choose 
to  live  in  absolute  Idleness.  And  tbe  govern- 
ment licenses  traders  under  regulations  which 
are  advantageous  to  the  Indians;  keeps  vldous 
and  greedy  whites  from  entering  upon  their 
reservation;  requires  the  United  States  attor- 
ney to  represent  them,  free  of  costs.  In  all  liti- 
gation which  may  be  Instituted  against  them; 
provides  an  agent  who  shall  see  to  It  that  in 
their  trade  and  other  relations  which  they 
may  have  or  sustain  with  the  whites  shall 
not  be  defrauded.  In  th^  and  in  many  other 
ways  la  the  government  caring  for  these  In- 
dians. In  view  of  these  facts,  and  in  tbe  light 
of  this  policy,  can  It  be  presumed  that  congress 
Intended  to  permit  the  Indians  to  so  injure 
themselves  as  they  undoubtedly  would  It  per- 
mitted  to  cut  and  dispose  of  the  valuable  tlm- 
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bcr  now  standing  oh  tills  reserradoo?  We 
tblnk  not  Much  of  -the  care  and  protection 
with  which  fiMse  Indians  are  sarrounded  would 
he  thrown  away  and  dissipated  it  they  were 
permitted  to  deapoU  this  reaerratiw.  and  the 
heritage,  which  Is  tntaided  aa  well  for  their, 
poateilty  as  the  present  Inhabitants,  would  lose, 
much  of  Its  Talue.  And  this  result  would  he 
the  same  If  It  were  done  by  the  Indians  them- 
B^yes  as  It  It  were  done  by  the  white  men 
who,  standing  upon  the  border,  look  with  long- 
ing eyes  upon  the  forests  <^  this  reserratlon. 
It  is  contended  that  because  this  particular  In- 
dian pnnAaaed  from  the  tribe,  under  their  lo- 
cal re^Qlatlons,  that  such  fact  relieved  him 
from  the  poialty  of  the  law.  This  cootoitlon 
Is  wrong,  fo^  if  It  is  an  offoiaa  agalmt.  the 
law  to  cut  the  timber  for  purposes  of  sale  or 
speculation,  any  local  regidatlon  which  the 
tribe  might  make  does  not  make  It  any  the  less 
an  offenaa.  It  Is  also  datmed  that  the  statute 
we  are  here  c(Bialderlng  does  not  ^ply  because 
the  appellant  la  an  Indian.  No  reason  la  aa* 
signed  or  authority  dted  In  support  of  this  con- 
tention, and  we  think  the  law  Is  general  in  Ita 
apidlcaHon,  and  Is  ap^caUe  alike  to  all  who 
violate  tts  ivoTlsIons.  and.  If  antbority  were 
needed  upon  this  subject,  It  Is  ample,  and  may 
be  found  In  U.  B.  r.  Koukapot,  48  Fed.  64; 
U.  a  T.  Cook,  19  WalL  682;  19  Op.  Atty.  Gen. 
IM. 

From  the  foregtrtng  we  deduce  the  following 
fffinciples  aa  governing  hi  this  caae:  First 
Under  the  treaty  stipulations  between  the  gov- 
ernment and  the  Osage  Indians,  as  ttey  now 
extBt,  and  by  reaaou  of  the  uniform  poUey  of 
the  govemmeatln  Its  dealings  wtth  this  and  the 
other  tribes  of  Indians  of  the  United  States,  the 
Osage  Trnw  of  Indians  are  occupying  their 
resHTatton  under  the  ^preas  sanction  and  aa- 
thorlty  of  the  United  States,  and  as  l<»g  as 
the  tribal  rctatlons  continue  to  exist,  and  until 
such  time  as  the  government  shall  by  Its  own 
volition  cease  ctmtrol  and  supervision  over 
soch  tribe,  the  fact  that  the  government  may 
have  Issued  a  patent  to  the  Indians  for  lands 
emixaced  within  theh;  reservation  does  not 
take  aoch  reservation  out  of  the  iwdilbiUon 
contained  In  the  act  of  congresa  <tf  Jime  4, 
1688.  Second.  The  Osage  Indians  are  occupy- 
ing their  reservation  under  authority  of  the 
United  States  and  the  act  of  congress  of  June 
4, 1888,  which  provides  that  every  person  who 
cuts  timber  standing  upon  any  Indian  reserva- 
tion, or  lands  belcHiglng  to  or  occupied  by  any 
tribe  of  Indians,  under  authority  of  the  United 
States,  shall  be  punished  by  a  fine  of  not  more 
than  9^500,  <x  be  imprisoned  not  more  than  12 
months,  or  boUi,  is  ai^Ilcable  to  the  Osage  In- 
dian res^ration.  Third.  The  act  of  congress 
of  June  4, 188S,  is  applicable  to  an  Indian,  who 
sustains  tribal  relations,  who  cuts  timber  for 
speculative  purposes,  standing  upon  the  Osage 
Indian  reservation.  The  Judgment  of  the  low- 
er  court  is  affirmed,  and  this  case  remanded, 
with  imtnictioiu  that  the  judgment  be  execut- 
ed. All  the  justices  concurring,  except  BIER- 
BR,  J.,  who  presided  at  the  trial  hi  the  court 
fit  P.— 43 


bek)w,  not  sitting,  and  EBtATON,  J.,  who  eoa- 
curk  in  the  conclnslMi  reached,  but.  not  In  all 
the  xouBonliig  In  sQpinrt  tbemoL 


RICB  et  al.  v.  SCHOFIBLD  et  al. 
(Supreme  Court  of  Kew  Mexico.   Jan.  11, 
1898.) 

Rbisrbncs  to  Master— IVoticb—Taxiso  ot  Txb- 
TiMOHT — JuDOMBira  ovr  BOWD. 

1.  Where  the  report  of  the  master  disclosed 
that  he  began  the  taidng  ot  certain  testimony 
OD  October  Slat,  and  that  adjoarnnients  were 
had  from  time  to  time  until  November  4l3»,  but 
none  on  or  after  that  date,  bat  that,  neverthe- 
less, tiie  farther  taking  thereof  was  resumed 
Novembei  11th,  it  was  error  to  receive  the  tes- 
timony BO  taken,  without  either  such  adjourn- 
ment, or  notice  to  the  parties  In  Interest  that 
the  taking  thereof  would  be  resumed,  or  a 
waiver  of  such  notice  hf  appearance. 

2.  The  fact  that  a  bond  was  "filed,"  pendmg 
the  hearing  of  a  cause,  conditioned  to  answer 
any  judgment  which  a  certain  party  might  re- 
cover, did  not  aathorise  the  rendition  of  a  judg* 
meat  against  the  sureties  theretai,  without  no- 
tice, wheie  such  bond  did  not  appear  to  have 
been  acknowledged  before  the  court  or  judge, 
and  such  sureties  were  strangers  to  such  cause. 

Appeal  from  district  court,  Bernalillo  coun- 
ty; before  Justice  N.  C.  Collier. 

Action  by  A.  W.  Bice  and  others  against 
John  W.  Schofleld,  receiver,  and  others. 
From  a  judgment  in  favor  of  plaintiffs,  de- 
fendants appeaL  Reversed. 

Catllders  St  Dobson,  tm  appellanta.  A.  B. 
McMIllen,  for  appellees. 

BANTZ,  J.  Leaving  out  of  question  the 
snfiiclency  of  the  notice  given  by  the  mas- 
ter to  bring  the  parties  before  him,  and  as- 
suming that  be  made  a  mere  clerical  mis- 
take in  reporting  that  he  began  taking  tho 
testimony  on  the  25th  of  October,  instead  of 
the  31st,  his  record  discloses  that,  while  ad* 
joumments  were  had  from  time  to  time  un- 
til November  4th,  there  is  none  on  or  after 
that  date,  and  yet  the  further  taking  of  tes- 
timony was  resumed  November  lltb  (writ- 
ten October  11th,  but  probably  anotlier  cler- 
ical mistake),  when  Bullock  and  Champion 
testified.  There  was  no  adjournment  made 
to  the  11th,  nor  was  there  any  notice  given 
to  the  parties  In  Interest  that  such  taking  of 
testimony  would  be  resumed,  nor  did  they 
waive  It  by  an  appearance.  Without  such 
adjournment,  notice,  or  appearance  it  was 
clearly  error  to  receive  such  testimony. 
Parties  cannot  be  expected  to  know,  at  their 
peril,  that  testimony  may  be  taken  at  the 
master's  office,  when  neither  an  adjonnunent 
nor  notice  advises  them  of  It 

2.  It  appears  that,  pending  the  hearing,  a 
paper  purporting  to  be  a  bond  to  answer 
any  judgment  Champion  might  recover,  was 
"filed"  In  the  cause,  and,  after  the  master's 
report  was  confirmed,  the  court  rendered. 
Judgment  against  the  persons  purporting  to 
be  sureties  on  the  bond.  The  bond  does  not;, 
appear  to  have  been  ^knowledged  before. 
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the  court  or  Judge.  It  1b  manlteBt  that  these 
persons  nerer  were  In  any  sense  before  the 
court.  They  were  not  parties  to  the  cause, 
and  were  not  given  any  notice  of  the  pro- 
(^dlngs  against  them.  If  the  al^atures 
were  forgeries,  or  If  the  paper  had  nerer 
been  delivered,  these  persons  were  given 
no  opportunity  to  avail  themselves  of  such 
defense.  "It  Is  an  acknowledged  general 
principle  that  judgments  and  decrees  are 
binding  only  npon  parties  and  privies.  The 
reason  of  the  rule  ia  founded  In  the  Im- 
mutable principle  of  natural  justice,  that  no 
man's  right  should  be  prejudiced  by  the 
Judgment  or  decree  of  a  court,  without  an 
opportunity  of  defending  the  right"  Hol- 
llngsworth  v.  Barbonr,  4  Pet  466.  To  argue 
that,  by  the  terms  of  the  bond,  they  con- 
sented to  become  parties,  to  submit  to  the 
JurlRdietlon  of  the  court,  and  to  the  rendi- 
tion of  the  Judgment  by  It  Is  to  assume  they 
have  consented.  As  to  whether  they  have 
consented  is  the  very  point  which  the  court 
had  no  power  to  determine  In  their  absence. 
Whether  a  bond  so  "filed"  In  a  cause  can  be 
enforced  at  all,  without  a  new  and  Inde- 
pendent action.  It  is  unnecessary  to  decide 
at  this  time.  For  these  reasons  the  cause 
is  reversed,  and  remanded  for  trial  anew. 

SMITH,  C.  J.,  and  LAUGHUK  and  HAM- 
ILTON, JJ.,  concur. 


UNITED  STATES  v.  RTO  GRANDE  DAM  & 

IRItUiATIOX  CO.  et  hI. 
(Supreme  Court  of  New  Mexico.    Jan.  5,  181)8.) 
Navioabls  Strbam  — What  Constitdtks  —  Ob- 

STEDCnON  —  COXruCTtXO    iKTBRRSTtI  — 
JlTBIIDICTIOH  or  USITBD  STATES. 

1.  The  nsTigability  of  a  rivor  does  not  de- 
pend upon  its  HUMceptibility  to  iuiproveoient  by 
hyrh  eiigiiieeriug  Bkill,  and  the  expeuditure  of 
^-ast  sums  of  money,  but  upon  its  present  natu- 
ral conditions. 

2.  To  constitute  a  navigable  strfam,  it  need 
not  be  perennially  so,  but  the  seasons  of  navi- 
gability mast  occur  regularly,  and  be  of  auffl- 
cient  duration  and  character  to  subserve  a  use- 
ful public  puri>ose  for  commercial  intercourse. 

3.  Act  Oong.  Sept.  19.  1S90,  §  10,  which  pro- 
hibits "the  erection  of  any  obstruction  not  af- 
firmatively authorized  by  law,  to  the  navijrahle 
capacity  of  any  waters  in  respect  to  which  the 
United  States  has  jurisdiction,"  does  not  pre- 
vent the  erection  or  mainteiiftnce  of  a  dam  for 
irrigation  ^urpoKes  in  an  arid  region  several 
hundred  miles  above  that  portion  of  the  stream 
which  is  naviguble,  where  the  interests  of  that 
district  are  entirely  agricultural,  and  depend 
solely  on  irrigation  as  a  means  of  furniKhing 
water,  even  althuagh  such  dam  might  interfere 
with  the  navigation  of  the  lower  part  of  the 
river. 

4.  Where  there  ia  a  conflict  between  the  in- 
terestfl  of  navigation  and  aicriculturc  in  rehitiun 
to  the  use  of  a  stream,  the  lower  part  of  whieli 
is  navigable  for  a  short  diHtance,  the  latter 
would  prevail,  where  the  land  over  which  it 
fiowa  is  an  arid  region,  devoted  to  agriculture, 
and  depending  stdHy  for  water  npon  irrigation, 
and  where  navigation  wonld  be  of  comparative- 
ly little  value. 

6.  The  jurisdiction  of  the  United  States  over 
a  navigable  stream  doe»  not  extend  Kcveral 
hundred  miies  above  the  navigable  portion. 


Appeal  from  Third  Judicial  district  oonrt; 
btfore  Justice  O.  D.  Bants. 

Suit  by  the  United  States  of  Amolca  against 
the  Rio  Grande  Dun  &  Irrigation  Oomptsr 
and  others.  Fmn  a  decree  for  defradaots  dis- 
missing the  bill,  complainant  appeals.  Af- 
firmed. 

W.  B.  Ohllders,  for  the  United  States.  A. 
B.  Fall,  S.  B.  Newcomb,  and  W.  A.  Hawkins, 
for  appeUees. 

SMITH,  a  T.  This  is  a  suit  In  equity 
brought  liy  the  United  States  to  reatmln  the 
Bio  Grande  Dam  ft  In^atlon  Company  from 
ciHiatmctiiv  or  maintaining  a  diun  acroM  the 
Rio  Grande  river.  In  the  territray  of  New  Mex- 
ico. The  structure  especially  aimed  at  Is  a 
dam  projected  and  about  to  be  bndt  by  the 
defendant  company  at  a  point  called  "EOe- 
phant  Butte,"  tbe  object  of  which  Is  to  take 
water  from  die  river,  and  stwe  it  In  reser- 
voirs, for  the  purpose  of  Irrigation.  The 
ground  upon  which  the  dalm  of  tbe  goven- 
ment  Is  [dedicated  is  that  the  Rio  Grande  Is  a 
navigable  river,  and  that  the  tm^osed  dam 
wlU  obstruct  the  navigation  of  tbe  riT«.  the 
flow  of  waters  therein,  and  Interfere  vrlth  its 
navigable  caimcitr;  and  that  such  ofastmc- 
tlons  would  be  contrary  to  the  treaty  widi 
Mexico,  and  In  violation  of  the  acts  of  con- 
gress. A  prdlmlnary  Injunctlwi  was  granted, 
and  defendant  ordered  to  show  cause  why  it 
should  not  be  continued.  Tbe  defendant  an- 
swered, denying  that  the  Rio  Grande  Is  a  nar- 
Ij^able  river,  and  also  filed  pleas  Justifying  un- 
der Its  right  of  w^  for  canals  and  teserroini 
secured  under  the  act  of  congress  of  1801  and 
certain  territorial  laws.  Upon  tbe  hearing  the 
court  below  held  that  upim  tbe  facts  present- 
ed by  affidavit  as  well  as  other  facts  of  wblrk 
It  took  Jndiclfll  notice,  the  Bio  Grande  Is  not  a 
navigable  stream  within  the  territory  <tf  New 
Mexico,  and  that  the  bill  does  not  state  a  case 
entitling  it  to  the  relief  inajed;  and,  upon  tbe 
complaloaut's  dedlulng  to  amend  Its  bin  fur- 
ther, the  court  dlssdved  tbe  Injunction  and 
dismissed  the  blU.  From  that  Judgment  the 
United  States  appealed  to  this  court. 

The  right  of  the  United  States  to  prevent  the 
construction  of  the  irrigation  works  In  ques- 
tion Is  sougbt  to  be  deduced  chiefly  from  two 
acta  of  congress,  viz.:  <1)  Act  S^t.  19. 
i  10,  which  prohibits  "the  creation  of  any  ob- 
atruction.  not  affirmatively  authorized  by  law. 
to  the  navigable  capndt}-  of  any  waters,  in  re- 
spect to  whk-h  the  United  States  has  jurisdic- 
tion." (2)  Act  July  13.  1882,  |  3,  which  de- 
clares that  It  shall  not  be  lawful  "to  build  anr 
•  •  •  dam,  w^r  •  •  ♦  or  structure  of 
any  kind  *  *  *  In  any  navigable  waters  of 
the  United  States  •  •  •  without  the  iier- 
mission  of  the  secretary  of  war,  In  any  port, 
roadstead,  haven,  harbor,  naviffsble  river,  or 
othiT  waters  of  the  United  States,  In  such 
manner  as  shall  obstruct  or  Impair  navhcatlon, 
commerce  or  anchorage  of  said  mter."  Some 
allusfon  has  been  made  to  the  treaty  of  Guada- 
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Jape  EQdaUo  of  IStt,  batwem  the  United 
Stits  rad  Mateo,  i«  oontatDtas  itlp^irtlanB 
wfalch  mndd  be  rMated  1^  pcnnlttlnc  the 
ctntemplatM  eoiMtnelkn  to  pmcMd.  Tbe 
enly  proTtekm  of  ttaat  treaty  beaztac  upon 
tUa  iiinpl7  pn>Tldel^  In  article  7,  that 

ttae  part  ttf  the  Bto  <ha]iAe  lytag  below  tbe 
asnthem  boundary  ot  N«fw  Mexico  la  divided 
In  the  middle  between  tbe  two  republics,  and 
that  the  nATlgailon  below  said  bonndarjr 
"Shall  be  free  and  comBoon  to  tbe  Teasela  and 
dtlzens  of  both  ooontrlea.  and  neither  shall, 
without  tbe  consent  of  the  other,  construct 
any  work  that  may  impede  or  Interrupt,  in 
whole  or  in  part,  the  exercise  of  this  right" 
Manifestly,  this  applied  only  to  that  portion  of 
the  river  below  the  boundary  of  New  Mexico, 
for  the  same  article  contains  the  further  qual- 
ifylnc  clanse  that  "the  stipulations  contained 
ta  the  present  article  BhaU  not  Impair  the  ter- 
ritorial rights  of  either  republic  within  its  es- 
tablldied  limits."  Furthermore,  the  treaty  of 
1858,  known  as  the  "Gadsden  Treaty,"  con- 
taina  an  express  prorision  that  the  stipula- 
tions and  restrictions  of  the  seventh  article 
of  the  treaty  of  Guadalupe  Hidalgo  shall  re- 
main in  force  only  so  far  as  regards  the  Rio 
Grande  "below  the  Intersection  ot  the  31  de- 
gree, C7  mhL,  30  sec,  parallel  of  latitude  with 
tbe  boundary  line  established  by  that  treaty." 
Th^  is  no  undertaking  by  eltb«  of  the  par- 
ties to  these  treaties  that  tbe  Rio  Grande  is, 
or  shall  continue  to  be,  navigable.  All  that 
either  agreed  to  In  this  connection  was  tha* 
it  would  not  construct,  below  the  point  of  In- 
tersection of  the  above-meDtloned  paraUel  of 
latitude,  which  ts  about  that  of  El  Paso,  any 
work  which  would  interfere  with  the  common 
use  of  the  river.  No  obligation  devolved  upon 
the  United  States  to  conserve  the  waters  of 
the  river  above  that  point  for  tbe  purpose  of 
facilitating  navigation  l)eIow  it 

We  think  the  whole  question  turns  upon  the 
applicability  of  the  acts  of  congress  above 
mentioned.  By  their  express  terms  these  acts 
deal  only  with  navigable  waters.  Unless  the 
Rio  Grande  Is  a  navigable  stream,  and  its 
"navigation,"  or  "navigable  capacity,"  will  be 
obstructed  by  the  proposed  dam,  these  statutes 
do  not  apply  to  the  case,  and  cannot  be  Invoked 
to  enable  the  government  to  stop  the  progress 
of  the  work  by  injunction.  It  Is  alleged  In  the 
original  bill  that  the  EIo  Grande,  from  and  in- 
cluding the  site  of  the  proposed  dam,  has  been 
used  to  float  logs  for  commercial  and  business 
purposes,  and  for  affording  a  means  for  com- 
mercial traffic  within  and  between  the  ter- 
ritory of  New  Mexico  and  the  state  of  Texas 
and  the  republic  of  Mexico.  In  the  amended 
bill  It  Is  alleged  that  tbe  said  river  Is  suscepti- 
ble of  navigation  for  commercial  purposes  up 
to  La  Joya,  In  the  territory  of  New  Mexico, 
alMut  100  miles  above  Blephant  Butte.  In 
both  tbe  river  Is  alleged  to  be  navigable  at 
certain  points  below  Bl  Paso.  It  Is  conceded 
^t  tbe  navigability  of  waters  fa  a  matter  of 
which  courts  take  judicial  notice.  Tbe  record 
contsina  a  large  maae  of  taiformatioD,  In  the 


fetm  oC  mapa;  veportB  of  explerlt  and  mr' 
■wvftog  espedtttaa  made  vador  the  dtaeetloa 
of  the  war  and  interior  departmoitB,  and  also 
xeporta  of  flOlcen  vpectaOy  detailed  tolnreatt- 
gaie  the  feaalMt^  of  randerii«  tbe  ztrer  oom- 
merciany  narisaUe  by  Improvementa,  and 
also  its  capability  at  tnpplyliig  reaerrolra  for 
Irrlgatioa  Prom  Ibeae  and  other  data  the  fol- 
lowing teeti^  at  atated  In  the  oplnloa  of  Oe 
court  below,  are  well  established: 

The  course  of  the  Rio  Grande  in  New  Mex- 
ico la  through  rocky  cafiona  and  sandy  val- 
leys. In  the  vaUeys  It  spreads  ont;  shallow 
and  betweoi  low  banks,  over  fine,  light,  sandy 
soil,  of  great  depth.  Bars  are  ecmtlnually 
forming,  passing  away,  and  reforming,  and 
the  qniduands  In  the  bed  of  tbe  stream  and 
along  Its  margin  are  perilous  to  life.  The  fall 
Is  from  4  to  ^  feet  to  the  mile,  and  the  chan- 
ges In  its  course  are  rapid,  continual,  and 
often  radical.  Tbe  valley  Is  scarred  with  low 
ravines  made  by  Its  progreas  in  different  pla- 
ces. In  all  the  period  of  time  only  two  In- 
stances were  shown  when  tbe  river  was  ac- 
tually utilised  for  the  conveyance  of  merchan- 
dise, and  these  were  of  timbers.  One  of  thoe 
Instances  occurred  in  1858  or  1668,  when  a 
raft  was  sent  down  from  Canutillo  to  El  Pasbs 
a  distance  of  12  mliee;  and  the  othw  recent* 
ly,  when  some  telegraph  poles  were  floated 
from  La  Joya  a  "short  distance."  "The  wa< 
ter  of  the  stream,  especially  In  central  and 
southern  New  Mexico,  Is  heavily  loaded  with 
silt.  The  channel  of  the  river  through  these 
valleys  la  usually  choked  with  sand,  and  In 
times  of  low  water  the  stream  divided  into  s 
numtter  of  minor  channels,  and  apparently  a 
large  percentage  of  the  water  is  lost  In  these 
great  deposits  of  fine  material."  12  Ann.  Rep. 
Geol.  Sur.  204.  "From  Bernalillo,  N.  M.,  to 
Ft  Hancock,  Tex.,  the  Rio  Grande  is  )n  the 
highest  degree  spasmodic,  with  immeDse  floods 
during  a  few  weeks  of  the  year,  and  a  small 
stream  during  the  remainder  of  It"  10  Ann. 
Kep.  Geol.  Sur.  p.  99.  "From  personal  ob- 
servation, I  know  that  these  seasons  of  flood 
and  drouth  [In  the  Rio  Grande]  were  of  about 
the  same  character  30  years  ago."  Ma].  An- 
son Mills,  10  U.  S.  Car.  Rep.  Spec.  Com.  Sen., 
volumes  3,  4,  p.  39.  But  what  Is  of  more 
importance,  we  have  reports  of  oflldals  upon 
the  exploration  of  the  river,  made  under  the 
direction  of  the  government  for  the  special 
purpose  of  considering  Its  navigability.  Fr(*n 
these  it  appears:  "The  stream  is  not  now 
navigable,  and  It  cannot  be  made  so  by  open 
channel  Improvement.  An  accurate  survey 
and  hydrometric  observations  would  be  neces- 
sary to  determine  positively  whether  an  Im- 
provement by  locks  and  dams  could  be  made 
or  not  but  the  heavy  fall  of  the  river,  the 
lowness  of  Its  banks,  and  tbe  small  discharge 
do  not  encourage  tbe  belief  that  such  Improve- 
ment wonld  be  flnandally,  even  if  physically, 
practicaMe.  Calalnty  there  Is  no  public  In- 
terest which  wonld  justify  the  expoidftare  ot 
the  many  mlUlons  ot  dollars  whl(di  such  an 
bnimmment  would  InTi^ve,   ne  IMgatlon 
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»t  tbe  tbU^  to  ft  matter  In  whldl  the  Inhab- 
itants are  now  deei^  -  Interested,  while  the 
poBirible  navigation  ot  the  rlTer  tecelres  Ittfle 
or  no  attention  from  them.  *  *  *  ^  my 
lodgment,  tbe  steeam  la  not  worthy  of  Im- 
proTement  1^  tiie  graieral  goyemment"  Re- 
port of  O.  H.  ISiraat,  Major  of  Bngtauera,  to 
Secretary  ot  War»  1889.  Again:  "I  consider 
the  constroction,  not  only  of  an  open  rlrer 
channel,  bat  of  any  navlgaUe  diannel,  to  he 
Impracticfltile.  •  «  •  During  the  greatest 
part  of  the  year,  when  the  rlrer  to  low,  the 
discharge  woold  be  Insoffldent  to  supply  any 
navtgaUe  channel,  except,  perhaps,  a  narrow 
(snal  with  todcs,  the  construction  ct  whldi, 
on  a  foundation  of  sand,  in  places  forty  feet 
deep,  would  be  flnanelaUy,  if  not  pbjvically. 
Impracticable.*'  Report  <hC  Gerald  Bagnall, 
Assistant  Engineer,  to  Secretary  of  War,  1888. 

The  navigability  of  a  river  does  not  <tepend 
iq;>on  its  susc^^tlUUty  of  being  so  improred 
by  high  aigineerbv  aklU  and  tbe  expenditures 
of  vast  sums  of  mon^,  but  upon  Its  natural 
present  conditions.  In  The  Danid  Ban,  10 
WaU.  6B7,  the  supreme  court  says:  *n:iKm 
rivers  must  be  regarded  aa  puUlc  navlgaUe 
rivers  In  taw  wUcb  are  navigable  In  fftct,  and 
they  are  navigable  in  fact  when  they  are  used 
or  are  susc^itlble  of  being  used.  In  the  orffi- 
nary  condltioai,  as  hlghvajv  for  commerce, 
over  ^ich  trade  and  travel  are  or  may  be 
conducted  in  the  customary  modes  of  trade 
and  travd  on  watn."  In  Hie  MonteUo,  20 
Wall.  481,  the  court  says:  "If  It  be  capable 
in  Its  natural  state  of  being  used  for  pur- 
poses of  commerce^  no  matter  in  what  mode 
lhat  commerce  mi^  be  conducted,  it  is  nav- 
lgaUe In  fac^  and  becomes  a  public  river  or 
hlf^way.  •  •  •  vital  and  essenttol 
point  to  whether  the  natural  navigatlffia  of  the 
liver  to'sndh  that  It  affords  a  channd  for  use- 
ful commerce."  The  court  approves  the  tan- 
guage  of  Chief  Justice  Shaw  In  Rowe  t.  Bridge 
Corp.,  21  Pick.  344,  who  said:  "In  order  to 
^ve  It  the  duracter  of  a  navigable  stream,  it 
must  be  generally  and  commonly  useful  to 
some  trade  w  a^cultore."  See,  also,  Uor- 
rlson  v.  Coleman  (Ala.)  6  South.  374.  Of 
course,  It  need  not  be  perenntoUy  navlgalAe, 
but  the  seasons  of  navigability  must  occur 
regutariy,  and  be  of  sufficient  duration  and 
character  to  subserve  a  useful  public  purpose 
for  commercial  intercourse.  While  the  ca- 
pacity of  a  stream  for  floating  logs,  or  ev^ 
thin  boards,  may  be  considered,  yet  the  essen- 
tial quality  Is  that  the  capacity  should  be  sudi 
as  to  subserve  a  useful  public  purpose.  Aug. 
Water  Courses,  335.  In  a  recent  case  the  su- 
preme court  of  Oregon  says  (Haines  v.  Hall, 
20  Paa  835).  per  Thayer,  C.  X:  "Whether  the 
creek  in  question  Is  navigable  or  not  for  tbe 
purposes  for  whtcli  appellant  used  It  depends 
upon  Its  capacity  la  a  natural  state  to  float 
logs  and  timber,  and  whether  Its  use  fw  that 
purpose  will  be  an  advantage  to  the  public 
If  ItB  location  to  such,  and  Its  length  and  ca- 
pacity so  limited,  that  It  will  only  accommo- 
date but  a  few  persons,  it  cannot  be  consld- 


vnA  a  BSTlgaUe  atteam  fbr  any  pucpoee.  It 
must  be  so  situated,  and  have  such  lengQi 
and  ciQiaclty,  aa  wlU  enable  it  to  acoanmo- 
date  the  public  generally  as  a  means  of  tnm- 
portatlon."  And  in  tlw  same  ease  Lord,  J., 
said:  "It  must  be  insc^tlUe  of  bentildsl  we 
to  the  pnUlc,"— be  *^pabie  ot  sncb  floatage 
aa  to  of  ^ctical  utility  and  benefit  to  the 
ptibUc  as  a  hlgbway."  And  of  tbe  stream 
then  in  question  he  says:  "It  to  not  (mly  not 
adapted  to  public  use^  but  the  pOblle  hare 
made  no  attempt  to  use  It  for  any  purpoBe." 
Haines  v.  Hall,  20  Fac.  841.  The  supreme 
court  of  Atabama  ssys:  *^  determlnlDg  tbe 
duoacter  of  a  stream.  Inquiry  idiould  be  nude 
as  to  the  foUo^ng  points:  Whether  It  be  B^ 
ted  for  valuable  floatage;  whethor  tiie  piAlIe 
or  only  a  tew  Indlvldnata  are  interested  In 
transportation;  whethw  any  great  pnldlc  In- 
terests are  Involved  in  the  use  of  It  for  trans- 
portation; whethtf  the  perlodB  of  Ite  capacity 
for  floatage  are  snfBdently  long  to  make  It 
susceptible  of  nsoi  benefldally  to  the  public" 
Rhadee  v.  Otto,  88  Ato.  S78:  Peters  v.  lUS- 
road  Oo.,  68  Ala.  CS&  liideed,  In  tbe  totter 
of  Inquiry  by  the  EtonoraMe  BiAaid  Olney, 
secretary  of  stato,  In  reqtect  to  toe  toeta  as  to 
the  navigability  of  toe  Rio  Orande,  In  Inter- 
state commerce,  among  other  essential  qnsU- 
ties,  he  says:  "It  should  be  remMObered  tint 
a  mere  capacity  to  float  a  log  or  ft  but  irill 
not  alone  make  a  river  navIgaUe.  Ttia  ques- 
tion is  whether  the  river  can  be  used  profit- 
ably for  merchandise.  I  have  been  Informed 
that  wood  to  sometimes  brou^t  down  the  riv- 
er to  Oiudad  Juares,  In  flatboats,  and  that 
logs  sre  rafted  or  floated  down  from  the  tim- 
bered tands  on  the  njfpev  river,  for  oomniei^ 
clal  purposes."  Letter  January  4, 1897.  Tbe 
secretary  of  stato  atsnna  to  have  been  mlshi- 
formed  aa  to  such  use  for  commerce.  This 
tetter  was  addressed  to  GoL  Anson  ICnis.  at 
whose  request  it  appears  tliat  appUcattona  for 
r^ht  of  way  for  Irrigation  tiie  use  of  in- 
ters of  the  Rio  Orande,  and  all  Its  tributaries, 
were  suspended  througbout  New  Mexico  and 
Colorado.  The  answer  of  Gol.  MUto  deals  al- 
most wholly  with  the  river  totemationally. 
The  river  In  its  retotion  to  Interstote  com- 
merce to  dismissed  by  him  wlto  toe  Instance 
of  toe  floating  of  a  raft  of  logs,  in  1859,  from 
a  point  18  miles  above  El  Paso,  and  toe  qual- 
ifying remark,  "It  would  now  hardly  be  prac- 
ticable to  do  so.**   Xjeites  January  T,  1887. 

It  to  perfectly  clear  that  the  Bio  Grande 
above  EU  Faso  has  never  beoi  used  as  a 
navigable  stream  for  commercial  inter- 
course in  any  manner  whatever,  and  that 
it  to  not  now  capable  of  being  so  osed.  On 
toe  otoer  band,  it  has  been,  from  the  ear- 
liest times  of  which  we  have  any  knoiri- 
edge,  used  as  a  source  €t  water  for  Irriga- 
tion. Ite  valley  baa  always  been  the  center 
of  populaU<m  in  New  Mexleo.  It  was  the 
first  portion  of  thto  region  to  be  occupied 
and  settied  by  civilized  men*  and  toe  popula- 
tion of  tols  valley  has  alwaya  been,  and  1« 
now,  absolutely  dependoit  for  means  (tf 
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llvelthood  and  siibsistence  upon  the  vseot  the 
waters  of  this  river  for  Irrigation  of  their 
QeldB  and  crops.  Dsms  have  been  erected 
and  maintained  at  EU  Paso  for  nearly  200 
years,  by  which  the  river  has  been  obstruct- 
ed, and  its  waters  diverted  for  irrigation  to 
both  Bides  of  the  Bio  Grande.  Bnt  never 
an  til  the  present  time,  so  far  as  we  can  as- 
certain, has  any  question  been  raised  by 
iny  one  as  to  interference  with  any  nse  of 
the  river  for  porpOses  of  navigation.  In- 
deed, it  appears  from  the  aflldavita  and  re- 
ports presented  in  support  of  the  bill  in  this 
case  that  the  objection  now  raised  to  the 
constrnctton  of  the  defendant's  dam  grows 
ont  of  the  proposed  construction  of  an  In- 
ternational dam  and  reservoir  at  Bl  Paso, 
to  be  constructed  under  the  auspices  of  the 
two  governments.  The  investigation  of  the 
feasibility  of  such  an  international  dam  and 
reservoir  is  being  made  on  behalf  of  the 
United  Stetes  onder  the  authority  of  con- 
gress, thus  evlncii^c  the  deliberate  Inten- 
tion of  the  government,  by  Its  political  de- 
partment, to  take  measures,  not  for  the  pur- 
pose of  Improving  the  navigability  of  this 
river,  but  of  permanently  obstructing  It  at 
a  point  far  below  the  site  of  def^dant's 
works,  and  thus  to  devote  the  stream  to  Ir- 
rigation instead  of  navigation.  One  of  the 
affidavits  in  support  of  the  bill  is  made  by 
the  commissioner  of  the  United  States  en- 
gaged upon  this  Investigation,  the  object  of 
which  he  states  to  be  "the  study  of  a  fea- 
sible project  for  the  equitable  distribution  of 
the  waters  of  the  Rio  Grande  to  all  persons 
residing  on  its  banks  or  tributaries,  having 
equitable  interests  therein,"  And  he  also 
states  in  one  of  his  reports  that  "the  prob- 
able flow  of  water  In  the  river  here  [El  Paso] 
is  likely  to  be  ample  for  the  supply  of  the 
proposed  international  rMervolr,  *  *  * 
bat  that  the  flow  will  not  be  sufficient  to 
supply  the  proposed  kitematlonal  reservoir 
here  and  allow  for  the  supply  for  the  pro- 
posed reservoir  of  the  Bio  Grande  Irriga- 
tion Company,  at  EHephant  Butte,  in  New 
Mexico,  or  any  other  similar  reservoirs  in 
New  Mexlct^  and  bat  one  of  these  schemes 
can  be  successfully  carried  out."  That  is  to 
say,  in  order  to  render  feasible  the  storage 
of  water  for  irrigation  at  El  Paso,  it  is  es- 
sential to  prohibit  all  similar  structures 
along  the  river  at  points  above. 

From  these  extracts  it  seems  clearly  ap- 
parent that  the  work  at  EI  Paso  to  which 
the  United  States  has  committed  itself,  ten- 
tatively at  least,  is  not  designed  to  preserve 
or  Improve  the  navigable  capacity  of  the 
river,  but  to  facilitate  the  distribution  of  the 
waters  which  may  be  gathered  by  obstrnct- 
lug  the  stream  for  the  beneflt  of  riparian  oc- 
cupants, and  that  the  object  of  this  proceed- 
ing is  not  to  secure  a  public  beneflt  from 
the  navigation  of  ihe  Rio  Grande,  but  rath- 
er, nnder  the  guise  of  a  question  of  nav- 
igability of  the  stream,  to  obtain  an  adju- 
dication of  the  interests  of  rival  irrigation 


scliemes,  In  aid  of  one  locality  against  an- 
other. Manifestly,  neither  the  acts  of  con- 
gress cited,  nor  the  provisions  of  the  treaty, 
have  any  application  to  questions  of  this 
kind,  and  they  cannot  be  Invoked  to  settle 
conflicting  local  Interests,  whose  determina- 
tion must  necessarily  depend  upon  entirely 
different  considerations. 

The  Rio  Grande,  as  we  have  said,  flows 
through  a  region  dependent  upon  irrigation. 
It  is  a  part  of  what  is  known  as  the  arid 
region  of  this  country,  embracing,  according 
to  the  report  of  the  director  of  the  geological 
survey,  about  four-tenths  of  the  entire  area 
of  the  United  Statra  In  which  the  rainfall 
is  not  sufficient  for  the  production  of  crops. 
Here  the  paramount  interest  Is  not  the  nav- 
igation of  the  streams,  but  the  cultivation 
of  the  soil  by  means  of  irrigation.  Gren  if, 
by  the  expenditure  of  vast  sums  of  money  In 
straightening  and  deepening  the  channels, 
the  uncertain  and  Irregular  streams  of  this 
arid  region  could  be  rendered  to  a  limited 
extent  navigable,  no  important  public  pur- 
pose would  be  subserved  by  it.  Ample  facil- 
ities for  transportation,  adequate  to  all  the 
requirements  of  commerce,  are  furnished  by 
the  railroads,  with  which  these  comparative- 
ly insignificant  streams  could  not  compete. 
But,  on  the  other  band,  the  use  of  the  wa- 
ters of  all  these  streams  for  irrigation  is  a 
matter  of  the  highest  necessity  to  the  peo- 
ple inhabiting  this  region,  and,  if  such  use 
were  denied  them,  It  would  injuriously  af- 
fect their  business  and  prosperity  to  an  ex- 
tent that  would  be  an  Immeasurable  public 
calamity.  These  conditions  have  been  dls* 
tlnctly  recognized  in  the  legislation  of  con- 
gress; for  while  it  has  refrained  from  any 
attempt  to  render  streams  like  the  Rio 
Grande  navigable  by  artificial  works,  and 
has  not  In  any  way  treated  them  as  navi- 
gable waters,  congress  has,  by  the  reserva- 
tion or  survey  of  reservoir  ^tes  along  its 
valley,  and  the  apprc^riatlon  of  large  sums 
of  money  for  the  prosecution  of  investiga- 
tions and  surveys  to  this  end,  clearly  indi- 
cated its  purpose  to  treat  these  waters  as 
suitable  only  for  Irrigation,  and  to  consider 
such  a  use  of  them  as  the  one  of  command- 
ing Importance. 

The  riparian  rights  of  the  United  States 
were  surrendered  in  1866.  Rev.  St.  §  2338. 
Prior  to  that  time  Is  had  become  established 
that  the  common-law  doctrine  of  riparian 
rights  was  unfitted  to  the  conditions  in  the 
far  West,  and  new  rules  bad  grown  up,  under 
local  legislation  and  customs,  more  nearly 
analogous  to  the  clvU  law.  Recognizing  that 
the  public  domain  could  not  be  utilized  for 
agricultural  and  mining  purposes  without 
the  use  of  water  applied  by  artificial  means, 
and  that  vast  interests  had  grown  up  under 
the  presumed  license  of  the  federal  govern- 
ment to  the  use  of  such  waters,  congress 
confirmed  the  rights  of  prior  appropriation  of 
waters  by  the  act  above  mentioned,  where 
the  same  "are  recognized  and  aciuiowledged 
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t>7  the  local  cnstoms,  la^vs,  and  decisions  at 
the  courts."  Section  2339.  The  snpreme  court 
-of  the  United  States,  In  passing  apon  this 
act,  observes:  "It  Is  evident  that  congress 
Intended,  altbongh  the  language  used  Is  not 
happy,  to  recognize  as  valid  the  customary 
lavr  with  respect  to  the  use  oC  the  water 
which  had  grown  np  among  the  occupants  of 
the  public  lands  under  the  peculiar  necessi- 
ties of  their  condition.**  Atchison  v.  Peter- 
son, 20  Wall.  SOT;  Basey  v.  Gallagher,  Id. 
071.  And  slilce  1870  patents  for  lands  ex- 
pressly except  vested  water  rights.  Con- 
gress has  manifested  a  purpose  to  extend 
the  largest  liberty  of  nse  of  waters  in  the 
reclamation  of  the  arid  region,  under  local 
regulative  control.  Following  in  line  with 
the  act  of  1900,  the  act  of  1877  authorised  the 
entry  of  desHt  lands  In  the  arid  region  by 
those  who  Intend  to  reclaim  them  by  conduct- 
ing water  upon  them.  This  act  again  dis- 
tinctly recognized  the  validity  of  the  right  <^ 
prior  appropriation,  and  also  provided  that 
"all  surplus  water  over  and  above  such  actu- 
al a^opiiatlon  and  use  tc^ether  with  the 
water  of  aU  lakes,  rivers  and  other  sources 
of  water  supply  upon  the  public  lands  and 
not  navigable  shall  remain  and  he  hdd  free 
for  the  appropriation  and  use  of  the  public 
for  Irrigation,  mining  and  manufacturing  pur- 
poses, subject  to  existing  rights."  This  act 
MtiB  limited  to  states  and  territories  in  the 
arid  region.  1  gupp.  Rev.  St.  p.  137.  Colo- 
rado was  Included  In  1801.  Id.  pp.  941.  9i2. 
By  the  act  of  1888  <an  appreciation  bill)  an 
Investigation  was  directed  as  to  the  extent  to 
which  the  arid  region  might  be  redeemed  by 
Irrigation.  It  provided  for  the  selection  of 
sites  for  reservoirs  tor  the  storage  and  utilt- 
Batlon  of  water  for  irrigation,  and  the  pee- 
vention  of  overflows,  and  that  the  lands  des- 
ignated for  reservoirs,  ditches,  or  canals,  and 
all  lands  susceptible  for  Irrlgntlon  therefrom, 
be  reserved  from  sale  or  entry.  Id.  p.  608. 
In  1800  the  reservation  from  sale  or  entry  of 
lands,  except  as  to  reservoir  sites,  was  re- 
pealed. Itenervolr  sites  remained  segregated. 
Id.  pp.  791,  7ft2.  In'  the  same  year  It  was 
provided  that  patents  for  lands  west  of  the 
100th  meridian  should  reserve  the  right  of 
way  for  ditches  and  canals.  Id.  p.  792.  In 
1801  public  lands  were  opened  to  private  lo- 
cation for  the  riffht  of  way  to  the  extent  of 
the  ground  occupied  by  the  water  of  the  res- 
ervoir, canals,  and  laterals  and  r>0  feet  on  the 
margin.  In  this  act  It  was  provided  that 
"the  privilege  herein  granted  shall  not  be 
construed  to  Interfere  with  the  control  ot  the 
water  for  Irrigation  and  other  purposes  un- 
der authority  of  tlie  respective  states  or  ter- 
ritories." Id.  p.  916.  On  the  20th  day  of 
February,  1807,  congress  opened  the  reser^ 
voir  sites,  resMred  by  the  government  under 
the  act  of  1891,  to  private  location,  and  the 
local  legislators  were  authorized  to  prescribe 
rules  and  regulations  and  fix  water  eharges. 
18  Decisions  Department  Interior,  p.  168. 
Considering  the  dtscusslonB  In  congress,  the 


r^rts  of  committees,  and  the  labors  and  re- 
ports of  officials  In  the  Interior  and  war  de- 
partments, made  under  congressional  direc- 
tions, It  seems  quite  manifest  that  the  pur- 
pose by  the  federal  govemmrat  to  hold  and 
further  redeem  the  great  arid  r^on  had 
become  the  recognized  pcrflcy  and  the  meas- 
ure of  the  highest  pvbUc  Importance  and  ne- 
cessity. It  would  seem  tiiat  at  first  it  was 
the  design  to  establish  and  maintain  an 
^borate  syston  of  Irrigation  at  public  ex- 
pense, but  the  immense  cost  of  such  an  en- 
terprise seems  to  have  Induced  Its  abandon- 
ment, temporarily,  at  least,  and  In  its  stead 
another  system  has  l>een  provided  by  Irriga- 
tion at  private  cost.  The  system  may  be  In- 
complete In  many  ctf  Its  details,  but,  such  as 
It  is,  reservoir  sites  have  been  located,  snr- 
ve>'ed,and  estaUlshed  along  the  streams,  nav- 
igable and  nonnavlgable,  under  the  Immedi- 
ate direction  of  government  offidala  and  oy 
authority  of  congress,  and  the  r^ht  to  moke 
private  entries  of  otbers,  under  the  super- 
vision of  the  secretary  of  the  interior.  Is  also 
authorized.  Kulns  of  extensive  Irrigatioai 
systems,  scattered  all  over  New  Mexico  and 
Arizona,  of  a  iHWhistoric  people,  show  that 
condithms  which  have  confronted  the  present 
age  were  conditions  encountered  In  the  re- 
mote past,  and  apparently  overcmne.  The 
cultivation  of  the  Rio  Grande  valley  Ysy  ace- 
qulas  from  the  river  Is  mentioned  by  the 
earliest  of  Spanish  priests  and  explorers,  and  is 
established  by  authentic  historical  memorials, 
extending  back  more  than  two  centuries. 
The  law  of  prior  appropriation  existed  under 
the  Mexican  r^mblic  at  the  time  of  the  ac- 
Qulsttlon  of  New  Mexico,  and  one  of  the  first 
acts  of  this  goremment  was  to  declare  that 
"the  laws  heretofore  in  force  concerning  wa^ 
ter  courses  •  ♦  •  ghall  continue  In  force." 
Code  proclaimed  by  Brigadier  General  Ker- 
ney,  Sept.  22,  1840.  One  of  the  first  acts  of 
the  local  legislature  (1852)  after  the  organi- 
zation of  the  territory  provided  that  "all  rir- 
era  and  streams  of  water  In  this  territory, 
formerly  known  as  public  ditches  or  ace- 
(lulas,  are  hereby  established  and  declared  to 
l)e  public  ditches  or  acequlas."  Comp.  laws, 
S  6.  In  1874  it  was  provided  that  "all  of  the 
Inhabitants  of  the  territory  of  New  Mexico, 
shall  have  the  right  to  construct  either  pri- 
vate or  common  acequlas,  and  to  take  the 
water  for  said  acequlas  from  wherever  they 
can.  with  the  distinct  understanding  to  pay 
the  owner  through  whose  land  said  acequlas 
hare  to  pass,  a  just  compensation  for  the  land 
used."  Comp.  Laws,  g  17.  In  1887  an  act 
was  pasHed  giving  authority  to  corporations 
to  construct  reservoirs  and  canals,  and  tor 
this  purpose  to  take  and  divert  the  vrater  of 
any  stream,  lake,  or  spring,  provided  It  does 
not  Interfere  with  prior  appropriations.  Sess. 
Acts  18S(;-S7,  c.  12.  other  acts  have  been 
passed  since  upon  the  subject.  In  regard  to 
tlie  acquisition  of  water  rights.  But  this 
legislation  is  not  peculiar  to  New  Mexico. 
Its   general    characteriatlcs   are  common 
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thnnighont  t&e  "West,  vhere  the  doctrine  of 
prior  appropriation  prevails.  This  vas  tbe 
character  of  local  legislation,  whltiti  congrese 
recognised,  conflrmed,  and  authorized  by  the 
Tarioos  acts  to  which  refermce  has  been 
made.  The  doctrine  of  prior  appropriation 
has  been  the  settled  law  of  this  territory  by 
legislation,  cnatom,  and  Judicial  dedslw.  In- 
deed, It  Is  no  figure  of  speech  to  say  that  ag- 
riculture and  mining  life  of  the  whole  coun- 
try depends  upon  the  use  of  the  waters 
tor  IrrigaticHi,  and,  If  rights  can  be  ac- 
quired  In  waters  not  narigable,  none  can 
have  greater  antiquity  and  equity  In  their 
favor  than  those  which  have  been  acquired 
In  the  Bio  Grande  valley  In  New  Mexico. 

It  Is  contended  that,  because  the  KIO  Gnnde 
Is  capaUe  of  navigation  to  a  limited  ext^t 
aevend  hundred  miles  below  the  point  of  the 
proposed  dam,  Its  conatructkm  will,  by  arrest- 
ing the  flow  of  water  In  the  stream,  Interfere 
with  Its  navlgaUe  capacity,  and  that  It  Is 
therefore  prohibited  by  tiie  act  of  1880.  From 
the  foregoing  dlscuHSlon  of  the  legislation  ot 
congrcHs,  and  the  conditions  prevailing  In  the 
reRl<m  under  consideration.  It  irould  seem  to 
follow  that,  If  there  were  a  conflict  between 
the  interests  of  navlgntltm  and  agrlcnlture  In 
relation  to  a  stream  like  the  Rio  Grande,  that 
of  the  latter  would  prevalL  Ctrtainly,  It 
should  be  hdd  to  be  under  the  protection  of 
the  courts  against  any  doubtful  interpretation 
or  application  of  a  penal  statute.  If  the  wa- 
ters of  the  Rio  Grande  are  not  navigable  In 
New  Mexico,  which  we  hold  to  be  the  case, 
then  they  cannot  be  said  to  be  waters  In  re- 
spect of  which  the  United  States  has  jurisdic- 
tion. And  certainly.  In  the  absence  of  some 
express  declaration  to  that  effect,  It  cannot  be 
supposed  that  congress  Intended  to  strike 
down  and  destroy  the  most  Important  resource 
of  this  vast  region,  In  order  to  promote  the 
insignificant  and  questionable  benefit  of  the 
navigation  of  the  Rio  Grande  for  a  short  dis- 
tance above  Its  month;  fox  the  construction 
cont«ided  ft>r  does  not  limit  tlie  prohibition 
of  the  act  of  congress  to  the  works  proposed 
by  the  defendant.  It  applies  to  the  mainte- 
nance, as  well  as  the  original  creation,  of  ob- 
structions. If  defendant'^  dnm,  at  a  point 
where  the  river  is  not  navigable,  is  an  obstruc- 
tion to  the  navigable  capacity  of  the  river 
several  hundred  miles  below,  the  same  must 
be  said  of  every  dam  and  Irrigation  ditch 
which  diverts  water  from  the  river  or  any  of 
Its  confluents  to  their  primary  sources.  If 
upon  this  ground  It  Is  competent  for  the  Unit- 
ed States  to  prohibit  the  erection  of  defend- 
ant's dam,  it  Is  equally  competent  for  It  to 
compel  the  removal  of  every  dam  and  head- 
gate  heretofore  c<mstructed  In  the  Rio  Grande 
and  Us  tributaries,  and  prohibit  the  use  of 
their  waters  for  Irrigation  throughout  this  en- 
tire valley.  It  Is  true  that  courts  must  admin- 
ister the  law  as  they  find  It,  and,  If  It  Is  clear 
and  free  from  doubt,  the  consetiuences,  how- 
ever disastrous,  cannot  be  considered  as  af- 
fording grounds  tor  its  noueuforcement  But 


In  a  can  like  this,  where  It  la  ■onght'by  in- 
tendment to  give  to  a  statute  a  meaning  not 
apparmt  <m  its  face.  It  ia  the  duty  oC  the 
courts  to  give  full  weight  to  these  conslderar 
tlons  In  determining  what  was  the  Intention 
of  congress;  and  In  view  of  the  condition  and 
history  of  the  region  which  would  be  affected, 
the  unimportance  of  the  Bio  Grande  as  a  wa- 
ter way  for  commercial  intercourse  at  any 
point,  Its  nonnavlgablllty  at  the  place  of  the 
proposed  construction  and  for  hundreds  of 
miles  below,  and  the  evident  purpose  of  cmi- 
grm,  Its  legislation,  to  loomote  Irrigation 
thronghout  this  portion  of  the  country,  even 
to  the  ^tent  of  furtiier  obstmctlMi  of  this 
very  stream,  it  would.  In  onr  opinion,  be  un- 
reasonable to  hold  that  legMathnt,  whldi  baa 
a  definite  and  well-anderstood  purpose.  In  fur- 
therance ot  the  pnbUc  Interest  In  these  por- 
tlons  of  the  country  to  whose  oondltlona  It  Is 
applicable,  vras  Intended  to  operate  to  the  det- 
riment of  the  public  Interests,  In  regions  to 
whose  conditions  It  Is  not  applicable,  and 
where  its  oiforcement  would  be  destructive  of 
the  very  Interests  whScb  the  leglslatloD  of  cim- 
grese  has  otherwise  nndatakm  to  promote. 
We  therefore  hold  that  the  work  sought  to  be 
enjoined  In  this  action  Is  not  In  vitiation  ot 
any  law  of  the  United  Statu,  or  any  treaty, 
and  that  the  Judgmmt  of  the  district  court 
dissolving  the  Injunction  and  dismissing  the 
bill  should  be  affirmed;  and  It  Is  so  ordered. 

HAMILTOX  and  LAUGHLIN,  J3„  concur 
fn  the  conclusion  reached. 


(0  N.M.  309) 

DENVER  &  R.  G.  B.  CO.  v,  UNITED 
STATESl 

(Supreme  Court  of  New  Mexico.    Jan.  11, 
1S86.) 

Appbil  —  Bill  or  Exceptions  —  BDTMciEjrcr  — 
Dismissal. 

1.  It  Is  Dot  a  ground  for  dismisaiDg  a  writ  of 
error  that  the  assigimieuts  ot  error  are  based 
ou  alleged  errors  occurring  during  the  trial,  and 
not  npon  the  record  proper,  and  that  there  Is 
no  bill  of  exceptions. 

2.  Under  Laws  1889,  e.  1,  granting  the  option 
of  taking  up  only  such  part  of  the  record  as  ap- 
pellant Or  plaintiff  In  error  deems  "necessary 
for  a  review  of  the  judgment  or  decree."  the 
settling  of  a  bill  of  exceptions  ia  an  affirmative 
statement  of  the  trial  judge  that  all  of  the  evi- 
dence necesnar;  to  review  the  cause  is  fonnd  in 
the  bill,  so  far  as  it  relates  to  assignments  of 
error  on  grounds  stated  in  a  motion  for  new 
trial,  if  the  certificate  of  the  trial  judge  is  in 
general  terms,  and  it  does  not  appear  on  the 
face  of  the  bill  Itself  that  evidence  necessary 
for  consideratioD  of  the  error  assigned  has  been 
omitted. 

3.  A  bill  of  exceptions  recited  that  it  contain- 
ed certain  things,  and  "also  the  notes  of  the 
testimony  of  witnesses  taken  down  by  counsel 
for  said  deCemlant  on  the  trial  of  satd  cause, 
but  tae  same  does  not  contain  all  the  evidence 
introduced  upon  the  trial";  and  the  certificate 
thereof  recited,  "It  is  therefore  considered  and 
adjudged  that  the  foregoing  be,  and  is  hereby, 
signcil,  settled,  and  sealed  as  a  bill  of  excep- 
tions, and  made  a  part  of  the  record  in  said 
cause."   EM,  that  the  Judge  thereby  declared 
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that  the  note*  of  tetthuoiv  wtn  O*  tMtl- 
mon7  flTcn  on  tbe  triaL 

Brror  to  Unt  Indlelal  dMilet  eonrt;  b»- 
fm  Justice  N.  B,  I^ughUn. 

Action  hy  tbe  imited  Statea  ■gainst  the 
Denver  A  Rio  Onnde  Ballroed  Company. 
Judgment  In  faror  of  plaintiff.  Defendant 
brings  error.  On  motion  to  dismiss.  Orer- 
roled. 

B.  L.  Bartlett,  Wm.  Field,  and  Woleott  & 
Vaile,  for  plaintlCC  In  error*  A.  A.  Jcmes,  for 
the  United  States. 

SMITH.  0.  J.  Tbe  motion  to  diemias  tlie 
vrit  of  error  is  otKm  the  gronnd,  in  effect, 
that  the  asalgnmoiti  of  error  beSos  sll  bas- 
ed upon  alleged  errors  occurring  during  die 
trial,  and  none  upon  the  record  proper,  there 
Is  no  bill  of  exceptions  here  upon  which 
these  asBlgnmeuts  can  be  based.  At  this 
term  this  court  did.  In  the  case  of  Insurance 
Oo.  T.  WallEer,!  upon  motion,  strike  out  the 
bill  of  exceptions;  and  afterwards,  the  cause 
coming  up  for  a  hearing,  there  was  an  af- 
firmance of  the  Judgment  of  the  lower  court 
because  there  was  no  error  In  the  record 
proper.  In  the  case  of  PadiUa  t.  Territory 
(S.  M.)  45  Fac.  1120,  there  was  affirmance 
because  there  was  no  exception  saved  upon 
the  trial  of  the  ease  in  the  lower  court,  and 
the  record  proper  supported  the  judgment  of 
the  lower  court  In  Rogers  t.  Richards  (N. 
M.)  47  Pac.  719,  there  was  no  assignment  of 
orror,  except  upon  the  giving  and  refusing  of 
Instructions;  and  we  held  there  was  nothing 
before  the  court  for  review,  because  there 
was  no  motion  for  a  new  trial.  Hie  absence 
of  a  motion  for  new  trial  was,  in  effect,  held 
in  Insurance  Co.  t.  Walker  and  Rogen  t. 
Richards,  supra,  to  be  the  absence  of  a  bill 
of  exceptions,  but  In  neltb^  was  it  ruled  that 
the  writ  of  error  should  be  dismissed.  The 
motion  to  dismiss  the  writ  of  error  should 
therefore  be  overruled. 

Couns^  have,  however,  discussed  the  vari- 
ous assignments  of  error,  to  ascertain  how 
they  are  separately  affected  by  the  state  of 
the  record.  It  appears  that  all  of  these  as- 
■IgnmMitB  are  upon  errors  alleged  to  have 
occnrred  upon  the  trial  of  tbe  case,  no  point 
being  raised  upon  the  record  proper;  and. 
If  there  Is  nothing  here  to  Iw  considered  as  a 
bill  of  exceptions,  they  would,  of  course,  fall 
to  the  ground.  Defendant  In  error  contends 
that  this  bin  is,  in  effect,  no  bill  of  excep- 
tions, because  It  afflrmatively  shows  that  It 
does  not  contain  aJl  the  testimony  Introduced 
upon  the  trial,  and  that  It  does  not  show, 
either  afflrmatively  or  presumptively,  that 
all  of  the  evidence  sufficient  for  the  determi- 
nation of  any  or  either  of  the  errors  assigned 
is  In  the  transcript  This  bill  of  exceptions 
Is  claimed  to  be  good  under  tbe  provisions  of 
tbe  act  of  1889,  e.  1.  "An  act  with  reference 
to  practice  In  the  supreme  court  and  other 
purposes,"  the  pnrpose  and  scope  of  which 
we  had  occasion  to  consider  In  the  case  of 


mtt  T.  Caakod,  60  Pee.  tbat  bdng  an 
eanltr  case,  on  appeal  In  which  there  was 
not,  nor  required  to  be^  &  bill  (tf  excepttons. 
In  sndi  a  case  It  conld  not  be  dalmed.  If 
all  the  testimony  was  not  aent  up^  that  errctf 
d^>«idait  upon  a  question  of  fact  would  af- 
flrmatively appear,  so  as  to  overcome  the 
presumption  of  correctness  In  the  decision  of 
the  lower  court,  and  so  we  h^d.  A  dlstlnc- 
tton  is  claimed  to  exist,  however,  in  a  law 
case,  by  the  fact  of  tbe  bill  of  receptions 
being  aetUed  by  the  trial  Judge.  It  Is  said 
that  the  settling  of  such  a  bill  is  an  affirm- 
ative statement  <^  the  trial  Judge  that  all  of 
the  evidence  necessary  to  a  review  of  the  cause 
is  found  in  the  bilL  This  position  we  believe 
to  be  true,  so  far,  at  least  as  stalled  to  as- 
signments of  error  on  grounds  stated  in  tbe 
motion  for  new  trial.  If  the  certificate  ot  the 
trial  Judge  is  In  general  terms,  and  it  does 
not  ai^ar  on  the  face  of  the  bill  Itself  that 
evidence  necessary  for  consideration  of  the 
error  assigned  has  been  omitted.  Thus,  we 
held  at  this  term,  In  the  case  of  Mining  Oo. 
T.  Hendry,  60  Pac.  S30,  that  we  conld  not 
consider  the  Instruction  of  the  trial  Judge  to 
assess  plaintiff's  damages  at  a  given  sum,  be- 
cause the  transcript  showed  that  the  evidence 
upon  which  the  instruction  was  given  was 
omitted  from  the  record.  The  certiflcate  of 
the  Judge  settling  the  bill  of  exceptions  In 
this  case  Is  not  In  ordinary  or  general  form. 
It  does  not  specifically  say  that  the  bill  con- 
tains all  the  evidence  necessary  for  a  review 
of  the  cause,  nor  does  It  say  It  was  Insuffi- 
cient for  such  review.  It  is  even  contended 
by  counsel  for  the  defendant  In  error  that 
the  certiflcate  does  not  show  that  the  bill 
contains.  In  any  true  sense,  the  testimony,  or 
any  pert  of  It,  given  upon  the  trial.  Let  us 
look  at  the  certiflcate.  It  recites  that  the 
foregoing  pages  contain  certain  described 
stipulations,  acts  of  congress,  appointment  of 
an  agent  of  defendant,  requested  Instruc- 
tions, instructions  given,  exceptions  to  in- 
structions, motion  for  new  trial,  and  "also 
the  notes  of  the  testimony  of  witnesses,  as 
taken  down  by  counsel  for  said  defendant 
upon  the  trial  of  said  cause;  but  the  same 
does  not  contain  all  the  evidence  Introduced 
upon  the  trial  of  said  cause,  nor  the  objec- 
tions of  counsel  thereto,  nor  the  rulings  of 
the  court  thereon;  also,  the  objections, 
amendments,  and  motions  of  plaintiff  regard- 
ing the  proposed  bill  of  exceptions  offered  by 
the  defendant"  The  certiflcate  then  closes 
as  follows :  "And  because  the  foregoing 
matters  are  not  a  part  of  the  record  In  said 
cause,  and  the  said  defendant  having  ap[^ed 
to  the  court  to  sign,  settle,  and  seal  the  same 
as  a  bill  of  exceptions,  and  thereby  be  made 
a  p&rt  of  tbe  record  In  said  cause.  It  is 
therefore  considered  and  adjudged  by  the 
court  that  the  foregoing  be.  and  Is  hereby, 
signed,  settled,  and  sealed  as  a  bill  of  exer- 
tions, and  made  a  part  of  the  record  in  said 
cause."  We  had  occasion,  in  Rogers  v.  Rich- 
ards, supra,  to  define  a  "bill  of  exceptions"; 
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ftnd,  speaking  of  ~what  It  sbould  embEace,  we 
Mid,  among  other  things,  that  It  "ahonld 
conraln  all  erldenoe  neceseary  to  an  nuder- 
Btandlns  of  the  exceptlona,"  and,  we  per- 
haps shonld  bare  added,  "and  a  review  tbere- 
ot"  To  "Bottle  a  bill  of  exceptions"  would 
not  mean  to  approve,  as  occurring  on  the 
trial,  Bomethlng  merelr  claimed  to  have  so 
occurred,  but  to  do  so  Is  for  the  Judfre  to  as- 
sert offldallr  that  It  did  occur.  Therefore 
we  take  it  that  the  judge  has,  by  settling 
this  Mil  of  exceptions,  and  by  order  Judicially 
making  It  "a  part  of  the  record  In  said  cause." 
detiared  that  "the  notes  of  the  testimony  of 
witnesses,  aa  taken  down  by  counsel,"  was 
the  testimony  ghren  on  said  trial.  What  ef- 
fect has  the  statement  made  by  the  Judge 
that  "the  bin  does  not  contain  all  the  evi- 
dence Introduced  npon  the  trial"?  We  do  not 
see  that  It  has  any  effect,  as  disparaging  the 
sufficiency  of  what  he  has  approved  as  a  bill 
of  exceptions.  The  judge  had  a  right  and  a 
duty  to  settle  the  bill  of  exceptions.  To 
"settle^  means  to  approve;  and  If,  on  the 
face  of  the  settled  or  approved  bill  of  excep- 
tions, It  does  not  affirmatively  appear  that 
there  Is  omitted  evidence  necessary  for  a 
determination  of  the  error  assigned.  It  shonld 
be  hdd  sufficient.  Does  this  bill  of  excep- 
tlona  show  that  It  Is  Insufficient  for  review 
of  the  errors?  As  to  this  we  will  content 
oursdves  with  saying  that  some  of  the  al- 
leged errors,  at  least,  may  certainly  be  re- 
viewed; and  we  will  permit  such  contention 
to  be  made  as  counsel  are  advised  on  this 
subject  on  the  argument  of  the  cause  on  Its 
mnlta,   Tlie  motion  to  dismiss  Is  overruled. 

HAMU/TON  and  BANTZ,  JJ^  concur. 


(U9  Cat.  GEl) 

GOAD  «t  at  T.  UONTGOMBRT  et  aL    (S.  F. 
862.) 

(Supreme  Court  of  CallforDU.    Jan.  7,  1898.) 

DssoBirr  Aim  Ddtributiox— Diohib  or  Disimi- 
sonoH— FiNAUTT— Tkobtbu  dxdkr  a  Will 

—POWBRt— EIXSCCTOKS  AS  ThDSTSBS. 

1.  In  the  final  settlement  of  an  estate,  by  the 
decree  of  distribution,  trustees  appointed  by 
the  will,  to  have  charge  of  a  legacy  created  by 
said  will,  received  certain  real  estate,  notes, 
and  mortgages  in  full  BatisfactioD  of  the  leg- 
acy. Bcld,  under  Code  Civ.  Proc.  (  1065,  re- 
quiring the  court,  in  making  distribution  of  the 
estste,  to  distribute  the  residue  among  the  per- 
sons who  by  law  are  entitled  thereto,  and  un- 
der section  16C6,  providing  that  the  court  must 
name  in  the  decree  the  persons  and  proportions 
Co  which  each  shall  be  entitled,  and  that  such 
order  or  decree  is  conclusive  as  to  the  rights  of 
heira.  legatees,  or  devisees,  that  the  decree  of 
the  court  was  conclusive  upon  the  trustees  as 
to  the  extent  of  their  rights. 

2.  nie  fact  that  trustees  of  a  legacy  have 
been  authorised  by  the  court  to  receive  in  Ilea 
of  the  legacy  certain  other  pn^erty  lu  no  way 
affects  the  right  of  the  court  of  probate  In 
making  a  distribution  under  the  will. 

8.  By  the  terms  of  the  decree  of  distribution, 
property  received  by  trustees  under  a  will  was 
to  be  held  nnd  managed  by  them,  and  paid  over 
and  delivered  to  the  beneflcinriea,  ukd,  that 
the  trustees  bad  merely  the  right  to  manage^ 


and  not  to  dispose  of,  the  property  so  held  by 
them  In  trust. 

4.  The  fact  that  the  executors  of  a  will  were 
civen  power  of  sale  by  the  will  gave  them  no 
right  to  dispose  of  property  coming  to  them  In 
the  capacity  of  trustees  under  the  same  wUl. 

Id  bank.  Appeal  from  inperlor  court, 
dtr  and  county  of  8aa  Fraxkclaco;  A.  A. 
Sanderson,  Judge. 

Action  by  W.  F.  Goad  and  another,  trus- 
tees, against  Annie  A.  Montgomery  and  an- 
other, for  a  construction  of  their  rights  and 
powOT  aa  trnsteea.  From  a  judgment  at 
the  superior  court,  the  plaintiffs  Mtpoal. 
Affirmed. 

Piatt  &  Boyne  and  Rodgers  &  Paterson, 
for  appdlants.  Franklin  K.  Lane  and  G.  Whit- 
field Lane,  for  respondents  Annie  A.  and  Haad 
O.  Hraitgomeiy.  W.  3.  Goodfellow,  tot  n* 
^Kmdcaat  tSBM.  A.  Bodgea. 

HARRISON,  J.  Alexander  Hontgomeiy 
died  November  4.  1803,  leaving  a  last  will 
and  testament,  containing  the  following  pro- 
visions: "Fifth.  I  give  and  bequeath  to  W. 

F.  Goad  and  A.  W.  Foster  one  mlUlou  (¥1.- 
000.000)  dollars,  in  trust  for  my  two  minor 
children,  Annie  A.  Montgomery  and  Hazel 

G,  Montgomery,  to  be  managed  by  said  trus- 
tees. Said  tmstees  shall  pay  over  one-half 
thereof  to  my  daughter  Annie  A.  Montgom- 
ery when  she  attains  the  age  of  majority, 
and  the  remainder  thereof  to  my  daughter 
Haxel  G.  Montgomery  when  she  attains  the 
age  of  majority."  "Ninth.  I  hereby  author- 
ise my  executors,  hereinafter  named,  to  sell, 
convey,  and  dispose  of  all  property  that  I 
may  own.  as  in  their  judgment  may  be  for 
the  best  Interest  of  said  estate,  without  any 
order  from  any  court"  "Twelfth.  I  herel^ 
nominate  and  appoint  W.  F.  Goad  and  A. 
W.  Foster  executors  of  this,  my  last  will 
and  testament,  and  request  that  no  bonds 
be  required  of  them  as  auch  executors,  or 
as  trustees  herelnunder."  The  will  was  ad- 
mitted to  probate  In  the  superior  court  of 
San  Francisco  November  22,  18»3,  and  let- 
teni  testamentary  Issued  to  the  executors 
therein  named.  In  April,  1805,  while  the 
administration  of  the  estate  was  still  pend- 
ing, Goad  and  Foster,  aa  the  trustees  for  the 
children  of  the  deceased,  brought  an  ac- 
tion In  the  superior  court  for  San  Francisco 
against  the  several  parties  interested  In 
the  estate,  setting  forth  In  their  complaint 
the  execution  and  terms  of  the  will;  that 
the  estate  of  said  deceased  consisted  mainly 
of  real  estate,  and  of  Indebtedness  secured 
by  real  estate;  that  there  was  not  in  the 
hands  of  the  executors  money  sufficient  to 
pay  the  several  l^acles  named  In  the  will; 
that,  owing  to  the  depreciated  condition  of 
the  market  and  business  generally,  any  at- 
tempt to  convert  the  real  estate  Into  money 
would  not  produce  sufficient  to  pay  the  leg- 
acies, and  would  greatly  postpone  the  set- 
tlement of  the  estate;  that.  In  view  of  tbefw 
considerations,  It  had  been  proposed  that. 
Instead  of  converting  the  property  of  the 
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estate  into  money,  It  ehonld  be  distributed 
In  kind  to  those  interested  therein;  that, 
as  trustees  under  the  proTlaions  of  the  will, 
they  had  doubts  aa  to  their  rights  and  pow- 
ers with  reference  to  said  proposal,  and  they 
thereupon  asked  the  court  to  instruct  and 
direct  them  as  to  their  duties  and  poirers 
relative  thereto.  Upon  the  trial  of  the  cause 
the  court  found  substantially  in  accordance 
with  the  averments  hi  the  complaint,  and 
also  that  It  was  for  the  best  interest  of  the 
chlldrra  that  certain  property  should  be  ac- 
cepted by  the  trustees  In  lieu  of  the  moneys 
due  them  under  the  bequest,  and  thereupon, 
May  S,  18D5,  rendered  its  judgment  direct- 
ing and  instructing  the  trustees  to  accept 
certain  designated  property  "In  Ueu  and  In 
full  satisfaction  of  the  pecuniary  legacy  be- 
queathed to  them  as  aforesaid  by  said  will, 
Ik  trust  for  said  Annie  A.  Montgomery  and 
Hazel  G.  Montgomery,"  and  also  to  consent 
that  said  property  be  by  the  decree  of  dis- 
tribution to  be  made  in  said  estate  distribut- 
ed to  them  In  trust  as  aforesaid,  In  lieu  and 
in  full  satisfaction  of  the  said  pecuniary  leg- 
acy. Thereafter  (May  6,  1805)  the  execu- 
tors of  said  will  filed  their  petition  for  a 
final  distribution  of  the  estate,  and  on  May 
15th  the  court  made  its  order  and  decree  of 
distribution,  by  which  the  property  desig- 
nated In  the  above-named  decree  was  dis- 
tributed to  the  said  Goad  and  Foster  as  trus- 
tees under  the  will  of  said  3kfontgomery,  in 
trust  for  the  children  during  their  minority, 
"and  in  trust  that  the  said  trustees  shall 
manage  the  said  property,  and  pay  over 
and  deliver  one-balf  of  said  property,  so 
distributed  to  them  as  aforesaid,"  to  each 
of  the  said  children,  upon  their  respectively 
attaining  the  age  of  majority.  The  decree 
of  distribution  contained  also  the  following 
provision:  "And  said  property  bo  distrib- 
uted to  said  W.  F.  Goad  and  A.  W.  Foster, 
as  tmstees  as  last  aforesaid.  Is  so  dlstrll)- 
uted  to  them  In  Ueu  and  In  full  satisfaction 
of  the  legacy  of  one  million  ($1,000,000)  dol- 
lars, and  of  the  loterest  thereon  bequeathed 
to  said  W.  F.  Goad  and  A.  W.  Foster  as 
trustees  for  said  Annie  A.  Montgomery  and 
Hazel  G.  Montgomery  in  and  by  the  provi- 
sions of  the  said  will.'*  The  property  thus 
distributed  to  the  trustees  includes  sundry 
promissory  notes  secured  by  mortgages  up- 
on real  estate,  and  also  various  parcels  of 
land  situated  in  different  parts  of  this  state; 
and  the  trustees,  being  in  doubt  as  to  their 
powers  and  duties  with  reference  to  the 
said  property,— particularly  in  reference  to 
their  power  to  sell  the  real  estate  without 
the  order  and  approval  of  the  superior 
court,— brought  the  present  action  for  the 
pnrpose  of  having  their  rights,  powers,  and 
duties  in  the  premises  declarea  and  delined. 
The  superior  court  determined,  among  other 
things,  that,  as  to  the  legacy  of  $1,000,000 
given  to  them  In  trust  by  the  will  of  Mont- 
gomery, the  trastees  were  vested  "with  the 
same  powers  that  all  trustees  in  such  cases 


possess,  and  none  other,  to  wit;  the  right 
and  power  to  control  and  handle  the  fund, 
to  loan  it  out  at  Interest  on  approved  secnri- 
ties,  such  aa  bonds,  mortgages,  and  the  like, 
and  to  purchase  secure,  Interest-bearinff 
bonds  therewith."  "That  the  trustees  have 
no  power  or  authority  to  sell  or  dispwe  of 
all  or  any  portion  of  the  proper^  which  was 
heretofore  distributed  to  them  aa  such  trus- 
tees by  said  decree  of  distribution  (in  Hen 
of  said  pecuniary  legacy  in  said  wllQ  made 
and  entered  in  this  court  in  the  matter  of 
the  estate  of  said  Alexander  Montgomery, 
deceased,  save  and  except  as  such  sale  or 
disposition  may  be  directed  by  order  of  a 
court  of  competent  jurisdiction,  and  subject 
to  confirmation  by  such  court  That  the 
authority  conferred  on  the  executors  of  said 
will  by  the  provisions  of  the  clause  of  said 
will  marked  and  numbered  'Kinth'  was 
meant  to  be,  and  was,  limited  to  the  sale, 
conveyance,  and  disposition  of  the  pnverty 
of  said  testator  so  far  only  as  was  required 
or  advisable  In  the  administration  in  probate 
and  the  distribution  of  said  estate,  and  was 
not  Intended  by  said  testator  to  confer  any 
power  of  sale  on  the  said  trustees  mnttton- 
ed  in  said  will."  From  these  portions  cf 
the  judgment,  the  plaintiffs  have  an>ealed. 

The  deci-ee  of  distribution  Is  the  instrument 
by  virtue  of  which  the  plaintiffs  have  reeefved 
the  property  In  trust  for  the  children,  and 
their  powers  aud  duties  in  r^ard  to  that 
property  are  to  be  measured  by  the  terms  of 
this  decree.  For  the  pnrpose  of  enabling  the 
superior  court  to  distribute  tite  estate  of  a 
testator  In  accordance  with  his  will.  It  is  re- 
quired to  consider  the  will  and  the  estate  left 
by  him,  and,  for  the  purpose  of  determining 
his  Intention,  to  construe  the  terms  at  the 
will,  and  to  make  Its  order  or  decree  of  dis- 
tribution In  accordance  with  such  construc- 
tion; but,  aa  in  the  case  of  a  Judicial  deter- 
mination of  any  other  Instrument,  the  Instru- 
ment Is  but  erldeuce  upon  which  the  court 
acts  in  rendering  its  judgment.  The  judg- 
ment Is  the  final  determination  of  the  rights 
of  the  parties  to  the  proceeding,  and  upon  Its 
entry  their  rights  are  thereafter  to  be  mens* 
nred  by  the  terms  of  the  judgment,  and  not 
by  the  Instrument.  A  will  con  no  more  be 
used  as  evidence  to  Impeach  the  decree  of  dis- 
tribution than  can  any  other  evidence  upon 
which  a  judgment  is  rendered.  Section  liJOT), 
Code  Olv.  Proc,  requires  the  court.  In  making 
distribution  of  the  estate,  to  distribute  the 
residue  of  the  estate  in  the  hands  of  the  ex- 
ecutor "among  the  persons  who  by  law  are 
entitled  thereto";  and  the  provision  in  sec- 
tion 1666  that  the  court  must  name  In  tlie  de- 
cree "the  persons  and  the  proportions  or  parts 
to  which  each  shall  bo  entitled"  requires  the 
court  In  maicing  such  decree  to  give  a  con- 
struction to  the  terms  of  the  wllL  The  fur- 
ther provision  In  tlie  same  section  that  "such 
order  or  decree  is  conclusive  as  to  the  rights 
of  heirs,  legatees  or  devisees,  subject  only  to 
be  reversed,  set  aside  or  modified  on  appeal," 
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precludeB  all  right  to  Impeadi  the  decree  ex- 
cept upon  an  appeal,  and  causes  the  decree 
to  supersede  the  will,  and  to  prevail  orer 
any  prorleion  therein  which  may  be  thought 
InconslBtent  with  the  decree.  The  decree  la 
conclusir^  not  only  aa  to  the  persons  who 
have  any  rlgbta  In  the  estate,  hut  also  as  to 
the  extent  and  limitation  of  thehr  rights. 
Whether  the  distribution  Is  to  Individuals  In 
their  own  right,  or  to  hold  for  others  \mder 
specified  trusts,  the  rights  of  all  parties  In- 
terested In  the  estate  are  determined  by  the  de- 
cree; and  thereafter  it  becomes  Immaterial  to 
consider  whether  the  will  has  received  a  prop- 
er constmctlon.  The  eonrt  may  incorporate 
the  provisions  of  the  wlU  in  Its  decree,  either 
in  express  terms  or  by  reference  thereto,  as 
was  the  case  in  Ooldtree  t.  Thompson,  79  Gal 
613,  22  Fac.  60,  where  the  decree  dtetrlbuted 
the  property  to  the  tmsteea  to  hold  In  the 
manner  named  and  set  forth  In  the  will, 
"and  to  which,  reference  la  hereby  particular- 
ly made  as  a  guide  to  the  trustees  In  the  dis- 
charge of  their  trust"  In  such  a  case  the 
terms  of  the  wUl  become  the  language  of  the 
decreet  hut  It  Is  still  the  decree^  and  not  the 
will,  hj  which  the  rights  of  the  parties  are 
determined. 

If  the  plaintiffs  herein  had  felt  that  the  de- 
cree of  distribution  was  erroneous  or  defect- 
Ire  in  not  giving  to  them  the  powers  which, 
la  their  opinion,  the  terms  of  the  will  author- 
ized to  be  conferred  upon  them,  they  could 
bare  appealed  therefrom,  and  had  the  decree 
corrected;  but,  by  their  failure  to  appeal,  the 
decree  has  become  conclusive  upon  them,  and 
tiiey  can  no  longer  contend  foe  a  ditEereat 
construction  than  such  as  Its  terms  Import 
In  re  Qarrfuid's  Estate,  36  Cat  277;  Daly 
Fennle,  86  OaL  C62,  25  Pae  67;  William  HUl 
00.  T.  Lawler,  116  Oal.  359.  48  Pac.  833w  In 
Be  Hinckley's  Estate,  58  Cal.  457.  an  appeal 
was  taken  directly  from  the  decree  of  distri- 
bution, and  tfae  court  below  was  directed  to 
modify  its  decree  in  conformity  with  what 
1^  court  held  to  be  a  conrect  construction  of 
the  will;  and  In  its  opinion,  after  indorsing 
Hie  following  language  of  the  lower  court, 
viz.  "It  is  under  our  system  the  necessary 
province  of  a  probate  court  to  Inquire  and  de- 
termine whether  a  valid  trust  has  been  cre- 
ated," said  also:  "We  may  add  that  It  to 
within  the  proTlnce  of  probate  court  to 
define  the  rights  of  all  who  have  legally  or 
equitably  any  Interest  In  the  property  of  the 
estate  derived  f  roq  the  will,  whether  they  are 
entitled  to  any  present  enjoyment  or  their  in- 
terests are  contingent;"  thus  clearly  Indicat- 
ing that,  in  the  absence  of  any  appeal  from 
that  decree,  the  action  of  the  probate  court 
would  have  been  conclusive. 

In  the  decree  of  distribution,  the  court  finds 
as  a  fact:  "That  the  property  of  said  estate 
is  of  great  variety  and  extent;  that  It  has 
been  found  Impracticable  to  convert  the  same 
Into  money  without  a  probable  loss  to  the 
legatees  and  devisees  named  In  said  will;  and 
tluLt,  If  the  property  of  said  estate  should  be 


h^  until  converted  Into  money,  the  delay  In 
the  distribution  vrould  be  indefinite."  And  the 
court  also  found,  as  another  fact,  that,  for 
these  and  other  reasons,  the  legatees,  Goad 
and  Foster,  had  been  authorlEed  by  a  decree 
rendwed  In  an  action  brought  by  them  for 
that  purpose  to  accept  the  property  which  wa« 
distributed  to  them  In  lieu  and  fuU  satisfac- 
tion of  the  legacy  to  them  provided  In  the 
will;  bat  while  these  facts  are  recited  in  the 
decree,  and  were  coosldra^d  by  the  court,  the 
decree  of  distribution  does  not  purport  to 
have  been  made  by  reason  of  such  judgment, 
or  to  have  been  dependent  thereon.  Coun- 
sel have  not  discussed  the  effect  of  this  Judg- 
ment, and  it  is  unnecessary  for  us  to  consider 
its  effect,  or  whether  there  was  ai^  author- 
ity In  the  court  to  render  it  It  would  be  an 
anomaly  In  Jurlsprudeoce  that  a  court  which 
is  vested  with  fuU  Jurisdiction  In  matters  of 
probate  should  be  controlled  in  the  exarclse 
oiC  that  Jurisdiction  by  the  action  of  a  co-ordi- 
nate court  which  has  neither  controlling  nor 
revisory  Jurisdiction  In  such  matters.  The 
court  was  not  required  to  follow  that  Judg- 
ment, but  could  distribute  the  estate  in  ac- 
cordance with  its  own  views  (see  Slddall  t. 
Harrison,  73  CaL  500, 13  Fac.  130);  and.  inas- 
much as  the  decree  of  distribution  does  not 
purport  to  have  been  made  by  reason  of  such 
Judgment,  it  must  be  regarded  as  having  been 
made  upon  an  exorcise  by  the  court  of.  Its 
own  Judgment  upon  the  construction  to  be 
given  to  the  will,  and  the  consideration  of  the 
rights  of  the  parties  thereunder.  The  fact 
that  the  distribution  which  It  made  to  the 
plaintiffs  la  of  the  same  property  as  that 
which  they  were  authorized  to  receive  by  the 
said  Judgment  Is  only  k  coinddcnce,  and  not 
a  consequence. 

By  the  terms  of  the  decree  of  distribution, 
the  property  distributed  to  the  plaintiffs  was 
to  be  held  by  them  In  trust,  that  th^  should 
"manage  the  said  property  and  pay  over  and 
driver  the  same"  to  the  children  as  they 
should  respectively  attain  the  age  of  major- 
ity. This  distribution  of  the  property,  "in 
lieu  and  In  full  satisfaction  of  the  legacy  of 
one  million  dollars,"  must  be  regarded  as  a 
construction  1^  the  court  of  the  testator's  In- 
tention In  creating  the  trust,  and  Is  to  be 
treated  as  If  he  had  created  the  trust  in  the 
terms  used  In  the  decree.  In  the  absence  of 
any  authority  given  expressly  or  by  Implica- 
tion In  the  Instrument  creating  a  trust,  prop- 
erty which  Is  placed  In  the  hands  of  trustees, 
to  be  held  by  them  for  a  limited  time,  or  until 
the  happening  of  an  event,  must  be  kept  by 
them  and  delivered  In  kind  to  the  beneficiaries 
at  the  termination  of  the  trust  Harrison  v. 
Harrison,  2  Atk.  121.  Mr.  Ferry  says:  "Un- 
der no  circumstances  can  a  trustee  or  guard- 
ian of  an  infant  convert  the  ward's  real  es- 
tate Into  personalty  by  a  sale  without  the  or- 
der or  decree  or  license  of  a  court"  Perry, 
a'rusts,  i  609.  The  tirust  herein  to  "manage" 
the  property  implies,  1^  force  of  the  term 
Dsed,  that  the  trustees  are  to  retahi  it  under 
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their  control,  and  is  Inconsistent  with  the 
idea  that  they  have  authority  to  sell  or  oth- 
erwise dispose  of  It.  "To  manage  an  estate 
Is,  In  common  parlance  aa  well  as  legal  ac- 
ceptation, no  authority  to  part  with  the  en- 
tire Interest."  Roosevelt  v.  Fulton's  Heira,  7 
Cow.  81.  The  further  prorlslon  that  the  trus- 
tees are  to  "pay  over  and  deliver"  to  the  ben- 
eficiaries "the  property  so  distributed  to 
them"  at  the  termination  of  the  trust  Indi- 
cates that,  so  far  as  Is  consistent  with  the  na- 
tnre  of  the  property,  the  benefldarles  are  en- 
titled to  receive  it  In  the  same  condition  In 
which  It  was  received  by  the  trustees.  This 
provision  applies  to  the  different  khids  of 
property  distributed  to  the  trustees,  and  Indi- 
cates that,  of  said  property,— "reddendo  sin- 
gula singulis,"— the  children,  npon  reaching 
their  majority,  are  to  be  paid  that  which  is 
susceptible  of  payment,  and  to  have  delivered 
to  them  that  which  Is  not  so  susceptible.  It 
was  shown  that  the  property  received  by  the 
trustees  consisted  of  real  estate  amounting  In 
value  to  about  $400,000,  and  bonds  and  mort- 
gages amounting  in  value  to  about  $600,000. 
The  duty  of  the  trustees  In  r^rd  to  the 
bonds  and  mortgages  that  may  mature  during 
the  continuance  of  the  trust  Is  not  Involved 
in  the  present  appeaL  Their  right  to  receive 
payment  thereon,  and  to  Invest  the  sums  so 
received  In  other  securities,  la  consistent  with 
their  duty  to  pay  over  and  deliver  to  tiie  chil- 
dren the  property  distributed  to  them,  but 
cannot  be  extended  to  Include  the  right  to  sen 
or  otherwise  dispose  of  the  real  estate,  with- 
out a  previous  order  or  direction  from  the 
court 

Although  the  persona  named  in  the  will  as 
its  executors  are  the  same  as  those  to  whom 
the  testator  directed  the  property  to  be  dis- 
tributed in  trust  for  bis  children,  yet  the 
power  of  sale  conferred  upoa  the  executors 
was  not  given  by  him  to  them  aa  trustees,  but 
terminated  with  their  discbarge  as  executors. 
The  fact  that  the  two  offices  are  held  suc- 
cessively by  the  same  Individuals  does  not 
give  to  them  In  the  exercise  of  one  office  the 
power  that  had  been  conferred  for  the  exer- 
cise of  the  other.  Their  rights  and  duties  as 
executors  were  quite  distinct  from  the  duties 
imposed  upon  tbem  as  trustees,  and  their  pow- 
ers and  duties  as  trustees  did  not  begin  until, 
as  executors,  they  had  ceased  to  have  any  con- 
trol over  the  property;  and,  as  above  seen, 
the  decree  of  distribution  is  alone  to  be  con- 
sidered for  the  purpose  of  ascertaining  their 
powers.  The  testator  may  have  been  willing 
to  give  this  power  of  sale  to  bis  executors, 
since  be  knew  that  every  sale  by  them  must 
be  confirmed  by  the  court  l>efore  the  title  to 
the  land  would  pass  from  his  estate,  while  he 
might  have  been  unwilling  to  vest  the  same 
persons  with  a  power  whose  exercise  would 
be  without  such  supervision  and  controL  The 
Judgment  is  afflrmed. 

We  concur:  McFARLAND,  X;  HENSHAW, 
J.;  GAKOUTXE,J.;  VAN  FLEKT,  J. 


i»c»Lai 

OABOIA  T.  OTTNN  et  at.  (HAOOBIBEB, 
Intervener.    I*  A.  253). 
(Supreme  Court  of  Oabfomia.    Dea  16,  1807.) 
Replevin— TiTLB  to  Support— Right  to  Fobsbs- 

alON  —  FaOPEKTT   RlGBTB  IM   WiLD  AKIHAU- 

Lbasb  fboh  OovEKKMBm— AsBiomBXT— Cox- 
SBXT  or  Ijrbbor  —  CossTRi'CTiox  —  Bbmidt 
AGAINST  Trespasser— Damages. 

1.  To  sustain  replevin,  plaintiff  must  be  at- 
titled  to  the  inunediate  ana  exclusive  posseaBkn 
of  the  property,  bat  a  prior  actual  poaiesrioB 
thereof  IS  not  essential. 

2.  Breach  of  a  condition  against. assignment 
of  a  lease  without  prior  consent  of  the  lessor 
does  not  render  the  assigtuaent  void,  bat  aiere- 
ly  voidable,  at  the  option  of  the  tenor,  so  that 
if  such  consent  ts  sabsequently  obtained,  title 
to  the  term  passes  to  the  assignee. 

3.  On  an  issue  as  to  whether  skini  replevied 
by  plaintiff  were  taken  from  wild  goftts  killed 
on  an  island  leased  to  plaintiff,  evidence  tlist 
they  were  wild  goat  skins,  and  had  been  brought 
from  such  island  and  sold  to  defendant,  estab- 
lishes a  prima  facie  case,  casting  on  defendant 
the  burden  of  showing  wnne  they  were  obtain- 
ed. 

4.  A  lease  of  an  Island,  which  authoriEea  the 
lessee  to  "utilize  tlie  wild  goats"  fonnd  theKon, 
in  moderation,  ao  as  not  to  destroy  tliem,  and  re- 
serves in  the  lessor  a  power  ot  inspection,  cre- 
ates a  property  right  in  all  the  animals,  whick 
precludes  others  from  hnntine  them,  or  makes 
the  product  of  such  hunting  tae  property  the 

6.  Where  a  lease,  from  the  Mexican  govera- 

ment,  of  the  whole  of  an  island  on  which  there 
were  wild  goats,  authorized  the  lessee  to  utiliie 
the  animals  to  the  extent  of  killing  them  is 
moderation,  a  reaervation  in  favor  of  the  gor- 
emment  of  a  certain  portion  of  every  island  for 
public  use  is  a  condition  sabseqnent,  and  until 
a  selection  of  such  portion  is  made  the  lessee  it 
entitled  to  the  whole  Island,  with  contrcd  over 
ail  the  goats  thereon. 

6.  The  government  of  a  state  may  convey  to 
private  persons  a  property  right  in  wild  anhiiala. 

7.  A  lease  of  an  island,  giving  control  over 
all  wild  goats  found  thereon,  with  power  to  kifl 
them  in  moderate  numbers,  gives  a  right  to  im- 
mediate possession  of  all  of  the  goats,  so  that 
the  lessee  may  maintain  replevin  against  a 
trespasser  who  kills  some  o<  the  animals  ana 
takes  away  their  hides,  and  is  not  relegatea  ts 
an  action  of  tresraas. 

&  Under  Code  Civ.  Proc  fi  667,  providing  that 
judgment  in  replevin  may  be  for  possession  of 
the  goods,  or  for  their  value,  with  damages  for 
detention.  Interest  on  the  valoe  of  replevied 
property  from  the  time  of  the  taking  is  allow- 
able only  as  damages  for  its  detention,  so  that 
a  judgment  allowing  such  interest  is  erroneom 
where  it  also  allows  a  definite  som  as  damaies 
f  w  detention. 

Commissioners'  decision.  Department  S. 
Appeal  from  superior  court,  Ban  Diego  coun- 
ty. 

Action  by  Mariano  Oarela  gainst  Peter 
Gunn  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed. 

Works  &  Works,  for  appellant  M.  B.  An- 
derson, Le  Roy  &  Palmer,  and  O.  H.  McCnn- 
ber,  for  respondents.  Hcutey  &  Costello,  foP 

intervener. 

CHIPMAN.  a  Claim  and  delivery  for  cer- 
tain 4,056  goat  skins,  of  the  value  of  $1,216.- 
80,  The  court  found  against  the  plaintiff, 
and  in  favor  of  defendant  Porter,  upon  th« 
Issue  of  ownership  and  right  of  possession. 
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It  also  fonnd  tiiat  Ibe  ■herifl  of  San  Diego 
county  took  the  propertr  from  the  posses- 
alon  of  aald  Porter,  and  has  since  d^Tered 
it  to  plaintiff,  who  still  retains  it  The  trial 
was  by  the  court,  and  judgment  passed  for 
defendant  Porter,  and  this  ^peal  Is  from 
the  Judgment,  and  from  the  order  denjing 
a  new  trial,  and  is  here  on  bill  of  exceptions. 
It  appears  from  the  vridence  that  Qnadalupo 
Island  is  sltnated  about  200  miles  south  of 
San  Diego,  and  about  the  same  distance  <M 
the  shore  of  Mexico,  and  belongs  to  that  re- 
pablic;  that  large  numbers  at  wild  goats- 
estimated  as  amounting  to  26,000— roam  at 
will  OTor  this  island,  wbich  contains  about 
180  square  miles.  It  appears,  without  con- 
flict that  the  skins  in  qoestlon  were  taken 
from  wild  goats,  and  were  bronght  from  that 
island  by  defendant  Gunn,  at  the  Instance 
of  defendant  Hunt  and  dellrered  to  the  lat- 
ter in  Aagoat  1898*  at  San  Diego,  who  sold 
them  to  defendant  Porter.  The  court  made 
no  finding  as  to  where  the  skins  came  from, 
except  that  they  were  "not  taken  from 
Onadaiape  Island  wrongfully."  nor  as  to 
where  the  goats,  frraa  which  skins  were 
taken,  were  running  when  killed.  It  made 
no  finding  as  to  whether  the  skins  were  tak> 
en  from  wild  goats,  ntw  did  It  make  any  find- 
ing as  to  the  lease  under  which  plaintifC 
claims,  nor  as  to  its  assignment  nor  as  to 
the  rights  of  plaintift  thereunder.  We  are 
l«ft  In  the  dark  as  to  the  theory  upon  which 
the  Ondlngs  and  Judgment  are  founded  as  to 
these  matters.  They  ax9,  lunrem,  fully  dto> 
cussed  in  the  briefs. 

1.  Defttidants  contend  that,  at  the  time  the 
snit  was  brought,  plaintiff  was  not  entitled 
to  the  Immediate  and  ezcloslTe  possession  of 
the  property.  To  sustain  the  action,  there 
must  be  such  right  through  some  general 
or  special  property  in  the  skins,  although  it 
is  not  essential  that  plaintiff  should  hare 
ever  had  actual  possession  of  them.  A  8u1> 
seqnently  acquired  title  is  not  alone  suffi- 
cient Wells,  BepL  I  M;  Cobbey,  Bepl.  U 
9e^  100;  CaidlneU  t.  Bennett  62  OaL  476; 
Fredericks  t.  Tracy,  08  Oal.  668,  33  Fac.  7Sa 
Plaintiff  claims  under  a  lease  of  said  Island, 
executed  by  the  Mexican  government  to  one 
Vilarasau,  dated  June  20^  1891.  The  lease 
proTided  that  it  should  not  be  transferred  or 
assigned  without  the  previous  consent  of  the 
lessor,  and  was  to  run  for  20  years.  On 
January  11,  1892,  Vilarasau.  at  the  aty  of 
Mexico,  made  a  declaration,  to  which  plain- 
tiff affixed  his  signature  before  a  notary  pub- 
lic, to  the  effect  that  the  said  lease  was  en- 
tered into  under  Instmctlons  from  and  for 
the  especial  benefit  of  plaintiff,  and  also  then 
and  there  assigned  the  concession  to  plain- 
tiff, the  latter  agreeing  to  fulfill  the  obliga- 
tions of  the  contract  undertaken  by  Vilarsr 
sau.  and  also  to  obtain  the  consent  of  the 
Mexican  government  to  the  assignment  A 
document,  dated  June  27,  ISH  from  the  de- 
partment of  the  Interior,  Is  in  evidence. 
Vhicb  api^arently  Is  addresfed  to  Vilarasau, 


In  reply  to  his  letter  setting  forttk  tte  facts 
contained  in  the  assignment  of  January  11, 
1S92,  to  plaintiff  (Garcia).  This  docnmnt 
of  June  27. 18M,  concludes  as  follows:  "In 
reply,  I  dedare  to  yon  that  taking  Into  con- 
sideration what  has  been  explained,  thfai  de- 
partment approved  the  tranator,  •  •  • 
and  will  recognize  him  [Garcia]  hereafter  as 
the  grantee  of  aald  agreement .  with  aU  the 
rlghta  which  may  accrue  from  It"  Plain- 
tiff <dalnu  that  this  action  of  the  govern- 
ment was  oonduslve,  and  caimot  be  ques- 
tioned by  a  stranger,  especially  by  wrong- 
doers, in  their  defense  citing  numerous 
cases.  Defendants*  position  is  that  Garcia, 
when  he  brought  the  suit  was  not  the  pn^ 
er  party  In  Interest;  that  by  the  Iaw»  of 
Mexico,  introduced  In  evidence,  and  the . 
terms  of  the  concession,  such  rights  as-  there- 
by passed  from  the  government  became 
vested  In  Vilarasau  as  an  indlvldiul.  re- 
gardless of  any  private  tmderstaoding  he . 
may  have  had  with  others,  and  the  consent 
of  the  government  to  an  assignment  was  a 
condition  precedent  to  the  vestlzig  of  sock 
rights  in  another;  and  that  plaintiff  had  not 
the  right  of  possession  when  he  brought 
the  suit  It  seems  to  be  the  law  that  where 
there  Is  a  clause  In  a  lease  that  it  shall  not 
be  assigned  without  the  previous  consent  of 
the  lessor,  and  there  Is  a  breach  of  the  cov- 
enant not  to  assign,  the  lessor  has  only  the 
option  to  forfeit  the  lease  for  the  breach  of 
the  condition,  and  that  the  assignment  Is  not 
void,  but  passes  the  term,  and  the  only  rem- 
edy is  for  breach  of  the  covenant  (Randol  v. 
Tatum,  98  Cal.  390,  83  Pac.  433);  and  It  has 
b«eu  held  that  the  assignment  Is  voidable 
only  at  the  option  of  the  lessor  or  lUs  rep- 
resentatives (Webster  v.  Nichols.  104  HI. 
160).  As  the  Mexican  government  not  only 
did  not  proceed  to  have  the  lease  forfeited 
because  of  the  assignment  but  ooasented 
thereto,  It  follows  that  plaintiff  took  the 
term  eo  instanto  of  the  assignment,  with  aU 
the  rights  of  the  lessee  under  it 

2.  The  question,  uQxt,  is  one  of  fact  namely, , 
were  the  skins  tak^  from  goats  killed  on  the 
Island?  Vpoa  this  point  the  evidence  Is  chief- 
ly circumstantial,  but  cannot  be  said  to  be 
conflicting.  Defendants  claim  that  there  is  no 
evidence  of  this  fact,  and  therefore  plaintiff 
cannot  recover.  We  do  not  deem  It  necessary 
to  state  this  eridenoe  fully.  It  has  had  care- 
fid  examination.  What  view  was  takoh  of  It 
by  the  trial  court  we  do  not  know.  If  the 
learned  Judge  bdld  that  plaintiff  had  no  rl^te 
under  the  lease  at  the  time  the  action  was 
brou^t,  it  became  immaterial  whether  the 
goats  were  killed  on  Gqadalupe  Island  or  els^ 
where;  and  this  wa«  probably  the  oendualon 
reached  at  the  trial  Defendants  make  no 
claim  to  the  island,  advene  to  plaintiff  or  oth- 
erwise; they  make  no  claim  to  the  skins,  «z- 
c^t  that:  they  had  a  right  to  take  them  from 
wild  goats  running  on  this  Island;  they  offer 
no  proof  of  ownership,  except  that  the  skins 
were  wild  goat  skins;  and  they  remain  dleot 


Digitized  by  Google 


686 


61  PACHS'IC 


REPORTER. 


(CaL 


as  to  where  the  goats  were  running  when 
killed  and  skinned.  We  think  the  evidence 
established,  prima  facie,  the  fact  that  the 
skins  were  taken  from  wild  goats  running  on 
Ouadalape  Island,  and  that  enough  was 
shown  xipon  this  fact  to  cast  upon  defendants 
the  duty  to  show  where  they  got  the  skins,  If 
It  was  true  that  they  came  from  some  other 
Island,— 4  fact  easily  proven  by  them.  The 
hunteis  from  whom  the  skins  were  received 
by  Gunn  on  Guadalupe  Island  were  trespass- 
ers. Unless  they  had  a  right  to  kill  wild  goats 
running  there  (which  will  be  noticed  next), 
they  were  wrongdoers  in  killing  them. 

3.  Defendant  Porter  denies  the  ownership 
of  the  goat  skins  in  plaintiff,  but  does  not  deny 
the  taking.  He  claims  (1)  "that  the  lease  by 
its  terms  did  not  purport  to  give  such  rights, 
exclusive  or  otherwise,  In  reference  to  the  wild 
goats  on  Guadalupe  Island,  as  to  prevent  oth- 
ers from  hunting  them,  or  aa  to  make  the 
product  of  such  hunting  by  others  the  property 
of  the  lessee,"  and  (2)  "that  the  laws  of  Cal- 
ifornia and  of  the  United  States  generally  as 
to  wild  game  was  that  the  government  held 
all  wild  game,  without  power  of  alienation,  ia 
trust  for  the  people,  and  gave  to  the  hunter 
the  fruit  of  his  labors."  It  la  claimed  by 
plaintiff  that  under  the  lease  he  had  a  prop- 
erty Interest  in  the  wild  goats  running  npon 
this  Island,  and  that  defendants  invaded  this 
right  in  taking  away  his  prop«ty.  The  pr(^- 
erty  right  to  the  wild  goats  was,  without 
question,  in  the  repuWic  of  Mexico.  This  is 
conceded  by  all  parties.  In  the  lease  are  the 
following  provisions:  "Art  4.  The  lessee 
shall  have  the  right  to  utilize  the  wlid  goats. 
*  •  •  Art  6.  The  utilization  of  the  wild 
goats  and  of  the  woods  shall  be  In  modera- 
tion, so  as  not  to  destroy  the  one  nor  the 
other.  The  lessee  obligates  himself  not  to 
destroy  nor  to  avail  himself  of  all  the  wild 
ifoatB  and  their  young  which  should  remain 
m  favor  of  the  government  during  the  last 
two  years.  The  government  can  name  oppor- 
tunely the  Inspector  *  *  *  for  the  purpose 
of  Informing  it  of  th6  condition  of  the  woods 
and  of  the  wild  goats."  It  would  seem  to  be 
obvious  that  the  government  passed  to  the 
lessee  dominion  over  all  the  wild  goats,  with 
a  right  of  selection  for  the  purpose  of  killing 
them  in  moderation,  and  that  It  did  not  re- 
serve to  Itself  any  control  over  them  beyond 
that  of  Inspection.  Bat  defendants  say  "the 
government  reserves  absolutely  on  each 
island  an  area  of  flfty  hectares  for  public 
uses."  Mex.  St.  art.  29.  (A  hectere  is  2.7+ 
acres.)  Also,  "always  reserving  In  the  gov- 
ernment the  extension  of  the  land  which  the 
law  designates  and  In  the  place  it  decides 
upon."  Contract,  art  8.  Defendants  claim 
that  the  record  Is  silent  as  to  how  much  land 
has  been  so  granted  and  occupied  on  the 
Island,  and,  as  there  was  no  sejjregatlon  of 
these  interests,  it  cannot  be  ascertained  from 
the  evidence  that  the  goats  were  killed  on 
plaintiff's  portion,  and  there  Is  a  failure  of 
proot    Defendants  would  luve  us  assume 


that  all  these  goats  might  have  been  killed  on 
this  reservation  of  about  135  acres.  The 
lease  was  for  "the  Island  of  Guadalupe,  In 
the  Pacific  Ocean,  for  the  term  of  twenty 
years."  The  reasonable  and  fair  construction 
of  the  reservation  referred  to  Is  that  until 
the  government  should  select  the  land  re- 
served, plaintiff  had  the  rl^t  to  the  wh<rte 
island,  and  certainly  to  the  control  of  all  the 
goats  thereon.  The  reservation  was  a  condi- 
tion subsequent,  and  at  the  option  of  the  gor- 
ernment.  It  is  claimed  by  defendants  that 
"wild  game  within  a  state  belongs  to  the  peo- 
ple In  their  collective,  sovereign  capacity;  It 
Is  not  the  subject  of  private  ownership, 
cept  so  far  as  the  people  may  elect  to  make 
it  so,"— citing  Ex  parte  Afaier,  103  Gal.  482, 
37  Pac.  402.  The  contention  of  defendants 
was  made  the  subject  of  very  careful  consid- 
eration in  KeUogg  v.  King,  114  Gal.  378.  46 
Pac.  166.  The  section  of  our  Civil  Code  (sec- 
tion 666)  relating  to  ownership  of  wild  ani- 
mals was  there  given  a  construction,  and  the 
general  doctrine  relied  upon  here  by  defend- 
ants was  found  to  be  incorrect  But  it  Is 
claimed  by  defendants  that  plaintiff  bad  no 
right  under  the  lease  to  any  speciSc  goats; 
that,  while  he  had  the  right  to  otillze  and  kill 
some  of  them  and  in  moderation,  he  did  not 
have  the  right  to  all  of  them,  or  to  any  partic- 
ular ones  and  that  even  though  defendants 
were  wrongdoers,  the  action  of  replevin 
would  not  lie  for  the  killing  and  taking  away 
the  carcasses  or  tbe  skins;  that  the  remedy, 
if  there  be  any.  Is  for  trespass.  Plaintiff  was 
given  dominion  over  all  the  goats,  with  the 
right  of  selection  for  the  purpose  of  ktlllng  or 
other  utilization.  It  was  a  right  to  tbe  im- 
mediate possesslcm  of  all  the  goats.  It  was 
not  necessary  that  he  should  have  the  abso- 
lute ownership  of  all  of  them.  His  right  of 
control  over  and  possession  of  all,  with  the 
right  of  selection,  would  be  Invaded  If  a 
stranger  could  come  in  and  slay  goats  at 
will.  "Replevin  is  based  on  the  supposition 
that  plaintiff  has  a  general  or  special  prop- 
erty In  the  goods  In  dispute  and  a  right  to 
their  Immediate  possession,  and  that  defend- 
ant stands  In  the  way  of  the  exercise  of  this 
right."  Cobbey.  Repl.  5  18.  It  certainly  can- 
not be  claimed  that  defendants  could  go  up- 
on that  island,  and  kill  8,000  goats,  and  carry 
away  their  skins  (as  It  appears  was  donel, 
without  materially  disturbing  plaintiff's  right 
of  possession  and  selection.  While  trespass 
would  lie.  we  do  not  think  plaintiff  is  confined 
to  that  remedy.  The  lease  carried  with  it  the 
goats  on  the  Island.  They  were  a  part  of  the 
leased  property,  and  their  utilization  formed 
part  of  the  consideration  for  which  rental 
was  paid.  The  case  would  not  be  different  if 
the  animals  had  been  cattle.  Being  part  of 
tbe  leased  property,  plaintiff  had  his  action 
against  any  one,  even  the  lessor,  who  might 
take  It  out  of  his  possession  wrongfully.  Cob- 
bey, Repi.  |§  52-54.  Wliere  plaintiff  had  a 
right  to  the  use  of  property  at  will,  he  had  a 
right  to  replevy  it  from  a  wrongdoer.  Tand- 
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ier  T.  Saunders,  56  Mich.  142,  22  N.  W.  27L 
Where  plaintiff  bad  purchased  500  head  of 
cattle,  part  of  a  herd  of  several  thousand,  it 
was  said  by  this  court  that  replevin  would  lie 
against  the  owner  of  the  herd  for  the  purpose 
of  enabling  the  vendee  to  select  bis  600,  and 
that  our  action  of  claim  and  deJlverr  Is  at 
least  commensurate  with  the  action  of  det- 
inue at  common  law.  McLaughlin  v.  Piattl, 
27  Cal.  452.  The  (^fnlon  In  Kellogg  v.  KLng, 
supra.  Is  Instructive  on  the  point  as  to  the 
rights  of  plaintiff. 

4.  The  judgment  is  claimed  to  be  errone- 
ous, In  that  It  allowed  one  dollar  as  damages 
for  the  detention  of  the  property,  and  also  al- 
lowed Interest  on  the  value  of  the  property 
from  the  date  of  the  taking.  This  was  et- 
TOT.  Code  Civ.  Proc.  8  GOT.  If  interest  from 
the  time  of  the  talcing  can  be  allowed,  which 
we  do  not  decide,  it  cannot  be  allowed  except 
as  damages  for  the  detention,  and  In  the  pres- 
ent case  tha  t  damage  was  fixed  at  one  dollar. 
The  view  taken  of  the  case  in  this  opinion 
makes  It  unnecessary  to  point  out  the  specific 
findings  which  are  not  justified  by  the  evi- 
dence. The  judgment  and  order  appealed 
from  should  be  reversed,  and  a  new  trial 
granted. 

We  conctir:    SBABLfl,  0.;  BEiLCHBR,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  order 
appealed  from  are  reversed,  and  a  new  trial 
granted. 


no  Cal.  m 

LINOTT  V.  ROWLAND  et  al.    <L.  A.  357.) 
(Supreme  Court  of  California.   Dee.  29,  1897.) 
pROOXsa — Pboop  of  Bbrvicb— Dbfault— Ambhd. 

MEKT  OF  CnMPLAIST. 

1.  An  affldnvit  of  service  was  "that  on  the 
Slst  day  of  December,  1895,  at  the  county  of 
Los  Anfteles,  state  of  California,  by  delivering 
to  and  leaving  with  said  defendants,  and  to 
each  of  them,  a  copy,"  etc.  Bcld,  that  a  judg- 
ment by  default  entered  upon  such  proof  of 
service  is  erroneous. 

2.  An  am«ided  complaint,  filed  after  a  default 
of  scene  of  the  defendants,  vacates  such  default. 

3.  Where  complaint  is  amended  after  default, 
it  must  be  served  on  all  the  defendants. 

Department  1.  Ai^al  from  auperlor  court, 
Los  Angeles  eonnty;  Luden  Shaw,  Judge. 

Action  by  one  Linott  against  Thomas  Row- 
land and  others.  From  a  Judgment  by  de- 
fault entered  against  Thomas  Rowland,  he 
appeals.  Reversed. 

Reymert  A  Orflla,  for  appellant.  H.  H. 
App^,  tor  respondent. 

HARRISON,  J.  The  complaint  herein  Is 
upon  a  promissory  note  purporting  to  have 
been  made  by  four  persons,  who  are  named 
as  defendants  in  the  action.  Judgment  by 
default  was  rendered  against  three  of  the 
defendants,  from  which  one  of  them— Thomas 
Rowland— haa  appealed.   The  affldaylt  of 


service  of  the  aumauons  and  compIiUnt  upon 
the  appeUant  is  aa  follows:  "[Title  of  court 
and  cause.]  G.  L.  Wilson,  being  duly  sworn, 
deposes  and  says:  'I  am,  and  was  at  the 
time  of  service  of  summons  hereinafter  men- 
tioned, a  white  male  citizen  of  the  United 
States,  over  twenty-one  years  of  age,  and 
competent  to  be  a  witness  on  the  trial  cft  this 
action;  that  on  the  2lBt  day  of  Deceml>er, 

1595,  at  the  county  of  Los  Angeles,  state  of 
Califorma,  by  delivering  to,  and  leaving  with 
said  defendants,  and  to  each  of  them,  a  copy 
of  said  summons,  a  copy  of  the  complaint  filed 
In  tills  action,  certified  by  the  clerk  of  said 
court'  O.  S.  Fleming,  Constable.  By  O.  L. 
Wilson,  Deputy  Constable,"— properly  veri- 
fied December  23,  1895.  As  this  affidavit 
falls  to  show  any  service  upon  the  appellant, 
and  is  the  only  proof  of  service  in  the  record, 
it  is  Insufficient  to  sustain  a  judgment  upon 
a  direct  appeal  therefrom.  McMillan  v.  Reyn- 
olds, 11  Cal.  372;  Schloss  v.  White,  16  Cal. 
66;  McKlnley  v.  Tuttle,  42  Cal.  577;  People 
V.  Bernal,  43  Cal.  385.  Upon  this  proof  of 
service  the  clerk  bad  no  authority  to  enter 
the  default  of  the  appellant,  and  the  judg- 
ment against  him  upon  such  default  Is  erro- 
neous. Relnhart  v.  Lugo,  86  CaL  3!>5,  24 
Pac.  1089.  The  affidavit  of  service  does  not 
show  that  any  copy  of  the  summons  or  com- 
plaint was  delivered  to  the  appellant  by 
Fleming,  and  a  charge  of  perjtury  against  him 
t<x  making  the  affidavit  would  not  be  sus- 
tained by  proof  that  such  delivery  was  never 
made.  After  the  clerk  had  entered  the  de- 
fault of  the  appellant,  the  plaintiff  filed  an 
amended  complaint,  amended  in  matter  of 
substance,  but  served  the  same  upon  only 
one  of  the  defendants,  and  made  no  service 
thereof  upon  the  appellant.  The  defendant 
upon  whom  It  was  served  demurred  thereto, 
and,  his  demurrer  having  been  sustained, 
judgm»it  was  thereafter  entered  in  bis  favor. 
The  default  of  the  appellant  purports  to  have 
been  entered  January  4,  18^,  but  was  doubt- 
less In  fact  entered  January  4,  1896.  The 
amended  complaint  was  filed  February  10, 

1596,  and  the  judgment  against  the  appellant 
was  entered  February  21, 1896.  The  amend- 
ed complaint  superseded  the  original,  and 
thereafter  the  original  complaint  dropped  out 
of  the  case,  and  ceased  to  have  any  effect  as 
a  pleading,  or  as  the  basis  of  a  judgment, 
and  had  the  effect  to  vacate  the  default  of 
the  appellant  previously  entered.  Barber  v. 
Reynolds,  33  Cal.  497;  Schneider  v.  Brown. 
85  Cal.  205,  24  Pac.  715;  Collins  v.  Scott,  lOO 
Cal.  446,  34  Pac.  1085.  An  amended  com- 
plaint must  be  served  on  all  the  adverse  par- 
ties who  are  to  be  bound  by  the  judgment, 
whether  It  materially  affects  them  or  no( 
(Elder  v.  Splnks,  53  Cal.  293),  and,  as  the 
amended  complaint  herein  was  not  served 
upon  the  appellant,  there  was  no  pleading 
upon  which  the  judgment  against  him  can  be 
sustained. 

The  appellant  has  also  appealed  from  an 
ordw  refusing  to  quash  an  execution  luned 
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upon  tba  jfudgment,  Irat  tiie  record  contatlns 
no  bill  of  ezcepdons  relatliv  to  the  ordert 
and  no  Btlpulatlon  from  which  It  can  be  de* 
tennlned  upon  what  papen  the  motion  was 
heard.  The  order  appealed  from  Is  diamlas' 
ed,  and  the  Judgment  Is  rernsed. 

We  concur:  GAROUTTB,  J.;  VAN 
FLESn?,  J. 


1»  C&L  4tt 

LISSAK  T.  GROGEBK  ESTATEI  Ca    (S.  7. 
689.) 

(Supreme  Ck>art  ot  California.   Dec.  29,  1897.) 

Etidbncb— Rbs  OesTA— Harmless  Errob— Pht- 
■iciAN— Privilkobd  Coumdsioa- 
TlOX — Waivbb. 

1.  In  an  action  for  damages  for  InJnrieB 
oiused  by  the  falliog  of  an  elevator,  statements 
of  the  elevator  boy  as  to  the  cause  of  the  fall, 
made  after  the  plaintiff  had  been  taken  from 
the  elevator,  formed  no  part  of  the  res  Kestte. 

2.  The  admission  of  incompt'tent  Btatemeiits 
of  an  elevator  boy.  that  its  fall  was  caused  be- 
cause the  connection  cord  broke  and  he  lost 
all  control,  is  prejudicial  error  in  an  action  for 
injuries  received. 

3.  Although,  under  Code  Civ.  Proc.  S  1881, 
BUbd.  4,  a  physician  cannot,  without  the  con- 
sent of  hlB  patient,  be  examined  in  any  civil 
action  as  to  any  information  acquired  in  at- 
tending the  patient,  yet,  when  no  objections 
are  made  to  the  admission  of  such  testimony. 
It  wfll  be  waived  by  the  patient,  and  he  cannot 
afterwards  hsTe  It  stricken  ont. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  S.  K. 
Dougherty,  Judge. 

Action  by  A.  H.  LIssak  against  the  Crocker 
Estate  Company.  Judgment  for  plalntiH,  and 
defendant  appeals.  Reversed. 

Morrison  &  Foerster,  for  appellant  W.  H. 
Jordan,  for  respondent 

HARBISON.  J.  The  plaintiff  recovered  a 
verdict  against  the  defendant  for  personal 
injuries  sustained  by  the  fall  of  an  elevat- 
or In  which  he  was  at  the  time  a  passen- 
ger. From  the  judgment  thereon,  and  an 
order  denying  a  new  trial,  the  defendant  has 
appealed.  It  Is  alleged  in  the  complaint  that 
the  defendant  operated  and  contn^ed  the  ele- 
vator, and  that  the  same  was  wholly  under  Its 
management  and  control,  and  was  maintain- 
ed by  it  for  the  purpose  of  carrying  passen- 
gers to  and  from  the  different  floors  of  the 
defendant's  building;  that  at  the  time  the  in- 
Jury  occurred  the  plaintiff  entered  It  to  be 
thus  carried,  and  the  defendant  undertook  to 
transport  him  from  the  flrst  to  the  fourth  floor 
of  the  bniUlIng;  and  that,  while  being  so 
transported,  the  cage  of  the  elevator  suddenly 
fell  from  about  the  tliird  floor  to  the  basement 
with  great  and  excessive  violence  and  rapidity, 
whereby  tiie  plaintiff  sustained  injury  to  the 
iiinount  of  So,000, 

1.  At  the  trial  a  witness  on  behalf  of  the 
plaintifT  was  permitted,  against  the  objection 
of  the  defendant,  to  give  a  conversation  whicli 
he  had  had  with  the  man  in  cliarge  of  the 
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Aerator.  His  teMOmaas  was:  *1  adnd  him 
irtiat  In  the  world  h^teiwd.  He  said  lie  lost 
all  control,  and  the  connection  cord  got  broke." 
Tills  ctuversatlon  was  had  attet  the  Avatar 
bad  stopped  in  Its  fall,  and  aftw  the  pmnHiy 
tiad  beai  taken  ont  of  tbe  cage,  and  formed 
DO  part  ot  tbe  res  gestie,  and  should  have  been 
sxclnded  tiie  court  It  was  only  a  state- 
ment  of  what  had  occurred,  and  the  defend- 
ant was  not  bound  thereby.  In  Lane  v.  Bry- 
ant 9  Gray,  2tB,  the  plaintiff  was  Injured  In 
a  oollidon  between  bis  carriage  and  that  of 
the  defendant  and  a  witness  was  asked  what 
tbe  dtfendant^  semnt  aald  to  Ota  plaintiff  at 
tbe  time  ot  tbe  actident,  and  while  tbe  ^aJn- 
tiff  was  bdng  taken  ont  of  the  carriage,  to 
which  be  replied  fbat  the  servant  said  that  tbe 
plaintiff  was  not  to  blame.  In  holding  that 
this  evidence  was  Improperly  admitted,  the 
court  said:  "The  declaration  of  the  defend- 
ant's servant  was  Inoompetoit  and  shonld 
have  been  rejected.  It  was  made  atta  the 
accident  and  tlie  injury  to  tbe  plaintiff's  car- 
riage had  been  dona  It  did  not  acotHupany 
the  principal  act  on  which  the  whole  case 
turned,  or  tend  in  any  way  to  dncidate  It. 
It  was  only  tbe  ezinesalw  of  an  o^nlra  about 
a  past  occurrence  and  no  part  ot  the  res  ges- 
tte.  It  Is  no  more  competent  because  made 
Immediately  after  tbe  accident  than  if  made 
a  week  or  a  month  afterwards."  See,  also, 
Rlchstaln  v.  Mills  Co.,  167  Mass.  B38,  82  N.  E. 
908;  Beaaley  v.  Frult-Paeklng  Co.,  92  CaL 
8SH,  28  Pac.  486;  Fetter,  Oarr.  Pass.  454  It 
cannot  be  said  that  this  was  an  Immatolal  er- 
ror. The  evidence  was  incompetent  and,  be- 
ing of  a  character  tending  to  charge  the  de- 
fendant with  negligence,  It  Is  Impossible  to 
say  what  effect  It  may  have  had  upon  the 
Jury.  A  party  cannot  after  Insisting  upon  tbe 
admission  of  evidence  over  an  objection  to  Its 
admissibility,  defend  his  course  by  contending 
that  the  error  was  harmless.  Smith  t.  Wes- 
terfield,  88  Oal.  374,  26  Pac.  206. 

2.  The  plaintiff  testified  that  after  the  ele- 
vator fell,  he  was  takwi  to  the  office  of  Dr. 
Spencer  in  the  same  building,  and  also  gave 
testimony  respecting  the  examination  and 
treatment  given  him  by  the  doctor.  Dr.  Spen- 
cer was  called  as  a  witness  by  the  defense, 
and,  without  any  objection  on  the  part  of  the 
plahitlff,  testified  respecting  bis  examination 
of  the  plaintiff  and  the  reme<lles  prescribed  by 
him.  He  also  stated  that  the  plaintiff  came 
back  to  him  about  two  weeks  later,  and,  an 
objection  to  his  testimony  In  reference  to  that 
Interview  having  been  sustained  by  the  court, 
he  was  then  asked  by  the  defendant's  counsel 
his  opinion,  from  what  he  saw  at  the  examina- 
tion on  the  day  of  the  accident  as  to  the  na- 
ture of  the  Injury  sustained  by  the  plaintiff, 
to  which  he  replied:  "The  injury  did  not  im- 
press me  as  a  very  serioos  one.  It  impressed 
me  as  being  a  moderate  wrench  of  the  articu- 
lation at  the  ankle  Joint,— a  moderate  wrench 
of  the  ligaments  which  bind  the  ankle  Joint  to 
the  lower  end  of  the  leg."  The  defendant's 
counsel  then  asked  him:   "What  would  be 
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your  opinion,  doctor,  or  wbat  waa  your  opln- 
lon,  it  jaa  tbea  bad  any,  aa  to  tlie  pn^< 
ble  effect  of  that  then  oonffltloii  of  Mr.  LIb- 
aak?'  Upon  fht  ohjectton  of  the  plalntut 
that  wider  section  1881,  Code  Qt.  Froc.,  the 
wttneas  was  dlaquallfled  from  tecUfying,  the 
court  refused  to  permit  an  answer  to  tbia 
question.  The  coort  Oku,  upon  the  motion  of 
the  plalntltr,  struck  out  the  prerlom  testimony 
of  the  witness,  and  instructed  the  Jury  to  dis- 
regard It,  to  which  rallng  the  defendant  ex- 
cepted. In  this  ruling  the  court  erred.  Sec- 
tion 1881,  snbd.  4,  Code  GIt.  Proc.,  provides : 
"A  licensed  phyiridan  or  sargeon  cannot,  with- 
out  the  consent  of  his  patient,  be  examined 
In  any  civil  action  as  to  any  Informathm  ac- 
quired hi  attending  the  patient  which  was  nec- 
essaiy  to  enable  him  to  prescribe  or  act  for 
the  patient"  When  Dr.  Spencer  was  called 
as  a  wltnen,  the  plahittfE  had  the  right  to  ob- 
ject to  hlB  testifying  upon  the  matters  named 
In  this  section,  or  he  could  ctmsent  to  his  being 
examined  in  reference  thereto.  The  privilege 
given  by  tiie  statute  bi  personal  to  tha  patient, 
and  may  be  waived  falm.  It  Is  waived 
when  he  caQs  the  physician  himself  as  a  wl^ 
neu,  or  when  he  permits  him  to  give  his  tes- 
timony without  m<i  Icing  any  objection  tiiereto. 
If  the  patient  once  consents  to  his  testifying, 
he  cannot,  after  the  testimony  has  been  glv- 
oi,  revoke  tiie  consoit,  and  ask  to  have  It  ex- 
eluded.  Such  consent  may  be  either  Implied 
or  express,  and  there  was  In  Qie  inreaoit  In- 
stance an  Implied  consent  lAen  the  plaintiff 
permitted  the  witness  to  be  examined  fn  full 
by  the  defendant  wlthont  any  objection.  Iht 
testimony  of  the  wttness  was  not  received 
through  any  mistake  or  Inadvortenee  on  the 
part  of  the  plaintiff,  or  through  any  Ignor- 
ance on  his  part  that  he  was  bdng  Intwn^ 
gated  reqwcUng  his  troitment,  or  of  the  na- 
ture of  what  his  testimony  would  be.  The 
plaintiff,  In  his  own  testlmimy,  had  stated  that 
he  visited  the  doctor's  office,  and  had  been 
treated  by  him;  and,  when  the  doctor  was 
caned  as  a  witness  tgr  the  defendant,  the 
plaintiff  not  only  knew  that  he  was  to  be  ex- 
amined In  reference  to  the  same  matters,  but 
before  the  witness  had  given  his  testlmcny 
the  plaintiff's  connsd  requested  and  was 
granted  permission  to  make  a  preliminary  ex- 
amination, and  to  question  the  witness  with 
reference  to  his  uamlnatlon  of  the  plaintiff. 
It  was  the  du^  of  the  plaintiff.  If  he  Inl^nded 
or  desired  to  object  to  any  further  examina- 
tion, to  make  his  objectitm  at  that  time,  and 
not  to  wait  until  he  had  learned  whether  the 
testimony  was  favorable  or  unfavorable,  and 
then  ask  to  have  it  exdnded.  "The  contest- 
ant could  not  sit  by  during  the  examination 
of  the  physicians,  and,  after  their  evidence 
had  been  elicited  by  examination  and  cross- 
examination,  upon  finding  It  injurious  to  her 
casei  cliUm  as  a  legal  right  to  have  it  stricken 
out  There  are  bounds  to  the  enforcement  of 
the  statutoiT  provisions,  which  will  not  be 
disregarded  at  the  Instance  of  a  party  who,  be- 
ing entitled  to  their  benefit,  has  waived  oc 
&lF.~4i 


omitted  to  avail  himself  of  them.  It  is  per- 
fectly troe  .that  pnUIc  policy  haa  dictated  the 
enactment  of  the  code  provisions  by  which  the 
commmUcatlons  of  patl^t  and  client  are  privi- 
leged ttom  disdosnre;  but  fbe  privily  must 
be  claimed,  and  the  proposed  evidence  must 
be  seasonably  objected  to.  The  role  of  evi- 
dence whldi  excludes  the  communications  be- 
tween physician  and  patient  must  be  Invoked 
an  objection  at  the  time  the  evidence  of 
the  witness  Is  given.  It  is  too  late,  after  Hbe 
examination  has  bem  Insisted  upon,  and  the 
evidence  has  been  received  wttiiont  objectloii, 
to  raise  tiie  question  of  oompetoicy  by  a  mo- 
tion to  strike  tt  out"  Hoft  v.  Hoyt,  112  N.  T. 
514,  20  37.  B.  4ia 

3.  The  def^idant  demurred  to  the  complaint 
upon  tiie  ground  that  It  did  not  state  facts 
suffidcot  to  constitute  a  cause  of  action,  and 
It  Is  now  InslBted  by  It  that  Its  donnner 
should  have  been  sustained,  apon  the  ground 
that  tiie  complaint  falls  to  allege  In  equress 
terms  that  the  Injury  was  caused  by  Its  negll- 
graice;  while  the  respondent  contends  that  this 
objection  to  the  convlatot  sbonld  have  been 
pointed  out  by  spedal  demurrer,  and  also  that 
the  fttcts  alleged  him  sntllelently  establish- 
ed negligence  on  the  part  of  the  defendant 
and  that,  upon  proof  of  tiiese  facts,  he  waa 
entitled  to  Judgment  As  the  came  :s  to  be 
remanded  for  a  new  trial.  It  Is  nnnecesssty 
to  determine  this  queMIon,  since  the  objectton 
may  be  obviated  by  an  amendment  to  the  com- 
plaint. The  Judgment  and  oiider  denying  a 
new  trial  are  reversed,  and  the  cause  remand- 
ed, with  leave  to  tbe  idaintlff,  If  he  Shan  be  so 
advised,  to  amend  his  complaint 

we  concur:  GABOXTTTS,  J.;  VAN  FLEDT, 

7. 


6  Ca.h  Unrep.  8M 
SILBEKHORN  CO.  t.  WHEATON  et  al. 
(S.  F.  433.) 

(Supreme  Court  of  California.   Dec  29.  1897.) 

Sals— BxsAoa  o?  Wabhahtt— Damaobb—Bbvibh 

on  Appsal. 

1.  The  damages  sustained  where  defendanta 
purchased  from  plaintiff,  under  a  contract  of 
sale,  subject  to  the  wnrrantics  declared  under 
Oiv.  Code,  gg  1768-1771,  two  cars  loads  of 
hnms,  which  proved  unmercliantable,  and  which 
defeadants  were  compelled  to  sell  at  reduced 
prices,  would  be,  where  the  contract  price  was 
not  all  paid,  the  difference  between  the  amount 
the  hams  should  have  sold  for  if  up  to  the  stand- 
ard agreed  upon  and  the  price  actnally  realized, 
less  Uke  balance  due  on  the  contract  price  to- 
gether with  the  cost  of  freight  and  smoking, 
whirh  charpes  defendants  were  to  pay. 

2.  Findings  of  the  trial  court,  unsupported  1)7 
any  evidence,  are  cause  for  reversal. 

Department  2.  Appeal  from  superior  court, 
dty  and  county  of  Son  Francisco;  Walter  H. 
Levy,  Judge. 

Action  by  the  Silberhom  Company  against 
George  H.  Wheaton  and  others.  From  a 
Judgment  for  defendants  on  their  counter^ 
claim,  plaintiff  appeals.  Beversed. 
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T.  M,  Osmont,  for  appellant  Stanley, 
Hayes,  McEnern^  &  Bradley,  for  respona- 

ents. 

PER  CURIAM.  This  action  was  brought 
to  recoTer  from  defendants  an  alleged  In- 
debtedness  of  $2,093.75  for  a  car  load  of  2o,- 
000  pounds  of  sweet  pickle  hams,  sold  by 
plalntia  to  defendant  on  March  5,  1890,  and 
dellrered  to  them  at  Sloox  City,  Iowa,  on 
April  28.  1890.  The  defendants,  by  their 
answer,  denied  that  the  hams  were  deliver- 
ed to  them  In  accordance  with  the  contract 
of  sale,  and  denied  that  any  sum  whatever 
remained  due  or  owing  from  them  to  the 
plaintiff.  They  then,  as  a  defense,  and  by 
way  of  counterclaim  for  damages,  set  up 
facts  showing  that  the  hams  sued  for,  and 
also  another  car  load  of  similar  hams,  were 
sold  and  delivered  to  defendaots,  subject  '.o 
the  warranties  declared  in  sections  17G8, 
1769,  17T0,  and  1771  of  the  Civil  Code,  and 
that  the  said  hams  as  delivered  were  not 
sound  and  merchantable,  or  as  nearly  so, 
at  the  place  of  delivery,  as  could  have  been 
secured  by  reasonable  care,  and  were  not 
free  from  latent  defects,  not  disclosed  to 
the  buyers,  arising  from  the  pivMess  of  man- 
ufacture, but  were  In  fact  unsound  and  un- 
merchantable, and  such  defects  were  latent, 
and  not  disclosed  to  or  discovered  or  known 
by  defendants  until  after  all  said  bams  bad 
been  smoked  by  them,  and  many  of  them 
sold  and  disposed  of  In  the  ordinary  course 
of  their  business,  and  those  sold  bad  been 
returned  to  and  taken  back  by  them;  where- 
fore defendants  asked  Judgment  against  the 
plaintiff  for  the  sum  of  $3,954.92.  Defend- 
ants also  filed  a  cross  complaint,  setting 
forth  facts  as  to  the  said  two  car  lots  of 
hams,  and  claiming  that  by  reason  of  the 
defects  in  the  hams  they  had  suffered  dam- 
age, loss,  and  Injury  to  their  trade  and  busi- 
ness in  a  large  sum  of  money,  for  which 
they  asked  Judgment  against  the  plaintiff. 
The  ease  was  tried  by  the  court,  without  a 
Jury,  and  the  findings  upon  all  the  Issues 
presented  were  very  full;  and  aa  conclu* 
slons  of  law  the  court  found:  "(1)  That  the 
plaintiff  Is  not  entitled  to  take  anything  un- 
der Its  complaint;  (2)  that  the  defendants 
are  not  entitled  to  take  anything  under  their 
cross  complaint;  (3)  that  the  defendants  are 
entitled,  under  their  answer  and  counter- 
claim, to  have  and  recover  a  Judgment 
against  the  plaintiff  for  the  sum  of  $1,66({.24, 
made  up  as  follows,"  etc.  Judgment  was 
accordingly  So  entered,  and  from  an  order 
denying  its  motion  for  a  new  trial  the  plain- 
tiff appeals. 

It  Is  shown  by  the  evidence  that  two  car 
loads  of  bams  were  purchased  by  defend- 
ants from  plaintiff,  under  the  warranties  be- 
fore mentioned.  The  contract  price  of  car 
Xo.  5  was  $2,093.75,  and  of  car  No.  0.  $2,156.- 
25.  By  reascfli  of  Imperfect  or  "short"  cur- 
ing,—a  latent  defect,— the  hams  were  not 
up  to  tbe  contract  standard.    The  bama 


were  delivered  free  on  board  the  cars  at 
Sioux  City,  Iowa.  Before  marketing  them 
In  California,  It  was  necessary  for  defend- 
ants to  pay  freightage,  drayage,  and  the 
cost  of  smoking.  The  evidence  of  defend- 
ants' bookkeeper  seems  to  have  been  accept- 
ed by  the  court,  and  is  to  the  following  ef- 
fect: If  the  hams  of  car  No.  5  had  been 
up  to  standard,  they  would  have  sold  for 
$.1,014.54.  From  this  sum,  after  deducting 
the  contract  price  and  the  cost  of  prepar- 
ing the  hams  for  the  market,  the  remainder 
would  represent  defendants'  profit  In  the 
transictioD.  Not  being  wholesome  boms, 
the  amount  realized  was  only  $2,106.23. 
The  hams  of  car  6,  If  wholesome,  would 
have  sold  for  $3,196.22,  this  sum  also  includ- 
ing defendants'  profit.  Not  being  whole- 
some, they  brought  only  $1,112.84.  From 
these  figures  It  clearly  appears  that  the  dif- 
ference between  what  should  have  been  real- 
ized upon  the  sale  of  tbe  hams  and  what 
actually  was  realized  is  $2,991.69.  If  de- 
fendants then  had  paid  the  full  contract 
price  for  the  hams,  and  all  expenditures 
properly  chargeable  to  them,  this  sum 
would  represent  their  damage.  But  It  ia 
undisputed  that  the  contract  price  of  car  5. 
namely,  $2,093.75,  had  not  been  paid  by  de- 
fendants, and  that  plaintiffs  had  advanced 
on  behalf  of  defendants  the  sum  of  $446.55 
freightage  upon  one  of  the  car  loads,  which 
freightage  was  an  ex[>endlture  properly  to 
be  borne  by  defendants.  Therefore  from 
the  sum  of  $2,991.69  are  to  be  deducted  $2,- 
093.76  and  $446.55.  The  remainder  ($451.- 
39),  under  the  evidence  of  defendants'  book- 
kee[>er,  would  represent  defendants'  net  dam- 
age, and  the  amount,  therefore,  for  which 
they  should  have  received  judgment 

Were  the  findings  of  tbe  court  in  a  con- 
dition to  warrant  It,  the  judgment  might  be 
ordered  modified  to  this  extent,  but,  un- 
der the  record  here  presented,  this  cannot 
be  done.  At  the  conclusion  of  the  trial,  de- 
fendants obtained  leave  of  court  to  amend 
their  pleading  to  conform  to  the  evidence. 
They  did  amend;  the  court  accepted  the 
amendments;  and  Its  findings  are  In  strict 
accordance  with  them.  But  by  these 
amendments  and  these  flndlogs  it  Is  declared 
that  the  value  of  the  hams  at  Sioux  City, 
Iowa,  at  the  time  and  place  of  delivery,  had 
they  been  as  warranted,  would  have  been, 
car  5,  $3,014.54;  car  6,  $3,196.22,  There  Is 
no  evidence  whatsoever  supporting  these 
findings.  It  is  nowhere  contended  that  the 
value  of  the  hams  at  Sioux  City,  at  the  time 
and  place  of  delivery,  had  they  been  up  to 
warranty,  would  have  exceeded  the  contract 
price.  The  pleader  and  the  court  seem  both 
to  have  been  misled,  and  to  have  misunder- 
stood the  testimony  of  defendants'  book- 
keeper. By  that  testimony,  as  has  before 
been  pointed  out,  had  the  hams  been  up  to 
standard,  they  would  have  sold  in  San  Fran- 
cisco after  smoking,  with  a  profit  to  defend- 
ants, for  the  sums  Indicated.    The  finding 
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made  by  the  court  can  meftn  but  one  tblng, 
— tbat  defendants  had  made  a  profitable  bar- 
gain, and  had  purchased  hams  to  be  dellT- 
ered  at  Sioux  Olty,  Iowa,  of  a  certain  grade, 
for  a  total  sum  of  $4,250,  which  bams.  If  de- 
liTered  np  to  standard,  free  on  board  the 
care  at  Slonx  City,  Iowa,  would  hare  been 
of  the  Talue  of  $6,210.76.  There  li  no  evi- 
dence whatsoever  In  the  record  to  support 
these  findings,  and  It  Is  not  asserted  that 
there  Is  any  such.  As  It  Is  beyond  the  proT- 
Ince  of  this  court  to  make  findings,  the 
cause  must  therefore  be  reversed  for  a  new 
trial;  and,  since  It  must  be  so  reversed,  the 
regularity  or  Irregularity  In  allowing  the 
proposed  amendments  of  defendants  need 
not  be  considered,  H  having  already  been 
pointed  out  that  they  did  not  conform  to 
any  «Tldence  Introduced  upon  the  triaL  The 
order  denying  plaintiff's  motion  for  a  new 
trial  Is  therefor*  reversed,  and  the  cause  re> 
mauded. 


(119  CaL  M) 

aSABRIDOB  V.  HeADAM  et  aL  (L.  A.  817.)^ 
<Siipreme  Court  of  OaHforDlo.    Dec;  80.  1897.) 

MiUCIOVS  PROABCOTION  —  DaHAOBS  — VSRDICT— 
OaVBltSSI — l!(BTIinCTIOIt-~GkNH> 

FArm  or  Codnsbu 
Lin  an  acUcm  for  malicious  prosecntlon, 
where  plaiDtifiTB  cause  of  action  arose  from  his 
arrest  for  breaking  a  gate  and  entering  land 
belonging  to  defendant,  bat  of  which  plaintiff 
claimed  to  be  a  tenant  under  the  vendor  of  the 
land,  a  verdict  for  $800  is  exceesive. 

2.  A  defendant  in  his  answer  alleged  that  he 
had  been  informed  that  on  a  certain  day  plain- 
tiff had  committed  a  certain  ofEsnse,  and  that  he 
advised  his  informant  to  state  the  facts  to  a 
certain  jnstice,  and  afterwards  a  complaint 
sworn  to  by  the  informant  was  issned  bj  the 

Jastice.  charging  plaintitf  with  the  offense. 
ItU,  that  it  was  error  to  instroct  that  he  ad- 
mitted by  his  answer  that  he  had  filed  a  com- 
idaint  with  a  justice  of  the  peace,  charging  the 
plaintiff  with  a  criminal  offense. 

3.  Where  advice  of  counsel  is  alleged  as  a  de- 
fence in  an  action  for  malicious  prosecution,  the 
question  of  the  good  faith  of  counsel  In  giv- 
ing the  advice  is  not  an  element  In  the  defense. 

Dfiportment  1.  Appeal  from  superior 
court,  Lot  Angedet  county;  Luden  Shaw, 
Judge. 

Action  by  Lee  Seabrldge  against  Robert 
HeAdam  and  T.  H.  Johnson.  From  a  Judg- 
ment i^inst  defendant  McAdam,  he  aj^ 
pealfl.  Reversed. 

A.  R.  Metcalfe  and  J.  H.  Merriam.  for 
appellant.   Bdwln  Baxter,  for  respondent 

GAROtlTTE,  J.  This  Is  an  action  to  re- 
cover damages  for  a  malicious  prosecution. 
Defendant  McAdam  was  the  owner  of  a 
certain  tract  of  Inclosed  land.  Plaintiff,  Sea- 
bridge,  was  a  subtenant  of  defendant's  ven- 
dor, and  was  cultivating  a  portion  of  this 
land  to  grain.  Defendant,  claiming  the  ex- 
clusive possession  of  the  land,  fastened  the 
entrances  thereto.  Plaintiff,  claiming  the 
right  to  enter,  broke  the  gates  and  entered. 
i;te  was  arrested  for  nuOlcioua  miaehief,  up- 

a  Rehearing  denied* 


on  complaint  of  Johnson,  an  employ^  of  de- 
fendant, and  a  co-defendant  In  this  action. 
Upon  this  charge  of  malldons  mischief,  Sea- 
bridge  was  acquitted,  and  thereupon  brought 
this  action,  claiming  that  his  arrest  and 
prosecution  were  malicious.  Tbe  verdict  of 
the  Jury  was  against  defendant  McAdam, 
the  appellant  here,  and  we  cannot  say  that 
the  evidence  was  Insufficient  to  support  It. 
In  view  of  all  the  facts,  It  would  seem  that 
the  amount  of  damages  awarded  to  plain- 
tiff <$800)  may  be  said  to  be  somewhat  ex- 
cessive. It  Is  very  difficult  to  see  wherein 
plaintiff  has  been  damaged  in  any  snch 
amount.  E^ren  when  exemplary  damages 
are  allowed,  some  limit  within  reason  should 
be  fixed;  but,  as  the  case  must  be  return- 
ed for  a  new  trial  npon  other  grounds,  we 
pass  the  matter  without  more  consideration. 

Hie  court  instructed  the  Jury  as  follows: 
"This  Is  a  civil  action  for  dami^res  for  an  al- 
leged malicious  prosecution  of  the  plaintiff 
by  the  defendants  upon  a  criminal  charge. 
Three  prerequisites  In  such  an  action,  which 
are  alleged  in  the  complaint,  are  admitted 
by  the  defendants'  answer:  (1)  That  the  de- 
fendants did  file  a  complaint  with  a  Juetlc© 
of  the  peace  charging  the  plaintiff  with  & 
criminal  offense."  As  stated  by  the  learn- 
ed Judge,  this  fact  was  a  necessary  pro- 
requisite  to  plaintiff's  recovery,  and  the  In- 
struction quoted  conclusively  took  away 
from  the  Jury  any  consideration  of  the  evi- 
dence Introduced  at  the  trial  bearing  upon 
it.  To  be  snre.  If  a  material  fact  be  admit- 
ted by  the  pleading  the  court  has  a  right  to 
instruct  the  Jury  to  that  effect,  but  it  Is  only 
In  a  clear  case  that  such  Instruction  should 
be  given.  At  tbe  trial  It  In  no  way  appeared 
that  defendant  McAdam  conceded  that  he 
filed  the  complaint  against  plaintiff.  If  the 
evidence  shows  anything  upon  the  point,  it 
would  api>ear  to  be  a  contested  Issue  of  fact; 
but  we  are  not  now  dealing  wltb  tbe  evi- 
dence, but  with  tbe  law.  Was  tbe  Instruc- 
tion Justified  by  the  allegation  of  McAdam's 
answer?  Johnson,  the  co-defendant,  filed  a 
separate  answer,  and  It  may  be  said  that  he 
made  such  an  admission:  but  we  find  no 
such  admission  In  the  answer  of  McAdam. 
There  la  nothing  In  the  pleading  looking  to- 
wards an  admission  of  tbe  fact,  unless  It  be 
found  In  the  following  allegatlona:  "Said 
defendant  Robert  McAdam,  further  answer- 
ing plaintiff's  said  amended  complaint,  al- 
leges that  •  •  •  he  was  credibly  inform- 
ed, to  wit  by  the  defendant  T.  H.  Johnson, 
that  theretofore,  to  wit  on  the  14th  day  of 
August  1893,  the  plaintiff  In  this  action  did 
maliciously  and  willfully  tear  down  a  fence 
to  make  a  passage  through  an  Inclosure  be- 
longing to  said  Robert  McAdam;  that  there- 
upon he  In  good  faith,  and  believing  that 
tbe  plaintiff  bad  committed  a  public  offense, 
advised  the  said  T.  U.  Johnson  to  state  the 
facts  of  the  case  to  Samnel  Owens,  a  Jnstice 
of  the  peace  of  said  county,  residing  In  the 
said  town  of  Whlttler;  that  that»iipoa  aaM 
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Johnson  did  appear  before  said  Jastlce  and 
state  tbe  facts  of  the  case;  and  that  a  com- 
plaint was  made  In  accordance  therewith, 
and  sworn  to  b7  said  Johnson,  and  was  filed 
by  said  justice,  charging  the  plaintiff  with 
said  ofTense,  and  a  return  was  thereupon  Is- 
sued by  said  Justice  for  the  arrest  of  the 
plaintllf  upon  said  charse."  These  allega- 
tions wholly  fall  to  substantiate  the  state- 
ment of  the  court  that  defendant  McAdam 
admitted  by  his  answer  that  he  filed  the 
complaint  ajcalnst  the  plaintiff.  The  defend- 
ant had  the  right  by  bis  pleading  to  go  be- 
fore the  Jury  claiming  that  under  the  eTl- 
dence  he  did  not  file  the  complaint  against 
this  plaintiff.  This  right  was  a  most  sub- 
stantial one,  and  was  denied  to  him  by  the, 
instruction  of  the  court.  The  court  also 
gave  the  Jury  the  following  instruction: 
"The  court  instructs  that,  in  order  to  claim 
protection  under  advice  of  counsel,  three  req- 
uisites are  necessary:  (1)  Such  advice  must 
be  given  after  a  full  and  fair  statement  to 
the  attorney  of  all  the  facts  In  the  case 
wliicta  the  defendants  knew,  or  had  reason- 
able cause  to  believe;  (2)  such  advice  must 
be  sought  and  given  in  good  faith,  and  with 
an  honest  puriwse."  It  Is  said  in  Sandell  v. 
Sherman,  107  CaL  397,  40  Fftc.  493,  "The 
question  of  the  good  faith  of  counsel  in  giv- 
ing the  advice  is  not  an  element  in  the  prob- 
lem." For  the  foregoing  reasons  the  Judg- 
ment and  order  are  reversed*  and  the  cause 
renmnded  for  a  new  trial. 

We  concur:  HARRISON,  J.;  VAN 
FLEEIT,  J. 


HARRIS  V.  COOK,  Auditor.    (Sac.  204.) 
(Supreme  Court  of  California.   Dec.  29.  1897.) 

CODNTiaS— OOHTBion  — PUBLIIBtHft  DBLIXQDSHT 

Tax  List. 

Pol.  Code,  8  3766,  as  amended  March  28, 
188G  (St  1896,  p.  826).  provides  that  the  board 
of  supervisors  "must  contract  for  publishing 
the  delinquent  list  to  the  lowest  bidder  after 
10  days'  notice  of  the  letting  of  the  contract. 
Held,  that  on  a  failure  of  the  supervisors  to  con- 
tract for  publishing  the  list,  the  tax  collector 
was  not  authorized  to  do  so,  and  a  contract  for 
publishing  the  list,  made  with  him.  Is  void. 

Department  1.  Appeal  from  superior 
court,  Merced  county;  J.  K.  Law,  Judge. 

Application  by  Charles  Harris,  surriving 
partner  of  Harris  Bros.,  for  a  writ  of  man- 
date to  W.  H.  Cook,  auditor  of  Merced  coun- 
ty. Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed. 

V,  H.  Farrar,  J.  P.  Feck,  and  Y.  a  Frost, 
for  M>Pellaiit  J.  W.  Knox,  for  respondent 

6AR0UTTE,  J.  This  appeal  is  prosecut- 
ed from  a  Judgment  directing  that  a  per- 
emptory writ  of  mandate  issue  to  the  au- 
ditor of  Merced  county,  requiring  him  to 
draw  a  warrant  for  the  sum  of  991.50.  At 
the  reqiWBt  •<  the  tax  collector  of  the  coun- 


ty of  Merced,  plaintiffs  printed  the  ddln- 
qwsoA  tax  list  for  the  fiscal  year  of  IS&lr^ 
They  presented  «  claim  for  the  work  done 
to  the  board  of  supervisors  of  the  county, 
and  it  was  thereupon  allowed  and  approved. 
This  approved  claim  forms  the  basis  of  the 
application  for  the  writ  Among  the  find- 
ings of  fact  made  by  the  trial  court  there  is 
the  following:  "That  the  board  of  super- 
visors of  Merced  county  did  not  contract 
for  the  publication  of  the  delinquent  list  of 
taxes  for  said  county  for  the  year  1695  with 
the  lowest  bidder,  or  at  all,  or  after  ten 
days'  notice,  or  at  all,  that  such  contract 
wotild  be  let,  and  did  not  receive  any  sealed 
proposals  from  any  newspaper  for  publish- 
ing said  delinquent  list,  or  at  any  time  after 
or  before  the  28th  day  of  March.  1895,  or 
after  or  before  section  S766  of  the  Political 
Code  was  amended,  on  March  28.  1895." 
St  1895,  p.  326.  This  finding  of  fact  forms 
an  absolute  bar  to  plalntUTs  recovery.  In 
the  case  of  Smeltzer  v.  Miller,  113  CaL  163, 
46  Pac.  264,  the  question  here  presented  waa 
before  the  court  &nd  the  theory  upon  which 
plaintiff  attempts  to  recover  In  this  actloa 
is  lliere  declared  entirely  unsound.  Upon 
the  authority  of  Smeltzer  v.  Miller,  supra, 
the  Judgment  and  order  are  reversed,  and 
the  cause  remanded. 

We  concur:  HARRISON,  X;  VAN 
FLEET,  3, 


I»  GsL  «M 

Bz  parte  BECKNEIJ^.    (Or.  373.) 
(Supreme  Court  of  California.   Dec  31,  1897.) 

COHMITICBHT  or  IClVORS  TO  HTaTB  SoHO<K<— JuBT 

Triai^Riohts  or  Fabkmt. 

L  St  189S,  p.  332,  S  IS,  relating  to  the  Whit- 
tler  State  Sdiool,  provides  that  when  any 
minor  under  18  years  shall  be  charged  before 
any  grand  jury  -with  the  commission  of  any 
crime,  that  body  may  return  to  the  court  that 
the  accused  Is  a  suitable  person  to  be  committed 
to  the  care  and  guardianship  of  such  institu- 
tion, whereupon  the  court  may.  If  satisfied  from 
the  evidence  that  it  ought  to  be  made,  order 
such  commitment  Held,  that  a  commitment 
made  thereunder  is  void  as  a  judgment  of  im- 
prisonment, unless  there  be  a  jury  trial. 

2.  And  it  is  void  as  an  award  of  guardianship 
also,  where  the  parents  are  not  made  parties. 

In  bank.  Appeal  from  superior  court,  Loa 
Angeles  county. 

Proceeding  upon  presentment  of  the  grand 
Jury,  for  the  commitment  of  Joule  Becknell. 
a  minor,  to  the  Whlttler  School.  From  an 
order  of  commitment,  the  father  a^als.  and 
petitions  for  a  writ  of  habeas  corpus.  Grant- 
ed. 

F.  H.  Barber,  for  petitioner. 

BEATTT,  G.  J.  By  section  13  of  the  act  ot 
March  23,  1803.  relating  to  the  Whlttler  State 
School  (St  1893,  p.  332),  section  17  of  the 
original  act  was  amended  so  as  to  read  as 
follows:  "If  any  accusation  of  the  commis- 
sion of  any  crime  shall  be  made  against  any 
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minor,  under  tbe  age  of  ^hteea  jeaxs,  be- 
fore any  grand  Jury,  and  tbe  charge  ai^iears 
to  be  Bupported  by  evidence  enffldeait  to  pat 
the  accused  upon  trial, the  grand  ]ary  mais.  In 
their  discretion.  Instead  of  finding  an  Indict- 
ment against  the  accused,  return  to  the  su- 
perior court  that  It  appears  to  them  that  the 
accused  Is  a  suitable  person  to  be  committed 
to  the  care  and  guardianship  of  said  Institu- 
tion. The  court  may  thweupon  order  such 
commUment,  If  satisfied  from  the  evidence 
that  such  commitment  ought  to  be  made, 
which  examination  may  be  waived  by  the 
parent  or  guardian  of  such  minor."  Acting 
under  this  provision  of  the  statute,  tbe  grand 
jury  of  Merced  county  made  a  presentment 
to  the  superior  court  as  follows:  "To  the 
Judge  of  the  Superior  Conrt^of  the  Gotmty  of 
Merced,  State  of  California:  An  accusation 
against  Jonle  Becknell,  a  minor  under  the  age 
of  eighteen  years,  to  wit,  of  the  age  of  thir- 
teen years,  charing  the  said  Jonle  BeclcneU 
with  the  crime  of  burglary,  committed  In 
Merced  coimty,  state  of  California,  on  or 
about  the  first  day  of  August,  1S&7,  and  the 
charge  appearing  to  the  grand  Jury  to  be  sup- 
ported by  evidence  sufficient  to  put  tbe  eaiA 
Jonle  Becknell  upon  his  trial  therefor,  and  It 
a]ra>earlng  to  said  grand  Jury  that  the  ac- 
cused Is  a  suitable  person  to  be  committed  to 
tbe  care  and  guardianship  of  the  reform 
school  for  juvenile  offend^s  at  Whlttler,  the 
grand  jury  therefore  recommend  that  said 
Jonle  Becknell  be  committed  to  the  care  and 
guardianship  of  said  Institution."  There- 
upon the  court  directed  the  said  Jonle  Beck- 
nell to  be  brought  Into  court,  and  against  "his 
special  protest  and  objection,  on  tbe  ground 
that  the  court  bad  no  jurisdiction  to  act  In 
the  matter,  proceeded  to  take  testimony  for 
the  purpose  of  determining  whether  said  Jo- 
nle Becknell  was  a  suitable  person  to  be 
committed  to  the  Whittles-  State  School. 
Uiton  the  testimony  so  taken,  and  without 
any  other  proceeding  or  any  trial  by  jury, 
the  court  did  adjudge  the  said  Jonle  Beck- 
nell to  be  a  suitable  person  to  be  committed 
to  the  Whlttler  State  School  until  he  should 
reach  his  majority,  and  made  an  order  ac- 
cordingly, und^  which  he  Is  now  held  In  the 
custody  of  the  superintendent  of  the  school. 
The  boy  Is  under  14  yeara  of  age.  His  fa- 
ther and  mother  are  residents  of  Merced 
county,  and  are  able  and  willing  to  provide 
for  his  support  and  education. 

Upon  this  state  of  facts  appearing  on  the 
return  to  the  writ  of  habeas  corpus,  issued 
upon  petition  of  tbe  boy's  father,  we  are 
asked  to  discbarge  him  from  custody.  The 
petition  must  be  granted.  As  a  judgment  of 
imprisonment,  the  order  of  the  superior  court 
Is  void.  The  boy  cannot  be  Imprisoned  as  a 
criminal  without  a  trial  by  jury.  As  an 
award  of  guardianship  It  Is  equally  void,  tax 
his  parents— hia  natural  guardians— cannot 
be  deprived  of  their  right  to  his  care,  cus- 
tody, society,  and  services  except  by  a  pro- 
ceeding to  which  they  are  made  parties,  and 
Cal-Rep.  49-63  P.— 42 


In  which  It  Is  shown  that  they  are  unfit  or 
unwilling  or  unable  to  perform  their  parental 
duties.  All  the  cases  cited  by  counsel  are 
consistent  with,  and  several  of  them  sustain, 
these  views.  The  minor  Is  discharged  from 
the  custody  of  the  aopecintendent,  and  re- 
stored to  the  cttstodr  of  the  petltloneff. 

We  concur:  VAN  FLEBT,  J.;  TBMPLB, 
J.;  McFABLAND.  J.;  H&N8HAW,  J. 


lU  CrI.  W 
TTniAS  V.  KERMS  et  al.  dLV.  642.) 

(Supreme  Court  of  Ddiforoia.    Dec  29,  1897.) 

EXBOnTOBB  AXD  AoMIXISTRATORS- CuiHS  AOAISST 
BSTATK— LaCHXS. 

In  an  action  to  annul  certain  proceedinjn 
in  tbe  administration  of  the  estate  of  defend- 
ants' inteBtate,  and  to  compel  the  administratrix 
to  allow  plalntUTa  claim,  after  the  settlement 
and  distribution  of  such  estate  and  the  dis- 
charge of  such  administratrix,  the  facts  stated 
in  the  onnplaint  were  Insaffident,  where  It  was 
not  ali^d  that  plaintiff  was  ignorant  of  tiie 
death  of  decedent,  or  of  the  various  proceediitfa 
complained  o^  pending  which  she  had  an  ade- 
quate remedy  aad  she  ezerdsed  ordinary  dili- 
gence. 

Commissioners' decMon.  Department  1.  Ap- 
peal from  sup^or  conr^  Santa  Cruz  conn^; 
J.  H.  Logan,  Judge. 

Action  by  Margaret  l^man,  administratrix, 
etc.,  against  Mary  Kema  and  cithers.  From  a 
judgment  for  defendants  on  demurrer  to  com- 
plaint, plaintiff  appeals.  Affirmed. 

Geo.  F.  Burke,  for  ^pellant.  Cbasi  B. 
Younger,  for  respondents. 

CHIPMAN,  G.  A  demurrer  to  the  complaint 
was  sustained  on  the  ground  that  It  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  and,  plaintiff  declining  to  amend,  judg> 
ment  passed  for  defoidants,  fr<nn  which 
plaintiff  appeals. 

It  appears  from  tbe  complaint  that  tiie  de- 
fendants' Intestate  died  in  Octob»,  1S92,  and 
on  November  28tb  his  sarvlvlDg  widow,  one 
of  defendants,  waa  appointed  admlnlatiatriz 
of  his  estate,  and  on  December  IStb  she  re- 
turned h»  Inventory  and  appraisement  The 
couft  made  an  order  directing  that  publica- 
tion of  notice  to  creditors  be  made  In  the 
Santa  Crua  Daily  Sentinel,  and  it  was  so  pub- 
lished from  December  14  to  January  17,  1893, 
and  the  next  day  the  court  made  its  decree 
that  publication  of  notice  had  been  duly  made 
limiting  the  time  within  whldi  to  present 
claims  to  four  months;  that  the  inventory 
showed  real  estate  of  tbe  value  of  f4,860,  and 
personal  property  valued  at  $360;  that  the 
real  estate  was  community  property,  and  that 
decedent  had  duly  declared  and  recorded  a 
homestead  upon  the  same  in  1884  for  the  ben- 
efit of  his  wife  <one  of  defendants)  and  his 
family;  that  said  administratrix  filed  her  pe- 
tition to  have  the  said  real  estate  set  apart 
to  her  as  a  homestead,  of  tiie  hearing  of  whldi 
notice  was  posted  by  the  derk  of  the  court, 
and  the  court,  on  December  27,  1392,  granted 
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the  petition*  and  set  apart  said  real  estate  to 
her  "In  fee  simple  absolnte";  tbat  on  July  7, 
1893,  the  court  made  Its  decree  distributing 
all  tbe  property  of  tlie  estate,  and  on  July  10, 
1893,  made  Its  order  dlsctaai^ng  the  adminis- 
tratrix from  her  trust;  that  on  August  6, 
1893,  plalnticr  presented  her  claim  against 
said  estate  to  said  administratrix,  who  r^sed 
payment,  whereupon,  on  August  21,  1893, 
plaintiff  filed  her  complaint  In  this  action. 
The  action  is  brought  to  annul  all  the  pro- 
ceedings In  the  matter  of  said  probate  subse- 
quent to  the  return  of  the  Inventory,  and  to 
compel  the  administratrix  to  allow  plalntifFs 
claim.  The  relief  Is  sought  on  the  ground  of 
the  alleged  fraud  of  the  administratrix  in  con- 
ducting tbe  administration  of  said  estate,  by 
which  the  court  was  misled  to  make  the  sev- 
eral orders  and  decrees  already  mentioned,  to 
wit,  the  order  directing  notice  to  creditors, 
the  decree  establishing  notice  to  creditors,  and 
the  order  setting  apart  said  real  estate  as  a 
homestead.  The  specific  fraudulent  acts  al- 
lied may  be  briefly  summarized  as  follows: 
That  tbe  administratrix  falsely  stated  In  her 
petition  for  letters  the  value  of  the  real  and 
personal  estate  to  be  ?5,000,  when  she  knew 
the  value  of  the  real  estate  was  "$25,000,  and 
of  the  personal  property  $2,000";  that  she 
procured  the  appointment  of  appraisers,  who 
would  and  did.  In  aid  of  her  design  to  de- 
fraud plaintiff,  return  the  value  of  the  real 
and  personal  property  at  $5,000,  the  purpose 
being  to  mislead  the  court  Into  making  the  no- 
tice to  creditors  four  months  Instead  of  ten 
months;  that  she  selected  a  newspaper  in 
Santa  Cruz  In  which  to  publish  the  notices 
required  by  law  to  be  published  for  the  pur- 
pose of  concealing  the  fact  of  publication  from 
plalntiCr,  who  it  is  alleged  did  not  take  said 
P8p«r,  and  tbat  said  paper  was  not  one  of 
general  circnlation  in  Watsonvtlle,  near  which 
town  plaintiff  resided;  that  the  court  was 
misled  In  setting  apart  all  the  said  real  estate 
as  a  homestead  through  tbe  snld  fraudulent 
undervaluation;  tbat  plalntitF  had  no  actual 
or  constructive  notice  of  any  of  the  said  or- 
ders complained  of,  and  bad  no  actual  or  con- 
structive notice  that  creditors  were  required 
to  present  their  claims  within  four  months, 
but  she  supposed  that  claims  would  not  be 
barred  (or  ten  months  after  notice  given  to 
creditors.  Inasmuch  as  the  said  real  estate 
was  of  the  value  of  $K,000,  and  was  so 
known  to  be  by  said  executrix  and  by  the  pub- 
lic at  large  in  the  neighborhood;  that  the 
first  actual  notice  plaintiff  bad  of  said  orders 
was  when  she  presented  her  claim,  and  learn- 
ed that  the  estate  bad  been  finally  settled. 

Appellant  relies  upon  the  decision  of  this 
court  In  Paterson  v.  Schmidt,  111  Cal.  457, 
44  Pac.  161,  as  decisive  of  this  case,  where  It 
was  hdd  tbat  notice  given  by  an  administra- 
tor to  creditors  Is  not  conclusive  upon  them. 
In  that  case  there  bad  been  no  decree  entered 
establishing  due  publication  of  notice  to  cred- 
itors, and  the  estate  had  not  passed  to  final 
dlstrlbntioii,  aa  1b  the  tact  here.  Ab  to  what 


this  court  may  hold  when  the  question  Is  pre- 
sented under  such  circumstances,  we  need 
not  speculate.  Inasmuch  as,  in  the  view  ve 
take  of  the  case  now  before  ns,  this  qnestlon 
Is  not  necessarily  Involved.  If  appellant  has 
not,  by  her  complaint,  presented  (acts  suffi- 
cient to  entlUe  her  to  the  relief  prayed  for,  it 
becomes  Immaterial  whether  or  not  respond- 
ents gave  due  notice  to  creditors.  We  tblak 
they  have  failed,  and  that  the  demurrer  to 
the  complaint  was  properly  sustained.  We  do 
not  think  appellant  can  be  heard  to  say  tbat 
she  had  no  notice  of  the  varlons  proceedings 
of  which  she  complains.  It  is  not  alleged  that 
she  was  Ignorant  of  the  death  of  decedent,  nor 
that  she  was  Ignorant  of  respondent's  iq^int- 
ment  as  administratrix,  nor  of  Uie  Inventory 
filed  by  her.  A[^>^lant  is  thwefore  chafed 
with  knowledge,  not  only  of  tbe  appolntmoit, 
but  of  the  petltlMi  upon  which  it  was  made, 
and  of  the  Inventory.  It  Is  all^^  that  In  this 
petition  for  letters  respondents  frandulentlyun- 
derstated  the  value  of  tbe  prt^terty,  as  was  also 
done  in  the  inventory.  Knowledge  OC  the  peti- 
tion or  the  inventory  put  appellant  in  posses- 
sion of  the  one  fact  around  which,  as  It  seems, 
all  the  alleged  fraud  revolves,  to  wit,  that  the 
property,  real  and  personal,  was  claimed  to 
be  of  no  greater  value  than  $6,000,  when  in 
fact  It  was  worth  $25,000.  It  is  alleged  in  the 
complaint  that  notice  to  creditors  was  publiah- 
ed  hi  the  Santa  Cruz  Daily  Sentinel  from  De- 
cember 14,  1892,  to  January  17,  1893,  and,  as 
respondents  had  a  right  to  so  publish  It  (Code 
OIv.  Proc.  {  1490),  appellant  is  charged  ^-itli 
constructive  knowledge  thereof.  The  same 
is  true  of  the  notice  of  hearing  petition  to  set 
apart  tbe  homestead,  tbe  petition  for  distrlba- 
tlon,  and  Its  hearing  and  other  proceediug<, 
all  of  which  appear  to  have  been  regularly 
taken.  At  any  one  stage  of  the  proceeding 
or  at  any  time  from  the  filing  of  the  petition 
for  letters  to  the  final  discharge  of  the  admin- 
istratrix, it  was  within  the  power  of  appellant 
to  obtain  relief  if  a  fraud  was  being  perpe- 
trated. Having  knowledge  that  letters  had  is- 
sued to  respondent  administratrix  upon  a  pe- 
tition in  which  tbe  entire  property  was  valued 
at  $5,000,  ^alntlff  was  thus  warned  that  tbe 
notice  to  creditors  might,  under  tbe  law  (Code 
Civ.  Proc.  §  1491),  require  creditors  to  file  their 
claims  within  four  months  from  the  first  pat>- 
llcatlon.  There  was  no  doty  put  upon  tbe  ad- 
ministratrix to  give  more  than  the  statutory 
time,  but  there  was  a  duty  put  upon  appellant 
to  take  notice  of  the  time.  PlalntifTs  allega- 
tion that  she  had  no  constructive  notice  la  not 
an  allegation  that  she  had  no  notice.  Con- 
structive notice  Is  such  notice  as  is  Imputed 
by  law  (Civ.  Code,  S  18),  as  to  the  effect  of 
which  the  court  can  judge,  notwithstanding 
such  notice  Is  denied.  We  think  that  the  a^ 
tuat  notice  which  appellant  had  of  the  death 
of  decedent  and  the  issuing  of  letters  to  re- 
spondent administratrix  and  the  inventory 
carried  with  It  notice  of  circumstances  soffi- 
dent  to  put  appellant  upon  Inquiry  of  tbe  pB^ 
ticolar  Act  of  which  she  comirtalni^  and  she 
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tbna  had  "conglructlrg  notlo*  of  the  fact  tt- 
eelf  In  all  cases  In  which,  bj  prosecuting  ancb 
Inquiry,  she  might  hare  learned  such  fact" 
Id.  S  19.  At  all  the  Tarlons  stages  of  the  pro- 
ceedings, at  least  until  the  final  dlatrlbntlon 
of  the  estate,  appellant  had  an  adequate  rem- 
edy had  she  exercised  ordinary  pmdoice  and 
diligence  In  the  protection  of  her  righti.  Eq- 
uity will  not  rellers  against  culitable  negli- 
gence or  Inexcusable  laches.  Ignorance  of  the 
alleged  fraud  will  not  excuse  appellant's 
laches,  especially  as  her  Ignorance  may  be  di- 
rectly traced  to  her.  Eecht  t.  Slangy,  72  Cal. 
363,  14  Pac.  88.  With  the  actual  and  con- 
atractlve  knowledge  already  pointed  out,  and 
with  fnll  opportunity  for  adequate  redress,  ap- 
[>ellant  should  not  be  allowed  to  wait  nntll 
after  final  distribution  of  tbe  estate  and  the 
discharge  <tf  the  administratrix,  and  then  to 
seek  relief  from  consequences  the  result  of 
her  own  inexcusable  neglect,  and  which,  by 
the  exercise  of  ordinary  prudence,  she  could 
bare  averted.  It  was  said  by  ilt.  Justice  Har- 
rison In  Sbaln  t.  Sresorlch,  104  Cal.  402,  38 
Pac.  SI:  "Tbe  rale  Is  well  established  that 
the  means  of  knowledge  Is  equivalent  to 
knowledge,  and  that  a  party  who  has  tbe  op- 
portunity of  knowing  the  facts  OBistftntlng 
the  fraud  of  which  he  complains  cannot  be 
lupine  and  inactive,  and  afterwards  allege  a 
want  of  knowledge  that  arose  1^  reason  of  his 
own  laches  or  negUgence,**  The  judgment 
should  be  affirmed. 

We  concur:  SEARLS,  0.;  BBLGHEB,  O. 

PER  CURIAM.  Vac  the  reasons  given  in 
tbe  tor^sotng  opinion,  tiie  judfiment  is  at- 
flrmed. 


ai9  Cat.  i9St 

STERRETT  v.  BARKER.    (S.  P.  861.)i 
(Snprame  Court  of  OaUfornia.   Jan.  8,  189A.) 
AoTHm  AOAimr  AnmiiisnuTai— Fartii*— Co»- 

TBBUOR  BT  ADM ITTIBTKiTOB— LZABIUTI 

or  EsTATS— Contracts. 

1.  An  action  against  an  estate  may  be 
Iminght  against  the  administrator  In  his  rep- 
leaentativ*  eapaeltj,  withont  Ji^faig  the  ben- 
eficiaries of  tbe  esute. 

2.  An  estate  is  not  liable  for  a  tort  committed 
br  an  executrix. 

8.  An  estate  is  not  liable  In  damages  for 
breach  tul  contract  entered  Into  hj  an  executrix. 

4.  An  allegation  in  a  complaint  that,  between 
certain  dates,  an  executrix  and  the  estate  of  tbe 
testator,  became  indebted  to  plaintiff  for  "mon- 
ey received,  laid  oat  and  expended  for  the  ben- 
«t  of  said  estate,"^  shows  no  liabilitr  on  the 

ert  of  tbe  estate,  since  an  executor  caoDOt,  un- 
•  expressly  authorized  by  the  will  or  statute, 
create  an  obligation  that  will  give  a  right  of 
action  against  the  estate. 

5.  A  complaint  alleging  a  cause  of  action 
against  an  estate  cannot  be  amended  so  as  to 
constitnte  an  action  against  the  executor  in- 
dlTidnally. 

Department  2.  Appeal  from  inperlor 
court,  Mendodao  county;  B.  McQarrey, 
Judge. 

Action  by  Thonwa  0,  Sierrett  agalnat  J. 
X  Bfhniring  dfiix^ 


H.  Barkw,  administrator,  for  damages. 
From  an  order  oTerrullng  a  demurrer  to  tbo 
complaint,  and  from  a  Judgment  tor  plaln- 
ttfl,  defendant  appeal!.  Reversed. 

Seawell  ft  Pemberton.  for  appellant. 
Crandall  ft  Bull,  for  respondeat. 

TEMPLE,  J.  The  qnestlons  Involved  In 
this  appeal  arise  upon  demurrer  to  the  com- 
plaint and  upon  the  contention  that  the 
judgment  Is  not  warranted  by  the  findings. 
I  think  all  these  points  are  well  taken.  The 
complaint  contains  two  counts.  In  the  first, 
after  stating  the  death  of  the  testator,  the 
probate  of  the  will,  and  appointment  and 
qualification  of  the  executrix,  and  that  all 
the  property  of  the  estate  waa  given  to 
her  in  trust,  with  power  to  sell  withont  ob- 
taining an  order  authorizing  her  so  to  do,  it 
Is  averred  that  she,  for  a  good  and  valid 
consideration  to  her  In  hand  paid  by  plain- 
tiff, sold  and  agreed  to  deliver  to  plaintiff 
GOO  of  the  best  sheep  of  a  band  of  800  then 
Id  her  possession  as  such  executrix,  and  that 
shortly  thereafter  "plaintiff  leased  and  let 
said  five  hundred  sheep  to  said  executrix, 
upon  the  following  terms:  The  said  execn- 
trir  agreed  to  take,  care  for,  and  keep  said 
sheep  so  sold  to  said  plaintiff  as  aforesaid* 
and,  when  said  plaintiff  should  caU  for  the 
same,  agreed  to  surrender  and  deliver  over 
to  said  plaintiff  said  five  hundred  head  of 
sheep,  together  with  one-half  tbe  Increase 
thereof  and  one-half  the  wool  produced  by 
said  sheep."  It  la  shown  by  tbe  allegations 
that  8Ul>8equently  the  executrix  resigned, 
and  defendant  was  appointed  administrator 
with  the  will  annexed  about  April  1,  1886, 
and  Immediately  took  possession  of  the  as- 
sets of  the  estate  and  of  the  sheep.  Includ- 
ing tbe  number  purchased  by  plaintiff.  It 
Is  then  averred  that  plaintiff  demanded 
from  defendant  the  sheep,  the  Increase,  and 
wool,  but  that  defendant  refused  to  deliver 
the  same;  that  tbe  sheep  were  worth  $3.50 
each,  the  lambs  SI  each,  and  that  the  sheep 
had  produced  $300  worth  of  wool  and  300 
lambs,  the  full  value  being  $1,900;  and  that 
plaintiff's  damage  by  the  refusal  of  defend- 
ant to  deliver  the  sheep  and  carry  out  the 
agreement  concerning  the  sale  and  delivery 
of  the  sheep,  and  the  Increase  thereof  and 
the  wool  therefrom,  Is  the  sum  of  $2,050. 

An  administrator,  like  a  trustee  of  an  ex- 
press trust,  can  sue  or  be  sued  without  Join- 
ing bis  beneficiaries.  The  only  way  In 
which  an  action  can  be  brought  ag^nst  an 
estate  is  to  sue  the  administrator  or  exec- 
utor In  his  representative  capacity.  The 
rule  la  that  he  cannot  be  sued  In  tbe  same 
action  de  bonis  proprlls  and  de  bonis  testa- 
torla  or  Intestatorls.  It  Is  agreed  here  that 
the  action  is  against  the  estate.  The  plead- 
er seems  purposely  to  have  left  It  doubtful 
whether  be  Is  suing  for  a  conversion  or  for 
damages  for  a  breach  of  a  contract  entered 
Into  hj.  the  encutrlz.  Jn  oUther  Tlew» 
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bowerer,  can  tbe  estate  be  beld  liable.  The 
estate  cannot  be  held  liable  for  a  tort  com- 
mitted by  an  administrator  or  executor. 
Eustace  T.  Jabns,  38  Gal.  3.  Nor  can  the 
estate  be  beld  liable  In  damages  for  the 
breach  of  a  contract  entered  Into  by  an 
executor.  I  doubt  the  power  of  the  execu- 
trix to  bind  the  estate  by  a  contract  for  a 
future  sale,  eren  though  the  will  authorized 
her  to  ntSL  Tbls  would  not  seem  to  an- 
swer the  purpose  In  conferring  the  antbor^ 
Ky  upon  one  whose  only  function  is  to  pay 
debts  and  bold  the  property  for  final  dis- 
tribution. Tba  power  is  given  to  facilitate 
administration,  and  not  to  enable  the  repre- 
sentatlTe  to  carry  on  bnsloess.  But  even 
In  the  tatter  case,  when  the  executor  Is  an- 
tborlzed  to  carry  on  business,  the  creditor 
must  look  to  the  executor  personally.  The 
right  to  hold  the  estate  Is  In  the  representa- 
tive only.  See  Schouler,  Ex'rs,  H  256,  257. 
If  the  sale  was  complete,  and  the  property 
belonged  to  the  plaintiff,  be  could  have 
brought  suit  against  any  one  who  wrong- 
folly  detained  It,  and  could  thus  have  re- 
covered his  property.  Had  the  defendant 
been  sued  Indtvldnally,  he  could  have  de- 
fended under  his  claim  as  executor.  Had 
he  failed,  however,  the  Judgment  would 
have  been  asalnst  him,  and  not  against  the 
estate. 

In  the  second  ooont  It  Is  charged  that  be- 
tween the  1st  day  of  April,  18^  and  the  Ist 
day  of  June,  1885,  while  Mahulda  Catherine 
Angle  was  executrix,  "she,  as  such  execu- 
trix, and  the  said  estate  of  Bench  Ani^e, 
became  Indebted  to  plalntllf  In  the  sum  of 
$1,00&,  on  account  of  numey  received,  paid, 
laid  out,  and  expended  for  the  benefit  of 
said  estate."  This  allegation  shows  no  lia- 
bility on  the  part  of  the  estate  to  plalntlir. 
The  execDtrix  had  no  power,  as  such,  to 
create  a  d^t  against  the  deceased.  "In- 
deed, the  rule  Is  that  executors  and  adndn- 
istrators  cannot,  by  virtue  of  their  general 
powers  as  such,  make  any  contract  which 
will  bind  the  estete,  and  authorize  a  Judg- 
ment de  bonis  decedentls.  But  on  con- 
tracts made  by  them  for  necessary  matters 
relating  to  the  estate  they  are  personally 
liable,  and  must  see  to  It  that  they  are  re- 
imbursed out  of  the  assets."  Schonler, 
Ex'rs,  I  256,  and  numerous  authorities  there 
cited.  There  are  doubtless  exceptions  to 
this  rule,  such  as  funeral  expenses,  clerk's 
fees,  etc,  but  neither  an  executor  nor  an  ad- 
ministrator can  borrow  money  on  the  credit 
of  the  estate.  He  cannot,  except  when  ex- 
pressly authorized  by  the  wUi  or  statute, 
create  an  obligation  which  will  give  a  rlg^t 
of  action  against  the  estate. 

The  findings  do  not  follow  either  count  In 
the  complaint,  but  state  a  different  cause  of 
action.  For  the  reasons  above  steted,  how- 
ever, it  Is  plain  that  they  do  not  state  facts 
which  wonid  support  a  Judgment  against 
the  estate.  See,  also,  Austin  v.  Munro,  47 
N.  Z.  SOOl  Xhia  case  also  holds  that  the 
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complaint  cannot  be  amended  so  as  to  cod 
stltute  an  action  against  the  executor  bull 
Tldually.  It  would  be  an  entire  diange  aS 
the  party  defendant,  and  a  dUEraent  sntt. 
The  Judgment  Is  reversed 

We  cimcnr:  UcFARIiAND^  J.;  HKN- 
&HAW»  J. 


(US  CiL  «1S 

McCLATCHT  v.  SUPBHIOR  COOHT  OP 
SACRAilENTO  CXJUNTY.' 
(S.  F.  680.) 

(Supreme  Oonrt  of  Gallfomta.   Dee.  27,  1887J 
OumOBun— Whbn  Lisb— 'Rsvibw— CoimitPt— 
What  Cohstitutsv— JmisDumoK— Dbtbisi 
—  Ddb  Pkoobss  or  Law. 

1.  Where  one  Is  accused  of  constmctiTc  con- 
tempt for  falsely  pnblisliing  a  report  in  rriation 
to  a  cause  on  trial,  and  the  Jadge  ref  oset  to  al- 
low accased  to  make  a  defense  in  JostifieatMB 
of  the  alleged  eoatemptnoas  acts,  such  lefnssl 
roes  to  the  jurisdiction  of  the  court,  and  Is 
hence  reriew&Ue  on  certiorari. 

2.  Pnblication  of  the  troth  as  to  legal  pnemii- 
loffis  is  not  contempt  of  court. 

3.  Since  a  judge  on  the  bench  has  no  gicater 
right  to  cast  aspersions  on  the  character  of  ao- 
other,  not  a  paiticli>ant  In  a  cause  on  trial,  thai 
any  other  person,  a  criticism  of  the  action  of 
the  judge,  if  made  only  In  reeponse  to  an  onjoat 
charge  against  one's  veracity,  and  wlthont  la- 
tent to  improperly  Influence  uie  proceedingi  <tf 
court,  is  not  contemptuous. 

4.  The  evidence  given  la  the  court  b^w,  u 
well  as  the  record,  may  be  examined,  on  ap- 
plicatl<Hi  for  a  writ  of  entiorari,  to  detenniu 
whether  the  court  below  meeeded  Its  Jsriadic- 
tion. 

6.  The  editor  of  a  newspaper  charged  with 
constructive  contempt  for  publisbiog  an  trtide 
alleged  to  be  'falne.  •candalona,  and  defama- 
tory," and  "intended  to  degrade  the  court  and 
excite  public  prejudice  and  odium  aeainat  iL" 
and  to  be  an  "onlawfnl  Interference  with  the 
proceedings  of  the  court,"  was  dented  the  ri^l 
to  make  the  defense  that  the  publication  was 
true,  was  not  made  with  wrong  intent,  and  that 
the  reference  to  the  Judge  was  In  responie  to 
his  charge  against  the  editor,  and  not  to  inter 
fere  with  the  admintstratioa  of  Justice.  Hit 
accused  declined,  on  permission  givoi  by  the 
court,  to  introduce  evidence  to  show  want  of 
malice.  BM,  that  the  refusal  to  allow  the 
fense  to  be  made  deprived  the  accused  of  hii 
Constitutional  rignt  to  be  heard  In  hid  own  d«- 
fense,  and  of  a  right  to  the  doe  process  of  lav 
reQulslte  to  a  valid  couTlction,  and  the  oritr 
finding  accused  guilty  should  be  annulled. 

Harrison,  Tenvle,  and  Henahaw,  JJ.,  disseat- 
ing. 

In  bona  An?eal  from  superior  oonrt,  dt; 
and  county  of  San  Francisco;  A.  P.  Catllu. 
Judge. 

P.  Reddy.  for  petitioner,  &  &  HoU,  ttt 
respondent, 

VAN  FLEET,  J.  Certlorsri  to  review  tn 
order  of  respondent  adjudging  petitioner 
guilty  of  contempt.  While  the  cause  of  Tal- 
madge  against  Talmadge  warn  on  trial  In  tbe 
suiierior  court  of  Sacramento  county  an  ar- 
ticle appeared  in  the  Sacramento  Bee.  s 
newspaper  published  In  the  city  of  Sacnunea- 
to,  purporting  to  be  an  account  of  ceriahi 
testimonj  ^ven  by  one  of  the  witnesses. 

a  Bdicaring  denied. 
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and  when,  at'  tfie  opening  of  oonH  aekt  Oaf, 
ItB  attention  was  called  to  the  article  hy  one 
of  the  attorn^B  in  the  cause,  the  Judge  Mat- 
ed fcrom  the  bench  that  be  had  do  hmtation 
In'  Baying  that  the  etatemeat  refwred  to  waa 
a  grossly  false  statement,  a*  gross  talMlcatlcHi, 
and  that  there  was  not  the  dl^hteat  gronitd 
In  the  testimony  of  the  witness  Qpoo  which 
such  a  statement  cotUd  be  based.  In  the  aft* 
emoon  of  that  day  the  Bee  pnbliahed  In  Its 
editorial  columns  the  foUowlng  article:  'The 
Bee  will  not  keep  In  Its  employ  a  reporter 
who  garbles  or  who  misstates,  bot  when  s 
newsgatherer  does  tola  dntr  and  tells  the 
troth  It  will  not  Mand  Mostty  while  an 
aggr^tlon  of  attorn^  tries  to  malce  blm  ont 
a  Uar,  and  while  a  prejudleed  aad  vindlctiTe 
czar  upon  the  ben<di  ald»  and  abets  them  In 
such  a  pnrpose.  The  Bee  reasserts  that  In 
all  material  details  the  statement  of  Tal- 
madge,  as  given  In  the  Bee  of  yesterday,  was 
the  statement  that  he  made  npon  the  stand 
at  Monday  afternoon  sesBlon.  The  Bee  will 
go  farther  than  that  It  will  dedare  that 
both  the  attorneys  before  the  bar  and  the 
Judge  on  the  bench  knew  that  the  statement 
made  In  tbe  Bee  was  an  essentially  correct 
epitome  of  the  testimony  gtren  by  Mr.  TBl- 
madge  at  the  very  moment  when  they  mt- 
hesltatlngly,  shamelessly,  and  brasenly  de- 
clared It  to  be  a  gron  fabrication.  There  la 
no  pai>er  anywhere  that  has  a  higher  regard 
for  fair  and  Impartial  coorts  than  has  the 
Bee,  bat  there  la  no  paper  anywhere  that  has 
a  sniwemer  contempt  than  has  the  Bee  for 
a  Judge  who  will  approve  the  unmitigated 
fldsebood  of  an  attorney,  as  Jndge  OatUn  to> 
day  appiefyfeA  the  brazen  misstatement  of 
Jttdtre  J.  B.  Derlne."  Similar  language  was 
repeated  In  the  columns  of  the  newspaper  on 
the  two  sncceeding  days.  Tbe  petitioner 
herein  Is  the  editor  and  one  of  the  proprie- 
tors  of  the  Bee,  and  on  June  2,  1806,  upon 
an  affidavit  of  Mr.  C.  T.  Jones,  setting  forth 
these  publications,  and  that  tbe  same  waa 
an  Interference  with  tbe  proceedings  of  the 
coort  in  the  trial  of  the  cause,  and  consti- 
tuted a  contempt  of  said  court,  a  citation 
was  issoed  directing  him  to  show  cause  why 
be  should  not  be  punished  for  said  contempt 
In  obedience  to  the  citation  the  petitioner 
appeared  in  court  and  filed  an  answer  ac- 
knowled^ng  that  tbe  article  was  published 
by  his  authority,  and  Justifjrlng  Its  publican 
tlon  upon  the  ground,  among  others,  that  it 
was  in  fact  a  correct  report  of  the  proceed- 
ings at  the  trial,  and  that  It  was  pobUshed 
In  order  to  defend  himself  from  tbe  charge 
made  try  the  Judge  of  the  court,  and  In  his 
answer  repeated  the  chaises  made  In  the 
artlde  published.  Upon  tbe  hearing  of  the 
charge  the  court  found  the  facte  In  accord- 
ance with  the  affidavit  of  Mr,  Jones,  and 
that  the  publications  were  an  unlawful  in- 
terference with  the  proceedings  of  the  court 
In  the  trial  of  tbe  cause,  and  adjudged  the 
peUtioner  guilty  of  the  contraiqit  alleged,  and 
tbat  be  pay  a  fine  of  $600l   The  petitiooer 


ae«ks  b^  tUM  tfrdceedlng  a  judgment  aonUI* 
Ing  this  order  of  the  anpodor  conrt 

There  is  but  one  point  which  need  be  consid- 
ered. It  Is  contoided,  and  m  think  ctmiectiy, 
tliat  Ite  OTder  under  mrlefw  Is  void  for  the 
reason,  dearly  disclosed  by  the  record,  that 
tbe  petitioner  waa  denied  his  constitutional 
right  to  be  heard  In  Us  defense.  TbB  diarge 
against  him  was  In  mwktsg  nBr*:ftii  publlca- 
tlou  In  bis  newspaper  relating  to  the  erldence 
In  ttw  case  on  trial,  alleged  la  Ha  affldaytt 
upon  wfaldi  he  was  cited  to  be  "false,  scan- 
dakniB,  and  deflunatMy,*'-aBd  v4dch  "were  In- 
tended to  degrade  the  said  ooort,  and  «xclte 
public  t>KjiidIee  and  odium  against  It,  and 
were  unlawful  Interf ereiuKS  with  the  proceed- 
kigs  of  said  coTirt"  The  gravamen  of  tUs 
diarge  ma  the  alleged  fftlse  character  of  the 
publications,  and  tbe  wrongful  Intent  of  peti- 
tioner In  making  them  to  bring  the  court  Into 
contempt  and  thus  tnterfoe  with  the  orderly 
administration  of  Justice  in  the  cause  on  trial. 
That  this  was  the  understanding  and  theory 
of  the  imwecaUott  to  shown  1^  the  coarse  of 
jKoceedlng  In  the  court  below.  To  prove  the 
false  character  of  the  matter  published  by 
petitioner,  the  prosecution  Introduced  tbe  court 
reporter,  who  testffied  that  the  mattw  pub- 
lished, purporting  to  be  a  statement  of  the 
evidence  as  giv»i  In  the  action  oa  trial  at  tlie 
time,  did  not  accwd  with  his  notes  of  sacfa 
eTldence;  and,  to  sbow  that  petitioner  acted 
with  malidons  Intent  It  was  proved  by  the 
reporter  that  before  the  second  puNlcatlon  ap- 
peared he  had  furnished  to  petitioner  what 
purported  to  be  a  correct  transcript  of  his 
notee  of  that  portion  tst  said  evidence  to 
which  the  publication  referred.  This  was 
substantially  the  case  of  the  i)eople,  the  pub- 
lications bdng  admitted.  The  substantive  de- 
fense  was  that  the  publleations  were  in  fact 
true,  and  not  made  with  any  wrongful  intent; 
that  the  personal  references  therein  to  the 
Judge  were  merely  in  tesponse  to  the  asper- 
sion of  the  iatto:  cast  npon  petiticner  In  duuv 
acterlEiiig  the  statements  In  his  nerwspaper  as 
false  and  fabrteated,  when  In  fact  they  were 
not;  and  that  such  personal  references  were 
not  made  for  the  pnrpose  of  Interfering  with 
the  administration  of  Justice.  That  this  was 
a  complete  defense,  If  sustained  by  evidence, 
th^e  can,  we  think,  be  no  donbt  The  pub- 
lication of  the  truth  as  to  legal  proceedings 
Is  not  a  contempt  of  court  (In  re  Shortridge, 
90  Cat  526,  34  Pac.  227);  and  the  criticism 
of  the  action  of  the  Jndge,  If  made  only  In 
proper  response  to  an  unjust  charge  against 
petitioner's  veracity,  and  without  Intent  to  im- 
properly Influence  the  proceedings  of  the  court 
would  not  be  contemptuous.  It  Is  said  that 
the  language  of  tbe  Judge  was  not  directed  at 
petitioner,  but  to  tbe  reporter  on  his  piwer; 
but  we  do  not  think  the  language  will  Justly 
bear  this  limitation.  A  Judge  on  the  bench  no 
more  than  any  other  can  cast  aspersions  apon 
tbe  character  of  a  person  not  a  party  or  par- 
tic^nt  in  a  case  on  trial,  without  a  right  In 
ttw  latter  to  defend  taimseU.  Petitkaxc  mlcbt 
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not  bare  beak  aUe  to  estaUI^  Hifs  Oefoise, 
but  he  was  not  permitted  to  make  fbe  effort. 
When  the  case  of  the  people  rested  this  oc- 
carred:  "Mr.  Redfly:  We  want  to  call  wit- 
nesses to  show  that  the  publication  in  the 
Bee  was  In  point  of  fact  true.  The  Judge:  I 
will  not  hear  testimony  further  than  what  has 
already  appeared  on  that  subject,  as  stated  by 
the  reporter.  I  will  not  allow  this  matter  to 
degenerate  Into  a  controversy  as  to  the  cor- 
rectness of  the  reporter's  notes.  Mr.  Reddy: 
Then  we  will  not  be  allowed  to  Introduce  any 
evidence  at  all,— Is  that  the  proposition?— If 
these  notes  are  to  be  taken  as  correct?  The 
Judge:  I  shall  act  only  on  the  official  notes, 
as  given  you  by  the  reporter.  I  will  hear  no 
other  testimony.  Mr.  Reddy:  We  wish  to 
show  that  the  notes  are  not  correct,  In  so  tax 
as  they  differ  from  the  report  In  the  Bee,  and 
that  the  testimony  as  reported  in  the  Bee  was 
actually  given  on  that  occasion.  The  Judge: 
I  will  not  hear  any  outside  testimony  other 
than  the  notes  of  the  official  reporter.  •  •  • 
Mr.  Reddy:  Your  honor  win  allow  do  testi- 
mony except  the  reporter's  notes?  The  Judge: 
No.  Mr.  Reddy:  Then  your  honor  will  not 
permit  us  to  put  In  evidence  the  subject-mat- 
ter,—the  allegations  of  the  answer?  The 
Judge:  I  have  made  my  ruling  that  I  will 
hear  no  testimony  In  regard  to  the  evidence 
that  was  taken  there  except  what  Is  contained 
In  the  notes  of  the  <^cial  reporter,  and  they 
have  been  fully  given,  and  I  will  add  to  that 
the  cross-examination  of  Mr.  Duden  [the  re- 
porter] with  respect  to  those  questions  that 
the  court  asked  him  In  regard  to  the  time 
when  he  delivered  the  transcribed  notes  to  the 
Bee."  Thereupon  the  defendant  offered  and 
requested  to  be  allowed  to  Introduce  evidence 
In  support  of  the  various  subdivisions  of  his 
answer,  Involving  as  a  whole  the  same  gen- 
eral Issues  as  suggested  above,  but  was  denied 
Buch  right,  except  to  the  extent  that  he  was 
told  he  would  be  allowed  to  show  that  the 
publlcatlonB  were  "without  malice.*'  This 
privilege  was  declined  as  of  no  avail,  unless 
petitioner  was  allowed  to  put  in  his  entire  de- 
fense. 

That  the  result  of  this  action  of  the  court 
In  thus  requiring  petitioner,  In  effect,  to  sub- 
mit his  defense  upon  the  evidence  for  the  peo- 
ple, was.  In  substance  and  effect,  to  deprive 
petitioner  of  the  right  to  be  heard  In  his  de- 
fense, is,  we  think,  obvious,  it  contended 
respondent  that,  even  if  the  action  of  the 
court  was  wrong,  it  was  error  merely,  which 
cannot  be  reviewed  on  certiorari;  that,  the 
court  having  Jurisdiction  of  the  person  and 
subJectmatter,  the  mere  method  In  which  It 
exercised  such  jurisdiction  cannot  be  inquired 
into  In  this  proceeding,  which  looks  only  to  the 
question  of  Jurisdiction,  if  the  premise  were 
correct,  the  conclusion  would  undoubtedly  fol- 
low. But  with  the  view  that  the  action  in- 
volved no  more  than  mere  error  we  cannot 
coincide.  It  was  error,  certainly,  but  It  was 
more  than  that  It  was  a  transgression  of  a 
fundamental  right  gutiantled  to  every  citizen 


charged  with  an  offense,  or  whose  propertj 
is  sought  to  be  taken,  of  being  heard  before 
he  is  condemned  to  suffer  Injury.  Any  de- 
parture from  those  recognized  and  estabUshed 
roqnlrements  of  law,  however  close  the  ap- 
parent adherence  to  mere  form  in  method  of 
procedure,  whl<^  has  the  effect  to  deprive  one 
of  a  constitutional  right.  Is  as  much  an  excess 
of  Jurisdiction  as  whae  there  exists  an  incep- 
tive lack  of  power.  "The  substance  and  not 
the  shadow  determinea  the  validity  of  the  ex- 
ercise of  the  power."  Cable  Co.  v.  Adams,  155 
U.  S.  689,  896, 15  Sap.  Ct  288,  860. 

While  the  writ  of  certiorari  is  not  a  writ  of 
error,  "It  Is  nevertheless,"  as  suggested  in 
Schwan  v.  Superior  Oourt,  111  OaL  U2.  43 
Pac.  582,  "a  means  by  which  the  powa  of  the 
court  In  the  premises  can  be  inquired  Into; 
and  for  this  purpose  the  review  extends,  not 
only  to  the  whole  of  the  record  of  the  court 
below,  but  even  to  the  evidence  Itself,  when 
necessary  to  determine  the  Jurisdictional 
fact"  If,  then,  looking  at  the  evidence, 
we  can  see  that  the  court  exceeded  tta  powtr, 
we  have  a  right  to  examine  the  evidence  few 
that  purpose.  The  evidence  and  proceedings 
In  tbia  case  dlsdose  dearly  to  our  minds  sodi 
an  excess.  Contempt  of  conrt  la  a  apedfle 
criminal  offense  (Ex  parte  Bollls,  59  CaL  408; 
Ex  parte  Gould.  99  CaL  360.  3S  Pac.  1112); 
and  a  party  duu^ed  ttmrewlth,  although  the 
proceeding  Is  more  or  less  Bommary  In  diar 
actor,  has  the  same  inallenaUe  right  to  be 
beard  In  his  defense,  especially  to  Instances 
like  the  present,  ct  mere  constmctlTe  con- 
tempt, as  he  would  against  a  charge  of  aaa- 
der  or  any  other  crime.  On  this  subject  it  Is 
said  In  Rapalje  on  Contempts  (aeetkm  lUj: 
"Contempt  of  conrt  to  of  two  kinds,— that 
which  iB  committed  In  <vec  court,  and  that 
which  is  committed  out  of  the  Tiew  and  bear- 
ing of  the  court  For  the  punishment  of  the 
first  by  commitment  and  fine,  no  proceeding 
need  be  taken  contradictorily  with  the  offend- 
er, but  for  the  punishment  of  the  latter,  by 
the  same  means,  the  offender  must  be  al- 
lowed to  offer  e^ence  and  argument  In  bis 
defense;  othwwlse  any  Judgment  wbteli  the 
court  may  pronounce  wUI  be  absolutelr  toU.  " 
In  State  v.  Orleans  ClvU  Judges,  82  La.  Ann. 
1250,  1262,  considering  a  case  of  coistroctlTe 
contempt  It  la  said:  "The  charge  of  cod* 
tempt  should  not  to  any  case  be  fc^lowed 
sentence  and  Imprisonment  unless  after  a 
rule  to  show  cause  has  been  granted,  and  tht 
party  defendant  therein  heard  and  permitted 
to  offer  evidence  and  argument"  And  It  It 
held  that  anything  less  than  that  would  con- 
stitute a  want  of  "due  {woceaa  of  law,"  w  a 
proceeding  not  in  accord  with  "law  ot  the 
land,"  rendering  the  Judgment  Told.  And 
the  court  there  quote  with  api^val  this  ]tts^ 
ly  cdebrated  definition  at  the  phrase  of 
the  land"  formulated  by  Mr.  Webetor  to  the 
Dartmoutb  Go;i^  Case:  "By  law  of  the 
land  la  most  clearty  intended  the  genoal  law, 
which  hears  before  it  condemns,  which  pnh 
ceeds  from  inquiry,  and  renders  Judgment 
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after  trial,  !nie  meaidiv  Is  that  every 
cltlien  shall  bdA  life,  Mber^,  pn^terty,  and 
Immunities  under  the  protectloD  of  general 
nUes  whldi  govexn  society."  And  In  the 
very  recent  case  of  Horey  t.  ElUott  (decided 
tike  sapreme  court  of  the  United  States) 
167  U.  S.  409,  IT  Sup.  Ot  Stl,  where,  In  a 
dTll  action,  the  court  bad  stricken  out  the 
answw  <a  a  party  because  of  his  contempt  of 
an  order  reqnlrliig  him  to  pay  money  Into 
court,  and  rendered  Judgment  against  him 
pro  ctmf  esao,  It  was  h^  that  the  act  was  be- 
yond tiie  power  ct  the  cour^  for  the  reason 
that  It  d^uired  the  party  of  the  right  to  be 
heard  In  his  defense;  and  that  the  Jodgmeut 
80  entered  against  him  was  void,  even  as 
agalnat  collateral  atteCk.  Among  other 
things  It  Is  there  said:  "dan  It  be  doubted 
that  due  proceis  of  law  algnlfles  a  right  to  be 
heard  In  one^s  defense?  If  the  legtolative  de- 
IMitment  of  the  goremmait  were  to  enaet  a 
statute  oonf  erring  the  right  to  condonn  the 
citizen  wlthoat  any  opportunity  whatever  of 
being  heard,  could  It  be  pretended  that  such 
an  enactment  would  not  be  nolatlre  of  the 
consUtntlon?  If  this  be  true,  as  It  undoubt- 
edly Is,  how  can  it  be  said  that  the  Judicial 
department,  the  source  and  founteln  of  Jus- 
tice itself,  has  yet  the  authority  to  render 
lawful  that  wUch  if  done  under  the,  ovress 
legislative  sanction  would  be  vltdaflve  of  the 
.  constitution?  If  sntdi  power  obtains,  then 
the  Jndidal  department  of  the  goTwnment, 
sitting  to  m^old  and  enforce  the  constitu- 
tion, is  the  only  one  poesesslng  a  power  to 
disregard  it  If  such  authority  exists,  then. 
In  consequence  of  their  establishment  to 
compel  obedience  to  law  and  «Eif  orce  Justice, 
courts  possess  the  ilg^t  to  Inflict  the  very 
wrongs  which  they  vroe  created  to  peereaV* 
And,  as  showing  that  It  is  not  sufficient  that 
the  court  shall  go  through  tiie  mere  form  of 
dtlng  a  party  to  appear  upon  the  pretense  of 
^ving  him  a  hearing  wUHe  In  fact  denying 
him  the  right  in  Us  substaxu:^  It  to  there  said: 
"Until  notice  is  given  the  court  has  no  Juris- 
diction in  any  case  to  proceed  to  Judgment, 
whatever  its  authority  may  be  by  the  law  of 
its  organisation  over  Uw  subject-matter.  But 
notice  1b  only  for  the  purpose  of  affording  the 
party  an  opportunity  of  being  beard  ujkhi  the 
dalm  or  the  charges  made.  It  Is  a  summons 
to  him  to  appear  and  speak,  If  he  has  any- 
tUng  to  say,  why  the  Judgmoit  sought  should 
not  be  rendered.  The  denial  to  a  party  of 
the  benefit  of  a  notice  would  be,  in  effect,  to 
deny  I3iat  be  Is  entitled  to  notice  at  all,  and 
the  sham  and  deceptive  proceeding  had  bet^ 
tor  be  omitted  altogether.  It  would  be  like 
si^ng  to  the  party,  'Appear  and  yon  shall  be 
heard  ^  and,  when  he  has  appeared,  saying, 
Tomr  appearance  shall  not  be  recognized, 
and  you  shall  not  be  heard.' "  And,  Quoting 
trom  Galpln  Page,  18  WalL  850,  It  is  said: 
"It  Is  a  rule  as  old  as  the  low,  and  never 
more  to  be  respected  than  now,  that  no  <me 
shall  be  personally  bound  until  he  has  imd 
bis  day  in  court,  by  which  Is  meant  until  he 


has  been  duly  dted  to  appear,  and  has  be«i 
afforded  an  opportunity  to  be  beard.  Judg- 
ment wlthoat  such  citation  and  opportunity 
wants  all  the  attributes  of  a  iudldal  deter- 
mination; It  Is  Judicial  usurpation  and  op- 
pression, and  con  never  be  ni^dd,  where  Jus- 
tice is  Justly  administered."  These  consid- 
erations make  It  manifest  that  petitioner  at 
his  trial  In  the  court  below  was  denied  that 
"due  process  of  law**  requisite  to  a  valid 
couTlctiott.  and  for  that  reason  the  order  con- 
victing him  of  contempt  must  be  annulled. 
It  Is  so  ordered. 

I  concur:  GAKOUTTB,  J. 

McFARLAND.  J.  I  concur  In  the  Judg- 
ment annulling  the  order  under  review. 
The  ease  Is  a  very  close  one;  but  I  tiilnk  that 
the  alleged  contempt  rested  ultimatdy  upon 
the  asserted  flibrlcation  and  pobUcatlon  by 
petitioner  of  false  testimony,  and  his  persist- 
ency in  restating  this  version  of  the  same  as 
true.  Thto  being  so,he  should  have  been  allow- 
ed to  Introduce  such  evidence  as  he  hod  to  the 
point  that  his  publication  of  the  testimony 
was  a  fair  and  correct  statnnent  of  tt  The 
court  declined  to  hear  any  evidence  from  him 
on  that  subject;  and  the  weight  of  authority 
is  to  the  point  tlut  this  ruling,  bdng  a  de- 
nial of  ajipellant'B  right  to  make  a  defense, 
goes  to  the  Jurisdiction,  and  to  revlewaUe 
on  certiorari  If  petitioner  had  been  allowed 
to  introduce  the  offered  evidence,  tiie  cose 
wotdd  have  presented  no  dltficnlUes. 

BBATTY,  a  J.  (concmxlng).  A  cause  be- 
ing on  trial  In  the  siq>alar  court,  a  newspa- 
por  publishes  what  purports  to  be  a  portion 
of  tlie  testimony  of  one  of  the  parties  to  the 
action.  The  attention  of  the  Judge  being 
called  to  the  pidiUcation,  he  pronounces  It 
gronly  fatoe  from  Us  seat  on  the  bench. 
The  publisher  in  the  next  issue  of  his  paper, 
and  while  the  cause  Is  still  on  trial,  reasserte 
the  correctness  of  his  report,  and  in  coarsely 
vitupraative  terms  retorte  upon  the  Judge 
the  accusation  of  falsehood.  Is  this  a  con- 
tempt of  court?  The  answer  to  thto  ques- 
tion depends,  it  seems  to  me,  upon  the  fur- 
ther question  whether  or  not  the  Judge  In 
denouncing  tiie  wiginal  report  was  acting  in 
a  Judicial  eapad^.  A  true  report  of  the  pro- 
ceedings of  a  court  to  not  a  c<»it»npt  A 
false  report  mi^  or  may  not  be  a  contempt, 
according  to  circumstances.  If  a  false  re- 
port to  pnUisbed  under  such  circumstances 
as  to  constitute  a  contempt,  there  to  but  one 
way  to  deal  with  the  matter  Judicially,  and 
that  Is  Iqr  a  regutor  dtatkm  or  attachment 
and  a  hearing.  If  the  court  or  Judge  under- 
takes to  act  upon  the  matter  In  any  other 
way,  his  action  to  extrajudicial,  and  not  In 
hto  official  character.  Such,  it  seems  to  me, 
vras  very  dearly  the  case  here.  The  atten- 
tion (tf  the  Judge  being  drawn  to  this  publi- 
cation. It  was  natural,  and  no  doubt  com- 
mendable, tbat  he,  beltovlng  it  to  be  gn»s 
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perveTHlon  of  the  facts,  shotild  bo  characterize 
it,  but  In  so  dolDg:  be  was  not  acting  as  a 
court  or  Judge.  What  be  Baid  waa  In  no 
seuse  a  part  of  any  judicial  proceeding,  and 
the  fact  that  be  waa  seated  on  the  bench  at 
the  time  makes  the  case  no  different  In  point 
of  law  from  what  It  would  bare  been  If  his 
remarks  bad  been  delivered  on  the  street  or 
communicated  In  writing  to  the  some  or  an- 
other newspaper.  The  report  of  the  newspa- 
per waa,  therefore,  not  an  attack  upon  the 
court  or  an  Interference  with  the  proceed- 
ings of  the  court,  but  was  an  attack  upon 
the  man,  for  which.  If  It  was  malicious  and 
unfounded,  he  bad  the  same,  and  no  other, 
means  of  redress  that  the  law  gives  to  every 
citizen  who  Is  the  victim  of  a  libel.  The 
facts  alleged  and  found  In  the  proceeding 
against  the  petitioner  do  clearly  establish  a 
malicious  libel,  but  they  do  not,  In  my  opin- 
ion, constitute  a  contempt  of  conrt,  wnd  for 
that  reason  I  concur  in  the  Judgment  annoll- 
Ing  tbe  order. 

HARRISON,  J.  (dissenting).  Section  1200, 
Code  Civ.  Proc,  declares  that  any  unlawful 
Interference  with  the  inoceedlngs  of  a  conrt 
Is  a  contempt  of  the  anthorlty  of  the  court; 
and  when  facts  are  presented  to  tbe  court 
which  could,  under  any  t^rcumstances,  have 
interfered  with  its  proceedings  In  tbe  trial  of 
a  cause,  it  has  Jurisdiction  to  Investigate  tbe 
charge  of  contempt.  No  question  as  to  the 
general  power  of  the  court  is  is^sented  In 
the  preset  case.  Its  Jurisdiction  to  Investi- 
gate a  charge  of  contempt  is  not  denied. 
Wbethtt  It  had  Jurisdiction  to  Investigate  the 
charge  against  the  petitioner  does  not  de- 
pend upon  any  review  of  evidence,  but  Is  to 
be  determined  by  the  sufficiency  of  the  affi- 
davit upon  which  tbe  citation  to  blm  was  is- 
sued. If  the  facts  set  forth  In  that  affidavit 
are  sustained,  Its  power  to  punish  for  tbe 
contempt  therein  charged  follows  as  a  legal 
conclusion.  That  the  affidavit  of  Hr.  Jones 
sets  forth  facts  aufflcient  to  give  to  the  court 
Jurisdiction  to  Inquire  into  the  alleged  con- 
tempt, and  to  detennloe  whether  the  acts 
charged  against  the  petitioner  had  been  com- 
mitted by  him,  cannot  be  questioned,  and 
the  r^ularlty  of  the  procedure  by  which  be 
was  brought  before  tbe  court  is  not  chal- 
lenged, Tbe  court,  therefore,  had  Jurisdic- 
tion to  Investigate  the  charge,  and,  after  Ita 
Jurisdiction  bad  been  thus  acquired,  any  er- 
ror by  it  in  the  course  of  the  inquiry,  either 
in  admitting  or  in  excluding  evidence,  is  not 
the  subject  of  review  In  this  proceeding,  and 
Its  finding  of  the  facts  upon  which  it  based 
Its  Judgment  that  tbe  petitioner  was  ga&ty 
of  contempt  is  also  flnaL 

It  is  claimed,  however,  by  tbe  petitioner, 
that  tbe  court  bad  no  Jurisdiction  to  punish 
him  for  the  contempt  charged  without  giving 
him  an  opportunity  to  be  heard  In  his  de- 
fense, and  that  inasmuch  as  it  refused  to  re- 
ceive eTidence  which  he  ofiCered  at  the  hear- 
ing in  Bupport  of  certain  matters  wbich  be 


liad  set  up  In  his  answer  as  a  defense  to 
the  chai^  and  refused  to  consider  these 
matters,  It  exceeded  its  Jurisdiction  In  deter- 
mining that  be  was  guilty  of  tbe  contempt 
charged  in  the  affidavit.  The  right  of  one 
charged  with  contempt  to  be  heard  in  an- 
swer to  the  charge  is  fully  conceded;  imt 
upon  this  as  upon  any  other  charge  his  right 
to  be  heard  Is  limited  to  matters  that  are 
perilnent  to  the  issue  before  the  court  If 
he  is  allowed  a  hearing  upon  these  matters, 
be  cannot  aay  that  he  is  deprived  of  bis  rights 
without  due  process  of  law.  Tbe  provision 
In  section  121T,  Code  Civ.  Proc,  that  the 
court  or  Judge  must  "Investigate  the  charge, 
and  must  hear  any  answer  which  the  po^ 
son  arrested  may  make  to  the  same,  and  may 
examine  witnesses  for  or  against  him,"  does 
not  require  the  court  to  bear  an  answer 
whose  auctions  have  no  tendency  to  exon- 
erate the  person  from  the  charge  or  to  per- 
mit an  examination  of  witnesses  npon  mat- 
ters that  are  not  relevant  to  tbe  alleged  con- 
tempt The  court  Is  to  conduct  the  investi- 
gation under  the  sanction  of  its  Judicial  au- 
thority, but  Its  determination  therein  will 
not  be  set  aside  upon  tbe  ground  that  it  com- 
mitted error  in  tbe  course  of  tbe  Investigatlcm. 
If  tbe  court  had  refused  to  allow  tbe  peti- 
tioner to  file  any  answer  to  the  charge,  or  lf» 
after  permitting  his  answer  to  be  filed,  it 
bad  ordered  It  to  be  stricken  from  the  flies, 
and  bad  refused  to  receive  any  evidence  on 
bis  behalf  in  defense  of  the  charge.  Its  Judg- 
ment against  him  would  have  been  unauthoi^ 
Ized.  Instead  of  so  dohig,  however,  the  conrt 
permitted  the  petitioner  to  ffie  such  answer 
as  he  desbred,  and  also  beard  all  the  evidoice 
which  he  chose  to  offer  In  support  of  tbe 
matters  therein  which  wen  material  or  vde- 
Tant  to  bis  defense. 

In  his  answer  tbe  petitioner  bad  alleged 
that  tbe  original  publication  of  the  proceed- 
ings was  a  correct  statement  of  the  testi- 
mony given  before  tbe  court,  and  tbe  re- 
fusal of  the  court  to  allow  evidence  in  sup- 
port of  this  averment  is  claimed  by  blm  to 
have  been  a  denial  of  tbe  right  to  be  heard 
in  bis  defense;  but  tbe  truth  or  falsity  of 
this  publication  was  not  involved  In  the 
charge  of  contempt  before  the  court  Tbe 
contempt  with  wbich  tbe  petitioner  waa 
charged  did  not  consist  In  this  publication, 
but  in  the  subsequent  effort  on  his  part  to 
compel  the  court  to  accept  it  as  tbe  truth  fn 
opposition  to  its  own  stetement  that  It  was 
not  correct.  A  false  publication  of  the  pro- 
ceedings of  a  trial  does  not  of  itself  consti- 
tute a  contempt,  or  render  its  author  liable 
to  punishment  The  charge  of  contempt 
against  tbe  petitioner  was  the  fact  that  aft- 
er the  court  bad  stated  that  tbe  testimony 
contained  in  that  publication  bad  not  been 
given,  and  while  the  cause  was  still  in  pro- 
cess of  trial  before  it  auA  xmdetermlned,  the 
petitioner  had  published  in  his  newspaper, 
in  a  manner  calculated  to  destroy  tbe  free- 
dom of  the  court  In  determining  the  rigbbi 
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of  ihB  parties  to  the  otmtroTenjr  then  befwe 
•  It  for  determination,  tbat  tbls  Jndlclal  dec- 
laration was  false.  The  coart,  therefore, 
very  properly  refused  to  permit  the  truth 
or  falsity  of  the  publication  to  be  made  ah 
lame  of  fact  la  the  proceedings  upon  the 
charge  of  contempt;  and  It  also  properly 
denied  the  offer  of  the  defendant  to  Intro- 
duce the  evidence  given  at  the  trial  of  the 
cause  of  Talmadge  against  Talmadge,  relat- 
ing to  other  matters  than  those  InToIred  In 
the  publication.  Such  evidence  could  have 
no  bearing  or  relevance  to  the  matter  then 
under  Investigation.  The  case  of  Talmadge 
against  Talmadge  was  on  trial  before  the 
court  without  a  Jury.  The  court  was  re- 
quired to  make  Its  findings  of  fact  upon  the 
testimony  given  before  It,  and  to  render  Its 
Judgment  In  accordance  with  that  testi- 
mony. When  Its  attention  was  drawn  to 
this  pnbltcation,  with  a  request  hj  one  of 
the  attorneys  la  the  case  to  be  Informed 
whether  that  was  the  testimony  as  under- 
stood by  the  court,  and  It  stated  from  the 
bench  in  reply  that  such  testimony  had  not 
hwn  givoDi,  and  that  the  publication  was 
incorrect,  this  was  a  declaration  by  it  that 
its  decision  was  not  In  any  way  to  be  affect- 
ed by  what  was  stated  in  the  publication 
to  have  been  given  as  testimony  In  the  case. 
If  either  of  the  parties  had  felt  that  the 
court  was  in  error,  it  would  have  been  prop- 
er to  point  out  to  It  In  any  competent  mode 
— ^ther  by  the  notes  of  the  stenographer  or 
by  the  Btatonent  of  one  who  had  heard  It- 
tbat  Boeh  teflUmmiy  bad  In  fact  been  given. 
The  court,  however,  would  not  have  been 
bound  to  accept  such  statement  as  correct, 
but  would  still  be  compelled  to  decide  the 
cause  upon  Its  own  view  of  what  was  the 
testimony  therein,  leaving  it  to  the  defeated 
par^  to  show  In  any  proper  mode  that  It 
had  decided  contrary  to  the  evidence.  It  Is 
manifest,  from  a  mere  reading  of  the  article 
published  in  the  Bee,  that  It  would  natural- 
ly tend  to  interfere  with  the  proceedings  of 
the  court  in  the  trial  of  the  canse  to  which 
It  referred,  and  that  the  court  was  author- 
ized to  find  that  it  was  an  unlawful  interfer- 
ence with  Its  proceedine^  The  evident  pur- 
pose, as  well  as  the  natural  tendency,  of 
the  article  In  question  was  to  compel  the 
court  to  accept  the  facts  given  la  the  previ- 
ous statement  in  the  Bee  as  the  correct  ver- 
sion of  that  portion  of  the  testimony  In  the 
case,  and  was  an  attempt  on  the  part  of  the 
petitioner  to  coerce  the  court  Into  deciding 
the  cause  upon  testimony  which  In  Its  opin- 
ion had  not  been  given;  and  to  the  extent 
that  this  publication  might  tend  to  bring 
about  tbat  result,  whether  it  did  In  fact 
^ect  tbe  purpose  or  not,  it  was  an  unlaw- 
ful interference  with  the  proceedings  of  tbe 
court.  If  the  cause  had  been  on  trial  before 
a  Jury,  and  the  petitioner  had  approached 
one  of  the  Jurors  and  made  the  statements 
contained  in  the  article,  It  would  not  be 
questioned  tiiat  be  would  hare  been  guiltgr 


of  contempt  It  Is  none  the  less  a  contempt 
that  the  testimoi^  was  to  be  considered 
the  court  inst«ul  of  by  a  Jury,  nor  Is  the 
act  constitntlng  the  contempt  dimlnlsihed  by 
the  tact  that  it  was  published  In  a  newi^- 
per  r^er  than  stated  orally.  It  was  pub- 
lished vrlth  the  evident  purpose  that  It 
should  be  read,  and  it  was  in  fact  read  by 
tbe  Judge  while  fba  cause  was  still  pending 
before  htm  and  undetermitted. 

Tbe  defendant  also  aUeged  in  his  answer 
that  the  publication  set  forth  Jn  the  affi- 
davit of  Mr.  Jones  vras  published  wlUiout 
maHce^  and  for  tbe  purpose  of  defendtng 
himself  against  tbe  false  charges  made 
against  him  19  tbe  Judge,  and  that  he  then 
believed  that  the  original  publlcatloD  con- 
tained a  correct  statement  of  the  evidence 
In  the  case.  At  the  hearing,  after  the  court 
had  declined  to  allow  any  evidence  upon  the 
correctness  of  the  original  pi^llcatlon,  the 
defendant  proposed  to  offer  proof  in  support 
of  the  several  matters  contained  In  his  an- 
swer. Ttte  court  gave  him  permission  to 
show  tibat  tbe  puMlcation  was  made  vrlth- 
out  malice,  and  that  he  believed  ft  to  be 
tme,  and  also  tbat  he  believed  that  he  had 
a  right  to  publish  It,  and  to  state  his  motive 
therefor.  The  court  also  stated  that,  it  be 
could  do  so,  be  mU^t  lAow  that  the  tnlgtnal 
publication  was  made  from  a  r^rt  corn- 
iced a  reporter  of  the  Bee  from  the  testi- 
mony whl<4i  he  had  heard  In  court  The  de- 
fendant declined  to  accept  these  offers,  or 
to  introduce  any  evidence  upon  these  mat- 
ters, his  counsel  saying:  "We  desire  to  pat 
in  our  entire  defense  so  that  It  may  all  go 
together."  As  the  defendant  was  ^ven  an 
opportunity  to  imsent  any  evidence  In  his 
power  relevant  to  the  Issue  or  material  to 
his  defmse,  It  eannot  be  said  that  his  trial 
was  had  contrary  to  Uie  law  of  the  land, 
or  tbat  he  was  convicted  without  a  hearing. 

The  defendanf 8  offer  to  prove  iry  testimony 
that  the  puUlcatloa  did  not  interfere  with  the 
proceediogs  of  the  court  vras  property  rejected. 
Whether  the  puMicatiw  had  such  an  efltect  m 
tendency  was  a  question  of  law  depending  iqh 
on  the  nature  of  the  publication  and  the  dr- 
cumstaaces  under  which  it  was  made,  and 
was  a  qoestko  of  law  to  be  determined  by 
the  court,  and  not  iQion  tiie  testimony  of  wit- 
nesses. 

The  claim  of  the  petitioner  that  by  the  ar- 
ticle published  he  soi^ht  to  Justly  himself 
against  the  Implied  charge  of  vrillful  misrepre- 
sentation made  b7  the  court  when  Its  attention 
was  first  drawn  to  the  statement  of  the  testi- 
mony falls  to  the  ground,  in  view  of  the  fact 
that  the  court  had  made  no  reference  to  the 
petitioner,  but  assumed  throughout  Its  remarks 
tiiat  the  publication  had  been  made  by  reastm 
of  fslse  and  Incorrect  reporto  made  by  some 
one  other  than  the  petitioner.  Whatever  right 
the  defendsnt  might  have  to  defend  himself 
tL^lnat  what  he  deemed  an  unjust  aspersion 
in  these  reitaarks  of  the  Judge,  he  had  no  right 
to  do  It  In  Budt  a  way  as  to  Interfere  with 
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the  proceedings  of  the  court  TTnlen  courts 
are  permitted  to  administer  justice  freely,  and 
without  belDff  anl^ected  to  liitlmldatlon  or 
coercion  In  their  deliberations  and  dedalons, 
they  will  be  powerless  to  protect  those  who 
are  Injured,  or  to  enforce  the  rU;ht8  of  those 
who  Invoke  their  aid. 

It  Is  contoided  by  the  petltioiier  that  by  rea- 
son of  the  following  iworlalon  In  section  1200, 
Code  Ot.  Proc,  as  amended  tn  1S81:  "But 
no  speech  or  pabllcatkm  reOectlng  upon  or  con- 
cerning any  court,  or  any  officer  thereof,  shall 
be  treated  or  punished  as  a  contempt  of  such 
court,  unless  made  In  the  Immediate  presence 
of  such  court  while  In  seBslcm,  and  la  such  a 
manner  as  to  actually  Interfere  with  Its  pro- 
ceedings,"—the  court  had  no  anthortt7  to  ad- 
judge him  guilty  of  cwtempt  The  effect  of 
this  provision  was  considered  In  Shortrldge's 
Oaae,  9B  CaL  536,  81  Pac.  227,  and  It  was  said 
In  that  case:  "No  authority  has  been  found 
whldi  denies  ttie  lafa»ait  right  of  a  conrt,  In 
the  absence  of  a  limitation  xdaced  upon  It  by 
the  power  whldi  created  It,  to  pnolah  as  a 
contempt  an  act,  whether  committed  In  or  out 
of  its  preacaice.  which  tends  to  Impede^  vm- 
barrass,  or  obstroct  the  court  In  the  discharge 
of  Ita  duties.  It  is  a  doctrine  which  Is  ad- 
mltted  In  all  its  rigor  Americui  courts 
everywhere,  and  does  not  need  the  8iQ>port  of 
foreign  authorities  baaed  upon  the  fiction  that 
ttta  majesty  of  ttie  king,  rq;iresented  In  tba 
parsons  of  the  Ju^es,  Is  alw^  present  tai  the 
conrt  It  is  founded  nptm  the  prlndple,  which 
Is  coeval  with  the  existence  of  the  courts,  and 
as  necessary  as  the  right  of  self-protection, 
that  It  Is  a  necessary  Inddent  to  the  execntlod 
of  the  powers  ocmferred  upon  the  court  and 
Is  necessary  to  maintain  Its  dignity,  If  not  Its 
very  existence.  It  exists  Independent  of  the 
sbitute.  The  legislative  department  may  regu- 
late the  procedure  and  enlarge  the  power,  but 
It  cannot,  without  trenching  upon  the  consti- 
tutional powers  of  the  court  and  destroying 
the  autonomy  of  that  system  of  checks  and 
balances  which  is  one  of  the  chief  features  of 
oar  frlple-d^wurtment  form  of  government,  fet- 
ter the  power  Itself."  See,  also,  Myers  v. 
State,  46  Ohio  St  473,  22  N.  £.43;  State  v. 
Frew,  24  W.  Va.  416;  Bz  parte  Ban?,  85  OaL 
603,  25  Pac.  256;  T.  Durrani;  116  OaL 

179,  48  Pac.  75. 

It  Is,  bowefver,  contended  by  the  petitioner 
that  the  constitution  has  conferred  upon  the 
l^lslature  the  right  to  thus  limit  the  power 
of  courts  to  punish  for  contempt  of  their  au- 
thority. This  proposition  la  maintained  by 
the  following  argument:  Section  1  of  article 
22  of  the  constltutlrai  provides  "that  all  laws 
In  force  at  the  adoption  of  this  constitution, 
not  Inconsistent  therewith,  shall  remahi  In  foil 
force  and  effect  until  altered  or  r^ealed  by 
the  legislature."  The  chaptra-  of  the  Code  of 
Civil  Procedure  relative  to  contempts  was  a 
law  In  force  at  the  adoption  of  the  constitution, 
and,  not  being  Inconsistent  therewith,  was.  by 
vhrtue  of  this  section,  when  the  people  voted 
for  and  adopted  the  constltatlon,  adopted  Iqr 


them  as  a  part  snd  pared  of  fliat  Instrmnent 
and  so  continoed  until  changed  by  l^alatlon; 
diat  the  amoidmeot  of  1891,  having  been  eor 
acted  under  the  power  impUed  In  the  dause, 
"until  altered  or  repealed  tiie  I^^tnre," 
Is  to  be  regarded  as  If  the  constltatlon  bad  con- 
ferred express  power  upon  the  legislature  to 
thus  limit  the  power  of  the  courts  to  punish 
toe  contCTipt  No  such  effect  can  be  g^ven, 
however,  to  the  language  of  this  section  of  tiie 
constitution.  The  legislature  derives  no  great- 
er powa  of  legislation  therefrom  than  Is  con- 
ftfred  npm  It  In  artlde  4  of  the  constitutlan. 
nor  Is  the  Judldal  department  of  the  state  de- 
prived of  any  of  Its  power  by  virtue  ot  this 
section.  The  purpose  and  effect  of  the  aectloa 
was  not  to  change  the  character  of  the  laws 
therein  referred  to,  or  to  give  to  them  any 
different  effect  from  that  which  they  previous- 
ly bad,  but  the  section  was  placed  In  the  con- 
stltatlon for  the  purpose  of  avoiding  any  ques- 
tion (tf  Implied  r^>eal  of  any  existing  laws  Qiat 
(Were  not  Incondstent  with  the  constltutkm; 
or,  as  Is  expressed  In  the  preamble  to  the  seo- 
tlon,  "that  no  inconvenience  may  arise  from 
the  altoatlons  and  amendmente  In  the  consti- 
tution of  this  state."  The  order  of  the  su- 
perior court  should  be  affirmed,  and  the  writ 
discharged. 

We  concur:   TEMFIiB,  J.;  H£NSHAW,  X. 


lU  Cal.  49S 
PEOPLE  T.  KATSm    (Cr.  805.) 
(Snpreme  Court  of  California.    Dec.  29,  1897.> 
Iscaar— In-dictmknt— TVhbs  Lieb— Si-mciBSOT— 

DaUOU-i  SR-lK8THL'CT10Ma— RSA90V»I.B 

DocBT— Appbal— Keoohd. 

1.  An  Indictment  which  charges  that  defend- 
ant, on  or  about,  etc.,  "did  willfully,  unlawful- 
ly, knowingly,  incestuously,  and  feloniousiy,  up- 
on the  person  of  one  C,  the  daughter  of  said 
[defendant],  commit  fornication,  and  have  sex- 
ual intercourse  with  and  carually  know  the  said 
C,  contrary,"  etc.,  is  a  sutBcient  charge  of  in- 
cest, within  Pen.  Code,  5  285,  and  conforms 
with  sections  950-95S^  which  provide  that  an 
indictment  must  contain  a  statement  of  the  acts 
constituting  the  offense  in  ordinary  and  concise 
language,  so  that  a  person  of  common  under- 
standing would  know  what  Is  Intended,  and 
must  be  direct  and  certain  as  to  the  party  char- 
ged, the  offense  charged,  and  the  circumstaD- 
ces. 

2.  The  word  "daughter,"  as  used  In  an  Indict- 
ment for  incest  means  an  Immediate  female  de- 
scendant and  not  an  adopted  daughter,  step- 
daughter, or  daughter-in-law. 

3.  An  objection  to  an  indictment  for  incest^ 
that  defendant  was  on  the  same  day  indicted 
for  rape  upon  the  same  person  at  the  same  time 
and  place,  cannot  be  considered  on  appeal,  when 
the  record  does  not  show  that  any  audi  Indict- 
ment was  found. 

4.  Where  the  facts  stated  In  an  indictment 
constitute  the  crime  of  incest  defendant  is 
properly  put  on  trial  for  that  offense,  although 
they  also  constitute  rape. 

o.  Defendant  requested  an  Instruction  that: 
"Those  facts  *  •  *  must  be  established  In 
your  minds  to  a  moral  certainty,  and  beyond  a 
reasonable  doubt;  that  is,  it  must  entirely  satis- 
fy you  of  the  gailt  of  defendant,  before  you 
can  convict.  If  you  are  not  entirely  satisSed, 
you  should  acquit  him."    The  court  gave  it  as 
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requested,  except  that  It  strnefe  out  the  word 
"entirelr"  io  both  places.    Beld  ao  enor. 

Dcipartment  2.  Appeal  from  niperlor  court. 
Placer  county;  X  E.  Prewett,  Jud^. 

Z^ewls  Ealser  was  convicted  ot  Incest  and 
he  appeals.  Affirmed. 

J.  Eldward  Marks,  for  appellant  Atty. 
Gen.  Flt^erald,  for  the  People. 

PER  OUBIAM.  The  defendant  was  In- 
dicted for  tbe  crime  ot  Incest,  alleged  to 
have  been  committed  npon  his  daughter,  a 
girl  under  13  years  of  age.  Ha  was  tried, 
and  found  guilty  of  the  offense  chafed,  and 
the  Judgment  was  that  be  be  punished  by 
Imprisonment  In  the  state  prison  for  the 
term  of  10  years.  From  that  Jodgment,  and 
an  order  denying  his  motion  tor  a  new  trial, 
he  has  appealed. 

The  indictment  was  returned  and  filed  De- 
cember 22.  1886,  and  the  charging  part  of  it 
la  as  follows:  "That  said  defendant,  Lewis 
Kaiser,  on  or  about  the  1st  day  of  January. 
A.  D.  1886,  and  before  the  finding  and  pre- 
sentatl<m  of  this  Indictment,  at  the  county 
of  Placer,  and  state  of  California,  did  wlIU 
fuUy.  unlawfully,  knowlni^.  incestuonsty, 
and  feloniously,  upon  the  person  of  one  Oor- 
ddla  Ealser,  the  daughter  of  said  Lewis 
Kaiser,  commit  fornication,  and  hare  sexual 
intercourse  with  and  camalty  know  the  said 
Cordelia  Kaiser,  contrary,"  etc,  Tbe  de- 
fendant demurred  to  the  indictment  upon 
the  ground  that  it  did  not  conform  to  the 
requirements  itf  sections  900-852  of  tb»  Pe- 
nal Code;  that  it  did  not  state  facts  suffldent 
to  constitute  a  public  offense;  and  that  tt 
did  not  appear  upon  the  face  thereof  posi- 
tively that  said  Cordelia  Kaiser  was  then 
and  there  the  daughter  of  defendant,  or  that 
she  was  not  his  stepdaughter.  Hie  demur- 
rer was  properly  overrnled.  The  Indict- 
ment stated  the  acts  constituting  the  offense 
in  the  language  used  In  the  Information 
which  was  held  sufficient  In  People  t.  Pat- 
terson, 102  CaL  238,  86  I^c.  436,  and  we 
think  it  sufOcientty  conformed  to  all  tbe  re- 
quirements of  the  statute.  The  objection 
that  it  does  not  appear  that  Gordella  Kaiser 
was  then  and  there  the  daughter  of  defend- 
ant, as  she  might  have  been  a  stepdaughter, 
cannot  be  entertained.  The  word  'daugh- 
ter" means,  and  is  generalty  understood  to 
mean,  "an  immediate  female  descendant," 
and  not  an  adopted  daughter,  a  stepdaugh- 
ter, or  a  daughter-in-law.  So,  also,  the  ob- 
jection that  the  defendant  was  on  the  same 
day  Indicted  for  the  crime  of  rape,  alleged 
to  have  been  committed  upon  his  daughter, 
Cordelia,  at  tbe  same  time  and  place,  cannot 
be  considered  here,  since  It  does  not  appear 
from  tbe  record  In  this  case  that  any  such 
Indictment  was  found.  And,  assuming  that 
the  facts  stated  In  the  Indictment  In  this 
case  were  sufficient  to  constitute  the  crime 
of  rape,  the  daughter  then  being  under  the 
age  of  consent,  stlU,  under  section  285  of 


the  Penal  Code,  they  clearly  constituted  Uie 
crime  ot  Incest,  and  the  d^endant  was,  there* 
fore,  property  put  upon  trial  for  that  offense. 

The  trial  was  commenced  February  3, 
1897,  and  was  concluded  three  days  later. 
Cordelia  was  born  June  6,  1884,  and  at  the 
time  of  the  trial  was  4  months  less  than  13 
years  of  age.  She  was  the  principal  wit- 
ness for  the  prosecution,  and  roost  of  tbe 
criminating  evidence  was  given  by  her.  She 
told  tbe  story  of  ber  life  from  the  time  she 
was  three  or  four  years  old,  and  what  at 
that  early  age  her  father  attempted  to  do» 
and  what  he  afterwards  accomplished. 
When  she  was  first  called  before  the  grand 
Jury  as  a  witness,  she  denied  In  toto  the 
charges  against  her  father,  and  said  he  had 
never  had  sexual  Intercourse  with  her;  but 
four  days  later  she  again  went  before  the 
grand  Jui7>  and  then  said  she  did  not  tell 
the  truth  the  first  time,  and  gave  the  evk 
dence  on  which  the  Indictment  was  found. 
The  evidence  of  tliis  witness,  given  at  the 
ttlal,  need  not  be  set  out.  Sufficient '  to 
say  that  It  clearly  and  explicitly  detailed 
the  eir cams  tan  cea  of  the  awful  crime  with 
which  the  parent  was  charged.  The  defend- 
ant was  called  as  a  witness  In  his  own  be- 
half, and  positively  denied  all  the  charges 
made  against  him.  In  support  of  the  ap- 
peal it  Is  earnestly  contended  that  the  Judg* 
ment  should  be  reversed  upon  the  ground 
that  the  evidence  was  Insufficient  to  Justly 
or  support  the  verdict;  citing  People  v. 
Benson,  6  Cal.  221.  People  t.  Hamilton.  40 
Oal.  640,  and  other  cases.  This  may  not  be 
done.  It  Is  true  that  the  corroborating  evi- 
dence was  slight,  and  it  Is  equally  true  that 
under  the  horror  and  repugnance  which 
such  a  charge  excites  juries  may  be  swift 
to  convict;  but,  nevertheless,  the  evidence 
in  the  case  was  sufficient  to  uphold  a  con- 
viction, and  the  defendant  was  refused  a 
new  trial  before  a  diqiassionate  Judge,  who 
bad  heard  all  of  the  testimony  and  seen  all 
of  the  witnesses. 

The  defendant  asked  the  court  to  instruct 
the  Jury  that:  "Those  facts  or  that  state 
of  facts  tending  to  prove  the  guilt  of  the 
defendant  must  be  established  In  your 
minds  to  a  moral  certainty,  and  beyond  a 
reasonable  doubt;  that  Is,  It  must  entirely 
satisfy  you  of  the  guilt  of  the  defendant 
before  you  can  convict  If  you  are  not  en- 
tirely satlsfled,  you  should  acquit  him." 
The  court  struck  out  the  word  "entirely" 
in  both  places  where  it  was  used,  and  then 
gave  the  Instruction.  In  People  v.  PadllUa, 
42  Cal.  535,  in  People  v.  Kerrlck,  52  OaL 
446,  and  in  People  v.  Carrlllo,  70  Cal.  643, 
11  Pac.  840,  the  Instructions  under  review 
were  substantially  the  same,  and  to  the  fol- 
lowing efiTect:  "All  that  Is  necessary,  In 
order  to  justify  tbe  Jury  In  finding  the  dfr 
fendant  guilty,  Is  that  they  shall  be  satisfied 
from  the  evidence  of  the  defendant's  guUl 
to  a  moral  certainty  and  beyond  a  reason- 
able doubt,  although  they  may  not  be  en- 
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ttrely  ntlsfled  from  tbe  evldeiica  th«t  fb» 
ilefenOant,  and  no  otber  person,  committed 
the  alleged  oflense."  In  reversing  these 
cases  It  was  said  that  the  modification,  "al- 
thoi^fh  tb^  may  not  be  entirely  aatlsfled," 
eta,  was,  and  fras  Intended  to  be,  a  ma- 
terial quallflcatlon  of  the  first  clanse,  which 
contained  a  correct  statement  of  the  law. 
It  was  equivalent  to  ttiltng  the  Jury  that 
they  might  be  satisfied  to  a  moral  certainty 
and  beyond  a  reasonable  donbt,  bvt  at  the 
same  time  not  entirely  satisfied,  of  the  de- 
fendanfs  gnllt;  and  it  was  declared  by  this 
court  that,  when  a  Jniy  Is  satisfied  to  a  mor^ 
al  certain^  and  beyond  a  reasonable  doubt. 
It  must.  In  the  nature  of  things,  be  entirely 
satisfied.  Tlie  Instruction  was,  therefore, 
calculated  to  confuse  and  mlsl«id,  and  a 
very  apparent  Injury  to  the  defotdant  was 
thus  worked.  In  this  case,  however,  an  en- 
tirely different  Instruction  Is  presented.  It 
Is  an  Instruction  which  first  tells  the  jury 
that  the  guilt  of  the  defendant  must  be  es- 
tablished In  their  minds  to  a  moral  cer- 
tainty, and  beyond  a  reasonable  doubt  It 
wonld  seem  that  a  Juror  must  be  lacking  In 
common  Intelllgeace  if  so  much  of  the  lan- 
guage Is  not  to  bis  understanding  clear  and 
free  from  donbt  The  second  portion  of  the 
chai^  does  not  tend  to  mislead  or  confuse, 
as  In  the  cases  cited.  It  amounts  to  an  ad- 
ditional declaration  that  they  should  be  sat- 
isfied of  the  guilt  of  the  defendant  In  the 
otber  eases  the  jury  were  told  that  they 
need  not  be  entirely  satisfied.  It  would, 
doubtless,  have  been  as  w^  In  the  case  at 
bar  bad  tbe  court  given  the  Instruction 
without  eliminating  the  adverb,  but  we  are 
unable  to  see  that  the  Instruction  as  given 
was  either  erroneous  In  point  of  law  or 
could  have  confused  oe  misled  the  jury.  In 
Pet^e  V.  Cbeong  Foon  Ark,  61  Cal.  52T,  tbe 
pn^oaed  Instruction  was  well-nlgb  IdmUcal 
with  the  Instruction  here,  but  th«e  tbe  court 
refused  to  give  the  Instruction  abaolntely, 
while  here  It  gave  It  with  the  modlficaHon  In- 
dicated; and  It  does  not  appear  from  tbe  rec- 
ord that  any  equivalent  Instruction  was  given 
In  Its  place.  The  error  In  refusing  the  Instruc* 
tlon  was  therefore  dear.  The  Judgment  and 
order  appealed  from  are  theretbre  afflrmed» 


(lift  Cal.  4G3) 

BUBD  V.  COOPER  et  aL    (S.  F.  693.)! 
(Bapmne  Oourt  of  Oallfomla.    Dee.  SO,  1897.) 
AoooRD  AHD  BATisricrioK— ETtnBMOB— Relkabb 

— UKKSOWN  CLAlyil— lONOKlNCB  OP  THB  LaW. 

1.  Od  closing  up  stock  transactions  carried  on 
under  a  margin  contract,  the  brokers  delivered 
to  ttie  customer  a  sum  of  money  conceded  to  be 
doe  under  tbe  contract,  and  certain  stocks, 
which  were  not  received  at  any  agreed  price; 
and  the  customer  then  gave  a  receipt  In  Cull. 
Nothing  was  said  at  the  time,  or  at  any  previ- 
ous time,  about  any  right  of  the  customer,  ex* 
Ifltiug  by  virtue  of  the  constitution,  to  recover 
back  moneys  paid  under  the  contract  Code 
av  Proc.  1  18<B3,  subd.  8,  declares  that  it  is 
presumed  uat  a  thing  delivered  by  one  to  an- 
ether  betooged  to  the  bittab   HM,  nndar  Qt* 

A  Behsarfng  denied. 


Onde^  1 1621,  defining  an  **aeeord**  as  an  agree- 
ment to  accept  in  eztinetion  of  an  oblfcatlon 
something  different  from,  or  less  than,  that  ta 
whidi  the  person  so  agreeing  is  entitled,  that 
there  was  no  accord  or  satisfaction. 

2.  OIv.  Code.  I  1542.  provides  that  a  general 
release  does  not  extend  to  claims  which  tbe 
creditor  does  not  know  or  suspect  to  exist  in 
his  favor  at  the  time  of  executing  the  release, 
which,  if  known  by  him,  must  have  materially 
affected  his  settlement  with  the  debtor.  Hdd, 
that  tbe  section  applies,  although  tlie  creditor's 
ignorance  of  the  unknown  claim  was  occasion- 
ed by  his  ignorance  of  the  law. 

Commissioners'  decision.  D^rtment  1. 
Appeal  from  superior  court  city  and  county 
of  San  Prandsco;  James  M,  Seawell,  Judge. 

Action  by  J.  O.  Rued,  assignee  of  O.  A.  Ma- 
comber,  Insolvent  against  F.  T.  Cooper  and 
anotbw.  From  a  Judgment  for  defendants, 
and  an  order  denying  a  motion  for  a  new 
trial,  plaintiff  appeals.  Reversed 

Henley  ft  Costello,  for  appellant  R.  B. 
Garber  and  J,  U.  Allen,  for  respondoits. 

HAYNES,  0.  The  plaintiff  Is  the  assignee 
In  Insolvency  of  O.  A.  Macomber.  The  de- 
fendants were  formerly  co-partna«  as  Stanf 
&  Cooper,  stockbrokws  engaged  in  buying 
and  selling  shares  of  stock  In  mining  and 
other  corporations.  This  action  was  tvotigbt 
to  recover  from  the  defendants  a  large 
amount  of  money  advanced  by  Macomber  to 
the  defendants  for  the  purpose  of  buying, 
carrying,  and  selling  sliares  of  BtocHs.  In  min- 
ing corporations  for  said  Macoml>er  upon  a 
margin,  under  a  contract  tor  that  purpose. 
The  cause  was  tried  by  the  court  nnd  written 
findings  were  filed,  and  judgment  entered  for 
the  defendants;  and  plaintiff  appeals  from 
the  Judgment  and  from  an  order  denying 
his  motion  for  a  new  trial. 

The  court  found  the  agreement  to  have 
been  made  as  alleged,  and  that  pursuant 
thereto,  between  January  21,  1887,  and  Au- 
gust 19,  1887,  the  defendants  bought  and  sold 
for  Macomt>er  a  large  number  of  shares  of 
stock  In  various  mining  corporations  nptai  a 
margin,  and  that  between  said  dates  Macom- 
ber advanced  and  paid  to  defendants  undor 
said  contract  |S,903.70;  but  the  court  further 
found  that  defendants'  second  defense  was 
true,  and  upon  that  finding  gave  Judgment 
for  defendants.  Said  second  defense  was.  In 
substance,  that  on  July  19^  1887,  defendants 
paid  to  Macomber  |18&67,  and  delivered  to 
him  certain  shares  of  stock  In  certain  mining 
corporations,  and  '*tliat  said  sum  of  money 
and  said  shares  of  stock  were  received  and 
accepted  by  said  lilacomber  in  full  payment 
settlement  and  satisfaction  of  the  claim,  de- 
mand, and  cause  of  action  set  up  in  said 
amended  comidalnt"  Two  grounds  are  pre- 
sented upon  tbe  record,  upon  which  appelant 
claims  the  Judgment  should  l>e  reversed:  (1) 
That  tbe  evidence  does  not  Justly  the  find- 
Ing  In  favor  of  the  defendants  union  their  aald 
second  defense;  and  (2)  that  the  court  erxed  In 
sustaining  defendants*  objection  to  a  qneaUoD 
l^ut  to  Macomber  by  oooaatf  for  piaiatML 
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Section  26  of  artlde  4  of  tlw  conBtltntion, 
among  other  things,  prorldes  as  follows:  "All 
contracts  for  the  sale  of  shares  of  the  capital 
stock  of  tJSf  corporation  or  assodatifm,  on 
margin,  or  to  be  dellrered  at  a  fatnre  day, 
shall  be  Tdd,  and  any  money  paid  on  sD<!b 
contracts  may  be  recovered  by  the  party  pay- 
ing It  tj  snit  in  any  court  of  competent  Jurls- 
dtettoo."  The  court  below  and  cotmsel  for 
respondoit  treat  said  seccaid  defense  as  an  ac- 
cord and  satisfaction.  The  eTldence  relating 
thereto  Is  brief.  Ur.  Macomber's  testimony 
m  chief  vaa  as  follows:  *^  ranonber  that  a 
certain  rece^  was  exhibited  to  me  here,  and 
introduced  in  evidence;  havmg  been  given  by 
me  to  the  defendants  In  this  case  at  the  time 
I  wooDd  up  my  stock  trannctkms  with  them. 
At  the  time  the  receipt  was  glTen,  or  before 
then,  nothing  was  said  or  passed  between  my- 
self and  the  defendants  In  respect  to  any  cause 
of  acti(m  I  might  bare  to  recorer  bade  what 
moneys  I  had  paid  on  the  stock  transactions." 

Henley:  I  wlU  adc  you  now  It  yon  your- 
•df  knew  of  any  Instance  ct  any  law  In  the 
ctmstltutlon  of  tills  state,  or  of  any  law  at  all, 
antiioiialng  the  recoveiy  of  uum^  paid  In  on 
margin  stodc  tnuusctions,  at  the  time  of  the 
rignlng  of  that  receipt*'  The  qoestlQn  was 
objected  to  as  "Irrderant,  hounaterial.  and  In- 
competent; that  he  is  presumed  to  know  tiw 
law."  Said  objection  was  sustained,  and  tiiat 
mUng  Is  ass^ined  tta  error.  Defendant  Coop- 
er teatifled:  "On  Joly  38^  1887,  1  made  a  set- 
ttement  with  Mr.  Macomber,  and  he  signed 
the  foOowing  receipt:  'Date,  July  Id,  1887. 
Becetred  of  Stauf  ft  Coapm  |188JtT.  200  ImpL 
100  Confidence,  bala.  acct  In  fnlL  G.  A. 
ICacomber.'  I  atiked  him  to  give  me  a  rec^t 
In  full.  I  dfi^Toed  him  the  money  and  stocks, 
and  took  that  receipt"  It  was  further  testified 
that  the  only  transaction  after  that  was  that 
defendants  sold  certain  stocks  fbr  Macomber, 
which  he  brou^t  to  them  to  be  sold,  and 
whldi  were  sold  for  cash  and  accounted  for, 
and  a  receipt  covering  that  transaction  was 
takoi  on  August  18,  1887.  The  court  below, 
in  Its  oiAiion  (a  copy  of  ^ileh  is  In  the  tran- 
script), said  that  "the  only  question  is  whether 
there  has  been  an  accord  and  satisfaction.*^ 
The  Code  defines  an  "accord*'  as  "an  agree- 
ment to  Jxspt,  In  extinction  of  an  obligation, 
something  different  from  or  less  than  that  to 
whl^  the  pnsoD  agreeing  to  accept  Is  en- 
titled.** OlT.  Obde,  «  1621.  That  the  settle- 
ment of  July  19Ui  was  of  the  dealings  under 
the  contract  for  the  purchase  and  sale  of  min- 
ing stocks  vpan  a  margin,  upc»i  the  aasnmp- 
tion  that  those  ^i^iingf  were  regular  and  le- 
gal, cannot  be  doubted.  Macomber  expressly 
testified  that  nothing  was  said  at  that  time, 
ta  before,  about  tilie  moneys  be  had  advanced, 
and  vrtilch  the  court  fomd  to  hare  been  $3,- 
908.7%  nor  was  that  statement  disputed  by 
Cooper,  me  paym»it  of  the  money  was 
tiierefWe  of  a  sum  conceded  to  be  due  vnAee 
the  terms  of  the  contract.  As  to  the  shares  of 
stock  tiiat  were  delivered,  the  court  concluded 
tiia^  as  *it  does  nc^  aiwear  that  the  stocks 
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were  received  at  any  agreed  price,  tiie  pre- 
sumption arises  that  they  were  received  In  full 
satisfhctlon  of  all  demands  which  Macomber 
had  against  defendants,  and  that  no  infer- 
ence should  be  drawn  that  the  transaction  was 
not  Intended  as  a  fun  settiCTient  frmn  the  fact 
that  the  stocks  were  not  then  of  a  value  equal 
to  the  amount  of  money  which  Macomber  was 
thra  entitied  to  recover."  This  conelnsltm 
would  have  been  right  If  it  had  appeared  that 
the  present  claim  of  the  plaintiff  had  been 
known  or  considered.  There  was  no  evidence 
tending  to  show  lhat  the  stock  was  delivered 
tat  any  snCh  purpose,  or  trading  to  show  that 
the  stock  so  delivered  was  the  property  of  the 
defttidants,  while  the  presumption  Is  "that  a 
thli«  ddlvered  by  one  to  another  belonged  to 
the  latter."  Code  Olv.  Proc.  I  1868,  snbd.  a 
Thoe  wtm  no  dispute  or  ccoitroversy,  and 
hence  no  agreement  to  acc^t  sometiilng  dif- 
ferent from,  or  less  than,  that  to  which  Ma- 
comber was  legally  entitled,  and  therefore 
tiiere  was  no  accord;  and  the  payment  ot  a 
part  of  the  whole  debt  due  Is  not  a  good  satis- 
faction, even  if  accepted,  unless  the  amount 
of  tiM  dalm  Is  disputed;  and  tiiere  was  not 
then  or  theretofore  any  controversy,  both  par- 
ties, so  far  as  the  record  discloses,  having  act- 
ed upon  the  supposition  that  the  contract  and 
the  transactions  thereondtf  were  valid,  while 
the  cause  of  action  here  tovcdved  is  fur  mon^s 
advanced  to  defiendants  under  a  void  cm- 
tract  Unless,  therefore,  the  settiement  and 
receipt  of  Jnly  19.  iSSt,  operated  In  some  oth- 
er way  to  extlngutdi  m  bar  said  canse  of  ac- 
tum, the  judgment  aja>ealed  from  cannot  be 
sustained.  The  testimony  of  Mr.  Macombear 
was  that  nothing  was  said  at  or  before  the 
settlement  as  to  his  right  to  recover  back  the 
money  he  had  advanced,  and  it  was  then 
sought  to  be  shown  that  he  did  not  know  that 
he  had  such  right  The  question  put  for  that 
purpose  was  objected  to  up<m  that  ground  tiiat 
It  was  immaterial;  tiiat  he  ms  pronimed  to 
know  the  law.  The  discussion  of  the  case  by 
counsel  la  laqpdy  devoted  to  the  question  as  to 
whether  relief  can  be  granted  from  such  mis- 
take as  that  made  by  Macombn;  the  defend- 
ante  regarding  It  as  a  pure  mistake  or  Igno- 
rance of  law,  to  which  the  maxim,  "Ignorantla 
Juris  nemlnem  excusat,"  should  be  applied. 
As  to  the  general  rule  that  mistake  of  law, 
pure  and  simple.  Is  not  adequate  ground  for 
relief,  there  Is  no  coatrov»sy;  nor  Is  there 
any  serious  controversy  as  to  the  proposition 
that  there  are  exceptions  to  that  general  rule. 
We  do  not  however,  regard  this  as  a  mistake 
of  law,  pure  and  simple,  but  as  beUmglng  to  a 
distinct  class  recognized  by  law  writers  of 
acknoiriedged  ability,  and  sanctioned  by  nu- 
merous decisions,  ^s  dass  Is  defined  by  a 
general  mle  formulated  by  Prof.  Fomeroy, 
concerning  which  be  sayst  '^The  umnber  of 
decisions  which  support  It  and  which  it  ex- 
plains, is  very  great"  That  rule  Is  as  fol- 
lows: "Wherever  a  perstm  Is  Ignorant  or  mis- 
token  with  respect  to  his  own  antecedent  and 
existing  private  l^al  rights,  intorests^  estates. 
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duties,  liabilities,  or  other  ration,  either  of 
property  or  contract  or  personal  status,  and 
enters  Into  some  transaction,  the  legal  scope 
and  operation  of  which  he  correctly  apprehends 
and  understands,  for  the  purpose  of  affecting 
such  assumed  rights,  Interests,  or  relations,  or 
of  carrying  out  such  assumed  duties  or  liabili- 
ties, equity  will  grant  its  relief,  defensive  or 
afBrmative,  treating  the  mistake  as  analogous 
to,  if  not  Identical  with,  a  mistake  of  fact"  2 
Pom.  Eg.  Jur.  p.  1178,  §  819.  So,  la  1  Story, 
Eq.  Jur.  i  122,  p.  131,  it  Is  said:  "Indeed, 
where  the  party  acta  upon  the  misapprehen- 
sion that  he  has  no  title  at  all  la  the  property, 
it  seems  to  Involve  In  some  measure  a  mistake 
of  fact;  that  Is,  of  the  fact  of  ownership,  aris- 
ing from  a  mistake  of  law.  A  party  can 
hardly  be  said  to  intend  to  part  with  a  right 
or  title  of  whose  existence  he  Is  wholly  Igno- 
rant; and,  If  he  does  not  so  Intend,  a  court 
of  equity  will  In  ordinary  cases  relieve  him 
from  the  legal  effect  of  bistruments  which  sur- 
render such  unsuspected  right  or  title."  That 
there  are  decisions  which  are  Inconsistent 
with  the  foregoing  statements  of  the  law  Is 
not  disputed,  but  that  the  great  weight  of  au- 
thorl^,  both  English  and  American,  sustains 
the  views  expressed  in  the  above  quotations,  Is 
beyond  serious  controversy.  A  discussion  of 
the  many  cases  upon  this  subject,  however  in- 
teresting or  Instructive  It  might  be,  cannot  be 
indulged,  within  the  limits  of  an  opinion;  nor 
Is  it  necessary  to  give  a  construction  to  the 
provisions  of  the  Civil  Code  upon  the  subject 
of  mistake  (sections  1577  and  1678),  though 
we  see  no  conflict  between  those  sections  and 
the  law  as  stated  by  Pomeroy  and  Story, 
since.  If  It  be  regard^  as  a  mistake  of  fact, 
this  case  Is  within  sutidlvlslon  1  of  section 
1677,  and,  tC  a  mistake  of  law,  upon  the  rec- 
OTd  as  It  iB  before  us.  It  is  wltbln  lubdlvlslon 
1  of  section  1578. 

But  there  la  another  provision  of  the  Code 
upon  which  this  case  may  be  decided,  and 
which  Is  In  clear  accord  with  the  two  authori- 
ties we  have  above  quoted.  We  have  seen 
that  the  payment  of  the  money  and  the  deliv- 
ery of  the  stock  could  not  be  held  to  be  an 
accord  and  satisfaction;  and  since  there  is  no 
pretense  that  the  demand  has  been  speciflcally 
released,  or  has  otherwise  been  paid  or  satis- 
fied, if  the  receipt  can  cverate  to  defeat  plain- 
tiff's action  it  must  do  so  as  a  general  release. 
Section  1542,  Civ.  Code,  provides  as  fi^ows: 
"A  general  release  does  not  extend  to  claims 
which  the  creditor  do^  not  know  or  suspect 
to  exist  in  bis  favor  at  the  time  of  executing 
the  release,  which  if  known  by  him  must  have 
materially  affected  his  settlement  with  his 
debtor."  This  section.  It  will  be  observed,  does 
not  base  the  right  to  relief  upon  any  fraud  or 
concealment  by  the  debtor  or  other  person.  It 
Is  sufficient  that  the  creditor  does  not  know 
or  suspect  its  existence;  nor  is  It  material  that 
his  Ignorance  of  the  fact  of  its  existence  was 
occasioned  by  his  Ignorance  of  law.  It  was 
therefore  competent  and  material  to  show  by 
Macomber  that  when  he  gave  the  receipt  he 
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did  not  know  or  suspect  that  he  had  a  legal 
claim  against  the  defendants  for  the  money 
he  had  advanced  to  them  In  these  marginal 
stock  transactions.  The  question  put  to  Ma- 
comber was  evidently  tot  the  purpose  of  show- 
ing that  he  did  not  know  that  he  had  a  right 
to  recover  the  money  he  bad  advanced  to  the 
defendants,  but  It  should  have  been  directly 
to  the  point  whether  he  laiew  or  suspected  that 
he  had  such  right.  It  may  be  thought  that 
the  plaintiff's  claim  does  not  commend  itself 
to  the  equitable  consideration  of  the  court 
Macomber  Is  certainly  entitled  to  little  sym- 
pathy. But  the  constitutional  provision  un- 
der which  this  claim  la  made  Is  the  declara- 
tion of  a  public  policy,  and  In  that  light  the 
case  should  be  considered.  We  advise  that 
the  Judgment  and  order  appealed  from  be  re- 
versed, and  a  new  trial  ordered. 

I  ooncnr:  BELCHER,  0. 

I  concur  In  the  result:  BRITT,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  order 
appealed  from  are  reversed,  and  a  new  trial 
ordered. 


m  CaL  iW 

In  re  KASSOX'S  ESTATE.    (Sac.  411.) 

(Supreme  Court  of  California.   Dec.  Si,  1887.) 

Probate  Court— Jdrisdiction—Exboutors—At^ 
TOKMBT*B  FsKs—APPBAL—RBCoaD— Review. 

1.  The  claim  of  a  want  of  jnrisdlction  In  the 
court  to  make  an  order  allowing  an  execotor  a 
certain  amount  as  attorney's  fees  cannot  be 
supported  for  the  first  time  on  appeal,  on  the 
ground  that  It  was  made  without  notice  being 
served  on  the  parties  interested. 

2.  A  recital,  m  an  order  of  the  probate  court 
allowing  an  executor  a  certain  amount  as  at- 
torney's fees,  that  at  the  hearing  of  the  peti- 
tion all  parties  interested  in  the  estate  appoired 
and  took  part  in  the  proceedings,  must,  on  ap- 
peal, be  taken  as  true,  when  the  record  presents 
no  contradiction  thereof, 

B.  The  probate  court  has  poww  to  fix  the 
amount  to  be  allowed  an  executor  from  the  es- 
tate for  attorney's  fees. 

4.  A  contract  between  an  execotor  and  his 
attorney  that  the  latter's  fee  shall  be  fixed  by 
the  court  is  a  release  of  the  executor  from  any 
liability  therefor. 

5.  The  amount  to  be  allowed  an  executor  for 
attorney's  fees  may  be  fixed  by  the  court  dnr^ 
ing  the  progress  of  the  administration  before 
Bettl«nent  of  the  executor's  account 

Department  1.  Appeal  from  superior  court, 
San  Joaquin  county;  Joseph  H.  Bndd,  Judge. 

In  the  matter  of  the  estate  of  George  M. 
Easson,  deceased,  an  wder  was  made  allow- 
ing a  certain  amount  as  an  attom^'a  fee,  and 
the  executor  appeals.  Affirmed. 

John  A.  Percy,  for  appellant  J.  W.  Knox, 
In  pro.  per. 

6AR0UTTE,  J.  The  executor  has  appeal- 
ed from  an  order  of  the  probate  court  allow- 
ing him,  tor  the  use  of  tbe  attorney  who  had 
previously  represented  him  la  tbe  manage- 
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ment  of  tbe  estate,  a  fee  of  $3,000.  During 
tbe  progress  of  tbe  admlnlstratloD,  tbe  eiecn- 
tor  asked  for  a  substitution  of  attomeTS.  At 
tbe  bearing  of  tbls  application,  Knox,  the  pre- 
viously acting  attorney  for  the  executor,  ap- 
peared, and  asked  tbe  court  to  make  an  al- 
lowance out  of  the  funds  of  tbe  estate  to  the 
extent  of  the  value  of  the  services  he  had 
rendered.  A  substltntloii  of  attorneys  was 
ordered,  and  subsequently  thereto  tbe  court 
made  the  wd»  from  which  this  appeal  Is 
taken. 

Appellant  makes  tbe  point  that  tbe  order 
of  aUowance  was  made  without  notice,  and 
therefore  without  tbe  JnrisdfcUon  of  the  court. 
Bat,  aa  against  tbls  contention,  it  may  be  said 
that  a  hearing  of  the  matter  was  had,  an 
opposition  upon  tbe  part  of  tbe  legatees  and 
devisees  was  filed,  and  evidence  taken.  To 
be  sure,  tbls  written  opposition  Insisted  that 
the  court  had  no  jurisdiction  to  fix  tbe  amount 
of  compensation  to  be  allowed  tbe  executor  as 
an  attorney's  fee;  but  such  a  general  claim 
of  want  of  Jurisdiction  cannot  be  supported 
here  for  the  first  time  upon  the  ground  of 
lack  of  service  of  some  character  of  notice  of 
the  bearing  tQwn  the  parties  Interested. 
Again,  in  tbe  order  and  decree  making  the 
aUowance  it  is  recited  that,  "at  the  bearing 
of  said  petition  by  tbe  court,  tbe  said  executor 
of  tbe  will  of  said  deceased,  all  persons  \n- 
terested  in  tbe  estate  of  said  deceased,  or 
claiming  an  Interest  therein,  or  to  whom  dis- 
tribution thereof  should  be  made,  all  devisees 
and  legatees  under  the  wlU  of  said  deceased, 
tbe  next  of  kin  of  said  deceased,  all  unpaid 
claimants  against  said  estate,  and  all  creditors 
ot  said  deceased,  were  present,  by  tbeir  rep- 
resentatives and  attorneys,  or  personally,  and 
took  part  in  the  tnoceedings  bad  upon  said 
a^illcation."  The  record  before  us  presents 
no  contradiction  of  this  recital,  and  It  must 
be  taken  as  tvue. 

It  Is  next  claimed  that  the  court  had  no 
power  In  this  proceeding  to  determine  tbe 
amount  to  be  allowed  the  executor  as  an  at- 
torney's fee.  We  see  no  good  reason  why 
rach  power  did  not  exist.  It  certainly  Is  a 
usual  and  ordinary  practice.  The  determina- 
tion of  the  court  was  not,  as  appellant  would 
seem  to  think,  a  determination  of  the  char- 
actCT  of  the  contract  made  by  the  executor 
and  attorney  as  to  the  amount  of  fee  tbe 
attorney  was  to  be  paid  for  bis  services. 
Upon  tbe  contrary,  tbe  determination  of  tbe 
court  was  simply  as  to  tbe  amount  of  fee  tbe 
estate  should  be  held  to  pay.  If  the  executor 
agreed  to  pay  an  amount  in  excess  of  that 
sum,  then  such  excess  became  a  purely  per- 
sonal matter  between  the  contracting  parties. 
If,  by  special  contract  with  tbe  executtH-,  tbe 
atturney  had  agreed  to  perform  the  services 
for  a  specified  sum  which  was  less  than  the 
court  might  deem  the  services  worth  to  tbe 
estate,  then  another  question  would  be  pre- 
sented; but  there  Is  no  sucb  question  here, 
and  no  showing  to  that  effect.  Upon  tbe 
contrary,  bar  the  contract  of  tbe  parties,  the 


fee  was  to  be  fixed  by  tbe  court  according  to 
the  value  of  tbe  services  rendered;  and  such 
an  agreement  was  in  effect  a  perfect  release 
of  tbe  executor  from  any  liability  whatever 
for  an  attorney's  fee. 

By  appellant's  last  contention  It  Is  claimed 
that  the  court  could  not  settle  tbe  execubff's 
account  by  piecemeal,  and  that  this  attorney's 
fee  should  have  been  fixed  when  an  account 
waa  presented  to  the  court  for  settlement 
There  Is  no  good  reason  for  sucb  a  course  of 
procedure.  Often  It  may  be  tbe  better  prac- 
tice, and  more  convenient,  but  there  Is  no 
absolute  rule  of  law  requiring  It  Substantial- 
ly the  Identical  coivse  here  pursued  would 
have  been  followed  when  tbe  hearing  of  the 
account  came  on  before  tbe  court  Tbe 
amount  of  the  attorney's  fee  could  not  be 
set  forth  in  the  account,  for  the  court  bad 
not  yet  fixed  tbe  amount;  but  upon  the  hear- 
ing, aftfflr  taking  evidence  as  to  the  value  of 
the  service,  tbe  court  would  have  fixed  tbe 
amount,  and  have  settled  tbe  account  wltb 
sucb  amount  Inserted  therein.  Under  tbe  cir- 
cumstances here  presented,  a  payment  of  this 
fee  to  tbe  attorney  by  the  executor  will  ac- 
quit the  execute  of  liability  to  the  estate  as 
to  that  matter.  For  tbe  foregt^ng  reasons, 
the  order  o^wtled  trosn  Is  affirmed. 

We  ooocnr:   HABBISON,  J.;  TAN  FLBBT, 

J. 


1»  Cal.  JOt 
PEOPLE  V.  LUOHKTTI.    (Or.  312.) 
(Supreme  Ooart  of  California.    Jan.  4,  1888.) 
Larcbrt  —  PoflSBSsioN  ov  Btolbn  Ooods  —  Bx- 
PUKATION  —  QuasTION  KlB  JOKT  — EviDnCB— 
iNSTKUCTIOMS  —  HAKSILEaa  £rBOB—  WlTNBM  — 

CREDrBiUTT— New  Tiiial. 

1.  A  stolen  cow  waa  sold  by  defendant  the 
mornine  after  the  theft,  to  a  butcher,  who  tes- 
tified tiiBt  defendant  had  the  week  before  ask- 
ed lum  to  boy  a  cow.  Defendant  claimed  to 
have  sold  the  cow  for  another,  whom  he  met 
that  morning,  and  who  then  first  requested  him 
to  make  the  sale;  but  detendaut  made  no  ef- 
fort to  secure  corxoboruting  evidence.  Utid  to 
Bostain  a  conviction  of  larceny, 

2.  Evidence  of  the  offer  to  sell  a  cow,  made 
the  week  before,  was  not  so  remote  as  to  be 
inadmissible. 

3.  In  an  Instrnetion:  "Hie  mere  possession 
ot  stolen  property,  unexplained  by  the  defend- 
ant, however  soon  after  the  taking.  Is  not  sufil- 
eient  to  justify  a  conviction;  it  is  merely  a 
guilty  cfrcnmstance,"— the  last  clause  Is  not  er- 
roneous. 

4.  Even  if  erroneous.  It  would  not  be  prejudi- 
cial to  defendant,  where  another  instruction  was 
"that  the  mete  posseasioti  of  stolen  property  is 
not  BufBcient.  «  *  *  There  roost  be  other 
corroborating  cirenmBtancea  in  the  case,  satis- 
fying the  minds  of  the  Jury  beyond  a  reasona* 
ble  doubt,"  etc. 

5.  Code  Oiv.  Proc  }  2061,  snbd.  S,  which  pro* 
rides  that  "a  witoesa  false  In  one  part  of  Us 
testimony  Is  to  be  distrusted  In  others,"  means 
one  willfuliy  false. 

6.  Where  there  is  evidence,  on  a  prosecution 
for  larceny,  sufficient  to  sastain  conviction  of 
one  found  with  stolen  goods,  it  is  not  eiror  to 
refuse  an  instruction  that  "there  Is  no  evidence 
that  the  defendant  participated  In  the  actual 
stealing  of  tbe  cow.   The  evidence  In  this  case 
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only  ihovs  diat  tiie  defendant  iold  Bome  pnm- 
erty  alleged  to  have  been  stolen,  and  npon  this 
evidence  70a  cannot  conTict  the  defendant 
alone." 

7.  A  new  trial  will  not  be  sranted  on  the 
groond  of  material  evidence  not  presented  at 
the  trial,  where  the  party  was  aware  of  the  ex- 
istence of  such  evidence,  and  the  one  who  conid 
have  testified  to  it  was  in  fsonrt  during  part 
of  the  trkl,  and  no  cfEort  wu  made  tx»  secure 
his  testimony. 

Commissioner^  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county:  B.  N.  Smith,  Judge. 

Tllllo  Lucbettl  was  convicted  of  gnmd  lar> 
ceny,  and  he  appeals.  Affirmed. 

H.  H.  Appd,  A.  li.  NUes,  and  S.  O.  Whlt- 
n^,  for  appellant  Atl3r>  (i^en.  Fitzgerald, 
for  the  People^ 

HATNB8,  a  Appelant  was  convicted  of 
grand  larceny,  and,  bis  motion  for  a  new 
trial  having  been  denied,  be  was  sentenced  to 
Imprisonment  for  the  term  of  five  years. 
This  appeal  Is  from  ttie  judgment  and  the  or^ 
der  denying  a  nev  trial  AU  the  questtons  In 
the  case  are  pcoented  fay  the  motion  tor  a 
new  trlaL  The  evidence  tended  to  show  that 
the  cow  (the  property  alleged  to  have  been 
stolen)  was,  by  the  owner,  securely  tied  to  a 
tree  In  the  ownar's  lot.  In  the  dty  of  Los 
Angeles,  with  a  chain  and  halter,  on  the  even- 
ing of  October  28th,  and  was  missed  the  noct 
mfflmlng,  and  abont  9  t^clock  that  morning 
was  Hdd  to  a  batcbw  In  the  same  tAtj,  by 
flie  defendant  No  qnesUon  Is  made  as  to  a 
larceny  havhig  been  committed  by  some  one, 
and  that  the  defendant  sold  the  cow  to  the 
butcher  Is  admitted.  The  defendant  testifled 
In  his  omi  bdialf.  In  sobstance,  Uiat  he  left 
Ifonrovla  about  1  o*clo(ik  In  the  mombig,  to 
come  to  Lob  Angeles,  to  see  his  sweetheart 
nslng  his  stepfather's  horse  and  wagon;  that 
about  6  o'dock  he  overtook  Joe  RlTerlo,  on 
New  Main  street  leading  the  cow  that  was 
sold  to  ICr.  Sentons,  tbe  butcher;  that  Rl- 
verlo  spoke  to  him  about  seUbig  the  cow  In 
tiiB  country;  that  be  asked  Rlverlo  to  ride; 
that  Blveilo  got  on  the  wi^n,  and  tbe  cow 
gave  a  Jerk,  and  broke  the  hind  wheel  off  tiie 
wagon;  that  XUverfo  said,  "Now,  I  Imfte  tbe 
wheel  off  your  wagon;  you  can  sell  the  cow, 
and  get  five  dcdlars,  and  fix  your  whed^ 
that  he  saw  Yaloicia,  an  t^cw,  and  spoke 
to  him;  that  he  was  then  leading  his  horse 
with  the  harness  on,  ai^  "tbe  man  was  be* 
hind  me";  tiiat  he  took  his  horse  to  the  Mari- 
posa bam,  and  about  9  o'do^  went  to  the 
Boma  Hotel,  "to  meet  this  fellow,"  to  get 
mon^  to  fix  his  whe^  and  he  told  him  to  go 
and  sen  the  cow,  and  that  he  then  sold  the 
cow  to  Mr.  Sentous;  that  when  he  first  went 
to  file  batcher  shop,  Rtverlo  was  with  him, 
but  not  when  he  went  the  second  time,  and 
sold  the  cow;  that  he  sold  the  cow  In  Bl- 
verio's  name,  and  signed  Rlverlo's  name  to 
tiie  bin  of  sale,  because  be  told  falm  to  sdl 
the  cow.  Upon  cross-examination  he  testi- 
fled that  he  knew  Rlverlo  weU;  that  the  last 


time  be  taw  him  was  the  day  he  sold  the 
cow;  that  Bivolo  used  to  run  a  tamale  stand 
In  Los  Angeles;  that  he  did  not  ask  him 
where  be  got  the  cow;  that  he  said  be  was 
woiklng  in  San  Oabrlel,  and  they  gave  him 
the  cow  f<nr  his  work.  It  does  not  appear 
that  the  defraidant  made  or  caused  to  be 
made  any  effort  to  procure  the  presence  or 
arrest  of  Blvttlo.  The  policeman  Valenda, 
whom  he  said  he  saw  and  spoke  to  on  the 
street  between  4  and  5  o'dock  in  the  mom- 
ing,  while  he  was  leading  his  horse  and  Rl- 
verlo the  cow,  was  not  uamlned  as  a  wit- 
ness. He  was  eatipoauied  by  tbe  prosecutlOD, 
was  i^esent  at  the  trial  In  the  mondng,  but 
was  permitted  by  the  officer  to  go  away  with 
the  iwomlse  that  If  he  should  be  needed,  he 
would  be  sent  for.  It  does  not  appear  that 
he  was  informed  hjr  any  one  that  the  defend- 
ant desired  his  presence  or  Intended  to  call 
him  as  A  witness.  When  abont  to  close  the 
evidence  on  the  part  of  the  defendant  his  at- 
torn^ said:  **I  would  Uke  to  put  on  Mr.  Va- 
lencia, but  If  the  court  tUnks  I  have  not 
shown  dll^ence,  I  cannot  Insist  upon  it;" 
and  the  case  was  closed  without  Valencia's 
presence,  and  without  any  request  tor  deby, 
or  any  further  ettott  to  seenre  his  testimony. 
Sevnal  points  were  made  tor  reversal,  but 
these  will  be  noticed  In  a  different  order  from 
that  in  which  they  ace  presoited  by  appel- 
lant 

1.  It  is  contended  Oat  tbe  evidence  is  bunfll- 
dott  to  justify  the  verdict  Tbe  evidence  in 
this  esse  Is  wholly  circumstantial.  No  one 
saw  the  cow  takw  ficom  the  owner'a  lot  It 
was  found  In  defendants  pceseeskm  early  the 
nert  morning,  and  hoioe  the  question  is  pre- 
sented as  to  the  effect  to  be  glrai  to  awih 
possession  and  tin  detndantfs  e^iluiatloD  ot 
thefftctcf  hlspossesskm.  It  Is  said  by  Gtoeen- 
leaf :  "As  men  gmoally  own  ttw  personal 
property  they  possess,  proof  of  pooeoaolon  Is 
presumptive  proof  ot  ownorsh^  But  posMft* 
skML  of  the  fruits  of  crime  recoitiy  aftar  its 
commission  is  prima  fade  evidence  of  guilty 
pos8essl(m."  1  GreenL  Bv.  |  31k  But  there 
may  be  "guilty  possession"  tn  one  who  did  not 
commit  the  larceny,  as  in  the  case  of  toe  re- 
ceiver of  stolni  goods,  knovrlng  ttiem  to  have 
been  stolen,  oar  there  may  be  an  innoeect  poa- 
sesscw  of  stolen  goods,  as,  in  ttls  case,  toe 
butcher,  who  purchased  the  cow,  and  who, 
the  drcnmstsnees  all  show,  could  have  been 
neither  tbe  ttilef  nor  Uie  guilty  leeeiver  of  sto- 
len goods.  The  learned  author  above  quoted 
further  ssys:  the  next  plaosk  in  order  to 
Jostlfy  the  inferaiee  of  guUt  from  the  possos 
slon  ot  the  instruments  or  fruits  ot  crime,  it 
Is  important  that  It  be  a  recent  possession,  or 
BO  soon  after  the  commission  of  the  crime  as 
to  be  at  first  view  not  perfect^  omslstent  with 
Innocence.  In  the  case  of  larceny  toe  nature 
of  the  goods  Is  material  to  be  considered; 
since.  If  they  are  such  as  pass  readily  from 
hand  to  hand,  the  possession,  to  authorise  any 
suspicion  of  guilt  ought  to  be  mudi  mm  re- 
cent than  though  they  were  ot  a  kind  that  dr- 
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dilates  more  slowly,  or  Is  rarely  transmitted." 
The  author  then  cites  a  case  where  the  prisons: 
was  held  to  account  for  his  possession  of 
goods  stolen  two  months  before  they  were 
found  1b  his  possessioo,  and  other  cases  of  prop- 
erty of  a  difTerent  character  found  In  posses- 
sion of  the  accused  after  a  longer  Interval 
where  an  acquittal  was  directed,  and  adds: 
"But  In  other  eases  the  whole  matter  has  prop- 
erly been  l^t  at  large  to  the  Jury,  It  being  their 
province  to  consider  what  weight.  If  any,  ought 
to  be  given  to  the  evidence."  3  Greeol.  Ev. 
S  32. 

Appellant  contends  that,  having  given  a  rea- 
sonable accotmt  of  the  drcomstances  attend- 
ing hifl  possession  of  the  cow,  it  removes  the 
inference  of  guilt,  and  that,  therefore,  the  ver- 
dict should  have  been  In  his  favor.  But  wheth- 
er the  account  he  gave  was  either  true  or  rea- 
sonable was  for  the  jury  to  determine,  and  In 
such  case  we  cannot  disturb  the  verdict,  unless 
we  can  say  that  his  explanation  of  his  posses- 
sion was  so  clearly  and  evidently  true  that  the 
opposite  conclusion  could  only  be  reached  by 
a  Juiy  under  the  influ^ce  of  passion  or  preju- 
dice. We  think  the  Jury  rlghOy  concluded  that 
hla  story  was  fabricated,  and,  therefore,  that 
he  was  guilty  of  the  larceny.  In  this  connec- 
tion, and  as  tending  strongly  to  Justify  this 
conclusion  of  the  Jury,  we  may  add  to  the  facts 
already  Elated  the  testimony  of  Mr.  Bentous, 
ft  witness  caUed  for  the  prosecution,  who  testi- 
fied that  about  a  week  before  he  bought  the 
cow  the  defendant  came,  and  asked  if  he  want- 
ed to  buy  a  fat  cow,  which  he  said  was  on 
Pasadena  avenue,  five  or  six  mites  away;  that 
SentoQs  replied  he  woold  not  go  so  far  to  see 

but  "you  bring  the  cow,  and,  If  It  salts  me, 
I  will  buy  It."  If  the  defendant  had  made 
Uds  InquliT  the  day  before  he  brought  tiie 
stolen  cow  to  Ur.  Batons,  It  would  have  been 
cogent  evidence  that  he,  and  not  another,  had 
committed  the  larceny;  and,  while  the  lapee 
ot  a  we^  would  somewhat  weakot  Its  force, 
It  deaiiy  tends,  in  the  absence  of  any  explana- 
tion, to  connect  him  with  the  taking.  It  would 
very  naturally  lead  Mr.  Sentous  to  suppose 
ttiat  the  cow  he  brought  and  sold  to  him  was 
the  one  about  which  he  had  spoken  a  week 
before,  and.  If  so,  we  do  not  see  why  it  should 
not  Tpeopetfy  have  the  same  effect  upon  the 
Jtuy.  If  he  owned  a  cow  on  Pasadena  ave- 
nue, five  or  six  miles  from  the  city,  it  was  In 
his  power  to  show  that  fact,  and  thus  remove 
the  Inference;  and  his  failure  to  do  so  greatly 
added  to  the  Improbability  of  his  testimony  as 
to  the  dFComstances  under  which  be  obtained 
possession  of  the  stolen  property. 

In  this  connection  we  may  notice  defend- 
ant's objection  to  the  said  testimony  of  Mr. 
Sentous,  which  was  based  upon  the  ground 
that  it  occurred  prior  to  the  larceny.  This 
objection  was  properly  overruled,  for  rea- 
sons above  stated.  The  time  was  not  so  re- 
mote as  to  make  It  Inadmissible. 

2.  At  the  request  of  the  prosecution,  the 
court  gave  an  Instruction  in  which  the  fol- 
lowing language  was  nsad:  "The  mere  pos- 
Csl.Rep.  4»-6>  P^S 


session  of  stolen  pn^iterty,  unexplained  by  the 
defendant;  however  soon  after  the  taking,  is 
not  sufficient  to  Justify  a  conviction.  It  is 
merely  a  guilty  circumstance,  which,  taken 
In  connection  with  other  testimony,  is  to  de- 
termine the  question  of  guilt"  The  objec- 
tion made  by  appellant  to  this  instruction  is 
pointed  to  the  expression,  "It  is  merely  a 
guilty  circumstance."  It  Is  contended  that 
the  court  thereby  decided  for  the  Jury  a  ques- 
tion of  fact  In  other  parts  of  said  Instmc- 
iion  the  Jury  were  told  that  such  possession 
"is  a  circumstance  tending  In  some  degree  to 
show  guilt  but  no>t  snffldent,  standing  alone 
and  unsupported  by  other  evidence,  to  war- 
rant you  In  finding  him  guilty."  Xo  objec- 
tion la  taken  to  this  part  of  said  Instruction, 
and  we  see  no  material  distinction  between 
the  expressions  "a  guilty  circumstance"  and 
"a  circumstance  tending  In  some  degree  to 
show  guilt"  It  has  never  been  supposed 
that  the  possession  of  property  recently 
Btolra  was  of  Itself  evidence  of  innocence; 
but,  on  the  contrary,  the  average  Juror  would, 
if  unlnstructed,  at  once  assume  from  such 
unexplained  possession  that  the  possessor 
was  the  thief;  and  therefore  such  instruc- 
tlona  are  faroralde  to  the  accused,  though  in 
whatever  form  they  may  be  given  there  is  a 
necessary  implication  that  recent  and  unex- 
plained possession  does  tend  to  iMrove  guilt. 
This  implication  clearly  appears  In  an  in- 
struction given  to  the  jury  at  the  request  of 
the  defendant:  "That  the  mere  pMseeslon 
of  stolen  property  Is  not  sufficient  to  convict 
a  person  of  stealing  the  same.  There  must 
be  other  corroborating  circumstances  In  the 
case,  satisfying  the  minds  of  the  Jury  be- 
yond a  reasonable  doubt  that  the  accused  did 
some  act  or  thing  essential  to  the  commis- 
sion of  the  oS&OMe."  If  it  were  conceded 
that  the  use  of  the  words  "guilty  circum- 
stance" were  objectionable,  as  used  by  the 
court,  this  subsequent  instructiou  must  have 
corrected  any  erroneous  impression  made  ap- 
on  the  minds  ot  the  Jurors. 

8.  Subdivision  8,  i  2061,  Code  Civ.  Proc^  la 
as  ft^ows:  "A  witness  false  In  one  part  of 
his  testimony  Is  to  be  distrusted  In  others." 
The  defendant  requested  an  Instruction  sub- 
stantially covering  this  provision  of  the  Oode. 
The  court  modified  It  by  inserting  the  word 
"willfully"  before  the  word  "false,"  and  It  is 
contended  that  the  court  erred  in  doing  so. 
It  Is  argued  that  "one  is  not  more  worthy  of 
credit  who  either  Inadvertently,  negligently, 
or  Ignorantly  testifies  falsely  than  he  would 
be  If  he  testifies  wiUfnlly  so."  In  Pe<H>le  v. 
Spra^e,  6S  Cal.  493,  the  defendant  requested 
an  Instruction  in  the  exact  words  of  the 
statute  above  quoted,  and  the  court  modffied 
It,  as  was  done  here,  by  inserting  th'e  word 
"willfully"  in  the  same  place.  The  court 
said:  "The  word  'false'  is  not  the  equivalent 
of  'mistake,'  as  contended  for  by  defendant's 
counsel.  The  word  wilfully'  did  not  change 
the  effect  of  the  instruction  as  offered."  See, 
also.  People  T.  TreadweU.  09  OaL  288,  10 
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Fac.  502;  People  T.  Flynn,  78  Oal,  B15,  Ifi 
Pbc.  102;  and  Feosde  t.  Clark,  84  GaL  682, 
583,  24  Fac.  313. 

4.  The  defendant  requested  that  the  follow- 
ing Instmctlon  be  ^ven  to  tbe  jwr* 
court  InstructB  tbe  Jniy  tliat  there  te  no  evi- 
dence that  the  defendant  participated  In  the 
actual  stealing  of  the  cow.  The  evidence  In 
this  case  only  shows  that  ttie  d^endant  sold 
Home  property  alleged  to  have  been  stcden. 
and  upon  thla  evidence  yon  cannot  convict 
the  defendant  alone.*'  The  court  did  not  err 
m  refusing  It.  It  would  have  taken  the  case 
from  tbe  Jury,  and  cwnpdled  an  acquittal, 
and  we  have  already  held  that  there  was  avl- 
dence  snfiSdent  to  sub  tain  the  verdict 

6.  It  IB  ahK>  Insisted  that  tbe  court  should 
bave  granted  defendant's  modon  fw  a  new 
trlaL  This  motion  was  baaed  upon  a  ttate- 
uient  of  tbe  case  and  an  affidavit  made  by 
N'oberto  Valencia,  the  police  ofBcer  whom  the 
defendant  teetlfled  be  saw  and  voke  to  on 
the  street  white  he  was  leading  the  horse  and 
Rlverio  was  leadlog  the  cow.  Ti»  evidence 
that  was  heard  upon  the  trial  btfng  sufficient 
to  justify  the  verdict,  as  we  have  already 
seen.  It  on^  rwnalns  to  consider  whether  the 
affidavit  of  ValMula  required  the  court.  In 
the  proper  exercise  itf  Its  discretion,  to  grant 
the  motion.  The  taett  stated  tn  this  affi- 
davit conroborated  the  testimony  of  the  de- 
fendant  as  to  the  tact  of  meettng  him  and 
!ipeafclng  with  him  on  the  street,  and  that  an- 
other man  was  teadlng  the  cow,  and  were 
thwefore  materiaL  Valencia  was  present  at 
the  trial  as  a  wftness  for  the  prosecution,  but, 
as  appears  from  his  affidavit,  towards  even- 
ing absented  himself,  with  the  knovrtedge  of 
the  bafllffi,  who  told  Urn  that,  if  he  should 
be  wanted,  he  would  be  sent  tvr,  and  that 
be  (Ud  not  know  Oiat  tbe  defendant  wanted 
bim.  What  Valeiuia  eonld  have  testlfled  to 
vaa  wen  known  to  defendant,  and  Us  evi- 
dence is  not  therefore  newly  discovered;  bat 
for  some  reason  no  steps  were  taken  to  se- 
cure bis  attendance  as  a  witness  for  the  de- 
rendant  When  the  evidence  on  the  part  of 
the  defendant  was  about  to  be  closed,  his 
counsel  said  to  the  court:  "I  would  like  to 
put  on  Mr.  Valencia,  but,  if  the  court  thinks 
1  have  not  shown  diligence,  I  cannot  In^ 
upon  It**  It  must  be  clear  that  If  hie  lack 
of  diligence  was  such  that  be  could  not  ask 
tbe  court  tor  a  little  delay  to  procure  Ids 
presence  and  testimony,  the  affidavit  could 
not  Justin  the  court  In  granting  a  new  trial. 
Besides,  we  do  not  think  his  testimony  could 
have  properly  changed  the  result 

Some  other  exceptions  wwe  taken  during 
the  trial,  but  we  find  none  requiring  notice. 
The  Judgment  and  order  ^ipealed  Cram 
should  be  affirmed. 

Wo  ooneur:  8BARL8. 0.;  BBTFT,  O. 

FBB  OUBIAU.  For  the  reasons  given  In 
tbe  foregoing  opinion,  the  Judgm^t  and  or- 
dw  appealed  from  ar-i  affirmed* 
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0t  Cal.  nnrap.  SRtj 
SMITH  V.  FBRRIBS  ft  a  H.  BY.  OO.  et  at 

(No.  16,962.)  1 
(Supreme  Q>Drt  of  CaliforDla.    Dec  28,  1897.) 
Apfb*i< — UiviDBD  Court — Rulb  or  Propbrtt — 

ArriBHANCB— DiSORBTIOK— FAILtlRB  TO  OUBCV 

—Coapoaitioaa— Sales— BioH-n  or  SroaKHfOA- 
Hbs— NoTios  ov  Ubbti.vo  —  Ui.tba.  Vibes  — Di< 

aSOTORS— POWBBS—  DUTI BS— BOKDS— VaUDITT — 

BinracHiBBD  Capital  Stock— Fiormoua  Issua— 

PaKTIEB  — FLBADiaa  —  SoniOIBHOX  —  FKB80XP- 
TIONS. 

1.  Where  one  Justice  ot  the  snpmne  court  is 
disqualifled,  and  tbe  six  remaining  are  equally 
diridixl  in  (pinion,  the  judgment  will  be  af- 
firmed. 

2.  A  BtoeUudder  of  a  (Mrporatlon,  which  pnr^ 
chased  a  street  rallnMtd  ot  another  corporation 
and  aareed  to  assume  bonds  issned  by  it,  can- 
not raue  the  question  of  fraud  in  coDStnictlng 
the  road,  or  attack  the  validity  ot  the  bonds. 

8.  Where  a  corporation  pardiased  all  tbe 
property  of  another  corporation,  iaclnding  a 
street  tailway,  and  all  the  property  it  might  ac- 
quire, and  all  Its  rights,  except  its  right  to  be  a 
corporation,  and  assomed  certain  bonds  that  it 
haa  issued,  the  latter  corporation  is  a  necessary 
party  defendant,  where  a  stockholder  of  the 
former  attacks  tbe  validity  of  the  boads,  and 
charges  that  the  railway  was  fraudulently  con- 
structed. 

4.  It  is  not  ultra  vires  for  a  corporation  to 
assume  the  payment  of  bonds  that  were  issued 
by  another  corporation  in  violation  of  Qv.  Code 
I  809,  prcAibiting  the  contraction  of  debts  be- 
yond the  subscribed  capital  stock. 

6.  A  corporation  which,  in  payment  for  prop- 
erty, assumes  the  payment  of  bonds  issued  by 
another  corporati<»i,  cannot  retain  the  proper- 
ty, and  claim  the  bonds  were  invalid  as  heing 
overissued.  In  violation  of  Olv.  Oode.  |  309.  pro- 
hibiting the  contraction  of  debts  beyond  the 
■nbscribed  capital  stock. 

6.  Prior  to  the  statute  of  1889,  directors  ot  a 
corporation  had  power  to  create  an  original 
bonded  Indebtedness. 

7.  A  stockholder  claiming  tliat  bonds  Issued 
by  the  directors  were  void,  because  Issued  witb- 
oat  notice  to  the  stockholders,  must  allege  that 
the  stockholden  did  not  consent  to  tbe  meetlDR 
at  which  the  indebtedness  was  created,  as  Civ. 
Oode,  S  317,  provides  that  such  consent  abro- 
gates the  necessity  of  notice. 

8.  Bonds  of  a  corporation  issued  In  vlolatloo 
of  Civ.  Code,  S  309,  prohibiting  tbe  contnetlon 
<^  debts  beyond  the  subscribed  capital  atodt, 
are  not  void. 

9.  The  decision  of  the  supreme  court  thst 
bonds  of  a  corporation,  issued  in  violatitm  of 
Civ.  Code,  S  300,  are  not  void,  is  a  declaration 
of  a  mle  of  property,  and  will  not  be  overruled. 

lOi  Shares  of  stock  delivered  by  a  corporation 
to  the  stockholders  of  another  corporation,  as 
a  part  of  the  price  of  property  purchased  from 
It,  are  part  of  the  former  corporation's  capital 
stock,  withhi  av.  Code,  i  S06,  prohibiting  the 
creation  of  debts  by  a  corporation  b^ond  Its 
"subscribed  capital  stock," 

11.  Complaioant  alleged  that  a  corporation 
purchnsed  property  of  another  corporation 
worth  at  least  $1,9)0,000;  and  as  the  price  as- 
sumed an  indebtedness  of  $1,060,000,  and  is- 
sued to  the  latter  corporation's  stockholders  24,- 
750  shares  of  stock,  of  the  par  value  of  |2,47G,- 
000.  He  did  not  allege  that  the  former  corpo- 
ration had  any  property  before  aocb  purchase. 
Held,  that  there  was  no  fictitious  issue  of  stock, 
within  Const,  art  12,  I  11,  providing  that  aU 
"fictitious"  Issues  of  stock  shall  be  void. 

12.  A  dissatisfied  stockholder  alleged  ttiat  the 
directors,  in  pursuance  of  a  fraudulent  scheme, 
had  created  a  bonded  indebtedness  in  excess  of 
che  capital  stock,  and  had  purchased  certain 
property  of  another  corporation,  of  which  they 
were  sJso  directors,  and  in  paymmt  thwtfor 

aBeheaiing  denied. 
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had  Iisned  etoek  to  fts  Btockholdera,  and  had  aa* 
nuned  the  payment  of  illegal  bonds,  field,  he 
was  entitled  to  no  relief  that  could  not  be 
(ranted  to  the  corporation  itself. 

13.  ▲  stockholder  alleged  that  the  directors 
porch aaed  prtmerty  of  another  corporation  worth 
at  least  $1,200,000,  and  in  payment  therefor 
aned  shares  of  stock  of  the  par  value  of  S2,475,- 
000,  and  assamed  an  indebtedness  of  $l,0fiO,- 
OOOt.  He  did  not  allege  that  the  cwporation 
owned  any  pro.ierty  before  snch  purchase. 
BM,  he  did  not  show  that  he  was  injured. 

14.  Where  directors  of  a  cmporation  purchas- 
ed of  another  corporation,  of  which  they  were 
the  stockholders,  property  of  the  value  of  $1,- 
200,000.  and  in  payment  therefor  issued  to 
themseiTes  24,760  shares  of  stock,  of  the  par 
Talne  of  ^,476,000,  and  assumed  an  indebt- 
edness of  $1,060,000,  a  stockholder  of  the  for- 
mer corporation  Is  not  entitled  to  have  such  Is- 
sue of  stock  declared  void  and  fictitioua,  with- 
out setting  aside  the  whole  transaction. 

is.  Where  a  stoclduldef  of  a  corporation  al- 
leges  that  its  bwds  were  invalid,  aa  being  an 
overisBue.  it  will  be  presumed  the  bonds  are  in 
the  hands  of  bona  fide  holders,  in  the  absence 
of  alleRattons  to  the  contrary. 

16.  The  allegation  of  a  stockholder,  assailing 
the  isbue  of  bonds  by  the  directors,  "that  6  per 
cent,  bonds,  legally  Isaaed  and  properly  secured, 
were  worth  much  more  than  the  face  valne,  to 
wit,  15  per  cent  more  In  the  market,"  is  not 
an  allegation  that  the  6  per  cent,  bonds  issued 
by  the  corporation  were  worth  15  per  cent, 
premium. 

17.  A  stockholder's  allegation  that  certain  di- 
rectOFB  famished  labor  and  material  for  the 
corporation,  and  charged  large  profits  against 
it,  ^'with  the  consent  and  connivance  or'  the 
other  directors,  is  not  sufficient  to  show  Uabil- 

of  the  latter  directors. 

18.  An  allegation  that  a  corporation's  stock- 
holder "Is  informed  and  believes"  that  certain 
directors  furnished  labor  and  material  for  the 
corporation,  and  charged  large  profits  against 
It,  and  that  no  accounting  had  been  made,  is  in- 
sufficient on  demurrer. 

19.  A  purdiase  by  a  corporation  of  all  the  prop- 
erty of  another  corporation  Is  not  Told  merely 
bei^nse  the  boards  of  directors  of  both  cor- 
porations were  the  same. 

20.  A  tranRaction  by  directors  that  is  voidable 
only  will  not  be  set  aside  at  the  instance  of  the 
stockholder,  unless  he  shows  that  he  sustained 
damage. 

21.  A  complainant  cannot,  on  appeal,  first  com- 
plain of  error  in  sustaining  a  demurrer  with- 
out leave  to  amend. 

22.  It  Is  not  an  abuse  of  discretion  to  relnse 
leave  to  amend  a  fourth  amended  complaint. 

Beatty,  C.  and  Temple  and  Henshaw,  J3., 
dissenting. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  Ban  Francisco;  GbarieB 
W.  Slack.  Judge. 

6IU  by  J.  Howard  Smith  against  the  Fer^ 
rlQB  ft  OUfl  Houie  Railway  Company  and 
others.  Judgment  for  defendants,  and  plaln- 
tur  appeals.  AfiBrmed. 

J,  Howard  Smith,  la  pro.  per.  B.  F.  Pres- 
ton, PlUsbnry  ft  Hayne,  and  Page,  Eels  ft 
Wheeler,  for  respondents. 

PER  OUKIAM.  In  this  cause  Justice  HAB- 
BI80N  Is  disqualified:  and  of  the  other  mem- 
bers of  the  court  Justices  GABOUTTS;  TAN 
FLEET,  and  BfcFABLAND  are  ot  the  t^ln- 
lon  that  the  Judgmmt  should  he  affirmed,  and 
the  CHIEF  JUSTICE  and  Justices  TEMPLE 
and  HBNSHAW  are  of  the  opinion  that  the 
Jv^cment  should  be  rerenrnd.   The  cause 


has  been  pending  a  long  time,  and  repeated 
cmisultations  hare  demonstrated  tliat  the  said 
diOerances  among  the  Justices  are  pmaa- 
nent.  Few  this  reason*  and  upon  tlie  prin- 
ciple annoonced  in  Santa  Boea  City  B.  B.  t. 
Central  St  By.  Co.,  112  CaL  436,  M  Pans. 
783,  Frankel  t.  Deidesheimer.  93  CaL  78,  28 
Pae.  794,  and  Loco  t.  De  Toro,  88  Cal.  26, 
25  Faa  868,  tt  is  ordered  hf  the  court  that  the 
Judgment  herein  awealed  from  be,  and  fbe 
same  is  bmt^,  affirmed. 

The  views  ot  the  sereral  Justices  are  esE- 
pressed  in  tihe  following  (pinions: 

Opinion  of  affirmance  by  GABOU'iTE,  T. 

Plaintiff,  as  a  dissatlsfled  stockholder  of 
the  Ferries  ft  Cliff  House  BaUway  Company* 
a  corporation,  has  brought  this  action  against 
the  corporation,  Thomas  Brown  and  J.  B. 
Jarboe,  who  it  Is  alleged  are  the  trustees 
of  the  holders  of  the  bonds  of  the  corpora- 
tion, and  the  five  other  gentlemen  named  as 
defendants,  who  are  alleged  to  be  the  direc- 
tors of  the  corporation  defendant,  A  de- 
murrer was  fluatalned  to  the  fourth  amend- 
ed complant,  and  an  appeal  is  broui^t  to 
this  court  for  the  single  purpose  of  testing  the 
legal  sufficiency  of  that  pleading.  The  actton 
Is  essentially  one  in  ea^lty,  and  the  oonqilalnt 
by  Its  allegations  deals  vilth  the  aflCairs  and 
transactims  of  three  corporations,  namely,  the 
defendant  corporatloQ,  the  Powdl  Street-Ball- 
way  Company,  and  the  Park  ft  COifC  House 
Railway  Company. 

The  Powell  Street-Rail  way  Company  was 
organised  December  9,  1886,  and  the  five  de- 
fendants in  this  case,  who  are  alleged  to  be 
the  directors  of  the  def^dant  corporation,  or- 
ganized that  corporation,  and  constructed  and 
equipped  the  road.  As  to  tiie  manner  ttw 
stock  of  this  corporation  was  manipulated  and 
held  the  complaint  aUeges:  "DoCendants  Mar^ 
tin,  Ballard,  Alagee,  Adams,  and  I^nch  sub- 
scribed in  writing  for  barely  a  sufficient  num- 
ber of  shares  of  the  capital  stock  of  each 
said  corporations  as  would  entitle  them,  under 
the  statute,  to  Incorporate  each  of  said  com- 
panies, and  no  more.  In  the  Powell  Street- 
Ballway  Company  said  defendants  subscribed 
tor  f  or^  shares  each,  and  said  subscr^tion  list 
was  thereupon  dosed,  and  thereafter  all  of 
said  defoidattts  duly  became  stoi^lnldaa  in 
said  corporation  to  the  extent  ot  forty  shares 
each;  and  that,  except  tiie  aggregate  subscrip- 
tion of  two  hundred  shares,  ot  the  par  value 
of  920,000,  made  by  said  d^endants.  directors, 
no  other  shares  of  the  cairital  stock  of  said 
corporation  were  ever  subscribed  for  or  paid 
for  by  any  other  person,  association,  or  corpo- 
ration. Upon  September  12, 1887,  bonds  of  the 
FoweU  Street-BaUmy  Company  to  the  amount 
of  $70(^000  wwe  Issued  to  Martin  and  Ballard, 
two  of  the  directors,  In  psymatt  ot  the  con- 
struction of  the  road,  and  said  bonds  were  se- 
cured by  a  deed  of  trust  of  the  eorporate  par^ 
erty  to  defendants  Brown  and  Jarboe." 

The  Park  ft  Cliff  House  Railway  Company 
was  organized  October  13,  1887,  by  these 
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same  defendant  directors,  and  the  Bome  aUe* 

gatlons  generally  are  found  In  the  complaint 
with  reference  to  this  corporation  as  are  stated 
regarding  the  Powell  Street-Bailway  Company, 
except  that  tbe  amount  of  bonds  issued  by 
said  corporation  was  ¥350,000,  and  It  was  fur- 
ther allied:  "In  Park  &  OlUC  House  Railway 
Company  said  defendants  subscribed  for  twen- 
ty sbarea  each,  and  said  subscription  list  was 
thereupon  dosed,  and  thereafter  all  of  said  de- 
fendants duly  became  stockholders  In  said  cor- 
poration to  the  extent  of  said  twenty  shares 
each;  and  that,  except  said  aggregate  snb- 
scrlptlon  of  one  hundred  shares  of  the  par 
value  of  $10,000,  made  by  said  defendant  di- 
rectors, no  other  shares  of  the  capital  stock  of 
said  corporation  were  ever  subscribed  for  or 
paid  tor  by  any  other  pexaon,  association,  or 
eorporation." 

At  a  subsequent  date  the  defendant  corpora- 
tion was  organized  by  the  same  five  gentle- 
men, and  the  allegations  pertaining  thereto,  In 
effect,  are  the  same  as  those  we  hare  already 
stated  pertaining  to  the  other  corporations. 
We  also  find  this  aUegatlon:  "In  Ferries  & 
Cliff  House  Railway  Company  said  defendant 
directors  subscribed  for  fifty  shares  each,  and 
said  subscription  list  was  thereupon  dosed, 
and  thereafter  all  of  said  defendant  directors 
dnly  became  stoclEholders  in  said  corporation 
to  the  extent  of  said  fifty  shares  each;  and 
that,  except  said  aggregate  subscription  of  two 
hundred  and  fifty  shares,  of  the  par  value  of 
(25,000,  made  by  said  defendant  directors,  no 
other  shares  of  the  capital  stock  of  said  cor- 
poration were  ever  subscribed  for  or  paid  for 
by  any  other  person,  association,  or  corporation, 
and  that  the  remainder  of  said  capital  stock 
of  said  corporation  was  never  sold  to  or  bought 
and  paid  for  (dther  in  whole  or  in  part)  by 
any  other  person,  association,  or  corporation; 
that  the  same  remained,  continued  to  be,  and 
still  is  the  property  of  said  corporation."  It 
Is  further  alleged  that  the  proposed  capital 
stock  of  each  of  these  aforesaid  corporations 
was  divided  as  follows;  Powell  Street-Bail- 
way  Company,  $2,000,000,-20,000  shares,  of 
the  par  value  of  $100;  Park  &  Cliff  House 
Ballway  Company,  $500,000,-6,000  shares, 
par  value  $100;  Ferries  &  Cliff  House  Rall- 
wi^  Company,  $2,500,000,-25,000  shares,  par 
value  $100.  We  then  have  the  following  im- 
portant allegation:  "That  In  pursuance  of 
Ssid  fraudulent  scheme  defendants  Martin, 
Ballard,  Adams,  Magee,  and  Lynch,  with  the 
consent  of  said  Jarboe  and  Brown  and  the 
stockholders  of  said  corporations,  on  the  30tb 
day  of  December,  1887,  caused  the  Powdl 
Street-Railway  Company,  and  on  the  5tb  day 
of  March,  1888,  caused  and  procured  said 
Park  &  Cliff  House  Railway  Company,  for 
valuable  considerations,  and  by  good  and  suffl< 
dent  conveyances  and  assignments,  to  convey, 
assign,  transfer,  and  set  over  to  defendant 
Ferries  &  Cliff  House  Railway  Company  all 
the  property,  real  and  personal,  then  owned  or 
that  might  subsequently  be  acquired  by  both 
or  either  of  said  Powell  Street-Rallway  Com- 


pany or  Park  &  CllflF  B^uae  Railway  Com- 
pany, together  with  all  ri^ts,  interests  and 
frandilses,  vested  and  contingent,  of  each  or 
dther  of  said  corporations  (except  their  rl^t 
to  be  and  remain  a  ebrporation)."  It  further 
appears  that  the  consideration  for  this  transfer 
waa  a  guaranty  and  assumption  by  defendant 
corporation  of  all  the  bonded  Indebtedness  and 
other  liabilities  outstandli^  against  the  vraidor 
corporations,  and  also  the  Issuance  by  the  de- 
fendant corporation  of  all  its  unsubscribed 
capital  stock,  to  wit,  24,750  shares,  to  tiie 
stockholders  of  the  said  two  corporations.  In 
certain  proportions.  It  Is  further  alleged  that 
upon  February  13,  1889,  the  defendant  cor- 
poration created  a  bonded  Indebtedness  of 
$G50,000,  and  that  a  trust  deed  of  Its  property 
was  given  to  Brown  and  Jarboe  to  secure 
the  bondholders.  It  Is  also  alleged  that  the 
net  earnings  of  the  defendant  corporation  have 
been  $400,000,  and  that  this  nuMiey  has  been 
expended  in  paying  Interest  upon  the  bonded 
indebtedness  either  created  or  asstmied  by  the 
defendant  corporation.  It  Is  also  alleged  that 
such  application  of  the  earnings  was  unau- 
thorized in  law,  for  the  reason  that  all  of  these 
bonds,  with  the  exception  of  a  very  limited 
amount,  were  In  excess  of  the  subscribed  capi- 
tal stock  of  the  several  cocporatlons  and  void. 

Plaintiff,  by  his  prayer  for  relief,  asks  the 
court,  among  other  things:  (1)  To  quiet  the 
title  of  the  defendant  corporation  to  all  the 
property  received  by  the  txansfw  from  tbe 
Powell  Street-Railway  Company  and  the  Park 
&  Cliff  House  Railway  Company.  (2)  To  da- 
Clare  that  no  portion  of  the  capital  wiO(£k  of 
any  one  of  said  corporations  was  ever  sub- 
scribed for,  or  lawfully  Issued,  except  as  f<d- 
low3,  to  wit:  200  shares,  of  the  par  value  of 
$20,000,  in  the  Powell  Street-Rallway  Com- 
pany; 100  shares,  of  the  par  value  of  $10,00(^ 
in  the  Park  &  Cliff  House  Railway  Company; 
250  shares,  of  the  par  value  of  $23,000,  In  the 
Ferries  &  Cliff  House  Railway  Company.  0) 
To  declare  that  the  transfer  to  these  five  de- 
fendants, as  stockholders  of  the  first  two  eoet- 
poratlons  organized,  of  the  24,750  shares  of  the 
capital  stock  of  the  defendant  corporation,  la 
fraudulent.  Inoperative,  and  void,  (4)  To  de- 
clare that  the  agreement  entered  Into  on  the 
29th  day  of  December,  1887,  wherein  the  de- 
fendant corporation  assumed  certain  UablUtlea 
and  bonded  indebtedness  of  the  other  two  cor- 
porations, was  at  the  time  of  said  guaranty 
and  indorsement  an  unlawful  creatlcm  of 
bonded  Indebtedness  by  said  defendant  cor- 
poration, as  being  In  excess  of  $20,000,  the 
subscribed  capital  stock  of  the  Powell  Street- 
Railway  Company,  and  that  agreement  be  de- 
clared void,  In  so  far  as  It  attempts  to  hold 
the  defendant  corporation  to  a  greater  liability 
thereon  than  the  aforesaid  sum  of  $20,000; 
and  the  same  relief  is  asked  as  to  the  Park  St 
Cliff  House  Railway  Company  as  to  Its  In- 
debtedness over  and  above  the  sum  of  $5,000, 
the  amount  of  Its  subscribed  capital  stock.  <5) 
That  It  be  declared  that  the  $050,000  of  the 
bonded  Indebtedness  created  b^r  the  defeadaut 
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eorpolatloa  be  declared  an  unlawful  Increase 
of  ttB  bonded  indebtedness,  as  being  in  excess 
of  Its  snbaciibed  capital  stock,  and  also  that 
said  indebtedness  was  an  increase  of  Its  lia- 
Ulltles  witlwnt  the  consent  of  Its  stoddiolders 
first  bad  and  obtained.  ISiat  said  defend- 
ant directors  account  tot  all  numeys  received 
in  their  capacity  as  directors  of  the  defendant 
csorpontlon. 

The  forcing  facts  comprise  a  somewbat 
meager  statnnent  of  the  allegations  of  a  very 
Tolumlnous  bill  In  equity,  and  other  allegations 
tb^eof  will  be  noticed  as  we  meet  them  in 
the  consideration  of  the  rarlou  questkni  In- 
Tolved  In  this  litigation. 

Plaintiff  diarges  fraud  In  the  constmcdon 
of  the  Powell  Street  and  Park  St  Cliff  House 
roads,  and  also  alleges  that  the  amoant  of 
bonds  Issned  by  these  two  corporations  was 
In  excess  of  their  respective  sobscrlbed  capi- 
tal stock,  and  that  sncb  bonds  were  void  to 
the  extent  of  that  excess.  We  fall  to  see 
how  these  matters  are  Involved  in  the  present 
litigation.  The  plaintiff  never  was  a  stock- 
holder In  either  of  these  corporations,  and 
we  think  it  none  of  his  affairs  as  to  the  con- 
duct and  management  of  their  bnalness.  He 
Is  not  in  a  position  to  raise  a  question  of 
fraud  in  the  construction  of  the  roads,  or  to 
attack  the  validity  of  the  bonds,  as  having 
been  issned  without  warrant  of  law.  A<aln, 
neither  of  theaa  corporations  la  made  a  party 
defendant,  and  withoat  their  presence  the 
court  will  not  Investigate  their  acts  and  ad- 
judicate itpen  their  property  rights.  The 
only  sliadow  of  ground  upon  which  he  seems 
to  rely  to  give  blm  a  status  as  a  litigant  In 
this  regard  la  the  fact  that  the  defendant  cor> 
poiatton  assumed  the  payment  of  these 
bonds;  and  he  now  declares  the  bonds  void 
as  being  an  overlssne,  and,  being  void,  the 
net  profit  of  the  defendant  corporation  should 
not  be  applied  to  the  payment  of  interest  ac- 
cruing u{K)n  them.  The  position  of  plaintiff 
ts  untenable.  As  suggested,  the  proper  par- 
ties are  not  before  the  court  in  order  to  liti- 
gate the  validly  of  those  bonds.  Again, 
conceding  the  boads  unlawfully  Issned,  for 
the  reason  stated,  that  fact  does  not  nullify 
the  assumption  of  thdr  payment  by  the  de- 
fendant corporation.  There  is  no  condition 
tn  the  contract  entered  Into  between  these 
corpwatlons,  either  expressed  In  the  writing, 
or  to  be  Inferred  from  the  law.  that  the  as- 
sumption or  the  guaranty  of  this  indebted- 
ness waa  only  to  be  binding  as  against  the 
defendant  corporation  in  case  the  bonds  were 
in  all  respects  regularly  and  legally  Issued. 
Neither  Is  It  necessary  that  the  bonds  should 
be  regularly  and  legally  Issued  In  order  that 
the  defendant  might  bind  Itself  In  law  to  pay 
them  as  they  matured.  It  Is  no  more  true 
than  that  the  performance  of  any  contract 
merely  ultra  vires  might  not  be  guarantied 
by  a  third  party.  It  Is  the  law  of  this  state 
that  a  corporation,  for  a  valuable  considera- 
tion, may  guaranty  or  assume  the  debt  of  an- 
other  corporation.   Low  t.  Railroad  Co.,  52 


GaL  63.  Again,  the  assumption  ot  this  lift- 
blUty  was  based  ai>on  valuable  conslderatlona 
passing  from  the  other  two  corporations  to 
the  defendant  corporation,  and  while  retain- 
ing those  considerations  (and  It  expressly 
se^s  to  retain  them  by  this  pleading)  It  has 
no  right  to  say:  "The  llabiUly  is  not  a  valid 
one  against  the  corporations  creating  it,  and 
therefore  not  valid  against  mo,  and  I  win  not 
pay  It"  By  reason  of  the  foregoing  vlewa, 
we  dismiss  from  further  couslderatlon  any 
question  as  to  the  validity  of  the  bonds  which 
formed  a  part  of  the  consideration  for  the 
transfer  to  the  defendant  corporation  of  the 
various  properties,  rights,  and  franchises  of 
the  Powell  Street-Rallway  Company  and  the 
Park  &  Cliff  House  Railway  Company,  and 
also  as  to  any  question  as  to  charges  of  firaud 
pertaining  to  the  construction  of  the  roads  of 
these  two  aforesaid  corporations. 

Am  we  have  seen,  the  defendant  corpora- 
tl<m  assumed  the  payment  of  fl,050,000  of 
bonded  indebtedness  at  the  time  it  entered 
Into  the  contract  with  the  other  two  corpora- 
tions. Thereafter  It  created  a  bonded  IndeM- 
edness  of  Its  own  amounting  to  $650,000,  and 
It  Is  insisted  that,  as  against  It,  such  assumed 
indebtedness  and  its  own  individual  Indebt- 
edness are  both  void,  as  being  In  excess  of 
Its  subscribed  capital  stock,  the  allegations 
of  the  bill  being  that  Its  snbscribed  capital 
stock  Is  $26,000.  It  is  further  claimed  that 
the  f6&0,000  indebtedness  Is  void  as  having 
been  created  without  notice  to  the  stockhold- 
ers.  The  creation  of  the  defendant  corpora^ 
tlon's  bonded  Indebtedness  is  alleged  to  have 
taken  place  February  18,  1889,  and  at  that 
time  we  find  no  law  upon  the  ststute  books 
forbidding  the  directors  from  creating  a  bond- 
ed indebtedness.  The  law  as  It  then  stood 
prohibited  the  directors  from  increasing  a 
bonded  Indebtedness,  and  required  a  meeting 
of  the  stockholders  to  he  held  upon  due  notice 
to  accomplish  that  purpose.  But  the  crea- 
tion of  an  original  bonded  Indebtedness  ap- 
pears to  have  been  a  matter  wlttiln  the  wDl 
of  the  board  of  directors,  as  coming  within 
their  general  powers  as  such  officers;  and  it 
was  only  by  the  statute  of  1SS9.  which  took 
effect  after  this  Indebtedness  was  created, 
that  such  power  was  taken  from  the  board  of 
directors  and  given  to  the  stockholders.  But 
there  Is  another  reason  which  proves  the 
weakness  of  the  pleading.  It  is  for  the 
plaintiff  affirmatively  to  state  facts  which 
necessarily  show  this  Issue  of  bonds  to  be 
void,  and  it  is  not  neceasary  that  stodihold- 
ers  should  have  been  notified  as  prescribed  by 
the  law  m  order  that  a  bonded  indebtedness 
ml;;ht  be  created  at  such  meeting.  Section 
317  of  the  ClvU  Code  provides:  "When  all 
the  stockholders  or  members  of  a  corporation 
are  present  at  any  meeting,  however  called  or 
notified,  and  sign  a  written  consent  thereto 
on  the  records  of  such  meeting,  the  doings  of 
such  meeting  are  as  valid  as  If  had  at  a  meet- 
ing legally  called  and  noticed,"  Those  con- 
ditions may  have  been  present  at  this  meet- 
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ing,  and  It  was  for  the  pleader  to  allege  that 
such  was  not  the  fact;  for,  If  Buch  were  the 
fact,  the  failure  to  give  legal  notice  was 
wholly  Immaterial. 

Was  the  $650,000  Issue  of  bonds  Told,  as 
being  In  excess  of  the  subscribed  capital 
stock  of  the  defendant  corporation?  Plain- 
tiff's contention  to  this  effect  Is  maintained 
upon  the  ground  that  such  Issue  was  viola- 
tive of  section  309  of  the  Civil  Code,  wherein 
It  is  said  the  directors  of  corporations  must 
not  create  debts  beyond  their  subscribed  cap- 
ital stock.  In  the  very  recent  case  of  Under- 
hill  7.  Improvement  Co.,  93  CaL  300,  28  Pac 
1049,  this  identical  provision  of  section  309 
was  under  consideration,  and  It  was  there 
hdd,  upon  what  we  believe  to  be  sound  and 
convincing  reasons,  that  a  violation  of  this 
provision  of  the  law  by  the  board  of  direc- 
tors did  not  have  the  effect  of  rendering  the 
indebtedness  created  by  its  act  vcrfd.  And, 
unless  the  statute  plainly  and  unequivocally 
declared  that  such  would  be  the  penalty  vis- 
ited upon  creditors  dealing  with  the  directors 
of  the  corporation  under  those  conditions, 
we  would  be  loth  to  so  hold,  even  if  the  ques- 
tion were  one  of  first  impression;  for  the  ex- 
act outstanding  Indebtedness  of  a  corporation 
Is  often  little  less  difficult  to  ascertain  than 
that  of  a  private  Individual.  But,  in  addition 
to  these  considerations,  the  decision  in  that 
case  has  declared  a  rule  of  property,  bonds 
have  been  bought  and  sold  upon  the  faith  of 
It  the  business  world  has  dealt  and  con- 
tracted in  reliance  upon  the  law  as  there  de- 
clared, and  for  these  reasons  alone  the  inters 
pretatlon  of  that  provision  of  the  statute  as 
there  given  must  stand  until  the  lec^slatnre 
.sees  fit  to  otherwise  enact 

The  views  we  have  heretofore  expressed 
would  seem  tofullydlsposeof  plaintifTsclaim 
of  the  Invalidity  of  the  defendant  corpora- 
tion's bonds;  but  owing  to  other  questions 
arising  In  the  case,  and  the  bearings  which 
the  status  of  these  bonds  has  In  the  cun- 
sideratlon  of  those  matters,  we  will  further 
pursue  our  Investigation  as  to  the  validity 
of  this  $650,000  issue  of  bonds.  Section  S09 
of  the  Civil  Code  declares  the  directors  must 
create  no  debts  beyond  their  subscribed  cap- 
ital stock.  Let  us  assume  the  showing  to 
be  true  that  the  bonded  indebtedness  of  the 
defendant  corporation,  including  this  Issue 
of  bonds,  was  ¥1,700,000;  did  such  indebted- 
ness exceed  the  subscribed  capital  stock  of 
the  defendant  corporation?  Under  these 
conditions  the  important  question  directly 
presents  Itself:  What  Is  meant  by  the  term 
"subscribed  capital  stock,"  as  used  In  the 
statute?  The  allegation  of  the  bill  Is  that 
the  subscribed  capital  stock  of  the  defend- 
ant corporaUon  was  (25,000.  At  the  date 
of  the  issue  of  the  defendant  corporation's 
bonded  indebtedness  of  $050,000  the  corpo- 
i-atlon  was  then  indebted  In  the  siun  of  $1,- 
050,000  of  assumed  Indebtedness,  and  the 
status  of  its  stock  was  as  follows:  Two 
hundred  and  fifty  shares  of  the  value  of 


$25,000,  had  been  originally  subscribed,  and, 
of  course,  was  "subscribed  capital  stock"  In 
the  strict  and  technical  sense  of  the  phrase. 
The  balance  of  the  stock,  to  wit  24.750 
shares,  of  the  par  value  of  $2,475,000,  had 
been  Issued  some  months  prior  to  that  time, 
and  turned  over  to  the  stockholders  of  the 
Powell  Street-Raliway  Company  and  the 
Park  &  CUff  House  Ballway  Company  as 
part  of  the  consideration  for  the  properties 
of  various  kinds  transferred  by  them  to  the 
defendant  corporation.  Under  the  facta  of 
the  aforesaid  transaction,  we  are  firmly  con- 
vinced that  tills  24,750  shares  of  stock  was 
sut}scrlbed  capital  stock,  within  the  mean- 
ing of  section  309.  We  think  that  any  stock 
issued  for  a  valuable  consideration,  at  least 
for  any  of  those  valuable  considerations 
named  in  section  350  of  the  Civil  Code,  Is 
"subscribed  caplial  stock,"  as  the  phrase  Is 
used  in  this  chapter  of  the  Code.  Such  has 
been  the  construction  Inferentially  placed 
upon  this  provision  of  the  law  ever  since  its 
creation.  To  our  knowledge,  it  has  never 
l>ecn  assailed  or  doubted.  That  such  was 
the  Intention  of  the  lawmaking  power  is  ap- 
parent when  we  consider  section  322,  as  to 
the  stockholder's  liability  to  the  creditors  of 
the  corporation.  In  that  section  it  Is  pro- 
vided: "Each  stockholder  of  a  corporation 
Is  individually  •  •  •  liable  for  such  por- 
tions of  its  debts  and  liabilities  as  tbe 
amount  of  stock  or  shares  owned  by  him 
bears  to  the  whole  subscribed  capital  stock 
•  •  •  of  the  corporation,  and  for  a  like 
proportion  only  of  each  debt  or  claim 
against  the  corporation."  If  plaintiff's  con- 
tention be  sound,  then  under  this  provision 
he,  owning  100  shares  of  the  subscribed  cap- 
ital stock,  and  there  being  but  250  shares  in 
all  of  subscribed  capital  stock,  would  be  lia- 
ble for  two-fifths  of  this  debt  of  $1,700,000. 
If  It  was  sought  to  recover  It  from  the  stock- 
holders. If  such  conditions  should  ever  pre- 
sent themselves,  we  venture  to  believe  that 
plalntlfTs  views  of  the  law  would  undergo  a 
radical  change,  and  that  he  would  earnestly 
insist  upon  the  holders  of  the  24,750  shares 
paying  their  proportion  of  this  vast  indebt- 
edness. It  Is  too  plain  for  argument  that 
the  holders  of  the  24,750  shares  (if  the  trans- 
fer was  not  fictitious),  wherever  they  may 
be,  and  whoever  they  may  be,  would  be 
liable  for  their  respective  proportions  of  this 
indebtedness;  and,  if  liable  as  stockholders, 
then  certainly  their  own  stock  must  be  held 
to  form  a  part  of  the  great  whole  that  sec- 
tion 309  terms  the  "subscribed  capital 
stock,"  and  which  great  whole  forms  the 
amount  which  Is  absolutely  necessary  to  be 
determined  before  any  stockholder's  per- 
sonal liability  can  be  fixed. 

Section  331  of  the  Civil  Code  provides  for 
the  levying  of  an  assessment  upon  the  sub- 
scribed capital  stock  for  certain  purposes. 
In  Agricultural  Works  v.  Houser,  109  Gal.  1, 
41  Pac.  800,  a  case  was  presented  where  the 
corporation  directly  issued  to  the  defendant 
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400  sbarcB  of  Its  stock  in  cwuilderatlon  of 
the  transfer  to  it  of  a  certain  factory,  plant, 
etc.  In  tliat  case  the  corporation  treated 
these  400  shares  as  subscribed  capital  stoclc 
Dot  folly  paid  np,  and  brought  an  action, 
under  section  831,  to  recover  an  assessment 
levied  thereon.  This  court  held  that  the 
action  could  be  maintained  and  a  recovery 
bad.  In  one  of  the  briefs  filed  In  the  inter- 
est of  this  appellant,  It  is  conceded  that 
stock  issued  by  the  corporation  in  consid- 
eration of  coin  in  the  hand  would  be  eub- 
scribed  capital  stock.  Such  concession  ad- 
mits too  much  for  plaintiff's  cause,  for  the 
statute  Itself  (section  359)  provides:  "No 
corporation  shall  issue  stock  or  bonds  ex- 
cept for  money  paid,  labor  d<me,  or  prop- 
erty actually  received,  and  all  fictitious  In- 
crease of  stock  or  Indebtedness  Is  void."  It 
wQl  thus  be  observed  that  coin  paid  In  hand 
for  issued  stock  makes  that  stock  no  differ- 
ent and  no  more  valuable  than  though  It 
was  issued  for  labor  done,  or  Issued  in  ex- 
change for  property  Teceived,  as  in  the  case 
Just  cited. 

To  make  sure  what  Is  already  certain,  we 
add  another  consideration  for  the  conclu- 
sion we  have  reached.  Section  322  contem- 
plates that  a  creditor  may  recover  his  claim 
In  full  from  the  stockholders.  It  would 
seem  that  their  Insolvency  only  conld  defeat 
snch  recovery.  Every  stockholder  is  liable 
for  a  obtain  proportion  of  the  creditor's 
debt,  and  the  sum  of  the  liabilities  of  all 
the  stockholders  Is  equal  to  the  creditor's 
claim,  but  their  respective  liabilities  are 
pn^ortionate  to  the  subscribed  capital 
stock.  Hence  all  the  stock  held  by  all  the 
stockholders  must  be  equal  to  the  subscrib- 
ed capital  stock.  Of  course  stock  subscrib- 
ed, and  not  yet  issued,  bean  Its  proportion 
of  a  creditor's  debt 

The  value  of  the  propair  received  by  the 
defendant  corporation,  as  shown  by  the  bill, 
was  at  least  $1,200,000.  Deducting  the  as- 
sumed Indebtedness  of  $1,1^,000,  we  then 
find  the  consideration  for  this  Issue  of  24,- 
750  shares  was  property  of  the  value  of 
$160,000;  and,  when  we  consider  that  the 
plaintiff  falls  to  show  that  the  defendant 
corporation  owned  a  dollar's  worth  of  prop- 
erty at  the  date  of  this  transaction  with  the 
other  two  corporations,  we  are  not  prepared 
to  say  but  that  full  cash  value  was  ^aid  for 
thte  issue  of  stock,  and  upon  tills  state  of 
facts,  as  against  the  pleader,  we  will  as- 
sume such  to  be  the  fact  Under  no  circum- 
stances would  we  be  Justified  in  declaring 
the  Issue  fictitious  and  void.  In  considering 
the  meaning  of  the  word  "fictitious,"  as 
used  In  this  connection,  this  court  said  in 
Stein  T.  Howard,  6S  Gal.  616,  4  Pac.  662: 
"It  may  rery  properly  be  said  that  the  use 
of  the  word  'fictitious'  In  the  constitution, 
as  above  quoted,  was  as  In  contrast  with  the 
preceding  sentence,— as  If  to  say  that  stock 
Issued  for  money  paid,  labor  done,  or  prop- 
ortjr  actually  reoeived  (price  not  namet})  is 


not  fictitious."  For  the  foregoing  reasons 
we  conclude  that  the  "subscribed  capital 
stock"  of  the  defendant  corporation,  at  the 
time  tts  Issue  of  bonds  was  made,  was  $2,- 
500,000,  and  It  follows  therefrom  that  such 
Issue  did  not  create  a  debt  In  excess  of  Its 
subscribed  capital  stock. 

The  plaintiff  in  bringing  this  action  as  a 
dissatisfied  stockholder  stands  in  the  shoes 
of  the  defendant  corporation.  His  wrongs 
are  the  corporation's  wrongs.  He  can  have 
no  other.  He  Is  acting  for  the  corporation, 
and  Is  a  mere  nominal  plaintiff.  The  cor- 
poration Is  the  real  party  In  Interest  and 
any  Judgment  recovered  Inures  to  Its  benefit 
to  the  full  extent  as  If  It  were  the  plaintiff 
In  name,  and  was  actively  prosecuting  this 
litigation.  These  things  being  true,  plaintiff 
has  no  more  right  In  this  litigation,  nor  Is  he 
allowed  to  do  anything,  or  urge  any  grounds 
for  relief,  which  would  not  be  equally  po- 
tent In  a  court  of  equity  If  the  corporation 
Itself  was  seeking  redress  for  the  same  real 
or  Ima'ginary  wrongs.  Keeping  these  things 
in  view,  let  ns  examine  the  transaction  of 
1888,  wherein  the  deal  was  consummated  of 
transferring  all  the  property  rights  of  the 
Powell  Street-Railway  Company  and  the 
Park  &  Cliff  House  Railway  Company  to  the 
defendant  corporation.  In  return  for  an  as- 
sumption tipon  its  part  of  an  Indebtedness 
of  $1,060,000,  and  an  Issue  and  delivery  by 
It  of  24,760  shares  of  Its  stock  In  certain  pro< 
portions  to  the  stockholdera  of  these  two 
corporations.  Conceding  plaintiff  to  be  so 
situated  as  to  have  a  standing  in  this  litiga- 
tion which  entitles  him  to  assail  this  trans- 
action, let  us  consider  of  what  fraudulent 
acts  does  be  complain,  how  has  he  been 
injured,  and  what  relief  does  he  seek?  It 
Is  charged  that  the  issue  of  stock  made  at 
tills  time  by  the  defendant  corporation  was 
void  and  fictitious,  as  having  been  made 
without  consideration;  but  we  have  already 
seen  that  such  was  not  the  fact  and  that  it 
passed  for  a  very  valuable  consideration. 
It  Is  also  charged  that  the  five  defendant 
corporation  directors  converted  this  Issue  of 
stock  to  theli*  own  use.  Well,  If  It  was  tbeir 
stock,  if  the  Issue  and  transfer  of  It  to  them, 
as  stockholders  of  the  two  vendor  corpora- 
tions, was  a  valid  Issue  and  a  valid  transfer. 
It  was  their  property,  to  do  with  as  they 
pleased,  and  it  was  not  for  this  plaintiff,  or 
any  one  else,  to  complain  of  any  disposition 
of  It  that  to  tiiem  seemed  fit  and  proper. 
It  Is  alleged  that  they  sold  portions  of  this 
stock,  and  converted  the  proceeds  to  their 
own  use.  If  It  was  their  stock,  they  had  the 
undoubted  right  to  convert  the  proceeds.  It 
Is  also  said  the  transaction  was  void  be- 
cause the  defendant  corporation  thereby  as- 
sumed an  indebtedness  In  excess  of  its  sub- 
scribed capital  stock,  but  this  contention  we 
have  shown  possesses  no  merit 

Again,  how  was  plaintiff  Injured  by  this 
transaction?  How  was  his  corporation  In- 
Jored?  Wbat  injury  does  li«  allege?  Abso- 
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lately  nan&  If  no  «ach  deal  bad  taken 
place,  there  never  wonld  bave  been  |400,000 
ot  net  wmlngB  to  law  obonL  There  Is  no 
allesatloa  In  the  Tolumlnous  bill  that  this 
defendant  corporation  owed  a  dollar's  worth 
of  property  at  the  date  of  this  transactkm, 
and  we  asaume  that  It  did  not  Prior  to 
tihat  time  what  was  Its  stock  worth.  If  tt 
owned  no  pvopertjl  What  Is  the  actual 
cash  TOlue  of  a  share  of  stock  of  a  corpora- 
tion that  owns  no  properly,  wad  Is  without 
even  a  prospect  of  ever  owning  any?  And 
ancb  was  the  situation  of  this  defendant  cor^ 
poratlon  when  tMa  deal  was  perfected.  The 
plaintiff  shows  In  bis  pleading  that  this 
contract  the  defendant  corporation  made  m 
profit  of  fl60,000,  for  it  received  91.200,000 
worth  of  property  by  the  assumption  of  a 
debt  of  $1,000,000,  and,  consequenUy,  must 
have  received  for  ita  Issue  of  sbxA;  which 
was  practically  valueless  at  that  tlm^  the 
above  sum  of  $160,000.  Assuming  the  plain- 
tiff  to  have  been  a  stoi^older  prior  to  the 
time  when  this  transaction  was  consnm- 
mated,  was  his  stock  more  valuable  before 
or  after  t  By  any  mathematical  computa- 
tion posatble,  the  value  of  bis  stock  was  In- 
creased six  doUan  per  share.  Again,  If 
plaintiff  purchased  his  stock  prior  to  this 
transaction,  as  he  Insists,  the  corporation 
owning  no  property  whatever,  not  even  a 
franchise,  It  was  nothbig  but  a  shell,  and 
we  are  justified  in  assuming  that  he  paid 
less  for  his  stock  than  d  these  five  defend- 
ants for  the  24^760  shares.  Upon  the  diow- 
Ing  made  by  the  bill,  no  bijury  resulted  to 
the  defendant  corporation  firom  the  transac- 
tion, and  the  practice  of  a  few  such  wrongs 
would  have  made  the  plaintiff  a  millionaire. 

Xhere  is  no  principle  of  equity  which 
would  allow  this  plaintiff  to  attack  that 
transaction.  He  does  not  propose  to  do  the 
fair  thli^E.  He  asks  the  court  directly  by 
the  prayer  of  his  bill  to  give  him  an  the 
benefits  which  his  corporation  secured  by 
the  trade,  and  to  relieve  him  from  every 
burden  assumed.  He  wants  to  retain  all  the 
property  received  from  the  other  two  cor- 
porations, and  at  the  same  time  have  the  de- 
fendant corporation's  Issue  of  stock  and  Its 
assumption  of  the  bonded  Indebtedness  both 
declared  void.  If  the  corporation  was  here 
as  plaintiff  asking  such  relief,  it  would  pre- 
sent a  q)ectacle  not  pleasant  to  the  eyes  of 
a  court  of  equity;  and  yet  a  corporation  has 
no  heart  and  no  soul,  and  therefore  may  not 
always  appreciate  what  Is  exact  Justice  be- 
tween man  and  man.  It  surely  follows  that 
this  sight  Is  no  more  pleasant  for  equity  to 
b^old  when  presented  by  a  living  breath- 
ing plaintiff.  At  this  point  another  reason 
at  once  presents  Itself  why  the  Issue  of 
stock  by  the  defendant  corporation  should 
not  be  declared  void  and  fictitious.  It  was 
Issued  In  pursuance  of  a  contract,  as  part  of 
an  Immense  business  transaction,  and  as 
part  of  the  consideration  for  the  transfer  of 
vast  property  interests.    That  transaction 


to  one  and  Ins^uuaUe.  It  must  stand  or 
fall  altogether.  And  that  Issue  of  stock  can- 
not be  set  aside  and  canceled  unless  the 
whole  transaction  Is  set  aside  and  canceled. 
The  burdens  and  benefits  are  inseparably 
connected.  To  hold  otherwise  would  sanc- 
tion Injustice  and  dishonesty,  and  no  court 
will  be  found  to  so  declare. 

Is  the  plaintiff  entitled  to  an  accounting 
as  to  the  ¥600,000  Issue  of  bonds  and  the  9100,- 
000  net  profits  earned?  It  la  alleged  tiiat 
these  net  earnings  have  been  applied  to  the 
payment  ut  Interest  npon  outstanding  bonds. 
It  f  oUows  that.  If  the  bonds  are  valid,  the 
moneys  have  been  properly  ^dled.  As  to 
the  first  two  Issues  of  bonds,  amounting  to 
91^,000,  we  hold  them  to  be  valid.  Again, 
an  bonds  of  the  $660,000  Issue  In  the  bands 
of  bona  fide  holders  are  certainly  good  and. 
valid  bonds.  There  Is  no  allegation  In  the 
bill  that  any  of  the  $660,000  Issue  are  not 
now  In  the  bands  of  bona  fide  holders.  We 
than  assmne  tbem  to  be  In  sncfa  bands,  and 
the  result  fiows  ftom  such  assumption  thiU. 
the  $100,000  of  net  earnings  have  been  legally 
expended. 

We  have  already  dtq>oaed  ot  pbdntUTs  main 
attack  upon  the  validity  of  the  $600^000  it- 
sue  of  bonds  of  the  dafeodant  corporation. 
But  he  has  Inaugurated  many  otiura  of  leaser 
importance.  Some  of  fals  positions  are  not 
well  taken,  while  others  are  so  defective  in 
statement  as  to  go  for  naught  when  assailed 
by  technical  demurrer.  As  Ulustiative  of 
these  auctions  we  cite  the  following:  'That 
6  per  cent,  bonds,  U^slly  Issued  and  pmpaily 
secured,  were  worth  much  more  than  their 
face  value,  to  wit,  15  par  cent  more  In  Oils 
market"  As  an  allegation  tiiat  tJie  6  per 
cent  bonds  Issued  by  this  defendant  corpora- 
tion were  worth  15  per  cent,  premium,  this 
Is  a  total  CsIIure.  Again:  'That  plaintiff  la 
Informed  and  believes  that  for  the  purpose  ot 
more  fully  concealing  their  method  of  appro- 
priating the  bonds  and  moneys  ai  each  and 
all  of  said  corporations  •  •  •  defendants 
Martin  and  Ballard  (with  the  consent  and 
concdrance  of  defondants  Adams,  Hagee,  and 
Lynch)  furnished  the  materials  and  provided 
the  labor  to  woric  and  eanlp  said  railroad 
systems  under  the  firm  name  of  W.  H.  Mar>> 
tin  &  Co.;  that  large  profits  woe  made  and 
charged  against  the  defendant  corporation 
by  said  W.  H.  Martin  &  Co.;  that  no  account- 
ing has  ever  been  had  with  either  ct  sala 
corporations^  or  body  of  the  stockholderh 
thereof,  in  ref«ence  thereto."  If  this  lan- 
guage amounted  to  an  allegation  of  foct  It 
would  seem  that  the  llaUllty  set  out  would 
be  a  UabUlty  against  Martin  and  Ballard. 
They  made  the  profit  and  should  refund  It 
Doing  these  things  "with  the  consent  end 
connivance  of  the  dtfendants  Adams.  Magee, 
and  Ijnch"  Is  hardly  a  sufflcieat  auction 
to  show  a  liability  against  them.  Xet  con- 
ceding thdr  liability,  It  would  be  a  different 
liabiUty  from  tbat  of  Ballard  and  Martin. 
Bat  plaintiff  mly  alleges  that  he  "Is  informed 
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and  l)eUeTes"  tbese  tblngs.  Tbls  1b  not  a 
good  allegation.  A  denial  that  plaintlfl  *is 
Informed  and  beeves"  would  create  an  issue 
of  no  Importance  to  the  litigation.  The  de> 
faidants  sboold  not  be  called  apon  to  answer 
allfi«atlon8  of  this  kind,  and  as  to  aoch  mat 
ters  the  court  was  fully  juSfled  in  suataln- 
ims  the  demurrw. 

We  C(Naclude  our  Inrestlgatlon  with  a  paaa- 
Ing  notice  of  one  additional  matter.  At  the 
date  of  the  deal  between  these  coritoratlons 
tlie  directors  of  all  of  than  w«e  the  same. 
If  the  defendant  corporation  bad  ottao-  stock- 
holders than  Its  five  directors,  the  plaintiff 
jwobaUy  stood  alone  in  that  capadty.  As 
already  sbown,  eUmlnatlng  his  interest,  this 
transaction  was  unassailable  from  all  points; 
but,  allowing  hte  status  as  a  stockholder  at 
that  time,  the  mere  fact  that  these  corpora- 
tions dealt  with  each  other,  all  baring  the 
same  board  of  directors,  does  not  stamp  the 
transaction  void  ipso  facto.  It  Is  no  more 
Told  than  though  one  director  should  sell  his 
corporation  a  plant  for  the  conduct  of  a  fac- 
tory. Under  any  circumstances,  It  would 
only  be  Toldable.  Oil  Co.  r.  Marbnry,  91  U. 
S.  C87;  Hammond  t.  Hopkins,  148  U.  S.  224, 
12  Sup.  Ct  418;  Barr  r.  Railroad  Co.,  125  N. 
T.  268,  26  N.  D.  14C.  If  the  contract  was 
made  in  good  faith;  if  It  was  profltaUe  to 
the  stockholders  of  the  defendant  corpora- 
tion; if,  as  we  have  shown  in  this  ease,  the 
defendant  corporation  received  at  least  $150,- 
000  worth  of  property  for  nothing,— we  hard- 
ly see  how  a  dissatisfied  stockholder,  indul- 
ging in  the  wild  presnmptlon  that  such  a  one 
could  be  found,  would  be  able  to  avoid  It  In 
a  court  of  equity.  It  would  not  seem  that 
one  disss  tlsflcd  stockholder  coidd  avoid  It,  If 
one  hundred  others  were  satlsfled  with  and 
actively  approved  it  Under  those  conditions 
he  would  have  no  canse  of  comi^alnt.  Be 
woold  show  no  equity,  and  a  dianc^r 
would  not  listen  to  him  for  a  momoit  On 
tbe  face  of  the  bill  It  would  appear  that  he 
was  not  truly  representlDg  the  corporation, 
viz.  the  stockholders,  and  he  would  have  no 
standing  in  court  "The  rule  is  well  estalh 
llahed  that  unless  under  peculiar  and  ezcep- 
ti<aial  circumstances,  a  court  of  equity  will 
not  Interfere  to  set  aside  a  transaction  In  it- 
self voidable  only,  unless  it  appears  that  the 
complainant  has  sustained  or  may  sustain 
some  damage."  Hill  v.  Nlsbet  100  Ind.  854. 
Mr.  Thompson,  in  his  work  upon  Corpora- 
tions (volume  4,  i  4492),  says:  "Moreover, 
the  conduct  complained  of  must  work  substan- 
tial injury  to  the  corporation,  or  at  least  to 
the  complaining  stockholder.  If  the  injuiy 
Is  slight  and  inconsiderable,  and  affects  all 
stockholders  alike,  and  no  other  stockholder 
complains,  it  vrlU  not  afford  ground  of  equlta- 
ble  relief.  OKlng  Albers  v.  Bxchange,  45 
Ma  App.  206.  Thus  It  was  held  that  a  pur- 
chase made  by  a  corporation  would  not  be 
set  aside  because  one  of  the  directors  was 
shown  to  have  been  interested  in  it  where  it 
wrought  no  damese  to  tbe  eomplalniog  stock- 


holder. Citing  Hill  V.  Nlsbet  100  Ind.  841. 
So,  where  a  contract  with  a  corporation  is  ful- 
filled to  the  satisfaction  of  the  directors,  and 
it  appears  that  the  work  is  beneficial  to  the 
corporation  and  done  on  favorable  terms,  a 
court  of  equity  will  not  enjoin  tiie  payment 
of  the  stipulated  compensation,  on  the  allega- 
tion of  one  of  tbe  stodEholdns  that  there  Is  a 
secret  agreement  between  one  of  the  directors 
and  the  contractor  to  divide  the  profits.  Cit- 
ing Havens  v.  Hoyt  59  N.  0, 115.  So,  where 
a  corporation  was  insolvent  and  unable  to 
continue  its  business,  and  the  directors  sold 
the  corporate  property  to  a  new  corporation, 
of  which  they  were  the  ofQcers  and  stodiihold- 
ers,  and  certain  stockholders  of  the  old  cor- 
poration brought  an  equitable  action,  all^daft 
that  the  property  bad  been  sold  for  less  than 
Its  value,  it  was  held  that  they  could  not  un- 
do the  transaction,  but  could  recover  only 
the  losses  sustained  by  the  old  corporation 
by  reason  of  the  price  received;  and  it  ap- 
pearing that  the  property  sold  for  more  than 
It  was  worth,  and  that  the  old  corporation 
and  the  stockholders  were  tbe  gainers  through 
the  transaction,  it  was  held  that  the  plain- 
tiffs were  not  entitied  to  any  reUef.  Citing 
Manufacturers'  Sav.  Bank  v.  Big  Muddy  Iron 
Co.,  97  Mo.  38, 10  S.  W.  866."  It  Is  conceded 
that  there  are  transactions  which  courts  of 
equity  will  set  aside  on  grounds  of  public  pol- 
icy, simply  because  they  operate  to  place  the 
trustees  In  a  position  antagonistic  to  the  Inters 
ests  of  the  cestui  que  trust  and  this,  too,  re- 
gardless of  any  question  of  benefit  to  be  de- 
rived by  the  beneficiary  from  the  transaction. 
But  when  the  directors  In  making  the  con- 
tract are  acting  for  corporations  upon  both 
sides,  the  i^>plIcation  of  that  principle  would 
seem  to  be  somewhat  different  San  Diego, 
O.  T.  &  P.  B.  B.  Co.  V.  Pacific  Beach  Co.,  112 
Oal.  53,  44  Pac.  383.  StUI,  tbls  Is  not  a  con- 
tract opposed  to  public  policy,  and  therefore 
is  not  void.  We  have  no  doubt  but  that  this 
transaction  could  have  been  ratified  by  the 
stockholders  of  the  defendant  corporation, 
and,  If  that  be  so,  public  policy  did  not  for- 
bid it;  for,  If  opposed  to  public  policy,  It 
would  have  been  beyond  all  ratification. 

It  follows  from  what  has  already  been  said 
that  the  bill  is  demurrable  upon  grounds  too 
numerous  to  mention.  For  the  relief  sought 
by  tbe  prayer  there  la  a  substantial  nonjoinder 
of  parties  defendant  As  against  the  parties 
defendant  there  Is  a  fatal  misjoinder  of  causes 
of  action.  The  statute  of  limitations  Is  a 
bar  to  a  large  portion  of  the  relief  sought 
Tbe  bill  is  ambiguous  and  uncertain  in  scores 
of  paragraphs.  Necessarily  the  order  of  the 
trial  court  In  sustaining  the  demurrer  was 
legally  sound  beyond  all  doubt  And  the  only 
question  remaining  on  which  plaintiff  may 
rest  Is  that  the  court  abused  Its  discretion  in 
not  allowing  him  to  amend  the  bill.  Tbe  rec- 
ord nowhm  discloses  that  he  asked  to  amend, 
and,  in  the  absence  of  such  a  showing,  It 
must  be  presumed  that  he  concluded  to  stand 
or  fall  upon  his  fifth  c<nnplalnt.   Backl^  t. 
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Howe,  86  CaL  605,  25  Pac.  132.  But  concede 
ing  to  the  contrary,  and  tliat  he  was  anxious 
and  read7  to  make  the  sixth  effort,  how  can  it 
be  said  that  the  trial  court  abused  its  discre- 
tion in  denTlng  bis  nquestT  The  pvesent  bill 
is  the  fifth  attempt  and  fourth  amended  plead- 
ing. Having  failed  so  signally  npon  a  fifth 
effort,  we  aze  clear  that  the  trial  court  In  Its 
discretion  was  fully  Justified  In  asgnmlng  that 
a  sixth,  seventh,  and  eighth  effort  would  like- 
wise fail,  and  tliat  the  fault  ci  the  pleading 
did  not  lie  in  the  pleader,  but  in  tlie  tects. 
Plaintiff  hBB  labored  for  21  months  to  make 
a  proper  pleading,  and  failed.  He  has  been 
allowed  time  enough;  at  least  it  cannot  be 
said  that  the  trial  court  abused  Its  discretion 
In  endlz%  the  matter.  The  Judgment  Is  af- 
firmed. 

We  concur:  McFARLAND,  X;  VAN 
FLEET,  J. 

Opinion  for  Reversal  by  BEATTT,  C  7. 

This  Is  an  appeal  by  the  platntiff  from  the 
Judgment  of  the  superior  court  rendered  In 
pursuance  of  an  order  sustaining  the  demur- 
rers of  the  several  defendants  to  a  fourth 
amended  complaint,  and  refusing  leave  to 
further  amend.  There  is  no  bill  of  exceptions, 
and  the  record  CMisists  exclusively  of  the 
fourth  amended  complaint,  the  demurrers,  the 
order  sustaining  them,  and  the  Judgment  In 
favor  of  the  defendants  for  thebr  eoata.  The 
attempt  of  plaintiff  to  make  an  addition  to 
this  record  by  filing  a  certified  copy  of  a 
demurrer  to  one  of  bis  former  comidalnts  Is 
resisted  by  defendants,  but  since  the  only 
object  ot  plaintiff  Is  to  show  by  this  means 
that  defendants  are  now  estopped  to  raise 
swne  of  the  specific  objectlcms  contained  In 
their  last  demurrer,  and  since  the  objections 
which  he  tbm  aeeka  to  obviate  are  immaterial, 
it  will  be  unnecessary  to  comlder  either  the 
amendment  or  the  objections  to  IL 

The  complaint  deals  with  a  number  ot  trans- 
actions, and  la  very  long  and  inv<dved.  It 
does  not  f(dlow  a  chronological  order,  <a  any 
order,  and  the  facts  are  not  alleged  with  the 
clearness  and  precislcoi  required  in  pleading. 
It  contains  much  that  Is  irrelevant  and  is  In 
several  particulars  uncertain  ai^  ambiguous. 
I  shall  endeavor  to  state,  as  well  as  I  can  in 
reasonable  space,  the  facts  npon  which  the 
plaintiff  seeks  to  recover; 

It  is  alleged  that  on  or  about  the  9th  day 
of  December,  1886,  the  defendants  W.  B. 
Martin,  John  Ballard,  W.  3.  Adams,  Thomas 
Magee,  and  H.  H.  Lynch  "combined  together, 
connived,  and  concocted  a  baudulent  scheme 
to  acquire  firanchlses  to  construct,  equip,  and 
opmite  street  railroads  In  the  city  of  San 
Francl8C(^  state  of  California;  to  convey  said 
franchises  to  the  street-railway  ccH^wrations 
herebiafter  mentloned,^  and  organised  by  said 
defendants;  to  fraudulently  and  unlawfully 
issue  to  themselves,  and  thereupon  divide 
among  themselves,  and  convert  to  their  own 
use,  without  subscribing  or  payiJ(V  therefor* 


the  entire  unsubscribed  for  shares  of  capital 
stock  of  each  of  said  corporations,  and  to 
fraudulentty  issue  said  shares  of  stodi*  and 
enter  the  same  upon  the  bocdn  of  the  oop> 
poratlotts  as  fully-paid  shares,  and  thus  de- 
ceive and  mislead  future  porchasers  ot  said 
stock  and  credltns  of  said  corporatl«i8  as 
to  the  financial  condition  of  said  corporatiaDS 
and  the  Intrinsic  value  of  said  shares  of 
stock,  and  this  means  Illegally  obtain  and 
maintain  the  control  of  said  corporations  and 
their  franchises  and  affairs,  by  voting  and 
naing  as  their  own  property  said  anaubscrlbed 
and  unpald-for  shares  of  c^tal  stock;  to 
illegally  vote  to  tbemsdvea,  while  meaSm 
of  the  board  of  directors  of  said  coivotatlaiis, 
and  thus  receive  and  appropriate  to  their  own 
use,  divers  and  large  sums  of  money  as  sal- 
aries, compensation  for  servioss  and  interest 
on  money  loaned  bj  or  through  the  dirccters 
of  said  corptKations;  to  cause  said  cfnpoca- 
tions  to  illegally  create  bonded  indtfitedneaft 
vastly  in  excess  at  the  amount  ot  the  sub- 
scribed capital  stock  of  said  corporati<Mia,  and 
b^tmd  tJie  ability  of  each  or  any  ct  said  oor- 
ponitloQS  to  repay;  to  iUegaUy  issue  to  tbem- 
selves  and  appropriate  said  bonds  to  the  sole 
use  and  benefit  of  said  defendante  Martin, 
Ballard,  Adams,  Magee,  and  Lynch;  tmd  to 
fraudulently  aroroprlate  to  thstr  own  use 
the  entire  net  ^rninga  of  said  defendant  eor- 
poratim,*' 

I  have  presoited  thta  paragnmh  oi  the  com- 
plaint hi  its  Ittoal  terms,  because  tt  sets  forth 
the  alleged  conqdracy.  In  pursuance  of  wUcb 
all  the  subsequent  acte  of  the  five  defeortanm 
named,  whether  wnmgfnl,  Uamdeaa,  or  lavdar 
ble,  are  charged  to  have  been  done. 

The  first  thing  fhej  did  was  to  obtain,  by 
means  of  ordiranees  ot  tbe  dty  ot  San  BVan- 
dsco  (and  without  paying  the  cHy  anything 
therefor),  various  franchises  for  the  construc- 
tion and  <q;>eratl<»L  of  street  railways.  Throng 
out  the  complaint  and  argument  oa  the  part  of 
plaintiff  it  Is  assumed,  as  tme  (tf  the  material 
facts  of  the  caae,  that  these  franchises— cov- 
ering many  miles  of  the  streete  of  the  city- 
were  of  no  pecuniary  value;  the  only  ba^  of 
the  assumption  behig  the  &ct,  recited  In  paren- 
tbesis,  that  the  defendante  Martin  et  al.  paid 
the  city  nothing  for  them.  I  mttely  wish  t» 
i-emark,  in  passing,  that  tba  fart  assumed 
cannot  be  Inferred  frcMn  the  fact  stated,  and. 
even  it  It  ooiOd,  tbiB  is  not  the  way  to  plead 
tesnable  tacts.  I  think,  moreover,  the  plaintiff 
would  scarcely  have  been  willing  to  vtflfy  txy 
his  oath  a  oompislnt  alleging  In  direct  terms 
that  these  franchises  were  of  no  pecuniary 
value. 

The  next  thing  the  organizers  (so.  for  the 
sake  of  brevity,  I  shall  hereafter  designate  the 
five  defendante,  Martin,  Bidlard,  Adama,  Ma- 
gee, and  Lynch)  are  said  to  have  done  was  to 
organize,  December  0,  1880,  a  oorporatkm 
known  as  tbe  PowcU  Street-Rail  way  Company. 
The  proposed  capital  stock  of  this  oonuNuiy. 
as  sliown  by  Its  certliicato  of  Incorporation, 
was  $2,000,000^  dlvidad  into  20,000  shan^  of 
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the  par  value  of  flOO  per  share.  Ebich  of  the 
organizers  subscribed  In  writing  for  40  of  the 
shares,  which  was  bardy  a  sufficient  Bubscrlp- 
tion  to  enable  them  to  Incorporate  under  the 
lavB  of  Oalifomla,  and  thereupon  they  dosed 
the  subscription  list  Afterwards,  it  is  said, 
they  bQ  duly  became  stockholders  in  said  cor- 
poration to  the  extent  of  40  shares  each;  which 
means,  I  suppose,  that  theiy  paid  in  at  least  10 
per  cent  upon  their  subscriptions,  and  re- 
celyed,  and  duly  receipted  for,  certificates  of 
stock.  It  is  nsxt  alleged  that  except  the  ag- 
gregate subBcrtptlon  of  200  ebaies,  of  the  par 
TBlne  of  920,000,  made  ity  the  organlzerB,  "no 
ottaerdiazies  of  caikHaletodcof  said  corpora* 
tioQ  were  ever  subecrlbed  for  or  paid  for  by 
any  other  person,  association,  or  corpora tlon." 
On  October  13^  1887,  the  same  defendants  or- 
ganized  the  Park  &  OUff  House  Railway  Com- 
pany, with  a  nominal  ovltal  stock  of  fSOOfiOdt 
divided  Into  6,000  shares,  of  which  each  of  the 
organizers  subscribed  for  20  shares,  where- 
upon the  snbscrlptlon  list  was  dosed;  and 
on  December  14,  1887,  they  organized  the  Fer- 
ries &  CUfT  House  Hallway  Compajtr,  with  a 
nominal  capital  stock  of  ^2,900,000,  divided  In- 
to 26,000  shares,  Of  which  each  of  the  organ- 
isers subscribed  for  50  shares,  whereupon  the 
snbsc^tkm  list  was  dosed.  Xn  these  eoaejuh 
zatloDSi  also,  it  Is  said,  that  all  of  the  crania- 
en  afterwaxda  didy  became  stockhcddraa  to 
the  extoit  of  their  re^tectlve  snbscripttoiu; 
wUch  means,  as  I  again  Infer,  that  they  made 
the  necessary  payment  of  at  least  10  per  ceAb 
iQxm  their  subscriptions,  and  received  and  re- 
ceipted for  their  stock  certificates.  As  to 
these  companies,  also,  It  is  allied  that  except 
the  snbscrlptlon  of  100  shares,  of  the  par  value 
of  C10;000^  In  the  Fsric  &  Cliff  House  Oom- 
pany,  and  260  shares,  of  the  par  value  of  ¥26,- 
000^  In  the  Ferries  &  OUff  Honse  Company, 
**D0  other  Bharea  of  said  oniporattons  were 
ever  subscribed  for  or  paid  for  by  any  other 
perstm,  association,  ae  corporatltm."  But  this 
allegatitm.  In  the  mouth  of  this  plaintiff,  is 
shown  1^  other  parte  of  the  complaint  not  to 
mean  all  that  the  pleader  might  be  supposed 
to  have  intended;  for  It  appears  that  all  the 
stock  of  the  Fowdl  Street  Company  and  all 
the  stock  of  the  Feiries  A  OUff  Honse  Ccan- 
pany,  over  and  above  the  respective  amounts 
originally  subscribed  for,  was  subsequently  is- 
sued in  exchange  Cor  jftogetty  and  franchises. 
In  effect  therefor^  the  aU^tlon  amonnte 
only  to  a  stetoneut  of  the  pleader's  conclu- 
sion that  stock  issued  In  exchange  for  propoiy 
or  franchises  transferred  to  a  corporation  Is 
ndther  subscribed  nor  paid  toe. 

Another  legal  conduslon  steted  in  this  con- 
necticm  is  that  each  at  these  corporations^ 
although  organized  at  different  times,  was 
but  a  corporate  agency  to  carry  out  the 
schemes  and  devices  alleged  in  the  com- 
plaint; that  they  were  practically  one  and 
the  same  corporation,  were  so  treated  by 
the  directors,  and,  finally,  were  all  "nnlfled" 
in  the  defendant  corporation.  To  supptnt 
this  general  statement,  the  following  facte 


are  alleged:  That  fRnn  the  time  of  Hie 
oi^anlsatlon  of  said  corporations  down  to 
the  commencement  of  this  action  the  organ- 
izers have  been  the  self-elected  directors  and 
principal  officers  thereof,  or  have  had  those 
posttlons  filled  1^  certain  dummy  stot^hdd- 
er^  who  wen  their  mrae  servante  or  agents, 
voting  and  acting  on  all  oncasions  as  the 
onpuiisers  directed.  That  from  the  dates  of 
the  several  transfers  and  asslgnmente  to  the 
Ferries  &  Ollff  Honse  Cconpany  of  the  pn^- 
erHes  and  franchises  of  the  ottter  compaultii. 
as  subsequently  alleged,  *^ltlier  said  Pow- 
ell Street-Bailw^  Company  nor  Park  St  OUff 
House  Company  h.ive  ever  possessed,  claim- 
ed, or  exercised  any  greater  or  other  bene- 
flte  from  their  said  acte  of  incorporation  than 
the  right  to  keep  alive  their  several  corporate 
names,  and  said  corporations  have  since  the 
said  assignments  remained  and  continued 
dormant  and  Inactive  corporations;  they 
have  transacted  no  buslneaa,  and  have  bad 
no  officers,  office^  deriu,  or  empit^fis  of 
their  own,  but  maintain  ostensiUe  offices, 
and  are  served  whenever  service  Is  neces- 
sary at  the  places  of  business  and  by  the 
derlu  and  employ^  of  the  defendant  corpt^ 
ration." 

On  the  22d  of  December,  1886,  occurred  the 
first  meeting  of  the  directors  ot  the  Powell 
Street  Oompany.  All  the  directors  (the  or- 
ganizers) were  present,  and,  since  they  own- 
ed all  the  stock,  all  the  stockholders  were 
presffiit  At  this  meeting  It  was  nnanlmona- 
ly  resolved  that  the  company  would  Issue  8r 
800  of  Ite  shares  (maUng,  with  the  200  sharra 
otIglnaUy  sabserlbed.  10,000  shares)  to  the 
organisers  In  exchange  for  all  the  franchises, 
privileges,  righte  of  way.  and  easemente 
granted  to  w  conferred  upon  them  by  orders 
(of  the  dty)  numbered  1871,  1881,  and  1882. 
At  the  same  meeUng  It  was  also  resolved, 
nem.  con.,  to  issue  to  the  Bay  Shore  A  South 
Ban  Francisco  Railway  Company  the  remain- 
ing 10,000  shares  ot  the  Fow^  Street  Ooib- 
pany*8  stock  in  eaxhange  for  a  transfer  of 
"all  franchises,  easements,  j^lvlleges,  r^hte 
of  way,  property  ovrned  hy  It  by  <Hrder  No. 
1850."  AU  this  stock  (19,800  shares)  was  to 
be  Issued  as  "folly  paid  up."  These  resolu- 
tions were  subsequently  carried  Into  effect 
by  tiie  transfer  of  the  franchises,  ete.,  and  I 
suppose  by  the  Issuance  of  the  stock,  al- 
though that  ftict  Is  nowhere  expressly  alleg- 
ed. Upon  the  organlzati(m  of  the  Park  A 
Ollff  House  Oompany  certain  other  fran- 
chises, rights  of  way,  etc.,  derived  from  the 
dty  and  from  other  sotu^,  were  transferred 
to  that  company  by  the  organizers,  but 
whether  or  not  any  stodE  was  Issued  to  than 
in  exchange  for  this  transfer  we  are  left  to 
conjecture.  As  against  the  idalntlff,  how- 
ever, the  silence  of  the  complaint  on  this 
point  makes  gainst  him,  so  far  as  the  In- 
validity of  the  acte  wUch  be  assails  depends 
upon  the  nonlssuance  of  this  stock;  and 
theref  rare  T  assume  that  the  stock  of  the  Park 
&  Cliff  House  Oomyaay  was  Issued  to  the 
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orgaolcen  In  the  same  way  that  tbe  stock  i 
of  tbe  Powell  Street  Companj  was  Issued  to 
tliem,  and  to  the  Bay  Shore  &  South  San 
Francisco  Oompany.  This  being  the  condi- 
tion of  the  two  corporations— Powell  Street 
Company  and  Park  &  Cliff  House  Company— 
as  to  organization  and  distribution  of  stock, 
on  February  17,  lb87,  the  organizers,  beUig 
all  present  and  duly  convened  as  a  board  of 
directors  of  the  Powell  Street  Company, 
caused  said  company  to  create  an  indebted- 
ness by  the  Issue  of  $700,000  of  bonds,  bear- 
ing Interest  at  the  rate  of  6  per  cent,  and 
on  July  30,  1887,  caused  said  corporation  to 
make,  execute,  and  deliver  to  "John  R.  Jar^ 
boe  and  Thomas  Brown,  as  trustees  for  the 
benefit  of  the  holders  of  said  bonds,  &  trust 
deed  or  mortgage  of  all  the  property,  real 
and  personal,  rights.  Interests,  and  fran- 
chises, vested  and  contingent,  of  said  corpor* 
ation,  and  also  all  rights  of  way  and  all  street 
railroads  then  laid  or  to  be  laid  by  said  cor> 
poratlou,  and  all  motors,  engines,  and  rolling 
stock  belonging  to  said  company."  This 
mortgage,  or  trust  deed,  was  duly  recorded 
on  September  10,  1887,  and  on  September 
12th  all  of  said  bonds— $700,000  in  amount- 
were  delivered  to  Martin  and  Ballard,  who, 
it  is  alleged,  converted  them  to  their  own 
use.  (The  exhibit  attached  to  the  complaint 
—Exhibit  C-shows  that  at  this  date  neither 
Martin  nor  Ballard  was  a  director  of  the 
company,  and  it  also  shows  that  the  bonds 
were  issued  for  the  purpose  of  constructing 
the  Powell  Street  Railway.) 

On  December  19,  1887,  the  organizers  caus- 
ed the  Park  &  Cliff  House  Company  to  create 
a  bonded  Indebtedness  of  $350,000,  secured 
by  deed  or  mortgage  to  the  same  trustees,— 
Jar  boe  and  Brown,— which  deed  was  duly 
recorded  April  26,  1888.  These  bonds,  also, 
were  all  issued  and  delivered  to  Martin  and 
Ballard  on  March  5,  1888,  "as  payment  and< 
compensation  for  and  In  full  of  their  services 
for  bTilldlng  and  equipping  the  road  of  this 
[Park  &  ClifiC  House]  corporation."  Four  on- 
ly of  the  directors  were  present  at  the  meet- 
ing when  this  order  was  passed,  and  two 
of  them  were  Martin  and  Ballard.  The 
value  of  the  road  constructed  by  them  under 
the  franchises  of  the  Park  &  Cliff  House  Com- 
pany Is  alleged  never  to  have  exceeded  $200,- 
000. 

On  December  29,  1887,  the  organizers,  be- 
ing all  present  and  duly  organized  as  a  board 
of  directors  of  the  Ferries  &  Cliff  House 
Company,  in  consideration  of  five  dollars  and 
the  transfer  and  assignment  of  all  the  fran- 
chises and  other  property  of  the  Powell 
Street  Company,  passed  a  resolution  and  ex- 
ecuted a  contract  with  Brown  and  Jarboe,  its 
trustees,  to  the  effect  that  the  Ferries  &  Cliff 
House  Company  would  assume  and  become 
primarily  liable  for  the  bonded  and  other  in- 
debtedness of  the  Powell  Street  Company. 
It  was  also  a  part  of  the  consideration  for 
the  transfer  of  the  Powell  Street  Company's 
property  that  20.000  shares  of  the  stock  of 


the  Ferries  &  Cliff  House  Company  should  be 
Issued  to  the  stockholders  of  the  PoweU 
Street  Company,— so  apportioned  that  for 
each  share  they  held  In  the  latter  company 
they  would  receive  one  share  In  the  former. 
This  part  of  the  agreement  was  subsequently 
carried  out  in  accordance  vrlth  a  resolution 
of  the  organizers,  acting  as  the  board  of  di- 
rectors of  the  Ferries  &  OUff  House  Company, 
on  January  22, 1888.  In  the  body  of  the  com* 
plaint  It  is  charged  that  all  this  stock  (20,- 
000  shares)  was  Issued  by  the  organizers  to 
themselves,  bat  Exhibit  C  shows  that  one- 
half  of  it  was  Issued  to  the  Bay  Shore  & 
South  San  Francisco  Company,  and  It  does 
not  appear  from  any  part  of  the  complaint 
that  this  corporation  was.  as  plaintiff  as- 
sumes in  his  argument,  composed  of  the  same 
five  persons  who  organized  the  other  corpora- 
tions, or  that  they  were  interested  in  it  to 
any  extent  whatever. 

On  March  6,  1888,  a  similar  transfer  and 
assignment  of  all  the  franchises  and  other 
property  of  the  Park  &  Cliff  House  Company 
was  made  to  the  Ferries  &  Cliff  House  Com- 
pany in  consideration  of  Its  assumption  of  the 
bonded  and  other  Indebtedness  of  the  Park 
&  Cliff  House  Company,  and  the  Issuance  of 
the  remaining  4,750  shares  of  Its  stock  to  the 
stockholders  of  the  Park  ft  Ollff  House  Com- 
pany In  proportion  to  their  respective  intov 
ests  therein.  All  of  this  stock  624,750  shares) 
was  by  the  express  terms  of  the  resolution 
of  the  organlEers,  actli^  as  directors  of  the 
Ferries  &  Cliff  House  Oompany,  declared  to 
be,  and  Issued  as,  "fully  paid,"  and  soon  aft- 
er Its  issTiance  was  put  upon  the  market  by 
the  organizers  and  sold  to  the  extent  of 
several  thousand  shares.  It  was  listed  In 
the  stock  board  and  quoted  at  from  $30  to 
$70  per  share,  and  plaintiff,  in  Ignorance  of 
the  manner  in  which  it  bad  been  issued,  pnr- 
cbBBed  100  shares  of  It  as  a  permanent  In- 
vestment He  also  purchased  100  of  the  260 
shares  originally  subscribed  for,  but  when 
his  respective  purchases  were  made.  In  what 
order,  or  for  what  price,  we  are  left  In  Ignor- 
ance. The  allegation  Is:  "That  heretofore, 
to  wit.  In  the  month  of  February,  1888,  plain- 
tiff became,  ever  since  has  been,  and  still  Is, 
a  stockholder  of  record  on  the  books  of  de- 
fendant Ferries  &  Cliff  House  Railway  Com- 
pany, and  at  the  time  of  the  commencement 
of  this  action  was,  and  still  is,  the  owner  of, 
to  wit,  one  hundred  shares  of  the  subscribed 
capital  stock  of  said  defendant  corporation." 
By  tbls  we  are  expected  to  understand  that 
In  February,  1888,  the  plaintiff  became  the 
owner  of  record,  and  has  ever  since  so  con- 
tinued, of  100  of  the  260  shares  original^  sub- 
scribed  by  the  organizers.  But,  obvloualy, 
it  does  not  necessarily  mean  anything  of  the 
kind.  He  might  have  become  a  stockholder 
of  record  on  the  hooka  by  his  purchase  of  one 
share  of  the  stock  he  treats  as  fictitious,  and 
oDly  acquired  the  genuine  stock  the  day  be- 
fore he  commenced  the  action.  However,  as 
It  is  not,  in  my  view,  at  all  material  which 
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or  how  maeb  stock  he  purchased  In  Feb> 
mary,  1S88,  I  shall  asBome  that  It  vas  as 
plaintiff  ctmtaida  he  has  allegecl  It 

Halntlff  never  was  a  stockholder  in  ai^  of 
these  corporations  except  the  Ferries  ft  Glill 
House  Company.  With  the  Powell  Street 
Company  and  the  Parte  ft  CUff  Honse  Com- 
pany he  had  nothing  to  do,  exc^  in  so  far  as 
he  Is  hronght  Into  coniwctlon  with  them  by 
the  tact  that  their  roads,  franchises,  and  otiier 
pn^Krty  became  a  part  of  the  "system"  of  the 
Terries  ft  CllfC  House  Conq>any  by  means  ot 
tlie  transactions  above  detailed.  This  "^r** 
tern,"  It  seems,  was,  at  some  time  sabwqTirat 
to  his  becomli^  a  stocUiolder,  completed  aM 
pat  In  oiwratlon.  Highly  farwable  reports  of 
tts  Boccess  were  made  br  its  offlcera.  Net 
earnings  were  said  to  be  accnmnlating,  and 
dividends  mold  soon  be  rc^rnlariy  paid.  The 
plaintiff,  In  rdJance  i^on  thoe  reports  and 
the  good  taiUi  and  boldness  capacity  of  the 
organisers,  paid  assessments  upon  bis  stock  to 
the  extent  of  92,40(^  and  for  about  three  years 
waited  patlenfly  for  dirldends.  None  being 
Corthcoming,  he  be^^  to  grow  sosplclonB,  and 
Instltnted  inqnlrles  into  the  condition  and 
management  of  the  corpcwation  and  the  com- 
psnles  which  had  been  "unlfled"  in  it  It  ta 
not  (dear  fmn  tb&  comidalnt  irtiich  or  honr 
many  of  the  facts  above  detailed  he  discov- 
ered after  this  time,  but  his  argument  implies 
Uiat  he  then  first  became  aware  of  the  man- 
ner In  which  the  Btock  of  tb»  various  com- 
panies had  been  issued  and  manipulated,  of 
tlie  actent  of  their  bonded  indebtedness,  the 
circumstances  of  its  creattcoi,  and  the  disjiar- 
ity  between  the  value  of  the  corporate  iRoper- 
ty  and  the  extent  of  the  coxporate  obligationoL 
His  investigation  also  was  delayed  and  pro- 
tracted ^  the  denlsl  of  hts  rl^  to  examine 
the  books  of  the  cwponatlw,  and  by  Its  neg- 
lect to  keep  and  preserve  proper  boobi,  rec- 
mds*  and  vouchers,  and  especially  the  ab- 
sence of  any  ontstmctloD  accounts.  However, 
he  did  diBcover,  elUrar  tiken  or  after  Ihe  filing 
of  his  original  complaint  (December  10;  1892), 
the  facts  above  stated,  and  the  further  fftct 
that  In  addition  to  the  assompdt  of  the  bond- 
ed debt  of  the  Powell  Street  Company  ($TOO;- 
000),  and  of  the  TBxk  ft  Cliff  House  Company 
(fSSO^OMQ,  the  organizers  had,  on  the  13th  day 
of  Febmory,  1889,  while  acting  as  the  board 
of  directors  <tf  the  Ferries  ft  Cliff  House  Com- 
pany, created  a  bonded  IndebtedoeBS  for  that 
company  of  9650,000,  making  a  grand  abro- 
gate of  91,700,000  of  bonded  debt.  These 
bonds,  like  others,  weee  secured  mcn-tgage 
or  deed  of  trust  of  the  corporate  property  to 
Brown  and  Jarboe,  trustees,  and,  like  the  oth- 
ers, the  bulk  of  them  were  handed  over  on 
December  11,  1889,  to  Martin  and  Ballard  In 
settlement  of  Oielr  demands  for  constmcUon 
of  road,  etc.,  which  demands,  it  is  alleged, 
were  flctltlons.  A  smaUer  portion  of  these 
bonds  was  at  the  same  date  iSBued  to  others 
of  tte  OTganlzerB  upon  claims  not  very  dearly 
defined,  and  the  balance  was  subsequently  dis- 
posed of  to  raise  mon^  to  pay  interest  on  the 
61P.-4& 


bCM^s  previously  issued  or  assumed  by  the 
corporatfon  bonds  ori^^nally  issued  to,  and  to 
a  large  extent  stUl  held  by,  the  organlzen 
themselves.  This  further  Issue  of  bonds  by 
the  Ferries  ft  Cliff  House  Company  was  the 
act  ai  the  directors  alone,  without  notice  of 
any  kind  to  the  stockholders,  and  the  bonds, 
all  of  which  wait  Into  the  hands  of  the  di- 
rectors themstives,  were  accounted  for  at  par, 
when,  as  It  Is  charged,  fhey  woe  actnaUy 
marketable  at  15  per  cent  premium.  It  is 
fnrthra-  alleged  that  all  the  property  of  the 
Ferries  &  caiff  House  Company,  aside  from 
certain  property  paid  for  with  money  raised  Iqr 
asBessment  upon  the  stockholders,  Is  of  no 
greater  value  than  91,200,000  (this,  however, 
exdndes,  I  suppose,  the  value  of  Its  fcancdUses, 
irtilch,  on  the  theory  of  the  plaintlfl,  are  worth 
nothing,  because  th^  cost  nothing);  that  Its 
bUBluess  since  the  completion  of  Its  "system" 
has  been  extremely  profitaUe,  resulting  in  net 
eamhigB  of  9400,000,  all  of  which  have  gone 
to  pay  interest  and  ootaln  unftiunded  de- 
mands and  unauthorized  expenditures  of  the 
o^anisers.  Another  aUegatlm  upcm  which 
plaintiff  greaUy  relies  is  OiIb:  ''That  in  fur- 
therance of  saU  fraudulent  scheme,  no  meet- 
ing of  tin  stockholders  tit  any  of  said  corprao- 
tlons,  other  tiian  as  hoehi  specified,  was  ever 
called  or  held  for  the  purpose  of  fixhig  the 
amount  of  the  capital  stock  required  for  the 
ccmstructlon,  equipment  and  operation  of  ei- 
ther of  said  railroads;  and  nme  of  the  ofUcen 
of  either  of  said  ootpovatkms  have  ever  sworn 
to  or  filed  In  the  office  of  the  secretary  of  state 
a  certificate  shoirtng  tta  amount  of  stock  find 
at  sudi  meeting,  nor  that  the  whole  of  the 
snbscribed  eapttal  stock  of  each  of  said  emv 
poratlons  has  been  fully  paid  qi,  as  1^  law 
required."  Othor  matters  set  forth  in  tiie 
con^lahlt  including  the  facto  alleged  by  way 
of  excuse  for  d6b^  in  Mng^g  flte  actiott, 
and  the  numwoos  eonchisions  of  law  vrtileh 
constitute  a  large  portion  of  Itt  balk,  can  be 
more  conveniently  stated  In  the  course  of  the 
dlscnsBkm  in  connectlw  witti  tbe  propositions 
In  whldi  they  are  involved. 

^nie  action  was  commenced  by  the  idaintlff 
on  the  10th  day  of  December,  1892,  In  behalf 
of  himself,  the  d^endant  corporation,  and  all 
other  stockholders  who  might  elect  to  be  Join- 
ed as  co-plaintiffs.  Originally,  It  Is  said,  it 
was  an  action  for  discovery,  but  by  legal  de- 
velopment it  has  become  an  actton  for  an  ac- 
counting, which.  In  view  of  the  voluminous 
praya  for  qnclfic  relief,  Is,  I  think,  rather  too 
modest  a  statement  at  Ite  aim  and  scope.  It 
Is  not  easy.  Indeed,  to  make  a  brief  statement 
of  the  relief  claimed.  Tbe  first  and  most  im- 
portant Item  IB  that  the  Ferries  ft  Cliff  House 
Company  shall  be  decreed  to  be  the  owner  of 
all  the  property  ever  owned  or  possessed  by 
the  Powell  Street  (Company  or  the  Park  ft 
CUff  Home  Company,  and  that  neither  of 
those  companleB  has  any  interest  In  or  dalm 
to  any  of  said  property.  Hrae  plaintiff  sedcs 
a  decree  qntetlng  title  against  two  corpora- 
tions not  parties  to  the  action.   He  contmds 
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that  they  are  unnecessary  parties,  because 
they  are  dormant.  Inactive,  etc,  and  because 
their  stockholders  are  parties.  But  this  Is  not 
true,  for  half  of  the  stock  of  Powell  Street 
Company  is  shown  to  have  been  issued  to  Bay 
Shore  Company,  and  It  is  not  shown  that  the 
oii^anlzers  have  any  interest  In  that  company. 
Here,  therefore,  would  be  a  defect  of  parties 
defendant  If  any  case  was  presented  for  a  de- 
cree quieting  title.  But,  really,  there  Is  no 
such  aspect  of  the  case.  Neither  corporation 
is  alleged  to  be  asserting  any  adverse  claim, 
and  If  they  were  they  could  not  be  Joined  as 
defendants,  imless  th^  were  claiming  the 
same  property. 

The  next  Item  <rf  relief  prayed  is  that  it  may 
be  decreed  that  no  portion  of  the  capital  stock 
of  eith^  of  said  railway  companies  was  erer 
subscribed  for  or  lawfully  issued,  except  200 
shares  of  the  Powell  Street  Company,  100 
shares  of  the  Park  &  Cliff  House  Company, 
and  250  shares  of  the  Ferries  &  Cliff  House 
Company.  Third.  That  the  transfer  by  the 
organizers,  acting  aa  directors,  to  themselves, 
of  24,750  shares  of  the  Ferries  &  Oliff  House 
Company's  stock,  was  fraudulent,  fictitious,  in- 
operative, and  Toid.  Fourth.  That  the  organ- 
izers hold  said  24,750  shares  as  trustees  of  the 
corporation;  that  it  be  returned  to  the  treas- 
ury of  the  company,  and  there  remain  as  its 
property.  Fifth.  That  the  agreement  of  De- 
cember 29,  18S7,  between  Ferries  &  Cliff 
House  Company  and  Jarboe  and  Brown,  by 
which  that  corporation  assumed  the  [tayment 
of  ^00,000  of  Powell  Street  Company's  bonds, 
was  the  unlawful  creation  of  a  bonded  indebt- 
edness as  to  all  in  excess  of  $20,000;  and  that 
the  agreement  as  to  such  excess  was  fraudu- 
lent, fictitious,  Inoperative,  and  void.  Sixth. 
That  the  agreement  as  to  Park  &  Cliff  House 
bcmds,  as  to  all  in  excess  of  $5,000,  be  similar- 
ly dealt  with.  Seventh.  That  the  $990,000 
bonds  of  Ferries  8c  Cliff  House  Company,  and 
the  deed  to  secure  them,  as  to  all  in  esxess  of 
$25,000,  were  fraudulent,  flcUtions,  etc.;  that 
the  bonds  be  given  up  and  canc^ed,  and  the 
mortgage  satisfied  of  record.  Eighth.  "That 
the  said  defendants  W.  H.  Martin,  John  Bal- 
lard, W.  J.  Adams,  Thomas  M^ee,  and  H.  H. 
Lynch  account  to  the  said  Ferries  &  Cllfl 
House  Railway  Company  for  all  moneys  re- 
ceived and  gains  made  by  them,  or  either  of 
than,  aa  commissions,  emoluments,  or  profits 
claimed  or  taken  in  their,  or  either  of  their, 
own  names,  or  in  the  names  of  their,  or  either 
of  their,  agents,  representatives,  or  servants, 
or  of  any  other  person  or  persons  acting  for  or 
controlled  by  them,  or  either  of  them,  as  di- 
rectors or  employes  of  the  Ferries  &  Cliff 
House  Railway  Company,  defendant  In  this 
action."  Ninth.  "That  th^,  the  said  defmd- 
ants  W.  H.  Martin,  John  Ballard,  W.  J.  Adams, 
Thomas  Magee,  and  H.  H.  Lynch,  directors 
and  officers  of  the  defendant  corporation,  be 
made  to  account  for  and  pay  over  to  said  de- 
fendant  Ferries  &  Cliff  House  Railway  Com- 
pany the  net  earnings  of  said  defendant  com- 
pany from  the  28th  diqr  ot  March,  1888)  to 


the  day  and  date  of  said  accounting.**  Tenth. 
That  the  organizers  be  enjoined  from  trans- 
ferring stocks  or  bonds  and  from  paying  in- 
terest on  bonds  in  excess  of  $25,000;  that 
plaintiff  may  recover  punitive  damages,  etc. 
Eleventh.  That  Ferries  &  Cliff  House  Company 
may  have  a  Joint  and  several  Judgmait  against 
defendants,  as  fiduciary  trustee  for  what  tbey 
have  mlsapprptKlated,  and  toe  costa,  and  gen- 
eral rdlef. 

By  these  various  prayers  the  plaintiff  has  no 
doubt  asked  for  relief  against  corporations  and 
other  persons  who  are  not  parties  to  the  action, 
for  relief  In  one  action  against  different  per- 
sons as  to  whom  the  causes  of  action  are  dis- 
tinct, and  for  relief  to  which  he  Is  in  no  event 
entitled.  But,  hi  determining  the  sufficiency 
of  his  complaint,  these  InconsisteDdes  of  the 
prayer  may  be  dlsr^^ded. 

The  relief  asked  in  the  first  clause  Is  wholly 
outside  of  the  case,  for  the  reasons  above  stat- 
ed. The  other  clauses  of  the  prayer,  from  the 
second  to  the  eleventh.  Inclusive,  all  bear  upon 
the  accotmting  which  he  demands  as  agahist 
the  organizers.  So  far  as  they  ask  a  decree 
invalidating  large  Issues  of  stocks  and  bonds 
which  may  have  passed  Into  the  hands  of  bona 
fide  purchasers,  I  do  not  understand  that  fbe 
plaintiff  hopes  to  obtain  a  Judgment  binding 
in  this  respect  upon  any  person  not  a  party  to 
the  action.  The  only  defendanls  against  whom 
this  relief  is  prayed,  except  the  organizers, 
are  Jarboe  and  Brown,  who  are  allied  to 
have  taken  the  stock  held  1^  them  <lf  any) 
with  full  knowledge  of  all  the  circumstances 
attending  Its  Issuance.  It  Is  allied  that  large 
amounts  of  the  bonds  are  held  by  transferees 
of  the  organizers  unknown  to  plaintiff,  who 
took  them  with  notice  of  their  invalidity,  and 
he  asks  leave,  whoi  their  identity  shall  be  dis- 
covered, to  s^e  them  and  bring  them  In  as 
defendants,  which  he  has  the  undoubted  rl^t 
to  do.  Until  they  are  so  brought  In  he  does 
not  claim  or  expect  a  decree  binding  upon  them 
as  to  the  validity  of  their  bonds.  As  against 
the  organizers,  however,  he  does  claim  that 
the  court  should  decree,  aa  the  basis  of  th^ 
accounting,  that  there  Is  no  valid  indebtedness 
of  the  Cliff  House  &  Ferries  Company  In  ex* 
cess  of  $25,000,  and  no  valid  stock  In  eccess 
of  250  shares;  that  they  (and  their  transferees, 
with  notice,  when  discovered  and  made  parties) 
must  give  up  for  cancellation  such  stocks  and 
bonds  as  remain  In  their  hands,  and  that  they 
must  account  to  the  corporation  for  the  true 
value  of  all  unlawfuUy  issued  stocks  or  bonds 
that  have  become  valid  obligations,  by  transfer 
to  Innocent  purchasers,  If  any  such  there  be, 
and  especially  that  they  must  restore  to  the 
treasury  of  the  corporation  the  money  they 
have  expended  to  pay  Interest  upon  the  bonds, 
for  the  Issue  of  which  they  are  solely  responsi- 
ble, and  the  proceeds  of  which  he  alleges  they 
have  fraudulently  converted  to  their  own  use. 

No  doubt  the  demands  of  the  platntiff  are 
grossly  extravagant.  The  net  result  of  the 
decree  he  asks  would  be,  as  defendants  point 
ou^  that  bU  coiiwratlon  would  own  property 
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of  the  aamltted  valne  of  Jl,400,000,  exdnsWe 
of  Ita  francliiBes,  to  wbich  at  the  time  of  filing 
his  last  amended  complHint  there  were  $400,- 
000  of  net  eamlDgs  to  be  added.  Against 
this  there  would  be  a  debt  of  only  $25,000.  and 
of  the  balance  of  $1,775,000.  excIuslTe  of  the 
frandilfles,  he,  as  the  holder  of  100  of  the  250 
valid  shares,  would  be  the  owner  of  two-flf  ths, 
1.  e.  he  would  have  $710,000  In  return  for  an 
Investment  of  something  less  than  $20,000. 
But,  If  the  claims  of  plaintiff  are  extraTagant, 
It  la  equally  tme  that  the  net  result  of  deny- 
ing him  any  relief  would  be  the  total  loss  of 
all  he  has  honestly  Invested  In  the  shares  of 
the  company,  and  of  his  leglthnate  share  of 
the  iffoAts  of  an  enterprise  which,  according 
to  the  facts  admitted  by  the  demurrer*,  has 
been  eoctremely  auoceasfuL 

I  shall  endeavor  to  show  that  the  Justice 
of  the  cause  lies  somewhere  between  these 
extremes,  and  that  jostlce  is  not  unattainable 
In  this  proceeding.  The  first  proposition  sip- 
on  which  plaintiff  relies  In  snpptHt  of  his 
claims  Is  that  there  never  was  any  subscribed 
stock  In  either  of  the  three  oorporatiMiB  be- 
sides the  shares  subscribed  for  preliminary 
to  their  formation,  viz.  200  shares  In  Powell 
Street  Company,  100  shares  In  Park  &  OUff 
House  Company,  and  250  shares  In  the  Fer- 
ries &  OUff  House  Company,  and,  consequent- 
ly, that  their  respective  bonded  debts  in 
excess  of  the  par  value  of  their  subscriptions 
-$20,000,  $10,OOa  and  $25,00(V-were  utterly 
void  by  reason  of  the  statutory  prohibition 
(Civ.  Code,  §  300)  against  the  creation  of 
debts  In  excess  of  8ubscrlt>ed  capital. 

This  propoBltloa  Is  wholly  untenable  tor 
several  reascsis.  In  the  first  place,  the  sub- 
scribed capital  stock  of  a  corporation  referred 
to  In  section  300  of  the  Civil  Code  includes 
the  entire  lawful  Issue  of  the  stock  of  a 
o(«xmratlon.  and  Is  not  limited  to  the  shares 
formally  subscribed  for  as  a  necessary  pre- 
liminary to  the  filing  of  the  certificate.  To 
form  a  corporation,  under  the  laws  of  this 
state,  the  projectors  must  file  a  certificate 
(Olv.  Code,  S  280).  and  that  certificate  must 
show,  among  other  things:  "(6)  The  amount 
cC  Its  capital  stock  and  the  number  of  shares 
Into  which  It  Is  divided;  (7)  If  there  Is  a 
capital  stock,  the  amount  actually  subscribed, 
and  by  whom,"  If  it  Is  a  railroad  corpora- 
tion, there  must  be  subscribed  at  least  $1,000 
for  each  mile  of  the  contemplated  work  (Civ. 
Code,  i  203),  and  the  certificate  must  show 
that  at  least  10  per  cent,  of  the  subscribed 
capital  stock  has  been  i>aid  In  to  the  treasurer 
of  the  intended  corporation  (Id.  }  201). 

This  shows  that  In  forming  a  railroad  cor- 
poration the  first  essential  Is  the  preliminary 
organization  of  persons  willing  to  subscribe 
$1,000  per  mile  for  the  projected  work,  and 
to  pay  in  to  their  provisional  treasurer  10  per 
cent  of  their  subscription.  For  this  purpose 
A  subscription  list  must  be  opened,  but  It 
may  be  closed  Just  as  soon  as  a  sulficlent 
amount  is  subscribed  to  satisfy  the  statute. 
Such  was  the  course  pursued  by  these  organ- 


izers, and  the  closing  of  the  subscription 
lists  signified  nothing  more  than  that  they 
wished  to  proceed  with  the  organization  of 
the  corporation  without  waiting  for  other  sub- 
scriptions, or  that  th^  desired  to  keep  It 
entirely  under  their  own  controL  Whatever 
their  motive,  they  did  nothing  In  this  matter 
that  the  law  forbids  or  discountenances.  Nor 
was  their  action  a  fixing  of  the  ca^pltal  stock 
of  the  corporations,  within  the  meaning  of 
section  458  of  the  Civil  Code.  The  sections 
above  referred  to  (sections  200-203)  plainly 
show  that  the  proposed  capital  stock  Is  one 
thing,  and  the  stock  preliminarily  subscribed 
Is  another,  and  that  It  never  was  the  Inten- 
tion of  the  legislature  to  limit  the  issue  of 
corporate  stock  to  the  amount  subscribed 
as  a  condition  or  prerequisite  to  the  filing 
of  the  certificate  of  incorporation.  On  the 
contrary,  the  law  sanctions  the  practice,  so 
long  and  so  universally  followed,  of  Issuing, 
after  incorporatkn,  the  shares  not  previously 
subscribed,  up  to  the  aggregate  number  men- 
tioned in  the  certificate.  How  such  Issuance 
is  to  be  reflated  and  controlled  we  need 
not  stop  to  inquire,  except  so  far  as  It  con- 
cerns this  case.  Conceding  that  the  directors 
have  no  power  to  Issue  them  except  at  par, 
and  upon  payment  of  the  same  amount  that 
has  been  called  on  previously  issued  shares, 
it  cannot  be  denied  that  by  unanimous  con- 
currence of  all  the  directors  and  all  the  stock- 
holders they  may  be  Issued  for  less  than 
their  par  value  in  money  or  in  exchange  for 
property;  for  who.  In  such  case,  could  com- 
plain? The  strictest  limitation  that  Is  to  be 
found  upon  the  power  of  corporations  to  Issue 
their  shares  Is  contained  In  section  11  of 
article  12  of  the  constitution,  which  provides 
that  "no  corporation  shall  issue  stock  or  bonds 
except  for  money  paid,  labor  done  or  property 
actually  received,  and  all  fictitious  increase  ot 
stock  or  Indebtedness  shall  be  void."  Here, 
by  the  clearest  Implication,  is  permission  given 
by  the  state  to  Issue  stock  In  exchange  tor 
labor  or  property,  and  stock  so  Issued  is 
neither  fictitious  nor  void  as  to  the  public.  If 
all  the  stockholders  have  consented  to  its  Is- 
sue, they  cannot  complain.  Existing  creditors 
are  not  affected  by  the  issue,  because  their 
rights,  as  against  stockholders,  are  measured 
by  the  issne  and  distribution  of  shares  at  the 
times  their  respective  claims  accrued.  As  to 
subsequent  creditors  dealing  with  the  corpora- 
tion upon  the  faith  of  Its  ostensible  capital, 
they  would  have  no  cause  of  complaint  unless 
they  could  show  that  tb^  had  he&i  defrauded 
by  an  overvaluation  of  the  property  given  in 
exchange  for  the  stock.  In  which  case  they 
could  have  recourse  against  the  stockholders. 
Handley  v.  Stutz,  130  U.  S.  427,  11  Sup.  Ct 
530,  and  authorities  there  cited.  Stock  issued 
In  exchange  for  property  is  therefore  not  void, 
or  even  voidable,  when  It  has  been  issued 
by  unanimous  concurrence  of  all  the  directors 
and  all  tiie  existing  stockholders  of  a  corpora- 
tion. 

Applying  the  above  reasooiog  t»  the  action 
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of  the  organizers  in  Isanfng  the  stock  of  the 
Powell  Street  Company  and  of  the  Park  & 
CUff  House  Company  to  tiiemselves  In  ex- 
change  for  street-railway  franchises.  It  ap- 
pears that  Oie  issue  was  entirely  ragolar  and 
TaUd,  for  they  all  concmred  In  the  act^  and 
they  owned  all  the  prerlonsly  issued  stock. 
They  were  the  whole  corporation,— director 
truflteea,  and  stockholders.  The  transaction 
was  the  simple  and  ordinary  one  of  incwporat- 
iog  s  Inulness  of  any  sort,— oommercial,  min- 
ing,  or  mann  factnring,— where  the  partners 
or  co-owners  put  their  mine  or  factory  or 
stock  in  trade  into  a  corporation  and  reoeire 
stock  ot  the  oorporatlOD  in  exchange.  T&  a^ 
tonpt  to  invalidate  such  a  tzansaetton  i^ton 
the  ground  that  flu  directors,  in  Issahig  the 
stock  to  tliemselres,  violate  thdr  duty  as 
trustees  of  the  sto<^oIdeTs,  Is  absurd.  Th^ 
are  themselves  the  stockholders,  beneficiaries, 
and  trustees  at  the  same  time,  and  there  can 
be  no  conflict  of  Interest  between  them. 

But  the  idalntur  ooDtends  that;  alt^iongh 
these  stocks  may  have  been  lawfully  issued, 
they  do  not  constitute  "subscribed  capital 
Bto<^'*  ^thln  the  meanliv  ot  section  SOB  ot 
the  Civil  Code^  which  prohibits  the  dlrectws 
of  corporations  ttom  creating  debts  beyond 
their  subscribed  capital  stock.  Both  the  con- 
stitution and  the  statutes  of  the  state,  how- 
ever, use  the  phrase  "subscribed  capital  stock" 
again  and  again  to  designate  all  the  stock  of 
a  corporation  which  has  been  lawfully  Issued, 
whether  formally  subscribed  for  or  not,  as 
Trdl  as  stock  that  has  been  subscribed  for  but 
not  Issued.  And,  Indeed,  the  use  of  the  ex- 
inesslon  in  this  sense  is  polectly  proper;  for 
every  stodcholder  necessarily  subscribes  In 
receipting  for  the  certificate  ct  his  stock,  and 
tber^  binds  himself  to  pay  any  can  to  which 
It  Is  subject  Section  3  of  article  12  of  the 
constitution  provides  that  eaidi  stockholder 
shall  be  Individnally  and  personally  liable  for 
such  pn^wtlon  of  ite  debts  as  the  amount  of 
stock  owned  by  him  bears  to  **tbe  whole  sub- 
scribed ca^tal  stock."  This  dearly  implies 
that  all  lawfully  issued  stock  is  ranked  as 
subscribed  stock.  Hie  same  proton  is  con- 
tained In  the  statute  (Civ.  Code,  |  822),  where 
fliq  phrase  "subscribed  capital  stock"  Is  used 
In  the  same  sense  and  with  the  same  impltcar 
tlons.  By  section  831  of  the  Civil  Code  the 
directMB  are  authorised  to  levy  assessments 
only  upon  the  "subscribed  capital  atock." 
"WonM  plaintiff  contend  that  no  assessment 
can  be  enforced  against  a.  holder  of  stock 
unless  be  subscribed  a  formal  agreement  to 
take  it  before  It  was  issned?  Secticm  389  of 
the  Civil  Code  provides  that  the  capital  stodc 
of  a  corporation  may  be  increased  by  a  vote 
reinnsentlng  two-thirds  of  Its  entire  capital 
stock.  The  word  "subscribed"  is  here  omit- 
ted. Why)  Because  there  is  no  occasion  to 
increase  the  capital  stock  of  a  corporation 
while  any  part  of  the  sto<^  named  In  its 
certificate  remains  unissued,  and,  -wbsa  tt  te 
all  Issued,  the  entire  capital  stock  and  the 
subscribed  stock  are  IdenticaL 


In  Barron  t.  Burrlll,  86  Me.  7S,  29  AtL 
938,  it  was  held,  under  a  statute  almUar  to 
our  own,  that  the  receipt  of  shares  had  tbm 
same  effect  in  fixing  the  obligation  of  the 
shareholder  to  the  corporation  and  ita  cred- 
itors as  a  regular  subscription.  To  the  same 
effect,  see  Handley  v.  8tut^  189  U.  8. 
11  Sup.  Ct  S80;  Sanger  v.  Upton,  81  U.  8. 
66-64;  Chubb  v.  Upton,  96  U.  S.  666;  and 
see  Aigricnltoral  Works  t.  Qouser,  108  GaL 
1,  41  Fae.  809. 

The  organisers  did  not,  therefore,  contract 
any  indebtedness  beyond  the  subscribed  cajH 
Ital  stock  in  Issuing  $700,000  bonds  of  Few- 
en  Street  Company,  and  9910,000  bonds  of 
Park  &  GUfl  House  Company.  And.  even 
If  there  had  never  been  more  than  |20,000 
of  Powell  Street  Company  or  |1%000  of 
Park  ft  Cliff  House  stock  sabscrlbed  or  is- 
Boed,  the  bonds  In  ocess  of  Hums  unounts 
would  not  have  been  affected  by  anything 
cont^ned  in  section  809  of  the  Civil  Code. 
TtM  provision  .of  that  section  relied  on  hj 
the  plaintiff  mmly  restricts  the  power  of 
the  directMs  as  agents  of  the  cinpontlon. 
It  is  designed,  primarily,  as  a  protection  to 
stockboldors,  and,  incidentslly,  to  protect 
creditws,  and,  If  observed,  will  have  that 
effect  "Bant  however,  the  directors  and 
stockholders  were  identical,  and  what  the 
stockholders  consented  to  they  cannot  com- 
plain of.  There  were  no  existing  creditors, 
and  those  who  became  creditors  by  accept- 
ing the  bonds  would  not  be  greatly  bene- 
fited if  the  bonds  iraro  declared  void.  It 
would  be  a  most  singular  method  of  re- 
dressing their  grieronces,  If  th^  have  any. 

It  is  not  necessary  to  resort  to  tlie  doc- 
trine of  Underbill  v.  Improvement  Co.,  83 
CaL  BOO,  28  Pac.  1048.  to  sustain  the  validity 
of  these  bonds,  but,  If  It  wer^  the  dedshm 
In  that  case  would  furnish  another  complete 
answer  to  plalntUTa  objections. 

The  next  contention  of  plaintiff  Is  that  the 
respective  debto  of  these  several  corpora- 
tions are  aQ  invalid,  because  none  of  them 
has  ever  fixed  tts  cs{>Ital  stock  and  filed  the 
proper  certlflcato  of  fnU  pajmeat,  as  re- 
quired by  sections  468  and  ^  of  the  Civil 
Code.  The  law  does  not  dedare  what  dull 
be  the  consequence  of  a  failure  to  comply 
with  these  provisions,  and  this  comjOalnt 
does  not  show  that  the  conditions  have  aris- 
en which  would  make  it  Incumbent  upon 
these  companies  to  take  the  prescribed  ac- 
tion. We  need  not,  therefore,  stop  to  con- 
sider the  scope  and  object  of  tMs  part  of 
the  law.  It  Is  sufficient  for  the  present  pur^ 
pose  to  say  that  neither  the  sections  dted 
nor  section  466  impose  any  restriction  upon 
corporations  as  to  their  power  to  contract 
debts,  except  that  the  debt  must  not  exceed 
the  capital  stock.  They  are  not  required  to 
fix  their  mpital  stock  before  contracting  a 
debt  otherwise  than  as  It  Is  fixed  by  the 
certificate  of  inconMwatlon,  and  whether  Qw 
amount  of  lawful  Indebtedness  which  they 
may  Incur  is  limited  only  by  the  stateaMHtA 
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in  the  certificate  as  to  the  amount  of  capital 
stock,  or  by  the  amount  of  stock  subscribed, 
la  a.  matter  of  Indifference  In  this  case;  for 
not  one  ot  these  corporattona  has  erer  Incurred 
a  debt  In  ezcesa  of  Its  "subscribed  capital 
stock." 

The  next  transaction  of  the  organizers  as- 
sailed by  the  plaintiff  is  their  assumption  In 
behalf  of  Ferries  &  Cliff  House  Company  of 
the  bonded  debt  of  Powell  Street  Company, 
and  the  Issuance  of  20,000  shares  of  the 
stock  of  the  former  company  to  the  Bhare- 
holders  of  the  latter.  This  was  determined 
lipon  in  December,  1887,  and  consummated 
in  January,  18S8,  before  the  plaintiff  had  be- 
come a  stockholder,  and  while  the  organ- 
izers held  all  the  stock  of  each  of  the  two 
corporations  concerned  In  the  transaction. 
What  bas  been  said  atxire,  therefore,  re- 
specting the  issue  of  stock  and  bonds  by 
Powell  Street  Company  and  Park  &  Cliff 
House  Company  equally  applies  to  the  Issue 
of  this  stock  and  assumption  of  this  debt 
by  Ferries  &  Cliff  House  Company.  All  that 
was  done  was  done  by  unanimous  concur- 
rence of  all  the  directors  and  all  the  stock- 
holders. There  could  be  no  Tlolatlon  by  the 
directors  of  their  duties  as  trustees,  because 
they  were  at  the  same  time  sole  beneficia- 
ries and  sole  trustees,  and  no  conflict  of  in- 
terest between  the  Individual  and  the  rep- 
resentative was  possible.  The  20,000  shares 
of  stock  were  Issued  In  exchange  for  prop- 
erty on  terms  expressly  agreed  to  by  every 
party  in  Interest,  and  the  Issue  was,  as  has 
been  shown,  lawful.  The  t)onded  debt  was 
within  the  amount  of  the  stock  simultane- 
ously subscribed,  and  was  therefore  a  law- 
ful issue,  even  if  It  had  been  the  act  of  the 
directors  alone,  and  a  fortiori  was  lawful 
as  the  act  of  the  entire  body  of  stockhold- 
ers, not  In  contravention  of  any  constitu- 
tional or  statutory  inhibition,  and  not  In 
conflict  with  any  interest  of  creditors.  In 
deed,  there  appear  to  have  been  no  creditors 
other  than  the  holders  of  the  bonds,  pay- 
ment of  which  was  then  assumed. 

A  special  objection  to  the  issuance  of  these 
20,000  shares  of  stock  urged  by  plaintiff  Is 
that  by  the  exchange  of  properties  they  took 
the  place  of  the  original  capital  of  Powell 
Street  Company,  which  the  directors  were 
forbidden  to  divide  among  the  shareholders. 
Civ.  Code,  S  309.  It  is  true  that  the  organi- 
zers violated  their  duty  as  trustees  of  Powell 
Street  Company  by  making  a  division  of 
these  shares  (Kolil  v.  LIUeothal,  SI  Cal. 
378,  20  Pac.  401.  and  22  Pac.  C^),  and  there- 
by subjected  themselves  to  the  liabilities  to 
creditors  and  stockholders  of  that  corpora- 
tion prescribed  by  the  statute.  But  since 
they  were  the  only  stockholders,  and  the 
creditors  appear  to  have  consented  to  the 
transaction  (they,  it  seems,  were  also  the 
holders  of  the  bonds  and  the  only  creditors), 
this  transgression  of  the  law  by  the  organi- 
zers In  their  character  of  directors  of  Powell 
Street  Company  could  not  have  the  effect  of 
Cal.Rep.  4»-6S  P.— M 


invalidating  the  iBSue  of  Ferries  &  CUff  House 
stock.  The  plaintiff,  at  all  events.  Is  not  in 
a  position  to  raise  Uie  quMtlon,  for  he  is  not 
and  never  was  either  a  creditor  or  stockhold- 
er of  Powell  Street  Company. 

In  the  month  of  February,  1888,  th^  at 
which  time  pUiintlff  first  became  a  sharehold- 
er in  Ferries  &  CUff  House  Company,  the  af- 
fairs of  that  corporation,  as  shown  by  Its 
books  and  records,  were  in  this  condition: 
Its  certlflcate  capital  was  $2,500,000,  divided 
into  25,000  shares,  of  which  250  shares  had 
been  subscribed  prior  to  filing  Its  certificate, 
and  20,000  shares  subsequently  Issued  as  "ful- 
ly paid  up"  in  exchange  f<H:  property  by  the 
act  of  all  Its  directors,  concurred  In  by  all  its 
stockholders.  This  Issue  of  stock  was,  as 
has  been  shown,  lawful,  and  the  result  was 
that  the  directors  were  thereby  empowered 
by  the  stockholders  to  Incur  a  bonded  Indebt- 
edness of  $2,023,000.  This  power  they  bad 
exercised  to  the  extent  of  asstmiing  the  pay- 
ment of  $700,000  of  Powell  Street  Company's 
bonds.  No  stockholder  was  In  a  position  to 
comidaln  of  anything  they  had  done  In  the 
way  of  Issuing  stock  or  Incurring  Indebted- 
ness, and  the  plaintiff,  as  successor  In  tnt^ 
est  to  the  person  from  whom  he  purchased 
Ills  stock  (whether  It  was  part  of  that  origi- 
nally subscribed  or  of  that  which  was  subse- 
quently Issued),  was  in  this  respect  in  no 
better  position  than  his  assignor.  If  he 
bought  stock  without  making  any  Inquiry  in- 
to the  condition  of  the  corporation,  he  must 
suffer  the  consequences  of  his  own  improvi- 
dence. If  he  made  Inquiry,  and  was  deceiv- 
ed, he  may  have  had  a  rljght  to  rescind  as 
against  his  vendor,  but  he  has  no  claim  npon 
this  score  against  the  directors  or  other 
stockholders. 

From  this  time  forward,  however;  from  the 
moment  the  organizers  began  to  transfer  the 
stock  of  Ferries  &  Cliff  House  Company  to 
outsiders;  from  the  time,  in  other  words, 
when  the  directors  ceased  to  be  their  own 
sole  beneflciarles,— their  acts  and  conduct 
must  be  Judged  by  a  different  standard. 
They  then  became  bound,  In  all  matters  con- 
nected wltb  their  trust,  to  act  with  the  high- 
est good  faith  towards  their  beneficiaries. 
They  could  not  deal  with  the  trust  property 
for  their  own  profit.  They  could  take  no 
part  In  any  transaction  concerning  the  trust, 
In  which  they  had  an  Interest  adverse  to  their 
beneficiaries,  without  their  consent  In 
short,  they  became  subject  to  the  strict  ap- 
plication of  the  law  governing  the  relation 
of  trustee  and  cestui  que  trust  The  leading 
principles  of  that  law  are  too  familiar  to  re- 
quire further  statement,  and,  tested  by  those 
principles,  the  transaction  by  which  the  debt 
of  Park  &  Cliff  House  Company  (amounting 
to  $350,000,  and  held  by  the  organizers  them- 
selves) was  assumed  in  be  half  of  Ferries  & 
Cliff  House  Company,  and  4,750  fully-paid 
shares  of  the  latter  company  issued  to  them- 
selves In  exchange  for  property  admitted  by 
the  demurrer  to  have  been  worth  no  more 
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dun  $200,000,  mu  a  flftgnmt  lireacb  of  tnut, 
and  a  fraud  upon  plaintiff  and  all  other  abx^ 
holders  1p  the  same  situation.  The  transac- 
tion. It  Is  true,  was  substantially  the  same 
as  that  with  Powell  Street  Company,  exc^t 
that  It  lacked  the  consent  of  all  the  stock- 
holders ot  Ferries  &  CUff  House  Ckunpany, 
but  that  difference  was  fatal  (Clr.  Code.  | 
2230);  and  a  cause  of  action  thereby  accrued 
to  the  corporaUon,  which,  upon  failure  of  the 
cwporatlon  to  act,  could  be  enforced  at  the 
suit  of  any  dlssatlaOed  stockholder. 

It  Is  contended,  however,  by  respondents 
that  this  transaction,  though  voidable,  was 
not  absolutdy  void,  and  could  thetefore  be 
validated  by  express  ratification  or  by  an 
imidled  ratification  evidoiced  by  acquies- 
cence or  by  laches.  This  proposition  Is  un- 
doubtedly correct.  The  consent  of  all  the 
stockholders  of  Ferries  A  CUff  House  Com- 
pany would  have  made  the  transaction  with 
Park  &  CUff  House  Company  exactly  as 
regular  and  legitimate  as  that  with  PoweU 
Street  Company,  and  as  valid  in  every  re- 
spect^ and  a  subsequent  ratification  by  aU 
the  stockholders  would  have  been  as  effect- 
ive as  a  previous  consent  The  only  ques- 
tion Is  wbetber  there  has  been  any  ratifica- 
tion. It  is  not  pretended  that  there  has 
been  any  expresa  ratification  by  plaintiff  or 
by  any  of  the  class  of  stockholders  which  he 
represents,  but  it  Is  said  that  a  rescission  of 
the  contract  was  the  proper  course,  and  that 
a  failure  to  rescind  or  to  offer  to  rescind  la 
ratification.  This  may  be  so  In  ordinary 
cases,  but  It  Is  difficult  to  see  how  the  doc- 
trine can  be  applied  to  a  dissatisfied  stock- 
holder, who  Is  entirely  without  the  power  to 
rescind  the  contracts  of  the  directors.  He 
has  notbing  under  his  control  which  he  can 
restore  or  ofTer  to  restore,  and  his  only 
remedy,  in  case  of  a  failure  or  refusal  of 
the  directors  to  act,  Is  to  institute  an  action 
for  the  enforcement  of  such  rights  as  he 
has.  In  this  case  I  suppose  the  plaintiff 
might  have  demanded  either  one  of  twc 
things;  He  might  have  asked  the  court  to 
decree  the  rescission  which  he  was  powei- 
lesB  to  effect,  or  he  might  have  affirmed  the 
transfer  of  the  proirerty,  and  coiupelied  his 
trustees  to  account  to  the  corporation  for 
their  profits.  He  has  not,  in  his  prayer  for 
relief,  confined  himself  to  either  of  these 
alternatives,  but  has  made  the  rather  ex- 
travagant demand  that  the  title  of  all  the 
property  formerly  belonging  to  Park  &  Cliff 
House  Company  be  confirmed  to  his  cor- 
poration, and  that  all  the  bonds  assumed 
and  stock  Issued  In  exchange  be  declared 
void.  He  is,  of  eonrse,  not  entitled  to  this 
measure  of  relief;  but  under  his  prayer  for 
general  relief,  and  In  view  of  the  facts,  he 
could  demand  an  accounting  to  the  corpora- 
tion for  the  excess  of  liabilities  assumed 
and  stock  issued  over  the  value  of  the  prop- 
erty talten  In  exchange,  unless  his  action  Is 
aa  to  this  matter  barred  by  the  statute  of 
Umltatlona.   Hen,  however,  I  think  the 


plaintUE  encomLtcm  an  taunperaUe  obstacl*. 
The  transaction  with  Pork  &  Cliff  House 
Company  t»ok  place  March  6, 1868,  and  was 
at  that  time  recorded  in  the  books  of  Ferries 
&  CUff  Bouse  Company.  The  plaintiff  was 
at  that  time,  and  has  ever  since  continued 
to  be,  a  stockholder  of  the  latter  company. 
As  such  he  had  the  right  to  Inspect  Its  booica 
and  records,  and  by  Inspecting  them  could 
have  learned  all  the  particulars  of  its  deal- 
ings with  Park  &  Cliff  House  Company. 
His  cause  of  action  waa  then  complete,  and 
although  in  cases  of  ftaud  the  cause  of 
action  is  not  deemed  to  have  accrued  for 
the  purpose  of  setting  the  statute  of  Umita- 
tions  in  motion  until  the  discovery  of  the 
fraud  by  the  party  aggrieved  (Code  Civ. 
Proc.  i  338),  stUI  knowledge  is  imputed  to 
those  who  have  the  means  of  knowledge  at 
hand,  and  they  cannot  prolong  their  right 
of  action  by  remaining*  In  Ignorance  of  tliat 
which  they  ought  to  know.  Here  the  cause 
of  action  arose  in  March,  1888.  and  the 
means  of  knowledge  were  simultaneously 
placed  In  plalntlflT's  reach  by  recording  the 
transaction  In  the  books  of  his  corporation. 
But  he  for  more  than  three  years  (the  whole 
period  of  limitation)  neglected  to  make  any 
Inquiry.  His  excuses  are  that  he  was  ab- 
sent from  the  state  for  considerable  periods; 
that  he  had  confidence  In  the  directors,  and 
was  misled  by  their  reports;  and  he  be- 
lieves be  would  have  been  denied  access  to 
the  books  If  he  had  requested  an  Inspection. 
I  think  these  excuses  are  insufficient  to  re- 
lieve plaintiff  from  the  consequences  of  his 
neglect,  and  that  he  Is  now  precluded  trom 
attacking  the  assumption  of  the  debt  of  the 
Park  &  Cliff  House  Company,  or  the  Issu- 
ance of  the  4,750  shares  of  the  Ferries  & 
Cliff  House  stock,  and  also  from  demanding 
an  accounting  for  that  transaction. 

But  the  statute  interposes  no  bar  to  his  de- 
mand for  an  accounting  for  the  issue  of 
$650,000  of  Ferries  &  Cliff  House  bonds  by 
the  organizers  to  themselves.  Tliey  were 
Issued  on  and  subsequent  to  the  11th  day  of 
December,  1880,  and  the  action  was  com- 
menced December  10,  1892,— one  day  short 
of  three  years  after  the  wrong  complained 
of.  The  action  was  therefore  commenced  In 
time,  and  there  can  be  no  doubt  of  the  right 
of  plaintiff,  upon  the  admitted  facts,  to  de- 
mand the  accounting.  The  mere  fact  that 
the  directors  Issued  the  bonds  to  themselves 
In  payment  of  their  own  demands  against 
the  corporation,  and  that  they  have  never 
accounted  to  the  corporation,  would,  In  It- 
self, be  sufilclent  to  support  the  action;  but 
It  Is  also  alleged,  and  by  the  demurrer  ad- 
mitted, that  the  bonds  were  taken  by  the 
directors  at  their  face  value  when  they  were 
actually  worth  15  per  cent  premium,  and 
that  their  claims  for  construction,  etc.,  were 
for  more  than  was  Justly  due. 

Plaintiff  claims  that  none  of  the  directors 
were  entitled  to  receive  anything  for  any 
services  or  supplies  furnished  in  the  coustruo* 
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tlon  of  the  roads,  and  bases  his  contention  on 
the  provisions  of  section  18  of  article  12  of 
the  constitution,  which  reads  as  follows: 
"No  president,  director,  officer,  agent  or  em- 
ploye of  any  railroad  or  canal  company  shall 
be  interested,  directly  or  indirectly,  in  the 
fumlBhlng  of  mat«lal  or  supplies  to  such 
company  nor  In  the  business  of  transporta- 
tion as  a  common  carTiffl*  of  freight  or  pas- 
sengers  over  the  works  owned,  leased,  con- 
trolled or  worked  by  such  company,  except 
Buch  Interest  In  the  business  of  transporta- 
tion as  lawfully  flows  from  the  ownership  of 
stock  tli^eln."  I  do  not  construe  this  sec- 
tion as  applying  to  tiie  original  construction 
of  a  railroad.  By  Its  terms  it  seems  to  be 
confined  to  the  operation  of  the  road  when 
completed.  But,  however  this  may  be,  no 
p«ialty  la  prescribed  for  a  Tiolatlon  of  this 
proTisIon,  and  the  only  consequence  of  its  in- 
fraction is  that  contracts  by  officers  of  a 
railroad  company  to  famish  It  material  or 
supplies  would  be  invalid  and  nnmforceable. 
Bnt  this  would  not  preclude  the  allowance  in 
an  accounting  of  the  Just  value  to  the  com- 
pany of  any  materials  actually  furnished  by 
Its  dhrectors  and  actually  used  In  the  business 
of  the  road. 

The  claim  of  the  plaintUf  that  this  whole 
Inne  of  bonds  of  Ferries  &  Cliff  House  Com- 
pany was  void,  because  In  ^cess  of  Its  snb- 
Bcribed  capital,  has  been  suffifHently  an- 
swered. Another  ground  upon  which  their 
validity  is  attacked  is  that  this  was  an  In- 
crease of  the  bonded  debt  ot  tlie  corporation 
without  the  consent  of  the  stocfchold^v,  and 
therefore  In  vlc^tlon  of  section  358  of  the 
Civil  Code.  A  careful  reading  of  that  sec- 
tion, however,  as  It  stood  prior  to  the  amend- 
ment of  March,  1S8B,  In  connection  with  oth- 
er proTislons  of  the  Code,  leads  to  the  conda- 
slon  that  It  only  applied  to  those  cases  in 
which  it  was  desired  to  create  an  Indebted- 
ness in  excess  of  the  stock  which  the  corpo- 
ration had  the  power  to  Issne.  In  amdi  cases 
it  was  nec«isary  to  Increase  the  capital  stock 
as  a  jverequislte  to  the  Increase  of  indebted- 
ness, and  for  the  Increase  of  capital  stock  the 
consent  of  the  stockholders  Is  necessary.  Bnt 
when  the  existing  debt  of  a  corporation  was 
within  the  amount  of  Its  subscribed  capital, 
and  a  proposed  addition  to  its  indebtedness 
would  leave  the  total  amount  still  within  the 
amount  of  its  subscribed  capital,  this  was  not 
the  Increase  of  bonded  debt  contemplated 
section  359  (as  it  existed  February  13,  1889) 
requiring  the  consent  of  two-thirds  of  the 
stockholders. 

There  is.  Indeed,  no  objection  that  I  cnn 
see  to  the  validity  of  any  of  these  bonds  In 
the  hands  of  bona  flde  holders.  But  so  far 
as  they  remain  in  the  hands  of  the  organizers, 
or  of  their  transfnees,  who  took  them  with 
knowledge  of  the  facts,  they  may  be  called  in 
and  canceled  to  the  extent  that  they  exceed 
the  Just  and  lawful  claims  of  the  directors  of 
the  company,  to  be  ascertained  on  the  ac- 
countlnf,  and,  if  enough  of  them  cannot  be 
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recalled  to  square  the  account,  the  organiaers 
are  jointly  and  severally  liable  for  the  defi- 
ciency. 

For  the  reasons  above  given  it  seems  clear 
beyond  dispute  that  the  complaint  states  with 
sufficient  certainty  a  cause  of  action  aga  nst 
Martin,  Ballard,  Adams,  Magee,  and  Lynch 
for  an  accounting  of  the  proceeds  of  $<)50,000 
bonds  of  Ferries  &  Cliff  House  Oooipany, 
and  as  to  this  cause  of  action  there  Is  no  de- 
fect or  misjoinder  of  parties.  All  the  parties 
against  whom  the  accounting  is  sought  are 
made  defendants.  The  corporation  is  a  nec- 
essary party,  and  Brown  and  Jarboe,  If  not 
strictly  necessary  parties,  are  certainly  not 
improper  parties  to  an  action  one  object  of 
which  is  to  invalidate  bonds  of  whose  holders 
they  are  trustees.  To  this  action  for  an  ac- 
counting Powell  Street  Company  and  Parli  & 
Cliff  House  Company  are  not  proper  parties, 
and  the  demurrer  for  defect  of  parties  names 
no  other  defendant  who  should  be  Joined. 
It  goes  partly  upon  the  ground  that  the  pres- 
ent holders  of  the  stocks  and  bonds  which  it 
is  sought  to  invalidate  should  be  made  par- 
ties, but  the  complaint  shows  that  these  hold- 
ers, aside  from  tiie  defendants,  axe  unknown 
to  plBlntier,  and  the  demurrers  do  not  disclose 
their  names.  Plaintiff  asks  leave  and  should 
be  allowed  to  bring  them  in  when  they  are 
disclosed. 

The  complaint  states  no  case  for  a  decree 
quieting  title  against  any  one,  and  the  prayer 
for  that  relief,  and  for  an  other  relief  not 
warranted  by  the  facts  alleged,  should  simply 
be  disregarded.  Such  being  the  case,  it  was 
error  In  the  superior  court  to  sustain  the  de- 
mtirrers  generally.  There  were,  as  has  been 
Indicated,  some  q)eclflc  grounds  of  demurrer 
that  were  well  taken,  and  the  order  should 
have  been  limited  to  those  grounds.  So  lim- 
ited, it  would  not  have  Justified  the  conclu- 
sion and  judgment  "tliat  the  plalntifF  Is  not 
entitled  to  any  relief  against  the  defendants, 
or  against  any  of  them,"  etc.  On  the  con- 
trary, there  would  hate  remained  a  clear 
case  for  substantial  reUef;  and,  though  the 
court  might  have  been  Justified  In  requiring 
the  plaintiff  to  strike  out  some  of  the  redun- 
dant and  Irrelevant  matters  contained  in  the 
complaint  before  requiring  the  defendants  to 
answer.  It  could  not  deny  him  any  relief. 
Judgment  reversed,  and  cause  remanded,  with 
leave  to  the  plaintiff  to  amend  his  complaint 
In  acc(»^ance  with  the  views  herein  ex- 
pressed. 

We  concur:    HENSHAW,  X;  TEMPLE,  J. 


DICKSON  V.  BACK  et  al.i 
(Supreme  Court  of  Oregon.    Dec.  27,  1887.) 

ATTACBMBNT— FiLINO   CbRTIFICATB— COVFLIOTIKO 

RiQBTB  or  LiKN  Cbbditoks — Injunc- 
tion— SL'BHOOATION. 
1.  Hill's  Aun.  Laws,  S  2118,  i»roviding  thst 
the  recorder  of  conveyances  of  M.  county  i^all 
1  Rehearing  denied. 
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hare  control  of  the  books  and  files,  and  records 
of  contracts,  pon-ers  o(  attorney,  dcedn,  mort- 
(Tflges,  and  of  mechanics*,  laborers',  material 
meu's  and  other  liens,  does  not  require  the  fil- 
ing with  such  recorder  of  a  certificate  of  attach- 
ment; "other  lieoa"  being  limited  to  those  of 
the  same  class  as  are  enumerated  in  the  preced- 
Itm  clause. 

2.  After  abolition  of  the  office  of  county  clerk 
of  M.  county,  and  the  creation,  in  Ilea  thereof, 
of  the  office  of  clerk  of  the  circuit  court,  clerk 
of  the  county  court,  and  recorder  of  convey- 
ances, the  certificate  of  attachment  which  Hill's 
Ann.  Laws,  8  151,  rcQuires  to  be  filed,  as  notice, 
with  the  county  clerk,  should  be  filed  with  the 
clerk  of  the  court  out  of  which  the  writ  issued, 
under  section  2414,  subd.  8,  providinff,  "It  shall 
be  the  duty  of  the  clerk  of  the  circuit  court, 
and  clerk  of  the  county  court  iu  M.  county,  for 
the  court  of  which  he  is  the  clerk  •  *  •  to 
exercise  the  power  and  perform  the  duties  con- 
ferred and  imposed  on  him,  as  the  clerk  of  such 
court,  by  thi*  act  or  other  law,  or  which  is  now 
required  of  •  •  *  the  county  clerk  of  M. 
county  as  clerk  of  such  court." 

3.  Attachment  of  sufficient  peraonnl  property 
to  satisfy  a  clui.n  does  not  affect  the  judgment 
afterwards  obtained  by  the  creditor,  bo  as  to 
prevent  his  satisfying  it  out  of  real  estate  at- 
tached at  the  same  time  as  the  personalty,  as 
against  a  creditor  taking  a  mortgage  on  the 
real  estate  subsequent  to  the  attachment 

4.  A  creditor  who  attaches  personalty  and 
real  estate  will  not  be  compelled,  for  the  lienefit 
of  another  creditor,  who  thereafter  takes  a 
mortgage  on  the  real  estate  as  security,  to  pur- 
sue his  remedy  against  sureties  of  the  debtor  oa 
a  redeliTcrj  bond  for  the  personalty,  or  against 
sureties  on  the  undertaking  on  appeal  of  the 
debtor  from  the  judgment  against  him. 

6.  A  creditor,  having  a  judgment  lien  on  two 
pieces  of  real  estate,  will  not,  in  the  nbiience  of 
fraud  or  caprice  on  hia  part,  be  coiniiellwl.  for 
the  benefit  of  one  having  a  subswiucnt  lien  on 
one  of  them,  to  satisfy  his  juiignipiit  out  of  the 
other;  but  the  remedy  of  the  junior  creditor  is 
to  obtain  an  assignment  of  the  judgment,  and 
thereby  become  subrogated  to  the  rights  of  the 
other. 

Appeal  from  circuit  court,  Multnomah 
county;  Henry  E.  McOlnn,  Jud};e. 

Action  by  James  Dickson  against  Seid  Back 
and  others.  Judgment  for  plaintiff.  De- 
fendant Jimg  Sam  appeals.  Modified. 

This  Is  a  suit  to  enjoin  an  execution  sale  of 
certain  real  property,  and  to  foreclose  the 
lien  of  a  mortgage  thereon.  The  facts  are: 
That  on  February  13,  181)4,  the  defendant  J. 
L.  Hartman,  as  receiver  of  tlie  Northwest 
Loan  &  Trust  Company,  a  coiiioratlon,  com- 
menced an  action  in  the  circuit  court  of  Zklult- 
nomab  coumy  against  the  defendant  Seld 
Back  and  one  William  Dunbar  to  recover  on 
their  promissory  note  the  sum  of  $2,500,  and 
Interest  thereon  at  the  rate  of  9  per  cent  per 
annum  from  August  19,  1802;  and,  having 
sued  out  a  wi^t  of  attachment  therein,  the 
then  sheriff  of  said  county,  on  the  next  day, 
by  virtue  tlicreof,  seized  a  stock  of  goods,  the 
property  of  Seid  Back,  which  he  appraised  at 
?13,407.r>5,  and  at  the  same  time  attempti'd  to 
attach  Seid  Back's  Interest  In  the  following 
described  real  property,  to  wit:  I-ots  5  und  S 
in  block  18;>,  and  lots  6  and  7  In  b'.ock  13S,  In 
Couch's  addition  to  the  city  of  Portland;  the 
W.  %  of  lot  Q  In  block  2(j,  lots  5  ami  (i  iu 
bluc>k  119,  and  the  E.  70  feet  of  the  S.  i/j  of 
lot  2  in  block  10,  In  said  city;  and  lots  7  and  8 
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In  McMlllen's  addition  to  East  Portland,— 
and  on  the  23d  of  that  month  filed  for  record 
In  the  office  of  the  clerk  of  the  circuit  court  a 
certificate  of  the  attachment  of  said  real  prop- 
erty. That,  immediately  upon  the  seizure  of 
said  goods,  Seid  Back,  as  principal,  and  the 
defendarts  Too  Chute  and  Moy  Back  Hin 
(the  latter  signing  as  Twin  Wo  Charley),  as 
sureties,  executed  to  tlie  sheriff  a  redelivery 
bond.  In  the  usual  form,  whereupon  said 
goods  were  delivered  to  Seid  Back.  That  on 
February  23, 1894,  Seid  Back  was  Indebted  to 
the  phiintlCC  in  the  sum  of  $12,500,  as  evi- 
denced by  certain  promissory  notes,  to  secure 
the  payment  of  which  he  and  Quay  Chow 
B&ck,  his  wife,  since  deceased,  for  that  ex- 
pressed consideration,  executed  to  plaintiff 
what  purported  to  be  a  warranty  deed  of 
said  lots  6  and  S  in  block  185,  and  lots  6  and 
7  in  block  138,  Ip  Couch's  addition  to  the  city 
of  Portland,  and  the  W.  ^  of  lot  5  In  blofk 
26  in  said  city,  which  deed  was  delivered  iu 
escrow  to  one  W.  H.  Adams.  That  on  April 
3,  18&4,  plalntitr  executed  to  Seid  Back  a  de- 
feasance which  recited  that  the  deed  was  In- 
tended to  secure  said  notes,  u^mu  the  pay- 
ment of  which  he  agreed  to  rccuuvey  said 
premises,  whereupon  Adams,  by  order  of  the 
grantor,  delivered  the  deed  to  plaiutlfr.  who 
on  the  next  day  filed  the  same  for  record. 
That  on  September  29,  1S94,  Hartman  ob- 
tained judgment  In  said  action  against  ths 
defendants,  to  satisfy  which  the  real  and  per- 
sonal property  so  attaclied  was  ordered  soM. 
That  Seid  Back  appealed  from  sold  judgment, 
and  the  defendants  Chin  Chong  Quie,  Groon 
Dip,  and  Moy  Back  Hin,  as  sureties,  executed 
an  undertaking  for  the  appeal,  and  for  a  stay 
of  proceedings.  That  said  judgment  was  af- 
firmed (Hartman  t.  Back,  28  Or.  5S0,  i\i  Pac. 
1118),  and,  a  mandate  having  been  sent  down, 
the  lower  court  rendered  judgment  agaiust 
Seid  Back  and  his  said  sureties  for  the 
amount  originally  awarded,  which  was  as- 
signed to  the  defendant  Jung  Sam,  who  caus- 
ed an  execution  to  be  Issued  thereon,  by  virtue 
of  which  the  defendant  George  C.  Scars,  as 
sheriff  of  said  county,  levied  upon  the  real 
property  described  in  plaintiff's  mortgage, 
and  advertised  it  to  be  sold  on  November  (!, 
18i>u,  prior  to  which  plaintiff  commenced  this 
suit  to  foreclose  the  lien  of  his  mortgage,  and 
to  enjoin  the  tlirenteued  sale,  and  in  his  com- 
plaint alleges,  ni>on  Information  aud  belief, 
that  the  consideration  for  the  assignment  of 
the  Hartman  judgment  was  furnished  by  the 
defendants  Seid  Back,  Moy  Back  Hin,  Chlu 
Chong  Qule,  Goon  Dip,  or  some  of  them,  pre- 
viously liable  for  the  payment  of  said  jud?:- 
ment,  and  thit  no  attempt  had  ever  been 
made  by  Hartman  or  Jung  Sam  to  collect  saJJ 
Judgment  by  a  sale  of  the  personal  property 
so  attached,  or  from  the  sureties  on  the  rede- 
livery bond,  or  on  the  undertaking  for  a  stay 
of  proceedliifjs.  The  defendant  Jung  Sam, 
answering  separately,  and  the  defendants 
Moy  Back  Hin,  Too  Chute,  Goon  Dip,  and 
Cliln  Chong  Qule,  Joiutly,  after  deotflnjr  tlie 
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material  aJlegatloiui  of  tli6  complaint,  al- 
lege new  matters  as  defenses,  wblch  are  put 
In  Issue  by  the  replies.  A  trial  vas  thereup- 
on had,  and  the  court  found  from,  the  evi- 
dence the  facta  as  hereinbefore  stated,  and 
that  the  defendant  Thomas  Mann  had  a  lien 
on  a  portion  of  said  premises  which  was  prior 
to  all  other  Hem,  ard,  as  ctmdnslons  of  law, 
fonnd  that  plaintiff's  lien  was  siverln  to  Hie 
liens  of  the  Tarlons  defendants,  except  that  of 
Thomas  Mann;  that  the  sureties  on  the  rede- 
Urery  bond,  and  on  the  undmaUns  tat  a  stay 
of  i»roceedhigs  on  appeal,  are  solvent;  and 
that  Jmig  Sam  should  be  required  to  ndlect  his 
Jndgment  from  the  defendants  Sold  Back,  Moy 
Back  Hln,  Ooon  Dip,  and  Ghln  Ohong  Qnle,  or 
some  <tf  thooo,  before  proceeding  against  the 
pn^erty  Indnded  In  jdafaitlfr^i  mwtgi^  a 
fmeckMure  of  which  was  decreed;  and  the  de- 
fendant Sears  was  enjoined  from  selling  sold 
premises  under  the  execution  issued  on  the 
Hartman  judgment,  from  which  decree  Jung 
Sam  appeals. 

Thoe.  O'Day,  for  appellant  Geo.  H.  Wil- 
liams, for  respondent 

HOORB,  a  JT.  (after  stating  the  farts).  The 
court  does  not  assign  any  special  reason  for 
Its  deduction  that  lOalntlff's  lien  Is  superior 
to  the  Ileus  of  the  vartons  d^endants,  et&, 
but  we  Infer  the  conclaslon  was  drawn  from 
the  finding  of  fact  that  "no  certlflcate  of  at' 
tachment  was  filed  by  the  said  iriieriff  tat  the 
oflloe  of  the  recwder  of  cniT^ances  or  of 
the  elerfc  of  the  county  court  In  said  county." 
Section  151,  Hill's  Ann.  Iawb  Dr.,  so  Cu  as 
necessary  to  an  undwstandlng  of  the  questlm, 
provides  that:  "If  real  property  be  attached, 
the  sheriff  shall  mate  a  certificate  containing 
tbB  tlQe  ot  the  caose,  the  names  ot  the  parties, 
a  description  of  such  real  property,  and  a 
statement  that  the  same  has  been  attached  at 
the  smt  of  the  pbOntiff,  and  the  date  thereof. 
Within  ten  days  txom  the  date  of  the  atta(A- 
ment,  the  sheriff  shall  deliver  each  certlflcate 
to  the  eoanty  tSerk  of  the  county  in  which 
such  real  property  is  situated,  who  shall  file 
the  same  In  his  office,  and  record  it  In  a  book 
to  be  kept  for  that  piupose.  When  such  oer- 
tlficate  Is  so  filed  for  recnd,  the  lien  in  tevor 
of  the  iriaintlff  shall  attach  to  the  real  fsofi- 
erty  described  in  the  certlflcate  from  the  date 
of  tiie  attachment,  but  U  filed  afterwards,  it 
shall  only  attach,  as  against  third  persons, 
fnmi  the  date  of  such  subsequent  filing."  It 
would  seem  that  the  lloi,  as  against  third 
persons,  would  attach  to  the  real  property 
from  the  date  of  the  attachment,  when  the 
certlflcate  is  filed  in  the  pr<^  office  wlthtat 
the  prescribed  time,  and  that  the  only  evi- 
dence admissible  to  establish  the  existence  of 
the  lien,  as  against  snch  perscms,  Is  the  cer- 
tificate Itself,  or  a  proper  authenticated  copy 
thereof  (Drake,  Attechm.  [7th  Bd.]  fi  236b); 
bat,  as  against  the  owner  and  those  who  are 
in  privity  with  him,  the  Hen  attaches  to  the 
real  pny^tj  from  the  time  snch  persons  have 


knowledge  of  the  attadunent  That  is,  third 
persons  are  bound  by  the  notice  which  the 
certificate  affords,  while  the  owner  of  the  fee 
and  those  who  axe  In  privl^  with  him  are 
chargeatde  with  this  notice,  and  abo  bound 
by  such  knowledge  as  they  may  have  that  the 
real  iwoperty  has  been  attached.  It  must  be 
conceded  that  the  voluntary  conveyance  by 
Seld  Back  to  jdalntlff  created  a  privity  of 
estate  between  them,  but  as  there  la  no  Issue 
as  to  the  letter's  knowledge  of  the  attach* 
ment,  and  since  the  deed  was  executed  to 
him  to  secure  a  valid  Indebtedness,  the  con- 
sideration paid  therefor  was  as  valuable  as 
that  furnished  by  the  attaching  credlttv;  and, 
the  equities  being  equal,  the  priority  of  their 
respective  liens  must  d^end  upon  suf- 
ficiency of  the  notice  whldi  the  certlflcate 
of  the  attachment  aflCords. 

The  legislative  ass^nbty  on  February  17, 
1887,  in  pursuance  of  the  imvlslons  of  see* 
tkm  16,  art  7,  of  the  cmstltatlon,  abolished 
the  office  of  county  clerk  of  Multnomah  coun- 
ty, and  enated  in  Ueu  thereof  tlie  office  of 
derk  of  the  drcnlt  court,  clerk  of  the  county 
court  and  recorder  of  eooveyances  (HIU's 
Ann.  Laws  Or.  H  2439-24W);  and.  the  cer^ 
tlflcate  required  ^  the  provisions  of  sectlfm 
151  having  been  filed  in  the  office  of  the  clerk 
of  the  circuit  court  of  said  county,  the  Im- 
portant question  for  consideration  Is  whether 
any  lien  upon  the  premises  In  question  was 
created,  as  against  phiintlfl,  by  the  atiadi- 
ment  The  answer  to  this  inquiry  must  de- 
pend upon  a  strict  construction  of  the  pro- 
visions of  the  statute  ai^ioable  fliereto;  fw, 
as  was  ssid  by  Thayer,  J.,  in  Sdinelder  v. 
Sears,  18  Or.  60,  8  Pac  "attachment  pro- 
ceedings are  statutory,  and,  uidess  the  stat- 
ute is  strictly  pursued,  no  right  Is  acquired 
under  them."  Counsel  tm  appellant  main- 
tains that  the  sheriff,  by  fllii^  the  certificate 
ot  attacfan^t  In  the  office  of  the  clerk  of  the 
circuit  court,  complied  with  the  conditions  im- 
posed upon  such  officer  ^3ly  the  statute  which 
Rboltehed  the  office  of  county  clerk  of  Multno- 
mah county,  and  In  supprat  of  his  conten- 
tton  reUes  upon  subdivision  8  of  section  2414, 
Hill's  Ann.  Laws  Or.,  which  provides  as  fol- 
tows:  "It  shall  be  the  duty  of  the  clerk 
of  the  drcnlt  eaart,  and  clerk  of  the  county 
court  In  Multaomah  county,  for  the  court  of 
which  he  Is  the  clerk,  *  *  *  (8)  to  exer^ 
dse  the  powv  and  perfonn  the  duties  &m- 
ferred  and  Imposed  upon  blm,  as  the  derk 
of  sndi  court,  1^  this  act  or  other  law,  or 
which  Is  now  required  of  ox  performed  by  the 
county  derk  of  Multnomah  county  as  cleric 
of  such  court"  Counsel  for  respondnit,  how- 
ever, maintains  that  tiie  certlflcate  of  attach- 
moit  should  have  beea  filed  and  recorded  In 
tiie  office  of  the  recorder  of  conveyances  of 
said  county,  snd  claims  that  the  duty  so  to 
preserve  the  evldraice  of  the  lien  Is  enjtdned 
section  2418,  Id.,  which,  so  far  as  neces- 
sary to  this  case,  provides  as  follows:  "The 
recordra-  of  conveyances  in  Multnomah  coun- 
ty shall  have  the  car^  custody,  and  control 
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of  the  hotikM,  papers,  and  files  and  records 
of  contracts,  powers  of  attorney,  deeds,  mort- 
ga^  of  both  real  and  personal  property,  and 
o[  mechanics',  laboreis*,  and  material  men's, 
and  other  Hens,  In  Multnomah  conni?,"  The 
point  Insisted  upon  by  the  latter  proceeds 
upon  the  theory  that  an  attachment  of  real 
property,  when  p»fected,  becomes  a  Hen 
ttaereon,  and  that  the  words  "oQier  liens,"  as 
used  In  the  section  relied  npmi,  Indicate  that 
the  certificate  of  attadmient  should  have  been 
delivered  to  the  reocnder  tfC  amveyances  of 
said  county,  and  recorded  In  a  book  kept  1^ 
him  for  that  purpoee,  and  that,  Hartman  hav- 
ing failed  to  comply  wlQi  this  requirement, 
no  lien  ever  attached  to  the  premises  In 
question.  It  becomes  necessary  to  ascertain. 
If  possible,  ibe  legislative  Intent,  as  manifest- 
ed by  the  adoption  <3t  the  words  "other  liens*" 
as  used  In  the  language  above  quoted,  (toe 
of  the  rules  of  statutory  construction  Is  peeA' 
Icated  upon  the  maxim,  "BJusdon  generis;" 
that  Is,  when  genovl  words  follow  partlcnlar 
ones,  the  former  are  Ibmted  In  their  mean- 
ing to  the  same  class  of  persons  or  things 
enumerated  In  the  preceding  clause.  Blsh. 
St  Crimes  (2d  Ed.)  I  245  et  seq.;  17  Am. 
&  Eng.  Enc.  Law,  278,  and  notes.  While 
Oie  rule  Is  not  Inflexible,  we  think  It  Is  mani- 
fest that  the  words  "other  lAeaa"  refer  to 
sach  liens  only  as  are  given  by  the  statute 
to  those  persons  who  have  increased  the  value 
of  the  real  property  of  another,  either  ex- 
pending their  labor  upcm,  w  furnishing  ma- 
terials to  be  used  in  such  a  manner  as  to 
enter  into  and  become  a  part  <tf,  the  estate 
sought  to  be  charged  therewith;  and  this  de- 
duction Is  strengthened  when  the  section  relied 
npon  Is  read  in  connection  with  section  2132, 
Hill's  Ann.  Laws  Or.,  which  is  a  part  of  the 
same  act,  and  provides  as  foltows:  "Con- 
tractors, mechanics,  artisans,  machinists, 
builders,  lumber  merchants,  laborers,  and 
others  claiming  liens  upon  vnntpexxj  In  Uultno* 
mah  county,  shall  file  their  claims  of  such  lien 
wltii  the  recorder  of  convinces  In  Multno- 
mah county,  In  the  same  manner  and  with 
like  efTect  as  now  prescribed  by  law  for  fil- 
ing them  in  the  county  Jerk's  office  at  Mult- 
nomah county."  We  do  not  thtnk  it  Is  de- 
cUtred  In  the  statute,  nor  can  It  reasooaUy 
be  inferred  trom  the  words  "other  liens,"  that 
the  certificate  should  have  been  ddivered  to 
the  recorder  of  conveyances  of  Multnomah 
county,  or  recorded  In  any  book  k^t  in  his 
office,  in  order  to  perfect  the  Hen  of  the  at- 
tachment Nor  do  we  think  that  much  light 
Is  shed  npon  the  subject  by  section  2404,  Id., 
which  provides.  In  effect,  that  In  case  q€ 
doubt  as  to  the  duties  requhred  to  be  perform- 
ed 1^  either  the  clerk  of  the  drcult  court 
clerk  of  the  county  court,  or  recorder  of  con- 
veyances in  Multnomah  county,  sudi  duty 
shall  be  done  and  performed  the  clerk  of 
the  county  court  and  the  same  shall  be  denn- 
ed to  appertain  to  the  duties  of  hia  office: 
The  statute  nowhere  indicates  by  wh«n  the 
doubl  Is  to  be  entertained,  so  as  to  Impose  the 


duty,  resulting  from  sudi  mental  eondition. 
iq^on  the  clok  of  the  county  court.  Cotms**! 
tot  Hartman  probably  had  no  doubt  as  to 
whom  the  certificate  of  attadiment  should 
have  been  dellvnvd  to,  and  therefore  retunini 
it  to  the  deriE  of  the  circuit  court  It  woul  1 
also  be  Infened  frran  the  arguments  of  ri^ 
spondenfs  counsri  that  he  entertained  au 
donbt  In  relation  to  the  <Mxxr  whose  dat.r 
it  Is,  under  the  statute,  to  record  the  t-cr- 
tlficate  of  aHadunent  and  hence  he  would 
have  ddlvered  the  siune  to  the  recorder  ».* 
conveyances;  and  since,  in  each  Instanre.  ibc 
parties,  although  th^  r^kched  different  Mm- 
dusicms,  harbwed  no  donbt  la  the  mattM-. 
It  would  necessarily  follow  that  neither  vn* 
or  would  have  been  oUlged  to  deliver  sm-h 
certificate  to  the  derk  of  the  county  conn; 
and  shall  It  be  said  that,  because  we  may  tie 
In  doubt  as  to  the  officer  upcm  whom  tbc 
duty  devolves,  counsel  are  In  error  In  their 
conclusions,  and  therefwe  no  lien  attached  tu 
the  real  property  In  questlim?  If  the  con- 
tention of  appdlant'B  counsel  be  correct,  tlit 
It  follows  that  the  sheriff  must  file  the  ivr- 
tlfi<»te  of  attachment  In  the  ofRce  of  tlii> 
clerk  of  the  court  from  which  the  writ  emana- 
ted, the  effect  of  which  would  be  to  recinin' 
the  clerks  of  the  circuit  and  county  conrtu  of 
Multnomah  county  to  keep  a  btiok  In  eacli 
fO&oe,  in  which  to  record  certificates  t>t  at- 
tachment lAerdby  Imposing  npon  those  who 
are  compiidled  to  search  the  recwds  of  tlrlt> 
to  real  property  the  duty  of  examining;  tlif 
bookB  of  eadi  office  to  ascertain  If  any  fw-'A 
pnqterty  were  subject  to  the  Hen  of  an 
attachment  But  this  cannot  be  regarded 
an  unreasonable  requirement;  for  It  may  \» 
mid,  by  way  of  argnment  and  lUustrBtlou. 
that  the  Uen  of  a  ju^moit  attaches  to  ull 
the  real  pn^erty  of  the  Judgment  dclHor 
situate  in  the  county  in  which  the  JndgineiiT 
rraidered,  upon  docketing  the  same  la  tlic 
judgment  docket,  and,  upon  flUng  In  the  offli-- 
of  the  Gonnty  clerk  of  any  county  In  tlii^ 
state  a  certified  transcript  oC  the  original 
docket  the  judgment  becomes  and  remains  a 
lien  nprai  all  the  real  property  ot  tiie  Judgment 
debtor  ^thln  the  county  or  counties  In  whirli 
the  same  Is  doclKted,  during  the  time  an  ex- 
ecutton  may  issue  thereon.  Section  26B.  HUI'a 
Ann.  Laws  Or.  "The  records  ta  the  clnutt 
and  county  courts  are,  a  r^atn.  jonraaL 
judgment  docket,  execution  dotftet,  fee-bnok. 
jnry-book,  and  final  record.'*  Id.  |  H 
would  thus  ai^iear  that  in  Multnmnah  t-oon- 
ty,  since  the  office  of  county  el«k  was  abntish- 
ed,  the  clerk  of  the  circuit  court  and  the  flerk 
of  the  county  cotut  are  each  required  to  keeji 
a  judgment  docket,  thereby  necesKltatlD?  an 
examination  of  the  records  ot  both  otni-e* 
to  ascertain  If  real  isroperty  sittuited  In  hhIiI 
county  is  affected  W  the  goieral  lien  of  a 
judgment;  and,  since  such  a  course  Is  uv*-- 
essary  In  case  of  a  jndgmait  11m,  it  I*  wt 
nnrensouat^  to  suppose  that  the  l^slativf 
assembly  Intended  that  persons  looking  w 
title  to  real  pn^ierty  should  be  compelled  to 
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cTamlne  the  records  !n  the  offlces  of  the  clerk 
of  the  circuit  and  county  courts,  to  ascertain 
If  the  property  which  Is  the  subject  of  search 
Is  burdened  with  the  specific  Hen  of  an  attach- 
ment. While  the  question  Is  not  entirely 
free  from  doubt,  we  think  that  a  reasonable 
construction  of  subdivision  8  of  section  2414, 
Eupra,  requires  the  sheriff  of  Multnomah  coun- 
ty, when  he  baa  attached  real  property  by 
Tlrtne  of  a  writ  Issued  In  an  action  Instituted 
In  the  circuit  court  of  that  county,  to  deliver 
the  certificate  of  attachment  to  the  clerk  ot 
the  court  out  of  which  the  writ  issued,  to 
be  by  him  recorded  In  a  book  kept  In  his 
office  for  that  purpose;  and,  the  certificate  In 
the  case  at  bar  having  been  delivered  to  the 
proper  officer,  the  Hen  attached  to  the  prem- 
ises in  question,  and,  being  prior  In  time,  la 
anperlor  In  right  to  plalntifr's  mor^ge  lien. 

It  la  contended  by  counsel  for  respondent 
that  the  attachment  of  auffident  personal  prop- 
erty of  Seid  Back  to  satisfy  Hartman's  demand 
was,  as  to  his  client,  a  payment  of  any  judg- 
ment that  creditor  might  obtain;  that  the  re- 
delivery bond  waa  a  direct  obligation  to  pay 
such  Judgment,  and  operated  to  discharge  the 
attachment;  and  that  equity,  in  any  event, 
should  compel  Jung  Sam,  as  the  assignee  of 
Hartman,  to  exhaust  all  other  aecurity  that  he 
may  have,  before  proceeding  against  the  real 
property  so  mortgaged  to  Dickson.  It  has 
been  held  In  some  states  that  the  levy  of  an 
execution  upon  sufficient  pmronal  property  of 
the  judgment  debtor  to  satisfy  the  demands  of 
the  writ  operates,  as  against  a  subsequent  judg- 
ment creditor  or  innocent  purchaser,  as  a  dis- 
charge of  the  lien  of  the  judgment  under  which 
theexecution  was  iasued.  Barber  t.  Reynolds, 
44  Cal.  519;  Wood  v.  Torrey,  «  Wend.  564;  Peo- 
ple T.  Onondaga  Common  Heas,  19  Wend.  79. 
Such  a  levy  is  deemed,  by  fiction  of  law,  to  be 
the  foundation  of  a  new  tltl^  which  is  vested 
in  the  officer  making  the  levy  tear  the  purpose 
of  satisfying  the  judgment  upon  which  the  writ 
Issues;  and  hence,  when  sufficient  personal 
property  has  been  levied  upon  to  satisfy  the 
demands  of  the  execution.  It  operates.  In 
theory,  to  satisfy  the  judgment,  but  only  to 
the  extent  that  If,  by  the  neglect  of  the  officer 
making  the  levy,  the  property  Is  lost  or  de- 
fltroyed,  the  lien  of  the  Judgment  Is  thereby 
discharged.  2  Freem.  Ei'ns,  S  289;  Brown 
T.  Allen,  3  Head,  420;  Ladd  t.  Blunt,  4  Mass. 
4G3.  Mr.  Crocker,  In  his  work  on  Sheriffs 
(3d  Ed.),  at  section  440,  In  speaking  upon  this 
subject,  says:  "A  mere  levy,  even  upon  suffl- 
elent  personal  property  to  pay  the  execution, 
never  amounts  to  a  satisfaction  of  the  execu- 
tion. It  but  suspends  the  other  remedies  to 
the  plaintiff.  It  may  be  overreached  by  some 
other  Iten,  or  abandoned  for  the  debtor's  bene- 
fit, or  defeated  by  bis  misconduct,  and  then 
such  levy  is  no  satisfaction  of  the  judgment  or 
execution.  There  can  be  no  satisfaction  of 
the  execution  where  the  defendant  has  neither 
paid  the  debt,  nor  lost  his  property  by  the 
levy."  To  the  same  effect,  see  Wright  v. 
Young.  6  Or.  87.  How  can  It  be  said,  under 
this  rule,  that  the  attachment  of  sufficient  per- 


sonal  property  to  satisfy  the  creditor's  demand 
operates  to  discharge  any  Judgment  he  might 
obtain?  The  attachment  of  such  property 
vests  In  the  attaching  officer  only  a  special  In- 
terest therehi,  which  he  holds,  as  a  Hen  only, 
to  apply  In  satisfaction  of  any  JndgmMit  the 
plaintiff  might  ultimately  obtain  In  the  action; 
and,  the  debtor  not  having  been  dein-lved  of 
title  to  the  personal  property  so  attached,  the 
officer  Is  powerless  to  make  any  transfer  under 
such  proceeding.  But,  If  It  be  assumed  that 
the  attachment  of  more  than  sufficient  personal 
property  to  satisfy  the  demands  of  the  attach- 
ing creditor  rendered  the  officer  making  the 
same  liable  to  the  attachment  debtor  for  any 
damages  the  latter  might  sustain  in  conse- 
quence of  an  excessive  levy,  the  right  of  ac- 
tion accrues  only  to  the  party  injured,  and  for 
that  reason  a  third  person  cannot  take  advan- 
tage of  the  officer's  wrong.  Drake,  Attachm. 
i  201;  Merrill  v.  Curtis,  18  Me.  272.  If  plain- 
I  tiff  considered  that  the  sheriff  had  seized  more 
of  Seld  Back's  goods  than  were  necessary  to 
satisfy  the  amount  of  Hartman's  demand,  he 
could,  doubtless,  have  secured  the  subsequent 
attachment  thereof;  but,  having  chosen  to 
adopt  a  mortgage  of  the  debtor's  real  prc^eity, 
a  court  of  equity  should  not  aid  him  because 
he  failed  In  the  election  of  his  securities.  The 
sureties  on  the  redelivery  bond  undertook  to 
return  to  the  sheriff  the  goo^  of  Seld  Back 
which  had  been  attached,  or  to  pay  the  value 
thereof,  to  the  full  amount  of  any  judgment 
that  Hartman  might  obtain  In  his  action 
against  the  principal,  whereupon  the  possession 
of  the  attached  property  was  surrendered  to 
Seid  Back;  but  this  did  not  operate  to  dis- 
charge the  goods  from  the  custody  of  the  law, 
nor  serve  to  relieve  them  from  the  lien  of  the 
attachment,  if  they  are  in  existence  and  can 
be  Identified.  Wap.  Attachm.  (2d  Ed.)  |  747; 
Kohn  V.  Hinshaw,  17  Or.  308,  20  Pac.  629; 
Drake  t.  Sworts,  24  Or,  198,  38  Pac.  563;  Navi- 
gation Co.  V.  Wleder,  28  Or.  453,  38  Pac.  338. 
Before  Judgment  was  obtained  in  the  Hartman 
action,  however,  Seid  Back  had  disposed  of 
all  the  goods  so  attached,  and  had  become  (so 
It  Is  alleged)  Insolvent,  thereby  rendering  the 
sureties  liable  on  the  redelivery  bond;  but  this 
did  not  authorize  the  sheriff  to  le\7  on  their 
property  until  an  action  for  breach  of  the  con- 
dition of  their  undertaking  had  be€n  prosecut- 
ed to  judgment;  for,  the  redelivery  bond  being 
ancillary  only,  the  sureties  by  signing  the  same 
did  not  become  parties  to  the  Hartman  judg- 
ment, and  in  an  action  instituted  against  them 
upon  the  undertaking,  it  would  lie  a  valid  de- 
fense that  the  property  for  which  the  under- 
taking was  given  did  not,  at  the  execution  of 
the  writ  of  attachment,  belong  to  the  defend- 
ant against  whom  it  was  Issued.  Hill's  Ann. 
Laws  Or.  i  155.  It  Is  true  that  thia  court. 
In  the  case  of  Hartman  t.  Back,  found  that 
the  defendant,  as  principal,  and  Chin  Ohong 
Quie,  Goon  Dip,  and  Moy  Back  HIn,  as  sure- 
tics,  executed  an  undertaking  on  appeal,  and 
for  a  stay  of  proceedings  therein,  and,  affirm- 
ing the  Judgment,  directed  the  lower  court  to 
render  Judgment  a^iust  them  for  the  Bum  o£ 
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$3,037.60,  and  Interest  at  9  per  cent  per  an- 
num from  October  1,  1894,  and  the  costs  and 
disbursements  npon  the  appeal;  and,  the  cause 
being  remanded,  Judgment  was  accordingly 
entered,  which  was  assigned  to  Jung  Sam,  who 
caused  an  execution  to  be  Issued  thereon,  by 
Tlrtae  of  which  the  sheriff  levied  upon  the 
property  embraced  In  plalntllTa  mortgage. 
This  assignee  could  hare  caused  the  execution 
to  be  lerled  upon  the  property  of  either  of  the 
soretlea  on  the  undertaking  on  appeal  and  for 
a  stay  of  proceedings,  but  he  chose  to  apply 
tike  iH^)ceed8  of  a  portion  of  the  principal's 
real  property,  which  had  been  attached,  to  the 
satisfaction  of  his  Judgment;  and  the  sheriff, 
obeying  his  directions,  levied  upon  the  prop- 
erty so  mortgaged  to  Dickson;  but  In  doing  so 
the  latter  was  not  Injured,  for,  having  taken 
his  mortgage  with  notice  of  the  lien  of  the  at- 
tachment, whlcli  has  ripened  Into  a  Judgment, 
he  should.  In  equity,  If  he  desires  to  protect 
his  rights,  be  compelled  to  take  an  assignment 
of  the  TTwrtmpn  Judgment,  and  thereby,  being 
sntffogated,  put  himself  In  a  posltltm  to  pre- 
serre  and  enforce  the  lien  thereof.  Any  other 
conclusion  must  necessarily  subject  the  sure- 
ties on  an  undertaking  for  an  appeal  and  for 
a  stay  of  proceedings  to  the  mercy  of  the  prln- 
dpaJ,  unless  they  are  Indemnified  for  the  lia- 
bility assnmcd;  for.  If  the  mere  levy  on  suffi- 
cient p^wnal  property  to  satisfy  the  creditor's 
demand  relieves  the  real  property  of  the  Judg- 
tamt  debtor  from  the  Hen  of  the  Judgment,  be 
could,  after  perfecting  an  appeal  and  obtaining 
a  stay  proceedings,  transfer  such  real  prop- 
erty, and  thus  defeat  the  lien  of  the  sureties, 
which  they  nUght  c^taln  by  procuring  an  as- 
signment of  the  Judgment,  should  they,  by  rea- 
son of  the  mlsappn^rlatlon  or  destruction  of  the 
personal  pn^ierty,  be  compelled  to  satisfy  the 
same,  a  result  whl^  If  tolerated,  would  tend  to 
discourage  persons  from  becoming  sureties  on 
appeal  and  for  a  stay  of  proceedings,  and  there- 
by deprive  Judgment  debugs  o£  a  valuable  stat- 
utory right  "niB  surety's  right  to  subrogatlw 
arises  when  he  assumes  that  relation,  by  exe- 
cuting the  obligation;  and.  If  he  is  compelled  to 
discharge  the  Judgment  tendered  against  his 
principal,  his  remedy  to  enforce  the  lien  thereof 
Is  a  part  of  the  original  oontiacL  2A  Am.  & 
Eng.  Enc.  Law,  IM;  Pelrce  r.  Hlggins,  101 
Ind.  ITS. 

Jung  Sam  having  a  Judgment  against  Seid 
Back  and  William  Dunbar  and  the  sureties 
on  the  undertaking  on  appeal  and  for  a  stay 
of  proceedings,  and  a  lien  on  two  tracts  of 
real  property  as  security  therefor,  and  Dick- 
son having  a  decree  against  Seld  Back  and  a 
Hen  on  one  of  said  tracts  only,  will  a  court  of 
equity  marshal  the  securities,  and  compel 
Jong  Sam  to  apply  the  proceeds  of  the  real 
property  upon  whli^  Dickson  bas  no  Hen, 
and  enjoin  the  Judgment  creditor  from  selling 
upon  execution  the  premises  so  mortgaged  to 
plaintiff,  until  such  application  Is  made?  "The 
general  jwlnciple,"  says  Mr.  Justice  Story  In 
his  work  on  Equity  JurlsjHnidence  (section 
688)*  'la  that  if  one  party  has  a  Uen  on  or 


tnterest  In  two  funds,  tor  k  debt,  and  an- 
other party  has  a  lien  on  or  Interest  In  one 
only  of  the  funds,  for  another  debt,  the  lat- 
ter bas  a  right  In  equity  to  compel  the  former 
to  resort  to  the  other  fund,  in  the  first  In- 
stance, for  satisfaction.  If  that  course  Is  nec- 
essary for  the  satisfaction  of  the  claims  of 
both  parties,  whenever  It  wilt  not  trench  upon 
the  rights,  or  operate  to  the  prejudice,  of  the 
party  entitled  to  the  double  fund."  In  Knott 
T.  Shaw,  6  Or.  482,  It  was  held  that  where 
the  person  against  whom  a  Judgment  bas  been 
rendered  conveys  a  part  only  of  his  real  proj^ 
erty  which  Is  affected  thereby,  the  purchaser 
thereof  has  an  equitable  right  to  have  the 
Judgment  discharged  out  of  the  residue  of  the 
debtor's  property  before  a  resort  can  be  had 
to  the  real  property  so  conveyed.  It  Is  very 
evident,  however,  that  this  rule  can  have  no 
application  to  real  property  mortgaged  after 
a  Judgment  has  become  a  11m  thereon;  for  a 
mortgage,  under  our  statute,  is  nothing  but 
a  Ilea  which  Is  discharged  by  payment  of  the 
debt  secured  thereby,  and  this  satisfaction 
may  be  obtained  as  well  by  the  sale  of  one 
tract  of  the  debtor's  real  property  aa  by  an- 
other; and  hence.  If  the  premises  mortgaged 
be  dlsdiarged  from  the  ilen  tho^of  by  a  sale 
on  execution  under  a  prior  Judgment,  the 
mortgagee's  lien  In  equity  stUI  subsists,  and 
by  marshaling  the  securities,  or  by  subroga- 
tion, attaches  to  other  real  property  of  the 
common  debtor.  In  Hall  v.  Stevenson,  19  Or. 
1S3.  23  Pac.  887,  the  plaintiff  sought  to  fore- 
dose  a  mortgage  which  embraced  several 
tracts  of  land;  and  it  appeared  that  the  de- 
fendants Ohrls^  Jk  Wise  had  a  Judgment 
against  one  of  die  mortgagon,  which  coDstl- 
tnted  A  snbsequoit  Uen  on  a  part  ot  said 
premises,  In  view  of  which  it  was  htid  that 
the  land  not  subject  to  the  judgment  lien 
should  be  first  sold,  and  the  proceeds  thereof 
applied  to  the  aatlsfactton  of  plaintUTs  mort- 
gage, and  the  rcaldae  of  the  iwoceeds  of  tbe 
judgment  debtor's  Interest,  If  any,  be  applied 
to  the  paymmt  of  Christy  &  Wise.  In  Oiat 
case  the  court  was  aaked  to  foredosa  the  Uen 
upon  all  the  premlsea  Included  In  the  mort- 
gage, and  this  gave  It  jurisdiction  of  the 
double  fund:  and,  the  Judgm«it  creditors  be- 
ing parties,  the  securities  were  marshaled  In 
the  Interest  of,  and  to  protect  the  Uen  of,  the 
latter;  but  in  doing  so  the  court  did  not  de- 
prive the  plaintiff  of  any  of  his  substantlat 
rights,  and  its  decree,  directing  s^rate  sales, 
made  it  possible  for  the  subordinato  lien  cred- 
itors to  redeem  such  portions  of  the  mortgaged 
premises  as  they  were  Interested  In.  "A  court 
of  equity,"  says  Henderson,  J.,  In  Jones  v. 
ZoUIcoffer,  11  Am.  Dec.  795,  "wIU  restrain  a 
person  In  the  capricious  exercise  of  his  rights; 
for  benevolence  becomes  a  duty  enforced  by 
courts  of  Justice,  when  Its  exercise  la  In  no 
wise  prejudicial  to  the  party,  and  a  want  of 
it  Is  Injurious  to  another.  Thus,  when  a  per- 
son may  get  satisfaction  out  of  either  of  two 
funds,  and  another  can  get  satisfaction  only 
out  of  one  of  tbem,  and  they  are  both  equally 
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conTenient  and  acceasltde  to  1dm  wlio  may 
get  sattofBctlOQ  ont  of  eltber,  and,  nothing 
but  mere  caprice  foroniB  Mm  In  making  the 
selection,  there  eqnlty  will  restrain  him  to  tiie 
fond  not  oneiated  by  the  claims  of  the  oth«r; 
but  If  conTenlence.  and  not  caprice,  la  bis  mo- 
tive, the  moat  that  eqnltr  does  Is  to  anbsti- 
tnte  the  disappointed  dalmant  to  his  rights. 
The  first  Is  xaxtiy  done,  for  It  Is  a  matter  of  ex- 
treme delicacy  to  restrain  a  parson  In  the  ez- 
erdae  ot  a  Intimate  rigbt,  In  favor  of  one 
who  baa  no  daira  upon  him  by  contract,  and 
whose  only  connection  with  him  arises  trom 
being  Interested  In  the  same  onnmon  fond; 
yet  where  there  Is  a  fraud,  moral  or  legal,  or 
mere  caprice^  he  will  be  restrained.  The  lat- 
ter, to  wit,  snbstltntlon,  Is  very  frequently 
done,  and  Is  the  foundation  of  marshaling  as- 
sets tn  faTor  of  tagatees  and  simple-contract 
creditors,  and  applies  In  cases  where  there  Is 
neither  fraud  nor  caprice^  It  Is  snfflclenl  that 
his  fond  has  been  exhausted  by  one  who  had 
a  donble  means  of  satisfaction.*'  In  Dela- 
ware &  ffiidson  Canal  Go.*s  Anieal,  88  Pa. 
St.  512,  four  judgments  baTing  been  rrader^ 
ed  against,  and  become  general  liens  upon  the 
real  prop^ty  of,  one  Thomas,  he  thweafter 
mortgaged  to  the  canal  company  a  portion  <A 
the  land  afferted  by  these  judgments;  and  the 
premises  so  mortgaged  having  been  sold  on 
execution  lasned  on  these  Judgments,  and  the 
proceeds  thereof  brou^t  Into  court,  It  was 
decreed  that  the  lien  of  the  canal  conqiany 
which  had  been  ffladUM'ged  by  such  sale  ahould 
extend  to  and  antrace  the  other  real  inrop- 
erty  of  the  judgment  debtor  which  had  not 
beoi  sold.  Strong,  J.,  In  rendering  tibe  dect- 
Blon  of  the  court,  uya:  "It  Is  an  equally 
plain  principle  of  eqnlty  that,  It  the  para- 
mount creditor  resorts  to  the  douUy-<ihatged 
fund  or  property,  the  junior  creditor  will  be 
snbstltnted  to  his  rights,  and  will  be  eatlsfled 
ont  of  Qw  other  fond,  to  the  extent  to  which 
hia  own  may  have  been  exhausted.  This  is 
an  equl^  against  the  debtor  hlmsdf,— that 
the  accidental  resort  of  the  paramount  cred- 
itor to  the  fund  douUy  tncnmb«ed  shall  not 
enaUe  him  to  get  back  the  other  fund,  dis- 
charged of  both  debts.  And,  being  an  equity 
against  tiie  didttor.  It  Is,  of  ooune,  such 
against  bis  subsequent  judgment  creditors, 
who  have  no  greater  rights  than  their  debtw 
had  at  the  time  their  judgments  were  enter- 
ed." The  rule  seems  to  be  that  a  paramount 
judgment  creditor  will  not  be  restrained  from 
enforctaig  his  strict  legal  right;  and  selling 
upon  execution  snch  tract  of  the  debtor's 
real  i«tverty  as  he  may  select  for  the  satls- 
factlou  of  bis  judgment,  unless  In  doing  so 
he  Is  governed  by  caprice,  or  prompted  by 
malice,  to  deprive  the  subsequent  lien  claim- 
ant of  his  security,  but  that  In  marshaling 
the  securities  of  the  common  dcl>tor  the  court 
win  decree  a  subrof^tlon,  upon  proper  appli- 
cation therefor,  unless  both  funds  are  direct- 
ly before  the  court,  or  under  Its  control,  so 
that  it  may  make  a  proper  appn^iriation 
thereof  to  aU  the  parties,  In  the  order  to 


which  they  are  oitltled.  U  Am.  A  Bng.  Sine. 
Iaw,  eOS;  Aldrlch  t.  Cooper,  2  Whlto  &  T. 
Lead.  Gas.  E)q.  228,  and  notes  at  page  262; 
Gilliam  V.  McOormack  (Tenn.)  25  Cent  Law  J. 
220^  and  notea  (s.  c.  4  8.  W.  621). 

It  doea  not  ai^tear  that  Jung  Sam  was  ac- 
tuated by  any  motive  that  would  cause  a 
court  to  enjoin  him  from  enforcing  the  rem- 
edy given  by  statute  fOr  the  eollection  of  bis 
judgment,  nor  tiiat  Sold  Back  furnished  the 
means  that  enabled  him  to  obtain  from  Hart- 
man  an  assignment  of  the  judgment;  and  for 
these  reasona  the  injunction  must  be  dissolved. 
The  principle  of  marshaling  securities  can 
have  no  application  to  the  remedy  against  a 
surety,  so  long  as  the  principal  has  property 
ont  of  which  the  Judgment,  for  the  payment 
of  which  the  surety  is  liable,  can  be  satisfled. 
Hoblnscm,  X,  In  Be  Asdgnmrat  of  Hobaon, 
81  Iowa,  892,  46  N.  W.  1005,  In  discussing  this 
question,  says:  *1n  the  absence  of  some  spe- 
cial equity,  it  Is  not  amdlcable  to  a  case  where 
one  of  the  funds  Is  the  property  of  a  surety. 
U  a  surety  be  comp^ed  to  pay  the  debt  of 
his  prlnd^  be  becomes  his  creditor,  tqr  vir- 
tue of  the  payment,  with  the  right  of  sulwo- 
gation.  In  thla  case,  appdtant'a  equities  are 
not  superior  to  tiie  rights  of  the  sureties,  and 
the  pilndpal  will  not  be  required  to  exhaust 
their  property  before  inweedlng  against  the 
properly  of  the  principal  debtor."  In  the 
case  at  bar,  Jung  Sam  has  a  prior  lien,  and 
It  Dldoon  would  seek  to  protect  his  rights 
and  avail  himself  of  this  security,  so  as  to 
enforce  the  lien  against  the  property  of  Seld 
Bai^  whlcb  is  not  embraced  In  his  mort- 
gage. It  Is  Incumbent  upon  plaintiff  to  obtain 
an  asslgnnwnt  of  the  judgment,  and  thereby 
become  atftnogated  to  the  ri^ts  of  the  para- 
mount Hm  cblmant  It  does  not  a|^>ear  that 
any  effort  has  beoi  made  to  procnre  such  an 
assignment,  or  that  Jung  Sam  refuses  to 
make  it,  or  that  snch  relief  Is  demanded  in 
tUs  anlt;  and,  in  the  absence  of  these  neces- 
sary aUegations  and  prayer,  this  court  is  pow- 
erless to  decree  a  subrogation.  The  decree 
wiU  therefore  be  modified  In  so  far  as  It  com- 
pels Jung  Sam  to  otdlect  his  judgmoit  from 
other  sources  before  he  Is  permitted  to  sell 
upon  executlML  the  premises  so  mortgaged  to 
plalntiir,  but  In  aU  otiier  respects  it  is  af- 
firmed. 


WALLACE  V.  TICE  et  al. 

(Supreme  Court  of  Oregon.    Jan.  IS,  ISQS.) 

Ambbatios  of  Is  8TRU  me  NTS— Effect— Intbmt— 
Rebtorino  Xnstkiimest — Eqcitt 
Jdribdiction. 

1.  A  finding  that  defendant'e  Bisoatare  to  a 
note  was  Reoaine  will  be  sustaiQed  where  com- 
parison with  his  other  signatures,  and  testimony 
of  competent  experts,  and  hia  own  indirect  ad- 
missions, lead  to  the  same  conclusion,  aside 
from  direct  testimony  of  an  interested  party 
that  he  saw  defendant  sign  the  note. 

2.  A  material  alteration  of  a  note,  made 
frandulently,  and  with  vicions  Intent,  bj  the 
party  claiming  a  benefit  under  it,  avoids  the 
note. 
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3.  Where  the  alteration  of  a  note  !b  prompted 
by  hi>nest  motives,  with  a  purpose  of  correct- 
ing the  instrument  to  correspond  with  what  the 
party  in  good  faith  believed  to  l)e  the  true  en- 
gsgnneDt  of  the  parties  at  the  time  of  esecn- 
tioD,  the  act  does  not  deBtroy  the  legal  efficacy 
of  the  note,  and  recovery  may  be  had  on  it 
when  restored. 

4.  A  court  of  equity  has  jurisdiction  of  a  suit 
to  restore  the  original  conditions  of  a  note  al- 
leged to  hare  been  changed  under  misappre- 
hension of  the  rights  of  the  jmrties,  and  to  re- 
cover tliereon,  when  the  suit  involves  a  discov- 
ery, which  is  in  some  degree  necessary  to  show 
the  agreement  and  the  mistalce. 

AppeaJ  from  circuit  court,  Multnomah 
oounty;   Loyal  B.  Stearns,  Judge. 

Suit  by  Susan  M.  Wallace  against  Jona- 
than Tice  and  F.  J.  Alex  Mnyer,  adminis- 
trator of  the  estate  of  George  IJerrall,  de- 
ceased. From  a  decree  for  plalDtlff,  the  ad- 
ministrator appeals.  Affirmed. 

B.  B.  Beekman  and  S.  Mendenhall,  for 
appellant  G.  W.  Allen,  for  respondent 

WOLVBRTOX,  J,  This  Is  a  suit  to  re- 
store the  original  conditions  of  a  promissory 
note  which  It  Is  alleged  were  changed  by  the 
payee,  under  mistake  and  misapprehension 
of  the  rights  and  agreements  of  the  parties, 
and  to  recover  thereon  against  the  makers. 
It  Is  also  sought  to  subject  certain  property 
to  the  satisfaction  thereof,  which  It  Is  al- 
leged was  transferred  by  TIce  to  Herrall,  in 
trust  to  Indemnify  him  against  the  payment 
of  such  note  and  other  demands.  So  far 
as  It  respects  this  latter  branch  of  the  case, 
It  Is  sufficient  to  say  that  plaintiff's  allega- 
tions la  reference  thereto  are  not  supported 
by  her  proofs. 

Three  questions  remain  for  solution:  (1) 
Has  a  court  of  equity  Jurisdiction  of  the 
cause,  as  it  remains  dismembered  of  the 
alleged  trnst  relations?  (2)  Can  a  recovery 
he  had  upon  the  altered  note?  And  (3)  is 
the  name  "Geo.  Herrall,"  appended  to  said 
note,  his  genuine  signature? 

As  concerns  the  latter  question,  the  evi- 
dence leaves  scarcely  a  doubt  in  our  minds 
that  It  should  be  answered  In  the  affirma- 
tive. The  fact  appears  palpable  upon  Its 
face,  by  comparison  with  other  signatures 
shown  to  l>e  his,  and  the  testimony  of  com- 
Iietent  experts  and  Herrall's  Indirect  admis- 
sions lead  to  the  same  conclusion,  aside 
from  the  direct  testimony  of  Tlce  that  he 
saw  him  sign  the  note.  Further  comment 
can  serve  no  good  purpose.  We  will  treat 
of  the  other  questions  In  their  Inverse  order. 

The  facts  relative  to  the  execution  and 
alteration  of  the  note,  succinctly  stated,  are 
as  follows:  Early  on  the  morning  of  the 
11th  of  August,  1«91,  Tlce  called  upon  Mrs. 
Wallace,  and  arranged  with  her  for  a  loan 
of  $2,000,  he  agreeing  to  give  Herrall  as 
security.  Mrs.  Wallace  wrote  out  the  note, 
dating  It  "Aug.  11,"  and  made  It  payable 
one  year  after  date.  Tlce  took  It  to  Herrall 
the  same  day,  and,  after  himself  signing 
In  the  presence  of  Herrall,  procured  the  tat- 


ter's signatvre  thereto.  On  the  following 
day,  Tlce  returned  with  the  note  thus  exe- 
cuted, but,  before  delivering  her  check  for 
the  money,  Mrs.  Wallace  changed  the  date. 
In  his  presence,  from  "11"  to  **12."  She 
testifies:  "I  gave  the  note  on  the  11th,  and 
he  did  not  bring  It  back  until  the  next  day, 
and  the  note  seems  to  be  the  12th.  Of 
course,  I  don't  remember  positively  of  mak- 
ing the  change.  •  •  *  If  there  was  any 
change  made,  It  was  to  correspond  to  the 
time  It  was  given,— a  year  from  the  time. ' 
Answering  the  succeeding  Interrogation,  she 
says,  In  substance,  that  the  change,  If  any 
there  was.  was  made  to  correspond  with  the 
agreement  between  the  parties.  On  redirect 
examination  she  continues  as  follows:  "Q. 
Was  there  any  reason  at  all  In  your  mind 
for  changing  the  note,  other  than  to  make  it 
agree,  correspond  with  the  agreement?  A. 
Of  course;  I  had  no  Intention  of  anything 
wrong.  I  should  not  have  done  It  had  I 
known  It  was  not  right  or  lawful.  Q.  What 
reason  was  there,  If  any,  why  you  should 
change  the  note?  Did  you  gain  anything 
by  it  or  lose  anything  by  It?  A.  There  was 
nothing,  unless  it  would  be  to  make  It  from 
the  date  given, — a  year  from  the  date  given, 
Q.  That  Is,  a  year  from  the  time  the  note 
was  delivered  to  you,  and  a  year  from  the 
time  you  gave  the  cheek  to  Mr.  Tlce?  A. 
Yes,  sir;  I  gave  the  check  to  him  that  date." 
Tlce  testifies  that,  when  he  received  the 
note,  it  bore  the  date  of  August  11th.  Con- 
tinuing, he  finys:  "On  the  12th  I  went  up 
to  Mrs.  Wallace's  to  get  the  money  for  the 
note,  and  she  gave  me  tlie  money.  She 
changed  the  date  of  the  note  from  the  11th 
to  the  12tb.  I  think  she  changed  it  t>efore 
•he  passed  the  check.  There  was  nothing 
said  about  it;  only  she  changed  the  note. 
•  *  *  I  know  no  reason  why  the  note 
should  be  changed,  unless  It  was  on  our  part 
that  the  note  was  to  run  one  year,  and  she 
■would  collect  Interest  for  one  more  day 
than  I  had  the  money;"  and,  In  substance, 
that  Mrs.  Wallace  made  the  change  with- 
out objections  by  him. 

It  may  be  conceded  that  the  alteration 
made  Is  material,  and  upon  this  premise  we 
win  determine  the  legal  effect  thereof.  The 
rule  may  be  said  to  be  settled  that  a  ma- 
terial alteration  made  fraudulently,  and 
with  vicious  intent,  by  the  party  claiming  a 
benefit  under  It,  will  avoid  the  note,  and 
extinguish  the  liability,  and  henceforth  no 
recovery  can  be  had,  Vogle  v.  Ripper,  34  111. 
KM).  There  Is  a  strong  current  of  authority, 
however,  which  holds  to  the  doctrine  that  while 
an  alteration,  though  material  and  unauthoiiz- 
ed,  which  was  innocently  and  honestly  made, 
and  without  any  fraudulent  or  Imprtqier  motive, 
avoids  the  note,  nevertheless  an  action  will  lie 
upon  the  original  Indebtedness  if  it  Is  inde- 
pendent of  the  note,  and  has  not  been  dis- 
charged by  Its  execution.  Booth  v.  Powers. 
56  N.  Y.  22,  30,  31;  Lewis  v.  Schenck,  18 
N.  X  Bq.  459;  Bank  t.  Shaffer  <Neb.)  1  M. 
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W.  9S0;  Hunt  t.  Oray.  86  N.  J.  law,  227s 
Voi^e  T.  Ripper,  supra.  Ajid  muir  authorl- 
tles  permit  tbe  actkm  to  be  maintained  up- 
on the  note  Itself.  Hont  t.  Wagner,  48 
Iowa.  873;  3  Fars.  Notes  &  B.  670;  Dnker 
Frans,  7  Bosb.  878;  Adams  t.  Ftt^  S 
Mete.  (Mass.)  108;  Smltb  r.  Danbam,  8 
Pick.  2M;  Hllbery  t.  Storer,  76  Me.  60; 
GroaweU  t.  Labree,  81  He.  44,  16  AtL  381; 
Bogm  V.  Bbaw,  68  OaL  260;  Murray  t.  Ora- 
bam,  SO  Iowa,  SSO;  McRaviBn  t.  Crialw,  63 
Ulae.  542;  Foot*  t.  HambrlA  (Miss.)  11 
Soath.  667.  It  was  early  b^d  In  Bow«ra  t. 
JeweU,  2  N.  H.  646.  tbat  'it  Is  reasonable 
and  Just  to  permit  a  party  to  sbow  that  tbe 
alteration  was  by  consent  of  tiuwe  Inters 
eated,  was  by  accident,  w  nndor  clrcnmstanp 
ces  rebutting  ereiy  presumption  of  bnpi9P* 
er  motlTes."  In  Lewis  t.  Schencfc,  si^ra, 
the  agent  of  tbe  pi^ee  altered  tbe  note  soon 
after  Its  execution.  In  tbe  absence  of  tbe 
makers,  by  Inserting  tbe  words  "wltb  Inters 
est  from  date,"  honestly  btilevlng  tbat  be 
could  legally  make  tbe  change  to  oorrespond 
witb  what  be  supposed  to  be  the  real  agree- 
ment of  tbe  parties,  entered  into  prior  to  tbe 
execution  of  the  note;  and  It  was  held  that 
tbe  alteration  was  under  a  mistake  of  fact, 
and  the  plalntUf  was  permitted  to  recover. 
In  Croawell  v,  Labree,  swra,  tbe  words 
bearer"  were  Inserted  by  tbe  payee  after  de- 
Utmt,  and  without  tbe  knowledge  oi  con- 
sent of  tbe  maker.  It  was  ruled  by  tbe  low- 
er court  tbat  if  the  alteration  was  made 
Innocently,  wltboot  any  fraudulent  or  Im- 
proper motive.  It  woBld  not  aT<dd  the  notc^ 
and  tbe  rulh^  was  sustained  1^  the  su- 
iweme  court  And  In  Duker  t.  Frans,  supra, 
the  change  was  from  "1868"  to  '1^."  by 
making  a  "0"  over  the  and  it  was  held 
Oiat  It  did  not  destroy  tbe  legal  i^cacy  of 
tbe  note.  We  think  the  following  deduction 
Is  within  the  cases:  Tbat  where  the  altera^ 
tlon  Is  prompted  by  honest  and  pure  mo> 
tires,  with  a  purpose  of  correcting  tbe  In- 
strument to  correspond  with  what  tbe  party 
honestly  and  In  perfect  good  faltb  bdleved 
to  be  the  true  engagement  of  tbe  parties  at 
the  time  of  the  ^Eecntlon,  tbe  act  does  not 
destroy  the  legal  efficacy  of  tbe  note,  and 
recovery  mi^  be  had  upon  It  wboi  restored. 
See  Bogers  v.  Shaw,  supra;  Kounts  v.  Ken- 
nedy, 63  Pa.  St.  187;  and  Horst  v.  Wagner, 
supra.  We  come  the  more  readily  to  this 
conclusion  In  view  of  our  statute,  which 
mafees  It  Incumbent  upon  the  par^  produ- 
cing a  writing  appearing  to  have  been  al- 
t««d  after  Its  execution.  In  a  part  material 
to  tbe  question  tn  dispute,  to  account  for 
tbe  alteration  before  be  wUl  be  permitted  to 
glTe  It  In  evidence.  He  maj  explain  the 
alteration  by  showing  that  It  was  made  by 
another  without  his  concurrence,  or  was 
made  vrlth  the  consent  of  the  parties  affected 
t^  it,  or  otherwise  i«oper^  or  Innocently 
mad&    HQl's  Ann.  laws  Or.  |  788. 

Now,  It  Is  perfectly  a^arent  that  Mra 
Wallace  was  not  impelled  by  any  fraudn- 


leat  motive  In  making  tbe  cbange  In  Ibe 
data  of  the  note  sued  upon.  It  Is  also  Just 
as  apparent  that  she  was  acting  under  an 
honest  misapprehension  of  her  right  to 
make  tbe  diange  to  corre^nd  with  what 
nh»  supposed  to  be  the  agreement  wltb  Tlce 
and  H«mai  to  loan  them  i(2,000  for  one 
year,  and  that;  In  order  to  make  tiie  con- 
tract conform  to  what  she  understood  the 
agreement  to  b^-4bat  Is,  to  loan  the  money 
for  a  fun  year,— she  made  the  change.  In- 
tending It  for  the  beneflt  of  the  makers.  It 
was  of  no  benefit  to  her,  but,  on  tbe  con- 
trary, operated  as  a  real  detriment;  of 
small  proportions  It  may  be,  but  it  was 
actual  and  patent  If  It  wwe  adjudged  tbat 
tot  such  an  act,  prompted  solely  1^  the  pur 
est  mottves,  yet  lnv<dvlog  a  misapprehen- 
sion of  the  right  and  authority  to  do  the  act, 
the  suitor  should  be  turned  away  remediless, 
the  result  would  be  an  obvious  and  palpable 
failure  of  jusUce  In  a  great  majority  If  not 
In  every  Instance. 

The  remaining  question,  touching  the  Ju- 
risdiction of  a  court  of  equity  to  entertain 
the  suit  1>  iKtt  entirely  free  from  doubt 
But  as  the  act  which  It  Is  claimed  avoids  the 
Instrument  was  done  under  mistake  and 
misapprehension,  and  the  suit  Involves  a 
discovery  irtilcb  Is  In  some  degree  necessary 
to  show  tbe  agreement  and  the  mIstalM,  the 
Jurisdiction  oi^bt  to  be  sustained.  Such  Is 
the  exact  nUlng  of  Lewis  v.  Schenck,  supra. 
See^  also,  Klekerson  r.  Swett  139  Moss,  614. 
The  decree  of  the  court  below  will  therefore 
be  affirmed. 


(32  Or.  129> 
BINOHAM  V.  HOXEnCMAN  et  sLi 
^oprene  Oourt  of  Oregon.   Jan.  17,  1896.) 

LstaS— ItrDBTIXmHSBS— VALtDTFT. 

The  only  description  in  a  lease  of  demised 
premises  was:  "CommeDciug  at  the  north  line 
of  H.'8  claim,  runoing  thence  north  up  to  the 
•oath  line  of  K.  &  A.'b  claim,  thence  fifty  yards 
from  low  tide,  the  full  length  of  said  claim, 
back  from  said  lotr-water  mark."  Bdd.  that 
the  premises  were  not  described  with  sutBcIent 
definitencBS,  and.  the  defect  being  such  as  could 
not  be  cured  by  extrinsic  eTidence,  the  lease 
was  void  for  nncotalnty,  where  the  lessee  hod 
Dot  entered  on  the  premises. 

Appeal  from  drcnlt  court  Multnomab 
county;  H.  E.  McGinn,  Judge. 

Action  by  E.  W.  Bingham,  administrator 
of  the  estate  of  J.  W.  Guild,  deceased, 
against  Honeyman  &  McBrlde.  From  a 
Judgment  In  favor  of  plalntlH,  defendants 
appeal.  Reversed. 

J.  H.  Handy,  for  appellants.  B.  W.  Bing- 
ham, for  respondent 

BEAN,  J.  This  Is  an  appeal  from  a  Judg- 
ment rendered  in  favor  of  J.  W.  Guild,  now 
deceased,  for  rent  alleged  to  be  due  on  a 
written  lease  executed  by  him  February  14, 
1894,  whereby.  In  consideration  of  an  an- 
nual rental  of  $100,  payable  balf-yearly,  and 


1^  Behearlng  pending. 
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ot&er  coienanta,  be  leaaed  and  demised  to 
the  defendants,  according  to  the  description 
contained  therein,  "the  following  described 
strip  of  land:  Commencing  at  the  north 
line  of  J.  W.  Holman'a  claim,  running  thence 
north  np  to  the  sonth  line  of  Knox  and 
Abram's  claim,  thence  fifty  yards  from  low 
tide,  the  full  length  of  said  claim,  back  from 
said  low-water  mark;  said  strip  of  land  to 
be  nsed  excluaWely  for  flshlng  parposea,"— 
for  the  term  of  three  years  from  the  1st 
day  of  the  following  March.  After  the  exe- 
cution of  the  lease,  the  defendants  refused 
to  enter  Into  possession  thereunder,  for  the 
reason,  as  they  claim,  that  Its  execution 
waa  induced  by  the  fraudulent  representa- 
tions of  Guild,  and  on  the  16th  of  May, 
1891,  notified  him  In  writing  that  they  re- 
fused to  recognize  the  lease,  and  demanded 
a  return  of  the  rent  paid  thereon  at  the 
time  of  Its  execution.  As  the  subsequent 
Installments  of  rent  became  due,  howerer, 
Onlld  commenced  acttons  against  the  de- 
fendants to  recover  the  same;  and  two  of 
snch  actions,  being  pending  and  undeter- 
mined In  the  circuit  court  at  the  same  time, 
were  tried  together;  and  from  the  Judg- 
ment rendered  therein  tbls  appeal  waa 
taken.  Numoons  defenses  were  made  to 
the  actions,  and  many  questions  raised  on 
the  trial  and  discussed  on  the  argument 
here;  but.  In  the  view  the  court  has  felt 
obliged  to  take  of  the  contention  of  the  de- 
fendants that  the  lease  la  void  for  uncer- 
tainty, the  other  questions  are  entlr^y  un- 
important and  immaterlaL 

To  glTO  effect  to  a  lease  of  real  property, 
It  must  describe  the  subject-matter  of  the 
demise  with  reasonable  certainty,  either  by 
express  words  or  by  reference  to  something 
by  wblch  Its  location  can  be  ascertained; 
and  the  want  of  such  a  description  will  ren- 
der the  lease  inoperntlTe.  1  TayL  Landl.  & 
Ten.  i  160;  Wood,  Landl.  &  Ten.  |  211; 
Noyes  T.  Stauff,  0  Or,  455;  House  t.  Jack- 
son, 24  Or.  89,  32  Pac.  1027;  Dlngman  t. 
Kelly,  7  Ind.  717.  Accordingly,  no  action 
for  roit  reserved  can  be  maintained  on  such 
a  lease  where,  as  In  this  case,  there  has 
been  no  entry  by  the  lessee.  The  lease  up- 
on which  the  action  Is  based  wholly  fails 
to  conform  to  the  rule.  It  is  impossible  to 
identify  the  premises  Intended  to  be  demised 
from  the  description  given  in  the  lease. 
The  only  description  Is  a  strip  of  land  "com- 
mencing at  the  north  line  of  J.  W.  Holman'a 
claim,  running  thence  north  up  to  the  south 
line  of  Ejiox  A  Abram's  claim,  thence  fifty 
yards  from  low  tide,  the  full  length  of  said 
claim,  back  from  said  tow-water  mark," 
which  Is  so  unintelligible  as  to  render  It 
dODbtfnl  whether  the  particular  land  Intend- 
ed to  be  leased  could  be  ascertained  there- 
from even  If  there  was  no  other  defect  In 
the  description.  But,  in  addition  to  this, 
neither  the  township,  range,  county,  nor 
state  Is  given,  nor  Is  anything  else  stated  or 
Kterred  to  in  the  instrument  by  which  the 
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premises  described  can  be  located.  Tbe 
only  points  named  In  the  description  an 
"Holman's  claim,"  "Knox  and  Abram'a 
claim,"  and  "low-water  mark,"  or  "low 
tide";  and  tbe  locality  of  neither  of  tlieae 
points  Is  stated,  nor  can  It  be  ascertained 
from  anything  appearing  In  the  tnstrument. 
If  these  claims,  or  either  of  them,  had  been 
described  as  being  In  a  designated  county 
or  locality,  or  in  any  other  way,  so  that 
they  could  be  located  by  the  aid  of  extrinsic 
evidence.  It  would  perhaps  be  sufficiently 
definite  in  that  regard,  but  nothing  of  the 
kind  was  done.  Nor  Is  there  anything  In 
the  lease  by  which  the  points  of  low  water 
or  low  tide  referred  to  can  be  ascertained. 
Indeed,  no  stream  or  body  of  water  what- 
ever is  mentioned  or  designated  therein. 
The  test  for  determining  the  sujSclency  of 
a  deed  or  other  writing  in  ration  to  real 
property,  as  laid  down  by  Mr.  Justice  Mooto 
in  House  v.  Jackson,  supra,  la  whether  the 
property  can  be  identified  with  reasonable 
certainty  by  a  competent  surveyor  from  the 
description  given;  and  under  this  test  It 
needs  no  argument  to  show  that  the  descrlp* 
tlon  In  question  Is  wholly  Insufficient  Nor 
Is  the  defect  a  mere  lat«it  ambiguity,  whicb 
can  be  explained  by  parol;  but  it  la  patent 
npon  the  face  of  the  Instrument,  and  cannot 
be  removed  by  tbe  application  of  extrinsic 
evidence  without  adding  to  or  varying  the 
writing,  which,  of  course.  Is  not  pennisal* 
ble.  Holcomb  v.  Mooney.  13  Or.  60S,  11 
Pac.  274.  The  judgment  of  the  court  belov 
must  therefore  be  reversed,  and  the  cause 
remanded,  for  such  further  proceedings  aa 
may  be  proper  not  tnconalatent  with  tbia 
opinion. 

(33  Or.  ICL) 
FI80HEB  V.  OAITHBR  St  aL  < 
(Supreme  Oonrt  of  Oregon.   Jan.  17,  1898.) 

SURBTIXS— CoKTRIBDTtON— RBHKnT. 

1.  One  surety,  bnrlug  paid  a  common  obllga- 
tlon,  cannot  sue  at  law  to  compel  a  co-sm^y 
to  My  more  than  his  albiaot  part  of  tbe  orig- 
inal  undertakiug  on  account  of  tbe  Insolvency 
of  a  party  to  such  undertaking;  his  remedy  be- 
ing in  equity. 

2.  A  surety  suing  his  co-sureties  In  equity  for 
contribution  must  allege  and  prove  the  msol- 
vency  of  their  principal. 

Appeal  from  circuit  conrt,  Llnodn  county; 
J.  C.  Fullerton,  Judge. 

Action  by  H.  F.  Fischer  against  Beal  Gal- 
ther  and  others.  A  demurrer  to  the  com- 
plaint was  sustained,  and  plaintiff  ^tpeals. 
Affirmed. 

This  cause  waa  Instituted  by  H.  F.  Fischer 
against  Beal  Gatther,  T.  H.  Homing,  B.  F. 
Jones,  J.  J.  Oalther,  Alfred  Stanton,  Peter  Ho- 
Dougal,  and  William  J.  Wade,  to  compel  con- 
tribution by  solvent  co-sureties.  The  plaintiff 
alleges.  In  substance,  that  on  February  17, 
1891,  Beal  Oalther.  as  principal,  and  the  other 
defendants  and  himself,  as  sureties,  executed 
to  one  L  B.  Dawson  their  Joint  and  mmtal 

*  Behsarlng  pending; 
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jfroToSaaory  note  for  ^681.00,  paTitfle  In  one 
year  from  that  date,  wttbinterest  tberetm  aft- 
er matnrfty  at  the  rate  of  10  per  cent,  per  an* 
num;  that  on  Febmary  19, 1892,  he  was  com- 
pelled to  and  did  pay  to  the  owner  and  bolder 
of  aald  note  the  amount  dne  tiioeon;  that  he 
-ma  reimbursed  on  account  of  such  onday  In 
the  sum  of  M>807*70  only,  which  was  paid  by 
Beal  Galther;  that  Jones,  J.  J.  Gatther,  and 
McDougal  are  InBOlvent,  bo  he  la  lafwmed  and 
betlereB,— and  prays  judgment  against  Beal 
Gaitber  tat  the  sum  of  $1,874.40,  and  Interest 
at  8  per  cent  per  annum  from  Hay  2,  1898, 
and  also  a  Judgment  gainst  Homing,  Stan- 
ton, and  Wade,  each,  for  one-fourth  of  said 
sum  and  Interest.  The  plalntUT,  after  Issuing 
a  summons  herein,  caused  certain  real  prop- 
erty of  the  defendants  to  be  attached  aa  se- 
curity for  the  saUstactkm  of  any  Judgment 
that  he  might  obtain.  A  demurrer  to  the  oom- 
plslnt  for  the  reasons  that  seraral  caueea  of 
actltm  were  Im^ropetly  united,  and  that  the 
complaint  did  not  Btat*  facts  snffietent  to  eon- 
■titnte  a  cause  of  acUim,  harlng  been  sustain- 
ed, the  cause  was  dlsmUised,  and  plaintiff  ap- 
peals. 

W.  a.  McFadden,  for  appellant.  W.  8.  Hnf- 
f  ord.  for  respondents. 

MOORB,  a  J.  (after  stating  the  facts).  The 
action  of  the  court  of  which  plaintiff  com- 
plalns  was  doubtless  predicated  upon  the  as- 
sumption that  equity  alone  could  afford  the 
relief  donanded,  and  that  aa  plaintiff  sought 
to  recoTtf  from  the  solvent  co-sureties,  in  an 
action  at  law,  more  than  an  aliquot  part  of 
the  liability  originally  assumed,  he  luToked 
the  aid  of  the  wrong  forum;  and  that,  even  If 
the  cause  so  Instituted  was  treated  as  In  equi- 
ty, the  complaint  did  not  state  facts  sufficient 
to  entitle  plaintiff  to  the  relief  demanded,  and 
taoice  the  dismissal  of  the  cause.  The  Im- 
pOTtant  question,  therefore,  which  the  appeal 
presents  for  consideration,  is  whether  the 
cause  so  Instituted  Is  an  action  at  law,  or  a 
salt  In  equity. 

The  right  of  a  surety  who  has  been  com- 
pelled to  pay  the  debt  or  discharge  the  obliga- 
tion of  his  principal,  to  enforce  contribution 
from  his  co-sureties,  is  based  upon  the  theory 
that  all  the  parties  to  the  original  undertak- 
ing are  equali  jnre,  and,  under  the  maxim 
that  "equality  Is  equity,"  each  must  bear  the 
burden  equally.  Van  Winkle  t.  Johnson,  11 
Or.  469,  6  Pac.  922;  Wells  t.  MUIer.  66  N.  Y. 
255;  Strong  t.  Mitchell,  19  Yt  OH.  In  Dor- 
bin  T.  Knn^,  19  Or.  71,  23  Pac.  602,  Lord,  J., 
In  speaking  of  the  right  of  contribution,  and 
the  courts  competent  to  enforce  it.  soys:  "It 
rests  iqwn  the  broad  principle  of  Justice,  that 
when  one  has  dlsciiarged  a  det>t  or  obligation 
which  was  a  comm(m  cliarge,  for  the  benefit 
of  all,  he  has  a  right  to  call  upon  his  co-debt- 
ors for  contribution.  Originally  It  was  en- 
forceable only  In  courts  of  equity,  but  In  later 
days  courts  of  law  have  assumed  Jurisdiction, 
on  the  ground  of  an  Implied  promise  on  the 
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part  of  each  Joint  debtor  or  surety  to  ooutri- 
ute  his  share  to  make  up  the  kMs."  This 
rule  Is  founded  upon  the  assumption  that  each 
surety,  by  becoming  a  party  to  the  original 
contract,  imi^edly  promises  his  co-suretiea 
that  he  will  bear  an  equal  part  ot  the  burden 
Imposed,  or  pay  an  equal  portion  of  the  loss 
entailed,  if  the  principal  fail  to  keep  his  en- 
gagement Powers  T.  Nash.  87  Me. 822;  Hlch- 
bom  T.  Fletcher,  66  Me.  210;  Bachelder  r. 
Flske,  17  Mass.  464;  Mason  v.  Lord,  20  Pick. 
447;  Baggott  r.  Mullen,  82  Ind.  882;  Bradley 
y.  Burwell,  8  Denlo,  61;  Johnson  t.  Harvey, 
84  N.  T.  863;  Camp  t.  Bostwlck,  20  Ohio  St. 
837.  "Courts  Qt  law,"  says  Johnson.  3.,  In 
Oldham  T.  Broom,  28  Ohio  St.  41.  nook  Juris- 
diction of  actions  for  contribution  on  the 
ground  that,  as  equity  and  good  omscloice  de- 
manded that,  as  among  co-sureties,  there 
should  be  equality  of  burdens,  there  was  on 
implied  aasnmpsit,  which  would  siq)port  an 
action  at  law."  When  one  sure^  has  been 
compelled  to  pay  more  than  his  share  of  the 
conunon  obligation  imposed  upon  all  the 
default  ot  their  principal,  he  may  maintain 
separate  actions  at  law  against  each  co-surety 
for  the  recovery  of  the  aliquot  part  whldi  each 
Impliedly  promised  to  pay  the  other  at  the 
time  they  became  parties  to  the  original  un- 
dertaking. 1  Brandt,  Sur.  |  291;  Baylies, 
Sur.  447;  PoweU  v.  Hatthis.  26  N.  a  83; 
Morrison  v.  Poyntz,  7  Dana,  307.  In  Van  Pet- 
ten  V.  Richardson,  68  Mo.  379,  Sherwood,  0. 
J.,  In  discussing  this  iwindple,  says;  "Conita 
of  law,  however,  although  th^  Imnowed  tbtir 
Jurisdiction  In  re^d  to  contribution  from 
courts  of  equity,  and  enforced  their  newly-ac- 
quired Jurisdiction  in  acowdance  with  oom- 
mon-law  forms  of  actltm,  sdU  fdt  them  selves 
so  hampered  in  the  exercise  of  their  newly- 
found  powers  that  they  refused  to  allow  a 
surety  who  paid  a  debt  to  recover  from  his  oo- 
surely  man  than  his  aliquot  w  proportional 
port  of  the  paymmt  thus  made;  and  this  was 
the  sole  measure  of  recovery,  notwithstanding 
the  Insolvracy  of  one  or  more  ot  the  sureties." 
Mr.  Justice  Field,  In  Chlpman  v.  MoctUI,  20 
CoL  130,  further  elucidating  this  doctrine, 
says:  "This  Jurisdiction  of  the  common-law 
courts  did  not,  however.  Impair  the  cuunumrt 
Jurisdiction  of  equity.  Indeed,  In  many  cases, 
esiieclally  where  the  sureties  were  numax>ns, 
and  some  of  them  Insolvent,  or  where  some 
of  the  sureties  bad  died,  courts  of  equity  were 
alone  adequate  to  afford  complete  remedy." 
The  rule  Is  well  settled  that  If,  by  reason  ot 
the  death  or  Insolvency  of  a  party  to  the  orig- 
inal undertaking,  a  surety  seeks  to  recover 
from  a  co-surety  more  than  his  aliquot  part, 
he  should  pursue  bis  remedy  In  a  court  of 
equity,  which,  by  having  all  the  parties  before 
It.  will  decree  a  ratable  contrlbutlMi,  1  8t<«y, 
Eq.  Jur.  f  496;  Wayland  v.  Tucker,  4  Oral: 
267;  Dodd  v.  Winn,  27  Mo.  501;  Samuel  v. 
Zachery,  26  X.  0.  377;  Newton  v.  Pence  (Ind. 
App.)  38  N.  B.  484.  Mr.  Justice  Miller,  in 
iilasterly  v.  Barber,  66  N.  Y.  433,  In  discussing 
this  question,  soys:  "There  seems  to  be  a  ^th 
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priety  In  the  rule  that  where  sureties  are  call- 
ed upon  to  contribute,  and  some  of  them  are 
Insolvent,  that  all  the  parties  should  be 
brought  Into  court,  and  a  decree  made  upon 
equitable  principles  in  reference  to  the  alleged 
insolTency.  There  should  be  a  remedy  de- 
creed against  the  insolvent  parties,  which  may 
be  eufcffced  if  they  become  afterwards  able 
to  i>ay;  and  this  can  only  be  done  In  a  court 
of  equity,  and  when  they  are  parties  to  the 
action." 

FlalntifTB  having  procured  the  attachment 
of  certain  real  property  of  the  defendants 
shows  that  he  regarded  the  ease  at  bar  as 
an  action  at  law,  for  an  attachment  Is  a 
Bpedal  auxiliary  remedy  created  by  statute, 
and  belongs  exclusively  to  a  court  of  law. 
Drake,  Artachm.  (6th  Ed.)  9  4a.  He  contends, 
however,  that,  if  any  error  was  committed 
in  resorting  to  the  auxiliary  remedy,  the  mis- 
take should  haVe  been  corrected  by  dissolving 
the  attachment;  that  while  a  distinction  is 
maintained  between  actions  at  law  and  suits 
in  equity,  under  our  practice,  the  same  Judge 
presides  over  each  tribunal;  that  his  com- 
plaint shows  be  was  entitled  to  some  relief; 
and  that,  such  being  the  case,  the  court  erred 
In  dismissing  the  cause.  Assuming  that  the 
fxrint  contended  for  is  true,  and  that  the  pro- 
ceeding is  In  equity,  does  the  complaint  state 
facts  sufficient  to  entitle  plaintiff  to  a  con- 
tribution from  his  co-sureties,  he  having  fail- 
ed to  allege  that  Beal  Galther,  the  principal, 
is  Insolvent?  In  Derlng  v.  Earl  of  Wlnchel- 
sea,  1  Cox,  Ch.  31H,  1  White  &  T.  Lead.  Cas. 
Eq.  *100,  decided  in  the  court  of  exchequer 
in  1787.  It  was  held  that  the  plaintiff  In  a  suit 
to  enforce  contribution  between  co-sureties 
must  allege  the  insolvency  of  the  principal, 
Lord  Chief  Baron  Eyre,  in  rendering  the  de- 
cision, says:  "The  objection  in  point  of  form 
which  I  before  mentioned  Is  that  the  bill  can- 
not be  Bustalued,  inasmuch  as  It  has  not 
charged  the  Insolvency  of  the  principal  debt- 
or, and  that  such  a  charge  Is  absolutely  nec- 
essary." In  Allen  v.  Wood.  38  N.  C.  386, 
decided  In  1844,  the  same  conclusion  Is  reach- 
ed; and  Nnsh.  J.,  in  assigning  a  reason 
therefor,  says:  "The  equity  of  a  plaintiff  lies 
in  the  Insolvency  of  the  principal  where  he 
Is  seeking  contribution  from  a  co-surety. 
*  •  •  And  the  reason  Is  obvious:  The  co- 
surety is  bound  to  answer  only  in  the  place 
of  his  principal,  and.  If  he  Is  able,  It  is  the 
duty  of  the  surety  who  has  paid  the  debt 
to  look  to  him.  If  he  is  not  able,  he  then, 
and  only  then,  has  a  right  to  seek  his  redress 
from  his  co-surety."  In  an  artion  at  law, 
however,  while  there  Is  a  conflict  of  autliorl- 
ty  upon  the  subject,  the  weight  seems  to  be 
that  the  insolvency  of  the  principal  debtor 
need  not  be  averred  or  proved,  1  Brandt, 
Sur.  S  290.  The  reason  for  this  distinction, 
doubtless.  Is  that  in  an  action  at  law  by  a 
surety  against  a  co-surety  for  contribution 
the  right  Is  foundetl  upon  the  implied  promise 
of  each  surety  to  pay  an  aliquot  share  of  the 
com*'"v  debt  In  case  of  the  principal's  de- 


fault; and  as  the  action  against  each  is  sep- 
arate, and  depends  upon  an  enforcement  of 
the  strict  letter  of  the  Implied  assumpsit,  tbe 
default,  and  not  the  insolvency,  of  the  prin- 
cipal. Is  the  ingredient  that  renders  the  reme- 
dy effectual.  The  agreement  of  each  surety 
with  the  creditor  is  that  he  will  pay  the  debt 
common  to  all,  if  the  principal  fail  to  keep  his 
engagement,  while  the  Implied  agreement  of 
each  surety  with  his  co-surety  is  that  he  will 
pay  an  aliquot  part  thereof,  upon  the  same 
conditions;  and  as  each  surety,  in  conse- 
quence of  the  principal's  breach,  might  be 
compelled  by  the  creditor  to  bear  the  whole 
burden,  equity  apportions  the  same  equally 
among  the  solvent  co-sureties,  thereby  com- 
pelling them  to  pay  In  excess  of  their  Im- 
plied agreement  At  law,  each  surety  who 
has  been  compelled  to  contribute  an  aliquot 
part  may  maintain  a  separate  action  against 
the  principal  for  reimbursement;  but  equity, 
to  prevent  a  multiplicity  of  suits  and  avoid 
a  circuity  of  remedies,  will  compel  the  surety 
who  has  paid  the  common  debt  to  recover 
the  same  from  the  principal,  if  he  is  solvent 
on  the  theory  that  as  tbe  co-surety.  In  equity, 
may  be  compelled  to  contribute  In  excess  of 
1  his  implied  agreement,  so  in  that  forum  he 
should  not  be  compelled  to  respond  at  all  If 
the  principal  Is  solvent;  and  hence  the  neces- 
sity of  alleging  the  insolvency  of  the  princi- 
pal, as  a  condition  precedent  to  the  right  of 
contribution  In  equity.  But  whatever  the 
reason  may  have  been  that  prompted  the  dis- 
tinction, the  decisions  are  not  lacking  In 
number,  or  wanting  in  respectability,  which 
support  the  doctrine  that  it  is  incumbent  up- 
on the  plaintiff  In  a  suit  In  equity  to  allege 
the  insolvency  of  the  principal,  as  a  condition 
precedent  to  the  enforcement  of  contribution 
by  co-sureties.  H  Pom.  Eq.  Jur.  S  1418.  and 
cases  cited;  1  Brandt  Sur.  S  290,  and  cases 
cited;  Gross  v.  Davis  (Tenn.  Sup.)  10  Am.  St 
Rep.  63o,  and  notes  (s.  c.  11  S.  W.  92);  Mor- 
rison v.  Poyntz,  32  Am.  Dec.  92.  and  notes. 
Plaintiff  having  failed  to  comply  with  this  re- 
quirement, It  follows  that  the  judgment  Is  af- 
firmed, 

WOLVERTON,  J.,  liavlng  been  of  counsel 
In  the  court  l>elow,  took  no  part  in  the  con- 
sideration of  this  cause  on  appeal. 


CABMAN  V.  RTAUDAHER. 
(Supreme  Court  of  Montana.    Jan.  10.  1808.) 
Dbeds— Apprktbman'Ces— Pabol  EvincxcB. 
Plaintiff  purchased  by  quitclaim  deed  a 
one-third  interest  In  an  irriRntiiiK  ditch.  At 
the  tinip  of  the  purchase,  there  were  two  later- 
al ditches,  one  on  the  east  side  and  one  on  the 
west  side  of  the  ditcli  purchased.    These  two 
ditrhcK  were  not  mentioned  in  the  deed,  but 
plaintiff  claimed  that  they  were  appnrtcnances 
of  the  main  ditch.    Tirld,  that  they  were  act 
appurtenances  as  a  matter  of  law  by  the  terms 
of  the  deed,  and  parol  evidence  was  hence  ad- 
niis.iible  to  show  that  they  were  not  such  in 
fact 
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Appeal  from  district  codrt,  BdaTnhead  conn-' 
ty;  Frank  Showers,  Jndge. 

Actloa  by  Jtim  Carman  against  George  Stan- 
daher  for  trespass.  From  a  Judgmeut  for 
plaintiff,  and  an  order  refusing  a  new  trial,  de- 
fendant appeals.  Reversed. 

Thifl  Is  an  action  to  recover  damageB  for  in- 
juries and  trespasses  alleged  to  have  been 
committed  by  the  defendant  to  and  upon  cer- 
tain ditches  situated  In  Beaverhead  countj', 
which  the  plaintiff  claims  to  own,  and  also  to 
enjoin  the  defendant  from  the  commlRslon  of 
further  threatened  Injuries  and  trespasses  to 
and  npon  the  same.  It  appears  from  the 
record  that  In  the  year  1885  plaintiff  pur- 
chased from  the  defendant,  by  quitclaim 
deed,  a  one-third  interest  in  a  certain  irrigat- 
ing ditch,  of  the  capacity  o£  1,000  IneheH, 
which  ditch  taps  the  Beaverhead  river,  !n 
Beaverhead  county,  conveying  the  water  of 
said  river  to  .ind  upon  the  land  of  the  plain- 
tiff, as  well  as  that  of  the  defendant.  It  also 
appears  that,  at  the  time  of  the  purchase  of 
said  Interest  in  said  ditch,  there  were  two 
side  or  lateral  ditches,— one  on  the  east  and 
one  on  the  west  side  of  the  main  ditch,— a 
one-third  Interest  of  which  plaintiff  purchased 
from  the  defendant.  The  plaintiff  In  this 
case  claims  that,  by  virtue  of  the  terms  of 
the  quitclaim  deed  made  by  the  defendant  to 
him  of  the  one-third  Interest  in  the  main 
ditch  mentioned  above,  he  became  the  sole 
owner  of  the  said  two  side  or  lateral  ditches; 
and  this  suit  Is  brought  for  damages  for  in- 
juries and  trespasses  alleged  to  have  been 
committed  by  the  defendant  upon  said  side  or 
lateral  ditches.  These  two  side  or  lateral 
ditches  are  not  mentioned  In  the  quitclaim 
deed,  aforesaid,  but  the  plaintiff  claims  to  he 
the  owner  thereof,  tipon  the  ground  or  theory 
that  said  two  lateral  ditches  were  and  are 
appurtenances  of  said  main  ditch,  a  one-third 
Interest  of  which  he  purchased  of  the  defend- 
ant, as  aforesaid.  The  case  was  tried  with 
a  jury,  who  found  a  genornl  verdict,  and 
made  certain  findings  of  fact  In  favor  of 
plaintiff,  upon  which  findings  Judgment  was 
rendered  by  the  court  In  favor  of  plaintiff. 
During  the  trial  the  defendant  sought  to 
prove  by  proper  evidence  that  the  two  side 
or  lateral  ditches  claimed  by  the  plaintiff  as 
appurtenances  to  the  main  ditch  were  not  ap- 
purtenances thereto,  and  were  not  included 
in  or  transferred  by  the  quitclaim  dceil  made 
by  the  defendant  to  the  plaintiff  for  the  one- 
third  Interest  in  the  main  ditch  mentioned 
above.  This  evidence  the  court  excluded, 
and  proceeded  with  the  trial  upon  the  theory 
that  by  the  terms  of  the  quitclaim  deed, 
aforesaid,  to  the  one-third  Interest  In  the 
main  ditch,  the  two  side  or  lateral  ditches 
mentk>ned,  and  about  which  this  controversy 
exists,  were  appurtenances  to  the  main  ditch, 
aforesaid;  and  upon  this  theory  the  court  ap- 
proved the  findings  and  verdict  of  the  Jury, 
and  rendered  judgment  for  the  plaintiff. 
From  an  order  refusing  a  new  trial,  and 


from  the  judgment  heretn,  Om  defendant  ap- 
peals. 

W.  S.  Barbour.  Smith  &  Word,  and  T.  Jfl. 
Harvey,  for  appellant  Burleigh  &  Willis, 
for  respondent 

PEMBERTON,  C.  J.  (after  stating  the 
facts).  The  only  question  presented  by  this 
appeal  Is  as  to  whether  the  district  court 
erred  in  excluding  the  evidence  offered  by  the 
defendant  to  prove  that  the  two  lateral 
ditches  in  controversy  were  not  appurte- 
nances to  the  main  ditch,  a  one-third  interest 
in  which  the  plaintiff  purchased  of  the  de- 
fendant, as  shown  In  the  statement  of  the 
ease.  The  lateral  ditches  are  not  mentioned 
in  the  deed  executed  by  defendant  to  plain- 
tiff for  the  one-third  interest  in  the  main 
ditch.  The  district  coiu-t,  howe\-er,  excluded 
the  evidence  offered  to  show  that  such 
ditches  were  not  appurtenances  to  the  main 
ditch,  and  found,  as  a  matter  of  law,  that 
such  lateral  ditches  were  appurtenances  to 
the  main  ditch,  by  the  terms  of  the  deed  to 
the  one-third  Interest  therein.  We  think  this 
was  error.  It  does  not  in  our  opinion,  ap- 
pear from  the  terms  of  the  deed  of  defendant 
to  plaintiff  of  a  one-thtnl  Interest  in  the  main 
ditch  mentioned  therein,  that  these  lateral 
ditches,  or  either  of  them,  are  necessarily  ap- 
purtenant to  the  Interest  the  plaintiff  put^ 
chased  In  the  main  ditch.  It  does  not  appear 
from  the  terms  of  the  decMl  In  question. that 
the  lateral  dltctaei^  or  either  of  them,  were 
essential  or  nBceetaxy  to  the  enjoymeat  of  the 
rights  acquired  1^  plaintiff  by  the  purchase 
of  one-third  Interest  in  the  main  ditdi.  It 
does  not  appear  from  the  deed  that  such  lat- 
eral ditches  were  or  are  even  conveniences 
in  the  use  of  the  rights  acquired  by  jdalntlff 
by  bis  purchase  of  an  Interest  In  the  main 
ditch.  Aa  none  of  these  ttiinga  appear  upou 
the  face  of  the  deed  in  question,  and  which 
we  think  ought  to  appear,  either  expressly 
or  by  Implication,  and  as  the  evidence  offered 
and  excluded  was  not  Intended  to  contradict 
or  alter  the  terms  of  the  deed,  we  think  the 
court  erred  In  excluding  it,  and  finding,  as  a 
matter  of  law,  that  the  lateral  ditches  were 
appurtenances  to  the  rights  of  plaintiff  ac- 
quired by  the  deed  to  the  interest  in  the  main 
ditch.  The  judgment  and  order  appealed 
from  are  reversed,  and  the  cause  Is  remanded 
for  new  trial.   Reversed  and  remanded. 

HUNT  and  PIGOTT,  JJ.,  concur. 


WHITESIDE  V.  HOSKIXS  et  al. 
(Supreme  Court  of  Montana.    Jan.  10,  1808.) 

Chbditohs'  Suits — Pi^eauino — Jdbohbkt— Batib- 

yACTios— Evidence. 
1.  A  creditors'  bill,  alleging  the  return  unsat- 
isfied of  an  executieu  issued  on  plaintifTH  judg- 
ment lK>fore  the  filing  of  the  suit,  sufficiently 
shows  that  at  that  time  the  debtor  was  not  the 
owner  of  HuQlc-ieDt  unexempt  proiierty  to  satis- 
fy the  judgment 
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2.  Plalndfl  In  a  eredltoni*  salt  may  testi^ 
tbat  hit  judgm«kt  bas  neTer  been  satiBfled, 
since  the  record  ia  not  tiie  only  means  by  which 
proof  <it  payment  of  the  judgment  may  be 

made. 

Appeal  from  district  court,  Blathead  coun- 
ty; C.  W.  Pomeroy,  Judge. 

Action  by  Fred  Whiteside  against  Omar 
Hosklns  and  others,  to  set  aside  a  deed,  and 
to  subject  the  property  to  the  payment  ot  a 
Judgment  Fr(»n  a  Judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defendants 
appeal.  Affirmed. 

Action  by  idalntlff  and  respondent  to  set 
aside  as  fraudulent  and  Toid  a  certain  con- 
veyance of  real  estate  executed  on  October  S, 
1892,  by  the  Kollspell  Town-Site  Company  to 
defendant  and  one  of  the  appellants,  Ma^le 
Hosklns,  and  to  subject  the  property  referred 
to  to  the  i)ayment  of  a  Judgment  recovered 
July  19,  1893,  for  $748.60,  In  plaJntlDTs  favor, 
against  Omar  Hosklns,  defendant  and  appel- 
lant, which  Judgment  was  based  on  an  In- 
debtedness due  jdalntlff  herein  for  work  and 
material  furnished  to  Omar  Hosklns  by  plaln- 
tttt  under  a  contract  with  Omar  Hosklns  for 
the  constructi«i  of  a  brick  building  upon  the 
lota  conveyed  as  aforesaid  to  Maggie  Hosklna. 
It  Is  alleged  by  the  plaintiff  that  the  said 
Judgment  was  never  paid  or  satisfied,  and 
that  execution  lasned  thereon  on  July  19, 
1888,  was  returned  wholly  unaatisfled;  that 
Omar  Hosklns  purchased  the  lots  himself, 
and  waa  the  owner  thereof  in  October,  1891, 
bnt  that  on  October  8,  1892,  he  caased  the 
same  to  be  conveyed  by  the  town-site  com- 
pany to  his  wife,  Maggie  Hosklns,  In  order  to 
(dieat  and  defrand  i^alntlff,  and  to  binder 
him  In  the  collection  <^  his  Jodgment,  and 
that  she  accepted  the  conv^yaoce  with  knowl- 
edge of  the  fraudulent  purposes  of  her  hus- 
band. The  case  waa  tried  to  a  Jury,  and 
spedal  Issnes  submitted.  The  court  adopted 
the  findings  of  the  Jury,  and  rendered  Judg- 
ment In  plaintiff's  favor.  The  aiipeal  la  from 
the  judgment  and  order  daylng  defokdant'i 
motion  for  a  new  trial. 

B.  1.  Hclntlre,  for  appellants.  H.  D.  Bald- 
win and  W.  N.  Noflsinger,  for  re^pondoit 

HUNT,  J.  (after  stating  the  facts).  It  ap- 
pears by  the  record  tbat  when  the  appellant 
Omar  Hosklns  pnrt^sed  the  two  lots  involv- 
ed In  this  suit  from  the  Kallspell  Town-Site 
Oompany,  In  alMition  to  agreeing  to  pay 
therefor  a  money  consideration,  he  contract- 
ed to  pot  up  a  bnUdii^  on  the  property.  It 
wa^  accordingly,  under  a  contract  to  «rect 
the  requisite  building  that  plaintiff  did  the 
work  and  supplied  the  material  for  which  he 
originally  sued  and  obtained  his  money  Judg- 
ment When  ttie  buildbig  was  conqdeted, 
tibe  conveyance  €t  the  lots  was  made,  how- 
wet,  the  town-Bite  company  under  the  dl- 
lection  of  Omar  Hosklna  to  Mrs.  Hosklns, 


wife  of  Omar  Hosklns.  The  material  iseoe 
In  this  action  waa^  therefore,  whether  or  not 
the  dtfendanta  Omar  and  Maggie  Hosklna 
took  the  title  to  the  lots  referred  to  In  the 
name  of  Maggie  Hosklna  for  the  purpose  of 
defrauding  this  plaintiff,  and  iHvventlns  blm 
from  collecting  his  Judgment  against  Omar 
Hosklns.  The  Juzy  found  specially  and  di- 
rectly that  they  did.  Inasmuch  as  there  is 
ample  evidence  to  snstain  this  finding,  which 
waa  adopted  by  the  district  court,  we  shall 
proceed  to  briefly  examine  the  other  errors  re- 
lied upon  bj  appdlants  in  their  brief. 

It  Is  said  tbat  the  court  eired  In  rendering 
Judgment  against  defendants,  because  there 
la  no  allegation  In  the  craiptaint,  and  no  flnd- 
ing,  that  at  the  commenconent  of  this  aolt 
Omar  Hosldns  was  not  the  owner  of  snffl- 
cient  property  to  satisfy  the  plaintiff's  Judg- 
ment, and  against  which  execution  could 
have  beoL  had.  The  complaint,  which  was 
filed  October  19,  1893,  avers  that  on  Jnly  19^ 
1893,  execution  was  Issued  upon  the  Judg- 
ment ot  Whiteside  against  HbSklns  against 
the  property  of  Hosklns,  bnt  that  the  wher- 
iff  returned  the  same  wholly  unsatisfied,  his 
return  reciting  that  after  due  and  diligent 
search  he  was  unable  to  find  any  property  of 
the  defendant  Omar  Hosklns  i^on  which  to 
levy.  The  answer  admitted  the  truth  ot  the 
foregoing  averments.  We  are  of  (q;»lnlon  that 
these  allegations  were  sufficient  They  are 
such  as  generally  prevail  In  cases  whm  a 
creditor,  by  bill  In  equity,  would  subject  his 
debtor's  Interest  In  iNcoperty  to  the  payment 
of  the  debt  and  are  allowed  upon  the  prlnd- 
jfto  that  saob  a  showing  makea  It  apparent 
that  resort  to  a  court  ot  equity  is  necessary, 
the  creditor  being  remediless  at  law.  Ryui 
V.  Spieth,  18  Mont  45, 44  Paa  408.  The  arep- 
ments  may  contain  evidentiary  mattos,  but 
If  so,  they  are  hannless  as  against  the  argu- 
ment that  under  them  the  court  has  no  poww 
to  render  Judgment  as  In  this  ca8& 

It  Is  next  contended  that  the  conrt  erred  tn 
allowing  plaintiff  to  testify  to  the  fact  that 
the  Judgment  which  Is  the  basis  of  plalnturs 
action  bad  never  been  satisfied.  We  bdieve 
the  question  was  entirely  proper,  as,  manl- 
tesUy,  the  record  Is  not  the  only  means  by 
which  jHwof  of  the  p^ment  or  satlsfiaction  ot 
a  Judgment  may  be  made. 

Several  other  errors  are  assigned  upon  the 
ground  that  certain  admissions  of  ownership 
of  the  property  made  by  Omar  Hosklns  ts 
plaintiff  were  tmproperiy  admitted,  because  they 
could  not  bind  his  wife,  Maggie  Hoiiklns.  They 
were  ottenA,  iu>parentl^,  solely  tor  the  purpose 
of  proving  the  ownership  of  Omar  Hoskhis,  and 
tor  that  purpose  were  dearly  admlsaible.  We 
find  no  error  In  the  case,  and  the  Judgmoit 
must  be  affirmed.  Affirmed. 

PEUBEBTON,  a  J.,  and  FIGOTT,  1^  con- 
cnr. 
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PORTEa  V.  OOMMIBSIONBBS  OF  KINO- 

FZBBIfiS  OOUNTX. 
&upnBi»  Oonrt  of  Oklahoma.    Jan.  12,  1898.) 

GMnnnmoxAL  law— Schow  BoABna^tnuL 

or  STATon. 

1.  Article  1,  c  M,  Bew.  Laws  1897,  providing 
for  the  election  of  separate  school  boards  for 
the  white  and  colored  people  within  each  school 
district,  the  school  boards  for  the  whites  to  be 
composed  of  white  persons  who  are  qualified 
fldiool  district  electors,  and  the  school  boards 
for  the  colored  people  to  he  composed  of  color- 
ed persons  who  are  qnalified  school  district 
Sectors,  and  tbmt  each  hoard  shall  be  elected 
tor  the  QoaliSed  electors  of  their  own  race,  and 
clothing  both  of  said  boards  with  the  same  pow- 
ers ana  jurisdiction  respecting  the  levTlng  of 
taxes,  the  managnnent  and  control  of  the 
school  property  of  the  district,  the  issuing  of 
bonds  m  proper  cases,  etc.,  Is  Inoperative,  be- 
cause of  the  uncertainty  and  Inconsistency  of 
itM  Tarloas  prorisIonB,  and  is  also  unconstitn- 
tional,  bebig  In  conflict  with  the  fifteenth 
amendment  to  the  constitution  of  the  United 
States  and  the  following  provision  of  section  S 
of  the  organic  act  of  Hits  terrltotr,  to  wtt: 
**niere  shall  be  no  denial  of  the  elective  fran- 
chise, or  of  blading  ofDce,  to  a  eitJien,  on  ac- 
count of  raoe^  color,  or  previotu  condlUon  of 
servitude." 

2.  Although  said  artide  1,  c  84,  Sess.  Laws 
1887,  contams  a  proTision  purportmg  expressly 
to  repeal  artide  8,  c.  73,  St  1893,  Tet,  as  the 
former  enactment  la  nnconstltutionu  and  void, 
the  lattw  is  In  no  wise  affected  thereby,  but 
remains  in  full  force  and  effect, 

CByUabos  by  the  Oovrt) 

Petition  by  Robert  Porter,  for  blmsetf  and 
others,  against  the  commlsalonen  of  Klngflsh- 
er  coant7  for  a  mandamus.  Granted. 

This  action  Is  brought  by  Robert  Porter,  for 
blmself  and  all  other  persons  similarly  slta- 
ated,  as  an  original  proceeding  In  mandamus 
In  thia  coort,  against  the  board  of  county 
commissioners  of  Ellngflsher  county,  Okl., 
and  J.  B.  Oockrlll,  county  clerk  of  said  coun- 
ty, to  compel  tlie  said  board  of  county  com- 
missioners to  levy  a  snffldent  tax  to  main- 
tain separate  schools  for  the  colored  children 
of  said  county,  and  to  provide  them  with  the 
same  facilities  as  tuose  provided  for  the 
schools  for  white  children,  and  to  compel  the 
county  clerk  to  spread  said  levy  upon  the 
tax  rolls  of  said  county  Immediately  after 
the  same  is  made  by  the  board  of  county  com- 
missioners. The  material  averments  of  the 
petition  are  that  the  said  Robert  Porter  Is  a 
colored  man,  and  a  resident  of  Kingfisher 
district,  within  said  county  and  territory.  Is 
the  head  of  a  family,  and  the  father  of  three 
children  within  the  scholastic  age;  that  In 
accordance  with  the  requirements  of  section 
2.  art  8,  c  73,  St  OkL  1893,  an  election  was 
held  on  the  12th  day  of  May,  1896,  for  the 
purpose  of  determlDlng  whether  or  not  sep- 
arate schools  should  be  maintained  In  the 
said  county  of  Klogflsher  for  white  and  col- 
ored children;  that  at  such  election  949  votes 
were  cast  in  favor  of  such  separate  schools, 
and  888  votes  against  the  same;  that  In  the 
month  of  July,  1896,  and  In  pursuance  of  the 
provisions  of  section  3,  said  article  8,  c.  73, 
Bt.  Okl.  1883,  the  board  of  county  commls- 


sloners  made  a  levy  of  four  mills  on  the  dol- 
lar on  all  the  taxable  property  In  said  King- 
fisher county,  for  the  support  and  mainte 
nance  of  such  separate  schools  for  the  ensu- 
ing scholastic  year;  that  the  funds  derived 
by  reason  of  this  levy  have  long  since  been 
exhausted,  and  said  board  of  county  com- 
missioners have  wholly  failed  and  refused  to 
make  any  further  levy  for  such  purpose,  as 
Is  shown  by  the  minutes  of  their  proceedings 
of  July  16  and  17,  1897,  on  the  former  of 
which  days  a  levy  of  three  mills  on  the  dollar 
was  made  for  separate  schools,  and  on  the 
latter  the  following  proceeding  was  bad:  "It 
was  moved  by  Davis,  and  seconded  by  Me- 
hew,  that  the  three-mill  levy  made  for  sep- 
arate school  purposes  be  reconsidered  and 
stricken  out,  and  that  no  levy  be  made  for 
separate  school  purposes.  Motion  prevailed, 
McDowell  voting,  'No;*  *'  and,  as  a  conse- 
quence, there  are  now  no  means  whatever 
provided  for  the  support  and  maintenance  of 
such  schools;  that  there  are  955  colored  chil- 
dren bertween  the  ages  of  6  and  21  years  re- 
siding In  said  county  entitled  to  attend  the 
separate  schools  thereof.  None  of  the  facts 
alleged  In  the  petition  and  affidavit  for  the 
peremptory  writ  of  mandamus  are  denied, 
but  respondents  rely  entirely  upon  the  pro- 
Tislons  ct  article  1,  c.  34,  Seas.  Laws  1897, 
tor  a  defense  to  this  action. 

J.  0.  Roberts  ft  Son,  for  relator.  H.  8. 
Oannlngham,  Atty.  Gen.,  ana  M.  W.  Notteing- 
er,  toe  respondent!. 

KBATON,  J.  As  clearly  appears  from  the 
foregoing  statement  the  only  controverted 
question  presented  in  this  case  Is  one  of  law, 
and  requires  a  determination  of  whether  or 
not  said  article  1,  e.  34,  Sess.  Laws  1897,  is 
valid.  So  much  of  this  enactment  as  is  nec- 
essary to  be  considered  in  order  to  properly 
pass  upon  the  question  as  to  whether  It  is 
valid  or  Invalid  Is  as  follows: 

"Section  1.  Whenever  there  shall  be  as 
many  as  eight  colored  children  In  any  school 
district  In  the  territory  of  Oklahoma,  there 
shall  be  a  district  formed  for  the  education 
of  colored  children  in  the  same  manner  and 
upon  the  same  application  as  other  school 
districts  are  formed,  and  they  shall  hold  tbeir 
annual  school  meetings  and  elections,  and 
elect  their  own  school  officers  in  the  same 
manner  as  other  schofd  meetings  and  elec- 
tions are  held. 

"Sec.  2.  When  pro-rating  the  school  money 
among  the  various  districts  of  his  county,  It 
shall  be  the  duty  of  the  county  superintend- 
ent of  public  instruction  to  Include  the  color- 
ed districts  and  apportion  the  same  among 
all  the  districts,  both  white  and  colored,  ac- 
cording  to  the  nmnber  of  children  of  8cho61 
age. 

"Sec.  8i  In  any  district  where  the  colored 
children  are  in  the  majority,  and  there  are 
as  many  as  eight  white  children  of  school 
age,  the  whites  of  said  district  shall  organize 
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■a  white  school  district  In  the  same  manner 
■as  provided  for  the  formation  of  colored  dis- 
tricts. 

"Sec.  4.  When  taxes  are  levied  and  collect- 
ed for  the  support  of  schools  of  the  district, 
the  taxes  so  collected  shall  be  pro-rated  be- 
tween the  schools  of  the  district,  according  to 
the  nnmber  of  school  age  In  each/' 

"Sec.  8.  When  separate  schools  are  estab- 
lished as  provided  In  this  act,  the  term  of 
school  shall  be  the  same  In  each  school  rear, 
and  shall  be  provided  with  equal  school  fa- 
cilities: •  •  •  . 

"Sec.  9.  It  shall  hereafter  be  unlawful  for 
any  white  child  to  attend  a  colored  school,  or 

for  a  colored  child  to  attend  a  white  school. 
•  •  « 

"Sec.  10.  Article  8,  of  chapter  73,  of  the 
Statutes  of  1893,  and  all  laws  and  parts  of 
laws  In  conflict  with  the  provisions  of  this 
act,  are  hereby  repealed." 

We  think  the  foregoing  enactment  Is  void 
for  several  reasons,  among  them  being  the 
following:  First,  its  provisions  are  so  uncer- 
tain. Inadequate,  and  Inconsistent  with  each 
other  as  to  render  It  wholly  Impossible  of 
enforcement;  second,  it  Is  In  conflict  with 
both  the  letter  and  the  spirit  of  the  fifteenth 
amendment  to  the  constitution  of  the  Unit- 
ed States. 

It  Is  only  necessary  to  call  special  atten- 
tion to  a  few  of  the  provisions  of  this  stat- 
ute to  show  that  Its  enforcement  Is  utterly 
ImpcMSlble.  Where  there  are  as  many  as 
eight  wlilte  or  colored  children  in  any  school 
district,  a  separate  district  must  be  formed 
within  the  same  boundaries,  with  a  sepa- 
rate school  board,  and  the  members  of  the 
school  board  for  the  white  people  of  said 
district  must  be  white  persons  and  quali- 
fied school  electors  thereof,  and  the  mem- 
bers of  the  school  board  for  the  colored  chil- 
dren must  be  colored  persons  who  are  quali- 
fied school  electors  of  such  district;  and  the 
members  of  each  separate  school  board 
must  be  elected  by  those  of  their  own  race 
who  are  qualified  electors  In  said  district; 
and  the  duties,  powers,  and  Jurisdiction  of 
each  board  are,  so  far  as  ascertainable,  pre- 
cisely the  same  with  reference  to  the  levy- 
ing of  taxes  for  scliool  purposes,  ordering 
an  election  upon  proper  application  for  the 
purpose  of  determining  whether  or  not  the 
district  shall  be  bonded,  bonding  the  dis- 
trict in  proper  cases,  and  the  control  and 
management  of  the  school  property  thereof. 
See  sections  1  and  3  of  said  enactment,  and 
also  general  sections  5702,  5796,  5807,  5805, 
5810,  5823,  and  5824,  St  1893.  That  these 
two  boards  cannot  legally  exist,  and  exer- 
cise the  same  or  like  powers,  over  the  same 
territory,  at  the  same  time,  Is,  It  would 
seem,  too  well  settled,  both  In  law  and  rea- 
son, to  need  further  comment  here.  "There 
cannot  be  two  municipal  corporations  for 
the  same  purposes,  with  co-extenslve  pow- 
ers of  government,  at  the  same  time,  over 
the  same  territory."   15  Au.  &  Eng.  Sue. 


Law,  1007,  and  authorities  cited  In  note  2. 
"The  proposition  that  two  Independent  gov- 
emments  cannot  exercise  the  same  powers, 
within  the  same  district,  at  the  same  time. 
Is  a  self-evident  one."  Taylor  v.  City  of  Ft. 
Wayne,  47  Ind.  281.  "There  cannot  be  two 
such  effective  corporations  In  the  same 
place;  for,  instead  of  good  order,  that  would 
only  be  productive  of  anarchy."  Rex  v. 
Passmore,  3  Term  R,  243.  "There  cannot 
be,  at  the  same  time,  within  the  same  terri- 
tory, two  distinct  municipal  corporations, 
exercising  the  same  powers,  Jnrlsdlctions, 
and  privileges."  Dili.  Mun.  Corp.  {  ISl, 
note  1.  "It  Is  certainly  true  that  there  can- 
not be,  at  the  same  time,  two  municipal  cor- 
porations In  the  same  place,  exercising  the 
same  or  similar  powers.  Jurisdiction,  and 
privileges."  City  of  Paterson  v.  Society  for 
Establishing  Useful  Manufactures,  24  N.  J. 
Law,  399. 

But  suppose  we  endeavor  to  avoid  the  con- 
sequences of  holding  that  sections  1  and  3 
of  the  enactment  under  consideration  au- 
thorize and  require  the  creation  of  two 
school  boards  with  equal  and  co-extenslve 
powers  In  so  far  as  the  levying  of  taxes  for 
school  purposes,  etc.,  are  concerned,  by  con- 
struing these  sections  to  mean  that  the 
school  board  for  the  whites  shall  levy  all 
school  taxes  upon  the  proi)erty  of  the  white 
people  of  the  district,  and  the  colored  school 
board  shall  levy  such  taxes  upon  the  prop- 
erty of  the  colored  people  of  the  district, 
and  also  that  the  school  taxes  paid  by  the 
white  people  of  the  various  districts  shall 
be  applied  to  the  support  of  the  schools  for 
white  children,  and  the  taxes  paid  by  the  col- 
ored people  of  said  districts  applied  to  the  sup- 
port of  the  schools  for  colored  children;  then 
the  enactment  Is  In  contravention  of  the  four- 
teenth amendment  to  the  constitution  of  the 
United  States,  and  void.  Claybrook  v.  City 
of  Owensboro,  16  Fed.  207;  Davenport  v. 
Cloverport,  72  Fed.  689.  However,  under 
any  Interpretation  that  can  be  given  this 
statute,  It  Is  clearly  in  violation  of  the  fif- 
teenth amendment  to  the  constitution  of  the 
United  States,  which  declares  that  "the  right 
of  citizens  of  the  United  States  to  vote  shall 
not  be  denied  or  abridged  by  the  United 
States,  or  by  any  state,  on  account  of  race, 
color,  or  previous  condition  of  servitude"; 
and  also  of  the  organic  act  of  this  territory, 
which  provides,  In  section  5  thereof,  that 
"there  shall  be  no  denial  of  the  elective 
franchise,  or  of  holding  office,  to  a  citizen, 
on  account  of  race,  color,  or  previous  con- 
dition of  servitude."  Section  2001  of  the 
Revised  Statutes  of  the  United  States, 
enacted  by  congress  In  pursuance  of  the 
authority  given  by  the  fifteenth  amendment 
to  the  federal  constitution.  Is  as  follows: 
"Alt  citizens  of  the  United  States  who  are 
otherwise  qualified  by  law  to  vote  at  any 
election  by  the  people  In  any  state,  terri- 
tory, district,  county,  city,  parish,  township, 
school  district,  municipality,  or  other  terrl- 
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torlal  snbdlTlslon,  shall  be  entitled  and  al- 
lowed to  Tote  at  all  sncli  elections,  -vrlthoat 
dlBtlnction  of  race,  color,  or  prerlons  condi- 
tion of  aerrltttde;  any  constitution,  law, 
custom,  usage,  or  regnlatlon  of  any  state  or 
territory,  or  or  under  ita  authority,  to  tbe 
contrary  notwlttaBtandlng."  Tlie  act  under 
consideratltm  unquestionably  provides  for 
seimrate  elections  for  the  white  and  colored 
HL-hool  boards  in  every  school  district  of  the 
territory,  and  also  that  no  white  elector  shall 
become  a  member  ot  or  -rote  for  members 
of  the  colored  school  board,  and  no  colored 
elector  shall  become  a  member  of  or  Tote 
for  members  of  the  school  board  for  tba 
whitM.  These  proTisions  are  clearly  within 
the  Inhibitions  declared  by  the  constitution- 
al amendment  and  acts  of  congress  Just 
quoted.  In  McKay  t.  Campbell,  16  Fed.  Caa. 
lo7,  it  is  held  by  Judge  Deady  that  "under 
the  fifteenth  amendment  to  the  constitution 
and  tbe  act  of  May  31,  1870  (16  SUt  140), 
to  enforce  it,  all  persons  declared  citizens  of 
the  United  States  by  the  fourteenth  amend- 
ment are  entitled  to  vote  in  the  states  where 
they  reside,  at  all  Sections  by  the  people, 
without  distinction  of  race,  color,  or  pre- 
vious condition  of  servitude."  In  U.  S.  v. 
Reese,  92  U.  8.  214,  it  Is  held  that  "the  fif- 
teenth amendment  to  the  e<»istltutIon  does 
not  confer  the  right  of  suffrage;  but  it  in- 
vests cltlzeaB  of  the  United  States  with  the 
right  of  exemption  from  discrimination  in 
the  exercise  of  the  elective  franchise  on 
account  of  their  race,  color,  or  previous  con- 
dition of  servitude,  and  empowers  congress 
to  enforce  that  right  by  'appropriate  legis- 
lation.' "  See,  also,  U.  S.  v.  CrnlkBhank,  92 
U.  S.  542. 

Again,  each  scbool  board  in  a  country  dis- 
trict must  consist  of  a  director,  lA&ek,  and 
treaearer,  each  of  whom  sliall  be  a  auallfled 
school  district  Sector.  Oeneral  sections  5771 
and  5777,  St.  1883.  Each  city  of  the  first  dass 
shall  conMItute  a  Borate  school  district,  and 
there  must  be  a  board  of  education  elected  by 
tbe  qualified  school  district  voters  of  such  city, 
said  board  consisting  of  two  members  from 
vach  ward  tliereof.  Goieral  sections  5831  and 
5836^  St  1863.  By  the  provision  of  the  enact- 
ment under  consideEation,  a  separate  school 
board  most  be  selected  for  each  race  when 
there  are  as  many  as  eight  white  and  colored 
children  within  any  school  district.  There  are 
doubtless  sevoal  scdiool  districts  in  this  terri- 
tory CQirtalnlng  as  many  aa  eight  colored 
childreu  within  schcdastlc  age,  and  yet  not  con- 
taining a  sufficient  number  of  persons  of  that 
race  wbo  are  qualified  to  act  as  members  of 
the  school  board.  Farthemiore,  under  the  pro- 
visions of  the  article  in  question,  the  school 
funds  slian  be  prorated,  by  the  county  superin- 
tendent, among  the  various  country  school 
districts  of  his  county,  '*botta  white  and  colored, 
according  to  the  number  of  school  age,"  and 
"tbe  term  of  atSmol  idiall  be  tbe  same  In  eadi 
school  jea.T,  and  shall  be  provided  with  equal 
school  facilities."  It  will  be  seen  at  once  that 


:  these  p^ovlalonB  are  wh<dly  Inoonslstait  with 
each  other,  and  abeolntsly  imposiiUe  of  en- 
forcemrat  For  Instance,  a  certain  school  dis- 
trict in  Kingfisher  county  may  contain  8  col- 
ored children  and  fiO  white  children.  In  ac- 
cordance with  the  provialitais  of  the  article  In 
question,  two  districts  must  be  formed  cover- 
ing the  same  territory.  13ie  length  of  the 
term  in  these  two  districts  must  be  the  same 
for  each  year,  and  each  must  be  supplied  wiOi 
equal  school  facilities,  and  yet  an  the  money 
belonging  to  said  two  districts  covorlng  tbe 
same  territory  most  be  distributed  pro  rata  in 
proportion  to  the  number  of  children  of  schol- 
astic age;  BiqKMwe  this  fund  amoimts  to 
per  capita;  then  tbe  colored  axSiool  will  receive 
¥40,  and  the  wbtte  school  We  are  not 

unmindful  of  tbe  rule  hddlng  that  a  law  should 
not  be  declared  Invalid  because  extreme  cases, 
to  which  such  law  could  not  be  applied,  may 
be  supposed;  but  It  is  obvious  that  the  incon- 
slatent  provisions  Just  referred  to,  of  the  aiaet- 
moDit  under  discussion,  could  only  be  enforced 
hi  eadi  distrtcts  as  cmitain  substantially  an 
equal  number  of  white  and  colored  <ddldre» 
within  sdiool  age;  and  It  scans  to  the  writer 
that  this  court  must  Judicially  know  that  the 
number  of  districts,  containing  substantially 
an  eqtial  number  of  children  of  the  different 
races  within  tbe  acbtdastic  age.  Is  exceedingly 
small  In  proportion  to  the  total  number  of  dis- 
tricts In  the  territory;  hence  there  would  be 
few  districts  which  could,  under  such  a  dis- 
tribution of  the  school  funds,  provide  separate 
schools  with  the  same  lei^th  of  terms  and 
equal  school  facUItleB  for  the  white  and  colored 
children.  Unless  the  dlfTerent  provisions  of  a 
statute  are  sufficiently  definite  and  consistent 
to  enaUe  the  courts  to  so  construe  same  as  to 
give  tbe  enactment  a  meaning  whereby  it  may 
be  enforced,— that  is,  made  to  accompliah  Oie 
purpose  for  which  it  was  enacted,— It  must  be 
ineld  to  be  Inoperative  for  ambiguity  and  in- 
consistency. Suth.  St.  Const  I  201.  For  the 
reasons  stated,  we  must  hold  that  said  article 
1,  c.  34,  Sees.  Laws  1807,  Is  invaUd.  It  fol- 
lows that  article  8,  c.  73,  St  Ofcl.  1803,  xe- 
malns  in  full  force  and  effect;  for,  if  a  statute 
wlUch  purports  to  repeal  a  prior  one  is  itself 
void,  sold  prior  statute  Is  in  no  wise  affected 
by  the  attempted  repealing  enactment.  Suth. 
St  Const  S  201,  "Where  a  repeal  of  prior  laws 
Is  inserted  in  an  act  in  order  to  the  unob- 
Btmcted  oiteratloa  of  snch  act,  and  it  is  held  un- 
constitutional, the  Incidental  provisions  for  the 
repeal  of  prior  laws  win  fall  with  It  An  act 
was  passed  to  dissolve  municipal  corporations, 
and  provided  the  manner  In  which  they  might 
be  reincorporated.  Tbe  latter  was  the  object 
of  tbe  enactment,  and,  that  being  held  uncon- 
stitutional, the  former  was  also  Invalid." 
Suth.  St.  Const  I  175;  also,  Qulnlon  v.  Bog- 
ers,  12  Mich.  168;  ChUds  r.  Shower,  18  Iowa, 
261.  The  peremptory  writ  of  mandamus  pray- 
ed for  by  relator  Is  therefore  granted,  and  the 
board  of  coimty  commissioners  of  Kingfisher 
county  directed  at  once  to  make  a  snffldent 
levy  upon  all  the  taxable  property  of  said  coun- 


Digiiized  by  Google 


744 


SI  PAGIFIO 


BBPOBTER. 


ty  for  the  rapport  and  mafntenance  of  the  sep- 
arate colored  schools  thereof,  In  accordance 
with  the  proTlsioDs  and  requirements  of  said 
article  8,  c.  73,  St.  OkL  1883.  AU  the  Justices 
nmcurrlng. 


KINGSBURY  v.  ANDERSON,  State  Auditor. 
(Supreme  Court  of  Idaho.  Jan.  15,  1888.) 

8T1.TB  WaBBANTB— NbOBSSITT  or  APPKOPKiATIOMS. 

1.  Const,  Idaho,  art,  7,  S  13,  prorides  that  no 
money  shall  be  dran-u  from  the  treasury  but  iu 

Sarsuauce  of  appropriations  made  by  law. 
feld  that,  In  absence  of  an  appropriation,  the 
auditor  properly  refused  to  issue  a  state  war- 
rant in  payment  for  legal  aervlces  of  counsel 
employed  by  the  state  auditor  under  the  pro- 
visions of  section  1685,  Rev.  St.  1887. 

2.  Said  section  does  n<A  make  an  aiwropria- 
tioD  (or  the  payment  of  such  serTtces. 

(Syllabus  by  the  Court.) 

AjvUcatlon  by  S,  B.  Kingsbury  for  writ  of 
mandamus  against  J.  H.  Anderson,  state  au- 
ditor. Denied. 

Johnson  &  JobnsoD,  for  plaintiff.  B.  E.  Mc- 
Farland,  Atty.  Qen.,  for  defendant 

SULLIVAN,  0.  J.  This  Is  an  ai^Hcatlon  for 
a  peremptory  writ  of  mandate  to  compel  the 
state  auditor  to  Issue  a  warrant  In  favor  ct  the 
petitioner  for  services  rendered  under  and  by 
Tlrtne  of  the  provlshnifi  of  section  168S,  Bev. 
8t.  1897.  wUch  la  as  f(^w8:  *'nie  controller 
or  attorney  general  may  employ  ofber  counsel 
than  the  district  attorn^  and  the  eqwnses 
must  be  paid  out  of  tiie  terrltortal  treasury.** 
It  ii  admitted  that  the  petitioner  was  em- 
ployed nnd  rendered  services  for  the  state  of 
the  value  of  4>750,  and  that  the  state  auditor 
drew  a  warrant  on  the  state  treasury  for  |250 
ijt  that  sum,  and  delivered  the  same  to  the  pe- 
titioner, and  that  there  remains  due  and 
unpaid  to  the  petitioner  the  balance 

of  said  claim.  The  authority  of  the  auditor 
to  make  said  employment  under  the  pro- 
visions of  said  section  Is  conceded  by  the  at- 
torney gesnsral,  but  he  denies  t2ie  authority 
of  the  auditor  to  Issue  a  state  warrant  In 
payment  of  said  claim  on  the  ground  that 
no  appropriation  has  been  made  out  of 
which  said  claim  can  be  paid,  while  the  pe- 
titioner contends  that  the  last  clause  of  said 
section  makes  such  appropriation.  The 
question  for  decision  is;  Does  the  last 
clause  of  said  section,  to  wit,  '"and  the  ex- 
penses must  be  paid  out  of  the  territorial 
(not  state)  treasury,"  make  an  appropria- 
tion? Section  214,  Rev.  St,  Is  as  follows: 
"In  all  caHes  of  specific  appropriations,  sala- 
ries, pay  and  expenses,  ascertained  and  al- 
lowed by  law,  found  due  to  Individuals 
from  the  territory,  when  audited,  the  con- 
troller must  draw  warrants  upon  the  treas- 
ury for  the  amount;  but  in  cases  of  unllq- 
tddated  accounts  and  dabns,  the  adjust- 


ment  and  payment  of  which  are  not  pro- 
vided for  by  law,  no  warrants  must  be 
drawn  by  the  controller,  or  paid  by  the 
treasurer  until  appropriation  Is  made  by 
law  for  that  purpose,  nor  must  the  vrtude 
amount  drawn  for  and  paid  for  any  piov 
pose  or  under  any  one  appropriation  ever 
exceed  the  amount  appropriated."  Said  sec- 
tion of  the  Revised  Statutes,  as  well  as  sec- 
tion 13,  art  7,  of  the  constitution  of  Idaho, 
must  be  taken  Into  consideration  in  decldlag 
the  question  Involved.  Said  section  13  of 
the  constitution  Is  as  follows:  "No  money 
shall  be  drawn  from  the  treasury  but  In 
pursuance  of  appropriations  made  by  law." 
With  said  section  of  the  constitution  in 
view,  sections  214  and  1686  of  the  Revised 
Statutes  must  be  construed  together.  The 
last  clause  of  said  section  214  prohibits  the 
auditor  from  drawing  warrants  on  the  treas- 
ury for  any  purpose  or  under  any  appropria- 
tion for  any  sum  exceeding  the  amount  ap- 
propriated. If,  by  the  provisions  of  said 
section  16%,  an  appropriation  Is  made,  it  li 
limited  only  by  the  necessity  of  the  case, 
and,  ff  necesslly  required  it.  the  entire  reve- 
nue of  the  state  could  be  dlrerted  to  that 
purpose.  We  do  not  think  an  appropriation 
was  made  or  Intended  by  the  provlstons  of 
said  section  108B.  If,  by  the  provisions 
said  section,  a  specific  sum  had  been  appro- 
priated annually  to  pay  claims  arising  there- 
under, then  the  auditor  would  be  authorbed 
to  drew  the  warrant  demanded  In  ttris  case, 
unless  the  appropriation  had  been  previous- 
ly exhausted.  While  It  Is  true  no  set  form 
of  WOTds  Ifl  necessary  to  make  an  appropria- 
tion, language  should  be  used  that  would 
show  the  Intention  of  the  legislattne  to 
make  an  appropriation.  The  mere  dedora- 
tlon  that  certahi  charges  a^Inat  the  sttte 
must  be  paid  out  of  the  state  treasury  does 
not  necessarily  make  an  appropriation,  for 
without  such  declaration  all  charges  against 
the  state  that  are  paid  are  paid  out  of  the 
state  treasury.  It  Is  out  of  the  state  treas- 
ury t3iat  the  state  pays  its  oUigationa  But 
under  said  section  13  of  the  Cfmatitatlon  of 
Idaho  no  money  can  be  drawn  from  tlie 
treasury  exc^t  on  appropriation  made 
law,  no  matter  how  Just  claims  against  the 
state  may  be.  However,  no  contention  Is 
made  to  the  contrary.  Hie  contention  of 
the  petitioner  Is  that  an  appropriation  was 
made  by  the  provision  of  said  section  ICS-'t, 
which  section  has  been  a  law  for  more  than 
10  years,  and  the  contention  Is  that  it  Is  an 
appropriation,  and  a  continuing  one  from  year 
to  year.  We  cannot  concede  the  contention 
of  the  plaintiff,  and  for  that  reason  the  writ 
of  mandate  must  be  denied,  and  It  la  so  or- 
dered. 

HUSTOX  and  QTTARLBS,  JT.,  concur. 
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WORK  et  al.  r.  KINNEY  et  a). 
(Supreme  Court  of  Idaho.    Jan.  10,  1896.) 
SoBBipn — FAtLt'Re  to  Rktukv  Process— Salb  or 

PSRlflHABLB  OoODg. 

1.  Id  an  action  by  an  attaching  creditor 
asafnst  the  sheriff  and  his  sureties  upon  his 
bond,  it  appeam  that  the  sheriff  attached  up- 
wards of  $K.0O0  of  property  of  the  debtor  (the 
i-iaim  of  the  attaching  crrditors  being  some 
$l.tMX>),  and  that  the  sheriff  diftposed  of  the 
property  attached,  made  no  return  upon  his 
process,  nor  ever  accounted  to  the  creditor  for 
any  of  the  proceeds  of  the  sale  of  the  property. 
B^d,  that  upon  Huch  showing  plaintiffs  were  en- 
titled to  jndfcment. 

2.  A  sheriff  has  no  right  to  assume  to  sell  at- 
tached property  as  perishable  without  an  order 
of  the  court,  which  order  must  be  predicated 
upon  a  sworn  statement  by  the  sheriff  showing 
the  character  of  the  property  claimed  to  be  per- 
ishable, and  the  amount  thereof. 

(Syllabns  hy  the  Court) 

Appeal  frcm  district  court,  Blaine  county; 

C.  O.  Stockslager,  Judge. 

Action  by  Woric  Bros.  &  Go.  against  P.  H. 
Kinney,  Warren  P.  Calahan,  and  othera. 
Verdict  for  defendants.  From  an  order  deny- 
ing a  motion  for  a  new  trial,  plaintiffs  ap- 
peal.   Reversed  and  remanded. 

Selden  B.  Kingsbury,  for  app^anta.  F.  M. 
Bmner,  for  respondents. 

HUSTON,  J.  This  Is  an  appeal  from  an 
order  of  the  district  court  of  the  County  of 
Blaine  oTermllng  a  motion  for  a  new  trial. 
The  facts,  as  they  appear  from  the  record, 
are  substantial^  as  follows:  The  EdoIntltCs, 
creditors  of  one  Warren  F.  Calahan,  Insti- 
tuted suit  against  said  debtor,  wherein  they 
caasod  to  be  Issued  a  writ  of  attachment 
against  the  property  of  the  debtor,  which  at- 
tachment was  levied  upon  a  stock  of  general 
merchandise  being  In  the  possession  of  and 
belonging  to  said  debtor.  At  the  time  of  the 
Icrylng  of  said  attachment  there  existed  a 
chattel  mortgnge  upon  said  stock  of  mer- 
chandise for  about  I  .    This  mortgage 

was  ftieclosed.  and  a  Bufflclrnt  amount  of 
the  said  property  sold  to  satisfy  the  same. 
After  the  satisfaction  of  said  cliattel  mort- 
gage there  still  remained  In  the  hands  of  the 
sheriff,  under  and  subject  to  said  attach- 
ment of  plaintiffs,  upwards  of  $0,000  of 
goods,  wares,  and  merchandise.  The  claim 
of  plaintiffs  was  for  ll.nST)  and  Interest. 
Subsequent  to  the  levy  of  the  attachment  of 
plaintiffs  rarions  other  attachments  were 
levied  by  creditors  of  said  Calnhan  upon  the 
same  property.  The  sheriff  proceeded  to  dis- 
pose of  the  property,  exactly  how  or  when 
or  where  does  not  oppear  from  the  record. 
Rs  the  sheriff  never  made  any  return  upon 
sny  process,  either  attachment,  execution,  or- 
der, or  other  process.  Cnutlning  ourselves 
to  what  appears  In  the  record,  we  must  con- 
dnfle  that  the  sheriff  assumed  the  imsltlon 
and  fiinrtlons  of  an  administrator  de  bonis 
Qon  of  the  estate  of  the  debtor,  without  regnrd- 
Ing  the  preliminary  restraints  usually  pertain- 


ing to  that  office,  and  dlstrlbiited  the  aseeta 
thereof  "to  suit  his  own  sweet  will."  It 
seems  he  (the  sheriff)  assumed  that  said  stock 
of  general  merchandise,  consisting  of  dry 
goods,  crockery,  boots  and  shoes,  groceries, 
can  goods,  etc.,  were  perishable,  and,  upon 
that  presumption,  proceeded,  without  awU- 
catlon  to  or  order  from  the  court  pramltting 
or  directing  him  so  to  do,  to  sell  and  dispose 
of  the  same;  and  the  district  court  instruct- 
ed the  Jury  that  the  sheriff  was  authorised  to 
so  act  We  know  of  no  rule  of  law  that  reo 
ognlzes  or  Justifies  such  a  course.  It  is  not 
found  in  the  statutes  of  Idaho  or  recognised 
by  any  practice  we  ever  heard  at;  and  the 
results  In  this  case  can  be  Bcarcel;  consider^ 
ed  an  evidence  of  the  utility  of  tha  hereto- 
fore unheard-of  rule. 

Under  the  "perishable"  rule  laid  down  in 
this  case,  the  record  shows  that  upwards  <rf 
fo,000  of  property,  which  the  evidence  shows 
to  have  been  all  In  good  condltlw  and  mer- 
chantable, went  Into  the  Insatiable  maw  of 
the  sheriff;  and  not  only  were  the  creditors 
not  the  recipients  of  a  ahigle  d<^lar,  but  were 
even  deprived  of  the  Consolation  of  an  obitu- 
ary notice  of  their  departed  hopes  by  a  re- 
turn upon  their  process.  The  following  in- 
structions were  g^ven  by  the  court  to  the 
Jury:  "The  Jury  are  instructed  that  the  fail- 
ure of  the  sheriff  to  make  a  return  of  the 
writ  of  attachment  or  execution  la  not  of 
itself,  sufficient  to  entitle  to  damages,  but 
there  must  be  proof  of  actual  damages.  The 
Jury  are  Instructed  that  no  order  of  sale  Is 
necessary  to  enable  the  sheriff  to  sell  per- 
ishable property,  and,  If  the  JU17  believes 
that  the  propeTty  attached  In  the  case  of 
Woric  Bros,  against  Warren  F.  Calahan  was 
perishable,  then  he  might  sell  It  at  such  time 
UH  would  bring  the  best  results,  after  posting 
written  notice  of  the  time  and  [dace  of  sale 
In  three  public  placM  of  the  precinct  or  city 
where  the  sale  la  to  take  place,  for  such  time 
as  may  be  reasonable,  ccmsldering  the  char^ 
acter  and  condition  of  the  propei*ty.  Then 
the  proceeds  of  stich  sale  should  be  held  to 
await  the  final  order  of  the  court  In  the  case 
In  which  such  attachment  la  issued.  Other- 
wise, you  should  find  for  the  plaintiff;  that 
Is,  If  such  notices  were  not  posted.  The 
Jury  are  Instructed  that,  if  they  should  find 
from  the  evidence  that  the  proi)erty  was  per- 
ishable, then  that  the  sheriff  mlgbt  have 
sold  it  at  once  after  the  proi)or  notice;  and 
the  Jury  are  further  instructed  that  the 
word  'perlsliable'  ordinarily  means  subject  to 
speedy  and  natural  decay,  but,  when  the 
time  contemplated  Is  neccKsarlly  long,  the 
form  may  euibrace  property  liable  to  ma- 
terial depredation  In  value  from  other  causes 
than  such  decay.  The  Jury  are  Instructed 
that  If  they  And  that  the  dcfeudant  Kinney 
wrongfully  converted  the  goods  attached  in 
the  case  Worlc  Bros,  v.  Warren  P.  CalalLin. 
then  the  defendants  are  liable  for  the  actual 
value  of  such  goods  at  the  time  of  such  con- 
Tei'slon,  and  not  for  auy  price  or  value  that 
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might  bare  been  placed  upon  them  In  some 
Inventoiy  at  a  time  prerions,  and  then  the 
defendants  are  entitled  to  be  credited  with 
Badb  paymaits  as  may  hare  been  made  to 
plaintiff  or  their  attomeyB."  Under  snch  a 
couBtmctlon  of  the  law.  It  1b  not  at  all  sur- 
prialng  that  the  assets  of  the  debtor  "p^ish- 
ed"  In  the  hands  of  the  sheriff,  and  that 
from  fO,000  of  property  the  (xeditors  received 
not  one  dt^ar,  presumably  because  the  prop- 
erty perished  "from  causes  other  than  such 
decay."  A  sheriff  levies  upon  a  stock  of 
general  merchandise  of  the  admitted  value  of 
over  ¥6,000;  he  disposes  of  the  same  under 
hla  process;  makes  no  return  of  his  action  or 
proceedings  under  process;  appropriates  the 
entire  proceeds  to  his  own  use;  and  his  ac- 
tion is  recc^nlzed  by  the  court.  The  order 
of  the  district  court  overrullog  the  motion 
for  a  new  trial  Is  rc\-ersed,  and  the  cause 
remanded;  costs  to  appellant. 

SULIiH'AN.  O.  J.,  and  QUARLES,  J.,  con- 
cur. 


BRRBT  V.  G.  V.  B.  MIX.  CO. 
(Sapreme  Court  of  Idaho.   Dec.  23,  1887.) 
Morion  TO  Tax  Costs— Keepbu's  Fees. 

1.  Plaintiff,  baving  obtained  jiidRmeiit  ncainftt 
the  defendant,  filed  hi«  cont  bill.  Within  five 
days  thereafter,  the  defendant  served  notice  of 
motion  to  strike  the  plaintiffs  cost  bill  from  the 
files,  on  the  ground  that  it  was  not  itemized  ns 
required  by  law,  and,  in  the  event  of  surh  mo- 
tion being  overruled,  that  the  costs  be  taxed, 
which  motion  was  supported  by  utfldavit.  Tlie 
trial  court  overruled  "said  motion."  Defend- 
ant appealed,  and  on  appeal  plaintiff  contended 
that  the  trial  court  had  not  aoted  on  the  motion 
to  tax  costs.  Held,  that  the  trial  court  liad  over- 
ruled the  motion  to  tax  costs. 

2.  Keeper's  fees  can  only  be  allowed  by  order 
of  court,  and  the  prevailing  party  in  not  entitled 
to  recover  keeper's  fees  that  have  not  been  al- 
lowed by  order  of  court. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Blaine  cotinty; 
C.  O.  Stoekslager,  Judge. 

Action  by  R.  W.  Berry  against  the  G.  V.  B. 
Mining  Company.  Judgment  for  plaintiff. 
From  an  order  overrnllug  a  motion  to  strike 
out  plaintiff's  cost  bill,  defendant  appeals. 
Reversed. 

A.  F.  Montandon,  for  appellant  Lyttleton 
Price,  for  respondent 

QTTABI^S,  J.  The  plaintiff  below  (re- 
spondent here)  obtained  Judgment,  and  filed 
his  memorandum  of  costs  and  disbursements. 
Within  five  days  thereafter,  the  defendant 
(appellant  here)  served  and  filed  notice  of  mo- 
tions, which  were.  In  effect— First,  to  strike 
plalntlfiTs  memorandum  of  costs  from  the 
flies;  or,  failing  In  that,  second,  that  the 
costs  be  taxed  by  the  court  In  support  of 
the  motion,  defendant  filed  the  affidavit  of  H. 
K.  Thurber,  in  which  it  Is  stated  that  the 
amount  of  costs  In  Uie  said  memorandum  ore 
excesdve,  and  not  necessarily  Incurred  In  the 


action,  and  states  matters  tending  to  show 
that  the  sheriff's  fees  only  amounted  to  a  few 
dollars.  The  Items  contained  in  said  memo- 
randum are  as  follows,  to  wit:  "Sheriff"ji 
fees,  $182.J!0."  "Clerk's  fees,  ^2.30." 
("Keeper's  fees,  induded  hi  sheriff's  fees 
above  stated,  52  days,  f  ino.OO.>"  It  does  not 
appear  from  the  memorandum  of  costs,  or 
from  the  affidavit  verifying  same,  or  from  the 
evidence  heard  on  the  motion,  tliat  the  court 
had  made  any  order  allowli^  keei>er's  fees. 
The  sheriff  is  only  entitled  to  such  keeper's 
fees  as  may  be  allowed  by  ord»>  of  cotu-t  not 
to  exceed  three  dollars  per  day.  See  Act 
Alarch  13,  ISOl;  Acts  1881,  p.  175.  If  none 
had  been  allowed,  then  the  item  for  keeper's 
fees  was  Improperly  In  the  said  memorandum 
of  costs. 

Api>eIIant  contends  that  said  fee  bill  is  not 
itemized  as  required  by  law,  inasmuch  as  the 
sheriff's  fees  ai-e  given  in  one  lump  sum,  and 
the  clerk's  fees  In  one  lump  stmi.  The  memo- 
randum sliould  have  shown,  s^rately  from 
the  sheriff's  fees  proper,  the  keeper's  fees 
that  liad  lM>en  allowed  by  order  of  court.  If 
any.  We  do  not  think  that  the  prevailing 
party  is  reijuired  by  the  statute  to  show  in 
his  ci)»t  hill  each  specific  item  paid  to  the 
clerk  or  tilieriff,  and  that  it  is  suffldent  to 
give  the  fees  to  <iich  in  a  lump  sum  as  <Hie 
Iti'm.  with  tlie  exL'eption  of  lEeeper's  fees  to 
the  slieriff.  Both  jiartles  have  access  to  the 
files  of  tlie  action,  and  the  party  who  must 
pay  the  costs  may  obtain  an  itemized  state- 
ment from  the  sheriff  and  clerk,  and  the  files 
Hliould  f:how  wliat  services  have  been  per- 
formed by  each  of  said  officers. 

Tlie  rpMpoutlcnt  contends  that  the  motion  of 
api)ellant  was  to  strike  the  cost  bill,  and  that 
this  motion  was  properly  denied.  We  think 
that  the  application  made  by  appelant  to  the 
trial  cooi't  was  for  two  different  and  specific 
things  or  rolief.— to  strike  the  cost  bill  if  the 
court  would  do  that,  and,  If  the  court  would 
not  do  that,  then  that  the  court  tax  the  CMts. 
The  court  denied  all  of  the  relief  asked  by  the 
appellant.  The  order  made  by  the  court  is 
rather  vague  (the  appellant  is  not  responsllde 
for  that),  but  the  effect  of  it  was  to  deny  all 
relief  to  the  appellant  We  think  It  was  the 
duty  of  the  lower  court,  on  the  application 
and  showing  made,  to  tax  the  costs,  and  allow 
to  the  plaintiff  such  legal  costs  as  he  had  nec- 
essarily Incun'ed  in  the  action,  and  no  more. 
Sheriffs  and  clerks  are  officers  of  the  district 
court,  and.  when  the  fees  that  they  have  char- 
ged a  party  is  attacked  as  excessive,  the  court 
can  require  of  them  an  Itemized  statement 
of  their  fees  on  motion  to  tax  in  any  given 
case,  but  it  would  make  cost  bills  too  long  to 
set  forth  therein  each  item  of  fees  of  aheriff 
and  clerk.  The  provisions  of  our  Co6e  relat- 
ing to  costs  were  intended  to  give  to  the  suc- 
cessful parly— the  one  who  is  in  the  right— 
those  costs  which  he  necessarily  incurred  in 
enforcing  his  rights.  But  to  prevent  extor- 
tion and  oppression  by  successful  litigants 
and  officers  of  the  court,  it  la  provided  that 
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tbe  coBts  Shan  be  taxed  by  the  court  on  appli- 
cation duly  made,  when  It  la  shown  that  the 
cost  bill  Is  erroneouB.  The  order  appealed 
from  Is  reversed,  and  tbe  cause  la  remanded 
to  the  district  court,  with  Inatruetlona  to  pro- 
ceed and  tax  tbe  costs  allowable  to  plaintiff, 
in  conformity  to  the  views  herein  expressed. 

SULLIVAN,  a  I.,  and  HUSTOX,  J.,  concur. 


GORDON  et  al.  v.  GONOR  et  al. 

fSapreme  Gonrt  of  Idaho.    Dec.  23,  1897.) 

DiaqDALiPiBD  Jddob — Chinos  of  Venus— Pbac- 
TiOB— Judicial  DiacRBTios. 

1.  When  the  district  judge  is  disqualified 
from  actiDg  as  a  judge  in  a  case  pending  in 
his  court,  asd  a  motion  (or  a  change  of  venue 
is  made  by  either  party  to  the  action  on  the 
ground  of  such  diegualification,  it  is  the  dnty  of 
such  Judge  to  grant  a  diange  of  venue,  and 
such  duty  is  mandatory,  and  not  discretionary. 

2.  A  judge  who  is  diSQualified  front  acting 
as  judge  on  the  trial  of  a  cause  pendiup  before 
the  court  of  which  he  is  judge  is  also  diaquali- 
fled  from  acting  upon  any  preliminaiT  motion 
calling  for  the  exercise  of  judicial  discretion  in 
such  action. 

(Syllabus  by  Ihe  Court) 

Appeal  from  district  court,  Ada.  county; 
George  H.  Stewart  Judge. 

Action  by  Blchards  Gordon  and  others 
against  "W.  B.  Conor  and  John  Lemp.  From 
an  order  denyiug  a  motion  for  a  change  of 
venue,  plaintiffs  appeal  Reversed. 

Hugh  B.  McElroy,  Frank  Martin,  Bamford 
A.  Bobb,  D.  D.  Williams,  and  Wood  A  Wil- 
son, for  appellants.  Wyman  A  Wyman  and 
W.  E.  BMuh,  for  respondents. 

QUARLE^,  J.  Tbia  Is  an  appeal  from  an 
order  made  by  the  district  court  of  the  'nilrd 
judicial  district  slttlug  in  and  for  Ada  coimty, 
denying  the  motion  made  by  the  plaintiffs 
(appellants  here)  tor  a  change  of  venue  on 
the  ground  that  the  district  Judge  was  dis- 
qualified from  acting  as  judge  In  the  cause, 
he  having  been  attorney  (or  the  defendants. 
Said  motion  was  supported  by  affidavit  The 
defendants  opposed  the  motion,  and  filed  in 
<^>poBltIon  to  the  motion  the  affidavit  of  John 
Lemp,  the  defendant,  to  tbe  effect  that  the 
witnesses  mi  b^alf  of  the  defendants  (nam- 
ing them)  are  numerous,  and  that  said  wit- 
nesses are  business  men  residing  at  and  en- 
gaged In  business  In  Boise  City,  in  said  Ada 
county,  and  that  the  convenience  of  said  wit- 
nesses required  that  the  cause  be  tried  In 
said  Ada  county.  The  moHon  was  beard,  and 
the  district  court  made  the  following  order, 
September  29,  1897:  "This  cause  came  on  for 
hearing  upon  the  affidavit  of  plalntiCTs  for  a 
change  ot  venue  herein,  and  tbe  counter  af- 
fidavit of  defendants,  this  court  being  dis- 
qualified, and  declining  to  act  herein;  D.  D. 
Wtniams,  Esq.,  and  H.  B.  McRlroy,  Esq., 
appearing  as  counsel  for  tbe  plaintiffs,  and 
W.  E.  Borah,  Esq.,  appearing  as  coimsel  for 
tbe  defendants;  whereupon  said  cause  was 


argued  before  tbe  court  the  respective  coon- 
ael.  and  thereupon  counsel  for  the  defendants 
agree  In  open  court  that  the  court  may  ap- 
point any  judge  within  the  state,  or  any  at- 
torney of  this  bar  of  his  own  choosing,  or  of 
the  counsel  for  plaintiffs'  choosing,  to  try 
this  canse;  wberenpon  the  court  called  on 
counsel  for  their  authorities,  and  took  the 
matter  under  advisement,"— and  on  Septem- 
ber 80,  1897,  denied  said  motion  by  the  follow- 
ing order,  entered  on  the  records  ot  the  court, 
to  wit:  **ThlB  cause  having  been  heretofore 
taken  under  advisement  by  the  court  on  plaln- 
tUEs'  application  for  a  change  of  venue  here- 
in, whereupon  tbe  cotui:  ordered  that  said  ap- 
plication be  denied,  and  whereupon  tbe  court 
further  ordered  that  the  jadge  of  this  court 
will  not  sit  In  tbe  trial  of  this  cause,  and  that 
the  court  wonld  enter  an  order  herein  calling 
In  the  Judge  of  tbe  Fourth  judicial  district 
to  sit  In  the  trial  of  this  cause  at  the  next 
regular  term  of  this  court  to  which  dis- 
trict said  cause  is  asked  to  be  transferred, 
or  wtnild  appoint  any  member  of  this  bar 
against  wfat^  there  is  no  legal  objection  of 
[dalntiffs  and  of  plaintiffs*  choosing,  to  try 
this  cause;  to  all  of  which  order  and  ruling 
of  the  court  counsel  for  plaintiffs  except." 

By  the  provlstons  of  subsection  4  of  sec- 
tion 4125,  Rev.  St.,  It  is  the  duty  of  tbe 
court  in  which  an  action  Is  commenced,  on 
motion  made  therefor,  to  grant  a  change  of 
venne  "when  from  any  cause  the  judge  Is 
disqualified  from  acting."  8ecti(m  4126,  Id., 
provides  that  the  change  must  be  made  to 
the  court  agreed  upon  by  the  parties,  or.  If 
they  do  not  agree,  the  action,  if  pending  In 
a  district  court,  must  be  changed  to  another 
district  court,— the  nearest  court  where  the 
like  objection  or  cause  for  making  the  order 
does  not  exist'  Section  12  ot  article  5  of  the 
constitution  Is  as  follows:  "Every  judge  of 
the  district  court  shall  reside  In  the  district 
for  which  he  Is  elected.  A  Judge  of  any  dis- 
trict court  may  hold  a  district  court  In  any 
county  at  the  request  of  the  judge  of  tbe 
district  court  thereof,  and.  upon  the  request 
of  tbe  governor,  it  shall  be  his  duty  to  do 
so;  but  a  cause  in  the  district  court  may  be 
tried  by  a  Judge  pro  tempore,  who  must  be 
a  member  of  the  bar,  agreed  upon  In  writing 
by  the  parties  litigant,  or  their  attorneys  of 
record,  and  sworn  to  try  the  canse."  Upon 
the  application  and  showing  made,  we  think 
that  the  district  court  should  have  granted 
the  motion,  and  changed  tbe  venue  of  the 
action  to  the  court  that  should  be  agreed  on 
by  the  parties,  or,  if  they  failed  to  agree, 
then  to  the  nearest  district  court  where  a 
like  objection  did  not  exist.  Being  disquali- 
fied, and  having  so  decided,  tbe  court  below 
had  no  Jurisdiction  to  pass  upui  any  question 
In  the  case  involving  Jndidal  discretion.  If 
a  disqualified  Judge  in  a  given  cause  may  pass 
upon  tbe  question  of  the  convenience  of  wit- 
nesses requiring  the  cause  to  be  tried  in  a 
certain  county,  then  he  may,  as  such  judge 
pass  iipon  all  qutatlons  preliminary  to  tbe 
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tdal,  «ct  npoa  demnrrera,  maflona  to  rtrlko 
ont  ideadlnga  or  parta  tbneot  <«■  retivm  tbe 
pleadlncs,  shape  ttie  teaeB  ta  -tbe  action, 
grant  continoances,  and  do  other  act*  prejudi- 
cial to  the  parties.  The  object  of  the  law  In 
granting  a  change  of  venae  In  any  caae  Is 
to  give  partiea  fair  and  Impartial  trlala,  where 
■elf-lntereBt  the  rdathm  at  client  and  at* 
tomer,  or  at  hlnBhlp  to  one  of  the  parties, 
on  the  part  of  the  trial  judge,  will  not  place 
tiie  other  party  at  a  dlsadTantage.  The  benef- 
icent objecta  of  Om  nile  would  be  to  a  great 
extent  defeated  if  a  dlaqoallfled  judge  acts 
in  SQch  matters  as  usually  arise  In  a  cause 
prior  to  the  triaL 

Bnt  It  Is  niged  tint  no  anbetantlal  rl^ts  of 
the  appellants  are  aflGeeted  by  the  order  Kp- 
pealed  from,  and  that  the  order,  foe  that  rea- 
son, should  be  affirmed.  This  contention  Is 
not.  In  onr  <H;dnlon,  enrect  The  q^llants 
are  entitled  to  s  speedy  trlaL  Tme,  tiie  dls> 
trict  judge  of  the  Third  district  might,  under 
the  constltation,  request  another  district 
Judge  to  come  to  Ada  connty.  and  try  the 
cause;  still  it  would  be  optional  with  tbe 
Judge  so  requested,  unless  commanded  by  the 
goremor,  to  come  or  not  And  there  Is  great 
probability  that  the  Judge  so  requested  might 
be  holding  a  term  of  hla  own  court  at  the 
time  whoi  his  ivesence  In  anotiier  district 
^nu  BO  desired.  Then  It  frequentiy  takes  om- 
slderable  time  to  make  vp  the  lasuea,  and  at- 
tend to  those  matters  which  are  preliminary 
to  the  trial  especially  In  equity  cases,  where 
tbe  parties  are  maxmom.  And  for  these  and 
other  palpable  reasons  the  subatantial  rights 
of  the  aroellants  were  afltected  by  the  order 
In  question.  The  parties  had  the  power  to 
agree  upon  a  Judge  pro  tempore  to  try  the 
cause,  bat  they  did  not  do  so.  Tbe  ooart 
below,  nor  the  Judge  thereot  hu  any  vomer 
to  compel  the  parties  to  agree  upon  a  Judge 
pro  tempore,  or  to  compel  another  district 
Judge  to  come  to  Ada  county,  or  to  compel  the 
goremor  to  request  another  district  Judge  to 
oome  to  Ada  connty,  to  try  the  case  at  bar. 
The  order  appealed  ttcm  is  rerersed,  and  the 
cause  reonanded,  with  Instructlona  to  tbe  dis- 
trict court  to  grant  plaintiffs*  motion  for  a 
dunge  of  venue.  Oosts  ct  this  appeal  award- 
ed to  appellants. 

SULLIVAN,  a  J.,  and  HUSTON.  3^  con- 

CUtm 


(S  Idaho.  «M} 

CANYON  COUNTY  t.  ADA  COUNTY. 
(Supreme  Coart  of  Idaho.   Dec  2S,  1897.) 
CouirriES— OROAyiZATioH— Sbttlbmbhtb  or  Cour- 

TT  BOAKDS— LlHITATlOSS. 

1.  When  boards  of  county  eommlssloQera 
hSTe  made  adjustment  and  settlement  of  mat- 
ters growing  out  of  the  organization  of  a  new 
county,  Bucn  settlement  and  adjustment  will 
not  be  disturbed,  in  the  absence  of  a  sliowins 
of  fraud  or  mistake. 

2.  Under  the  proTisions  of  subdiTlsloB  1.  S 
4064^  Ber.  SU*  an  action  to  recover  liability 


created  by  statute  otiier  than  a  penalty  or  for- 
feiture  must  be  commenced  within  three  years. 
(Byllabaa  by  the  Gonrt) 

Appeal  from  district  court,  Canyon  coun- 
ty; George  H.  Stewart,  Judge. 

Action  hy  Canyon  county  against  Ada 
county,  rrom  a  Judgment  of  dismissal. 

plaintiff  appeals.  Affirmed. 

Charles  H.  Beed.  for  appellant.  Hawley 
ft  Pockety  for  respondent. 

SULUYAN,  C  X  This  suit  was  brought 
by  Canyon  county  against  Ada  county  to 
recover  certain  sums  of  money  claimed  to 
be  due  to  the  former  county  under  and  by 
Tlrtoe  of  an  act  which  created  said  Canyon 
ooun^  out  of  a  portion  of  Ada  connty.  The 
following  allegations,  among  others,  are  con- 
tained In  the  complaint: 

That,  aa  provided  by  said  act,  accountants 
were  appointed  by  said  counties  to  adjust 
the  indebtedness  of  Ada  county  between  the 
respective  counties.  Said  accountants  were 
unaUe  to  agree  upon  the  value  of  the  court 
house  and  poor  farm  of  Ada  comity,  and 
their  value  was  determined  as  prescrllied 
In  said  act.  That  thereafter  said  account- 
ants ascertained  the  total  Indebtedness  of 
Ada  county,  as  required  by  law.  but  were 
unable  to  agree  upon  certain  matters  set 
forth  In  their  report,  whldi  it  Is  not  nece»> 
sary  to  set  forth  In  this  opinion.  That 
theresfter  the  Ixwrd  of  connty  c(Hnmls8l(m- 
ers  of  Ada  authorized  Edgar  Wilson,  Esq., 
to  act  on  Its  behalf  In  the  adjustment  of 
said  differences,  and  the  board  of  commls- 
Blonera  of  Canyon  coun^  authorised  Charles 
H.  Reed,  Esq.,  to  act  for  and  on  behalf  of 
Canyon  county  in  an  adjustment  of  aald 
differences.  That  thereafter  said  agents  did 
effect  an  adjustment  thereof,  and  ffied  their 
written  report  with  their  respective  boards^ 
and  that  said  report  was  adopted  by  the  re- 
spective boards. 

The  following  resolutions,  recommended 
by  the  authorized  agents  of  aald  eomdles, 
were  adopted,  to  wit: 

"Whereas,  It  Is  essential  to  the  best  inter- 
ests of  said  counties,  and  In  order  that  the 
credit  of  each  of  said  counties  may  not  be 
impaired  and  the  obligations  thereof  may 
be  properly  discharged,  that  all  matters  in 
dispute  between  said  counties  may  be  set- 
tied  and  adjusted  as  speedily  as  possible, 
without  the  tedious  delays  which  necessari- 
ly follow  litigation  of  such  matters:  Now, 
therefore,  we  may  each  of  us,  for  and  In 
behalf  of  our  respective  counties,  respec- 
tively recommend  that  the  county  commis- 
sloners  of  each  of  said  counties  at  their 
April.  1894,  meeting,  adopt  the  following 
resolutions,  and  that  tbe  recitals  herein  be 
made  a  part  thereof: 

"Resolved,  that  those  certain  matters,  con- 
cerning which  the  accountants  for  said  counties 
were  uaahle  to  agree,  and  the  said  sum  of  $12,- 
&22.31»  due  to  Ada  county  from  Canyoi 
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iConiity,  as  aforesaid,  be,  and  the  same  are 
liereb;,  declared  to  offset  one  another,  and 
'laid  accounts  are  balanced;  and  It  Is  here- 
by declared  that  said  Ada  connty  Is  not  fur- 
ther Indebted  to  said  Canyon  county  on  ac- 
count of  said  matters,  and  that  Canyon 
county  Is  not  further  Indebted  to  Ada  coun- 
ty on  account  of  said  matters.  Be  It  fui^ 
ther  resolved,  that,  as  one  of  the  conditions 
of  said  settlement  and  part  of  the  consider- 
ation therefor^  said  Canyon  county  shall 
forthwith  pay  in  cash  to  the  treasurer  of 
said  Ada  county  the  sum  of  $2,506,  the  same 
being  as  and  «/io  per  cent  of  IT.OOO,  the 
amount  paid  on  account  of  maturing  bonds 
and  coupons  Issued  by  Ada  county,  and  paid 
subsequent  to  the  filing  of  the  report  of 
said  accountants;  the  same  baring  been 
I>ald  by  tbe  treasurer  of  said  Ada  county. 
Be  It  further  resolved,  that  hereafter  the 
treasurer  of  Canyon  county  shall  pay  to  the 
treasurer  of  Ada  county.  In  cash,  In  advanco 
of  the  maturity  of  all  bonds  and  coupons  of 
said  Ada  county  existing  at  the  time  of  the 
^vision  ot  said  county,  and  that  the  treasnrer 
of  said  Ada  county  shall  give  Us  receipt  there- 
for to  the  treasurer  of  Canyon  cotmty,  which 
shall  be  sufficient  voucher  for  the  payment  of 
Canyon  count's  part  of  said  bonds;  and  the 
treasurer  of  Ada  county  shall  thereupon  pay 
and  discharge  such  bonds  and  coupons  at  ma- 
turity, as  aforesaid,  retaining  the  canceled 
bonds  and  coupons  and  bonds  as  Its  voucher. 
Be  it  further  resolved,  that  In  the  event  that 
It  shall  be  finally  determined  by  the  courts  that 
Sherman  G.  King,  ex  otticio  auditor  and  re- 
corder of  sold  Ada  county,  should  pay  to  the 
treasurer  of  Ada  county  the  funds  which  are 
now  due  from  Canyon  county  on  account  of 
transcribMg  the  records  thereof,  then.  In  such 
event.  Canyon  county  shall  pay  the  same  to 
Ada  county.  Be  It  further  resolved  that  these 
resolutions  and  recitals  are  Intended  as  an  ad- 
justment and  settlement  of  all  matters  in  dis- 
pute between  said  counties,  and,  when  duly  and 
regular^  passed  1^  the  respective  boards  of 
county  commissioners  of  said  counties,  the 
same  shall  be  spread  upon  the  minutes  of  the 
meetings  of  said  boards,  and  shall  become  a 
public  record  In  each  of  said  counties,  and 
shall  continue  in  force,  and  bind  said  counties 
perpetually,  as  to  all  matters  to  which  they 
refer;  said  resolutions  having  been  passed, 
and  said  conclusions  having  been  arrived  at,  by 
each  of  said  boards,  for  the  purpose  of  pre- 
venting vexatious  and  tedious  delays,  annoying 
litigation,  and  In  order  tliat  the  credit  of  each 
of  said  counties  may  be  retained  and  tipheld 
and  in  no  wise  Impaired,  and  the  obligations 
of  eacli  of  said  counties  paid  and  discharged 
at  maturity,  and  the  general  welfare  of  said 
counties  preserved.  Respectfully  submitted, 
[Signed]  Edgar  Wilson,  hi  Ik-half  of  Adn 
Comity.  [Signed]  Chas.  H.  Reed,  In  Behalf 
of  Canyon  County, 

"It  is  resolved  that  In  the  event  that  Ada 
county  shall  recover  from  Ex-Offlcio  Tax  Col- 
lector Thomas  B.  Gess  certahi  moneys  now 


being  sued  for,  and  the  courts  shall  finally 
decide  that  said  Ada  county  Is  entitled  to 
the  same,  then  Canyon  county  shall  be  en- 
titled to  receive  35.8  per  cent,  thereof,  when  tbe 
same  shall  have  beai  recovered  by  tiie  said 
Ada  county,  less  35.8  per  cent,  of  all  costs 
and  expenses  of  collecting  tbe  same,  Inctnd- 
Ing  attorney's  fees," 

Thereafter  it  is  alleged  that  Ada  county 
brought  suits  against  some  of  the  former 
oflJcCTs  of  that  county,  to  recover  certain 
sums  claimed  to  have  been  collected  by  such 
officers,  and  illegally  retained  by  them,  and, 
after  considerable  litigation,  recovered  sev- 
eral thousand  dollars;  that,  after  the  settle- 
ment and  adjustmoit  between  the  counties 
aforesaid,  suit  was  brought  against  Ada 
county  for  the  cdlection  of  certain  bridge 
warrants  which  had  been  considered  as  a 
valid  debt  against  said  Ada  county  In  tbe 
adjustment  and  settlement  of  the  Indebted- 
ness betwe^  said  counties;  and  that  such 
suit  was  finally  compromised  by  Ada  connty 
with  the  holders  of  the  warrants,  whereby 
the  holders  agreed  to  take  in  payment  of  said 
warrants  $15,372.27  less  than  the  sum  due 
on  said  warrants;  and  tiiat  as  Canyon  coun- 
ty had  settled  with  Ada  county  on  the  basis 
that  said  wanrants  were  le^,  and  of  tbetr 
full  face  value,  payment  is  demanded  from 
Ada  county  on  the  rates  fixed  by  the  ac- 
countants for  adjustment  of  Ada  county's 
Indebtedness;  that  It  was  found  by  the  ac- 
countants that  Ada  county  ahould  bear  01.2 
per  cent.,  and  Canyon  county  35.8  per  ceatf 
of  the  Indebtedness  of  Ada  county. 

This  action  was  brought  to  recover  85.8  per 
cent  of  the  amount  collected  from  the  former 
officers  of  the  coimty,  as  stated  above,  and 
of  the  $15,372.27,  saved  by  the  compromise 
atrave  aet  forth,  leas  the  costs  of  the  lltlgar 
tion  to  Ada  county.  A  demurrer  to  the  com- 
plaint was  Interposed  and  sustahied.  The 
plaintiff  declined  to  amend,  and  Judgment  of 
dismissal  was  entered.  This  Kweal  is  from 
the  Judgment. 

The  order  sustaining  tbe  doDurrer  to  the 
complaint  Is  assigned  as  error.  The  demur- 
rer was  a  general  one,  and  also  set  up  tbe 
statute  at  Umitatlons.  The  above  statement 
of  facts  sbowB  that  dUter^cee  arose  between 
the  accountants  ajKMlnted  by  the  respective 
counties  In  regard  to  the  settlement  of  the 
indebtedness  of  Ada  county,  and  the  value 
of  certain  property  belonging  to  Ada  county. 
Those  differences  were  finally  settled  by 
agents  ai^ointed  for  that  purpose,  and  thoir 
acts  ratified  by  the  respective  boards  of  coun- 
ty commissioners.  One  of  the  resolutions 
adopted  by  said  boards  proceeds  as  follows: 
"Besolved,  that  these  resolutions  and  recit- 
als are  Intended  as  an  adjustment  and  set- 
tlement of  all  matters  In  dispute  between 
said  counties,"  etc.  (See  resolutions  above 
quoted.)  It  is  as^rent  that  It  was  the  In- 
tention of  the  boards  of  county  commissioners 
to  adjust  and  settle  all  matters  in  dispute 
between  said  counties  growing  out  of  the  or* 
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ganlzatlon  of  Canyon  county,  and  we  think 
that  settlement  ia  hindiug  on  the  counties. 
Said  settlement  la  not  attacked  on  the  ground 
oC  fraud  or  mistake. 

But,  conceding  that  the  Intention  of  the 
boards  was  not  to  adjust  all  matters  in  dis- 
pute between  said  counties,  the  right  of  ac- 
tion, if  one  existed,  had  accrued  at  the  date 
of  said  adjustment  and  settlement  of  the  mat- 
ters set  forth  In  said  resolutions,  and  was 
Ijarred  by  the  statute  of  limitations  when 
this  action  was  commenced.  If  any  liabil- 
ity was  created  In  favor  of  Canyon  county 
against  Ada  county,  it  was  one  created  hy 
statute;  and  under  the  provisions  of  subdi- 
vision 1,  §  4054,  Rev.  St.,  the  action  should 
have  been  brought  within  three  years.  As 
that  was  not  done,  this  action  was  barred 
by  said  provision  of  the  statute  of  limitations. 
The  adjustment  of  the  lower  com-t  Is  af- 
firmed, with  costs  in  favor  of  the  respondent. 

HUSTON  and  gUARLES,  JJ.,  concur. 


STATE  T.  RIDENBAUGH. 

(8upr«ne  Court  of  Idaho.   Dea  21,  1887.) 

Criuinal  Law  —  CnssTiTUTioxAL  Peotision  — 
Right  or  Statb  to  Afpbau 

1.  The  right  of  the  state  to  appeal  from  any 
decision  in  favor  of  a  defendant  in  a  criminal 
case  is  statutory,  and  docs  not  exist,  in  any 
class  of  case»,  unless  expressly  given  by  statute. 

'2.  Section  9,  art.  5,  of  the  constitution,  which 
provides  that  "the  supreme  conrt  shall  have  pu- 
risdiction  to  review,  upon  appeal,  any  decision 
of  tlie  district  coarts,  or  the  judges  thereof," 
does  not  give  the  state  the  right  to  appeal  from 
a  judgment  in  favor  of  the  defendant  in  a 
criminal  action. 

3.  The  defendant  was  tried  upon  a  criminal 
complaint  charging  a  miademennor,  in  the  pro- 
bate court  of  Ada  county,  convicted,  and  sen- 
tenced to  pay  a  fine,  from  which  judgment  of 
conviction  he  appealed  to  the  district  court, 
which  last-named  court  stistained  a  demurrpt 
to  the  complaint,  and  rendered  judgment  in  fa- 
vor of  the  defendant  dismissing  the  action. 
The  state  appealed  from  the  judgment  of  the 
district  court.  Hvld,  that  the  appeal  by  the 
state  was  not  authorized  by  law,  and  that  the 
appeal  should  he  dismissed. 

(Syllabas  hy  the  Court.) 

Appeal  from  district  court,  Ada  eoanty; 
George  H.  Stewart,  Judge. 

John  F.  Rldenbaugh  was  charged  with 
gambling.  From  a  judgment  sustaining  a 
demurrer  to  the  complaint,  the  state  ai^als. 
Dismissed. 

R.  E.  McFarland,  Atty.  Gen.,  for  the  State. 
A.  A.  Frascr,  for  respondeat 

QUARtiES,  J.  The  respondent  was  tried 
In  the  probate  court  in  and  for  the  county 
of  Ada,  upon  a  complaint  charging  him  with 
the  offense  of  conducting  a  faro  game,  as 
employ^  of  another,  was  couviciod,  and  sen- 
tenced to  pay  a  iine  of  ^2*>0.  From  said 
judgment  of  conviction  the  respondent  ap- 
pealed to  the  district  coui*t  in  aud  fur  said 
Ada  county.    In.  the  district  court  the  said 


respondent  demurred  to  the  said  complaint, 
on  the  ground  that  It  did  not  state  a  public 
offense,  in  this,  to  wit,  that  the  act  of  the 
legislature  (see  Act  March  8,  ISDT;  Sess. 
Laws  ISOT,  pp.  S3-55)  under  which  said  com- 
[dalnt  was  filed  was  not  passed  in  the  man- 
ner required  by  the  constitution,  as  shown 
by  a  certified  copy  of  the  Journals  of  the 
legislature  relating  to  the  passage  of  said 
act,  which  copy  of  the  said  journals  was  at- 
tached to  and  made  a  part  of  said  demurrer. 
The  district  court  sustained  the  said  demur- 
rer, and  dismissed  the  action,  holding  that 
the  said  act,  commonly  called  the  "Gambling 
Act,"  was  not  constitutionally  passed,  and 
therefore  void.  The  state  then  appealed 
from  the  Judgment  sustaining  said  demurrer. 
The  respondent  moved  to  dismiss  this  appeal 
on  the  ground  that  this  court  has  no  Jurisdic- 
tion thereof,  the  same  not  being  authorized 
by  any  law  of  this  state.  On  a  brief  hearing, 
and  cursory  examination  of  the  question  in- 
volved, we  denied  the  motion  to  dismiss  the 
appeal,  with  the  suggestion  that  we  desired 
such  further  citation  of  authorities  on  the 
question  as  counsel  could  submit  on  the 
iiearing.  The  cause  was  submitted  on  the 
brief  of  respondent,  by  consent  of  the  state, 
and  we  are  now  cited  to  several  authorities 
not  heretofore  considered  by  us  on  the  mo- 
tion to  dismiss.  We  will  first  discuss  the 
question  of  law  raised  by  the  motion  to  dis- 
miss. 

SecUon  8043,  Rev.  St.,  provides  that  an  ap- 
peal may  be  taken  by  the  state  to  the  su- 
preme court  In  the  following  cases,  to  wit: 
"(1)  From  a  Judgment  for  the  defendant  on 
a  demurrer  to  the  Indictment;  (2)  from  an  or- 
der granting  a  new  trial;  (3)  from  an  order 
arresting  Judgment;  (4)  from  an  order  made 
after  judgment,  affecting  the  substantial 
rights  of  the  prosecution."  Section  9  of  ar- 
ticle 5  of  the  constitution  Is  In  part  as  fol- 
lows: "The  supreme  court  shall  have  juris- 
diction to  review,  upon  appeal,  any  decision 
of  the  district  courts,  or  the  Judges  thereof." 
We  have  no  statute  in  this  state  authorizing 
the  state  to  api)eal  from  a  judgment  in  favor 
of  a  defendant  in  a  criminal  action  rendered 
in  a  justice's  or  probate  court;  nor  have  we 
any  statute  authorizing  the  state  to  appeal 
In  any  criminal  action  except  the  statute  cited 
supra.  The  question  of  ditficulty  here  is, 
does  the  constitutional  provision  above  quot- 
ed give  the  state  the  right  to  appeal  in  all 
cases  decided  in  favor  of  the  defendant  in 
criminal  actions  decided  in  the  district  court? 
This  question  was  passed  upon  by  the  su- 
preme court  of  North  Carolina  In  State  v. 
Lane,  78  N.  0.  547,  in  State  v.  Swepson.  82 
X.  C.  541,  and  in  State  v.  Powell.  86  N.  C. 
C40,  under  a  similar  constitutional  provision 
to  the  one  In  question  here;  aud  the  court 
held  in  each  of  those  cases  that  the  said  con- 
stitutional provision  did  not  give  the  state 
tlie  right  to  apijeal  in  criminal  cases.  In 
State  v.  I<ane.  supra,  the  court  said:  "The 
act  of  lt>7ii-77,  c.  154,  whicb  eatabllshea  the 
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Inferior  courts,  provides  for  appeals  by  de- 
fendants to  the  superior  courts,  but  it  Is  si- 
lent as  to  any  appeal  on  the  part  of  the  state. 
It  is  contended,  howerer,  that  an  appesl  Is 
glTen  to  the  state  by  article  4,  {  8,  of  the 
constitution,  which  says:  The  supreme 
court  shall  have  Jurisdiction  to  review  on 
oppeal  any  decision  of  the  courts  below  upon 
any  matter  of  law  or  legal  lnfer»ice.'  Not- 
withstanding the  broad  language  of  this  sec- 
tion, we  do  not  think  It  was  Intended  to  give 
an  appeal  to  the  state  from  all  decisions  of 
law  in  either  the  superior  or  other  courts,  as 
it  must  do  if  It  glTes  It  In  this  case,  and 
to  bold  that  It  did  would  be  to  deprive  the 
defendant  In  many  cases  of  the  benefit  of  a 
sacred  maxim  of  the  common  law,  that  no 
man  shall  be  put  in  Jeopardy  twice  for  the 
same  offense.  •  •  •  We  are  of  opinion 
that,  as  the  state  is  not  mentioned  In  the 
section  cited,  It  was  not  Intended  to  apply 
to  the  state  as  a  party  to  a  criminal  prosecu- 
tion or  to  extend  Its  light  of  appeal."  The 
decision  In  this  case  was  foUowed  in  State 
V.  Swepson,  supra,  and  In  State  t.  Powell, 
supra.  In  the  latter  case,  after  pitting  out 
the  uniform  practice  theretofore  existing  In 
relation  to  the  subject  under  consideration, 
the  court  says:  "It  can  scarcely  be  suppos- 
ed that  the  framers  of  our  present  oi^anic 
law  intended  so  large  a  depertnre  from  a 
rule  established  by  so  many  decisions  and 
so  persistently  enforced,  in  authorizing  an 
Appeal  by  'the  party  against  whom  Judgment 
Is  given,'  and  a  Jury  trial  in  the  appellate 
court  upon  the  merits  of  a  criminal  proceed- 
ing, before  a  Justice,  to  include  the  state  as 
a  party  to  the  trial,  and  to  give  each  an  equal 
right  to  have  the  cause  reheard.  It  Is  a 
more  reasonable  interpretation  of  provisions, 
obviously  designed  for  the  perstmal  security 
of  an  accused  person,  to  restrict  the  applica- 
tion of  the  term  used  to  the  accused  party 
against  whom  the  Judgment  may  have  been 
rendered,  and  Is  In  harmony  with  the  uni- 
form previous  course  of  Judicial  procedure  In 
all  of  the  courts  of  the  state."  The  position 
taken  by  the  supreme  court  of  North  Caro- 
lina Is  snstalned  by  the  supreme  court  of 
the  United  States  in  an  able  and  exhansttve 
opinion  in  the  case  of  U.  S.  v.  Sanges,  12 
Sup.  Ot  609,  where  the  authorities  are  fully 
reviewed,  and  the  American  doctrine  clearly 
enunciated.  In  that  case  the  question  arose 
as  to  the  right  of  the  government  to  appeal 
from  a  Judgment  In  favor  of  the  defendant  In 
a  criminal  action.  In  the  syllabus  It  Is  said: 
"Neither  under  the  common  law  nor  under 
the  Judiciary  act  of  March  3,  1891,  c.  517. 
pars.  6,  6  (26  Stat  827,  828),  has  the  United 
States  the  right  to  sue  out  a  writ  of  error  In 
a  criminal  case  upon  a  Judgment  In  favor  of 
defendant,  whether  rendered  upon  a  verdict 
of  acquittal  or  npcm  a  determination  by  the 
court  of  an  Issue  of  law."  And  In  the  body 
of  the  opinion  the  court,  speaking  through 
Mr.  Justice  Gray,  say:  "The  provisions  ot 
tbe  jodldary  act  of  March  8,  1881,  c  617, 


material  to  be  considered  In  this  case,  am 
those  of  section  5,  by  which  appeals  or  writs 
of  error  may  be  taken  from  a  circuit  couit 
directly  to  this  court  In  certain  classes  of 
cases,  among  which  are  'cases  of  c<mvlction 
of  capital  or  other  Infamous  crime,*  and  'any 
case  that  Involves  the  construction  or  appli- 
cation of  the  constitution  of  tbe  United 
States';  and  those  of  section  6,  by  which  the 
circuit  courts  of  ai^eala  established  by  this 
act  have  appellate  Jurisdiction  to  review,  by 
aKteal  or  writ  of  error,  final  decisions  In  the 
district  and  circuit  courts  'in  all  cases  other 
than  those  provided  for  In  the  preceding  sec- 
tions of  this  act,  unless  otherwise  provided 
by  law*;  and  the  Judgments  or  decrees  of  tbe 
circuit  courts  of  appeals  are  made  final  'In  all 
cases  arising  under  tbe  criminal  laws,'  and 
in  certain  other  classes  of  cases,  unless  ques- 
tions are  certified  to  this  court,  or  the  whole 
case  ordered  up  by  writ  of  certiorari,  as 
therein  provided.  26  Stat.  827,  828.  •  •  ♦ 
The  provision  of  section  6,  giving  the  circuit 
.courts  of  appeals.  In  general  terms,  appellate 
Jurisdiction  of  criminal  cases,  says  nothing 
as  to  the  pertr  by  whom  the  writ  of  error 
may  be  brought,  and  cannot,  therefore,  be 
presumed  to  have  been  Intended  to  confer 
upon  tbe  government  the  right  to  bring  It" 

It  will  be  noted  that  the  section  of  our  con- 
stitution quoted  supra  vests  Jurisdiction  In  this 
court  to  review,  on  appeal,  all  decisions  of  dis- 
trict oourtB.  The  section  does  not.  in  ex- 
press terms,  give  the  state  the  right  of  appeal 
In  any  criminal  case.  We  think  that  the  con- 
struction given  to  the  same  provision  of  their 
constitntton  by  the  supreme  court  of  North 
Carolina,  and  the  construction  given  to  section 
6  of  the  Judiciary  act  of  March  3,  1891  by 
the  supreme  court  of  the  United  States,  Is  the 
proper  construction  to  be  given  to  tbe  provl- 
aion  of  our  state  ctmstltution  that  Is  now  un- 
der consideration.  This  construction  does  not 
take  from  this  court  Jurisdiction  In  any  case- 
It  Is  reasonable  to  conclude  that  the  framers 
of  our  constitution  did  not,  in  adopting  said 
provision,  Int^  or  desire  to  ovCTthrow  the 
settled  American  doctrine  that  the  state  can- 
not appeal  from  any  decision  In  a  criminal 
case  unless  the  right  to  do  so  is  expressly  giv- 
en by  the  constitution  or  by  statute.  We 
know  of  no  provlsltm  in  any  of  tbe  state  con- 
stitutions expressly  giving  tbe  state  tbe  right 
to  appeal  In  all  criminal  cases.  Tbe  right.  If 
it  exists  In  this  state.  Is  a  statutory  one.  It 
Is  not  contended  that.  If  tbe  defendant  had 
been  acquitted  In  the  probate  court,  the  state 
could  have  appealed  from  such  Judgment  of 
acquittal.  The  section  of  the  Revised  Stat- 
utes quoted  supra  (section  8043)  does  not  give 
the  state  the  right  to  appeal  from  the  Judg- 
ment of  the  district  court  in  a  criminal  action 
that  has  been  appealed  from  the  probate  or  a 
justice's  court,  and  which  is  prosecuted  by 
complaint  There  Is  no  law  In  this  state  au- 
thorizing the  state  to  appeal  In  such  cases, 
unless  the  said  provision  of  our  constitution 
be  constmed  to  give  the  right  of  anpssl  to  th« 
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state  In  aH  criminal  cases.  Such  constnictlon 
would  be  extending  the  terms  of  the  consUtu* 
tlon  by  Implication,  contrary  to  reason  and 
precedent,  and  would  subject  a  person  who 
has  been  prosecuted,  tried,  and  acquitted  of  a 
crime  to  further  prosecution  for  the  same  of- 
fense, at  the  whim  of  prosecuting  officers, 
backed  the  entire  power  of  the  state.  Such 
residts  were  not  contemplated  by  the  framers 
of  onr  constitution.  We  are  constrained  to 
hold  that  the  right  to  appeal  on  the  part  of  the 
state  in  criminal  cases  Is  solely  statutory. 
That  the  legislature  may  give  this  right,  for 
any  purpose  that  does  not  abridge  the  constl' 
tuttonal  rights  of  the  citizen,  we  have  no 
doubt  But  the  right  to  ap[>eal  In  cases  like 
the  one  at  bar  has  not  been  conferred  upon 
the  state  by  any  leglslatlre  enactment,  and 
therefore  does  not  exist  The  foUowlng  au- 
thorities, In  addition  to  those  cited  supra,  are 
in  accord  with  the  views  herein  expressed,  to 
wit:  State  T.  Blsley,  72  Mo.  609;  State  t. 
Northup,  13  Mont  522,  85  Pac.  228;  People 
T.  Richter,  113  Oal.  473,  4S  Pac.  811;  State  t. 
O'Brien  (Mont)  50  Pac.  412.  We  find  that 
our  first  impression  of  the  legal  question  In- 
Tolved  was  erroneous,  and  that  the  motion  to 
dismiss  should  have  been  sustained. 

The  attorney  general  filed  no  brief  on  the 
part  of  the  state,  but  filed  a  written  statement 
to  the  effect  that  the  statute  under  which  this 
case  has  been  prosecuted  was  passed  by  the 
legislature  in  the  same  manner  as  the  "Fee 
Bill,"  which  we  held  in  Cohn  r.  Klngsley 
(Idaho)  49  Pac.  986,  was  not  passed  as  re- 
quired by  the  constitution;  that  public  interest 
demands  that  the  validity  of  the  act  In  ques- 
tion here  be  passed  upon  by  this  court,  for 
which  he  says  this  ai:^>eal  whs  brought  here. 
We  would  cheerfully  comply  with  the  desire 
of  the  attorney  general,  so  delicately  express- 
ed, did  we  believe  that  we  have  jurisdiction  to 
entertain  this  appeal.  Having  no  jurisdiction 
of  this  appeal,  for  the  reason  that  the  state  has 
no  right  to  bring  It  here,  and  an  opinion  obiter, 
as  to  the  validity  of  said  act,  being  unneces- 
sary, all  authority,  as  well  as  reason,  forbid 
that  we  should  express  our  views  as  to  the 
validity  of  said  act  until  that  question  be- 
comes necessary  In  a  case  properly  before  as. 
The  order  denying  the  motion  of  respondent 
to  dismiss  this  appeal  Is  set  aside,  and  for  the 
reasons  herein  given  the  appeal  Is  dismissed. 

SULX.IVAN,  0.  J.,  and  HUSTON,  oon- 
cor. 


(S  Idabo,  7Z9) 

BROWN  V.  PERAULT  et  al. 

(Supreme  Court  of  Idaho.   Jan.  10,  180S.) 

ACTIOIT  BT  EXECDTOB— Sale  BT  DHOBDINT— CAIT- 
GSLLftTIOX. 

1.  To  set  sside  a  sale  made  by  a  decodpnt 
□nder  the  provisions  of  sertion  fi^rtS,  Rev.  St. 
Idaho,  it  must  be  shown  that  nnch  sale  was 
made  with  intsnt  to  ilefraiul  cre<iitors;  and. 
whore  the  existenre  of  soch  intont  is  disclaimrd 
by  the  plaintiff,  the  sale  will  not  be  distarbed. 


2.  Section  8019,  Rev.  St,  has  no  awUeadoa 

to  sales  of  real  property. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ada  county; 
George  H.  Stewart,  Judge. 

Action  by  Jonas  W.  Brown,  aa  administra- 
tor of  the  estate  of  Walter  Kelly,  deceased, 
ag^nst  Katte  A<  Peranlt  and  otliora. 
fendantB  had  Judgment.   Plaintiff  i^qwala. 
Affirmed. 

Hawley  &  Pudiett  and  T.  D.  Galialan.  for 
appellant.  W.  B.  Borah  and  George  AinsU^ 
for  respondents. 

HUSTON,  J.  The  appellant;  aa  adminis- 
trator of  the  estate  of  Milton  Kelly,  deceased, 
brings  action  to  subject  to  administration 
certain  property  alleged  to  have  been  convey- 
ed by  the  decedent  in  his  lifetime  to  Ms  daugh- 
ter, one  of  the  defendants,  In  fraud  of  cred- 
itors. It  is  conceded  by  plaintiff  that  there 
was  no  Intent  of  fraud  by  the  decedrat  in 
making  the  conveyance,  but  he  contends  that 
the  presumption  of  fraud  arises  from  the  fact 
that  at  the  time  decedent  made  the  conv^- 
ance  In  question  he  was  Indebted  to  a  consid- 
erable amount  About  the  facts  In  the  case 
there  does  not  seem  to  be  any  contention. 
The  only  question  raised  by  the  counsel  for 
appellant,  or  insisted  upon  by  them  in  their 
briefs  and  argument,  depends  upon  the  con- 
struction of  section  8019,  Rev.  St.  Idaho, 
which  is  as  foUows:  *'AU  deeds  of  gift,  all 
conveyances  and  all  transfers  or  assign- 
ments, verbal  or  written,  of  goods,  chattels 
or  things  In  action,  made  In  trust,  for  the  use 
of  the  person  making  the  same,  are  void  as 
against  the  creditors  existing  or  subsequent 
of  such  person."  It  is  not  contended  that 
thue  Is  any  "deed  of  gift,  conveyance,  trans- 
fer or  assignment  verbal  or  written,  of  goods, 
chattels  or  things  In  action,  made  In  trust," 
or  otherwise.  Involved  In  this  action,  except 
that  counsel  for  appdlant  insists  that  the 
words  "deed  of  gift"  in  this  section  of  the 
statute,  refer  to  or  Include  a  deed  of  gift  of 
real  property  not  made  In  trust,  and  admit- 
ted to  have  been  made  without  any  Intention 
to  defraud  any  oc^.  Onr  statute  {section 
3022,  Rev.  St)  ssys  that  except  In  the  cases 
provided  In  section  S021,  "the  question  of 
fraudulent  Intent  Is  one  of  fact,  and  not  of 
law."  How  can  it  be  claimed  that  this  case, 
the  facts  In  which  do  not  bring  It  within  the 
exceptions  of  section  8021,  Rev.  Bt,  la  «ie 
of  fraudulent  Intent? 

The  plaintiff  brought  his  action  under  the 
provisions  of  section  555S,  Rev.  St,  which 
section  provides.  Inter  alia,  that  "when  there 
Is  a  deficiency  of  assets  In  the  hands  of  an 
executor  or  administrator,  and  when  the  de- 
cedent in  his  lifetime  has  oonveyed  any  real 
estate  or  any  rights  or  interest  therein  with 
intent  to  defraud  his  creditors,  or  avoid  any 
right,  debt  or  duty  of  any  person,"  etc,  the 
same  shall  be  tc^  There  Is  neither  clain 
nor  pretense  that  the  decedent  la  making 
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tbe  conTgyaHce  In  questloii,  bad  any  Intent 
to  defiand  any  one.  He  oonvvred  the  prop- 
erty to  bis  daustater,  and  the  schedule  of  In- 
debtedness ot  the  decedent  sfaovs  that,  oat 
of  «5,96<L0a  of  such  Indehtedness,  Is 
made  np  ci  dalms  of  contesting  belrs.  Ac- 
cepting appdlanf  s  ststement  of  hta  cas^  ve 
are  nnabto  to  And  any  merit  whatever  In  the 
appeal.  The  action  cannot  be  sustained  im- 
der  the  proTlslons  of  section  6C68,  Ber.  8L, 
and  section  3019  cannot  be  made  apidlcable, 
by  any  recognized  mle  ot  constmctlont  dttiec 
legal,  logical,  grammatical,  or  otherwise.  The 
Judgment  of  the  district  court  la  affirmed. 
Goats  awarded  to  respondents. 

SDLUTAM,  a  J.,  and  QUABUHS^  eoa- 
snr. 


9  ia»ho,  mi 

BB08IB  T.  B0I80  0IT7  RAJLWAT  A 

TBBBIINAL  00. 
(Supreme  Oonrt  of  IdahOb    Dee.  23;  1897.) 

DaKD  —  SoprioiESOT  or  Dbboriftion  —  Adtbbm 
FoMsssioiT— Patmbht  or  Tusk. 

1.  If  a  direction  or  course  siren  in  a  deed  Is 
impfnsible  or  senseless,  it  most  be  omitted  or 
disregarded:  and,  if  the  other  calls  or  parts  ot 
the  description  ere  lufflcient  to  Identify  the  land 
convered,  the  deed  must  bp  sastained. 

2.  Adverse  possession  conld  be  established 
under  the  laws  of  this  territoty  prior  to  May  21, 
1881,  without  prorins  payment  of  taxes.  Sec- 
tion ISO,  Code  dr.  Proc  (see  10  Gen.  Laws 
1880-81,  p.  2^,  made  It  nevessary,  in  <ffder  to 
eatabllsh  adverse  possession,  to  prove  the  pay* 
ment  of  taxes. 

(SyDabns  by  the  Coart) 

Appeal  f»m  district  court,  Ada  eonnty; 
J.  H.  Bichards,  Judge. 

Action  by  J.  W.  Brose  against  the  Bolsfi 
Olty  Railway  &  Terminal  Company.  Plaln- 
tUf  bad  Judgment  From  an  order  denying 
a  motion  for  a  new  trial,  def«idant  appeals. 
Bevened. 

Wyman  4k  Wyman  and  8.  B.  Kingsbury, 
tot  appellant   N.  M.  Bolc^  for  respondent 

STTIiXJyAN,  a  J.  Tbla  1«  an  action  In 
ejectment  It  la  alleged  In  the  comjdalnt 
that  on  the  20tb  day  of  December,  1800,  the 
plalntur  (wbo  Is  the  respondent  hae)  was 
tbe  owner  and  adsed  In  fee  of  the  premises 
deacilbed  In  the  complaint,  and  alleged  ouster 
by  the  appellant  the  BolsA  Olty  Ballway  4k 
Terminal  Company,  a  corporation,  on  or  about 
the  aoth  day  of  Mi^,  1888.  Tbe  answer 
specifically  denied  the  allegatlonB  of  the  com- 
plaint except  however,  it  admitted  tbat  it 
was  In  possession  ot  the  iKemlses,  but  al- 
leged tliat  Its  possession  was  lawful,  and 
also  set  19  as  a  further  defense  the  statute 
of  limitattona.  By  aujoilemental  answer  it 
arnred  tliat  since  tbe  commencement  of  tbe 
actum  ft  had  acquired  title  to  the  premises, 
and  waa  tbe  owner  and  entitled  to  the  pos- 
session ttaoeof.  Upon  the  Issues  thus  made. 
tb»  cause  was  tried  by  the  court  and  a  Jury, 
and  a  verdict  waa  tendered  in  favor  of  the 
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plaintiff,  and  judgment  entered  thereof 
Appellant 8  motion  for  a  new  trial  was  de- 
nied, and  this  appeal  Is  from  the  Judgment 
and  ord«:  denying  the  motion  for  a  new  trial. 

It  appeara  from  the  transcript  that  one  J. 
H.  Slater  settled  upon  unsunreyed  lands  of 
the  United  States,  and  filed  a  notice  of  the 
land  so  dalmed  1^  him  with  tbe  recorder 
of  Ada  county,  the  county  In  which  said  land 
waa  situated.  Said  land-claim  notice  was 
filed  for  record  on  March  24,  1866.  There- 
after one  Thomas  Davis  filed  bla  notice  of 
land  claim  In  tbe  office  of  the  records  afore- 
aald,  whereby  he  <dalmed  a  certain  tract  of 
land  bordering  or  bounding  the  said  Slater 
land  ctelm  on  the  easterly  or  southeasterly 
side.  The  land-claim  notice  of  said  Davis 
was  ffied  for  record  on  Blay  3,  1807.  One 
W.  L.  Thompson  filed  his  land-claim  notice 
in  the  office  of  said  recorder  on  April  6,  1866, 
whereby  be  dalmed  a  certain  tract  of  land 
bordering  on  the  northwestwly  side  of  a  pert 
of  the  Said  Slater  land  claim.  It  also  ap- 
pears Oiat  (me  John  McClelland  filed  his  land- 
claim  notice  In  the  said  recorder's  office  on 
April  5,  1865,  wberehy  be  cbOmed  certain 
bmd  bordering  on  tbe  westerly  side  of  the 
said  Slater  land  claim. 

Tbe  l^lslatlve  assembly  of  tbe  territory  of 
Idaho,  at  Ita  second  session,  passed  an  act 
entitled  "An  act  prescribing  the  mode  of 
mftintntT^i^ig  and  defending  possessory  actions 
on  the  public  lands  in  thia  toritory."  See 
2d  SessL  Laws  1861,  p.  431.  The  second 
section  of  said  act  ivoTldes  tbe  msTlmum 
number  of  acres  which  each  dalm  may  con- 
tain, its  form,  and  how  the  boundaries  there- 
of Shan  be  maitod  on  tbe  ground.  The  third 
section  provides  that  such  land  claim  shall 
be  accurately  described  In  a  written  notice, 
which  notice  shall  be  recorded  In  the  office 
of  the  recorda  of  the  county  wherein  radi 
land  claim  Is  situated.  Tbe  ^visions  ot 
said  act  were  Incorporated  Into  Ber.  St  1887, 
H  4662-1656,  Inclusive. 

The  gov»nment  survey  was  extended  over 
the  lands  included  In  said  land  claims  In  tbB 
month  of  November,  1867.  Thereafter  Slat- 
er, Davis,  and  Thompson  adjusted  their  said 
land  claims  so  as  to  make  them  conform  to 
the  Unm  of  the  puUIc  survey,  by  which  ad- 
justment said  Slater  secured  lots  6  and  7  in 
section  10,  township  S  N.,  range  2  B.,  of 
Bols6  Meridian,  and  Davis  secured  lots  3,  4, 
6,  and  10  In  said  section  10,  and  said  Thomp- 
son got  lots  1  and  3  In  section  9,  and  lot  8 
and  S.  W.  ^  of  tbe  &  B.  of  section  4. 
said  township  and  ranges  Thereafta  said 
Davis  entered  said  lots  3,  4,  fi,  and  10  under 
tbe  pre-emption  laws  of  the  United  States, 
and  a  United  States  patent  was  Issued  to  bim 
therefor,  which  patent  was  received  at  the 
Bolsfi  City  land  office.  December  23,  1869. 
Said  Slater  entered  said  lots  6  and  7  under  the 
pre-emption  laws  of  congress,  and  a  patent 
waa  Issued  to  him  therefor,  whicb  patent  was 
received  at  tbe  said  land  office  on  Deconber 
23,  1808.   The  sold  Thompson  made  ^re- 
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emption  entry  of  certain  land  that  fell  to  him 
by  said  adjustment,  and  the  United  States 
patent  therefor  was  received  at  said  land 
office,  May  18,  1870.  (The  original  claims  we 
shall  designate  as  "land  claims,"  and,  after 
their  adjustment  to  the  public  survey,  we 
shall  designate  them  as  "pre-emption  claims.") 
Under  said  adjustment  and  iwe-emption  entry 
of  Davis,  he  procured  title  under  his  said  pat- 
ent for  a  part  of  the  land  included  within 
the  original  land  claim  of  J.  H.  Slater,  as 
shown  by  Appellant's  Exhibit  No.  16.  Slater, 
under  his  said  adjustment  and  pre-emption 
entrj-,  procured  title  by  his  patent  to  a  part 
of  land  Included  In  the  land  claim  of  said 
Davis, and  also  toa  partof  theland covered  by 
said  land  claims  ofThompson  and  McClelland. 
After  final  proof  had  been  made  under  said 
pre-emption  entries,  Davis,  by  deed  dated 
September  2,  1809,  conveyed  to  J.  H.  Slater 
a  triangular  tract  of  land,  particularly  de- 
scribing It  by  metes  and  bounds,  it  being  a 
part  of  said  lot  5,  and  included  the  land  in 
dispute.  It  also  appears  that  said  Slater  con- 
veyed to  said  Davis  a  part  of  said  lot  7,  and 
also  conveyed  to  said  Thompson  a  part  of 
said  lot  6  by  deed  dated  July  13,  18C9.  Said 
Slater  also  conveyed  to  McClelland  a  part  of 
said  lot  C,  It  being  that  part  which  was  in- 
cluded In  McClellnud's  land  claim,  as  shown 
by  Kespondent's  Exhibit  No.  10.  Thus.  It 
is  shown  that,  after  said  conveyances  had 
been  executed,  each  of  eald  parties  held  the 
legal  title  to  substantially  the  same  land  as 
was  included  In  their  several  land  claims,  no- 
tices of  which  were  filed  In  the  office  of  the 
county  recorder  of  said  Ada  county  at  the 
dates  heretofore  stated.  If  It  be  true  that, 
shortly  after  said  land  claims  had  been  ad- 
Justed  to  the  public  survey  and  entry  thereof 
as  pre-emption  claims,  each  of  said  parties 
conveyed  to  the  other  or  others  such  part  or 
parts  of  his  pre-emption  entry  as  he  had  ac- 
quired from  the  other  original  land  claims,  by 
the  adjustment  aforesaid,  It  would  at  least 
Indicate  that  they  had  entered  into  an  agree- 
ment as  now  provided  In  such  cases  by  the 
provisions  of  section  2274,  Rev.  St  U.  S.,  and 
had  carried  such  agreement  Into  effect  by 
means  of  said  conveyances. 

Several  ma|e  or  plats  of  the  land  In  dispute 
In  connection  with  other  lands  are  before  us, 
some  of  which  were  introduced  by  the  ap- 
pellant, and  some  by  the  respondent  Map 
Xo.  16,  an  exhibit  of  the  appellant  purports 
to  show  the  said  land  claims  oC  Davis,  Slater, 
Thompson,  and  McClelland,  and  their  bound- 
aries; also  to  show  the  boundaries  of  the  said 
pre-emption  claims.  Tlie  said  land  claims  of 
Davis  and  Slater,  both  before  and  after  they 
were  adjusted  to  the  public  siurey,  adjoined 
Front  street,  in  BoIsS  City,  on  the  southwest 
side.  Sold  street  extends  north,  55°  west, 
as  sho\^'n  by  the  certified  plat  of  the  govern- 
ment survey.  And  I  think  that  as  said  street 
extends  north,  55°  west  Instead  of  east  and 
west,  that  fact  may  have  been  the  cause  of 
certain  directions  or  calls  stated  In  the  deeds 


hereinafter  referred  to  being  ambiguous  and 
uncertain.  Said  plat  also  shows  that  thewest 
boundary  line  of  said  lot  6,  near  the  south- 
west corner  thereof,  was  Intersected  bj  a 
fence  at  the  time  the  government  survey  was 
made,  in  November,  1S67.  Said  plat  also 
shows  that  a  public  road  intersected  said 
boundary  line  a  short  distance  north  of  said 
fence.  It  also  appears  that  Bois6  river  la 
not  to  exceed  a  quarter  of  a  mile  from  the 
southwest  corner  of  said  lot  and  across 
which  river  was  a  ferry  known  as  -Thomp- 
son and  McClelland'a  Ferry."  McClelland, 
one  of  the  owners  of  said  ferry,  testified  on 
behalf  of  the  respondent  In  this  case  as  fol- 
lows; "I  have  resided  In  Bois6  City  32  years 
and  over.  I  am  acquainted  with  what  Is 
known  as  Lover's  Lane.  It  lies  south  and 
east  of  Bois6  City,  near  tlie  intersection  of 
Front  street  and  10th,  running  southwest  as 
indicated  on  Map  16.  Myself  and  Thomp- 
son owned  what  was  known  as  Thompson 
and  McClelland's  Ferry.  The  road  indicat- 
ed on  Map  16  as  being  Lover's  Lane  is  the 
road  known  as  the  road  to  Thompson  and 
McClelland's  Ferry  since  1SG4.  My  house  is 
a  little  west  of  the  end  of  Lover's  Lane,  next 
to  the  river.  From  the  west  of  lot  six  my 
house  Is  southwest,  I  think,  alwut  thirty  or 
forty  rods.  One  of  the  boundaries  of  my 
land  very  nearly  Intersects  where  Lover's 
Lane  Intersects  the  west  line  of  lot  six.  The 
next  land  to  the  north  and  east  of  mine  Is 
Thompson's.  At  the  boundary  line  between 
my  laud  at  that  point  on  lot  six  and  Thomp- 
son's Is  a  fence.  We  made  it  ourselves, 
without  any  surveyor  or  anything,  and 
agreed  upon  a  line,  about  31  or  32  years  ago. 
It  has  remained  the  line  ever  since.  A  row 
of  trees  stands  on  Thompson's  side,  running 
very  nearly  northwest  from  Lover's  Lane. 
The  dotted  line  indicated  upon  Map  16  was 
the  line  agreed  upon  between  Thompson  and 
me.  There  was  no  surveying  about  it,  and 
I  don't  know  the  bearings  or  anything  of  the 
kind."  Cross-examination:  "I  am  not  a 
surveyor  or  civil  engineer,  and  don't  luiow 
where  the  west  boundary  line  of  lot  six  is 
located  upon  the  ground.  I  have  saw  It  sur- 
veyed from  the  comer  of  sections  3,  4,  0,  and 
10,  fifty  times  out  in  that  direction.  I  can't 
tell  anything  alwut  the  survey.  It  has  been 
surveyed  all  through  there."  Said  ilap  No. 
16  shows  that  the  road  or  street  known  as 
Ijover's  Lane  opened  Into  said  Front  street, 
opposite  Tenth  street  Bols6  City,  and 
crossed  the  northwesterly  corner  of  said  lot 
5,  cutting  off  from  said  lot  the  tract  in  dis- 
pute. In  other  words,  all  of  lot  5  north  of 
said  Lover's  Lane  Is  Included  in  the  land  in 
dispute,  and  consists  of  »«/ioo  of  an  acre. 

Said  Slater  conveyed  to  one  B.  J.  Curtis,  by 
quitclaim  deed  dated  February  4,  18G9,  a 
tract  of  land  that  appellant  contends  is  in- 
cluded In  the  land  in  dispute.  The  follow- 
ing Is  a  copy  of  said  deed,  to  wit:  "This  in- 
denture, made  the  4th  day  of  February,  In 
the  year  of  our  Lord  one  thousand  eight  hun- 
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dred  and  sUtj-nlne,  between  James  H.  Slat- 
er, of  Bo1b6  City,  Ada  county,  and  territory 
of  Idaho,  party  of  the  first  part,  and  E.  J. 
Curtis,  of  the  said  Bols6  City,  Ada  county 
and  territory,  aa  aforesaid,  the  party  of  the 
second  part,  wltuei«eth:  That  the  said  party 
of  the  first  part,  for  and  in  consideration  of 
the  sum  of  one  dollar,  lawful  money  of  the 
United  States  of  America,  to  him  in  hand 
paid  by  the  said  party  of  the  second  part, 
the  receipt  whereof  Is  hereby  acknowledged, 
has  remised,  released,  and  forever  quitclaim- 
ed, and  by  these  presents  does  remise,  re- 
lease, and  forever  auitclalm,  unto  the  said 
party  of  the  second  part,  and  unto  his  heirs 
and  assigns,  all  right,  title,  interest,  present 
and  prospective,  to  that  piece  or  parcel  oC 
land  situated  In  Ada  county,  I.  T.,  and  more 
particularly  described  as  follows,  to  wit: 
Bounded  on  the  west  by  Dr.  W.  L.  Tbomi>- 
son's  land  claim;  on  the  south  and  east  by  J, 
H.  Slater's  land  claim;  on  the  north  and 
east  by  Front  street,  Bolsfi  City;  and  on  the 
southwest  side  of  the  road  leading  from  Bois6 
City,  to  Thompson  &  McClelland's  Ferry,  on 
Bolfi6  river,  in  said  Ada  county,  and  terri- 
tory of  Idaho,  and  containing  ten  acres  of 
land,  more  or  less.  Relinquishing  hereto  un- 
to the  said  party  of  the  second  part,  his 
heirs  and  assigns,  all  and  every  claim,  both 
In  law  and  in  equity,  I  have  now  or  may 
acquire  by  reason  of  my  pre-emption  right  or 
entry  of  any  portion  thereof,  and  to  any  part 
or  parcel  of  said  above-described  laud,  which 
may  be  embraced,  included,  or  cov^ed  by 
any  patent  I  or  my  successors  may  obtain 
for  said  land  and  premises.  Together  with 
all  and  singular  the  tenements,  heredita- 
ments, and  appnrtenances  thereunto  belong- 
ing or  In  any  wise  appertaining,  and  the  re- 
version and  reversions,  remainder  and  re- 
mainders, rents,  issues,  and  profits  thereof; 
and  also  all  the  estate,  right,  title,  intarest, 
and  endowments,  property,  possession,  claim, 
and  demand  whatsoever,  as  well  in  law  as  In 
equity,  of  the  said  party  of  the  first  part,  of, 
In,  or  to  the  said  premises,  and  ev^y  part 
and  parcel  thereof,  with  the  appurtenances. 
To  have  and  to  hold,  all  and  slngolar  the 
said  premises,  together  with  the  appurtenan- 
ces, unto  the  said  party  of  the  second  part, 
and  to  his  heirs  and  assigns,  forever.  In 
witness  whereof,  the  said  parly  of  the  first 
part  has  hereunto  set  his  hand  and  seal,  the 
day  and  year  first  above  written.  [Signed] 
James  H.  Slater.  [Seal.]" 

E.  J.  Curtis  took  iwssesslon  of  certain  land. 
Including  the  land  in  dispute,  under  said 
deed,  and  held  possession  thereof  until  the 
4th  day  of  January,  1872,  on  which  date  he 
conveyed  the  same  to  John  Lemp.  Mr.  Lemp 
testified  on  behalf  of  the  appellant  tliat,  when 
he  bought  said  land  from  Curtis,  there  was 
a  bouse  upon  it,  and  a  fence  around  the  en- 
tire tract;  ttiat  Lover's  Lane  bounded  said 
tract  on  the  south;  and  that  It  fronted  nOrth 
on  Front  street,  Joiiu  Ijemp  held  posses- 
ion thereof  until  the  Itith  day  of '3une,  1884, 


when  he  conveyed  the  land  in  dispute  to  the 
Oregon  Short-Line  Railway,  and  said  com- 
pany and  Its  grantees  have  held  posseission  of 
the  same  until  this  suit  was  brought.  ThuSr 
It  is  shown  that,  under  said  deed,  Curtis  held 
possession  of  said  laud  from  the  4th  day  of 
February,  1889,  until  the  4th  day  of  January, 
1872,  on  which  last-named  date  he  conveyed 
said  land  to  Lemp;  that  Lemp  held  possession 
of  said  land  from  January  4,  1872,  to  the  IGth 
day  of  January,  1881,  when  he  conveyed  It  to 
the  Oregon  Short-Line  Railway  Company;  that 
said  company  and  its  grantees  had  l>eea  In  pos- 
session thereof  until  the  commencement  of  this- 
suit 

Appellant  contends  that  its  title  and  right 
to  the  possession  of  said  land  is  sul>8tantially 
as  above  stated;  while  the  respondent  claims 
title  and  the  right  to  the  possessitui  of  said 
land  under  and  by  virtue  of  the  following 
conveyances:  From  Davis  to  Slater.  From 
Slater,  by  his  attcnney  in  fact,  John  McNally, 
to  A.  O.  Miller,  which  deed  Is  as  follows; 
"This  Indenture,  made  the  eleventh  day  of 
November,  In  the  year  of  our  Lord  one  thou< 
sand  eight  hundred  and  seventy-five,  between 
James  H.  Slater,  of  the  cl^-  of  San  Francisco, 
state  of  California,  party  of  the  first  part, 
and  A.  O.  Miller,  of  Boise  City,  Ada  county, 
Idaho  territory,  party  of  the  second  part,  wit- 
nesseth:  That  the  said  party  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  six 
thousand  ($6,000)  dollars,  gold  coin  of  the 
United  States  of  America,  to  him  In  hand  paid 
by  the  said  party  of  the  second  part,  the  re- 
ceipt whereof  Is  hereby  acknowledged,  has 
granted,  bargained,  sold,  aliened,  remised,  re- 
leased, conveyed,  and  confirmed,  and  by  tliese 
presents  does  grant,  bargain,  sell,  alien,  re- 
mise, release,  convey,  and  confirm,  unto  the 
said  party  of  the  second  part,  and  to  his  heirs 
and  assigns,  forever,  all  the  following  describ- 
ed pieces  and  parcels  of  land,  situated  in  Ada 
county,  Idaho  territory,  to  wit:  Lots  Nos.  six 
(6)  and  seven  (7)  In  section  ten  (10),  township 
No.  three  (3)  north,  range  two  (2)  east,  of 
Bois6  Meridian,  the  same  being  land  pre- 
empted under  laws  of  the  United  States,  by 
the  party  of  the  first  part.  January  28,  1868. 
Also  the  following  descrH)ed  piece  of  land, 
being  a  part  of  lot  No.  five  (5)  in  section  ten 
(10),  township  No.  three  I'A)  north,  range  two 
(2)  east,  of  Boisd  Meridian,  commencing  In 
the  center  of  the  road  on  southwest  end  of 
Ninth  street,  and  southwest  side  of  Front 
street,  forty  (40)  feet  south,  sixty-five  degrees 
east,  from  the  east  comer  of  Slater's  garden 
fence;  running  thence  south,  3.5  degrees  west, 
down  center  of  the  road  l>etween  Davis  and 
Slater's  fenc^  to  the  east  line  of  lot  No.  six 
(6)  In  section  ten  (10);  thence  north,  along 
the  east  line  of  lot  No.  six  (6),  to  Front  street, 
of  Bols6  City,  I.  T.;  thence,  along  the  south- 
west side  of  Front  street,  to  starting  point,— 
being  the  same  land  conveyed  by  T.  J.  Davis 
to  the  party  of  the  first  part,  Sept.  2nd,  1860, 
which  conveyance  is  recorded  In  the  record- 
er's office  of  Ada  county,  I.  T.,  In  Book  Three 
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of  Deeds,  on  pace  653.  Excepting  and  reserv- 
ing from  said  lots  Nob.  six  (6)  and  seven  (7), 
In  said  section  ten  (10),  the  foUowIng  describ- 
ed piece  of  land,  deeded  by  the  said  party  of 
the  first  part  to  T.  J.  Davis,  Sept,  2nd,  1869, 
which  deed  Is  recorded  bi  the  recorder's  office 
of  Ada  coun^,  L  T.,  In  Book  Three  of  Deeds, 
on  pages  674  and  675,  conunenelng  at  a  point 
72  rods  and  28  links  due  east  from  the  quar- 
ter post  on  the  west  line  of  section  No.  ten. 
In  center  of  road  between  Slater's  and  Davis' 
foaces,  the  point  being  sonth,  thirty-flve  de- 
grees west,  from  center  of  NUith  and  Fnmt 
streets,  in  Bols^  City,  77  rods  and  nine  links 
from  Front  street;  running  thence  south,  one 
degree  west,  50  rods  and  ten  links,  to  Isaac's 
bridge;  thence,  up  the  meanderlngs  of  Btdsft 
riw,  to  the  southeast  comer  of  lot  No.  seven 
(7);  thence  north,  on  line  of  lots  Nos.  six  <}3) 
and  seven  (T).  to  point  In  center  of  above- 
mentioned  road;  thence  south,  twenty-five  de- 
grees west,  along  center  of  road,  to  place  of 
beginning.  Also  excepting  and  reserving 
therefrom  a  piece  of  land  st^d  to  B.  J.  Curtis, 
by  the  party  of  the  first  par^  February  4th, 
1868,  whlA  conveyance  Is  recorded  In  the 
recorder's  office  of  Ada  county,  I.  T.,  in  Book 
Three  of  Deeds,  on  pages  4S2  and  433,  bound- 
ed aa  foUowa:  On  the  east  by  land  of  W. 
L.  Thompson,  on  south  and  east  hy  land  of 
J.  H.  Slater,  on  north  and  east  by  Fnmt 
street,  on  southwest  by  road  leading  to 
Thompson  &  McCteUand's  Ferry,  containing 
ten  (10)  acres  of  land.  Also  excepting  thoe- 
from  twenty  acres  of  land  sold  by  party  of 
first  part  to  W.  L.  Thompson,  July  18th,  1868, 
whldk  conveyance  Is  recorded  In  the  recorder's 
office  of  Ada  county,  I.  T.,  In  Book  3  of  Deeds, 
on  pages  651  and  VSSt.  Also  excepting  and 
reserving  tiierefrom  a  piece  of  land  conveyed 
by  the  said  party  of  the  first  part  to  J<dm  Mo- 
delland,  September  1st,  1872,  which  convey- 
ance la  recorded  In  the  recorder's  office  of 
Ada  county,  I.  T.,  in  Book  Pour  of  Deeds,  on 
page  628.  And  excepting  and  reserving  there- 
from four  acres  of  land  sold  by  the  party  of 
the  first  part  to  the  Tnrnverein  Socle^  of 
Boise  City,  July  17th.  1873.  which  deed  U 
recorded  In  the  recorder's  office  of  Ada  county. 
I.  T.,  In  Book  Six  of  Deeds,  chl  page  five;  also, 
a  rl^t  of  way  to  the  same,  In  the  same  con- 
veyance. Together  with  all  and  singular  the 
tenements,  hereditamonts,  and  appurtenances 
therennto  belonging  or  In  any  wise  appertain- 
ing, and  the  reverslim  and  the  reverakma, 
remainder  and  remainders,  rents  and  Issues 
and  profits  thereof;  and  also  all  the  estate, 
right,  title,  Interest,  homestead,  pre-emption, 
property,  possession,  claim,  and  demand  what- 
soever, as  weU  in  law  as  in  equity,  of  the 
said  party  of  the  first  pari,  of,  In,  or  to  the  said 
premises,  and  every  part  and  parcel  thereof, 
with  the  appurtenances.  To  have  and  to  hold 
an  and  singular  the  said  premises,  together 
with  the  appurtenances,  unto  the  said  party 
of  the  second  part,  and  to  bis  heirs  and  as- 
signs, forever;  and  tne  said  party  of  the  first 
part  and  his  helra,  the  said  premises.  In  the 


quiet  and  peaceable  possession  of  flie  said 
party  of  the  second  part,  bis  heirs  and  asslgna, 
against  the  said  party  of  the  first  part  and  his 
heirs,  and  against  all  and  every  person  and 
persons  whomsoever  lawfully  claiming  or  to 
claim  the  same,  shall  and  will  warrant  and 
by  these  presents  forever  defend.  In  witness 
whereof,  the  said  party  of  the  first  part  has 
hereunto  set  his  hand  and  seal,  the  day  and 
year  first  above  wrlttoL  [Signed]  James  H. 
Slater,  [Seal.]  By  3ohn  McNaQy,  Attorney  la 
Fact"  And,  finally,  deed  from  A.  O.  Miller 
to  J.  W.  Bnn^  ttie  req>ond«it,  dated  Decem- 
ber 20^  1880. 

The  plaintiff  testified  on  his  own  bdialf, 
and,  Id  regard  to  taking  possesston  of  said 
land,  he  said:  "I  w^t  into  the  premises  re- 
peatedly immediately  after  the  transfer  of 
the  deed,  by  passing  and  r^asslng  over  It; 
bnt  I  think  that  to  do  any  work  In  the  pian- 
Ises  was  In  January,  1881.  I  never  convey- 
ed the  premises,  nor  freely  surrendered  posses- 
sion tbweof,  to  any  perscm."  And  on  cross* 
examination  he  testified  as  follows:  "I  went 
on  the  premises  for  the  purpose  of  digging 
a  foundation  for  a  house.  I  went  on  one 
day,  dug  the  trench  to  the  nortb;  the  next 
day,  the  one  toward  the  east;  and  the  third 
day,  if  I  remember  rigbt,  I  went  to  dig 
again.  It  was  about  18  indies  deep  and  2 
feet  wide.  That  la  aU  that  t  did  tbere  at 
any  time.  •  •  •  i  flnt  aacertiUned  that 
any  one  claimed  the  premises  the  day  after 
I  was  building  the  last  trench.  Two  teams 
came  Inside  the  Incdosure,  tore  down  the 
fence,  and  proceeded  to  construct  a  grade. 
I  ordered  them  off,  and  they  went  away,  I 
understood.  They  reappeared.  I  again  or- 
dered them  dt,  and  they  Instructed  to  go 
and  see  Mr.  Bancroft,  X  think,  was  the  g«i- 
tleman's  name;  Uiat  they  -were  Instructed 
to  constmct  that  road.  •  •  •*»  The  com- 
piaint  was  filed  on  July  13,  1888,  aboot  two 
years  and  a  half  after  the  trenches  were 
dug  by  the  plaintiff,  as  stated  In  his  testi- 
mony, and  after  the  railroad  grading  was 
begun  on  said  land.  Nnmerons  errors  are 
assigned,  bnt,  in  our  view  of  the  case,  it  Is 
not  necessary  for  ns  to  pass  upon  all  of 
them. 

In  support  of  the  sllegations  of  the  com- 
plaint, the  plaintUf  tendered  evidmce  of  the 
title  on  which  be  relied,  ^Ich  is  ss  follows: 
United  States  to  Thomas  Davis;  ^niomas 
Davis  to  James  H.  Slater;  James  H.  Slater, 
by  his  attorney  in  foct,  MeNally,  to  A.  O.  Sel- 
ler; A.  O.  mw&r  to  J.  W.  Brose,  the  idalntiff. 
The  appellant  dalms  title  by  prescription, 
and  also  by  deed  from  Davis  to  Slater;  James 
EL  Slater  to  B.  J.  Curtis;  B.  J.  Cortls  to  John 
Lemp;  John  Lemp  to  Oregm  Short-Une 
R^way;  Oregon  Short-Une  Ballway  and 
grantee  to  Bolsfi  City  Ballway  ft  Terminal 
Company,  appellant  The  evidence  ctearly 
established  the  adverse  possession  of  said 
land  In  Curtis  and  Lraip  from  1868  to  1884. 
a  period  of  15  years.  Title  by  prescription 
was  thus  acquired  1^  Lemp  in  case  his  paper 
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title  was  not  valid.  Prom  1869  to  May  22, 
1881,  no  payment  of  taxes  was  required  In 
order  to  constitute  an  adverse  possession  to 
real  estate  in  this,  then  territory.  As  regards 
the  paper  title,  the  real  contention  Is  over 
the  deed  from  Slater  to  Curtis.  It  Is  admit- 
ted that  the  description  of  the  land  conveyed 
by  that  deed  la  ambiguous.  And  respondent 
contends  (1)  that  It  does  not  convey  the  land 
In  dispute;  (2)  that,  If  It  did  convey  the  land 
in  dispute,  it,  being  a  quitclaim  deed,  did  not 
convey  the  title  to  said  land  in  dispute,  for 
at  the  date  of  the  Curtis  deed  the  legal  title 
to  said  land  was  in  Davia  by  virtue  of  his 
pre-emption  entry,  and  that  he  thereafter 
conveyed  it  to  Slater,  and  Slater  conveyed  it 
to  A.  O.  Miller,  and  Miller  to  plaintiff.  The 
Curtis  deed  is  set  out  in  full  above.  By  It 
Slater  remised,  released,  and  forever  quit- 
claimed unto  the  said  Curtis  and  his  heirs 
and  assigns  all  the  right,  title,  and  interest, 
"present  and  prospective,"  to  the  land  de- 
scribed In  said  deed,  and  relinquishes  to  said 
Curtis  all  and  every  claim  both  In  law  and  In 
equity  that  he  then  had  or  should  acquire  by 
reason  of  the  grantor's  pre-emption  right  or 
entry  of  any  portion  of  the  said  land  which 
should  he  embraced,  Included,  or  covered 
by  any  patent  he  or  his  successors  ndgbt  ob- 
tain for  said  land  and  premises. 

Ordinarily,  a  quitclaim  deed  does  not  con- 
vey the  after-acquired  title  of  the  grantor; 
but,  where  language  Is  used  In  a  qnltclalm 
deed  that  clearly  indicates  that  It  was  the  In- 
tention of  the  grantor  to  convey  the  after- 
acquired  title,  that  effect  should  be  given  to 
the  Instrument.  The  Intention  of  the  parties 
should  be  carried  out.  In  the  deed  referred 
to,  the  grantor  states  that  it  Is  his  intention 
to  convey  "all  the  right,  titie,  and  Interest," 
"present  and  prospective,'*  to  the  land  con- 
veyed, and  relinquishes  all  and  every  claim, 
both  In  law  and  equity,  that  the  grantor  then 
had  or  should  acquire  by  reason  of  his  pre- 
emption right  or  entry.  If  Slater  acquired 
the  tract  of  land  in  dispute  by  reason  of  bis 
said  pre-emption  entry,  and  said  land  Is  In- 
cluded in  the  Curtis  deed,  It  was  conveyed  to 
Curtis  thereby.  The  deed  from  Slater  to 
Miller,  whereby  he  conveys  to  Miller  parts 
of  sMd  lots  5,  6,  and  7,  contains  certain  ex- 
ceptions, one  of  which  Is  as  follows:  "Also 
excepting  and  reserving  therefrom  a  piece 
«f  land  sold  to  B.  J.  Curtis  by  the  party  of  the 
flrat  part.  Febmaty  4th,  1869,  which  convey- 
ance Is  recorded  in  the  recorder's  ofQce  of 
Ada  county,  I.  T.,  In  Book  Three  of  Deeds,  on 
pages  432  and  433,  bounded  as  follows:  On 
east  by  land  of  W.  L.  Thompstm,  on  south  and 
east  by  land  of  J.  H.  Slater,  on  north  and 
east  by  Front  Htreet,  on  south  and  west  by 
road  leading;  to  Thompson  &  McClelland's 
Ferry,  containing  ten  (10)  acres  of  land."  The 
deed  from  Slater  to  Miller,  respondent's 
grantor,  thus  excepts  from  its  operation  the 
land  conveyed  to  Curtis.  It  Is  established 
beyond  a  doubt  that  the  road  leading  from 
Tbompaon  and  Mcdelland'a  Ferry  connected 


with  or  Intersected  said  Front  street  at  a 
point  where  said  street  is  intersected  by 
Tenth  street,  and  that  the  land  conveyed 
by  Slater  to  Curtis,  was  bounded  on  the 
northeast  by  Front  street,  and  on  the  south 
by  said  road  leading  to  the  ferry.  While  it 
is  true,  in  the  description  of  the  land  as 
given  In  the  Curtis  deed.  It  Is  stated  that 
the  land  is  on  the  southwest  side  of  the 
road  leading  from  Bols6  City  to  Thompson 
and  McClelland's  Ferry,  on  Bols€  river,  that 
caU  in  the  deed  must  be  rejected,  because  It 
is  Impossible.  But  the  other  calls  are  suf- 
ficient to  Identify  the  land,  and  it  can  bo 
identified  with  the  means  authorized  to  be 
used  In  such  cases.  It  will  be  noted  by  an 
examination  of  the  clause  In  the  Miller  deed 
excepting  the  land  conveyed  to  Curtis  from 
its  operation  that  a  description  of  the  land 
conveyed  to  Curtis  is  there  given,  and  it  ia 
there  stated  that  said  land  is  bounded  on 
the  southwest  by  the  road  leading  to  Thomp- 
son and  McClelland's  Ferry.  And  It  Is  also 
shown  by  the  evidence  that  Lover's  Lane  Is 
the  road  known  as  the  road  to  Ttiompsoii 
and  McClelland's  Ferry  since  18©4.  Thus, 
MUier  and  his  grantee,  by  the  terms  of  the 
Slater  deed  to  Miller,  had  notice  that  the 
land  conveyed  to  Curtis  by  Slater  was  bonnd- 
ed  on  the  southwest  by  said  road.  The 
ambiguity  In  the  description  given  In  the 
Curtis  deed  was  not  sufficient  to  Invalidate 
it  But,  rejecting  that  call,  the  other  calls 
are  sufficient  to  Identify  said  land.  The 
constmctlon  put  upon  the  deed  by  the  par- 
ties themselves  Is  entitled  to  great  weight. 
Curtis,  under  bis  deed,  went  Into  possession 
of  the  land  in  dispute  In  1869,  and  held  pos- 
session until  1872,  when  he  conveyed  It  to 
John  Lemp.  Lemp  went  into  possession, 
and  held  possession  thereof  until  In  1881^ 
when  he  conveyed  the  same  to  the  Oregon 
Short-Line  Railway  Company;  and  that 
company  and  its  grantees  have  held  pos- 
session thereof  from  1884  until  this  suit  was 
brought.  In  1883.  For  21  years  their  pos- 
session was  not  disturbed  nor  disputed. 

There  Is  no  substantial  conflict  of  evi- 
dence upon  the  issues  Involved  In  this  case. 
The  deed  from  Slater  to  Curtis  conveyed  the 
subsequently  acquired  title  of  Slater  to  Cur- 
tis. The  ap[>ellant  has  the  legal  title  to  the 
land  In  dispute,  acquired  by  conveyances 
from  Davis  to  Slater,  Slater  to  Curtis,  Cur- 
tis to  Lemp.  Lemp  to  tbe  nUlroad  company, 
and  through  certain  grantees  of  said  com- 
pany. It  and  Its  grantors  have  had  con- 
tinuous, open,  and  notorious  adverse  posses- 
sion of  said  land  In  dispute,  claiming  the  ti- 
tie thereto,  for  more  than  20  years,  com- 
mencing in  1869,  down  to  1891,  and  from 
1869  to  May  21,  1881,  when,  under  the  laws 
of  this  (then  territory)  state.  It  was  not 
necessary  to  show  payment  of  taxes  to  es- 
tablish adverse  possession.  Therefore,  con- 
ceding that  appellant's  paper  title  is  not 
valid,  it  has  acquired  a  title  by  prescription. 
Inasmuch  as  tbe  evidence  Is  before  us,  an^ 
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It  Is  amply  sufficient  to  establish  the  title 
to  said  land,  and  tbe  right  to  the  posses- 
sion thereof,  in  the  appellant,  this  court 
would  not  be  Justified  In  sending  the  case 
back  for  a  new  trial  The  Judgment  of  the 
court  below  is  reversed,  and  the  cause  Is 
remanded,  with  Instructions  to  the  trial 
court  to  set  aside  the  judgment  heretofore 
entered,  and  enter  Judgment  In  favor  of  the 
appellant  In  conformity  with  the  views  ex- 
pressed In  this  opinion.  Costs  of  the  ap- 
peal  are  awarded  to  the  appellant 

HUSTON  and  QUASLES,  JX,  concur. 


THOMPSON  V.  BRADBURY. 
(Supreme  Court  of  Idaho.    Jan.  15,  1898.) 

CoLLIOTIOIf  CONTKACTB— ISTBRPaETATIOS— FRAKD. 

1.  Where  B.  agrees  with  T,  and  assignors  to 
proceed  to  secure  by  action,  lien,  compromise, 
or  otherwise  the  best  settlement  obtainable  for 
certain  demands  against  the  I.  M.  &  I.  Co.,  and 
to  pay  over  to  T.  and  assignora  their  juRt  parts 
and  propwtioQS  thereof,  of  all  compensations, 
money,  or  property  recovered  or  received  in 
excess  of  the  estimates  of  said  company's  engi- 
neer, and  interest  thereon,  T.  and  others  are 
not  entitled  to  recover  from  B.  until  he  has 
recovered  money  or  property  from  the  I.  M.  & 
I.  Co.  in  excess  of  the  estimates  ot  such  engi- 
neer. 

2.  Under  such  contract,  the  recovery  of  a 
judgment  does  not  (ix  the  liability  of  B.  to  T. 
und  othors.  His  liability  is  fixed  by  the  amount 
or  value  of  the  property  recovered  or  money  re- 
ceived. If  he  recovers  property  or  money  ex- 
ceeding in  value  the  estimates  of  the  com- 
pany's  engineer,  and  interest  thereon,  then  T. 
and  his  assignors  are  entitled  to  their  propor- 
tional part  of  such  property  or  money. 

3.  Where  parties  agree  that  payments  for 
work  and  materials  done  and  furnished  shall 
he  paid  upon  estimates  of  a  certain  engineer, 
to  n-covcr  more  a  party  must  allege  and  prove 
fraud  or  mistake  on  the  part  of  such  engineer. 

tSyUabDS  hy  the  Coort) 

Api)eal  from  district  court,  Ada  county; 
D.  D.  Williams,  Judge  pro  tem. 

Action  by  William  H.  Thompson  against 
W.  C.  Bradbury.  Halntlff  bad  Judgment. 
Defendant  appeals  from  the  judgment,  and 
from  the  order  denying  bis  motion  for  a 
new  trial.  Reversed. 

This  action  was  brought  by  respondent, 
William  H.  Thompson,  for  himself  and  cer- 
tain other  parties  who  had  assigned  certain 
claims  to  him  (all  of  whom  were  subcon- 
tractors), against  the  appellant,  W.  C.  Brad- 
bury, who  was  an  original  contractor  upon 
what  Is  known  as  the  "Xew  York  Canal  Sys- 
tem," situated  In  the  counties  of  Ada  and 
Canyon.  It  appears  that  sold  Bradbury  be- 
came the  original  contractor  for  the  construc- 
tion of  said  canal  system,  or  a  large  part  of 
It,  In  18!X),  and  that  the  respondent,  Thomi)- 
non,  and  assignors  under  written  contracts, 
became  subcontractors  for  the  construction 
of  parts  of  said  canal  ^stem  under  Brad- 
bury. Tbe  work  progressed  until  late  In  tbe 
spring  or  early  in  the  summer  of  the  year 
ISUlf  when  the  company  owning  said  canal 


system  and  having  the  work  done,  to  wit, 
the  Idaho  Mining  &  Irrigation  Compau}', 
failed  and  became  Insolvent,  and  work  ceased: 
at  which  time  said  company  was  owing 
the  appellant,  Bradbury,  a  large  sum  of 
money,  which  he  has  not  been  able  to  col- 
lect except  as  hereinafter  set  forth.  Brad- 
bury was  also  owing  the  subcontractors,  the 
respondent,  his  assignors,  and  others  lar^e 
sums  of  money,  which  he  adjusted  and  paid 
as  hereinafter  stated.  The  failure  of  said 
company  greatly  embarrassed  all  parties, 
and  adjustment  and  settlement  between  the 
respondent  and  his  assignors  and  ai^ellaut. 
Bradbury,  was  effected,  and  two  contempo- 
raneous written  agreements  were  entered 
Into  between  them,  setting  forth  tbe  terms 
of  such  settlement.  Sold  agreements  are  as 
follows:  "This  agreement  made  this  25th  day 
of  September,  1801,  between  W.  C.  Bradbury 
&  Co.,  of  Denver,  Col.,  the  party  of  the  first 
part,  herein  called  the  contractor,  and  the 
undersigned  subcontractors,  for  the  construc- 
tion of  the  canal  and  works  of  the  Idaho 
Mining  &  Irrigation  Co.,  herein  called  tbe 
subcontractors,  tbe  parties  of  the  second 
part,  witnesseth:  Whereas,  It  is  claimed  by 
said  contractor  and  said  subcontractors  that 
the  estimates  for  work,  lalrar,  and  materials 
done,  performed,  and  furnished  for  the  con- 
struction of  tbe  canals  and  works  of  said 
company,  as  made  and  furnished  by  the  en- 
gineer of  said  company,  or  under  estimates, 
and  much  less  than  they  should  In  fact  be, 
and  show  much  less  work,  labor,  and  ma- 
terials than  has  been  actually  done,  per- 
formed, and  furnished;  and  whereas,  said 
company  has  hitherto  refused  to  settle  with 
the  contractor  on  any  other  greater  basis, 
and  has  hitherto  failed  to  pay  the  amounts 
shown  due  tbe  contractor  and  the  sulxion- 
tractors  by  said  estimates,  and  there  are 
still  large  sums  long  overdue  the  contractor 
and  the  subcontractors  according  to  said  es- 
timates, and  other  large  sums  Justly  due 
them  according  to  Just  and  true  estimates; 
and  whereas,  the  contractor  has  been  com- 
pelled to  pay  the  subcontractors  large  sums 
over  and  above  the  amounts  received  from 
the  company,  and  agrees  to  pay  tbem  an  ad- 
ditional sum  upon  the  execution  of  this  agree- 
ment, and  to  deliver  to  the  Bolsd  City  Na- 
tional Bank,  of  Bols6  City,  Idaho,  as  trustee 
for  tbe  subcontractors,  tbe  promissory  notes 
of  W.  C.  Bradbury,  payable  to  each  of  the 
undersigned  subcontractors,  for  the  balance 
due  him  according  to  his  contract,  and  the 
rates  and  prices  therein  named,  for  work, 
labor,  and  materials  done,  performed,  and 
furnished  by  him,  according  to  the  estimates 
of  said  engineer  of  said  company,  as  shown 
by  tbe  books  of  said  W.  C.  Bradbury  &  Co., 
and  further  agrees  to  deposit  vrlth  said  bank, 
to  secure  tbe  payment  of  said  notes,  tbe 
bonds  of  the  Colorado  Land  &  Water  Com- 
pany at  the  rate  of  ninely-flve  per  cenL  of 
their  face  or  par  value:  Now,  theref(we,  la 
consideration  of  the  premlsea^  and  of  tbe  pay- 
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ment  of  said  tumi  upon  the  executton  hereof, 
and  of  the  execution  of  said  notes,  and  the 
pledge  and  deposit  of  said  bonds,  It  is  mntn- 
all?  coTenonted  and  agreed  and  between 
the  parties  hereto  that  said  snm  of  money 
paid  upon  the  execution  hereof,  and  said 
promissory  notes  secured  as  aforesaid,  are 
in  full  satisfaction,  and  are  received  by  each 
and  every  sobcontractor  In  full  satisfaction 
and  dlscharf^e,  of  all  demands  against  said 
contractor  for  all  work  and  labor  done  and 
materials  furnished  by  the  subcontractors, 
under  contract  or  otherwise,  for  or  In  the 
construction  of  the  canals  and  works  of  said 
company;  but  said  W.  C.  Bradbury  &  Co. 
shall  be  bound.  nevertbeleBS,  and  according 
to  their  best  judgment  and  discretion,  to 
secure,  by  action,  lien,  compromise,  or  otber- 
wlse,  the  best  settlement  obtainable  for  said 
demand  for  compensation  for  said  work,  labor, 
and  materialH  aceorcling  to  a  Just  estimate 
therefor,  and  in  excess  of  the  said  estimate  of 
tiie  engineerof  the  company;  and  said  eontract- 
orshall  pay  each  of  the  subcontractors,  upon  de- 
mand, his  Just  part  and  proportion,  according 
to  the  work,  labor,  and  materials  done  and 
furnished  by  him,  and  according  to  the  pric- 
es Htipulated  in  his  contract,  of  all  compen- 
sation, money,  or  property  recovered  or  re- 
ceived for  said  work,  labor,  and  materials 
In  excess  of  said  estimates  of  the  engineer 
of  the  company,  and  Interest  thereon.  And 
it  Is  further  agreed  that  said  W.  C.  Bradbury 
may  make  payment  to  said  bank,  trustee, 
npon  the  said  notes  secured  by  said  bonds, 
from  time  to  time,  during  the  six  months 
that  said  notes  are  to  run;  and  uiwn  any 
Ruch  payment  shall  receive  from  said  bank, 
trustee,  a  proportional  pro  rata  amount  of 
the  bonds  so  deposited,  at  the  rate  they  were 
originally  deposited.  And  It  is  further  agreed 
that  the  said  bank,  trustee,  shall  hold  said 
notes  untH  their  maturity,  unless  sooner  paid; 
and  If  default  shall  be  made  In  the  payment 
of  the  same,  or  any  part  thereof,  said  trustee 
shall  proceed  to  sell  said  bonds,  or  so  many 
of  them  as  shall  be  necessary',  for  the  best 
price  that  can  be  obtained  therefor,  after 
thirty  days'  notice  to  the  party  of  tiie  first 
part,  and  shall  apply  the  moneys  arising 
from  such  sale  to  the  payment  of  the 
amounts  tlien  due  upon  said  notes  pro  rata, 
and,  if  not  fully  paid,  shall  Indorse  all  pay* 
mcuts  made  upon  said  notes,  and  deliver 
tlicm  so  indorsed  to  the  several  subcontract- 
ors to  whom  they  are  made  payable,  and 
shall  deliver  all  notes  fully  paid,  and  all 
tionds  not  sold,  and  the  surplus  of  sale,  if 
any,  to  the  contractor.  And  It  Is  further 
agreed  between  the  parties  hereto  that  In 
case  the  said  contractor  shall  desire  to  place 
the  said  bonds  In  escrow  at  the  First  Na- 
tional Bank  of  Denver,  Colorado,  then  said 
Bois6  City  National  Bank,  trustee,  shall  and 
said  second  parties  shall,  cause  said  Bols6 
City  National  Bank,  tx'ustee,  to  at  once  for- 
ward said  bonds,  and  the  notes  for  which 
raid  bonds  are  given,  as  collateral  security 


to  the  First  National  Banfc  of  Denver,  to  be 
held  In  escrow,  as  aforesaid,  for  a  period  of 
time  not  exceeding  five  months  from  their 
date,  said  bonds  to  be  delivered  to  said  party 
of  the  first  part  npon  his  payment  to  said 
First  National  Bank  of  Denver  of  the 
amount  due  on  said  notes,  or,  upon  a  pay- 
ment of  part  of  said  notes,  a  proportional  pro 
rata  amount  of  said  bonds  shall  be  delivered 
to  said  first  party.  Any  and  all  payments 
so  to  be  made  by  the  said  contractor  to  the 
said  First  National  Bank  of  Denver,  to  be 
Indorsed  upon  said  notes  or  any  of  them, 
shall  be,  by  the  said  First  National  Bank  of 
Denver,  at  once  forwarded  to  the  Bolsfi  City 
National  Bank,  together  with  a  statement 
showing  the  amount  credited  to  the  various 
parties  to  whom  such  notes  have  been  given, 
and  said  moneys  shall  be  by  the  Bo!s6  City 
National  Bank  held  and  distributed  in  like 
manner  as  If  the  said  payment  had  been  by 
the  said  contractor  to  It  direct.  In  witness 
whereof  the  parties  hereto  have  hereunto  set 
their  hands  and  seals,  the  day  and  year  first 
above  written.  [Signed]  W,  O.  Bradbury 
&  Co.,  Party  of  the  First  Part.  McCuddy 
&  Gideon,  W.  Straw,  Pond  Brothers,  Annett 
&  ITiompson,  Walton  Brothers,  A.  B.  Bone, 
Parties  of  the  Second  Part." 

W.  C.  Bradbury  proceedecl  under  the  terms 
of  that  contract  of  settlement,  and  paid  the 
subcontractors  according  to  the  estimates  of 
the  engineer  of  said  company.  As  shown 
by  said  contract.  It  was  claimed  that  the  esti- 
mates of  the  engineer  of  said  cmnpany  were 
greatly  under  the  actual  amount  of  work 
done  and  materials  furnished,  and  It  was 
stipulated  In  said  contract  that  said  W.  C. 
Bradbury  &  Co.  shall  be  Iwund,  nevertheless, 
"and  according  to  their  best  judgment  and 
discretion,  to  secure,  by  action,  lien,  com- 
]>romIse,  or  otherwise,  the  best  settlement  ol>- 
talnaiile  for  said  demand  for  compensation 
for  said  work,  labor,  and  materials,  according 
to  a  jufit  estimate  therefor,  and  in  excess  of 
the  said  estimate  of  the  engineer  of  said  eom- 
piiny.  •  ♦  *"  Bradbury  proceeded  under 
said  contract  of  settlement,  and  filed  a  con- 
tractor's lien  upon  said  canal  system  to  se 
cure  the  snm  of  .$208,775.32.  which  sum  In- 
cluded $110.9«5.05,  the  sum  admitted  by  said 
canal  comiiauy  to  tte  due  the  original  contract- 
or, and  also  the  sum  of  ?97,810.32,  which 
was  the  amount  In  dispute  between  the  canal 
company  and  Bradbury,  and  arose  by  reason 
of  the  difference  In  the  estimates  of  the  work 
and  m-aterlais  furnished,  as  made  by  the  en- 
gineer of  the  canal  company  and  Bradbury's 
engineer.  Under  the  agreement  Iwtween  the 
canal  company  and  Bradbury  he  was  to  re- 
ceive monthly  payments  upon  estimates  of 
work  done  and  material  furnished,  to  be  made 
by  the  engineer  of  the  company,  and  the  sub- 
contractors also  agreed  with  Bradbury  to 
accept  payments  on  the  estimates  of  such  en- 
gineer. Suit  was  brought  by  Bradbury  to 
foreclose  said  lien,  and  judgment  recovered 
for  the  sum  of  ¥170,000  and  costs,  and  decree 
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of  foreclosure  entered.  Said  canal  system 
was  sold  at  sheriff's  sale  under  said  decree, 
and  Md  in  by  Bradbury  for  tbe  full  amount 
of  said  Judgment,  Interest  and  costs,  which 
amounted,  at  date  of  sale,  to  $1S1,000.  This 
action  was  brought  to  recover  from  said 
Bradbuiy  the  several  sums  clnimed  to  be  due 
the  respondent  aad  his  several  assignors  who 
had  entered  Into  the  contract  of  settlement 
above  referred  to  and  set  forth,  as  well  as  a 
smn  claimed  to  be  due  subcontractors  Joseph 
&  McDonald,  who  had  not  entered  into  said 
contracts,  but  had  assigned  their  said  claim 
to  the  plaln'^iff,  respondent.  Tbe  case  was 
tried  by  the  court  without  a  Jury,  and  judg- 
ment was  entered  against  the  defendant,  A 
motion  for  a  new  trial  was  made  and  over- 
ruled. This  appeal  is  from  tbe  Judgment  and 
the  order  denying  a  mew  trlaL 

Johnson  &  Johnson  and  W.  B.  Borab,  for 
appellant  Hawley  &.  Puckett  and  J.  T.  Mor- 
gan, for  respondent 

SULLIVAN,  C.  J.  (after  stating  the  facts). 
The  aiqjellant  speclfles  numerous  errors,  and 
among  them  the  Insufficiency  of  the  evidence 
to  Justify  the  findings  and  decisions  of  the 
court.  Upon  a  careful  examination  of  the 
evidence,  we  are  unable  to  Bud  any  substan- 
tial conflict  therein. 

The  main  contention  is  over  the  inroper  con- 
struction of  that  clause  of  said  contract  of 
settlement  which  requires  Bradbury  to  pro- 
ceed, according  to  his  best  Judgment  and  dis- 
cretion, to  secure,  by  action,  lien,  compro- 
mise, or  otherwise,  tbe  best  settlement  ob- 
tainable for  said  demand  for  compensation 
for  said  work,  labor,  and  materials,  according 
to  a  Just  estimate  therefor,  and  in  excess  of 
tbe  said  estimate  of  the  engineer  of  tbe  com- 
pany, and  said  contractor  shall  pay  each  of 
the  subcontractors,  upon  demand,  hia  Just 
part  and  portion,  according  to  the  work,  la- 
bor, and  matei-lals  done  and  furnished  by 
him,  and  according  to  the  prices  stipulated  In 
his  contract,  of  all  compensation,  money,  or 
property  recovered  or  received  for  said  work, 
labor,  and  materials  In  excess  of  said  esti- 
mates of  the  engineer  of  tbe  company,  and 
interest  thereon.  Tlie  respondent  conteuJs 
that  said  clause  of  the  contract  of  sottlemeut 
required  Bradbury  to  proceed  and  secure  the 
balance  claimed  to  be  due  from  the  caual 
company,  according  to  his  best  Judgment  and 
dlsci'etlon,  and  that  he  did  do  so;  that  be  re- 
covered Judgment  for  the  sum  of  $170,0U(>, 
and  that  the  said  company's  canal  sytitem 
was  sold  at  sheriff's  sale,  and  the  said  systwu 
bid  In  by  said  Bradbm'y  for  the  full  amount 
of  said  judgment  and  costs;  that  over  $riU,000 
of  that  sum  the  aiqiellant,  Bradbury,  Is 
required  to  account  for  to  the  subcontractors, 
and  pay  over  to  them,  imder  that  clause  of 
tlie  contract  of  settlement  which  provides  as 
follows:  "And  said  contractor  shall  ixiy  each 
of  the  subcontractors,  upon  demand,  hl.s  Just 
port  and  propurtiun,  according  to  the  work, 


labor,  and  materials  done  and  furnished  by 
him,  and  according  to  tbe  prices  stipulated 
In  bis  contract  of  all  compensation,  money, 
or  property  recovered  or  received  for  said 
work,  labor,  and  materials  in  excess  of  said 
estimates  of  the  engineer  of  tbe  company, 
and  interest  thereon."  It  was  expresiily 
agreed  between  Bradbury,  as  contractor,  and 
tbe  respondent,  Thompson,  and  his  assignors, 
except  Joseph  &  McDonald,  as  subcontract- 
ors, that  Bradbury  should  proceed  to  fore- 
close the  mechanic's  lien  be  had  filed  against 
the  property  of  said  canal  company,  and  tliat 
tf  he  realized  therefrom  any  money  or  proper- 
ty in  excess  of  the  ?110,9lij.05  and  interest 
the  subcontractors  should  be  entitled  to  their 
proportion  of  the  excess.  On  that  point  tho 
respondent  testified  In  his  own  behalf  as  fol- 
lows: "My  understanding  was  that  this 
amount  [$110,9G5.0;3]  has  never  been  paid  to 
Mr.  Bradbury,  but  the  subcontractors  liad 
been  setUed  with  for  that  amount.  This  prop- 
erty, or  whatever  Mr.  Bmdbury  would  get, 
would  stand  htm  in  band  $UU,0C5.05  of  a 
sum  which  had  been  settled  for  with  the 
subcoutractors  In  cash  or  notes.  We  express- 
ly agreed  In  the  contract  that  there  would  be 
nothing  coming  to  us  unless  he  received  ei- 
ther money  or  pi-oijerty  In  excess  of  5110,000. 
That  was  our  understanding  all  the  time  this 
suit  was  going  on." 

Taking  the  tcsthnony  of  the  respondent 
alwve  quoted  as  the  correct  construction  of 
said  last-quoted  clause  of  tbe  contract  of  settle- 
ment the  final  question  for  decision  is.  did 
Bradbury,  under  said  judgment  and  sheriflf's 
sale,  receive  money  or  property  In  excess  of 
$110,905.05  and  Interest'^  It  Is  contended  by 
respondent  when  the  appellant  obtained  said 
Judgment  against  the  canal  company  for  $170,- 
000  it  was  a  "recovery,"  within  tbe  meaning 
of  the  terms  of  the  contract  of  settlement,  and 
that  It  was  immaterial  wbetlier  he  ever  receiv- 
ed the  amount  of  said  judgment  In  money  or 
property  or  not;  that  when  he  obtained  judg- 
ment his  liability  to  pay  the  sul>coutractors 
was  fixed.  We  do  not  think  the  terms  of  the 
contract  or  tlie  evidence  supports  tliat  conten- 
tion. The  appellant  was  entitled  to  recover 
$110,I)ti5.05,  and  retain  it  on  his  own  behalf, 
Ixifore  bec-oming  liable  under  said  contract  of 
settlement  to  the  payment  of  any  portion  of 
the  claims  of  the  subcontractors.  If  he  re- 
covered. In  monyy  or  property,  anything  In  ex- 
cess of  $110,9G.j.05,  then  he  must  accoimt  tat 
and  pay  over  to  the  subcontractors  their  pro 
rata  share  of  such  excess;  ocherwise  not. 
While  it  is  true  BradbUT}'  bid  in  said  canal 
s^'stem  at  the  sherilT's  sale  for  the  full  amount 
of  said  judgment,  no  presumption  of  fraud  or 
bad  faith  arises  from  that  fact  In  his  testi- 
mony lie  states  bis  reasons  for  doing  so. 
Tliere  la  no  allegatlun  or  proof  of  fraud  or  bad 
faith  in  the  foreclosure  of  said  lien,  or  in  bid- 
ding said  properly  In  for  the  full  amount  of 
said  Judgment.  Tbe  evidence  on  the  part  of 
the  res|x>ndcnt  virtaally  concedes  that  said 
canal  system  was  not  worth  the  sum  due  Brad- 
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bnty.  wtaOe  tiie  erldenee  on  fiie  part  of  On  de- 
ftndant,  or  appdlant,  ahows  clearly  tbat  aald 
property  was  worth  mtxA  leaa  tban  $110,- 
906.00,  wUdi  snm  waa  to  be  paid  out  of  th« 
first  proceedB,  pnqierty  ot  money,  recovered 
from  said  canal  company.  ITndffi  tlw  tenua  of 
aald  contract,  the  Babcontractora  who  signed  It 
are  not  entitled  to  recover  nntn  BCr.  Bndtmry 
baa  received  money  or  property  In  excetts  of 
$110,9^1.05.  Aa  flie  plalntltC  (reipondent)  flail- 
ed to  show  Oat  Bradbury  had  roe^Ted  any 
mon^  or  ptopvty  tat  eneaa  of  the  snm  which 
Bradbory  was  to  have  before  the  plataitlff  and 
Us  assignors  were  entitled  to  any  som  what- 
ever, be  failed  to  establlah  a  case  against  Brad- 
bury, and  jodgiD^  ahotlld  have  been  In  favor 
of  Bradbnry. 

As  to  the  right  of  plalntlft  to  recover  under 
the  seventh  cause  of  actkm.  Involving  Ihe  aa- 
rigned  claim  of  Joseph  &  McDonald,  It  Is  al- 
leged that  Joseph  ft  McDonald,  as  sabcwtract- 
cn  under  the  defmdant,  did  worit,  labor,  and 
furnish  material  for  defendant  and  at  his  re> 
qnest,  the  aggregate  value  of  which  was  mi- 
known  to  plalntlfl,  but  that  there  remained 
dne  and  owfaig  the  sum  of  $2,000.  as  plalntUf 
is  Informed  and  bdleves  and  alleges;  that 
prior  to  the  commencement  of  this  action  said 
claim  was  assigned  to  plalntlfl;  that  no  part 
of  said  claim  had  been  paid;  that,  as  plaintiff 
Is  unable  to  state  the  exact  amount  due.  inrays 
leare,  when  such  Information  Is  obtained,  to 
correct  the  all^atlon  as  to  the  anooant  claimed 
to  be  dtie,  If  It  Is  found  to  be  incorrect,  and 
praye  for  judgment  for  $2,000  and  coats.  De- 
fendant dolled  that  he  owed  said  Joseph  A 
McI>onald  any  sum  or  amount  whatever  great- 
er than  $10.68,  which  snm  he  had  tendered  to 
tbem  prior  to  the  commencement  of  this  ac- 
tion, and  which  sum  defendant  paid  Into  court 
for  plaintiff.  In  the  trial  of  the  case.  J.  J. 
McDonald,  of  said  firm  of  Joseph  &  McDonald, 
testified  on  behalf  of  the  plaintiff,  and  identi- 
fied the  written  contract  between  Bradbury 
and  Joseph  &  McDonald,  under  which  the 
work  was  done,  referred  to  to  the  seventh 
caoae  of  action.  Said  contract  was  Introduced 
In  evidence  \iy  the  plalntlfl.  It  Is  the  contract 
on  which  plaintiff  relies  to  recover  to  this  ac- 
tion. It  Is  stipulated  to  said  contract  that 
payments  shall  be  made  on  the  estimates  of 
the  engtoeer  of  the  Idaho  Mining  &  Irrigation 
Company.  Said  wltoess  testified  that,  accord- 
ing to  the  estimates  of  said  engineer,  there  was 
due  him  an  agreed  balance  of  $10.85;  and  that 
"the  difference  between  the  company's  esti- 
mates and  our  own  estimates  was  $1,694.66," 
and  that  he  had  not  been  paid  any  part  of 
that  sum.  The  plaintiff  also  introduced  as  a 
witness  T.  L.  Wagner,  the  engineer,  who  made 
the  estimates  for  Joseph  &  McDonald;  and  he 
testified  to  the  difference  between  his  estimates 
and  dasslficatluua  and  those  of  tbe  engineer 
of  tbe  Idaho  Mining  &  Irrigation  Company, 
who  was  the  engineer  agreed  upon  to  make  tbe 
estimates  and  classifications  upon  which  pay- 
ments weie  to  be  made.  There  Is  no  allega- 
tion of  fraud  or  mistake  to  tbe  estimates  of 


the  engines  upon  irtildi  paymente  were  to 
have  been  and  were  made.  The  rule  is  wen 
setQed  that,  where  payments  are  to  be  made 
upon  estimates  of  a  certain  oiglneer,  his  esti- 
mates vdll  not  be  set  aside,  and  another's  tok- 
en, except  for  fraud  or  mistake.  There  being 
nib  allegation  of  fraud  or  mistake,  and  no  evi- 
dence thereof,  except  the  estimates  of  an  en* 
glneer  called  to  bf  Joseph  ft  McDonald,  the 
plaintiff  was  not  entitled  to  recover  on  said 
seventh  cause  of  action.  It  was  simply  the 
estimate  of  an  engineer  employed  by  Joseph  ft 
McDonald  against  the  estimates  ot  the  engineer 
agreed  upon  by  the  parties,  and  on  whose  esti- 
mates payments  were  to  be  made.  Had  the 
respondent  alleged  and  proved  fraud  or  mls- 
toke  on  the  part  of  the  engtoeer  selected  by  the 
parties  to  make  the  estimates  and  classlflca- 
ttouB  on  which  paymento  were  to  be  made,  he 
would  have  been  entitled  to  recover,  but,  on 
the  pleading  and  proofs  that  a^por  In  the  rec- 
ord, he  Is  not  entitled  to  recover.  The  Juds^ 
ment  Is  reversed,  and  the  cause  remanded  for 
further  proceedings  to  accordance  with  the 
views  expressed  to  this  optoloo.  Costs  of  this 
appeal  are  awarded  to  the  appellant 

HUSTON  and  QUARLES,  JJ.,  ooncnr. 


(5  Idaho.  733} 
BRADY  T.  LINEHAN  et  al. 

(Supreme  Court  of  Idaho.   Jan.  10, 

Appsal— Tims— Rsviaw— AcnoKB-JotNDEB  oi 

Oausss— Pahtibs— HiBTotKDKB— Bona 
Fids  PoBcaAflBits. 

1.  On  appeal  from  a  Judgment  the  evidence 
will  not  bs  reviewed,  or  exceptions  to  flo'llngs 
on  the  ground  that  they  are  not  supported  by 
the  evidence  be  considered,  unless  the  appeal  is 
taken  within  60  days  .after  the  rendition  of  the 
judgment. 

2.  A  complaint  in  a  suit  brought  to  obtain  a 
deed  to  property  sold  under  execution,  and  to 
determine  the  plaintiff's  right  to  such  deed  as 
against  the  sheriff  and  an  adverse  claimant, 
states  only  one  cause  of  action. 

3.  A  sheriff  who  has  sold  property  under  ex- 
ecution sale,  and  refused  to  make  deed  therefor 
to  the  purchaser,  the  execution  defendant  whose 
title  was  sold,  and  a  third  party  who  claims 
adversely  to  the  plaintiff,  may  be  joined  as  de- 
fendants in  an  action  by  the  purchaser  to  ob- 
tain a  sheriff's  deed  to  the  property  purchased 
by  him  at  such  execution  sale. 

4.  It  is  the  policy  of  the  Code,  as  well  as  of 
equity  practice  proper,  to  prevent  multiplicity  of 
suits  about  the  same  subject-matter,  and  to  set* 
tie  complicated  controversies  In  one  action, 
when  practical;  and  to  attain  such  objects, 
any  person  who  has  or  claims  an  interest  in  the 
subject-matter  of  an  action  adverse  to  the 
plaintiff  may  be  joined  as  defendant  with  other 
persons  who  are  proper  parties  d^endant  to  the 
action. 

5.  The  claim  of  title  asserted  by  one  who 
knowingly  enters  into  an  arrangement  for  the 
purpose  of  defrauding  a  mortgaf^ee  of  his  vendor 
cannot  avail  as  against  tbe  claun  of  such  mort- 
gagee. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Elmore  county; 
C.  O.  StockBlager,  Judge. 

Action  by  J.  H.  Brady  against  Mrs.  Nora 
Llnehan  and  others  to  compel  the  giving  of  a 
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deed.  Plaintiff  had  Jndgmoit  Defendant 
William  Fields  appeali.  Affirmed. 

W.  Q.  Htnrie,  for  appeHuit  B.  IL  Wolfe 
and  T.  D.  Cahalan,  for  reBpondoit 

QUARLES,  3.  Tbe  trial  court  made  the  fol- 
lowing  findings  of  fact,  the  cause  having  been 
tried  before  the  court  without  a  Jury,  to  wit: 
"{1)  That  from  the  15th  day  of  December, 
1886,  to  the  SOth  day  of  April.  1888,  one  A.  D. 
Thompson  was  the  owner  In  fee  of  the  prop- 
erty In  Utlgatirai  In  this  case,  and  which  Is 
described  as  follows,  to  wit:  'Lot  No.  twelre 
(12)  In  block  No.  two  (2)  of  the  town  of  Moun- 
tain Home,  In  the  connty  of  Elmore,  and 
state  of  Idaho,  as  per  plat  of  said  town  now  oa 
file  In  the  office  of  the  recorder  of  said  El- 
more county.'  (2)  That  on  the  10th  day  of 
December,  1886,  said  A.  D.  Thompson  exe- 
cuted a  mortgage  on  the  same  to  one  John  B. 
Byrne  to  secure  the  payment  of  $2,000,  which 
said  mor^ge  was  a  first  lien  on  said  pToperty 
at  that  time.  <S)  That  thereafter,  to  wit,  on 
the  24th  day  of  Angnsrt,  1887,  said  A,  D. 
Thompson  executed  a  second  mortgage  cm  the 
said  premises  to  Ferdinand  Westheimer  & 
Sons  to  secure  the  payment  of  $360.  Both  of 
said  mortgages  were  duly  recorded.  (4)  That 
on  the  let  day  of  June,  1887,  one  G.  A.  Morrill 
&  Co.  obtained  a  Judgment  against  said  A.  D. 
Thompson,  and  the  property  aforementioned 
was  le'vled  on  and  sold  under  said  Judgment, 
and  on  the  17th  day  of  July,  1887,  S.  B.  Kings- 
bury secured  a  sheriff's  deed  to  the  same  as 
attorney  for  said  C.  A.  Morrill  &  Oo.,  and  on 
the  8th  day  of  Octob«-,  1888,  said  8.  B.  Klngs- 
bnry  deeded  said  property  to  said  C.  A.  Mor- 
rill by  quitclaim  deed.  (S)  That  on  the  2lErt: 
day  of  February,  1889,  said  C.  A.  Morrill  deed- 
ed said  pn^erty  to  Mrs.  Nora  Llnehan,  de- 
fendant  herein,  by  a  special  warranty  deed. 

(6)  That  on  tbe  SOth  day  of  March,  1889.  said 
John  E.  Bynie  assigned  bis  said  mortgage  and 
debt  secured  thereby  to  said  Nora  Llnehan. 

(7)  That  on  the  SOth  day  of  March,  1889.  said 
Nora  Llnehan  purchased  the  equity  of  redemp- 
tion In  and  to  said  property  from  said  A.  D. 
Thompson  by  quitclaim  deed,  and  on  the  same 
day  said  Nora  Llnehan,  in  consideration  of 
said  deed  from  said  A.  D.  Thompson,  canceled 
and  satisfied  said  mortgage  which  she  had 
purchased  from  said  John  E.  Byrne,  and  en- 
tered tbe  satisfaction  of  the  same  on  the  note 
the  payment  of  which  said  mortgage  was  giv- 
en to  secure,  and  also  entered  the  satisfaction 
of  the  note  and  mortgage  on  the  assignment 
of  the  mortgage  to  her.  (8)  That  on  the  15th 
day  of  December,  1890,  said  Nora  Lloeban 
and  Patrick  Llnehan,  her  husband,  executed 
and  delivered  to  J.  B.  Brady,  plaintiff  herein, 
a  promissory  note  and  mortgage  on  the  pn^ 
erty  aforementioned  to  secure  the  payment  of 
51,300  and  interest,  borrowed  money,  which 
mortgage  was  duly  recorded  in  Book  82  of 
Mortgages,  at  page  215,  Records  of  Elmore 
county.  (9)  That  on  the  15th  day  of  Febru- 
az7, 1894,  said  J.  H.  Brady  brought  his  action 


In  this  coort  to  fbrecloee  his  ssld  mortgage, 
making  Nora  and  Patrick  T<lnehan  defendants^ 
and  on  the  same  day  filed  In  the  recorder'a 
office  of  said  Elmore  county  his  notice  of  Us 
pendens,  stating  and  claiming  therein  that  his 
said  mortgage  was  a  first  lien  on  said  prop- 
erty; and  OD  the  SOth  day  of  November,  1894, 
a  decree  was  rendered  in  said  action  by  this 
court  In  ta.v<x  of  J.  H.  Brady,  plaintiff  herein, 
and  against  said  Patrick  and  Nora  Llnehan, 
for  the  sum  of  $2,227.82  and  Interest  and  costs 
and  foredoslng  said  mortgage,  and  decreeing 
the  same  to  be  a  first  lien  on  said  pr<^>erty, 
and  ordering  the  same  to  be  st^d  In  due  course 
of  law,  and  the  proceeds  applied  In  payment 
of  Bald  mortgage.  <10)  That  on  the  8th  day 
ol  November.  1889.  said  Westheimer  &  Sons 
commenced  an  action  in  Qie  district  cotut  ot 
the  Fourth  Judicial  district  of  the  state  In  and 
for  Elmore  county  to  foreclose  their  said  mort- 
gage of  $850.  In  said  action  Nora  and  Pat- 
rick Llnehan  filed  an  answer,  claiming  a  first 
Hen  on  said  property  by  virtue  of  said  John  E. 
Byrne  mortgage,  and  on  the  Tth  day  of  No- 
vember, 1883,  a  final  Judgment  was  rendered 
in  said  ax^on,  In  which  It  was  adjudged  and 
decreed  that  said  Noni  and  Patrick  Llnehan 
bad  a  first  lien  on  said  property  in  the  sum  of 
$3,840.28  and  costs  and  attorn^s  fees,  and 
on  the  24th  of  January,  1894,  said  defendants 
Nora  and  Patrick  Llnehan  caused  said  decree, 
commanding  the  sheriff  to  sell  said  propraty, 
but  before  said  sale  on  said  execution,  to  wit, 
on  the  19th  day  of  February,  1894,  said  Nora 
and  Patrick  Llnehan  made  and  executed  to 
William  FIdds,  one  of  the  defendants  herein, 
an  assignment  of  sold  Judgment  and  decree 
for  an  exjo-essed  consideration  of  $2,000,  and 
on  the  sale  of  said  premises  by  the  sheriff  un- 
der said  execution  issued  by  Nora  and  Patrick 
Lineban  said  William  Fldds  bid  In  said  prt^ 
ertr  for  the  sum  of  $3,840,  and  in  payment 
thereof  tendered  and  turned  in  said  Judgment 
BO  assigned  by  Nora  and  Patrick  Llnehan  to 
bim,  and  another  consideration  was  given  1^ 
said  Willtam  Fl^ds  for  said  property.  On 
the  12th  day  of  October,  1894,  said  WUUam 
Fields  obtained  a  sherltTs  deed  to  said  prem- 
ises, based  on  said  sale.  (11)  That  the  assign- 
ment of  said  decree  in  the  ease  of  Ferdinand 
Westheimer  &  Sons  against  A.  D.  Thompson 
and  others,  above  referred  to,  made  and  exe- 
cuted by  said  Nora  and  Patrick  Llnehan  to 
said  William  Fields,  was  made  with  the  In- 
tent and  purpose  of  delaying  and  defrauding 
this  plaintiff,  J.  H.  Brady,  out  of  his  Just  debt, 
claim,  and  demand,  with  Intent  and  for  the 
purpose  of  defrauding  and  defeating  a  recov- 
ery on  his  said  mortgage,  and  that  said  Wfi- 
Ilam  Fields  was  a  participator  in  said  fraud. 
(12)  That  the  plalnHff,  J.  B.  Brady,  bad  exe- 
cution and  order  of  sale  Issued  on  his  said 
Judgment  against  said  Nora  and  Patrick  Line- 
ban,  and  said  property  was,  on  the  9th  day  of 
February,  1895,  duly  strid  by  C.  P.  Oliver, 
sheriff.  At  said  BherifTs  sale,  J.  H.  Brad;r 
purchased  said  property  tor  the  sum  of  $100, 
ttiat  being  the  highest  and  best  Ud.  (18)  That 
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prior  to  Bald  sale  said  WlUlam  Fields  served  a 
notice  on  said  C.  P.  OllTer,  fltieriff.  In  which 
he  claimed  to  be  the  owner  of  said  property. 
<14)  That  prior  to  the  expiration  of  the  time 
for  redemption  of  said  pr<^)erty  from  sale  on 
the  Judgment  In  the  case  of  J.  H.  Brady 
against  Nora  and  Patrick  Linehan,  aald  Wil- 
liam PMds  tendered  the  defendant  C.  P.  Ol- 
iver, sheriff,  the  amount  hid  by  plaintiff,  and 
interest  and  costs,  to  wit,  5112,  and  thereupon 
said  sheriff  Issued  to  said  William  Fields  a 
certificate  of  redemption,  and  said  sum  of 
$112  is  now  In  the  hands  of  said  sheriff.  (15) 
That  C.  P.  Oliver,  defendant  herein.  Is  the 
sheriff  of  Elmore  county,  and  has  been  since 

the    day  of  January,  1895.    (16)  That 

plaintiff,  on  the  4th  day  of  September,  1805, 
demanded  of  said  sheriff,  O.  P.  Oliver,  that  he 
execute  to  him  a  sherifTs  deed  to  said  prem- 
ises, but  said  sheriff  refused,  and  still  refuses, 
BO  to  do,  although  the  time  for  redemption  had 
expired  at  the  time  of  said  demand.  (IT) 
That  the  defendants  Nora  and  Patrick  Line- 
han have  not  redeemed  said  property,  or  of- 
fered to  redeem  the  same." 

The  findings  of  fact  aforesaid  were  with- 
in the  issues  made  by  the  pleadings,  and 
Judgment  was  entered  for  plaintiff  in  ac- 
cordance with  the  facts,  adjudging  the  as- 
signment of  Judgment  made  by  Nora  and 
Patrick  Linehan  to  the  defendant  William 
Fields,  and  the  sale  under  said  Judgment,  to 
be  void;  also  adjudging  the  deed  made  by 
James  D.  Gray,  sheriff,  to  William  Fields, 
to  be  void;  also  adjudging  the  certificate 
of  redemption  of  the  property  in  question 
Issued  to  William  Fields  by  C.  P.  Oliver,  as 
sheriff,  to  be  void;  directing  the  said  sheriff 
to  make  a  deed  to  the  plaintiff  of  said  prem- 
ises; and  restraining  the  defendants  from 
asserting  any  rigut,  title,  or  Interest  in  or 
to  said  premises.  This  Judgment  was  en- 
tered on  the  1st  day  of  June,  189G.  The  de- 
fendant William  Fields  proposed  a  bill  of 
'exceptions  setting  forth  the  evidence  Intro- 
duced on  the  trial,  and  the  rulings  of  the 
court  excepted  to  by  the  said  defendant, 
which  bin  of  exceptions  was  settled  on  the 
10th  day  of  June,  1806.  On  the  22d  day  of 
September,  1806,  the  defendant  Fields  ap- 
pealed from  said  Judgment  to  this  court 
No  motion  for  new  trial  was  made. 

The  appellant  has  assigned  several  errors, 
some  of  which  are  that  certain  findings  of 
fact  made  by  the  trial  court  are  not  sup- 
ported by  the  evidence.  This  appeal  heing 
from  the  Judgment  alone,  and  not  having 
been  taken  within  GO  days  after  the  rendi- 
tion of  the  Judgment  appealed  from,  we 
cannot  review  the  evidence  or  the  excep- 
tions that  the  evidence  does  not  support  the 
findings.  See  Rev.  St  §  4807.  The  com- 
plaint alleged  the  facts  found,  and  conclud- 
ed with  the  following  prayer:  "(1)  That 
the  sale  and  assignment  of  said  Judgment 
and  decree  by  said  Nora  and  Patrick  Line- 
han to  said  William  Fields  be  set  aside,  and 
the  same  declared  null  and  void.   (2)  That 


the  said  certificate  and  deed  by  said  sheriff 
to  said  Fields  he  set  aside,  and  that  the 
same  be  declared  null  and  void,  and  of  no 
effect.  (S)  That  said  Nora  and  Patrick 
Linehan  and  said  William  Fields  be  forever 
enjoined  by  a  restraining  order  of  this  court 
from  asserting  any  right,  title,  or  interest  in 
or  to  the  said  premises,  or  any  part  of  the 
same."  *'(«)  That  the  said  C.  P.  Oliver, 
sheriff  of  said  Klmore  county,  be  ordered 
and  directed  to  execute  and  deliver  a  deed 
of  said  premises  to  this  plaintiff,  J.  U. 
Brady,  in  compliance  with  the  sale  of  said 
premises  by  said  sheriff  on  the  9th  day  of 
Febrnary,  1805,  and  that  the  said  sheriff  be 
directed  by  order  of  this  court  to  place  this 
plaintiff  in  possession  of  said  premises;  and 
for  such  other  relief  as  may  to  this  honor- 
able court  seem  Just."  The  defendant  de- 
murred to  the  complaint  on  the  following 
grounds,  to  wit:  "(1)  That  the  complaint 
does  not  state  facts  sufflcient  to  constitute  a 
cause  of  action.  (2)  That  there  Is  a  mis- 
joinder of  parties.  In  this:  that  O.  P.  Oliver, 
as  sheriff,  is  improperly  joined  as  defendant 
with  Mrs.  Nora  Linehan,  Patrick  Linehan, 
and  William  Fields.  f3)  That  there  is  a 
misjoinder  of  actions,  In  this:  there  is  an 
action  against  the  sheriff  to  compel  him  to 
execute  a  deed  under  execution  sale  with 
one  against  other  defendants  to  set  ,  aside 
transfers,  and  with  title."  The  trial  court 
overruled  the  demurrer. 

The  first  ground  of  demurrer  was  not  well 
taken,  as  the  facts  alleg€^d  stated  a  cause 
of  action.  The  second  and  third  grounds 
of  demurrer  are  not,  in  our  opinion,  well 
taken,  for  the  following  reasons:  The  ob- 
ject of  this  suit  was  to  determine  the  rights 
of  the  plaintiff  In  and  to  the  realty  in  ques- 
tion, both  as  against  the  sheriff  and  the 
other  defendants.  The  sheriff  had  sold  to 
him  at  execution  sale,  but  had,  owing  to  the 
claims  of  the  defendants,  refused  to  make 
him  a  deed.  If  the  plaintiff  had  sned  the 
sheriff  alone,  the  court  should  have  requir- 
ed that  Fields  and  the  Llnehans  be  made  de- 
fendants. Under  section  4102,  Rev.  St.,  all 
four  of  the  defendants  are  proper  parties  to 
the  action,  as  a  judgment  In  favor  of  plain- 
tiff would  affect  all.  But  the  Llnehans  filed 
their  disclaimer,  and  the  defendant  sheriff 
filed  an  answer  In  the  nature  of  a  disclaim- 
er, and  in  which  he  alleged  that  he  was 
ready  and  willing  to  do  whatever  the  court 
directed  him  to  do  In  the  premises.  The 
case  was  contested  solely  by  the  defendant 
Fields,  who  prosecutes  this  appeal.  There 
was  only  one  cause  of  action  stated  in  the 
complaint  In  alleging  and  proving  this 
cause  of  action  it  was  necessary  to  pass  on 
the  validity  of  certain  transfers.  Neither 
the  practice  under  our  Code  nor  equity  prac- 
tice proper  contemplate  that  a  man  who  is 
entitled  to  a  deed  shall  be  comi>olIed  to 
bring  as  many  suits  aa  there  may  be  ques- 
tions involved  or  adverse  claimants  Inter- 
ested.   The  rules  of  practice  In  force  In 
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this  larMlcUon  mre  tonnDlated  to  prevent 
mnltlpllcltr  of  snltB,  vexatious  delays  1b 
litigation,  and  to  settle  complicated  dtepntes 
by  brlng^  ta  as  defendant  any  person  vho 
has  or  claims  an  Interest  adverse  to  the 
plalntur,  or  who  Is  a  necessary  party  to  a 
complete  determination  of  the  questions  In- 
volved therein.  The  plaintiff  brought  his 
suit  to  obtain  a  sheriff's  deed  conv^ing  the 
title  to  the  lot  in  question  from  13ie  Une- 
hans;  therefore  the  LInebans  were  neces- 
sary parties.  The  defendant  Fields  claimed 
an  Interest  in  and  to  the  said  lot  adversely 
to  the  plaintiff;  therefore  he  was  a  proper 
party.  If  the  plaintiff  obtained  his  deed,  he 
must  do  BO  from  the  sheriff*  who  had  re- 
fused to  make  it;  therefore  tiie  sheriff 
was  a  proper  party.  The  plaintiff  claimed 
to  be  entitled  to  a  sheriff's  deed  conveying 
said  lot  to  him  from  the  defendant  Nora 
lanehaUf  while  the  defendant  Fields  dalmed 
to  be  the  owner  of  said  lot;  and  by  reason 
of  his  claim  the  sheriff  would  not  make  the 
deed  to  plaintiff.  Under  these  conditl<m8  It 
was  proper  to  settle  the  whole  controversy 
In  <me  action,  and  the  demurrer  was  prop- 
ttly  overruled. 

The  findings  of  fact  made  by  the  court, 
which,  tor  reasons  heretofore  i^ven,  will 
not  be  reviewed  or  disturbed,  support  the 
judgment  From  sakl  findings  of  fact  it  aii- 
pears  that  Nora  ZJnehan  and  her  husband, 
Patrick  linehan,  borrowed  91|300  from  the 
plaintiff,  and  gave  a  noto  therefor,  secured 
1^  mortgage  npon  the  lot  In  controvert,  on 
the  ISth  day  of  December,  1890,  which 
mortgage  was  duly  recorded;  that  plaintiff 
commenced  a  salt  to  foreclose  his  said  mort- 
gage, February  15,  ISM,  and  on  the  same 
day  filed  a  Us  pendens  notice  In  the  county 
recorder's  office  In  Elmore  county,  stating 
the  object  of  the  suit,  and  daimlng  a  flrat 
lien  on  the  said  lot;  that  on  the  same  day 
she  purchased  said  lot  Nora  Linehan  bought 
a  mortgage  given  thereon  the  former 
owner,  A.  D.  Thompson,  to  one  John  B. 
Byrne,  and  which  was  foreclosed  by  decree 
of  the  district  court  in  and  for  Elmore  coun- 
ty on  the  7th  aay  of  November,  1893,  in  a 
snlt  between  Westhelmer  &  Sons  and  the 
Linehans,  la  which  said  Nora  Linehan  was 
adjudged  to  have  a  first  lien  on  said  lot; 
that  during  the  pendency  of  said  action 
brought  by  the  plaintiff  to  foreclose  his 
mortgage,  the  said  Nora  Linehan  and  hus- 
band, Patrick  Linehan,  assigned  the  Judg- 
ment of  foreclosure  of  said  Byrne  mortgage 
to  the  defendant  Fields,  and  under  which 
the  defendant  Fields  purchased;  that  said 
assignment  was  made  by  the  Linehans  for 
the  purpose  of  defrauding  the  plaintiff,  and 
that  the  defendant  Fields  knew  of  and  par- 
ticipated In  such  fraudulent  Intent  The  ap< 
pellant  does  not  stand  in  the  position  of  an 
Innocent  purchaser,  hut  had  notice  of  the 
claim  of  the  plaintiff,  and  his  alleged  rlgbt 
In  the  premises  was  conceived  In  fraud,  and 
canno^  therefore,  avail  him  against  the  te- 


spondent  nie  flndli^  of  fact  being  with- 
in the  Issues  made  by  the  pleadings,  and  tbe 
Judgment  being  supported  by  the  findings 
and  tbe  pleadings,  the  Judgment  appealed 
from  Is  i^rmed,  with  costs  to  the  respond- 
ent 

8T7LLIVAN,  a  J.,  and  HUSTON,  J„  con- 
cur. 


(5  Idaho.  1S2) 

NORTHWESTERN    A    PAOIFIO  HTPO- 
THEEE  BANK  v.  RAUCH  et  al. 
(Supreme  Court  of  Idaho.  Jan.  14,  1898.) 

AcaXOWLBDOMBNT    BT    HaHRIBD   WoHAK  —  DIS- 
MISSAL 

1.  A  substantial,  and  not  a  literal,  compliance 
with  the  statute  in  the  certificate  of  acknowl- 
edgment to  a  conveyance  of  real  estate  by  a 
married  w<Hnan,  Is  all  that  the  law  requires. 

2.  Plaintiff  coounenced  a  suit  to  foreclose  a 
mortgage,  making  the  mortgagors  and  two 
others  (the  latter  being  snbaeqoecLt  parchaa«a 
of  the  mortgage)  parties.  The  last  two  par- 
ties were  in  default.  The  mortgagors  answra- 
ed,  denying  the  execntion  and  acknowledgment 
of  the  mortgnge,  and  asking  afflrmatire  relief. 
The  proofs  being  in,  plaintiS  moved  to  d^miss 
the  action  as  to  the  mortgagors,  waiving  any 
claim  for  a  deficiency  jadgment,  which  motion 
was  granted  by  the  court  Hdd,  that  the  actum 
of  the  coart  was  error, 

(Syilabna  hy  the  Court) 

Appeal  from  district  court,  Latah  county; 
W.  G.  Piper,  Judge. 

Action  by  the  Northwestern  A  Pacific  Hj- 
potheek  Bank,  a  corporation,  against  A. 
Bauch,  Margaret  E.  Rauch,  J.  D.  Hunter, 
and  MoUIe  Hunter.    Plaintiff  had  judgment 

A.  Rauch  and  Margaret  E.  Ranch  appeal  from 
the  Judgment  and  from  an  order  dismissing 
the  action  as  to  them.  Reversed  and  remand- 
ed. 

George  W.  Good%  for  appellants.  Fom^, 
Smith  &  Hoore,  for  respondent 

HUSTON,  J.  On  the  21st  day  of  January, 
1893,  the  defendants  A.  Bauch  and  Margaret 

B.  Rauch,  his  wife,  executed  and  delivered 
to  the  plaintiff,  through  its  agent  at  Moscow, 
Latah  coun^,  Idaho,  two  promissory  notes, 
f(Hr  the  sum  of  fSOO  each.  Both  of  said 
notes  bore  Interest  at  the  rate  of  10  per  cent 
per  annum,  and  in  each  was  a  provision  for 
the  payment  of  an  attorney's  fee  of  $50  In 
case  of  suit  thereon.  At  the  same  time  said 
defendants  executed  and  delivered  to  plain- 
tiff, through  its  said  agent,  and  for  the  pur- 
pose of  securing  the  payment  of  said  notes, 
a  mortgage  upon  certain  real  estate  situated 
In  Latah  county,  state  of  Idaho,  for  a  like 
sum.  Default  having  been  made  in  the  con- 
ditions of  said  mortgage,  this  suit  was  insti- 
tuted to  foreclose  the  same.  The  defendants 
J.  D.  Hunter  and  Molly  Banter,  his  wife, 
were  Joined  as  subsequent  purchasers  or  In- 
cumbrancers, and  made  default  The  answer 
of  the  defendants  A.  Rauch  and  Margaret  B. 
Rauch  denies  the  execution  of  the  mortgagee, 
denies  the  adtnowledgment  of  the  execution 
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bj  either  of  tbem,  and  denies  the  ownership 
by  plaintiff  of  the  mortgage.  The  answer 
also  alleges  that  the  real  estate  Included  In 
and  Incumbered  by  said  mortgage  was  the 
separate  property  of  the  said  Margaret  E. 
Rauch.  The  execution  of  the  promissory 
notes  was  admitted  by  defendants  Ranch. 
Defendants  also  allege  that  said  mortgage 
casts  a  cloud  upon  the  title  to  said  land  de- 
scribed therein,  and  that  by  reason  thereof 
tbe  defendants  hare  been  unable  to  sell  or 
dispose  of  the  same,  and  have  suffered  dam- 
age In  consequence  to  the  amount  of  fSOO, 
and  pray  Judgment  for  that  amount,  and  also 
for  a  decree  declaring  said  mortgage  null 
and  void.  The  case  was  tried  before  the 
court  without  a  Jury,  and  judgment  rendered 
In  favor  of  plaintiff  for  the  foreclosure  of  the 
mortgage,  from  which  Judgment,  and  also 
from  an  ordet  and  Judgment  of  said  district 
court  dismissing  said  action  as  to  said  de- 
fendants A.  Rauch  and  Margaret  E.  Rauch, 
tbis  appeal  Is  taken. 

The  first  error  assigned  by  appellants  Is 
the  admission  in  evidence  of  a  deed  from  de- 
fendants Rauch  to  J.  D.  Hunter  executed  on 
the  8th  February,  18&4.  Defendants'  objec- 
tion to  the  Introduction  of  this  deed  was 
based  upon  the  ground  that  it  was  "Incom- 
petent, Irrelevant,  and  Immaterial."  We 
think  that  defendants'  objection  was  well 
taken,  and  should  have  been  allowed.  We 
do  not  see  In  what  the  relevancy,  materiality, 
or  competency  of  this  evidence  consists. 
Plaintiff  had  made  Hunter  and  his  wife  par- 
ties defendant  In  his  action,  and  they  had 
both  defaulted.  Bow,  then,  was  It  essential 
to  the  establishing  of  plaintiffs  case  that  title 
shotdd  be  shown  In  Hunter?  The  defatdt  of 
Hunter  admitted  that  be  claimed  an  Interest 
In  tbe  land,  but  that  It  was  subject  to  the 
mortgage  of  plaintiff.  The  admission  of  tbl4 
evidence  was  error. 

As  appellants  apparently  do  not  Insist  upon 
the  second  error  assigned,  we  pass  It;  simply 
saying  that  we  do  not  consider  It  well  taken. 
We  think  the  evidence  of  Orierson  was  prop- 
erly admitted. 

The  third  asrignm^t  of  error  Is  based  up- 
on tbe  admission  In  evidence  of  the  mortgage 
sued  npon,  for  the  reason  that  the  certificate 
of  acknowledgment  thereon  was  not  In  sub- 
stantial compliance  wltb  sections  2021,  2022, 
and  2960  of  the  Code  of  this  state.  Said  cer^ 
tificate  Is  as  follows:  "I,  Ii.  F.  Williams,  a 
notary  public  in  and  for  the  said  county  and 
state,  do  hereby  certify  that  on  this  30tb 
day  of  Jan.,  1803,  personally  ai^eared  be- 
fore me  A.  Rauch  and  Margaret  B.  Rauch, 
hlB  wife,  to  me  known  to  be  the  Individuals 
described  In,  and  who  executed,  the  within 
Instrument,  and  acknowledged  that  they  sign- 
ed and  sealed  the  same  as  their  free  and  vol- 
tmtary  act  and  deed,  for  the  uses  and  pur- 
poses therein  mentioned.  And  I  further  cer- 
tify that  I  did  fully  apprise  the  said  Mar^ 
garet  IB.  Randi,  wife  of  the  said  A.  Bauch,  of 
the  contents  of  saM  Instnment,  and  of  her 


rights  thereto,  and  tbe  effect  of  signing  the 
same,  and  that  she  did  then,  freely  and  vol- 
imtarily,  separate  and  apart  from  her  said 
husband,  sign  and  acknowledge  said  Instru- 
ment Crlven  under  my  hand  and  official  seal 
this  30th  day  of  Jan.,  1803.  L.  F.  Williams, 
Notary  Public.  ISeal.]"  We  think  this  cer- 
tificate Is  In  substantial  ctmipllance  with  tbe 
provisions  of  our  statutes.  Section  2060, 
Rev.  St  Idabo,  Is  as  follows:    "Territory  of 

Idaho,  County  of  ■  ,  ss.:    Ou  this   

day  of  ,  In  the  year  of  ,  before  me 

(here  Insert  the  name  and  quality  of  the  offi- 
cer) personally  appeared  ,  known  to  me 

(or  proved  to  me  on  the  oath  of   )  to 

be  the  person  whose  name  Is  subscribed  to 
tbe  within  instrument  described  as  a  mar- 
ried woman,  and  upon  an  examination  with- 
out the  hearing  of  her  husband,  I  made  her 
acQuainted  with  tbe  contents  of  the  Instru- 
ment, and  thereupon  she  acknowledgod  to 
me  that  she  executed  tbe  same  and  that  she 
does  not  wish  to  retract  such  execution."  Tbe 
intent  and  purpose  of  the  statute  are  to  pro- 
tect the  rights  of  a  married  woman  from  tbe 
dictation  or  domination  of  tbe  marital  com- 
panion. The  end  sought  by  the  law  is  not 
to  enable  married  women,  either  at  the  sug- 
gestion or  dictation  of  their  husbands,  to  per- 
petrate a  fraud,  by  seeking  to  avoid,  upon 
a  mere  technicality,  what  was,  at  the  time  It 
was  made,  a  fair  and  honest  transaction,  tbe 
benefits  of  which  have  heeu  received  and  en- 
joyed, either  directly  or  indirectly,  by  the 
party  seeking  to  avoid  It.  The  statute  does 
not  require  a  literal,  but  a  substantial,  com- 
pliance therewith.  If  tbe  certificate  shows 
the  acknowledgment  to  have  been  the  free 
and  voluntary  act  of  the  wife,  uninfluenced 
by  fear  of,  or  duress  by,  her  husband,  and 
that  at  the  time  of  making  tbe  acknowledg- 
ment she  was  fully  advised  of  the  character 
of  tbe  instrument  irtie  was  executing  and  the 
effect  of  her  act  and  such  acknowledgment 
was  separate  and  apart,  and  without  tbe 
hearing,  of  her  husband,  we  think  the  ex- 
igency of  tbe  law  Is  fully  met  See  Schley 
V.  Car  Co.,  120  U.  S.  576,  7  Sup.  Ot.  730; 
Belcber  v.  Weaver,  46  Tex.  203,  and  the  cases 
there  cited.  In  Belcher  t.  Weaver  the  court 
says:  "The  general  rule  upon  this  subject 
Is  that  there  must  be  a  substantial,  though 
not  a  literal,  compliance  with  tbe  terms  of 
the  statute,  and  that  althou^  words  not  In 
the  statute  are  used  in  the  place  of  others 
that  are,  or  words  In  the  statute  are  omitted, 
yet  If  the  meaning  of  tbe  words  used  Is  the 
same,  or  they  repres^t  the  same  fact,  or  If 
the  omission  of  a  word  or  words  Is  Immate- 
rhd,  or  can  be  snpi^ied  by  a  reasonable  and 
fair  construction  of  the  whole  Insbrmnent 
the  certificate  will  be  held  sufficient"  The 
defendants  deny  the  execution  and  acknowl- 
edgment of  the  mortgage  by  themselves,  or 
either  of  them.   To  meet  this  denial,  plalntllf 

I calls  one  J.  D.  Hunter,  whose  name  appears 
npon  said  mortgage  as  a  witness,  together 
wiHi  the  name  of  L.  F.  Williams;  the  lattor 
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Delog  tbe  notary  before  whom  the  acknowl- 
fidgment  of  the  mortgage  purports  to  bare 
been  taken.  Hunter  was  a  member  of  the 
firm  of  Hunter  Bros.,  who  were  the  a^nts  of 
tbe  plaintiff  at  tbe  time  the  loan  to  secure 
which  the  mortgage  was  given  was  negotiat- 
ed. Hunter  testified  that  he  signed  his  name 
as  a  witness  to  the  signatures  of  the  mort- 
gagors, bnt,  upon  cross-examination,  declines 
to  swear  that  he  saw  Margaret  E.  Ranch 
sign  her  name  to  the  mortgage.  F.  H.  Grler- 
80D,  a  witness  called  by  the  plaintiff  as  an  ex- 
pert, testifies,  after  making  comparison  of 
the  signatures  of  Margaret  E.  Ranch  upon  tbe 
no  tea,  the  execution  of  which  was  admitted 
by  the  defendants  in  their  answer,  with  the 
signatures  of  Margaret  S.  Ranch  on  the  mort- 
gage and  the  deed  to  J.  D.  Hunter,  that  In 
his  opinion  "the  same  party  made  all  three 
signatures."  Except  the  introduction  of  the 
mortgage,  this,  we  bellere,  constitutes  sub- 
stantially all  tbe  evidence  offered  by  tbe  plain- 
tiff upon  this  question.  The  defendant  A. 
Baucb,  testifying  upon  the  subject,  says:  "I 
signed  It  [the  mortgage]  at  home  about  the 
date  on  the  mortgage.  Don't  know  what  the 
date  Is.  Mr.  J.  D.  Hunter  gave  me  tbe  mort- 
gage, and  I  taken  It  up  to  the  house,  and  I 
sign  my  name  there,  and  I  left  It;  and  I  do 
not  think,  whether  my  wife  signed  It  or  not 
there.  I  don't  know  anything  about  her 
signing  It  I  do  not  know.  She  signed  It 
there  If  she  signed  It  at  all,  and  then  I  car- 
ried It  down  to  the  oflOce  of  Mr.  Hunter,  and 
he  took  It  off  to  Mr.  WlUlams,  and  Mr.  Wil- 
liams signed  It  there  in  tbe  bank.  I  did  go 
witb  him  from  bis  office  to  Mr.  Willams* 
office.  My  wife  was  not  present  Mr.  WH- 
liams,  tbe  notary  public  me  and  Mr.  Hunter 
appeared  before,  did  not  go  up  to  my  bouse. 
I  carried  it  down  to  Mr.  Hunter,  and  Mr. 
Hunter  and  I  went  over  to  tbe  bank,  and 
Mr.  Williams  signed  It  and  Mr,  Hunter  took 
it  and  that  Is  the  last  I  saw  of  It  *  *  • 
My  wife  was  sick.  She  was  sick,  and  could 
not  go  down.  She  could  not  go  downtown. 
Had  not  been  all  winter.  •  •  •  Mr.  Hunt- 
er and  I  went  to  the  bank,  and  Mr,  Hunter 
Introduced  me  to  Mr.  Williams,  and  told  blm 
that  be  had  an  Instrument  there  that  he 
would  like  to  have  blm  take  tbe  acknowledg- 
ment of;  and  he  just  took  it  and  looked  at 
It  and  signed  his  name  to  it;  and  we  took  It 
and  went  back  to  Mr.  Hunter's  office.  Yes; 
my  wife's  name  appeared  on  that  mortgage 
at  that  time.  My  wife,  Margaret  E.  Rauch, 
nerer  at  any  time  acknowledged  tbe  execution 
of  that  mortgage  to  F.  Williams,  as  a  notary 
public,  or  to  any  other  notary  public."  Mar- 
garet E.  Ranch,  defendant  testified:  "Mr. 
Baucb  brought  tbe  mortgage  up  there,  and 
left  It  there  [meaning  tbe  bouse  of  defend- 
ants], but  there  was  never  any  notary  came. 
I  never  seen  any  notary,  and,  as  to  tbe  no- 
tary that  signed  this,  I  never  met  Mr.  Wil- 
liams is  a  gentleman  I  never  met  I  am  un- 
acqnahited  vrlth  hhn,  altogether,  and  I  never 
saw  no  other  notary.  There  was  no  aclulow^ 


edgment  taken  before  me,  •  •  •  He  [Wil- 
liams] was  never  there  (at  my  house),  to  nay 
certain  knowledge.  I  do  not  know  him.  I 
never  met  him."  Clara  E.  Ranch  testiftea 
that  she  was  taking  care  of  her  mother  dar- 
ing the  months  of  January  and  February, 
1S93;  that  her  mother  was  sick,  and  confined 
to  her  bed  most  of  the  time;  that  her  mother 
was  unable  to  go  downtown,  and  did  not  go; 
that  neither  U  P.  Williams  nor  any  other  no- 
tary came  to  the  iiouse.  L.  F.  Williams,  the 
notary  who  purports  to  have  taken  the  ac- 
knowledgment was  called  by  tbe  defendants^ 
and  tbe  following  question  was  put  to  him: 
"Q.  Mr.  Wllllanu,  state,  to  tbe  best  of  your 
knowledge,  whether  you  was  ever  at  tbe  resi- 
dence and  home  of  Mr.  and  Mrs.  Ranch,  es- 
pecially since  tbe  Ist  day  of  January,  1893, 
and  more  particularly  on  the  30th  day  of  Jan- 
uary, 1893,  to  the  best  of  your  knowledge."' 
To  which  question  witness  answered:  "A. 
To  tbe  best  of  my  knowledge,  I  have  never 
been  at  their  place  of  residence  since  tbey 
have  owned  the  property.  I  was  there  once 
before  tbey  bought  It,  bnt  never  been  on  the 
property  since  they  bought  It  to  my  knowl- 
edge." Ibis  witness  was  not  Interrogated  by 
tbe  plalntUTs  connsd,  either  vpon  direct  or 
cross  examination. 

While  It  may  be  conceded  to  be  the  role 
that  tbe  officer  taking  tbe  acknowledgment 
will  not  be  permitted  to  impeach  or  deny  his 
own  certificate,  we  do  not  find  that  it  has 
ever  been  held  that  such  officer  is  excluded 
from  testifying  to  sustain  bis  certificate. 
The  defendants  Rauch  both  testify  positlvdy 
that  Margaret  E.  Rauch  never  did  acknowl- 
edge the  execution  of  the  mortgage,  and  not 
only  tbey,  but  two  members  of  the  family, 
testify  to  facts  strongly  corroborative  of  the 
statements  of  defendants.  The  defendant  A. 
Rauch  testifies  to  the  manner  in  which  what 
purports  to  be  the  acknowledgment  was 
taken.  If  his  account  was  false,  it  could 
have  been  easily  disproved  by  both  the  wit- 
nesses J.  D,  Hunter  and  L.  F.  Williams,  and 
yet  no  attempt  in  that  direction  was  made 
by  the  plaintiff.  Conceding  the  rule  to  be 
as  claimed  by  respondent  that  "tbe  evidence 
to  impeach  the  certificate  must  be  clear  and 
convincing  beyond  a  reasonable  doubt"  (Am. 
&  Eng.  Enc.  Law  [2d  Ed.]  p.  512,  and  cases 
cited  in  notes),  still  tbe  positive  denial  by  the 
defendant  Margaret  E.  Ranch  that  she  ever 
acknowledged  the  execution  of  the  mortgage, 
or  that  she  knew  or  ever  saw  the  notary  be- 
fore whom  tbe  same  purports  to  have  been 
taken;  tbe  fact  that  she  was  unable  to  leave, 
and  had  not  left,  her  bouse  during  the  months 
of  January  and  February,  1893;  tbe  detailed 
statement  of  tbe  defendant  A.  Rauch  as  to 
the  manner  In  which  the  purported  acknowl- 
edgment was  taken  (a  proceeding  by  no 
means  entirely  without  precedent);  the  Cact 
that  although  tbe  notary  was  upon  tbe  wit- 
ness stand,  the  plaintiff  declined  to  question 
him  as  to  the  taking  of  the  acknowledgment 
^convince  na,  boyond  the  shadow  ot  a  donb^ 
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tbEt  the  statement  of  the  defettdant  A.  Baaeb 
as  to  the  manner  of  taking  the  adcnowledg- 
ment  was  correct,  and  sfaoald  obtain,  aa 
against  the  certificate. 

The  granting  of  the  motion  <rf  plaintiff  to 
dismiss  the  action  as  to  the  defendants  A. 
Ranch  and  Mo^aret  BL  Ranch,  the  only  de- 
fendants before  the  eonrt,  and  who  had  by 
their  answer  songfat  afflrmatlre  r^e^  was 
error.  This  action  of  the  conrt  1b  not  snp- 
ported  by  any  anthorl^  we  hare  been  able 
to  find,  and  Is  so  reimgnant  to  principle,  be- 
sides being  in  derogation  of  the  statute,  that 
we  do  not  feet  called  upon  to  discuss  It.  TtM 
jndgment  the  district  conrt  Is  rerwsed, 
and  the  cause  remanded,  with  Instmctlona  to 
the  district  conrt  to  overmle  the  motion  of 
[daintlfl  to  dismiss  the  action  as  to  defmd* 
ants  A.  Kauch  and  Margaret  E.  Baneh,  and 
for  further  proceedings  In  accordance  with 
this  opinion. 

SCFI<LITAN,  a  J.,  and  QUABIiBia,  J.,  con- 
cnr. 

(6  IdsbOk  652) 

BUNNELL  &  BNO  INV.CO.T.OUBTIS  «t  oLi 

(Bnprcme  Conrt  ot  Idaho.  Dee^  18,  1887.) 

CssTinaATS  or  AcKNOVLSSGirBST— RsroniuTiov 
— BcmKo  Anns  JcDeMBjrr— FaBsrap. 

■nous  ON  APPBAL. 

1.  If  the  eckaowledgment  of  a  married  vn^ 
man  to  a  deed  or  other  iiiBtrument  Is  correctly 
made,  bat  defectiTely  certified,  such  certificate 
of  ackoowiedfirment  may  be  reformed  by  judg- 
ment of  the  district  court,  under  the  proTislons 
of  title  6  of  chapter  3  of  the  Civil  Code,  so  as 
to  malte  the  certificate  correctly  state  the  ac- 
knowledgment 

2.  An  erroneous  judgment  cannot  be  set  aside 
on  motion  or  application  made  more  than  six 
months  after  Juajgiment;  and  when,  on  motioa 
to  set  aside  a  Judgment,  It  appears  that  the 
court  had  jurisdiction  of  the  subject-matter  of 
the  action,  and  of  the  person  of  the  defendaut, 
the  motion  should  be  denied,  however  erroneous 
the  judgment  may  be,  the  remedy  of  the  ag- 
grieved perty  being  by  appeal,  ana  not  by  mo- 
tion. 

3.  In  the  absence  of  any  showing  to  the  con- 
trary. It  will  be  presumed  that  the  trial  court 
made  all  necessair  findings  of  fact,  or  that  sndi 
findings  were  waived. 

(ByUabos  by  the  Court.) 

Appeal  from  district  court,  Ada  comity;  O. 
O.  Stockslager,  Judge. 

Action  by  the  Bunnell  &  Eno  Investment 
Company  against  Susan  L.  Curtis  and  others. 
Plaintiff  had  judgment  From  an  order  over- 
mllng  a  motion  to  set  aside  the  judgment,  Su- 
san L.  Curtis  appeals.  Affirmed. 

John  T.  Morgan,  for  appellant  J.  H.  Rich- 
ards  and  S.  L.  Tipton,  for  respondent 

QUARLES,  J.  ITUs  action  was  commenced 
by  the  plaiutlCF  to  foreclose  a  mortgage.  Judg- 
ment of  foreclosure  was  rendered  April  6, 1805. 
On  February  3,  ]Uil7,  the  defendant  Susan  L. 
Curtis  served  notice  of  motion  and  statement 
of  mDtlcm  to  set  aside  the  Judgment,  for  want 
of  jurisdiction  In  the  court  to  render  said  Judg- 

Altdiearing  denied. 


moit  which  moticm  was  heard  on  FetmuiT 
26,  18&7,  and,  by  order  at  the  trial  court,  over- 
mled.  from  which  oxder  said  defendant  ap- 
peals. 

The  principal  contention  oC  the  iq^ellant  la 
that  the  mortgage  In  question  was  void,  for 
the  reason  that  the  acknowledgment  thereto 
was  not  made  and  certified  in  the  manner  re- 
quired by  law.  The  certificate,  or  that  part 
of  It  in  qnestion,  Is  as  follows:  "And  the  said 
Susan  L.  Curtis,  wife  of  the  said  Edward  J. 
Curtis,  havhig  been  by  me  first  made  acquaint- 
ed with  the  contents  of  said  Instnunent,  ac- 
knowledged to  me,  on  examination  apart  from 
and  without  the  bearing  of  her  husband,  that 
she  executed  the  same  freely  and  Tohmtarlly, 
without  fear  or  compulsion  or  nndne  Influence 
of  her  husband,  and  that  she  does  not  wish  to 
retract  the  execnUon  of  Oie  same."  Said  mort- 
gage TPaa  a(ftnowledged  before  Jonas  W. 
Brown,  notaiy  pnbUc,  November  13,  1892. 
The  complaint  alleges  facts  showing  that  said 
Susan  L.  OorUs  acknowlec^red  said  mortgage 
In  the  manner  required  by  law,  and  asked  for 
a  rrtormation  of  said  certificate  of  acknowl- 
edgment The  lodgment  corrected  or  reform- 
ed the  certificate,  so  as  to  make  It  conform  to 
the  facts.  !l1ie  appellant  urges  with  much 
Bsrlonsness  that  said  certificate  of  acknowledg- 
ment was  void;  that  the  certificate  Is  a  pert 
of  the  mortgage,  and  cannot  be  reformed;  that 
the  acknowledgment  Is  shown  by  the  certifi- 
cate to  be  void;  and  tiiat,  the  acknowledgment 
being  void,  the  mortgage  was  void;  and  that 
the  court  had  no  Jurisdiction  to  reform  the 
certificate  of  acknowledgment,  or  to  render 
Judgment  foreclosing  said  mortgage. 

Title  6  of  chapter  3  of  the  Civil  Code  of 
Idaho,  covering  sections  29S0  to  2976,  inclu- 
sive. Rev.  St,  contains  all  of  the  statutory  law 
oi  Idaho  relating  to  acknowledgments  of  In- 
struments both  by  married  as  well  as  by  un- 
married persona.  This  chapter  covers  all  ac- 
knowledgments, and  points  out  and  directs 
bow  they  shall  be  made,  and  how  certified: 
and,  after  directing  how  acknowledgmentt: 
shall  be  made  and  certified,  said  chapter,  at 
section  2971,  provides  as  follows:  "When  thi* 
acknowledgment  or  pro(tf  ot  the  ezecutloa  of 
an  Instrument  Is  properly  made,  but  defective 
ly  certified,  any  party  Interested  may  have  ai 
action  in  tbe  district  court  to  obtain  a  Judg 
ment  correcting  the  certificate."  In  said  chap 
ter  the  legislature  have  provided  all  necessary 
rules  relating  to  the  acknowledgment  of  In- 
struments, and  the  certification  thereof,  ami 
have  provided  for  the  cturecUon  of  defective 
certificates  of  acknowledgment  Appellants 
contend  that  section  2971.  above  quoted,  does 
not  apply  to  certificates  of  acknowledgment 
by  married  women.  To  this  view  we  cannot 
assent  Said  section  makes  no  exception  as 
regards  tbe  certificate  of  acknowledgment  of 
a  married  woman.  In  the  preceding  sections 
of  said  chapter  the  manner  of  proving  the 
execution  of  instruments  by  single  persons 
and  by  married  women  is  provided,  as  Is  alfio 
the  manner  of  preserving  tbe  evidence  of  such 
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execution.  Section  2071,  supra,  refers  to,  an& 
was  Intended  to  refer  and  apply  to,  all  defec- 
tive certificates  of  acknowledgment,  whether 
made  by  single  or  married  persons;  and  we 
could  not  hold  otherwise  without  interjecting 
a  provision  into  said  chapter  of  the  Code 
which  Is  not  there,  and  which  the  l^lslature 
evidently  Intended  should  not  be  Incorporated 
Into  said  chapter.  It  Is  urged  that  if  sec- 
tion 2071,  supra.  Is  held  to  apply  to  certificates 
of  acknowledgment  of  a  married  woman,  it 
win  be  Injurious  to  the  rights  of  married 
women,  and  that  their  interests  require  that  i 
the  said  section  be  held  to  not  apply  to  ac- 
knowledgments of  married  women.  We  can- 
not agree  with  this  proposition.  By  way  of 
Illustration:  Suppose  a  married  woman  is 
compelled  to  acknowledge  a  deed  or  mortgage 
of  the  homestead  in  the  presence  of  her  hus- 
band, contrary  toiher  wishes;  but  the  officer 
taking  the  acknowledgment,  either  intention- 
ally or  inadvertently,  certifies  that  she  &c- 
knowledged  It  on  examination  apart  from  and 
without  the  hearing  of  her  husband,  freely 
and  vtduntarily.  Or,  to  suppose  another  case, 
the  wife  on  privy  examination  refuses  to  ac- 
knowledge the  execution  of  such  deed  or 
mortgage,  but  the  officer  corruptly  certifies 
that  she  did  acknowledge  it,  etc.  If  the  rule 
contended  for  should  be  adopted,  the  married 
woman  would  have  no  relief  in  either  of  the 
above  cases.  Again,  a  married  woman  buys 
real  property  from  a  man  who,  with  his 
family,  resides  upon  it;  and  he  and  his  wife 
properly  acknowledge  the  deed,  but  the  of- 
ficer who  takes  the  acknowledgment,  by  mis- 
take or  oversight,  falls  to  state  one  of  the 
necessary  facts  which  exists,  and  his  cer- 
tificate is  defective.  The  rule  contended  for 
would  preclude  the  married  woman,  who  la 
the  purchaser,  from  that  relief  which  me  man 
would  have  against  another  man  under  the 
same  circumstances,  and  which  fairness  and 
Justice  should  give  to  one  woman  against 
another  woman,  although  both  of  them  should 
be  married.  We  think  the  rule  contended  tor 
would  be  detrimental  to  the  Interests  of  mar- 
ried women,  and  would  make  the  certificate 
ftf  acknowledgment  of  more  Importance  than 
the  acknowledgment  of  the  execution  of  the 
Instrument.  The  aoknowledgment  of  the  ex- 
ecution, while  no  part  of  the  Instrument  it- 
self, is  a  part  of  the  execution  of  the  instru- 
ment. Btit  the  certificate  of  acknowledgment 
made  by  the  officer  who  takes  the  acknowl- 
edgment Is  no  part  of  the  Instrument,  Is  no 
part  of  the  execution  of  the  instrument,  but 
Is  merely  evidence  of  the  execution  of  the 
Instrument.  The  object  of  the  statute  is  to 
promote  truth  and  justice,  and  to  give  effect 
to  the  contract  of  the  parties,  whether  married 
or  single,  by  i)erm1ttlng  the  evidence  of  ex- 
ecution of  an  instnunent  that  has  been  prop- 
erly executed,  but  Incorrectly  certified,  to  l>e 
corrected  so  as  to  conform  to  tlie  truth,  and 
we  do  not  think  that  the  leglslnttire  intended 
that  married  women  should  be  excludeil  from 
the  operation  of  this  beneficent  rule.  We 


■Qwrefore  h<^  that  the  trial  coort  had  Juris- 
diction to  reform  the  certificate  of  admowl- 
edgment  of  appellant 

It  is  urged,  however,  that  the  Judgment  re- 
forming said  certificate  of  acknowledgment 
was  based  upon  a  stipulation  of  the  attwn^ 
for  the  respective  parties,  and  not  upon  evi- 
dence, and  that  there  are  no  findings  of  fact 
Id  the  case  made  by  the  trial  court,  as  re- 
quired by  sections  4406  and  4407,  Bev.  St 
This  is  an  appeal  from  an  order  made  after 
Judgment,  ana  oy  section  4810,  Rev.  St,  the 
papers  to  be  used  on  this  appeal  are  "notice 
of  appeal,"  "Judgment  or  order  appealed  from." 
and  all  "papers  used  on  the  hearing  In  the 
court  below";  and  by  section  4821,  Rer.  St., 
the  copies  of  the  papers  used  on  the  appeal 
must  be  certified  to  be  correct  by  the  derk 
or  the  attorneys.  The  certificate  of  -the  deik 
to  the  tranaarlpt  before  ua  Is  as  foUows: 
"State  of  Idaho,  County  of  Ada— sa.:  I,  Chas. 
S.  Kii^ley,  clerk  of  the  district  court  of 
the  Third  judicial  district  ot  the  state  <^ 
Idaho,  in  and  for  the  county  of  Ada,  do  here- 
by certify  that  the  above  and  foregoing  copies 
are  full,  true,  and  correct  copies  of  the  com- 
plaint supplemental  complaint,  ExhlUt  A  at- 
tached, answer  of  Susan  L.  Curtis,  three  i.t 
stipolatioiia  of  counsel,  decree  uC  court,  notice 
of  motion,  motion,  order  overruling  motion, 
and  notice  of  appeal,  with  indorsement  there- 
on, and  that  the  same  are  all  the  papers  nscA 
on  the  hearing  in  the  said  district  court  on 
the  motion  to  se'  aside  the  judgment  and  sale 
of  real  estate,  In  the  case  of  The  Bunnell  & 
Eno  Investment  Co.,  Plalntltr,  vs.  Susan  !>. 
Curtis  et  al..  Defendants,  and  that  an  under- 
taking on  appeal.  In  due  form,  has  been  prop- 
erly filed  in  said  cause.  Witness  my  hand 
and  the  seal  of  said  court,  this  20th  day  of 
May,  A.  D.  1897.  Cimrles  S.  Klngsley,  Clerk 
District  Court  Ada  County,  Idaho.  [Seal.]" 
And,  in  addition  to  the  foregoing  certificate  of 
the  clerk,  the  judge  who  tried  the  motion 
mode  the  following  certificate:  "State  of 
Idaho,  County  of  Blmore— ss.:  I  hereby  c«il- 
fy  the  above  and  foregoing  papers  are  all 
that  were  used  on  the  motion  to  set  aside 
the  judgment  and  decree  heard  In  the  dis- 
trict court  In  and  for  Ada  county  on  the  25th 
day  of  February,  1807.  C.  O.  StM^slager, 
DUstrict  Judge."  • 

We  are  unable  to  tell  from  the  transcript 
before  us  all  that  is  contained  In  the  judgment 
roll  in  this  case.  We  are  noi  authorized  to 
conclude  that  the  trial  court  rendered  Judg- 
ment in  this  case  without  evidence,  or  upon 
the  said  stipulation.  Nor  can  we  tell  from  the 
record  Iwfore  us  whether  findings  of  fact  were 
made  by  the  trial  court  or  not  There  Is  no 
evidence  before  us  as  to  whether  there  were 
fludlngH  of  fact  or  not  or  whether  such  find- 
ings were  waived  or  not  In  the  absence  of 
evidence  on  these  points,  one  of  two  pre- 
sumptions exists,  to  wit  tliat  the  trial  court 
made  ail  necessary  findings,  or  that  such  find- 
ings were  waived.  The  record  before  us  shows 
conclusively  that  the  trial  court  had  Jnrladle- 
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Hon  of  Oie  Bnbject-nuitter  of  the  action,  and 
of  tbe  persons  at  the  defendanta.  This  betof 
true,  the  jud&neat,  however  erroneous  it  maj 
be,  is  not  void.  If  the  Jodgment  Is  erroneous, 
the  remedy  ot  the  defendants  waa  by  appeal, 
or  motion  for  new  trial,  and  not  by  motion 
to  set  the  Judgment  aside,  made  after  the  li^pse 
of  more  than  six  months  from  the  rendition  of 
Judgment  The  order  appealed  fr<Hn  Is  affirm- 
ed, with  costs  to  the  respondent 

SULLIVAN,  O.  J.,  and  HUSTON,  J.,  cott- 

ciir> 


BXKGHAM  COUNTY  t.  BAJINOGK 
COUNTY. 

(Supreme  Court  of  Idaho.   Dee.  IS,  1897.) 

NSV  Coi;:!(TT— OROANIZATIOir— iNDIBTlnNBSa. 

In  the  organixatlon  of  a  new  connty  out  of 
territory  Included  in  an  existing;  county,  it  was 

SroTided  by  the  act  of  oreantzation  that  the 
ebt  of  the  old  connty  should  be  ascertained  and 
apportioned  by  the  district  court  at  its  next 
regular  term  after  the  organization  of  the  new 
county.  This  was  done,  and  the  amount  found 
due  from  the  new  county  duly  certified,  bat 
there  existed  at  the  time  an  unascertained  in- 
debtedness from  the  old  connty  to  another  coun- 
ty, which  fact  was  at  the  same  time  certified 
1^  the  district  court,  together  with  the  further 
finding  that^  when  the  amount  of  such  indebt- 
edness was  ascertained,  the  new  county  would 
be  liable  for  Its  portion  thereof.  Held,  that  the 
new  connty  wss  liable  for  its  portion  of  such 
indebtedness  when  the  amount  tiiereof  was  as- 
certained. 
(Syllabus  by  the  Court) 

Ai^>eal  from  district  court  Blngbara  coun- 
ty; D.  W.  Stfludrod,  Judge. 

Action  by  Bingham  connty,  Idaho,  against 
Bannock  county,  Idabo,  to  compel  the  pro- 
portionate payment  of  an  <dd  debt  PlalntUT 
had  Judgment  J>efendant  appeals.  Affirm- 
ed. 

H.  y.  A.  Ferguson,  tor  appellant  F,  S. 
Dietrich,  for  ret^ndent 

HUSTON,  J.  By  an  act  of  the  legislature 
of  the  state  of  Idaho  approved  March  6, 
1803,  the  county  of  Bannock  was  organized 
out  of  territory  theretofore  included  in,  and 
comprising  a  part  of,  Bingham  couuty.  Sec- 
tion 0  of  said  act  is  as  follows:  "The  Indebt- 
edness of  the  county  of  Bingham  at  the  date 
this  act  takes  effect,  shall  be  apportioned 
between  the  said  couuty  and  the  county  of 
Bannock,  as  follows:  All  money  on  hand  la 
the  treasury  of  said  county  of  Bingham  and 
all  money  belonging  to  said  county  in  the 
possession  of  or  under  the  control  of  said 
coUDty  treasurer  (except  school  money  and 
school  funds)  and  the  value  of  all  county 
property  that  may  be  within  the  boundary 
lines  of  Bingham  county  (less  the  value  of 
such  county  property  as  may  be  permanent 
wltbln  the  boundary  lines  of  Bannock  coun- 
ty as  hereby  created)  shall  be  deducted  from 


the  total  Indebtedness  ot  said  Bingham  coun- 
ty, OS  aforesaid  and  the  remainder  of  the  In- 
debtedness shall  be  divided  between  said 
counties  in  proportion  as  the  taxable  property 
of  each  county  bears  to  the  entire  taxable 
property  of  the  present  county  of  Blagham, 
taking  as  a  standard  therefor  the  assessment 
for  the  year  eighteen  hundred  and  ninety- 
two:  provided,  that  Bingham  county  shall  re- 
tain all  the  present  county  property  of  Bing- 
ham county  left  within  Its  boundaries  after 
the  creation  of  Bannock  couuty  as  herein 
provided."  Laws  1803,  p.  172.  Section  7  of 
said  act  is  as  follows:  "At  the  first  r^ular 
meeting  of  the  board  of  commissioners  of 
BasnocI^  and  Bingham  counties,  next  fol- 
lowing the  establishment  of  Bannock  county, 
they  shall  each  appoint  a  competent  account- 
ant, who  shall,  within  five  days  after  their 
awointmeot  meet  at  the  county  seat  of  Blng- 
bam,  and  take  the  usual  oath  of  office  and 
proceed  then  and  there  to  ascertain  from  the 
books  and  records  of  the  auditor's,  recorder's 
and  treasurer's  office,  the  whole  amount  of 
the  indebtedness  of  Bingham  county  as  pro- 
vided In  section  6,  and  shall  make  a  list  of  all 
county  property  and  shall  Immedi&teiy  report 
the  same  In  wrKlng  to  the  Judge  of  the  dis- 
trict court  of  the  Fifth  Judicial  district,  who 
shall  at  the  first  next  regular  session  of  the 
district  court  of  Bingham  coimty,  lElx  a  rea- 
sonable cash  value  of  said  county  property 
and  apportion  said  Indebtedness  according  to 
section  6,  and  shaU  make  out  a  certificate 
showing  the  values,  debts  and  credits,  and 
file  one  each  with  the  chairman  of  the  coun- 
ty commissioners  of  each  county,  and  what- 
ever amount  Is  shown  to  be  due  from  either 
of  said  counties  to  the  other,  the  board  of 
commissioners  of  the  proper  county  shall 
cause  county  warrants  to  be  drawn  by  the 
auditor  of  their  county  for  the  amount  due, 
at  their  first  regular  session  after  the  filing 
of  the  certificates  aforesaid.  Said  accoimt- 
amts  shall  be  allowed  a  reasonable  compensa- 
tion for  all  their  services  rendered  under  the 
provisions  of  this  act  to  be  audited  and  al- 
lowed by  the  commissioners  of  each  county." 

In  compliance  with  the  provisions  of  said 
section  7,  the  sold  district  court  did  at  Its 
regular  session  In  Bingham  county,  and  on 
the  8th  day  of  August,  1803,  adjust  and  ap- 
portion said  Indebtedness  Ijetween  said  Bing- 
ham county  and  said  Bannock  county,  and 
did  then  and  there  ascertain  and  apportion 
the  indebtedness  of  sold  Bannock  county  to 
Bingham  county  at  the  sum  of  $04,020.05, 
and  did  certify  the  same  as  by  said  act  re- 
quired. And  thereafter  said  Bannock  coun- 
ty caused  to  be  issued  Its  warrant  to  Bing- 
ham county  for  said  sum.  But  It  seems  that 
at  the  time  said  district  court  mode  the  ad- 
justment and  opportlohment  aforesaid,  there 
was  an  Indebtedness  due  from  Bingham  coun- 
ty to  Blaine  county,  grow^ing  out  of  the  dis- 
iutegi-ation  of  Alturas  county  some  yeara 
previous,  and  by  which  Blngbam  acquired  a 
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portion  of  the  territory  theretofore  belonging 
to  Alturas  county,  and  assumed  a  relative 
portion  of  the  Indebtedness  of  said  Alturas 
county.  The  amount  of  this  Indebtedness  of 
Bingliam  county  had  not,  at  the  time  of  said 
apportionment  and  certification  by  the  dis- 
trict court,  been  definitely  ascertained.  In 
reference  to  such  unascertained  indebtedness, 
the  said  district  court  made  the  following 
finding:  "In  addition  to  the  alwve  and  fore- 
going finding,  the  court  finds  from  the  report 
of  the  accountants  herein  that  there  Is  some 
outstanding  Indebtedness  from  ffingham 
county  to  Alturas  county;  that  such  indebted- 
ness cannot  now  Im  ascertained;  that  In  case 
such  indebtedness  should  ever  be  adjusted, 
either  by  arbitration  or  by  a  court  of  compe- 
tent jurisdiction,  the  same  should  be  appor- 
tioned among  the  three  counties  of  Freemont, 
Bannock,  and  Blugham,  upon  the  same  ratio 
as  the  present  ascertained  Indebtedness  is  ap- 
portioned." Said  indebtedness  was  subse- 
quently ascertained,  and  said  Bingham  coun- 
ty was,  by  the  mandate  of  this  court,  requlr* 
ed  to  pay  the  same  (Blaine  Co.  v.  Smith  tWa- 
ho]  48  Fac.  283);  and  It  is  to  compel  Ban- 
nock county  to  pay  Its  portion  thereof  that 
this  action  Is  brought. 

Bannock  county  knew  as  well  on  the  8th 
day  of  August,  1803,  as  she  knows  to-day, 
of  the  existence  of  the  indebtedness  of  Bing- 
ham county  to  Alturas  county  (now  Blaine). 
In  fact,  it  might  be  said  to  have  been  almost 
a  matter  of  history.  The  adjustment  of  the 
Indebtedness  of  Alturas  county  has  been  pro- 
lific of  litigation  in  the  courts  of  tliis  state 
for  nearly  a  decade.  Bingham  county  not 
only  neglected  to  pay  such  Indebtedness,  but 
contested  its  validity,  and  only  paid  when 
compelled  to  do  so  by  the  mandate  of  tills 
court.  Bannock  county  was  fully  aware  of 
the  pcsltlou  taken  by  Bingham  In  this  cou- 
tentlou,  and  might,  had  It  so  desired,  have 
paid  Its  portion  of  such  indebtedness  at  any 
time  after  the  amount  due  from  Blughnm 
county  to  Alturas  had  been  ascertained  and 
promulgated.  But  Bannock  county  preferred 
to  abide  the  result  of  the  flght  between  Altu.*-- 
as  and  Bingham,  and  accept  the  benefits  if 
any  accnied,  and  avoid  the  responsibilities 
In  ease  Bingham  county  was  defeated.  Ban- 
nock county  "would  not  play  false,  yet  would 
wrongly  win."  Bannock  county,  baring  been 
carred  out  of  territory  theretofore  belonging 
to  Bingham  county,  must  be  supposed  to  have 
been  conversant  with  the  financial  condition 
of  the  county,  must  have  been  aware  of  the 
obligation  of  Blugham  to  Alturas,  and  conse- 
quently of  its  (Bannock's)  obligation  to  Bing- 
ham predicated  thereon,  and  ought  not  to  be 
allowed  to  avoid  a  Just  liability  by  a  resort 
to  mere  technicalities.  We  listened  with 
pleased  attention  to  the  eloquent  and  ingeni- 
ous argument  of  counsel  for  the  appellant, 
and  bare  studied  with  careful  Interest  his 
tery  able  brief;  but  we  arc  compelled  to  say 
that  we  find  nothhig  In  either  which  would, 


In  our  opinion.  Justly  tib  In  disturbing  the  ac- 
tion of  the  district  court  The  Judgment  of 
the  district  court  is  affirmed,  with  cosU 

SULLIVAN,  C.  J.,  and  QUABLES.  am- 
cor. 


CCM)PERATIVE  SAVINGS  &  LOAN  ASS'X 
T.  GBEEX  et  al.  (MACKINTOSH, 
Interrener). 

(Supreme  Court  of  Idaho.   Dec.  IS,  18B7.) 

ACKNOWLBOOMBKT   BT    MaRRIBD  WOHAlt  —  TiX 
Deed— Fkima  Facib  EriDEKCK— Absbsshsxts. 

1.  The  certificate  of  acknowledgment  by  t 
married  woman  to  a  mortgage  mast  substantial- 
ly conform  to  the  proviBiona  of  section  2%U. 
Kev.  St.  The  certificate  is  prima  facie  evi- 
dence of  the  fact  that  the  mortgage  was  ac- 
knowledged as  therein  indicated.  If  it  fails  t<> 
show  the  ezamiuation  and  ackDowledgment  aft 
required  by  law,  it  will  he  presumed  that  sorh 
necessary  acts  were  not  done, — at  least,  ontil 
the  certificate  is  corrected,  which  was  not 
asked  to  be  done  in  this  case. 

2.  Under  the  provisions  of  section  1555.  Ber. 
St.,  a  tax  deed  regular  on  its  face  is  prims 
facie  evidence  of  the  existence  and  regolaritj' 
of  all  the  facts  and  acts  set  forth  in  the  eipbt 
subdirlfiions  of  said  section;  and  to  defeat  such 
deed  the  adverse  party  must  show  the  nonex- 
istence of  such  facts,  or  some  of  them. 

3.  Under  the  laws  of  this  state,  two  contipi- 
OTis  town  lots,  owned  by  the  same  perron,  may 
be  joiutly  assessed,  and  one  valuation  fixed  fur 
said  lota. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Bannock  coun- 
ty; D.  W.  Standrod,  Judge. 

Action  by  the  Co-operative  Savings  &  Loan 
Association  against  Jessie  W.  Green  and  W. 
B.  King.  W.  Mackintosh  intervened.  Inter- 
vener had  Judgment.  Plaintiff  appeals.  Re- 
versed. 

S.  G.  Winters,  for  appdlant  Eden  ft 
Waxuer,  for  respondent 

SULLIVAN,  C.  J.  This  is  an  action  to 
foreclose  a  mortgage  executed  by  J.  B.  Green 
and  Jessie  W.  Green,  husliand  and  wife,  in 
favor  of  the  appellant  corporation.  Green 
and  wife  made  default  One  W.  B.  King 
was  made  a  defendant,  but  filed  a  disclaimer 
of  any  interest  in  the  subject-matter  of  said 
suit.  W.  Mackintosh  intervened,  and  de- 
manded the  foreclosure  of  a  subsequent  mort- 
gage executed  by  said  Green  and  wife  upon 
the  same  property  as  described  in  the  fli"st- 
mentioned  mortgage,  and  claimed  priority  of 
lien  on  account  of  a  defective  acknowledg- 
ment of  the  ]>rior  mortgage.  Appellant  an- 
swered the  complaint  of  Intwvenor.  and  de- 
nied the  assignment  of  the  subsequent  mort- 
gage to  the  intervener,  and  alleged  actual 
knowledge  of  the  prior  mortgage  by  the  as- 
signor of  the  Intervener  prior  to  the  execution 
of  the  sulisequent  mortgage.  Appellant  also 
claimed  title  to  the  premises  In  dispute  by 
virtue  of  a  tax  deed  duly  executed  in  fsviir 
of  one  W.  H.  King,  and  a  quitclaim  denl 
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from  said  Ktaig  to  appellant  On  the  imra 
nuide,  a  trial  was  had,  and  Judgment  went  In 
faTOr  of  the  Intwener.  TUs  aM>eal  Is  from 
the  Judgmatt 

Two  questions  are  presented  hy  this  ap- 
peal: (1)  Is  the  mortgage  wbiuh  this  action 
was  brought  to  foreclose  valid?  and  (^2)  la  the 
tax  deed  referred  to  In  the  pleadings  valid? 

The  mortgage  was  executed  by  Jessie  W. 
Green  and  J.  B.  Green,  husband  and  wife,  in 
favor  of  the  appeUant  corporation,  either  on 
the  separate  property  of  the  wife,  or  com- 
munity property.  It  was  on  property  that 
was  occupied  by  the  mortgagors  as  a  resi- 
dence. The  trial  court  held  that  said  mort- 
gage was  void  for  the  reason  that  it  whs  not 
acknowledged  by  the  wife  and  certified  in  the 
manner  required  by  section  2866,  Bev.  St.. 
which  declares  that  the  acknowledgment  of  a 
married  woman  to  an  instrument  most  not 
be  taken  unices  she  Is  made  acquainted  by 
the  officer  with  the  contents  of  the  instru- 
ment on  an  examination  without  the  hearing 
of  her  husband,  nor  certified  unless  she  ac- 
knowledges to  the  officer  that  she  executed 
the  same,  and  that  she  does  not  wish  to  re- 
tract such  execution.  The  certificate  of  ac- 
knowledgment is  as  follows.  "State  of  Ida- 
ho, County  of  Bingham— ss.:  On  this  23d  day 
of  August,  1892,  personally  appeared  before 
me,  H,  B.  Kinport,  a  notary  public  in  and  for 
said  county,  Jessie  W.  Green  and  J.  B.  Green, 
husband  and  wife,  known  to  me  to  be  the 
Identical  persons  described  In,  and  who  exe- 
cuted, the  foregoing  instrument,  and  who  ac- 
knowledged to  me  that  they  executed  the 
same  freely  and  v^dnnterily,  and  for  the  uses 
and  purposes  therein  mentioned.  And  the 
said  J.  B.  Green,  having  been  by  me  first 
made  acquainted  with  the  contents  of  said 
instrument,  acknowledged  to  me,  on  examina- 
tion apart  from,  and  without  the  hearing  of, 
his  wife,  that  he  sutMcribed  to  the  same  free- 
ly and  voluntarlly,  without  ftsar  or  compul- 
sion, or  undue  Influence  of  his  wife,  and  that 
he  has  no  wish  to  retract  the  execution  of  the 
same.  In  witness  whereof,  I  hare  hereunto 
set  my  hand  and  affixed  my  official  seal,  at 
Pocat^o,  the  day  and  year  tn  this  certificate 
first  above  mentioned.  H.  B.  Kinport,  No- 
tary PnUic."  It  Is  shown  1^  said  certificate 
that  the  officer  who  made  It  took  the  acknowl- 
edgment of  J.  B.  Green,  the  husband,  s^iarate 
and  apart  from  the  vrife.  The  wife's  ac- 
luiowledgmrat  was  cot  taken  separate  and 
apart  from  the  husband,  as  required  by  sec- 
tion 29r>6,  Bev.  St.,  If  the  recitals  in  the  cer- 
tificate be  true;  and.  as  the  reformation  of 
said  certificate  Is  not  asked  for,  the  conclusion 
Is  that  it  states  the  facts  of  acknowledgment 
correctly.  Under  the  provtelons  of  sections 
2S5&,  2900,  Bev.  St.,  said  acknowledgment  Is 
void.  See  Danglarde  t.  BUaa,  80  CaL  65,  22 
Fac.  6a 

The  second  point  raised  Is  as  to  the  valid- 
ity of  the  tax  deed.  It  Is  urged  by  the  re- 
spondent that  the  tax  deed  mu  void  for  the 
reason  that  the  anessment  was  not  made  in 


the  maimer  fleqnired  by  law,  atad  tbe  court 
below  so  tuAA.  Under  the  proTlBions  of  eec- 
tioa  1556,  Bev.  SL,  a  tax  deed,  regular  upon 
Its  face,  and  containing  the  redtala  neoes- 
sary  In  the  certificate  of  sale.  Is  prima  fade 
evidence  of  existence  of  the  facts  set  forth 
in  the  eight  snbdlvislom  of  said  sectlOB.  the 
first  of  which  Ist  "The  property  was  aasMs- 
ed  as  required  by  law."  To  show  that  said 
property  was  not  assessed  as  required  by 
law,  the  assessor  testified  in  behalf  of  the 
intervener  that  CoL  Hannatord  was  deputy 
assessor,  and  made  the  assessment  of  the 
two  lots  described  In  the  mortgage  for  the 
year  1893;  that  he  did  not  think  Jessie  W- 
Green,  for  that  year,  returned  any  list  on 
which  to  make  the  valuation.  The  attention 
of  the  witness  was  called  to  line  3,  p.  36, 
of  the  assessment  book  of  Bannock  county, 
which  shows  that  said  lots  17  and  18,  block 
489,  were  asse^wd  to  Jessie  W.  Green  for 
the  year  1893,  and  were  valued  at  $175,  and 
the  improvements  thereon  were  valued  at 
$750.  The  foregoing  is  all  erf  tSiB  oridence 
introduced  by  respondent  to  show  that  said 
property  had  not  been  assessed  as  required 
by  law,  to  refute  the  prima  facie  case  made 
by  tlie  Introduction  of  said  tax  deed  by  ap- 
pellant. The  omtentlon  is  tliat  section  1429, 
Bev.  St,  commands  the  assessor  to  require 
of  each  person  a  statement,  under  oath, 
specifying  all  of  the  prtqierty  owned  by 
such  person,  or  under  his  control,  and  that 
the  record  fails  to  show  that  such  swwn 
statement  was  required  fr«n  Jessie  W. 
Green,  and  for  that  reason  the  asaessnent 
was  void.  Hhe  deed,  in  that  regard,  made 
a  prbna  fade  case  for  ^pellant,  which  was 
not  overcome  by  the  respondent  The  evi- 
dence Introduced  by  respondent  on  that 
point  shows  that  the  assessment  was  made 
by  the  deputy  asBeBSor,'and  tliat  the  assess- 
or did  not  "think"  that  a  statement  under 
oath  was  mode  by  the  owner  of  said  lots. 
This  evidence  is  not  sufficient  to  establish 
the  fact  that  a  stetement  was  demanded  by 
the  assessor.  The  presumption  is  that  It 
was.  Section  1433,  Rev.  St,  requires  the 
assessor,  la  case  any  person,  after  demand 
on  him,  refuses  or  neglecte  to  give  under 
oath  such  statement,  to  note  the  refusal  on 
the  assessment  book,  opposite  the  name  of 
such  person  so  refusing.  The  copy  of  the 
line  and  page  of  the  assessment  book  put  In 
evidence  contains  no  marginal  entry  what- 
ever. In  our  view  of  the  case,  it  Is  not  nec- 
essary to  a  Valid  assessment  that  the  state- 
ment referred  to  in  said  section  1420  be  de- 
manded by  the  assessor,  or  that  the  person 
assessed  give  sucli  statement  or  refuse  to 
do  so.  If  a  statement  be  demanded  by  the 
assessor.  It  is  tlie  duty  of  the  person  from 
whom  it  is  demanded  to  give  it;  and.  if  he 
refuses,  the  assessor  must  proceed  as  di- 
rected by  law.  It  Is  also  ui^ed  that  said 
lots  17  and  18  were  not  assi'ssed  as  requir- 
ed by  law.  In  this,  to  wit:  They  were  i.ot 
assessed  sepurately,  and  a  valuation  put  on 
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each  lot  Then  Ig  nothing  In  this  conten- 
tlon.  They  were  owned  by  the  same  per- 
son, Jessie  W.  Green,  and  oecnpled  by  her 
and  her  hnshand  as  a  reddence.  Under  onr 
statute,  two  contl^tioaB  town  lots,  owned  by 
the  same  Individual,  may  be  Jointly  assess- 
ed, and  one  ralnation  fixed  for  the  two  lots. 
If  the  person  owning  such  lots  demand  of 
the  assessor  that  he  assess  them  separately, 
and  place  a  valuation  on  each  lot,  he  should 
do  so;  but,  when  that  Is  not  done,  such  lota 
may  be  assessed  together,  and  one  Talna- 
tlon  put  on  both.  Wright  t,  Cradlehangb, 
3  Not.  341;  People  t.  Morse,  48  Cal.  634; 
People  T.  CnlTerwell,  44  CaL  e2a  Substui- 
tlal  compliance  with  the  requirements  of 
the  law  in  making  assessment  Is  all  that  Is 
necessary.  If  property  Is  a  subject  of  taxa- 
tion, it  cannot  escape,  through  some  tech- 
nical ftiUure  of  the  officer  to  perform  his 
duty,  unless  It  has  actually  misled  the  party, 
to  his  Injury.  Under  the  proTlslons  of  sec- 
tion 1565,  Key.  St,  a  tax  deed  Is  made  prima 
facie  eridenoe  of  the  facts  and  things  men- 
tioned In  the  eight  subdlTisions  of  said  sec- 
tion; and  to  defeat  such  deed  the  defendant 
must  show  the  nonexistence  of  such  facts, 
or  some  of  them.  Ward  t.  Hoggins  (Wash.) 
32  Pac.  740;  Smith  r.  Hobbs  (Kan.  Sup.)  31 
Pac.  687;  Rollins  t.  Wright  (Cal.)  29  Pac. 
58.  The  tax  deed  Is  valid,  and  conveyed 
the  title  to  the  appellant.  The  Judgment  of 
the  district  court  Is  reversed,  and  the  case 
remanded,  with  directions  to  set  aside  said 
Judgment,  and  to  enter  Judgment  in  favor 
of  appellant,  suBtalnlng  Its  title  to  said  town 
lota  acquired  under  said  tax  deed.  Costs 
of  tills  appeal  are  awarded  to  appellant 

HUSTON  and  QUABLES,  JJ.,  concur. 


.    STATE  V.  FARBIS. 

Supreme  Court  of  Idaho.   Dec.  23.  1897.) 

Ceimimal  Law— Prrlihinart  Examination— 1n- 
VOBHATiON — Motion  to  Quabu — Lak* 
CBNT— OWSBRSHIP. 

1.  Under  the  proTiBions  of  the  constitution 
umI  the  statutes  ot  this  state,  before  a  defend- 
ant can  be  informed  apainst  Cor  a  criminal 
fense  such  crimiual  must  either  have  had  a  pre- 
liminary examination  upon  such  charge,  or  have 
waived  the  same,  and,  while  the  failure  to  aver 
sudi  examination  or  its  walrer  in  the  informa- 
tion is  not  ground  to  support  a  motion  to  quash 
the  information,  we  tmuk  such  averment  the 
belter  practice. 

2.  Wnere,  in  snpport  of  a  motion  to  anash  an 
information,  defendant  files  en  affidavit  where- 
in he  states  positively  that  he  has  never  had 
an  examination  Hjion  the  charge  preferred  in  the 
Information,  it  is  the  duty  of  the  nrosecntion  to 
refute  such  affidavit  by  the  production  of  the 
deposltioos  taken  upon  the  preliminary  exam- 
iuation,  or  other  comi)etent  proof,  and,  failing 
to  do  bo,  the  motion  to  quash  should  be  al- 
lowed. 

S.  Where  the  Information  alleges  one  C.  to  be 
the  owner  of  the  stolen  property,  and  the  proofs 
show  that  he  was  in  possession  of  the  property 
as  the  agrat  of  the  teal  owner,  with  full  power 
to  se]l  or  otherwise  dispqse  of  the  same,  held 


sufficient  to  uphold  the  allegation  la  the  fai- 

formadon. 

(Syllabus  by  the  Court)  j 

Appeal  from  district  court,  Ada  county;  J. 
H.  Richards,  Judge. 

Edgar  Parrls  was  convicted  of  larceny,  and 
he  appeals.  Reversed. 

N.  M.  Rulcit  and  W.  E.  Borah,  for  appel- 
lant. R.  K.  McFarland,  Atty.  Gen.,  and  Haw- 
ley  &  Puclcett,  for  the  State. 

HUSTON,  J.  The  defendant  was  inform- 
ed against  npcm  the  cha^  of  larceny  In  the 
stealing  of  "one  head  of  lire  stock,  to  wit, 
one  bull  calf,  of  the  property  of  James  H. 
Connaughton."  Upon  arraignment  upon  said 
Information,  the  defendant  interposed  motion 
to  quash  the  information  npon  the  following 
grotuds:  "(1)  That  said  information  fails  to 
state  or  disclose  that  the  defendant  has  had 
a  preliminary  examination  for  the  offense 
charged  In  the  information,  and  fails  to  state 
that  he  has  waived  his  right  to  said  prelimi- 
nary examination.  (2)  For  the  reason  that 
the  dtfendant  has  never  had  any  preliminary 
examination  for  the  offense  charged  in  the 
Information,  as  required  by  the  constitution 
of  the  state  of  Idaho  and  the  statutes  there- 
of, and  has  never  waived  the  some."  This 
motion  was  supported  by  the  following  af- 
fldavit  of  the  defendant:  "Edgar  Farrls,  be- 
ing duly  Bw<Hn,  d^MMce  and  says  that  he  It 
the  defendant  named  in  the  above  Infonna- 
tlon;  that  no  information  or  complfUnt  of 
the  (^ense  charged  in  the  Inf onnati<»i  herein 
was  ever  laid  before  any  cconmittiing  magis- 
trate, no  depositions  were  taken  In  the  same 
as  required  by  sections  7S19,  7617,  and  the 
sections  following,  of  the  Bevlsed  Statutes  €i 
the  State  of  Idaho*  and  no  warrant  ot  aixest 
was  em  issued  or  served  upon  the  deCnd- 
ant  for  said  offow^  and  the  defMidant  was 
never  taken  before  any  committing  magis- 
trate for  a  hearing  npon  the  charge  set  forth 
In  the  above  Informatltm;  that  infoimatlon 
was  laid  before  the  cwnmltting  magistrate 
H.  L.  Worthman,  of  a  separate  and  distinct 
offense,  which  is  subject  to  information  la 
this  court  to  wit  tor  the  larceny  €l  a  cer^ 
tain  red  bull  calf  b^on^ng  to  George  Wil- 
liams, and  the  defendant  was  ^ven  a  pre- 
liminary hearing  upon  said  charge,  and  few 
no  other  charge.  I^erefore  no  pr^lminary 
examination  lias  ever  been  given  to  the  de- 
fendant for  the  charge  set  forth  In  the  above 
Information,  and  that  be  has  not  waived  his 
right  to  the  same.  And  furth«  affiant  saith 
not.    Edgar  Parrls." 

We  do  not  think  the  flxat  objection  Is  well 
taken.  There  is  nothing  in  either  the  con- 
stitution or  the  statutes  whUdi,  directly  or  by 
Implication,  requires  that  the  factot  therehav- 
lug  been  a  preliminary  examination  should  be 
set  forth  in  the  Information.  SttU  we  believe 
It  to  be  the  better  practice  that  tbB  inforaoa- 
tlon  should  aver  the  fact  that  there  had  been 
such  examination  or  that  the  defendant  had 
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walTE>d  the  eame.  Section  8,  art.  1,  of  tbe 
constitutloii-  of  Idabo,  iHTOvides:  "No  person 
shall  be  held  to  answer  for  any  felony  or 
criminal  offenBe  of  any  grade,  unless  on  pre- 
sentment or  Indictment  of  a  grand  Jury  or  on 
Information  of  tlie  public  prosecutor,  after 
a  commitment  by  a  magistrate."  Section  8 
of  an  act  to  provide  for  prosecullng  offenses 
on  Information,  etc.,  api«*oved  March  13,  1^1, 
provides:  "No  Information  shall  be  filed 
against  any  person  for  any  offense  until  such 
person  shall  have  had  a  prelfmluaiy  examina- 
tion therefor,  as  provided  by  law,  before  a 
justice  of  the  peace,  or  other  examining 
magistrate  or  officer  unless  such  person  shall 
waive  his  right  to  such  examination."  Ex- 
cept in  case  of  fugitives  from  Justice,  a  pre- 
liminary examination  upon  the  offense  char- 
ged is  an  essential  prerequisite  to  the  filing  of 
an  Information.  An  Infonnatlon  filed  with- 
out such  preliminary  examination,  or  a  waiv- 
er thereof,  is  void,  and  confers  no  Jurisdiction 
upon  the  district  court  to  hear  the  case.  It 
is  true,  as  contended  by  the  attorneys  for  the 
state,  that  where  a  prelhnlnary  examination 
has  been  had,  and  the  evidence  produced 
thM^at  shows  the  commlsalon  of  an  offense 
different  from  that  charged  In  the  complaint 
or  warrant,  such  variance  is  not  available 
upon  motion  to  qnaSh  the  information.  Nor 
would  a  variance  between  the  offense  char- 
ged In  the  commitment  and  that  charged  in 
the  Information  be  available  for  such  pur- 
pose; it  being  the  offense  established  by  the 
depositions  upon  the  preliminary  examina- 
tion which  Is  to  control.  This  is  the  fullest 
extent  to  which  any  of  the  authorities  cited 
by  the  counsel  for  the  state  go.  But  that  Is 
not  this  case.  In  support  of  his  motion  to 
quash,  defendant  flies  his  affidavit,  wherein 
he  states  that  he  has  never  had  any  ex- 
amination upon  the  charge  alleged  In  the  In- 
formation. It  is  true  he  states,  further,  that 
he  did  have  an  examination  upon  a  charge  of 
stealing  "a  bull  calt  pn^erty  of  one 
George  wnilama,"  but  whether  he  wae  In- 
formed against  or  had  a  trial  therefor  does 
not  appear.  But  he  states  positively  and  un- 
equivocally that  he  bad  never  had  a  pre- 
liminary examination  upon  the  charge  set 
forth  In  the  information.  It  Is  contended  by 
counsel  for  the  state  that,  as  It  is  conceded 
by  the  defendant  that  he  had  a  preliminary 
examination  for  stealing  a  "bull  calf,"  tbe 
court  should  infer  that  It  was  the  same  bull 
calf  referred  to  In  the  Information.  By  pari- 
ty of  reasoning,  the  court  might  infer  that 
defendant  had  stolen  any  or  all  of  the  bull 
calves  in  the  county.  This  court  has  not  been 
very  much  in  the  habit  of  reversing  verdicts 
in  criminal  cases  upon  mere  technicalities, 
but  we  can  hardly  go  to  the  extent  of  in- 
ferring a  defendant  Into  the  penitentiary  for 
10  years  upon  a  verdict  rendered  coram  non 
Judlce.  If  it  was  true  that  the  only  objec- 
tion to  the  Information  was  that  the  owner 
was  wrongly  named  In  the  information,  that 
fact  cotdd  have  been  eflsily  made  to  appear 


by  the  production  of  depositions,  taken  upon 
the  preliminary  examination,  which  were  or 
should  have  been  in  the  posseeslou  of  the  dis- 
trict attorney.  Ttat  they  were  not  pro<luccd 
in  opposition  to  defendant's  afildavit  raises  a 
strong  presumption  of  their  nonexistence.  It 
is  an  ancient  rule  of  the  criminal  law  In  com- 
mou-law  Jurisdictions  that  courts  will  always 
construe  the  law  In  favorem  vltte,  and  this 
applies  to  cases  Involving  the  liberty  as  well 
as  tlie  life  of  the  citizen. 

It  would  be  more  in  accord  with  long-recog- 
nized principles  of  criminal  Jurisprudence  for 
the  court  to  Infer  that  the  defendant  had  been 
informed  against,  tried,  and  either  convicted 
or  acquitted  for  the  offense  for  which  he  ad- 
mits he  had  a  preliminary  examination,  to 
wit,  "the  steahng  of  a  bull  calf,  the  property 
of  one  George  Williams,"  than  It  would  to  in- 
fer that  the  offense  charged  in  the  informa- 
tion is  Identical  with  that  admitted  by  de- 
fendant In  his  affidavit.  And  this  conclusion 
is  accentuated  by  the  fact  that  the  evidence 
to  successfully  dispute  tbe  affidavit  of  the  de- 
fendant, if  it  was  untrue,  was  In  tbe  hands 
of  the  district  attorney. 

The  defendant  had  the  right  to  Insist  upon 
all  the  protection  given  him  by  the  constitu- 
tion niul  the  laws;  and,  when  he  maltes  oath 
that  he  has  not  had  the  preliminary  examina- 
tion which  both  the  constitution  and  statutes 
declare  he  must  have  before  he  can  be  ar- 
raigned upon  an  Information  charging  him 
with  crime,  something  more  Is  required  of 
those  representing  the  state  than  to  call  up<»i 
the  court  to  infer  that  the  defendant  has 
sworn  falsely.  We  cannot,  on  the  winking 
of  authority  (even  of  a  state's  attorney),  un- 
derstand a  law,  especially  where  tbe  offense 
charged  involves  the  consequences  resulting 
la  this  case.  If  the  affidavit  of  the  defend- 
ant was  untrue,  the  district  attorney  had  the 
proofs  In  his  possession  to  establish  such  un- 
truthfulness. If  he  failed  to  produce  them, 
it  Is  his  fault,  and  it  would  be  a  perversion 
of  Justice  to  make  hie  laches  an  excuse  for 
inflicting  punishment  upoo  the  defendant, 
however  guilty  he  may  have  been. 

It  is  contended  by  the  appellant  that  there 
is  a  variance  between  the  allegation  of  own- 
ership of  the  alleged  stolen  pro[>erty  In  the 
information  and  the  proofs  upon  the  trial. 
We  do  not  think  this  point  is  well  taken. 
The  Information  charges  the  property  to  have 
been  that  of  James  H.  Connaughton.  The 
proofs  show  that  Margaret  Connaughton  was 
the  owner,  but  that  the  property  was  In  the 
hands  of  her  son,  the  said  James  H.,  as  her 
agent,  with  power  to  sell  or  dispose  of  the 
same,  at  his  option.  We  think  this  was  a 
fiuf&clent  possession  to  support  the  allega- 
tion of  ownership  In  the  information. 

Our  conclusion  is  that  all  of  the  proceed- 
ings under  the  information,  after  the  filing  of 
defendant's  motion  to  quash,  were  without 
Jurisdiction.  The  judgment  of  conviction  ap- 
pealed from  is  reversed,  and  ihe  cause 
ranaoded  to  the  district  court,  with  instruc- 
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tlons  to  set  aside  the  verdict,  and  to  bqb- 
-taln  the  motion  to  quash  the  said  Information. 

SULLIVAN,  C.  J.,  and  QUABLES,  J.,  con- 
■cur. 


VON  ROSENBERG  et  aL  t.  PERRAULT  et  al. 
(Snpr^ne  Court  of  Idaho.   Jan.  10,  189& 

COHHUKITT  PROPBRTT  —  SaLB  BT  SORTlTIh 

SpODBB— PHE8UMPTIOS3, 

S.  and  wife  acquired  lands  durine  cuver- 
tare,  the  title  beinfc  eonvef  cd  to  S.  in  1871  and 
18T3.  The  wife  died  in  1877,  leaving  her  hus- 
band and  four  children  surviving  her.  S.  again 
married.  In  1887  S.  and  his  second  wife,  by 
deed,  for  the  consideration  of  $7,450.  conveyed 
said  lands  to  K.  In  1805  the  children  of  S. 
and  his  deceased  wife  brought  suit  against  the 
heirs  of  K.,  who  bad  died,  for  a  partition  of  the 
Baid  lands;  claiming  under  their  deceased  moth- 
er, by  reason  of  an  act  passed  in  1874,  and  re- 
pealed in  1879,  giving  the  community  property, 
on  the  death  of  one  spouse,  one  half  to  the  sur- 
viving spouse,  and  the  other  half  to  the  descend- 
ants of  the  deceased  spouse,  subject  to  the  debts 
of  the  deceased.  PlaintifFs  did  not  allege  or 
prove  the  extent  of  the  assets  and  liabilities  of 
the  community  at  the  death  of  their  deceased 
mother,  nor  that  the  community  was  free  from 
debt,  nor  that  K.  purchased  with  notice  of  their 
claims.  The  trial  court  gave  judgment  of  non- 
suit, from  which  plaintiffs  ajipciili'd.  Hrld,  that 
the  surviving  spouse  held  the  legal  title,  one 
half  for  himself,  and  the  other  in  trust  for 
plaintiffs;  that  the  husband  could  sell  the  lands 
to  pay  community  debts,  and  that  the  existence 
of  such  debts,  and  of  the  necessity  of  the  sale, 
are  presumed  from  the  lapse  of  time;  and  that 
the  judgment  of  nonsuit  was  proper. 
(SyUabua  by  the  Court) 

'  Appeal  from  district  court,  Ada  county ; 
George  H.  Stewart,  JudK^- 

Action  by  NImi  Von  BosenberK  and  others 
against  Joseph  Ferrault  and  otbem.  From  a 
Judgment  of  nonsuit,  plaintiffs  apiwaL  Af- 
firmed. 

S.  L.  Tljiton  and  W.  E.  Borah,  for  appellants. 
Unwley  &  Puckett,  Geo.  Alnslle,  and  Brown 
&  Cahalan,  for  respondents. 

QUARLES.  J.  'ibe  plaintiffs  (appellantB 
here)  bi-ouglit  their  suit  In  the  court  below 
for  a  partition  of  certain  lands  described  in  the 
complaiDt,  and  in  which  they  claim  to  be  part 
owners,  and  tenants  In  common  with  certain 
of  the  defendants.  The  facts  of  the  case,  as 
they  appear  in  the  record,  are  substantially 
as  follows:  John  L.  Stephens  In  1807  mar- 
ried tlic  mother  of  plaintiffs,  who  Is  known 
In  the  record  only  as  "Cordelia  B.  Stephens." 
During  coverture  of  said  John  L.  and  Cordelia 
B.  Stephens,  tliey  acquired  the  lands  described 
In  the  complaint,  as  conimunltj'  property,— 
the  title  l>elng  conveyed  to  said  John  L.  Ste- 
phens, who  held  the  paper  record  title  to  said 
lands.— some  of  which  was  acquired  In  Octo- 
ber, 1871,  and  the  other  portion  In  March,  1S73. 
Cordelia  B.  Stephens  died  in  November,  1S77, 
leaving,  surviving  her,  her  said  husliand,  John 
L.  Stephens,  and  four  children,  the  plaintiffs, 
aiaa.  L,  Stei>hens  (now  Von  Rosenberg),  born 


In  Febmary,  1872;  Leland  L.  Stephens,  bom 
in  February,  1870;  Tbaddeua  D.  Steptiens, 
bom  January  11,  1S74;  and  Mary  Stephens, 
t>om  In  May,  1876.  Afterwards,  but  at  whaV 
date  does  not  appear,  said  Jotm  L.  St^hens 
was  married  to  Ida  Story.  In  July,  1887,  said 
John  L.  Stephens  and  his  then  wife,  Ida  Story 
Stephens,  by  deed  duly  made,  acknowledged. 
(  and  recorded,  conveyed  said  lands  to  Milton 
Kelly  for  the  consideration  of  |7,450.  Milton 
Kelly  held  said  lands  daring  Ms  life,  and  died 
in  April,  1801,  leaving  surviving  him  the  fol- 
lowing named  children,  his  only  heirs  at  law, 
who  are  defendants  herein,  vte.:  Katie  A. 
Perrault,  Ellen  L.  ±tusb,  Anna  D.  Call,  and 
Homer  Kelly.  It  does  not  ai^>ear  whetlier 
said  John  L.  Stephens  Is  dead  or  living.  Thoe 
la  no  allegation  In  the  complaint,  or  proof  In 
the  record,  showing  whether  MUton  ICelly 
knew  that  said  John  L.  Stephens  was  ever 
married  to  said  Cordelia  B.  Stephens  or  not, 
or  that  he  knew  that  the  said  lands  were  ac- 
quired during  their  coverture,  or  that  be  knew 
that  they  left  any  chUdroi.  The  defendant 
Jonas  W.  Brown  was  duly  appointed  admin- 
istrator of  the  estate  of  said  Milton  Kelly. 
There  are  no  liens  of  record  upon  or  against 
said  lands.  The  estate  of  said  Cordelia  B. 
Stephens  was  never  probated  or  settled  by  pro- 
ceed Inga  in  the  probate  court  of  Ada  county, — 
the  county  in  which  the  said  lands  are  situated. 
The  above  affirmative  facts  were  shown  on  the 
trial.  In  part  by  admission  of  the  defendants, 
and  In  part  by  evidence.  At  the  close  of  the 
testimony  offered  by  the  plaintiffs,  the  defend- 
ants moved  for  a  nonsuit,  upon  numerous 
groimds,  the  motion  being  as  follows:  "Where- 
upon the  phdutlffs  rest,  and  the  defendants 
move  for  a  Jxidgme&t  of  nonsuit  upon  the  fol- 
lowing grounds:  (1)  That  the  jdaintiffs  have 
failed  to  prove  a  sufficient  case  to  warrant  a 
decision  and  judgment  in  their  favor,  in  this: 
(a)  That  the  property  In  question  has  not  been 
proved  to  have  been  community  property  of  J. 
L.  Stephens  and  Cordelia  B.  Stephens,  deceas- 
ed; (b)  that  the  proof  herein  has  not  shown 
that  the  property  was  not  sold  to  MUton  Kd- 
ly  la  order  to  pay  community  debts;  (c)  that 
the  proof  herein  falls  to  show  that  the  proceeds 
of  the  property  In  question,  sold  by  J.  L.  Ste- 
phens, were  appropriated  by  Stephens  for  bis 
own  uses,  and  not  used  to  pay  community 
debts;  (d)  that  the  proof  ber^  shows  that 
Milton  Kelly  purchased  the  property  in  ques- 
tion in  good  faith,  and  for  valuable  considera- 
tion, and  does  not  show  that  he  had  notice, 
either  actual  or  constructive,  of  any  rights  of 
these  plaintiffs,  or  either  or  any  of  than.  In 
or  to  said  property;  (e)  that  the  proof  shows 
that  the  property  in  question  was  in  the  name 
of  J.  L.  Stephens  alone,  and  that  said  Ste- 
phens had  a  right  to  dispose  of  it  and  give  a 
perfect  title  thereto;  (f)  that  the  proof  shows 
that  the  property  in  question  was  the  separate 
property  of  J.  L.  Stephens;  (g)  that  the  proof 
shows  that  at  no  time  have  the  plaintiffs,  or 
eltiier  of  tliem,  had  possession,  either  actual 
or  constructive,  of  the  property,  the  aubject- 
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matter  of  this  suit,  or  any  part  thereof;  (h) 
that  the  proof  shows  that  the  plaintiffs  have 
not  at  any  time  been,  and  that  none  or  any  of 
them  have  at  any  time  been,  tenants  In  com- 
mon or  co-parceners  with  the  defendants,  or 
any  or  either  of  them.  In  said  property,  the 
snbjcot-matter  of  this  action;  (I)  tnat  the  rec- 
ord evidence  Introduced  shows  said  J.  L.  Ste- 
phens to  have  been  the  sole  owner  and  pos- 
sessor of  said  land  and  premises  at  the  time 
of  the  sale  thereof  to  Milton  Kelly,  and  that 
said  KeHy-  was  an  Innoceut  purchaser,  and 
bought  said  hind  in  good  faith,  and  without 
notice  of  any  rights  or  equities  of  plaintiffs 
for  a  valuable  consideration;  (j)  that  the  evi- 
dence shows  that  the  plaintiffs  are  barred  from 
maintaining  this  actloa  by  the  provisions  of 
sections  4035  to  4010,  Inclusive,  of  the  Code 
of  Civn  Procedure  of  this  state;  (k)  that  the 
evidence  shows  that  any  right  of  action  that 
Uie  plaintiffs  may  have  by  reason  of  the  facts 
set  forth  is  agahist  J.  L.  Stephens,  and  not 
against  defendants,  or  any  or  either  of  them, 
or  against  the  property  described.  (2)  That  the 
complaint  does  not  state  facts  sutflclent  to  con- 
stitute a  cause  of  action.  (X)  That  the  com- 
plaint herein,  upon  Its  face,  shows  that  the 
cause  of  action  attempted  to  be  set  fortli  Is 
barred  by  the  provisions  of  sections  4085  to 
40i0,  Inclusive,  of  the  Code  of  CIvU  Procedure 
of  the  State  of  Idaho."  ITie  court  sustained 
said  motion  for  nonsuit,  and  rendered  judg- 
matt  In  favor  of  the  defendants,  from  whldi 
Judgment  tlie  plaintiffs  appeal  to  this  court. 

In  1874  the  territorial  legislature  of  Idaho 
enacted  a  statute  In  words  as  follows:  "Upon 
the  dissolution  of  the  community  by  the  death 
of  either  the  husband  or  the  wife  one-half  of 
the  common  property  shall  go  to  the  survivor 
and  the  oth^  half  to  the  descendants  of  the 
deceased  husband  or  wife;  the  whole,  however. 
Is  subject  to  payment  of  the  debts  of  the  de- 
ceased. If  there  be  no  descendants  of  the  de- 
ceased husband  or  wife,  the  whole  shall  go 
to  the  survivor,  subject  to  such  payment." 
H  Sess.  Laws,  p.  63fl.  |  11.  This  statute  was 
repealed  in  1879.  Under  the  above  statute 
the  plaintiffs  claim  title  to  an  undivided  one- 
half  Interest  in  and  to  said  lands.  The  de- 
fendants contend  that  tlie  plaintiffs  must  fall 
In  their  action,  and  that  the  Judgment  of  non- 
snit  was  proper,  among  other  reasons,  for  the 
following,  to  wit:  (1)  The  burden  of  proof 
was  on  the  pilaintiffs  to  show  that  the  said 
lands  were  not  sold  by  the  said  John  L.  Ste- 
phens to  pay  community  debts,  and  this  they 
failed  to  do.  (2>  That  the  said  Milton  Kelly 
was  an  Innocent  purchaser,  for  a  valuable  con- 
sideration, without  knowledge  or  notice  of  the 
marriage  of  said  John  L.  and  Cordelia  B. 
Steidiois,  and  did  not  know  that  th^  left 
children;  and  the  record  title  to  said  lands 
being  In  said  John  L.  Stephens,  and  the  said 
Milton  Kelly  having  purchased  without  any 
notice  of  the  claims  of  the  philntlffs,  his  title 
is  protected  In  law  and  In  equity.  (3)  That 
the  action  Is  barred  by  the  statute  of  limita- 
tions, which  was  pleaded  In  the  answra'. 


Counsel  fbr  the  plaintiffs  make  an  able  and 
very  Ingenious  argument  to  the  effect  that  said 
statute  creates  a  partnership  between  the  two 
spouses,  as  to  the  community  property;  that 
on  the  death  of  either  spouse  the  record  title, 
whether  In  the  surviving  or  deceased  spouse. 
Immediately  terminates,  by  operation  of  law, 
and  vests,  one-half  In  the  surviving  spouse,  and 
the  other  half  In  the  descendants  of  the  de- 
ceased spouse,  who  in  this  case  are  the  plain- 
tiffs. After  a  careful  study  of  the  said  stat- 
ute, and  of  the  decisions  of  other  states  con- 
struing similar  statutes,  we  have  arrived  at 
the  following  conclusions: 

1.  The  legal  title  to  the  lands  ta  question  re- 
mained In  John  L.  Stephens  after  the  death  of 
his  wife  Cordelia  B.  Stephens,— one  half  for 
hlmsdf,  and  the  other  half  In  trust  for  the 
plaintiffs;  the  whole  subject  to  the  debts  of 
the  community. 

2.  The  surviving  husband  was  authorized, 
under  the  said  statute,  to  sell  the  said  lands 
for  the  purpose  of  pajing  the  commimlty  debts 
that  existed  at  the  death  of  the  deceased 
spouse. 

3.  Owing  to  the  long  lapse  of  time  occurring 
since  the  death  of  the  deceased  spouse,  It  Is 
presumed  that  the  surviving  spouse  sold  said 
lands  for  the  purpose  of  pnyiug  community 
debts;  and  this  presumption  concludes  the 
plaintiffs,  they  having  failed  to  allege  and 
prove  that  such  sale  was  for  other  purposes. 

4.  The  burden  of  showing  the  condition  of 
the  estate  of  the  commnnlty  at  the  time  of  the 
death  of  the  deceased  spouse,  both  as  to  assets 
and  liabilities,  devolved  upon  the  plaintiffs. 

5.  Defendants'  motion  for  nonsnlt  was  prop- 
erly sustained. 

These  conclnslona  are  supported  by  the 
weight  of  authority.  It  would  neither  be  Just, 
reasonable,  nor  equitable  to  hold  that  20  years 
after  the  death  of  Cordelia  B.  Stephens,  and 
10  years  after  the  purchase  ot  the  lands  In 
question  by  MUton  Kelly  for  a  valuable  con- 
sideration, In  the  absence  of  any  allegation  or 
proof  showing  that  said  pnrchaso'  knew  of 
the  existence  of  the  dalms  of  the  plaintiffs, 
and  without  showing  that  the  sale  of  said  lands 
was  nnnecessaiy  to  pay  commnnlty  debts,  the 
title,  or  any  part  thereof,  acquired  In  apparent 
good  ftitth  by  Milton  Kelly  ttom  one  who  held, 
and  had  held  for  fifteen  years,  the  paper  rec- 
ord titie  to  said  lands,  could  be  defeated  In  the 
manner  attempted  by  the  plaintiffs  In  this  ac- 
tion. A  purchaser  In  good  ftilth  from  the  hus- 
band after  the  death  of  the  wife  Is  not  bound 
to  show,  In  order  to  support  his  titie  against 
a  child  of  the  community,  that  the  sale  of  the 
premises  conveyed  to  him  was  in  point  ot  fact 
necessary  to  provide  for  tiie  payment  of  the 
commnnlty  debts.  Cook  v.  Norman,  50  Cal. 
638;  Johnston  v.  Savtags  Union,  63  Cal.  554; 
Id.,  75  Cal.  143,  16  Pac.  753;  Carter  r.  Con- 
ner, 60  Tex.  52;  Preem.  Co-Ten.  {  149;  Jcmes^ 
Adm'r  v.  Jones,  15  Tex.  143. 

We  quote  from  authorities  touching,  under 
statutes  similar  to  the  one  In  question  here, 
on  points  involved,  as  follows:  "We  deem 
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\t  imiper  to  state  that  the  rights  of  the  plain- 
tiffs and  the  hiterren^  are  purely  equitable, 
and  accrued  to  them  at  the  death  ot  Margeret 
Burleson,  In  1847,  nearly  twenty  years  ago.  If 
they  desire  to  enforce  them  at  this  late  day, 
they  must  be  prepared  to  show  and  do  equity 
themselves.  Their  rights  of  Inheritance  In  the 
community  property  of  theli  father  and  de- 
ceased mother  were  not  unqualified  and  abso- 
lute, but  only  attached  upon  the  residue  that 
might  l>e  left  In  the  hands  of  their  father  after 
extinguishing  the  community  debts.  If  there 
were  any.  There  Is  no  evidence  of  the  com- 
munity being  free  from  debt,  or  that  there  was 
an  administration  on  her  [the  mother's]  es- 
tate. In  the  absence  of  any  administration, 
the  BorviTlng  husband  was,  for  some  purposes, 
tlie  representative  of  the  community;  and  any 
sales  made  by  him  In  good  faith,  and  for  the 
purpose  of  paying  the  community  debts,  or 
of  reimbursing  himself  for  community  debts 
paid  by  him  with  his  separate  funds,  would  be 
sustained.  And  we  are  of  opinion  that  the 
plaintitTs  and  Interveners  must  show  the 
amount  of  community  property  left  at  the 
death  of  Alargeret  Burleson  [their  mother]  de- 
ceased, and  what  has  become  of  it.  They 
must  account  for  what  they  have  received  of 
the  community  property,  and  by  way  of  ad- 
vancements from  her  to  John  Burleson,  Sr.,  if 
anything;  and  If  It  be  made  to  appear  that 
either  has  received  an  amount  equal  to  his  or 
her  share  In  the  community  after  the  payment 
of  debts,  then  he  or  she  would  not  be  entitled 
to  any  part  of  the  land  In  suit.  It  must  be 
made  to  appear  that  th^  is  a  necessity  of 
resorting  to  the  land  in  this  suit,  as  the  last 
resort  from  which  they  can  realize  their  in- 
terests in  the  community,  like  a  purchaser 
from  one  tenant  In  common  of  a  specific  part, 
metes  and  bounds,  ot  an  undivided  tract 
of  land."  Burleson  v.  Burieson.  28  Tex.  383. 
Mr.  Freeman,  in  his  work  on  Co-Tenancy,  at 
section  says:  "Upon  the  death  of  either 
of  the  spouses,  the  commimlty  Is  at  once  ter- 
minated. The  survivor,  whether  husband  or 
wife,  cannot  alienate  any  more  tluin  his  or  h&c 
moiety,  nor  make  any  contracts  imposing  any 
liability  upon  the  share  of  the  deceased  spouse; 
unless  for  the  purpose  of  discharging  the  oh- 
ligations  of  the  community.  But,  for  the  por- 
poee  of  settling  the  aflCali-s  of  the  community, 
the  surviving  husband  or  wife  seems  to  pos- 
Bess  powers  somewhat  analogous  to  those  of  a 
survivii^  partner.  He  or  she  may  sell  or  con- 
vey  community  property,  In  good  fnlth,  for  the 
purpose  of  paying  community  debts.  The 
good  faith  of  the  sale,  and  its  neet'sslty,  seem 
to  be  presumed,  and  the  purchaser  exonerated 
from  seeing  to  the  proper  appHcatlon  of  the 
purcliase  money."  In  Johnston  v.  Savings 
Union,  snprn,  tho  court  hehl  that  the  surviv- 
ing husband  could  mortgage  the  community 
ivoperty  for  the  purpose  of  paying  the  com- 


munity debts.  Speaking  of  the  mortgage  bi 
question  In  that  case,  and  which  had  been 
given  by  the  husband  on  the  common  prop- 
erty, the  court  said:  "The  mortgage  created 
a  lien  on  the  lands  of  the  children  [descend- 
ants of  the  deceased  spouse],  If  the  necessity 
existed  which  authorized  him  to  execute  it,  or, 
la  any  event.  If  the  mortgagee  was  InnocenL" 
Mr.  Piatt,  in  his  wcH-k  on  Rights  of  Married 
Women,  speaking  of  a  case  similar  to  the  one 
at  bar,  says:  "Upon  her  death  the  hnsband 
held  as  surviving  partner— First,  to  pay  the 
debts;  and,  second,  as  trustee  for  her  de- 
scendants." The  husband  Is  the  head  of  the 
family,  and  the  active  and  acting,  and  only 
authorized,  business  agent  of  the  firm.  He 
makes  the  contracts,  creates  the  community 
debts,  and  may  renew  or  extend  them  so  as  to 
carry  them  out  of  the  qpo-atlon  of  the  stat- 
ute of  limitations.  No  presumptloa  arises  in 
this  case,  from  the  lapse  of  time  intervming 
between  the  death  of  Cordelia  B.  Stepb^is  and 
the  conveyance  of  the  lands  Ui  quratlon  by  her 
surviving  husband  to  Milton  Kelly,  that  com- 
munity debts  did  not  exist  at  the  tJme  of  the 
death  of  the  deceased  spouse,  or  that,  if  sodi 
debts  then  existed,  that  they  had  become 
barred  by  limitation.  It  is  not  unusual  to  bor- 
row money  or  piut^hase  property  upon  long- 
time i>ayments.  Then  the  plea  of  the  statute 
of  limitations  Is  a  personal  one,  and  the  bar  of 
the  statute  Is  never  presumed  exc^  In  ex- 
treme cases,  and  then  ooij  to  prevent  injtistloe 
and  to  protect  the  Innocent.  Such  presump- 
tloa In  this  case  would  relieve  the  plaintlfTs 
from  alleging  and  proving  those  facts  which 
the  law  requires  them  to  show  l>efore  th^ 
can  recover,  and  defeat  the  title,  in  part,  of 
Milton  Kelly,  who  was  apparently  a  bona  fide 
purchaser,  for  value,  under  such  circumstan- 
ces as  would  ordinarily  stamp  him  as  an  In- 
nocent purchaser,  and  under  such  circum- 
stances as  would  ordinarily  justify  a  prudoit 
business  man  in  buying  the  lands  in  qnestlML 
The  plaintiffs  came  into  court  In  this  case  ask- 
ing  a  partition  of  the  lands  In  question,  claim- 
ing an  undivided  interest  therein,  as  above  set 
forth,  but  failed  to  show  of  what  the  com- 
mtmlty  property  consisted  at  the  time  of  the 
death  of  their  deceased  mother,  failed  to  allow 
what  debts  the  commtmity  owed,  and  failed 
to  show  what.  If  anything,  they,  or  either  of 
them,  had  received  from  the  common  estate; 
resting  their  claim  agaUut  an  innocent  pur- 
chaser ftnm  their  fSther  solely  upon  the  naked 
letter  of  the  statute  cited  supra.  Asking  law, 
they  have  refused  to  do  equity.  It  la  unnet*- 
essary  to  pass  upon  the  other  questions  which 
arise  in  this  case.  The  Judgment  of  nonsuit, 
appealed  from,  is  aftlrmed,  with  costa  to  the 
respondents. 

SULLIVAN,  C.  J.,  and  HUSTON,  J.,  Con- 
cur. 
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FIBSr  >'AT.  BANK  OF  HAILEY  t.  BEWS 
et  al, 

^apreme  Court  of  Idi^o.  Dec.  28,  1807.) 
Contract— CoKtTRUonoif—FjLKoi.  Etidkici. 

Certain  parties,  bolding  a  inortiEaKe  upon 
property  upon  which  there  existed  prior  mort- 
gaees.  entered  into  an  agreement  with  the 
mortsa^rs,  which  agreement  was  evidenced  by 
two  instranienta  in  writing,  one  signed  by  the 
mortgagors,  and  the  other  by  the  mortgaRees, 
bearing  even  date;  that  signed  by  the  mortga- 
gora  containing  a  provislou  that  said  mortga- 
gors did  thereby  tnm  oxer  to  the  mortgagees 
the  poHsession  of  the  mortgaged  premises  upon 
the  condition  that  said  mortgagees  should  "ap- 
ply All  rents  and  profits  in  leasing  or  using  it  on 
actoal  expenses,  taxes,  insurance,  and  interest, 
and  principal  of  their  mortgage  note,  there  be- 
ing at  the  time  some  $8,000  of  insurance  on 
the  property  for  the  benefit  of  prior  mortgagees. 
No  mention  of  insurance  wa.s  made  in  the  in- 
Btmment  signed  by  the  mortgagees.  Held,  that 
the  fltatement  in  the  instrument  signed  by  the 
mortgagors  was  insufficient  to  charge  the  said 
mortgagees  with  a  duty  to  Iceep  said  property 
Insnred  for  the  sum  of  $25,000,  their  mortgage 
being  for  the  sum  of  $10,000,  and  farther  held, 
that  parol  evidence  was  not  permissible  to  es- 
tablish Kuch  contract. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court  Blaine  county; 
C  O.  BtockslaRer.  Judge. 

Action  1^  First  National  Bank  of  HaUey 
against  H.  Bews,  Kate  Bews,  O.  B.  Toung. 
and  J.  W.  Hodgman.  PlalntlfC  bad  Judgment. 
Defendants  appeal. 

A.  F.  Montandon  and  Brown  &  Henderson, 
for  appellants.  B.  F.  BtiDer  and  T»as  An- 
gel, for  respondent. 

HUSTON,  J.  This  la  an  action  brought  by 
the  plalntifT  against  defendants  upon  a  prom- 
issory note,  a  copy  of  which  is  set  forth  in 
the  complaint,  and  Is  In  the  words  and  figures 
foUowing:  "Halley,  Idaho,  2&th  August,  1887. 
$5,000.00.  One  day  after  date,  without  grace, 
for  Tolue  received,  we  Jointly  and  severally 
promise  to  pay  to  the  order  of  MeCornlck  & 
Co.  five  thousand  dollars,  negotiable  and  pay- 
able at  the  house  of  McComlck  &  Co.,  Halley, 
Idaho,  without  defalcation  or  discount,  and 
interest  at  the  rate  of  one  and  oue-half  per 
cent,  per  month  from  date  until  paid,  both 
before  and  after  Judgment.  [Signed]  H. 
Pews.  Kate  Bewa.  O.  R.  Toung.  J.  W. 
Hodgman." 

The  fncts,  as  they  appear  from  the  record, 
are  substantJally  as  follows:  In  the  year  1887 
the  defendants  were  engjiged  In  the  erection 
of  an  hotel  In  the  town  of  Halley,  In  (then) 
Alturns  county.  In  the  progress  of  the  erec- 
tion of  said  hotel,  the  defendants  found  It 
necessary  to  borrow  a  certain  sum  of  money, 
and,  to  effectuate  that  piUTWste,  they  executed 
to  the  p-'^ne  therein  named  the  promissory 
note  above  set  forth,  and  also  at  the  same 
time  executed  and  delivered  to  Wlllman  & 
Walker  fl  note  for  $5,000.  and  gave  a  Joint 
mortgage  to  said  McComlck  &  Co.  and  to 
Willman  &  Walker  to  secure  the  payment  of 
Bald   notes   and   Interest,  which  mortgage 


was  subject  to  a  certain  other  prior  mortgage 
upon  the  same  iH-emlses.  Some  time  In  May, 
1888  (the  exact  date  does  not  appear),  the  pos- 
session of  the  said  hotel  property  was  turned 
over  to  the  said  McComick  &  Co.  and  said 
Willman  &  Walker,  and  the  following  paper 
writing  was  delivered  by  the  mortgagors  to 
them,  to  wit:  "We  hereby  turn  over  to  Will- 
man  and  Walker  and  M.  McOornick  &  Co. 
the  prt^rty  known  as  the  'Merchants'  Hotel,' 
and  the  personal  property  therein,  subject  to 
the  right  of  the  parties  therein  Interested,  on 
lots  19  and  20,  block  40,  Halley,  Idaho;  they 
to  apply  all  rents  and  profits  In  leasing  or  us- 
ing It  on  actual  expenses,  taxes.  Insurance, 
and  Interest  and  principal  of  their  mortgage 
note."  [Signed]  Kate  Bewa.  J.  W.  Hodg- 
man. O.  R.  Toung.  Bews,  Hodgman  & 
Young."  It  seems  that  at  the  same  time  of 
the  execution  and  delivery  of  the  foregoing 
Instrument,  another,  of  which  the  following 
Is  a  copy,  was  executed  and  delivered  by  the 
mortgagees  to  the  mortgagors,  viz.:  "Where- 
as, Henry  Bews,  Kate  Bews,  J.  W.  Hodg- 
man, and  O.  R,  Toung  have  this  day,  by  In- 
strument in  writing,  turned  over  to  Willman 
&  Walker  and  McComlck  &  Co.  the  premises 
known  as  the  'Merchants'  Hotel,*  situated  at 
northeast  comer  of  Maine  and  Bullion  streets, 
Hailey,  Idaho,  being  lots  19  and  20  of  block 
40,  of  Halley,  aforesaid,  as  further  security, 
etc.:  Now,  therefore,  said  Willman  &  Walker 
and  said  McComick  and  Co.,  for  themselves, 
their  heirs  and  assigns,  covenant  and  agree  to 
rent  said  premises  to  the  best  advantage  In 
their  power,  to  use  diligence  and  care  In  keep- 
ing the  premises  neat,  clean,  and  in  good  re- 
pair, and  at  any  time,  on  payment  of  the 
amotmta  due  them  by  the  said  Bews,  Hodg- 
man &  Young,  or  either  of  them,  to  surrender 
and  deliver  up  the  possession  of  said  prem- 
ises, subject  to  any  lease  or  leases  In  exist- 
ence from  them  thereon  at  the  time;  or  in 
case  of  any  mortgage  or  other  title,  prior  to 
the  rights  of  said  Willman  &  Walker,  MeCor- 
nlck &  Co.,  Intervene  and  mature  and  ripen 
Into  title,  then  the  said  McCornick  &  Co.  and 
Willman  &  Walker  shall,  on  payment  of  the 
same  due  them,  execute  a  quitclaim  deed 
thereof  to  the  person  or  persona  ikying  them. 
Nothing  In  this  contract  sliall  prohibit  said 
Willman  &  Walker  and  said  McComlck  &  Co. 
from  foreclosure  of  their  mortgage,  nor  frcMn 
purchasing  said  premises  on  any  foreclosure 
or  execution  sale  thereof.  [Signed]  Willman 
&  Walker.  Alex.  Willman.  McCornick  & 
Co.,  by  J.  M.  Burttett,  Cashier.  A.  L.  Walk- 
er. May  10,  1888."  At  the  same  time,  cer- 
tain leases  of  portions  of  the  property  trans- 
ferred were  assigned  by  the  mortgagors  to 
the  mortgagees.  The  mortgagees  assumed 
possession  of  the  premises  under  the  forego- 
ing agreements,  and,  as  would  appear,  con- 
trolled the  property  thereafter,  collecting 
rents,  etc.,  up  to  tlie  time  the  property  was 
destroyed  by  Arc.  on  July  2,  1HS«.  At  the 
time  of  the  tnii  it  appears  certain  iwr- 
tlons  of  the  said  pi'operty  were  under  lease. 
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which  leases,  as  before  stated,  were  assigned 
to  the  mortgagees,  and  upon  which  It  Is  elalai- 
ed  by  defendants  that  said  mortgagees  and 
their  successor  In  Interest  (the  plaintiflF)  col- 
lected rents  to  the  amount  of  some  $2,100. 
It  should  be  stated,  for  a  better  understand- 
ing of  the  situation,  that  some  time  In  May. 
1887,  In  contemplation  of  the  organization  of 
the  plaintiff  corporation,  certain  n^otlatlons 
were  entered  Into  between  the  said  SIcCornick 
4t  Go.  and  the  parties  engaged  in  the  promo- 
tion of  the  organization  of  pLiintiff,  which 
negotiations  culminated  In  the  acquiring  by 
the  plaintiff,  on  or  alwut  May  1,  1887,  of  the 
business  and  assets  of  said  McCorulck  &  Co. 
The  plalutifif  thereby  became  tiie  owner  of  the 
note  in  action,  and  of  the  security  therefor  to 
the  extent  of  said  note. 

It  is  claimed  by  defendant  that  at  the 
time  the  instruraenta  hereiul>efore  set  forth 
were  executed  and  delivered,  and  the  pos- 
session of  the  property  turned  over  to  the 
aforesaid  mortgagees,  said  mortgagees 
agreed  to  keep  said  property  Insured  for  the 
sum  of  $2.j,000,  for  the  protection  of  them- 
selves and  the  mortgagors.  This  claim  Is 
set  up  in  both  the  answer  and  cross  com- 
plaint of  the  answering  defendant.  Upon 
the  trial  defendant  offered  to  prove  by  the 
answering  defendant  that,  at  the  time  and 
preceding  the  time  the  said  contracts  or 
agreements  referred  to  were  made.  It  was 
agreed  by  the  said  mortgagees,  through  their 
agent  or  representative,  Burkett.  that  they 
would  insure  said  property  for  a  sum  not 
less  than  ^^.j.OOO.  The  refusal  of  the  court 
to  permit  the  Introduction  of  this  testimony 
Is  alleged  as  error.  We  cannot  agree  with 
this  contention  of  appellant.  We  And  noth- 
ing In  the  facts  in  this  case,  as  aliown  by 
the  record,  to  support  the  contention.  There 
is  nothing  in  either  of  the  agreements  upon 
which  such  a  contract  can  be  predicated. 
The  word  "Insurance"  only  appears  once  In 
the  agreements,  and  that  is  in  the  Instru- 
ment by  the  mortgagors.  If  there  had  ever 
been  any  intention  on  the  part  of  the  mort- 
gagees to  incur  such  an  obligation,  it  is 
probable  that  It  would  not  have  been  left 
out,  and  not  the  slightest  allusion  made  to 
it  in  the  agreement  signed  by  them.  Coun- 
sel state  in  their  brief  that  "the  written  con- 
tract provided  for  insurance,  but  omitted  to 
state  to  what  amount, — a  clear  omission." 
We  have  set  forth  above  the  two  instru- 
ments constituting  the  contract.  The  state- 
ment in  the  counsel's  brief  needs  no  other 
comment.  If  a  contract  imposing  a  liability 
of  ¥25,000  can  be  predicated  upon  such  shad- 
owy grounds,  we  must  abjure  the  whole  law 
pertaining  to  the  alteration  or  extension  of 
written  contracts  by  parol.  Denuded  of  all 
extraneous  matter,  dlsincumbered  of  the  vo- 
luminous dissertations  of  counsel  and  the 
multitudinous  quotations  of  authorities,  none 
of  which,  so  far  as  we  are  able  to  divine, 
have  any  applicability  to,  or  are  in  any  way 
instructive  to  the  court  Id  arrlrlnff  at,  a  Just 


conclusion  under  the  law,  the  proposillon 
of  the  appellant  Is  simply  this:  Can  the 
written  Instruments  referred  to  be  enlarged, 
by  parol,  so  as  to  Impose  upon  the  parties 
thereto,  or  either  of  them,  obligations  not 
expressed  in  or  that  can  be  assumed  to  have 
been  contemplated  by  them.  There  Is  no 
question  as  to  the  execution  of  the  note 
sued  upon,  nor  is  there  any  question  as  to 
the  subsequent  action  and  agreement  of  the 
parties.  The  simple  question  submitted  to 
the  court  upon  this  proposition  is  this:  Can 
said  agreements,  taken  together  and  In  the 
light  of  the  facts  shown  by  the  record,  be 
so  construed  as  to  uphold  a  contract  by 
the  plaintiff  to  insure  the  property  involved 
for  the  smn  of  Ifil.OOO?  It  Is  not  claimed 
by  the  appellants  that  such  a  conclusion  can 
l)e  renchcd  or  Justified  from  the  writings 
theniKeivcs.  Is  it  competent,  then,  for  the 
appellants  to  establish  such  an  agreement 
by  parol  evidence? 

Wo  believe  it  a  recognized  principle  of  the 
law  of  contracts  that  where  parties  have 
Iwen  engaged  in  negotiations  involving  con- 
tractual rWations.  and  have  finally  reduced 
the  result  of  such  negotiations  to  writing, 
and  executed  tlie  same,  such  written  evi- 
dence of  the  conclusion  of  the  parties  Is 
final,  and  may  not  be  changed  or  extended 
to  the  extent  of  imposing  upon  either  party 
obligations  not  expressed  In  the  written  con- 
tract or  asreemeut.  It  may  be  conceded  that 
when  the  plaintiff  accepted  the  note  la  ques- 
tion, and  tlie  security,  it  assumed  all  the 
obligations  imiiosed  tliereby  upon  its  assign- 
ors; but  such  obligations  cannot  be  ex- 
tended beyond  the  clear  intent  of  the  writ- 
ten agreements.  Learned  and  Ingenious  as 
counsel's  argumejits,  both  oral  and  in  bis 
brief,  are  confessed  to  he,  we  are  unable  to 
Qnd  lu  eitlier  any  support  for  this  conten- 
tion. Tlie  decision  of  this  court  In  tlie  case 
of  Bank  V.  Bews,  Pac.  816,  does  not  affect 
any  of  the  qucKtions  now  before  us.  In 
the  view  we  take  of  this  case,  It  is  unneces- 
sary for  us  to  enter  upon  a  discussion  of 
many  of  the  questions  raised  by  counsel  In 
their  briefs  and  arguments. 

It  is  claimed  by  appellants  that  under  the 
agreements  of  May  10.  1887,  plaintiff  ia  re- 
quired to  account  to  defendants  for  the 
rents.  Issues,  and  profits  derived  from  the 
transferred  property  during  its  existence,  or 
during  the  time  it  was  under  the  control  of 
plaintiff.  The  district  court  so  Instructs  the 
jury,  and  we  think  the  Jury  so  found.  The 
evidence  shows,  as  appears  by  the  record, 
that  Burkett,  who.  it  seems,  acted  as  the 
agent  of  both  the  plaintiff  atid  the  other 
mortgagees,  Willman  &  Walker,  collected 
for  rents  the  sum  of  ?2,150.  One-half  of  this 
sum,  less  expenses,  etc.,  was  due  to  plain- 
tiff, and  one-half  to  the  other  mortgagees, 
Willman  &  Walker.  The  note  sued  upon,  as 
shown  by  the  evidence,  amounted  at  the  time 
of  the  trial  to  $12,325.  One-half  of  the  gross 
sum  collected  by  Burkett  was  $1,075,  which 
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deducted  from  the  amount  dne  upon  the  note 
would  leave  911.^-  Tlie  verdict  was  for 
$11,100.  As  to  the  amoaat  due  to  WlUman  A 
Walker,  ttiey  must  look  to  th^r  antfiorized 
agent  for  that  It  Is  not  a  matter  properly 
Involved  In  this  action.  No  qnestlon  of  tax- 
es or  their  payment  or  nonpayment  Is  nUsed 
by  the  pleadings. 

We  might,  had  we  been  Inclined  to  avail 
onrselves  of  technfcalltles,  have  relieved 
ourselves  of  much  labor  In  this  case,  by  re- 
lying npon  the  fact  that  the  record  does  not 
disclose  that  any  exception  was  taken  by 
appellant  to  the  ruling  of  the  court  In  ez- 
dtiding  the  testimony  of  O.  R.  Tonng,  In  re- 
lation to  the  contract  for  Insurance.  This 
appears  In  the  appellants'  specification  of 
errors,— ^at  Is,  the  roUng  of  the  court  is 
therein  alleged  as  error;  but  this  Is  not  snf- 
ftclent  to  satisfy  the  requirements  of  the 
statute.  The  exception  to  the  ruling  of  the 
court  must  be  taken  bX  the  time  tiie  ruling 
is  made,  aldiongh  the  bill  of  exeepttoiia  may 
be  settled  afterwards. 

We  have  carefully  considered  and  passed 
upon  all  the  questiona  which  we  believe  to 
be  involved  In  a  decision  of  this  case  npon 
Its  merits.  We  have  not,  it  is  tme,  analyzed 
and  discussed  many  of  the  ar^^ments  and 
authorities  presented  In  the  somewhat 
lengtliy  arguments,  both  oral  and  written, 
presented  by  counsel  upon  botti  sides;  not 
because  we  did  not  appreciate,  In  Its  fullest 
measure,  the  erudition.  Ingenuity,  and  abil- 
1^  thereon  displayed,  but  simply  because  we 
dkl  not  deem  It  essential  In  reaching  a  con- 
dnslon,  the  single  purpose  of  which  should 
be  the  "promotion  of  justice."  Our  life  will 
be  '*»  waste  of  wearisome  hours"  If  courts 
are  to  become  mere  curriculum  for  the  ex- 
hibition of  legal  and  Intellectual  acrobatics, 
wherein  judges  sit  merely  as  referees. 

SUIiUTAN.  a  Jn  and  QCABIiE8»  con- 
cor. 
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SITDVBNS  et  aL  T.  HOME  SAVINGS  te  LOAN 

ASS'N  or  HINNBAP0U3.  MINN.* 
BOME  SAVINGS  &  LOAN  ASS'N  OF  MIN- 
NEAPOLIS, MINN..  V.  STBVENS  et  al. 

(Supreme  Court  of  Idaho.    Jan.  14,  180&) 

COUKTBRCUIH— RSS  JODtOATl.— UsURT— pLSADmO 

— Building  and  Lo\it  Assocutions 
— JORT  raiAL. 

1.  When  the  complaint  shows  that  the  cause 
of  actfon  is  based  upon  a  vsorioae  eootract,  the 
principal  of  which  has  been  fully  paid,  a  gen- 
eral demurrer  to  such  complaint  should  be  sus- 
tained. 

2.  A  cause  of  action  arising  o«t  of  the  trans* 
action  set  forth  in  the  complaint  as  the  founda- 
tion of  the  plalatiff'a  claim,  or  ccnDected  there- 
with, in  favor  of  the  defendant,  muBt,  to  arsil 
such  defendant,  t>e  set  forth  in  the  answer  as 
a  oonnterclaim.  and  cannot  be  made  the  basis 
of  anotber  suit  brought  by  tlie  deCendaQt 
against  the  plaintiff  in  the  former  suit. 

R  Sections  4183-4186.  Rev.  St.  Idaho,  are 
Intended  to  prevent  multtplicity  of  suiu,  and  to 

i  For  opinion  on  rebeariog,  sn  31  Pae.  86& 


settle  all  controvereies  and  causes  of  action  be- 
tween the  parties  which  arise  out  of,  or  arc  con- 
nected with,  the  transBctiiHi  upon  which  the 
plaintiff's  action  ts  founded. 

4.  In  a  suit  brought  bv  a  mortgajEor  to  recov- 
er the  statutory  penalty  for  fauins  to  dis- 
charge of  record  a  mortgage  wbldi  nas  lieeD 
fully  satisfied,  the  parties,  or  either  of  them, 
hare  an  absolute  right  to  a  trial  by  jury. 

6.  A  building  and  loan  association  loaned 
money  to  one  of  its  stockholders,  and  the  con- 
tract provided  for  monthly  payments,  to  be  ap* 
plied  in  "premiuoi  for  precedence"  and  on  inter- 
est. Beta,  in  determining  whether  the  contract 
is  usurious  or  not,  the  so-called  "premium  for 
precedence"  must  be  regarded  as  interest,  and 
that  building  and  loan  associations  are  subject 
to  the  penalties  provided  In  cases  of  osurions 
contracts. 

(Syllabus  by  the  (^onrt) 

.^ipeal  from  district  cmat,  I^tah  eamtji 
W.  O.  Piper.  Judge. 

Separate  actions  by  De  Wit  Stevois,  Ida  BL 
Stevens,  and  Q.  O.  Stevens  against  the  Home 
Savings  &  Loan  Association  of  Minneapolis, 
Minn.,  and  by  the  association  against  Stevens 
and  others,  were  consolidated.  From  a  judg- 
ment for  the  aaodatloD,  the  other  parties 
appeal  Reversed. 

George  W.  Ooode,  for  appellants.  Forney, 
Smith  A  Moore,  for  respondent. 

QUARLBS,  J.  On  the  1st  day  of  June, 
1892,  De  Wit  Stevens,  Ida  G.  Stevens,  and  O. 
O.  Stevens,  three  of  the  appdlants  here,  made 
and  entered  Into  a  contract  with  the  Home 
Savings  ft  Loan  Asaoclaticm  of  Minneapolis, 
Minn.,  a  corporation,  the  re^>ondent  here.  In 
words  and  figures  as  follows,  to  wit:  "$2,600.- 
00.  Tacoma,  Washington,  June  1.  1892.  Re- 
ceived of  the  Home  Savings  &  Loan  Asso- 
ciation of  Minneapolis,  Minn.,  twenty-five 
hundred  dollars,  as  a  loan  on  twenty-five 
shares  of  stock.  No.  6,923.  owned  by  us  in 
said  association.  We,  G.  G.  Stevens  and  De 
Wit  Stevens  and  Ida  B.  Stevens,  his  wife, 
agree  to  pay  to  said  association  on  the  first 
day  of  eadi  month,  at  the  office  of  the  as- 
sociation, Tacoma,  Washington,  thirty-seven 
and  60/100  doUais,  which  shall  be  allied  as 
follows:  First  To  the  payment  of  any  fines 
or  other  assessments  made  against  us  In  pur- 
suance of  the  by-laws  of  said  association. 
Second.  To  the  payment  of  the  premium  for 
precedence  due  on  said  loan,  amounting  to 
el^t  and  76/100  dollars  per  month.  Third. 
To  the  payment  of  tbe  interest  dne  on  said 
loan,  amounting  to  twelve  and  60/100  dollars 
per  month.  Fourth.  The  balance  of  said  pay- 
ments stiall  be  credited  as  dues  on  said  stock. 
Said  payments  shall  be  continued  until  the 
dues  so  credited  on  said  stock,  together  with 
the  dividends  declared  thoeon,  shall  equal 
the  amount  loaned.  Should  we  fall  for  twelve 
weeks  to  pay  said  monthly  payments,  then 
the  whole  amount  on  said  loan  shall  at  once 
become  due  and  payable.  [Signed]  De  Wit 
Stevena  Ida  B.  Stevens.  G.  G.  Stevens." 

On  said  day  the  appellants  above  named, 
to  secure  the  repayment  of  the  loan  mention- 
ed in  this  contract,  executed,  acknowledged. 
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and  dellTered  to  tbe  respondent  a  mor^Eage 
upon  lot  No.  8,  in  block  No.  8,  of  the  town  oC 
Moscow,  which  mortgage  was  duly  recorded.  ■ 
Januaiy  4c  1SD6,  tbe  aaid  mortgagors  com- 
menced tbeir  action  In  the  district  court  of 
the  Second  Judicial  district  In  and  for  lAtah 
county,  ailing  m  their  complaint  the  ex- 
ecution and  recording  of  the  said  mortgage; 
that  they  had  taOy  paid  ott  and  satisfied  the 
aald  mortgage,  and  that  the  respondent,  aft- 
er demand  made  opon  it  to  satisfy  Bald  mort- 
gage^ failed  and  refused,  and  still  falls  and 
retnaea,  to  satlafy  aald  mortgage  of  record; 
and  demanded  judgment  that  said  mortgage 
be  adjudged  satisfied,  and  that  plaintiffs  re- 
cover the  statutory  pcaialty  of  f  100  provided 
by  section  3364,  Bev.  St   To  ttxia  complaint 
the  respondent  answered,  and  denied  tbe  sat- 
isfaction of  said  mortgage,  and  alleged  that 
the  sum  of  ¥802.91  remained  dne  on  the 
mortgage  debt,  and  demanded  judgment  **fhat 
idalntifFs*  cause  of  action  be  dismissed:  that 
Idalnturs  take  nothing  thereby;  that  defend- 
ant hare  judgment  against  plaintiffB  for  Its 
costs  and  disbursements;  that  the  defendant 
bave  such  other  and  further  relief  as  to  the 
court  seems  meet  and  just  In  equity.*'  Jan- 
uary 31,  1806,  tbe  respondent  onnnieneed  an 
action  against  the  appellants  above  named 
and  G.  W.  Stevens  and  Lydla  B.  Sterau  to 
obtain  a  judgment  foreclo^ng  tbe  aald  mort- 
gage alleging  that  there  was  then  due  on 
said  mortgage  debt  the  sum  of  (802.01.  The 
ninth  paragraiA  of  tlie  complaint  Is  In  the 
foUowii^  words  and  figures,  to  wit:  "That 
the  amount  of  fines  and  other  assesamoits 
made  against  the  said  last-named  defendants, 
made  In  pursuance  of  the  by-laws  <rf  aald  tbe 
Home  Savings  &  Loan  Association,  from  the 
said  1st  day  of  June,  1802,  to  and  Indndlng 
the  22d  day  of  January,  1806,  amounted  to 
the  sum  of  $1S0.06,  no  part  of  whlcb  has 
ever  been  paid,  save  and  except  the  sum  of 
JIO;  that  the  itt-emlum  for  precedence  dne  on 
said  loan,  to  and  until  the  25th  day  of  Jan- 
uary, 18M,  amounted  to  the  sum  of  V278.25, 
no  part  of  which  liaa  ever  been  paid,  save  and 
except  tbe  sum  of  $157.60;  that  the  interest 
on  said  loan  from  June  1, 1882,  to  January  22, 
1896,  amounted  to  $200.50,  no  part  of  which 
has  ever  been  paid,  save  and  except  the  sum  of 
$225;  that  no  part  of  the  principal  of  said 
loan  has  ever  been  paid,  save  and  except  the 
sum  of  $2,191.30;  that  the  membership  fee 
In  said  association,  amounting  to  $1^,  has 
never  been  paid;  that  the  plaintiff  had  paid 
Insurance  premltuns  upon  policies  covering 
the  buildin^ra  upon  said  premises  to  the 
amount  of  $2G,  no  part  of  which  has  evef 
been  repaid  to  plaintiff."    To  said  complaint 
the  eppellnnts  filed  their  demurrer,  asalfftiiug 
three   grounds:    First,  that  the  complaint 
does  not  state  facts  eufllclent  to  eonsMtute  a 
cause  of  action;  second,  that  the  court  has 
no  jurisdiction  of  the  persons  of  the  defend- 
ants; and,  third,  that  there  Is  another  action 
pending  between  the  same  parties  for  the 
same  cause.   This  demurrer  vaa  overruled 


hr  tb«  eour^  which  ruling  Is  <me  of  tbe  er- 
ron  assigned  the  a^idlants.  On  motioo 
of  the  respondent;  Ote  district  court  made  an 
wder  coDMlIdatlng  tbe  two  acttMia,  to  which 
the  appellants  objected,  end  duly  excepted. 
These  constdldated  acttom  wers  called  for 
trial,  and  the  i^^eUants  demanded  a  Jury 
trial,  which  was  denied  ttiem  by  the  court,  to 
which  rollag  of  the  court  tbe  appeHants  duty 
excepted.  The  court  then,  on  motion  of  the 
req^ondeot,  took  up  the  foredoanre  case  first 
for  trial,  wlOioat  a  jury*  to  which  action  of 
the  court  the  defendants  duly  exoetpted.  The 
pleadings  were  then  read,  and  the  attonuj  for 
tbe  wpellanta  declined  in  opm  court  to  "pro* 
ceed  further  in  the  manner  and  fonn  aa  wder- 
ed  by  the  court"  ThercQpon  tbe  coort  found 
the  flom  of  $800.ftL  due  on  said  mortgage 
debt,  rendered  judgment  in  faror  of  the  re- 
spondeat foseclodng  said  mortgage  for  tbe 
said  balance,  and  costs  of  action.  Including 
$80  attorney's  fees.  Nothing  Is  said  tat  the 
judgment  about  the  cause  ot  aetton  teou^t 
by  the  appellants,  but  the  court  to  Ito  oonidn- 
sions  of  law  held  "that  plaintiff  fa  further 
entitled  to  a  decree  of  this  court  decieefaig 
that  the  defendants  De  Wit  Sterena.  Q.  G. 
Steven^  and  O.  W,  Bterans  are  entttled  to 
no  judgment  asataist  tbe  plaintiff  herein  for 
its  refusal  to  release  tbe  aald  mortgage." 

Tbe  court  erred  in  ororullng  the  demurrer 
to  the  compdalnt  to  the  foredosnre  salt 
brought  by  respondent  The  first  ground  set 
forth  In  the  demurrer  is  wdl  takea.  The 
primar>-  obligation  to  secure  which  the  mort- 
gage was  given,  hereinbefore  set  forth*  and 
which  was  set  forth  at  length  In  said  com- 
plaint,  is  usurious.  It  provides  for  a  great- 
er rate  of  Interest  than  is  allowed  by  law. 
T7nder  sections  1263,  1204,  Rev.  St.  tbe  le- 
gal rate  of  Interest  is  10  per  cent  per  amiam, 
but  the  parties  may  agree  upon  any  rate  not 
In  excess  of  1%  per  cent  per  month.  The 
contract  in  question  does  not  fix  the  rate  of 
interest  upon  the  loan  evidenced  by  it  but  It 
provides  for  a  monthly  payment  of  $37.50  to 
be  paid  thereon,  and  to  be  ap[dled  to  the 
manner  therein  provided.  Tbe  contract  pro- 
vides that  $8.75  of  the  monthly  payments 
shall  be  applied  "to  the  payment  ot  the  pre- 
mhtm  for  precedence  due  on  said  loan,"  and 
that  $12.50  of  such  monthly  paymmts  should 
be  applied  "to  the  payment  of  the  taterest 
due  on  the  said  loan,"  and  that  "the  bal- 
ance of  said  payments  shall  be  credited  aa 
dues  on  said  stock,"  and  that  "said  payments 
shall  be  continued  until  the  dues  so  credited 
on  said  stock,  together  with  the  dividends  de- 
clared thereon,  shall  equal  the  amount  loan- 
ed." Thus,  It  will  be  seen  that  out  of  each 
monthly  payment  the  respondent  for  use  of 
the  money  loaned,  retained  the  sum  of  $21.3rK 
and  that  the  principal  should  be  reduced  to 
the  extent  of  $16.28  or  less,  owing  to  fines 
and  n!»pepsraents  made  pursuant  to  the  by- 
Inws  of  the  resiwndent  We  are  Inclined  to 
think  that,  under  the  provisions  of  said  con- 
tract what  Is  called  "^ndnm  tor  preced- 
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ence"  is  notblng  but  InlMeat  It  wiU  In 
seen  that,  while  tbe  iniDclpal  of  tbe  loon  li 
b^ng  reduced  monthly,  tbe  Interest  paym^t 
femalns  the  aame,  and  that,  under  the.ternu 
of  tbe  contmet.  It  wonld  take -mere  tban  12 
yean  to  repay  the  nid  loan.  Now,  tbe 
amount  of  the  principal  that  vonld  be  aw- 
tng  on  tfaia  oontract  would  rary  In  amoant, 
monthly,  from  $2,500,  the  amomit  loaned,  to 
some  amonnt  not  exceeding  ilQ.^  the  last 
payment  on  tbe  principal.  Tbe  amount  ow- 
Ing  on  the  prln<^nl  of  thd  loan  would  be  oon- 
stantly  decreasing,  but  tbe  Interest  payment 
would  remain  tbe  same,  being  as  modi  on 
tbe  last  payment  aa  on  the  first  It  is  only 
a  matter  of  ctHnpatatlon  to  ascertain  tbe  ax- 
etage  of  tbe  time  that  tha  prtndpal  would 
be  outstanding,  and  tbe  average  rate-  per 
cent,  of  tbe  interest  paid,  and  that  the  av- 
eorage  rate  would  exceed  IH  per  cent  per 
numtta.  The  aH>dlant  In  his  bvlef  has  tab- 
ulated the  rate,  computing  It  for  every  six 
mnntbs,  and  he  places  tbe  rate  fpr  the  first 
six  months  at  10.2  per  cent.,  and  for  tbe  last 
tfx  months  at  218.88  per  cent.  WbeOier  bis 
oatcolatlons  are  correct  or  not,'  we 'have  not 
taken  the  time  to  demoDstrate,  taking  It  for 
granted  that  inasmnch  as  his  cakmlation  Is 
not  challenged  for  inaccuracy  by  the  respond- 
enfa  (vrtilch  only  cbaUeuges  the  basis 
<m  which  It  Is  made),  It  Is  practically  correct. 
TTsnry  cannot  be  sanctioned  under  any  name 
m  g^ae,  and  where  uaory  la  contracted  for, 
directly  or  Indirectly,  tlie  par^  making  the 
loan  cannot,  under  our  statutes,  recorw  any 
Interest  or  costs. 

Tbe  complaint  in  the  suit  brought  by  re- 
spondent as  shown  by  paragrapii  9,  herein- 
before quoted,  shows  on  its  face  that  on  tbe 
ctmtract  In  question  tbe  appellants  had  paid 
^ZJSSBJBO,  and  orerpald  the  principal  of  said 
loan.  For  this  reason  the  aald  complaint  on 
Its  face  showed  no  cause  of  action  In  the  re- 
spondent, the  plaintiff  therein.  See  Assoda- 
tton  T.  Griffin  (Tex.  Hup.)  39  S.  W.  656. 

The  third  ground  of  doourrer  was  well 
tak«L  It  was  the  duty  of  the  respondent  to 
have  set  up  its  caose  of  action  In  the  suit 
brouf^t  by  the  ai^llants.  See  Iter.  St  1$ 
4188-41%.  Tbe  pendency  of  this  suit  was  a 
bar  to  the  one  brought  by  the  respondent, 
and  was,  under  section  4174,  Rev.  St.,  ground 
of  demurrer. 

The  complaint  in  the  action  brought  by  the 
appellants,  and  tbe  answer  of  the  respond- 
ent therein,  made  tbe  Issues  necessary  to  be 
passed  on  to  settle  fully  tbe  entire  contro- 
versy between  the  parties.  There  was  only 
one  issue, — whether  the  mortgage  debt  had 
bwa  fully  paid  or  not.  If  the  facts  pleaded 
by  the  respondent  in  the  complaint  In  Its 
fbreclosure  suit  are  tirue,  tbe  mortgage  debt 
was  fully  paid.  That  question  should  have 
been  settled  In  tbe  suit  brought  by  the  appel- 
lants, and,  if  not  fully  paid,  the  resiwndent 
should  have  bad  a  decree  of  foreclosure 
tbereln.  The  cause  of  action  stated  In  both 
comidaints  arose  out  of  the  same  transao- 


ttM,  the  mortgage  In  question.  There  was 
no  excuse  ftoc  .bringing  the  f(»ecIo8ure  suit, 
and  the  demarrMr  sbonld  have  been  sustained. 
■  The.coBPt  med  In  refusing  to  try  tbe  ap- 
pellants* cause  of  actloo,  and  also  ia  doaylng 
tbe  appellants  a  jtuy  trial.  They  w«e  m- 
titled  to  have  the  Issues  of  fact  raised  by  the 
plesdlngs.ln  their  suit  to  cecOTpr  a  atatntory 
penalty  tried  by  a  Jury. 

We  will  supplemttt  what  we  have  already 
said  with  retorence  to  the  question  of  usury, 
that  under  our  statutes  it  la  not  necessary  to 
plead  tisnry;  that  the  cespondent  did  not 
all^e  tbe  substance  of  its  by-laws  relating 
to  fines  or  assessments  against  stockholders, 
or  show  the  existence  of  any  fact  which,  un- 
der its  by-laws,  made  the  appellants  Ua)de 
to  any  fine  or  assessment  ag^n^t  them  as 
stockholders.  The  contract  in  quefriten  was 
purely  one  of  IfHin.  Building  and  loan  asso* 
datlons  cannot  collect  usury  under  any  tulse 
or  nam^  or  1^  any  tilde  or  artifice.  As  to 
Interest  or  compensation  for  tise  of  money 
loaned  sndi  associations,  citbrar  to  their 
members  or  other  persons,  such  assodatious 
stand  upon  the  same  footing  as  private  Indi- 
viduals, ruder  tbe  head  of  "Bunding  ajii 
Ixmn  Associations,''  4  Am.  Se  Eng.  Ettc.  Law 
(%d  Ed.)  pp.  1066,  106T,  says:  fThe  remahi- 
lug  view  Is  that  the  transaction  is  a  loan 
proper,  and  subject  to  the  usury  law.  It  IB 
stated.  In  support  of  this  idea,  that  an  In- 
corporated association  certainly  Is  not  a  part- 
nership, and  that  in  case  of  a  loan  by  an 
unincorporated  body  tbe  ultimate  liability 
does  not  depend  at  all  upon  tbe  outcome  of 
the  venture,  and  that  there  Is  hedce  no  such 
uncertainty  as  would  exempt  it  frmn  the 
usury  law.  It  Is  said,  further,  that  there  Is 
no  sale,  because  tbe  holder  stttl  rematna  tiie 
owner  of  tlM  stock,  snt^tect  only  to  tbe  asso* 
clatlim's  ll«i,  and  no  redemptlMi,  because  the 
stock  stUl  remains  In  existence,  and  also  that 
the  amoant  bonowed  Is  to  be  returned  as 
surely  as  though  In  a  lump  sum."  Tbe  same 
authority,  In  note  4,  )>.  1056,  refevs  to  cases 
in  Connecticut  Iowa,  KentuAy,  Maryland, 
Nebra^,  New  York,  North  Carolina,  Penn- 
sylvania, South  Carolina,  Texas,  and  West 
Virginia  supporting  tbe  above  rule.  Tbe  su- 
preme court  of  North  Carolina  in  Mills  v. 
Association,  75  N.  C.  292,  says:  "We  know 
of  no  dsvtee  ot  cover  by  which  these  associa- 
tions can  take  from  those  who  b(»row  their 
money  more  than  the  1^1  rate  of  Interest 
without  Incurring  the  penalties  of  our  usury 
laws.  Calling  the  borrower  a  'partner,'  or 
substituting  'redeeming'  for  lending,'  or  'pre- 
mium' or  'bonus'  for  an  amount  which  they 
profess  to  have  advanced  and  yet  withhold, 
or  'dues'  for  'interest,'  or  any  like  subter- 
fuges, will  not  avail.  We  look  at  tbe  siib- 
stance."  Tbe  Judgment  appealed  from  is  re- 
versed, and  the  consolidated  actions  are  re- 
manded, with  Instructions  to  the  district 
court  to  stistain  ihe  demurrer  filed  by  ai^l- 
lants  to  the  complaint  of  tbe  respondent  and 
to  dismlm  -ttie  action  commenced  by  the  le* 
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■pondent  to  fttredoM  mortKage,  uid 
award  tiie  appellants  their  costs  In  that  ac- 
tion, and  to  proceed  and  try  the  salt  com- 
menced 1^  appellants  conformably  to  the 
news  herein  erpressed.  Costs  of  this  ^ipeal 
awarded  to  the  appellants. 

SUIiUVAM.  a  and  HUSTON.  oon- 
cnr. 


Ca  Kan.  771) 

STERN  et  al.  v.  CBAIO  et  aL 

(Sapreme  Conrt  of  Kansas.    Jan.  8,  181^) 

AjPHUi  —  AOQUIBSCBNOB  IN  JUDeMBKT— SUFSBMB 

CoDKT— JcBisDicnox— Practicb. 

1.  A  plaintiff  In  error  acqniesces  In  the  Judg- 
ment, and  thereto  loBes  hla  right  to  a  reriew, 
bj  Bcccptins  a  aubstaiitlRl  part  o{  the  amount 
awarded  him. 

2.  A  proceeding  not  within  the  jurisdiction  of 
Uie  supreme  court  cannot  be  certified  to  the 
court  of  appeals,  when  it  ii  attached  to  another 
record  filed  in  the  supreme  court,  both  of  which 
arc  attached  to  and  based  upon  a  single  case- 
made. 

Error  from  district  court,  Brown  connty; 
J.  F.  Thompson,  Judge. 

Action  between  Stern,  Lauer,  Shohl  &  Co. 
against  Craig  Bros,  and  others.  From  a 
Judgment  In  favor  of  the  latter,  the  former 
bring  error.  Dismissed. 

Tufts  A  Crowdl,  for  pkalntlfEs  In  error. 
Jas.  FaUoon,  Jas.  A.  Clarlc.  and  Means  ft 
Smith,  for  defendants  In  error. 

FEB  CUBIAH.  This  proceeding  cannot  be 
considered  by  the  court  for  two  reasons: 
First,  the  plaintiffs  in  error  have  acquiesced 
In  the  Judgment  complained  of  by  accepting 
a  substantial  part  of  the  amount  awarded  to 
them;  and,  second,  the  amount  In  controrer- 
ay  is  less  than  $2,000,  and  the  case  is  there- 
fen  not  within  the  Jurisdiction  of  this  court 
Nor  can  It  be  certified  to  the  court  of  ap- 
peals, as  It  is  attached  to  another  record  filed 
In  this  court,  ttoth  of  which  are  attached  to 
and  based  upon  a  single  case-made,  a  practice 
which  cannot  be  commended.  The  proceed- 
ings will  therefore  be  dismissed. 


GHAIiLISS  T.  WOODBCRN  et  aL 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment. B.  D.    Jan.  6,  1898.) 

Motions  to  recall  mandate,  and  to  set  aside 
the  Judgment,  dismiss  tlie  action,  and  to  mod- 
ify  the  Judgment.    Motions  dented. 

For  original  opinion,  see  43  Fac.  792. 

J.  M.  Ofaaliiss  and  W.  L.  Bailey,  for  plain- 
tiff hi  orror.  B.  F.  Hndscm,  for  defendants 
In  error. 

PER  CURIAM.  The  Judgment  of  the  trial 
court  rendered  In  this  action  was  rerersed, 
and  the  case  remanded  for  further  proceed- 
ings In  an  opinion  of  this  court  delivered 


January  9,  1896  (2  Kan.  App.  6S2,  43  Bb& 
792).  John  Worthy,  since  deceased,  was  a 
party  to  the  action  In  the  district  court. 
Martha  B.  Worthy,  Frescott  O.  Hale,  aaA 
William  W.  Gartey  were  appointed  eze^ 
utors  of  the  estate  of  John  Worthy,  deceas- 
ed,  on  January  4.  1895.  No  proceeding  for 
the  rerlror  of  the  action  In  the  name  of 
such  executors  has  been  taken  in  the  dis- 
trict court  nor  in  the  court  of  appeals.  The 
case  Is  now  presented  to  the  court  (1)  by  the 
motion  of  Charles  D.  Bidwell  and  Sarah  L. 
Bldwell,  defendants  In  error,  to  recall  the 
mandate  and  set  aside  the  Judgment  and 
dismiss  the  action;  (2)  the  motion  of  Wil- 
liam H  Challlss  that  the  Judgment  rendered 
by  this  court  be  modified  so  as  to  show  that 
the  lien  of  the  estate  of  John  Worthy,  de- 
ceased. Is  a  first  and  prior  Uen  upon  tho 
realty  In  controversy.  An  examination  of 
the  record  In  this  case  shows  that  William 
Ii.  Challlss  does  not  question  the  validly 
nor  priority  of  the  Worthy  mortgage;  that 
defendants  In  error  are  not  In  position  to 
question  either  the  validity  or  priority  of 
the  Worthy  mortgage  In  this  action.  John 
Worthy  and  his  executors  were  not  In  court 
at  the  time  Judgment  was  rendered  by  tlw 
court  of  appeala.  Neither  John  Worthy, 
nor  his  executors,  were  necessary  parties 
to  the  determination  of  the  controversy  In 
this  case.  They  were  not  parties  to  the 
action  at  the  time  the  opinion  of  this  court 
was  delivered.  AU  of  the  necessary  par- 
ties to  the  termination  of  the  real  contro- 
versy in  this  action  were  In  court.  The  mo- 
tion to  recall  the  mandate,  to  set  aside  the 
Judgment,  and  dismiss  the  action  vrlll  be 
denied,  and  the  motion  to  modify  tbe  Judg- 
ment will  be  denied.  Each  puty  wUl  be 
taxed  with  the  costs  of  his  motion.  All  the 
Judges  concnrrlng. 


(«  Kan.  A.  928) 

ATCfflSON,  T.  &  S.  F.  B,  OO.  v.  GUINANB. 
<Oonrt  of  Appeals  of  E^nsas,  Sonthem  Depart- 
meirt,  E.  D.    Dec.  22,  1807.) 

Lf/DBT  TO  PaSBBNO  BB— Al.IOHTINa   FROM  TBAIX 

IS  HoTtoK—NEaLiaBNCB— Special  Findikos. 

1.  Measured  by  tbe  doctrine  oC  neeligence  set 
forth  in  the  case  of  Railroad  Co.  v.  Hughes,  40 
Fac.  919,  56  Kan.  401,  and  the  case  of  Railroad 
Co.  V.  O'Melia,  41  Pac.  437,  1  Kan.  App.  374. 
the  material  rights  of  the  plalntiCt  la  error  in 
this  case  were  not  prejudiced  by  the  action  of 
the  court  In  giving  iostrnetlons  2  to  7,  ln< 
elusive,  nor  by  the  r^sal  of  the  eoart  to  give 
instructions  1  to  D,  inclnalvek  as  aaked  for  by 
tbe  c^intiff  in  error. 

2.  The  special  findings  of  the  jnry  in  this  case 
do  not  show  such  want  ot  negfigeoce  upon  the 
part  of  the  plaintiff  in  error,  nor  such  negli- 
gence upon  the  part  of  tbe  defendant  in  error, 
as  will  entitle  the  plaintiff  in  error  to  a  judg- 
ment upoD  such  special  findings. 

3.  lliere  is  some  evidence  tending  to  prove 
each  fact  necessary  to  support  the  verdict  sad 
judgment  in  this  case. 

(Syllabus  by  the  Court) 

Error  from  district  ooor^  Allu  connty;  1a 
StUlweU,  Judge. 
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AcU<m  hy  John  Oubune  against  tin  Atdil- 
aon,  Topeka  &  Santa  F6  Railroad  Company. 
From  a  judgment  for  [rtalntUC,  and  a  refusal 
to  grant  a  new  trial,  d^endant  brlnga  error. 
Afflnued. 

A.  A.  Hurd  and  Stambaugh  &  Hiird,  for 
plaintiff  In  error.  Gates  &  Slilnn,  for  de- 
fendant In  error. 

DBNNISON,  P,  J.  This  acUon  was  com- 
menced Id  the  district  court  of  Allen  county, 
Kan.,  by  Jobn  Gulnone,  as  plaintiff,  to  re- 
cover from  the  Atchison,  Topeka  &  Santa  F€ 
Kallroad  Company,  as  defendant,  tbe  dam- 
ages sustained  by  lilm  on  accoimt  of  injuries 
received  by  him  while  attempting  to  get  off 
a  train  of  cars  run  by  tbe  said  defendant. 
The  said  plaintiff  alleges  that  by  reason  of 
the  negligent  and  careless  conduct  of  the  said 
defendant  and  its  agenta  and  servants  he  sus- 
tained damages  In  the  sum  of  $10,000.  Judg- 
ment was  rendered  for  Guiuane  in  the  sum 
of  $1,800,  and  the  railroad  company  brings 
the  case  here  for  review. 

The  plaintiff  in  error  contends  that  the 
court  erred  in  refusing  to  give  the  jury  the 
following  instructions:  "(1)  Vou  are  instruct- 
ed that  it  IS  the  well-settled  law  of  this  state. 
In  cases  where  plaintiff  seeks  to  recover  for 
injuries  on  the  ground  of  defendant's  negli- 
gence, that,  If  the  ordinary  negligence  of  the 
plaintiff  directly  or  approximately  contribut- 
ed to  his  injury,  he  cannot  recover  unless  the 
ittjui-y  was  iuteutionally  and  wantonly  caus- 
ed by  the  defendant.  Therefore,  if  the  Jury 
find  from  tbe  evidence  that  the  plaintiff  John 
Guinane's  own  negligence  caused,  or  con- 
tributed to  cause,  the  Injury  received  by  him, 
they  win  find  for  the  defendant  (2)  If  the 
Jury  find  from  the  evidence  in  the  case  that 
the  plaintiff,  John  Ouinane,  was  a  man  of 
mature  years,  and  of  ordinary  intelligence, 
and  that,  when  the  caboose  upon  which  he 
was  riding  was  In  motion,  be  made  an  at- 
tempt to  get  off,  and  at  the  time  he  was  Im- 
mediately admonished  by  the  conductor  of 
tbe  train  that  he  should  not  get  off,  that  tbe 
train  would  stop,  that  he  might  get  hurt; 
and  If  the  jury  should  further  find  thjit  not- 
withstanding this  admonition  of  the  con- 
ductor, and  in  disr^ard  of  the  same,  that 
the  plaintiff  did  alight,  and  thus  receive  the 
Injuries  he  complains  of,— that  then,  and  in 
such  case,  the  plaintiff  cannot  recover,  and 
your  verdict  should  be  for  the  defendant. 
(3)  You  are  furtiier  instructeed  that,  even 
if  the  conductor  of  the  train  told  the  plaintiff 
to  alight  from  the  train  while  in  motion,  still. 
If  the  danger  of  so  doing  was  obvious  to  a 
person  of  ordinary  intelligence,  and  if  you 
believe  from  the  evidence  that  plaintiff  was  a 
man  of  matnra  years,  and  of  such  ordinary 
intelligence,  and,  in  the  exercise  of  care  and 
prudence  saw,  or  readily  could  have  seen,  the 
danger  of  such  act,  but  voluntarily  on  his 
part,  and  in  disregard  of  such  apparent  dan- 
ger, steps  off  such  moving  train,  and  thereby 


sustained  the  Injury  he  compIalnB  of  In  this 
action,  he  cannot  recover  in  this  action,  and 
your  verdict  should  be  for  the  defendant. 
(4)  You  are  further  instructed  that,  while  the 
railroad  company  must  exercise  great  care 
and  diligence  In  taking  care  of  its  passengers, 
the  passenger  must,  on  his  part,  exercise  or- 
dinary care  and  prudence  in  taking  care  of 
himself;  and,  If  the  passenger's  failure  to  ex<. 
ercise  ordinary  care  and  i^idence  causes  or 
contributes  to  the  ioJury,  such  a  failure  is  a 
bar  to  this  action  against  the  railroad  com- 
pany carrier.  Ther^ore,  In  this  action,  U 
the  plaintiff,  by  the  exercise  of  ordinary  care 
and  prudence,  knew  and  saw,  or  readily 
could  have  known  or  seen,  tbe  danger  of 
alighting  from  a  moving  train,  and,  thus 
Imowlng  and  seeing  such  danger,  stepped  off, 
and  was  injured,  as  he  complains,  in  such 
case,  if  you  find  the  facts  as  in  tbe  instruc- 
tions indicated,  then  he  (the  plaintiff)  cannot 
recover  In  this  action,  even  though  tbe  con- 
ductor of  the  train  asked  bim  to  alight.  (5) 
That  under-all  the  evidence  in  tbe  cause  your 
verdict  should  be  for  the  defeudauL"  The 
plaintiff  In  error  aUo  contends  that  the  court 
erred  in  giving  to  the  jury  the  fourth  lustruc- 
tloa  contained  in  its  charge. 

Ui>on  the  quetitiuu  of  tbe  negligence  of  botii 
I>artles  the  court  gave  the  following  Instruc- 
tions: "(2)  Tbere  is  no  dispute.  In  the  light  of 
the  evidence  In  the  cause,  that  plaintiff  was 
a  passenger  on  defendant's  train  at  the  time 
of  bis  sustaining  tbe  alleged  injuries  com- 
plained of,  and  evidence  has  been  introduced 
tending  to  show  that  he  sustained  some  per- 
sonal injury  in  attempting  to  alight  from 
said  train  at  Humbolt,  Kansas,  the  miture 
and  extent  of  which  alleged  injuries  Is  a 
question  for  you  to  determine  from  the  evi- 
dence. So  the  vital  and  important  question 
for  you  to  ascertain  and  determine  from  the 
evidence  in  tbe  first  instance  Is  whether,  un- 
der the  evidence  in  the  cause,  a  state  of  facts 
Is  disclosed  which  renders  tlie  railroad  com- 
pany hable  in  this  action,  or  whether,  on  the 
other  band,  plaintiff's  alleged  injuries  are  the 
result  of  his  own  failure  to  exercise  ordinary 
care  and  prudence  in  the  matter  of  alighting 
from  the  ti'ala,  in  which  event  the  defendant 
would  not  be  liable.  t3)  As  a  principle  of 
law  it  may  be  stated  that  it  is  the  duty  of 
the  employes  of  railroad  companies  In  charge 
of  trains  carrying  passengers,  whether  they 
be  regular  passenger  trains  or  freight  trains 
on  which  passengers  are  carried,  to  stop  their 
trains,  and  bring  them  to  a  standstill  for  a 
reasonable  length  of  thne,  at  all  stations  at 
which  pai^sengers  on  said  trains  are  entitled 
to  get  off.  The  failure  of  the  employes  ot 
the  company  to  stop  their  trains  as  aforesaid 
will  not  Justify  a  passenger  in  leaping  from 
a  train  while  In  motion,  unless  it  should  be 
under  sncb  circumstances  as  I  shall  subse- 
quently indicate  in  these  inatructions.  (4)  If 
you  should  believe  tram  the  evidence  that, 
as  the  train  on  which  the  plaintiff  was  rid- 
ing approached  tbe  city  of  Uumboldt,  the  con- 
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ductor  of  the  train  called  oat  the  name  of 
the  station,  and  tbereiqioii  the  plaintiff  got 
ready  to  get  ofiC  the  train,  and  while  the 
train  was  still  moving  the  conductor  called  to 
the  plaintiff,  and  told  him  to  get  off  quick, 
CH*  words  to  that  effect,  and  you  should  be- 
lieve that  the  train  was  moving  at  such  a 
slow  rate  of  speed  that  a  person  of  ordi- 
nary care  and  prudence  would  be  warranted 
In  assuming  that  he  could  safely  alight  from 
the  train,  and  that  thereupon,  while  the  train 
was  moving  slowly,  in  obedience  to  said  al- 
lied direction  by  the  conductor,  the  plaintiff 
attempted  to  alight  from  said  train,  and  In 
consequence  of  the  motion  of  the  cars  lost 
his  footing,  and  fell,  and  thereby  sustained 
the  Injuries  complained  of,  then,  and  under 
those  circumstances,  If  they  exlat^  the  plain- 
tiff would  be  entitled  to  recover.  (5)  But, 
on  the  other  hand,  If  you  find  from  the  evi- 
dence that  the  conductor  of  defendant's  train 
gave  no  such  direction  to  plaintiff  to  get  off 
as  Indicated  In  the  preceding  instruction,  but 
that  the  plaintiff,  either  on  his  own  motion, 
or  In  disregard  of  any  Instruction  given  him 
by  the  conductor  not  to  attempt  to  get  off 
while  the  train  was  In  motion,  attempte<1, 
while  said  train  was  In  motion,  to  alight  from 
the  train,  and  fell,  and  was  Injured,  then, 
and  under  those  circumstances,  If  they  exist, 
plalntifTs  alleged  Injuries  are  to  be  attributed 
to  his  own  failure  to  exercise  ordinary  care 
and  prudence,  and  he  would  not  be  entitled  to 
recover.  (6)  You  are  also  Instmcted  that, 
if  yon  should  believe  from  the  evidence  that 
the  conductor  directed  the  plaintiff  to  get  off 
the  train  as  claimed  by  jdaintlflr,  and  plain- 
tiff attempted  to  get  off  In  obedience  to  said 
alleged  direction,  but  If  you  should  also  be- 
lieve from  the  evidence  that  at  the  time  the 
train  was  moving  at  such  a  rate  of  speed, 
and  the  Burrounding  circumstances  were  such, 
that  a  person  In  the  exercise  of  ordinair  care 
and  prudence  would  not  have  attempted  to 
alight  from  the  train,  then,  and  under  those 
circumstances.  If  they  exist,  the  plaintiff 
would  not  be  entitled  to  recover.  What  the 
facts  may  be  with  reference  to  all  the  mat- 
ters indicated  In  these  Instructions,  you  your- 
selves are  the  exclusive  Judges,  as  you  may 
find  and  believe  the  same  to  be  from  the 
evidence  In  the  case.  (7)  By  the  term  'ordi- 
nary care  and  prudence,'  as  used  In  these  lii- 
stnictlons.  Is  slmiiiy  meant  that  measure  of 
care  and  prudence  that  onllnni-IIy  caiTful  and 
pmdent  people  would  exercise  under  the  snmc 
or  similar  circumstances.  It  is  a  relative 
term,  and  Is  always  to  be  measured  and 
governed  by  the  circumstances  and  condltltiiis 
of  thhigs  RurpouniUng  a  person  at  the  time."' 

The  Instructions  given  by  the  court  con- 
tain every  material  proposition  contained  in 
the  Instructions  refused,  and  the  court  com- 
mitted no  error  In  refusing  to  give  the  In- 
structions 1  to  B,  Inclusive,  as  nslted  for  liy 
the  plaintiff  fn  error.  Measured  by  the  doc- 
trine of  negligence  set  forth  In  the  cases  of 
Baikoad  Co.  t.  Ilugbes,  50  Kan.  401,  40  Pac. 


019,  and  Railroad  Co.  v.  O'Mella,  1  Kaa. 
App.  374,  41  Pac.  437,  the  Instructions  giv?o 
hy  the  court  In  this  case  are  too  favorable 
to  the  railroad  company.  Surely,  It  Is  In  no 
condition  to  say  that  its  material  rights  were 
prejudiced  by  the  giving  of  the  instructions 
of  the  court  from  2  to  7,  Inclusive. 

The  plaintiff  In  error  also  contends  that  It  la 
entitled  to  Judgment  on  the  special  findings  of 
the  Jury,  which  are  as  ft^owa:  "(1)  How  old 
Is  the  idalntlff,  John  Gulnane?  Ans.  About  50 
years  old.  (2)  Is  he  a  man  of  ordinary  intelli- 
gence? Ans.  Yes,  (3)  Has  he  had  experi- 
ence in  tiding  on  railroad  trains,  both  freight 
and  passenger  trains?  Ana.  Limited  experi- 
ence. (4)  Did  he,  at  the  time  of  the  allied 
accident,  know  that  It  was  dangerous  to  ati^^t 
from  a  moving  train?  Ans.  Yes.  (5)  On 
what  day  was  It  that  plaintiff  dalms  he  was 
Injured?  Ans.  March  29.  1892.  (6)  At  what 
time  did  the  train  arrive  at  Humbolt,  Kansas? 
Ans.  Between  9  and  10  o'clock  p.  m.  (7)  In 
what  direction  was  the  train  running?  Ans. 
North.  (8)  On  which  side  of  railroad  track  ia 
the  depot  at  Humbolt,  Kansas?  Ans.  East. 
(9)  Who  was  the  conductor  of  the  train?  Ans. 
Nelson.  (10)  Did  the  train  stop  that  evening 
at  Humbolt  station,  so  that  the  caboose  stood 
at  the  platform  of  the  depot?  Ans.  Yes,  after 
the  plaintiff  fell.  (11)  Was  the  conductor  on 
the  depot  platform  at  the  time  the  train  was 
at  Humbolt?  Ans.  Yes.  (12)  If  you  answer 
the  forcing  question  In  the  affirmative,  then 
state  whether  he— the  conductor— gave  a  sig* 
nal  to  the  engineer  with  his  lantern  to  stop 
the  train.  Ans.  Yes.  (13)  State  what  kind 
of  a  car  was  Immediately  In  fr<mt  of  the  ca- 
boose; that  Is,  whether  It  was  a  box  car  or 
not.  Ans.  A  box  car.  (14)  Were  the  outside 
lamps  at  depot  platform  both  lit  and  burning 
at  the  time  the  trahi  was  at  Humbolt  that 
eveiUng?  Ans.  Yea.  (15)  Did  the  conductor 
admonish  the  plaintiff  tiiat  he  should  not  get 
off  until  the  trahi  stepped?  Ana.  No.  (16) 
Did  the  plaintiff  attempt  to  seep  off  while  the 
train  was  mnnlng?  Ans.  Yes.  (IT)  If  you 
answer  the  foregoing  question  In  tiie  affirma- 
tive, then  answer  how  rapidly  it  was  moving 
at  the  time.  Ans.  Slow.  (18)  In  attempting 
to  alight  from  train,  did  the  plaintiff  hold  fast 
with  his  right  hand  to  the  handhold  on  the 
north  end  of  the  caboose?  Ana.  Yes.  (19) 
Did  he  alight  on  the  east  or  west  ^de  at 
the  cnr?  Ans.  East.  CM)  Did  the  conducts 
take  hold  of  the  plaintiff  when  he  attempted 
to  step  off  the  cars?  Ans.  Yes.  (21)  If  you 
answer  the  foregoing  questions  In  the  affirma- 
tive, then  state  what  part  of  pkilntiff's  body 
the  conductor  took  hold  of,  and  for  what  pur- 
pose. A]i8.  By  the  shoulder  to  support  him 
from  falling.  (22)  When  the  plaintiff  attemp^ 
ed  to  alight  from  train,  bad  he  anything  in 
his  arms  that  he  was  carrying?  Ana.  Yes. 
(23)  If  you  answer  the  foregoing  question  In 
the  affirmative,  then  state  what  he  was  carry- 
ing and  on  which  arm  he  had  It.  Ans.  Two 
bundles  on  his  left  arm.  Did  the  plain- 

tiff drop  the  package  he  was  carr^-lng  ou  his 
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arm?  Ana.  Tes.  (2S)  DM  the  conductor  pick 
up  and  hand  to  the  plaintiff  any  package  after 
he  (plaintiff)  bad  alighted?  Ans.  Yes.  (20) 
Did  the  plaintiff  say  to  condnctor  he  was  not 
hurt?  Ans.  Tes;  no;  not  mnch.  (27)  Did 
the  condnctor  hare  a  conrersatlon  witii  ^e 
pl^ntlff  after  he  (plaintiff)  had  alighted  from 
t3ie  train,  and  while  the  caboose  of  the  train 
was  standing  at  depot  platform?  Ans.  Tes. 
(28)  Did  Qeorge  Grebe  alight  from  the  train 
at  Hambolt  that  evening?  Ans.  Tes.  (29) 
If  yon  answer  the  foregoing  qnestlon  in  the 
afflrmatlve,  then  state  which  end  of  the  ca- 
boose he  alighted  from,  and  whether  the  east 
or  west  side  of  caboose.  Ans.  Conflicting  evi- 
dence as  to  which  end,  but  east  side.  (30) 
Had  the  plalntllT  his  ribs  broken  before  the 
time  of  the  alleged  accident,  and,  If  so,  bow 
long  before?  Ans.  Tes.  about  2*.^  months  be- 
fore. (31)  If  you  answer  the  foregoing  ques- 
tion in  the  afflrmatlve,  then  st.ite  how  he  had 
his  ribs  broken  at  that  time.  Ans.  By  fall- 
ing on  a  milk  pall.  (S2)  How  much  hns  the 
plaintiff  expended  for  medicines  aud  physi- 
cians' treatment  since  the  time  of  alleged  In- 
Jury  for  himself  on  account  of  said  alleged 
hijury?  Ans.  ¥154.45.  (33)  Has  plaintiff  been 
suffering  from  disease  of  t^e  kidneys?  Ans. 
Yes.  (34)  If  you  answer  the  foregoing  ques- 
tion In  the  afflrmatlve,  then  state  how  long  he 
has  been  afflicted  with  such  disease  of  the 
kidneys.  Ans.  Don't  know;  for  some  time. 
(35)  Are  not  all  the  ailments  he  complains  of 
the  result  of  such  kidney  disease?  Ans.  No." 
We  are  unable  to  say  wherein  these  special 
qnestlons  and  answers  show  a  sufficient  want 
of  negligence  upon  the  part  of  the  plaintiff  In 
error,  or  sufficient  negligence  upon  the  part  of 
the  defendant  In  error,  to  entitle  the  plaintiff 
In  error  to  judgment  upon  the  special  flndlnj^. 
The  court  did  not  err  In  refusing  to  render 
judgment  thereon. 

The  plaintiff  in  error  also  contends  that  tiie 
court  erred  In  denying  the  motion  of  the  plain- 
tiff In  error  for  a  new  trial.  In  addition  to 
the  errors  already  considered,  It  claims  that  a 
new  trial  should  have  been  granted  for  the 
reason  that  the  verdict  was  not  supported  by 
sufficient  evidence.  "We  have  carefully  exam- 
ined the  evidence  In  this  case,  and  find  that 
tliere  Is  some  evidence  tending  to  prove  every 
fact  necessary  to  support  the  verdict  of  the 
Jury.  The  court  did  not  err,  for  that  reason. 
In  denying  the  motion  for  a  new  trial,  nor  In 
rendering  Judgment  upon  the  verdict.  The 
Judgment  of  the  district  court  is  afflinied. 
All  the  Judges  concurring. 


(7  Kan.App.  19) 

PBRKXXS  T.  JOHNSON  et  aL 
^nrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.   Jan.  8,  1888.) 

PBTITT05  tK  BRKOK— PARTin. 

A  condition  prec-cilent  for  a  party  who 
seeks  by  the  ju(iBin''iit  of  the  court  of  nppeals 
to  increase  the  biinU>ii{i  of  one  joint  jiKlginent 
debtor,  and  thereby  relieve  the  burdens  of  anr 
other,  -Is  that  he  l»ing  thou  both  into  coort; 

51P.-^iO 


and,  where  all  of  such  Joint  Judgment  debtors 
to  be  affected  are  not  brought  into  court,  tiie 
petition  in  error  should  be  dismissed. 
(Syllabus  by  the  Court.) 

Brror  from  district  coi^  Johnson  cotmty; 
John  T.  Burrls,  Judge. 

Action  by  J.  S.  Perkins,  u  receiver  of  the 
Argentine  Bank,  against  Samuel  Johnson  and 
Qfthera.  From  the  Jndgm^t  granting  part  at 
the  relief  songht,  and  from  an  order  denying 
a  new  trial,  plaintiff  brings  error. 

C.  L.  Randall  and  W.  L.  P.  Bumey,  tor 
plaintiff  In  error.  Parker  ft  ^mllton,  for 
defendants  In  error. 

McBLBOY,  J.  This  actkm  wu  tirought 
June  29, 1898,  by  the  Argentine  Bank  agahut 
James  UcDonald,  Samud  Johnson,  Mitchell 
Johnson,  Annie  Hayes,  James  T.  Gnff,  Mary  B. 
Schtefer  (foi-merly  Guff),  ChxlitiAn  Bchlefer, 
Thomas  J.  Bradbnzyt  D.  Hubbard,  and  H.  A. 
Taylor,  to  charge  Annie  Hayes,  James  T.  Cuff, 
and  Mary  B.  Schlefer  as  makers,  and  Mitchell 
JohiUHm  and  Samud  Johnson  as  Indoraera,  up- 
on a  9400  note,  and  for  the  f oredosnre  of  a 
mortgage.  The  petition  contains  the  usual  al- 
legation fbaZ  the  otitier  defeodanta  have  or 
claim  an  Interest  In  the  real  estate,  subject  and 
Infoior  to  the  plaintiff's  mortgage.  Personal 
service  was  made  mpon  Mary  B.  Schlefer,  An- 
nie Hayes,  Thomas  J.  Bradbury,  the  ^eseit 
owner  of  the  lands,  and  D.  HuUnrd.  a  mort- 
gagea  The  other  defendants  were  served  by 
publication  oidy.  The  defendant  Bradbary 
filed  a  verlOed  answer:  (1)  Qaieral  denloL 
(2)  That  tbe  note  was  without  consideration, 
fraudulent,  and  void.  (8)  That  the  note  and 
mortgage  were  not  delivered  to  Samuel  John- 
son. (4)  Denied  that  Mitchell  Johnson  was  at 
any  time  the  owner,  or  bad  any  authwlty  to 
Indorse  or  sell  tbe  note  and  mortgage,  and 
arerred  that  be  had  knowledge  of  the  frauds. 
(C)  Denied  that  the  plaintiff  was  the  owner 
of  the  note  and  mortgage,  and  averred  that 
plaintiff  tO(dc  and  received  tbe  note  and  mort- 
gage with  knowledge  of  the  frauds  and  notice 
of  the  pendency  of  the  suit  to  annul  the  same. 
(6)  Alleged  the  minority  of  James  T.  Guff  at 
the  time  of  the  execution  of  the  note  and  mort- 
gage, and  the  suit  to  annul  and  caned  the 
same  for  each  minority,  for  want  of  consld- 
eratton,  for  franduioit  representations  made 
by  Samnd  Johnscm.  and  pleaded  the  judgment 
hi  that  suit  as  a  bar  ht  this  action.  (7)  That 
this  defendant  Is  the  owner  In  fee  simple  by 
purchase,  and  Is  In  possession  of  the  lands. 
That  he  pnrdiased  the  lands  In  good  f^th, 
free  and  clear  of  any  record  liens  exc^  the 
Hubbud  mortgage  of  9B00.  The  defendant 
Hubbard  answered  substantially  the  same  as 
Bradbury;  then  set  up  the  executlim  and  de- 
livery of  a  mortj^ge  toy  Jumes  T.  Cuff  and 
Mary  B.  Schlefer  and  Christian  SchlOFer,  on 
May  13. 189U;  to  secure  the  payment  of  a.  note 
of  $500,  by  reason  of  which  he  claims  a  first 
lien  upon  the  mor^aged  premises.  The  plain- 
tiff dismissed  hte  action  without  prejudice  as 
to  James  McDonald.   H.  A.  Taylor  filed,  a 
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disclaimer.  Tbe  other  defendants  are  In  de- 
fault. The  plalutUTs  reply  was  a  general  de- 
nial. 

The  recoid  shows  that  on  Au^st  30,  1888, 
Annie  Hayes,  Mary  B.  Cut^  and  James  T. 
Cuff,  a  minor,  were  Induced  by  the  false  and 
fraudulent  representations  of  Samuel  Johnson 
and  one  Fisher  to  trade  valuable  property  fbr 
a  worthless  saloon  property  In  Kansas  City, 
and  tlie  same  tactics  they  were  Induced  to 
execute  bnd  deliver  to  Samnel  Johnson  a  note 
In  the  sum  of  ¥400,  and  a  mortgage  upon  the 
X.  E.  %  of  the  S.  W.  ^  of  section  3,  township 
12,  range  24,  as  a  commission  for  making  the 
fraudulent  trade.  On  September  6tb  tbe 
mortgagors  brought  suit  In  the  district  court 
of  Johnson  county  to  have  the  note  and  mort- 
gage declared  void  on  account  of  the  minority 
of  James  T.  Cntf,  and  on  account  of  the  frauds 
of  Samuel  Johnson.  Mitchell  Jcdmson  and  the 
Argentine  Bank  were  not  made  parties  to  that 
action.  The  court  decreed  tbe  note  and  mort- 
gage void.  The  Cuffs  borrowed  of  the  de- 
fendant Hubbard,  May  13,  1890,  the -sum  of 
9500,  securli^  the  same  by  a  mortage  upon 
the  land  In  litigation.  Afterwards  the  mort- 
gagors sold  and  conveyed  the  land  to  Sidney 
Jarvls,  wbo  assumed  the  payment  of  the  Hub- 
bard mortgage.  Jarvls  sold  and  ccmveyed  the 
lands  to  defendant  Bradbury,  who  assumed 
the  payment  of  tbe  mortgage,  and  Bradbury 
was  tbe  owner  of  the  land  at  the  time  of  the 
trial  In  the  lower  court  Samuel  Johnson,  on 
September  5,  1889,  sold  and  assigned  the  note 
and  mortgage  to  his  brother,  Mitchell  John- 
son, who  Indorsed  and  assigned  the  Qote  and 
mortgage,  October  11,  1889.  to  the  Arg»itlne 
Bank,  as  collateral  for  a  loan  of  ^l.S0.  The 
court  made  special  findings,  and  rendered 
Judgment  that  the  idalntlff  recover  of  and  from 
the  defeudonta  Mary  B.  Schlefer  and  Annie 
Hayes  the  sum  of  f306;  that  the  mortage  In 
plaintiff's  petition  described  la  nun  and  void, 
so  far  as  It  affects  the  rights  ot  the  defmdants 
Hubbard  and  Bradbury;  that  the  mortgage  is 
a  cloud  upon  the  record  of  Bradbury;  that  the 
same  be,  and  Is,  removed;  that  tbe  defendant 
Bradbury  have  the  land  free  and  clear  from 
the  lien  of  the  said  mortgage.  The  plaintiff 
filed  Its  vorlonB  motions  for  judgment  and  for 
a  new  trial,  which  were  overruled,  and  now 
presents  the  case  to  this  court  for  review. 

The  first  questltm  presented  for  cfouldem- 
tion  Is  the  motion  of  Bradbury  and  Hubbard 
to  dismiss  the  petition  In  error  for  tbe  reason 
tiiat  Samuel  Johnson,  Mitchell  Johnson,  Annie 
Hayes,  James  T.  Cuff,  Mary  B.  Schlefer,  and 
Christian  Schlefer  are  necessary  parties  to  this 
action,  and  have  not  been  brought  into  court; 
that  more  than  one  year  has  elapsed  since  the 
trial  of  the  case,  and  such  parties  cannot  now 
be  made  parties  to  tUs  action.  It  is  a  settled 
principle  In  this  state  that  It  is  not  necessary 
to  bring  all  the  parties  to  the  reconi  Into  the 
appellate  court,  but  it  is  necessary  that  the 
parties  whose  Interests  may  be  prejudicially 
affected  must  be  brought  Into  court.  Norton 
T.  Wood,  65  Kan.  669.  40  Fac.  811;  Steele  t. 


Baum,  51  Kan.  165,  32  Pac.  922.  The  prac- 
tice Is  uniform  that.  If  the  parties  to  tbe  record 
not  brought  into  the  appellate  court  may  tie 
adversely  affected  by  the  decl8l<m  of  the  court 
the  petition  In  error  must  be  dlnniased.  The 
absent  defendants,  James  T.  Cuff.  Mary  B. 
Sdilefer,  Christian  Schlefer,  and  Annie  Hayes, 
may  t>e  affected  by  a  modification  or  by  a  re- 
versal of  the  Judgm«it  entered  by  the  trial 
court  Tbe  absent  defendants  are  directly  In- 
terested as  to  trhether  the  plalntUTa  mortgage 
be  declared  a  lien  upon  the  lands  in  questicm 
for  the  payment  of  Its  Judgment  James  T. 
Cuff,  Alary  B.  Schlefer,  and  Christian  Schlefer 
executed  the  mortgage  set  out  In  defendant 
Hubbard's  answer,  and  by  the  terms  of  the 
mortgage  covenanted  that  at  the  delivery 
thereof  th^  were  the  lawful  owners  of  the 
premises  granted,  seised  of  a  good  and  Inde- 
feasible estate  of  inheritence  therein  free  and 
clear  of  all  Incumbrance;  tiiat  they  would  war- 
rant and  defend  tbe  same.  The  same  grant- 
ors conveyed  the  lands  In  question  1^  a  deed 
to  Sidney  Jarvls,  and  James  T.  Cuff  and  Mary 
B.  Schlefer  covenanted  that  at  tbe  delivery 
thereof  th^  were  the  lawful  owners  of  the 
premises,  seised  of  a  good  and  Indefeasible 
estate  of  Inheritance  therein,  free  and  clear  of 
all  incumbrance,  except  a  mortgage  of  9500, 
given  to  D.  Hubbard;  that  they  would  war- 
rant and  defend  the  same.  The  Judgment 
against  Mary  B.  Schlefer  and  Annie  Hayes 
for  9305,  with  Interest  and  coste  of  suit,  la 
Joint  It  may  be  collected  from  either  or 
both;  but  if  one  of  the  Joint  debtors  should 
pay  the  amount  of  the  Ju^rment,  she  ahould 
have  a  valid  claim  upon  the  other  for  contri- 
bution. If  thla  court  should  reverse  the  Judg- 
ment, Hayes  might  be  relieved  ^tlrely.  If 
this  court  award  the  plaintiff  a  first  Uen  npon 
the  real  estate  In  litigation.  Hayes  would  be 
tiiereby  relieved  of  the  Judgment  to  the  ex- 
tent of  the  value  of  the  lands.  Again,  if  tbe 
plaintiff  should  secure  a  reversal  of  the  Judg- 
ment, then  procure  the  entry  of  the  dedred 
decree,  awarding  It  a  first  mortgage  lien  upon 
the  real  estete  in  question,  with  an  order  that 
the  mortgaged  premises  be  sold,  and  that  the 
proceeds  of  the  sale  be  applied  to  the  payment 
of  the  Judgment  and  the  coste  of  suit,  a  liabil- 
ity may  be  thereby  fixed  as  against  these  ab- 
sent parties  ui>on  the  covenants  of  warranty 
In  the  Hubbard  mortgage  and  In  the  Brad- 
bury deed.  The  entry  of  the  Judgment  con- 
tended for  by  the  [dalntiff  would  InevilaUy. 
to  some  extent  relieve  Hayes  from  the  Judg- 
ment of  the  trial  court  and  might  Increase 
the  burdens  as  now  fixed  upon  Schlefer.  A 
condition  precedent  for  a  party  who  seeks  by 
the  Judgment  of  this  court  to  Increase  the 
burdens  of  one  Joint  Judgment  debtor  and  re- 
lieve the  burdens  of  anoth«-  is  that  he  bring 
them  both  Into  court.  Hits  court  cannot 
award  the  pliUntiff  in  error  the  relief  sought  in 
the  absence  of  the  Joint  Judgm«it  debtors 
who  would  be  thereby  affected.  The  petition 
In  error  must  be  dlsmlnsed  for  the  want  of  nec- 
essary parties.    AU  the  Judges  concurring. 
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FISHER  V.  MOORE  et  a!. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, K.  D.  Jan.  6,  180S.} 

CUTTBL  UOWro&OK— VAMniTT— SUFPIOIIMOT  OT 

Dkscbiptio:! 
In  an  action  by  a  iiiortgitKec  to  recover  the 
value  of  personal  prupurt)-,  aguiuiit  a  stranger 
to  the  mortfinec.  as  for  PonvprRiun,  if  any  part 
of  the  property  is  sufflciently  described  In  the 
mortage  to  charge  a  purchaser  thereof  with 
couBtructive  notice  by  record,  it  is  error  for  the 
court  to  sustain  an  objection  to  the  introduction 
of  evidence  as  to  all  of  Buch  property  because 
of  its  iBvaliditr  in  not  rafficiently  dCMTiblns  the 
property. 
<SyllahnB  bj  the  ConrL* 

Brrw  from  district  court,  W^xidott»  cotm- 
ty;  Henry  L.  Alden,  Jndge. 

Actlftt  1^  Jennie  Ftoher  against  W.  F. 
Moon,  N.  T.  Jat^man,  and  Geo^  N.  Nlcb<ds, 
co-partners  under  tlie  firm  name  and  style  of 
W.  F.  MoOTe  &  Co.,  to  recover  tbe  value 
of  cotaln  cattle.  Defendants  had  Judgment. 
Plaintiff  brings  ernw.  Reversed. 

John  W.  Deford  and  W.  A.  Deford,  for 
plaintiff  In  error.  Scarritt,  Griffith  &.  Jonea, 
for  defendants  In  error. 

MAHAN,  P.  J.  Defendants  In  error  object 
to  tlie  consideration  of  this  case  upon  the 
merits,  ami  move  to  dismiss  tlie  petition  In 
error,  because,  as  tliey  allege,  the  case-made 
was  not  settled  by  the  judge  who  tried  the 
case,  as  required  by  law;  second,  that  the 
case-made  was  settled  in  the  absence  of  the 
defendants  in  error,  and  without  notice;  the 
third  is  the  same,  except  that  it  is  without 
"sufficient"  notice;  the  fourth  is  that  the  case- 
made  does  not  afllrmatively  show  that  tbe 
motion  for  a  new  trial  was  filed  at  the  term 
at  which  the  decision  was  rendered;  and, 
fifth,  that  the  petition  in  error  does  not  specif- 
ically state  the  errors  complained  of.  There 
Is  but  me  error  assigned,  and  that  is  that 
the  court  sustained  an  objection  to  the  in- 
troduction of  any  evidence  under  tbe  petition 
for  the  reason  that  the  petition  did  not  state 
sufficient  facts  to  constitute  a  cause  of  action. 
So  that,  as  to  the  fourth  ground  of  objection, 
It  was  not  necessary  that  the  plaintiff  in 
error  should  file  any  motion  for  a  new  trial, 
to  enable  this  court  to  examine  that  question. 
It  stands  upon  the  same  footing  as  though 
tbe  court  bad  sustained  a  demurrer  to  the 
petition.  So  far  as  we  can  tell  from  the  rec- 
ord, the  first  objection  Is  without  merit.  And, 
as  to  tbe  second  and  third  objections,  the 
record  affirmatlTely  shows  that  the  defendants 
In  error  were  duly  served  with  notice.  The 
petition  In  error  assigns  specifically  as  error 
that  the  court  ruled  out  all  testimony  offered 
by  Jennie  Fisher  In  said  cause.  So  that  the 
fifth  objection  Is  without  merit. 

Coming  to  the  real  question  .presented  by 
the  record,  we  find  some  difficulty  In  resell- 
ing a  conclu.'flon  satisfactory  to  ourselves.  The 
plaintiff  In  ercor  sought  to  recover  from  the 
defendants  In  error  the  value  of  certain  cat- 


tle, as  for  a  conversion  of  tbe  fame;  baaing 
her  right  thereto  upon  a  chattel  mortgage 
made  by  one  J.  W.  Santee  to  her  In  Decem- 
ber, 1891,  to  secure  a  debt  on  which  she  al- 
leges there  Is  a  balance  due  of  $375.  A  copy 
of  tbe  mortgage  Is  set  out  with  the  petition, 
and  made  a  part  thereof,  and  It  Is  alleged 
that  Santee  shipped  the  property  from  Coffey 
county,  Kan.,  to  the  defendants  in  error,  at 
Kansas  City,  Kan.,  about  the  2d  day  of 
August,  1892.  She  also  alleges  that  this  chat- 
tel mortgage  was  recorded  In  Coffey  couuty  on 
tbe  2d  day  of  December,  1891,  ttiat  said  Santee 
resided  la  said  county,  and  that  the  live 
stock  was  at  all  times  there  in  his  pos- 
session until  so  shipped  by  rail  to  the  defend- 
ants. The  plaintiff's  right  depends  entirely 
upon  the  validity  of  the  mortgage.  Tbe  learn- 
ed Judge  trying  the  case  held  the  mortgage 
to  be  Invalid,  as  against  tbe  defendants,  be- 
cause of  its  uncertainty  and  insnflacfency  in 
the  description  of  the  property  mortgaged,  and 
because  it  does  not  identify  the  mortgagee  or 
the  mortgagee,  nor  disclose  the  place  whero 
the  parties  lived,  or  where  tbe  property  was 
kept.  The  description  of  the  property  Itself 
ifl  not  sufficient  to  afford  means  of  identifica- 
tion, except,  possibly,  aa  to  the  22  head  of 
cows,  which  were  described  as  follows : 
"Twenty-two  head  of  native  cows,  of  various 
colors,  and  aged  from  three  to  eight  years, 
some  dehorned,  and  some  branded,  and  alt 
to  be  dehorned  and  branded  in  tlie  spring  with 
tbe  letter  C  on  tbe  right  side."  The  plaintiff 
seelts  to  recover  for  tbe  conversion  of  21  of 
these  cows,  and  6  of  the  heifers,  and  2  head 
of  tbe  other  cattle,  which  probiibly  were  In- 
tended to  be  described  in  this,  to  wit:  "Xlne 
heifer  calves,  of  various  Mlors."  The  mort- 
gage says  that  the  property  Is  to  remain  in 
the  possession  of  the  maker,  Santee,  but  it 
nowhere  identifies  Santee.  It  does  not  give 
bis  place  of  residence,  and  does  not  disclose 
where  the  property  Is  kept.  It  does  not  al- 
lege, except  InferentiaUy,  that  the  cows  were 
branded  ou  the  right  side  with  tbe  letter  C 
in  the  spring,  between  the  making  of  tho 
mortgage  and  shipment  of  the  cattle.  Tbe 
defendants  having  received  the  property  by 
shipment  from  Coffey  county  from  the  mort- 
gagor,—the  petition  show^lng  that  that  was  the 
residence  of  the  mortgagor,  and  the  place 
where  tbe  property  had  been  kept, — tbe  de- 
fendants would  be  bound  to  take  notice  of 
the  mortgage,  so  far  as  the  description  would 
enable  them  to  identify  the  property  therein 
described.  The  mortgagor  further  states  that 
the  22  cows  which  he  proposed  to  brand  In 
the  spring,  as  stated  above,  are  all  the  cows 
he  owns.  We  are  of  the  opinion  that  the 
descripti<m  comained  in  the  mortgage  so  duly 
recorded  In  Coffey  county,  together  with  the 
facts  alleged  in  the  petition  with  resi>ect  to 
-the  defendants'  connection  tberewitli,  would 
require  them  to  take  notice  of  the  mortage, 
ao  far  as  It  affected  those  of  the  21  cows 
-alleged  to  have  been  bmn<led,  and  which  were 
converted  by  the  defendants.    As  to  tbis  part 
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of  the  propert7,  the  petition  stated  a  eatua 
of  action  against  the  defendants,  and  It  was 
error  to  sustain  the  objection  to  the  Introduc- 
tion of  evidence  thereunder.  Judgment  re- 
versed, with  directions  to  award  a  new  trlaL 
All  the  Judges  concurring. 


fl  Ku.  App.  339) 

BEIGHART  f.  HARRIS. 
(Oourt  <tf  Appeals  of  Kansas.  Northern  Depart- 
ment, O.  £>.    Dec.  23,  1897.) 
BxBMPTiOKS— Pbooibds  or  Lin  iHsoauiOB 

POLICT. 

mie  proceeds  of  a  life  fnaurance  poller* 
after  ft  has  been  paid  to  the  beneficiary  upon 
the  death  of  the  insured,  is  not  exempt  from  be- 
ing applied  to  the  payment  of  the  debts  of  the 
■aid  Deneficiat7  by  garnishment  or  other  legal 
proceu,  undw  chapter  163*  Laws  188C. 

(Syllabus  hy  the  Court) 

Error  tsom  district  court,  Qeary  comity; 
O.  Ia  Moore,  Judge. 

Actloa  by  Maggie  P.  Belghart  against 
Baia  M.  Harris  In  gamlBhrnent  Defendant 
had  Judgment.  nalntUt  brings  error.  Re- 
Tersed. 

ThoB.  Derer,  for  plaintiff  in  error.  W.  8. 
Boork,  for  defendant  in  error. 

WBLL8,  J.  Fred  J.  Harris  vpas  a  benefici- 
ary member  of  a  mutual  benefit  society,  and 
his  life  was  insured  therein  for  the  sum  of 
$3,000.  He  died  October  7,  1895,  There- 
after said  sum  was  paid  by  said  society  to 
EUa  M.  Harris  as  his  beneficiary,  upon  her 
surrender  of  the  beneficiary  certificate.  A 
part  of  the  money  so  received  was  deposited 
by  the  beneficiary  In  the  First  National 
Bank  of  Junction  Oity,  where  It  has  been 
attempted  to  be  applied  by  garnishment  pro- 
cess to  the  payment  of  a  judgment  against 
said  Mia  M.  Harris.  The  sole  question  in 
this  case  is,  can  said  money  be  so  applied 
against  the  wish  of  the  beneficiary?  or,  in 
other  words,  is  said  money  exempt  under 
the  provisions  of  chapter  163,  Laws  1895? 
In  the  consideration  of  this  question  we  shall 
assume  without  argument  that  the  bene- 
ficiary certificates  described  are  life  Insur- 
ance policies,  and,  omitting  all  that  does  not 
become  Involved  in  the  issues  of  this  case, 
said  act,  after  the  title  and  enacting  clauses, 
can  be  read  as  follows:  "All  policies  of  life 
insurance  shall  Inure  to  the  sole  and  sepa- 
rate use  of  the  beneficiary  named  therein, 
and  shall  be  free:  First,  from  the  claims  of 
the  Insured;  second,  from  the  claims  of  the 
persojs  effecting  said  insurance,  their  cred- 
itors and  representatives;  third,  from  all 
taxes;  and  fourth,  from  the  claim  and  Judg- 
ments of  the  creditors  and  representatives 
of  the  person  or  persons  named  In  said  pol- 
icy or  policies  of  Insurance."  The  only  part 
of  said  act  that  can  be  claimed  to  sostaln 
the  findings  of  the  court  below  Is,  "All  anch 
policies  rtiall  be  free  from  tbe  claims  and 
judgments  of  the  creditors  and  r^resentar 


tires  of  the  person  or  persona  named  In  said 
policy  or  policies  of  Insurance."  Eliminat- 
ing the  plurals,  so  as  to  make  It  refer  to  but 
one,— ^e  one  In  oontromsy,— «nd  It  would 
read:  "Such  policy  shall  be  free  from  the 
claims  and  Judgments  of  the  creditors  and 
representatives  of  the  person  or  persons 
named  In  said  policy  of  Insurance."  This 
act  refers  to  three  parties  connected  with 
the  policy  besides  the  Insurance  company: 
First,  the  asiured;  second,  the  person  ef- 
fecting the  Insurance;  and,  third,  the  benefi- 
ciary,—and  the  question  is  to  which  of  these 
Is  reference  made  by  the  language,  "the 
person  or  persons  named  in  said  poUcy."  It 
is  claimed  that  it  refers  to  all,  as  It  says 
"person  or  [>ersoQS,"  but  this  cannot  be  true, 
as  every  policy  contains  the  name  of  at 
least  two  of  these  parties,  the  assured  and 
the  beneficiary;  and.  If  It  was  Intended  to 
Include  all,  the  legislature  would  not  have 
used  the  word  In  the  singular,  as  there 
would  be  no  case  to  which  It  could  apply. 
The  language  Is  certainly  amblgnons,  and 
we  must  resort  to  the  legal  rules  of  Inter- 
pretation and  construction  to  determine  Its 
true  meaning.  The  general  rule  is,  "Words 
are  taken  In  that  meaning  which  agrees 
most  with  the  character  of  both  the  text 
and  the  ntterer."  Lleb.  Herm.  p.  100.  1 
Bl.  Comm.  p.  88,  gives  three  questions  to  be 
considered  in  the  construction  of  a  statute: 
What  was  the  old  law?  What  mischief  was 
It  desired  to  remedy?  And  what  remedy 
does  the  new  law  provide?  Section  77,  art. 
1,  c.  60,  Comp.  Ijaws,  which  Is  repealed  by 
this  act,  and  to  which  this  Is  evidently  in- 
tended as  an  amendment,  reads  as  follows: 
"In  case  any  life  Insurance  company  or- 
ganized under  the  laws  of  this  state,  shall 
have  Issued,  or  shall  hereafter  Issue,  any 
policies  of  Insurance  upon  the  life  of  any 
individual,  or  upon  the  life  of  any  person, 
expressed  to  be  for  the  benefit  of  any 
woman  whether  married  or  unmarried,  or 
for  the  benefit  of  minor  children,  or  for  the 
benefit  of  any  invalid,  aged  or  Infirm  per- 
son, whether  the  same  be  effected  by  them- 
selves, for  themselves,  or  by  any  other  per- 
son or  persons  In  their  behalf,  all  such  poli- 
cies (and  their  reserves,  or  the  present  value 
thereof),  shall  be  payable  according  to  the 
terms  thereof  and  shall  enure  to  the  sole 
and  separate  use  and  benefit  of  the  benefi- 
ciary named  therein,  and  shall  be  free  from 
the  claims  of  the  husband,  and  shall  also  be 
free  from  the  claims  of  the  person  or  per- 
sons efFecting  the  Insurance,  their  cred- 
itors and  representatives,  and  shall  also  be 
free  from  all  taxes,  and  the  claims  and 
judgments  of  the  creditors  and  r^resenta- 
tlves  of  the  person  or  persons  whoso  life  or 
lives  are  Insured;  but  such  policy  of  In- 
surance, 'reserve  or  present  nlue  Uieieof 
thus  exempt,  shall  not  ttcceefl  In  amount  a 
sum  that  may  be  pnrt^ased  at  the  age  of 
thirty  years,  on  the  continuous  payment  at 
life  rate  American  mortality,  Interest  torn 
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and  one-half  per  cent,  net  premium  five  hun- 
dred dollars  $500.00)  and  no  more." 

Let  ua  now  consider  what  mischief  It  was 
desired  to  remedy  and  what  remedy  was 
provided.  The  old  law  provided  only  for 
policies  Issued  by  Insurance  companies  or- 
ganized under  the  laws  of  this  state;  th6 
new  law  for  policies  or  "benettclary  certifi- 
cates issued  by  any  life  insurance  company, 
fraternal  order,  or  beneficiary  society.  The 
old  refers  to  policies  of  Insurance;  the  new 
to  policy  or  policies  of  Insurance  or  ben^- 
clary  certificates.  The  old,  **upon  the  life 
of  any  individual  or  ♦  ♦  •  upon  the  life 
of  any  person."  The  new  leaves  out  the 
nselesfl  words,  "upon  the  life  of  any  in- 
dividual or,"  and  includes  all  policies,  wheth- 
er payable  at  death  or  In  any  jylven  number 
of  years.  The  old  law  applied  to  any  poll* 
cles  Issued  for  the  benefit  of  any  woman, 
minor  children,  Invalid,  aged  or  Infirm  per- 
son; the  new  to  those  Issued  to  any  person 
or  persons  having  an  Insurable  Interest  In 
the  life  of  the  Insured.  The  old  law  Includ- 
ed the  explanatory  words,  "whether  the 
same  be  effected  by  themselves,  for  them- 
selves, or  by  any  other  person  or  persons  in 
their  beball^"  which  are  omitted  In  the  new,  as 
werealso  the  useless  words,  "shall  be  payable 
according  to  the  terms  thereof."  The  old  law 
provides  that  such  policial  and  their  reserve, 
or  the  present  ralue  thereof,  shall  be  free 

(1)  from  the  claims  of  the  husband,  or  any 
creditor  or  representative  of  the  husband; 

(2)  from  the  claims  of  the  person  or  per- 
sons effecting  such  Insurance,  their  ■  creditors 
and  representatives;  (3)  from  all  taxes;  (4) 
from  the  claims  or  Judgments  of  the  cred- 
itors and  representatives  of  the  person  or 
persons  whose  life  or  lives  are  so  Insured. 
The  exemption  In  the  new  law  Is  (1)  from 
the  claims  of  the  assured;  (2)  from  the 
claims  of  the  person  or  persons  effecting 
such  Insurance,  their  creditors  and  repre- 
sentatives; (3)  from  all  taxes;  and  (4)  from 
the  claims  and  Judgments  of  the  creditors 
and  representatives  of  the  person  or  per- 
sons in  said  policy  or  policies  of  insurance. 
The  second  and  third  exemptions  are  the 
same  In  each.  The  first  exemption  in  the 
old  law  was  vague  and  ambiguous,  if  not  un- 
meaning. It  Is  extremely  difficult  to  see  its 
application  to  a  policy  procured  by  a  man 
upon  his  own  life  for  the  benefit  of  his 
mother,  sister,  daughter,  or  any  minor  chil- 
dren; and  the  legislature  acted  wisely  In 
repealing  it,  and  substituting  the  "assured" 
for  "the  husband."  This  leaves  but  the 
fourth  exemption  to  be  considered,  and  It 
Is  not  plain  why  the  legislature  substituted 
"persons  named  In  said  policy  or  policies  of 
insurance"  for  "persons  whose  life  or  lives 
are  so  Insured."  If  the  view  of  the  trial 
court  is  correct,  either  there  is  now  no  ex- 
emption from  the  claims  or  Judgments  of 
the  creditors  and  representatives  of  the  in- 
sured, or  said  language  includes  both  the 
insured  and  the  beneUclary.   We  have  al- 


ready shown  that  the  latter  cannot  be  cor- 
rect, as  In  such  a  case  there  would  be  no 
use  for  the  singular  number,  as  In  all  cases 
there  would  be  two  persons  named  In  the 
policy  to  which  the  exemption  would  apply, 
and  we  cannot  believe  that  the  other  con- 
struction was  Intended.  Considering  the 
whole  act  In  question,  including  the  title,  It 
seems  clear  to  us  that  the  legislature  Intend- 
ed to  exempt  to  beneficiaries  the  proceeds  of 
life  Insurance  policies,  which  includes  ben- 
eficiary certificates,  so  that  said  policies 
should  not  be  taken  either  by  the  Insured, 
the  party  effecting  said  Insurance,  or  by 
their  creditors  or  representatives,  but  said 
policies  shall  inure  to  the  sole  and  separate 
use  of  the  beneficiaries  named  therein.  But 
It  did  not  intend  to  exempt  from  the  debts 
of  the  beneficiary,  or  from  taxes,  the  pro- 
ceeds of  said  policies  after  they  had  been 
paid  the  beneficiary  upon  the  return  and 
cancellatltm  of  the  policy.  The  judgment  of 
the  district  court  will  be  reversed,  and  said 
court  ordered  to  proceed  In  said  case  In  har- 
mony with  this  opinion.  AU  the  Judges 
concurring. 


(7  KsiuApp.  17) 
W.  W.  KIMBALL  CO.  v.  RAW. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.   Jan.  6,  1898.) 

CoHTRAOT—DcREsi— Waiver  or  Fraud. 

1.  B.  purchased  a  piano  of  K.,  and  executed 
a  sale  note  for  ^230,  a  part  of  the  price,  agreed 
to  be  paid  in  installments  of  912  each  month. 
After  nearly  three  years  K.  demanded  pay- 
ment  of  the  balance  due  on  said  sale  note,  and 
threatmed  that,  if  said  amount  was  not  paid, 
to  take  said  piano  under  said  sale  note,  unless 
H.  woold  execute  a  new  sale  note  for  the  bal- 
ance claimed,  and,  to  prevent  such  taking  and 
a  sale  therennder  she  signed  said  renewal  note 
and  contract  Held,  that  this  did  not  constitute 
such  duress  as  to  aToid  said  renewal  contract. 

2.  Although  said  original  contract  may  have 
been  procured  by  falsely  representing  that-said 
piano  was  worth  a  sum  greatly  in  excess  of  its 
actual  value,  yet,  the  renewal  having  Ijeen  made 
with  a  knowledge  of  that  fact,  such  fraud  was 
waived,  and  cannot  now  be  used  to  defeat  the 
enforcement  of  said  renewal  contract. 

(SyllabuR  by  the  Court) 

Error  from  district  court,  Wyandotte  coun- 
ty; Henry  Ll  Alden,  Judge. 

Action  by  W.  W.  Kimball  Company  against 
Mattle  Raw  to  recover  possession  of  a  cer- 
tain piano.  Defendant  had  Jadgment.  rialu- 
tlff  brings  wror.  Heversed. 

W.  F.  Sdioch  and  Gharlee  0.  BlacHc,  for 
plaintiff  In  oror.  Scroggs  &  McFadden,  for 
defendant  In  error. 

WELLS,  J.  This  was  ar  action  originally 
brought  in  the  district  court  of  Wyandotte 
county,  Kan.,  by  the  plamtlff  In  error, 
against  the  defendant  In  error,  to  recover  the 
possession  of  a  certain  piano,  under  the  pro- 
visions of  a  certain  sale  note  given  by  the 
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said  defeudant  to  the  said  plalntifT  on  Sep- 
tember 12,  1892.  In  answer  to  the  petition 
herein,  the  defendant  set  ap  substantially 
that  the  said  plaintiff,  through  Its  agents  and 
employes,  falsely  and  fraudulently  represent- 
ed said  piano  to  be  worth  the  sum  of  $430,  the 
amount  sold  for,  when  in  truth  and  In  fact 
said  piano  was  only  worth  $200;  that,  be- 
lieving said  statement  to  be  true,  said  de- 
fenaant  on  the  21st  day  of  November,  1889, 
purchased  said  piano  for  the  said  sum  of 
$430;  and  i3xa.t  the  contract  sued  on  In  this 
case  was  a  renewal  contract,  made  under 
duress  and  threats,  when  the  said  plaintiff 
did  not  owe  the  amount  thereof,  and  she 
knew  at  the  time  that  she  was  not  indebted 
to  said  plaintiff  In  said  sum.  To  this  answer 
the  plaintiff  filed  a  general  denial,  and  upon 
the  issues  thus  joined  the  case  was  tried  to  a 
Jury,  who  found  for  the  defendant,  which  ver- 
dict was  approved  by  the  court,  and  judg- 
ment rendered  accordingly,  and  iHie  case  Is 
brought  here  for  review. 

There  Is  but  one  question  that  necessarily 
requires  attention  In  this  case,  and  that  is, 
was  the  jury  trying  the  same  authorized,  un- 
der the  pleadings  and  evidence,  to  find  tbat 
the  contract  price  of  the  piano  sold  was  too 
high,  and  to  fix  a  lower  and  different  price 
tliereou  than  the  one  fixed  by  agreement  of  tlie 
parties?  If  they  were  not,  this  case  must  be 
reversed,  as  there  was  no  evidence  introduced 
or  offered  tending  to  prove  that  the  defendant 
ever  paid  the  amount  of  the  contract  price 
agreed  on.  Thf*  evidence  on  the  part  of  the 
defendant  tended  to  show  that  the  real  value 
of  the  piano  sold  was  only  about  $200.  but, 
as  she  states  In  her  answer  that  »he  knew  she 
was  not  indebted  to  said  plaintiff  at  the  time 
of  the  execution  of  the  renewal  contract  sued 
on,  she  must  be  held  to  have  waived  the 
fraud.  If  any  existed,  and  cannot  now  be  per- 
mitted to  Insist  thereon.  It  Is  claimed  that 
said  renewal  contract  was  procured  by  du- 
ress, and  that  in  coiuequence  thereof  the 
same  is  void;  and  the  only  remaining  ques- 
tion is,  was  there  any  duress  pleaded  or 
proved  that  would  avoid  the  renewal  con- 
tract? As  a  rule,  there  can  be  no  duress  In 
proposing  to  do  what  you  have  a  right  to  do. 
In  this  case  the  only  tln-ent  made  was  to 
take  the  Instrument  under  the  original  con- 
tract. This  the  plaintiff  had  a  legal  right  to 
do.  "Where  a  party  threatens  nothing  which 
he  has  not  a  legal  right  to  perform,  there  Is 
no  duress."  6  Am.  &  Eng.  Ene.  Law,  71. 
See,  also,  MeCormick  v.  Dalton,  53  Kan.  140, 
35  rac.  1113;  Sllllmau  v.  U.  S.,  101  U.  S. 
466;  Anson,  Cont.  213.  In  this  case  there 
was  no  evidence  of  any  threat  on  the  part  of 
the  plaintiff  to  do  anything  which  he  had  not 
a  legal  right  to  do,  and  there  could  be  no  du- 
ress. The  pleadings  and  evidence  In  this 
case  entitle  the  plaintiff  to  a  verdict,  and  the 
court  should  have  so  Instructed  the  Jury, 
The  Judgment  of  the  district  court  will  be  re- 
versed, and  a  new  trial  ordered.  All  the 
judges  concurring. 


(7Kan.App.  Ill 
SMITH-FBAZER  BOOT  &  SHOE  00.  v. 
WHITE  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment. E.  D.   Jan.  6.  180S.) 

Limitations  — Fatubnt  to  To7,l  Btatutb  — Bm- 

DES  or  Proof. 

1.  The  defendants  in  error  made  an  asRign- 
ment  for  the  l>enpfit  of  creditors,  in  Mi»soari. 
in  which  state  both  parties  resided.  The  plain- 
tiff in  error  was  a  scheduled  creilitor.  After  dis- 
tributing part  of  the  funds  of  the  trust,  the  as- 
signee paid  the  remainder  into  court,  and  wns 
discharged.  Two  years  thereafter,  by  order  of 
the  court,  the  clerk,  in  distributing  this  fund, 
paid  plaintiff  In  error,  on  its  claim,  $8.56,  which 
It  credited  on  the  account  so  scheduled.  Tbis 
suit  was  brought  on  the  account,  to  recover  the 
balance  thereof.  Held,  that  this  payment  by 
the  clerk  of  the  court  was  not  within  the  pro- 
visions of  section  24  of  the  Code  of  Civil  Pro- 
cedure, and  did  not  toll  the  statute  of  limita- 
tiona. 

2.  W^here  a  defendant,  as  a  defense  to  an  ac- 
tion arising  in  another  utate,  Inton'oses  a  plea  of 
the  statute  of  limitations,  and  avers  that  he 
came  into  this  state  more  than  three  years  prior 
to  the  comm«icement  of  the  suit,  the  burden  is 
upon  him  to  maintain  the  issue  arising  upon 
that  averment. 

(Syllabus  by  the  Court,) 

Error  from  district  court,  Brown  conn^; 
J.  F.  Thompsou,  Judge. 

Action  by  the  Smith-Frazer  Boot  &  ^oe 
Company  against  G.  L.  W^hlte  and  William 
White  to  recover  the  balance  on  an  account. 
Defendants  had  judgment  Plaintiff  brings 
error.  Reversed  and  remanded  for  a  new 
trial. 

S.  L.  Ryan  &  W.  I.  Stuart,  for  plaintiff  in 
error.  James  Falloon  and  J.  0.  Archer,  for 
defendants  in  error. 

MAn.\N,  P.  J.  The  plaintiff  In  error  sued 
defendants  in  error  before  a  Justice  of  the 
peace  upon  an  account,  and  obtained  judg- 
j  ment.  The  case  was  taken  to  the  district 
'  court  by  petition  In  error,  and  reversed,  and 
retained  for  a  new  trial.  Upon  the  trial 
in  the  district  court  a  demurrer  to  the  plain- 
tiff's evidence  was  sustained,  and  the  de- 
fendants had  judgment  for  costs.  The  er- 
rors assigned  arose  out  of  this  action  of  the 
court,  and  present  two  questions  for  review. 
The  defendants  filed  In  the  justice's  court  a 
written  defense  of  the  statute  of  limita- 
tions, under  the  first  provision  of  section  21 
of  the  Code.  The  cause  of  action  arose  In 
Missouri,  where  both  parties  were  at  the 
time  domiciled.  The  defendants,  who  were 
merchants  In  Dekalb  county.  Mo.,  made  an 
assignment  for  the  benefit  of  creditors  on 
the  21st  day  of  October,  1894.  The  assignee 
made  some  payments  on  the  plaintiff's 
claim.  It  was  one  of  the  scheduled  debts. 
On  the  •   day  of  October,  18,S0,  the  as- 
signee was  discharged,  and  turned  over  to 
the  Dekalb  county  circuit  court,  having  Ju- 
risdiction of  the  proceedings.  $412  in  money 
derived  from  the  assets  of  the  assigned  es- 
tate. In  February,  1888,  under  an  order 
made  by  the  circuit  court,  Its  clerk  distrlbu- 
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ted  this  fuDd  among  the  credltora,  after  dls- 
cbarglDg  the  coatB  ot  the  proceeding;  and 
the  lOalntiff  was  paid  therefrom  which 
It  credited  upon  the  account  This  suit  wae 
bcffun  AprU  29.  1689.  The  plaintiff  relies 
upon  this  payment  to  take  the  account  ovt 
at  the  bar  of  the  statute.  Hod  the  pay- 
ment been  made  by  the  assignee  In  the  dis- 
charge of  the  troBt  under  the  assignment, 
the  case  would  be  within  the  rule  of  Letson 
T.  Kenyon,  31  Kan.  301,  1  Pac.  662.  How- 
ever, the  agency  of  the  assignee  had  ter- 
minated. The  plaintiff  contends  that  be- 
cause the  assignee,  after  his  dlscliaqte,  re- 
quested the  circuit  court  to  distribute  the 
mon^.  It  was  the  act  of  the  assignee.  The 
court  did  not  act  pursuant  to  any  request  of 
the  assignee^  who  was  discharged,  but 
authority  of  law,  and  not  as  a  substituted 
agent  of  the  defendanta.  We  are  of  the 
opiniott  that  Uie  learned  judge  who  heard 
the  case,  in  so  holdii^,  committed  no  error. 
But  to  sustain  the  demurrer  tlie  court  had 
to  assume  that  the  domicile  of  the  defend- 
ants had  been  changed  from  lllssouri  to 
Kansas  for  more  than  three  yearn  before 
Ihe  suit  was  b^n,  ot,  rather,  that  the  defend- 
ants had  come  Into  the  state  more  than 
three  years  iMfore  the  suit  was  begun,  and 
had  remained  In  the  state  at  all  timee  for 
three  years  prior  thereto.  This  was  an  af- 
firmatlTe  allegation  of  the  defense,  and  the 
burdm  was  upon  the  defendants  to  proTe 
tills  tact  Tbtn  was  nothing  upon  which 
the  court  could  find  or  presume  that  tta^ 
had  been  continuously  In  the  state  for  more 
ttian  three  years  before  the  suit  was  be- 
gun. For  this  reason  It  was  error  for  the 
court  to  sustain  the  demurrer  to  the  evi- 
dence of  the  plaintiff.  The  judgment  Is  re- 
versed, and  the  case  remanded,  with  dlrec- 
Hona  to  award  a  new  trlaL  All  the  judges 
concurring: 


4r  Kan.  A.  20) 

STISRNB  v.  ATHERTON. 

(Court  ot  Appeals  of  KanaaB,  Northeni  Depart- 
meDt,  E.  D.   Jan.  6.  1898.) 

ISSOLVSNT  CoRPORATIO^fS  —  LlABILtTT  OT  BTOCK- 
HOLDBK8— PlBADII?0. 

1.  The  legislature  has  made  provisions  through 
paragraphs  11&2,  1200,  1204-1206,  Gen.  St 
1889.  for  the  enforcement  of  the  liability  pro- 
Tided  for  in  section  2,  art.  12,  of  the  constitu- 
tion of  the  state. 

2.  Ao  aNegation.  In  a  petition  filed  NoTember 
22.  1892,  "that  on  the  18th  day  of  September, 
1891.  the  said  bank  suspended  all  Its  business 
and  since  such  time  has  performed  no  business 
whatsoever,"  is  a  sufficient  averment  of  the  die- 
Bolutioa  of  the  corporation  under  paragraph 
1300.  Gen.  St.  1888.  to  authorise  a  suit  by  a 
creditor  of  sftid  bank  against  a  atockholder 
thereof, 

8.  Under  paragraph  1204  above  referred  to, 
a  stockholder  of  a  banking  corporation,  which 
has  been  disaolved  having  debts  unpaid,  is  pri- 
marily liable,  In  an  action  brought  under  said 
•action  mgalnst  him,  in  the  amount  provided  by 
statute. 

(SjUabna  bj  the  OosrL) 


Error  from  district  court,  Shawnee  county: 
Z.  T.  Hazen,  Judge. 

Action  by  John  Atherton  against  W.  B. 
Sterne  to  cha^  defendant  with  bis  stoclc- 
liolder*a  UablUty.  PlalntUt  had  judgment 
Defendant  brings  error.  Afflnned. 

W.  P.  Doutbitt  and  W.  E.  Sterne,  for  plain- 
tiff In  error.  Stebblns  ft  Evans,  for  defoid- 
ant  In  error. 

WELI^  J.  John  Atherton.  a  creditor  of 
the  United  States  Savings  Bonfc  of  Topeka, 
a  Kansas  corporation,  broD^ht  an  action  In 
the  district  court  ot  Shawnee  county  on  No- 
vember 22,  1802,  to  charge  W.  E.  Sterne,  as 
a  stockholder  of  said  corjKtration,  with  Its 
Indebtedness  to  him.  The  petition  was  de- 
murred to  on  the  grounds  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  In  favor  of  the  plaintiff  against  the 
defendant.  This  demurrer  was  overruled  by 
the  court,  over  the  objection  of  the  defend- 
ant. The  defendant  tiien  answered,  admit- 
ting, substantially,  the  allegations  of  the  pe- 
tition, except  that  said  defendant  waa  a  stock- 
holder in  said  bank,  and  that  said  bank  was 
Insolvent  and  has  suspended  bualnesa,  therehi 
alleged,  which  waa  denied;  and  the  averment 
was  made  that  there  were  assets  In  the  hands 
of  the  receiver  of  said  bank  suffldoit  to  pay 
its  debts,  and  that  plaintiff  bad  not  reduced 
his  claim  to  judgment,  and  caused  execution 
to  issue  thereon  and  be  returned  unaatla- 
fled.  On  April  17, 1883,  upon  leave  of  court, 
the  plaintiff  Aled  a  supplemental  petition, 
setting  up  a  judgment  on  his  said  claim 
against  the  bank,  of  date  March  21,  1883, 
and  that  execution  was  Issued  thereon,  and 
returned  unsatisfled.  The  defendant  then 
moved  to  strike  said  aupidemental  petition 
from  the  flies,  which  was  overruled.  Upon 
these  pleadings  the  case  came  on  for  trial 
to  the  court  without  a  jory.  The  defendant 
objected  to  the  introductlOD  of  any  evidence 
under  the  petition,  for  the  reason  that  the 
facts  therein  stated  were  not  sntBcient  to  con- 
stitute a  cause  of  action,  which  was  over- 
ruled. At  the  close  of  the  plaintiff's  evi- 
dence the  defendant  demurred  thereto,  which 
was  overruled;  and  at  the  close  of  the  de- 
fendant's evidence  the  court  found  for  the 
plaintiff,  and  rendered  Judgment  accordingly. 
The  plaintiff  in  error  makea  16  assignments 
of  error,  three  of  nAlch  (the  el^th,  ninth, 
and  tenth)  are  admitted,  but  are  not  preju- 
dicial. We  shall  consider  the  other  errors 
alleged,  as  nearly  as  practicable,  in  the  order 
In  which  they  are  discussed  In  plaintiff  In 
error's  brief. 

The  first  contention  of  the  plaintiff  In  error 
Is  tliat  section  2,  art  12,  of  the  constltation 
of  the  stete  Is  directory  only,  and  not  sdf- 
enforcing;  that  no  liability  of  stockholders 
under  said  section  exisU  until  the  legislature 
defines  Its  nature  and  extent,  and  provldea 
penalties  and  remedies  for  ite  enforcement; 
that  It  has  not  done  so,  and  there  la  no  such 
liability.    Section  2,  art  12,  of  tite  conati- 
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tntlon,  reads  as  follows,  to  wit:  "Dues  from 
corporations  shall  be  secured  by  Individual 
liability  of  tbe  stockholders  to  an  additional 
amount  equal  to  the  stock  owned  1^  each 
stockholder;  and  such  otber  means  as  shall 
be  provided  by  law;  but  such  Individual 
liability  shall  not  apply  to  railroad  corpora- 
tions, nor  corporations  for  religious  or  chari- 
table purposes."  Paragraph  1192,  Gen.  St. 
1889,  provides  that  where  an  execution  has 
been  Issued  against  a  corporation,  and  no  prop- 
erty found,  upon  proper  notice  execution  may 
be  Issued  against  a  stockholder,  by  order  of 
the  court,  to  the  extent  of  the  amount  of  his 
stock,  together  with  any  amount  unpaid 
thereon.  Paragraph  1200,  Gen.  St.  1889,  pro- 
vides bow  a  corporation  may  be  dissolved, 
and  adds:  "But  any  such  corporation  shall 
be  deemed  to  be  dissolved  for  the  purpose 
of  enabling  any  creditors  of  such  corporation 
to  prosecute  suits  against  the  stockholders 
thereof  to  enforce  their  individual  liability. 
If  It  be  shown  that  such  corporation  has 
suspended  business  for  more  than  one  year." 
Paragraph  1204,  G&i.  St.  1880,  provides  an- 
other remedy  for  the  debtor,  In  addition  to 
that  provided  by  paragraph  1102,  In  case  a 
corporation  la  dissolved,  leaving  debts  unpaid. 
That  Is  by  suit  against  the  Individual  stock- 
holders without  Joining  the  corporation.  Par- 
agraph 1205  provides  for  contribution  among 
stockholders,  and  paragraph  1206  limits  the 
liability  to  the  amonnt  provided  In  the  con- 
stitution. From  the  fbregolng.  It  aK>ear8  that 
the  legislature  has  provided  for  the  enforce- 
ment of  the  constitutional  liability. 

It  Is  also  contended  that  there  Is  no  allc^- 
tlon  In  the  iwtltlon  that  the  bank  had  been 
dissolved,  and  that  the  averments  therein 
made  are  not  equivalent  to  snch  allegation; 
and  In  snpiwrt  of  this  claim  we  are  referred  to 
Valley  Bank  &  Sar.  Inst  t.  Indies*  Congre- 
gational Sewing  SoG.,  28  Kan.  423.  But  they 
do  not  can  our  attention  to  the  fact  that  said 
decision  was  rendered  In  1882,  and  at  the  next 
session  of  the  legislature  the  section  was 
amended  by  adding  the  words:  "But  any  such 
corporation  shall  be  deemed  to  be  dissolved 
for  the  purpose  of  oiabling  any  creditor  of 
snch  corporation  to  prosecute  suits  against 
the  stockholders  ttiereof  to  enforce  their  in- 
dividual liability,  if  it  be  shown  that  such  cor- 
poration has  suspended  business  for  more 
than  one  year.** 

Plaintiff  In  error  contends  that  a  atockhold- 
er's  liability  Is  in  the  nature  of  a  guaranty, 
and  the  creditor  must  first  exliaust  his  rem- 
edy against  the  corporation.  This  Is  true 
where  the  proceedings  are  under  paragraph 
1102,  but  not  where  they  are  under  ijaragraph 
120t,  OS  in  this  case.  See  Dawson  v.  Shol- 
ley,  4  Kan.  App.  3GT,  45  Pac.  040. 

In  relation  to  the  supplemental  petition  filed 
by  plaintiff,  the  matters  therein  set  up  were 
Immaterial  In  this  cane,  except  as  proof  of 
the  bank's  Indoliteduess  to  plaintiff,  but  we 
cannot  see  that  the  defendant  was  prcJudicLHl 
thereby. 


The  only  remaining  matter  connected  with 
this  case,  requiring  notice,  Is  the  plaintiff  in 
error's  claim  that  he  was  not  a  stockholder 
of  said  corporation.  This  was  one  of  the 
main  questions  In  the  case,  and  was  found  by 
the  trial  court  against  the  plaintiff  In  error, 
and  we  think  there  was  an  abundance  of  ev- 
idence to  sustain  the  flndli^  of  the  court. 

We  fall  to  find  any  reversible  error  In  this 
case.  The  judgment  of  the  court  below  wHl 
be  affirmed.   All  the  judges  concurring. 


r«  Kan.App.  S81) 
ROSS  T.  NOBLE  et  al. 

(Court  of  Appeals  of  Kansas,  Xorthern  Depart- 
ment, C.  D.   Dec.  23,  1897.) 

AccouNTiMO— Parti  ks— Dspaclt  J L'dgxbnt^ 
Opbnixo  Jl'doment. 

1.  In  an  action  by  the  cqaifnblo  oiviicr  of  real 
estate  for  the  recorery  of  the  legal  title  and 
for  an  accounting  against  a  raurttcage  company, 
which  has  procured  of  the  mortgagors  the  legal 
title  for  plaintiff,  such  mortgagors  are  not  nec- 
essary parties  to  the  action. 

2.  It  1b  error  for  a  conrt  to  render  jadgment 
by  default,  without  evidence,  for  I^ITT.TU,  upon 
the  petition  for  an  accounting  which  states  no 
account,  and  alleges  that  plaintiff  does  not 
know  what  advancements  have  been  made  in 
her  behalf  by  the  defendants. 

3.  Potition  examined,  and  held  to  sUite  a  caune 
of  action  for  the  recovery  of  the  legal  title  to 
real  estate,  and  for  an  accounting, 

4.  Where  the  only  issue  presented  by  the 
statement  of  defense  on  the  antUcation  to  re- 
open a  judgment  is  as  to  the  conditioa  of  an  ac- 
count of  defendants  tor  receipts  and  diRburse- 
mentR,  the  court  should  proceed  to  take  an  ac- 
counting. 

(SrlUbus  br  the  Court) 

Error  from  district  court,  Osborne  county; 
Cyrus  Heren,  Judge. 

Action  by  Caroline  E.  Ross  against  George 
M.  Noble  and  others  on  a  note  and  mort- 
gage. Plaintiff  had  Jadgment  by  defaulL 
From  an  order  vacating  and  setting  aside 
the  Judgment,  and  an  order  of  dismissal, 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

Edwto  A.  Anstin,  for  plaintiff  In  envr. 
Fuller  &  Whttcomb,  for  defendants  Id  error. 

Mcelroy,  J.  This  action  was  brought 
by  Caroline  E.  Ross  against  John  M.  Mar- 
shall, Catherine  SlarshuU,  George  M.  Xoble, 
S.  G.  Bailey,  the  Kansas  Loan  &  Trust  Com- 
pany, and  the  Trust  Company  of  America, 
in  the  district  court  of  Osborne  county. 
The  petition  set  forth  the  execution  and  de- 
livery by  John  M.  Marshall  and  Catherine 
Marshall  of  a  certain  note  and  Interest  cou- 
pons, and  a  mortgage  securing  the  some,  to 
E.  M.  Shelden,  an  agent  of  the  Kansas  Loan 
&  Trust  Company,  and  an  Indorsement  of 
the  same  to  the  plaintiff,  and  that  the  prin- 
cipal note  and  certain  coupons  were  due  and 
uniiald.  This  was  the  substance  of  the  first 
nine  counts.  The  tenth  count  avers  equita- 
ble title  In  plaintiff,  and  the  subsequent  and 
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Inferior  legal  titles  of  George  M.  Noble  and 
8.  O.  Bailey,  and  tbe  Kansas  Loan  &  Trust 
Company  aa  trostees  for  tblB  plaintUC.  and 
the  receipt  and  jwsseaatou  of  the  rents.  A 
Btlpnlathm  was  majde  and  filed  that  tbc  de- 
fendanta  «bovId  hare  20  days  additional  In 
which  to  plead.  Afterwards  motlonB  to  set 
aside  the  service  were  filed  and  oremiled. 
The  defendants  made  no  further  appearance 
In  the  case.  The  plaintiff  took  judgment  as 
upon  default  at  the  October  term,  1896,  de- 
cre^i^  that  the  tax  d«ed  held  by  S.  G.  Bail- 
ey, and  the. warranty  deed-bdd  by  George 
M.  Noble,  to  the  property  In  eontrorersy, 
were  held  by  them,  aa  officers  end  agents  of 
the  Kansas  Loan  &  Trust  Company,  In  trust 
for  the  plaintiff,  and  for  a  ctrnveyance  by 
them  to  her,  and  that  In  dftfanlt  of  a  convey- 
ance the  decree  stand  as  such  conveyance, 
and  adjod^ng  that  the  def^dant  the  Kan- 
sas Loan  ft  Trust  Company  pay  to  the  plain- 
tiff the  sum  of  $177.70,  as  rents  and  profits, 
and  for  costs  against  the  Kansas  Loan  ft 
Trust  Company,  the  Trust  Company  of 
America,  George  H.  Noble,  and  8.  G.  Bailey. 
The  defendants  In  error  George  M.  Noble, 
8.  G.  Bailey,  and  the  Kansas  Loan  &  Trust 
G(»Qpany,  after  the  adjoumment  of  the 
term,  filed  their  motion  to  vacate  and  set 
aside  the  Judgment  and  decree,  for  the  rea- 
son ot  Irregularity  In  rendering  the  Judg- 
ment On  February  Sth,  at  the  February 
term,  1886,  of  court,  this  motion  was  heard, 
and  the  court  vacated  the  Judgment  tox  Ir- 
r^ularity.  Tlie  defendants  moved  the  court 
to  require  the  plaintiff  to  dsct  upon  whldi 
cause  of  action  she  would  proceed,  which 
motion  the  court  sustained,  and  the  plaintiff 
excepted.  The  plaintiff  elected  to  stand  up- 
on her  petition  as  filed.  The  court  dismiss- 
ed the  case  at  the  costs  of  the  plaintiff.  The 
plaintiff  excepted,  and  brings  the  case  to 
this  court  for  review,  and  alleges  error. 

1.  The  def«ulants  in  error  contend  that 
Jolm  il.  Marshall  and  Catherine  Marshall 
are  necessary  parties  to  this  action.  There 
Is  no  merit  in  this  contention.  The  plaintiff. 
In  her  petition,  shows  that  Marshall  and 
wife  conveyed  the  premises  in  question,  by 
deed,  to  George  M.  Noble,  In  trust  for  the 
plaintiff.  The  defendants,  In  their  state- 
ment of  defense,  admit  that  a  deed  van  pro* 
cured  from  Marshall  and  wlf^  in  the  nama 
of  George  M.  Noble,  subject  to  the  lien  of 
plaintiff's  mortgage,  and  aver  that  plaintiff's 
mortgage  has  been  satisfied  and  canceled  by 
the  taldag  of  the  deed  by  George  M.  Nolde. 
From  then  Btatemmts  and  admissions,  it  ap- 
pears that  John  M.  Marshall  and  Catherine 
Marshall  have  no  interest  in  the  real  estate  in 
questitm,  nor  In  the  subject-matter  of  this  ac- 
tion, and  that  they  are  not  necessary  parties. 

2.  Did  the  court  err  In  holding  that  there 
were  gronnds  for  vacating  and  setting  aside 
the  Judgment  on  account  of  irregularity? 
The  plaintiff.  In  her  petition,  states  that  she 
does  not  know  what  rents  and  profits  hare  | 
actually  been  receifed,  u-vcept  the  sum  ot  \ 


$171.20  -for  tlie  years  1801  and  1803;  that 
the  loan  company  negUgenfly  allowed  the 
premises  to  be  sold  for  taxes,  and  pnr> 
chased  the  same  at  the  tax  sale  In  the  name 
of  S.  G.  Bailey,  who  holds  for  the  use  and 
benefit  ot  this  plaintiff;  that  the  loan  com- 
pany assured  plaintiff  that  the  tax  certifi- 
cates had  been  talcen  out  to  protect  her  in- 
terest, and  that  the  Income  from  the  rents 
and  profits  had  been  applied  to  the  expenses 
Incurred  by  the  loan  company,  and  that 
these  advancements  for  the  expenses  and 
taxes  were  paid;  tbat  plaintiff  does  imt 
know  what  advancements  for  expenses  and 
taxes  have  been  made  by  the  loan  compa- 
ny In  her  behalf.  From  this  It  Is  an>ar- 
ent  that  the  court  erred  ta  rendering  judg- 
ment against  the  Kansas  Loan  &  Trust  Com- 
pany for  9177.70  as  upon  default  Plaintiff 
was  not  entitled,  under  the  allegations  of 
the  petition,  without  proof,  to  a  Jndffment 
against  this  defendant  for  any  u^uonnt  of 
money;  and,  under  tlie  allegations  of  her 
petition,  she  Is  only  entitled  to  recover  the 
amount  found  to  be  due  her  upon  an  ac- 
counting. The  trial  court  very  properly 
held  that  there  were  grounds  tm  vacating 
and  setting  aside  the  judgment  for  fl77.70 
against  the  trust  company. 

3.  Did  the  court  err  In  holding  that  the  plain- 
tiff should  elect  upon  which  cause  of  action 
she  would  proceed?  The  pi«i*»itiir  states  In 
her  petition  the  corporate  existence  of  the 
Kansas  Loan  ft  Trust  Company  and  the  Trust 
Company  of  America,  and  that  Geotge  M. 
Noble  and  8.  G.  Ball^  are  <^cers  of  the 
Kansas  Loan  ft  Tnat  Company.  The  first 
nine  counts  of  the  petition  then  set  out  that 
John  M.  Marshall  and  Cath^Ine  Marshall  bw- 
rowed  of  the  Kansas  Loan  &  Tnst  CaDC4;>any 
$1,000,  evidenced  by  a  promissOTy  note  and 
mortgage  deed  iqxm  the  8.  %  of  the  8.  B.  % 
of  section  3,  and  the  N.  ^  of  the  N.  B.  %  of 
section  8,  In  township  6  S..  of  nmge  ISW.  ot 
the  sIxQi  P.  M„  which  note  and  wasU^ge 
deed  were  afterwards,  snd  b^ote  maturity, 
Indorsed,  assigned,  and  ddlvered  to  the  plain- 
tiff, who  Is  the  owner  and  liolder  thereof. 
They  all^  default  in  ihe  paymeirt  tiiereof. 
and  aA  judgmmt  agahist  the  Marshalls  for 
the  amount  due,  and  foredosnre  of  tbe  mort- 
gage. The  plaintiff,  for  a  tenth  cause  of  ac- 
tion, states  that  she  Incorporates  an  of  the  al- 
legations and  averments  in  the  preceding  nhu 
counts  as  fully  as  If  set  out  herein;  that  the 
Kansas  Loan  &  Trust  Company  acted  as  agent 
for  this  plaintiff  In  collecting  Int^est;  ttiat, 
iqmn  default  in  the  payment  of  the  interest  In 
1800,  she  sent  to  the  loan  company  the  note 
and  mortgage  for  foreclosure;  that  such  com* 
pany,  acting  as  b&e  agent  instead  of  f(»ecIos- 
In^  took  a  deed  firom  Mardiall  and  vrife  In 
the  name  ot  George  M.  NoUe  as  grantee,  and 
that  the  company  then  took  possession  of  the 
real  estate,  and  have  ever  shice  beoi  la  pos* 
sesskHi  thereof,  and  have  received  all  of  the 
I  r^tft  jnd  profits;  that  this  plaintiff  does  not 
1  luiuw  what  rmts  and  profits  have  actually 
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been  received,  except  the  sum  of  $121.20,  for 
tbe  years  1801  and  1893;  that  the  loan  com- 
pany Diligently  allowed  the  premlaes  to  be 
sold  for  taxes,  and  parchased  the  same  at  tbe 
tax  sale  In  the  name  of  S.  G.  Bailey,  who 
holds  the  same  for  the  use  and  benefit  of  this  , 
plaintiff;  that  the  Kansas  Loan  &  Trust  Com- 
Iianj'  assured  plaintiff  that  the  tax  certificate 
had  been  taken  out  to  protect  her  Interest,  and 
that  the  income  from  the  rents  and  prafits  had 
been  applied  to  expenses  Incurred  by  the  loan 
company,  and  that  these  advancements  for 
expenses  and  taxes  were  all  paid,  and  the  next 
year's  rent  would  be  paid  to  plaintiff;  that 
plaintiff  does  not  know  what  advancements 
for  expenses  and  taxes  have  been  made  by 
the  loan  company  In  her  behalf;  that  plaintiff 
la  entitled  to  an  accounting  for  the  rents  and 
profits  received  in  pursuance  of  their  trust, 
and  for  Judgment  against  said  defendant  the 
Ivansas  Loan  &  Trust  Company  for  the  bal-  < 
ance  of  said  rents  and  profits  after  deducting 
such  reasonable  disbursements  for  expenses 
and  taxes  as  the  court  may  allow,  and  for  the 
conveyance  to  this  plaintiff  of  the  title  so  held. 
There  la  much  in  the  petition  (In  fact,  almost 
all  of  the  first  nine  causes  of  action)  which 
might  very  properly  have  been  stricken  out, 
upon  proper  motion,  but  this  was  waived  by  a 
failure  to  file  such  motion.  The  petition  states 
but  one  cause  of  action  against  the  defendants 
In  error  George  M.  Noble,  S.  G.  Bailey,  and 
the  ICansas  Loan  &  Trust  Company,  and  that 
arises  out  of  their  trust  relations  to  this  plain- 
tiff. Noble  and  Bailey  were  agents  and  rep- 
resentatives of  the  Kansas  l^oan  &  Trust 
Company.  The  trust  company,  In  procuring 
these  deeds  to  Bailey  and  Noble,  and  In  re- 
ceiving the  rents,  was  trustee  for  the  plaintiff. 
A  decree  against  the  company  could  only  be 
made  effectual  by  a  decree  for  a  conveyance 
against  these  Individuals.  Tliere  was  no  sei>a- 
rate  canse  of  action  against  them,  and  by  rea- 
son of  the  trust  relations  the  trust  company 
was  liable  to  acccount  for  tbe  legal  title  and 
the  rents  and  profits.  There  were  no  incon- 
sistent causes  of  action  against  defendants, 
requiring  an  election  as  to  which  plaintiff 
should  pursue.  It  was  all  for  the  recovery 
of  the  legal  title,  and  for  an  accotiutliig  as 
trustee  for  the  plaintiff;  and  by  default  of  mo- 
tion, demurrer,  or  answer,  any  objections  of 
a  dilatory  or  technical  nature  were  waived. 
The  court  therefore  erred  In  holding  that  tbe 
plaintiff  should  elect  upon  which  cause  of  ac- 
tion she  would  proceed,  as  against  the  de- 
fendants. 

4.  Did  the  court  err  In  wholly  vacating  the 
judgment,  dismissing  tbe  action,  and  render- 
ing Judgment  against  the  plaintiff  for  costs? 
Tbe  defendants  filed  their  statement  of  de- 
fense. In  substance,  that  the  note  and  mort- 
gage were  received  by  the  loan  company  for 
collection;  that  a  deed  was  taken  In  tlie  name 
of  George  M.  Noble,  subject  to  the  Hen  of  plain- 
tiff's mortgage;  that  the  loan  company  took 
possession  of  the  premises  In  1891  for  the 
pnrpoM  of  ^wtectlng  the  interests  of  the  plain- 


tiff, and  collected  the  rents  thereafter,  wblcb 
were  exi>ended  In  protecting  the  property  for 
plaintiff;  that  tbe  action  of  the  loan  company 
and  George  M.  Noble  in  taking  the  deed  to 
the  premises  was  ratified  and  confirmed  by 
the  plaintiff  on  October  13,  1891;  that  the  tax 
deed  taken  by  S.  Q.  Bailey  was  for  the  par- 
pose  of  protecting  plaintiff's  Interest  In  tbe 
mortgaged  property;  that  early  in  the  year 
1893  the  Trust  Company  of  America  purchast^l 
all  of  the  claims  of  the  Kansas  Loan  &  Tmst 
Compaay,  and  succeeded  to  all  of  tbe  rl^ts 
of  said  company;  that  the  loan  company  re- 
ceived. In  rents  and  profits  from  the  mortgaged 
premises,  $230,  and  expended  for  plaintiff.  In 
procuring  the  deed,  and  payment  of  expenses 
and  taxes,  $209.70,  and  there  Is  a  balance  due 
the  loan  company  from  the  plaintiff  of  $39.70; 
that  George  M.  Notde  and  S.  G.  Bailey  and 
the  Kansas  Loan  &  Trust  Company  do  not  ask 
pay  or  compensation  for  their  services,  but 
demand  that  they  be  reimbursed  for  the 
amount  they  hare  actually  expended;  that 
plaintifTs  mortgage  herein  has  been  satisfied 
end  canceled  by  taking  of  the  deed  by  George 
M.  Noble;  and  that  these  defendants  have  at 
all  times  Informed  plaintiff  that,  on  payment 
of  the  amount  expended  by  them  for  taking- 
care  of  the  property,  future  rentals  would  be 
remlttetl  to  her.  There  is  little,  if  any,  dis- 
pute as  to  the  facts  in  this  case.  From  an 
examination  of  tbe  petition  and  statements  of 
defense,  which  Is  the  answer,  It  Is  made  to 
appear  that  the  plaintiff  Is  the  equitable  own- 
er of  the  real  estate  In  question;  that  George 
M.  Noble  holds  the  legal  title,  and  S.  G.  Bai- 
ley holds  a  tax  title  as  trustee  for  the  Kansas 
I^oan  &  Trust  Comiiany,  which  Is  the  agent 
and  trustee  for  the  plaintiff;  that  the  trust 
compimy  took  possession  of  the  real  estate  In 
question  in  1891,  and  has  ever  since  been  In 
possession,  and  collected  the  rents  and  profits, 
and  has  expended  some  money  In  procuring 
the  legal  title  from  the  Marshalls,  and  In  i>ro- 
curlng  a  tax  title  and  collecting  the  rentals. 
The  defendants  hold  the  legal  title  In  trust 
for  the  plaintiff.  The  plaintiff  does  not  know 
tbe  amount  collected  by  defendants  for  her  ac- 
count. The  defendants  claim  a  balance  due 
tbem  of  $39.70.  The  trust  company  has  been 
In  possession  of  the  land  for  several  years, 
and  collected  rents,  and  rendered  no  account  of 
receipts  and  disbursements.  The  only  Issue 
presented  by  the  statement  of  defense  Is  as 
to  tbe  condition  of  the  account  for  receipts 
and  disbursements.  It  la  admitted  that  plain- 
tiff Is  the  equitable  owner  of  tbe  lands  In 
controversy,and  that  defendant  holds  the  legal 
title  in  trust  for  the  plaintiff.  Tbe  petition  In 
this  case  shows  that  plaintiff  Is  not  entitled 
to  recover  uiwn  the  first  nine  causes  of  action 
set  out,  but  the  tenth  states  a  cause  of  action 
against  the  defendants  Id  error  for  the  re- 
covery of  the  legal  title  to  the  premises  In 
qiiesUon.  and  for  on  accounting.  The  Judg- 
meut  must  be  reversed,  and  the  case  remand- 
ed, with  directions  that  the  trial  court  take 
an  accounting  as  between  the  parties,  and, 
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upon  final  hearing  rendor  jnd^uent  In  ac- 
cordance with  the  rights  of  tb*  parties  txom 
the  admifisioDS  and  evldeoca, 


<6  Kan.  A.  B2t) 

MANLEY  et  aL  t.  ROBEBTSON. 
(Coait  of  AppealB  of  Kansas,  Northera  DeiMTt- 
ment,  C  D.    Dec  28,  1897.) 
LniiiATioHft~AcTio»  rOR  Fbaud— Boita  Fu>a 

PURCHABBRS, 

The  teBtimony  examinedt  and  found  to  be 
insafflcient  to  support  a  TerdicL    field,  that  the 
court  did  not  err  In  aostainhic  tha  demurrer 
thereto. 
(SyUahtu  hr  the  Court) 

Error  from  district  court,  Osborae  county; 
OTnia  Heren,  Judge. 

Action  b7  M.  G.  Mauler  and  A.  JAaaxoe,  aa 
tnutees  of  the  Western  Farm  Mortgage  Trust 
Company,  against  Hannah  B.  Robertson. 
From  a  Judgment  In  teror  of  dafradant,  plalit* 
tlflto  bring  errar.  Affirmed. 

Robinson  &  McBrlde,  for  plaintiffs  In  error. 
J.  K.  Mltdien  and  S*.  T.  Bntnham,  for  defi- 
ant In  error. 

McELROT.  J.  Thia  action  was  brought  b7 
plaintiffs  In  error  against  d^endant  In  error 
to  recover  damages  for  the  fraudulent  sale  and 
conversion  of  a  tract  <tf  land  In  Osborne  coun- 
ty on  which  plaintiffs  In  error  claim  a  Judg- 
ment Uen.  The  record  shews  that  on  Febru- 
ary 25,  1888,  A.  Hadley  and  A.  Honioe  were 
trustees  at  the  debenture  holders  of  the  West- 
em  Farm  Mortgage  Trust  Company.  About 
the  IGth  of  August,  1960,  they  redgned*  and 
F.  M.  Perkins  and  Q.  W.  B.  Oriffltb  became 
their  successors.  On  January  16*  1892,  Per- 
kins resigned,  and  afterwards,  on  ttu  16tb  of 
October,  1893,  Griffith  resigned;  and  on 
tember  21,  1898,  M.  G.  Mauley  became  acting 
trustee,  and  on  October  16,  IfiOS,  A.  M(Hiroe 
became  his  oo-tmstee.  On.  October  20,  1890, 
In  the  district  court  of  Osborne  county,  L. 
Jndson  recovered*  a  Judgment  against  Menno 
3.  Gehman  tor  $442.79,  and  tor  the  foreek>- 
snre  of  a  mortgage  upon  Uie  8.  W.  %  <rf  sec- 
tion 88  in  township  7  8m  of  range  JS  W.  ot 
the  fifth  P.  M.  It  Is  claimed  that  Judaon 
was  a  nominal  party  to  the  snlt,  having  no 
interest  In  the  note  and  mortgc^e;  tbat  the 
note  and  mortsaga  were  assUcned  to  blm  la 
blank  by  tbe  Weston  Farm  Mortgage  Trust 
CMupany,  tbe  real  owner  of  tbe  same;  and 
that  f oredosuze  proceedings  were  Instituted 
In  his  name  merely  for  convenience  to  such 
company.  Tbe  Gefaman  note  and  mortgage 
afterwards  came  into  the  possessloa  of  plain- 
tiffs In  error,  as  trusteea  of  the  debenture 
holden,  and  are  still  In  their  possessloa.  On 
NoTunber  4,  1891,  D.  G.  B6bertson,  husband 
of  the  defendant  in  error,  filed  a  prsedps  for 
■n  wdw  of  sale,  signed  himself  as  attor* 
ney;  and  on  the  same  day  an  order  of  sale 
was  lasned,  directing  the  sheriff  to  advertise 
and  sell  the  property.  'Hie  sheriff  sold  the 
pcesnlaes  on  tbe  7th  day  of  December,  1891, 


to  defendant  In  error,  for  $100.  D.  O.  Bob- 
wtson  acted  as  agent  tor  tbe  purchaser  at  the 
sale.  He  was  not  attorney  for  L.  Judaon, 
nor  authorized  to  appear  In  said  case.  He 
filed  a  motlw  to  confirm  the  sale,  setting  out 
tliat  he  was  ex-clerk  at  the  district  court  of 
Osborne  coun^,  and  signing  tbe  same  aa  "at- 
torney for  himself';  and  on  the  lat  day  of 
February,  183)2,  the  court  below  confirmed  tbe 
sale.  The  land  so  sold  was  of  the  value  of 
about  $800.  To  tbe  evidence  defendant  Into-- 
posed  a  demurrer,  which  was  sustained. 
Judgment  was  rendered  against  plaintiffs  for 
costs  of  suit,  and  the  attachment  was  dla- 
sotved.  Of  this  ruling  of  tha  eomt  below, 
plaintiffs  In  error  complain. 

Tbe  principal  question  In  this  case  Is  this: 
Did  the  trial  court  err  in  sustaining  the  de- 
murrer of  the  defendant  to  the  evidence  of 
the  plalntifCs  below?  The  plaintiffs  below 
did  not  prove  that  they  were  the  owners  cf 
the  Judgment  rendered  In  the  case  of  L*.  Jud- 
son  against  Menno  S.  Gehman.  M.  G.  Man- 
ley,  one  of  the  plalntifte,  testified  tiiat  he  had 
been  acting  aa  trustee  from  September  21, 
1803,  and  his  co-plaintiff,  A.  Monroe,  had 
been  acting  as  trustee  from  October  16, 1883: 
that  they  were  In  possession  of  the  bond  and 
mortgage,  having  received  them  from  tlieir 
predecessws  In  trust  Tbe  witness  aleo  testi- 
fied that  tbe  bond  and  mortgage  wa«  placed 
In  the  trust  some  time  In  1889;  that  there  wa^ 
a  large  amount  of  buslneas,  and  It  would  be 
Impoeslble  for  blm  to  state  tbe  date  at  whicli 
any  mor^ge  was  put  4n  trust  He  did  not 
know  positively  wben  any  particular  mort- 
gage was  put  in  the  trust  In  the  absence  of 
the  book.  He  knew  that  a  certain  class  were 
put  In  that  trust  and  that  the  mortgage  in 
question  was  of  that  class,  and  was  In  trust. 
Another  witness  for  plaintiff,  R.  A.  FrenA, 
says  that  these  papers  (Gehman  note  and 
mortgage,  and  the  Judgment  in  the  case  of 
L.  Judson  against  Gehman)  became  tbe  pn^- 
erty  of  the  trustees  in  tbe  early  part  of  1801. 
Tbe  plaintiffs  aver  In  th^r  petition  "that  on 
or  about  the  31st  day  of  March,  A.  D.  1881, 
the  said  Western  Farm  Mor^ge  Trust  Com- 
pany, by  and  with  the  consent  and  authority 
of  the  said  L.  Judson,  deposited  the  said 
mortgage  and  Judgment  with,  and  duly  as- 
signed and  set  over  tbe  same  to,  the  trust 
hereinbefore  mentioned.**  There  was  no 
proof  offered  of  any  assignment  of  the  papers 
to  tbe  trust  The  original  bond  and  mort- 
gage were  ofCered  In  evidence.  Notiili«  In 
the  nature  <Kf  any  assignment  or  Indorsement 
was  offered,  the  (mly  Indorsement  being  fimn 
Mr.  Perkins,  the  mortgagee  named  in  tbe 
mortage,  to  I*  Judson;  and,  so  far  as  any- 
thing was  shown  upon  tbe  trl^  Mr.  JuABon 
was  tiie  owner  of  tbe  papers.  This  action  Is 
tot  rell^  on  the  ground  of  fraud.  The  plaln- 
tiflfs  did  not  prove  that  the  actim  waa  com- 
menced within  two  years  after  tbe  discovery 
of  the  fraud.  Mr.  Manley  testified  that  be 
knew  nothing  about  the  sale  of  the  land  until 
he  became  trustee  on  September  21,  1883. 
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IConrM,  hta  cft-trnstae,  Ad  not  tmOtj;  and,  u 
for  aiiTtbliir  that  appears  to  Uw  ccotrar^,  he 
may  have  known  all  about  the  fraud.  Nei- 
ther was  any  erldence  ofFeied  to  aboiv  that 
their  predecemva  In  tnwt  were  Ignorant  of 
the  ftanda.  The  action  not  having  been 
IvoTigbt  nnOl  more  than  two  years  after  the 
p»peti8tIon  of  the  alleged  frandnlent  aets,  It 
became  necessary  to  allege  In  the  petitloa  that 
the  ftaud  was  not  discovered  nntn  within 
two  years.  This  allegation  was  as  ftiUows: 
"Said  plataitlfla  farther  allege  that  neither 
tbeyt  nor  th^  ivedeeessOTB  as  tmstees,  nor 
the  Western  Farm  Mortg^  Trust  Company, 
nor  any  person  acting  toe  them  or  either  of 
them,  had  any  knowledge  of  the  ftaudnlenb 
transactions  of  said  defendants  in  ordering 
and  lasolng  said  order  of  sale  In  the  action 
hereinbefore  mentioned,  of  L.  JndaoL  t.  Men- 
no  8.  Gehman  et  aL,  and  tbat  none  of  the 
frauds  itf  said  defraidants  herein  ccnnplalned 
of  were  discovered  by  them  until  sabseqnent 
to  April  1.  18QB.*'  On  the  trial  no  evidence 
vraa  offered  to  prove  that  the  WestOTt  Farm 
MOTtgage  Trust  Oompany  was  Ignorant  of  the 
bauds  until  within  two  years  prior  to  the 
commenenneiit  of  the  action,  ma  was  any 
eff(nt  made  to  prove  Ignorance  on  tibe  part  of 
Mr.  Griffith,  one  of  the  predeceaaoxs  In  trust; 
and  even  Mr.  Mtmroe,  one  of  the  plaintiffs 
In  the  case,  was  not  called  to  testify  as  to 
his  Ignwance  of  such  fraud,  ^e  auestkm  of 
Innocent  purchasers  Is  not  In  this  case. 
Therefore  the  idaintlffiB  are  chaqreahle  with 
an  the  knowledge  possessed  by  tiicdr  prede- 
eesBWs  and  the  i^w  parties.  Thoe  was  no 
Indorsement  of  any  papers;  and  If  the  idaln* 
tiffs  were  the  owners,  as  trustees,  th«y  poe- 
sessed  nime  of  the  privileges  of,  and  were 
not  entitled  to  the  protection  accorded  to, 
bona  fide  holders  tot  value  b^ore  maturity, 
and  took  the  docmnents  snbject  to  all  existing 
equities.  The  testimony  was  Insnffldent  to 
authorize  a  verdict  for  the  plftlntiffs,  and  the 
trial  court  properly  sustained  the  demurr». 
The  Judgment  Is  affirmed.  All  the  Judges  con- 
curring. 


(7  Kan.  App.  24} 

8W0FF0BD  BROS.  DRT-OOODS  00.  T, 
BBRKOWITZ. 

^urt  of  An»ealB  of  Kansas,  Northern  Depart- 
ment B*  O.   Jan.  6, 1886.) 

BVIDBNCB  or  AOBNOT— Rativicatios— Flbadino, 

1.  Plaintiff  charged  the  defendants  with  the 
conTersioii  of  Koods.   For  the  pnrpose  of  char- 

Sag  them  with  the  acta  and  declarationB  ot  a 
ird  person  as  their  asent,  the  plaintiff  proved 
that  this  person  had  at  the  time,  in  his  poa- 
sesslon,  an  account  or  statement  of  goods  sold 
by  the  defendants  to  the  plaintiff,  and  of  which 
he  was  demanding  paymeat.  Ideld,  that  this 
was  not  enfflcient  proof  of  agency  upon  which 
to  Charge  the  deftndants  with  sncb  tortlons 
acts  ana  declaratioDB  respecting  tlie  same. 

2.  For  the  purpose  of  showing  that  the  de- 
fendants ratified  the  acts  of  this  i>erson,  the 

{ilaEntiff  proved  that  the  defendants  subsequent- 
y  bought  the  goods  in  controversy  at  a  sale 
made  br  a  constable;  tbat  this  coostable's  dep- 


uty took  the  goods  at  the  instance  of  the  persm 
claimed  to  have  been  acting  aa  the  agent  of 
the  defendants.  Held  not  to  be  sufficient  proof 
to  establish  a  ratification  of  any  tortious  acts 
of  BQch  person. 

8.  The  petition  alleges  that  "the  defendants, 
the  Swofford  Bros.  Dry-Goods  Company,  car- 
ried awav  and  converted  to  their  own  use,"  etc, 
the  goods  Id  controversy;  "that  after  the 
wrongful  and  nnlawfal  conversion  of  said  prop- 
erty on  the  part  of  said  Swofford  Bros.  Xtay- 
Goods  Company,  by  and  through  their  duly  and 
legally  authorized  agents,  plaintiff  made  a  de- 
mand of  said  defendants  for  said  goods,"  etc. 
Held,  tbat  this  is  not  such  an  allegation  of  ap- 
pointment or  authority  as  contemplated  by  sec- 
ticHi  106  of  the  Oode  of  Civil  Procedure;  that 
these  allegations  did  not  require  a  verified  an- 
swer to  create  an  issne  as  to  the  unlawful  tak- 
ing or  eonvernon  of  the  goods. 

(Syllabus  by  the  GourLt 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;  T.  P.  Anderson,  Judge. 

Action  by  M.  S.  Berkowlts  i^inst  the 
Swofford  Bros.  Dry-Qoods  Company  to  re- 
cover damages  tor  the  conversion  of  certain 
goods.  Plaintiff  had  Judgment  Defend- 
ants bring  error,  Beversed,  and  new  trial 
ordered. 

Ellis.  Reed,  Cook  &  Ellis,  for  plaintiffs  In 
error.  D.  B.  Van  Syck^  and  Geo.  W.  U^ 
tick,  for  defendant  In  errob 

MAHAN,  P.  X  Objection  la  made  to  tibe 
consideration  of  this  case,  because  It  Is  said 
that  It  does  not  appear  that  a  motion  for  t 
new  trial  was  filed  at  the  term  at  which  thf 
verdict  was  found  and  Judgment  entared 
In  this  counsel  are  mistaken.  It  does  so 
appear  from  the  record.  The  verdict  was 
returned  and  filed  on  the  12th  day  of  May. 
1894.  The  motion  for  a  new  trial  was  filed 
May  14th.  On  the  16th  ot  June.  1884^  the 
motion  was  denied.  By  the  17th  section  of 
the  act  creating  the  court  of  common  plena 
of  Wyandotte  county  (Iaws  1891,  p.  161), 
the  terms  of  court  are  required  to  begin  on 
the  first  Mondays  In  February,  May.  Sep- 
tember, and  November.  Hence  It  could  not 
have  been  otherwise  than  that  the  entire 
proceedings  were  had  at  the  May  term. 
The  validity  of  the  Judgment  depends  upon 
the  solution  of  tbe  question  whether  there 
is  any  competent  proof  on  behalf  of  the 
plaintiff,  contained  In  the  record,  showing 
that  tbe  plaintiff  in  error  craverted  the  prop- 
erty for  which  damages  are  sought  The 
petition  does  not  all^  a  wrongful  taking 
of  the  goods  In  the  first  Instance;.  It  al- 
leges that  "the  defendants  carried  avray 
and  converted"  them  to  their  own  nae  by 
refusing  to  surrender  them  on  demand.  The 
fact  that  the  taking  in  the  first  Instance  waa 
not  unlawful  made  it  necessary  to  aw  a 
demand  and  refusal  to  constitute  a  conver- 
sion or  an  actual  disposition  of  the  goods. 
However,  the  plaintiff  sought  to  prove  an 
unlawful  taking.  To  do  this,  under  the  dr^ 
cumstancea  of  the  case  as  they  aivear  to 
have  been,  it  became  necessary  to  show  that 
some  one,  whose  name  la  not  disidosed  hy 
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the  record,  wai  the  agent  of  tlie  plafntlffB  In 
error,  authorized  by  them  to  take  poBses- 
slon  of  the  goods,  or  that  subsequent  there- 
to the  plalntlfTs  In  error  ratified  the  acts  of 
this  person  as  their  agent  In  the  matter. 
He  proved  no  demand,  hut  relied  on  the 
-wrongful  taking.  The  court  permitted  the 
defendant  In  error  to  testify  to  the  declara- 
tions of  this  person.  It  la  conceded  that 
sncb  declarations  are  not  competent  otI- 
dence  to  estahllsh  an  agency,  but  counsel 
■ay  that,  because  this  person  had  a  bill  or 
atatement  of  account  In  his  possession,  that 
was  sofflcient  eTld«nce  of  agency  to  make 
the  declarations  competent.  In  support  of 
this  contention  they  si^  that  the  declara- 
tions were  part  of  the  res  gestae.  TMs 
would  be  correct  bad  the  agency  been  first 
established.  Counsel  cite  Swenson  t.  Ault- 
man,  14  Kan.  27S,  in  support  of  this  conten- 
tloD,  which  holds  that  the  declarations  of 
an  agent  engaged  In  the  transaction  of  hie 
principal's  business  Is  competent  eTldrakce,  as 
a.  part  of  the  res  gestee,  after  the  tnet  of  the 
agency  Is  established.  That  the  alleged  agent 
had  a  paper  purporting  to  be  a  bill  or  state- 
ment of  account  i^lnst  the  defendant  In  er- 
rw  cannot  be  said  to  authorize  the  commls- 
aioa  of  a  trespass,  sncb  as  the  defendant  In 
ecror  attempted  to  prove  had  been  committed 
the  alleged  ag«it  The  possession  of  an 
evidence  of  Indebtedness  In  writing  has  been 
tield  to  prove  authority  to  receive  the  money 
due  thereon.  It  has  never  been  held  to  be 
evidence  of  autiiorlty  to  commit  a  tort  Ckiun- 
8^  cite  Streeter  v.  Poor,  4  Kan.  412,  In  vrhlcta 
the  conrt  limits  the  application  of  this  mle  to 
the  very  act  of  o^ectlng  the  note.  Bronson's 
Bx'r  V.  Chappeil.  12  Wall.  681,  Is  cited  as  sup- 
porting this  contention.  It  Is  there  held  that 
■when  one  without  objection  soflers  another 
to  do  acta  which  proceed  upon  the  ground  of 
authority,  and,  with  knowledge  of  aU  the  facts 
Ifi  relation  to  the  matter,  adopts  and  sanctionFi 
.the  acts,  he  will  be  bound,  although  no  pre- 
7I0US  authority  existed.  There  Is  no  evidence 
of  such  adoption  or  sanction  of  Uie  acts  of  the 
alleged  agent  in  this  case.  If  the  declarations 
thus  proven  were  eliminated  from  the  record, 
It  wlU  not  be  contended  that  there  Is  any  sat- 
isfactory evidence  of  such  adoption  or  sanc- 
tion. The  evidence  does  disclose  that  the 
plalntifTs  In  error,  by  their  agent,  subsequent- 
ly purchased  the  goods  In  controversy  at  a 
constable's  sale.  But  eliminate  the  declarA- 
tlons  and  acts  of  the  supposed  agent,  and  the 
fact  of  this  poTChase  has  no  algnlflcance  what- 
ever. 

The  court  permitted  the  Introduction  of 
these  declarations  and  acts  upon  the  promise 
of  couiuel  for  plaintiff  to  subsequently  estab- 
lish the  a^ncy,  In  which  thec^  was  a  total 
failure.  At  the  conclusion  of  plaintiflTs  evi- 
dence the  defendants  requested  the  court  to 
withdraw  this  evidence  from  the  jury,  which 
the  court  declined  to  do,  and  the  defendants  ex- 
cepted. This  was  clearly  error  prejudicial  to 
the  rights  of  the  plaintiffs  in  error. 


Ooonsel  for  defendant  In  error  further  con- 
tend that  their  petition  alleges  an  agency;  that 
this  allegation  was  not  denied  under  oath,  and 
must  therefore  be  taken  as  true.  But  whai 
agency  did  it  allege?  It  was  simply  the  ordi- 
nary declaration  that  the  defendant,  by  Its 
agent,  committed  the  wrong.  In  order  to  bring 
an  allegation  ttf  pleading  within  the  rule  of  the 
Code  contended  for,  there  must  be  a  spedfie 
allegation  of  the  appointment  of  some  person 
to  do  the  act  complained  of  wbldi  Is  the  foun- 
dation of  the  suit  It  Is  not  sufficient  to  say 
that  the  defendant  did  the  act  by  Its  agents 
and  servants  duly  appointed  thereto. 

The  second  and  third  assignments  of  enor 
are  based  upon  instructions  given  to  the  jury. 
These  instmctions  were  grounded  upon  the 
wrongful  admission  of  evidence  heretofore  al- 
lied, and  are  likewise  objectionable. 

The  fourth  astdgnment  Is  that  the  court  err- 
ed In  refnslng  to  Instruct  the  Jury,  In  Bub- 
sbmce,  to  find  for  the  defendants.  Upon  the 
state  of  the  evidence,  as  admitted  by  the 
court,  the  Instruction  was  properly  refused. 

The  fifth  astignment  of  error  Is  that  the 
court;  over  the  objection  of  the  plaintiffs  In 
error,  instracted  the  Jury  that,  If  they  believed 
from  the  evidence  tiiat  the  defendants  wrong- 
fully took  the  goods  from  the  plalntUTs  pos* 
seesion,  no  demand  was  necessary.  Assuming 
that  the  evidence  established  the  agency  of 
this  unknown  person,  the  instructton  was  pro^ 
er;  ellminatUig  such  evldoice,  there  was  notib- 
Ing  upon  which  to  base  such  instTDCtlon. 

We  do  not  deem  it  necessary  to  notice  the 
other  assignments  of  error.  The  qnestlons  are 
not  UaUe  to  arise  again  upon  another  trial 
The  Jndgmoit  Is  ravowd.  with  directioiiB  .to 
award  ft  ativr  trlaL  AU  the  jDdgea  onunmlog. 


(7  Ku.  Aqp.  im 
PEOK  T.  TBXmSDBLL. 
(Court  of  Appeate  «f  Kansas,  Morthetn  Depart- 
ment, O.  D.   Jan.  10,  1808.) 
Tom  Tax  Dbbc— RcpATHCirt  or  Taxm— Rati  or 
LrrsBiBT. 

1.  Where  the  holder  of  a  tax  deed  brouaht 
suit  fat  the  district  court  of  the  county  in  which 
the  land  was  situated,  to  recover  possession 
thereof,  and  at  the  trial  his  deed  wbb  declared 
void,  and  said  caBe  was  then  taken  bj  him  to 
the  conrt  of  appeals,  npon  proceedlogB  in  er- 
ror, to  reverse  the  Judgment  of  the  court  be- 
low, but  said  court  afilrmed  the  same,  hOd,  that 
it  WBB  not  error  for  the  trial  court,  at  the  first 
term  after  said  Judgment  had  been  affirmed,  to 
adjudge  the  repayment  of  the  taxes,  interest, 
and  costs,  as  provided  In  paragraph  W96,  Oen. 
8t  1889. 

2.  It  was  emw  in  such  a  case  to  tax  interest 
on  the  amount  of  taxes  paid  at  the  rate  of  20 

per  cent,  per  annum  to  the  date  of  Baid  order. 
After  the  rendition  of  the  Judgment  declaring 
the  tax  deed  void,  intereBt  should  have  1>een 
computed  on  the  amount  then  due  at  the  rate  of 
6  per  cent,  per  annum. 
(SyllabUB  by  the  Conrt) 

Error  from  district  court;  Cloud  county;  V. 
W.  Stiu^es,  Judge. 

Action  by  Letltia  W.  Truesdell  against  Wil- 
liam M.  Peclc   From  a  Judgment  in  favor  of 


Digitized  by  Google 


798 


61  PAOiriO 


BEPOBIBB. 


(Kan. 


defeadant,  plaintUC  brings  error.  Modified 

and  affirmed. 

l^nnett  &  Peck,  for  plaintiff  In  error.  L. 
J.  Oraus,  for  defendant  In  error. 

WELI^,  J,  This  was  an  action  In  the  dis- 
trict court  of  Cloud  county,  brought  by  the 
defeudaut  in  error,  to  recover  certain  real  es- 
tate ui>on  which  she  held  tax  deeds.  A  trial 
was  had  at  the  January  term,  1891,  at  which 
the  court  found  for  the  defendant,  to  which 
the  plaintiff  excepted,  and  toolc  the  case  to 
this  court  on  a  petition  in  error.  This  court 
affirmed  the  judgment  of  the  court  below  Feb- 
ruarj'  14,  1896.  See  2  Kan.  App.  533,  43  Pac 
900.  A  mandate  was  filed  In  the  court  be- 
low at  the  next  term  of  said  court.  The 
plaintiff  Hied  on  April  13,  1806,  a  motion  for 
judgment  in  her  favor  for  the  amount  of  the 
taxes  i>atd  by  her  upon  and  under  her  tax 
deeds,  and  It  is  upon  this  branch  of  the  case 
that  It  is  now  before  us. 

The  principal  question  In  this  case  is,  can  a 
district  court,  more  than  five  years  after  It 
has  rendered  a  Judgment  setting  aside  a  tax 
deed,  but  at  the  first  term  of  said  court  after 
Its  Judgment  has  been  affirmed  by  the  court 
of  appeals,  which  had  been  asked  to  reverse  it, 
upon  the  motion  of  the  defeated  party,  un- 
der section  6996,  Gen.  St.  1889,  adjudge  the 
successful  claimant  to  pay  to  the  holder  of 
the  tax  deed  the  taxes  paid  on  said  land,  with 
interest  and  costs,  as  provided  In  said  sec- 
tion? It  was  not  error  for  the  court  to  fall 
to  do  BO  at  the  time  the  judgment  was  ren- 
dered, as  there  was  no  demand  or  request  for 
It.  Under  Che  authority  of  Fairbanks  v.  Wil- 
liams, 24  Kan.  16,  and  subsequent  decli^ions  of 
our  supreme  court,  it  must  be  held  that  the 
action  of  the  court  was  proper,  unless  ren- 
dered otherwise  by  the  lapse  of  time.  The 
right  to  recover  the  taxes  paid  Is  "a  liability 
created  by  statute,  and,  unless  tliere  Is  some- 
thing to  take  it  out  of  the  statute  of  limita- 
tions, the  right  would  be  barred  after  three 
years."  Does  the  fact  that  the  original  case, 
involving  the  validity  of  tJie  tax  deeds,  was 
pending  in  the  court  of  appeals  on  proceed- 
ings in  error,  prevent  the  statute  running? 
In  Kothman  v.  Skaggs,  29  Kan.  5,  It  is  said, 
*'It  is  a  universally  recognized  principle  that 
statutes  of  limitation  do  not  run  against  any 
claim  or  demawl  during  any  portion  of  the 
time  when  a  suit  is  pendiug  for  the  enforce- 
ment of  such  claim  or  demand;"  and  It  seems 
that  it  would  naturally  follow,  as  a  corollary, 
tiiat.  where  a  suit  Is  pending  to  reverse  a 
judgment  declaring  a  tax  deed  void,  the  stat- 
ute would  not  run  against  the  claim  for  taxes. 
The  supreme  court  of  the  United  States  has 
lield  tliat  proceedings  in  error  are  a  continu- 
ation of  the  original  suit,  and  not  a  new  one. 
Nations  v.  Jolinson,  24  How.  195;  Cohens  v. 
Virginia,  6  Wheat.  410;  Clarke  v.  Mathew- 
Bon,  12  Pet.  170.  The  holder  of  a  tax  deed 
cannot  be  required  to  waive  his  right  to  test 
the  validity  of  his  title  in  tiie  courts  of  last 


resort,  In  order  to  entitle  him  to  take  advan- 
tage of  section  142  of  the  tax  law,  as  would 
be  the  case  If  the  theory  of  tbe  plaintiff  In  er- 
ror is  correct. 

The  next  contention  is  that  the  court  erred 
In  taxing  Interest  at  20  per  cent,  on  the  taxes 
paid,  up  to  the  day  judgment  was  rendered 
thereon.  We  think  that  this  was  error.  In- 
terest should  have  been  computed  at  20  p^ 
cent,  to  the  time  the  tax  deed  was  declared 
void,  and  from  that  time  the  amount  due 
would  only  draw  interest  at  6  per  cent,  per 
aunnm. 

We  are  now,  for  the  first  time,  met  with 
the  contention  that  the  original  action  was 
not  begun  in  time,  and  consequently  no  recov- 
ery can  be  had  for  taxes.  We  think  that  this 
comes  too  late.  After  this  matter  haa  been 
waived,  and  the  defendant  has  recovered  Judg- 
ment on  the  pleadings  and  evidence  In  the 
court  below,  he  is  estopped  from  pleading  the 
statute  of  Ihnltations  in  the  original  case.  The 
judgment  of  the  district  court  will  be  modi- 
fled  by  computing  Interest  as  above  Indicated, 
and  as  thus  modlfled  will  be  affirmed,  and  the 
costs  la  this  court  divided  equally  between 
said  parties.   All  the  Judges  conciuring. 

MAHAN,  P.  J.  (concurring).  I  have  grave 
doubts  of  the  authority  of  the  district  court 
to  add  to  its  Judgment  at  the  time  and  under 
the  circumstances  as  It  was  done,  measuring 
that  authority  by  the  rule  of  law  announced 
in  the  decisions  of  courts  In  such  cases;  but 
the  result  reached  Is  so  wnlnently  just  that  I 
am  constrained  to  yield  my  acquiescence. 


(6  KbilApp.  m) 

HALE  V.  DOCKING  et  al. 
(Court  of  Appeals  of  Kauniis.  Northern  Depart- 
ment, C.  D.    Nov.  15.  1807.) 
Dbkd— CossTHCCTioN — Rbpuokamt  Uesbktatioii. 

1.  A  deed  of  general  warrnnty  conveyed  sev- 
eral tracts  of  iuu'i,  aiuouK  them  this  tract,  vix.: 
"Lot  1,  except  the  perpetual  use  of  the  follow- 
ing described  lands, "—descrihiug  the  exception 
by  metes  and  bounds.  Lot  7  is  a  cougrcRsioiial 
survey  coataininc  40  acres.  The  exception  coa- 
taius  11  acres  uereof.  The  exception  is  not 
repugnant  to  the  grunt  contained  in  the  descriit- 
tioQ. 

2.  The  evident  intentton  of  parties  to  a  deed 
must  be  given  effect,  the  sune  as  in  other  writ- 

ingB. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Cli^  connty;  B. 
B.  Spllman,  Judge. 

Action  by  A.  H.  Hale  against  WlUlam 
Docking  and  others  to  recover  possession  of 
land.  Defendaats  bad  Judgment  Plaintiff 
brings  error.  Beversed. 

Beardsley  &  Gregory,  for  plaintiff  In  er- 
ror.   C.  C.  Coleman,  for  defendants  In  error, 

MAHAN.  P.  J.  There  ai"e  five  assignments 
of  error  In  this  case,  but  the  only  question 
presented  thereby  Is  the  construction  of  a 
deed  under  which  the  defendants  in  error 
claimed  title.   The  deed  was  made  by  Em- 
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ma  F.  Dexter  and  taosbaiid  to  <Hie  Betsy 
Marston.  The  aefendants  In  error,  WlUlam 
Docking  et  al.,  claimed  as  tbe  grantees  of 
Betsy  Marston.  Tbe  deed  of  Emma  F.  Dex- 
ter, after  describing  other  property  convey- 
ed by  the  deed,  contains  tbe  following  de- 
scription, upon  which  the  contention  arises, 
to  wit:  "Lot  7,  except  the  perpetual  use  of 
the  following  described  land."  Then  follows 
a  description  of  the  exception  by  meets  and 
bounds,  which  embraced  about  11  acres  of 
the  land.  Lot  7  contained  40  acres.  The  con- 
tention of  defendants  In  error  Is  that  the  ex- 
ception iB  repugnant  to  the  grant  of  the  en- 
tire lot,  and,  being  repugnant  to  the  grant, 
Is  Invalid.  The  court  below  sustained  this 
contention,  and  entered  Judgment  against  tbe 
plaintiff  In  error,  and  In  behalf  of  tbe  de- 
fendants In  error,  that  they  were  rightfully 
In  possession  of  this  lend,  and  for  costs.  Sub- 
sequent to  making  the  deed  Emma  F.  I>ex- 
ter  and  husband  made  a  mortgage  upon 
these  11  acres  and  other  land,  which  was 
foreclosed,  the  land  sold  to  the  plaintiff,  and 
deeded  to  him  by  the  sherltt  of  Clay  county. 
He  sougbt  In  this  action  to  recover  tbe  pos- 
sesion of  this  land  from  the  defendants  in 
error.  If  the  exception  had  covered  the  en- 
tire tract.  Instead  of  a  portion  thereof  only, 
the  judgment  of  tbe  court  would  have  been 
correct.  In  construing  deeds  of  conveyance, 
the  same  rules  of  interpretation  apply  as  to 
any  other  Instmment  of  writing.  The  court 
is  in  duty  bound  to  endeavor  to  sustain  tbe 
true  intention  of  tbe  parties.  It  was  the  un- 
doubted Intention  of  the  parties  to  this  deed 
that  it  should  not  convey  to  tbe  grantee 
these  11  acres.  Such  conveyances  have 
without  exception,  so  far  as  we  have  been 
able  to  examine  the  authorities,  been  sus- 
tained. It  is  only  where  the  exception  de- 
stroys the  deed  entirely  that  It  is  held  to  be 
repugnant  to  tbe  grant;  as.  for  instance, 
where  the  deed  grants  twenty  acres  of  land 
absolutely,  and  by  a  special  clause  In  tbe 
deed  attempts  to  reserve  one  acre  or  more, 
tbe  Intention  of  the  grantor  Is  held  to  be  to 
convey  the  entire  twenty  acres,  and  the  ex- 
ception or  reservation  of  that  one  acre  Is  so 
repugnant  to  that  intention  that  the  courts 
have  nulformly  held  it  to  be  bad.  But  where 
the  conveyance  Is  of  a  tract,  such  as  a  lot  of 
a  congresBlonal  survey,  excepting  therefrom 
<me  or  more  acres  in  a  particular  part  of  the 
tract,  such  exception  or  reservation  has  nev- 
er been  held  to  be  repugnant,  but  the  inten- 
tion of  the  parties  has  been  held  uniformly 
to  be  to  convey  all  of  that  without  tbe  ex- 
ception. Tbe  right  to  the  possession  of  the 
land  was  excepted  perpetually  to  the  gmn- 
tora.  This  Interest  they  could  mortgage,  and 
th^r  rights  could,  under  such  mortgage,  be 
sold  and  conveyed,  and  doubtless  were  so 
sold  to  the  plaintiff  in  error  under  the  fore- 
closure proceedings.  Under  the  agreed  state- 
ment of  facts,  tbe  plaintiff  In  error  was  en- 
titled to  judgment  for  the  possession  of  the 
land.    Xbe  judgment  is  reversed,  with  di- 


rections to  the  court  below  to  enter  judg- 
ment for  the  plaintiff  accordingly.  All  the 
judges  concurring. 


(5  Kan.App.  360) 
PARIS  V.  NORDBTJRQ  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    Nov.  15,  1897.) 

MOnTOAORS— FOKBCLOSL'RB— REDEHPTIOy. 

A  statute  which  authorizes  the  redemption 
of  real  property  sold  under  forwlosure  of  a 
mortgage,  where  no  rifjht  of  redemption  pre- 
viously existed,  or  which  extends  the  period  of 
redemption  beyond  the  time  formerly  allowed, 
cannot  constitutionally  apply  to  a  sale  under 
a  mortgage  executed  before  Its  pauage. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Smith  county; 

Cyrus  Heren,  Judge, 

Action  by  Preston  Paris  against  Andrew 
Nordburg  and  Anna  Nordburg.  Judgment 
for  plaintiff.  Prom  an  order  directing  a  cer- 
tiflcate  to  issue  to  the  purchaser  on  foreclo- 
sure, and  giving  defendants  a  right  to  re- 
deem, plaintiff  brings  error.  Reversed, 

L.  G.  Uhl,  Webb  McXall,  and  Clark  A., 
Smith,  for  pbiintlff  in  error.  B.  M.  Plckler, 
for  defendants  in  error. 

McELHOY,  J.  This  was  an  action  on  sev- 
eral promissory  notes,  and  for  tbe  foreclo- 
sure of  a  real-estate  mortgage.  The  plaintiff 
in  error  filed  his  petition  In  the  district  court, 
asking  judgment  against  the  deteudauts  on> 
se^-eral  promlssoiy  notes,  and  for  the  fore- 
closure of  a  real-estate  mortgage  given  tO' 
secure  payment  of  such  notes.  Judgment 
was  rendered  April  12,  1894,  In  favor  of  the 
plaintiff,  and  against  the  defendants,  for  tbe 
amount  claimed;  that  the  mortgaged  lands' 
l>e  sold  after  six  mouths  without  appraise- 
ment. An  order  of  sale  was  Issued,  and  on 
the  5th  day  of  December,  JS&i,  the  sheriff 
sold  the  mortgaged  lands  to  tbe  plaintiff.  At 
the  ensuing  December,  1894,  term  of  courts 
the  plaintiff  filed  bis  motion  for  a  confirma- 
tion of  this  sale,  and  the  defendants  filed 
tbelr  motion  to  set  aside  the  sale.  These 
motions  were  duly  argued,  and  on  the  8th 
day  of  December,  1894,  tbe  sale  was  confirm- 
ed, and  tbe  sheriff  ordered  to  make  a  deed  to 
plaintiff,  the  purchaser.  Xo  exceptions  were- 
taken  to  tbe  order  of  confirmation,  and  court 
adjourned  for  tbe  term.  Afterwards,  on  tbe 
13th  day  of  December,  1895,  the  defendant* 
filed  tbelr  motion,  asking  that  the  court  va- 
cate and  set  aside  a  portion  of  tbe  order  of 
confirmation,  viz.:  "And  It  is  further  order- 
ed that  tbe  sheriff  of  said  county  execute  and 
deliver  to  tbe  purchaser  at  said  sale,  Preston 
Paris,  good  and  sufficient  deed  for  the  real 
property  so  sold;  and  that  said  purchaser 
have  a  writ  of  assistance  to  put  him  In  pos- 
session of  the  same;"  and  that  tbe  court  or- 
der, as  a  substitute  therefor,  "that  the  sher- 
iff be  ordered  to  execute  to  tbe  purchaser  of 
.  tbe  premises  a  certificate  of  purchase,  uuX 
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under  section  1,  c.  109,  Laws  1893."  This 
motion  was  duly  argued  and  submitted  to 
the  court;  and  the  court,  on  the  18th  day  of 
December,  1895,  term  of  court,  to  wit,  on  the 
15th  day  of  December,  1895,  adjudged  that 
said  motion  be  sustained,  and  thereupon 
made  the  following  order:  "And  It  la  fur- 
ther ordered  that  the  sherlflC  of  said  county 
execute  and  deliver  to  the  purchaser  at  said 
Bale,  Preston  Paris,  a  good  and  sufflcient 
deed  for  the  real  property  so  sold,  and  that 
said  purchaser  have  a  writ  of  assistance  to 
put  him  lu  possession  of  the  same,"  be,  and 
the  same  Is,  vacated  and  set  aside  and  held 
for  naught,  and,  in  lieu  thereof,  it  Is  ordered 
as  follows:  "That  the  sheriff  Is  hereby  di- 
rected to  issue  a  certificate  entitling  the  pur- 
chaser at  said  sale  to  a  deed  in  eighteen  (18) 
months  from  the  date  of  said  sale,  If  not 
Booner  redeemed."  To  this  order  the  plain- 
tiff duly  excepted,  and  presents  ttae  case  to 
this  court  for  review. 

The  plaintiff  In  error  contends  that  the 
court  erred  in  entertaining  the  motion  of  the 
defendants: 

First.  "That  the  court  had  no  Jurisdiction 
of  the  parties  or  subject-matter  after  the  ad- 
journment of  the  term  of  court  at  which  the 
Judgment  was  rendered."  The  defendants 
were  present  when  the  order  of  confirmation 
was  made.  They  saved  no  exceptions  to  the 
order.  The  order  became  final  on  the  ad- 
journment of  the  term  of  court.  Birming- 
ham T.  Leonhardt,  2  Kan.  App.  518,  43  Pac, 
996. 

Second.  **That  chapter  109,  Laws  1803,  Is 
not  applicable  to  contracts  made  prior  to 
the  passage  of  the  act."  There  was  no  right 
of  redemption  existing  at  the  time  the  mort- 
gage In  qneation  was  made.  This  statute 
which  authorizes  the  redemption  of  real 
property  sold  upon  foreclosure  cannot  consti- 
tutionally apply  to  a  sale  under  a  mortgage 
executed  before  its  passage.  Bamltz  v.  Bev- 
erly, 163  U.  S.  118,  16  Sup.  Ct.  1042.  The 
court  had  no  Jurisdiction  of  the  parties  or 
subject-matter  presented  by  the  motion  of 
the  defendants,  and  the  order  of  the  court 
that  the  sheriff  execute  to  the  purchaser  a 
certificate  of  purchase  and  a  deed  after  18 
months  was  erroneous.  The  case  will  be  re- 
manded, with  direction  to  the  trial  court  to 
set  aside  the  order  of  Deceml)er  15,  1895, 
overrule  the  motion  of  the  defendants  to 
modify  the  order  of  confirmation,  and  for 
further  proceedlugB  in  acconiance  with  this 
opinion.  AU  the  Judges  concurring. 


TKHKY  t.  AXDEIISOX. 
{Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    Nov.  13,  18»7.» 

PLBADtsa— ADHissinxn— AcTiDn  FOH  Sertios^ 

Evidence. 

1.  In  an  action  in  the  district  court  by  ap- 
peal, wherein  new  issiH>«  arc  tPndfred  by  an 
amended  bill  of  particulan  made  iu  responae 


to  th«  defendant's  motion,  the  mle  of  the  Codo 
that  allegations  of  appointment  or  authority, 
not  denied  under  oath,  are  taken  as  truv,  ai>- 
piies. 

2.  It  is  error  to  sustain  a  demurrer  to  tbe  er- 
idence  of  tbe  plaintiff  in  a  case  where  the  ad- 
mlBsions  by  the  pleadings,  and  of  defendiiiit 
upon  the  trial,  and  evidence,  conitidtwd  iis  a 
whole,  make  a  case  prima  facie  for  the  plaimiR'. 

(SyUabus  by  the  Court.) 

Error  from  district  court,  Saline  county; 
R.  F.  Thompson,  Ju(i;:e. 

Action  by  Oscar  A.  Terry  against  E.  M.  Ad- 
dei-sou  for  wages.  Defendant  demurred,  anil 
had  Judgment  Plaintiff  brings  error.  Re- 
versed. 

Burch  &  Burcfa,  for  ^IntlS  In  error.  Jo- 
seph Moore  and  B.  W.  Blalr,  for  defendant 

In  error. 

MAHAN,  P.  J.  There  Is  but  a  single  qaea* 
tlon  for  decision  in  this  case.  The  court 
sustained  a  demurrer  to  tbe  plaintilTB  evl* 
dence.  Under  the  Issues  Joined,  was  there 
anything  to  submit  to  the  Jury?  The  stat- 
utory rule  that  allegations  of  IncorporatloB, 
nMMintment,  or  authority,  unless  denied  na- 
iler oath,  are  to  be  taken  as  tme,  appUea  to 
a  trial  In  the  district  court  upon  appeal  as 
well  as  In  other  cases.  The  evidence  of  the 
plaintiff,  and  of  the  witness  Phillips,  wai 
sufflcient  to  establish  a  contract  between 
tlie  plaintiff  and  the  defendant  at  a  fixed  sal- 
ary of  three  dollars  per  day,  and  the  record 
discloses  that  the  defendant  admitted  that 
the  time  charged  for  was  correct.  By  the 
allegation  of  the  petition,  which  was  oode- 
uled,  the  undersberiff,  Phillips,  had  authority 
to  make  tbe  contract.  It  was  admitted  that 
the  plaintiff  had  not  been  paid  for  the  full 
time  of  bis  service;  that  he  had  glTen  all  the 
credit  that  was  due.  What  remained  to  be 
proved  to  make  his  case  prima  facie?  Oonn- 
sel  for  defendant  In  error  In  their  argnment 
say  ttiat  the  plaintiff  failed  to  i»t)ve  an  ex- 
press contract;  that  tbe  loose  talk  between 
the  undersberiff  and  the  plaintiff  is  not  saffl- 
cient.  The  evidence  of  Terry  hims^  is  very 
positive  and  very  clear,  and  Is  corroborated 
by  the  undersberiff.  There  was  no  evidence 
to  the  contrary.  It  Is  argued  titat  the  price 
testified  to  for  the  service  of  the  plaintiff  Is 
in  excess  of  a  just  compensation  for  the  serv- 
ices rendered.  With  that  neither  we  nor 
the  court  below  had  anything  to  do.  If  there 
was  a  contract  between  the  plaintiff  and  tbe 
defendant,  and  the  plaintiff  performed  the 
services,  as  It  is  admitted  that  he  did.  It  is 
immatertal  whether  the  price  agreed  npon 
Is  a  Just  or  unjust  compensation.  That  was 
for  the  parties  to  determine  between  them- 
selves, and  it  appears  from  the  evidence  that 
they  did  determine  it  If  It  had  been  too 
small,  the  plaintiff  would  have  been  boaod 
by  it  The  court  erred  In  sustaining  the  de- 
murrer. The  irtalntlff  was  entlUed  to  a  ver- 
dict upon  the  evidence  introduced.  In  the 
course  of  the  trial  the  court  permitted  the 
defendant^  upou  crosa-examlnatlon  of  the 
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plaintiff,  to  show-  vliat  manual  labor  be  per- 
formed nnder  the  contract  1!he  qneatton  oC 
manual  labor  1b  not  tondTed.  It  was  the 
preserratimi,  care,  and  eafe-keeidng  of  the 
property  attached  that  the  idabrtUt  was  char- 
ged -with,  and  nothing  more  or  lees.  It  was 
attenti<m,  watchfalnees,  falthfnlneea,  reapon- 
BlMUty,  that  he  waa  b^ng  paid  for,  and  not 
mannal  labor.  The  eroBe-ezamlniUlon  waa 
Improper.  Had  the  defendant*  by  evidence, 
denied  that  there  fm»  aiv  aa^reed  price,  the 
anunmt  of  labor  performed  by  the  plalntlfl. 
In  connection  with  the  revonalblUty  Inq^oeed 
on  blm,  ml^t  have  been  conaldwed  by  the 
jmy  In  determining  wbat  would  be  a  reason- 
able comp«HBtloo,  or  the  probable  tmthftil- 
neea  of  plalntilTa  claim  that  there  was  an 
agreed  price.  The  judgment  is  rereraed,  and 
the  cue  remanHPd.  with  directions  to  award 
a  new  trlaL  All  the  Judges  conoirrlng. 


(6  Kan.Avp.  2S2) 

KANSAS  TOWN  &  LAND  CO.  T.  ALLEN, 
County  Treasarer,  et  al. 
(Court  ojC  Appeals  of  Kansas,  Northern  Depart- 
ment. U.  D.   Nov.  15,  1897.) 
STATom  —  Sfkcui.  laws  —  BCmnciPAZ.  Cobpoka- 

TIOHB. 

1.  Chapter  246,  laws  1891,  entlded  **An  act 
to  TBcate  certain  town  sites  and  portions  of 
town  sites  in  the  state  of  Kansas,  therein 
named,"  is  constitntional. 

2.  Under  the  provlBions  of  section  16,  c,  246, 
Lawa  1891,  the  streets,  alleys,  lota,  and  Uoeks 
in  the  town  of  Smith  Center,  Smith  conn^, 
Kan.,  which  lie  south  of  Court  street,  east  of 
Brandon  street,  and  north  of  the  right  of  way 
of  the  Chicago,  Kansas  &  Nebraska  Railway 
Company,  and  also  all  that  portion  of  said  ad- 
dition which  lies  south  of  the  right  of  way  of 
the  Chicago,  Kansas  &  Nebraska  Railway  Com- 
pany and  east  of  Jefferson  street,  and  also  all 
that  portion  of  said  addition  which  lies  east 
of  Monroe  street,  is  Tacated. 

3.  Chapter  66,  Laws  1893,  entitled  "An  act 
proriding  for  the  change  of  boundaries  of  ciV 
feSj"  Is  constitutional. 

4.  Under  the  provisions  of  chapter  66,  Laws 
1893,  all  that  part  of  the  Chicago,  Kansas  & 
Nebraatia  addition  to  Smith  Center,  Smith  coun- 
ty, Kan.,  which  lies  south  of  Court  street,  east 
of  Brandon  street,  and  north  of  the  right  of 
way  of  the  Chicago,  Kansas  &  Nehraska  Bail- 
yray  Company,  and  also  all  that  portion  of  said 
addition  which  lies  south  of  the  right  of  way 
of  the  Chicago,  Kansas  &  Nebraska  Railway 
Company  and  east  of  Jefferson  street,  and  also 
all  that  portion  of  said  addition  which  lies  east 
of  Monroe  street,  is  excluded  from  the  corpo- 
rate limits  of  the  said  city,  and  is  not  subject 
to  taxation  for  city  purposes  therein. 

(Syllabus  by  the  Court) 

Error  fnxn  district  court.  Smith  county;  Cy- 
rus Heren,  Judge. 

Action  by  the  Kansaa  Town  A:  Land  Com- 
pany against  J.  M.  Allen,  county  treasurer  of 
Smith  county,  Kan.,  and  the  city  of  Smith 
Center,  Kan.,  for  an  injunction.  Defendants 
had  Judgment,  and  plaintiff  brings  error.  Re- 
versed. 

M.  A.  Low,  W.  F.  Evans,  and  J.  B.  Doll- 
man,  for  plaintiff  In  enor.   W.  R.  Myers,  for 
defendants  In  error. 
51  P.-SI 


ICcBLBOT*  X  This  action  was  bRraght  Id- 
the  court  below  by  the  plaintiff  In  enor  to 
enjoin  the  collection  of  certain  taxoi  levied 
and  assessed  against  lande  owned  by  It,  sitn- 
ated  In  the  comtty  of  Smith.  Tbe  case  was 
tried  upon  an  agreed  statement  of  facts. 
From  the  pleadings  and  agreed  statement  of 
facts  It  appears  that  tm  the  9th  day  of  Au- 
gust, 1887,  the  plalntUr  In  oror,  who  vras  the 
ownw  of  the  land  In  qnestion,  subdivided  the 
same  bito  tots^  bloidcs,  streets,  and  alleys,  and 
caused  It  to  be  platted  aa  tbe  ^'Chicago,  Kan- 
sas &  Nebraska  Additkm  to  the  Olty  of  Smith 
Ceatet."  The  land  was  then  Ineladed  wltUn 
the  corporate  limits  of  snch  dty.  Zbe  l^s- 
latnre  passed  an  act,  ^proved  March  10, 1891, 
entitled  "An  act  to  vacate  cataln  town  sites 
and  ptwtlona  of  certain  town  altes  Is  tiie  state 
of  Kansas,  therein  named."  The  sixteenth 
section  of  tiie  act  reads  as  f<^wa:  "Bee.  10. 
That  all  that  part  ut  the  Qilcago,  Kansas  ft 
N-dliraBka  addltitm  to  Chnltit  Goiter,  In  the 
county  of  Smith,  state  of  ^nsss*  which  Ues 
south  of  Oourt  street,  east  of  Kandon  street 
and  norUi  of  tiie  right  of  way  of  tiie  <2ilcago. 
Kansas  ft  Nebraska  Ballw:^  Oompany,  and 
also  an  that  portion  which  lies  south  of  the 
right  of  way  of  tbe  Chicago.  Kansas  ft  Ne- 
tmska  Railway  Company  and  east  of  Jeffer- 
son street,  and  also  an  that  portkm  of  said 
addition  which  lies  east  of  Monroe  street,  to- 
gether with  the  lots,  blocks,  streets  and  al- 
leys thereof,  be  and  the  same  U  hereby  va- 
cated." Laws  Ura.  c  246.  Tbe  portion  of 
said  addition  vacated  by  said  act,  and  lying 
ncortii  of  the  right  of  way  of  the  GUcago^  Kan- 
sas ft  Nebraska  Railway  Cnnpany,  Is  contig- 
uous territory,  and  ctmtatDs  about  10  acres  of 
land,  and  tiiat  part  lying  south  of  the  right  of 
way  and  east  of  M<mroe  and  Jefferson  streets 
vacated  Is  In  one  body,  and  contains  about  80 
acres.  These  two  tracts  are  the  land  In  qne8< 
titm.  In  the  year  1888  the  leglalature  passed 
an  act  entitied  "An  act  i^ovldlng  for  the 
change  of  boundaries  of  cities,"  approved 
March  13,  188S  (Laws  18B3,  c.  8®.  Tbe  act 
reads  ss  foUows: 

"Beetkn  l.  Wtaoe  any  town  tite,  or  portion 
ct  a  town  slt^  ctmtalnlng  more  than  Ave 
acres,  has  been  heretofore  vacated  by  tiie 
board  of  county  comndssionerB  or  act  of 
the  legislature,  and  town  site,  or  a  por- 
tion of  a  town  site,  Is  a  part  of  a  city  of  the 
first,  second  or  third  class,  and  Included  with- 
in the  corporate  Umlts  of  sutib  municipal  cor^ 
po ration,  then,  from  and  after  the  passage  of 
this  act,  the  town  slt^  or  portion  <tf  a  town 
site,  containing  more  than  five  acres,  thus  va- 
cated, diall  no  longer  be  a  part  of  such  munic- 
ipal corporation,  nor  taududed  In  the  corpo- 
rate limits  thereof. 

**Sec.  2.  If  any  town  Mie,  or  portion  of  a 
town  site,  contain  big  more  than  five  acres,  shall 
hereafter  be  vacated  by  tbe  board  <tf  county 
commissioners,  or  by  act  of  the  lG«|aUitaret 
and  rach  town  site,  or  pmrtlon  of  a  town 
site,  Is  at  the  time  a  part  of  a  city  of  the 
first,  seoMsd  or  third  class,  the  act  of  vacation 
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thereof  shall  of  Itself  detach  the  same  from 
suth  municipal  corporation,  and  It  shall  no 
longer  be  a  part  of  such  d^,  nor  within  the 
corporate  limits  thereof." 

During  1894  the  city  of  Smlt^  Center,  a  cfty 
of  the  tSifrd  class,  levied,  in  addition  to  the 
other  taxes,  a  tax  amounting  to  18  mills  on 
the  dollar  on  the  taxable  property  in  said 
city,  and  caused  the  same  to  be  certified  to 
the  county  clerk.  Said  tax  was  for  the  pur- 
pose of  paying  Interest  on  certain  bonds 
known  as  "waterworks  bonds"  and  "railroad 
bonds"  issued  by  Smith  Center  before  the 
passage  of  the  act  In  question.  The  county 
clerk  entered  this  tax  on  the  tax  rolls,  and 
charged  the  same,  amounting  to  $17.29,  to  the 
land  vacated  by  said  act  of  March  10,  1891, 
and  excluded  from  the  corporate  limits  of  the 
city  by  said  act  of  March  13,  1893.  The  tax 
rolls  were  delivered  to  the  county  treasurer 
of  said  county,  who  was  attempting  to  collect 
the  same  when  this  action  was  brought.  The 
trial  court  held  the  two  acta  unconstitutional, 
refused  the  Injunction,  and  rendered  Judg- 
ment gainst  the  plaintiff.  A  motion  for  a 
new  trial  was  filed,  overruled,  and  the  plain- 
tiff  brings  the  case  to  this  court  for  review. 

The  disposition  of  this  ease  depends  upon 
one  question,  and  that  is,  are  these  acts  of  the 
legislature  constitutional?  If  this  question 
should  be  answered  in  the  affirmative,  the  col- 
lection of  the  tjix  should  be  enjoined.  It  Is 
contended  that  the  act  of  March  10,  1891,  la 
unconstitutional  and  void;  that  the  act  is  In 
contravention  of  sections  1  and  5  of  article  12 
of  tlie  constitution.  That  the  act  Is  general  In 
form,  but  special  in  fact;  general  in  letter, 
but  special  In  spirit.  This  contention,  we 
think,  is  not  tenable.  In  the  case  of  City  of 
Eudora  v.  Darling,  54  Kan.  654,  30  Pac.  184, 
a  statute  similar  to  the  act  of  March  10,  1891, 
was  held  valid  and  constitutional.  In  the 
year  1889  the  legislature  passed  an  act  enti- 
tled "An  act  to  vacate  portions  of  certain 
town  sites  in  the  state  of  Kansas,  therein 
named"  (Laws  1889.  c.  261),  by  wliich  certain 
streets  and  alleys  in  the  city  of  Eudora  were 
vacated.  The  court  held  the  act  constitution- 
al. Horton,  C.  J.,  in  delivering  the  opinion  of 
the  court,  said:  "It  Is  Insisted  that  the  terri- 
torial act  of  incorporation  Invested  the  in- 
habitants of  Eudora  with  rights  of  property 
of  which  they  could  not  be  devested  without 
their  consent,  and  therefore  that  section  61, 
c.  261,  laws  1889,  vacating  tho  streets  in  con- 
troversy, Is  of  no  force  or  validity,  because  It 
attempts  to  affect  corporate  powers  granted 
by  the  territorial  l^slature,  and  also  at- 
tempts to  annul  vested  rights  legally  confer- 
red. The  streets  and  alleys  laid  out  and  es- 
tablished In  Eudora  were  open  fot  travel  to 
tiie  public.  The  legislature,  as  the  represen- 
tative of  the  public,  has  full  power  over  the 
streets  and  alleys  of  a  city  to  vacate  the  same. 
Railroad  Co.  v.  Garslde,  10  Kan.  552;  Heller 
r.  Ralh^jad  Co.,  28  Kan.  625.  Therefore, 
when  the  city  of  Eudora  dedicated  to  public 
nse  Its  streets  and  alleys,  it  granted  to  the  leg- 


Idature,  as  the  representative  of  the  public, 
control  thereof.  Section  61,  c.  261,  Laws 
1889,  does  not  interfere  with  corporate  priv- 
ileges or  vested  rights."  It  is  contended  that 
the  act  of  March  13,  1893,  is  unconstitutional 
and  void.  This  act  provides,  in  substance, 
that  when  any  town  site,  or  portion  of  a  town 
site,  in  any  city  of  the  first,  second,  or  third 
class,  shall  have  been  vacated  by  the  board 
of  county  commissioners,  or  by  an  act  of  the 
legislature,  the  portion  thus  vacated,  If  It  con- 
tains more  than  five  acres,  "shall  not  longer 
be  a  part  of  such  municipal  corporation,  nor 
Included  in  the  corporate  limits  thereof." 
This  act  Is  general,  applies  to  all  cities  In  the 
state,  there  he\ng  none  other  than  cities  of 
the  first,  second,  and  third  class,  and  has  a 
uniform  operation.  This  act  Is  general  Id 
form,  and  may  be  made  applicable  to  all  cit- 
ies, when  a  certain  condition  of  things  exist. 
It  is  not  nece8.«ary  that  the  law  should  operate 
upon  all  cities  of  the  state  to  be  constitution- 
al. If  It  is  general  and  uniform  throughout 
the  state,  operating  upon  all  who  are  brought 
witliln  the  relations  and  circumstances  pro- 
vided for  in  the  act,  it  Is  not  obnoxious  to 
the  limitation  against  special  legislation. 
This  act  is  general  In  form,  and  operates  not 
only  upon  all  cities  brought  within  the  rela- 
tions and  circumstances  specified  therein  at 
the  time  of  its  passage;  but  It  Is  prospective 
in  its  operation,  and  operates  generally  and 
uniformly  throughout  the  state  upon  all  cities 
which  may  at  any  time  In  the  future  come 
within  its  provisions.  It  Is  sufllclent  if  it  ap- 
plies to  all  of  a  certain  class,  and  it  belongs 
to  the  legislature  to  make  the  classification. 
State  v.  Huuter,  38  Kan.  590,  17  Pac.  177. 
The  act  of  JIarch  10,  1801,  by  which  the  addi- 
tion was  vacated,  and  the  act  of  March  13, 
1893,  by  which  this  land  was  excluded  from 
the  corporate  limits  of  the  city,  are  constitu- 
tional and  valid. 

From  what  we  have  said  It  follows  that  the 
trial  court  erred  in  refusing  the  injunction 
and  In  rendering  judgment  against  the  plain- 
tiff. The  Judgment  should  have  been  for 
plaintiff  and  against  the  defendants.  The  case 
will  be  remanded,  with  directions  to  the  trial 
court  to  sustain  the  motion  for  a  new  trial, 
and  for  further  proceedings  not  Inconsistent 
with  the  views  herein  expressed.  All  the 
Judges  concurring. 


CASXER  V.  SAMTS. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment. C.  D.    Nov.  15,  1807.1 

COCRT  OP  APPBAU— JuaiSDtCTIOX. 

To  give  the  court  of  appeals  jurisdiction 
to  review  a  JudRuieot  of  the  district  court,  it 
must  nBtrmntiTciy  appear  that  the  amount  or 
value  in  cnntroveniy,  exclusive  of  costs,  exceeds 
$100,  or  that  the  case  b^ougs  to  the  excepted 
cln»ses  designated  in  section  &12a.  Code  Civ. 
Proc. 

(Srllabas  by  the  Court) 
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Brror  from  district  conrt,  Llnctdn  connty; 

W.  G.  Eastland,  Judge. 

Action  by  E.  A.  Casner  agalust  M.  K.  Sam- 
is.  Defendant  had  judgment  Plaintiff  brings 
error.  Dismissed. 

Fi-ed.  W.  Casner,  tot  plaintiff  In  error.  Geo. 
D.  Abel,  for  defendant  In  error. 

Mcelroy,  J.  The  plaintiff,  E.  A.  Cas- 
ner, commenced  this  action  to  obtain  posses- 
sion of  real  estate,  and  alleged  "that  she  was 
the  owner  of  the  tract  of  land  In  controvetsy, 
and  entitled  to  the  Immediate  possession 
therectf;  that  the  defendant  entered  posses- 
sion poaceablr,  and  held  under  written  lease 
commencing  March  1,  1803,  and  ending  Sep- 
tember 10.  1893;  that  this  lease  had  expired 
Septonber  10,  18^.  by  limitation,  and,  de- 
fendant falling  to  surrender  possession,  writ- 
ten notice  had  been  duly  served."  The  de- 
fendant answered,  alleging  "that  she  held  tliu 
premises  nnder  lease  commencing  March  1, 
1888.  and  ending  March  1,  1801;  that  the 
lease  pleaded  by  plaintiff  was  executed 
through  fraud  and  mistake." 

The  only  qnestlon  presented  to  the  trial 
court  by  the  pleadings  In  this  case  Is  as  to  the 
Tight  of  possession  fron  September  10,  1893, 
until  March  1,  1894,  of  a  small  tract  of  hind, 
consisting  of  20  acres,  In  section  14,  township 
11,  range  8.  The  value  ct  the  possession  of 
this  tract  of  land  does  not  appear  from  the 
record.  Section  642a,  Code  Clr.  Proc.,  pro- 
Tides:  "No  appeal  or  proceeding  In  error 
shall  be  had  or  taken  to  the  supreme  court  In 
any  dvU  action  unless  the  amount  or  value 
In  controversy,  exclusive  of  costs,  shall  ex- 
ceed one  hundred  dollars  (f  100),  except  In  cas- 
es Involving  the  tax  or  revenue  laws,  or  the 
tlUe  to  real  asfote,  or  an  action  for  damages 
In  which  slander,  llbet,  malicious  prosecution 
or  flBlse  Imprisonment  Is  declared  upon,  or  the 
constitution  of  this  state,  of  the  constitution, 
laws  or  treaties  of  the  United  Statee,  and 
when  the  Judge  of  the  district  or  superior 
court  trying  the  case  Involving  less  than  one 
hundred  dollars  (flOO)  shall  certify  to  the  su- 
preme court  that  the  case  is  one  belonging  to 
the  excelled  classes."  In  order  to  give  this 
court  jurisdiction,  It  must  appear  from  the  rec- 
ord that  the  amount  or  value  In  controva*sy, 
exclusive  of  costs,  exceeds  $100,  or  a  certifi- 
cate of  the  trial  Judge  must  be  Inserted  show- 
ing the  case  to  be  within  one  of  the  excep- 
tloiH  of  the  statute.  The  case  will  be  dis- 
missed.  All  the  Judges  concurring. 


(S  Kaa.App.  258) 

SYMNS  GROCERY  CO.  v.  SMITH  (WOOD, 

Intervener). 

(CoTurt  of  Appeals  of  Kansas,  Xorthcra  Depart- 
ment, C.  D.    Nov.  15,  18m.) 

FaiUDCIIAHT  CONVETAKCB— CRATTEL  HoHTOAOB— 
IK8TALLMBNTS— SaLBS  BT  IffORTOAOOR. 

1.  A  chattel  mortgage  upon  a  stock  of  mer- 
chandise, taken  in  good  faith  to  Beciire  a  valid 
debt  of  greater  amount  than  the  value  of  the 


goods,  Is  not  fraudulent  per  se  bccanse  the  note 
described  in  the  mortgage  is  payable  in  install- 
mriitH  running  through  a  period  of  35  months 
after  the  date  of  the  mortgage. 

2.  In  such  mortgage,  wherein  it  Is  stipulated 
that  the  mortgagor  shall  remain  in  possession 
until  Bome  default  of  its  provisions  upon  his 
part,  or  until  the  mortgagee  shall  deem  himself 
mseeure,  and  it  is  further  stipulated  that,  if  the 
mortgagor  sells  or  offers  to  sell  any  of  the 
goods,  the  mortgagee  may  take  possession  of 
and  sell  the  property,  and  apply  the  proceeds 
to  the  payment  of  the  debt  secured  thereby, 
there  is  no  implied  authority  to  the  mortgagor 
to  sell  while  be  remains  in  possession. 

(Syllabus  by  the  Courts 

Error  from  district  cour^  Smith  coun^; 
C!yrus  Hercn,  Judge. 

Action  by  the  Symns  Grocery  Company 
agalust  B.  F.  Smith.  Charles  B.  Wood  In- 
tervened. The  Intervener  had  judgment,  and 
plaintiff  brings  error.  Affirmed. 

A.  H.  Ellis  and  F.  T.  Burnham,  for  plaintiff 
In  error.  D.  M.  BeUItau,  f<nr  defendant  in 
error. 

MAHAN,  P.  J.  The  pUlntiff  In  error 
brought  suit  with  attachment,  against  B.  F. 
Smith,  In  the  district  court  of  Smith  county. 
The  defendant  In  error,  Charles  E.  Wood,  In- 
tervened, claiming  to  have  a  chattel  mort- 
gage upon  the  attached  property.  The  only 
question  presented  for  decision  in  the  case 
Is  the  validity  of  the  mortgage.  It  Is  con- 
tended by  plaintiff  In  error  that  the  mort- 
gage Is  void  because  there  was  therein  an 
implied  authority  to  the  mortgagor,  Smith, 
to  sell  the  property  without  any  provision 
for  the  disposition  of  the  proceeds,  or  the  ap- 
plication thereof  to  the  debt  secured  thereby. 
This  Is  based  on  the  fact  that  the  note  se- 
cured by  the  mortgage  was  payable  In  In- 
stallments of  $20  per  month,  running  through 
a  period  of  35  months  after  the  making  of 
the  mortgage.  The  mortgage  provides  that 
the  mortgagor  shall  retain  possession  of  the 
property  until  some  default  Is  made,  or  until 
the  mortgagee  deems  himself  Insecure.  It 
further  provides  that  In  case  of  default,  or 
upon  other  contingencies  therein  expressed, 
the  mortgagee  shall  take  possession  of  the 
property,  and  sell  the  same  at  public  or  pri- 
vate sale,  and  apply  the  proceeds  thereof 
to  the  payment  of  the  debt.  It  further  ap- 
pears from  the  evidence  that  It  was  the  con- 
templation of  the  parties  that  the  mortgagee 
should  at  once  take  possession  of  the  proper- 
ty. There  was  a  prior  mortgage.  The  prop- 
erty mortgaged  was  a  stock  of  merchandise, 
and  It  appears  from  the  evidence  that  it  was 
Insufficient  In  value  to  discharge  the  mort- 
gage Hens.  We  cannot  construe  the  mort- 
gage as  contended  for  by  the  plaintiff  In  er- 
ror. The  bona  fides  of  the  transaction  Is 
not  assailed.  The  cases  cited  1^  counsel  for 
plaintiff  In  oror  In  support  of  this  conten- 
tion are  not  applicable  to  the  facts  herein. 
If  the  value  of  the  property  had  been  largely 
in  excess  of  the  amount  of  the  debt,  and  If 
the  mortgagor  bad  been  left  In  the  actual 
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posBeBsion  of  tbe  property,  and  permitted  to 
continue  making  sales  thereof  without  ac- 
counting for  the  proceeds,  the  result  would 
have  been  different  The  court  did  not  err 
In  admitting  In  evidence  the  mortgage  as  a 
Talld  mortgage.  For  the  same  reason,  the 
court  did  not  err  In  overruling  the  plalntitTs 
demurrer  to  the  defendant's  evidence. 

The  third  assignment  of  error,  which  la  not 
insisted  upon  seriously  by  counsel,  to  the 
effect  that  the  court  rejected  competent  evi- 
dence upon  the  part  of  the  plaintiff,  Is  with- 
out merit  Hence  the  court  committed  no 
error  in  denying  the  plaintiff's  motion  for 
a  new  trial.  The  Judgment  is  In  accordance 
with  the  evidence,  and  Is  affirmed.  All  the 
Judges  concurring. 


KANSAS  TOWN  &  LAND  CO.  v.  ALIjEN, 
County  Treasurer,  et  al. 
(Conrt  of  Appeals  at  KaoBas,  Northern  Depart- 
ment, C.  D.    Nov.  15.  1897.) 

KumciPAL  CoRPOBATiosa  —  Incorpobation  —  JtJ- 
XtSDICTlON  —  RbCORD  —  UuNlCIPAlt 

BouMDABiu— Taxation;. 

1.  All  facts  oecessary  to  give  a  board  of  coun- 
ty commissioners  jurisdiction,  nnder  section  2, 
c.  19r,  Oen.  St.  1889,  to  anthorixe  the  incorpo- 
ration of  a  town  or  village  as  a  city  of  tbe  third 
class,  must  appear  by  its  record  of  such  pro- 
ceeding. 

2.  It  mnat  so  appear  that  a  petition  signed  by 
a  majority  of  the  electors  of  an  unincorporated 
town  or  villaee,  accompanied  bv  proof  that  it 
had  been  pnuiBhed  as  reqvlred  by  law,  was 
presented  to  the  board  to  give  it  Jurisdiction  to 
act;  and  a  city  government  based  upon  an  or- 
der of  the  )}oard  without  such  jurisdictional 
facts  so  appearing  may  be  a  corporation  de 
facto,  but  not  de  Jure. 

8.  Such  de  facto  corporation  cannot  refer  to 
such  order  as  anthority  for,  or  base  fts  corpo- 
rate acts  upon,  such  nnauthorixed  order. 

4.  That  provisicn  of  tbe  section  reqairinE  the 
board  to  designate  the  metes  and  bounds  of 
such  titT  in  its  order  Is  not  complied  with  by 
the  fact  that  in  reciting  the  substance  of  the 
petition,  as  required  by  another  provision  of 
that  section,  the  metes  and  bounds  as  prayed 
for  appear,  unless  the  order  in  terms  adopts 
them  Sy  specific  reference  thereto. 

K.  In  an  a*tion  by  a  property  owner  to  en- 
Join  the  coll*  ction  of  a  tax  levied  tiioeon  by  a 
city  of  the  "bird  class,  having  such  de  facto 
corporate  eilstence  only,  whether  the  property 
Is  within  t/e  corporate  limits,  and  subject  to 
the  levy,  is  a  question  of  fact  to  be  determined 
from  hil  tb  evidence  adduced  at  the  trial,  and 
such  order  Is  not  competent  evidence  thereof. 

(Syllabw>  by  the  Court.) 

Error  from  district  court.  Smith  county;  Cy- 
rus Ileren,  Judge. 

Action  by  the  Kansas  Town  &  Land  Com- 
pany against  J.  M.  Allen,  trea^rer  of  Smith 
coimty,  Kan.,  end  the  city  of  Kensington, 
for  fin  Injunction.  Defendants  had  judg- 
men*.  Plaintiff  brings  error.  Reversed. 

M.  A.  Low,  W.  F.  Evans,  and  J.  E.  Dall- 
mso,  fw  idalnUff  in  error.  L.  O.  Vhl,  for  de- 
ll; idants  In  error. 

MAHAN,  P.  J.   The  plaintiff  In  error  sought 
A  enjoin  the  collection  of  taxes  levied  upon 


Its  property  by  the  city  <tf  Kensington,  for 
municipal  purposes.  A  part  of  the  land  is 
platted  Into  lots  and  blocks,  and  was  at  the 
time  of  the  attanpted  Incorporation  of  the 
city,  and  a  part  of  It  was  used  exclnslrdy 
for  agricultural  purposes.  Theevidence  shows 
that  It  Is  not  in  any  manner  needed  for  city 
purposes,  nor  benefited  by  such  Incorporation. 

The  first  contention  Is  that  Kensington  Is 
not  a  city  duly  IncoipcHrated  under  the  laws 
of  the  state.  This  owteotion  is  based  upon 
the  fact  that  the  board  of  county  commission- 
ers. In  Its  order  attempting  to  incorporate 
Kensington  as  a  city  of  the  third  class,  wlud- 
ly  omitted  to  designate  in  its  order  tbe  metes 
and  bounds  thereof.  The  statute  conferring 
authority  upon  the  board  of  ooun^  commls- 
Erioners  to  authorize  the  IncotporaUon  of  a 
town  or  village  Into  a  city  of  the  third  class 
la  section  2  of  chapter  18a  of  tbe  General 
Statutes  of  1889.  It  provide  that  the  board 
of  county  commissioners  may  act  whenevw 
a  petition  signed  by  a  majority  of  the  Sect- 
ors of  any  unlncoiporated  town  or  village 
within  the  state  shall  be  presrated  to  it,  set- 
ting forth  the  metes  and  bounds  of  tbe  vil- 
lage and  the  commons  thereto,  and  stating, 
as  near  as  they  can,  the  number  of  tbe  Inhab- 
itants of  their  town  or  village,  and  praying 
that  it  may  be  incorporated,  with  proof  that 
the  petition  has  been  putdished  In  some  news- 
paper of  the  town  or  vUlage  at  least  once  in 
each  week  for  three  consecutive  we^s.  It 
further  provides  that  the  board  must  be  sat- 
ined that  a  majority  of  tbe  taxable  Inhab- 
itants of  the  town  or  village  are  in  favor  of 
the  incorporation;  that  the  i^ayer  is  reason- 
able; that  the  number  of  Inhabitants  ot 
such  town  or  village  exceeds  2S0  persons,  and 
does  not  exceed  2.00a  Being  bo  sadsfled, 
the  board  may,  at  any  regular  session,  by  its 
order  citing  the  substance  of  tbe  petitltm 
and  the  publication  thereof,  and  their  finding 
that  a  majority  of  the  taxaUe  inhabitants 
of  the  town  or  village  are  in  favor  of  such 
incorporation,  that  the  prayer  is  reasonable, 
and  that  the  number  of  mhabitants  is  vrithln 
the  limits  reQulred  by  law,  declare  such  vil- 
lage incorporated,  by  name,  and  designat- 
ing in  such  order  the  metes  and  bounds  there- 
of. The  statute  provides  thus:  "And  thaice- 
forth  the  inhabitants  within  such  bounds  and 
such  further  territoiy  as  may  from  time  to 
time  be  lawfully  added  thereto  shall  be  a 
hodj  incorporate  by  tliat  name.'*  The  board 
of  commissioners  In  tials  case  did  recite  the 
substance  of  tbe  petition.  They  did  find  that 
the  petition  was  legal  and  reasonable,  and 
was  signed  by  a  majority  of  the  taxpayers, 
and  had  been  published  as  required  by  tbe 
statute.  They  did  order  and  declare  it  a 
city  of  the  third  class  by  the  name  of  the 
city  of  Kensington.  But  they  nowhere  In 
their  order  designated  its  metes  and  boimds, 
nor  did  they  find  that  the  imtitlon  was  signed 
by  a  majority  of  the  electors,  nor  did  tbey 
find  that  the  village  or  town  of  Kensington 
was  possessed  of  the  requisite  number  ot  In- 
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habitants.  It  appears,  however,  that  under 
this  order  the  people  of  Kensington  ivoceeded 
to  organize  their  city  corporatiOD  by  tiie  elec- 
tion of  of&cers,  under  the  act  of  the  legisla- 
ture designating  the  rights  and  duties  of  a 
city  of  the  third  class,  and  have  since  that 
time  maintained  such  organization  or  cor- 
porate existence,  and  are  a  de  facto  corpora- 
tion,  'n'ithin  the  rule  laid  down  by  our  su- 
preme court  This  being  the  case,  the  plain- 
tiff cannot,  in  this  collateral  jwoceedlng,  at- 
tack the  validity  of  Its  corporate  existence. 
This  ImxdleB  the  right  to  levy  the  tax  upon 
the  property  within  its  boundaries  when  such 
boundaries  are  determined.  1  Dili.  Mun. 
Oorp.  p.  61,  note  4;  Cooley,  Const.  LIm.  p. 
254.  note  1;  Voae  v.  School  DlsL,  18  Kan. 
472;  Pape  T.  Bank,  20  Kan.  446;  School  Dlst 
No.  25  T.  State,  29  Kan.  70;  Mendenhall  t. 
Burton.  42  Kan,  673,  22  Pac.  658;  Austrian 
T.  Guy,  21  Fed.  00(MK)9.  So  that,  in  any 
event,  as  to  the  taxes  levied  upon  the  lots 
within  the  platted  portion  of  the  city  of 
Kensington,  there  can  be  no  question,  and 
the  court  was  ccHreet  in  Its  Judgment  that, 
00  far  as  this  property  was  concerned,  the 
temporary  injunction  should  be  dissolved,  and 
'the  perpetual  injunction  denied. 

As  to  the  remaining  property,  which  was, 
as  we  have  said,  used  ndusively  for  agri- 
cultural pntp^see,  and  was  in  no  manner 
any  part  of  the  town  of  Kensington,  and  was 
In  no  manner  benefited  by  any  of  the  priv- 
ileges conferred  by  its  incorporation  or  the 
maintenance  of  the  «lty  government,  and  not 
embraced  within  the  dty  limits  any  ex- 
press order  of  the  board  of  county  commis- 
sioners, there  is  a  difficult  Question.  Whether 
a  mnnidpal  corporation  has  well-defined 
bomularles,  or  not,  and  what  these  boundaries 
are,  are  qnesttons  to  be  decided  the  court, 
it  would  seem.  City  of  Uttle  Bock  v.  Parish, 
36  Ark.  166.  In  the  absence  tr(xa  the  order 
authorizing  the  Incorporation  of  the  town  as 
a  city  of  the  third  class  of  a  derignatlon  of 
the  metes  and  bounds  of  the  city,  what  does 
the  law  imiriy  as  to  the  extent  of  its  terrl- 
torlaJ  jurisdiction?  What  did  the  town  or 
Tillage  of  Kensington  comprise  prior  to  the 
order  made  by  the  board  ot  county  commls- 
aloners?  It  cannot  be  said  that  It  comprised 
any  territory,  except  such  as  was  platted  lu- 
to  lots  or  blocks,  or  such  as  within  its  bound- 
aries as  a  village  embracing  the  Inhabitants 
of  the  Tillage.  The  property  in  question,  un- 
der the  evidence,  cannot  be  said  to  have  con- 
stituted any  part  of  the  village  of  Kensing- 
ton. It  had  no  inhabitants,  in  fact,  except 
two  employes  of  the  plalntlfl,  who  tempo- 
rarily stayed  in  two  sod  houses  upon  a  part 
of  the  land,  and  separated  from  what  con- 
stituted the  village  at  that  time.  There  has 
been  no  act  of  the  plaintiff  that  could  be  said 
to  recognize  the  land  as  within  the  corporate 
limits  of  the  village  or  the  city.  Hence  we 
are  forced  to  the  conclusion  that  there  was 
DO  evidence  whatever  offered  upon  which  the 
conrt  could  find  that  the  xvopert7  was  with- 


in the  corporate  limits  <tf  the  city.  It  necea- 
aarlly  follows  that  the  Judgment  of  the  court, 
HO  far  as  the  agricultural  land  is  concerned, 
Is  not  sustained  by  any  evidence.  It  not  be- 
ing within  the  corporate  power  of  the  city 
to  levy  any  tax  upon  lands  outside  of  Its  city 
limits,  the  plaintiff  was  entitled  to  have  Its 
collection  enjoined.  It  requires  an  affirma- 
tive act— an  affirmative  order,  based  upon  the 
findings  of  the  county  commis^oners'  court — 
to  embrace  this  land  within  the  corporate  lim- 
its of  the  city.    So  such  order  was  made. 

The  question  of  the  right  to  levy  the  tax, 
even  considering  the  property  within  the  des- 
ignated metes  and  bounds  of  the  city,  was 
argued  b^ore  the  court.  But,  in  our  view 
of  the  case,  It  is  not  necessary  to  determine 
this  question,  which  is  a  dltficult  one,  and 
we  do  not  determine  It.  The  Judgment  of 
the  court  below  Is  erroneous  as  to  this  agri- 
cultural land,  and,  so  far  as  the  tax  attempt- 
ed to  be  levied  upon  it,  the  Judgment  must 
be  reversed,  and  the  case  remanded  to  the 
court  below,  for  furtha*  proceedings  not  in- 
consistent with  this  (pinion.  The  costs  will 
be  divided  equally  between  the  parties.  All 
the  Judges  concunlng. 


CS  EaaApp.  281) 
PERU  PLOW  &  WHEEL  CO.  v.  WARD. 
<Ooart  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C  D.   Nov.  JJ^  1887.) 
Ess  JDmoATA—LiiKiTATioHs— Partial  pAvmim 

— EvriOT  OK  SURBTT. 

L  In  a  Judgment  In  a  case  between  these  par- 
ties, upon  one  note  of  a  series  of  three  given  at 
the  same  time  to  secure  one  entire  debt,  but 
payable  in  one,  two,  and  three  years,  it  was  de- 
termined that  the  defendant  was  surety  there- 
on, and  was  released  by  a  material  change  in 
the  contract  made  by  the  plaintiff  company  and 
the  principal  makers.  Held,  that  the  judgment 
is  conclusive  in  this  action  upon  the  other  notes 
of  the  series.    41  Pac.  64,  1  Kan.  App.  Q. 

2.  An  indorsement  of  a  partial  payment  with- 
out the  knowledge  of  the  surety,  and  without 
his  authority  therefor,  from  moneys  derived 
from  the  sale  of  property  pledged  by  the  princi- 
pal makers,  does  not  take  the  note  out  of  the 
operation  of  the  statute  of  limitations  as  to  the 
surety. 

(SyUabos  by  the  Court) 

Error  from  district  court,  Republic  coun^; 

F.  W.  Sturges,  Judge. 

Action  by  Peru  Plow  &  Wheel  Company 
against  R.  B.  Ward  as  a  surety  on  a  note  and 
to  foreclose  a  mortgage.  Defendant  had 
Judgment    Plaintiff  brings  error.  Affirmed. 

T.  M.  Noble,  for  plaintiff  in  error.  N.  T. 
Van  Natta  and  Jay  F.  Close,  for  defmdant 
in  em>r. 

MAHAN,  P.  J.  On  the  1st  day  oiC  Febru- 
ary, 1887,  H.  W.  Ward  and  Thomas  Ward, 
who  were  co-partners  In  business,  were  in- 
debted to  the  plaintiff  in  error.  On  that 
date  they  made  their  three  promissory  notes, 
payable  In  one,  two,  and  three  years  after 
date,  to  the  ordw  of  the  idaintlff.  Vot  the 
purpose  of  securing  the  pnrment  of  the  notei^ 
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they  procured  the  flefendant  In  error,  R.  B. 
"Ward,  a  brother,  to  sign  the  notes  with  them 
«s  surety.  There  was  an  arrangement  be- 
tween the  plaintiff  and  Ward  Bros,  that  the 
Bank  of  Scandla  or  its  officers  should  deter- 
mine whether  the  surety  offered  by  Ward 
Bros,  was  sufltcient.  On  tender  of  the  notes 
:at  the  banlc  according  to  this  arrangement, 
the  officers  of  the  bank  declined  to  approve 
the  notes  unless  Ward  Bros,  would  furnish 
further  security,  by  way  of  mortgage  upon 
real  estate,  which  they  accordingly  did.  By 
the  condition  of  this  mortgage,  the  contract 
vchlch  R.  B.  W'ard,  the  surety,  had  entered 
Into,  or  had  proposed  to  enter  Into,  with  the 
plaintiff  company,  was  materially  modified 
In  Its  terms,  in  this:  It  was  provided  in  the 
mortgage  that.  In  case  of  a  failure  on  the 
part  of  the  makers  of  the  notes  to  pay  any 
one  of  said  series,  the  entire  series  should  be- 
come due  and  payable.  It  was  further  chan- 
ged, In  this:  That,  If  the  makers  of  the  notes 
should  fall  to  pay  the  taxes  and  assessments 
levied  \ipon  the  lands  when  the  same  became 
due  and  payable,  the  whole  of  said  debt  evi- 
denced by  the  three  notes  should  at  once 
become  due  and  payable.  Upon  the  matu- 
rity of  the  first  note,  it  not  being  paid,  the 
plaintiff  in  error  brought  an  action  upon  the 
notes  and  mortgage  against  all  the  makers, 
including  the  surety,  in  which  they  claimed 
the  benefit  of  this  default,  and  claimed  that 
all  the  notes  had  become  matured  by  rea- 
son thereof.  The  defendant,  H.  B.  Ward, 
who  signed  the  note  as  surety,  had  no  knowl- 
edge whatever  of  this  change  In  the  terms  of 
the  contracts  evidenced  by  the  notes,  and  did 
not  in  any  manner  consent  thereto.  By  his 
answer  he  set  forth  this  defense.  There- 
upon the  plaintiff  dismissed  Its  two  causes 
of  action  upon  the  second  and  third  notes 
as  against  the  defendant,  R.  B,  Ward,  and 
the  case  was  tried  upon  the  first  note,  and 
resulted  In  a  judgment  for  the  defendant,  R. 
B.  Ward.  The  case  was  taken  upon  error 
to  the  supreme  court,  subsefiuently  trans- 
ferred to  this  court,  and  the  decision  of  this 
court  therein  will  be  found  In  1  Kan.  App. 
6,  41  Pac.  04.  In  that  case  this  court  held 
that  the  modification  of  the  contract  created 
by  tlie  terms  of  the  mortgage  discharged  the 
defendant  as  surety  upon  these  notes.  The 
case  now  under  consideration  was  an  action 
brought  by  the  plaintiff  In  error  against  the 
surety,  defendant  in  error,  upon  the  second 
note  of  the  series.  In  this  action  he  pleaded: 
First,  this  modification  of  the  contract,  and 
his  discharge  by  reason  thereof;  second,  the 
former  adjudication  upon  the  first  note  as 
res  Judicata  or  estoppel  upon  the  second 
note;  third,  that  the  note  was  barred  by  the 
statute  of  limitations.  The  note  was  dated 
the  Ist  day  of  February,  1887.  This  action 
was  begun  upon  the  15tb  day  of  January, 
1895.  'J?he  note  sued  on  became  due  and 
payable  the  Ist  of  January,  1889;  so  that  the 
statute  of  limitations  t>egan  to  run  against 
tbe  action  uixm  the  note  In  favor  of  the  de- 


fendant in  error  on  the  4th  day  of  Febru- 
ary, 1839,  and  almost  six  years  had  elapsed 
when  this  action  was  begun.  The  coat«i- 
tton  of  the  plaintiff  company  Is  this:  In  the 
suit  upon  the  first  note  the  mortgage  given 
upon  the  real  estate  was  foreclosed,  the  prop- 
erty sold,  and  it  brought  a  net  sum  of  $75, 
which  was  credited  upon  the  note  sned 
upon,  by  the  plaintlfi'  or  its  counsel,  without 
the  knowledge  of  the  defendant  It  was  not 
a  payment  made  by  him,  or  by  any  one  au- 
thorized by  him,  but  an  application  of  the 
proceeds  of  the  security  given  by  the  broth- 
era  which  effected  his  release  upon  the  first 
note.  Plaintiff  claims  that  this  indorsement 
uiK>n  the  note  sued  upon,  within  the  five 
years  before  the  suit  was  commenced,  tolled 
the  statute.  The  case  was  tried  to  the  court 
witliout  a  Jury  on  the  12th  day  of  February. 
1896,  and  resulted  in  a  judgment  for  the  de- 
fendant in  error.  The  court  made  special 
findings  of  fact,  which  are  In  effect  those 
heretofore  stated.  The  court  finds  as  facts. 
In  addition  to  what  has  already  been  stated, 
that  the  mortgaged  premises  were  sold  un- 
der the  decree  of  the  court  on  the  Iftth  of  De- 
cember, 18S9,  for  the  sum  of  $125,  and  that 
the  costs  amounted  to  $50,  leaving  $75  to 
apply  on  the  Judgment  against  the  principal 
makers  of  the  note,  and  was  so  applied;  that 
the  $75  was  not  indorsed  upon  the  judgment 
or  on  the  notes  until  the  fall  of  1896,  wtaw 
credit  was  given  on  the  second  note  for  that 
sum;  that  the  Judgment  against  the  {Mrlocl- 
pals  was  upon  all  three  of  the  notes  and 
mortgage.  The  court  held  In  this  case,  as  a 
conclusion  of  law,  that  the  defendant  signed 
the  note  as  surety,  and  was  released  from 
fnrtlier  liability  thereon  because  of  the  mak- 
ing of  the  mortgage  and  the  provision  therein 
by  which  the  terras  of  the  contract  were  ma- 
terially changed;  and,  as  a  second  conclu- 
sion of  law,  the  court  h<dds  that  the  prior 
suit  involved  the  same  question  as  was  In- 
volved in  this  suit,  and  was  conclusive 
against  the  plaintiff,  and.  further,  that  the 
note  was  barred  by  the  statute  of  limitations. 

The  plaintiff's  brief  contains  no  formal  as- 
signment of  error,  but  In  lieu  thereof  pro- 
pounds four  questions,  as  follows: 

First.  Does  the  clause  In  the  mortgage  so 
change  the  terms  of  the  contract  as  to  re- 
lease R.  B.  Ward?  There  Is  but  one  answer 
to  this  question,  independent  of  the  prior  de- 
cision. The  modification  of  the  contract  was 
such  as  would  necessarily  dlschai^  the 
surety  If  made  without  his  knowledge  or  con- 
st'nt.  This  question,  however,  was  adjndl- 
cated  in  the  form«r  suit,  and  Is  conclusive 
upon  the  parties.  It  Is  admitted  all  through 
that  this  note  was  one  of  a  aeries  of  three, 
signed  at  the  same  lime,  by  the  same  par- 
ties, to  the  plaintiff  to  secure  one  Item  of 
indebtedness  theretofore  existing,  and  made 
payable,  under  the  terms  of  the  notes.  In 
three  installments,  and  all  secured  by  the 
ftamc  mortgage.  Any  vice  that  Inhered  in  one 
note  Inhered  In  the  others  eqoally.   It  the 
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defendant  was  released  from  one,  be  was  re- 
leased from  all,  because  the  contract 
wbleb  the  obligation  was  changed  affected 
all  alike.  The  same  question  presented  In 
this  case  was  litigated  In  the  forma:  case, 
between  the  same  parties,  respectliig  the 
same  sabject-matter. 

The  second  question:  Did  R,  B.  Ward 
consent  to  or  ratify  the  mortgage,  or  Is  the 
Judgment  contrary  to  the  evidence?  The 
finding  of  tbe  court  la  conclusive  npcm  this 
question,  which  Is  that  the  contract  was 
modified,  the  mortgage  taken  without  the 
knowledge  or  consent  of  the  surety,  and  that 
by  reason  thereof  he  was  discharged.  This 
question  was  likewise  determined  by  the 
former  adjudication. 

The  third  question  Is:  Is  the  second  note 
barred  by  the  statute  of  limitations?  The 
answer  of  the  court  was  correct.  There  can 
be  no  two  sides  to  this  qui^stloo.  An  affirm- 
ative answer  Is  Imperative.  As  we  have 
heretofore  said,  nearly  six  years  had  elapsed 
after  the  maturity  of  the  note,  and  the  de- 
fendant, R.  B.  Ward,  had  not  recognized  his 
obligation  thereon  in  any  way,  was  denying 
any  obligation,  did  not  make  any  payment  or 
authorize  any  to  be  made  for  him,  and  there 
Is  no  act  claimed  upon  the  part  of  the  plaJn- 
tifC  that  would  have  the  effect  of  taking  the 
note  out  of  the  operation  of  the  statute. 

The  fourth  question  Is  as  follows:  Are  the 
matters  finally  adjudicated  by  the  decision 
ou  the  first?  This  question  must  likewise  he 
answered  in  the  affirmative.  It  Is  not  nec- 
fssaiy  to  cite  any  authorities  on  this  propo- 
sition. However,  the  case  of  Holsington  v. 
Brakey,  31  I^itn.  5C0,  3  Pac.  353,  It  seems  to 
us.  Is  couclusire  upon  this  question.  See 
also,  Beloit  v.  Morgan,  7  Wall.  G19.  In  the 
case  last  cited  Morgan  sought  to  recover  on 
certain  bonds  of  the  city  of  Bt'loit.  The  city 
thereupon  filed  a  bill  upon  tUe  chancery  side 
of  tlie  circuit  court  of  the  United  States  for 
the  district  of  Wisconsin  to  enjoin  the  pro- 
ceedings at  law  and  compel  the  surrender  of 
ihe  bonds.  Morgan  pleaded,  by  way  of  es- 
toppel, a  prior  Judgment  on  certain  of  the 
same  series  of  bonds,  as  conclusive  of  the 
vali4lity  of  the  whole  issue.  The  court.  In  its 
opinion  by  Mr.  Justice  Swayne,  says:  "On 
the  l>th  of  January,  18(il,  the  appellee  recov- 
ered a  judgment  at  law  against  the  appel- 
Innt  upon  another  portion  of  these  securi- 
ties, though  not  the  same  with  those  in  ques- 
tion In  this  case.  The  partlesi  were  identical, 
and  the  titles  involved  were  the  same.  All 
the  objections  taken  In  this  case  might 
have  been  taken  in  that.  The  Judgment  of 
the  court  could  have  been  invoked  upon  each 
of  them,  and.  If  It  were  adverse  to  the  appel- 
lant, he  might  have  brought  the  decision  here 
by  a  writ  of  error  for  review.  The  court  had 
full  jurisdiction  over  the  parties  and  the  sut>- 
ject.  Under  such  circumstances,  a  judgment 
is  conclusive,  not  only  as  to  the  res  of  tliat 
case,  but  as  to  all  further  litigation  betsveen 
the  same  parties,  touching  the  same  subject- 


matter,  though  the  res  Hself  may  be  differ- 
ent" The  judgment  is,  without  doubt,  a  just 
on^  and  is  fully  sustained  by  principle  and 
authority.  Judgment  afflnned.  All  the  Judges 
concnrrlDg. 


OITX  OF  LINCOLN  CENTER  t.  UNKEB. 

(Gourt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.  Dee.  23,  1897.) 

Xntoxioatino  Liqdors— Keoulatiok  of  Salb  BT 
Cjtt— Complaint— EviDBKCB 

1.  An  ordinance  of  a  dty  of  tbe  third  class 
"regalating  the  sale  of  malt,  American  hop  ale, 
cider,  or  any  other  drink  of  like  nature,  no  mat- 
ter by  what  name  it  may  be  called,"  by  prohib- 
iting the  sale  thereof  in  less  quantities  than 
one  gallon,  or  in  separate  bottles  or  packages, 
in  any  room  in  said  city  not  open  to  toe  pnmle 
gaze,  is  a  valid  police  regulation. 

2.  A  complaint  that  charges  a  violation  of  the 
above  ordinance  in  the  language  of  the  ordi- 
nance is  good  as  againBt  a  motion  to  make  tho 
same  more  specific,  definite,  and  certain. 

3.  Where  the  witness  upon  whose  testuDO" 
ny  the  city  relied  to  make  tbe  conviction  upon 
one  count  had  testified  in  the  police  court  to  but 
one  sale,  and  testified  in  the  district  conrt  to  two 
sales,  and  that  he  had  both  of  them  In  mind 
when  he  testified  before,  there  is  no  variance 
between  the  offense  of  which  accused  was  con- 
victed in  the  police  court  and  tbe  one  upon 
which  he  was  convicted  in  the  district  court. 

4.  A  complaint  verified  by  a  person  who  swore 
at  the  trial  that,  at  the  time  he  made  It,  he  had 
reason  to  believe,  and  did  believe,  that  the  par- 
ties to  whom  tbe  sales  were  mnde  npon  wfiich 
a  conviction  was  had  bought  such  drmks  at  the 
place  named,  within  the  time  named,  was  suffi- 
cient to  Bustain  a  conviction  thereunder. 

iSyllabus  by  the  Court.) 

Appeal  from  district  court,  Lincoln  county; 
B.  F.  Thompson,  Judge. 

Joseph  0.  Linker  was  convicted  of  violating 
an  ordinance  of  the  dty  of  Lincoln  Cento*, 
and  appeals.  Afilrmed. 

Gea  D.  Abel  and  David  Ritchie,  for  appel- 
lant.  E.  H.  McFarlaud  and  T.  F.  Garver,  for 

appellee. 

WELLS,  J.  On  the  4th  day  of  May,  1897, 
complaint  was  filed  In  the  police  court  of  Lin- 
coln Center,  charging  the  appellant  with  vio- 
lations of  Ordinances  Nos.  113  and  152  of  said 
city,  In  12  diflCerent  counts,  the  first  four  of 
which  charged  violations  of  Ordinance  No. 
113,  and  the  other  counts  charged  violations 
of  Ordinance  No.  152.  A  trial  was  had,  and  the 
defendant  was  found  guilty  of  a  violation  of 
said  Ordinance  No.  152,  as  charged  in  counts 
Nos.  5,  7,  9,  10,  11,  and  12,  and  was  fined 
$300  and  costs.  An  appeal  was  duly  taken 
to  the  district  court  of  Lincoln  county,  where 
the  case  was  tried  to  a  Jury,  who  found  the 
defendant  guilty  upon  the  tenth  and  twelfth 
counts  only;  and  after  a  motion  for  a  new 
trial  and  In  arrest  of  judgment  had  been  made 
by  the  defendant,  and  overruled  by  the  court, 
said  defendant  was  fined  $100  and  costs.  A 
biU  of  exceptions  was  duly  prepared,  signed, 
and  filed,  and  the  case  was  brought  to  this 
court  upon  the  record  by  appeaL 


Digitized  by  Google 


808 


SI  PACIFIO 


BEPOBCTB. 


(Kan. 


Tbe  first  eontentton  Is  that  Ordinance  No. 
162  la  void,  and  ttaa  appellant  contends  tbat^ 
unless  tbe  court  can  Judtciallr  determine  tbat 
the  drinks  named  and  described  In  tbe  ordi- 
nance are  deleterloaa  to  the  peace,  health, 
morals,  or  welfare  of  the  community,  it  most 
be  80  held.  This  question  seems  to  have  bera 
settled  by  the  opinion  In  the  case  of  Mcmroe 
T.  City  of  Lawrence,  44  Kan.  607,  24  Pac. 
1113.  and  In  re  Jahn,  56  Kan.  6M,  41  Pac. 
056.  Tbe  question  Is  not  as  to  the  effects 
of  the  drinks  themselves,  but  aa  to  the  effect 
of  their  sale  under  the  conditions  and  circum- 
stances prohibited.  Neither  la  It  the  court 
that  Is  to  primarily  decide  as  to  the  neces- 
sity of  the  ordinance,  but  this  Is  a  matter  for 
the  discretion  of  the  council  that  passes  It 
Horr  &  B.  Man.  Ord.  i  128,  reads:  "If  an 
express  power  Is  given  to  a  corporation  to  en- 
act ordinances  of  a  certain  kind,  the  legisla- 
ture thereby  trusts  to  tbe  discretion  of  the 
council  to  determine  Just  how  far  they  shall 
go  within  the  limits  Imposed;  and  tbere  Is 
every  presumption  that  the  council  are  not 
only  actuated  by  pure  motives,  but  they  are 
so  familiar  with  tbe  mischief  to  be  remedied, 
and  with  the  defects  of  the  prior  regulatlMis, 
as  to  be  the  best  possible  Judges  as  to  the  ne- 
cessity for  the  enactment  of  the  new  law, 
and  of  the  extent  to  which  it  is  advisable  to 
exercise  the  powra  so  granted.  The  council, 
and  not  the  court,  is  the  proper  repository  of 
this  public  trust;  and  It  should  be  a  plain 
case.  Indeed,  to  Justify  the  hitter  In  Interfer- 
ing with  the  determlnati(xi  of  the  cotmdl,  or 
of  questioning  either  their  motives  or  the  co- 
gency of  their  reasons  for  enacting  the  ordi- 
nance. Surely,  when  an  ordinance  is  upon 
Its  face  plainly  within  the  terms  ot  an  ex- 
press power,  tbe  court  ought  not  to  interfere 
on  the  ground  of  unreasonableness.  It  Is  re- 
stricted to  consider  the  constitutionally  of 
the  act  granting  the  power." 

The  next  contention  Is  tbat  the  court  erred 
In  overruling  tbe  defendant's  motion  to  make 
the  twelfth  count  more  speclflc,  definite,  and 
certain.  The  offense  was  charged  In  the  ex- 
act language  of  the  ordinance,  and  that,  we 
think,  was  suffident  in  this  case.  See  State 
T.  Foster,  30  Kan.  365,  2  Paa  628,  and  au- 
thorities therein  cited. 

The  appellant  next  contends  that  the  court 
erred  In  giving  to  the  Jury  Instructions  Nos. 
D  and  T,  and  In  submitting  the  evidence  upon 
count  12  to  the  Jury,  for  the  reason  tbat  there 
was  no  evidence  which  would  warrant  Its 
submission  to  the  Jury.  The  instructions  are 
not  set  out  in  the  brief,  as  required  by  rule 
6  of  this  court,  and  we  shall  not  discuss  them 
except  to  say  that  they  are  correct  statements 
of  the  law,  and  applicable  to  this  case. 

It  Is  contended  tbat  as  the  city  relied  upon 
the  testimony  of  the  sale  to  Rose  for  convic- 
tion under  the  twelfth  count,  and  as  he  only 
testified  to  one  sale  In  the  police  court,  and 
testified  to  two  sales  at  the  final  trial,  and 
that  he  could  not  say  which  be  had  In  mind 
At  the  former  trial,  therefore  he  could  not  be 


convicted  of  either,  as  they  ml^t  convict  him 
ot  the  sale  that  was  not  In  the  witness* 
mind  when  he  testified  at  the  former  trIaL 
We  do  not  think  that  this  position  can  tM 
sustained,  under  the  authority  oC  City  of  Bur- 
Ungame  t.  James,  17  Kan.  221,  or  State  r. 
Kelld  (Kan.  App.)  46  Pac.  623,  parUcularly  In 
view  of  the  fact  that  the  witness  testified  that 
he  bad  both  sales  In  mind  when  he  testified  at 
the  former  trial 

And,  finally,  It  Is  contended  by  the  apfidt- 
lant  tbat  the  prosecuting  witness  did  not 
have,  at  the  time  be  swore  to  the  complaint, 
such  knowledge  or  notice  as  would  Justify  a 
conviction.  The  prosecuting  witness  testified 
that,  at  the  time  he  swore  to  tbe  complaint, 
he  had  reason  to  believe,  and  did  believe,  that 
these  parties  bought  drinks  at  the  place  nam- 
ed, within  the  time  named.  In  the  case  of 
State  T.  Nelld  (decided  by  this  court  July  Q, 
1806)  46  Pac.  626,  It  Is  said:  "It  Is,  of  course, 
not  necessary  that  he  [tbe  prosecuting  wit- 
ness] should  have  had  personal  knowlei^re,  nor, 
perhaps,  even  definite  notice,  of  each  iiarticular 
transaction  relied  upon;  but  It  Is  essential 
that  he  should  have  had  Information  or  notice 
of  such  violations  ot  tbe  law  by  the  defradant 
as  might  reasonably  be  said  to  have  Included 
the  particular  transaction  relied  upon  for  con- 
viction." From  all  tbe  evidence  in  the  case, 
we  think  the  court  Justly  held  that  tbe  prose- 
cuting witness  had  such  Infcomation  and  no- 
tice. Tbe  Judgment  of  the  court  below  wU  b* 
affirmed.   All  the  Judges  concarrins- 


(•  KaD.App.  HT) 

OHICAOO,  H.  I.  &  P.  RT.  CO.  T.  SHELDON. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment,  C.  D.  Dec.  23,  1887.) 

DAHAOBS^PaOXWATB  UaVBB— EXPBKT  TntlMOin 

—  BlIHOK  CnHXD. 

1.  A  phyBlclnn  testifying  as  an  expert  should 
not  I;e  allowed  to  express  an  opinion  as  to  the 
condition  of  the  patient,  formed  In  part  upon 
the  Htatements  of  third  parties,  or  on  what  the 
familv  of  the  patient  may  have  said  to  him. 

2.  Ilie  trial  court  should  not  permit  ao  ex- 
pert witness  to  state  whether  the  then  condi- 
tion of  the  defendant  and  his  ailments  were 
the  direct  results  of  the  collision  in  question, 
and  whether  or  not  the  collision  caused  that 
condition  and  snch  ailments.  This  was  a  mat- 
ter exclusively  for  the  jury  to  determine,  and 
not  a  matter  to  t>e  proven  by  expert  teatimmir. 

3.  The  erroneous  exclusion  of  testimony  is 
cured  by  its  subsequent  admission. 

4.  In  an  action  against  defendant  railway 
company  for  damages  sustained  by  reason  of 
injuries  received  in  a  railway  wreck,  fceU,  that 
evidence  of  the  amount  of  money  expended  Cop 
tbe  services  and  board  of  a  farm  hand  by  the 
plaintiff  hetween  the  date  of  the  Injury  and 
the  trial  was  Improperly  permitted  to  go  to 
j»ry. 

(Syllabus  by  tbe  Court) 

Error  from  district  court,  RepobUe  county; 
F.  W.  Sturgcs,  Judge. 

Action  by  S.  Sheldon  against  the  GblcagOt 
Bock  Mand  &  Padflc  Raflway  Company. 
Plaintiff  had  Judgment  D^endant  brings  e^ 
nr.  Beversed. 
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If.  A.  Low,  W.  r.  BTans,  uiA  J.  BL  Don- 
man,  for  plaintiff  In  error.   B.  T.  Bullen  tnd 

W.  T.  Dillon,  for  defendant  In  error. 

McELBOT,  J.  Thb  action  was  brought 
by  defendant  In  error.  8.  Sheldon,  against 
the  Chlcaeo,  Rock  Island  &  Padflc  Hallway 
Company,  on  September  1,  1804.  for  personal 
Injuries  sustained  In  a  collision.  On  Decem- 
ber 12, 1S92.  two  freight  trains  of  plaintiff  In 
errw  collided  In  front  of  Its  depot  In  the  city 
of  Belleynie.  One  of  the  trains  ajniroached 
the  depot  from  the  west,  and,  when  It  reach- 
ed the  point  of  colll^n,  it  ran  Into  the  rear 
end  of  the  other  train,  which  was  standing 
In  front  of  the  depot  Sheldon  at  the  time 
was  a  passenger  on  the  last-mentioned  train. 
Trial  was  had  before  the  court  and  jury, 
which  resulted  In  a  rerdlct  for  plaintiff  and 
judgment  for  tl.600.  The  railway  company 
filed  a  motloa  for  new  trials  which  was  ot»- 
mled,  and  brings  the  case  to  this  court  for 
rerlew. 

The  plaintiff  in  error  complains  that  the  fol- 
lowing eridence  of  Dr.  Hootot  should  have 
been  stricken  out  and  taken  from  the  Jury: 
"A.  I  ascertained  from  the  examination  of 
the  man,  and  from  the  history  that  I  got 
from  the  family,  and  from  what  I  saw  of  the 
man,  that  he  was  suffering  from  spinal  tron- 
ble."  TUs  evidence  refers  to  an  examina- 
tion made  during  the  month  of  February, 
1893,  some  weeks  after  the  collision  In  ques- 
tion. A  physician.  In  testifying  as  an  expert, 
■honld  not  be  allowed  to  base  his  opinion  of 
the  condition  of  the  patient  to  any  extent 
upon  the  statemoits  <tt  third  parties,  nor  on 
what  the  family  of  the  patient  have  said. 
It  does  not  appear  from  an  examinatloa  of 
the  doctor's  evidence  what  he  learned  from 
talking  with  the  family,  nor  to  what  extent 
tiie  family  gave  him  a  history  of  the  man 
or  bis  aliment  The  motion  of  the  railway 
company  to  strike  out  the  evidence  should 
have  been  sustained,  and  the  evidence  exclud- 
ed from  the  Jury.  Heald  v.  Thing,  45  Me. 
S92;  Bog.  Exp.  Teet  S  47;  Weatherbee's 
Bx'rs  V.  Weatherbee's  Heirs.  38  Tt  454. 

Oomplaint  is  made  that  the  court  erred  In 
admitting  evidence  of  Dr.  Wilcox,  as  follows: 
*'Q.  Doctor,  In  reply  to  this  question,  I  would 
ask  yon  whether  an  injury  received  at  a 
railway  wreck,  wherein  the  patient  was 
frightened,  jammed  np^  and  badly  shocked, 
the  patient  having  no  kidney  trouble  known 
to  him  prior  to  that  time,  then  being  af- 
fected by  a  general  breaking  down  ot  the 
nervous  system,  pains  along  the  lumbar  re- 
^on  of  the  back,  slight  pains  in  the  abdo- 
men, bowels  constipated,  bladder  partially 
paraiysed,  so  as  to  retain  the  urine,  loss  of 
seuAfltion  In  the  lower  extremities,  impaired 
circulation,  the  lower  limits  inclined  to  shrivel 
up,  cold  feet,— I  will  ask  you  now  whether  or 
not  In  your  opinion,  a  patient  in  that  condi- 
tion, then,  who  three  weeks  after  having  been 
*n  a  railway  wreck  wfalch  I  have  described, 
wSither  or  not  tba  ailment  which  I  have 


mentioned  was  the  direct  result  of  the  In- 
jury In  the  railway  wreck.  A.  That  was  my 
(^nlon  at  the  time.  Q.  What  Is  your  opin- 
ion now,  doctor,  to  the  hypothetical  question: 
Would  the  wreck  be  the  cause  of  the  ail- 
ment? A.  Tes;  I  believe  so."  And  the  f<d- 
lowlng  evidence  of  Dr.  Hoorer:  **Q.  What 
in  yonr  opinion,  would  be  the  cause?  A. 
Probably  from  the  injury  he  received  at  the 
time  of  the  wreck."  And  the  following  evi- 
dence of  Dr.  Kamp:  "Q.  Now,  doctor,  I  will 
ask  you  If,  In  yonr  opinion,  the  shock  and 
bnilses  and  Jamming  of  the  patient  mention- 
ed, received  in  a  railway  wreck  mentioned, 
woDid  It  be  tiie  caoae  of  sneb  ailments,  In 
your  opinion,  he  not  having  passed  tlirougb 
any  other  shock,  fright  or  bruises  iwlor  to 
that  ttm^  or  not  bad  any  known  kidney  trou- 
ble? A.  If  he  bad  no  other  disease,  If  there 
wrae  no  qrmptoms  of  any  other  disease,  prior 
to  that  time,  yes."  The  court  permitted  the 
witnesses  to  assume  the  province  of  the  Jury, 
and  to  determine  whether  the  condition  of 
the  defendant  In  error  or  his  allmeats  were 
the  direct  results  of  the  collision  in  question, 
and  whether  or  not  the  collision  caused  the 
ailment  nils  was  a  matter  exclusively  for 
the  Jury  to  detomine^  and  not  a  matter  to  be 
proven  expert  testimony.  The  Jury  were 
as  competent  to  determine  this  question  from 
all  the  evidence  as  were  the  witnesses,  and 
the  Jury  should  have  been  permitted  to  do  so 
without  being  required  to  take  the  opinion 
of  the  witnesses  in  preference  to  their  own. 
It  might  have  been  proper  to  have  asked  the 
witnesses  what  would  be  the  probable  effect 
of  a  bruise  or  jar  or  Injury  upon  the  bead  or 
body,  or  whether  or  not  the  condition  of  the 
defendant  In  error  resulted  from  a  wound  or 
injury  of  some  kind.  It  would  have  been 
proper.  In  the  case  at  bar,  to  have  asked  the 
witnesses  whether  or  not  In  their  opinion, 
the  then  condition  of  Sheldon  might  have  re- 
sulted from  injuries  received  In  the  collision, 
or  whether  or  not  the  Injuries  could  have  been 
caused  by  the  collision.  But  the  question  as 
pnt  called  on  the  witnesses  to  determine  the 
ultimate  fact  which  was  for  the  determination 
of  the  Jury;  that  is,  whether  or  not  the  con- 
dition of  the  defendant  In  error  was  the  di- 
rect result  of  the  collision,  or  was  caused 
by  the  collision.  The  court  erred  In  permit- 
ting this  evidence  to  go  to  the  jury.  Jones 
V.  President,  etc.,  88  Mich.  598,  50  N.  W. 
781;  State  v.  Balnsbarger,  74  Iowa.  196,  87 
N.  W.  153. 

Complaint  is  made  that  the  court  erred  In 
sustaining  the  objection  made  by  the  de- 
fendant in  error  to  the  following  question, 
asked  Dr.  Mann:  "Q.  Taking  into  considera- 
tion that  the  plaintiff  is  now  sufferlug  from 
kldn^  trouble,  what  would  be  your  opinion 
as  to  what  he  was  then  suffering  from,  taking 
Into  consideration  his  i^esent  condition  at  that 
time?"  This  evidence  was  competent,  and 
should  have  been  admitted.  The  sustalnlog 
of  the  Injection  was  not  reversible  error. 
Questions  embracing  all  that  was  Included  In 
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this  gveBtlon  -were  put  to  the  witnesses  by 
connsel  for  the  railway  company,  and  an- 
swered fully.  Railway  Co.  v.  Andrews,  41 
Kan.  370,  21  Pac.  276;  Throne  v.  Bank  (Just 
decided;  Kan.  App.)  51  Pac.  300. 

Complaint  is  made  that  the  court  erred  In 
permitting  the  defendant  In  error  to  show 
the  employment  and  payment  of  a  farm  hand 
by  himself,  between  the  time  of  the  collision 
and  the  trial;  that  he  boarded  the  hand  and 
his  horse  during  the  time  of  such  employment; 
and  the  reasonable  charges  therefor.  This 
evidence  was  Intended  for  the  purpose  of  en- 
hancing the  damages,  and  was  Incompetent. 
Sheldon  was  not  damaged  by  the  employment 
and  payaient  of  a  farm  hand.  He  evidently 
received,  In  consideration  for  the  money  paid, 
and  for  the  board  of  the  hand  and  the  horses, 
the  services  of  such  farm  hand.  If  he  was 
by  the  negligence  and  carelessness  of  the 
railway  comi>any  injured  to  such  an  extent 
as  to  render  bim  unable  to  perform  labor,  he 
could  recover  the  value  of  his  time,  but  can- 
not recover  the  amount  paid  by  him  in  em- 
ploying another  person  to  perform  his  work. 
To  allow  him  to  recover  for  the  loss  of  his 
time  as  wrfl  as  expenses  Incurred  in  employ- 
ing a  farm  hand  would  he  to  allow  double 
damages,  which  the  law  does  not  permit. 
This  evidence  should  not  have  been  pej-mitted 
to  go  to  the  jury.  The  amount  paid  the  farm 
hand,  and  the  value  of  his  board  and  the 
keeping  of  the  horse,  were  not  i^roper  ele- 
ments of  damages.  It  appears  from  an  ex- 
amination of  the  evidence,  the  verdict,  and 
the  comments  of  the  court  in  overruling  the 
motion  for  a  new  trial,  that  this  evidence 
must  have  had  considerable  Influence  with 
the  Jury.  The  court.  In  overruling  the  mo- 
tion for  a  new  trial,  said:  "In  thiti  case  the 
juiy  has  probably  given  the  plaintiff  the 
full  benefit  of  the  evidence;  and,  as  Mr. 
Dolman  says.  If  the  injury  has  been  occasioned 
by  a  farmer,  the  verdict  would  probably  not 
have  been  as  laige  aa  it  is;  probably  not 
more  than  one-half.  Tliat  plaintiff  Is  not  m 
a  sound  phy»<lcal  condition  is  very  evident. 
That  this  condition  Is  not  wholly  attributable 
to  the  Injury  received  from  the  railroad  Is 
equally  evident.  If  I  had  been  trying  the 
case  without  a  Jury,  I  probably  should  not 
have  allowed  as  large  an  amount  as  the  Jury 
have  allowed.  Still,  [daintlflF  evidently  has 
sustained  some  damage  and  injury  from  the 
road,  for  which  he  Is  entitled  to  recover  in 
this  case."  The  Judgment  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial.  All 
the  Judges  concurring. 


(ft  KU.A.  M) 

ESTREL     DIEIIL  et  al. 
fOourt  of  Appeals  of  Kansas,  Northern  Depart- 
ment. C,  D.   Nov.  15,  1897.) 

UlSTRICT  COL'RT— JUHtSDICTIOM-^HePOKT  OPCODV- 
TT  SUKVETOH— RSTIBW. 

Under  the  proriiiions  of  section  540  of  the 
Code  of  Civil  Procedure,  the  district  court  has 


jnrlBdietion  to  review  the  proceedlnes,  finni  or- 
der, and  report  of  a  county  surveyor  determin- 
ing the  disputed  comers  and  bounthiries  of  lands 
made  under  statutory  authority. 
(Syllabns  by  the  Court.) 

Error  from  district  court,  Saline  county;  B. 

F.  Thompson,  Judge. 

Petition  by  John  I^trel  against  Henry 
Diebl  and  others.  From  an  order  dismissing 
the  petition,  plaintiff  brings  error.  Revprswl. 

Mohler  &  HlUer  aud  R.  A.  Lovltt.  for  i>lain- 
tlff  In  error.    E.  W.  Blair,  for  defendants  la 

error. 

MAHAN,  P.  J.  The  plaintiff  In  error  fflod 
a  petition  in  the  district  court  for  the  purpose 
of  having  reviewed  a  survey  and  report  of 
the  sur^-eyor  of  Saline  county  establistdog 
the  boundary  lines  between  the  lands  of  the 
plaintiff  and  dofoudants.  Upon  motion  of  the 
uefondants,  the  district  court  dismissed  the 
petition  for  the  reason  tliat  it  bad  no  Juris- 
diction to  review  the  proceedings  upon  a  pe- 
tition In  eiTor. 

Section  540  of  the  Code  of  Civil  Procedure 
provides  as  follows:  "A  judgment  rmdered 
or  final  order  mnde  by  a  Justice  of  the  peace, 
or  any  other  tribunal.  l>oard  or  office  exercis- 
ing Judicial  functions  and  Inferior  in  jurisdic- 
tion to  the  district  court,  may  be  reversed,  va- 
cated or  modified  by  the  district  court."  This 
is  the  lirst  se<*1lon  of  article  22  of  the  Code 
of  Civil  Procedure,  entitled.  "Error  In  Civil 
Cases."  Tiip  supreme  court  has  had  occa- 
Mon  to  review  this  section  a  number  of  times. 
In  the  cast-  of  State  v.  Sheldon.  2  Kan.  322. 
that  coni't  held  that  the  district  court  hat! 
Jtirisdlotlou  to  review  the  action  of  a  court 
created  by  the  statute  in  refusing  to  sign  a 
bill  of  exceptions  in  behalf  of  one  of  the  par- 
ties to  a  proceeding  therein.  In  Buckland  v. 
Colt,  23  Kan.  327.  the  decision  was  again 
made  that  a  board  of  county  commissioners, 
when  organized  for  the  trial  of  a  contested 
election  for  a  township  officer,  became  a  Jn- 
diclal  tribunal,  or  a  board  exorcising  Judicial 
functions,  and  lliat  a  petition  In  error  would 
He  from  Its  decision  to  the  district  court. 
The  case  of  Norton  v.  Graham,  7  Kan.  166. 
Is  to  the  same  effect,  lliese  decisions  were 
under  the  section  at>ove  recited,  and  were 
made  upon  the  ground  that  such  a  board  or 
tribunal  exercises  judicial  functions,  and  is 
Inferior  In  Jurisdiction  to  the  district  court. 
A  county  sun-cyor  is  an  officer,  and.  in  deter- 
mining the  respective  rights  of  parties  In  a 
contest  respecting  the  corners  or  boundaries 
of  their  land,  exercises  judicial  functions: 
and  bis  determinntion  therein,  and  his  report 
made  respecting  such  controversy.  Is  a  final 
order.  In  tlils  case  It  appears  from  the  peti- 
tion in  error  that  the  surveyor  did  try,  upon 
evidence  of  witnesses  duly  sworn  by  him.  a 
controversy  between  the  plaintiff  and  defend- 
ants as  to  the  tnie  l>oundnrIes  of  their  re- 
spective tracts  of  land;  that  he  rendered  a 
decision  thereon,  and  made  Ills  final  re- 
port of  the  same,  as  required  by  the  stat- 
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ute,  and  a  farther  order  taxing  the  costs 
of  the  survey,  under  the  provisions  of  the 
statute  In  relation  thereto-  It  Is  contend- 
ed by  the  defendants  In  error  that,  inosaiuch 
as  the  statute  provided  for  an  appeal  in  snch 
cases,  error  woHld  not  lie,  and  In  support  of 
this  contention  they  cite  Rice  v.  Harvey,  19 
Kan.  140;  Mills  v  Lnmber  Co.,  20  Kan.  574; 
naight  V.  Gray,  8  Cal.  300.  Neither  of  the 
cases  cited  from  our  supreme  court  sustains 
the  contention.  The  case  from  8  Cal.  300, 
has  no  aj^llcatlon  here,  for  the  reason  that 
the  statute  In  that  case  Is  entirely  different 
from  our  own.  The  party  suing  oat  the 
writ  (tf  emnr  in  that  case  was  clearly  vrithout 
the  provision  of  the  statute.  Onr  statutes 
;;ive  both  remedies,— by  appeal  and  by  peti- 
tion in  error.  It  seems  to  us  that  the  dis- 
trict court  had,  without  any  doubt.  Jurisdic- 
tion, under  seetion  540,  to  review  this  final 
order  and  Judgment  of  the  surveyor,  and  it 
was  error  to  dismiss  the  petition.  Judgment 
rerwMd.   All  tlie  Judges  concnrrbig. 


(4Ksn.AppkSS7) 

>nmiAIi  BBN.  LIFG  INS.  CO.  T.  KASHA 
et  al. 

I  Co  art  of  Appeals  of  Kansas,  Northern  Depart- 
ment, a  D.  Dec  23,  1897.) 

AFFBA£— CabB-UaDB— 'AJtHDMSHT^lHPBACmUKT 
— XATTBaS  HOT  Aptarbnt  ov  Rbcobd— 
OBJBCTioys  TO  Evidence. 
1.  A  case-niaiJe  attached  to  a  petition  In  er- 
ror 61ed  in  this  court  cannot  be  amended,  Bup- 
plcnnenteil,  or  impeached  as  to  the  rulings  or 
ttrderii  of  the  trial  court  or  judge,  complained 
of  and  asHigued  for  error,  not  even  by  tne  stip- 
ulation of  the  parties  or  the  certificate  of  the 
trial  court. 

'Z.  A  jndgment  will  not  be  reversed  in  this 
court  on  the  grounds  that  the  trial  court  erred 
in  allowing  the  jury  to  separate  without  being 
properly  admonished,  where  the  record  does  not 
affirmatively  and  clearly  show  that  the  jury  did 
so  separate. 

3.  Where  the  plaintiff  in  error  fails  to  com- 
ply with  subdivisions  "b"  and  "e"  of  rule  6 
of  this  court  (40  Pac,  v.),  we  shall  not  search 
v^  carefully  for  errors  not  specifically  point- 
ed out,  nor  reverse  the  case,  unless  some  re< 
versible  error  Is  clearly  apparent. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Republic  county; 
V.  W.  Sturges,  Judge. 

Action  by  Mutual  Benefit  Life  £[i8urance 
Company  against  Wenzel  Kasha  and  Rose 
Kasha.  Verdict  for  defendants.  From  an 
order  overruling  a  motion  for  a  new  trial, 
plaintiff  brings  error.  Afl3rmed. 

W.  T.  Dillon,  for  plaintiff  in  error.  T.  M. 
Noble,  for  defendants  In  error. 

WI!:LLS,  J.  On  the  20th  day  of  July.  1895, 
the  plaintiff  In  error  filed  a  petition  in  the 
district  court  of  Republic  county  against  the 
defendants  in  error  and  Bartlett  Bros,  to 
foreclose  a  real-estate  mortgage  of  $1,600 
and  Interest,  given  by  said  defendants  in  er- 
ror to  said  plaintiffs.  On  the  22d  day  of 
July,  1895,  Bartlett  Bros,  filed  their  answer, 
setting  up  a  second  mortgage  on  tjie  same 


land  In  their  favor,  and  asking  that  the  same 
be  foreclosed.  On  August  24,  1895,  the  de- 
fendants In  error  filcid  their  answer  to  said 
petition,  admitting  the  execution  and  deliv- 
ery of  said  notes  and  mortgage,  but  averring 
that  said  notes  and  mortgage  were  executed 
by  them,  and  delivered  to  defendants  Bart- 
lett Bros.,  agents  of  the  plaintiff;  that  these 
defendants  applied  to  the  plaintiffs  for  a 
loan  of  $1,500  to  pay  off  a  mortgage  then  ex- 
isting upon  the  land  described  In  said  mort- 
gage sued  upon  by  plaintiffs;  and  the  plain- 
tiffs, through  their  agents,  Bartlett  Bros., 
agreed  to  use  the  amount  of  said  mortgage 
for  the  benefit  of  these  defendants  in  paying 
off  the  mortgi^  then  existing  on  said  land, 
which  they,  the  plalntids,  entirely  failed  and 
refused  to  do,  and  these  defendants  have 
never  received  any  benefit  or  consideration 
for  the  said  notes  and  mortgage,  and  the 
said  notes  and  mortgage  are  not  supported 
by  any  consideration  whatever.  Said  de- 
fendants also  answered  their  co-defendant 
Bartlett  Bros.'  cross  petition,  setting  up  the 
same  facts  as  in  their  answer  to  the  petition. 
A  reply  was  duly  filed,  the  same  being  a  gen- 
eral denial.  The  case  was  tried  to  the  court 
and  a  Jury.  The  Jury  returned  a  general 
verdict  In  favor  of  these  defendants  in  error, 
and  also  answered  a  large  number  of  special 
questions  asked  by  each  party  hereto.  A 
motion  for  a  new  trial  was  made  and  over- 
ruled, and  the  case  brought  here  for  review. 

There  ate  six  specifications  of  error  set  up 
by  the  plaintiff  In  errM-: 

"(1)  The  court  erred  in  allowing  the  jury 
to  separate  without  being  properly  admon- 
ished." A  peculiar  state  of  facts  appears  to 
exist  In  relation  to  this  cause  of  complaint. 
Page  61  of  the  record  says:  "The  hour  of 
12  o'clock  having  arrived,  the  court  adjourns 
for  dinner,  and  instructs  the  Jury  as  follows: 
'You  will  not  separate  until  half  past  1  for 
dinner,  and  during  the  time  you  are  separat- 
ed do  not  talk  about  the  case,  or  allow  any 
one  to  talk  about  it  in  your  presence.'  Plain- 
tiff then  and  there  objected  to  separation  of 
Jury  until  properly  admonished  by  the  court, 
which  was  overruled,  plaintiff  excepting. 
The  hour  of  1:30  having  arrived,  court  con- 
vened, with  all  parties  appearing  as  before; 
Jury  all  present."  The  defendant  in  error 
says  the  record  contains  an  untruth,  "sur- 
reptitiously and  clandestinely  smuggled  Into 
the  record,"  and  the  parties  stipulate,  and 
the  trial  Judge  certified  that  said  stipulation 
was  correct.  In  substance,  that  said  record 
was  true,  except  that  the  objection  and  ex- 
ception to  the  separation  of  the  Jury  without 
being  properly  admonished  was  not  taken 
tmtll  after  the  court  had  adjourned,  and  the 
jury  separated,  and  Was  in  the  absence  of 
the  attorneys  for  defendant  in  error.  The 
supreme  court  has  so  often  held  that  the 
record,  as  to  the  rulings  or  orders  complain- 
ed of,  cannot  be  changed  or  supplemented 
by  outside  evidence,  not  even  by  the  certifi- 
cate of  the  trial  Judge  or  stlpvlatlou  of 
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cowkA,  that  It  l8  not  necessary  to  cite  ao- 
thoritles  on  tbat  proposition,  but  said  stlpn- 
latlon  and  certificate  will  bare  to  be  Ignored. 
Tbe  facts  of  tbls  case,  as  they  appear,  Justi- 
fy ua  In  holding  the  plalntlfl  in  «to7  atrlcOy 
to  his  case-mad^  and  It  nowhere  appears 
therein  that  tbe  jury  did  in  fact  separate, 
and  the  error  complained  of  does  not  afflrma- 
ttvely  appear. 

"(2)  The  court  erred  In  oTerrulIng  tbe 
pialntlfTs  objection  to  the  Introanctlon  of 
teatimony."  As  there  was  no  general  objec- 
tion to  the  introducUoQ  of  evidence  under  the 
pleadings  at  tbe  beginning  of  the  trial,  we 
conclude  that  this  specification  refers  to  evi- 
dence offered  by  the  defendant,  and  admit- 
ted over  the  objection  and  exception  of  the 
plaintiff  during  the  progress  of  the  trial,  but, 
as  the  plalntltr  In  error  has  wholly  failed  to 
«>mply  with  subdivisions  "b"  and  "c"  ct  rule 
6  (40  Pac.  v.),  we  cannot  tdl  exactly  what 
teetimcmy  Is  referred  to,  or  the  nature  of 
the  supposed  error,  but  infer  from  the  brief 
that  the  tmtlmony  of  W.  H.  Bell,  on  pages 
48  to  46  of  the  record,  and  the  letter  from 
Bartlett  Bros.,  on  page  169  of  the  record, 
contain  the  evidence  complained  of.  The 
principal  issue  in  this  case  was  whether 
Bartlett  Bros,  acted  in  the  transaction  out  of 
which  the  case  grew  as  the  agent  of  tbe 
plaintiff  or  of  the  defendants  Kasha,  tbe 
plaintiff  In  error  claiming  the  latter  and  the 
defendants  In  error  the  former.  The  evi- 
dence referred  to  tended  to  throw  light  upon 
this  Issue,  and  was  properly  admitted. 

The  third  assignment  of  error  Is  In  not  In- 
structing the  Jury  to  find  a  verdict  for  the 
plalntlfT,  as  asked  by  it.  This  was  not  error. 
Tbe  Issue  was  squarely  raised  by  the  plead- 
ings and  tbe  erldence  as  to  whether  or  not 
Bartlett  Bros,  were  acting  for  tbe  Kashas 
In  disposing  of  the  money  derived  from  the 
mortgage.  If  they  were  not,  the  defendants 
were  entitled  to  a  verdict.  There  was  evi- 
dence ftilrly  tending  to  disprove  such  agency, 
and  it  was  a  proper  matter  to  go  to  the  jury. 

The  other  specific  errors  alleged  are  In  re- 
lation to  the  Instructions  refused  and  the  in- 
structions given,  and  here  again  the  plaintiff 
In  error  has  failed  to  observe  the  require- 
ments of  rule  6,  and  we  shall  not  attempt  to 
discuss  the  Instructions  In  detail.  It  seems 
to  us  that  the  court  projwrly  instructed  the 
Jury  on  the  Issues  of  law  involved  In  the 
case,  and  we  see  no  reversible  error  therein. 
The  judgment  of  the  court  below  will  be  af- 
firmed. All  the  judges  concurring. 


(0  KaD.App.  3M) 

GARVBR  et  ol.  T.  GSAHAH. 
(Oonrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, G.  D.  Dec.  23,  1897.) 

AOTioR  roB  Divorce  —  Lis  Fbndbxs  —  Salb  or 

Phopbktt  bt  Hdsband. 

Where  the  defendant,  in  an  action  for  di- 
vorce brougiit  by  her  husband,  files  aa  answer 
and  cross  petition  denying  the  grounds  alleged 


by  the  plaintiff,  and  setting  up  grounds  for  « 
divorce  m  her  favor,  and  that  she  was  the  own- 
er of  certain  lands,  describing  them,  and  that 
her  husband  was  the  owner  of  certain  other  real 
estate  and  personal  property,  deBCribing  It,  and 
prsjing  that  a  divorce  be  granted  her,  that  the 
real  estate  now  In  the  name  of  said  plaintiff, 
as  described  In  this  croaa  bill,  may  be  decreed 
to  this  defendant,  that  alimony  be  granted, 
and  all  the  property,  both  persoaal  and  real, 
may  be  appropriated  to  satisfy  said  decree  for 
alimony,  h^d,  that  said  answer  and  cross  peti- 
tion brought  tbe  property  described  wttliin  the 
jurisdiction  of  tbe  court,  and  a  person  subse- 
quently taking  a  mortgage  thereon  from  the 
husband  alone  is  bound  by  the  judgment  and 
decree  thereinafter  rendered. 
(Syllabus  by  tiie  Court) 

Brror  from  district  cour^  Uncoln  conn^; 
W.  G.  Bastland,  Judge. 

Action  by  T.  F.  Garver  and  T.  !«.  Bond,  late 
partners  as  Gurver  &  Bond,  against  Uary  A. 
Graham  to  foreclose  a  mortgage;.  Defendant 
had  judgmeskt  PlalntUfa  bring  error.  Af- 
flrmed. 

Garver  &  Bond.  In  pro.  per,   C.  B.  Danfl^- 

era,  for  defendant  In  error. 

WELLS,  J.  On  July  12,  1803,  W.  I.  Gra- 
ham filed  his  petition  for  a  divorce  In  the 
district  cotu^  of  Lincoln  county  against  Mary 
A.  Graham,  tbe  d^endant  In  error  herein. 
Before  filing  tbe  petition,  said  W.  I.  Graham 
gave  a  note,  secured  by  a  mortgage  upon  land 
in  Lincoln  county,  for  f250,  to  bis  attorney, 
David  Ritchie,  for  bis  services  In  said  divorce 
case.  On  July  27. 1893,  tbe  defendant  in  ec- 
ror,  Mary  A.  Graham,  filed  her  answer  and 
cross  petition  In  said  divorce  case,  alle^ng 
grounds  for  a  divorce  in  her  favor,  and  that 
she  was  the  owner  of  certain  described  lands 
In  Lincoln  county,  and  that  said  plaintiff  own- 
ed certain  lots  In  Sylvan  Grove  used  by  th^ 
as  a  homestead,  and  other  property  therein 
described,  and  praying  a  decree  of  divorce 
and  alimony,  and  that  the  real  estate  now  In 
the  name  ot  said  plaintiff  may  be  decreed  to 
said  defendant,  and  the  plaintiff  barred  from 
any  Interest  In  the  same,  and  permanent  ali- 
mony, ovar  and  above  the  proper^  which  de- 
fendant brought  to  plaintiff.  In  tbe  sum  of 
¥1,000.  On  September  7,  1893,  said  plaintiff, 
W.  I.  Graham,  employed  Garver  &  Bond  as 
counsel  to  assist  In  the  trial  of  said  case,  and 
for  their  services  and  expenses  gave  his  note 
for  $110,  and  to  secure  the  same  executed  bla 
mortgage  upon  the  land  In  Lincoln  county, 
upon  which  he  had  previously  given  a  mort- 
gage for  $250  to  David  Ritchie,  and  being  the 
same  land  described  In  tdie  answer  of  Mary 
A.  Graham  as  being  owned  by  her.  The  case 
was  tried  on  October  4,  1893,  and  tbe  court 
found  the  Issues  for  the  defendant,  and  grant- 
ed her  a  divorce  and  the  custody  of  her  minor 
child,  and  also  found  that  said  plaintiff  and 
defendant  are  possessed  of  certain  real  and 
personal  property,  the  legal  titie  to  some 
lands  standing  in  the  name  of  said  William 
L  Graham,  and  that  all  of  said  real  estate,  ex- 
cept said  lota  In  Sylvan  Grove,  was  conveyed 
to  said  plaintiff  by  the  brother  of  said  de- 
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fendant,  and  without  any  consideration  there- 
for except  on  account  of  the  fact  that  i^ln- 
tlff  was  the  husband  of  said  defendant  Said 
court  also  set  apart  to  said  defendant,  to 
bold  In  fee,  the  said  lands  In  Lincoln  county, 
and  a  part  of  the  lots  In  fiylran  Orove,  but 
did  not  state  whether  the  same  was  for  ali- 
mony or  was  awarded  her  because  It  came 
to  them  through  her  relatlTca,  This  action 
was  brought  In  the  district  court  of  Lin- 
coln county  to  foreclose  the  mortgage  above 
referred  to,  given  by  said  W.  I.  Graham  to 
Oarver  &  Bond,  npon  a  cross  petition  In  an 
action  to  foreclose  the  mor^ge  to  David 
Bltchle,  which  had  been  transferred  to  the 
American  National  Bank  of  Sallna.  The 
said  defendant,  Mary  A.  Graham,  denied 
the  validity  of  eald  mortgage,  for  the  rea- 
son that  said  land  was  her  sole  and  sepa- 
rate property,  and  that  she  did  not  author- 
ize said  Incumbrance,  as  said  Garver  & 
Bond  well  knew.  The  issues  were  tried  to 
the  court,  and  the  court  found  for  said  de- 
fendant, Mary  A.  Graham,  as  follows: 
"That  at  the  time  of  the  execution  and  de- 
livery of  said  note  and  mortgage  by  the 
said  W.  I.  Graham  In  favor  of  the  said  Gai-- 
ver  &  Bond,  that  the  said  defendant,  Mary 
A.  Graham,  was  the  owner  of  the  real  prop- 
erty in  said  mortgage  described,  and  that 
the  said  plaintiffs,  Garver  &  Bond,  were 
charged  with  notice  of  the  ownership  of 
said  property  by  the  said  Mary  A.  Graham, 
by  the  pendency  of  the  action  for  divorce 
between  the  said  W.  I.  Graham  and  Mary  A. 
Graham,  and  that  the  said  mortgage  execut- 
ed and  delivered  by  the  said  W.  I.  Graham 
to  the  said  Garver  &  Bond  Imposed  no  Hen 
opon  the  said  mortgaged  premises."  It  Is 
from  this  decision  that  the  case  Is  brought 
here  for  review. 

The  only  material  question  In  the  case  Is, 
were  the  plaintiffs  In  error  charged  with 
such  notice  of  the  defendant  in  error's  claim 
npon  the  land  In  controversy,  by  reason  of 
ber  answer  and  cross  petition,  as  to  prevent 
them  from  acquiring  any  Interest  therein 
after  the  filing  of  said  answer  and  cross  pe- 
tition? It  seems  to  ua  that  this  question 
must  be  answered  In  the  affirmative.  Sec- 
tion 81  of  the  Code  of  Civil  Procedure  pro- 
vides that,  '*when  the  petition  has  been  filed, 
the  action  Is  pending,  so  as  to  charge  third 
persons  with  its  pendency,  and  while  pend- 
ing no  Interest  can  be  acquired  by  third  per- 
sons In  the  subject-matter  thereof  as  against 
the  plaintiff's  title."  That  this  applies 
equally  to  the  defendant's  title,  under  a 
cross  petition,  we  do  not  think  will  be  ques- 
tioned. Section  2  of  the  Code  of  Civil  Pro- 
cedure provides  that  "Its  provisions,  and  all 
proceedings  under  It,  shall  be  liberally  con- 
stmed,  with  a  view  to  promote  Its  object 
and  assist  the  parties  in  obtaining  Justice." 
Judge  Story's  definition  of  the  doctrine  of 
lis  pendens  Is:  "A  purchase  made  of  the 
property  actually  In  litigation,  pendente  lite, 
for  a  valuable  consideration*  and  without 


any  express  or  implied  notice  In  point  of 
fact,  affects  the  purchaser  In  the  same  man- 
ner as  If  he  had  such  notice,  and  he  will  ac- 
cordingly be  bound  by  the  Judgment  or  de- 
cree In  the  suit."    1  Story,  Eq.  Jur.  $  405. 

The  next  question  Is,  did  the  cross  peti- 
tion of  Mary  A.  Graham  so  raise  the  ques- 
tion of  title  to  the  land  in  controversy  here- 
in as  to  prevent  these  plaintiffs  in  error 
from  thereafter  acquiring  a  Hen  thereon  in 
opposition  to  the  final  Judgment  therein? 
Said  cross  petition  set  up  that  she  was  the 
owner  of  this  land,  deacribing  It;  that  she, 
at  her  request,  "caused  a  farm  worth  $4,- 
000  to  be  deeded  to  the  plaintiffs,  for  said 
plaintiffs'  and  defendant's  benefit" ;  and 
prays  that  the  real  estate  now  in  the  name 
of  said  plaintiffs,  as  described  in  thle  cross 
bill,  may  be  decreed  to  the  defendant;  "that 
the  defendant  may  be  granted  a  decree  for 
alimony;  and  that  aU  the  property,  both 
personal  and  real,  may  be  appropriated  to 
satisfy  said  decree  for  alimony;"  and,  al- 
though said  pleading  Is  not  a  model  of 
clearness  and  perspicuity,  we  think  It  was 
sufficient  to  give  notice  that  she  claimed  the 
land,  and  to  bind  the  plaintiffs  In  error  by 
the  final  decree  therein.  In  Wilkinson  v. 
EUlott,  43  Kan.  500,  23  Pac.  614,  the  court 
says;  "If  a  divorce  Is  asked  on  account  of 
the  fault  of  the  husband,  the  wife  may  ask 
that  not  only  aU  of  her  own  land  be  restor- 
ed to  her  that  has  not  been  disposed  of,  but 
may  describe  particular  property  belonging 
to  the  husband,  and  ask  that  the  same  may 
be  set  apart  for  her  as  permanent  alimony. 
When  this  la  done,  the  property  1b  made  the 
subject-matter  of  litigation,  and  Is  brought 
within  the  Jurisdiction  of  the  court,  and 
any  one  who  purchases  the  same  should  be 
bound  by  the  Judgment  or  decree  thereaft- 
er rendered."  In  this  case  she  described  the 
land,  and  asked  either  that  it  be  decreed  to 
be  hers  because  It  belonged  to  her  whUe  the 
legal  title  was  in  her  husband's  name,  or 
that  it  be  given  her  as  alimony.  The  court 
decreed  the  land  to  her,  and  upon  which 
ground  is  Immaterial.  The  Judgment  of  the 
court  will  be  affirmed.  AU  the  Judges  con- 
curring. 


f6  Kan.App.  171; 
SMITH  V.  KRBAGEH. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.   Nov.  15,  1897.) 

APPSABAiron  IFTBR  JtmsMBm  —  EinoT  —  COH- 
STHUcnva  SanvioB. 

1.  In  an  action  brought  to  foreclose  a  mort- 
gage upon  land,  wherein  the  plaintiff  and  de- 
fendant in  this  case  were  defendants,  In  which 
case  tiiere  was  constmctive  service  only,  the 
defendant  Kreager  obtained  judgment  fore- 
closing a  second  mortgage  npon  the  land,  sah- 
ject  to  the  prior  mortgage,  and  appropriating  to 
the  payment  of  his  claim  the  residue  of  the 
proceeds  from  the  sale  of  said  land  after  satis- 
fying the  first  mortage.  The  plaintiff  during 
all  of  this  thne  was  a  nonresident  of  the  state. 
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After  the  sale  of  the  mortgaged  premises,  aod 
the  application  of  the  proceeds  according  to  the 
judgment  of  the  district  coart,  the  plaintiff  ap- 
peared, and  filed  an  application  to  set  aside  the 
judgment  of  Kreager,  that  he  might  defend 
against  his  cause  of  action.  An  order  was  made 
that  the  judgment  should  be  opened  up,  troon 
the  plaintifTs  paying  the  costs  of  the  suit.  This 
he  did  not  do,  and  the  judgment  was  not  open* 
ed.  Hdd,  that  this  subseguent  appearance  did 
not  have  the  effect  of  changing  the  original 
judgment,  which  was  in  the  nature  of  a  judg- 
meut  in  rem,  into  a  personal  judgment  against 
the  plaintiff,  nor  did  the  cause  of  action  of  the 
defendant  Kreager  merge  in  such  judgment. 

2.  A  judgment  rendered  in  such  case,  upon 
constructive  service  only,  is  not  competent  evi- 
dence in  support  of  a  counterclaim  pleaded  by 
answer  alleging  the  recovenr  of  a  personal 
judgment  against  the  plaintiff. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Ottawa  county; 
R.  F.  Thompson,  Judge. 

Action  by  Charles  It.  Smith  against  Fred- 
erick Kreager.  Defendant  bad  judgment  on 
an  alleged  counterclaim.  Plaintiff  brings  er- 
ror.  Reversed  and  remanded. 

R.  A.  LoTltt,  for  plaintiff  In  error.  J.  B. 
Tomllnson,  for  defendant  in  error. 

MAHAX,  P.  J.  The  principal  contention 
In  this  case  arises  by  the  admission  In  evi- 
dence of  the  record  of  a  former  judgment 
In  the  conrt  below  In  support  of  a  counter- 
dalm  set  up  by  Kreager  In  his  answer  to  the 
plaintiff's  petition.  The  defendant  Kreager 
alleged  that  he  had  a  valid  subsisting  Judg- 
ment against  the  plaintiff,  and  asked  that  It 
be  set  off  against  the  plalntlfTs  claim.  To 
sustain  this  allegation,  he  offered  In  evidence 
the  record  of  a  judgment  in  the  case  of 
Hamilton  et  al.  against  the  plaintiff  and  de- 
fendant and  others.  At  the  time  of  the  com- 
mencement of  that  Hamilton  suit,  and  at 
the  time  the  judgment  was  entered  therein, 
the  plaintiff  Smith  was  a  nonresident  of  the 
state  of  Kansas,  and  there  was  no  service 
upon  blm  save  constructive  service.  The 
judgment  rendered  In  the  case  purported  to 
be  based  upon  this  constructive  service,  so 
recited  In  the  body  thereof.  It  purported  to 
be  a  judgment  only  In  the  nature  of  a  judg- 
ment In  rem.  and  not  a  judgment  in  per- 
sonam. But  it  was  contended  by  the  defend- 
ant below,  and  the  contention  was  sustained 
by  the  court,  that  subsequent  to  the  rendi- 
tion of  the  Judgment,  and  within  three  years, 
as  provided  Ijy  the  statute.  Smith  appeared 
and  filed  bis  motion  to  set  aside  the  judg- 
ment, upon  the  ground  that  It  was  rendered 
upon  constructive  service,  and  that  he  had 
a  valid  defense  to  the  claim  of  Kreager  set 
out  therein.  The  notice  that  was  published 
In  the  Hamilton  case  advised  the  defendant 
Smith  of  the  nature  of  the  claim  made  In 
the  petition  of  Hamilton,  and  the  judgment 
be  asked.  It  also  advised  the  plaintiff  that 
Kreager  was  a  co-defondftut  with  him.  Tbcre 
was  no  notice  tltat  Kreager  had  or  would 
set  up  a  counterclaim  or  claim  anything  fn 
that  case.  The  motion  of  Smith  to  open  up 


the  judgment  of  Kteager  entered  hi  the 
Hamilton  snlt  was  allowed  upon  oondltlcm 
that  he  pay  the  costs  of  the  suit,  wblidi  he 
failed  to  do.  The  judgment  was  never  open- 
ed, but  left  to  stand  as  orlglnaUy  rendered. 
Because  of  this  tLppeanaae  It  was  contended 
that  the  Judgment  became  a  judgment  In 
personam;  that  the  character  of  the  Judg- 
ment was  entirely  dianged  thereby.  No  au- 
thorities have  been  cited  by  counsel  on  either 
side  of  the  case  Involving  this  point. 

If  the  Judgment  remained  as  it  was  orig- 
inally,-^ judgment  In  the  nature  of  a.  Judg- 
ment in  rem  only,— It  could  not  be  vaed  as 
evidence  of  Indebtedness  eftber  In  that  coort 
or  in  any  other  court  See  the  f^inlon  of  Mr. 
Justice  Miller  of  the  United  States  supreme 
court  in  Cooper  v.  Reynolds.  10  Wall.  308; 
lies  V.  Elledge,  18  Kan.  298;  Amsbaugb  v. 
Bank,  S3  Kan.  100,  5  Pac.  384;  Pennoyer  v. 
Neff,  85  U.  8.  714;  Wood  v.  Stanberry,  21 
Ohio  St.  142.  It  has  been  held  frequently  by 
the  supreme  court  of  this  state  that  an  ap- 
pearance subsequent  to  a  judgment  entn«d 
where  there  was  a  defective  service,  and 
even  In  the  absence  of  any  service  at  all, 
was  a  waiver  of  the  question  at  Juriadlc- 
tiott.  and  confirmed  it  to  the  extent,  at  least, 
of  the  Jurisdiction  attempted  to  be  exercis- 
ed by  the  court  in  such  case.  The  first  case 
reported  Is  Cohen  v.  Trowbridge.  0  Kan.  385. 
Tliat  was  an  action  in  attachment,  under 
which  land  had  been  sold,  and  the  sale  con- 
firmed. Subsequently  the  Judgment  and  the 
sale  were  set  aside,  and  a  new  Judgment  Al- 
tered. Both  parties  complained  of  the  ac^on 
of  the  conrt;  the  plaintiff  comidalning  of 
the  action  of  the  court  In  vacating  his  Judg- 
ment and  sale,  and  the  defendant  in  the  ac- 
tion of  the  court  In  rendering  Judgment 
against  him  after  his  appearance,  without 
giving  him  an  opportunity  to  make  his  de- 
fense, he  also  contending  that  his  appear- 
ance did  not  give  the  court  Jurisdiction  to 
render  a  Judgment  against  Iilm.  The  su- 
preme court  held  that  his  appearance  was  a 
f;eneral  one,  not  being  an  attack  upon  the 
jurisdiction  of  the  court  alone,  but  the  court 
erred  in  not  allowing  blm  time  to  make  his 
defense.  In  the  case  of  Association  v.  Lem- 
ke.  40  Kan.  144, 19  Pac.  3^7,  there  was  a  per- 
sonal judgment  against  the  life  association 
upon  default.  The  aBBoclatl<m  moved  to  va- 
cate the  judgment,  upon  the  ground  that  the 
court  had  no  Jurisdiction  of  the  defendant, 
and  also  upon  other  nonjurlsdictional 
grounds.  This  motion  was  denied,  and  the 
defendant  company  appealed.  The  court 
held  that  the  motion  ccmstituted  such  a  gen- 
eral appearance  as  waived  the  JurlsdictiMial 
question,  and  was  an  affirmance  upon  the 
part  of  the  defendant  of  the  right  of  the 
court  to  proceed  to  render  the  Judgment 
which  the  court  did  render,  to  the  same  ef- 
fect as  tlioi^ih  It  had  voluntarily  apiieared 
at  the  trUU.  The  case  of  Burdette  v.  Curgan. 
2(i  Kan.  IM,  is  cited  by  Commissioner  Clog- 
stun  in  support  of  his  opinion  in  that  case. 


Digitized  by  Google 


SMITH  T.  ESSAaSB. 


815 


Tha  cace  trf  Bniflette  t.  Ootg&n  wu  an  ac- 
tion of  forcible  detainer  to  recoTer  certain 
land  In  Allen  county,  before  a  Jaetlce  of  the 
peace,  and  certified  to  the  district  court  up- 
on a  plea  of  title.  The  case  loTolved  the  Ta- 
Udity  of  a  decree  entered  In  a  case  of  the 
foreclosure  of  a  mortgage,  In  which  service 
was  made  by  publication  upon  the  defend- 
ants, who  were  nonresidents,  and  some  of 
them  minors.  After  the  Judgment  of  fore- 
closure and  sale  of  the  property,  the  defend- 
ants appeared  and  filed  a  motion  to  vacate 
the  Judgment,  which  was  overruled  by  the 
district  court  13iat  order  was  subsequently 
reviewed  in  the  supreme  court  In  the  case 
of  WalkenhoTSt  v.  Lewis,  24  Kan.  420,  and 
the  Judgment  of  the  district  court  affirmed. 
It  was  contended  In  Bnrdette  v.  Corgan  that 
the  defendant  was  not  concluded  by  this 
decree,  because  one  of  the  heirs,  having  ti- 
tle to  an  interest  In  this  property,  was  not 
served  with  any  notice  in  the  case.  But  the 
conrt  held  that  by  subsequently  appearing  in 
the  case  upon  the  motion  to  vacate  the  Judg- 
ment upon  nonJnrlsdictloDal  grounds,  as 
well  as  Jurisdictional  grounds,  the  defendant 
had  waived  the  question  of  Jurisdiction,  and 
nmde  himself  a  party  so  far  as  to  confirm 
the  Judgment  of  the  court  condemning  and 
selling  the  property  to  satisfy  the  mortgage 
debt  This  is  as  far  as  the  court  goes  in 
that  case.  It  did  not  involve  a  question  of 
personal  Judgment,  but  the  validity  of  the 
foreclosure  decree  and  sale;  that  la,  the  ap- 
pearance affirmed  the  Jiirlsdlction  of  the 
court  as  far  as  It  attempted  to  exercise  the 
same,  and  no  further.  The  case  of  MelxeU 
V.  Kirkpatrick,  29  Kan.  670,  is  likewise  re- 
ferred to  in  AsBOclatlott  v.  Lemke.  as  sus- 
taining the  opinion  of  Commissions  Qog- 
Bton  In  that  case.  In  the  case  of  Melxell  v. 
Klrkpatrlck  tbe  action  was  begun  in  the  dis- 
trict court  of  Wilson  county  against  MelxeU 
and  MatthewBon,  by  EIrkpatrlck.  Matthew- 
son  was  served  in  Wilson  county,  and  af  ter^ 
wards  MelxeU  was  served  with  summons  In 
I«bette  county.  A  demurrer  was  sustained 
to  the  petition,  on  the  ground  that  there  was 
a  misjoinder  of  the  causes  of  action.  In  that 
Eirkpatrlck's  action  was  not  a  Joint  action 
against  Matthewson  and  MelxeU,  but  was  a 
separate  action  against  each  of  them.  Un- 
der the  provision  of  the  statute,  the  court 
permitted  Klrkpatrlck  to  file  separate  peti- 
tions against  the  defendants  Afotthewson 
and  MelxeU.  There  was  a  Judgment  for  the 
plaintiff  against  Melxell  upon  this  separate 
petition.  The  plaintiff  also  recovered  a  Judg- 
ment against  Matthewson.  The  plaintiff  and 
Matthewson  made  a  settlement,  by  which 
the  Matthewson  Judgment  was  assigned  to 
his  wife;  and  Melxell  brought  an  action  to 
restrain  the  collection  of  ths  Judgment 
against  him,  upon  the  ground  that  the  set- 
tlement of  the  Bfatthewson  Judgment  had 
the  result  in  law  of  discharging  him  Uke- 
wlae,  and  In  that  action  contended  tha/t  tbe 
court  was  without  Jurisdiction,  by  reason  of 


ttie  f^  tbat  lift  «u  not  served  la  flie  eotm- 
ty  where  the  action  was  brought  But  the 
court  held  that  he  had.  by  making  a  goiend 
appearance,  by  a  plea  Involving  the  merits 
of  the  case,  waived  the  question  of  Jurisdlo- 
tton,  and  that  the  conrt  had  Jurisdiction  to 
render  personal  Judgment  against  Mm,  not- 
withstanding be  was  not  lawfuUy  served 
with  summons  In  the  cause.  In  this  case  It 
wUl  be  observed  that  the  proceedings  were 
In  personam,  and  that  the  court.  In  the  ex- 
ercise of  Its  Jurisdiction,  bad  rendered  a 
Judgment  In  penonam;  that  tb»  appearance 
was  before  the  Judgment  and  not  aftw. 
The  case  of  Fee  t.  Inm  Oo.,  18  Ohio  St  668, 
to  which  our  sitpeeme  conrt  has  referred  in 
some  of  its  declshms  in  support  of  tbedr  f^lnr 
ions,  is  likewise  a  case  wbere  there  was 
service  of  summons,  and  the  court  assumed 
Jurisdiction  to  render  a  personal  judgment 
thereon.  There  was  a  subsequent  appear- 
ance by  giving  notice  to  aiveaL  Tbe  ease 
was  then  presented  upon  error  to  the  su- 
preme court,  and  there  it  was  contended  that 
the  court  below  had  lendwed  a  judgmea! 
without  Jurisdiction.  But  the  supreme  court 
said  that  by  «itaing  an  appearance  for  the 
purpose  of  giving  notice  of  an  appeal,  tbe 
question  or  Jurisdiction  had  been  waived, 
and  the  defendant  had  made  Itself  a  party  to 
the  salt  and  afitrmed  the  court's  jurisdiction 
to  render  the  Judgment  which  it  did.  Thk 
case  of  Marsden  r.  Scoter,  11  Ohio  St  604, 
is  a  similar  case,  where  the  court  attempted 
to  ecerdse  JorisdlcUtni,  and  ruidered  a  per- 
sonal Judgment  upon  a  warrant  ot  attorney 
to  confess  a  Judgment  The  court  htlA  that 
an  appearance  by  motion  to  vacate  the  judg- 
ment subsequmtly  made  by  the  dtf  ratdants, 
upon  grounds  other  than  jurisdictional,  was 
an  entry  of  appearance  and  a  waiver  of  ex- 
ct^tlon  to  the  Jurisdiction  of  the  court  to  ren- 
der tbe  judgmwt  tbat  It  did  rendtt. 

Olvlng  foU  force  and  ^I6et  to  these  ded- 
slona,  and  each  of  them.  It  does  not  follow 
fliat  tbe  subsequent  entry  of  appearance  by 
the  i>lalntUf  In  the  HamUton  case,  for  the 
pnrpne  of  settliv  aside  the  Judgment;  based 
upcm  the  constructive  service,  and  for  per- 
mission to  defend  against  the  claim  of  Krea- 
gWt  served  to  convert  that  proceeding,  hi  the 
nature  ot  a  proceeding  in  rem,  into  a  proceed- 
ing In  personam,  and  to  convert  the  Judgment, 
•wblOi  an>eared  upon  Its  fsce  to  be  a  Judg- 
ment In  the  nature  of  a  Judgment  In  rem, 
into  a  personal  Judgment  sgalnst  Smith.  In- 
deed, I  cannot  see  upon  what  principle  ot 
law  It  can  be  contended  that  this  appeannce 
would  have  that  effect  It  is  very  dear  thiit 
even  though  the  court  had  not  Jurisdiction  to 
render  the  Judgment  It  did  render,  and  tbat 
by  reason  thereof  tbe  titie  of  tbe  plaintiff 
Smltb  In  the  mortgaged  property  would  not 
be  thereby  divested,  the  application  of  tiie 
proceeds  of  the  sale  to  the  payment  of  the 
claims  found  by  the  court  to  be  due  In  tbat 
proceeding  might  not  have  been  binding  upon 
Smith;  and  yet       bis  subsequent  sppear* 
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ancc,  he  gave  raUdity  to  this  Judgment,  walr- 
ed  any  exception  to  the  jurisdiction  of  the 
court,  so  that  ererythlng  adjudicated  by  the 
court  became  concloBWe  as  to  him,  and  yet 
it  would  not  be  a  personal  judgment  against 
him  for  the  recovery  of  money,  ui>on  which 
an  execution  might  issue,  nor  would  it  consti- 
tute evidence  of  an  Indebtedness  as  to  be  in 
Itself  a  cause  of  action,  as  the  note  was  In 
the  first  instance.  If  we  are  right  in  this, 
it  follows  necessarily  that  the  court  erred  in 
admitting  It  as  evidence  to  sustain  the  de* 
fendant  Ereacer**  second  cause  of  action,  set 
DP  In  his  answer,  and  erred  in  its  action  in 
refusing  to  withdraw  the  consideration  there- 
of from  the  jnry,  and  erred  In  Its  instruction 
to  the  Jnry  that  the  record  was  conclusive  evi- 
dence of  such  indebtedness  against  Smith. 

In  the  eonrse  of  the  trial,  the  plaintiff  of- 
fered to  prove  that  there  had  been  no  failure 
of  crops  during  the  term  of  the  lease  the 
defoidant  Kreager.  This  was  objected  to 
by  the  defendant,  and  the  court  sustained  the 
Objection,  upon  the  grounds  that  there  was 
nothing  in  the  petition  that  gave  the  defend- 
ant notice  tbat  such  proof  would  be  offered. 
The  petition  cluu^es  a  conveyance  of  the  farm 
to  the  defendant  by  deed,  absolute  upon  its 
face,  bat  Intended  as  a  mortgage;  that  there 
was  a  written  contract  between  the  plaintiff 
and  defendant  at  the  time  the  deed  was  made, 
by  which  the  defendant  undertook  to  rent  the 
farm,  collect  the  rents,  and  aivly  the  pro- 
ceeds according  to  the  terms  of  the  contract; 
that  he  had  received,  on  account  of  this  lease 
made  to  the  defendants  tenant,  three  years' 
rent,  at  $300  per  annam.  By  the  terms  of 
the  lease  which  was  offered  in  evidence,  the 
defendant  was  to  pay  Ereager  $300  per  an- 
num In  certain  Installments.  There  was  a 
condition,  however.  In  the  lease,  to  the  ef- 
fect that.  If  there  should  be  a  failure  of  both 
wheat  and  com  crops  during  any  year  In  the 
term,  the  rent  should  be  but  $100  per  year; 
If  there  was  a  partial  failure  of  either  wheat 
or  com,  that  the  rent  should  be  apportioned, 
not  to  be,  however,  less  than  $1S0  per  annum. 
It  appeared  by  the  evidence  that  the  defend- 
ant had  paid  but  $250  for  the  first  year,  and 
$1S0  for  each  of  the  succeeding  years  for  two 
years.  It  was  upon  this  lease  that  the  peti- 
tion charged  the  defendant  with  the  receipt 
of  the  money.  It  was  for  this  rent  specified 
In  the  lease  that  tbe  plaintiff  brought  the  suit. 
The  defendant  made  the  lease.  The  petition 
attempted  to  charge  the  defendant  with  the 
$300  per  annum,  and  nothing  less.  It  was 
competent,  to  support  this  ctmtentlon,  for  the 
plaintiff  to  show  that,  if  the  defendant  did 
not  receive,  be  ought  to  have  received,  $300 
per  annum,  instead  of  $150.  Tbe  petition  was 
sufflclent  to  notify  the  defendant  that  the 
plaintiff  intended  to  charge  him  under  the 
$300  proviBlou  of  the  lease,  and  not  under  the 
condition  for  a  less  rate  of  rent.  The  judg- 
ment Is  reversed,  and  the  ease  remaoded, 
with  directions  to  grant  to  the  plaintiff  a  new 
triaL   All  the  Judges  concorrlog. 


(S  Kan.  A.  lU) 
HOFFMAN  et  aL  T.  FORSLUND. 
(Court  of  Appeals  of  Kansas,  Nordiem  Depart 
ment,  a  D.  Dec  23,  1807.) 

AmuL— Cjibs-Madi— Jdsticbs  ow  thb  PmAom— 
Bdmhosb  — fiurriciENCT  — June- 

XBMT— VaiODITT. 

1.  A  case-made  may  be  withdrawn  ttnm  the 
files,  for  authentication,  more  tiian  one  year 
after  the  rendition  of  the  Judsment  appMled 
from.  McLaughlin  T.  Darungton  (Kan.  App.) 
80  Pac.  507. 

2.  A  judgment  entered  by  a  Justice  of  the 
peace,  which  states:  "The  plaintiff  submitted 
ha  proofs,  and  demanded  jodament.  •  •  • 
I  find  that  the  defendants  are  Indebted  to  the 
plaintiff  in  the  sum  of  $300,  as  debt,"— Is  not  Im- 
peached by  tbe  failure  of  the  Justice  of  the 
peace  to  enter  npoD  his  docket  the  names  oi 
witnesses  sworn,  and  at  whose  rsQuest. 

3.  The  bill  of  luullcnlars  set  oot  a  cause  of 
action  for  damages  for  the  wrongful  taking  and 
conversion  of  personal  property.  The  summons 
stated,  "To  answer  to  tbe  action  of  Peter 
Forsland  upon  an  account."  HM,  the  sammons 
does  not  describe  the  eanse  of  sctlon  in  soeh 
general  terms  as  to  apprise  the  defendants  of 
the  nature  of  tbe  claim  sued  on. 

(Syllabus  by  tiw  Court.) 

Error  from  district  conrt;  DteUnioD  emni- 
ty;  O.  L.  Hoore.  Judge. 

Action  by  Peter  Forslund  ag^nst  G.  Hott* 
man  and  C.  B.  HofTmaii,  co^iiartners  as  C. 
Hoffman  &  Son,  for  damages.  Plaintiff  bad 
Judgment.  From  a  Judgment  dt  the  district 
conrt  dismissing  their  appeal  from  Justice's 
conrt,  defendants  bring  error.  Rerersed. 

Stambaugh  &  Hurd  and  John  H.  Mahan* 
for  plaintiffs  in  error.  O.  S.  Crawford,  for 
defendant  In  error. 

WELLS,  J.  The  defendant  In  error  filed 
his  bill  of  particulars  before  a  Justice  of  the 
peace  In  Dickinson  coun^,  and  alleged  that 
he  had  a  mortgage  lien  upon  certain  wheat, 
and  that  plaintiffs  In  error  wrongfully  took 
possession  of  700  bushels  thereof,  and  con- 
verted the  same  to  their  own  use,  to  the 
damage  of  Forslund  In  the  sum  of  $300.  The 
Justice  of  tbe  peace  issued  a  summons  noti- 
fying the  defendants  to  appear  on  the  21st 
day  of  March,  1S95,  to  answer  the  action  of 
Peter  Forslund  "upon  an  account  for  the 
sum  of  $300."  The  defendants  failed  to  ap- 
pear, and  judgment  was  rendered  against 
them  for  $300  and  costs.  The  plaintiffs  In 
error  filed  their  appeal  bond  on  tbe  3d  day 
of  April,  1890.  The  appeal  bond  having  been 
filed  more  than  10  days  after  the  rendition 
of  the  judgment,  the  appeal  was  dismissed 
by  the  district  court.  Thercaft^.  on  the  31st 
day  of  November,  1895,  the  plaintiffs  in  er- 
ror filed  their  i>etitlon  In  error  and  transcript 
of  the  record  in  the  district  court  of  Dickin- 
son county,  for  the  purpose  of  reversing  the 
judgment  of  the  justice  of  the  peace,  and  al- 
leged as  error:  First,  because  the  summons 
was  not  Butnclent  to  notify  them  of  the  na- 
ture of  the  action;  second,  that  the  Justice 
of  the  peace  had  no  jurisdiction  to  ronder 
Judgment;  and,  third,  that  no  witnesses  w^ro 
Bwom  and  no  eyldence  introdnced  before  tbe 
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Justice  of  the  peace,  and  the  Justice,  In  the 
absence  ot  the  plabiUfFs  In  error,  wlthoat 
any  evidence,  rendered  Judgment  In  the  ac- 
tion for  an  allegred  tort  On  the  hearing  In 
the  district  court,  plaintiffs  In  error  offered 
evidence  for  the  purpose  of  showing  that 
there  was  In  fact  no  evidence  Introduced  be- 
fore such  justice,  and  that  Judgment  was 
rendered  the  Justice  as  upon  default 
ThlB  evidence  was  exduded  by  the  district 
court  The  plaintiffs  In  error  then  requested 
time  to  apply  for  a  writ  to  require  the  Jus- 
tice to  correct  the  entry  on  his  docket  to 
show  the  tmtii  regarding  the  rendition  of 
Judgment  without  evidence,  which  appUca- 
tl<m  was  denied,  and  thereupon  the  court 
rendered  a  Judgment  aflSnning  the  Judgment 
of  the  Justice.  The  plaintiffs  in  error  ob- 
jected and  excepted.  The  plaintiffs  in  error 
filed  a  motion  for  a  new  trial,  and  present 
the  ease  to  this  court  for  review. 

The  first  question  presented  for  the  ctmsld- 
eratlon  of  the  court  Is  a  motion  to  dismiss 
the  petition  in  error  tor  the  reasons— First, 
that  the  certificate  of  the  trial  Judge  to  the 
case-made  Is  not  attested  by  the  signature 
of  the  cietk  and  the  seal  of  the  district  court; 
and,  second,  that  the  case-made  has  not  been 
filed  with  the  clerk  of  the  district  court. 
The  caae-made  presented  was  properly  sign- 
ed by  the  Judge  who  tried  the  case,  but  it 
was  not  attested  by  the  clerk  and  seal  of  the 
court,  nor  had  the  case-made  been  filed  in 
the  trial  court  After  tbe  motion  waa  argued 
and  submitted  to  tbe  court  the  record  was, 
on  application,  withdrawn,  and  filed  and  at- 
tested by  tbe  clerk,  more  than  one  year  after 
the  Judgment  was  rendered.  The  principal 
authentication  of  tbe  record  la  the  attesta- 
tion of  tbe  clerk,  evidenced  by  the  seal  of  the 
court  with  the  fact  that  tbe  record  has  been 
filed  with  the  papers  In  the  case.  Within 
the  authority  of  McLaughlin  v.  Darlington 
(Kan.  App.)  GO  Pac.  007,  the  motion  to  dis- 
miss will  be  overruled. 

1.  Complaint  Is  made  that  tbe  district  court 
erred  In  ruling  out  the  evidence  offered  to 
show  that  no  evidence  was  introduced  be- 
fore the  Justice  of  the  peace,  and  that  Judg- 
ment was  rendered  by  the  Justice  of  the 
peace  upon  default,  without  evidence.  From 
the  record  It  appears  that  the  plaintiff  sub- 
mitted evidence,  sufficient  to  satisfy  the 
court,  upon  which  the  court  could  and  did 
h&B&  its  findings  and  Judgment.  The  tran- 
script of  the  Justice  reads:  "March  21,  1895, 
at  11  o'clock  a.  m.,  this  cause  comes  on  for 
hearing;  the  plaintiff  In  person  and  by  bis 
attorney,  O.  8.  Crawford.  The  defendants  not 
appearing  at  the  hour  set  for  trial,  nor  one 
hour  thereafter,  the  plaintiff  submitted  his 
proofs,  and  demanded  Judgment  against  the 
defendants  as  prayed  for.  •  •  •  I  find 
that  the  defendants  are  Indebted  to  the  plain- 
tiff in  the  sum  of  |300,  as  debt" 

2.  That  the  court  erred  In  refuging  the  re- 
quest of  the  plaintiffs  in  error  for  time  to 
apply  for  a  writ  to  require  tbe  Justice  to  cor- 
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rect  the  entries  on  his  docket  to  show  tlie 
truth  regarding  the  Judgment  having  been 
entered  hy  the  Justice,  as  upon  default,  with- 
out evidence.  The  petition  was  filed  in  tlie 
district  court  on  the  2l8t  day  of  Noveml)^, 
The  case  was  not  called  for  trial  until 
March  4,  1886.  It  does  not  appear  that  the 
trial  court  abused  its  discretion,  in  refusing 
time  for  plaintiffs  in  error  to  make  an  appli- 
cation for  a  writ  to  require  the  Justice  to 
correct  his  docket  entries.  Flaintlffs  in  error 
had  ample  time  to  make  this  application,  if 
they  were  not  satisfied  with  the  record,  long 
prior  to  the  time  the  case  was  called  for  trial. 

3.  That  the  trial  court  erred  In  rendering 
Judgment  against  the  plaintiffs  In  error,  and 
In  affirming  the  Judgment  of  the  Justice  of 
the  peace.  Does  the  transcript  attached  to 
tlie  petition  in  error  show  a  variance  be- 
tween the  bill  of  particulars  and  the  sum- 
mons? Section  11,  Code  Civ.  Proc.,  Before 
Justices,  requires,  among  other  things,  that 
the  summons  "must  describe  the  plaintiff's 
cause  of  action  in  such  general  terms  as  will 
apprise  the  defendant  of  the  nature  of  the 
claim  against  him."  The  cause  of  action  set 
forth  In  the  bill  of  particulars  was  one  for 
damages  for  the  wrongful  and  unlawful  tak- 
ing and  conversion  of  personal  property. 
The  summons  served  on  the  plaintiffs  in  er- 
ror stated,  "to  answer  to  the  action  of  Peter 
Forslund  upon  an  account  in  the  sum  of 
¥300."  Did  this  summons  describe  the  plain- 
tiffs cause  of  action  In  such  general  terms  as 
to  apprise  the  defendants  of  the  nature  of 
the  claim  against  them?  This  is  the  serious 
question  In  this  cose.  Tbe  summons  must 
describe  the  plalntilTs  cause  of  action  in 
such  general  terms  as  to  apprise  the  defend- 
ants of  tbe  nature  of  the  claim  against  them. 
Bradenburger  v.  Easley,  78  Mo.  659;  City  of 
Kansas  v.  Johnson,  78  Mo.  661;  Murfree, 
Just.  Prae.  p.  290;  Jeffery  v.  Underwood,  1 
Pike,  108.  "Claim."  A  demand  of  some  mat- 
ter, as  of  right  made  by  one  person  upon 
another,  to  do  or  to  forbear  to  do  some  act 
or  thing,  as  a  matter  of  duty.  Every  ac- 
count upon  which  any  sum  of  money  or  oth- 
er thing  Is,  or  is  claimed  to  be,  due,  to  the 
person  presenting  It,  Is  a  claim  or  demand; 
but  every  claim  or  demand  Is  not  an  account. 
The  case  of  Haas  v.  Lees,  18  Kan.  449,  cited 
by  defendant  in  error  upon  the  question  of 
waiver  of  the  Irregularity  In  the  summons, 
is  not  applicable.  That  case  was  actually 
appealed  to  the  district  court,  and  the  su- 
preme court  held  that  the  appeal  was  ef- 
fectual. In  the  case  at  bar  there  was  no 
appeal.  The  district  court  held  the  appeal 
bond  void,  and  the  appeal  was  void.  In  the 
case  at  bar  no  bond  was  approved  within  the 
tinie  aiiowed  for  appeal,  and  no  appeal  was 
taken.  We  do  not  think  that  the  filing  of  a 
void  appeal  bond  was  a  waiver  of  the  Juris- 
dictional question.  It  seems  that  there  is  a 
variance.  The  bill  of  particulars  set  out  a 
cause  of  action  for  damages  for  the  wrongful 
taking  and  conversion  of  personal  propectgr. 
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The  Biiminons  stated,  *to  answer  to  the  ac- 
tion of  Peter  Forslund  upon  an  account." 
This  summons  did  not  describe  the  cause  of 
action  sued  upon  In  such  general  terms  as 
to  apprise  the  defendants  of  the  nature  of 
the  claim  against  them.  The  judgment  of 
the  district  court  will  be  reversed,  and  the 
case  remanded,  vlth  directions  that  the 
court  reverse  the  Judgment  of  the  justice  of 
the  peace,  and  set  the  case  for  trial. 

MAHAN,  P.  J,,  having  been  of  counsel,  not 
sitting. 


(16  Utah,  m> 

STATE  V.  MeCCXB. 
(Sooreme  Court  of  Utah.   Jan.  26.  180S.) 

ASSAtn^T  WITH  INTRNT  TO  COMMIT  Rxra— -FORO 
QtTOTlOK  FOR  THB  JURT— IMTBNT— 

Shuonjlblb  Doubt. 

1.  When  the  eeaentlal  elementB  «)natitutinB 
the  crime  of  an  SHsault  with  intent  to  commit 
rape  are  made  out  and  eBtablished,  the  ques- 
tion 18  for  tile  jury;  and  it  is  not  within  the 
legal  power  of  toe  supreme  court,  under  section 
9,  art.  8,  of  the  constitution,  to  substitute  its 
judgment  for  that  of  the  jury,  even  if  so  in- 
clined. 

2.  Rape  is  not  committed  upon  the  person  of 
a  woman  over  the  age  of  13  years  when  no  cir- 
cumstances of  force  or  violence  accompany  the 
carnal  linowledge.  Force  or  violence,  or  threats 
of  immediate  and  great  bodily  harm,  accom- 
panied by  an  apparent  power  of  execution,  arc 
essential  elements  in  the  crime  of  rape.  The 
general  rule  requires  that  there  should  be 
shown,  not  only  torce,  vloteoee,  or  fraud,  but 
the  utmost  reluctance  and  the  utmost  resist- 
ance on  the  woman's  part.  The  essence  of  the 
offense  charged  is  not  in  the  fact  of  the  inter- 
courBe,  but  the  injury  and  outrage  to  the  feel- 
ings of  the  woman  by  means  of  the  forcible  car- 
nal knowledge. 

3.  In  cases  of  assault  with  intent  to  com- 
mit rajpe,  the  intent  with  which  the  assault  is 
made  is  of  the  essence  of  the  offense;  and.  In 
order  to  convict,  the  jury  mxust  bo  satisfied,  be- 
yond a  reasonable  doubt,  not  only  that  the  de- 
fendant had  the  ability  and  intended  to  gratify 
his  pa»6ions  on  the  person  of  the  woman  as- 
saulted, but  that  he  intended  to  do  so  at  all 
events,  and  notwithstanding  any  resistance  on 
her  part. 

4.  When  the  intent  is  the  gist  of  the  offense, 
that  intent  should  be  shown  by  such  evidence 
as,  uncontradicted,  will  fairly  authorise  it  to  he 
presumed  beyond  a  reasonable  doubt. 

5.  A  reasonable  doubt  is  not  a  mere  imagi- 
nary, captious,  or  possible  doubt,  but  a  fair 
doubt,  based  upon  mson  and  common  sense, 
and  growing  out  of  the  testimony  in  the  case. 
It  is  such  a  doubt  as  will  leave  the  juror's 
mind,  after  a  careful  examination  of  alt  the 
evidence,  in  such  a  condition  that  he  cannot 
say  that  he  has  an  abiding  conviction,  to  a 
moral  certainty,  of  the  defendant's  guilt. 

6.  In  the  absence  of  threats,  no  act  of  the 
defendant  constituted  an  assault,  if  such  acts 
were  consented  to  by  the  woman,  provided  it 
appears  that  she  had  the  capacity  to  consent. 

7.  It  is  no  excuse  to  the  defendant  that  the 
person  nfisanlted  was  a  woman  of  bad  reputa- 
tion for  chastity,  if  she  was  forced  against  her 
will.  If  the  woman  be  of  bad  reputation  for 
chastity,  that  fact  is  a  proper  matter  for  the 
consideration  of  the  jury,  aa  affecting  her  credi- 
bility as  a  witness,  and  as  to  whether  she  would 
be  more  unlikely  to  resist  an  assault  of  that 
character  upon  her  person. 


BEPORTBS,  (Ctah. 

8.  Ko  more  resistance,  io  any  case,  is  re- 
quired by  law,  than  the  condition  of  the  woman 
will  permit  her  to  make. 

(Syllabus  by  the  Courts 

Appeal  from  district  court  StsXb  dlstilct; 
W.  M.  McCarty,  Judge. 

David  McCune  was  convicted  of  assault 
with  intent  to  commit  rape,  and  appeals. 

Affirmed. 

E.  B.  Critchlow.  for  appellant.  A.  C. 
Bishop,  Atty.  Gen.  Benner  X,  Smith,  and 
John  F.  Cbidester,  for  the  State. 

MINER,  J.  The  defendant  In  this  ease 
was  charged  with  hai^ng  on  the  22d  day  of 
September,  1886,  in  Garfleld  county,  com- 
mitted an  assault  on  one  Louie  Talbot,  with 
an  Intent  to  commit  rape.  The  Jury  found 
the  defendant  ffnllty,  and  he  was  sentenced 
to  Imprisonment  in  the  state  penitentiary  at 
Salt  Lake  City  for  a  period  of  18  months. 
The  defendant  appealed  from  ttie  jn^ment. 
and  alleges  that  the  evidence  was  inRiiffi- 
clent  to  snatain  the  verdict  and  Jodgment 

The  prosecutrix  testified,  among  other  things, 
that  she  had  known  the  d^endant  but  a  few 
days;  that  she  understood  he  was  a  mar- 
ried man,  traveling  as  an  agent;  that  she 
had  attended  a  party  and  been  with  him  on 
several  occasions;  that  on  the  night  in  ques- 
tion they  had  returned  to  her  father's  gate 
at  about  midnight,  and  that  they  both  sat 
down  on  a  pole  and  talked;  that  defendant 
had  his  arm  around  her  shoulder  about  15 
minutes;  that  the  place  where  they  sat 
down  was  about  10  feet  from  the  door  of 
the  house,  where  bet  father  and  sister  were 
aaleep;  tliat  defendant  attempted  to  i^ce 
bis  bands  under  ber  dotbes.  and  she  said 
she  would  halloo  if  be  did  not  stop;  that  he 
replied,  "You  won*t;"  that  she  made  no  fur- 
ther remark;  that  he  continued  to  try  to  get 
his  hand  under  her  clothes;  that  be  placed 
one  hand  over  her  mouth;  that  tSie  strug- 
gled In  get  free,  but  did  not  scrum;  that 
she  did  not  think  that  there  was  any  need 
of  screaming;  that  she  thought  that  he 
would  behave  himself;  that  she  breathed 
through  her  nose,  and  could  only  maCe  a 
"smuggled"  noise,  that  could  not  be  heard 
any  distance.  She  saya:  "He  slipped  me 
over  backwards,  and  put  his  left  1^  over 
my  throat,  and  put  my  limbs  over  his  right 
leg,  and  pressed  me  in  the  ground  ao  that  I 
could  not  breathe.  Then  he  put  both  hands 
under  my  clotbes.  His  hands  went  down  to 
my  naked  person  that  tlm&  I  remained  In 
that  way  until  father  came  out,— probaUy 
five  minutes.  I  got  my  breath  through  my 
nose.  I  could  not  halloo  or  scream.  Father 
then  came  up,  and  said:   *Tou  son  of  a 

b  1   ril  kai  you.  If  ft  ts  the  last  thing  I 

do.*  McOune  then  threw  me  sprawling,  and 
Jumped  up  and  ran  away,  leaving  his  hat 
and  father  ran  after  him.  It  was  a  bright 
moonlight  night  I  resisted  all  I  could, 
from  the  first.   I  was  angry  with  SteCune 
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on  account  of  his  conduct.  I  could  not  get 
up  and  leave  him.  and  tbat  vras  the  reason 
why  I  remained  there  with  his  hands  under 
my  clothes.    As  father  came  out,  I  said. 

'You  son  of  a  b  !  let  me  go.'  "  Other 

corroborating  testimony  was  giren.  The  de- 
fendant  admitted  taking  liberties  with  the 
prosecutrix,  but  claimed  that  It  was  done 
witli  her  consent,  and  that  her  statements 
in  other  respects  were  not  true.  Witnesses 
were  called  to  Impeach  and  to  sustain  the 
general  reputation  of  the  prosecutrix  for 
virtue  and  morality.  From  all  the  testi- 
mony disclosed  by  the  record,  we  are  of  the 
opinion  tbat  tbe  contention  on  the  part  of 
the  defendant  cannot  be  maintained.  It  Is 
true  tbat  the  assault  was  made  at  a  time, 
place,  and  under  circumstances  which 
might  tend  in  some  degree  Vo  throw  dis- 
credit upon  tbe  testimony  of  the  prosecu- 
trix, and  leave  a  supposition  that  the  de- 
fendant might  not  have  Intended  at  the 
time  to  consummate  tbe  allied  offense  by 
force,  and  against  the  will  of  tbe  prosecu- 
trix, notwithstanding  any  resistance  she 
might  make.  But  all  the  Burronndlng  cir- 
cumstances were  shown  to  the  Jury,  and 
they  found  tbe  Issues  against  the  defendant 
If  the  Jury  believed  the  testimony  offered 
on  the  part  of  tbe  prosecutrix.  It  was  clear- 
ly sufficient  to  justify  the  verdict  found.  In 
such  cases,  and  under  such  circumstances, 
it  is  not  within  the  legal  power  of  this  court, 
under  the  constitution  of  this  state,  to  sub- 
stitute Its  judgment  for  that  of  the  jury, 
even  If  so  inclined.  This  ciuestion  has  been 
passed  upon  by  this  court  so  frequently  that 
it  Is  unnecessary  to  give  farther  reasons, 
or  cite  authority,  In  support  of  the  posltlou 
taken. 

Rape,  under  the  statute  (section  4217,  Rev. 
St.  1886),  is  not  committed  upon  the  person 
of  a  woman  over  tbe  age  of  13  years,  when 
no  circumstances  of  force  or  violence  ac- 
company the  carnal  knowledge.  Force  or 
violence,  or  threats  of  Immediate  and  great 
Ixidily  harm,  accompanied  by  an  apparent 
power  of  execution,  are  essential  elements 
In  tbe  crime  of  rape.  If  the  threats  are 
such  as  to  create  a  real  apprehension  of 
dangerous  consequences,  or  of  great  and  im- 
mediate bodily  harm,  accompanied  by  ap- 
parent power  of  execution,  or  are  such  as  In 
any  manner  to  overpower  the  mind  of  the 
woman  so  that  she  dare  not  resist,  it  is  suffi- 
cient. The  general  rule  requires  that  there 
should  not  only  be  force,  vHolenee,  or  fraud, 
but  that  the  utmost  reluctance  and  the  ut- 
most resistance  on  the  part  of  the  woman 
should  appear.  If,  from  the  whole  circum- 
stances, it  should  appear  tbat  althon^^ 
when  the  prosecutrix  was  first  laid  hold  of 
by  force  and  violence,  it  was  against  her 
will,  yet  she  did  not  resist  afterwards,  be- 
cause she.  In  s»me  degree,  voluntarily  con- 
sented to  what  was  afterwards  done  to  her, 
the  defendant  should  not  be  convicted  of 
tbe  crime  of  rape,  although  be  could  be  con- 


victed of  an  assault.  Tbe  essence  of  the 
offense  charged  is  not  In  the  fact  of  tbe  In- 
tercourse, but  the  Injury  and  outrage  to  the 
feelings  of  the  woman  by  means  of  the  car- 
nal knowledge  effectuated  by  force.  3  Russ. 
Crimes.  236;  Rei  v.  Lloyd,  7  Car.  &  P.  318; 
People  V.  Morrison.  1  Parker,  Cr.  Cas.  62o; 
People  V.  CrosBwell,  13  Mich.  427.  An  as- 
sault is  an  unlawful  attempt,  coupled  with 
a  present  ability,  to  commit  a  violent  Injury 
on  the  person  of  another.  In  cases  of  an 
assault  with  Intent  to  commit  rape,  such  as 
is  charged  in  this  case,  the  Intent  with 
which  tbe  assault  is  made  Is  of  tbe  essence 
of  the  offense;  and.  In  order  to  Justify  a  con- 
vlctl<m,  tbe  Jury  must  be  satisfied,  not  only 
that  tbe  prisoner  bad  tbe  ability  and  intend- 
ed to  gratify  bis  passions  on  the  person  of 
the  woman  assaulted,  but  that  he  intended 
to  do  so  at  all  events,  and  notwithstanding 
any  resistance  she  might  make.  Rex  v. 
Uoyd,  7  Car.  &  P.  318;  Strang  v.  People, 
24  Mich.  1;  Don  Moran  v.  People,  25  Mich. 
356;  People  v.  Crosawell,  13  Mich.  427;  Tiff. 
Cr.  Law.  873-875.  When  tbe  intent  Is  the 
gist  of  the  offense,  that  Intwt  should  be 
shown  by  snch  evidence  as.  uncontradicted, 
win  authorize  It  to  be  presumed  beyond  a 
reasonable  doubt.  In  order  to  convict,  it  is 
incumbent  upon  the  prosecution  to  prove  Ita 
case,  and  establish  the  defendant  guilty,  be- 
yond a  reasonable  doubt,  a  reasonable 
doubt  Is  not  a  mere  imaginary,  captious,  or 
possible  doubt,  but  a  fair  doubt,  based  upon 
reason  and  common  sense,  and  growing  out 
of  tbe  testimony  in  the  case.  It  is  such  a 
doubt  as  will  leave  the  juror's  mind,  after 
a  careful  examination  of  all  tbe  evidence. 
In  such  a  condition  that  he  cannot  say  that 
he  has  an  abiding  conviction,  to  a  moral 
certainty,  of  tbe  defendant's  guilt. 

With  reference  to  this  case,  In  the  ab- 
sence of  threats  of  Immediate  and  great 
bodily  harm,  accompanied  by  the  apparent 
power  of  execution,  no  act  of  the  defendant 
constituted  an  assault  upon  the  prosecutrix, 
If  such  act  or  acts  were  consented  to  by  her 
at  any  time;  and  no  such  acts  of  the  de- 
fendant towards  or  upon  the  person  of  tbe 
prosecutrix  could  be  regarded  as  an  assault, 
if  by  her  silence,  or  failure  to  object  to 
them  as  they  progi-essed,  she  gave  the  de- 
fendant reasonably  to  understand  tbat  seri- 
ously she  did  not  object  at  ail.  Nor  Is  It  an 
excuse  that  the  person  was  a  woman  of  bad 
reputation  for  chastity,  If  she  was  forced 
against  her  will.  No  more  resistance.  In 
any  case,  is  required  by  the  law,  than  the 
condition  of  tbe  woman  will  permit  her  to 
make,  if  the  woman  be  of  bad  reputation 
for  chastity,  that  fact  Is  a  proper  matter  for 
the  consideration  of  the  jury,  as  affecting 
her  credibility  as  a  witness,  and  as  to 
whether  she  would  be  likely  or  nnllkely  to 
resist  an  assault  of  that  character  upon  her 
person. 

Tlie  defendant  excepted  to  tbe  refusal  of 
tbe  court  to  instruct  tbe  jury  as  requested 
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by  him,  and  to  the  cotirt'a  Instructions  to 
the  jury.  Among  ottaen,  an  exception  Is 
taken  to  the  use  of  the  word  "satisfactorily" 
In  the  instmctions  of  the  conrt,  wherein  the 
cxnurt  said,  **X1ie  lav  presnmes  the  defend* 
ant  innocent  nntU  tiie  contrary  Is  proven, 
and,  In  case  yon  have  a  reasonable  donbt 
whether  his  snilt  has  been  satisfactorily 
shown,  then  yon  should  acquit  him."  We 
can  discover  no  error  In  this  Instrnctlon.  It 
was  given  In  connection  with  a  careful  re- 
view of  the  law  of  the  case,  covering  the 
question  heretofore  presented.  After  con- 
sidering the  evidence  In  the  case,  the  Jury 
shoold  be  convinced  and  satisfied  of  the 
guUt  of  the  accused  beyond  a  reaaomaMe 
doubt  before  they  should  convict  him. 

Upon  a  careful  examination  of  the  Instruc- 
tions ^ven,  we  are  satisfied  that  the  law  of 
tiie  case  was  fully,  fairly,  and  correctly  giv- 
en to  the  Jury,  by  elaborate  Instructions  that 
covered  the  material  and  relevant  portions 
of  the  requests  presented  by  the  defendant, 
and  that  the  conrt  committed  no  cnor  In  Its 
dkarge  to  the  Jury,  or  In  rejecting  the  evi- 
dMKe  objected  to.  So  far  as  appears  from 
this  record,  the  defendant  was  legally  con- 
victed of  the  crime  charged.  We  find  no 
error  in  the  record.  The  Judgment  of  the 
court  below  is  affirmed. 

ZANE,  C.  J.,  concurs.  BABTCH,  J.,  COOr 
curs  In  the  result. 


STATE  V.  JOHXSON. 
(Supreme  Ooort  of  Montana.   Jan.  17,  188&) 

LlOSffSaS— M&MDrAOTOBBR— M.SRCSA!(T  TaILOS. 

1.  llie  word  "maDufactnrer,"  in  Pol.  Code,  { 
4082,  requiring  a  manufacturer  to  pay  a  licenae 
fee,  should  be  construed  in  its  popular  sense, 
nnder  Code  Civ.  Proc.  1 3462,  requiring  nontech- 
nical words  to  be  coDstraed  according  to  the 
"approved  usage  of  the  langnage." 

2.  A  merchant  tailor,  fasbloning  suits  of 
clothes  from  purchsBed  cloth,  is  not  a  "mann- 
factorer,"  within  Pol.  Code.  {  40S2,  requiring  a 
manufacturer  to  pay  a  license  fee. 

8.  A  merchant  tailor  must  pay  a  license  fee 
under  Pol.  Code,  |  4064,  required  of  one  who 
"sells  any  goods,  wares,  or  merchandise." 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  S.  H.  Uclntire,  Judge. 

Action  by  the  state  against  John  B.  John- 
son. Judgment  for  defendant,  and  plaintiiE 
appeals.  Reversed. 

C.  B.  Nolan  and  XL  R.  Purelle,  for  the  State. 
Oarleton  &  IBb^ood.  for  respondent 

HUNT,  J.  This  was  an  action  by  plaintiff 
and  at^ellant  to  recover  certain  sums  of  mon- 
ey alleged  to  t>e  due  by  defendaot  and  re- 
spondent as  a  license  fee  for  carrying  on  the 
business  of  a  merchant  tailor.  The  case  was 
submitted  on  an  agreed  statement  of  facts, 
reciting,  briefly,  that  the  defendant  Is  a  mer- 
chant tailor  at  Helena,  dealing  In  the  seUfng 
of  suits  of  clothes  which  he  makes  to  ord« 


for  his  customers  from  doth,  not  made  or 
manufactured  by  him,  but  which  he  pur- 
chased from  others.  The  CMitentl<m  the 
state's  counsel  Is  ttiat  the  defendant  Is  in- 
debted to  It  for  license  mider  the  provlslonn 
of  section  4064  of  the  Polfficol  Code;  while 
the  defendant  argues  that  a  merchant  tailor 
Is  a  manufacturer,  and  llaUe  only  tor  the 
license  payable  nnder  section  4082  of  the 
Political  Code.  The  district  court  hAd  that 
defoidant  Is  a  manufscturer,  and  liable  for 
license  as  such.  Fnun  a  Judgment  rendered 
to  that  effect  the  state  appeals. 

l%e  two  sections  of  the  statute  bearli^ 
vfioa  the  question  for  decision  ore  as  follows: 
Sectlrai  4064:  "Every  person  who  at  a  fixed 
place  ot  business  sells  any  goods,  wares  m- 
m«rchandlse,  wines  m  distilled  liqnors,  drugs 
or  medicines.  Jewelry  or  mres  of  precious 
metals,  whether  on  commission  or  otherwise, 
and  all  butchers,  must  obtain  from  the  county 
treasurer  in  which  the  business  ts  transacted, 
and  for  each  twancb  of  such  budneas,  Ucaue, 
and  t>ay  quarterly  therefor  an  amount  oC 
money  to  be  determined  the  dass  In  which 
such  person  is  placed  by  the  county  treasur- 
er; such  business  to  be  classified  and  r^ulat- 
ed  by  the  amount  of  the  mouthy  average 
sales  made,  or  hiring  done,  and  at  the  rate 
foUowlng,"  etc.  Section  4062:  "Every  archi- 
tect, builder,  contractor,  or  manufacturer, 
doing  a  business  of  more  than  fifteen  thou- 
sand dollars  per  year  must  pay  a  license  of 
ten  dollars  per  quarter." 

No  doubt,  speaking  in  the  broadest  sense, 
a  "manufacturer"  Is  one  who  makes  or  fab- 
ricates anything  tor  use,  and  that  within  the 
literal  definition  of  "manufacturer"  would 
«mie  a  tailor  who  works  cloths  Into  suits  for 
wear.  So,  too,  a  seamstress  would  be 
brought  within  such  a  definition,  tor  die 
makes  handkerchiefs  from  linen;  and  the 
carpenter,  who  takes  raw  lumb^  and  pre- 
pares it  for  building  a  house;  and  a  milliner, 
who  makes  and  sells  bonnets;  and  a  black- 
smith, who  makes  horseshoes  or  forges  htm; 
and  a  cook,  who  makes  tH*ead  or  other  ar- 
ticles to  use  as  food;  and  many  other  per- 
sons, whose  pursuits  In  life  demand  the  work- 
ing of  some  materials  Into  certain  forms. 
But,  in  our  opinion,  the  -proper  construction 
of  the  statute  (section  4082,  siqira)  imposing 
a  license  on  a  "manufacturer"  is  to  give  the 
words  their  common  use,  and  to  take  them  in 
their  plain,  natural,  and  ordinary  significa- 
tion. People  V.  New  Tork  Flottng  Dry 
Do<*  Co.,  63  How.  Prac.  451 ;  Suth.  St  Const 
S  229 ; ;  Parker  v.  Ballway  Co.,  88  B.  C.  U 
76.  The  statute  (section  34G2,  Code  Civ. 
Proc.)  requires  that  words  shall  be  constmec 
according  to  the  context  and  the  approved 
usage  of  the  language,  unless  they  are  tech- 
nical or  have  acquired  a  peculiar  and 
priate  meaning  in  law.  We  know  of  no 
technical  meaning  to  be  given  to  the  word 
"manufacturer,"  used  In  the  statute,  and  it  Is 
our  best  Judgment  that  It  should  be  under- 
stood in  Ite  popular  sense.   We  therefore 
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would  Inclad*  ammf  the  nunofactiixen  then 
who  ^odDce  goods  from  a  raw  state  b7  nuu- 
oal  skill  and  labor,  aod  goods  which  are  com- 
oKHiiy  turned  out  of  Victories,  and  we  would 
exclude  a  merchant  tailor,  who  merely  cnta 
and  fashions  a  salt  of  dothes  as  ordered  by 
a  customer,  from  cloth  purchased  elsewhere, 
and  kept  to  be  made  up  as  suits  are  ordered 
from  him.  In  JESrenlng  Journal  Ass'n  t. 
State  Board  of  Assessors,  47  N.  J.  Law,  86, 
the  court  well  expressed  the  role  of  constme- 
tlon  as  follows:  "The  Interpretation  of  words 
In  their  popular  sense,  rather  than  according 
to  their  sdentlflc  meaning,  Is  pecoUarly  re* 
quired  In  the  construction  of  tax  laws,  In 
the  enactment  of  which  the  legislature  must 
needs  adopt  a  dasslflcatioa  of  persons  and 
property  for  purposes  of  taxation.-^  classlA- 
catlon  determined  by  the  legislative  concept 
ti<Hi  of  the  jMllcjr  of  subjecting  certain  p«> 
sons,  property,  occupations,  or  tmelness  to 
taxation,— according  to  popular  notions  or 
ideas  of  the  propriety  of  such  taxation.  In 
the  construction  ct  ancb  laws  the  courts  will 
Incline  strongly  towards  the  popular  signifi- 
cation of  language.  In  that  way  the  leg- 
islative intent  is  most  apt  to  be  reached." 
When  we  are  told  that  a  city  to  a  mann- 
facturlng  center,  or  has  factories  within  it, 
the  ordinary  underBtandlng  to  that  It  has  fac- 
tories, where  articles  of  use  are  made  in  con- 
siderable quantities,  by  the  aid  ot  many 
hands  or  of  machinery,  and  generally  to  be 
supplied  to  retail  dealers.  We  should  nerer 
entertain  the  thought  that  biclnded  in  the  fac- 
tories and  among  the  manufacturers  sre  taflor 
shops  or  merchant  tailors,  not  engaged  in 
wholesale  trade,  or  milliners,  dressmakers, 
furniture  dealers,  restaurants,  and  the  like. 

After  consideration  of  the  objects  of  the 
statute,  we  conclude  that  defendant  is  not  a 
''manufacture'."  within  the  true  Intent  of  that 
word  as  used,  and  that  he  Is  a  person  who 
selto  goods,  wares,  and  merchandise  at  a 
fixed  place  of  business,  and  to  accordingly 
subject  to  the  payment  of  a  license  onder  sec- 
tion 4064,  above  quoted.  Murray  v.  State, 
11  Lea,  218.  The  judgment  will  be  reversed, 
with  direction  to  enter  judgment  against  de- 
fendant after  ascertaining  amount  dm  by 
him.  Beversed. 

PBUBSRTON.  a  J.,  and  PIGOTT,  Jn  con^ 
cnr. 


(»  Moot  r74) 

FIBST  NAT.  BANK  OF  BtLLINOS  T. 
PROVIXCB,  County  Assessor. 

(Snpraae  Court  of  Uimtana.   Jan.  17,  1808.) 

TAZATKW— PSHBOltAITT  OW  NATIONAL  BaMKS. 

Under  Rev.  St.  U.  S.  ||  5214.  6219,  reqnii^ 
ins  national  banking  associations  to  pay  a  cer- 
tain duty  "iu  lieu  of  all  existing  taxes,"  bat  per- 
mitting the  taxation  of  the  shares  ox  snch  at- 
Bociations  as  the  property  of  the  respective  own- 
ers or  holders  thereof  by  anthority  of  the  8tat<^ 
personal  property  owned  by  any  such  assooia- 
lion  is  not  subject  to  taxation  under  state  tows. 


Appeal  from  district  court,  Carboa  eouB- 
ty;  Frank  Henry,  Judga, 

Action  by  the  First  National  Bank  of 
Billings  against  H.  O.  FnrJnce,  assessor  of 
Carbon  county,  to  enjoin  the  collection  of 
tas:es  on  certain  personal  property  bang- 
ing to  plaintlfr.  Vrom  a  judgment  against 
it  for  the  amount  of  auch  taxes  and  costH* 
plalntur  appeals.  Reversed. 

O.  F.  Goddard,  for  appellant  O.  B.  Nolan, 
Atty.  Oen.,  and  h.  B.  Beve,  for  appellee. 

FIGOTT,  J.  Tbto  action  was  submitted  to 
the  district  court  of  Carbon  county  ui>on  an 
agreed  statement  of  tabU,  showing  that 
plaintiff,  a  national  banldng  association, 
havlttg  its  place  of  busfnees  at  Billings,  Yel< 
lowstone  county,  Mont,  to,  and  has  been 
since  March  1,  1806,  the  owner  ot  4,600 
sheep,  together  with  some  other  personal 
property,  such  as  horses,  wagons,  and  hay, 
used  in  the  keeping  thereof,  situate  In  Car- 
bon county;  that  defendant  as  assessor  of 
Carbon  county.  In  pursuance  of  sections  8040 
to  8048  of  the  Political  Code,  listed  said 
property  for  taxation  In  said  county  for  the 
year  1^6,  at  a  valuation  of  $8,626.  and  at 
the  uniform  valuation  and  rate  of  taxation 
of  other  like  property  for  the  previous  year, 
the  taxes  so  assessed  amounting  t»  (216.62; 
that  plalntUt  promptly  refused  to  pay  the 
tax,  claiming  that  the  property  was  exempt 
because  It  was  the  personal  property  of  a 
national  bank;  that  plaintiff  owned  no  real 
estate  In  Carbon  county,  and  that  the  tax 
was  not  a  lien  on  real  estate;  that,  after 
the  refusal  of  plaintiff  to  pay  the  taxes,  de- 
fendant seized  said  personal  property  under 
the  statutory  provisions  referred  to,  and  ad- 
vertised It  flor  sale,  but  was  enjoined  by 
said  district  court  from  making  the  sale  un- 
til the  further  order  of  the  court;  that  pUUn- 
tiff  acquired  title  to  the  property  from  per- 
sons indebted  to  It  for  money  lent  who  were 
Insolvent,  and  who  surrendered  the  prop- 
erty to  plaintiff  in  payment  of  their  oblige^ 
ttons;  and  that  plaintiff  has  carried  the 
proper^  upon  Its  books,  and  treated  it  as 
part  of  Its  resources;  and  that  the  property 
was  not  taken  or  held  as  an  original  invest- 
ment. Upon  thto  statement,  the  court  was 
asked  to  determine  whether  said  personal 
property  was  subject  to  taxation  in  Carbon 
county  for  1806,  and  also  whether  the  stat- 
utes referred  to  are  constltotionaL  From  a 
judgment  entered  July  23.  1807,  against 
plaintiff  for  the  amount  of  the  taxes  and 
costs,  plaintiff  appealed  to  this  court 

Sections  6214  and  621B  of  the  Revised  Stat- 
ute! of  the  United  States  are  as  follows: 

"Sec.  6214.  Id  lieu  of  all  existing  taxes, 
every  association  shall  pay  to  the  treasurer 
of  the  United  States,  In  the  months  of  Jan- 
uary and  July,  a  doty  of  one-half  of  one  per 
centum  each  half-year  upon  the  average 
amount  of  its  notes  in  circulation,  and  a 
duty  of  one-quarter  of  one  per  centum  each 
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balf-jear  upon  the  averase  amonnt  of  Its 
deposits,  and  a  duty  of  one-qoarter  of  one 
per  centam  each  half-year  on  the  average 
amonnt  of  Its  capital  stock,  beyond  the 
amount  Invested  In  United  States  bonds." 

"Se&  6219.  Nothing  herein  shall  prevent 
all  the  shares  In  any  association  from  being 
Indvded  In  the  Taluatkm  of  the  personal 
property  of  the  owner  or  bolder  of  snch 
shares,  In  assessing  taxes  imposed  by  au- 
thority of  the  state  within  ^ich  the  asso- 
ciation Is  located;  but  the  l^slatore  of 
each  state  may  determine  and  direct  the 
manner  and  place  of  taxing  all  the  shares 
of  national  banking  associations  located 
within  the  state,  subject  only  to  the  two  re-' 
BtrlcUons,  that  the  taxation  shall  not  be  at 
a  greater  rate  than  is  assessed  upon  other 
moneyed  capital  In  the  bands  of  Individual 
citlsens  of  such  state,  and  that  the  shares  of 
any  national  banking  association  owned  by 
non-residents  of  any  state  shall  be  taxed  In 
the  cl^  or  town  where  the  bank  is  located, 
and  not  elsewhere.  Nothli^  herein  shall  be 
construed  to  exempt  the  real  property  of  as- 
sociations from  either  state,  county,  or  mu- 
nicipal tasna,  to  liie  same  extent,  according 
to  its  value,  as  other  real  property  Is  taxed." 

The  first  subdivision  of  section  8680  of  the 
Political  Code  of  Uoutana  reads: 

"The  term  'property*  Includes  moneys, 
credits,  bonds,  stocks,  franchises  and  all 
other  matters  and  things,  real,  personal,  and 
mixed,  capable  of  private  ownership;  but 
this  must  not  be  construed  so  as  to  author- 
ize the  taxation  of  the  stocks  of  any  com- 
pany or  corporation  when  the  property  of 
such  company  or  corporation  represented  by 
snch  stocks  is  within  the  state  and  has  be«i 
taxed." 

SectlMU  S680  to  38M  of  the  same  Code  are: 

"Sec  86OO1  All  taxable  property  must  be 
assessed  at  Its  full  cash  value.  Land  and 
the  Improvements  thereon  must  be  separate- 
ly assessed. 

"Sec.  3681.  fnie  stockholders  hi  every  bank 
or  banking  association  organized  under  the 
authority  of  this  sbite  or  the  United  States, 
mvst  be  assessed  and  taxed  on  the  value  of 
their  shares  of  stock  therein,  in  the  county, 
town,  city  or  district  where  such  bank  or 
banking  association  Is  located,  and  not  else- 
where, whether  such  stockholders  reside  In 
such  place  or  not.  To  aid  the  assessor  in 
determining  the  value  of  such  shares  of 
stock,  the  cashier  or  other  accounting  officer 
of  every  such  bank  must  furnish  a  verified 
statement  to  the  assessor,  showing  the 
amount  and  number  of  shares  of  the  capital 
stock  of  each  bank,  the  amount  of  its  sur* 
plus  or  reserve  fund,  the  amount  of  Invest- 
ments In  real  estate,  which  real  estate  must 
be  assessed  and  taxed  as  other  real  estat& 

"Sec.  3'J92.  In  the  assessment  of  the 
shares  of  sto(A:  mentioned  in  the  next  pre* 
ceding  section,  each  stockholder  must  be  al- 
lowed all  the  deductions  and  exemptions  ah 


lowed  by  law  In  assessing  the  value  of  oth- 
er taxable  personal  property  owned  by  In- 
dividual citizens  of  this  state,  and  the  as- 
sessment and  taxation  must  not  be  at  a 
greater  rate  than  it  made  or  assessed  upon 
other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  this  state. 

"Sec  3663.  Id  making  sui^  assessment,  there 
must  also  be  deducted  from  the  value  of  such 
shares,  such  sum  as  is  in  the  same  propor- 
tion to  such  value  as  the  assessed  vslue  of  the 
real  estate  of  such  bank  or  banking  association 
In  which  such  shares  are  held,  bears  to  the 
whole  amount  of  the  capital  stock  of  such  bank 
or  banking  assodatton. 

"Sec.  3691.  The  shares  of  the  capltel  stock 
of  banks  oiganlzed  under  the  laws  of  the 
United  Stetes.  not  located  in  this  stete,  own- 
ed by  residente  of  this  states  are  not  sub- 
ject to  taxation." 

This  appeal  presente  but  one  question  the 
solution  of  which  is  necessary  to  a  decision: 
Is  personal  property  owned  by  a  national 
banking  association  subject  to  taxation  un- 
der state  laws?  We  are  of  opinion  that  the 
question  must  be  answered  in  the  negative. 
The  corporation  Is  the  legal  ovaet  of  all  tbe 
property  of  the  bank.  The  mterest  of  tbe 
shareholder  Is  a  distinct  and  Ind^ndent 
property,  held  by  him  like  any  other  prop- 
erty that  may  belong  to  him.  This  Interest 
or  property  of  tbe  shareholder  "entitles  him 
to  participate  In  tbe  net  proflte  earned  by 
the  bank  In  the  employment  of  Its  capital, 
during  the  existence  of  Its  charter.  In  pro- 
portion to  tbe  number  of  bis  shares,  and, 
upon  Ite  dissolution  or  termination,  to  his 
proportion  of  the  property  of  the  oorpora- 
tion  that  may  remain  after  the  payment  of 
its  debts.  •  •  •  Now,  it  Is  this  interest 
which  the  act  of  congress  has  left  subject 
to  taxation  by  the  stetes,"  and.  in  addition 
thereto,  the  real  property  of  the  corporation. 
Van  Allen  v.  Assessors,  3  Wall.  673.  The 
question  here  presented  has  In  many  cases 
received  careful  attention,  and  has  been  the 
subject  of  well-considered  opinions;  and  the 
result  has  been,  as  we  think,  a  denial  of  tbe 
existence  of  power  In  a  state  to  tax  personal 
property  of  such  a  corporation.  The  con- 
clusions reached  are  based  upon  the  as- 
sumption that  oongress  has  withheld  that 
power  from  the  states,  or,  rather,  has  pro- 
hibited them  from  taxing  snch  personal 
property.  Smith  v.  Webb,  11  Minn.  600  (Gil. 
378);  Bank  Toung,  26  Iowa.  311;  Bank 
V.  Miller,  19  Fed.  372;  Covington  City  Nat. 
Bank  v.  City  of  Covington,  21  Fed.  481;  Con- 
solidated Nat  Bank^  of  Arlsona  v.  Pima  Co. 
(Ariz.)  48  Pac.  281.  The  supreme  court  of 
the  United  States  has  dedared  tbe  personal 
property  of  a  national  bank  to  be  exempt  from 
taxation  by  the  states.  Bosenblatt  v.  John- 
ston, 101  U.  S.  462;  Mercantile  Bank  v.  (3ty 
of  New  York.  121  U.  S.  138.  7  Sup.  Ot  SBQ. 
These  decisions  are  binding  upon  us. 

Hu  determination  by  us  of  tbe  contoatlta 
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that  tte  itatnto  mtUn  wMA  def MidBnt  at- 
tempted to  asseu  tlie  property  !■  rq^ngmuit 
to  the  constltntioii  of  Montana  Is  rendered 
mineceBUry,  and  we  must  therefore  decline 
to  express  an  oi^nlon  thereon.  Chanrln  t. 
YsUton,  7  Mont  681. 19  Pac.  ZIS.  Tbejudf- 
ment  la  reversed,  and  the  cause  remanded 
to  the  district  court,  with  directions  to  en- 
ter a  decree  perpetoally  enjoining  defend- 
ant from  committing  the  acts  tbreatenefl  by 
him.   Reversed  and  remanded. 

PBMBEBTON,  a  and  HUNT,  con- 
cur 

CD  Mflot.  STl) 

STATB  T.  MOFFAT. 

(Snpreme  Court  of  Montana.  Jan.  -IT,  18d6.) 
OBuavAL  ItAW -Appeal— Bill  or  Bxobptioss— 

ImTRUOIIONS. 

1.  Tb€  sDpreme  eonrt  will  not  eonrider  soy 
testimony  other  than  that  embraced  In  the  Mil 
of  exceptions  settled  and  allowed  by  Uie  court 
below. 

2.  On  appeal  the  court  cannot  review  the  evi- 
dence embodied  in  the  bill  of  exceptlono,  where 
It  'loes  not  appear  from  the  record  that  the  ap- 

EUont  ever  nottfied  the  coanty  attorney  that 
would  present  the  bill  of  exceptions  for  set- 
tlement, as  repaired  by  section  2171  of  the 
Penal  Code. 

8.  The  court  will  not  consider  papers  pur- 
porting to  amend  fatal  defects  In  the  records 
antesB  requests  to  file  the  same  have  first  been 
made. 

4,  A  ptfson  convicted  of  ^rand  larceny  cannot 
complaui  of  the  ambiguity  of  inBtructions  as  to 
the  crime  of  petit  larceny,  where  the  instrnc- 
tions  as  to  grand  larceny  were  perfectly  plain. 

Appeal  from  district  court,  BUrer  Bow 
coanty;  Wm.  Clancy,  Judge. 

A.  tF.  Moffat  was  convicted  of  grand  lar- 
ceny, and  appeals.  Affirmed. 

A.  B.  Sdlor,  for  i^jptilant  OL  B.  Nolan, 
Atty.  Gen.,  for  the  State. 

HUNT,  J.  A.  F.  Moffat,  defendant  and 
appellant,  was  convicted  of  larceny  in  the 
first  degree,  or  grand  larceny,  and  sentenced 
to  the  penitentiary.  He  appeals  from  the 
Judgment  of  conviction,  and  from  an  order 
denying  his  motion  for  a  new  trlaL  The  no- 
tice U  appeal  In  this  case  recites  that  "de- 
fendant appeals  to  this  court  from  the  Judg- 
ment of  conviction  of  larceny  In  the  first  de- 
gree, rendered  against  him  by  the  district 
court  of  Silver  Bow  county,  on  September 
11,  189T,  and  from  the  order  denying  det^id- 
anfs  motion  for  a  new  trial  made  and  en- 
tered in  the  minutes  of  the  court  on  Septem- 
ber  11.  1894  [sic]."  This  motion  was  duly 
served  npcm  the  county  attorney.  The  rec- 
ord farther  dlBcloses  that,  upon  the  day  the 
verdict  of  guilty  was  rendered,  the  defend- 
ant "gave  oral  notice  of  appeal  and  motion 
for  a  new  trial."  and  was  granted  10  days  in 
which  "to  prepare  such  notice  and  motion." 
Then  follows  a  "transcript  of  testimony"  in 
the  case,  which  apparency  contains  the  evl- 
dence  heard  at  the  trlaL  This  (we  notice  In 


paasln^  Is  Inezcnaalily  In  vlolatlea  of  ttm 
roles  of  conrt  by  being  donUe  psged  tbrongh- 
ont.  Immediately  after  this  are  ttie  Instme- 
tlona  glToi  to  the  Jury.  Slien  follows  a 
Joornal  entry  of  September  11,  1887,  to  the 
effect  that  the  motion  for  a  new  trial  came 
on  to  be  heard,  and,  after  argument,  was 
overroled;  whereupon  defendant  was  sen- 
tenced to  the  penitentiary  for  1%  years  from 
September  11,  1897,  and  Judgment  entered 
accordingly.  Then,  again,  on  September  11, 
1897,  the  defoidant  gave  notice  of  Intention 
to  move  the  court  to  aet  aside  and  vacate  the 
Judgment,  and  to  grant  a  new  trial,  upon 
the  grounds  (1)  that  the  court  misdirected 
the  Jury  In  matten  of  law,  and  erred  In  the 
decision  of  questions  of  law  arising  daring 
the  course  of  the  trial;  and  (2)  that  the  ver- 
dict Is  contrary  to  the  law  and  the  evidence. 
Ttiis  "notice  of  motion  for  new  trial"  was 
served  upon  the  coun^  attorney,  and  filed 
September  11,  1897.  The  notice  of  motion 
last  above  referred  to  does  not  disclose  upon 
what  the  motion  Is  predicated,  whether  vp- 
on  bin  of  exceptions,  affidavits,  or  other 
grounds.  After  this  record,  there  Is  incor- 
porated In  the  transcript  a  bill  of  exceptions 
of  24  pages,  numbered  from  1  to  24  consecu- 
tively, containing  certain  evidence  and  objec- 
tions thereto,  and  to  which  Is  affixed  the  cer- 
tificate of  Judge  Clancy  that  "the  above  and 
foregoing  attached  hereto  Is  a  true  and  cor- 
rect bill  of  exceptloDs,"  as  settied  by  him  No- 
vember 23,  1897.  We  must  construe  this  to 
be  the  only  true  and  correct  bill  of  exceptions 
settied  and  allowed  in  the  case,  for  the  judge 
evldoitly  limited  bis  certificate  to  the  24 
pages  atOy.  With  a  record  In  such  a  ocmditUb, 
we  are  precluded  from  considering  any  testi- 
mony ottier  than  that  embraced  In  the  bill  of 
exceptions  settled  and  allowed  by  the  Judge. 
But  here,  however,  we  cannot  examine  the  evi- 
dence embodied  In  the  bill  of  exceptions  settled 
and  allowed,  because  it  nowhere  appears  by 
the  record  that  the  appellant  ever  notified  the 
coanty  attorney  that  he  would  present  a  Mil 
of  exceptions  to  the  Judge  for  settiement,  as 
required  by  section  2171  of  tiie  Penal  Code. 
State  V.  Oawitb,  10  Mont  46,  47  Pac.  207. 
We  have  been  handed  a  papa,  given  to  the 
clerk  ot  this  court  on  the  very  day  this  case 
was  submitted  to  us,  wherein  appellant's 
counsel  seeks  apparently  to  cure  this  fatal 
omission;  but  we  refuse  to  consider  papers 
purporting  to  amend  the  records  of  this  court 
unless  requests  to  file  the  same  have  first 
been  made  under  appropriate  rules  of  pro- 
cedure^ Any  other  practice  would  utterly  de- 
stroy all  harmony  of  procedure,  and  lead  to 
pernicious  and  dangerous  resulte. 

This  disposes  of  all  of  defendant's  points, 
except  the  alleged  error  in  instruction  No.  12, 
which  Is  as  follows:  '"The  court  instructe 
the  Jury  that.  If  yon  find  the  defendant 
gallty  of  grand  larceny,  all  of  your  number 
must  so  find;  and.  If  yon  find  the  value  of 
the  property  stolen  was  worth  less  than  $50, 
then  that  would  be  petit  larceny:  then  eight 
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of  jom  nambir  wo  flndlug  maj  ntnrn  a  rm- 
dlct  of  ffuUty  of  petit  larceny;  bat,  if  yon 
And  the  defendant  not  ffuUty,  It  will  be  nee- 
esBary  for  all  of  your  number  to  a^ree  In  the 
finding  of  such  a  verdict  and  the  acquittal 
of  the  defendant"  Tbla  Instmetloii  la  anir 
blguooB  In  80  far  aa  It  wnght  to  direct  the 
]niy  how  to  deliberate  upon  the  defendant's 
guUt  or  Innocence  of  the  crime  of  petit  lai^ 
ceny;  but  It  was  perfectly  Intelligible  In  say- 
ing that  all  of  the  12  Jomn  must  concur  In 
finding  a  verdict  upon  the  qoestlon  of  gsanA 
larceny;  and,  Inasmnch  aa  tbej  convteted 
of  grand  larceny,  we  fall  to  see  how  the  error 
was  prejudicial  to  the  defttidast  State  t. 
Gay,  18  Mont.  44  Pae.  411.  The  Jndc- 
ment  and  order  are  affirmed.  Afflrmed. 

PBMBBBTON,  a  and  FIQOTT.  J.,  coo- 
cur* 


Most.  NO 

MONTANA  BON.  CiO.  limited,  t.  ST.  LOUIS 
MINING  &  BnLLINO  CO.  OF 
MONTANA  et  aL 

(Bnpreme  Conrt  of  Montana.   Jan.  17,  1898w) 

COKFLIOTIKO  MlSIHO  CiMIMS— COKTRAOT— POBUO 

FouOT — But  ahd  Sbcoxdaby  ISvidknob 
— CoirvBTANCB  or  Claim— NonoB. 

1.  TtM  United  States  patent  and  mesne  con- 
veraDces  to  plaintiff  of  a  mining  lode  were  ad- 
mualble  in  evidence  to  prove  Its  title  thereto, 
BO  ai  to  show  that  plaintiff  was  entitled,  hy  vir- 
tue of  such  ownership,  to  the  conveyance  of  the 
strip  of  land  In  controversy,  on  the  ground  thst 
In  equity  it  was  a  part  of  that  lode,  although 
it  had  been  incloded  In  the  patent  to  another. 

2.  A  bond  for  title  to  a  part  of  a  mining 
lode,  execated  before  the  patent  has  issued, 
for  the  purpose  of  settling  a  controversy  pend- 
ing between  the  owner  of  that  lode  and  an  ad- 
joining owner,  Is  not  against  public  policy,  and 
▼old.  m  the  ahoenoe  of  a  statute  prohiUtlng 
such  contracts,  where  it  Is  conceded  that  the 
lode  was  a  valid  mining  claim,  the  law  bad 
been  fullj  complied  with,  and  that  the  owner 
was  entitled  to  a  patent 

8.  Evidence  relating  to  the  number  of  obligees 
In  a  bond  was  properly  excluded  where  the  bond 
was  in  evidence. 

4.  A  sufficient  foundation  was  laid  to  author- 
ise the  admission  in  evidence  of  copies  of  cer- 
tain conveyances  by  showing  that  the  originals 
were  not  within  the  control  of  the  party. 

6.  One  of  the  defendants  was  the  owner  of  a 
mining  lode  adjoining  that  possessed  by  plain- 
tiff's predecessors  In  interest,  and  in  applying 
for  the  patent  caused  a  strip  of  their  claim  to 
be  included  in  the  survey  of  his,  although  plain- 
tiff and  its  predecessors  were  snd  remained  in 
possession.  To  compromfie  a  lawsuit  In  re* 
gard  thereto,  such  defendant  agreed  by  bond  to 
convey  to  the  plaintiffs  predecessors  such  strip, 
so  soon  as  the  patent  was  issued.  Afterwards 
such  defendant  conveyed  the  claim  to  the  co-de- 
fendant who  bad  knowledge  of  the  agreement, 
and  plaiutiff  became  the  owner  of  the  other 
claim  and  all  rights  to  the  strip  in  controversy 
by  mesne  conveyance  from  the  owners.  Betdj 
that  a  finding  that  plaiatiff  was  the  owner  and 
entitled  to  a  conveyance  of  such  strip  was 
proper. 

Appeal  from  dlatrlct  court,  Lewis  and 
Clarke  county;  Horace  R.  Buck,  Judge. 

Action  by  the  Montana  Mining  Company, 
limited,  against  the  SL  Louis  Mining  A 
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Milling  Company  of  Montana  and  another. 
From  a  Judgment  for  p'«*"»'*,  def^idanta 
appeal.  Affirmed. 

This  Is  an  action  for  the  specific  perform- 
ance of  a  contract  The  complaint  alleges 
that  on  the  7tb  day  of  March,  188^  the 
plalntiira  predecessors  In  Interest  nam^, 
Wllltam  Robinson.  John  Hugglns.  Frank  P. 
Sterling,  Warren  De  Camp,  and  John  W. 
Eddy,  were  the  owners  of.  In  possession, 
and  lawfully  entitled  to  the  use,  occupation, 
and  posaesalon,  of  a  certain  portion  of  the 
Nine  Hour  lode  mining  claim,  partlcalaiiy 
described  In  the  complaint;  that  thereaftm 
the  defendant  Charles  Mayger  applied  to 
the  United  States  land  office  at  BsHbdr  tvx 
a  patent  to  the  St  Louis  lode  mining  claim, 
owned  by  the  said  Mayger,  and  that  In  the 
Burv^  be  caused  to  be  made  of  the  aald  St 
liouta  lode  mining  claim  he  taidoded  that 
part  of  the  Nine  Hour  lode  mining  claim 
described  In  the  complaint  and  which  la  the 
snbject-niatter  of  tbla  litigation;  that  there- 
upon the  predecessors  In  Interest  of  idalntlff 
commenced  an  action  In  the  district  court 
of  the  Third  Judicial  district  of  the  then  ter- 
ritory of  IA>ntana,  to  determine  tbe  right  to 
the  possession  of  said  premises,  in  which 
action  tbe  aald  Robinson  and  Hugglna  were 
plalnttflfs  and  the  said  Mayger  waa  the  de- 
fendant; that  while  said  suit  was  so  pend- 
ing In  said  district  court  to  determine  the 
possession  and  right  to  the  possession  of  the 
mining  ground  In  dispute  in  this  case,  and 
on  the  7th  day  of  March.  1884,  for  tbe  pur- 
pose of  settling  and  compromising  the  aald 
suit  and  for  the  purpose  of  settling  and 
agreeing  upon  the  boundary  lines  between 
the  Nine  Hour  lode  mining  claim  and  tbe 
St.  Louis  lode  mining  claim,  tbe  defendant 
Charies  Mayger  made^  executed,  and  ddlv- 
ered  to  the  aald  Robinson,  Hugglns,  and 
Sterling  a  certain  bond  for  a  deed,  whereby. 
In  consideration  of  the  compromise  and  set- 
tiement  of  tbe  said  lawsuit  and  the  with- 
drawal of  the  said  protest  and  adverse 
claim,  and  the  dismissal  of  the  suit  thm  said 
Mayger  covenanted  and  agreed  tiiat  when 
be  should  obtain  a  pstent  te  the  mining 
gronnd  In  dispute  in  that  suit  and  In  tbls 
be  would  make,  execute,  and  d^ver  to  the 
said  Robinson,  Hugglns,  and  Sterling  a  good 
and  sufficient  deed  for  the  same;  that  then- 
upon  Robinson  and  Hugglns  dlsmlsaed  their 
suit  withdrew  their  adverse  claim,  and  p^ 
formed  all  the  conditions  of  the  bond  on 
their  part;  that  tbe  said  Mayger  then  pro- 
ceeded with  his  application,  and  obtained  a 
patent  but  that  he  gave  no  notice  te  tbe 
plaintiff,  or  any  of  Its  predecessors  In  Inter- 
est of  the  obtelning  of  said  patent  from  the 
government  until  some  time  in  November. 
18SD;  that  at  the  time  of  the  asecntlon  of 
said  bond  for  a  deed  platntifra  predecesaon 
In  interest  were  in  possession  of  tbe  aald 
premises,  and  that  they  and  plaintiff  bavs 
ever  since  bem,  and  j«t  ar^  In  poaaeaalon 


Digitized  by  Google 


Mont)      UOKTAKA  MIK.  CO.  t.  8T.  LODIS  MIXING  A  HILLIXa  CO.  825 


thereof,  holding  and  ualog  the  same  ab  a 
part  of  the  Nine  Hour  lode;  that  by  mesne 
coDTeyances  the  title  to  the  said  Nine  Hour 
lode,  including  the  portk>n  thereof  above 
particularly  mentioned,  and  In  dispute  in 
this  suit  has  been  convoyed  to  the  plaintiff, 
and  that  plaintiff  Is  now  the  owner  thereof; 
that  it  Is  entitled  to  a  conveyance  of  the 
said  premises  from  the  said  defendanto  In 
accordance  with  the  bond  execnted  by  said 
Mayger  to  the  predecessors  In  Interest  of 
the  plaintiff;  that  said  Mayger,  on  or  about 
the  10th  day  of  June,  1808,  pretended  to  con- 
vey the  piece  of  ground  in  controversy  to 
the  defendant  the  St.  Louis  Mining  &  Mill- 
ing Company,  but  that  the  said  company 
had  fall  knowledge  and  notice  of  the  mak- 
ing, execution,  and  delivery  of  said  bond  for 
a  deed  by  the  said  Mayger,  and  of  the  rights 
and  equities  of  the  plaintiff  thereunder;  that 
the  said  St.  Louis  Mining  Company  has  In- 
Btltnted  a  number  of  suits  in  the  circuit 
oonrt  of  the  United  States,  in  which  It 
claims  that  it  Is  the  owner  of  the  premises 
described  In  the  complaint,  and  also  claims 
the  right  to  recover  certain  eums  of  money 
for  ores  alleged  to  have  been  unlawfully  ex- 
tracted from  the  premises  in  dispute;  that 
the  deed  from  said  Mayger  to  the  St  Louis 
Mining  &  Milling  Company  Is  a  cloud  upon 
plaintifTs  title  to  the  premises.  Plaintiff 
prayed  for  a  decree  of  court  that  the  de- 
fendants execute  to  It  (the  plaintiff)  a  good 
and  suffldmt  deed  to  the  premises  In  coih 
troversy. 

The  answer  denies  all  the  material  nllega- 
ttODB  of  the  complaint,  and  affirmatively  al- 
leges that  the  adverse  claim  interposed,  as 
stated  above,  by  the  predecessors  in  Interest 
of  iteintlff,  to  the  application  of  Mayger  tor 
a  patent,  was  for  the  ptirpose  of  harassing 
and  hindering  the  said  Mayger  in  obtaining  a 
patoit  to  his  mining  claim,  and  that  the  bond 
was  given  contrary  to  equity,  good  con- 
■clance,  and  public  policy.  The  replication 
d«ile«  the  new  mattw  contained  tn  the  an- 
nrw. 

The  case  was  tried  to  the  court  without  a 
jury.  The  court  made  findings  of  fact, 
-which  are  snbstantlaily  as  follows:  (1)  The 
predecessors  in  Interest  of  plaintiff,  named 
In  the  complaint,  were  at  the  time  mentioned 
In  the  complaint  the  owners  of.  In  possession, 
and  entitled  to  the  possession,  of  the  Nine 
Hour  lode  mining  chUm,  described  in  the 
complaint;  and  the  strip  of  ground  in  dis- 
pute, called  the  "compromise  ground,"  was 
at  the  time,  and  thereafter  continued  to  be, 
a  part  of  the  said  Nine  Hoar  lode  mining 
claim.  (2)  That  the  bond  mentioned  in  the 
comi^aint  was  encated  and  dellv««d  bf 
Charles  F.  Mayger  to  th-<  parties  therein 
named,  by  which  the  said  Mayger  bound 
biniBdf  to  conv^  to  them,  or  their  assigns, 
the  mining  ground  in  dispute,  when  the  said 
Mayger  had  obtained  a  patent  therefor;  that 
said  bond  was  given  as  a  compromise  and 
settlement  at  the  contn>vet«7  as  to  the  land 


now  in  dispute,  and  then  in  litigation  be* 
tween  the  parties,  as  stated  in  the  compliJnt; 
and  that  said  bond  was  for  the  purpose  of 
compromising  a  suit,  and  fixing  and  deter- 
mining the  boundary  tine  between  the  Nine 
Hour  lode  mining  claim  and  the  St  Louis 
mining  claim,  as  alleged  In  the  complaint; 
and  that  said  Mayger  thereafter  did  obtain  a 
patent  to  the  premises  in  dispute.  (3)  Th&t 
the  plaintiffs  in  said  advwse  mining  suit,  up- 
on the  execution  to  them  of  said  bond  by  said 
Maygar,  dismissed  their  salt,  and  performed 
all  conditions  of  the  contract  <m  their  part. 
(4)  That  at  the  time  of  the  execution  of  said 
bond  the  predecessors  of  {dalntlfl  were  In  the 
actual  possession  of  the  mining  ground  in 
dliq)Ute,  and  that  they  and  this  plaintiff  have 
ever  since  remained  In  the  possession  there- 
of, claiming  and  holding  the  same  as  a  part 
of  the  Nine  Hour  lode  mining  claim.  (&> 
That  at  the  date  of  the  execution  and  deliv- 
ery of  the  said  bond  It  was  expressly  agreed 
between  the  parties  thereto  that  all  of  the 
ground  lying  to  the  east  of  the  westerly  line 
of  the  compromise  strip  should  be  a  portion 
of  the  Nine  Hour  lode  mining  claim.  (6) 
That  the  plaintiff  herdn  la  the  successor  In 
interest  of  the  said  RoUnson,  Hugglns,  and 
Sterling,  the  oMlgees  named  In  said  bond, 
and  Is  also  the  successor  In  interest  of  War^ 
ren  De  Camp  and  John  W.  Bddy,  who  -wen 
co-tenants  with  the  said  ot^gees  In  said 
premises  at  the  date  of  the  execntkm  ot  said 
bond.  (7)  That  the  mesne  conveyances  in- 
troduced in  evidence  on  the  part  of  plaintiff 
emlHiace,  and  were  intended  to  include,  the 
ground  in  dispute,  and  conveyed  to  the  re- 
spective grantees  thertin  named  all  of  the 
interest,  legal  and  equitable,  which  the  gran- 
tor or  grantors  had  in  said  premises  at  the 
date  of  the  execution  thereof;  and  that  It 
was  the  Intention  of  the  parties  to  the  deed 
to  conv^  as  well  their  Interest  to  aald 
ground  in  dlqrate  as  every  other  part  and 
parcel  of  the  said  Nine  Hour  lode  mining 
dalm.  (8)  That  in  July,  1893,  the  plaintiff, 
as  the  assignee  of  the  said  Robinson,  Hug- 
gins,  and  Sterling,  duly  demaiHled  a  deed  to 
the  ground  in  dispute  from  the  said  defend- 
ants, but  the  said  defendants  refused  to  exe- 
cute such  deed,  and  that  no  demand  was 
ever  made  from  the  said  Cbniies  F.  Mayger 
by  the  plaintiff,  or  any  of  its  predecessors  In 
Interest,  prior  to  July.  1803.  (0)  That  on  the 
10th  day  of  June,  1803,  the  defendant  Charles 
F.  Mayger  assumed  to  convey  the  said 
ground  in  dlbpnte  to  his  co^efendant,  the  St. 
Louis  Mining  &  Afllllng  Company  of  Montana, 
but  that  at  the  date  of  said  conveyance  the 
said  St  Louis  Mining  ft  Milling  Company 
had  full  notice  and  knowledge  of  the  equi- 
ties of  the  plaintiff  in  and  to  the  said  ground, 
and  Its  posseealMi  thereof.  (10)  That  the 
defendants  wrongfully  assoit  title  to  the 
ground  In  ctmtroversy,  and  thweby  dood  the 
title  and  estate  of  the  plaintiff  therein,  and 
that  the  plaintiff  has  a  right  to  have  sncli 
dood  removed  from  its  title  to  the  gronnd. 
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(U)  Tbat  tbe  court  finds  all  of  the  tssnes 
raised  la  this  case  In  taror  of  plaintiff  and 
against  the  defendants.  As  conclualons  of 
law  the  court  found  that  the  jOalntifl  la  en- 
titled to  a  conveyance  from  the  said  defend- 
ants for  tbe  premises  described  In  said  bond 
and  In  the  complaint  her^n,  known  as  the 
"compromise  ^uud";  that  tbe  defendants, 
and  each  of  them,  should  be  mjolned  and 
perpetually  restrained  from  asserting  any 
right,  title,  or  Interest  of  any  kind  or  char- 
acter In  or  to  the  ground  In  dispute,  or  any 
portion  thereof,  and  from  In  any  manner  In- 
terfering with  the  poe session  or  enjoyment 
thereof  by  plaintiff.  In  accordance  with 
said  findings  of  fact  and  cmichislons  of  law. 
Judgment  was  rendered  for  plaintiff,  from 
which  Judgment,  and  an  order  denying  a  new 
trial,  the  defendants  appeal. 

Toole  &  Wallace,  W.  M.  Dixon,  and  McCon- 
nell,  Clayberg  &  Gunn,  for  appellants.  Cul- 
len,  Day  &  Cullen  and  C.  J.  Hughes,  for  re- 
spondent 

FBMBSRTON.  O.  J.  <after  stating  tbe 
facts).  There  are  seTeral  assignments  of  er- 
ror directed  to  tbe  action  of  the  court  in  ad- 
mitting in  evidence  the  patent  to  the  Xlne 
Hour  lode  claim,  and  the  mesne  conveyances 
of  the  predecessors  in  Interest  of  the  plaintiff 
which  they  conveyed  their  Interests  In 
said  mining  claim  to  the  plaintiff.  These 
muniments  of  title  are  objected  to  because 
they  do  not  specifically  hidude,  as  appellants 
contend,  the  particular  piece  of  ground  tat 
dispute.  The  patent  and  conveyances  above 
mentioned  all  refer  to  tbe  "Nine  Hour  Ixide 
Claim"  as  the  description  of  the  premises 
conveyed.  Appellants  contend  that,  as  the 
particular  strip  of  ground  In  controversy  Is 
not  Included  In  tbe  Nine  Hour  lode  cUtlm 
patent,  and  not  expressly  Included  In  any  of 
the  mesne  conveyances  above  mentioned,  but 
was  Included  In  the  St.  Louis  lode  mining 
claim  patent.  It  was  error  to  admit  them  In 
evidence.  We  think  these  muniments  of  title 
were  admissible  to  prove  title  to  tbe  Nine 
Hour  lode  mining  claim  In  the  plaintiff.  Be- 
fore the  [dalntiff  could  prove  tbat  M  was  en- 
titled to  a  conveyance  of  the  strip  of  ground 
In  controversy  on  the  ground  that  It  was  In 
equity  a  part  of  the  Nine  Hour  lode  claim.  It 
was  Incumbent  on  It  to  prove  Its  ownership 
of  said  claim.  The  patent  and  mesne  con- 
veyances to  tbe  Nine  Hour  lode  claim  were 
properly  admitted  for  this  purpose. 

Counsel  for  the  appellants  urge  that  It  was 
error  on  the  part  of  the  court  to  admit  In  evi- 
dence the  bond  for  title  to  the  ground  In  dis- 
pute, executed  by  defendant  Mayger  to  the 
predecessors  in  interest  of  the  plaintiff,  fo'r 
the  reason  that  said  bond  Is  illegal,  because 
against  public  policy.  This  appears  to  be  tbe 
principal  error  assigned  In  tbe  estimation  of 
counsel  for  appellants,  and  seems  to  be  the 
chief  ground  upon  which  counsel  base  their 
objections  to  the  evidence  admitted  in  the 


case,  and  upon  which  they  Insist  that  plals- 
tUE  I>  not  «itHled  to  recover  In  tbla  tase^ 
Let  us  examine  this  assignment,  for  upon  Its 
determination  we  think  the  case  practically 
depends.  It  Is  not  contended  that  tbe  Nine 
Hour  and  St.  Louis  lode  mining  claims  were 
not  valid  mining  claims.  They  both  bad 
valid  discoveries,  and  were  located  acoordlns 
to  law.  If  BO,  tbe  owners  thereof  bad  title,— 
a  grant  to  them  from  the  government  Belk 
V.  Meagher,  104  U.  S.  279.  It  Is  conceded 
that  Mayger  had  fully  complied  with  the  law, 
and  was  entitled  to  a  patent  to  the  St  Loula 
lode  claim,  when  be  applied  therefor.  Then, 
to  all  intents  and  purposes,  tbe  parties  to 
the  bond,  at  the  time  It  was  given,  were  the 
owners  of  tbe  mining  ground  embraced  with- 
in tbe  claims  above  named.  If  so,  they 
could  dispose  of  their  title  thereto  In  any 
way  they  pleased,  unless  they  were  prohib- 
ited from  so  doing  some  statute.  What 
did  the  parties  do?  In  order  to  settle  a  cost- 
ly and  troublesome  lawsuit  they  entered  In- 
to a  compromise,  by  which  they  settled  the 
title  among  themselves  to  the  ground  In  dis- 
pute, and  fixed  the  boundary  line  between 
their  two  claima.  We  are  at  an  utter  loss  to 
see  how  sucb  a  contract  can  be  said  to  be 
against  public  policy  or  good  morals.  It 
seems  to  us  to  be  Just  such  a  compromise  of 
differences  between  the  parties  as  Is  encour- 
aged In  equity.  Our  attention  has  not  been 
called  to  any  statute  of  the  United  States 
tbat  prohlbito  such  contracts,  and,  unless 
there  Is  some  statutory  prohibition,  we  can 
conceive  of  no  reason  in  law  or  equity  why 
tbe  contraot  In  this  case  should  be  held  to  be 
Ulegal.  Ualnes  v.  Molen,  30  Fed.  27.  The 
court  found  that  the  plaintiff  was  the  owner 
of  the  Nine  Hour  lode  claim,  as  well  as  tbe 
assignee  of  the  bond  of  defendant  Mayger 
for  title  to  tbe  ground  In  controversy,  and 
that  the  defendant  company  took  Its  deed  to 
the  same  from  defendant  Mayger  with  full 
notice  of  tbe  equities  of  tbe  plaintiff.  And 
we  think  the  finding  amply  supported  by  tbe 
evidence.  Tbe  evidence  also  amply  supports 
the  finding  of  the  lower  court  that  the  pred- 
ecessors In  Interest  of  tbe  plaintiff  were  In 
actual  possession  of  the  ground  In  diia)ute  at 
the  date  of  tbe  bond  for  title,  and  tbat  tbe 
plaintiff  and  its  predecessors  have  been  in 
possession  ever  since  that  time. 

We  think  there  was  no  error  In  the  action 
of  the  court  in  excluding  or  striking  out  tbe 
evidence  of  Mayger  that  the  bond  was  ex- 
ecuted to  all  the  obligees  therein  named. 
Tbe  b<nid  was  In  evidence,  and  spoke  for  It- 
self In  tiiat  respect  The  court  properly 
found  that  the  title  of  all  the  obligees  named 
Id  the  bond  to  the  ground  In  dispute  bad 
been  conveyed  to  the  plaintiff. 

The  appellants  assign  as  error  the  action 
of  the  court  In  admitting  In  evidence  copies 
of  certain  conveyances.  We  think  a  suffi- 
cient foundation  had  been  laid  to  authorize 
tbe  admission  of  the  copies  by  showing  that 
ttao  originals  were  not  within  the  control  or 


Digitized  by  Google 


Mont) 


STATE  T.  WnWTT.T.AW. 


827 


power  of  tke  plaintiff.  We  think  that  the 
court  properly  foimd  that  the  plaintiff  was 
the  owDer  Id  eqnlty  of  the  ground  In  eontro- 
reraj,  and  was  entitled  to  bare  the  l^al  title 
GouT^ed  to  It  by  the  defendants.  The  Jndff-' 
ment  and  order  appealed  from  are  affirmed. 
Affirmed. 

HUNT,  3^  conenii.  PIGOTT,  Jh  not  At- 
ting. 


(ao  Ifont.  4)7) 

STATE  T.  McMillan. 

(Supreme  Court  of  Montana.  Jan.  17,  1896.) 
Kipi— iKSirrrioiiiiT  BtnnEiiaB. 
Defendant  was  convicted  of  the  crime  of 
rape,  on  the  person  of  a  girl  nine  years  of  a^, 
npoQ  the  nnsupported  testimonr  Of  the  girl, 
which  testimony  was  contradicted  by  the  tes- 
timony of  the  defendant  and  hie  wife  and  a 
hired  man,  who  were  in  the  honse  where  and  at 
the  time  when  the  alleged  crime  was  commit* 
ted.  The  girl  also  testified  that  she  had  fre- 
qaent  conversations  with  her  mother  about  this 
oflenie,  and  that  her  mother  told  her  what 
to  swear  to,  and  how  to  say  It  on  the  witness 
stand;  that  her  testunoDy  was  given  in  the 
case  more  from  the  recollection  of  what  her 
mother  told  her  to  say  than  from  her  memory 
of  the  actual  occnrrenceB,  Held,  that  the  ver- 
dict of  conviction  under  such  testimony  could 
not  be  sustained,  as  the  testimony  must  raise 
a  reasonable  doubt  of  the  gnilt  of  defendant. 

Appeal  from  district  oonrl;  Oascade  coonty; 
0.  H.  Benton,  Judge. 
Wmiam  McMillan  was  convicted  ct  rape, 

and  appeals.  Beversed. 

Tba  ^pellant,  WUUam  HcMlUan,  was  aa  the 
12th  day  of  S^tember,  X886.  oonvlcted  of  the 
crime  of  rape  In  the  district  court  of  Cascade 
connty.  As  appears  from  the  record,  the  de- 
fendant is  charged  with  committing  said  crime 
npm  one  Mary  Aogustine,  a  child  nine  years 
of  age,  on  the  23d  day  of  August  of  said  year. 
Between  the  time  of  the  alleged  commlsslrai 
of  the  offense  and  the  omvlctlos  of  the  de- 
ffflidant,  he  had  an  examination  upon  said 
charge  before  a  justice  of  the  peace  In  Great 
Falls,  Oascade  county.  On  the  15th  diay  of 
September  of  said  year,  the  court  sent^ced 
the  defeodant  to  Imprisonment  in  the  peni- 
tentiary for  the  term  of  his  natural  life.  The 
conviction  was  had  upon  the  unsupported  evi- 
dence of  the  girl  upon  whom  the  assault  was 
alleged  to  have  been  committed,  so  far  as  the 
principal  oSeose  was  concerned.  Her  testi- 
mony is  substantially  as  follows,  omitting 
many  of  the  disgusting  details,  which  we 
think  nnnecessary  to  put  In  this  statement: 
She  testlOed  that  she  lived  with  her  parents 
on  a  ranch  In  Cascade  county,  near  Priest's 
Grossing,  on  San  river  (It  appears  that  the  river 
separates  the  residences  of  the  parents  of  the 
prosecutrix  and  the  defendant,  but  that  It  Is 
ao  narrow  tliat  people  can  well  talk  to  one 
another  across  the  same);  that  she  had  never 
before  visited  the  home  of  the  defendant  until 
August  23,  1896,  although  she  knew  him  well 
before  that  time,  so  well.  Indeed,  tbat  she 
called  him,  familiarly^  "BiUy'*i  tbat  on  August 


28d  ahe  went  to  Us  hom^  snd  refoalned  ov«- 
night;  that  she  slept  on  a  cot  in  a  front  room, 
by  an  open  door  leading  Into  the  bedroom  oo 
cupled  by  the  uefendant  and  his  wife  and 
their  little  bc^,  four  years  old;  that  simply 
a  thin  board  partition  eeparated  the  two  rooms, 
and  that  the  door  betweai  thran  stood  open 
during  the  entire  night;  tbat  in  the  night  the 
d^endant  woke  her  up,  and  committed  upon 
her  the  crime  allied  In  the  InformatltHi;  that 
she  bled  some,  but  suffered  very  little,  if  any, 
pain;  that  defendant  did  not  say  anything 
when  be  came  to  her  cot;  tbat  she  knew  be 
was  there  for  something  nasty;  that  she  said 
nothing,  made  no  outcry,  because  defendant 
said  he  would  choke  her  If  she  "hollered": 
afttf  the  commission  of  the  offense  charged, 
she  says,  she  went  out  doors  by  the  front  door 
four  times,  when  Mrs.  McMillan  took  the  cot, 
and  put  It  In  her  room,  at  the  foot  of  the 
bed  in  which  she  and  her  husband  (the  de- 
fendant) were  sleeping;  that  during  all  this 
time  nothing  was  said  by  any  one;  that, 
while  the  offense  was  being  committed,  she 
heard  the  wife  of  the  defendant  talking  to  het 
little  boy,  and  for  this  reason  knows  that  she 
was  awake;  that,  after  Mrs.  McMillan  moved 
the  cot  on  which  the  prosecutrix  was  sleeping 
into  her  room,  she  got  up  and  went  out  twice; 
that  there  was  blood  on  her  petticoat,  and  tbat 
Mrs.  McMillan  washed  it  the  next  morning 
(this  is  denied  by  Mrs.  McMillan,  who  swean 
that  she  did  not  wash  the  petticoat,  but  sayi 
she  washed  the  outer  dress  of  the  prosecutrix, 
in  which  she  did  not  sle^  because  it  was 
very  dirty,  but  not  bloody;  that  there  was  no 
blood  on  it);  that,  the  morning  after  the  al- 
lied offense,  she  got  up,  had  breakfast,  and 
went  out  playing  with  the  little  boy;  that  she 
swung  in  a  swing,  climbed  cm  top  of  a  shed, 
and  ran  about  on  the  roof  thereof;  that  she 
did  not  bleed  any  after  the  night  of  the  al- 
leged rape  until  she  was  on  the  way,  the  next 
day,  to  Great  Falls,  to  be  examined  by  doctors. 
She  further  testified  that  after  she  got  up  In 
the  morning  after  the  alleged  offense,  and  was 
washing,  she  heard  h^  mother  and  a  Mrs. 
Brlggs,  a  neighbor,  quarreling  at  the  house  of 
her  iiarentB,  across  the  river  from  the  de- 
fendant's house;  tiiat  she  stood  In  the  front 
door,  and  mimicked  or  mocked  her  mother 
and  Mrs.  Briggs  while  they  quarreled;  and 
tbat  she  never  said  anything  at  any  time  to 
Mrs.  McMillan  or  any  one  else  at  McMillan's 
about  the  offense.  Late  In  the  evening  on 
the  day  following  the  night  on  which  It  Is  al- 
leged this  crime  was  committed,  and  after  the 
prosecutrix  had  spent  the  day  playing  around 
the  house  of  the  defendant  with  his  little  boy, 
she  says  she  saw  her  brother  and  another 
little  boy  wading  In  the  river  on  the  side  next 
to  h^  own  house;  that,  seeing  them  there,  she 
waded  across  the  river  to  them;  and  that  the 
reason  why  she  did  wade  the  river  was  be- 
cause she  wanted  to  go  where  they  were. 
When  she  got  home,  about  dark,  she  states 
her  father  and  mother  were  not  there;  that 
Xbey  were  in  Great  Falls  that  day;  that,  when 
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they  came  home,  she  told  them  of  what  had 
occorred  at  McMillan's  the  nl^t  before  but 
that  they  made  no  examination  of  her  person, 
but  about  noon  the  next  day  took  her  to  Qreat 
Falls,  to  be  examined  a  physician.  On  ar- 
rivlBg  at  Great  Falls,  she  was  taken  to  the 
office  of  Dr.  Crain,  who,  after  making  a  pre- 
liminary examination  of  prosecutrix,  called  to 
his  assistance  Dr.  Ladd,  and  also  notified  the 
prosecuting  attorney  and  the  sheriff's  office. 
The  examination  hy  the  physicians  disclosed 
the  fact  that  she  was  very  consldembly  in- 
jured In  and  about  her  genital  organs.  While 
the  physicians  were  of  the  opinion  that  the 
injiules  had  been  Inflicted  by  the  organ  of  a 
male  person,  yet  they  admitted  that  It  might 
have  been  done  In  some  other  way  or  by 
some  other  instrument.  The  vulva.  It  seems 
from  their  testimony,  had  been  penetrated 
about  three-fotu-tha  of  an  inch,  but  why  there 
was  not  a  more  complete  or  further  penetra- 
tion If  done  by  the  organ  of  a  male  {>erson  the 
doctors  were  unable  to  explain.  Dr.  Ltidd 
testified  that  in  his  opinion,  after  an  assault 
of  the  character  alleged  In  the  information, 
and  shown  by  the  evid^ice  to  have  been  com- 
mitted, upon  a  child  of  the  age  of  the  prosecu- 
trix, it  was  Mgfaly  improbable  that  she  would 
be  able  the  next  day  to  play  as  she  says  she 
did,  and  swing  all  during  the  day,  climb  upon 
hooses.  and  wade  the  river,  as  It  clearly  ap- 
pears she  did.  Ue  also  testified  that  the  flow 
of  blood  would  occur  after  such  an  assault 
within  the  first  hours,  and  would  probably 
entlr^  cease  in  86  nr  48.  The  prosecutrix 
also  testified  that  she  had  frequent  conversa- 
tions with  her  mother  about  this  offense,  and 
toat  her  mother  ttdd  her  what  to  swear  to, 
and  how  to  say  It  on  the  witness  stand;  that 
ber  testimony  Is  given  In  this  case  more  from 
the  recollection  of  what  her  mother  told  her 
to  say  than  trtm  ber  memory  of  the  actual 
occurrences.  She  also  said  that  she  knew  what 
memory  means.  Mrs.  Briggs,  a  neighbor,  testi- 
fied that  she  was  acquainted  with  the  reputa- 
tion of  the  ppoeecutrix  and  of  her  mother,  and 
that  the  general  reputation  of  both  for  truth 
and  veracity  was  bad.  There  does  not  seem 
to  be  in  the  record  any  evidence  to  contradict 
the  testimony  of  Mrs.  Brl^s  in  this  respect. 
The  testimony  of  the  defendant  and  his  wife 
consists  of  an  absolute  denial  of  everything 
testified  to  by  the  prosecutrix.  The  hired 
man  of  the  defendant  also  testified  that  he 
was  sleeping  in  the  house  that  night,  In  a 
room  adjoining  that  In  wliich  defendant  and 
his  wife  slept;  that  the  partitions  between  the 
rooms  In  said  house  are  so  thin  that  an  ordinary 
conversation  could  be  distinctly  beard  from  one 
room  to  another.  He  says  be  heard  nothing 
imusual  or  out  of  the  ordinary  during  the 
night;  tlint  he  saw  nothing  the  next  day  in 
the  condition,  manner,  or  behavior  of  the  UtUe 
girl  to  cause  him  to  suspect  that  any  Injury 
of  any  kind  had  been  Inflicted  upon  her.  He 
says  that  at  the  dinner  table  the  prosecutrix 
had  whimpered  a  little,  and  said  that  she  want- 
ed to  £0  home,  when  the  defendant  told  her 


that  her  father  and  mother  were  not  home, 
had  gone  to  Great  Falls,  and  that  she  had 
better  not  go  home  until  th^  rettimed.  Hie 
testimony  of  other  vritnesses  In  the  case  is 
not  directly  rating  to  the  main  offense  It 
Is  not  disputed  that  the  conviction  of  the  de- 
fendant resulted  from  the  testimony  of  the 
prosecutrix  alone,  which  stands  substantially 
in  the  record  wlUiout  corroboration.  The  de- 
fendant ai^eals  from  the  judgment. 

Stanton  &  Stanton,  for  ftro^llant;  G.  B. 
N<^an,  for  the  State. 

PBMBERTON,  O.  J.  (after  stating  the 
facts).  The  principal  assignment  of  error  in 
the  case  Is  that  the  "verdict  is  not  supported 
by  the  evidence,  and  appears  to  have  been 
rendered  nnder  the  influence  of  pasalon  and 
prejudice."  It  is  the  well-settled  general  nile 
of  law,  especially  In  this  JurisdlctiMi,  that 
a  verdict  will  not  be  disturbed  when  there 
is  slm^dy  a  conflict  In  the  eridencet— where 
there  is  evidence  sufficient  to  support  tiie 
verdict.  But  this  record  does  not  present 
simply  a  conflict  In  the  evidence.  It  la  In- 
sisted that  the  nnc<»*roborated  evidence  of 
the  prosecutrix,  upon  which  the  conviction 
was  had,  Is  so  unreasonable,  unsatlsfactorr, 
and  contradictory  as  to  unavoidably  leave  la 
the  mind  of  any  Impartial  person  a  teasonaUe 
doubt,  when  considered  from  a  legal  stand- 
point. When  testimony  Is  flatly  and  positive- 
ly contradicted,  there  may  be  said  to  be  a 
conflict  In  the  evidence.  But  when  the  testi- 
mony Is  not  only  flatly  contradicted*  bat  ap- 
I>ears  to  be  so  unnatural.  Improbable,  and  un- 
reasonable as  to  render  belief  impoBslUe,  It 
is  more  than  a  simple  conflict,  and  must 
necessarily  leave  In  the  mind  of  an  impazttal. 
deliberate,  and  Int^igent  person  a  reasonabie 
doubt.  Viewing  the  evidence  from  a  legal 
standpoint,  we  are  of  the  opinion  that  we 
have  just  this  kind  of  a  case  presented  by 
this  appeal.  We  will  refrain  from  entwtng 
into  any  detail  or  restatement  of  the  evidence 
here.  Enough  of  the  disgusting  detaUs  may 
be  found  In  the  statement  It  is  conceded  that 
the  evidence  of  the  prosecutrix  Is  contradicted 
In  many  material  particnlais,  bnt  counsel 
for  the  state  seek  to  excuse  this  upon  the 
ground  of  age.  Bnt  in  a  case  so  sraions  as 
this  it  will  not  do  to  say  that  a  jury  should 
iMlieve  unnatural,  unreasonable,  or  contradic- 
tory evidence  because  It  Is  the  evidence  of  a 
child  of  tender  years.  The  testimony  of  the 
prosecutrix  Is  not  only  subject  to  the  criti- 
cism above;  but  she  says  she  testified  to  what 
ber  mother  told  her  to  swear  to,  and  that  she 
told  her  story  as  and  in  the  manner  her 
mother  directed;  that  she  testified  from  what 
her  mother  told,  rather  than  from  her  mem- 
ory of  the  facts  as  they  occurred.  In  addi- 
tion to  this,  Dr.  Ladd,  a  witness  for  the  state, 
who  examined  the  proseentrlx  after  she  was 
Injured,  says.  In  effect,  but  positively,  that 
a  child  of  her  age,  after  receiving  such  inju- 
ries at  nighty  could  not  the  next  day  play, 
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«wlJ3g,  cltmb  on  houses,  and  wade  rtTen,  aa 
the  prosecutrix  swears  she  did.  According 
to  the  testimonr  of  Dr.  Ladd,  tbe  testimony 
of  the  prosecutrix  Is  unnatural  and  unreason- 
able in  this  respect,  so  much  so  that  we  be- 
lieve that,  in  law,  it  must  necessarily  leave  In 
the  mind  of  any  fair,  impartial,  and  intelligent 
person  what  the  law  calls  "a  reasonable 
doubt"  of  the  guilt  of  the  defendant  And 
that  such  evidence  did  not  produce  such  a 
doubt  in  the  minds  of  the  jury  that  tried  the 
case  forces  the  Impression  upon  the  minds 
of  this  court  that  passion  and  iwejudlce  to 
some  extent  may  have  Influenced  the  Jury  in 
rendering  their  verdict  The  verdict  does  not 
seem  to  us  to  be  the  reasonable  result  of  a 
calm  and  deliberate  consideration  of  the  evi- 
dence by  men  uninfluenced  by  passion  and 
prejudice. 

Our  attention  Is  also  attracted  to  the  fact 
that  the  trial  of  the  defendant  occurred  so 
soon  after  the  alleged  commission  of  the  of- 
fense that  perhaps  the  community  was  not 
in  such  a  calm  and  qnlet  condition  as  to  be 
free  from  that  bias  and  prejudice  which  Is 
always  aroused  In  any  community  by  the 
cMnmlsslMi  of  offenses  of  such  enormity  as 
the  one  charged  against  the  defendant  We 
think,  after  a  full  consideration  of  tbe  evi- 
dence, that  it  la  not  sufiQcient  In  law  to 
support  the  verdict  There  are  other  assl^- 
ments  of  errac  In  the  record;  but  as  the 
case  must  go  back  for  a  new  trial,  and  as 
such  errors,  If  errors  they  be,  are  not  likely 
to  occur  again,  we  consider  It  unnecessary  to 
treat  them.  The  judgment  appealed  from 
Is  reversed,  and  the  cause  remanded  for  new 
trial.    Reversed  and  remanded. 

HUNT  and  PIGOTT,  JJ.,  concur. 


HELENA  NAT.  BANK  v.  ROCKT  MOUN- 
TAIN TEL.  CO.  (two  cases). 
(Supreme  Court  of  Montana.    Jan.  17,  1898.) 

COBPORATIORS— AdTHOKITT  OT  OiVBBAL  MaSAGER 
— ^RATinOATIOIt— NOTM— OnRDBAn8~-BVT- 

nsiroft— Plbadiito— Appui^Rsvibw. 

1.  A  corporation  sued  on  a  note  alleged  to 
have  tteen  executed  by  it,  after  a  denial  of  ex- 
ecution, by  a  so-called  "separate  defense,"  de- 
nied that  one  who,  as  general  manager,  snb- 
BCilbed  defendant's  name  to  the  note,  was  au- 
thorized so  to  do.  Hdd,  that  this  so-called 
"separate  defense"  was  evidential  matter,  and 
not  new  matter  constituting  a  defense  admit- 
ted for  want  of  denial. 

2.  The  managing  agent  or  general  manager  of 
a  nontrading  corporation  has  no  implied  author- 
ily  to  bind  the  corporation  by  making  a  nego- 
tiable instrument 

3.  The  gen«al  manager  of  a  telegraph  com- 
pany gave  a  negotiable  note  to  a  bank  in  tbe 
name  of  the  corporation.  The  bank  knew  that 
he  had  fall  power  to  manage  the  bnsineRs,  and 
make  all  necessary  arrangements  in  operating 
tbe  same,  and  he  kept  an  account  with  toe  bank 
in  tbe  company's  name.  The  corporation  knew 
or  ought  to  have  known  that  its  outlay  sur- 
paraed  its  receipts.  The  manager  made  a  con- 
tract in  tbe  company^s  name,  and  on  tbe  same 
day  executed  a  note  in  the  company's  name,  of 
which  the  note  in  evidence  was  a  renewal;  but 


It  did  not  appear  that  the  company  knew  of  tbe 
execution  of  either  until  he  ceased  to  be  its 
manager.  He  discounted  at  soother  bank  a 
note  made  In  the  company's  name,  of  which 
the  company  was  notified  by  mail,  and  the 
note  was  paid  by  his  successor.  It  appeared 
from  the  company's  books  that  the  bank  cred- 
ited his  snccesBor  as  general  manager  with  tbe 
amount  so  paid,  and  also  with  the  amount  of  a 
note  made  by  him  in  the  company's  name  to  a 
certain  other  bank  which  also  his  successor 
paid;  and,  after  he  left  Its  employ,  the  com- 
pany charged  these  amounts  to  him  personally. 
He  gave  in  the  company's  name  two  other 
notes,  one  of  which  was  paid,  and  the  other 
onpaid,  except  by  the  indorsement  of  several 
smalt  credits  for  telegraph  services  by  agree- 
ment While  he  was  manager,  he  was  in  the 
habit  of  reporting  deficits  to  the  representativett 
of  tbe  company,  which  were  afterwards  paid. 
The  company  did  not  know  of  tbe  execution  of 
any  of  these  notes  until  after  the  manager  was 
discharged.  Bdd  insufficient  to  show  a  rati- 
fication of  the  execution  of  the  note. 

4.  It  was  also  Insufficient  to  show  that  the  ex- 
igencies of  the  company's  business  and  tbe  gen- 
eral course  of  the  manager's  employment  cloth- 
ed him  with  authority  to  execute  a  negotiable 
note  in  its  behalf. 

6.  A  principal  la  under  no  duty  as  to  third 
persons  to  suspect  the  agent  of  exceeding  his 
authority. 

6.  A  corporation  was  charged  with  notice 
that  its  receipts  were  less  than  its  expenses  each 
month,  and  that  Its  general  manager  would,  in 
the  ordinary  and  prudent  conduct  of  its  busi- 
ness, borrow  at  times  the  reonlred  money  to 
meet  these  expeuses,  since  it  did  not  advance 
fonds  to  meet  them.  It  knew,  or  was  negli- 
gent in  not  knowing,  that  a  bank  account  in  its 
name  was  necessary  to  be  kept  where  its  man- 
ager attended  to  its  business,  and  that  Its  man- 
ager would  pay,  by  a  temporary  loan  from  the 
bank,  portions  of  its  current  expense  whi<di 
could  not  be  delayed.  The  manager  made  an 
overdraft  in  a  proportionate  sum  to  these  busi- 
ness necessities.  No  fraud  or  collusion  exist- 
ed between  tbe  bank  and  the  manager.  Held 
sufficient  to  show  authority  of  the  manager  to 
pledge  the  corporation's  oedit  in  making  the 
overdraft 

7.  Where  the  general  manager  of  a  corpo- 
nitl<m  has  implied  authority  to  borrow  money 
in  its  behalf,  the  lender  is  not  bound  to  show 
an  actual  appropriation  of  the  loan  to  the  com- 
pany's use,  in  order  to  charge  the  company 
therewith. 

8.  Where  there  is  no  conflict  in  the  arldence, 
the  Question  presented  is  one  of  law. 

Appeal  from  strict  court,  Lewis  and 
Ghu-ke  county;  Hmry  N.  Blake,  JvO^. 

Two  B^itarate  actJona  by  the  Helena  Na- 
tlonnl  Bank  against  the  B-odcy  Monnteln 
Telegmph  Company.  Verdict  foe  plUntlff 
in  each  action.  Defendant  aroeale  from  w- 
dera  denying  a  new  trial.  One  order  reyns- 
ed,  and  the  other  affirmed. 

These  actions  were  tried  together  In  the 
court  below,  and  will  be  determined  by  this 
court  in  one  opinion.  By  action  No.  877,  the 
plaintiff  sought  to  recover  from  the  defend- 
ant (a  corporation  organized  under  the  stat- 
utes of  Montana)  tbe  sum  of  |350.70,  the 
amount  of  an  alleged  overdraft  of  tbe  de- 
fendant at  the  Second  National  Bank  of 
Helena,  Mont.,  tbe  claim  for  which  was  as- 
signed by  said  bank  to  plaintiff.  The  an- 
swer was  treated  and  considered  by  the  par- 
ties and  the  court  below  as  sufficient  to  pre- 
sent the  Issues  whether  the  general  manager 
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of  the  defendant  was  authorized  expressly 
or  by  implication  to  create  an  overdraft,  aibd 
whether  there  was  a  ratiflcatlon  by  the  de- 
fendant of  the  acts  of  Hs  gen«nl  manager 
In  that  behalf.  By  what  the  defendant  calls 
a  "separate  defense"  to  the  complaint,  it  al- 
leges that  on  or  aboDt  the  7th  day  of  No- 
vember, 1892,  the  plaintiff  advanced  to  <Hie 
C  W.  Bldffway  a  certain  sum  of  money, 
which,  at  the  request  of  Rldgway,  plaintiff 
charged  to  the  defendant,  and  that  Rldgway 
never  had  anthorlty  to  borrow  the  money 
on  behalf  of  the  defendant;  that  the  money 
80  advanced  to  Rldgway  was  used  hy  said 
Rldgway  for  bis  own  benefit,  and  was  never 
paid  to  or  received  by  the  defendant.  By 
the  complaint  In  action  No.  878,  plaintiff 
sought  to  recover  from  defendant  tbe  amount 
of  a  negotiable  promissory  note  for  |200,  al- 
leged to  have  been  made  by  tbe  defendant 
on  October  27,  1802.  to  the  Sec<md  National 
Bank  of  Helena,  and  by  the  payee  assigned 
to  the  plaintiff,  which  note  ccmtained  a 
promise  to  pay  interest  at  the  rate  of  1  per 
centum  per  month  from  its  date,  and  reason- 
able attorney's  fees.  The  note  was  sub- 
scribed, ''Kooky  Mountain  Telegraph  Com- 
pany, by  C.  W.  Rldgway,  G.  M."  The  an- 
swer denies  that  the  defendant  executed  the 
note,  and,  by  a  so-called  "separate  defense," 
denies  that  Rldgway,  who,  as  general  man- 
ager, subscribed  defendant's  name  to  the 
note,  was  authorized  so  to  do,  and  that  the 
money  obtained  by  him  was  not  received 
by  defendant,  but  was  appropriated  by  him 
to  his  own  use.  The  replication  consists  of 
a  denial  that  the  money  obtained  on  the 
note  was  appropriated  by  Rldgway  to  his 
own  use,  and  was  not  paid  to  or  received  by 
the  defendant.  At  the  trial,  the  defendant 
moved  In  each  case  for  judgment  on  the 
pleadings,  which  motions  were  denied.  The 
Issues  were  tried  by  Jury.  When  plaintiff 
rested,  the  defendant  moved  for  nonsuits, 
upon  the  ground  that  the  evidence  did  not 
tend  to  prove  any  anthorlty  on  the  part  of 
Rldgway  to  execute  the  note  In  the  name  of 
tbe  defendant,  or  to  create  the  overdraft  In 
Its  behalf.  The  court  overruled  each  mo- 
tion. The  defendant  offered  no  testimony 
In  either  case.  The  Jury  returned  a  verdict 
for  tbe  plaintiff.  From  the  orders  denying 
defendant's  motions  for  new  trials,  these  ap- 
peals were  taken. 

Defendant  was  organized  In  1886.  Of  the 
three  trustees  named  In  the  certificate,  one 
died  in  1887  or  1888.  The  evidence  failed  to 
disclose  whether  or  not  the  shareholders  or 
directors  ever  held  a  meeting  after  the  forma- 
tion of  the  corporation.  It  was  both  proved 
and  admitted  that  from  April,  1891,  to  No- 
vember 30,  1892,  Rldgway  was  the  general 
manager  of  defendant  corporation,  and  that 
he  executed  and  delivered  the  note  and  cre- 
ated the  overdraft  in  the  name  of  the  defend- 
ant. It  was  also  shown  by  the  evidence 
that  In  1891,  when  Rldgway  first  took  charge 
of  the  business  of  the  company,  its  bank  ac- 


count was  kept  In  Butte,  and  waa  orerdrawn 
in  the  anm  of  $554.54.  all  of  which  the  de- 
fendant knew.  Competent  evidence  was  ad- 
duced establishing  tiie  fact  that  Rldgway 
conducted  and  transacted  all  tbe  ordinary 
business  affairs  of  defendant  and  disclosing 
that  the  defendant  during  tbe  time  that 
Rldgway  was  its  general  manager,  necessa- 
rily bad  fall  knowledge  or  ought  to  have 
known,  that  the  receipts  of  Its  business  were 
not  equal  to  Its  outlay,  and  that  Rldgway,  as 
Its  general  manager,  was  in  the  habit  of  min- 
ing monthly  reports  to  one  W.  A.  Clark  and 
to  one  Marcus  Daly,  or  to  Clark  and  the  Stand- 
ard Publishing  Company,  of  Anaconda,  which 
reports  disclosed  the  difference  between  the 
receipte  of  the  defendant  and  Its  outlay  for 
each  month,  the  d^dt  being  sometimes  as 
great  as  $1,000;  that  these  reports  to  COark 
and  Daly  did  not  show  the  condition  ot  de- 
fendant's bank  account,  nor  contain  any  In- 
formation aa  to  the  note  in  suit,  but  did  show 
the  aggregate  local  receipts  and  expenses; 
that  when  Clark  and  Daly  received  such  re- 
ports, each  would  send  his  check  to  Rldgway 
for  one-half  of  the  monthly  deficit  It  being 
understood  that  tbe  checks  were  to  pay  the 
debts  Incurred  by  reason  of  the  deficit;  and 
that  Rldg^ray,  as  general  manager,  received 
his  Instructions  as  to  the  conduct  of  tbe  busi- 
ness from  Clark  and  Daly,  who,  as  the  evi- 
dence would  indicate,  were  in  control  of  the 
corporation.  It  appeared  in  evidence  that 
some,  at  least,  of  these  reports,  were  filed 
with  defendant's  auditor.  Over  objection 
and  exception  of  the  defendant,  the  court  ad- 
mitted evidence  to  the  following  effect:  That 
when  Rldgway,  on  March  18,  1892,  opened 
the  account  for  defendant  with  the  Second 
National  Bank  of  Helena,  he  exhibited  to  the 
cashier  of  tbe  bank  a  paper  purporting  to 
be  an  authority  from  said  Daly  and  Clark, 
authorizing  him,  as  general  manager  of  tbe 
defendant  to  transact  its  business  in  Helena; 
and  that  afterwards,  about  May  26th,  Rldg- 
way showed  to  the  cashier  a  document  exe- 
cuted by  Clark  and  the  Standard  Publishing 
Company,  of  Anaconda,  of  which  the  follow- 
ing Is  a  copy:  "Know  all  men  by  these  pres- 
ents: That  we,  the  undersigned,  W.  A. 
Clark,  of  Butte,  Montana,  and  the  Standard 
Publishing  Company,  of  Anaconda,  Montana, 
the  members  of  the  Ann  doing  business  un- 
der the  name  of  the  Rocky  Mountain  Tele- 
graph Company,  said  business  being  carried 
on  In  the  state  of  Montana,  do  hereby  cer- 
tify that  C.  W.  Rldgway  has  been  duly  ap- 
pointed by  the  undersigned  as  the  general 
manager  of  said  Kocky  Mountain  Telegraph 
('ouipany,  with  full  power  to  manage  the 
buRlness  thereof,  make  all  necessary  con- 
tracts and  arrangements  for  carrying  on  and 
operating  said  business,  collect  all  amounts 
duo  said  Rocky  Mountain  Telegraph  Com- 
pany from  any  and  all  persons  and  tbe  gov- 
ernment of  the  United  States,  and  to  receipt 
for  same  as  general  manager.  Any  payment 
made  to  him  as  such  general  manager  shall 
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be  coDSldered  and  held  by  the  undersigned 
as  duly  paid  to  said  Bocky  Mountain  Tde- 
graph  Company.  That  said  C.  W.  Rldgway 
has  been  appointed  as  such  gm^ral  manager, 
as  the  Biiccessor  of  L.  O.  Leonard."  Evi- 
dence was  also  admitted  to  show  that  the 
first  overdraft  was  on  April  22, 1882,  and  that 
the  original  note,  of  which  the  note  In  suit 
is  a  renewal,  was  made  February  12,  1892. 
Against  the  objection  of  the  defendant,  evi- 
dence was  ailmitted  showing  that  Rldgway, 
on  Octob»  27,  1802,  succeeded  In  discounting 
at  the  American  National  Bank  of  Helena  a 
note  for  $160,  made  by  liim  In  the  name  of 
the  defendant  company,  indorsed  by  one 
Hawk,  who  afterwards  succeeded  Rldgway 
as  manager,  and  upon  maturity  of  which  note 
the  bank  mailed  a  notice  to  the  defendant  at 
Helena;  and  that  on  Atnll  15,  1893,  the  note 
was  paid  by  Hawk,  who  was  then  the  gen- 
eral manager.  Proof  was  made  from  the 
books  of  the  defendant  that  the  bank  cred- 
ited Hawk,  as  general  manager,  with  the 
amount  so  paid  by  him,  and  also  with  the 
amount  of  a  note  made  by  Rldgway,  In  the 
name  of  the  defendant,  to  the  Merchants' 
National  Bank,  which  note  Hawk  had  paid 
also,  and  that  the  defendant,  after  Rldgway 
left  its  employ,  cliai^d  the  several  amounts 
of  these  notes  against  Rldgway's  personal  ac- 
count; that  on  March  17.  1892,  Rldgway 
gave  to  the  First  National  Bonk  of  Helena  a 
note,  executed  by  him  in  the  name  of  the  de- 
fendant, for  $150,  which  note  was  paid  June 
9,  1882;  and  again,  in  the  following  July, 
gave  a  like  note  in  defendant's  name,  which, 
after  several  renewals,  resulted  in  his  mak- 
ing a  note  In  the  name  of  the  company  for 
$50.55,  which  at  the  time  of  the  trial  remain- 
ed unpaid,  bnt  on  which  were  indorsed  sev- 
eral small  credits,  ranging  tnaa  31  cents  to 
$1.25,  the  items  representing  certain  bills  for 
telegraph  service  rendered  by  defendant  to 
the  First  National  Bank,  and  which  It  was 
■greed  should  be  Indorsed  as  partial  pay- 
ments upon  the  note.  When  Rldgway  left 
the  service  of  the  defendant,  on  November 
SO,  1882,  Its  books  disclosed  an  indebtedness 
by  defendant  to  Rldgway  of  ¥282-27.  This 
amount  was  consumed  by  charging  It  to  Bidg- 
way  on  account  of  the  payment  <tf  the  notes 
mentioned,  made  by  bim  In  the  name  of  the 
company  to  the  Merchants'  and  American 
National  Banks.  It  was  established  by  evi- 
dence, which  went  in  without  objection,  that 
Rldgway,  as  general  manager,  was  In  the 
habit  of  r^mrting  to  Clark  and  Daly,  who 
were  evidently  acting  with  the  consent  of 
and  for  th»  defendant,  the  Incurring  of  debts 
for  necessary  running  expenses  and  outlay 
each  month,  and  that  It  was  only  after  being 
notified  as  to  the  amount  of  tbe  deficit  that 
the  defendant  through  Clark  and  Daly,  or 
Claric  and  Daly  thonselves,  remitted  funds 
to  cover  the  excess  of  outlay  over  receipts. 

Corbett  &  Wellcome,  for  apiwlloat.  Toole 
&  Wallace,  for  respondent 


FIGOTT,  J.  (after  stating  the  facts).  1. 
Appellant  (defendant)  contends  that  Its  mo- 
tion for  Judgment  on  the  pleadings  in  ac- 
tion No.  878  should  have  been  sustained,  up- 
on the  ground  that  the  replication  did  not 
deny  the  averment  In  the  answer  of  want 
of  authority  in  Rldgway  to  execute  the  note 
In  Its  behalf;  the  theory  being  that  such 
averment  was  new  matter,  constituting  a 
defense,  and  therefore  admitted  for  want  of 
denial.  We  are  satisfied  that  the  averment 
Is  not  new  matter.  Ultimate  facts  only 
should  be  pleaded.  Plaintiff  pleaded  the  ul- 
timate fact  according  to  its  legal  effect,  by 
alleging  that  defendant  made  the  note.  Thla 
ultimate  fact  the  defendant  denied.  Cor- 
porations necessarily  act  entirely  through 
agents  In  all  transactions  having  no  relation 
to  the  corporation  In  Its  corporate  cai>acity, 
and,  under  the  statement  that  the  corpora- 
tion executed  tbe  note,  plaintiff  would  have 
been  entitled  to  prove  that  any  authorized 
agent  of  the  corporation  issned  the  papw  in 
its  behalf.  The  denial  in  the  answer  raised 
the  issue  whether  the  note  was  executed 
by  the  corporation  through  any  authorised 
agency.  It  was  not  necessary  in  law,  under 
tbe  Issue  raised  by  the  averment  and  denial 
of  the  making,  for  plaintiff  to  prove  that 
Rldgway  had  authority  to  act;  and  tbe  Bo- 
called  "separate  defense"  was.  In  legiU  ef- 
fect, but  a  claim  that  one  certain  person 
was  without  legal  authority  to  perform  that 
which  plaintiff  charged  the  corporation  with 
d<^ng;  non  constat  that  some  duly-empow- 
ered agent  did  not  deliver  the  note.  As 
a  matter  of  pleading,  as  distinguished  from 
evidence,  it  was  unimportant  whether  or 
not  Rldgway  possessed  the  power  to  bind 
the  corporation.  The  manner,  as  well  as  the 
means,  of  execotlcw.  Is  mere  evidence.  That 
portion  of  the  answer  setting  up  so-called 
"separate  defense*'  consists  of  evidential 
matter,  the  proof  of  which  might  or  might 
not  become  material  on  the  trial.  Viewing 
It  in  the  light  most  favorable  to  defendant, 
the  nepax&te  defense  pleaded  was  wholly 
evidence,  and  therefore  redundant.  Nor 
might  defendant,  by  answer,  limit  the  issue 
to  the  question  of  Rldgway's  authority.  We 
have  dwtit  upon  this  question  of  pleading 
for  the  reason  that  appellant  has  so  strenu- 
ously and  seriously  defended  its  position. 

The  Issues  made  by  tbe  pleadings  iu  No. 
878  were,  upon  trial,  narrowed  to  tbe  ques- 
tion whether  Rldgway  was  clothed  with  au- 
thority to  make  the  note  in  defendant's 
name,  and  whether,  In  tbe  absence  of  such 
authority,  the  defendant  ratlfled  bis  act  In 
Its  behalf.  If  there  was  any  substantial 
evidence  tending  to  prove  such  authority  or 
such  ratification,  the  duty  would  devolve  tip- 
on  this  court  to  determine  the  many  errors 
claimed  to  have  l)een  committed  by  the  court 
below  tn  admitting  evidence,  unless,  nnder 
the  competent  evidence,  the  Jury,  as  a  mat- 
ter of  law,  ought  to  have  found  for  plaintiff. 
Upon  careful  consldetatlon  of  all  the  evl< 
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dence  In  the  record,  we  are  of  opinion  that 
plaintiff  failed  to  make  a  case  for  the  jurr, 
and  the  conrt  should  have  granted  the  mo- 
tion for  nonsuit.  An  agent  with  {general  au- 
thority to  manage  bis  principal's  business 
has,  by  virtue  of  his  employment,  no  implied 
authority  to  bind  his  principal  by  mailing  a 
negotiable  instrument.  Such  authority  must 
be  expressly  conferred,  or  be  necessarily 
implied  from  the  exigencies  and  the  general 
course  of  the  particular  employment,  or  the 
act  must  be  ratiSed  by  the  principal.  See 
Mecbem,  Ag.  i  398.  This  rule  la  applicable 
to  the  managing  agent  or  general  manager 
of  s  nontrading  corporntlon,  as  well  as  to 
the  agent  of  natural  persons.  Cattle  Co.  t. 
Foster  (N.  M.)  41  Pac.  523;  Edwards  v.  Wa- 
ter Co.  (Xev.)  34  Pac.  381;  Thomp.  Corp.  S 
48C0.  The  power  given  to  the  business  man- 
ager of  such  a  corporation  to  transact  Its 
business  does  not  authorize  him  to  bind  the 
corporation  as  maker  of  a  negotiable  note. 
CulTer  V.  LeoTy,  19  La.  Ann.  202;  Cattle  Co. 
T.  Foster,  supra.  The  EngliRb  rule  Is  even 
more  strict  than  the  American.  See  In  re 
Cnnnlngham,  36  Ch.  Dir.  532.  Argument  is 
not  needed  to  show  the  extraordinary  and 
well-nigh  unlimited  power  conferred  upon 
an  agent  who  has  authority  to  make  nego- 
tiable  notes  In  his  principal's  name.  An 
agent  with  such  authority  has,  for  practical 
purposes,  full  power  to  wreck  the  corpora- 
tion by  putting  out  its  iMiper,  to  which  pa- 
per, In  the  hands  of  a  good-faith  indorsee 
before  maturity,  no  defense  can  be  made. 
As  said  by  Mr.  Justice  Cooley  In  New  York 
Iron  Mine  t.  First  Nat.  Bank,  39  Mich.  644 
(a  case  Involving  questions  akin  to  those  aris- 
ing In  the  case  at  bar):  "The  issuing  of 
promissory  notes  is  not  a  power  necessarily 
incident  to  the  conduct  of  the  business  of 
mining,  and  It  Is  so  susceptible  of  abuse,  to 
the  Injury,  and.  Indeed,  to  the  utter  destruc- 
tion, of  a  corporation,  that  It  is  wisely  left 
by  the  law  to  be  conferred,  or  not,  as  the 
prudence  of  the  board  of  directors  may  de- 
termine." The  doctrine  approved  by  us 
finds  clear  expression  In  the  opinion  of  the 
supreme  court  of  Arkansas  in  Geyer  v.  King, 
34  3.  W.  S9.  The  opinion  in  that  case  con- 
tains a  review  of  the  authorities,  and  a 
thorough  exposition  of  the  principles  ap- 
plicable to  the  case  at  bar.  The  presump- 
tion of  law  is  more  strongly  opposed  to  an 
implied  authority  to  execute  negotiable  In- 
struments than  to  do  anything  else,  and  even 
where  there  Is  a  general  authority  "to  trans- 
act all  business,"  or  "to  do  all  lawful  acts 
concerning  all  the  principal's  business  of 
whatever  nature  or  kind  soever,"  it  is  very 
generally  held  that  the  power  to  execute 
bills  or  notes  Is  not  included.  Tied.  Com. 
Paper,  3  77. 

The  case  at  bar  is  to  be  distinguished  in 
Its  fnets,  or  upon  principle,  from  all  the  cas- 
es cited  by  plnlntlfT,  with  the  possible  excep- 
tion of  Grommes  v.  Sullivan,  26  C.  C.  A.  320, 
SI  Fed.  45.    We  believe  the  doctrine  an- 


nounced in  that  case  to  be  contrary  to  the 
great  weight  of  authority,  and  that  It  should 
not  be  followed.  In  Glidden  &  Joy  Varnish 
Co.  V.  Interstate  Nat  Bank,  16  C.  C.  A.  534, 
G9  Fed.  912,  upon  which  plaintiff  so  much 
relies,  the  facts  were  that  the  defendant  was 
a  trading  and  manufacturing  corporation  of 
Ohio,  having  a  branch  In  Missouri,  at  which 
a  large  business  was  carried  on.  In  the  pur- 
chase and  working  up  of  raw  material,  and 
the  sale  of  the  finished  product  over  a  large 
territory.  This  branch  was  conducted  by  a 
general  agent  and  manager,  who  was  in  full 
control  of  all  departments  of  the  business 
conducted  In  Missouri,  and  managed  all  Its 
affairs,  financial  and  otherwise,  with  the 
knowledge  and  consent  of  the  corporation, 
and  usually  without  direction  or  overaight 
by  its  officers.  From  time  to  time  he  report- 
ed to  his  principal,  and  some  of  his  reports 
showed  entries  of  bills  payable.  This  gen- 
eral manager  made  notes  In  the  name  of  the 
corporation,  by  himself  as  treasurer;  and, 
upon  the  trial  of  an  action  upon  them,  it  was 
proved  that  the  president  knew  that  the 
manager  had  been  signing  all  the  bills  i>ay- 
able  made  by  the  Missouri  branch,  for  goods 
purchased.  The  president  of  the  corpora- 
tion testified  that  It  was  the  natural  order  of 
things  for  the  manager  to  procure  their  dis- 
count by  Indorsing  them  as  treasurer,  and 
that,  if  the  money  was  required  in  an  emer- 
gency, he  supposed  the  agent  would  tie  ex- 
pected to  make  notes  for  the  corporation, 
and  cause  them  to  be  discounted.  Under 
these  circumstances,  the  court  held  the  Jury- 
warranted  In  finding  the  agent  clothed  with 
Implied  authority  to  execute  the  notes.  Id 
the  course  of  the  opinion,  the  court  made 
some  observations  not  necessary  to  a  deci- 
sion, to  the  effect  that  the  general  manager 
of  a  manufacturing  and  trading  corporation, 
who  is  authorized  to  buy  and  sell  goods,  to 
carry  on  the  business,  and  to  take  and  dis- 
count promissory  notes  for  his  principal.  Is 
thereby  vested  with  implied  power  to  execute 
notes  for  his  principal,  and  that  such  general 
agent  Is  presumed  to  have  the  same  authori- 
ty to  execute  notes  in  behalf  of  the  corpora- 
tion that  a  reasonably  prudent  merchant  or 
manufacturer  has  to  make  notes  for  himself. 
These  observations  were  obiter  dicta.  In 
all  the  other  cases  cited  by  plaintiff  there 
was  express  or  Implied  authority  In  the 
agent,  a  ratification  of  bis  acts,  usage  rising 
to  the  dignity  of  a  custom,  or  estoppel.  For 
example,  In  Bates  v.  Iron  Co.,  7  Mete.  (Mass.) 
224,  the  managlug  agent  of  a  manufacturing 
corporation  executed  a  note  In  its  name  for 
the  amount  of  wages  admittedly  due  from 
his  principal.  The  court  was  inclined  to  the 
opinion  that  the  directors  had  held  the  agent 
out  as  authorized  to  make  notes,  and  might 
well  have  put  the  decision  reached  upon  that 
fact.  Whatever  may  be  the  principle  ap- 
plicable In  this  respect  to  trading  or  manu- 
facturing corporations,  there  is  nothing  In  the 
nature  of  the  business  oC  a  corporation  or- 
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ganlsed  tor  Qie  purpose  of  iijfeniing  a  tele- 
graph line,  or  of  the  duUee  of  Ita  general 
manager,  which  ImpUea  anttuuitsr  In  sncb 
agent  to  make  negotiate  papw.  Ozaft 
Ralhroad  Co.,  160  Ifoas.  20T,  S2  N.  B.  020. 

There  was  no  «q;>re8s  authority  conferred 
upon  Rldgwar  to  make  the  notes  in  behalf 
of  the  defendant.  If  the  admissibility  of 
the  document  alleged  to  hare  been  Issued  by 
Clark  and  the  Standard  Company  be  conced- 
ed, we  find  that  It  merely  ccoiferred  upon 
Rl^way  "fun  power  to  manage  the  bustnesa 
of  the  Rocky  Mountain  Telegraph  Company, 
and  make  all  necessary  contracts  and  arrange- 
ments in  carrying  on  and  opentlng  said  busi- 
ness." Tbla,  under  the  authority  of  the  ad- 
judicated cases,  and  upon  prind^e,  was  In- 
snffldent  Nor  was  such  power  necessarily 
Implied  from  the  exigencies  or  general  course 
of  the  business.  New  York  Iron  Mine  t. 
First  Nat  Bank,  supra.  Neither  was  there 
a  ratlfleatlon  by  defendant  of  the  acts  of 
RIdgway,  nor  a  recognition  of  the  note  as  Its 
paper.  Neither  was  there  proof  of  custom, 
habit  oe  course  of  business  pursued  de- 
fendant or  by  lUdgway.  from  which  his  au- 
thority to  make  negotiable  notes  conld  be 
Implied  or  Inferred.  On  tbree  occasions.  It 
1b  true,  he  did  execute  notes  In  the  def^id- 
ant*B  name,  but  there  Is  no  proof  that  these 
Instances  were  erer  brought  to  Its  knowledge 
until  after  RIdgway  ceased  to  be  Its  man- 
ager. Blwell  T.  Railroad  Oa  (Wash.) 
Pac.  876.  Nor  was  there  sufflcdent  pnUldty 
in  the  doing  of  the  acts  mentioned  to  war- 
rant the  Inference  that  defendant  had  knovri- 
edge  of  them.  The  drawing  of  checks  by 
Rldgw^  against  tte  fnnds  of  the  defmdant 
did  not  t«id  to  establish  a  usage  as  to  the 
glTlng  of  n^tlable  promissory  notes.  Cat- 
tle do.  Foster,  supra.  The  def«idant  was 
not  negligent  In  falling  to  obtain  Information 
In  respect  of  the  notes.  In  order  to  charge 
the  defendant  upon  the  prlm^le  of  negli- 
gence^ there  must  have  been  a  duty  dert^v- 
Ing  npon  defoidant  and  a  ne^ect  to  perform 
that  duty.  The  duty  of  suspecting  Its  agent 
of  exceeding  his  anUiority  was  not  Incum- 
bent upon  it  It  was  Justified  In  trustli^  to 
the  presumption  that  he  would  act  within 
the  sphwe  or  wUt  of  the  power  del^ated  to 
him.  Moveorer.  the  i«yee  of  the  note  was 
bound  to  know  that  the  law  would  not 
charge  the  defendant  upon  a  note  executed 
an  agent  not  clothed  with  the  powa  to 
act  In  that  behalf. 

Plaintiff  acquired  Uie  note  by  assignment 
not  by  Indorsement  and  ttaerefOTe  acquired 
no  better  tltte  that  had  the  payee.  Indeed, 
as  between  the  parties,  the  cdKtet  of  the  note, 
if  binding  on  defendant  was  an  account 
stated  in  writing,  containing  an  express  pimn- 
ise  to  pay  the  amount  found  to  be  owing,  and 
the  tnrthCT  promise  to  pay  interest  thereon  at 
the  rate  of  1  per  centum  per  month  snd  rea- 
Honahle  attorn^'s  fees.  But  the  question 
Is  not  as  to  the  effect  of  the  note  under  the 
circumstances  of  the  particular  case,  but  of 


the  poTOT  In  the  agent  to  eueute  an  instru- 
ment negottaUe  in  form,— oourler  without 
luggage,"— which  In  the  bands  of  an  Indorsee 
In  doe  coarse  wonld  not  be  open  to  defenses. 
We  do  not  wish  to  be  understood  as  denying 
the  right  of  plaintiff  to  malntian  an  action 
tor  recovery  of  the  debt  (If  any  there  was) 
for  which  RIdgway  attempted  to  make  the 
note.  No  such  question  arises,  since  the  imly 
subject  of  the  action  la  the  supposed  note, 
and  the  only  cause  of  action  is  the  fisUure  Mt 
the  defendant  to  perform  the  alleged  con- 
tract contained  in  the  note.  For  the  forego- 
ing reasons,  the  order  appealed  from  in  ac- 
tion No.  glS  is  reversed,  and  the  cause  re- 
manded for  a  new  trlaL  Reversed  and  re- 
manded. 

2.  Action  No.  877  presente  the  questitm 
whether  RIdgway,  the  genvtal  manager, 
was.  under  the  facte  disclosed  by  the  evi- 
dence, authorised  to  pledge  the  credit  of  Us 
principal  for  the  overdraft  'of  $35a  We  are 
cleariy  of  opinion,  nndnr  the  facte  admitted 
and  those  proved  without  ol^ectlon  on  Qa 
part  of  tbM  defwdant  that  the  apparakt 
power  was,  by  impIlcatioaT  delegated  to  him. 
He  was  tiw  general  manner  of  the  defend- 
ant in  full  charge  of  tts  ordinary  buslnees 
and  transactions.  The  defendant  Is  charged 
with  notice  that  the  rectipte  of  tiie  business 
were  much  less  than  the  outlay  each  month, 
the  deficit  during  om  m<mth  being  In  excess 
of  flfOOOL  It  knew,  or  ought  to  have  known, 
that  Its  gennal  manager  would.  In  the  ordi- 
nary and  prudent  conduct  of  the  business 
intrusted  to  him,  borrow  from  time  to  time 
such  mon^s  as  were  requisite  to  meet  these 
expenses.  It  knew  that  it  did  not  advance 
funds  In  anticipation  of  a  deficit  It  must 
have  known,  and  was  negligent  If  it  did  not 
know,  that  a  bank  account  in  Ito  name  was 
pnq>er  and  necessary  to  be  kept  at  H^na 
by  the  manager.  It  ought  to  have  known 
that  the  agent  would  probably  provide  for 
pi^ng  Qiat  portion  of  the  current  expenses 
the  liquidation  of  vAlch  could  not  be  delay- 
ed, by  oMalnIng  a  temporary  loan  from  the 
defendant's  bsoker. 

l!1ie  corporation  had  power  to  borrow  mon- 
ey so  far  as  necessary  to  effectuate  Its  legiti- 
mate purposes.  Hie  trustees  were  its  busi- 
ness agents,  and  in  then  resided  Ite  entire 
power  tow^dng  the  transactions  of  Ite  busi- 
ness, and  they  possessed  this  power,  the  del- 
egation of  which  by  them  to  the  general 
managw  the  law  sanctioned.  That  power, 
so  far  as  it  was  to  be  exercised  by  reason  of 
temporary  necessity  from  day  to  day  or 
month  to  month,  was,  by  i^aln  and  unmls- 
tekable  implication,  delegated  by  the  trus- 
tees to  RIdgway.  No  fraud  or  collusion  is 
charged  to  have  existed  between  the  bank 
making  the  loan  and  Rldg\^;  nor  was  the 
amount  of  the  loan  so  disproportionate  to 
the  business  transRctlons  carried  on  by 
RIdgway  as  to  suggest  to  the  lendw  that 
Bldgway  might  be  obtelnlng  the  money  for 
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his  owli  use;  nor  was  tt  secAsary  for  the 
plaintiff  to  show  an  actnal  ai^roptlation  to 
defendant's  use.  Tbomp.  Corp.  H  6708, 6707. 
Neither  Is  It  to  be  presumed  that  the  agent 
acted  In  bad  faith.  On  the  contrary,  as  be- 
tween defendant  and  plaintiff,  the  presnmp- 
tion  of  right  acting  upon  the  part  of  the 
agent  is  Indulged.  While  persons  dealing 
with  agents  of  corporations  are  required  to 
take  notice  of  the  extent  ot  the  powers  con- 
ferred, to  require  them  to  have  knowledge 
of  the  propriety  of  Its  exercise  In  tiie  iiartie- 
ular  case  wonld  often  result  In  gross  Injna- 
tlce;  "especially  Is  ttiis  so  where  the  agent 
or  officer  of  the  corpwation  which  exercises 
the  power  at  the  time  represents  the  corpo- 
ration, and  speaks  for  It  In  giving  Informa- 
tion as  to  the  circumstances  under  which  It 
Is  executed."   Id.  f  4880. 

We  have  examined  all  the  cases  dted  by 
defendant,  as  well  as  many  others,  and  find 
none  of  them  conflicting  with  the  principles 
declared  in  this  opinion  to  be  applicable  to 
the  facts  here  shown  to  exist.  The  allega- 
tions ot  the  complaint  were  established  by 
admissions  of  the  defendant,  and  by  credi- 
ble evidence,  and  were  undisputed  by  counter^ 
vailing  proof.  Where,  !n  a  civil  action,  the 
facts  are  admitted  or  undisputed,  or  where 
the  evidence  Is  "all  In  one  direction,"  the  only 
qucBtlons  for  decisions  are  those  of  law. 
There  being  no  conflict  In  the  evidence,  and 
the  proofs  being  such  that  reasonable  men 
could  come  to  but  one  conclusion  upon  them, 
the  case  presents.  In  effect,  an  agreed  state- 
ment of  facts.  Emerson  v.  Ditch  Co.,  IS 
Mont.  247,  44  Pac.  960;  2  Thomp.  Trials.  H 
2245,  2202;  Railway  Co.  v.  WiUIamBon  (Ind. 
Snp.)  3  N.  B.  814;  Town  ot  Orleans  v.  Pratt, 
09  U.  8.  670;  Grand  Chute  v.  WInegar,  15 
Wall.  8K>;  Cshlll  v.  Railway  Co.,  20  C.  C.  A. 
181,  74  Fed.  288;  Martin  v.  Ward,  69  Cal. 
132,  10  Pac.  276;  Bank  v.  GaUand  (Wanh.> 
45  Pac.  35.  The  order  denying  a  new  trial 
of  action  Xo.  877  Is  afiirmed.  Affirmed. 

PEMBERTOX,  C.  J.,  and  HUNT,  J.,  con- 
cur. 


Id  re  FOLEY'S  ESTATE. 

SMITH  T.  FOLEY  et  al. 

(So.  1,518.) 

(Supreme  Court  of  NeTada.   Jan.  24.  1808.) 

Admix isTRATioM  of  Estates— Partial  Distkibu- 
TiON— RiouTs  or  Qhavtbb  op  Ubik— Dkscbnt. 

1.  The  juritulictiou  of  the  district  court  to  ad- 
mii)istt>r  proVate  matters  is  ^verned  by  the 
principles  and  ruloR  of  practice  formerly  ap- 
plied to  the  probflte  court. 

2.  Hon.  St.  §S  2919,  2921,  2922,  provide,  that 
any  heir,  devisee,  or  IcKatee  may  petition  to 
have  his  share  of  the  decedent's  estate  given 
him,  which  application  nmy  be  resisted  l)y  any 
person  interested,  or  that  any  other  heir,  devi- 
see, or  legatee  mny  make  a  similar  application 
for  himself,  and  if  the  share  of  the  applicant 
may  be  allowed,  without  injury  to  creditora. 
the  conrt  shaW  make  a  decree  in  conformity 
with  the  petition.    Hdd  that,  in  a  proceeding 


for  psttial  distribatfou  on  petition  of  the  de- 
cedent's widow,  the  court  cannot  distribute  any 
part  of  the  property  of  the  estate  to  parties 
claiming  title  thereto  ai  grantees  of  the  widow. 

3.  In  a  proceeding  for  a  partial  distribution  of 
a  decedent's  estate,  the  question  is  not  properly 
before  the  court  to  determine  whether  all  the 
property,  or  only  the  separate  property  of  dece- 
dent, was  embraced  In  an  agreement  between 
the  widow  and  the  other  heirs  for  a  dutribn- 
tion  of  the  estate. 

4.  Gen.  St.  §  2981,  provides  that  an  intes- 
tate's property  shall  descend  to  the  surviving 
husband  or  wife,  and  to  the  descendants,  in  cer- 
tain proportions,  and.  in  case  of  no  issue,  to  the 
surviving  husband  or  wife  and  father  in  equal 
shares,  and.  If  no  issue,  husband,  wife,  or  fa- 
ther, in  equal  shares  to  the  brothers  and  as- 
ters, provided  that,  if  deceased  left  a  mother, 
she  should  take  an  equal  share  with  the 
brothers  and  sisters.  Heid  that,  under  such 
statute,  one-half  the  estate  of  an  intestate  who 
leaves  no  issue  descends  to  the  sorriving  wife, 
and  the  other  half,  in  eqnal  shares,  to  the 
mother,  brothers,  and  sisters  of  deceased. 

Appeal  from  district  court,  Washoe  county; 
Charles  E.  Mack,  Judge. 

Administration  of  the  estate  of  M.  D.  Fo- 
ley, deceased.  Petition  of  Mrs.  Oscar  J. 
Smith,  former  widow,  for  a  partial  distribu- 
tion. John  D.  Foley  and  others,  heirs,  an- 
swered. From  a  decree  of  distribution,  the 
petitioner  appeals.  Reversed. 

W.  E.  F.  Deal,  Robert  H.  Clarke,  Thomas 
Wren,  and  Charles  A.  Jones,  for  appelant. 
George  W.  Baker,  R.  R.  Blgelow,  and  T.  V. 
Julian,  for  respondents. 

BOXXIFIEU).  J.  On  the  26th  day  of 
July,  1804,  M.  D.  Foley  died  Intestate  and 
without  Issue,  seised  and  possessed  of  an  es- 
tate, real  and  personal,  situated  In  Washoe 
and  Eureka  counties,  state  of  Xevada,  and 
leaving,  as  his  heirs  at  law,  Minnie  D.  Fdey, 
his  wife,  John  D.  Foley,  Jeremiah  D.  Foley, 
Edmund  D.  Foley,  his  brothers,  Anna  D. 
Foley,  his  sister,  and  Johanna  Fol^,  Us 
mother.  On  the  20th  day  of  August,  1801, 
Minnie  D.  Foley  was  duly  appointed  admin- 
istratrix of  said  estate,  and,  as  such,  entered 
upon  the  duties  of  her  office,  and  continued 
therein  nntil  she  Intermarried  with  Oscar  J. 
Smith,  when,  on  the  16th  day  of  May,  1800, 
W.  E.  Griffin  was  appointed  administrator  of 
said  estate.  The  Inventory  and  appraise- 
ment of  the  pn^ierty  of  the  estate  situated 
In  Washoe  county  was  filed  August  12,  18M, 
and  did  not  disclose  the  character  of  said 
property,  whether  It  was  community  or  sep- 
arate prop«*ty.  The  property  was  appraised 
at  the  value  of  ^157,810.  On  the  17th  day  of 
September,  18SH,  the  appellant  and  respond- 
ents entered  Into  a  written  agreement,  of 
which  the  following  Is  a  copy,  to  wit:  '*TOIa 
agreement,  made  and  entered  Into  this  17th 
day  of  September,  1S91,  by  and  between 
Jeremiah  Ii'ol^,  son  ot  Mrs,  Johanna  Foley, 
and  brother  of  M.  D.  Foley,  deceased,  and 
John  D.  Foley,  son  of  Mrs.  Johanna  Fcdey. 
and  brother  of  M.  D.  Foley,  deceased,  and 
Edmund  D.  Foley,  son  of  Mrs.  Johanna 
Foley,  and  brother  of  M.  D.  Foley,  deceased, 
and  Anna  D.  Foley,  daughter  of  Mrs.  Jo- 
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'  banna  Foley,  and  sister  of  M.  D.  Foley,  de- 
ceased, and  Jcdianna  Foley,  mother  of  M.  D. 
Foley,  deceased,  and  Minnie  D.  Foley,  sur- 
TlTlng  wife  of  M.  D.  Foley,  deceased  (all 
of  whom  are  heirs  at  law  of  said  M.  D.  Fo- 
ley, deceased,  who  died,  Intestate,  at  Reno, 
Nevada,  on  July  2flth,  and  whose  es- 

tate Is  now  being  administered  upon  by  the 
district  court  of  the  state  of  Nerada,  Washoe 
county),  wltneeseth:  That  said  parties  here- 
to, In  consideration  of  the  sum  of  one  dollar 
to  each  in  hand  paid  by  the  other,  do  hereby 
covenant  and  agree,  each  with  the  other,  that 
all  the  estate  of  said  M.  D.  Foley,  deceased, 
subject  to  distribution  by  said  district  court, 
or  by  any  other  court,  In  any  other  state  or 
territory,  may  and  shall  be  distributed  as 
follows:  One-half  thereof  to  Minnie  B.  Fo- 
ley, BurrlTlng  wife  of  M.  B.  Foley,  deceased, 
and  the  other  half  thereof  to  be  divided  and 
distributed  to  Johanna  Foley,  mother  of  said 
deceased,  Jeremiah  Foley,  brother  of  said 
deceased,  John  D.  Foley,  brother  of  said  de- 
ceased, Edmund  D.  Foley,  brother  of  said 
deceased,  and  Anna  D.  Foley,  sister  of  said 
deceased,  share  and  share  alike.  In  witness 
whereof    •    •  On  July  12,  1895,  the 

appellant  (then  Minnie  D.  Foley)  filed  her 
petition,  praying  for  a  partial  distribution  of 
said  estate,  one-half  to  her,  and  one-half  to 
the  respondents,  as  the  heirs  at  law  of  said 
deceased,  making  no  mention  of  the  char- 
acter of  the  property,  whether  community  or 
-separate  property,  or  both.  The  court  set 
the  hearing  of  this  petition  for  the  2Sd  day 
of  September,  189.'^,  but  no  hearing  was  ever 
had  thereon.  On  December  81, 1896,  the  ap- 
pellant filed  what  was  designated  and  treat- 
ed as  an  "Amended  Petition  for  Partial  Dis- 
tribution" of  said  estate,  showing  that,  since 
the  filing  of  her  original  petition,  she  had  in- 
termarried with  Oscar  J.  Smith.  The  amend- 
ed  iwtltlon  contains  a  list  and  description  of 
what  the  petitioner  claimed  was  community 
property,  and  It  Is  alleged  that  all  of  said 
property  belongs  to  the  petitioner  as  the  sur- 
viving wife  of  said  M.  D,  Foley,  deceased, 
and  It  contains  a  list  and  description  of  what 
she  claimed  was  the  separate  property  of  the 
deceased;  and  It  Is  alleged  that  the  petition- 
er and  said  other  heirs  "have,  by  an  agree- 
ment in  writing,  agreed  that  the  said  estate 
subject  to  distribution,  to  wit,  the  separate 
property,  shall  be  divided  as  follows:  One- 
half  thereof  to  your  petitioner,  and  one-balf" 
to  the  respondents;  and  petitions  prayed 
that  the  community  property  be  set  apart 
and  delivered  to  her,  and  that  the  separate 
property  be  partially  distributed  among  the 
heirs  of  said  deceased,  one-half  to  the  peti- 
tioner, and  one-half  to  the  respondents.  To 
tblB  petition  Is  annexed  the  said  agreement 
of  date  17th  day  of  September,  1894,  and 
made  part  thereof.  The  respondents,  by 
their  answer,  deny  that  any  portion  of  said 
estate  was  or  Is  community  property,  and 
allege  that  the  whole  thereof  was  the  sep- 
arate property  of  the  said  M.  D.  Foley,  de- 


ceased; deny  "that  as  surviving  wife  said 
Mrs.  Oscar  J.  Smith,  the  petitioner.  Is  en- 
titled to  all  of  the  community  property  of 
which  said  M.  D.  Foley  died  seised  or  pos- 
sessed, or  of  any  of  the  property,  either  com- 
munity or  separate  property,  owned  by  the 
said  deceased  at  the  time  of  his  death,  save 
and  except  the  one-half  of  said  property, 
whether  same  be  community  or  separate; 
and  In  this  behalf  allege  that  heretofore,  to 
wit,  on  the  17th  day  of  September,  1894,  and 
within  sixty  days  after  the  death  of  said  M. 
D.  Foley,  and  after  letters  of  administration 
upon  the  estate  of  M.  D.  Foley,  deceased,  had 
been  duly  Issued  out  of  this  court  to  said 
Minnie  D.  Foley  (now  Mrs.  Oscar  J.  Smith), 
the  said  petitioner  herein  and  these  respond- 
ents entered  Into  a  written  agreement  with 
reference  to  the  distribution  of  the  estate  of 
said  M.  D.  Foley,  deceased,  which  agreement 
is  In  words  and  figures  following,  to  wit: 
[The  said  agreement  of  17th  day  of  Septem- 
ber, 1894,  is  set  out  In  the  answer.)"  They 
likewise  allege  that,  at  the  time  of  the  exe- 
cution of  said  agreement,  the  said  estate, 
and  the  whole  thereof,-  was  being  adminis- 
tered upon  In  said  district  court;  that  the 
whole  thereof  was  then,  ever  since  has  been, 
and  still  Is,  the  subject  of  distribution  by  or- 
der of  the  court;  that  said  agreemrat  was 
made  and  raecuted  by  the  parties  thereto  for 
the  purpose  of  settling  any  question  of  dis- 
pute that  might  arise  between  them  as  to 
the  character  of  the  property  of  the  de- 
ceased, and  for  the  purpose  of  saving  the  ex- 
pense of  any  litigation  growing  out  of  an 
examination  as  to  the  character  of  said  prop- 
erty, whether  community  or  separate;  and 
they  pray  that  the  whole  of  said  estate, 
whether  community  or  separate  property,  be 
distributed,  after  the  payment  of  the  debts, 
—one-half  thereof  to  llrs.  Oscar  J.  Smith,  as 
the  surviving  wife  of  M.  D.  Foley,  deceased; 
and  the  other  half  to  the  respondents.  In  ac- 
cordance with  the  said  agreement.  On  the 
9th  day  of  February,  1897,  upon  consent  and 
agreement  of  the  parties  hereto  duly  given 
and  made  ih  open  court,  an  undivided  one- 
half  of  said  estate  was,  by  order,  judgment, 
and  decree  of  the  court,  distributed  to  the 
petitioner,  Mrs.  Oscar  J.  Smith,  as  the  sur- 
viving wife  and  heir  of  said  deceased.  The 
question  as  to  the  character  of  the  property 
of  the  estate,  whether  community  or  sepa- 
rate property,  and  all  questions  concerning 
the  rights  of  the  respective  parties  to  the 
other  half  of  the  estate,  were  reserved  by  the 
court  for  future  hearing,  consideration,  and 
determination. 

On  the  2d  day  of  July,  1897,  the  matters 
with  respect  to  said  questions  and  the  rights 
of  said  parties,  reserved  as  aforesaid,  came 
on  to  be  heard.  It  was  stipulated  and  agreed 
by  the  counsel  of  the  respective  parties.  In 
open  court,  that  the  character  of  the  properiy 
was  as  claimed  to  be  and  described  In  the 
petition  of  Mrs.  Oscar  J.  Smith,  except  100 
shares  of  the  Spring  Valley  water  stock,  and 
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Hut  that  was  of  the  s^narate  ptopeitj.  It 
appeals  that  tba  valne  of  the  community 
property  greatly  exceeds  the  value  of  the 
separate  property.  A  Jnry  was  impaneled, 
uid  spedal  IsnieB  ftamed  and  submitted  to 
them  tor  their  answer,  wlUi  respect  to  said 
agreement  The  Jury  returned  their  answer 
to  the  sereral  qneatlotts  submitted  to  them, 
which  the  court  ratified,  conflrmed,  and 
adopted  as  its  findings  on  the  questions  sub- 
mitted; and  the  conrt  found  said  agreement 
to  be  a  full  and  complete  settlement  of  all 
the  property  rights  of  said  partly  la  said 
estote,  In  the  pn^rtlon  of  one-half  to  the 
petitioner,  Mrs.  Oscar  J.  Smith,  and  the  oth* 
a  half  in  equal  shares  to  said  respondents, 
and  ordered,  adjudged,  and  decreed  that  mjh 
undivided  one-haU  of  all  tlie  property  of  said 
estate  describing  it,  and  inclnding  the  com- 
munity as  well  as  the  separate  property,  real 
and  personal,  "be,  and  the  same  Is  hereby, 
distributed  to  said  Johanna  Foley,  John  D. 
Foley,  Jeremiah  D.  Foley,  Bdmund  Fol^, 
and  Anna  Foley,  share  and  share  alike,  ujxm 
the  execution  of  a  bond  by  them,"  etc.,  "tor 
the  payment  to  W.  B.  Oriffin,  administra- 
tor,*' ete.,  "of  their  proportion  of  the  debts 
of  said  estate,  whenevar  required  so  to  do, 
and  Di  th^  ivoportion  of  the  expenses  of 
the  administration  of  said  estate."  From 
this  decree^  Mrs.  Oscar  J.  Smith,  the  surrlT- 
Ing  wife,  ^peals.  The  rectnd  presents  26 
assignments  of  ezxor,  many  of  which  have 
been  elaborately  and  learnedly  argued,  and 
a  great  number  of  stations  of  authorities 
given  by  counsel  of  the  respective  parties. 
WhUe  we  find  these  argoments  and  authori- 
ties are  interesting  and  instructive,  we  deem 
it  not  necessary  to  pass  upon  many  of  the 
questions  presented  and  discussed. 

The  paramount  question  is  whethw  the 
cou^  In  a  ivoceedlng  for  the  partial  distrlbu- 
tioo  of  the  estate  of  the  decedent,  exceeded 
its  authority  In  distributing  to  the  respond- 
oits  one-half  of  the  whole  estate^  or  whether 
the  decree  so  diatrlbutlng  a  part  of  the  com- 
munity pcapaty  is  erroneous.  The  conten- 
tion of  counsel  fw  appelant  Is,  substantial- 
ly, that  In  such  proceeding  no  one  but  an 
heir,  devisee,  or  legatee  is  entitled  to  petition 
for  or  have  distribution  made  to  him,  and 
tiiat  the  court  is  not  dothed  with  legal  au- 
thority to  decree  distribution  to  any  other 
class  of  chUmants;  that  with  respect  to  the 
community  propHty  the  respondents  are  not 
heirs,  devisees,  or  legatees;  and  hence  that, 
in  decredng  distribution  to  them  of  a  i>or- 
tion  of  the  community  property^  the  court 
exceeded  Its  jurisdiction,  and  erred  In  giving 
said  decree.  Respondents'  counsel  main- 
tain, in  effect,  that,  the  respondents  being  in- 
terested In  the  estate  under  said  agreement 
and  as  hdrs,  the  statute  gave  them  a  right, 
not  only  to  appear  and  resist  the  ai^llcatlon 
of  the  petitioner,  but  in  addition,  as  heirs,  to 
apply  for  dlstrlbation  to  themselves;  that 
said  agreement  constitutes  a  sale  and  con- 
veyance by  each  of  these  parties  of  all  right. 


title,  and  interest  In  an  undivided  one-half 
of  the  Foley  estate,  z^ardless  of  whether  it 
was  community  or  separate  iffopttty;  that 
said  agreement  was  a  compromise  and  set- 
tlement of  all  the  questions  that  then  existed, 
or  might  ever  exist,  between  the  parties  con- 
cerning the  pn^erty  described  In  it;  tbat 
the  agreemmt  emlvaces  all  the  propwty, 
both  community  and  s^wrate  property;  that 
the  court  had  jurtadictlon  of  said  agreement, 
and  of  the  mbject-matter,  and  of  the  par^ 
ties,  and  had  authwity  to  Investigate  and 
determine  the  righte  of  tto  respective  parties 
as  heirs,  and  their  r^hts,  under  said  agree- 
ment, and  to  make  distribution  accordingly; 
and  that,  In  so  doing,  the  court  did  not  ex- 
ceed ite  Jurisdiction,  or  err  therein.  Bat  "the 
court  may  have  Jorisdlction  of  the  subject- 
matter,  and  of  the  parties,  and  yet  the  pat^ 
ticular  Judgment  tendered  in  the  particular 
case  may  be  void,  because  in  excess  of  the 
jurisdlctikm  of  the  court  The  Judgment  ren- 
dered must  be  one  tiiat  is  authorised  by  lav 
in  the  class  of  cases  to  which  the  case  before 
the  conrt  belongs."  Works,  Courts,  f  &  A 
Judgment  may  be  both  erroneous  and  void. 
Id.  In  Wtaidsor  v.  McVeigh.  93  U.  S.  282,  the 
court  said:  "Thou^  the  court  may  possess 
Jurisdiction  of  a  cause,  of  the  subject-matter, 
and  of  the  parties.  It  Is  stlU  limited  In  ite 
mode  of  procedure,  and  In  the  extent  and 
character  of  Ite  Jndgmravt  It  must  act  Judl- 
clslly  In  all  things,  and  cannot  then  tran- 
scend the  voyree  conferred  law."  In  U. 
S.  V.  Arredondo,  6  Pet  691,  ti»  court  d^lned 
Jurisdiction  to  be  "the  power  to  hear  and  de- 
termine"; and  in  Kx  jHUte  Iteed,  100  U.  8. 
13,  it  is  defined  as  "the  power  to  hear  and 
determine  and  give  the  Judgment  rendered.** 
The  inquiry,  then,  is:  Did  the  court  have 
the  power  to  bear  and  dfi4»rmlne  and  give 
the  Judgment  rendered  with  respect  to  tba 
community  proper^  in  this  dass  of  cases  or 
this  class  of  proceedings,— a  proceeding  for 
the  partial  distribution  of  the  estate?  "Al- 
though district  courts  are  now  vested  with 
Jurisdiction  of  probate  matters,  this  Jurisdic- 
tion, with  some  exceptions  immaterial  here, 
is  to  be  administered  under  the  same  prin- 
ciples that  former^  applied  to  the  probate 
court,  and  nndee  the  same  rules  of  practice; 
In  fact,  under  the  same  act**  Douj^ass  v. 
Folsom,  21  Xev.  447,  33  Pac.  660.  The  court 
must  be  governed.  In  proceedings  In  probate 
matters  by  the  rules  of  practice  itreecrlbed 
by  the  probate  act,  and  must  be  governed  by 
the  provisions  of  said  act  as  to  the  character 
and  extent  of  the  Judgment  or  decree  it  may 
give  In  any  particular  matter  or  proceeding 
before  it  With  reference  to  the  partial  dis- 
tribution of  estetes  at  deceased  persons,  said 
act  (section  2918,  Gen.  St)  provides:  "At 
any  time  after  the  lapse  of  four  months  after 
issuing  of  letters  testementery  or  of  admin- 
istration, any  heir,  devisee  or  legatee,  may 
present  bis  petition  to  the  court,  that  the 
legacy  or  share  of  the  estete  to  which  he  is 
entiUed  may  be  given  to  him,  upon  his  glv- 
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Ing  bonds,"  etc.  Section  2921:  "The  execu- 
tor or  admUitBtrator,  or  any  person  interested 
In  tbe  estate,  may  appear  and  resist  tbe  ap- 
plication, or  any  other  heir,  devisee  or  leg- 
atee, may  make  a  similar  application  for 
himself."  Section  2922:  "If  at  the  hearing 
it  appear  that  the  estate  is  but  little  indebted 
and  that  the  share  of  the  party  or  parties  ap- 
plying may  l>e  allowed  to  him  or  them,  with- 
out  Injury  to  the  creditors  of  the  estate,  the 
court  shall  make  a  decree  in  conformity  with 
the  prayer  of  the  applicant  or  applicants, 
provided,"  etc.  As  to  final  distribution,  sec- 
tion 2927:  "Upon  the  final  settlement  of  the 
accounts  of  the  executor  or  administrator,  or 
at  any  subsequent  time,  upon  the  application 
of  the  executor  or  administrator,  or  any  heir, 
legatee  or  devisee,  or  the  grantee  of  the  heir, 
legatee  or  devisee,  the  court  shall  proceed  to 
distribute  the  residue  of  the  estate.  If  any, 
among  the  persons  who  are  by  law  entitled 
•  •  *.'*  Section  2929:  "The  decree  may  be 
made  on  the  application  of  the  executor  or 
administrator,  or  of  any  person  Interested  In 
the  estate.  •  •  The  legislature  has  de- 
clared when,  on  whose  application,  and  to 
whom,  distribution  may  be  made,  in  proceed- 
ings for  partial  and  final  distribution,  re- 
spectively. The  courts  are  authorized  to  act 
in  pursuance  of  these  statutory  provisions, 
and  not  otherwise,  In  the  distribution  of  said 
estaftes.  The  respondents'  claim  to  the  one- 
half  of  the  community  property  Is  based  on 
sold  agreement,  as  grantees  of  tne  appellant 
We  are  of  opinion  that,  under  the  at)ove  pro- 
visions, for  partial  distribution,  none  other 
than  an  heJr,  devisee,  or  legatee,  having  an 
interest,  as  such,  In  the  pro[>erty  for  which 
distribution  is  asked,  is  authorized  to  peti- 
tion for  sutih  distribution;  that  the  court  la 
not  authorized  to  make  such  distribution  to 
any  claimant  other  than  to  one  entitled  to 
the  property  as  heir,  devisee,  or  legatee;  and 
that  the  court  exceeded  Its  Jurisdiction,  and 
erred  In  its  decree,  distributing  conununity 
property  to  the  reqKindents. 

The  agreement:  A  large  portion  of  the  ar- 
guments of  counsel  was  devoted  to  their  sev- 
eral contentions  as  to  what  property  is  em- 
braced in  said  agreement,— whether  the  sep- 
arate property  only,  or  both  the  separate  and 
community  proper^.  The  consideration  and 
determination  of  this  question  were  foreign 
to  the  proper  subject-matter  before  the  court, 
which  subject-matter  was  the  partial  distri- 
bution of  said  estate  to  the  applicants  as 
heirs,  under  the  statute,  and  not  as  appli- 
cants, as  grantees,  as  parties  Interested  In 
the  estate  under  and  by  virtue  of  said  agree- 
ment; for,  as  we  have  shown  above,  as  we 
think,  distribution  could  not  be  propi^rly 
made  to  the  latter  class  of  claimants  in  the 
proceedings  then  before  the  court.  So,  then, 
it  was  not  proper  for  the  court  below  to  con- 
sider and  determine  the  above  question  in 
that  proceeding,  nor  proper  for  this  court  to 
do  so  on  this  appeal. 

Descents:   There  la  contention  between 


counsel  as  to  the  proper  construction  of  sec- 
tion 2981  of  the  General  Statutes,  which  pro- 
vides: "When  any  person,  having  title  to 
any  estate  not  otherwise  limited  by  marriage 
contract,  shall  die  Intestate,  as  to  such  es- 
tate It  shall  descend  and  be  distributed  sub- 
ject to  the  payment  of  bis  or  her  debts,  in 
the  following  manner:  First.  It  is  provided 
that  the  property  shall  descend  to  the  sur- 
viving husband  or  wife  and  to  the  Intestate's 
descendants,  in  certain  specified  proportions. 
Second.  If  he  or  she  shall  leave  no  Issue, 
the  estate  shall  go  In  equal  shares  to  the  sur- 
viving husband  or  wife,  and  to  the  intestate's 
father.  Third.  If  there  be  no  issue,  nor  hus- 
band, nor  wife,  nor  father,  then  In  equal 
shares  to  the  brothers  and  sisters  of  the  in- 
testate, and  to  the  children  of  any  deceased 
brother  or  sister,  by  right  of  representation; 
provided,  that  If  he  or  she  shall  leave  a  moth- 
er, also,  she  shall  take  an  equal  share  with 
the  brothers  and  sisters."  We  are  clearly  of 
opinion  that  It  was  not  the  Intent  of  the 
legislature  that,  If  the  Intestate  leaves  no  is- 
sue and  no  father,  the  surviving  husband  or 
wife  shall  take  none  of  the  estate;  but  that 
the  Intent  was  that  one-half  of  the  property 
shall  descend  and  be  distributed,  subject  to 
the  payment  of  said  debts,  to  the  surviving 
husband  or  wife,  and  the  other  half  to  the 
Intestate's  brothers  and  sisters,  and  to  the 
children  of  any  deceased  brother  or  sister  by 
right  of  representation,— provided,  if  the  In- 
testate shall  also  leave  a  motlier,  she  shall 
share  equally  with  the  brothers  and  sisters. 
We  therefore  conclttde  that,  under  this  stat- 
ute, the  appellant  and  all  the  respondents  are 
heirs  of  said  deceased  with  respect  to  said 
separate  proper^,  and  in  the  proportion 
above  named.  The  jadgm^t  and  decree  ap- 
pealed  from  are  reversed. 

BBLKNAP,  a  J.»  and  HABSBT,  coneat. 


STATB  ex  rd.  FLETCHER  v.  OSBURN  et  aL 

(No.  1,519.) 
(Supreme  Conxt  of  Nevada.  Jan.  24,  1898.) 

CSRTIOKAKI— <2dO  WAHBinTO— HuKICIPAL  CoBPO- 

BATioNB— Crrr  Coui<oiL— Powirs  ano  Dutiis 

— KBVIBW — JUDIOIAL  AND  LsOIBLATIVB  AOTS. 

1.  Under  Gen.  St.  1886.  H  3458,  3464,  pro- 
viding that  a  writ  of  certiorari  shall  be  grant- 
ed where  an  Inferior  tribunal  exercising  judi- 
cial functions  has  exceeded  its  jarisdiction,  and 
there  is  no  appeal  nor  any  adequate  remedy, 
but  restricting  the  review  to  a  determinatioa 
as  to  wbethCT  the  inferior  tribosol  has  regular- 
ly pursued  Its  authority,  the  court  has  no  pow- 
er to  inquire  into  the  constitutionality  of  the 
act  of  incorporation  of  a  town,  under  a  writ  of 
certiorari  to  review  the  action  of  its  city  coim- 
cil  in  ordering  bonds  to  be  issued  in  accord- 
ance with  the  provisions  of  said  act  of  incorpo- 
ration. 

2.  Under  Gen.  St.  1885,  SS  3711,  3724,  provid- 
ing that  any  individual  may  file  an  information 
iipainst  any  persons  acting  as  a  corporation 
without  being  authorized  by  law,  the  proper 
proceeding  to  Inquire  into  the  constitntionality 
of  a  law  incorporating  a  dty,  for  the  purpose  of 
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ascertaining  the  power  of  the  city  council  to  act 
-under  said  law.  is  hj  qno  warranto. 

3.  The  detPrntinatioD  as  to  the  result  of  an 
'election  by  a  canvass  of  the  returns  by  the  city 
-council  is  not  a  iudicial  act,  but  is  purely  a  mat- 
ter of  calculation,  and  hence  cannot  be  broagbt 
up  for  review  by  certiorari,  under  Gen.  St. 
1883,  i  34.-)8. 

4.  The  tieterminatlon  of  a  city  council  to  is- 
sue bonds  in  conformity  with  the  result  of  an 
election  held  in  compliance  with  the  act  of  in- 
corporation of  the  city  is  not  a  judicial  act, 
and  hence  cannot  be  reviewed  by  certiorari, 
under  Uen.  St.  1885,  |  S458. 

Application  by  the  atate,  at  the  relation  ot 
A.  O.  Fletcher,  against  R.  S.  Osbnrn  and  oth- 
ers, as  the  city  council  of  Reno,  for  a  writ 
of  certiorari  to  reriew  tlie  proceedings  of  the 
city  council  In  adrertlslnff  for  bids  for  the 
purchase  of  bonds,  etc.  Uismissed. 

F.  H.  NorcroSB,  for  relator.  Torreyaon  & 
Summerfleld.  for  respondents.  Curler  &■ 
Curler,  amlcl  curiae. 

MASSEY,  J.  The  clfy  of  Reno  Is  Incorpo- 
rated under  the  provisions  of  that  certain  act, 
entitled  "An  act  to  Incorporate  the  town  of 
Reno,"  approved  March  8,  1897.  The  respond- 
ents were  named  in  the  act  as  constituting 
the  city  council  for  a  certain  term,  at  the 
expiration  of  which  they  should  be  succeeded 
by  members  chosen  at  the  general  election. 
Sections  34  and  35  of  said  act  authorize  the 
city  council  to  borrow  money  or  to  Issue 
bonds  in  a  limited  amount  for  the  purpose  of 
procuring  water  and  the  erection  of  water- 
works for  the  city,  If,  upon  the  submission 
of  a  proposition,  "a  majority  of  the  votes  cast 
of  the  duly-quallfled  electors  residing  within 
the  corporate  limits  ot  the  city  of  Reno,  as 
shown  by  the  last  prece4ling  official  r^istra- 
tlon  ore  in  the  aftli-mnUve."  St.  Nev.  1897,  p. 
fiO.  In  like  manner,  the  city  council  was  au- 
thorized to  borrow  money  or  Issue  bonds  for 
the  purpose  of  establishing  an  electric  light 
plant  or  gas  works.  Id.  p.  60.  Under  the  provi- 
sions of  said  sections,  an  election  was  held  on 
the  7th  day  of  October.  1807,  and  a  canvass 
of  the  votes  east  thereat  showed  a  majority 
In  favor  of  said  propositions;  and  the  city 
council,  under  the  authority  of  s-ild  provi- 
sions, and  the  said  election,  by  resolution 
duly  adopted,  advertised  for  bids  for  the 
purchase  of  bonds  for  the  purpose  of  con- 
structing waterworks  and  an  electric  light 
plant,  and  for  bids  for  plans  and  speclQca- 
tlons  for  the  same.  The  relator  asks  ua, 
upon  a  review  of  the  proceedings,  to  annul 
the  action  of  the  city  council  In  the  premises, 
assigning  as  reasons  therefor  the  uuconstltu- 
tlonallty  of  the  act  Incorporating  the  city  of 
Reno,  and  speciflcally  citing  12  provisions  of 
our  .constitution  whereof  the  act  is  violative. 

Proceedings  in  certiorari  In  this  atate  have 
been  regulated  by  statute.  It  has  been  de- 
nominated a  "writ  of  review."  "This  writ 
will  be  granted  on  application  by  any  court 
of  this  state,  except  a  justice's,  or  recorder's, 
or  mayor's  court;  the  writ  shall  be  granted 
in  all  cases  where  an  inferior  tribunal,  board 


or  officer,  exercising  Judicial  fuDCtlons,  has 
exceeded  the  jurisdiction  of  such  tribunal, 
board,  or  officer,  and  there  la  no  appeal,  nor 
In  the  Judgment  of  the  court  any  plain,  speedy 
and  adequate  remedy.'*  Gen.  St  1885,  i  3458. 
"The  review  upon  this  writ  shall  not  be  ex- 
tended further  than  to  determine  whether 
the  Inferior  tribunal,  board,  or  officer  has 
regularly  pursued  the  authority  of  such  tri- 
bunal, board,  or  officer."  Id.  6  3404.  It  wUl 
^3e  seen  from  the  above  statutory  provl^ons. 
that  the  power  of  the  court  In  this  proceed- 
ing la  limited  to  a  review  of  those  acts  only 
that  are  judicial  In  character,  and  that  are  In 
excess  of  jurisdiction,  and  then  only  In  case 
there  is  no  right  of  appeal,  nor,  in  the  Judg- 
ment of  the  court,  any  plain,  speedy,  and 
adequate  remedy.  This  court  has  repeated- 
ly and  uniformly  held  that  the  inquiry  upon 
this  writ  would  not  be  extended  further  than 
was  necessary  to  determine  whether  the  In- 
ferior tribunal,  board,  or  officer  has  exceeded 
its  jurisdiction,  or  has  regularly  pursued  Its 
authority.  Phillips  v.  Welch,  12  Ner.  158. 
The  supreme  court  of  California,  under  sim- 
ilar statutes,  has  so  held;  and  that  court, 
in  a  recent  caw,  in  construing  the  two  sec- 
tions of  statutes  similar  to  the  sections  above 
quoted,  held  that  "the  clause  In  section  1074, 
Code  Civ.  Proc,  'whether  the  inferior  tri- 
bunal had  regularly  pursued  the  authority 
of  such  tribunal,'  la  to  be  construed  as  the 
equivalent  ot  the  clause  'has  exceeded  the 
jurisdiction  of  such  tribunal,'  In  section  1068." 
Qninchard  v.  Board  of  Trustees,  43  Pac.  856. 
That  court.  In  the  same  case,  say:  "The 
character  of  the  act  or  determination  sought 
to  be  reviewed,  rather  than  the  tribunal  or 
officers  by  which  the  act  or  determination  Is 
made,  Is  the  test  for  determining  whether 
the  writ  should  be  issued." 

If,  then,  we  pass  upon  the  constitutionality 
of  the  act  Incorporating  the  city  of  Reno,  we 
are  not  determining  whether  the  city  council 
of  that  city  excee<led  Its  jurisdiction  In  or- 
dering bonds  to  be  sold  for  the  purposes  in- 
dicated, and  atlvertlslng  for  bids  to  purchase 
such  bonds,  but  we  are  passing  upon  the 
right  of  respondents  to  exercise  the  functions 
of  clfy  council,  and  upon  the  validity  of  the 
corporate  existence  of  the  city  of  Reno.  This 
we  do  not  believe  we  have  the  power  or  au- 
thority to  do,  under  the  limitations  of  the 
regulative  statute  above  cited.  Further,  the 
questions  Involving  the  constitutionality  of 
the  act  Incoriioratlng  the  city  of  Reno,  and 
involving  the  corporate  existence  of  that  city, 
and  the  right  of  the  respondents  to  exercise 
in  any  manner  the  functions  of  city  council 
under  the  act  incoriwrattng  the  city,  must 
and  can  be  determined  by  another  proceed- 
ing, plain,  speedy,  and  adequate.  Under  the 
provisions  of  an  act  regulating  proceedings 
in  quo  warranto,  approved  February  21,  ISft.'i. 
a  private  Individual  may  file  an  information 
agnlnst  any  "person  unlawfully  holding  or 
exerc-isiiiK  any  public  office  or  franchise  with- 
in this  state,  *  *  *  or  when  any  persoDs 
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act  as  a  corporation  within  this  state,  with- 
oat  belDg  authorized  by  law,  *  •  •  or 
when  they  exercise  powers  not  conferred  by 
law."  Geu.  St  1886,  H  3711.  3734.  By  the 
proTUloin  of  the  Bame  act,  the  team  of  judg- 
ment in  such  proceedings  Is  Indicated,  and 
precedence  over  all  other  proceedings,  except 
criminal  actions,  in  order  and  time  of  trial. 
Is  glTcn.  Id.  H  3722,  3723.  3736.  It  fleems 
clear  to  ns  that  the  language  "or  when  any 
persons  act  as  a  corporation  within  this  state 
without  being  authorized  by  law"  Is  suffi- 
ciently broad  to  Include  persons  acting  as  a 
city  board  of  a  mnnldpal  corpomtlon  with- 
out author!^  of  law.  If  the  act  Incorporat- 
ing the  dty  of  Reno  Is  unconstitutional,  as 
claimed  the  relator,  then  the  respondents 
are  acting  as  a  corporation  withoat  author- 
1^  of  law;  and,  under  the  express  provisions 
of  the  statute,  quo  warranto  is  the  proper 
remedy  under  which  to  determine  that  aues- 
tion. 

This  position  Is  amply  supported  by  author* 
Itles.  Under  a  private  law  of  the  state  of 
lUinols,  approved  February  20,  1861,  creating 
the  tioard  of  education  of  the  city  of  Qulncy, 
the  exclusive  control  and  management  of 
the  public  schools  of  that  city  were  given  to 
that  board.  The  statute  revising  the  law  In 
relation  to  quo  warranto  provided  "that  In 
case  any  person  shall  usurp,  Intrude  Into  or 
unlawfiUly  bold,  or  execute  any  office  or 
franchise.  *  •  •  or  any  association  or 
number  of  persons  shall  act  within  this  state 
as  a  corporation  without  being  legally  incor- 
porated, or  any  corporation  does  or  omits 
any  act  which  amounts  to  a  surrender  or  for- 
feiture of  its  rights  and  privileges  as  a  cor- 
poration, or  exercises  powers  not  conferred 
by  law,  •  •  •  the  attorney  general,  or 
state's  attorney  of  the  proper  county,  either 
of  his  own  accord  or  at  the  Instance  of  an 
Individual  relator,  may  present  a  petition 
•  •  •  for  leave  to  file  an  information  in 
the  nature  of  a  quo  warranto.  •  •  •*' 
Iter.  St  111.  1874,  p.  787.  Action  was  com- 
menced in  quo  warranto  against  the  board  of 
education  of  tiie  city  of  Qulncy,  charging 
that  it  had  exercised  certain  powers  not  con- 
ferred law;  and  the  supreme  court  of 
that  state,  in  passing  upon  that  question, 
say:  "The  board  of  education  is  a  ctHn^ra- 
tion  created  by  law,  clothed  with  the  exer- 
cise of  certain  powers  In  relation  to  the  pub- 
lic schools  of  Qulncy.  Now.  If  the  board.  In 
the  discharge  of  its  duties  as  a  corporation, 
exerdses  powers  not  conferred  by  law,  It  Is 
apparent  that  it  will  fall  within  the  obvious 
meaning  of  the  statute,  unless  the  plain  read- 
ing of  the  statute  Is  to  be  disregarded.  The 
very  ^st  of  the  complaint  here  Is  that  the 
board  of  education,  a  corporation.  Is  exercis- 
ing powers  not  conferred  by  law.  unless  it 
had  the  right  to  adopt  and  enforce  the  rules 
set  out  in  the  Information."  Under  this  rea- 
soning, the  court  held  that  quo  warranto 
was  the  pw^r  remedy.  People  v.  Board  of 
Education,  101  111,  308.    The  same  court  in 


a  i^oceeding  under  a  petition  for  a  writ  of 
certiorari,  for  the  purpose  of  testing  the  legal- 
ity of  the  organization  of  a  drainage  dis- 
trict after  citing  the  statutory  provisions 
regulating  proceedings  in  quo  warranto, 
which  we  bare  quoted,  say:  "If  this  drain- 
age district  was  not  legally  incorporated,  here 
Is  a  comidete  remedy  provided  by  statute, 
wbere  the  qnestion  may  be  determined  and 
settled  in  a  direct  proceeding;  and.  If  the  pe- 
titioner desires  to  call  In  question  the  validity 
of  the  organization  of  the  district  h^  must 
proceed  under  this  provision  of  the  statute." 
Lees  T.  Drainage  Oom'rs,  125  lU.  47.  16  N. 
B.  Olfi.  The  doctrine  laid  down  by  the  court 
in  the  case  last  above  cited  was  affirmed  In 
a  later  case.  In  which  that  court  say:  "That 
in  the  case  of  Lees  t.  Drainage  Com'rs,  125 
UL  47.  16  N.  B.  915,  It  was  expressly  held 
that  the  common-4aw  writ  of  certiorari  can* 
not  be  resorted  to  for  the  puti)08e  of  deter- 
mining whether  a  corporation  has  a  legal  ez> 
istence,  and  that  the  validly  of  Its  organisa- 
tion can  be  questioned  only  by  quo  warran- 
to." Csmmlssloners  t.  Griffin,  134  IlL  330, 
22  N.  B.  995.  The  same  court  la  Hlnze  r. 
People,  92  III.  406,  held  fbat  quo  warranto 
would  lie  against  persons  who  assumed  to 
txdd  offices  supposed  to  be  created  by  law, 
claimed  to  be  Invalid  by  reason  of  being  in 
contravention  of  the  constitution.  Numer- 
ous other  decisions  of  the  same  court  might 
be  cited  In  which  the  same  doctrine  has  been 
announced,  but  as  that  question  did  not  nec- 
essarily arise  in  these  cases,  it  cannot  be  said 
to  have  been  decided.  It  will  be  observed 
from  a  comparison  of  the  lUlnoia  statute 
regulating  proceedings  In  quo  warranto,  and 
ot  our  statute  upon  the  same  subject,  that 
upon  the  question  under  consideration,  they 
are  practically  the  same,  and  the  reasoning 
of  the  Illinois  court  is  conclusive.  Under  the 
authorities  above  cited,  and  the  provisions 
of  our  statute  regulating  and  limiting  the 
power  of  the  court  in  certiorari,  and  regulat- 
ing proceedings  in  quo  warranto,  we  are 
clearly  of  the  opinion  that  this  court  cannot 
determine  the  question  of  the  validity  of  the 
Incorporation  of  the  city  of  Beno  under  the 
act  passed  for  that  purpose,  and  any  opinion 
In  this  proceeding  upon  the  constitutionality 
ot  that  act  under  the  assignments  made, 
would  be  the  merest  dictum. 

Only  one  other  question  remains  to  be  de- 
termined, which  involves  the  construction  of 
that  clause  of  section  34  of  the  act  Incor- 
porating the  city  of  Reno  in  which  the  fol- 
lowing language  is  used:  "If  a  majority  of 
the  votes  cast  ot  the  duly  qualified  electors 
residing  within  the  corporate  limits  of  the 
city  of  Reno,  as  shown  by  tlie  last  preceding 
official  registration,  are  in  the  affirmative, 
the  city  council  may  borrow  the  money  or 
issue  the  proposed  bonds.  *  *  *"  It  Is  ad- 
mitted by  the  relator  that  a  majority  of  the 
votes  cast  at  the  election  held  on  the  7th  day 
ot  October,  1897.  was  in  the  affirmative;  but 
It  Is  contended  that  a  majority  of  the  votes 
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fehown  by  the  last  preceding  official  registra- 
tion was  not  cast  in  faror  of  the  proposition; 
hence  the  subsequent  action  of  the  city  coun- 
cil In  the  premises  Is  without  authority,  and 
Told.  The  objection  is  made  that  the  city 
oouncll,  In  making  its  order  and  adopting  the 
resolution,  did  not  exercise  Judicial  functions, 
but  acted  in  a  legislaUTe  or  ministerial  ca- 
pacity, and  that,  under  the  statute  limiting 
the  power  of  the  court  to  rcTlew  the  proceed- 
ings of  such  Inf^or  tribunals  as  exercise 
Judicial  functions  only,  we  hare  no  power  or 
authority  to  annul  such  proceedings  in  cer- 
tiorari. The  determination  of  the  question 
whether  an  act  is  Judicial,  ministerial,  legis- 
lative, or  administrative  must  depend  upon 
the  act  and  the  manner  and  method  of  Its  ex- 
ercise. Judicial  oflicers  are  sometimes  re- 
quired to  perform  purely  ministerial  acts, 
and  boards,  tribunals,  and  ministerial  officers 
created  for  the  purpose  of  performing  min- 
isterial, legislative,  or  administrative  func- 
tions are  often  required  to  exercise  acts  Ju- 
dicial in  character.  The  doctrine  is  well  set- 
tled that  certiorari  is  the  proper  remedy  by 
which  to  review  municipal  resolutions  and 
ordinances  which  are  Judicial  In  nature,  but 
should  never  t>e  allowed  to  review  such  or- 
dinances or  resolutions  as  are  legislative  In 
character,  4  Enc.  PI.  &  Prac.  p.  Hi:  Robin- 
son V.  Supervisors,  16  Cal.  WH;  Esmeralda 
Co.  V.  District  Court,  18  Nev.  438,  5  Pac.  64; 
Commissioners  v.  Gritlln,  1^  ni.  830,  25  N. 
B.  995;  Qulnchard  v.  Board  of  Trustees  (Cal.) 
45  Pac.  856;  State  v.  Board  of  Com'rs  (Nev.) 
45  Pac.  528;  In  re  Saline  Co.,  45  Mo.  52; 
Bouldin  v.  Loclihart,  3  Baxt.  202.  The  action 
of  Esmeralda  Co.  v.  District  Court,  supra, 
was  in  certiorari  to  review  the  proceedings 
of  the  district  court.  Under  the  act  annex- 
ing a  portion  of  Esmeralda  county  to  Lyon 
county,  Lyon  county  was  required  to  assume 
and  pay  to  Esmeralda  county,  as  its  portion 
of  the  debt  assumed  on  the  annexation  of  the 
terrltoiy  detached  by  the  act,  such  an  equal 
proportionate  amount  of  the  Indebtedness  of 
Esmeralda  county  as  the  taxable  property  In 
the  annexed  territory,  as  shown  the  as- 
sessment roll,  bears  to  the  payment  of  the 
entire  doLt,  and,  upon  certain  contingencies, 
the  district  Judge  was  required  to  ascertain 
this  amount.  This  court  held  that  the  acts 
required  to  be  jwrformed  by  the  district 
Judge  were  not  Judicial,  and  could  not  be  re- 
viewed in  certiorari.  The  supreme  court  of 
Missouri,  in  Re  Saline  Co..  held  that  the 
proceeding  In  certiorari  would  not  He  to  re- 
view the  action  of  the  county  court  In  sub- 
scribing to  railroad  stock,  and  Issuing;  bonds 
for  the  payment  thereof,  under  a  statute  au- 
thorizing the  action,  upon  a  majority  vote  of 
the  taxable  Inhabitants  of  the  county,  as 
such  action  was  not  Judicial.  The  supreme 
court  of  Tennessee,  in  Bouldin  v.  Txjckhart, 
supra,  held  that  the  powers  granted  the 
county  court  to  count  and  declare  the  result 
of  the  votes  cast  in  any  county  for  the  re- 
moval of  the  county  seat  were  not  Judicial, 


and  not  reviewable  In  certiorari.  This  mat- 
ter was  fully  discussed  by  this  court  in  State 
T.  Board  of  Com'rs,  supra;  and,  from  the 
reasoning  in  that  case  and  the  authorities 
th^in  cited,  we  must  bold  that  the  action  of 
the  city  council  of  the  city  of  Keno  In  the 
premises,  under  the  act  of  Incorporation,  Is 
not  Judicial,  and  cannot  be  reviewed  In  this 
proceeding.  The  determination  as  to  a  ma- 
jority of  the  votes  cast  at  the  election  held 
on  the  7th  of  October,  1897,  from  a  canvass 
of  the  returns  thereof,  was  purely  a  matter 
of  calculation,  and  did  not  require  the  exer- 
cise of  Judicial  functions.  The  determina- 
tion of  the  city  council  to  issue  bonds  for  the 
purpose  of  constructing  waterworks  and  an 
electric  light  plant,  while  requiring  the  ex- 
ercise of  discretion  and  good  Judgment,  was 
not  Judicial.  No  disputed  fact  was  to  lie 
determined.  No  parties  were  required,  but 
such  determination  was  the  exercise  of  a 
legislative  power  conferred  by  the  act  incor- 
porating the  city. 

We  must  conclude  that  the  proceeding  in 
certiorari  concedes  the  valid  existence  of  the 
city  of  Reno,  and  only  allows  an  inquiry  as 
to  any  excess  of  Jurisdiction  in  those  matters 
that  are  Judicial  In  character;  that  the  or- 
ders and  resolutions  and  ordinances  of  the 
city  council  of  that  city  that  are  not  of  a  Ju- 
dicial character  can  only  be  reviewed  in  a 
proceeding  In  quo  warranto,  under  that 
clause  of  our  statute  that  confers  authority 
upon  the  court  to  make  such  review  where 
the  city  has  exercised  powers  not  conferred 
by  law.  Therefore  we  have  no  authority  to 
pass  upon  the  constitutionality  of  the  act  of 
the  incorporation,  nor  can  we  annul  the  pro- 
ceedings of  the  city  council.  AU  questions 
as  to  the  constitutionality  of  the  act,  and  aU 
questions  as  to  the  exercise  of  powers  not 
conferred  by  law,  can  be  determined  In  the 
same  proceeding.  We  fully  realise  the  great 
importance  of  the  many  questions  submitted, 
and  for  that  reason  are  unwilling  to  give  an 
opinion  upon  the  merits  of  those  questions 
in  an  action  where  such  an  opinion  may  be 
regarded  as  mere  dictum.  We  have  careful- 
ly considered  the  merits  of  all  matters  sub- 
mitted In  this  proceeding,  and  are  prepared 
to  speedily  determine  the  same  In  the  proper 
action.    Let  the  writ  be  dismissed. 

BELKNAP.  O.  J.,  and  BONNIFIELD,  J., 
concur. 


KENNEDY  v.  ADAMS  et  al.   (No.  1,510.) 

(Supreme  Court  of  Nevada.   Jan.  24,  1898.) 

EXBCL'TOKS  AND  AnMlMSTRATORS — DiSFCTBD 

Claims— (Statute  of  Lihitatios. 
A  claim  against  decedent's  estate  was  pre- 
sented to  the  executors  October  13,  1S96.  and 
dioallowed  by  tliem  March  24,  1897.  Action  to 
estHblish  the  claim  was  brouRbt  June  17,  1897. 
The  probate  law  of  1861,  allowing  holders  of 
rejected  claims  3  months  within  which  to  com- 
mence suit  for  the  purpose  of  determining  their 
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Talldity,  wu  repealed,  before  th*  «oiQm«iee- 
ment  of  the  action,  by  St  1897,  p.  119,  passed 
March  33,  1897.  requiring  sach  suits  to  be 
commenced  within  SO  days  after  notice  of  their 
rejection,  under  penalty  of  being  barred.  Beld, 
that  the  action  waa  goTcmed  and  barred  br  St. 
1897,  p.  UO. 

Appeal  from  district  etrart,  Sttnrej  eoanty; 
G.  E.  Hack.  Judge. 

Action  by  Ulchoel  Kennedy  against  Jewett 
Adams  and  another,  as  execntors,  on  a  ^Im 
against  an  estate.  Jndgmoit  for  deCrad- 
antB.  Plaintiff  appeals.  Affirmed. 

George  D.  Pyne.  for  appellant  Clayton 
Belknap,  for  respondents. 

BBLENAP,  G.  J.  It  Is  Shown  by  the  oom- 
plahit  thai  a  dalm  ai^nst  decedent's  estate 
waa  prMmted  to  ttie  respondents  upon  the 
I3th  day  of  Octobn,  1896,  and  disallowed  by 
them  upon  tba  ZtQi  digr  of  Uarch,  1897.  Ac- 
tion tat  the  porpose  of  establishing  the  dalm 
was  commoiced  upon  the  17th  day  of  Jane, 
1807.  Respondrats  Interposed  a  demarrer 
to  the  complaint  upon  the  gnmnd  that  the 
suit  was  not  commenced  wllhln  80  days  aft- 
er the  r^ectlon  of  the  dalm.  The  demurrer 
was  sustained,  and,  appellant  declining  to 
amend,  Ju^ment  was  entered  against  him. 

Before  the  commencement  of  Uils  action, 
and  upon  Mte  23d  di^  ot  March.  1897,  the 
probate  law  of  1881  was  r^>ealed,  and  the 
present  law  adopted.  81  1897,  p.  119.  The 
probate  law  of  1861  aOowed  holders  of  re- 
jected elalma  8  mraths  within  which  to  com- 
mence salt  for  the  purpose  of  determining 
their  validly.  The  present  law  requires  such 
suits  to  be  commenced  within  30  daya  after 
notice  of  their  rejection,  under  penalty  of 
being  barred.  Suit  was  not  commenced  with- 
in 80  days  after  the  rejection  of  the  cMm, 
but  appdlant  contends  that,  the  claim  bar- 
ing been  filed  daring  the  existence  of  the 
probate  law  of  1881,  the  provisions  of  that 
law  apply  to  this  case,  and  that  be  had  a 
Tested  right  to  proceed  under  It  If  either 
of  these  contentions  Is  correct,  the  judgment 
should  be  reversed. 

In  the  first  place,  we  may  say  that  a  right 
of  actloh  depending  solely  upon  a  statute 
that  has  been  repealed  falls  with  the  repeal 
of  the  statute.  This  principle  is  so  well  set- 
tled that  reference  to  authority  Is  anneces- 
sary.  "I  take  the  effect  of  repealing  a  stat- 
ute to  be."  said  Lord  Chief  Justice  Tlndall  In 
Key  v.  Goodwin.  4  Moore  &  P.  351,  "to  ob- 
literate it  as  completely  from  the  records  of 
the  parliament  as  if  It  had  never  passed,  and 
that  It  must  be  considered  as  a  law  that 
never  existed,  except  for  the  purpose  of  those 
actions  or  suits  which  were  commenced,  pros- 
ecuted, and  concluded  whilst  it  was  an  ex- 
isting law."  It  would  have  been  competent 
for  the  legislature  to  have  provided  that  pro- 
ceedings commenced  under  the  law  of  ISGl 
should  be  conducted  under  its  provisions, 
but,  omitting  any  provision  of  this  nature, 
ud  absolutely  repealing  the  law,  all  pro- 


ceedings commenced  nndw  It  fall  vUh  tt 
Judge  Cowan,  In  Butler  t.  Palmer,  1  HIU, 
334,  in  aommlng  up  ths  authorities  upon  this 
subject  said;  "The  amount  of  the  whole 
comes  to  this:  that  a  r^ieallng  clause  la  such 
an  expreu  enactment  as  necessailly  divests 
all  Inchoate  righto  which  have  arisen  un- 
der the  statute  whfcb  It  destroys.  Tbeaa 
rlgbte  are  but  an  Incident  to  the  statnte,  and 
fall  with  It,  unless  saved  by  express  words 
in  the  repealing  clause."  Is  the  right  to 
proceed  imder  the  law  of  1881  a  vested  right? 
The  question  may  be  answered  by  the  text 
writers.  In  Cooley,  Const  Llm.  p.  4^  the 
learned  author  says:  **nie  right  to  a  par- 
ticular remedy  Is  not  a  vested  right  This  la 
the  general  mle,  and  the  exceptions  are  of 
those  peculiar  cases  In  which  the  remedy  la 
part  of  the  right  itsdf.  As  a  general  rule, 
every  state  has  complete  control  over  the 
remedies  which  It  offers  to  suitors  In  Ito 
courts.  It  may  abolish  one  class  of  courts, 
and  make  anothw.  It  may  give  a  new  and 
additional  remedy  for  a  right  or  equity  al- 
ready In  existence.  And  It  may  abolish  old 
remedies  and  substitute  new,  or  even  with- 
out substituting  any.  If  a  reasonable  remedy 
stIU  remains.  If  a  statute  providing  a  reme- 
dy Is  repealed  whUe  luoceedlngs  are  pend- 
ing, such  proceedings  will  be  thereby  deter- 
mined, unless  the  legislature  shall  otherwise 
provide;  and.  If  It  be  ammded  Instead  of  re- 
pealed, the  judgment  pronounced  In  such 
proceedings  must  be  according  to  the  law  as 
It  then  stands.  And  any  rule  or  regulation 
In  regard  to  the  remedy  which  does  not,  un- 
der pretense  of  modifying  or  regulating  It 
take  away  or  impair  the  right  Itself,  cannot 
be  regarded  as  beyond  the  proper  province 
of  legislation."  Substantially  the  same  rule 
Is  announced  by  Black  in  bis  essay  on  Cob- 
Btltutlonal  Prohibition  Impairing  Contracts, 
at  section  192,  ^nd  by  other  authors.  Judg- 
ment affirmed. 

B0N:71FIELD  and  MASSGT,  JJ.,  concur. 
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WHEBLOCK  et  al.  v.  FIBST  PRESBYTB- 
BIAN  OUURCH  OP  LOS  ANGELES 
et  al.    (U  A.  14G.)  > 
(Supreme  Court  of  California.    Dec  80,  1897.) 
Rblioiods  BociBTiBB—lNcx>RPotuTiON  — Division 

OW  CONORSeATIOH— TkUSTS— FOWBBS  OW  Pre^ 
BTTBRT— FARTIKS— KONJOIItDER. 

1.  Several  members  of  an  unincorporated  re- 
ligions association  may  brinK  on  action  for  the 
benefit  of  all,  even  though  there  be  a  board  of 
troatees. 

2.  A  presbytery  divided  an  incorporated 
church  Into  two  organizations,  the  Central 
Church  and  the  Westminster  Chnrch,  not  in- 
corporated. Opposition  being  shown  bj  the 
members  of  the  Westminster  Church  to  the  ac- 
tion of  the  presbyter;,  action  was  b^uo  by  the 
Central  Church  to  compel  a  division  of  the 
funds  of  the  corporation.  The  incorporated 
church  and  its  trustees  were  made  defendants, 
and  certain  individuals  by  name,  who  were 
made  members  of  the  Westminster  Ohu'ch  by 

1  Behearing  denied. 
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the  ution  of  the  preshyterr,  and  who  refused 
to  recognixe  and  follow  Bncn  action,  were  also 
Diade  defendanta,  for  tbemselTeB,  and  in  behalf 
of  an  other  members  of  the  Westminster  Church 
who  retased  to  recognize  the  action  of  the  pr^- 
tytery;  and  it  was  alleged  that  all  such  mem- 
bers bad  a  common  and  personal  interest  in 
cause  of  action  set  forth,  and  were  so  numerous 
KB  to  render  it  impracticable  to  name  them  alL 
ffWtf,  that  there  was  no  defect  In  parties  defendr 
ut. 

5.  The  dirision  of  a  local  Presbyterian  Church 
Into  two  orsranlzatioos  by  the  act  of  a  pres- 
bytery, according  to  the  recognised  ecclesiastical 
Jaw  of  the  Presbyterian  Church,  is  binding  upon 
the  local  church,  and  upon  the  civil  courts  when- 
ever materia!  to  pending  litigation. 

4.  A  church  organization  holds  the  property 
and  funds  of  the  church  in  trust  for  the  benefit 
of  the  members  of  Its  congregation  organized 
by  the  action  of  its  presbytery  into  two  organi- 
zations. 

6.  Each  division  of  a  chnrch  congregation, 
separated  into  two  organizations  by  the  ac- 
tion of  Its  presbytery,  is  entitled,  according  to 
Its  numerical  strength,  to  share  in  ^e  property 
and  funds  of  the  old  congregation. 

6.  Since  the  Civil  Code  (original  section  595) 
permits  religious  bodies  to  incorporate  only  as  a 
conTenlence  to  assist  in  the  conduct  of  the  tem- 
poralities of  the  chnreh,  the  fact  that  the  church 
property  of  a  congregation  stands  in  the  name 
of  an  incorporated  society  does  not  infringe  or 
limit  the  ecclesiastical  powers  of  a  presbytery 
to  divide  the  church  Into  separate  congrega- 
tions. 

In  bank.  Appeal  from  superior  court,  Los 
Angeles  county;  Walter  Von  Dyke,  Judge. 

Action  by  N.  Wheelock  and  anotber 
against  the  First  Presbyterian  Church  of 
Lob  Angeles  and  others.  From  a  Judgment 
entered  upon  an  order  sustaining  a  demurrer 
to  the  complaint,  plaintiffs  appeal.  Reversed. 

A.  M.  Stephens  and  S.  C.  Ward,  for  appel- 
lants. J.  &  Chapman,  for  respondents. 

GAROUTTE,  J.  The  sufficiency  of  the 
complaiut  Is  the  only  question  before  the 
court  upon  this  appeal.  Judgment  having 
been  entered  upon  an  order  sustaining  a  de- 
murrer thereto.  A  condensed  recital  of  the 
main  facts  disclosed  by  the  pleading  becomes 
necessary:  The  First  Presbyterian  Church 
of  Los  Angeles  was  composed  of  about  800 
members,  and  waa  incorporated  according  to 
the  laws  of  the  state.  As  such  corporation, 
It  was  the  owner  of  certain  real  estate,  which 
ft  sold  for  the  sum  of  $50,000,  approximate- 
ly. It  was  contemplated  that  this  fund  of 
money  should  be  applied  to  the  purchase  of  a 
suitable  site  and  the  erection  of  a  ehun^ 
building  thereon.  When  the  time  approach- 
ed for  the  selection  of  such  site,  unanimity 
of  opinion  was  lacking,  and  dissensions 
arose.  A  slight  majority  of  the  members 
desired  a  particular  location  for  the  church. 
A  large  minority  opposed  the  choice  of  the 
majority.  Hie  trustees  of  the  corporation, 
representing  the  wishes  of  the  majority,  pur- 
chased a  tract  of  land  and  proceeded  towards 
the  erection  of  the  church.  Thereupon  the 
minority,  by  petition,  placed  the  facts  before 
the  presbytery,  a  church  tribunal  having 
control  and  snperrlslon  of  the  Presbyterian 
jCSuiichea  of  the  city  of  horn  Angeles,  By 
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this  petition  the  minority  asked  tbe  presixy- 
tery  to  divide  the  First  Preslqrterian  Cbnrdi 
of  Los  Angeles  as  a  rell^ous  body  into  two 
churches,  and  to  make  an  equitable  dlTlslmi 
of  the  afwesaid  fund  of  money.  In  due 
course,  and  after  hearing  the  reapectlTe 
claims  of  all  parties  Interested,  the  presby- 
tery, by  resolution,  declared:  "First,  that 
the  First  Presbyterian  Church  of  Loe  Angele* 
be,  and  hereby  is,  divided  Into  two  organiza- 
tlons;  second,  that  so  many  of  the  members 
of  the  First  Presbyterian  Church  of  Lof» 
Angeles  whose  names  appear  upon  the  peti- 
tion aforesaid,  and  who  may  desire,  together 
with  as  many  others  as  may  sign  this  petl- 
tiou,  and  those  who  may  hereafter  unite  with 
them  by  letter  or  by  confession  of  their 
faith,  shall  constitute  a  church  to  be  known 
as  the  'Central  Presbyterian  Oiurch  of  Los 
Angeles.'  or  by  any  other  name  which  they 
themselves  may  hereafter  adopt  and  the  prea- 
bytery  approve;  third,  •  •  fourth,  that 
the  residue  of  the  membership  of  said  First 
?re6byterian  Church  of  Los  Angeles,  Cali- 
Jornla.  shall  also  constitute  a  church,  to  be 
'.inown  as  the  'Westminster  Presbyterian 
Church  of  Los  Angeles,  California,'  or  by  any 
other  name  which  they  themselves  may  here- 
after adopt  and  the  presbytery  approve;  fifth, 
that  tlie  pastor  of  the  said  First  Presbyterian 
Church  of  Los  Aogeles.  the  Reverend  Burt 
Estes  HoAvard,  be  now,  and  is,  the  pastor, 
and  that  the  members  of  session  of  the  First 
Presbyterian  Church  whose  names  do  not 
appear  upon  the  petition  aforesaid  be  now. 
and  are,  the  session  of  the  Westminster  Pres- 
byterian Church;  seventh,  that  the  records 
of  the  First  Presbyterian  Church  of  Los  An- 
geles be  given  to  the  Westminster  Presby- 
terian Church."  The  presbytery  made  a  fur- 
ther order  that  a  commission  of  fire  mem- 
bers, upon  due  hearing,  appor'Joa  the  afore- 
said fund.  This  commission,  upon  such 
hearing,  found  that  3G9  members  had  been 
formed  by  the  decree  of  the  presbytery  into 
the  Central  Presbyterian  Church,  and  tliat 
four  hundred  and  twenty-two  members  of 
the  original  First  Presbyterian  Church,  by 
the  decree  of  the  presbytery,  had  been  torm- 
ed  Into  the  Westminster  Presbyterian 
Church;  and  the  commlssdoners  thereupon 
apportioned  the  funds  between  the  two  new 
Presbyterian  Churches  upon  such  basis  of 
membership.  The  Central  Presbyterian 
Ohurcli,  recognizing  the  action  of  the  pres- 
bytery, and  In  accordance  with  Its  decree. 
fuUy  organized  as  a  church  of  the  Presby- 
terian denomination.  The  Westminster 
Church,  not  recognizing,  but  repudiating,  the 
action  of  the  presbytery,  did  not  organize  as 
contemplated  and  directed  the  presby- 
tery. The  First  Presbyterian  Church  of  Los 
Angeles  (corporation)  has  refused  to  pay  over 
to  the  Central  Presbyterian  Church  any  por- 
tion of  the  money  fund  In  Its  hands,  thon;^ 
demand  has  been  made.  This  action  is 
brought  by  N.  L.  Wheelock  and  B.  F.  Hen- 
derson, for  themselves  ud  on  behalf  of  all 
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other  membeirs  of  the  Central  Presbyterian 
Chnrch  of  Lob  Angeles,  to  recover  sach  pro- 
portion of  this  fund  of  money,  which  is 
claimed  to  be  a  trust  fund,  aa  the  number  of 
members  of  the  Central  Presbyterian  CHinrch 
bears  to  the  entire  number  of  membm  of 
the  First  Presbyterian  Church.  The  corpo- 
ration l8  made  defendant  Certain  indlvid- 
tials  by  name,  woo  were  made  members  of 
the  Westminster  Presbyterian  Church  by  the 
action  of  the  presbytery,  and  who  refused  to 
recognize  and  follow  such  action,  are  also 
made  defendants,  miese  parties  are  made 
defendants  for  themselTea  and  In  btiialf  of 
all  other  members  of  the  Westminster  Pres- 
byterian Chnrch  who  refuse  to  recognize  and 
abide  by  the  action  of  the  presbytery.  It  is 
further  alleged  that  aU  sucli  members  bare  a 
common  and  personal  Interest  In  the  cause 
of  action  set  f<^  herein,  and  that  such 
members  are  so  numerous  as  to  render  It  im- 
practicable to  name  them  aU.  The  trustees 
of  the  corporation  are  also  made  parties  de* 
fendant 

(  There  are  technical  objections  made  to  the 
complaint,  to  the  effect  that  there  exists  a 
lack  of  proper  parties  plaintiff,  and  also  a  de- 
fect of  parties  defendant  It  Is  insisted  that 
indirldual  members  of  the  Central  Presby- 
terian Chnrch  have  no  standing  to  begin  the 
litigation,  but  that  Its  board  of  trustees  ia 
the  proper  party  'to  inaugurate  such  proceed- 
ing. Tbe  Central  Presbyterian  Church  Is  an 
unincorporated  body.  While  it  had  a  board 
of  trustees,  the  powers  and  functions  of 
tliat  board  are  not  set  forth  in  the  complaint 
and  consequently  we  know  not  what  they 
.ire.  Leaving  the  question  as  to  the  right  of 
the  board  of  trustees  to  bring  this  action  an 
open  one,  the  court  Is  still  firmly  possessed 
of  the  opinion  that  the  action  is  properlj'  in- 
augurated. The  plaintiffs  bring  the  action 
for  the  beneflt  of  all  the  members  of  the  Cen- 
tral Presbyterian  Chnrch.  In  effect,  each 
member  is  a  party  plaintiff,  and  that  all  the 
members  could  jointly  bring  the  action  we 
feel  well  assnred.  It  is  said  In  Smith  v. 
SwOTmstedt  16  How.  2S8:  "The  role  is  well 
established  that  where  the  parties  Interested 
are  numerous,  and  the  suit  is  for  an  object 
common  to  them  all,  some  of  the  body  may 
maintain  a  bill  on  behalf  of  themselves  and 
the  others:  and  a  bill  may  also  be  maintain- 
ed against  a  portion  of  a  numerous  body  of 
defendants  representing  a  common  interest." 
Baker  v.  Ducker,  79  Cal.  365,  21  Pac.  7ft4.  Is 
to  the  same  effect  We  And  no  defect  of  par- 
ties defendant. 

This  is  an  action  in  equity  to  enfMce  a 
trust  against  the  First  Presbyterian  Church 
of  Los  Angeles,  a  corporation,  in  favor  of  the 
Central  Presbyterian  Church,  or  the  mem- 
bers thereof.  It  may  be  conceded,  for  the 
purposes  of  this  case,  that  neither  the  pres- 
liytery  nor  the  commission  appointed  by  it 
bad  the  power  to  divide  and  apportion  the 
money  held  by  the  church  corporation;  and 
that  tbe  dleipoeltliKi  of  those  moneys  waa  a 


matter  for  civil  courts;  and  IMt  ecclesias- 
tical decrees  bearing  upon  such  disposition 
are  not  binding  upon  judicial  tribunals.  But 
the  ecclesiastical  court  known  as  the  "Pres- 
bytery" had  the  power  to  deal  with  the  First 
Presbyterian  Church  In  all  matters  eccle- 
siastical. The  churcti,  as  an  ecclesiastical 
body,  was  under  the  absolnte  control  and  do- 
minion of  the  presbytery;  and  its  decisions 
and  decrees  were  as  binding  upon  It  as  the 
decisions  and  decrees  of  this  court  are  bind- 
ing npon  Inferior  judicial  tribunals.  Those 
decrees  are  not  only  binding  upon  the  churcb 
as  an  ecclesiastical  body,  but  they  are  bind- 
ing and  conclusive  upon  courts  wherever  and 
whenever  material  to  pending  Utigatioo. 
Gaff  V.  Oreer,  88  Ind.  122.  This  presbytery 
had  the  power  to  dissolve  and  disband  the 
First  Presbj^erlan  Church,  and  It  exercised 
that  power.  The  record  of  Its  action,  as  dis- 
closed by  the  pleading,  shows  an  effectual 
dissolution  of  the  church  known  as  the  "First 
Presbyterian  Church  of  Los  Angeles."  It 
was  divided  Into  two  new  and  Independent 
organizations.  Kven  its  church  records  were 
transferred.  As  a  churoli,  nothing  was  left 
of  It  It  is  apparent  that  many  members 
were  grieved  at  such  results,  and  deemed  the 
treatment  harsh;  but  all  must  bow  to  the 
law,  and  eccleBlastlcal  law,  equally  with  civ- 
il law.  Is  binding  In  Its  own  domain.  The 
complaint  alleges  "that  by  virtue  of  such  de- 
cisions, such  form  of  government,  and  such 
book  of  discipline,  each  presbytery  has  the 
power,  upon  the  petition  of  the  minority  of 
the  members  of  a  local  Presbyterian  Church 
within  Its  territorial  jurisdiction,  to  dissolve 
and  divide  a  church  into  two  church  organi- 
zations or  congregations,  *  *  *  and  that 
such  action  Is  binding  upon  the  church  so  di- 
vided and  the  churches  so  created." 

The  spiritual  or  ecclesiastical  body  being 
dissolved,  what  becomes  of  the  money  held 
by  the  corporation?  This  question  brings 
before  ns  the  consideration  of  the  status  of 
the  corporation  as  relating  to  the  church 
proper.  The  Civil  Code  of  this  state  (original 
section  685)  expressly  permits  religious  bod- 
ies to  Incorporate;  but  such  Incorporation  Is 
only  permitted  as  a  convenience  to  assist  In 
the  conduct  of  the  temporalities  of  tlie 
church.  Notwithstanding  incorporation,  the 
ecclesiastical  body  Is  still  all  important  The 
corporation  Is  a  subordinate  factor  In  the 
life  and  purposes  of  the  church  Itself.  A 
religious  corporation  like  the  one  at  bar,  un- 
der the  laws  of  this  state.  Is  sometbint;  pe- 
culiar to  itself,  (its  function  and  object  Is 
to  stand  in  the  capacity  of  an  agent  holding 
the  title  to  the  property,  with  power  to  man- 
age and  control  the  same  In  accordance  with 
the  interest  of  the  spiritual  ends  of  the 
churchj)  It  is  said  In  WInebrenner  v.  Colder, 
43  Pa.  St  249:  "The  legislature  never  means, 
by  granting  or  allowing  such  charters,  to 
change  the  ecclesiastical  status  of  the  con- 
gregation, but  only  to  afford  them  a  more 
advantageous  dvU  status.   The  directors  oi 
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tmsteei  of  the  corpormUon,  as  floch,  have  no 
aathorlty  whatever  over  church  aSalni. 
These  matters  rest  purely  with  the  eccle- 
siastical body.  Wbaterer  property  stands  la 
Its  name  Is  seised  to  the  use  of  the  church 
proper.  It  Is  a  trustee  holding  property  for 
the  use  and  enjc^ment  of  the  church,  and 
every  member  of  the  church  Is  a  ben^dary 
of  that  trust"  fBy  the  election  which  or- 
ganlzed  the  corporation,  the  title  became 
Tested  In  the  trustees  and  their  successors, 
for  the  use  ot  the  trust,  as  completely  as  if 
the  use  had  been  declared  bj  deed.  •  *  « 
A  trust  of  this  character  Is  not  dlstlngnlsh- 
able  In  this  from  any  other  trust  orer  which 
courts  of  equity  exercise  a  Supervisory  pow< 
er/Vl  Brlunemeyer  t.  Bub  re,  82  111.  190. 

WiOumt  considering  the  status  of  the 
Westminster  Presbyterian  Church,  we  have 
here  the  Central  Fresl^erlan  Church  dalm- 
Ing  a  portion  of  this  money  as  a  beneflclary 
of  the  trust  This  church  Is  not  a  seceder. 
It  has  set  np  no  antagonistic  faith.  It  Is 
true  to  the  doctrine  of  Presbyterlanlsm.  It 
Is  faithful  to  the  decrees  of  the  higher  ec- 
clesiastical powers.  It  Is  in  good  standing 
as  a  church  of  that  denomination.  Its  mem- 
bers were  boieflciarles  of  the  trust  before 
the  presbytery  divided  the  diurch,  and.  In 
Justice  and  equity,  must  stand  In  the  same 
position  after  division.  The  presbytery  had 
power  to  divide  the  old  church  into  two  other 
and  n«w  churches.  It  exercised  that  power. 
Such  exercise  simply  made  two  church 
beneflciaries  Instead  of  one.  The  old  church 
being  dissolved,  there  Is  no  beneficiary  If 
the  Central  Presbyterian  Church  la  not  one, 
for  tbe  members  of  the  old  church  not  affili- 
ating with  these  plaintiffs  are  certainly  In  no 
better  position  as  to  the  trust  fund  than  the 
plaintiffs.  We  see  little  difficulty  in  equity 
dealing  with  this  question.  Indeed,  equity 
fears  no  difficulty.  The  action  of  the  presby- 
tery has  rendered  any  fnrthw  administra- 
tion of  the  trust  by  the  corporation  If  not 
Impossible,  certainly  Inadvisable.  And  a 
court  of  equity  would  deem  It  for  tbe  best 
Interests  of  all  concerned  that  the  trust  fund 
be  divided.  The  property  was  held  In  trust 
for  a  certain  church  congregation.  That 
church  has  been  legally  divided  Into  two 
branches.  These  branches  are  Its  legal  suc- 
cessors, and  the  money  ^ould  be  apportion- 
ed according  to  the  numerical  strength  of 
each.  This  was  the  course  adopted  In  Nlch- 
oUb  t.  Rugg.  47  XIL  47,  the  court  saying: 
"The  property  of  this  church  has  been  ac- 
quired partly  under  one  organization  and 
partly  under  the  other;  and  Inasmuch  as  tbe 
sole  object  of  a  court  of  chancery  In  cases 
of  this  character  is  to  enforce  a  trust,  and 
hold  the  trust  property  to  the  purposes  for 
which  It  was  originally  given,  no  fairer  or 
more  equitable  mode  of  doing  this  can  l>e 
devlijed  than  the  one  adopted  by  the  circuit 
court"  In  Ferrarla  v.  Vasconcellos,  31  111. 
53,  it  Is  said:  "Tbe  congregation  were  before 
the  separation  the  beneficiaries  under  the 


deed,  and  we  see  no  xeason  why  they  are 
not  so  BtllK  The  proceeds  of  the  property 
ought  therefore  to  be  divided  between  them 
In  the  proportion  which  tbe  seceding  and 
adhering  mranbem  of  that  congregation  bear 
to  each  other  In  point  of  numbers.  This  vrflt 
protect  the  rlj^ta  of  all  parties,  and  la  manl- 
fesUy  equitable  and  Jnst,"— tbe  ehlet  Justice 
of  the  court;  in  a  aefparate  (9lnl<ni,  saying: 
"In  a  case  thna  peculiar  in  Its  fkets,  OSBa- 
Ing,  as  It  does,  from  all  others  which  we  find 
reported,  where  neither  party  has  Incurred  a 
forfeiture,  we  are  to  apply  the  roles  of  equi- 
ty and  a  sound  morality.  This  can  only  be 
done  by  a  division  of  the  property,  where  tbe 
memboi  of  the  drartib  bave  thus  become  di- 
vided in  numbers  nearly  equal."  The  cele- 
brated case  of  fihnlth  v.  Swormstedt,  supra. 
Involving  a  division  of  the  Methodist  Episco- 
pal Church,  directly  presents  tbe  principle 
here  discussed,  and  In  that  case  the  court 
said:  "Tbe  division  of  the  Metbodtot  Bpla- 
copal  COiurch  having  thus  taken  i^aee  In  pur* 
suance  of  the  proper  authority.  It  earrled 
with  it,  as  mattar  of  law.  a  division  of  tbe 
common  property  belonging  to  the  ecclesi- 
astical organization,  and  especially  of  the 
property  In  this  book  concern,  which  be- 
longed to  the  traveling  preachers."  It  Is 
declared  by  the  supreme  court  of  Indiana 
that  "the  title  to  tbe  properly  of  a  divided 
church  Is  in  that  part  of  the  organization 
which  Is  acting  In  harmony  with  its  own 
law."  White  Lick  Quarterly  Meeting  of 
Friends  v.  White  Lick  Quarterly  Meeting  at 
Friends,  69  Ind.  156.  In  the  somewhat  cde- 
brated  case  of  Watson  v.  Jones,  18  Wall. 
726,  a  case  which  directly  Involves  tiie  prin- 
ciples of  law  at  issue  here,  the  court  said: 
'^ere  is  no  case  of  property  devoted  forew 
by  the  Instrument  which  conveyed  it,  or  by 
any  specific  declaration  of  its  owner  to  the 
support  of  any  B[>eclBl  religious  dogmas  or 
any  peculiar  form  of  worship,  but  of  prop- 
erty purchased  for  the  use  of  a  religions  con- 
gregation; and  so  long  as  any  existing  re- 
ligious congregation  can  be  ascertained  to  be 
that  congregation,  or  Its  regular  and  legiti- 
mate successor,  It  Is  entitled  to  the  use  of  the 
property.  In  the  case  of  an  indepmdent 
congregation,  we  have  pointed  out  bow  this 
Identity  or  succession  is  to  be  ascertained; 
but  In  cases  of  this  character  we  are  bound 
to  look  at  ^e  fact  that  tbe  local  congregation 
is  itself  but  a  member  of  a  much  larger  and 
more  Important  religious  organization,  and 
Is  under  Its  government  and  control,  asd  la 
bound  by  Its  orders  and  Judgments." 

Coimsel  for  defendants.  In  effect,  concede 
the  general  propositions  advanced  by  these 
cases  as  sound,  but  claim,  In  substance,  that 
this  doctrine  can  only  apply  to  unincorpor- 
ated churches.  It  la  Insisted  that  the  First 
Presbyterian  Church  being  incoiporated^  the 
fact  of  Incorporation  stands  as  a  lion  In  the 
path,  absolutely  prohibiting  any  application 
of  the  doctrine  of  a  pro  rata  division  of  the 
property.  It  Is  declared  that  the  action  of 
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Oe  pnsliytwy  In  dlssolTlng  tbe  cinirch,  tak* 
at  In  connection  with  the  decision  of  tbe 
eoort  liere  ptajeA  for,  wonld  reralt  in  an  ab- 
Mlnte  dissolution  of  the  corporation;  and  It 
Is  contended  that  a  corporation  under  the 
laws  of  this  state  cannot  be  dissolved  in  that 
way.  The  trial  court  took  this  view  of  the 
case,  and  upon  this  ground  sustained  a  gen- 
eral demurrer  to  the  complaint.  In  this  con- 
nection plaintiffs  dalm  that  the  corporation 
consists  ot  the  trustees  of  the  church  alone'. 
Dtfendants  dalm  that  erery  member  of  the 
church  Is  a  memb»'  of  the  corporation.  But 
tbe  a(dntion  of  tbls  contention  does  not  ap- 
pear to  he  material.  A  corporation  composed 
slnpljr  of  tbe  trustees,  or  of  all  the  members, 
ta  stni  a  body  separate,  and  distinct  from  the 
church  proper;  and,  even  though  each  Indl- 
'^ual  stands  in  the  dual  capacity  of  a  mem- 
ber of  the  corporation  and  a  member  of  the 
church  proper,  still  the  conditions  are  not 
altered  thoeby.  The  two  bodies  ate  as  sep- 
arate and  dtetlnet  ai  though  tbe  trustees 
alone  consUtoted  the  corporation.  Again,  w6 
are  not  particularly  concerned  whether  or 
not  the  action  of  the  preri>ytei7  and  the 
court  Indlrecfly  result  In  the  dissolution  of 
tbe  corporation.  Tbe  presbytery  had  the 
power  to  deal  with  the  churcl^  and  tbe  court 
certainly  has  tbe  power  to  deal  with  the 
propwty;  and  If  the  ezerdse  of  these  powers 
result  In  death  to  tbe  corporation,  what  of  It? 
It  Is  apparent  that  Its  usefulness  18  gone  any 
way.  I>efendantB*  contention  of  necessity 
results  In  the  maintenance  of  the  proposition 
that,  where  church  proper^  stands  In  the 
name  of  tbe  corporation,  the  presbytery  has 
no  power  to  dlssolTe  or  divide  the  church. 
This  cannot  be  so.  The  act  of  Incorporation 
does  not  infringe  or  limit  Ibe  powers  possess- 
ed by  tbe  presbytery,  tor  that  body  possesses 
no  powers  which  form  the  subject-matter  of 
state  legislation.  And  we  know  of  no  reason 
why  courts  will  not  deal  with  the  property 
of  a  church  in  tbe  same  way,  whether  In- 
corporated or  not;  and,  likewise,  presbyteries 
have  ttie  power  to  deal  with  tbe  ecclesiastical 
body,  r^ardlesfl  of  any  question  of  Incor- 
poration. 

Defendants  rely  upon  cwtaln  decisions  of 
the  courts  of  New  Tork,  Michigan,  and  Wis- 
consin. Hoblnson  v.  Bullion,  U  N.  Y.  24S; 
Wilson  T.  Livingstone  (Mich.)  68  N.  W.  616; 
Fadness  v.  Brannboiv  CWls.)  41  N.  W.  84. 
In  answer  to  the  doctrine  of  these  cases, 
counsel  for  plaintiffs  have  well  pointed  out 
that,  under  tbe  law  of  those  states,  perma- 
nent trusts  for  charitable  and  religious  uses 
are  rold.  Hence  corporations  formed  by  re- 
ligious societies  could  not  hold  property  at 
an  If  a  trust  attached.  But  the  case  of  Hnle 
T.  Everettt  63  N.  H.  9,  reviews  these  authori- 
ties, and  holds  them  to  be  authorl^  only 
where  similar  statutes  ara  to  be  found.  That 
case,  It  may  be  said,  goes  to  the  full  limit 
of  holding  the  existence  of  a  trust  relation 
between  the  (diurcb  proper  and  the  corpora- 
tton.  In  this  state,  under  a  section  of  ttn 


CMl  Code  we  have  heretofore  cited,  religious 
bodies  can  only  be  Incorporated  In  accord- 
ance with  their  rules,  regulations,  and  discip- 
line. The  cases  from  the  three  states  men- 
tioned go  away  beyond  tbe  doctrine  laid 
down  in  this  state.  The  Michigan  case  espe* 
ctally  declares  that  a  majority  of  the  mem- 
bers may  control  the  property  of  the  dor- 
poratlou,  and  that  the  title  of  the  proper^ 
of  a  corporation  follows  that  majority  pnu> 
tlcally  wherever  it  may  lead,  and  however 
often  and  radical  a  change  of  faith  overtakes 
it  In  this  state  we  take  the  other  view.  In 
Baker  v.  Ducker,  79  Oal.  866,  21  Pac.  764.  a 
case  involving  tbe  property  rights  of  the 
members  of  an  incorporated  church,  tbls 
court  said:  "It  Is  thus  made  clear  that  the 
property  In  question  was  held  by  the  Reform- 
ed Church  in  trust  for  its  members,  and  the 
defendants,  even  though  th^  constituted  a 
majority  of  the  members,  had  no  right  and 
no  power  to  divert  It  to  tbe  use  of  another 
and  different  churdi  organization.**  For  the 
foregoing  reasons,  tiie  judgment  is  reversed, 
and  the  cause  remanded,  with  directions  to 
ovenrule  tbe  demurrer. 

We  concur:  HARRT80X,  T.;  TBMPLB,  X: 
VAN  FLBBT.  J.;  HEN8HAW.  3. 
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DEYINOENZI  v.  FXOONE.    (S.  F.  680.) 

(Supreme  Court  of  OKlUomla.   Dec.  81,  1897.) 

Balb  bt  Aomikistratoh— Sufpicibkot  of  Pbti- 
ttok— collatbhai.  attack. 

1.  An  objection  to  the  confirmation  of  a  sale 
of  real  property  by  an  administrator,  on  the 
ground  tnat  the  petition  for  the  order  of  sale 
was  defectlre,  in  not  setting  out  with  sufficient 
certainty  the  condition  of  such  property,  was 
a  collateral  attack  on  such  order  ot  sale. 

2.  Error  in  an  order  for  the  sale  of  real  prop- 
erty by  an  admiDistrator,  where  the  petition 
therefor  was  sufflclent  to  confer  jurisdiction, 
could  be  corrected  only  on  a  direct  appeal  there- 
from, 

3.  Where  the  petition  on  which  a  sale  of  real 

proper^  by  an  administrator  was  ordered  was 
so  defective  that  the  court  did  not  acquire  jurls- 
diction,  such  order  might  be  assailed  by  a  col- 
lateral as  well  as  by  a  direct  attack. 

4.  A  petition  for  the  sale  of  real  property  bv 
an  administrator,  which  fully  described  such 
property,  which  was  improved,  and  stated  that 
its  condition  was  "fair,''  and  alleged  the  value 
ttiereof,  sufficiently  stated  the  facta  necessary 
to  give  the  court  jurisdiction,  though  such 
statement  of  ttie  "condition"  of  the  property 
was  not  very  definite,  and  therefore  an  order 
thereon  was  not  subject  to  a  collateral  attack. 

Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  Charles  W.  Slack,  Judge. 

Petition  by  A.  DevinceuEl,  as  administrate 
of  the  estate  of  Oiovanni  Devincenzl,  deceased, 
for  an  order  for  the  sale  of  real  property  of 
decedent  for  the  payment  of  debts.  From  an 
order  vacating  a  sale  to  Luigi  Flgone,  in  pur- 
suance  of  an  order  on  such  petition,  the  ad- 
mlnlstrater  appeals.  Reversed. 

Jas.  A  Devoto,  for  appellant  T.  M.  Os- 
mont,  for  respimdent 
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HABRiaON,  J.  Under  an  Order  madd  bf 
tbe  superior  court  for  the  Bale  of  certain  real 
property  belonging  to  the  estate  of  the  above- 
named  decedent,  the  admlnlBtrator  sold  the 
same  to  the  respondent,  and  th««ftfter  made 
a  return  of  hla  procee^ngs,  and  asked  tor  a 
conflrmation  of  the  sale  to  the  purchase; 
Upon  the  hearing,  the  purchaser  objected  to 
the  omflrmatlon,  and  asked  that  the  sale  be 
set  aside,  upon  the  ground  that  tbe  petition 
for  the  order  of  sale  was  d^ectlTO,  In  not 
sufficiently  setting  forth  the  condition  of  the 
property.  No  other  objection  was  made  to 
the  regularity  of  the  proceedlogs  for  the  sale. 
The  court  held  that  tbe  petition  was  defect- 
iTOb  aet  aside  tbe  proceedhigs  thereunder, 
and  vacated  the  sale  to  the  xeajfOoAeat  From 
this  order,  tbe  administrator  has  appealed. 

Tbe  objection  made  to  the  petition  by  tbe 
respondent  In  the  proceeding  appealed  from 
Is  a  collateral  attack  upon  the  order  of  sale, 
as  much  so  as  if  It  bad  been  made  In  any 
otber  proceeding  to  enforce  a  contract  of 
sale  where  the  ralldlty  of  the  order  was  in- 
Tolved.  In  re  Dolan,  88  N.  Y.  30G;  Wing  t. 
Dodge,  80  lU.  664;  Van  Fleet,  Col.  AHack.  | 
7.  Tbe  order  of  sale  was  made  May  12,  1890, 
and  waa  an  appealable  order.  Any  error 
that  tbe  court  may  have  committed  In  making 
It  could  hare  been  corrected  only  upon  a 
direct  ai^eal  therefrom.  If,  however,  the 
petition  upon  which  the  order  was  made  Is  so 
defective  that  the  court  did  not  acquire  juris- 
diction, the  order  may  be  assailed  at  any 
time  upon  a  collateral  as  well  as  upon  a  direct 
attax^;  but,  If  the  facts  stated  in  the  petiUon 
were  sufficient  to  confer  jurisdiction  upon  the 
court  to  hear  the  application,  Its  order  direct- 
ing a  sale  cannot  be  Impeached  upon  a  col- 
lateral attack.  Morrow  v.  Weed,  4  Iowa, 
77;  Bryan  v.  Bander,  23  Kan.  95;  Bnrrls  t. 
Kennedy,  108  Cal.  331,  41  Pac.  4&8. 

In  the  petition  for  tbe  sale  the  administra- 
tor stated  "that  a  full  description  of  all  the 
real  estate  of  which  the  said  decedent  died 
seised,  or  In  which  he  had  any  Interest,  or 
in  which  tbe  said  estate  has  acquired  any 
interest,  and  tbe  condition  and  value  of  tbe 
said  real  estate,  are  set  forth  In  the  schedule 
marked  *D,'  hereunto  attached,  and  made  a 
part  of  this  petition."  In  tbe  schedule  re- 
ferred to  tbe  property  waa  described  as  "an 
undivided  oue-half  Interest  In  that  certain 
piece  or  parcel  of  land,  with  the  Improve- 
ments." giving  tbe  boundaries  of  the  lot,  and 
stating  that  Its  condition  was  "fair,"  and  its 
value  $4,900.  Upon  this  petition,  and  after 
proof  that  notice  of  the  hearing  bad  been  giv- 
en as  required  by  law,  the  court  made  its 
order  of  sale.  It  appears  from  the  descrip- 
tion of  tbe  property  thus  given  that  it  was 
Improved,  and  the  petition  purported  to  state 
Its  condition;  and,  although  the  statement 
was  not  very  definite,  and  might  have  been 
objected  to  at  the  hearing  on  the  ground  of 
uncertainty,  no  objection  was  made.  As  the 
petition,  although  defective  in  its  allegations, 
contained  a  statement  which  purported  to 
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'  set  forth  the  condition  of  the  property,  tihft 
attention  of  the  court  was  challenged  to  Its 
merits,  and  It  waa  authorized  to  determine 
whether  tbe  statement  was  sufficient  Tbe 
court  had  Jurisdiction  to  determine  whether 
a  atatement  that  the  condition  of  the  prop- 
»ty  waa  "fair"  was  snffidwt;  and,  even 
though  it  bad  erred  in  Its  coBclodon,  its  judg- 
ment was  not  void.  There  waa  a  sufficient 
stat^ent  to  authorize  the  court  to  rective 
evidence  In  reference  to  the  condition  of  the 
property,  and  to  determine  whether,  in  view 
ot  tbe  condition  of  the  estate.  It  would  ao- 
thorize  Its  sale.  The  statute  does  not  specUy 
any  particular*  of  title  condition  of  tbe  i»tip- 
er^  which  are  to  be  set  forth  In  the  petltira, 
and.  altboogb  an  entire  absence  of  any  refer- 
ence to  tlie  conditioa  wonld  fail  to  confer  jn- 
rladlctitm  upon  the  court,  the  sufficiency  ot 
the  particulars  in  a  petitltm  must  be  deter- 
mined by  the  circumstances  of  each  cane.  In 
a  case  like  the  present,  where  it  waa  shown 
to  be  necessary  to  make  a  sale  of  some  of  the 
property  of  the  estate  for  the  purpose  of  pay- 
ing claims  against  it,  and  tlie  estate  of  the 
decedent  consisted  of  a  single  piece  of  real 
property,  a  court  would  require  leea  partico- 
larlty  in  the  petition  than  where  the  estate 
comprised  several  plecee  of  property*  and  It 
was  required  to  direct  the  sale  of  only  one 
(Burns  V.  Kennedy,  suim);  since  in  the  lat^ 
ter  case,  as  was  said  In  Be  Smlth'a  Estate, 
CI  Cal.  563,  "such  InftHrmatlon  Is  necessary 
to  enahle  the  court  to  intelligently  exercise 
its  judgment  In  the  selection  of  the  panifestj 
of  the  estate  which  can  be  meet  advaata- 
geonsly  sold."  It  Is  to  be  obswved,  more- 
over, that  In  Be  Smith's  Estate  the  queeUcm 
arose  upon  a  direct  appeal  from  tbe  order  of 
sale,  and  what  Is  there  said  Is  Inapplicable 
where  the  question  arises  upon  a  collatoal 
attack. 

It  must  be  held,  therefore,  that  the  petition 
eufllciently  stated  the  facta  necessary  to  gtre 
Jurisdiction  to  the  court,  and  that  ita  order 
thereon,  being  a  Judicial  determlnatlMi  In 
a  proceeding  of  which  It  bad  Jurisdiction  over 
the  subject-matter  and  the  parties  Interested 
thmin.  Is  not  subject  to  a  collateral  attain 
Tbe  (ndw  ia  reversed. 

We  concur:  OABOUITB,  J.;  TAM  VLXBT, 
J. 


(119  CaL  631) 

HAWXHUBST  RATHGBB.  (S.  P.  608.)» 
(Supreme  Ooort  ot  California.   Jan.  6,  188B.) 

FlKDIHOS  0»  FAOT— MODIFIOATIOS— POWBB  0»  AT- 
TORMBT— COSBTSUCTIOS. 

1.  After  fiadiogs  have  been  filed,  and  Jndf" 
ment  entered  thereon,  they  can  be  changed  or 
modified,  except  in  respect  of  a  mere  clerical 
error  or  mispnaion,  only  by  the  granting  of  a 
new  trial. 

2.  The  langaag&  In  a  power  tit  attoro^.  **t» 
sell,  transfer,  and  release  two  certain  mort- 
gages *  *  *;  to  Indorse  and  transfn  the 
notes  secured  or  said  mortKages;  to  sell  and 
transfer  my  claims  for  said  notes  and  mart-. 

i  Beheariog  denied, 
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gasea  •  •  *;  and  to  receive  payment  •  •  • 
and  give  acquittances  therefor,  — confers  the 
power  to  sell  and  transfer  the  title  to  the  securi- 
ties absolutely,  or  to  collect  them,  but  does  not 
confer  power  to  pledge  them. 

3.  The  act  of  an  attorney  in  fact  in  pledging 
securities,  when  his  authority  only  gave  him 
power  to  sell  or  collect,  is  Toid. 

Department  1.  Appeal  from  auperior 
court,  city  and  county  of  San  Fiaucisco; 
James  M.  Seawell,  Judges 

Action  by  Caroline  Hawxburat  against  J. 
Ratligcb,  Sr.  From  a  Judgment  for  defend- 
ant, and  an  order  denying  a  new  trial,  plain- 
tiff appeals.  Affirmed. 

B.  J.  &  J.  H.  Moore,  for  appellant  B. 

Thompson,  for  respondent 

VAN  FIjEZT,  J.  Appeal  from  judgment 
and  order  denying  a  new  trial.  The  action 
iuTolTes  the  rights  of  the  parties  in  two  cer- 
tain notes  and  mortgages  executed  by  one 
Kunz  to  defendant  which  plalntlfF  claims  to 
own  by  virtue  of  an  assignment  and  delivery 
thereof  to  her,  made  in  defendant's  name  by 
one  C.  E.  K.  Royce,  claiming  to  act  as  attor- 
ney in  fact  for  defendant  under  an  alleged 
power  of  attorney  from  defendant  to  said 
Royce.  The  trial  court  found  that  defend- 
ant never  executed  the  power  of  attorney  to 
Royce.  and  that  the  latta  had  no  authority 
to  make  the  assignment  of  tiie  securltlea, 
and  gave  Jndgm^t  In  favor  of  d^endant 
Plaintiff  moved  for  a  new  trial  on  the 
ground,  among  othov,  of  insufficiency  of  tbe 
evidence  to  warrant  the  findings.  In  paB»> 
ing  upon  this  motion  the  court  made  an  or^ 
der,  the  material  part  of  which  was  as  f<ri- 
lows:  "It  Is  ordered  that  said  plalntUTs 
motion  for  a  new  trial  <^  this  action  be,  and 
the  same  is  hereby,  denied.  This  order  is 
made  solely  upon  the  ground  that  eren  ai^ 
sumlng  tliat  the  letter  of  attorney  from  de- 
fendant to  R<^ce  was  executed  by  defend- 
ant It  conferred  upon  lU^ce  no  power  to  as- 
sign tbe  note  and  mortgage  therein  moitlon- 
ed  to  secure  bis  Individual  debt  Otherwise 
a  new  trial  would  have  been  granted." 
Plaintiff  ccmtoidB  that  the  ^ect  of  the  lan- 
^age  used  by  tbe  court  below  In  its  order 
denyliMT  a  new  trial  was  to  change  and  re- 
yerse  its  finding  that  defendant  did  not  ex- 
ecute the  power  of  attorney  to  Royce.  and  to 
substitute  therefor  a  finding  In  favor  of  the 
doe  execnticm  and  authenticity  of  that  to- 
strnmoDt;  and  as  plaintllf  further  contends 
that  the  eotut  misinterpreted  the  l^al  effect 
of  the  pow»  of  attorney,  in  holding  that  It 
did  not  anUiorlze  Royce  to  assign  the  secu- 
rities In  question  to  secnre  his  Individual 
debt  ber  pnqposltlon  is,  in  substance,  that 
tbe  Judgment  Is  left  without  support  In  the 
findings,  and  must  be  reversed.  But  what- 
ever the  ^ect  of  tbe  recitals  In  the  order 
relied  on  by  appellant  tbey  did  not  operate 
to  change  the  findings  In  the  case  as  thereto- 
fore existing.  After  findings  have  beea 
filed,  and  judgment  entered  thereon,  there  is 
out  one  method  by  which  those  findings  can 


be  competently  changed  or  modified,  except 
perhaps,  in  respect  of  a  mere  clerical  error 
or  mlsprlsim;  and  that  is  tbe  mode  pointed 
out  by  the  statute.— by  the  granting  of  a 
new  trial.  Until  the  findings  are  thus  set 
asld^  th^  must  under  our  present  system, 
stand  in  their  integrity  as  originally  made. 
Pico  v.  Sepnlveda,  66  CaL  836,  5  Foe.  616; 
Thompson  r.  White.  63  OaL  605;  Haynes, 
New  Trials  &  App.  §  247,  and  cases  cited. 

However,  we  deem  It  tumecessary  to  tsh 
qnlre  f  nrthw  what  the  precise  ^Eect  of  those 
recitals  of  the  order  would  have  be«a  upon 
plalntUTs  rights  had  the  court  below  been, 
as  contended  by  i^pellant  in  error  as  to  the 
legal  effect  of  the  alleged  power,  since  we 
are  satisfied  that  not  only  was  tiie  learned 
Judge  clearly  right  In  bidding  that  the  In- 
strument gave  Royce  no  power  to  assign  the 
secnrltles  for  his  own  debt  but  further,  that 
It  conferred  no  authority  to  assign  them  in 
pledge  or  mortgage  for  any  purpose.  Plain- 
tiff says  that  the  court  has  not  found  that 
Royce  assigned  the  property  as  security  for 
bis  own  debt  We  think  tbe  finding  will 
bear  no  other  construction.  But  if  this  were 
otherwise,  the  t&cta  as  to  the  transaction 
are  found,  and  very  clearly  show  that  the 
notes  and  mortgages  were  pledged  as  securi- 
ty for  a  loan  of  money.  This  transaction 
was  not  within  the  terms  of  the  power  con- 
ferred. The  language  of  the  pow^  was,  "to 
sell,  transfer,  and  release  two  certain  mort- 
gages executed  by  Qotthard  Kunz  tdescrlb- 
Ing  them};  to  Indorse  and  transfer  the  notea 
secured  by  said  mor^ages;  to  sell  and 
tranter  my  claims  for  said  notes  and  mort- 
gages filed  In  the  superior  court  of  said  Son 
Luis  Obispo  county,  state  of  California,  In 
the  matter  of  the  estate  of  said  Gotthard 
Kunz,  now  deceased;  and  to  receive  pay- 
ment of  sold  claims,  and  give  acquittances 
ther^or."  Tbe  effect  of  this  languor  was 
to  confer  a  power  to  sell  and  transfer  tbe 
title  to  the  securities  absolutely,  or.  If  not 
so  sold,  to  collect  them  from  tbe  estate  of 
Kunz.  There  is  nothing  In  the  language 
which  by  any  proper  construction  purporta 
to  confer  a  power  to  pledge  or  hypothecate 
the  securities  for  any  purpose,  or  to  borrow 
money  thereon.  The  words  "sell  and  trans- 
fer," M  tbero  used,  are  of  no  broader  signifi- 
cation than  the  words  "sell  and  ctmvey," 
used  with  reference  to  a  conveyance  of  reid 
estate;  and  the  latter,  employed  as  the  oper- 
ative words  In  a  power  to  convey  land,  do 
not  carry  authority  to  mortgage  or  otherwise 
dispose  of  tbe  property.  Bloomer  v.  Wold- 
ron,  3  Hill,  361,  366.  3G7;  Gollnsky  v.  Alli- 
son, 114  Gal.  458,  46  Pac  205;  Dupont  v. 
Wertbeman,  10  Cal.  354.  Whether,  there- 
fore, tbe  power  of  attorn^  be  genuine  or 
not  can  make  no  difference  to  plaintiff.  The 
act  of  Royce,  being  in  excess  of  ttie  autbwlty 
conferred,  was  void,  and  vested  no  right  In 
plaintiff.  Frlnk  v.  Roe,  70  CaL  818,  11  Pac. 
820,  and  cases  above  cited.  We  find  no 
want  in  the  evidence  to  supptwt  the  findings 
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and  the  judgment  and  order  must  be  affirm- 
ed.  It  is  so  ordered. 

I  concur:  BABBXSON,  J. 

BEATTT,  a  J.  (ooncurrlng).  Considering 
the  terms  of  the  order  denying  a  new  trial, 
I  should  fe^  bound  to  hold  It  erroneous  If  I 
thought  that  the  power  of  attorney  from 
Uathgeb  to  Royce— assuming  It  to  be  gen- 
uine—conferred any  authority  to  hypothecate 
the  mortgages  as  security  for  borrowed  mon- 
ey. But  I  am  satisfied  that  the  power  of  at- 
torney, though  genuine,  conferred  no  such 
authority,  and  upon  that  ground  I  concur  In 
the  Judgment  of  affirmances 


]»  Cai.  m 

BLISS  y.  SNEATH.    (S.  F.  557.) 
(Supreme  Court  of  California.    Jan.  5,  1898.) 
Statute  or  Lihititioms  — Spbcial  Depissb  — 

Fludino— Waiter— Afpbal— Bub- 

DSH  ox  AITBIJjAXT. 

1.  Since  the  atatute  of  limitations  is  a  spedal 
defenBe,  it  must  be  pleaded  aa  a  defense  to  a 
counterclaim,  and  will  not  be  deemed  to  have 
been  pleaded  under  Code  Qy.  Proc.  8  462,  pro- 
Tiding  that  "the  statement  of  any  new  matter 
In  the  answer  In  aTotdance,  or  constitating  a 
defense  or  connterclaim,  must,  on  the  trial,  be 
deemed  controTerted  by  the  opposite  part;^." 

2.  Upon  appeal  from  a  Judgment  agamst  a 
party  entitled  to  make  a  defease  of  UmitatioDs, 
It  will  be  assumed  tbat  the  defense  was  waived, 
unless  it  affirmatirely  appears  from  the  record 
that  It  was  made  in  the  court  below. 

S.  Under  Code  Civ.  Proc.  fi$  448,  444,  author^ 
iain^  a  plaintiff  to  demur  to  a  counterclaim  set 
up  in  the  answer,  where  said  answer  does  not 
state  facts  sufficient  to  constitute  a  counter- 
claim, the  plaintiff  who  desires  to  set  up  hm- 
itations  as  a  defense  to  a  counterclaim  must 
specifically  state  said  defease  in  his  demurrer. 

4.  The  appellant  must  affirmatively  show  a 
reTersible  error  committed  by  the  court,  and, 
where  the  appeal  is  talten  on  the  roll,  the  error 
must  appear  on  the  face  of  the  record. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
George  H.  Buck,  Judge. 

ActloD  by  one  Bliss  against  one  Sneath. 
From  the  action  of  the  court  In  rendering 
judgment  for  defendant  on  a  counterclaim, 
plaintiff  appeals.  Affirmed. 

Byron  Waters,  for  appellant  Q.  W.  Mc- 
Enemey,  for  respondent. 

HARRISON,  J.  The  plaintiff  seeks  by  this 
action  to  recoTer  the  rent  of  certain  lands 
demised  by  him  to  the  defendant  The  de- 
fendant makes  no  Issue  upon  his  liability  for 
the  amount  claimed,  but  alleges  In  his  an- 
swer that  the  plalntlCC  is  only  the  agent  of 
hla  wife,  who  is  the  owner  of  the  land,  and 
prosecutes  the  action  In  her  behalf;  that  the 
demised  land  Is  contiguous  to  certain  lands 
of  his  own;  that  he  had  constructed  a  divi- 
sion fence  between  the  contiguous  tracts,  and 
that  subsequently  thmlo,  and  prior  to  the 
commencement  of  the  action,  the  plalnUlTs 
wife  had  inclosed  her  tract,  and  made  use  of 


said  dlTlslon  fence;  and  that  Ijj  Tlrtne  of 
section  841,  Ctr.  Code,  dw  th«eby  became 
liable  to  blm  for  her  Just  iwoportlon  of  the 
division  fence.  He  therefore  pleads  the 
amount  of  this  UalMllty  as  a  defoise  or  coon- 
terdalm  to  the  demand  of  the  plaintiff.  The 
cause  was  tried  by  the  court,  and  findings  of 
fact  were  made  in  accordance  with  these 
aTerments,  fixing  -Qie  amount  of  fSOUlO  aa  tlie 
Just  proportion  of  the  ralne  of  the  fence,  to 
be  paid  by  her,  and  rendered  Judgment  In  fla- 
vor of  the  plaintiff  for  the  difference  between 
the  amount  claimed  in  fh»  oom^aJnt  and  this 
last-named  sum.  The  plaintiff  has  appealed 
from  tbe  Judgment,  and  brings  Oie  appeal 
here  upon  the  Judgment  roU,  without  any  UU 
of  exceptions. 

In  supput  of  his  appeal  the  lOalntiff  con- 
tends that  the  court  diould  not  have  allowed 
any  portion  of  the  counterclaim  jdeaded  by 
the  defendant,  for  the  reason  that  It  was 
barred  the  statute  of  llmitatitma.  Tbe 
fence  was  constructed  by  the  defendant  In 
1877.  and  the  plaintiff's  wife  hiclosed  her 
tract  and  made  use  of  the  division  fence  be- 
tween May  21.  1888;  and  June  1,  ISSa  The 
IH^seDt  action  was  commenced  May  15, 1891, 
and  on  May  18,  1891,  the  defendant  com- 
menced an  action  against  the  plaintiff  and 
his  wife  to  recover  for  her  portion  of  tbe 
value  of  the  division  fence.  This  lattw  ac- 
tion was  pending  at  the  time  tbe  present  ac- 
tion was  tried.  No  plea  of  tbe  statute  of  lim- 
itations was  made  br  the  xdalntiff  to  this 
dalm,  and  it  does  not  appear  from  the  rec- 
ord that  the  plaintiff  made  any  claim  of  this 
nature  before  the  superior  court  He^  how- 
ever, contends  that  tbe  statute  is  deemed  to 
have  been  pleaded  by  virtue  of  the  provision 
of  section  462,  Code  Civ.  Proc,  viz.:  "The 
statement  of  ai:y  new  mattra  in  the  anawer 
in  avoidance,  w  constituting  a  defense  or 
counterclaim,  must,  on  the  trial,  be  deemed 
controverted  by  the  opposite  party."  Tbe 
statute  of  limitations  Is  a  special  defense, 
which  may  be  either  relied  on  or  waived,  at 
the  election  of  a  party  entitled  to  avail  hlm- 
sdf  of  It;  and,  If  not  specially  made,  will  be 
deemed  to  have  been  waived.  Kelley  v. 
Krless,  68  Cai.  213,  0  Pac.  129.  Being  a  de* 
fense  which  Is  personal  in  Its  nature.  It  must 
be  affirmatively  shown  to  the  court  tbat  It  1b 
relied  upon  tyr  the  party  as  a  defaise  to  the 
action;  and  upon  an  appeal  from  a  Judg- 
ment against  a  party  entitled  to  make  tiie 
defense  It  wffi  be  assumed  tluit  the  defmse 
was  waived,  unless  It  affirmatively  aivears 
from  the  record  that  It  was  made  In  the  court 
below.  "Whenever  a  defense  Is  of  the  na- 
ture  of  a  special  privilege,  of  which  the  party 
can  <mly  avail  himself  1^  pleading  it  thm 
the  pleading,  whether  It  be  by  demurrer  or 
snsww,  must  specify  the  grounds  of  his  de- 
fense. A  complaint  which  states  a.  cause  of 
action  which  might  be  defeated  try  interpos- 
ing the  statute  of  limitations  asy  be  suffi- 
cient to  support  a  Judgment  provided  the 
defendant  does  not  choose  to  avail  hlmsdf 
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of  the  defense  atForded  him;  and  hence.  If 
he  elects  to  avail  himself  of  any  defense  per- 
HODal  to  himself,  as  a  special  prlvll^e  or  Im- 
munity, he  must  manifest  that  Section  by 
pleadlnsr  It"  Kent  v.  Snyder,  80  Cal.  672. 
Even  It  It  appears  upoa  the  face  of  the  com- 
plaint that  the  daJm  sued  upon  Is  barred  by 
the  statute,  the  defense  is  not  available  un- 
less it  Is  pleaded.  It  Is  anarallable  under  a 
demurrer  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  but  must  be  specially  stated 
as  ft  ground  of  the  demurrw.  Brown  t.  Mar- 
tin, 25  Cal.  82.  Not  only  must  the  facts  set 
forth  In  the  complaint  show  that  the  defense 
le  arallable,  but,  as  the  court  Is  not  author- 
ized to  consldtt  the  defense  unless  It  Is  claim- 
ed, the  election  to  claim  It  Is  a  fact  which 
must  also  appear  upon  the  record  before  the 
court  can  hold  that  It  exists,  Section  443, 
Code  OlT.  Proc,  authorizes  a  plaintiff  to  de- 
mur to  a  counterdalm  set  up  In  the  answer, 
upon  the  ground  (section  444)  that  the  answer 
does  not  state  facts  sufficient  to  constltnte  a 
counterclaim.  Bnt,  If  he  would  rely  upon 
the  statute  of  limitations,  he  must  specify 
this  as  the  ground  of  his  demurrer  as  fully 
as  la  a  demurrer  to  a  complaint  upon  this 
ground.  A  Judgment  in  favor  of  a  counter- 
claim which  appears  on  Its  face  to  be  barred 
1^  the  fftatnte  will  be  affirmed  If  the  statute 
Is  not  Invoked  as  a  defense,  upaa  the  same 
principles  that  a  Judgment  upon  a  similar 
complaint  will  be  affirmed  In  the  abs«ice  of 
pleading  the  statute. 

When  a  Judgment  of  the  trial  court  is 
brought  here  for  review,  It  is  Incumboit  up- 
on the  appellant  affirmatively  to  show  some 
reversible  error  committed  by  that  court  If 
the  appeal  is  presented  apon  the  Judgment 
roll,  the  error  must  appear  on  the  face  of  the 
record.  Not  only  will  error  never  be  pre- 
sumed, but  every  presumption  will  be  In- 
dulged in  favor  of  upholding  the  Judgment. 
Although  findings  are  required  upon  all  ma- 
terial Issues,  a  Judgment  will  not  be  reversed 
for  want  of  a  finding,  unless  it  shall  appear 
that  there  was  evidence  before  the  court 
from  which  It  was  required  to  make  a  find- 
ing which  would  countervail  Its  other  findings. 
Wlnslow  V.  Gohransen,  88  Oal.  490,  28  Fac. 
OOi.  In  the  absence  of  any  showing  of  this 
kind,  tt  will  be  assumed  that  there  was  no  evi- 
dence upon  such  Issue.  This  rule  applies  not 
only  to  the  issues  that  are  made  to  the  alle- 
gations of  complaint  by  the  answer,  but 
also  to  the  Issues  made  by  the  averment  of 
new  matter  In  the  answer,  which  are  "deem- 
ed controverted"  by  virtue  of  section  462, 
Code  Civ.  Proc.  A  failure  to  make  a  finding 
upon  any  of  these  issues  will  not,  in  the  ab- 
sence of  a  bill  of  exceptions,  be  held  to  be 
error;  and  a  failure  to  make  a  finding  upon 
the  issue  of  the  statute  of  limitations,  when 
It  does  not  appear  that  the  defense  was 
claimed  In  the  court  below,  will  not  be  held 
to  be  error.  It  will  be  assumed  here  that 
such  defense  was  not  made  In  the  court  be* 
K1P.-61 
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low,  under  the  same  principles  as  It  Is  as- 
sumed that  no  evidence  was  offered  upon 
any  other  issue  on  which  no  finding  Is  made. 
As  this  defense  to  the  counterclaim  does  not 
appear  upon  the  record,  we  must  assume  that 
It  was  not  made  in  the  court  below. 

Upon  a  former  appeal  herein  (103  Cal.  43, 
36  Pac.  1029)  the  judgment  was  reversed  up- 
on the  ground  that  the  answer  presented  a 
defense  to  the  comi^nt  wliich  afhoold  have 
been  considered  by  the  court,  and  that,  upon 
plaintiffs  motion  for  Judgment  on  the  plead- 
ings, the  amount  claimed  In  the  answer 
should  have  been  allowed  In  reduction  of  his 
claim.  If,  however,  as  Is  claimed  by  the 
plaintiff,  the  claim  set  up  in  the  defendant's 
answer  would  be  barred  by  limitation  at  the 
expiration  of  two  years,  and  the  statute  of 
limitations  Is  deemed  to  have  been  pleaded 
on  behalf  of  the  plaintiff  by  virtue  of  section 
462  of  the  Code  of  Civil  Procedure,  that 
would  have  been  a  sufficient  reason  for  af- 
firming the  Judgment,  Instead  of  reversing  it. 
Under  these  considerations,  It  is  unnecessary 
to  determine  whether  the  counterclaim  plead- 
ed by  the  defendant  would  be  barred  in  two 
years  or  three  yean.  The  Judgment  1>  af- 
firmed. 

I  concur:    VAN  FLEET,  J. 

BBATT7,  G.  J.  I  concur  in  the  Judgment 
upon  the  ground  that  the  counterclaim  was 
upon  a  liability  created  by  law,  and  was  not 
barred  short  of  tibree  years.  The  decision 
upon  a  former  appeal  that  it  was  a  cause  of 
action  arising  out  of  contract  within  the  law 
of  set-off  and  counterclaim,  is  not  at  all  In- 
consistent with  this  view.  108  CaL  43,  86 
Pac.  1029.  A  liability  may  be  at  the  same 
time  a  statutory  and  contract  liability,  and 
so  It  has  been  held  by  this  court  with  respect 
to  the  liability  of  8tockhold««.  It  is  a  statu- 
tory llaUlity  as  to  the  statute  of  limitations 
(Moore  V.  Boyd.  74  CaL  16T,  15  Pac.  670), 
and  a  contract  liability  as  to  the  right  of  at- 
tachment (Kennedy  v.  Bank,  97  Cal.  93,  81 
Pac.  846),  and  as  to  the  law  defining  the  Ju- 
risdiction of  Justices  of  the  peace  (Dennis  v. 
Superior  Ooort,  81  Cal.  S48,  27  Pac.  1081). 


  119  Cal.  586 

'i'UlTLE  V.  SOOTT  et  aL    (Sac.  360.) 
(Supreme  Court  of  California.    Jan.  16,  189S.) 

JUDOMKKT  BT  DeFACT.T— SbtTINO  ASIDB. 

An  affldavit  in  an  application  to  set  aside 
a  default,  which  properly  excuses  failure  to  an- 
Bwer,  and  sets  up  a  plen  of  discbaree  in  inRol- 
vpncy  as  n  defense,  is  within  Code  Civ.  Proc.  B 
473,  providine  that  the  court  mny  relieve  a  par- 
ty of  a  judgment  taken  against  him  through 
mistake  or  excus.ibl(>  neglect,  since  the  plea  is 
not  technical,  but  goes  to  the  merits  as  a  plea 
In  bar. 

Commissioners'  decision.  Department  1.  Ap- 
peal from  superior  cour^  Oolusa  county;  B, 
A.  Brldgford,  Judge. 
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Action  Tiy  Dexter  TiitUe  against  George  F. 
Scott  and  another.  From  an  order  Tocating  a 
Judgment  entered  on  default,  plalntUE  appeals. 
AfDrmed. 

E.  Weyaud  and  B.  T.  Crane,  for  appellant 
W.  W.  Brown  and  W.  O.  Dy as,  for  respond- 
ent. 

HAYNES,  C  Appeal  from  an  order  vacat- 
ing a  judgment  entered  upon  d^ult  The 
abore-entitled  action  was  brought  In  the  su- 
perior court  of  Colusa  county  on  October  8, 
1805,  to  recover  from  the  defraidants  the  earn 
of  f 1,600  on  a  promissory  note.  On  October 
21,  1895,  Upon  petition  of  his  creditors,  Scott 
wag  adjudged  an  InsolTent  debtor.  On  Octo- 
ber 26th.  the  plaintiff  i^esented  and  proved 
his  claim— consisting  of  said  note— against  the 
estate  of  said  Insolvent,  and  In  February  fol- 
lowing received  a  dividend  thereon  ot  $139.70. 
Scott  received  his  final  discharge  as  an  Insol- 
vent debtor  on  March  9,  1896.  On  July  10, 
1896,  the  plaintiff  In  this  action  entered  the 
defiiult  of  both  d^endants,  and  took  judg- 
ment against  both  for  tiie  amount  of  said 
iwomlssory  note  less  the  dividend  above  men- 
tioned. Within  six  months  thereafter  defend- 
ant Scott  moved  the  court  to  set  aside  said 
Judgment  as  against  blms^,  and  for  leave  to 
answer,  and  in  support  thereof  filed  an  affida- 
vit excusing  the  default,  and  the  usual  state- 
ment, upon  advice  of  counsel,  that  he  had  a 
good  and  substantial  defense  to  said  action 
upon  the  merits.  The  aflOdavlt  then  proceed- 
ed to  state  the  facts  constituting  bis  defense, 
vis.  the  said  proceedh^s  and  discharge  in  in- 
solvency, that  plainUfl'B  dUiIm  was  provaNe 
under  the  Instdvent  act  oi  iS96,  and  was  prov- 
ed therein,  and  dlvldraids  paid  thereon  to  the 
plaintiff  prior  to  the  entry  of  said  judgment 
Appellant  does  not  question.  In  his  brief,  the 
the  sufBcIency  of  respondent's  acuse  for  not 
answering  before  bis  default  was  altered. 
That  it  was  sufBcl^t;  see  Douglass  v.  Todd, 
96  GaL  655,  31  Pac  628.  As  said  by  the 
learned  counsd  fmr  appelant  In  his  reply 
brief,  "The  gist  of  the  question  before  us  is 
whether  tbe  affidavit  shows  a  meritorious  de- 
fense." It  is  not  essential  that  tbe  affidavit 
of  merits  should  disclose  the  facts  c<Histltut- 
ing  the  defense  (Francis  t.  Co^  33  OaL  323), 
but  of  course,  wbere  the  facts  claimed  to 
constitute  the  defense  are  stated,  and  It  ap- 
pears therefrom  that  the  defense  sought  to  be 
made  Is  technical,  or  would  not  U  fully  plead- 
ed, constitute  a  defense  to  tbe  acti<m  upon  the 
merits,  the  affidavit  Is  insufficient 

Appellant  concedes  that,  If  respondent  had 
pleaded  his  discbarge  before  tbe  default  and 
Judgment  were  entered.  It  would  have  been 
good  as  a  plea  In  bar,  but  nevertheless  con- 
tends that  It  is  merely  a  technical  defense. 
Hits  contention  cannot  be  sustained.  A  dis- 
charge In  bankruptcy  or  Insolvency,  like  pay- 
ment or  release,  is  a  plea  in  bar,  which  al- 
ways goes  "to  the  merits  or  grounds  of  the 
actllUi"   The  defense  Is  one  clearly  recog- 


nised by  the  statute,  and,  when  properly  In- 
terposed, Is  effectual  and  conclusive.  Appel- 
lant cites  Bank  v.  Dresbocb.  63  GaL  321,  In 
sui^wrt  of  his  contention.  Ttw  questlui  there 
was  disposed  of  In  a  Une^  tiie  court  sajtaig, 
"On  ttie  motion  to  vacate  the  Jodgmoit  tbeie 
was  no  affidavit  of  merits."  In  the  veport- 
er's  stetement  of  facts  It  was  said:  *TEIie  ma* 
tlon  was  supported  by  affldarlta,  but  there 
was  no  affidavit  of  molte  apart  fmm  the 
statemento  made  In  rdatlon  to  the  proceed- 
ings and  dlschai^  in  Insolvaicy."  It  Is  not 
necessary  to  discuss  that  case.  The  meager 
statement  of  facts,  as  wdl  as  the  VMy  brief 
statement  ta  tbe  court  in  deciding  the  pobA, 
precludes  any  intelligent  etnnment  upon  the 
particular  d^ect  of  the  affidavit  It  abouid 
be  noticed,  howevor.  that  the  affidavits  did 
disclose  that  the  defendants  had  been  dis- 
charged in  Insolvency,  and  the  court  did  not 
decide  tiut  the  judgment  could  not  be  vacat- 
ed for  the  purpose  of  permitting  tbem  to 
plead  tii^r  discharge  in  bar  of  the  actkm;  and 
that  case  does  not  therefore,  sustain  appel- 
lant's propoBl^ni  that  a  default  wHl  not  be 
set  aside  to  p^mlt  sudi  plea.  In  tbe  esse  be- 
fore us  tiiere  Is  a  perfect  affidavit  of  merits 
aside  from  the  further  statement  of  the  pro- 
ceedings and  discharge  In  insolvency,  and 
ther^ore  tbe  naked  question  is  prcaentsd 
wbethCT  a  defiialt,  property  excused,  sAioiiU 
be  set  aside  to  permit  such  plea. 

In  Rahm  v.  Wnls,  40  Cat  421,  a  judgment 
was  entered  against  Rahm  after  his  discharge 
in  insolvency,  and  suit  was  prosecirted  hlv 
to  enjoin  the  defendant  Hinds,  as  sheriff,  ftom 
levying  an  execution  issued  on  such  judgment 
The  court  hdd  that  he  might  have  moved  for 
relief  from  the  Judgment  iind»  aectlcai  68  of 
the  practice  act  (section  473  ot  tbe  Code  of 
Civil  Procedure),  If  he  could  Show  tliat  the 
judgment  was  takm  against  him  Oixoa^  tab 
mistake,  surprise^  or  excnsaUe  neg]e<^  and 
"he  might  then  have  set  up  bis  defoise  to  tbe 
action";  and,  having  a  complete  reonedy  at 
law,  he  was  not  entitied  to  relief  In  equity. 
In  Dlmock  v.  0<^iper  Co.,  117  U.  8.  665.  6 
Sup.  Ot  867,  it  waa  said:  "So  here.  If  Dlmock 
had  brought  his  dlsdiarge  to  the  attention  of 
the  superiw  court  at  any  time  before  judg- 
ment It  would  have  been  received  as  a  bar  to 
tbe  action,  and,  under  prapet  drcumstances, 
even  after  judgment  it  might  be  made  the 
foundation  for  setting  It  aside,  and  admitting 
the  defense."  To  the  same  effect  are  GMden 
V.  Blaskopf,  126  Mass.  623.  opinion  by  Gray. 
0.  J.,  citing  Todd  v.  Barton,  117  Hasa.  S91; 
and  ShurUeff  v.  Thompson,  63  Me.  118. 

Tliere  is  no  question  as  to  tbe  general  rule 
that  a  discharge  in  insolvency  m  bankruptcy, 
like  any  other  defense  to  an  actlfm.  must  be 
pleaded,  and.  if  the  defendant  omits  to  plead 
it  he  Is  bound  by  the  judgment  But  the  ex- 
istence of  that  rule  created  the  necessity  for 
the  enactment  of  section  473  of  the  Code  oi 
Civil  Procedure  in  order  that  parties  bringing 
themselves  within  Its  proTlsIons  might  be  re- 
lieved, and  that  reqmndent  brought  lilmsdf 
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wttblu  Its  proTisIoDs  1b  beyond  question.  The 
Older  appealed  from  shoold  be  affirmed. 

We  concur:    SS1ABL8,  a;  BELCHER,  a 

PER  CURIAM.  For  the  reasons  gtren  In 
the  foregoing  opinion,  the  order  appealed  from 
1>  affirmed. 


(U»  Cal.  B7») 

In  re  FERNANDEZ'S  ESTATE.  (L.  A.  268.) 
(Sapreme  Coort  of  Califomfa.    Jan.  14,  188a> 

AnVTlVISTBATIUH  Of  ESTATSS  —  ACCOUSTIKO — Al^ 
LOWAHOBS  TD  ADHIKIBTRATOB— COXHIWIOltB. . 

1.  Code  Ot.  Proe.  fi  1646,  which,  after  pro- 
TidiDK  for  the  expenses  of  interment  and  last 
sickness  and  expenses  of  administration.  pro- 
Tides  that  the  administrator  shall  not  be  oblifred 
to  pay  any  other  debt  or  legacy  antfl  payment 
has  been  ordered  by  the  conrt,  does  not  take 
away  the  power  of  the  court  to  allow  as  cred* 
Its  in  the  administrator's  annual  account  pay- 
ment* made  by  the  latter  without  such  an  or- 
der. 

2.  Under  Code  CIt.  Proc.  {  1637,  providing 
that  the  settlement  of  an  administrator's  ac- 
count by  the  court,  or  upon  appeal,  is  conclu- 
■iTe  af^ainst  all  persons  interested,  with  one 
exception,  an  order  allowing  as  credits  in  the 
administrator's  annual  account  payments  made 
by  the  latter  without  a  previous  order,  is  con- 
clnsiTe  upon  a  creditor  who  has  not  appealed 
tiierefrom. 

3.  A  payment  by  the  administrator  to  the  wid- 
ow for  family  support  when  the  estate  was  sol- 
rent,  and  there  was  no  reason  to  think  that  it 
would  be  tatsolTent,  abonld  be  allowed,  al- 
though, when  the  account  is  settled,  the  estate 
is  insoirent. 

4.  The  appellRte  court  will  not  disallow  pay- 
ments of  the  administrator  for  family  support 
beeaose  a  homestead  and  certain  personal  prop- 
erty were  set  off  to  the  widow,  when  It  does  not 
appear  what  the  same  consisted  of. 

5.  Under  Code  Civ.  Proc.  §  1618,  which  pro- 
vides that  an  administrator  is  entitled  to  com- 
mission upon  the  amount  of  the  estate  account- 
ed for,  where  real  estate  of  a  decedent  is  sold 
under  a  trust  deed  without  the  interrention  of 
the  administrator,  the  latter  Is  entitled  to  com- 
missions only  upon  the  amount  for  which  it 
was  sold. 

6.  An  administrator  who  cared  for  the  person- 
al property,  consisting  chiefly  of  live  stock,  nn- 
tu  it  could  be  advantageonsly  sold,  in  a  busi- 
Mssiike  manner,  using  every  necessary  measure 
to  protect  the  same,  u  not  liable  for  any  loss 
Incurred. 

Department  1.  Appeal  from  superior  court, 
Santa  Barbara  county;  W.  B.  Cope,  Judge. 

Administration  of  the  estate  of  Joaquin 
Femandes,  deceased.  The  Oommerdal  Bank 
of  San  Luis  Obispo,  a  creditor,  ffled  excep- 
tions to  the  final  account  of  M.  F.  Burke,  ad- 
ministrator. From  a  disallowance  of  the  ex- 
ceptions and  settlement  of  the  account,  the 
twnk  appeals.  Modified. 

Wright  ft  Day,  for  ^vpeUant  Tbos.  Mc- 
Nntta  and  Grant  Jackson,  for  respondent. 

PER  CURIAM.  The  Commercial  Bank  of 
San  LniB  Obispo,  a  creditor  of  the  estate  of 
said  decedent,  filed  exceptions  to  the  final 
account  of  M.  F.  Burke,  the  administrator 
of  said  estate,  and,  its  exceptions  having 
tMOtt  disallowed,  and  the  aald  account  haT> 


ing  been  settled  and  approved,  said  Mnt' 

appeals. 

The  Inventory  of  said  estate  was  filed  Hay 
22,  1898,  showing  the  assets  to  be  of  the 
value  of  ^9,886.50,  and  the  total  of  the 
claims  proved  and  allowed  was  $36,526.52, 
showing  a  balance  over  indebtedness  of  $28,- 
469.98.  The  claim  of  appellant  amounted 
to  $19,821,  and  was  unsecured.  The  tyalj 
otiier  large  claim  was  that  of  the  San  Fran* 
Cisco  Savings  Union,  for  $16,613.33,  which 
was  secured  by  a  deed  of  trust  The  aggre- 
gate of  all  the  othw  claims— nine  in  number 
—was  $1,062.19.  The  administrator  filed  his 
first  annual  account  June  12,  1894,  and  his 
second  annual  account  May  11,  1896,  the 
third  account  being  the  final  one,  to  which 
appellant  excepted.  Said  first  and  second 
annual  accounts  were  each,  after  due  notice 
and  hearing,  approved  and  allowed  by  the 
court  by  orders  duly  made.  No  excepUonh 
were  filed  or  objecttons  made  to  either  of 
■aid  acconata.  In  said  first  annual  accouni 
the  payment  of  all  said  smaller  audited 
dalms  were  reported  paid  in  full.  The  oniy 
payment  to  appellant  was  made  October  14, 
1886,  and  reported  In  the  final  account,  vte. 
$2,500.  The  final  account,  as  filed,  contained 
the  Item,  "Cash,  administrator's  commis 
slons,  $841^7,"  and  showed  a  balance  in  his 
hands  of  $753.69.  On  the  hearing  of  the  finni 
account  the  court  Increased  sold  commis- 
sions to  $1,820,  and  allowed  attorneys'  feo: 
in  the  sum  of  $400,  and  found  the  estate  in 
debted  to  the  sJminlstrator  in  the  sum  of 
$789.34,  and  ordered  that,  upon  filing  vouch 
ers  for  said  attorneys'  fees,  he.  and  the  sure 
ties  on  his  bond,  should  be  discharged.  The 
estate  therefore  proved  to  be  insolvent,  all  of 
appellant's  claim  except  the  sum  of  $2,600  be- 
ing unpaid. 

1.  Appellant's  first  point  Is  that  the  pay 
ment  of  general  debts  proved  and  allowed, 
amounting  to  $857.19,  was  Illegal,  havlnff 
been  made  without  any  order  of  the  court, 
and  that  the  order  of  the  court  allowing  and 
approving  said  first  annual  account  was 
"void"  as  to  those  items.  This  contention 'Is 
based  by  appellant  upon  section  1646,  Code 
Civ.  Proc.,  which,  after  providing  for  the 
payment  of  funeral  expenses  and  expenses  of 
last  sickness,  provides:  "He  may  retain  In 
his  hands  the  necessary  expenses  of  admin- 
istration, but  he  is  not  obliged  to  pay  any 
other  debt  or  any  legacy  until,  as  prescribed 
in  this  article,  the  payment  has  been  ordered 
by  the  court"  It  is  undoubtedly  the  proper 
practice  to  obtain  an  order  for  the  payment 
of  general  creditors,  and  without  such  order 
payments  are  made  at  the  peril  of  the  admin- 
istrator. If  exceptions  bad  been  filed  to  the 
first  account,  and  It  appeared  tben  that  the 
sutficiency  of  the  assets  for  the  payment  of 
all  the  debts  was  doubtful,  It  would  have 
been  tbe  duty  of  the  court  to  have  stricken 
them  out,  with  leave  to  charge  them  In  a 
future  account  If  the  estate  should  prove  sol* 
ven^  m  to  the  extent  of  t^elf  pro  rata  stun 
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If  Uw  estate  ihoold  prove  IniolTeikt;  but  cer> 
talnljr  It  caiiDot  be  uld  tlkat  tbe  action  of  the 
court  In  approving  these  paynwnts,  and  al- 
lowing them  as  a  credit  to  the  administrator* 
MS  ''void"  for  to  aaj  that  sach  action  of 
the  court  Is  void  Is  to  say  that  the  court 
has  no  power  to  allow  a  payment  not  bas- 
ed npcn  a  i»evioiis  order  to  psy  it,  even 
though  the  estate  conld  pay  all  Its  debts  were 
they  many  times  larger.  Dnless  the  order 
approving  the  account  must  be  held  absolute- 
ly void,  appelant  is  concluded  thereby, 
whether  the  order  was  errtmeoos  or  not.  It 
was  an  appeslable  rader.  Code  Olv.  Proc.  I 
968,  snbd.  S.  The  settlement  of  said  annual 
acconntS)  not  having  been  appealed  from.  Is 
cottdnslve.  Code  Clr.  Proc.  I  1637;  In  re 
Bstate  of  Boott,  62  Cal.  403;  Bstate  of  Gouts, 
87  CaL  4Sa  26  Pac.  686;  Id..  100  Oal.  404,  84 
Pac.  866;  Washington  v.  Black.  88  Cal.  204. 
28  Pac  800.  The  question  before  us  did  not 
arise  In  Estate  of  Dunne,  66  CaL  378,  4  Pac. 
878;  dted  by  appellant  That  was  a  petition 
for  a  partUil  distribution.  In  the  opinion, 
aftor  ssylttg  that  the  executw  or  admlnlstra* 
tot  shall  be  allowed  credlte  for  funeral  ex- 
penses, etc..  though  BO  previous  order  had 
been  made  directing  the  payment,  it  was  fur- 
ther said:  "But  that  he  shall  not  have  au- 
thority to  pay,  nor  be  allowed  at  any  ac- 
eounttaig,  any  other  debt  or  legacy,  unless  the 
conrt  has  ^ressly  ord««d  the  same  to  be 
paid.'*  No  authority  Is  dted  for  that  dictum, 
nm  has  it  been  dted  or  followed  in  any  sub- 
sequent case;  but  In  Miller  v.  Lux,  100  Gal. 
616,  86  Pac.  845,  639.  where  large  sums  of 
money  had  been  jiald  to  the  widow,  and  in- 
tended as  a  ftunlly  allowance,  but  without 
bdng  autttorlsed  by  an  order  of  the  court,  ft 
was  said  that  such  payments  were  made  at 
the  per0  of  the  eracutors,  "and,  to  the  «e- 
tent  that  they  were  not  approved  by  the 
subsequent  order  of  the  court,  constituted  a 
wrongful  use  of  the  money  of  the  estate." 
And  In  the  opInlM  rendered  np<Hi  petition 
for  rehearing  it  was  said:  *Tt  the  court, 
upon  the  new  hearing,  find  one  thousand  dol- 
lars per  month,  or  any  greater  or  lees  amount, 
a  reasonaUe  sum  to  be  applied  for  the  sup- 
port of  the  widow,  thai  the  encutors  should 
be  credited  wHh  the  amount  so  found  to  be 
reasonaUe  and  proper."  I  think  this  authori- 
ty fully  sunwrts  my  conduslon  that;  though 
these  debts  were  paid  without  any  order  or 
direction  of  the  court;  the  court  had  power 
to  allow  them  as  credits  upon  the  settlement 
of  the  annual  account,  and,  though  111  ad- 
vised or  erroneous,  no  sppral  haring  been 
taken  from  the  order  approving  that  ao> 
count,  appellant  is  concluded  thereby. 

2.  Before  the  Inventory  was  filed,  the  court 
made  an  order  directing  the  administrator 
to  pay  to  the  widow  $100  per  month,  for  fam- 
ily support,  until  the  inventory  should  be 
filed,  or  until  the  further  order  of  the  court. 
This  allowance  was  paid  for  20  months, 
amoimting  to  92,000.  No  other  than  the 
•rlglnal  ordw  was  mads  directing  its  pay- 


ment Aj»pellant  excepted  to  all  of  said  pay> 
ments  except  the  first,  contending  that  91,* 
800  was  paid  without  authority.  Fourteen 
hundred  dollars  of  the  9%000  vras  induded 
in  the  first  annual  account  9500  in  the  sec- 
ond, and  9100  In  fha  final  account  the  last 
paymwt  bavlng  been  made  June  1,  18KS, 
less  than  a  month  after  the  filing  of  the  sec- 
<md  annual  account  and  before  it  was  ap- 
proved. Bo  far  as  the  ac^tions  to  these 
payments  are  based  upon  the  atraence  of  a 
prior  ordOT  of  the  court  directing  them,  tbey 
must  be  held  not  wdl  takoi,  wpm  the  au> 
thority  of  Miller  v.  Lux,  supra;  and  as  to 
all.  except  the  tast  payment  of  9100,  tbey 
were  settled  and  allowed  In  the  annual  ac- 
counts, to  which  BO  exceptions  were  taken, 
and  whteh  were  not  appealed  from,  and  can- 
not now  be  nrlewed.  It  is  said,  however, 
that  the  final  account  Shows  the  estate  to 
be  Insolvmt  Conceding  that,  It  could  imly 
affect  tba  last  payment,  which  was  made 
June  1, 1886;  and  it  dbes  not  appear  that  at 
that  date  there  was  reason  to  suppose  the 
estate  would  ivove  to  be  Insolvent  Tbe  ad- 
ministrator testified  that  he  supposed  the 
order  tor  tbe  payment  ta  fbe  family  allow- 
ance continued,  and  was  so  advised  by  coun- 
sel ;  that  the  family  was  without  the  means  of 
subsistence,  and  that  at  all  times  during 
which  these  payments  were  made  the  estate 
was  solvent  There  was  no  cross-examina- 
tion of  tbe  witness,  nor  was  any  evldmce 
offered  by  appellant  other  than  the  annual 
accounts.  It  is  further  urged  against  the 
allowance  of  said  paymenta  for  family  sup- 
port that  a  homestead  and  certain  pers<Hial 
property  were  set  off  to  the  widow.  That 
fact  appears  only  In  the  administrator's  re- 
port attached  to  his  final  account;  but  of 
what  the  homestead  and  personal  property 
consisted,  or  when  set  off,  does  not  appMr. 
The  exc^rUon  to  said  payment  cannot  be 
sustained. 

8.  It  Is  contended  that  the  commissions 
allowed  the  administrator  greatly  exceed 
those  allowed  by  law.  In  hia  final  account 
the  administrator  credited  hlmsdf  with  ttw 
sum  of  9841.97,  as  commlsalons.  Upon  the 
hearing  the  commissions  were  Increased 
by  the  court  to  91,020;  and  this  Increase  Is 
excepted  to.  It  Is  stated  In  appellaul^s  Mef 
that  the  98^1.97  commissions  appearing  In 
the  account  as  filed  wen  computed  vpon  the 
amount  of  money  recdved  and  accounted 
for,  not  induing  tbe  value  of  the  real  es- 
tate; and  it  is  assumed  by  counsd  on  both 
Bides  that  the  additional  allowance  was  bas- 
ed upon  the  real  estate.  The  administrator 
is  entitled  to  commissions  "upon  tiie  amount 
of  the  estate  accounted  tor  by  him."  Oode 
Cfv.  Proc.  1 16ia  For  the  purpose  of  ascer- 
taining the  amount  of  tihe  estate,  the  tnTU* 
tory  and  appraisement  may  be  looked  at 
but  as  was  said  In  Estate  Simmons,  43 
CaL  649:  "It  does  not  fdlow,  however,  in 
any  case^  that  iba  appraisement  on  file  Is 
necessary  to  oonstltnta  the  basis  iqhhi  wliidi 
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the  compenBatlon  iB  to  be  allowed;"  and  In 
Estate  of  Hinckley,  58  Cal.  SIO,  It  was  said: 
"The  valuation  of  the  Inventory  Is  evidently 
not  intended  to  be  conclusive  for  any  pur- 
pose." The  administrator  Is  chargeable  In 
his  account  with  the  Whole  estate  of  the 
decedent  which  may  come  Into  his  posses- 
sion "at  the  value  of  the  appraisement  con- 
tained in  the  Inventory"  (section  1613);  but, 
If  any  is  sold  for  less  than  the  appraisement, 
he  Is  not  resptmslble  for  the  loss.  If  the 
sale  has  been  adTaatajreonsIy  made  (section 
1614).  "The  inventory  may  or  may  not  af- 
ford a  basis  of  calculation  for  the  purpose  of 
allowance  of  commissions  upon  property 
taken  Into  possession  and  accounted  ftor; 
but.  If  resorted  to  In  making  such  allow- 
ance, it  cannot,  in  any  case,  amount  to  more 
than  prima  facie  evidence  of  value,  and  the 
value  should  be  left  open  to  inquiry,  if  the 
Inventoried  value  be  not  satisfactory  to  all 
parties  concerned."  Estate  of  Simmons,  an- 
pra.  If  the  administrator  takes  possession 
of  the  estate,  and  it  Is  distributed  to  the 
heirs,  it  Is  thereby  "accounted  for"  by  him; 
and,  If  no  objection  Is  made  by  them  to  the 
valuation  in  the  inventory,  that  would  form 
the  basis  of  estimating  his  commissions.  In 
He  Delaney's  Estate,  110  Cal.  &63.  42  Pac. 
981,  the  snpertor  court  directed  a  reappralse- 
ment  for  the  purpose  of  fixing  the  amount  of 
commission.  If  the  administrator  sells  the 
estate,  or  a  portion  of  it,  the  amount  receiv- 
ed upon  such  sale  becomes  the  evidence  of 
Its  value  to  the  estate,  for  which  be  has  to 
account,  and  upon  which  bis  commissions 
are  to  be  estimated.  In  the  present  case  It 
does  not  appear  from  the  record  that  the  ad- 
ministrator made  any  disposition  of  the  real 
estate  for  which  the  commissions  were  al- 
lowed, but  it  Is  assumed  in  the  briefs  that 
It  was  sold  under  the  power  contained  In  the 
deed  of  trust  made  by  the  decedent  for  the 
amount  of  the  Indebtedness  to  the  San  Fran- 
cisco Savings  Union  for  which  the  property 
was  held  In  trust,  and  that  that  was  the  full 
value  of  the  property  at  the  time  of  the  sale. 
If  the  administrator  had  sold  the  property 
nnder  an  order  of  court  for  the  purpose  of 
paying  this  debt  of  the  decedent,  he  would 
have  been  entitled  to  commissions  only  upon 
the  amount  for  which  it  was  sold,  and  he 
cannot  be  entitled  to  any  greater  sum  by 
reason  of  its  having  been  sold  by  the  trus- 
tees without  any  intervention  on  his  part 
The  real  estate,  with  the  improvements,  was 
appraised  at  the  value  of  $37,020,  and  the 
claim  of  the  San  Francisco  Savings  Union 
which  Is  secured  thereby  was  approved  for 
the  sum  of  $15,643.33;  but  the  record  does 
not  show  the  amount  for  which  the  real  es- 
tate was  sold  In  satisfaction  of  this  claim, 
and  we  therefore  are  unable  to  direct  a  cor- 
rection of  the  decree. 

4.  It  is  further  urged  that  the  administra- 
tor had  no  right  to  carry  on  the  business  at 
a  loss,  and  should  make  good  to  the  estate 
all  aoch  loea  aa  was  incurred.  Iliere  la  In 
Cal.Itep.  49-63  P.— 46 


the  record  no  evidence  that  he  carried  on 
the  business  of  the  intestate  In  any  sen8<« 
other  than  that  he  cared  for  the  persontU 
property  nntll  it  conld  be  advantageously 
sold.  There  were  nearly  9,000  head  of  sheep 
and  lambs,  140  head  of  cattle,  186  hogs  and 
33  horses  and  colts.  These  were  cared  for 
until  they  were  sold,  as  It  was  the  duty  of 
the  administrator  to  do;  and  the  court  found 
and  stated  In  Its  order  that  the  administra- 
tor had  managed  the  estate  In  a  good  and 
businesslike  manner,  and  used  every  neces* 
sary  and  prudent  measure  to  protect  It  The 
superior  court  Is  directed  to  modify  Its  order 
allowing  commissions  to  the  administrator 
in  accordance  with  the  views  herein  express- 
ed, and,  so  modified,  the  orders  ^q^ealed 
from  wlU  stand  afDrmed. 


lit  Ckil.  su 

8AYWABD  T.  HOUGHTON  et  aL  <No. 
19,638.) 

(Supreme  Court  of  California.    Tan.  7,  1808.) 

BPKOiriO  PBRFORMASCE— MUTUAUTT  OF  COSTRIOT 
— ACTIOK  BT  AdHINISTKATOR— TlITDRH. 

1.  A  contract  whereby  defendant  agreed,  on 
tender  within  a  certain  time  of  a  certain  sum,  to 
transfer  certain  shares  of  stock,  is  not  void  for 
lack  of  mutuality,  so  that  it  covld  not  be  specifl* 
ealiy  enforced,  where  the  person  holding  the  ojf- 
tion  has  otFered  to  perform. 

2.  The  owner  of  certain  shares  of  the  capital 
stock  of  a  corporation  pledged  it  as  security  for 
a  note,  and,  under  power  of  sale  in  the  payee, 
the  stock  was  sold.  The  purchaser  of  the 
stock  agreed  with  the  former  owner  to  return 
said  shares  upon  the  payment  of  a  certain  sum. 
Defendant,  at  the  request  of  said  original  own- 
er of  the  saares,  advanced  the  required  amount, 
and  the  shares  were  transferred  to  bim,  under 
the  agreement  that  upon  tender  within  a  cer- 
tain  ume  of  said  sum  so  advanced,  with  inter* 
est  thereon,  together  with  a  bonus,  the  stock 
should  be  transferred  back  to  the  original  own- 
er. Beid,  that  on  tender  of  said  sum  of  mon- 
ey, together  with  interest  thereon  and  a  bonua, 
within  the  time  stipalated,  and  upon  refusal 
of  defendant  to  transfer  the  stock,  a  eaose  of 
action  accrned. 

3.  The  transaction  amounted  to  a  purchase  by 
the  original  owner  with  the  money  advanced  by 
the  defendant,  said  defendant  taking  title  as 
security;  and  hence  an  action  to  have  him  de* 
dared  to  hold  the  same  In  trust  and  to  compel 
the  transfer  to  the  oriKlnal  owner  upon  cnmpl'i- 
auce  with  the  condition  of  the  agreement  with- 
in the  time  limited,  is  an  action  for  specific  per- 
formance, only  in  so  far  as  such  relief  is  nec- 
essarily incidental  to  the  enforcement  of  the 
plaintiff's  rights  in  tlie  premises, 

4.  There  is  nothing  In  the  nature  of  the  con- 
tract obnoxious  to  the  statute  of  frauds. 

5.  Upon  compliance  by  an  administrator  with 
the  conditions  of  a  contract  entered  into  by  an 
intestate  whereby,  upon  the  payment  of  a  stip* 
ulated  sum  within  a  limited  time,  certain  stock 
held  by  another  in  trust  was  to  be  transferred 
to  said  intestate,  the  said  administrator  may 
bring  an  actioD  for  the  performance  at  said 
contract. 

6.  Civ.  Code,  S  1500,  providing  that  an  obliga- 
tion for  the  payment  of  money  Is  extinguished 
by  a  due  offer  of  payment  if  the  amount  is  im- 
mediately deposited  to  the  name  of  the  credit- 
or in  some  bank,  orescribea  merely  a  mode  of 
extinguishing  a  debt,  and  does  not  prevent  a  le- 
gal tender  by  ottering  to  pay  the  amuont  due 
on  a  contract. 
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Department'  1.  Appeal  from  snperlor 
court,  city  and  connty  of  San  Francisco. 

Action  by  J.  W.  Sayward  against  J.  F. 
Houghton  and  others  to  have  defendant 
Houghton  declared  a  trustee,  and  to  compel 
him  to  transfer  certain  shares  of  stock. 
]<^m  the  action  of  the  lower  court  In  sus- 
taining a  demurrer  interposed  by  defendant 
Houghton,  plaintiff  appeals.  Reversed. 

B.  E.  Houghton,  for  appellant.  Fox  ft 
Eelloffi,  for  respondent; 

VAN  FItEET,  J.  The  court  below  sustain- 
ed a  demurrer  Interposed  by  defendant 
Houghton  to  the  complaint,  and  entered 
Judgment  dismissing  the  action,  from  which 
plaintiff  appeals.  The  only  question  inrolT- 
ed  in  th«  appeal  Is  whether  the  complaint 
states  a  cause  of  action.  The  averments  of 
the  comidaint,  so  far  as  material  here,  are  in 
substance  that  W.  T.  Sayward,  plaintiff's  In- 
testate, being  the  owner  of  3,000  shares  of 
the  capital  stock  of  the  corporation  defend- 
ant, the  Biverslde  Land  &  Irrigation  Com- 
pany, transferred  the  same  to  one  Felton,  as 
security  for  the  payment  of  a  certain  prom- 
issory note,  with  power  of  sale  in  Felton  on 
default  of  the  payment  of  the  note;  that, 
the  note  not  being  paid,  the  stock  was  there- 
after, on  March  1^  18S7,  duly  sold  by  Fel- 
ton to  one  George  Loomis  for  fiQiOOO,  to 
satisfy  the  note;  that  8ubsequ«it  to  said 
pledge,  and  prior  to  the  sale,  said  stock  had 
greatly  Increased  in  value,  and  at  the  date 
of  the  sale  and  thereafter,  and  at  the  time 
of  bringing  this  action,  was  of  far  greater 
value  than  the  amount  for  which  It  was 
sold,  to  wit,  of  the  value  of  (174,000;  that 
neither  Felton  nor  Loomis,  by  reason  of 
their  long  acqualntence  and  friendship  for 
said  Sayward,  was  desdrous  of  availing 
themselves  of  the  benefit  of  the  exoss  In 
value  of  said  stock  above  the  amount  neces- 
sary to  satisfy  said  indebtedness,  but  were 
each  desirous  that  said  Sayward  should  have 
the  benefit  of  such  Increased  value,  and  were 
ready  and  willing  to  give  him  the  prefer- 
ence over  all  otl^  persons  in  the  purchase 
or  redemption  of  said  stock,  and  were  will- 
ing that  he  should  have  said  stock  upon  the 
payment  of  the  sum  of  $50,000  therefor;  that 
thereupon  said  W.  T.  Sayward  and  the  de- 
fendant Houghton  entered  into  this  agree- 
ment: That  said  Houghton  should  advance 
the  sum  of  ¥50.000  for  the  purchase  of  the 
slioek  from  Loomis.  and  that  said  Sayward 
should  procure  said  stock  to  be  tranafen-od 
by  Loomis  to  Houghton,  the  same  to  be  held 
by  Houghton  for  the  benefit  of  Sayward, 
upon  the  trust  and  condition  that  the  latter 
should  "on  the  tender  by  him  to  said  Hough- 
ton, within  six  months,  of  the  sum  so  to  be 
advanced  by  said  Houghton  for  the  pur- 
chase of  said  itock  ftom  said  Loomis  u 
aforesaid,  with  Interest  thereon  from  the 
date  of  said  advance  to  the  date  of  said 
tender,  together  with  five  thousand  ($5,000) 


BEPOBTEa  CUM. 

dollars  as  a  bonus  to  s^d  Houghton,  receive 
from  said  Houghton  a  transfer  of  all  of  said 
stock";  that,  in  pursuance  of  said  agree- 
ment, Uie  money  was  so  advanced  by  Hough- 
ton, and  said  Sayward,  on  Uarch  24.  1887, 
procured  said  stock  to  be  transferred  and 
delivered  by  Loomis  to  Houghton;  that 
thereafter,  cm  Tone  11.  1SS7,  Sayward  died, 
and  plaintiff  was  duly  appointed  administra- 
tor of  his  estate;  that  on  September  13, 
1887,  and  within  six  months  from  the  date 
of  the  payment  and  advancement  of  said 
money  by  Houghton,  plaintiff,  as  such  ad- 
ministrator, tendered  and  offered  to  said 
Houghton  the  full  amount  required  to  be 
paid  by  plaintiff's  Inteatete  under  said  agree- 
ment, including  the  95,000  bonus,  and  de- 
manded a  transfer  and  dellv^-  of  said 
stock;  but  that  said  Houghton  repudiated 
said  agreement,  and  refused  said  tender,  and 
refused  to  driver  or  transfer  said  stock; 
that  plaintiff  has  ever  since  been,  and  Is 
now,  ready,  aUe,  and  willing  to  pfty  said 
Houghton  the  full  amount  required  to  be 
paid  under  said  contract,  upon  the  transfer 
and  delivery  of  said  stock.  The  prayer  Is, 
among  other  things,  that  Houghton  be  de- 
clared to  hold  said  stock  In  trust  for  plain- 
tiff's Intestate,  and  that  he  be  required  to 
transfer  and  deliver  the  same  to  plaintiff  as 
such  administrator,  upon  the  payment  of  Uie 
sum  required  under  the  terms  of  the  con- 
tract. 

We  think  the  complaint  states  a  cause  of 
action,  and  that  the  demurrer  was  Improper- 
ly sustained.  Respondent  construes  the  ac- 
tion as  one  pur^  for  the  specific  perform- 
ance of  a  contract  which  he  contends  is  whol- 
ly ]fld£lng  In  mutuality;  that,  while  the  com- 
plaint alleges  a  promise  on  his  part  to  con- 
vey, it  discloses  no  corresponding  obligation 
upon  the  part  of  plaintiff's  Intestate  to  pur^ 
chase,  but  merdy  an  option  so  to  do,  which 
could  not  have  been  enforced;  and  that, 
therefore,  the  contract  alleged  Is  one  which 
equity  will  not  enforce.  But,  assuming  that 
the  element  of  mutually  was  lacking  at  the 
time  the  contract  ms  entered  into,  it  was 
supplied  upon  the  offer  of  performance  being 
made  1^  plaintiff,  since  thereby  the  remedy 
to  enforce  It  clearly  became  mutual.  An  orig- 
inal lad£  of  mutuality  In  the  right  to  spedfic 
performance  will  not  preclude  the  enforce- 
ment of  the  contract  where  this  want  has 
been  removed  at  the  time  the  action  is 
brought  Thurber  v.  Meves  (Cal.)  GO  Pac. 
lOttS,  and  cases  there  cited;  Vassault  v.  Ed- 
wards. 43  Gal.  458;  Woodruff  v.  Woodruff. 
44  N.  J.  Eq.  349,  10  AtL  4.  The  principle  is 
well  stated  In  the  cose  last  cited,  where  the 
objection  was,  as  here,  that  the  covenant 
sued  on  was  lacking  In  mutn^ity,  In  ttiat  it 
gave  complainant  the  right  to  purchase,  but 
did  no^  provide  that  he  must  do  so.  The  ob- 
jection is  thus  answered:  "It  Is  laid  down, 
as  a  general  rule,  that  equity  will  not  spe- 
cifically enforce  the  performance  of  a  con- 
tract where,  from  Its  terms,  a  right  does  not 
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arise  In  favor  of  each  party  agianit  the  other, 
and  where  each  party  la  not  entitled  to  the 
equitable  remedy  of  specific  execution  of 
such  obligation  against  the  other  contracting 
party.  Pom.  Spec  Perf.  f  162.  But  this 
role  IB  subject  to  the  modification  that,  Jf  the 
quality  originally  lacking  should  be  subse- 
quently sapplled.  the  enforcement  of  the  con- 
tract may  be  made  possible.  The  language 
of  Chief  Justice  Beasley  In  Richards  t.  Green. 
23  N.  J.  Bq.  686,  587,  will  suffice  to  indicate 
how  the  contract  under  consideration  Is  made 
mutual  and  enforceaUe.  The  chief  justice 
says:  "It  Is  true  that  there  are  exceptions  to 
the  rule  that  s  coiirt  of  equity  will  not  per- 
form unilateral  contracts,  as,  for  Instance,  in 
those  cases  where  an  agreement  which  the 
statute  of  fraud  requires  to  be  In  writing  has 
been  signed  by  one  of  the  parties  only;  or 
when  the  contract,  by  Its  terms,  gives  to  one 
party  a  right  to  the  performance  which  It 
does  not  confer  upon  the  other,  an  example 
of  which  Is  exhibited  in  the  Instance  of  a 
tease  for  years  which  gives  an  option  to  l^e 
lessee  of  purchasing  during  the  term.  But  it 
will  be  observed  that,  when  such  contracts 
come  to  be  enforced  In  equity,  they  cease  to 
be  nnllatera);  for,  upon  the  filing  of  the  bill, 
the  party  who  was  before  unbound  puts  him- 
self under  the  oUlgatlon  of  the  contract.  By 
his  own  act  he  makes  the  contract  mutual, 
and  flw  (rtber  party  Is  ^bled  to  enforce  It" 
Xumeroas  other  authwrltlee  ml^t  be  ched  In 
support  of  the  same  prindide. 

But  we  do  not  construe  the  action  as  being 
essentially  one  for  the  spedflc  performance 
of  the  contract,  except  In  so  fftr  as  such  re- 
lief le  necessarily  Inddental  to  the  enforce- 
ment of  the  plaintiff's  rights  In  the  premises. 
The  action  la  more  In  the  nature  of  an  ac- 
tion to  enftuee  a  trast  arising  In  Ulyot  at 
plalntlira  Intestate  to  liave  the  stock  restored 
to  him  upon  a  compUanee  with  the  terms  of 
the  contract.  Respondent  contends  that  no 
•och  trust  arose;  that  the  transaction  was, 
In  effect,  a  purchase  of  the  stock  by  lilm  from 
lioomla.  predsely  as  If  It  had  been  at  sher- 
UTs  sale  or  other  pnbUc  TMidns^  with  a  mere 
promise  Iqr  hlm  to  hoU  It  for  the  b«wflt  of 
SsTward.  for  which  promise  there  was  no 
consideration;  and,  tiiere  being  no  fraud  or 
deceJt  alleged,  no  enforceable  trust  waa  cre- 
ated or  resulted.  But  the  case  is  clearly  not 
one  of  that  complexion.  The  transaction 
did  not  constitute  a  pnndiaae  of  the  stock  by 
re^KHident  with  his  own  money  or  for  his 
own  benefit.  In  1^1  effect  It  amoonted  to 
a  pnrtiiase  by  Say  ward  with  mon^  advanced 
fbr  the  porpose  by  Houghton,  the  title  being 
taken  in  the  name  of  the  latt«r,  and  the 
stock  d^lvered  to  him  to  be  held  merely  as 
secorfty  (or  the  repayment  of  the  money  so 
advanced.  wKh  the  stipulated  compensation 
for  Its  use.  Such  being  the  nature  of  the 
transaction,  there  was  obviously  no  want  of 
consideration  for  respondent's  inomlse  to  re- 
turn or  transfer  the  stock;  and  that  there  re- 
sulted miex  the  facts  a  liebt  In  Sayward  to 


such  transfer,  upon  compliance  with  the 
terms  of  the  contract,  we  entertain  no  doubt 
There  Is  no  merit  In  the  other  objections  to 
the  sufficiency  of  the  complaint  Itiere  Is 
nothing  m  the  nature  of  the  contract  render- 
ing It  olmoxlous  to  the  statute  of  frauds;  nor 
is  there  anything  in  the  objection  that  plain- 
tiff cannot  maintain  the  action,  conceding 
that  this  question  may  be  raised  under  the 
general  demurrer.  Code  Civ.  Proc  |  1582; 
Knowles  V.  Murphy,  107  Cal  111,  40  Pae.  HL 
The  case  of  Janes  v.  Throckmorton,  67  Cal. 
887,  does  not  negative  the  right  of  the  admin- 
istrator to  maintain  an  action  such  as  this. 
The  offer  or  teodw  of  payment  was  sufficient 
Section  1500  of  the  Civil  Code  does  not  pre- 
scribe the  mode  of  tender,  but  a  method  of 
"extUtgolshlng"  an  obligation  when  tbat  ob- 
ject le  sought  Knowles  v,  Mtirphy,  supra. 
The  judgment  Is  reversed,  and  cause  remand- 
ed, with  directions  to  overrule  tlie  demurrer. 

We  concur:  HARRISON,  J.;  GABOUTTA' 

J. 


OU  Cat.  B90) 
FLICKINGER  et  at  V.  FAY.  (S.  F.455.)» 

(Sapreme  Court  of  California.    Jau.  15.  1896.) 

Mdnioipal  Corporations— Sthsbt  Improvusnts 
-^PowBH  or  CouKou,  TO  Obdbr— la- 
nrxcnoN— Coimu.cTS. 
Where  a  certain  portion  of  a  street,  which 
had  been  improved  under  the  street  improve- 
ment act  (St.  1885,  p.  160),  was  accepted  h? 
the  city,  under  section  20  of  such  act,  providing 
that  whenever  any  street  has  been  ''fully  con- 
structed to  the  satisfaction  of  the  euperiutend' 
ent  of  streets  and  of  the  city  council,  and  is  in 
good  condition  thronghont"  it  shall  be  acc^t- 
ed,  and  thereafter  kept  in  repair  and  improved 
by  the  city  at  the  public  expense,  a  contactor 
under  subsequent  proceedings  regularly  taken 
for  the  imprOTement  of  such  portion  of  such 
street  could  not  be  enjoined,  at  the  instauce  of 
abutting  owners,  from  performing  such  oui- 
tract  on  the  ground  that  by  such  previous  ac- 
ceptance the  cost  of  such  improvement  was  to 
be  borne  at  the  public  expense;  as  the  city 
council,  notwithstanding  such  acceptance,  stiU 
retained  jurisdiction  to  order  the  improvement 
of  Bucb  street  and  Buch  provialoQ  of  the  section 
referred  to  is  subordinate  to  the  proTision  In 
section  2  of  the  same  act  that  the  city  council 
may  order  such  improvement  "whenever  the 
public  interest  or  convenience  may  require," 
and  also  to  the  provision  in  section  1  that  when 
such  order  is  made,  the  work  must  be  done  un- 
der the  proceedings  described  in  such  act 

Department  1.  Appeal  from  superior  court 
Santa  Clara  coimty;  John  Reynolds,  Judge. 

Action  by  one  Fllckluger  and  others  against 
one  Fay  to  restrain  defendant  from  prosecut- 
ing certain  work  on  a  portion  of  Santa  Clara 
street  In  the  city  of  San  Joe^  under  a  con- 
tract with  said  city.  Prom  a  jndgmoit  In  te- 
vor  of  defendant  plaintiffs  appeal  on  the  judg- 
ment roll  alone.  Affirmed. 

Jos.  B.  Patton,  for  apiKlIants.  0.  T.  Bhrd, 
for  respondent 

HARRISON,  7.  Tbe  mayor  and  common 
council  of  the  city  of  San  Joed  paued  a  reao- 

ABcheaiing  denied 
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Inttao  Angnat  SXI,  1896,  oC  Oi^  Intentkm  to 
order  certain  improrement  of  Santa  Clara 
Btreet,  between  Third  and  Eleven tb  Btreets,  In 
said  dty,  and,  thli  resolatlon  having  been 
posted  and  pnbUsbed  u  required  by  law,  sub- 
■equently  passed  a  resolution  ordering  the 
woric  to  be  done.  Under  proceedings  rego- 
larly  takax  therefor,  a  contract  for  doing  the 
work  WBB  afterwards  entered  into  on  behalf 
of  the  dty  with  the  respondent  After  the 
respondent  had  commenced  work  under  this 
contract,  the  plaintiffs,  who  are  owners  of 
property  fronting  upon  that  portion  of  Santa 
<^Bra  street,  commenced  the  present  action  to 
restrain  him  from  Its  further  prosecution.  In 
their  complaint  they  allege  that  In  the  year 
1888  this  portion  of  Santa  Clara  street  was  Im- 
proved nnd«  contracts  entered  Into  therefor 
wldi  the  dty  authorltien^  under  proceedings 
taken  by  virtue  of  fbo  provlrions  of  the  street 
Improvement  act  of  March  18,  188B,  and  that 
thereafter  the  dty  duly  adopted  resolutions 
by  which  it  accepted  this  portion  of  Santa 
Clara  street,  and  agreed  that  It  would  thwe- 
after  keep  the  roadway  thereof  open  and  In  re- 
pair, and  that  the  expense  of  so  doing  should 
be  paid  out  of  the  street  contingent  fund; 
that,  by  reason  thereof,  the  dty  authorities 
had  no  Jurlsdlctkm  to  ordw  an  Improvauent 
of  Qie  street  by  whidi  the  cost  should  be  Ira- 
posed  up«i  the  adjacent  lands.  The  defoid- 
ont  answered  the  complatot,  and,  the  cause 
having  been  tried  by  the  court,  Judgment  was 
reodraed  In  his  favor,  and  dissolving  an  In- 
junction previously  granted.  The  plaintiffs 
have  appealed  from  Ibis  Judgment  upon  the 
Judgment  roll  alone.  The  court  found  fbat 
the  street  bad  been  Improved  In  the  year  1888, 
as  alleged  In  the  complaint,  but  that  the  con- 
tract for  said  Improvement  had  not  been  com- 
pleted within  the  pmiod  fixed  therein  for  Its 
completion,  and  that,  by  rrasm  tboeof,  the 
assessments  issued  for  the  expense  of  the 
work  were  void,  and  that,  therefore,  the  ordi- 
nances subsequently  adopted  purporting  to  ao 
cqit  ttie  street  were  null  and  void. 

Section  20  of  the  street  Improvement  act 
<St  1886,  p.  160)  provides:  "Whenever  any 
street  or  portkm  of  a  street  has  been  or  shall 
hereafter  be  fully  constnicted  to  the  satisfac- 
tion of  the  superintendent  of  streets  and  of 
the  dty  council,  and  is  In  good  condition 
throughout,"  the  same  shall  be  acc^ted  by 
tbe  dty  council,  and  thereafter  kept  In  repair 
and  Improved  by  the  city  at  the  public  ex- 
pense. The  authority  here  given  to  the  dty 
council  to  accept  the  street  is  conditioned 
merely  upon  the  street  having  been  "fully  con- 
structed" as  therein  specified.  Whether  the 
work  of  such  construction  was  dww  by  the 
owners  ct  the  adjacent  land  at  their  own  ex- 
pense, or  under  a  contract  with  the  dty; 
whether  such  contract  was  valid  or  not,  or 
was  so  performed  as  to  entitle  the  contractor 
to  an  assessment  therefor;  or  whether  tbe 
owners  at  the  land  assessed  paid  tbe  assess- 
ment wltliout  objection,  or  successfoUy  con- 
tested Its  enforcement,— are  matters  Immateri- 


BBPOBXIBB.  (C»L 

al  to  tiw  validity  aC  sodi  acceptance  of  the 
street  If  the  street  has  been  In  fact  fully 
constructed  to  the  satisfaction  of  the  superin- 
tendent oC  streete  and  of  the  dty  council,  and 
is  In  good  condition  throughout  the  du^  la 
placed  upon  the  dty  council  to  accept  tte 
same;  and,  after  such  acceptance  to  keep  it  in 
repair  at  the  public  expense. 

Notwithstanding  the  acceptance  of  a  street, 
the  dt7  council  stlU  retains  Jurisdiction  to  ot- 
der  its  Improvement;  and  the  provision  in 
section  20  of  the  act  aforesaid,  requiting  tbe 
municipality  to  improve  such  street  at  the 
public  expense,  la  subordinate  to  tbe  provMra 
bi  section  2  of  the  same  act  that  the  dty 
eoundl  nu^  ordor  sudi  Improrement 
evw  the  pnt^c  toterest  or  convenience  may 
require,**  and  also  to  the  provision  in  sectloii 
i  that,  when  such  order  Is  made,  the  woit 
must  be  done  under  the  proceedings  described 
in  the  act  Pavement  Co.  t.  Broderick,  11£ 
Osl.  628,  46  Pac.  8G3.  It  was  held  in  the 
case  Just  dted  that  the  board  of  supervlson 
had  no  power  to  direct  the  superintendeat  tc 
enter  Into  a  contract  for  doing  such  work,  un 
less  It  waa  awarded  to  tbe  lowest  requnslUtc 
bidder  afer  proposals  bad  been  Invited  nndei 
the  provisions  of  section  6.  It  necessarily  fd 
lows  from  the  prlndples  of  this  case  tbat  a» 
the  dty  conncll  had  the  power  to  award  tt: 
the  respondent  a  contrad  tat  doing  the  work, 
he  could  not  be  enjoined  at  the  Ins^ce  of  th* 
plaintiffs  from  petforming  tbe  contract  upon 
the  ground  that  fay  reason  of  tbe  acceptance  oi 
Uie  street  tbe  cost  at  the  Improvement  was  tc 
be  borne  at  the  puUIc  expowe.  The  contnci 
between  the  defendant  and  tbe  dty  was  le- 
gally entered  Into,  and  It  is  not  alleged  thai 
tbe  work  to  be  done  by  him  thereunder  will 
injuriously  affect  the  plalntlffa  Whether  the 
cost  of  that  work  shall  be  borne  by  tbe  dty. 
or  be  assessed  upon  the  adjacent  lands,  will 
be  determined  after  the  work  under  the  con- 
tract has  been  completed.  If  fbr  any  rea- 
son an  assenment  therefor  cannot  be  legally 
made  upon  the  lands  of  the  plaintiffs,  they 
win  then  be  entitled  to  rdlef  against  such  pro- 
cedure, or  can  successfully  defend  any  pro- 
ceeding to  enforce  the  assessment  Tte  Judg- 
ment Is  affirmed. 

Wa  concur:  GAItOUTTB,  J.;  VAN  FLEET, 

J. 


ai>  CaLSQ) 
Id  re  TISALIA  CSTT  WATER  CO.  (Sac. 
320.)  » 

(Supreme  Court  of  California.    Jan.  S,  1808.) 

IrisoLVBKCT  —  Petition  —  Vbrificitiox — Amskd- 

UEXT-Bosn. 

1.  Act  189G,  9  9,  allowing  amendments  to  a 
petition  to  have  a  debtor  declared  innolveat. 
to  be  received  as  if  embraced  in  tbe  orisinal  pe- 
tition, does  not  authorize  an  amendmeot  to  a 
petition  futally  defective  for  want  of  a  verifi- 
cation. 

2.  Where  three  creditors  verified  a  petition  to 
have  their  debtor  declared  insolvent  and  there- 
after, before  it  was  filed,  the  names  and 

t  Bdieariox  denied. 
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ot  addltlonftl  eredltion  «««  bwerted  therein, 
the  Twlflcstion  was  a  nOllEtr. 

S.  A  petition  to  have  a  debtor  declared  Inaol- 
rent,  Terified  by  two  creditors,  confers  no  ja- 
risdiction  under  a  atatnte  requiring  three. 

4.  The  lnsolTenc7  act  contemplates  the  flllnc 
of  a  bond  with  two  sureties,  and  all  tha  petf 
tionlng  creditors  as  principals. 

Department  1.  Appeal  from  superior  coart, 
Tulare  county;  WlUlam  W.  OrosB,  Judge. 

Certain  creditors  of  the  Vlaalla  City  Water 
Company  filed  a  petition  to  have  It  declared 
an  InsolTent  debtor.  From  an  order  ao  de> 
daring,  it  appeals.  Berersed. 

T.  B.  Gibbon  and  Lamberson  &  Hlddlecoff, 
for  appellant.  SL  T.  Dannlng.  W.  B.  Wal- 
lace, and  Daseett  &  Adama,  for  reapondoita. 

OAROUTTB,  J.  This  appeal  InvolTes  tlie 
ralldlty  of  an  order  of  the  supetlw  court  de- 
claring the  Vlaolia  Oty  Water  Company,  a 
corporation,  an  inaolTent  debtor.  The  pro- 
ceeding waa  Inangurated  V  the  creditors  of 
the  corporation,  and  the  petition  was  filed 
February  8, 1880.  Vpoa  Hs  face  U  appeared 
to  hBTB  been  verified  by  three  eredttora  at 
Lm  Angele%  February  6,  1888,  and  two 
eredltora  In  the  county  of  Tulare  upon  Feb- 
mary  7,  1886.  When  the  petition  was  filed, 
the  court  made  an  order  flmt  the  alleged  In- 
solTent show  cause  apcm  February  14th  why 
It  ^old  not  be  declared  an  InsolTent  debt- 
or. Upon  tlie  day  aet  for  the  bearing  of  the 
order  to  shov  cause  tt  waa  dereloped  by  the 
erldence  that  at  the  time  the  petition  was 
verified  by  the  three  IjOs  Angdes  creditors 
neltha  ttie  names  mc  the  dalms  ot  the  Tu- 
lare county  creditors  who  thereafter  Terlfled 
tlie  petition  were  set  out  In  the  petition,  and 
tiiat  the  allegations  of  the  petition  as  to 
the  Tulare  county  creditors  were  placed 
therein  after  the  verification  by  the  Loa  An- 
gtiea  creditors.  The  foregoing  facta  having 
m.'ppeueA,  the  court  made  an  order  allowing 
ttw  petitioning  oredltMS  to  file  an  amended 
petition.  TbB  amended  petition,  as  filed,  was 
a  duplieato  of  the  original,  except  aa  to  the 
verification.  ObJectJona  were  made  hy  the 
water  company  to  tbe  sufficiency  ot  the  orlg^ 
inal  petition  by  reason  of  the  matters  stated, 
and  farther  objections  were  also  made  to  the 
Older  of  the  court  allowing  the  petition  to 
be  amended  as  aforesaid.  These  ol^ectlons 
present  matters  fbr  serious  cmislderation. 
Did  the  court  have  the  tight  to  allow  the 
creditors  to  file  an  amended  petition?  This 
right  la  claimed  by  virtue  of  sectlmi  8  of  tFe 
Insolvrat  act,  wherein  It  is  provided:  "The 
petitioners  may  from  time  to  time  amend 
and  correct  the  petition,  so  that  tbe  same 
shall  amfonn  to  the  fftcts,  by  leave  ot  tbe 
court  before  which  the  proeeedlngs  are  pend- 
ing, such  amendment  or  amendmento  to  re- 
late back  to  and  be  received  aa  if  embraced 
In  the  original  petltton."  It  will  be  observed 
that  this  provision  of  tbe  law  treats  of  the 
facts  set  out,  or  which  may  be  set  out.  In  the 
petition.  It  does  not  refer  to  a  void  petltiiMi. 


A  i>etltloQ  abaoluMy  void  Is  beyond  amend- 
ment If  the  original  petition  was  void,  the 
court  obtained  no  Jurisdiction  over  the  sub- 
ject-matter of  tbe  proceeding,  and  no  amend- 
ment eoulA  validate  It  The  bond  accompa- 
nied tbe  original  petition.  Tbe  order  to  show 
cause  was  based  upon  that  petition,  and,  n 
that  petition  was  void.  It  would  seem  that  the 
whole  proceeding  must  fall.  The  iDBt^vency 
act  requires  Uie  petition  to  be  verified  t^r 
three  creditors.  ^Is  verification  ts  necee- 
aary  to  tbe  validity  ot  the  petition.  An  un- 
verified petititm  could  not  form  the  basis  of 
the  proceeding,  for  thla  requirement  Is  essen- 
tially JurisdlctlonaL  In  tbe  case  of  La  Point 
V.  Boulware,  101  Oal.  26i,  87  Pac.  927.  It  is 
hdd  that  Instdvency  proceedings  are  not 
commenced  within  the  meaning  of  the  Insol- 
vent act  until  a  petition  Is  filed  which  will 
support  an  adjudicatkm  In  insolvency;  and 
the  fiact  that  this  act  was  amended  In  188S 
eo  that  amendmente  to  the  petition  relate 
bactc  to  and  are  to  be  received  as  If  embraced 
in  the  original  petition,  In  no  way  changes 
or  modifies  the  prindi^e  laid  down  In  that 
case.  The  original  petition  Id  this  case  waa 
fatally  defective.  The  verification  by  the 
three  Lofl  Angeles  creditors  went  for  naugUt 
It  was  not  a  verification  of  the  petition  as 
filed.  The  petition.  In  material  parte,  was 
different  when  filed.  Hence  the  petition  as 
filed  was  only  verified  by  the  two  Tulare 
county  creditors.  A  verification  by  two  cred- 
itors gave  it  no  more  value  as  a  petition, 
from  a  jurisdictional  standpoint  than  if  veri- 
fied by  none. 

Objection  Is  made  to  the  sufficiency  of  th« 
bond  which  accompanied  the  original  peti- 
tion. Owing  to  tbe  views  already  expressed, 
it  is  sufficient  to  say  that  we  are  satisfied  the 
tesoivent?  act  contemplates  the  filing  of  a 
bond  with  two  sureties,  and  all  tbe  petition- 
ing creditors  as  principals.  Judgment  and 
order  reversed,  and  cause  remanded. 


We  concur:  HARRISON,  J.;  VAN  FLBSTFp 


J. 


OUCal.  664) 

RTBB  V.  OISSTINa  et  aL    (8.  F.  648.)i 

(Supreme  Court  of  California.   Jan.  8,  1896.) 

CoNTKAOT— MoDinoATiox— CoiraTRucno:!— EnoF^ 
Pit. 

1.  Plaintiff  was  employed  by  verlfal  contract 
to  procure  a  lease  for  tea  years,  and  afterwards 
succeeded  in  getting  one  for  three,  which  was 
delivered  to  leBsees,  who  accepted  It  and  agreed 
in  writing  to  pay  plaintiff  for  procuring  It 
Bdd,  that  the  lessee  could  not  set  up  as  a  de- 
fense to  an  action  on  the  written  contract  that 
the  work  was  done  under  tbe  prior  verbal  agree- 
ment, since  all  prerious  oral  negotiations  woe 
merged  in  tbe  written  agreement. 

2.  A  lessee  who  accepts  and  acts  under  a 
lease  without  objection  to  its  terms  is  eBtopi»ed, 
in  an  action  bj  one  employed  to  procure  n,  to 
assert  that  it  Is  not  in  accordance  with  the 
agreement  for  procuring  It 

3.  A  lessee  for  whom  a  lease  was  procured 
by  another  under  agreement  to  make  him  a 
monthly  payment  during  the  term  ot  the  leass 


•  Rehearing  denied* 
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cannot  set  op  as  a  defense  to  an  action  for  the 
monthly  oaymonts  that  he  was  relieved  from 
the  obligation  because  he  had  procnred  a  can- 
cellation of  the  lease. 

Department  1.  Appeal  from  snperior  coQrt, 
city  and  county  of  San  Francisco;  John 

Hunt,  Judge. 

Action  by  Fletcher  F.  Ryer  against  Paul 
Oesting  and  others.  Judgment  for  plaintiff, 
find  defendants  appeaL  Affirmed. 

J.  D.  Sullivan  and  H.  Choynsfci,  tot  appel- 
lants.  R.  H.  Countryman,  tor  respondent. 

VAN  FLEET,  J.  Ai^eal  by  defendants 
from  an  order  denying  them  a  new  trial.  The 
uetion  Is  to  recov^  certain  installments  al- 
leged to  be  due  plalntlfT  under  a  contract  in 
wdting  between  him  and  defendants,  which, 
by  Its  terms,  provided  that  If  plaintiff, 
through  his  efforts,  labor,  and  services,  should 
procure  and  obtain  for  defendants  from  his 
father,  Dr.  Ryer,  the  owner  of  certain  prem- 
ises, a  lease  thereof  for  the  term  of  three 
years,  commracing  on  the  Ist  day  of  August, 
1890,  they  would  pay  plaintiff  for  hts  services 
in  securing  the  lease  the  sum  of  $400  per 
month  during  the  entire  term  of  such  lease; 
It  being  alleged  that  in  pursuance  of  such 
written  contract  plaintiff  did,  by  his  efforts 
and  services,  procure  such  lease  in  accord- 
ance with  the  terms  thereof.  The  answer 
admitted  the  execution  of  the  written  con- 
tract, but  denied  that  the  lease  obtained  by 
plaintlfl  was  procured  thereunder,  and  al- 
leged, in  substance,  that  the  lease  was  pro- 
cured In  pursuance  of  another  and  verl>al 
agreement  made  before  the  execution  of  the 
tvrlting.  The  evidence  showed  without  sub- 
stantial conflict  that  defendants,  who  were 
at  the  time  occupying  under  lease  from  plain- 
tiffs father  certain  premises  In  the  city  of 
San  Francisco  as  a  drug  store,  came  to  plain- 
tiff in  May,  1890,  In  great  apparent  distress, 
and  represented  that  their  lease  would  ex- 
pire on  the  31st  of  July  following;  that  they 
desired  a  renewal  thereof,  but  that  they  had 
fallen  under  the  displeasure  of  Dr.  Ryer,  and 
he  had  positively  refused  to  renew  the  lease 
or  permit  them  to  remain  upon  the  premises 
longer  than  the  term  of  their  then  existing 
lease;  that  their  business  was  of  great  value, 
the  Income  th(?refrom  being  several  thousand 
dollars  per  month,  and  the  good  will  alone 
worth  more  than  ¥30,000;  that,  while  the 
business  was  thus  valuable  and  lucrative  In 
its  then  location,  the  removal  meant  Its  prac- 
tical destruction  and  their  ruin.  In  this  di- 
lemma they  desired  to  enlist  plaintiff's  serv- 
ices to  procure  an  extension  of  their  lease, 
and  they  proposed  that.  If  plaintiff  would 
undertake  to  use  his  good  offices  with  his 
father  in  their  behalf,  and  should  succeed  In 
procuring  an  extension  of  their  lease,  they 
would  give  plaintiff  either  an  Interest  In  the 
business,  or  its  equivalent  In  monthly  pay- 
ments during  the  term  of  the  lease,  as  he 
might  elect.  Plaintiff  finally  consented  to 
use  bla  efforts  with  his  father  In  an  endeavor 


to  secure  a  new  lease  for  defendants,  accept- 
ing the  proposition  for  a  compensation  in 
monthly  payments;  and  plaintiff  Immediate- 
ly set  about  making  the  effort  to  Induce  hia 
father  to  renew  the  lease.  Interceding  with 
his  father  on  several  occasions,  and  procuring 
others  to  do  so,  and  Informing  him  that  It 
would  be  to  plaintiff's  benefit  if  the  leaae 
was  made.  Defendants'  first  desire  was  a 
renewal  for  a  term  of  ten  years,  but  this  Dr. 
Ryer  flatly  refused,  and  at  first  refused  to 
renew  the  lease  for  any  term,  but  he  was 
eventually  induced  by  plaintiff,  after  much 
and  repeated  effort,  to  give  defendants  a 
lease  for  three  years,  and  this  defendants 
agreed  to  accept.  Thereupon  plaintiff  draft- 
ed the  agreement  counted  upon,  which  in  all 
substantial  respects  reflects  the  previous  oral 
understanding  of  the  parties,  and,  procuring 
the  lease  to  be  signed  by  his  father,  took  the 
two  papers  to  defendants  to  be  executed  by 
them.  Defendants,  after  being  permitted  by 
plaintiff  to  read  the  lease,  and  finding  it  sat- 
isfactory, executed  and  delivered  to  plaintiff 
the  contract,  and  thereupon  plaintiff  deliv- 
ered to  them  the  lease,  which  was  accepted 
and  signed  by  them.  The  stipulated  pay- 
ments were  regularly  made  to  plaintiff  In  ac- 
cordance with  the  contract  down  to  March, 
1892,  when  defendants,  without  the  knowl- 
edge or  consent  of  plaintiff.  iHvcured  their 
lease  to  be  canceled  by  Dr.  Ryer.  sold  out 
their  business,  and  thereafter  refused  to  fur- 
ther recognize  the  obligation  of  their  contract 
with  plaintiff,  or  to  make  ftuther  payments 
thereunder.  Thereupon  this  action  was 
brought,  resulting  In  a  verdict  and  judgment 
for  plaintiff. 

Defendants*  main  contention  is  that  a  new 
trial  should  have  been  granted  because  of  a 
failure  of  proof  to  sustain  the  cause  of  ac- 
tion alleged.  In  that  plaintiff  counts  upon  the 
agreement  in  writing,  whereas  the  evidence 
shows  that  all  plaintiff  did  In  the  matter  was 
performed  under  the  verbal  tmderstandlng 
antedating  the  writing,  by  the  terms  of 
wtiich  it  is  contended  plaintiff  was  to  pro- 
cure a  lease  for  ten  years  instead  of  three; 
that  defendants'  offer  of  compensation  was 
made  upon  the  basis  of  such  ten-year 
lease,  and,  plaintiff  having  performed  a  serv- 
ice of  less  value  than  that  contracted  for,  be 
cannot  recover  upon  the  contract,  but,  if  at 
aU,  only  upon  a  quantum  meruit,  for  the 
reasonable  value  of  his  services.  But  there 
is  no  real  merit  fn  this  contention.  It  is 
true  that  the  original  desire  expressed  by 
defendants  was  for  a  ten-year  lease,  but  it 
clearly  appears  that  before  the  lease  was  pro- 
cured defendants  knew  that  It  could  not  be 
had  for  that  term,  and  had  consented  to  ac- 
cept one  for  three  years.  And  while  it  is 
also  true  that  the  efforts  of  plaintiff  In  ob- 
taining the  lease  liad  been  performed  be- 
fore the  written  contract  for  plalntitTs  com< 
pensatlon  was  executed.  It  is  a  misconception 
of  the  effect  of  the  evidence  to  say  that  the 
obtaining  of  the  lease,  so  far  as  defendants 
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were  concerned,  was  not  liad  nndor  that 
contract.  It  can  make  no  difference,  onder 
the  facts  disclosed,  that  the  labor  and  efforts 
required  of  plaintiff  In  Infiuenctng  bis  father 
to  renew  the  lease  were  expended  before  the 
actual  execution  of  the  writing.  The  thing 
required  of  him  as  a  consideration  of  de- 
fendants' obligation  was  the  procuring  of 
the  lease  for  them,  and  this  was  not  accom- 
plished or  completed,  so  far  as  their  rights 
thereto  were  concerned,  untU  the  delivery  of 
the  lease  by  plaintiff  to  them,  and  its  accept- 
ance. While  plaintiff  had  secured  the  execu- 
tion of  the  lease  by  his  father,  be  was  under 
no  obligation  to  deliver  the  same  to  the  de- 
fendants until  they  had  either  paid  or  pro- 
vided for  his  compensation.  He  was  not 
their  agent  tn  the  transaction  In  the  sense 
tbat  delivery  to  him  was  delivery  to  them. 
He  was  under  no  obligation  to  deliver  the 
Instrument  untU  they  had  given  him  satis- 
factory assurance  for  bis  compensation.  He 
could  have  returned  the  paper  to  his  father, 
and  abatadoned  the  enterprise,  at  any  time 
before  its  delivery  to  defendants,  and  have 
rested  under  no  liability  to  the  latter.  This 
defendants  no  doubt  realized  and  under- 
stood, since  they  executed  the  writing,  not 
only  knowing  that  the  lease  was  then  in 
plaintiff's  possession,  but  after  tbey  had  read 
and  approved  of  Its  terms.  The  essential 
act  of  delivery  to  complete  plaintiff's  part  of 
the  contract  remaining  at  the  time  the  writ- 
ten agreement  was  entered  Into,  his  entire 
service,  which  was  one  transaction,  is  to  be 
deemed  to  have  been  had  thereunder,  since 
all  previous  oral  negotiations  were  merged 
therein;  and  defendants  are  estopped  by 
their  writing  from  making  the  objection  now 
urged.  This  is  very  evidently  the  theory  up- 
on which  the  instruction  assailed  by  de- 
fendants was  given  to  the  Jury,  and  the  in- 
struction was  clearly  right.  Defendants  are 
also  estopped  from  making  the  further  objec- 
tion that  the  lease  was  not  in  accordance 
with  the  terms  of  their  contract,  tbey  having 
accepted  and  acted  under  it  without  objec- 
tion. The  further  point,  tbat  under  the  terms 
of  the  contract  they  were  only  obligated  to 
make  the  monthly  payments  while  they  con- 
tinued to  bold  under  the  lease,  Is  wholly 
without  support.  There  la  no  error  In  the 
rec<H^,  and  the  order  Is  affirmed. 


We  concur:  HARRISON,  J.;  GAROUTTE, 


J. 


(5  Cal.  Unrep.  933) 

LIVINGSTON  V.  CONANT.         A.  400.) 

(Supreme  Court  of  California.    Jan,  10,  1896.) 

BcjypoRT  or  Hobbivd — Liabilitt  or  Wifs— Harh- 
I.I88  Ekrob. 
1.  Under  Civ.  Code,  S  155,  providing  that  hus- 
band and  wife  contract  towards  each  other 
iDQtaai  obligations  of  support,  and  section  176, 

C riding  that  the  wife  mast  support  the  hus- 
d  when  he  is  unable  to  do  so  from  ia&rmity, 
the  wife  may  be  required  to  contribute  to  the 


support  of  her  tnftrm  kiuband  out  of  het  sep- 
arate estate. 

2.  A  finding  of  a  fact  clearly  without  the  Is- 
sue, and  not  required  to  support  the  Judgment, 
is  harmless  error. 

In  bank.  Appeal  from  superior  court,  Los 
Angeles  county;  M.  T.  Allen,  Judge. 

Action  by  Samuel  W.  Livingston  against 
Frederick  Conant,  administrator,  etc.,  substi- 
tuted for  Mary  A.  Livingston,  deceased. 
From  a  judgment  for  the  plaintiff,  defendant 
appeals.  Affirmed. 

I.  H.  Johnson,  for  ax^wllant.  O.  A.  Qibbe, 
for  respondent 

PER  CURIAM.  The  principal  objection 
urged  by  appellant,  that  section  176  of  the 
Civil  Code  does  not  contemplate  or  warrant 
the  character  of  relief  sought  in  tbe  action 
and  awarded  by  tbe  Judgment  below,  was, 
after  very  mature  consideration,  decided  ad- 
versely to  appellant's  contention  in  Living- 
ston V.  Superior  Court,  117  Cal  633,  49  Pac. 
836.— an  original  proceeding,  resting  jxlmarily 
upon  the  Judgment  here  Involved,  decided 
since  this  appeal  was  taken.  The  question 
Is.  therefore,  no  longer  an  open  one. 

I^e  other  points  demand  no  extended  con- 
sideration. The  complaint  sufficiently  stated 
a  cause  of  action,  and  tbe  motion  for  a  non- 
suit was  properly  denied,  since  there  was  ev- 
idence sufficient  to  sustain  each  of  the  find- 
ings upon  which  the  Judgment  rests.  Tbe 
fluding  that  defendant  had  deserted  plain- 
tiff Is,  aa  contended,  clearly  without  the  Is- 
sues; but  this  finding  may  be  disregarded,  tbe 
judgment  In  no  respect  requiring  such  fact 
for  its  support.  The  error  is  therefore  an 
Immaterial  one.  The  Jod^ent  and  order  are 
affirmed. 


019  Cal.  CIS) 
Bx  parte  PETERSON,    (Or.  386.) 
(Supreme  Court  of  California.    Jan.  11,  1898.) 
Gaub  Laws— tTsE  or  Gun  or  Illeqai.  Cambbk. 

When,  taking  tbe  whole  context  of  Pen, 
Code,  S  627,  as  amended  by  St.  1897,  p.  92,  it 
is  apparent  that  the  intention  was  to  prohibit 
the  use  of  guns  of  certain  caliber  for  the  pvr- 

8ose  of  killing  game  or  animals,  a  complaint, 
I  the  language  of  the  statute,  charging  that 
defendant  **did  willfnlly  and  unlawfully  use  a 
shotgun  of  a  larser  caliber  than  tbat  commonly 
known  and  designated  as  a  number  ten  gauge, 
to  wit,  a  number  eight  gauge,"  without  alleging 
that  it  was  used  for  the  purpose  of  killing  game 
or  animals,  Is  bad,  as  not  stating  facts  sntBdent 
to  constitute  an  offense. 

In  bank.  Appeal  from  superior  court,  Free- 
no  county. 

Ex  parte  Chris  Peterson  on  taabeaa  corpus. 

Prisoner  discharged. 

J.  G.  Frost,  for  petitioner, 

PER  CURIAM.  The  prisoner  was  convict- 
ed and  Is  Imprisoned  upon  a  charge  tbat  he 
"did  willfully  and  unlawfully  use  a  shotgun 
of  a  larger  caliber  than  that  commonly  known 
and  designated  as  a  number  ten  gauge,  to 
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mt,  a  number  e^bt  gange."  Tblt  in  In  flie 
language  of  the  statnte  defining  fbe  offense 
(Pen.  Code,  |  fQ7,  as  amended  March  9.  1897; 
Bt  1897,  p.  92);  Imt  still  It  does  not  snffi- 
Gl«itl7  charge  the  offense,  becanse  the  stat- 
nte contains  a  qaaIUIcatl<Hi  which  it  does  not 
express.  The  legislature  did  not  mean  td 
make  it  a  misdemeanOT  to  use  a  No.  8  gon  In 
any  possible  or  conceivable  way,  or  for  any 
possible  purpose.  Taking  the  whole  context 
of  the  act,  it  is  apparent  that  the  Intention 
was  to  prohibit  the  use  of  guns  of  large  cali- 
ber for  the  purpose  of  killing  game  or  oth«r 
animals.  It  Is  like  the  law  prohibiting  the 
drawing  of  blood  In  the  street,  which  was 
properly  h^  not  to  ai^ly  to  the  bleeding  by 
a  barber  of  a  man  who  fell  down  In  a  fit  In 
a  prosecutlw  nnder  such  a  statute,  It  Is  not 
suffldent  to  follow  its  lita«l  terms  In  char- 
ging the  offense,  bat  the  particular  kind  of 
use  which  the  legislature  intended  to  pro- 
hibit must  be  alleged.  The  charge,  In  other 
words,  must  be  laid  according  to  the  true 
constrnctltm  of  the  act.  and  must  contain  all 
the  dements  of  the  complete  offense.  As 
the  complaint  did  not  state  facte  sufficient  to 
constitnte  an  offense,  the  Justice  had  no  }u- 
rlB^Uctlon,  and  the  prisoner  must  be  dischar- 
ged. So  ordered. 

OABOUm^     did  not  participate. 


lit  Ofti.  m 

in  re  OALLAGHAN'S  ESTATBL    QS.  7.  881. 
882.) 

(Supreme  Court  of  California.    Jan.  11,  1898.) 
Childkch  Ohittbd  tkom  Will— Evidsnos. 

1.  CiT.  Code,  I  1807,  provides  that  when  a 
testator  omits  to  provide  in  bis  will  for  any  of 
his  children,  or  Issue  of  a  deceased  child,  unless 
snch  omission  was  intentional,  such  child  or  is- 
sue must  have  the  same  share  of  the  estate  as  if 
the  deceased  had  died  intesUte.  BOi,  that 
where  a  testatrix  devised  to  her  ffrandchlldren 
land  which  she  did  not  own  at  the  time,  or  at 
any  snbseqoent  time,  the  grandchildren  were 
not  therefore  entitled  to  share  in  her  estate  as 
if  she  bad  died  intestate. 

2.  Under  C%v.  Code,  i  1S40,  providing  that  an 
imperfect  description  of  either  person  or  prop- 
er^ in  a  will  may  be  made  more  certain  from 
the  context  of  the  will,  or  from  extrinsic  evi- 
dence, evidence  that  a  testatrix,  before  making 
her  will,  In  which  she  devised  land  In  a  cer- 
tain county  to  her  grandchildren,  had  sold  the 
land,  and  had  not  owned  any  other  land  so  sit- 
nated  np  to  the  time  of  her  death,  Is  inadmis- 
sible to  show  a  mistake. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  James  V. 
Coffey,  Judge. 

Administration  of  the  estate  of  Ann  Cal- 
laghan,  deceased.  Petition  for  partial  distri- 
bution by  Daniel  T.  Callaghan  and  anoth- 
er, heirs.  Oppositions  to  such  petition  were 
lUed  by  Bertha  Callaghan  and  another, 
grandchildren  of  decedent.  From  an  order 
granting  the  petition,  and  overruling  their 
oppositions,  the  latter  brought  separate  ap- 
peals, which  were  considered  together.  Af- 
firmed. 


BBPOBTBB.  (GaL 

Myrlck  &  Deerin^  fw  appetlanta.  Bishop 
&  Wheder,  J.  H.  Oredey,  Knight  &  He^ 
gerty,  and  W.  8.  Wood,  for  respondents. 

McFARLAND,  J.  The  estate  of  Ann  Cal- 
lagban,  under  administration  in  the  probate 
court,  being  In  a  condition  to  warrant  a  par- 
tial distribution,  petitions  for  such  partial 
distribution  were  filed  by  Daniel  T.  Cal- 
laghan, son  of  the  decedent,  and  Mary  A. 
Bailey,  daughter  of  the  decedent,  and  certain 
of  said  Mary's  dildren.  Said  Danld  and 
Mary  were  the  only  surviving  children;  and 
the  petitions  for  distribution  exdndcd  any  in- 
terest of  Bertha  Callaghan  and  Josephine 
Callaghan,  who  were  grandchildren  of  the 
decedent,  and  minor  children  of  Showood 
Callaghan,  who  was  the  son  of  the  decedent, 
and  died  during  her  lifetime.  These  two 
grandchildren,  Bertha  and  Josephine,  filed 
oppositions  to  sold  petitions  for  distribntl<m: 
and  they  also  filed  a  petition  for  distribntlon, 
in  which  they  claimed  that  a  certain  Interest 
in  the  estate  shonld  be  distributed  to  them. 
The  probate  court  granted  the  petition  of 
Danid  T.  Onllwghan  and  Maiy  A.  Bailey  and 
others,  and  denied  the  petition  of  said  grand- 
children, who  appeal  tnm  the  order  granting 
the  former  petition,  and  also  from  the  order 
denying  their  petition.  The  appeals  are 
Immght  here  In  two  separate  transcripts,  num- 
bered 861  and  882;  but,  as  the  same  quea- 
tlon  arises  In  each  case,  the  two  appeals  may 
be  considered  together. 

The  decedent,  Ann  Callaghan,  left  a  will, 
and  the  question  here  involved  arises  out  of 
such  will.  The  appellants  contend  that  she 
omitted  to  provide  for  them  In  her  will,  and 
that,  therefore,  they  are  entitled  to  the  same 
share  In  her  estate  which  they  would  have 
had  if  she  bad  died  Intestate,  nnder  section 
1907  of  the  Civil  Code.  That  section  Is  as 
follows:  "When  any  testator  omits  to  pro* 
vide  In  his  will  tee  any  of  bis  children,  ta 
for  the  Issue  of  any  deceased  child,  unless  it 
appears  that  such  omission  was  Intentional, 
such  child,  or  the  Issue  of  such  child,  must 
have  the  same  share  In  the  estate  of  the  tes- 
tator as  If  he  had  died  Intestate,  and  suc- 
ceeds thereto  as  provided  In  the  preceding 
section.*'  By  the  will  nearly  all  the  prop- 
erty of  the  deceased,  with  the  exception  of 
a  few  legacies,  is  given  to  her  said  son.  Dan- 
iel T.,  and  her  daughter,  Mary  A.  Bailey, 
and  her  children;  and  the  fifth  subdivision 
of  the  will  Is  as  follows:  "Fifth.  I  own  sbc 
acres  of  land,  more  or  less,  in  Alameda,  Ala- 
meda county,  state  of  California.  Said  land 
I  give,  devise,  and  bequeath  to  Bertha  and 
Josephine,  the  two  children  of  Sherwood  Cal- 
laghan, to  be  held  and  enjoyed  by  them  dur- 
ing their  lives  and  the  life  of  the  survlvw  of 
them;  and,  In  case  of  their  death,  leaving  !»• 
sue,  then  to  such  Issue,  share  and  share 
alike,  according  to  representation.  But,  In 
case  the  said  Bertha  and  Josephine  die  with- 
out Issue,  then  said  property  shall  revert  to 
my  son*  Daniel  Callaghan,  and  my  daogh- 
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ter,  Mary  Batley,  Bbare  and  sbare  alike." 
This  Is  the  only  mention  made  in  the  will  of 
the  grandchildren  Bertha  and  Josephine. 
Ui>on  the  trial  of  the  petitions  In  the  court 
below  the  appellants  offered  to  prove  that 
the  testatrix  did  not  own  any  land  In  Ala- 
meda county  at  the  time  the  will  was  made, 
or  thereafter  up  to  the  time  of  her  death, 
and  that  the  estate  did  not  own  or  claim  to 
own  any  land  In  said  county;  that  the  tes- 
tatrix once  owned  a  tract  of  25  acres  In  Ala- 
meda county,  bnt  had  sold  and  conveyed  the 
same  to  one  Hawley  before  the  malclnfir  of 
the  will,  and  had  never  owned  or  claimed  to 
own  any  land  in  said  county,  other  than  that 
so  sold  to  Hawley;  and  that  said  grandchil- 
dren had  never  received  any  pc»llon  of  the 
estate  of  testatrix  in  her  lifetime  by  way  of 
advancements.  This  offered  evidence  was 
objected  to  by  respondents  upon  the  ground 
that  it  was  irrelevant.  Immaterial,  etc.;  and 
the  objection  was  sustained,  and  exertions 
reserved.  These  oCTers,  mllngs,  and  excep- 
tions present  the  question  here  Involved,  viz. 
whetbs  the  win  omitted  to  provide  for  ap- 
pellants, within  the  meaning  of  said  section 
1307. 

We  think  that  the  rulings  of  the  court  be- 
low were  correct  The  words  "omits  to  pro- 
vide," as  used  In  aald  section,  mean  simply 
an  omission  to  make  a  provision  In  the  will, 
and  have  no  reference  to  the  pecuniary  value 
of  such  provision.  It  is  apparent  that  the 
Code  provision  in  question  expresses  no  in- 
tent to  in  any  way  limit  the  disposing 
power  of  a  testator,  or  compel  him  to  pro- 
vide for  any  child;  for  it  clearly  provides 
liow  the  testator  may  decline  to  give  any- 
thing to  any  such  relative.  This  being  so, 
what  is  the  object  of  the  provision?  Nearly 
all  the  statea  have  provisions  substantially 
the  same  as  that  here  under  consideration; 
and,  as  such  a  provision  Is  not  Intended  as  a 
limitation  of  the  power  of  a  person  to  dis- 
pose of  his  property  by  will,  it  has  been  uni- 
formly held  that  the  provision  applies  only 
to  a  case  where  a  child  or  descendant  Is  un- 
known or  forgotten,  or  for  some  reason  nnin- 
tentkinally  overlooked.  'T?he  object  of  the 
statute  was  to  gnard  the  testator  against  the 
effect  of  a  mistake  in  providing  for  some  of 
his  children,  to  the  exclusion  of  others, 
through  forgetfulness  of  their  existence,  or 
In  otherwise  disposing  of  his  property  in 
snch  forgetfulness,  and  the  failure  to  al- 
lude to  them  is  made  evidence  that  they 
were  so  forgotten."  McConrtney  v.  Mathes, 
47  Mo.  533.  In  the  case  of  Payne  v.  Payne, 
IS  Cal.  291,  the  exact  provision,  as  It  now 
stands  In  the  Code,  was  under  review,  and 
Field,  C.  J.,  speaking  for  the  court,  said: 
•*The  children  are  mentioned  three  times  in 
the  codicil;  showing  that  they  were  In  the 
mind  of  the  testator  at  the  time,  and  not 
overlooked  in  the  dispostion  of  his  property. 
And  the  only  object  of  the  statute  Is  to  pro- 
tect the  diildren  against  omission  or  over- 
8l«bt,  which  not  Infrequently  arises  from. 


sickness,  old  age,  or  other  Infirmity,  or  pe- 
culiar circumstances  under  which  the  will 
is  executed.  When,  however,  the  children 
are  present  In  the  mind  of  the  testator,  and 
the  fact  that  they  were  mentioned  by  him  is 
coQcluBive  evidence  of  this,  the  statute  af- 
fords no  protection,  if  provision  is  not  made 
for  them."  We  do  not  see  any  controlling 
force  in  the  suggestion  made  by  appellants, 
that  In  section  1307  the  word  "mentioned" 
is  not  used,  while  It  Is  used  in  certain  pre- 
ceding sections.  The  omission  of  that  word 
does  not  change  the  purpose  and  intent  of 
the  section  as  above  declared.  An  argument 
similar  in  character  to  this  Is  fully  answered 
by  the  court,  through  Crockett,  J.,  lu  the  case 
In  re  Garraud,  3u  Cal.  312.  In  the  case  at 
bar  the  appellants  were  not  only  mentioned, 
but  an  express  spedflc  provision  was  made 
for  them  in  the  body  of  the  will;  and  there 
can,  therefore,  be  no  pretense  that  they  were 
unknown,  forgotten,  or  unintentionally  over< 
looked. 

The  only  purpose  of  the  evidence  offered 
by  appellants  and  rejected  by  the  court  was 
to  show,  not  that  the  appellants  had  been 
forgotten  or  overlooked,  or  not  expressly  pro- 
vided for,  but  that  the  provision  made  for 
them  was  a  mistake  of  the  testator.  It  is 
not  by  any  means  clear  that  such  evidence. 
If  admitted,  would  have  established  such  a 
mistake.  The  testatrix  may  have  known 
that  she  had  no  land  in  Alameda  county, 
and  may  have  Intended  thus  to  dispose  of 
the  hopes  of  her  grandchildren,  and  It  Is  ad- 
mitted that  her  declarations  could  not  have 
been  Introduced  to  show  a  different  intent. 
But  the  most  that  appellants  can  claim  Is 
that  the  evidence  would  have  shown  a  mis- 
take; and  it  Is  established  law  that  after  the 
death  of  a  testator  a  mistake  In  his  will 
cannot  be  corrected,  nor  can  the  will  be  re- 
formed or  remodeled.  "Ho  bill  in  equity  lies 
to  reform  a  will,  because  its  author  is  dead, 
and  his  intent  can  only  be  known  from  the 
language  he  has  used."  Patch  v.  White,  117 
U.  S.  219,  6  Sup.  Ot  621.  710.  "It  is  not 
here  attempted  to  reform  the  Instrument  so 
as  to  make  It  speak  really  the  intentions  of 
the  testator.  No  court  can  do  this."  3  Bedf. 
Wills,  p.  49.  The  evidence  offered  by  appel- 
lants was  therefore  pr(V>erly  excluded.  Of 
course,  where.  In  a  will,  there  Is  an  im- 
perfect descrli>tlon  of  either  person  or  prop- 
erty, the  description  may  be  made  more  cer- 
tain, when  it  can  be  done  either  from  the 
context  of  the  will,  or  from  extrinsic  evi- 
dence, and  such  is  the  meaning  of  section 
1340  of  the  Civil  Code,  relied  on  to  some  ex- 
tent by  appellants.  Bnt  in  the  case  at  bar 
there  was  no  imperfect  description  of  either 
the  persons  or  the  property  mentioned  In 
the  will.  The  appellants  were  expressly 
named  In  the  will,  and  there  Is  no  doubt  that 
they  were  Intended,  and  there  is  no  question 
made  as  to  what  tract  of  land  in  Alameda 
county  was  intended.  It  is  not  oontended 
that,  either  by  extrinsic  evidencs  or  other- 
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wise,  the  description  of  the  property  men- 
tioned in  the  wlU  could  be  made  to  apply  to 
any  other  tract  of  land,  and  appellants  do 
not  claim  any  other  particular  piece  of  land. 
The  case  is  therefore  materially  different 
fnom  Patch  v.  White,  supra,  cited  by  appel- 
lants. That  case  was  an  action  of  eject- 
ment, in  which  the  plaintiff  claimed  title 
to  the  lot  of  land  In  contest  under  a  der- 
ifsee  in  a  certain  will.  The  question  was 
whether  or  not  the  lot  was  the  one  devised 
to  plalntlfTs  grantor,  and  the  court,  by  a 
bare  majority  (four  Justices  dissenting),  held 
that  there  was  a  latent  ambiguity,  and  that 
parol  evidence  was  admissible  to  show  that 
an  Imperfect  description  in  the  will  should 
be  applied  to  the  lot  In  contest  No  such 
question  arises  in  the  case  at  bar.  The  above 
views  make  it  unnecessary  to  consider  the 
contention  of  respondents  that  these  appeals 
are  improperly  taken  In  the  name  of  the 
guardian  of  the  grandchildren.  The  orders 
appealed  from  are  affirmed. 

I  concur:  HEXSHAW,  J, 

TEMPLE,  J.  I  concur  In  the  opinion,  but 
I  think  the  appeal  should  be  dismissed.  The 
guardian  may  appear  and  prosecute  or  de- 
fend actions  for  his  ward,  but,  under  our 
Code,  must  do  80  In  the  name  of  his  ward. 
Section  368  of  the  Code  of  Civil  Procedure 
expressly  authorizes  administrators  and  ex- 
ecutors to  sue  as  though  trustees  of  an  ex- 
press trust  In  some  states  this  same  priv- 
ilege iB  awarded  to  guardians,  but  our  Code 
provides  (section  373)  that  a  ward  shall  him- 
self be  a  party  to  a  suit  wblch  shall  bind  his 
estate.  It  has  been  held  In  some  Jurlsdlc* 
tlons  where  there  Is  no  special  statutory  pro- 
visions upon  the  subject  that  a  guardian  can 
maintain  an  action  In  his  own  name  upon 
an  obligation  made  by  himself  aa  guardian, 
and  also  that  as  to  such  contracts  he  may  be 
sued.  Such  cases  also  hold  that  he  Is  the 
owner  of,  and  personally  liable  on,  such  con- 
tracts, and  only  liable  to  account  In  refer- 
ence to  them  as  trustee  of  his  ward.  In 
case  of  his  death  such  choses  In  action  go 
to  his  representatives.  Chitwood  t.  Crom- 
well, 12  Helsk.  65a  Whether,  In  the  pto- 
bate  court  the  guardian  should  appear  to 
object  to  proposed  dlstributl<m  In  Us  own 
name  aa  guardian,  or  In  the  name  of  his 
ward,  was  Immaterial;  but  no  one  can  ap- 
peal from  a  Judgment  except  the  parties  to 
It  or  those  in  privity  with  the  putles.  And 
even  as  to  parties  the  record  must  show  that 
tbelr  interests  are,  or  may  be,  affected  by 
the  Judgment  The  subject  will  be  found 
fully  considered  la  9  Enc.  PI.  &  Prac.  »28;  also, 
Schouler,  Dom.  BeL  i  343.  note.  See,  also, 
Fox  V.  Mhior,  32  Gal.  112;  Wilson  t.  Wilson. 
36  CaL  451;  Justice  r.  Ott  87  (^  531,  25 
Fac.  6»l;  CVShea  t.  WUkinaon.  96  Cal.  454^ 
30  Fac.  688;  Dixon  T.  Cardosa.  106  C!al  606, 
89  Pac.  857.  In  Be  Boee,  66  CaL  241.  6  Fac. 
220,  this  qnestkML  was  not  raised.  The  ques- 


tion there  was  whether  the  general  guard- 
ian, or  the  attorney  appointed  by  the  pro- 
bate judge  to  represent  the  minor,  should 
appear  for  the  minor  in  the  probate  court. 
Nothing  is  there  said  as  to  the  propriety  of 
the  appeal  taken  In  the  name  of  the  guard- 
Ian,  and  the  record  does  not  show  that  any 
objection  was  made  on  tiiat  ground.  Under 
such  circumstances,  we  cannot  presume  that 
it  was  intended  to  overrule  other  decisions 
upon  this  question  without  noticing  them. 
The  guardian  was  not  In  privity  with  his 
ward,  nor  Is  he  a  person  interested.  The 
judgment  was  not  for  or  against  him,  bnt 
if  he  can  appeal  in  his  own  name,  he  is 
thereby  made  a  party,  and  the  Judgment 
here  would  be  for  or  against  him.  This  Is  In 
violation  of  the  Code,  which  provides  that 
in  such  cases  the  ward  shall  be  the  party,  al- 
though he  must  appear  by  guardian.  X  also 
concur  In  the  Judgment 
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Ex  parte  BUFFIN.    (Cr.  383.) 
(Supreme  Court  of  California.    Dec.  30,  1887.) 

STaTLTES— AMBNDMKST— RErBAU 

Where,  in  the  titles  to  two  acts,  passed  at 
diCrprt'nt  times,  they  are  lioth  dcsienated  as  ad- 
ditions to  the  Penal  Code,  and  to  be  known  as 
Bection  537,  one  of  which  relates  to  personal 
pro[M>rty  mortgaged,  and  the  other  to  the  de- 
frauding of  proprietors  and  mnnagors  of  innK. 
hotels,  etCy  a  subsequent  act,  passed  to  amend 
BOL'tion  537  of  the  I'eniil  Code,  to  be  designated 
as  sectiou  538,  relating  to  the  removal,  sale, 
and  Biib»0(juent  incuuihraQce  of  mortgaged 
chattels,  did  not  repeal  the  act  relating  to  de- 
frauding proprietors  and  managers  of  inns, 
hotels,  etc 

In  bank.  Appeal  from  superior  court  city 
and  county  of  San  Francisco. 

Petition  by  one  Buffin  for  writ  of  habeas 
corpus.  Denied. 

Bobert  Ash,  for  petitioner. 

PER  CURIAM.  The  petitioner  la  Impris- 
oned under  a  judgment  convicting  him  of 
defrauding  an  innkeeper.  He  demands  his 
release  upon  the  ground  that  the  statute  cre- 
ating the  offense  has  been  repealed.  On 
March  10,  1887,  a  statute  was  enacted  under 
the  following  title:  "An  act  to  add  a  new 
section  to  the  Peual  Code,  to  be  known  as 
section  five  hundred  and  thirty-seven,  rela- 
tive to  personal  property  mortgaged."  St 
1SS7.  p.  87.  March  1,  1889,  another  statute 
was  enacted  under  the  following  title:  "An 
act  to  add  a  new  section  to  the  Penal  Code, 
to  be  known  as  section  five  hundred  and  thir- 
ty-seven, relating  to  defraudlug  proprietors 
and  managers  of  hotels,  inns,  restaurants, 
boarding  houses  and  lodging  houses.'*  9t 
1888,  p.  44.  By  these  statutes  two  new  sec- 
tions were  added  to  the  Penal  Code,  each 
numbered  537.  March  9,  1883,  another  stat- 
ute was  enacted  under  the  following  ti- 
tle: "An  act  to  amend  section  five  hun- 
dred and  thlrty-sevCT  of  the  Penal  Oode 
and  to  add  a  new  aeqtlon  thereto,  to  be 
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known  and  derigna'ted  as  aectloa  five  buih 
dred  and  tlUrty-elgltt,  relating  to  the  remor- 
al,  sale,  or  subsequent  Incumbrance  of  mort< 
gaged  cbattela."  St.  1608.  p.  119.  The  con- 
tentkm  on  the  part  of  petitioner  la  that  this 
last-cited  act,  which  relates  exduslTely  to 
the  subject  Indicated  by  Its  title,  repealed 
the  act  of  1889.  by  which  the  crime  of  de* 
fraudlng  innkeepers  was  defined,  as  well  as 
the  act  of  1887,  dining  the  crime  of  de- 
luding mortgagees  of  personal  pn^wty. 
We  think  It  dear  tbat  It  repealed  only  the 
laat-mentloned  act  There  Is  no  merit  In 
the  farther  contmtlon  that  the  act  of  1889 
la  nnconstltntlonal.  Writ  denied. 


no  Cfli.  m 

THOMPSON   T.    SCPBRIOB   COTJRT  OF 
CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO.   (S.  F.  liQ.) 
(Snpreme  Court  of  California.    Jan.  6,  1898.) 
In&oltbnct— JunicuL  Sales— Vacatios—Noticb 

— Tk  N  D  &K— A  PFl  D  A  VIT9. 

1.  A  Bale  made  by  order  of  ttie  conrt  la  In- 
BolTency  proceedings  may  be  set  aside  for 
mistalce,  on  motion  by  the  assignee,  with  notice 
to  the  purchaser,  when  there  is  ground  for  mis- 
take, -where  the  mistalce  was  eauaed  and  the 
sale  induced  by  the  fraud  of  the  purchaser, 
since  by  the  purchase  he  had  submitted  him- 
self to  the  jurisdiction  of  the  court. 

2.  The  superior  court  ordered  a  sale  of  prop- 
erty of  an  insolvent  estate  set  aside  on  pay- 
ment to  the  purchaser  of  a  certain  sum,  which 
he  refused  to  accept,  and  later,  on  an  ez  parte 
application  of  the  assignee,  based  on  an  inac- 
curate statement  of  facts,  entered  an  uncondi- 
tional order,  without  notice  to  the  parchiiser, 
dtrectinf^  him  to  tnm  the  property  over  without 
being  reimbursed.  Held,  tbat  the  cz  parte  or- 
der was  Toid,  sioce  it  denied  the  purchaser  his 
right  to  he  heard  in  a  judicial  proceeding  in 
which  a  judgment  was,  in  effect,  entered 
^rainst  him, 

3.  Affidavits  used  in  a  contempt  proceeding, 
charging  the  purchaser  with  failure  to  return 
property  the  sale  of  which  by  an  assignee  had 
been  set  aside,  cannot  be  used  in  an  ex  parte 
hearing  to  support  an  order  directing  the  pur- 
chaser to  return  the  property,  since  they  had 
performed  their  full  office  in  the  contempt  pro- 
ceeding. 

4.  Affidavits  used  In  a  contempt  proceeding, 
charging  a  purchaser  with  refusal  to  tnm  over 
property  the  sale  of  which  by  an  assignee  had 
been  set  aside,  which  set  up  that  accused  avoid- 
ed a  tender  of  money  ordered  returned  to  him, 
cannot  be  used  in  an  ex  parte  proceeding  to  sup- 
port an  order  directing  the  turning  over  of  the 
property,  since  the  assignee  could  have  extin- 
8:uished  his  obligation  to  pay  by  an  offer  of  pay- 
ment, and  a  deposit  of  money  to  the  purchaaers 
credit,  as  provided  in  Civ.  Code,  §  1500. 

5.  An  order  setting  aside  a  judicial  sale  for 
fraud  of  the  purchaser,  on  condition  that  the 
Belter  pay  him  a  certain  sum,  was  sufficient  to 
support  summary  proceedings  to  compel  a  re- 
turn of  the  property,  where  the  purchaser  re- 
fused to  accept  the  money  or  return  the  prop- 
erty, and  the  seller  had  complied  with  the  or- 
der by  tendering  the  money,  and  depositing  it 
to  the  porchaser's  credit,  as  provided  by  Civ. 
Code,  i  1500;  and  hence  a  subsequent  uncondi- 
tional order,  directing  the  purchaser  to  return 
the  property,  was  unnecessary. 

In  bank.  Application  for  a  writ  of  certi- 
orari by  William  F.  Thompson  against  ttie 
snperior  court  of  tlie  city  and  county  of  San 


Francisco  to  review  an  order.  Order  Ta- 
cated. 

George  D.  Collins,  for  petitioner. 

HEKSHAW,  J.  This  Is  a  hearing  upon  an 
orl^nal  application  for  a  writ  of  certlorsi^. 
The  uncontradicted  facts  disclosed  by  the 
record  are  the  following:  The  assignee  of 
the  estate  of  Alfred  Clarke,  an  insolvent  debt- 
or, applied  to  the  superior  court  sitting  In  the 
Insolvency  proceeding  for  permission  to  sell 
certain  personal  property  of  the  estate  of  the 
Insolvent.  The  property  was  second-hand 
water  pipe  laid  In  the  ground.  An  order  of 
the  court  was  obtained  permitting  the  as- 
signee to  sell  the  pipe  at  private  sale.  He 
made  two  sales,  and  reported  them  to  the 
court,  stating  that  **he  -had  sold  1,000  feet  of 
said  pipe  to  William  Long  for  the  sum  of  fOi, 
<a  at  the  rate  of  four  cents  per  foot,  and  on 
the  10th  day  of  June,  1896,  bad  sold  the  re- 
maindw  of  said  pipe  to  William  F.  Thomp. 
son  for  the  sum  of  $120."  The  sale  was  con- 
firmed upon  June  18,  1896.  Thereafter  the 
assignee  resigned,  and  George  P.  Thurston 
was  appointed  In  his  stead,  lliurston  ever 
since  has  been,  and  now  Is,  the  duly  qualified 
and  acting  assignee.  Upon  September  25, 
189C,  affidavits  were  presented  to  the  court  In 
insolvency  In  support  of  the  asslgnee^fl  ap- 
plication to  have  the  sale  of  the  water  pipe 
made  to  William  F.  Thompson  vacated  and 
set  aside.  One  of  these  aflldavlts  was  tbat 
of  Shepard,  the  former  assignee.  The  basis 
of  the  application  for  the  order,  as  appeared 
the  affidavits,  was  that  the  sale  was  made 
by  the  assignee  and  confirmed  by  the  court 
under  a  mistake  In  fact  as  to  the  quantity 
and  character  of  the  pipe  sold  to  said  Thomp- 
son, which  said  mistake  was  Induced  by  the 
fraudulent  representations  made  by  Thomp- 
son to  Shepard  when  acting  as  assignee.  It 
was  shown  that  the  assignee  experienced 
great  difficulty  In  ascertaining  the  kind  and 
character  and  amount  of  the  pipe  (1)  by  rea- 
son of  the  fact  that  It  was  covered  over  In 
the  ground,  and  (2>  because  the  Insolvent  re- 
fused to  answer  any  questions,  or  to  give  any 
Information  relative  thereto;  that  the  as- 
signee, under  the  fraudulent  misrepresenta- 
tions of  Thompson,  was  induced  to  bell  ere, 
and  did  believe,  that  the  quantity  of  pipe  did 
not,  at  the  most,  exceed  3,000  or  4,000  feet,  and 
that  It  was  4-lnch  pipe,  of  the  value  of  four 
cents  a  foot,  when  In  truth  and  In  fact  there 
were  from  10,000  to  15.000  test  of  the  pipe, 
and  some  of  It  was  6-lnch  pipe,  of  greater 
value  than  four  cents  a  foot.  By  reason  of 
the  fraudulent  representations  so  mode  to 
him  he  made  the  sale  of  the  pipe  to  Thomp- 
son, and  reported  It  to  the  court,  and  the 
court  In  turn,  being  deceived  by  the  represen- 
tations of  the  assignee,  became  the  victim  of 
a  mistake  and  deception  thus  intentionally 
put  upon  it  the  purchaser,  Thompson,  and 
unintentionally  by  the  assignee. 

An  order  to  show  cause  why  the  sale 
should  not  be  vacated  and  set  asld^  was 
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Mrred  upon  1%ompMii,  and  erideDce  taken 
upon  the  bearing.  From  this  it  appeared 
Uiat  Cbe  putcbaser,  Tbompaon,  bad  been  at 
some  ocpenae  In  removing  portions  of  tbe 
pipe  from  the  eartb.  Hie  court,  after  bear- 
li%  made  Its  order,  finding  tbat  tbe  sale  was 
consummated  tbe  tben  acting  assignee  of 
tbe  estate,  and  oonflrmed  hj  tbe  court,  under 
a  mistake  of  fact  as  to  tbe  amount  of  pipe 
Included  in  tbe  sale,  wblcb  mistake  was  In- 
duced by  tbe  fraudulent  misrepresentations 
of  tbe  purcbaser,  Tbompson;  tliat  tbe  sum 
of  f  52S  was  sufficient  to  recompense  Thomp- 
son for  bis  expenditures  Incurred  In  and 
about  tbe  sale,  and  to  place  bim  in  tbe  same 
position  as  be  was  In  before  said  sale  was 
made.  It  therefore  ordered  tbat  tbe  as- 
signee pay  to  Tbompson  the  sum  of  $525 
wltbln  10  days  from  tbe  date  of  the  order, 
and  that  upon  tbe  payment  tbe  sale  be  vaca- 
ted and  set  aside;  but  that  If  said  sum  of 
|S2S  was  not  within  said  period  of  10  days 
paid  to  said  Thompson,  tben  tbe  order  of 
sale  and  confirmation  should  stand  as  fbe  or- 
der of  court.  This  order  was  made  upon 
November  6,  1SD6.  Thereafter,  and  on  tbe 
lAth  day  of  MoTember,  1886,  other  afBdavIts 
were  presented  to  the  court  u  the  basis  for 
an  ord«r  directed  to  said  Tbompson  to  show 
cause  'Why  be  should  not  be  punished  for  con- 
tempt in  refusing  to  deliver  tbe  pipe  to  tbe 
assignee.  Herein  it  was  shown  tbat  Thomp- 
son and  his  attorney  were  present  in  court  at 
tbe  hearing  of  tbe  application  to  vacate  tbe 
sale,  and  were  present  at  tbe  time  of  the 
making  of  the  order  last  set  forth.  There- 
after, and  within  the  10  days  contemplated 
19'  tbat  order,  the  assignee  tendered  to  the 
attorney  of  Thompson  tbe  sum  of  $525  In 
gold  coin.  No  objection  by  tbe  attorney  was 
made  to  tbe  form  or  sufficiency  of  the  tender, 
but  the  attorney  refused  to  accept  tbe  money, 
stating  that  bis  dlent,  Tbompson,  would  not 
take  It.  After  this  tender  to  the  attorney 
numerous  efforts  were  made  to  tender  tbe 
money  to  Thompson  personally,  but  tbe  as- 
signee was  not  able  so  to  do,  owing  to  the 
fact,  as  Le  alleges,  that  Thompson  willfiilly 
and  Intentionally  coDcealed  himself  In  order 
to  avoid  a  pe.«onaI  tender  to  him.  Upon  this 
showing  the  court,  upon  November  16,  1896, 
made  the  following  order:  "It  Is  hereby  or- 
dered that  on  the  18th  day  of  November, 
1896,  at  tbe  hour  of  10  a.  m.,  William  P. 
Thompson  appear  before  this  court  In  De- 
partment Ten,  to  show  cause.  If  any  he  have, 
why  he  should  not  be  punished  for  contempt 
of  this  court  In  refusing  to  deliver  to  George 
P.  Thurston,  the  assignee  of  the  estate  of 
Alfred  Clarke,  an  Insolvent  debtor,  tbe  water 
pipe,  fittings,  pumps  and  other  iron  work  now 
held  and  claimed  by  said  William  F.  Thomp- 
son by  virtue  of  a  sale  made  by  said  estate  to 
said  William  F.  Thompson  on  or  about  tbe 
18th  day  ol  June,  1896,  and  set  aside  and 
vacated  by  this  court  the  6th  day  of  Novem- 
ber, 1896.  Charles  W.  Stack,  Judge  of  the 
Superiw  Gonrt"   This  matter  coming  on  fw 
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heating.  It  mm  urged  in  behalf  of  Tbompwm 
tbat  he  conid  not  be  adjudged  guilty  of  a  con- 
tempt, for  tbat  tbe  wder  of  November  8tb 
did  not  direct  him  to  restore  l^e  personal 
property  to  tbe  pcnsesslon  of  tbe  assignee. 
This  view  was  accepted  by  the  Judge  as  cor- 
rect, and  tbe  order  to  show  cause  was  dis- 
missed. Thereafter,  upon  November  19, 1896, 
the  assignee  preaented  and  filed  his  affldarlt 
staUng  tbat  lie  was  entitled  to  the  poasession 
of  tbe  water  pipe;  that  William  P.  Thomp- 
son claimed  It  undw  a  sale  by  the  assignee 
of  said  insolvent's  estate  made  on  or  about 
the  18tb  day  of  June,  1886.  which  said  sale 
was  vacated  and  set  atide  1^  the  order  above 
mentioned  of  November  fi»  1896;  tint  Tbomp- 
son still  baa  possesslOD  of  tbe  pipe,  to  tbe 
possession  <a  which  affiant  is  entitled.  Upon 
the  filing  of  tbla  affidavit,  without  notice  to 
Thompson,  tlie  court  upon  tbe  same  day 
made  its  order,  absolute  in  form,  reqnlrfng 
Thompson  to  deliver  up  to  tbe  asrignee  all 
properly  of  the  estate  which  be  dalmed  un- 
der tbe  sale  made  tqr  the  former  assignee. 
Ffdlowlng  the  issuance  of  this  orda  a  writ 
of  review  wu  sued  tor  in  this  court  and  ob- 
tained. 

The  first  attaA  to  directed  to  tiie  order  <a 
November  6th,  by  which  the  sale  to  momp- 
son  U  vacated  conditionally  upon  the  pay- 
ment to  bim  by  tbe  assignee  of  the  smn  of 
9525.  It  Is  contended  tbat  this  order  is  Told 
for  want  of  Jurisdiction;  that,  the  title  to 
the  property  having  vested  in  the  peUtloser 
by  the  sale,  be  could  not  be  devested  of  that 
title  In  such  a  proceeding.  Tbe  rale,  how- 
ever. Is  quite  otherwise.  White  the  party 
fjeeking  relief  may  resort  to  his  bill  in  equity, 
he  may— and.  Indeed,  it  Is  said  to  be  the  pref- 
erable practice— apply  motion  to  the  court 
which  has  decreed  tbe  sale,  and  In  aplying  to 
such  court  be  mny  base  bis  application  upon 
any  equitable  principle  of  relief  wblcb  would 
give  jurisdiction  to  a  court  of  equity  in  any 
other  case  of  sale,— fraud,  mistake,  accident, 
or  other  ground  of  purely  equitable  cogni- 
zance. And  particularly  will  the  court  enter- 
tain such  applications  where  tbe  deception 
has  been  practiced,  or  the  mistake  induced, 
by  tbe  act  of  the  purcbaser.  In  all  such 
cases  due  regard  will  be  bad  to  the  Interven- 
ing rights  of  third  persons,  but  no  such  rights 
have  here  arisen.  Among  numerous  authori- 
ties supporting  ttila  proposition  may  t>e  In- 
stanced Koonts  V.  Bank,  16  Wall.  196;  Hack- 
ley  V.  Draper,  60  N.  Y.  83;  Requa  v.  Rea,  2 
Paige.  Ch.  339;  Strong  v.  Catton,  1  Wis.  471; 
Anderson  v.  Foulke,  2  Har.  &  G.  346;  Gor- 
don V.  Saunders,  2  McCord,  Gq.  423;  Brown 
V.  Gilmor's  Ex'rs,  8  Md.  322;  Collier  v.  Whip- 
ple, 13  Wend.  225;  White  v.  Wilson,  14  Vea. 
151;  Houston  v.  Aycock,  S  Sneed,  406;  Bw. 
Jud.  Sales,  {  556  et  seq. 

It  Is  next  Insisted  tbat  the  order  of  Novem- 
ber 19, 1806.  by  which  the  petitioner  Is  dh^t- 
ed  to  deliver  up  to  tbe  assignee  all  property 
of  tbe  estate  claimed  by  him  under  the  sale, 
is  void,  and  this  contention,  we  tblnk.  must 


Digitized  by  Google 


0*U  OIHOMFSON  T.  BC7PEHI0B  OO^BX.  86& 


be  Bostalned.  A  pnrdkMO' st  •  ule  nnUer  a 
decree  of  a  court  of  duncery,  or  under  tbe 
order  at  a  probate  or  insolTency  court,  sub- 
mlta  litmadf  to  the  JuriadicUoii  of  tbe  pai^ 
tlcnlmr  tribunal  as  to  all  mattera  ccmnected 
with  auch  Mle.  or  rdating  to  blm  in  bis  cbar- 
aeto^  (rf  purchaser.  Bequa  t.  Rea,  2  Paige, 
Oh.  830.  Therefore  It  ia  that,  upon  motion 
before  tbe  court  decreeing  the  sale.  It  may  be 
aet  aside  upon  any  ground  of  equitable  cog- 
nizance. But  no  man  may  be  derested  of 
bis  property,  or  of  hie  right  to  property,  with- 
out procen  of  law.  Ab  a  Jurisdictional  pre- 
zsqnlatte,  he  1b  entitled  to  hie  notice  and  his 
hearing,  and  only  after  §ach  notice  and  hear- 
Isg  may  the  action  of  the  cotut  be  upheld. 
Tbe  order  of  Movember  6th  waa  ta  aU  respects 
a  proper  ortler.  The  purchaser  waa  served 
with  notice,  and  was  granted  a  hearing.  Aft- 
er ancb  notice  and  bearing,  the  court  made 
Its  order  vacating  the  sale  upon  condition, 
namely,  that  within  a  specified  time  the  pur- 
chaser should  be  restored  to  his  former  poal- 
tlon  by  the  payment  to  him  of  the  sum  of 
9Si6.  Tbe  order  of  November  16th,  based 
iqmn  the  affidavits  of  the  assignee  that  he 
was  unable  to  make  the  tender  contemplated, 
was  likewise  a  proper  order.  By  Its  terms 
It  prescribed  a  notice  to  be  given  to  the  petl- 
tloner,  and  an  opportunity  waa  accordeQ  him 
to  be  heard  and  show  cause  why  he  should 
not  ddlver  up  the  property.  This  proceeding 
ended  favorably  to  the  petitioner,  the  court 
agreeing  with  his  contention  that  there  was 
nothing  in  Its  preceding  order  requiring  him 
to  deliver  the  property.  The  rule  was  dis- 
charged, and  the  petitioner  stood  purged  of 
contempt  Thereafter,  upon  the  ei  parte  ap- 
plication of  the  assignee,  based  upon  an  affl- 
Uavlt  essentially  Inaccurate  In  Its  statement 
of  facts,  the  court,  without  notice  served  or 
hearing  granted  to  tbe  purchaser,  made  Its 
ord^  absolute  requiring  him  to  deliver  up  to 
the  assignee  all  property  claimed  by  Thomp< 
son  under  a  sale,  "which  sale  [so  runs  the 
order]  was  vacated  and  set  aside  by  this  court 
on  the  6th  day  of  November,  1896."  Here- 
in is  found  tbe  same  Inaccuracy  referred  to 
In  the  affidavit.  The  sale  had  not  been  va- 
cated and  set  asHe  by  the  order  of  November 
6th.  At  the  most,  it  was  to  be  vacated  after 
condition  performed  by  the  assignee.  Hie 
order  of  November  6th,  while  not  a  Judg- 
ment, yet  possessed  many  of  the  essentials 
and  characteristics  of  a  Judgment.  The  later 
order  of  November  Wth  contains  a  drastic 
modification  of  the  order  of  November  Bth, 
in  that  it  requires  the  purchaser  absolutely 
and  without  condition  to  restore  the  property. 
Before  such  a  modification  so  vital  to  bis 
rights  could  be  maUe  be  was  entitled  to  be 
heard. 

Nor  can  the  order  under  consideration  be 
sni^rted  by  referoice  to  or  employment  of 


flie  affldavlti  used  In  suppcat  <tf  flw  lieailnff 
bad  upon  November  18th,  and  this  for  many 
reasons:  First;  taiose  affidavits  were  offiered 
In  Bui^rt  of  an  application  that  the  purchas- 
er be  punished  for  contempt  He  was  noti- 
fied of  the  proceeding,  given  an  importunity 
to  be  heard,  and,  after  hearing,  the  proceed- 
ing against  him  waa  Ulscharged.  The  affida- 
vits then  bad  performed  their  offlee.  Again, 
If,  as  the  assignee  contended,  the  purchaaw 
was  evading  a  traider,  a  corni^laace  with  sec- 
tion 1600  of  the  Civil  Code  would  have  extin- 
guished the  assignee's  obligation  to  pay, 
which  otherwise  remained  in  full  force.  And, 
finally,  If  It  were  permissible  to  use  the  affi- 
davits In  support  of  the  order  of  Novemb^ 
19th,  the  fact  still  remains  that  tbe  ordar  was 
made  in  the  absence  of,  and  without  notice 
to,  the  purchaser,  and  therefore  with  no  op- 
portunity afforddQ  him  to  make  his  defense 
to  a  determination  which  deprived  him  ab- 
solutely and  without  condition  of  the  pos- 
session of  his  property.  The  order  of  Novem- 
ber 6tb  did  not  require  the  modification  at- 
tempted to  be  made  by  the  order  of  Novembet 
19tb.  The  assignee  could  have  extinguished 
his  obligation  to  pay  by  a  compliance  with 
section  1500  of  the  Olvll  Code,  or  could  have 
made  his  showing  before  the  court  that  he 
was  unable  to  testier  the  money  to  the  pur- 
chaser through  fault  of  the  latter,  and  then 
have  paid  the  money  into  court  for  the  benefit 
of  the  purt^aser.  The  condition  Imposed  up- 
on him  by  the  order  of  November  Gtii  Qins 
being  performed,  if  the  purchaser  had  here- 
after refused  to  deliver  the  pipe  he  would 
have  been  In  contempt  of  the  very  terms  of 
the  order  of  November  6tb,  and,  upon  cause 
shown,  and  after  hearing,  the  court  could 
with  propriety  hare  committed  him  In  con- 
tempt until  he  had  delivered  the  pipe.  AnU 
all  this  without  any  modlflcatloa  of  the  order 
of  November  6th.  The  court,  however,  seems 
to  have  labored  under  the  mlsaiq^rebenBloo 
that  a  modification  of  the  order  of  November 
eth  was  necessary,  and  the  order  of  Novem- 
ber 19th  was  designed  as  such  modlflcatlon. 
The  effect  of  the  order  of  the  19th,  however. 
Is  a  redetermination  of  the  question,  and  Is 
equivalent  to  a  judgment  that  the  purchaser 
turn  over  the  property  without  repayment  to 
him  of  his  outlay.  Such  a  redetermination— 
since  these  proceedings  are  In  the  nature  of, 
and  take  the  place  of,  a  bearing  In  equity- 
could  only  be  had  after  notice  and  a  hearing 
to  the  purchaser.  Tbe  order  of  November  19, 
1896,  Is  therefore  vacated  and  annulled.  Hie 
application  of  the  asalgiwe  made  bwdn  tiiat 
petitioner  be  required  to  gtre  a  bond  1b  de- 
nied. 

We  concur:  BEAITT,  0.  J.;  Mc^ARLAND, 
J.;  TEMPLE.  X;  GAROTTETB,  J.j  VAN 
FLEET,  J.i  HARBISON,  J. 
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KINGS  COUNTY  t.  TULAHB  CJOUNTT. 
(Sac.  256.) 

(Supreme  Court  of  California.    Jan.  4,  1898.) 

SVAMP  AKD  07BBPLOWED  Li.ND8— BAI.Ba— CUSTO- 
DT  AMD  OWNBHSHIP  Or  FUNO — STAT- 
UTB8— CON8TKUOTIOS. 

1.  St  1868,  p.  50,  entitled  "An  act  to  provide 
for  the  management  and  sale  of  the  lands  be- 
longing to  the  Btate,"  devolved  upon  the  regis- 
ter the  duty  to  t:eep  distinct  accounts  and  rec< 
ordfl  in  relation  to  each  class  of  lands  to  which 
the  state  is  or  may  be  entitled.  It  required 
certificates  of  location  of  all  state  lands  to  be 
preBented  to  the  county  treasurer,  and  made  it 
nis  duty  to  receive  the  amoant  paid,  and  re- 
quired this  certificate  to  be  preiiented  to  the 
county  auditor,  who  was  required  to  charge  the 
amount  paid  to  the  county  treasurer.  It  re- 
quired the  county  treasurer  to  report  monthly 
to  the  state  register  all  moneys  received,  names 
of  purchasers,  etc.,  and  at  tLc  end  of  each  quar- 
ter to  report  to  the  state  controller  the  Amount 
received  from  each  class  of  lands.  This  report 
was  to  be  sent  to  the  register  by  the  eootrol- 
ler,  and,  if  reported  correct  by  the  register,  the 
coDtroller  was  to  settle  with  the  county  treas- 
urer: "provided  that  the  county  treasnrer  bIiaII 
retain  in  his  own  hands  ail  moneys  arising 
from  the  sale  of  swamp  and  overfiowed  land, 
and  shall  place  the  same  to  the  credit  of  a 
fund  to  be  known  as  the  'Swamp-I^and  Fund' 
of  the  county,  and  the  same  shall  be  subject  to 
the  orders  of  the  board  of  aupervisors  except 
as  may  be  hereinafter  provided."  It  also  pro- 
vided for  the  transfer  of  the  fund  then  in  the 
state  treasury  to  the  several  counties,  and  the 
county  auditor  and  treasurer  were  directed, 
"under  direction  of  the  board  of  snpervisors,  to 
place  said  assets  on  their  books  to  the  credit 
of  the  proper  swamp  land  district  fund."  St. 
1873-74,  p.  770,  entitled  "An  act  to  provide 
for  the  proper  distribution  in  the  several  connty 
treasuries  of  funds  existing  from  the  sale  of 
swamp  lands,"  directed  the  supcri'isors,  on  ap- 
plication, to  "direct  the  auditor  and  treasurer 
to  set  apart  from  the  swamp-land  fund,  in  the 
county  treasury,  all  the  money  which  has  been 
or  may  hereafter  be  received  in  payment  of 
principal  .mil  interest  in  such  lands,  as  a  fund 
to  the  credit  of  such  district,  except  such  money 
as  may  have  been  previously  expended  for  the 
benefit  of  land  within  the  district";  and  pro- 
vided that  the  money  in  the  district  fund  should 
"be  paid  out  only  for  the  purpose  of  reclaiming 
said  land,  or  to  the  owners  of  such  land  after 
reclamation."  St.  1891.  p.  243,  provided  for  the 
payment  of  all  moneys  then  in  the  state  treas- 
ury to  the  credit  of  swamp-land  district  funds 
to  the  treasuries  of  the  several  counties,  and 
for  the  control  of  the  same  by  the  anditor  and 
treasurer  of  the  counties,  and  prescribed  the 
datfes  of  the  controller  and  treasnrer  in  rela- 
tion thereto.  Held,  that  the  state  did  not  by 
any  of  said  acts  part  with  the  title  to  its  swamp 
and  orerdowed  lands,  or  the  fund  arising  from 
sales  thereof  to  the  connties  of  the  state. 

2.  Section  16  of  the  act  creating  Kings  county 
out  of  Tulare  county  authorized  it  to  collect 
unpaid  taxes  assessed  on  lands  within  Its 
boundaries,  and  section  10  authorized  it  to  re- 
ceive the  proportion  of  the  school  fund  to  which 
it  was  entitled,  and  also  its  share  of  the  road 
fund.  St,  1S93,  p.  235.  directed  a  transfer  of 
all  moneys  stnndmg  to  the  credit  of  any  road 
or  Rchool  district,  the  territory  comprising 
which  has  been  segregated  from  an  old  county 
and  included  in  a  new  county,  and  provided  that 
a  compliance  with  the  act  should  be  a  full  set- 
tlement  of  all  demaads  which  the  new  county 
had  against  the  old  connty.  Btld.  that  said 
acts  did  not  transfer  or  authorize  the  transfer 
of  any  portion  of  the  "swamp  and  overflowed 
land  fund"  from  Tulare  county  to  Kings  coun- 

tr. 


Commlsslonen*  dedslon.  Depurtment  2. 
Appeal  from  superior  court,  Fresno  county; 
Btanton  L.  Carter,  Judge. 

Action  by  the  county  of  Kli^  against  tbe 
county  of  Tulare  to  recover  tiie  proceeds  of 
certain  swamp  and  OTerflowed  lands.  A 
demurrer  to  the  amended  complaint  was 
sustained,  and  plaintiff  appealed.  Affirmed. 

M.  L.  Short  and  H.  L.  Smitli,  for  appe- 
lant. LambersoQ  &  Mlddlecoff,  F.  B.  How- 
ard, and  Power  &  Alford,  for  reqmndent 

GHIPMAN,  a  This  action  wa«  btonght 
by  plaintiff  to  recover  9101,5^.72.  the  pro- 
ceeds of  certain  swamp  and  orerflowed  and 
lake  lands.  A  demurrer  to  the  amended 
complaint  was  sustained,  and,  plaintiff  de- 
clining to  amend,  Judgment  passed  f<or  de- 
fendant, from  which  this  appeal  was  taken. 
Briefly  summarized,  the  amended  complaint 
sets  forth:  That  plaintiff  county  was  duly 
organized  on  May  29,  1893,  and  embraced 
certain  territory  theretofore  wltbln  the 
boundaries  of  defendant  connty;  that  be- 
fore the  new  county  was  formed  certain 
swamp,  overflowed,  and  lake  lands  witbln 
Its  boundaries  were  sold  to  sundry  per8<Hi8 
pursuant  to  laws  for  the  sale  thereof  with- 
in this  state,  and  that  the  purchase  price  has 
been  paid  to  the  county  treasurer  of  Tulare 
county,  and  that  no  part  of  the  same  has 
since  been  paid  to  Kln^  county,  or  to  any 
person  for  Its  use  or  benefit;  that  upon  Its 
organization  Kings  county  "became  Invested 
with  the  power  to  receive  Into  Its  custody 
nnd  corporate  keeping  all  the  swamp,  ovpf- 
flowed.  and  lake  lands  In  Its  limits  which 
were  not  under  the  control  and  management 
of  private  ownership,  and  also  became  In- 
vested on  said  2Uth  day  of  May,  1803,  with 
full  power  aud  authority  to  take,  bold,  and 
keep  all  such  sums  of  money  as  had  been 
paid  Into  the  treasury  of  said  Tulare  county 
for  any  and  all  lands  belonging  to  the  state 
of  CallfQrnla,  as  well  also  as  to  take  and 
receive  from  said  county  of  Tulare  all  mon- 
eys of  every  character  and  descrlptton  as 
has  ever  been  paid  in  any  manner  Into  the 
said  treasury  of  said  Tulare  county  for  any 
and  all  swamp  axid  overflowed  state  lands  of 
any  and  every  kind,  •  •  •  except  such 
portions  of  said  money  for  said  lands  as  can 
be  shown  by  said  Tulare  county  to  have 
been  paid  out  In  the  regular  forms  and  man- 
ner prescribed  by  the  laws  of  this  state 
*  *  *  to  parties  legally  entlUed  to  recov- 
er the  same";  that  the  balance,  after  making 
all  legal  deductions,  now  held  by  said  Tu- 
lare conn^,  bdonglng  to  said  Kings  coun- 
ty, amounts  to  the  sum  aforesaid;  that  the 
claim  was  duly  presented  to  and  filed  with 
the  <derk  of  the  board  of  anperrlaoTS  of  aald 
Tulare  cotmty  on  May  13,  18KS,  and  pay- 
ment was  refused.  The  demurrer  Is  upon 
the  grounds  fl)  that  the  complaint  does  not 
state  facts  sufflclent  to  constitute  a  canae  of 
action;  and      that  the  cause  of  actlm  Is 
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barred  by  section  41  of  the  county  goveru- 
ment  act,  approved  March  24, 1893  (St  1893, 
p.  363),  for  tbe  reason  that  the  claim  men- 
tioned In  the  complaint  was  not  filed  with 
the  clerk  of  the  board  of  dnpervlaors  of  Tu- 
lare county  within  a  year  after  the  last  item 
of  said  claim  accrued,  and  because  the 
whole  of  said  claim,  and  each  and  every 
Item  thereof,  accrued  more  than  one  year 
prior  to  Its  presentation.  As*  in  our  opinion, 
the  complaint  does  not  state  facts  sufficient 
to  omstitute  a  cause  of  action.  It  is  not-nec- 
essary to  consider  the  other  grounds  of  de- 
murrer. 

It  Is  contended  by  appellant  that  tiie  swamp- 
land fund  created  by  the  pnrcbaae  i«ice  of 
the  swamp  and  overflowed  lands  of  the  state 
has  beesk  by  legtalatfre  gnuit  dcmated  to  the 
counties  In  which  the  lands  sold  w«e  situated, 
In  trust  for  the  zedamatlon  of  such  lands,  aiHd 
for  the  owners  thereof;  that  the  coun^  In 
which  the  lands  are  situated  Is  the  trustee  of 
this  fund,  fl«d  that  the  act  creating  Khiga 
coon^  remored  Urn  county  aC  Tulare  as  trus- 
tee of  the  fund  sued  for;  and,  as  the  fund 
can  only  be  used  for  the  purposes  of  the  trust 
by  order  ot  the  board  of  supervlaors  of  the 
county  in  which  the  lands  are  situated,  the 
price  of  which  created  the  fund,  lOngs  coun- 
ty can  malntaltt  this  acthm.  Bevondent  -con- 
tends that  the  money  clalmeU  by  aj^ellant  be- 
longs to  the  state,  and  not  to  either  county; 
and,  U  It  erer  belonged  to  Tulare  ooimty,  no 
law  has  ever  been  passed  tnm^erring  any 
portlcm  of  it  to  Kings  county.  Tbo  swamp 
and  overflowed  lands  of  the  state  were  grant- ' 
ed  to  It  by  act  oC  congress  approved  Septan- 
her  38,  I860,  and  by  acts  amendatory  tberectf . 
•me  title  Is  In  the  state.  The  purpose  of  the 
grant  was  to  enaUe  the  state  to  reclaim  the 
lands  by  means  of  lerees  and  drains.  The 
act  of  congress  tos  been  construed  by  the  su- 
pr«ae  court  of  the  UMted  States  to  be  a  grant 
to  the  state  of  full  power  to  dispose  of  the 
lands,  axU  to  make  application  of  the  i>ro- 
ceeds  so  far  as  necessary  to  secure  the  object 
■pecltted.  No  person  except  the  United  States 
can  qnestlni  the  disposal  made  of  these  lands  or 
thtir  proceeds  1^  the  leglslatnres  of  the  several 
states.  Anmlcan  Emigrant  Oo.  v.  Adams  Co., 
100  U.  8.  ei;  MUlB  Oo.  r.  Borlhigton  ft  M.  R. 
Co.,  lOT  U.  S.  SB7,  2  sup.  Ot  654;  Hog^  v. 
Reclamation  Dtet..  Ill  U.  S.  701,  4  Sup.  Ct 
063;  U.  S.  Louisiana,  127  U.  S.  182,  8  Sup. 
Ct.  1047.  The  control  of  swamp  lands  and 
the  proceeds  of  their  sale  being  In  the  state, 
no  person  and  no  county  has  any  control  over 
or  Inters  In  either  the  lands  or  their  pro- 
ceeds, except  as  the  state  has  granted  It.  The 
state,  by  act  of  April  28,  1866  (St  18S5,  p. 
ISO),  made  provision  fw  the  sole  of  these 
lands  at  (me  dtdHar  per  acre^  the  money  to  be 
paH  to  the  county  treasurers  of  tibe  counties 
where  the  land  was  located,  and  to  be  trans- 
mitted to  (he  state  treasury  by  them.  By 
section  1  of  the  act  of  April  21, 1858  (St.  1868, 
p.  1^.  the  proceeds  of  these  lands  sold  un- 
tfer  that  or  any  former  act  were  to  be  paid 


into  the  treasury  of  tiie  state  "as  state  reve- 
nues, and  credited  to  the  swamp-land  fund,  to 
be  appropriated  for  the  reclamation  of  said 
lands,  as  the  legislature  may  direct"  The 
pordmsw  was  required  by  section  4  to  pay  to 
the  county  treasnrer  one  Oollar  per  acre  for 
the  lands  purchased,  and  take  duplicate  re- 
celpta,  and  have  them  recorded  In  the  office 
of  the  county  auditor,  who  should  send  a 
copy  to  the  state  register.  Section  6  of  the 
act  required  the  counly  treasurer  to  pay  over 
to  the  state  treasurer,  at  the  same  time  and 
in  the  some  manner  as  "otJier  state  revenues," 
all  moneys  received  under  the  act,  and  send 
to  the  ccntroUer  die  names  of  all  purchasers, 
number  of  survey,  number  of  acres  purchas- 
ed, and  amount  ot  mwaey  '*to  be  credltcU  to 
the  swamp-land  Amd."  Certificates  ot  pur- 
chase were  to  be  Issued  by  the  state  register. 
The  act  of  March  28,  1808  <St  1868,  p.  507), 
Is  entitled  "An  act  to  provide  for  the  manage- 
ment and  sale  of  the  landa  belonging  to  the 
Btete."  This  Is  a  vwy  elaborate  stetute  of 
72  sectkms,  snd  Is  dMded  into  three  distinct 
parts.  It  Is  practically  the  basis  of  our  prea- 
ent  state  land  system,  and  appears  to  have 
repealed  all  previous  acts.  The  stdieme  of 
reclamation  of  swanq^  and  overflowed  salt 
marsh  and  tide  lands,  substantially  as  It  vx- 
iste  to-day,  was  there  developed.  Most  ot  Its 
proTlsiotts  relating  to  reclamati(m  have  found 
theh:  way  Into  the  Political  Code  now  in  tcxee. 
Upon  the  register  was  devolTed  the  duty  "to 
keep  separate  and  distUict  accounts  and  rec- 
ords In  rdation  to  each  dass  of  lands  to  which 
the  state  la  or  may  be  entitled."  Sectkm  28 
(tf  the  act  required  all  certlflcatea  of  locatloh 
of  all  state  lanHs  to  be  presented  to  the  county 
treasnrer,  and  It  was  made  Us  duty  to  receive 
the  amount  paid  In  full  or  In  part,  and  this 
certificate  was  dso  required  to  be  presented 
to  tbe  county  auditor,  who  was  requbed  to 
charge  the  amount  ptdd  to  the  county  treas- 
urer. Sections  24  and  25  required  the  county 
treasurer  to  report  monthly  to  the  state  regis- 
ter all  moneys  reetived,  names  of  purchaser, 
etc.,  and  at  the  enH  of  each  quarter  to  report 
to  the  state  controller  the  amount  received 
ttom  each  cliw  of  lands.  This  r^rt  was  tb 
be  sent  to  the  register  by  the  controllra,  and. 
If  reported  correct  by  the  register,  the  oaa- 
troUer  was  to  setOe  with  the  county  treasnr- 
er: "provided  that  tiie  coun^  treasurer  shall 
retain  in  hie  own  hands  all  moneys  arising 
from  the  sale  of  swamp  and  overflowed  land, 
and  shall  place  the  same  to  the  credit  of  a 
fund  to  be  known  as  flie  *8wamp-Land  Fund* 
of  the  county,  and  the  same  shall  be  subject 
to  the  orders  of  tiie  board  of  supervisors,  ex- 
cept as  may  be  hereinafter  provMed."  See- 
tfon  47  provided  for  the  transfer  of  the  fund 
then  in  the  state  treasury  to  the  several  coun- 
ties, and  the  county  auditor  and  treasurer  were 
directed,  "under  direction  of  the  board  of  su- 
pervisors, to  place  said  asseto  on  their  books 
to  the  credit  of  the  proper  swamp-land  district 
fund."  By  the  provisions  of  this  act  and  of 
certain  acte  next  to  be  noticed,  a^llant 
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claims  that  tbe  state  granted  *nhe  proceeds  of 
the  sales  of  these  lands  to  the  county  In  which 
they  are  situated,  to  hold  In  trust  for  the  rec- 
lamation of  the  lands  under  the  system  pro- 
Tided  by  the  state,  or  for  the  owner  of  the 
land  If  he  reclaims  It  by  his  own  labor  and 
means." 

One  of  the  acts  upon  which  app^Uant  fur^ 
ther  relies  Is  the  act  of  March  28,  1874  (St. 
1873-74,  p.  770),  entitled  "An  act  to  proTide 
for  the  proper  distribution,  in  the  several 
county  treasuries,  of  funds  existing  from  the 
sale  of  swamp  lands."  The  first  section  di- 
rects the  board  of  supervisors,  in  counties 
where  a  swamp-land  district  may  be  organ- 
ized, upon  the  application  of  a  party  inter- 
ested, to  "direct  the  auditor  and  treasurer 
to  set  apart  from  the  swamp-land  fund  in 
the  county  treasury  all  the  money  which  has 
been  or  may  hereafter  be  received  in  pay- 
ment of  principal  and  Interest  in  such  lands, 
as  a  fund  to  the  credit  of  such  district,  ex- 
cept snch  money  as  may  have  been  previous- 
ly expended  for  the  ben^t  of  land  within 
the  district"  Section  2  of  the  act  directs 
that  the  money  in  the  district  fund  "shall  be 
paid  out  only  for  tbe  purpose  of  reclaiming 
said  land,  or  to  the  owners  of  such  land  aft- 
er retdamation,  as  now  provided  by  laiw." 
Tbe  remaining  pcnrtion  of  the  act  relates  to 
certain  deductions  to  be  made  for  mon^  a- 
pended  before  payment  to  the  owner  of  any 
of  this  fund.  Tbe  act  of  March  SI,  1891 
(St  laei.  p.  243).  relied  upon,  is  entlOed  "An 
act  providing  for  the  payment  of  all  moneya 
In  the  state  treasury,  to  the  credit  of  swamp- 
land district  funds,  to  tbe  treasuries  of  the 
counties  wherein  the  said  swamp-land  dis- 
tricts are  situated,  and  to  provide  for  the 
control  of  the  same  by  the  auditor  and  treas- 
urer of  said  counties;  and  prescribing  the 
dudes  of  the  controller  and  treasurer  in  re- 
lation thereto."  The  tlUe  of  this  act  ex- 
plains Its  purpose,  which  was  to  transfer 
funds  then  In  tbe  state  treasury.  Presum- 
ably, when  this  act  was  {Mssed,  some  of  this 
swamp-land  mon^  had  found  Its  way  Into 
the  state  treasury,  and  this  act  was  to  put  It 
into  the  county  treasuries.  Previous  law 
had  done  this,  and  why  this  act  became  nec- 
essary we  are  not  advised:  but  It  did  not 
provide  for  an  adjustment  between  counties 
of  funds  already  in  their  treasuries,  nor  does 
It  contain  any  words  of  grant  or  donation  to 
the  counties.  The  general  law  now  govern- 
ing the  subject  Is  to  be  found  In  tbe  Political 
Code,  tit  8,  c.  1,  art  2,  which,  with  the  sev- 
eral general  laws,  or  parts  of  tbe  aam^  aa 
remain  In  force,  forms  the  statute  law  <hi 
the  subject 

It  Is  clear  from  an  examination  of  these 
various  laws  that  the  state  has  uever  parted 
with  Its  title  to  swamp  lands  to  the  coun- 
ties. The  title  under  all  laws  passes  directly 
to  the  purchaser  from  the  state.  The  only 
qoestton  is  as  to  the  disposition  made  by  the 
state  of  the  proceeds  of  the  sale.  Tbe  uni- 
form price  for  these  lands  baa  been  one  dol- 


lar per  acre.  Hie  state  has  ntmr  undertak- 
en to  profit  by  tbe  sale.  The  purpose  of  tbe 
grant  to  tbe  state— to  wit  the  reclamation  of 
the  lands— seems  to  have  been  tbe  governing 
principle  of  tbelr  disposition  and  manage- 
ment Certain  results  of  tbe  grant  of  swamp 
and  overfiowed  lands  to  tbe  state,  and  of 
our  legislation  respecting  those  lands,  seem 
clear  enough,  to  wit:  The  grant  was  for  the 
purpose  of  securing  thdr  reclamation.  The 
state  has  never  deviated  from  a  consistent 
course  of  l^lslatlon  to  attain  that  purpose. 
The  state  has  alwaya  retained  the  absolute 
control  and  ownership  of  the  lands,  and  has 
Itself  given  the  evidences  of  title  when  8<^d 
to  purchasers.  The  state.  In  the  earlier  leg- 
islation, required  the  proceeds  of  sale  to  be 
paid  to  state  officials,  and  to  be  retained  by 
them  In  their  custody,  although  county  offl- 
clals  were  made  use  of  as  agencies,  and.  aa 
In  the  sale  of  other  state  landa,  to  receive 
and  transmit  tbe  moneys  paid  by  purchases. 
Later  the  moneys  paid  purchasm,  and 
the  moneys  derived  from  assessments  levied 
for  reclamation  purposes,  wa»  paid  to  tbe 
county  officials,  and  retained  by  tbem,  to  be 
placed  In  a  fund  called  the  "Swasq?  and  Over- 
fiowed Land  Fund."  By  tbe  act  which  In* 
augurated  this  chsnge  It  waa  also  provided 
that  all  such  moneys  In  the  state  treasury 
should  be  transferred  to  tbe  several  counties 
where  swamp-land  districts  had  been  form- 
ed, to  be  placed  In  this  same  swamp-land 
fund.  Tbe  state  has  ceased  to  be  the  imme- 
diate custodian  of  the  fund,  but  there  la 
nothing  in  any  act  tbat  confers  upon  any 
county  any  iiroperty  right  In  or  to  this  fund, 
and  there  la  nothing  in  any  act  from  which 
it  may  be  biferred  that  the  state  has  rcUn- 
qulsbed  Its  right  of  leglslatiTe  cootnrf  over 
it  or  baa  renounced  or  transferred  its  tmsL 
Tbe  scheme  of  redamatloD  provided  by  the 
legislature  Involved  much  detail,  and  made 
it  necessary  for  tbe  owners  of  the  land  to 
have  frequent  communication  with  the  offi- 
cials controlling  the  fund,  and  hence,  both 
as  matter  of  convenience  to  the  landowner 
and  to  facilitate  the  purpose  of  the  grant  to 
the  state,  the  fund  was  placed  In  the  county 
treasnrlea.  In  a  certain,  but  v^  limited, 
legfQ  sense  it  was  a  trust  And  the  fund  a 
trust  fund,  bat  not  dltEerlng  from  other 
trusts  that  may  be  said  to  be  imposed  iqKnt 
counties  and  county  officials  by  l^slatlve  di- 
rection relating  to  other  maters  of  local  gov- 
ernment and  local  administration.  Tinder 
tbe  code  provisions  the  coun^  treasurer 
must  now,  as  he  was  under  all  laws  required 
to  do,  forward  monthly  reports  of  all  mon- 
eys received  for  sales  of  all  state  lands.  At 
the  end  of  each  quarter  be  must  r^wrt  to 
tbe  controller  "the  sum  which  has  been  re- 
ceived from  each  class  of  land."  l^ese  re- 
ports must  be  examined,  and  certified  to  be 
correct  by  tbe  reglat&e,  wh»eupon  the  coun- 
ty treasurer  must  make  bis  settlement  with 
the  controller,  and  pay  over  all  moneys,  etc.. 
except  be  "most  letala  all  moneys  arisinff 
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Crom  the  sale  of  swamp  and  orerflowed 
lands,  and  place  the  same  to  the  credit  of  a 
fund  known  as  the  'Swamp-Land  Fund'  of 
the  connty."  Pol.  Code,  SS  3422-«426.  Ex- 
amination of  section  3474  and  the  fcAlowlng 
sections  will  show  that,  while  the  redama- 
tioQ  Is  carried  on  immediately  under  snperrf- 
slon  of  the  boards  of  supa^sors,  reports  of 
the  work  must  be  made  to  the  register,  and 
it  Is  through  this  officer  credit  Is  given  to  the 
purchaser  for  his  payments  made.  The 
county  offlclal  machinery  and  connty  offi- 
cials, as  agencies  of  the  state,  have  been  and 
are  being  nsed  In  carrying  out  the  original 
purpose  In  the  mind  of  congress.  Edwards 
T.  Bstell,  48  Cal.  194.  There  Is  nowhere  to 
be  found  In  any  of  the  rarlous  acts  rating 
to  these  lands  any  leglslatlTe  donatltm  of  this 
fund  or  grant,  In  trust  or  otherwise,  as 
claimed  by  appellant  The  state  has  done 
no  more  than  to  call  to  Its  aid,  in  adminis- 
tering the  congretnlonal  grant,  the  Tarloos 
counties  where  the  land  Is  situated;  and  the 
state  may  alter  or  amend  any  of  its  laws 
relating  to  the  subject,  and  may  reclaim  the 
custody  of  the  fnnd  not  already  disposed  of 
under  the  law  at  Its  pleasure.  Kimball  t. 
Fnnd  Com'rs,  45  Cal.  844.  When  Kings 
conn^  was  organised,  the  fond  was  in  the 
custody  of  the  proper  officials  of  Tulare  coun- 
ty, and  the  only  debatable  question  here  is. 
did  tbe  act  creating  Kings  connty  transfer, 
or  has  any  act  antborised  the  transfer  of. 
tbls  fund  to  Kli^  county?  Section  15  of 
the  act  creating  Kings  connty  aothorlaed  It 
to  ndlect  unpaid  taxes  assessed  upon  lands 
within  Its  boundaries.  Section  16  author- 
ized It  to  recelTe,  and  Tulare  county  to  pay 
orer,  the  proportion  of  the  scho<^  fund  to 
wbldi  It  was  entitted,  and  also  Its  share  of 
the  road  fund.  There  was  no  provision  for 
tbe  transfer  or  payment  to  Kings  county  of 
sny  other  fnnd,  or  part  thereof.  There  la 
no  nmitlon  made  of  the  swamp-land  fund, 
and  nothing  In  the  act  to  JuatUy  m  in  bead- 
ing, as  Is  claimed  by  appellant,  that  "the  act 
removed  Tulare  county  as  trustee  of  the 
fund  sued  for."  On  March  23, 1883.  the  day 
following  the  Kings  connty  act,  an  act  was 
paMed  (St  1893,  p.  285)  entlUed  "An  act  to 
transfer  certain  moneys  from  one  county  to 
another,  when  a  new  county  has  been  form- 
ed and  organized."  By  this  act  a  transfer 
was  directed  of  all  moneys  standing  to  the 
credit  of  any  road  or  school  district,  '*the  ter- 
ritory eomprtslng  which  has  been  segregated 
from  such  old  county,  and  which  Is  Included 
in  the  boundaries  of  such  new  county."  Sec- 
tion 4  of  the.  act  provided  as  f(^Iows:  "A 
compliance  with  the  provisions  of  this  act 
shall  be  a  full  and  complete  settlement  of  all 
demands  which  the  new  county  had  against 
the  old  county  or  counties." 

We  have  been  unable  to  find  any  general 
law  or  special  act  and  none  has  been  point- 
ed out  giving  express  authority  for  trans- 
ferring this  fund.  We  do  not  think  the  au- 
tboiity  can  be  derived  from  the  general  lawa 

CaLBep.  49-U  P.--46 


relating  to  the  fund,  'niey  do  not  seem  to 
have  contemplated  the  division  of  counties, 
and  the  possible  shifting  of  reclamation  dis- 
tricts, In  whole  or  In  part,  from  one  county 
to  another.  It  is  true  that  the  law  as  It  now 
stands  would  seem  to  compel  owners  of 
swamp  lands  situated  in  Kings  county  to  go 
to  Tulare  county  to  have  the  business  of 
their  reclamation  districts  settled  and  ad- 
Justed,  while  literally  the  law  directs  them 
to  go  to  the  officers  of  their  own  county,  who 
are  Impotent  to  aid  them.  It  may  be  that,  to 
preserve  the  harmony  of  the  system,  this 
fund  now  in  the  custody  of  Tulare  county, 
so  far  as  It  has  been  derived  from  lands  sit- 
uated within  the  present  boundaries  of 
Kings  county,  should  be  transferred  to  the 
latter  connty.  To  do  this  some  adjustment 
of  accounte  between  reclamation  dlstrlcte 
would  be  necessary  because  of  the  interlap- 
plng  of  present  boundaries  of  districts  so  as 
to  leave  parte  of  the  lands  of  a  district  In 
both  counties.  There  Is  no  allegation  In  the 
complaint  that  the  lands  claimed  to  be 
swamp  and  overflowed  lands  now  situat- 
ed In  Kings  county  form  one  or  more  recla- 
mation dlstrlcte  separate  from  any  dis- 
trict existing  in  Tulare  county.  The  Infer- 
ence to  be  drawn  from  the  complaint  is  that 
the  reclamation  dlstrlcte  now  existing  em- 
brace lands  in  both  counties.  We  think  the 
whole  subject  Is  one  exclusively  with  the 
legislature,  and  Is  not  one  of  Judicial  cog- 
nizance In  the  absence  of  express  legislative 
authority  given  to  the  courts  to  take  Juris- 
diction of  It  We  do  not  think  the  com- 
plaint prejMute  the  case  of  a  trust  about  to 
fall  for  want  of  a  tmstee,  as  appellant 
claims;  nor  does  there  appear  to  be  any 
ground  for  equlteble  Intorpositlon.  The  1^- 
Mature  la  the  appropriate  and  only  source 
of  relief.  See  Tulare  Co.  r.  KIe^  Oo.,  117 
Gal.  196. 49  Fac.  8.  and  eaaea  there  cited,  for 
a  discussion  of  the  general  principles  govern- 
ing Uie  disposition  of  property  upon  the  di- 
vision of  a  county.  We  think  that  the  de- 
murrer was  properly  sustained,  and  there- 
fore recommend  tibat  the  Judgment  be  af- 
firmed. 

We  concur:  BBLOBBB,  0.;  HATNBS,  0. 

FBK  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  la  af- 
firmed. 


lit  CsL  5U 

RODB  et  aL  T.  SIEBB.  Assessor.  (8.  F.  1S0. 
(Supreme  Court  of  Oallfomla.   Jan.  4,  1898.' 

Btatctbs—Taliditt— Special  Laws— Taxation— 

Equality. 

1.  The  vBlidit7  of  a  law  is  not  to  be  determln 
ed  hj  the  fact  that  its  application  to  extreme 
cases,  involving  the  aeeumption  of  gross  miscon- 
duct of  public  officers,  would  result  in  great  in- 
jnstice. 

2.  The  revenue  law  provides  that  taxes  for 
each  fiscal  year  beginniDg  July  Ist  shall  accrue 
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In  the  March  precedlfter,  luad  be  a  lien  on  reai 
property;  that,  if  one's  real  property  ia  soffl- 
cient  to  secure  payment  of  all  ma  taxes,  the  lat- 
ter will  not  be  collectible  until  November  fol- 
lowing, bat  if  not  sufficient  Cor  andi  purpose; 
his  tAXfl»  mil  be  collectible  when  the  assessr 
ment  la  made,— the  amount  In  such  case  to  be 
determined  by  the  rate  levied  by  the  preTlona 
fiical  year,  and,  if  greater  or  lees  than  the  levy 
for  the  current  year  subsequently  made  and 
equaJised,  the  excess  shall  be  refunded,  or  the 
deficiency  paid.  BelS  not  inconsistent  with  Const, 
art.  13,  §  1,  providing  for  the  taxation  of  all 
unexempt  property  in  proportion  to  its  valiN, 
to  be  ascertained  as  provided  by  law. 

3.  The  reveune  law  making  taxes  unsecured 
by  a  lien  on  real  property  collectible  when  as- 
sessed, while  secnred  taxes  are  not  collectible 
until  several  months  later,— the  classification 
being  based  upon  intrinsic  difiEerences,  reauiring 
different  reculnticms,— is  not  obiectionanle  to 
Const,  art.  4,  §  23,  prohibiting  tie  passage  of 
special  laws  for  the  assessment  or  collection  ol 
taxes. 

Harrison  and  Van  Fleet,  J3.,  dissentiAg. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  A.  A.  Bandcrr- 
Hon,  Tudge. 

Petition  by  O.  B.  Rode  and  others  against 
John  D.  aiebc,  asseesor,  for  an  iBjtmedofi. 
From  a  judgment  for  defendant,  plalntlffB 
appeal.  Affinned. 

Walter  H.  l«Ty,  for  appellants.  Napbtoly, 
Freodenrlch  &  Ackermou,  W.  F.  FUzgerald, 
Atty,  Gen.,  and  W.  H.  Anderwai,  Aaat  Atti. 
QeOrt  for  temHuutenl^ 

BBATTY,  a  J.  The  defokdaat  te  asaMsor 

of  the  <Hcr  And  oouaty  of  San  FmootaaoL  ■  !Ebe 
VtaJntUDs  wre  residents  of  San  Prandaooh  and 
in  Mtficbt  0896.  in  xe^MUise  t»  defendajBt^s 
detnandi  oMide  a  iietum  showlns  tiuU  tbeiy 
Trera  'ovnera  of  personal  iMoperty  in  said 
elty  and  county  eubject  to  taxation  'tor  the 
owuiDg  Oacal  year,  iM^t  owned  no  -rasl  prop- 
erty. The  defendant  asaeased  tlielr<poc8oaal 
property,  and  on  .May  20,  189%  demanded 
vayment  of  the  tu.  amounting^  at  the  kate 
eC  ■  ttie  -tax  lery  for  tlie  prevloW'  jear>  .to 
971.TB,  and  tbMDtaked.  in  case  of  tlMir  re- 
fnaal  to  pay.  to  aelM  and  aeU  enaogh  of  said 
iwopcrty  to  make  13ie  amount  dae.  To  re- 
strain such  threatened  seizure  and  sale,  tills 
action  was  begun.  The  superior  court  de- 
Bled  the  iajunfitioa,  and  plalntUEa  appeal. 

It  Is  conceded  that  the  proceedings  of  the 
assessor  were  sanctiomed  by  the  express  pro- 
yislons  of  the  statute,  but  It  18  contended 
that  a  statute  which  authorizes  the'  collec- 
tion of  taxes  on  personal  property  not  secur- 
ed by  lien  on  real  property,  before  equallza- 
tlon,  before  levy  for  the  year,  and  before 
the  beginning  of  the  fiscal  year  to  which 
they  belong,  Is  unconstitutional  In  those  par- 
ticulars, nnd  to  thnt  extent  unenforceable. 
The  specific  objection  to  the  law  Is  that  It 
violates  the  constitutional  requirement  as  to 
uniformity  of  aH  general  laws,  and  especial* 
ly  of  laws  relating  to  taxation.  It  will  not 
be  necessary.  In  order  to  Indicate  the  posi- 
tion of  appellants,  to  cite  the  various  sec- 
ttow  of  our  KTcnue  law  to  which  reference 
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baa  bera  made  in  the  argnmoit  Xt  to  anffl- 
dent  to  «ay  that  under  the  oonatltut3<m  and 
lawn  of  California  the  fiscal  year  begina  on 
the  lat  of  Jal7»  aad  ends  on  flie  30th  of  June. 
The  taixes  for  eadi  fiscal  year  accme  cn  the 
flnt  Monday  In  March  preceding  Ito  com- 
mencement,  and  become  a  Uen  from  that 
date  npo*  the  real  ptopevty  ol  the  reqiectiTe 
taxpayers.  Where  the  real  nxa^ttj  of  a 
taxpayer  la  spfllclent  to  secure  the  payment 
of  all  his  taxes  upon  hla  persuml  pn^wty. 
as  well  a«  upon  the  realty  Itself,  he  la  not  re- 
Quked  to  pay  the  tax  before  the  otd  of  Ko- 
Tembw,  prior  to  which  time  the  board  of  so- 
pervlaoTB.  first,  and  the  state  board  of  equal- 
ization, afterwards,  equalize  the  aaaess- 
mentn^  and  then  eatabllsAi  tlie  rates  for  state 
and  county  purposes,  accwdlng  to  wblcb  the 
tax  U  to  be  levied.  But  where  a  taxpayer 
has  no  real  property,  or  none  sufficient  to  se- 
cure the  paym^it  of  lila  taxes,  the  asseuor 
is  required  to  collect  tbem  at  tbe  time  of 
making  his  assessment,  and.  In  case  of  fall- 
ure  to  pay,  to  sdl  soflBcioit  of  the  pn^iRty 
of  the  ddlnquent  to  make  tbe  amount  of  the 
tax,  with  costs.  As  this  collection  must  be 
■enforced  before  the  meeting  of  etther  board 
of  equalization,  and  befwa  tiie  rate  for  the 
ensuing  year  is  aacertained  and  the  levy 
made,  It  la  provided  Uwt  it  ahall  be  made  ac- 
cording to  the  rate  levied  tbe  prevtoos  year; 
and  as  this  may  be,  and  generally  Is,  greats 
or  teas  than  the  aubsequent  levy  fw  tlie  cur- 
rrent  year,  provision  is  made  for  founding 
'to  the  taxpayer  any  excess  to  the  odlectloo, 
and  for  the  payment  by  him  of  any  defi- 
ciency. It  Is,  of  conrae.  undeniable  that  the 
citizen  who  by  the  provisions  of  this  law  is 
compelled  to  pay  his  taxes  six  iwt^th*  Botm- 
er  than  others  are  required  to  pay  on  the 
same  kind  of  property  Is  under  tbe  disad- 
vantage of  being  deprived  of  tbe  use  of  his 
money  for  a  longer  period  than  other  ova- 
era  of  personal  property;  and  it  Is  easy  to 
put  extreme  cases,  as  counsel  have  done.  In 
which  real  hardship  would  result.  But  It 
would  be  equally  easy  to  Imagtoe  extreme 
cases  In  which  honest  taxpayvs,  wboee  tax- 
es are  perfectly  secured  by  lien  upon  their 
real  property,  would  suffer  great  Injustice 
by  the  removal  of  p«sonal  property  from 
the  jurisdiction  between  the  lat  of  March, 
when  taxes  accrue,  and  the  md  of  Noveia- 
ber,  when  secured  taxes  become  delinqooiL 
The  validity  of  a  law  is  not  to  be  tested, 
however,  by  Ita  application  to  extreme  cases. 
Involving  the  assumption  of  grossly-arbi- 
trary violation  of  their  duties  by  public  ofll- 
cers.  If  every  law  were  declared  unconsti- 
tutional which  by  the  ai»pllcatlon  of  such  a 
test  could  be  shown  capaUe'of  working  in- 
justice, we  should  have  very  few  laws  left 
As  to  the  actual  working  of  this  partlrular 
law,  we  know  that  It  has  been  to  operation 
in  this  state,  outside  of  San  Pranoisoo.  for 
almost  40  years,  nnd  that  Its  validity  ha^ 
never  before  been  drawn  in  question.  This 
could  scared  liave  happened  If  Us  i^oa- 


Digiiized  by  Google 


BODS  T.  SIEHB. 


tlon  was  oppresslTe  w  nnjoit  These  aiga- 

mentsy  tlieref&T^  most  be  pat  a,M»t  ud  the 
law  considered  with  reference  to  the  dif- 
ferent clausee  of  the  constitution  whldi  It 
IB  supposed  to  Tlolate, 

First,  It  is  sold  to  Tiolite  section  1  of  article 
13,  which  provides  that  "all  property  in  the 
smte  not  exempt  nnder  the  laws  of  the  Unit- 
ed Sitates  shall  be  taxed  In  proportion  to  Its 
TShie  to  be  ascertained  as  inorfded  Uw.** 
There  is  nothing  In  the  lerenne  law  which  la 
InooosiBteat  with  tids  prorision.  unless  it  is 
the  reqnteemoit  that  nnsecnred  taxes  most 
be  paid  at  the  time  oC  assessment,  therelqr 
causing  the  ta^^ayo-  to  lose  Uie  nse  of  his 
money  longer  than  other  taxpayers  do.  As 
to  the  light  of  equalisation,  that  Is  not  tamn 
away  by  a  prerious  coUeotion  of  the  tax;  and« 
If  the  assessment  Is  reduced  by  eitbv  board 
d  eauaUsatlGai,  the  excess  over  the  true 
amount  of  the  tax  Is  refunded.  The  same  is 
tme  as  to  the  rateh  If  the  levy  for  the  pre- 
Tlons  year  Is  larger  than  the  lery  for  the  cur- 
rent year,  the  excess  Is  refunded.  In  the 
end  all  taxpayers  are  taxed  unlfonnly  upon 
their  duly-eauallsed  assessments,  and  It  re- 
mabiB  only  to  Inquire  whether  there  is  sndt 
an  Intrinsic  difference  between  secured  and 
nnseoored  taxes  as  to  Justify  the  legislature 
In  making  different  regulations  as  to  the  time 
of  their  collection.  Tbe  clause  of  the  consti- 
tution wU^  Is  supposed  to  preclude  such  a 
dlffermoe  of  regulation  to  snbdlrlstan  10  ot 
section  26  of  article  4^  whliA  prohibits  the 
legislature  from  passing  local  or  special  laws 
tar  the  assessment  or  collection  of  taxes. 
This  law  Is  not  a  local  law.  and  It  Is  not  spe- 
cial if  the  classification  which  it  makes  Is 
based  upon  Intrinsic  differences  requiring 
different  regnlattons.  That  there  Is  such  in- 
trinsic difference  between  secured  and  un- 
secured taxes  seems  to  me  self -evident  The 
object  oi  the  constitution  is  to  mske  the  bur- 
draiB  ot  taxation  equal  In  prt^rtlon  to  the 
value  of  all  taxable  property.  To  accomplish 
this  object,  It  Is  not  only  necessary  that  as- 
oessments  Should  be  duly  made  and  equal- 
ised, and  the  rate  levied  uniformly,  bat 
measures  must  be  taken  to  secure  the  col- 
lection from  all  alike.  The  law  Imposes  up- 
on real  estate  a  Uen,  dating  from  the  first 
Uonday  In  Manfh  of  ereiy  year,  for  all 
taxes  levied  upon  the  owner  for  the  ensuli^ 
fiscal  year.  It  makes  sndti  taxes  perfectly 
secure,  by  a  Hen  vjfoa  UnmoraUe  property, 
and  the  burden  of  this  lien  Is  in  many  in- 
stances an  InconTeulence  and  disadvantage 
to  the  owner.  If  the  owner  of  personal  prop- 
erty has  no  real  property  to  secure  the  pay- 
ment of  his  taxes,  must  the  stato  leave  him 
for  more  than  six  months  at  liberty  to  re. 
move  himself  and  his  pn^erty  without  Its 
jurisdiction,  and  risk  the  loss  of  the  tax  alto- 
gether, to  the  prejudice  of  those  whose  taxes 
are  secured?  BIther  it  must  do  so,  or  it 
collect  the  tax  at  once,  take  the  property 
Into  Its  possession,  and  thus  secure  the  only 
lien  to  whldi  pasonal  property  may  be  sub* 


Jectod.  These  considerations  make  it  clest 
that  there  is  a  difference  between  secured 
and  unsecured  taxes  which  Justifies  the  class- 
Iflcation  whlA  tto  leglslatnre  has  made,  and 
leaves  the  law  entlrdy  free  from  objection  <m 
the  ground  that  It  Is  not  general  and  uniform. 

The  other  obJecttons  stated  by  counsd  have 
not  been  pressed,  and  we  think  them  wholly 
wlthoot  mwtt.  Judgment  afllrmed. 

We  ctmcnr:  HSOtSHAW,  J.;  TSSSPlSlt 
J.;  OASOUTTB,J.;  MeFABLAND,  J. 

VAN  FLBET,  J.  I  dissent  In  my  Jndr 
ment  the  provisions  of  the  act  in  qnestKm 
fdearly  vli^to  tb,e  constltiitlonal  role  that 
"all  property  shall  be  taxed  In  proportion  to 
Its  value."  Oottst  art  IS,  |  1.  This  provi- 
sion is  not  saiUafled  by  an  equal  assessnleiit 
merely.  Taxation  consists  in  the  pajrumt 
of  taxes,  and.  if  the  opwatlon  of  thei  sta*< 
nte  Is  BVeti  as  to  mske  one  person  or.  «aie 
kind  of  property  pay  more  in  proportion  to 
value  than  ottier  peiwms  or  property,  such 
a  statute  must  be  void.  Undw  the  operation 
of  this  law,  the  owner  of  personal  propefity^ 
not  owning  any  real  estate,  is  tMoed  to  psQft 
his  tax  many  months,  porhaps  neacdy  a  year, 
before  those  owning  real  estate  are  re4ul»d 
to  pay  their  taxes  on  personal  pnepertyj .  Be 
Is  theref<»e  compiled  to  lose  tte  lnterestca 
his  money  for  that  time.  QbriotiBly  the 
state  baa  no  more  right  to  deprive  a  mui 
of  the  use  ct  his  money  thap  itiluui  to  de* 
prive  him  of  the  money  Itself,  mie  lesoK 
is  that  he  has  to  pay  more  lham  otbers  on 
the  same  Taluatton,— the  difference  being 
measured  by  the  value  of  ttaa  use  of  the 
money  during  tlie  period  In  wblch  .the  otb< 
ers  ai»  not  required  to  ]?ay»  Xhla  asostttu* 
tlonal  rule  is  further  violated  this  legisla- 
tion because  the  **value"  la  imq»ort|on  to 
which  the  taxation  is  to.  be  loM  is  be 
ascertained  as  provided  by  lawt"  uid  snch 
ascertainment  has  not  bem  opn^eted  when 
the  tax  Is  required  to  be. paid.  •  Tba  i)rovI< 
sions  of  the  statute  conccvnliw  eqnaltafttiofi 
make  no  uceptlon  as  to  any  kind  of  prover- 
ij,  and  none  could  constituttonally  be  msde. 
Article  4,  S  25,  subds.  10,  88.  right  of 

any  taxpayer  to  have  bis  assessment  re- 
duced, If  too  high.  Is  therefore  pecfeott  and, 
until  Oie  opportunity  therefor  has  been  af- 
forded ttie  taxpajee,  the  value  has-  not  beat 
"ascertained  as  provided  by  law."  In  any 
particular  case  the  ossessmept  of  personal 
property  made  by  the  assessor  may  be.  and 
not  Infrequently  is,  much  too  hl^  and  Is  re* 
duced  by  the  board  of  equalhiatlDa;  yet  the 
owner,  If  not  also  owning  real  property.  Is 
Compelled  to  pay  a  tax  baaed  on  this  esoes- 
slve  valuation.  He  Is  therefore  t^xed  in  ex- 
cess of  his  proportionate  amount.  It  Is  said 
that  the  excess,  if  any,  will  be  ultimately  re- 
turned to  the  taxpayer.  But  this  Is  no  an- 
swer. For,  first  he  is  deprived  of  the  use 
of  the  money  whidi  the  stete  has  thus  un- 
justly token  from  bim,  a^d  lopefi  the  intuefj^ 
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theraoa.  Uoreorw  (and  this  li  no  Ught  «hl- 
tlderttUon),  a  peraon  vbo  could  pay  tlw  prop- 
er amount  of  tax  may  be  wholly  nnable  to 
pay  the  exceaslTe  amount  thus  demanded, 
and  la  therefore  forced  either  to  aell  hia 
property  on  Uie  qwt,  perhaps  at  a  mlnona 
Bacriflce.  or  to  anbmlt  to  a  aelaare  and  sale 
by  the  asseflsor  at  atUI  greater  loaa,  aggra* 
rated  penalties  and  costs.  By  this  pro- 
ceas  be  Is  certainly  taxed,  in  effect,  at  a 
hlglker  rate  than  other  persona*  and  tee  stait- 
nte,  aa  to  him,  has  not  a  uniform  operation. 
The  aystem  provided  by  these  proTisIona  is 
alBo  opm  to  the  similar  objection  that  the 
property  owner  la  required  to  pay  his  tax 
before  eren  tba  rate  of  taxation  has  been  aa- 
certalned.  Be  la  required  to  pay  on  the 
basia  of  the  levy  for  the  preceding  year,  and, 
while  this  may  be  lower  than  the  rate  which 
may  be  lerled  for  the  current  year.  It  may 
also  be  mncb  higbor.  In  the  latter  case  tbe 
taxpayer  la  required  to  pay  to  the  state  a 
sum  In  access  of  his  proportlonaite  share,  and 
be  la  deprived  of  tbe  use  of  the  money  rep- 
resented Iqr  such  excess  tor  many  months, 
and  In  many  cases  la  compelled  to  resort  to 
onerous,  and,  for  a  poor  man,  eqE>enslre,  pro- 
ceedings to  collect  It  It  la  contended  that 
ttila  l^lslatlon  la  based  on  a  classification 
which  the  legislature  la  competent  to  make. 
But;  If  tbla  were  so,  It  would  not  help  the 
ease.  The  legislature  haa  no  power,  by  any 
proceas  of  (Gasification,  to  tax  any  person, 
or  any  kind  of  property,  except  in  proportion 
to  the  Talue  of  tiie  property.  But  the  Bop- 
posed  <AasBlflcatlon  la  In  Itself  arbitrary  and 
Invalid.  Personal  proi>erty  might  be  said  to 
constitute  a  class,  as  distinguished  from  real 
Dxoperiyi  and  tbe  l^iilatnre  ml^t,  per- 
haps, make  such  differences  In  the  rules  fw 
the  taxation  of  these  different  daaies  as 
should  legitimately  follow  from  the  inherent 
difference  between  them.  But  the  classifi- 
cation here  attempted  Is  not  based  upon  any 
difference  In  the  property  Itself,  or  even  in 
its  situation.  What  has  beoi  undertaken 
is  to  prescribe  one  rule  for  the  taxation  of 
personal  property  when  owned  by  one  per- 
son, and  a  different  rule  for  the  taxation  of 
precis^  similar  property  when  owned  by 
another  person.  Such  a  dasalflcatlon  the  leg- 
iBlature  has  no  power  to  make.  City  of  Pas- 
adena r.  Bthnson,  91  Cat  238,  2S1,  27  Paa 
eol;  Bx  parte  Frank.  62  Gal.  eO&  It  is  said 
that,  unless  some  such  dtstlnotlon  be  made, 
much  property  will  escape  taxation.  This, 
If  true,  would  not  entitle  the  legislature  to 
overstep  Its  conatltutlonal  power.  But  the 
suggestion  Is  not  necessarily  true.  It  would 
be  quite  possible  to  frame  a  system,  operat- 
ing equally  upon  all.  In  which  no  auch  re- 
sult would  necessarily  follow;  and,  in  fact, 
for  more  than  30  years  auch  a  system  pre- 
vailed In  San  Pranclsco,  and  It  was  never 
claimed,  so  far  as  I  am  aware,  that  personal 
property  taxes  were  not  collected  as  closely 
there  aa  in  the  other  counties  of  the  state. 
It  is  also  said  that  tbiB  systnn  has  been  snb- 


stantlaUy  la  force  In  Uils  state  ^ce  a  very 
early  period,  and  that  tliere  la  therefore  a 
strong  presumption  of  Ua  constltntlonallty. 
It  must  be  remembered,  however,  that  dur- 
tag  tfte  greater  portion  of  the  time  It  was  not 
la  force  In  the  cl^  and  couirty  of  Ban  Fran- 
cisco, wherein  a  very  large  pn^rtion  of  all 
the  taxes  are  paid.  Ttiln  eyBtem  presses 
most  heavily  on  the  poor,— tbe  class  which 
is  the  leaat  aUe  to  undertake  legal  conteata, 
•>4nd  far  the  greater  proportion  of  the 
poor  are  In  a  la^  dty  like  San  Frant^ca 
In  the  Interior  eounttes  the  number  of  per- 
sons coming  under  the  opoatlon  of  thia  law 
la  very  small.  Most  of  them  are  too  poor  to 
resist  the  law,  and  othera  have  been  re- 
strained, perhaps,  by  the  sentiment  that  It  la 
not  patriotic  to  refuse  to  pay  taxea.  Under 
such  circumstances  the  fact  that  the  ques- 
tion baa  not  previously  been  mooted  can 
have  no  great  force. 

This  whole  system.  It  seems  to  me,  pre- 
sents an  Instance  of  the  most  viclons  kind  of 
discrimination  known  to  tbe  lawr-«  di» 
crimination  agalnat  Uie  poor.  It  would  be 
much  better,  if  auch  a  thing  were  neceaaary, 
that  the  state  should  lose  some  small  por- 
tion of  Its  revenue,  than  that  It  should 
wring  It,  by  questionable  meaiu,  ont  of  those 
least  aUe  either  to  endure  or  to  resist  su«h 
exacUons.  For  thia  reason,  if  for  no  other, 
it  Is  the  duty  ot  comts  to  jealouBly  scniti- 
ntae  sudi  a  discriminating  ^stem,  aaA  to  un- 
hesitatingly oondemn  It,  nnleaa  a  clear  con- 
stitutional warrant  for  Its  exercise  be  made 
to  appear.  In  my  judgment,  no  auch  war- 
nmt  can  be  found  under  tbe  constitution  ot 
this  state.  I  think  ttie  Judgment  should  be 
reversed. 

HARRISON,  j.  I  also  dissent  from  the 
judgmmt  of  the  msjority  of  the  court,  up- 
on the  following  considerations,  aa  well  as 
for  the  reasons  expressed  in  the  <q>lnlon  of 
Mr.  Justice  Van  Fleet:  Tba  provisions  of 
secUons  3820-3824  of  the  Political  Code  are. 
In  my  opinion,  totally  at  variance  with  the 
constitutional  rights  of  tbe  dtlaen.  By  these 
sections  the  assessor  is  auUiorlsed  to  assess 
and  summarily  sell  the  property  of  any  per- 
son "when  in  his  opinion**  the  person  does 
not  own  snfllclfflit  real  property  within  the 
county  to  aecure  the  payment  of  hla  taxea. 
Under  this  provision  an  assessor  haa  tlie  un- 
restricted power  to  exercise  favoritism  or 
antagonlam  towards  tbe  peraon  to  be  as- 
sessed. It  doea  not  affect  the  principle 
whether  the  power  Is  so  exercised  or  not 
The  fact  that  It  may  be  used  aa  a  cover  to 
an  unfair  assessmrait  Is  tbe  test  of  tbe  right 
of  the  legislature  to  confer  the  power.  Un- 
der the  principles  of  the  constitution  of  this 
state,  the  sovereign  power  of  taxation  can- 
not be  Intrusted  to  the  arbitrary  will  of  any 
Individual,  and  It  Is  equally  Immaterial  to 
the  question  that  the  person  assessed  m^ 
subsequently  obtain  redress  for  any  abuse 
of  this  power.  The  state  cut  by  this  mode 
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no  more  deprive  the  citizen  of  bis  property 
for  six  months  than  it  can  take  It  from  htm 
entirely.  In  either  case  bis  property  Ig  tak- 
en without  dne  process  of  law.  Under  the 
authority  thus  given,  one's  property,  which 
in  reality  Is  not  of  i^reater  rahie  than  $500, 
may  be  assessed  at  $5,000,  and  the  very  prop- 
erty so  assessed  taken  from  the  owner,  and 
summarily  sold  at  a  forced  sale,  where,  as  It 
is  well  known.  Its  value  Is  never  realized, 
and  the  surplus,  after  deductittg  the  taxes 
and  costs,  ret^imed  to  the  owner.  It  la  poor 
satisfaction  to  him  Oat  months  afterwards 
the  BSKssment  1b  tednced  by  the  beard  of 
eqnallntloii  to  Its  actnal  Talue,,  moA  that 
■tUl  later  he  may  recover  tram  the  cono^ 
the  difference  between  what  should  hare 
been  his  taxes  and  wbat  the  assessor  took  at 
the  sale  of  his  property.  I  hare  no  hesita- 
tion In  holding  that  such  a  procedure  is  con- 
trary to  the  principles  of  free  goTemment. 


BLTTH  &  FARGO  CO.  r.  SW&NSEN  et  al. 
(Supreme  Court  of  Wyomhig.   Jan.  26,  180S.) 

Attachmbht-'Coiipokatioii  a9  PLAiHTin— Avri- 

DAVIT— Ah  emdm  bkt. 

1.  An  instrument  reciting  that  plaintiff  (a  cor- 
poration), being  Bworn,  deposes  that  defendants 
are  mdebted  to  B..  said  plaintiff,  etc.,  and  sign- 
ed in  the  name  of  B.,  "by  F.^  Managing  Agent," 
is  not  the  afiBdavit  of  plaintiff  or  an  agent, 
which  Bev.  St.  §  2670,  requires  as  the  basis 
for  an  order  for  attachment. 

2.  An  instmment  on  which  an  order  tor  at- 
tachment is  based  not  bring  the  afQdavit  of 
plaintiff  or  agent,  as  reqnirad  by  Rev.  St.  § 
2870,  cannot  be  amended,  but  the  attachment 
should  be  discharged. 

Reserved  questions  from  district  cour^  Uin- 
ta county;  Jesse  Knight,  JiAge. 

Action  by  Blytb  &  Fargo  Company,  a  cor^ 
poratlon,  against  Swoisen  Bros,  and  Stookey 
and  others.  Questions  arbdng  with  reference 
to  the  validity  of  certain  papers  In  attachment 
proceedings  are  reversed. 

This  Is  a  suit  vpoa  a  Judgment  obtained  by 
the  plaintiff  against  the  defendants  In  the 
district  court  In  Utah,  and  the  plaintiff  sued 
out  an  attachment,  which  was  levied  upon 
certain  personal  property  of  the  defendants  In 
this  state.  A  motion  was  made  by  the  de- 
fendants to  dissolve  the  attachment,  and  upon 
the  hearing  of  this  motion  the  court  certified 
certain  questions  to  this  court  as  difficult  and 
Important.  They  are  as  follows:  (1)  Is  an 
afSdavlt  for  attachment  sufficient  in  which 
the  philnticr  is  a  corporation,  and  the  affidavit 
settbig  forth  that  plaintiff  was  duly  sworn, 
and  is  signed  "The  Blyth  &  Fargo  Company, 
by  Sherman  Fargo,  Managing  Agent,"  and  not 
setting  forth  that  the  said  agent  was  sworn, 
nor  setting  forth  In  the  body  of  the  affidavit 
that  the  said  Sheiman  Fargo  was  the  nf<:ent  of 
the  plaintiff?  and  are  the  words  "Miinnp;iug 
Agent"  simply  descriptive  of  the  person  mak- 
ing the  same,  or  Uo  they  Import  an  authority? 
(2)  la  an  affidavit  made  and  subscribed  as 


above  signed,  within  contoivlatlon  of  law,  by 
the  party  purporting  to  make  the  same?  Is 
It  an  ^davlt  of  ai^  person?  Can  any  per^ 
son  be  hdd  or  convicted  of  perjury  upon  It? 
Is  It  a  snffldent  affidavit?  (3)  Za  the  Jurat  of 
an  affidavit  snffldent  under  the  law  that  sets 
forth  that  the  same  tras  "subscribed  and 
sworn  to  before  me,"  or  should  the  statutory 
w<«dB,  "subscribed  in  my  presence,  and  sworn 
to  before  me,"  be  used,  to  make  the  same  sot- 
fldent  and  valldf  (4)  Does  the  sffldaTlt  in 
this  case  sufficiently  describe  the  nature  of 
the  i^alntlff's  claim,  for  the  purpose  of  having 
the  writ  of  sttadment  issned,  and  does  an  at- 
ildavlt  as  described  set  fwth  the  authority 
any  person  to  sign  and  make  the  same  for 
the  plaintiff?  (5)  Oan  a  defectlvo  affldarlt 
for  attacliment  be  amended  In  fwm  and  sub- 
stance^ or  can  amendments  be  made  as  to  mat- 
ters of  form  rally?  <8)  Is  an  amadnmit 
which  sets  forth  that  the  party  signing  the 
same  was  duly  sworn,  and  the  agent  of  the 
plaintiff,  an  amemUmeit  In  substance  In 
form?  (7)  Is  an  undertaking  sufficient,  as 
contemplated  by  law,  that  obligates  the  pay* 
ment  of  costs»  as  well  as  damages,  or  should 
the  same  be  for  damages  as  by  statute  stat* 
ed?  (8>  Can  a  corporatton  make  and  anb- 
scrlbe  an  undertaking,  and  can  a  co-partner- 
ship subscribe  an  undertaking  for  another 
without  all  the  parti»  to  the  copartnership 
signing  the  same?  (0)  Should  the  attechment 
in  this  case  be  dismissed,  and  set  aside? 

The  afOdavit  for  attachment  Is  as  toXkmt: 
"Plaintiff  In  the  action  above  named,  being 
dnly  sworn,  deposes  anH  says  that  defendants 
above  named  are  hidebted  to  the  Blyth  and 
Fargo  Company,  said  plaintiff,  tai  the  sum  of," 
etc.,  setthig  out  the  Indebtedness  and  the 
ground  upon  which  the  attachment  Is  asked, 
and  signed:  "The  Blyth  &  Fai^  Co.,  by 
Sherman  Faigo,  Managing  Agent  Subscrib- 
ed and  sworn  to  before  me,  this  11th  day  of 
December,  A.  D.  1896.  John  W.  Sammon, 
Clerk.  [Seal.]"  Section  2870,  Rev.  St  Wyo., 
provides  that  "an  order  for  attachment  shall 
be  malde  by  the  clerk  of  the  court  in  which 
the  action  Is  brought  in  any  case  mentioned 
in  the  precedhkg  section,  when  there  Is  filed 
In  bis  office  an  affidavit  of  the  plaintiff,  his 
agent  or  attorney,  showing:  First,"  etc.,  re- 
citing what  the  aiSldavlt  shall  show. 

John  C.  Hamm  and  John  Arnold,  for  plain- 
tiff.  Melville  C.  Brown,  for  defendants. 

CORN,  J.  (after  stating  the  case  as  above). 
It  Is  maintained  by  defendants  that  the  affi- 
davit in  this  case  Is  not  only  Insufficient,  but 
void,  and  In  effect  no  affidavit  at  all,  and 
therefore  not  ameodable.  Under  our  Code 
of  Civil  Procedure  all  actions  are  commenced 
by  filing  a  petition  and  precipe  for  summons, 
nnd  attachment  proceedings  are  always  an- 
cillary. The  same  particularity  of  state- 
ment In  the  affidavit  need  not,  thereiore,  be 
required  as  In  cases  where  the  attachment 
Is  the  basis  of  the  action,  and  whereby  the 
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court  obtains  jnrlsdlctlon.  Nevertlielen,  tt 
iB  al)8oliitd7  eBsentlal  Oiat  tliere  ahall  be 
filed  wlUi  tbe  deife  an  affldaTlt  ot  either  tbe 
plaintiff,  tals  airent,  or  his  attorney,  before  an 
order  oS  attachment  Is  made,  or  else  the  or- 
der 18  entirely  unauthorized,  and  the  attach- 
ment must  be  discharged  upon  motion.  There 
need  be  nothing  very  formal  or  technical  to 
■conatltute  a  paper  an  afSdavlt.  Bat  there 
are  certain  essentials  without  which  It  Is  not 
an  affidavit.  "An  affidavit  Is  a  written  state- 
ment In  tbe  name  of  a  person  called  tbe 
*affiant'  or  'depcment,*  by  wbom  It  Is  volnn- 
tarlly  signed  and  sworn  to  or  affirmed  before 
an  officer  authorized  to  administer  an  oath." 
Rap.  &  L.  Law  Diet  SG.  An  oath  reduced 
td  writing,  sworn  to  before  some  officer  who 
has  authority  to  administer  It  Bouv.  Law 
Diet.  79.  An  affidavit  Is  an  oath  In  writing, 
signed  by  the  party  deposing,  sworn  before 
and  attested  by  him  who  hath  authority  to 
administer  the  same.  1  Bac.  Abr.  146.  The 
supreme  court  of  Illinois,  In  sustaining  a  pro- 
ceeding upon  on  affidavit  which  was  very  In- 
fbrmal,  say,  **An  atttdavlt  Is  slmi^y  a  decla- 
ration, on  oath  In  writing,  sworn  to  by  a  party 
before  some  person  who  has  authority  under 
the  law  to  administer  oaths."  Harris  v.  Les- 
ter, 80  lU.  311.  Irving  out  of  view,  there- 
fore, all  questions  of  form,  the  caption  or  title, 
signature  of  the  d^Jonent  the  Jurat,  signa- 
ture of  the  officer,  etc.,  it  Is  evident  that  an 
affidavit  required  to  be  "filed"  must  be  a 
writing,  and  must  in  some  way  purport  to 
contain  a  statement  or  declaration  of  the  pw- 
Bon  sworn  or  puiimrilng  to  have  been  sworn. 
Nothing  less  than  this  can  l>e  an  afflaavn 
under  any  definition,  and,  tried  by  this  low- 
est Btandard,  the  paper  in  question  is  not  an 
affidavit  It  Is  not  the  affidavit  of  the  plain- 
tiff, for,  being  a  company.  It  cannot  take  an 
oath.  It  Is  not  the  affidavit  of  the  agent, 
for  nowhere  In  the  paper  Is  It  purported  that 
the  agent  makes  any  statement  whatever. 
The  language  is  that  "the  plaintiff  deposes 
and  says.".  If  the  signature  were  that  of 
the  agent,  it  might  be  contended  with  some 
plausibility  that  this  was  a  saving  feature, 
and  that  the  fttir  Intendment  was  tnat  the 
statements  of  the  paiwr  were  his.  But  It  Is 
not  80  Blgned.  It  Is  signed  with  the  plain- 
tiff's name,  be  Blyth  &  Fargo  Co.,  by  Sher- 
man Fargt^  Managing  Agent."  These  things 
not  only  fall  entirely  to  Indicate  that  tbe 
agent  makes  any  statement,  but  they  conv^ 
the  Idea,  as  clearly  as  words  can  do  so,  that 
the  plaintiff  company,  which  is  incapable  of 
making  an  affidavit,  makes  the  statement  and 
slgDB  It  The  form  of  the  Jurat  "Subscribed 
and  sworn  to  before  me,"  makes  It  probable 
'  that  the  agent  was  Bwom.  But  allowing  to 
this  circumstance  the  greatest  significance 
that  can  reasonably  be  dalmed  for  K,  it  oidy 
shows  that  the  agent  mafic  oath  to  the  truth 
of  the  statement  or  declaration  of  the  VKp&, 
and  that  Is  that  the  plalntin  was  sworn  and 
deposed,  and  said  that  defendants  were  In- 
debted, etc.;  to  that  In  any  aspect  consid- 


ned.  It  is  not.  and  does  not  pnrport  to  be,  a 
statement  by  the  agent  oC  tbe  facts  redted  In 
the  body  of  the  paper.  It  is  not  the  affidavit 
of  the  agent,  of  at  best  not  his  affidavit  10 
any  of  the  facts  necessary  to  snatain  the  at- 
tachm«it  A  number  of  authorities  are  cited 
by  defendant  bat  none  ot  them  are  in  con- 
flict with  the  viewB  herein  exiwessed.  Peo- 
ple V.  Sutherland,  81  N.  T.  6,  was  the  case 
ot  an  affidavit  to  prove  sorlctt  ot  a  notice. 
The  name  of  the  d^nent  waa  left  blank 
at  the  b^innlng  of  the  affidavit,  bat  It  was 
signed  l^  him,  and  the  ordinary  Jnrat  "Sob- 
scribed  and  sworn  to  bef(»«  me,"  duly  signed 
by  a  notary.  The  court  held  that  the  paper 
showed  that  the  person  subBcribIng  made  tbe 
Btatements  contained  in  the  affidavit  and 
that  he  was  sworn;  that  an  Indictment  for 
perjury  would  lie;  and  that  the  affidavit  was 
sufficient  The  other  cases  dted  by  plain- 
tiff are  upon  questlODB  which  It  la  not  deemeQ 
necessary  to  answer,  and  which  are  not  con- 
sidered. There  is  the  case,  however,  of  Mo- 
Hne.  Milburn  &  Stoddard  Co.  v.  Curtis.  38 
Neb.  .~«20.  57  X.  W.  lUl,  not  cited  by  counsel. 
In  which  an  affidavit  similar  In  B<»ne  respects 
to  the  one  In  thin  case  was  sustained.  It 
began,  **The  mid  pbitntiff.  the  M.  M.  ft  Rl 
Co.,  makes  oath  that  the  claim  in  this  action 
Is  for  a  recovery  ot  a  Jtidgment  tcae  money  in 
the  sum  of  ¥l»7.'t.3(l;  and  the  said  S.  W.  Croy, 
agent  of  the  Af.  M.  &  &  Co.,  also  makes  oath 
that  Raid  rlnliu  Is  just"  etc.,  and  it  was 
signed,  "S.  \Y.  Croy,  Agent  for  the  M.  M.  & 
S.  Co."  'Xho  court  say,  "Although  tbe  affi- 
davit In  the  opralng  clause  relating  to  the 
nature  of  plaintiff's  claim,  atandlng  alone. 
puriK>rts  to  l>e  that  of  the  corporation,  but 
when  road  in  connection  with  what  follows, 
and  construing  the  paper  as  a  whole,  as  we 
must,  it  sufficiently  appears  that  S.  W.  Croy 
makes  oath  to  ench  averment  contained  in  the 
affidavit,  and  that  he  Is  plaintiff's  agent" 
The  case  Is  not  only  distinguishable  from  the 
one  at  bar.  but  the  inlnclples  relied  upon  In 
this  decision,  that  the  company  Is  incapable 
of  making  an  affidavit  and  that  It  must  ap- 
pear that  the  statemimts  of  the  affidavit  are 
tbe  statements  of  the  agent,  are  very  deariy 
recognised  In  the  Nebraska  dedalon.  Our 
statute  of  amendments  is  very  Ubna],  but  tlie 
right  to  amend  ImpHes  the  existence  of  the 
thing  to  be  amended,  Thoto  must  be  some- 
thing to  amend  by.  Where,  as  In  tlUs  caae, 
the  affidavit  is  the  fowidatlon  of  the  pro- 
ceeding, without  which  all  the  sobsequent 
steps  are  without  authority  of  law,  the  courts 
are  not  empowered  to  make  or  pmnit  amend- 
ments which  would.  In  effect  supply  tbe 
omission  to  ffie  the  necessary  instrument  at 
all  In  the  first  place.  The  affidavit  required 
by  law  not  having  been  filed,  tfawe  Is  noth- 
ing to  amend,  the  attachment  proceeOingK 
were  unautlHwlEed,  ami  the  attachment  sbouhl 
be  discharged^  The  foregoing  IB  a  snffidrait 
answer  to  the  first  tecond,  and  ninth  ques- 
tions, and  an  aaawer  to  the  remaining  qoes- 
tions  becomes  mmccesaary. 
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POTTEB,  C.  J.,  ooncai*.  XNIOHT,  J.,  4ld; 
not  alt  In  this  case,  it  Jiavlnf  been  submitted 
before  lie  became  a  menbcBitf  ttils  ovottk  "  , 


(T  wyo.  an) 

MOORE  T.  BEASON,  County  Trensarer. 
(Supreme  Court  of  Wyoming.   Jan.  i!6,  1896.) 

TAIATIOK— PaoPEBTT  SuBJKCT— PoST  AKD  ImdIAN 

1.  RcT.  8t  U.  S.  S  2128,  proTldeg  that  any 
cituen  of  the  United  States  of  «ooil  tnotal  char- 
acter shall  be  permitted  to  trade  with  aw  In- 
dian tribe  on  giving  bond  as  preBcrlbed.  The 
person  thus  licensea  trades  on  nis  own  account 
and  for  his  own  profit,  and  de^  not  d«al  In 
goods  fomished  by,  or  ieceive  any  oompensailon. 
from,  the  govenunent.  Beld,  that  cattle  and 
horBes  belonging  to  a  post  and  Indian  trader, 
kept  on  an  Indian  reservation,  are  not  exempt 
from  state  taxation  beoause  of  hla  cbaxactot-as 
a  post  and  Indian  trader. 

2.  TTie  fact  that  such  property  Is  on  the  rea- 
erration  with  the  consent  of  the  Indians, 
whom  be  pays  for  the  prtrilego,  doe*  not  rett- 
der  it  exempt  frcanitasatiMJn. 

Seserred  qaeattotis  from  dliitFtet  court,  Fre- 
mont county?  Jesse  Knight,  Judge. 

Action  by  Janoea  K.  Maorfr  agalnM  Thofi»B 
R  Boa  son,  treasurer  and  wllectoi?  of  taxed 
of  the  cotmty  of  Prenabnti  Wyo.,  to  enjoin  the 
collection  of  taxes  itfrled  by  such  county  on- 
cattle  and  horsefl  Kept  and  graaedion  the 
Bhoshone  Indfon  resei^atldn,  by  f>lalbtlff,  an 
Indian  trader.  D«iDiirrer  to  petition,  and -in' 
portant  and  difficidt  question^  reserred '  for 
the  dedBlob  of  the  Bnpteme  boxut.  ' 

D.  A.  Pteston  and  Van  Orsdel  &'  Btirdlck, 
for  plaintiff.  James  S.  VKlal.  and  Clark  & 
Breckons,  for  defendant. 

POTTEIR,  C.  J.  The  plaintiff,  during  the 
years  1890,  1881,  and  1892,  was  a  regularly 
licensed  Indian  trader  and  post  trader,  resid- 
ing upou  that  part  ot  the  Slioshone  Indian 
reservation  used  and  occupied  as  a  military 
post  of  the  UJolted  States.  Daring  each  ot 
those  years  he  owned  cattle  and  horses  which 
were  kept,  herded,  and  ranged  upon  said  In- 
dian reservatioi^  with  the  consent  of  the  In- 
dians, whom  he  p^d  fbr  the  privilege.  In 
each  of  the  years  aforesaid,  said  cattle  and 
horses  were  regularly  assessed  for  taxation 
In  Fremont  county,  within  whose  boundaries 
said  reservation  is  situated.  This  suit  Is 
brought  to  enjoin  the  collection  of  the  taxes 
levied  against  said  proficrty.  The  questions 
reserved  fbr  our  decision  Involve  the  tax  pow- 
ers" of  the  state  with  respect  to  the  property' 
Aforesaid.  It  was  held  by  this  court.  In  Tor- 
rey  r.  Baldwin,  8  Wyo.  430,  26  Pac.  908.  that 
tbe  Shoshone  Indian  reaerratlon  was  within 
the  taking  Jurisdiction  ot  the  territory.  The 
property  taxed  In  that  case  was  live  stock, 
grazing  upon  the  reservation,  which  were 
owned  by  a  person  In  no  manner  connected 
wfth  either  the  Indians  or  the  government 
of  the  United  States.  It  was  also  held  In  that 
case  that  the  consent  of  the  Indians  to  the 
occupation  of  the  reserratlon  by  such  prop- 


erty -WMiId  not.evsni(i!t:ltfrom  terrltofial  taxi 
atton.,  The  sawe.oont^uatoniwas  atterwapds 
anoepnoed  la  XroaootA-     Cattie  Co..  10  C. 

A.  S74,  7a  Fed.  SO,,  which  arose  In  Montana, 
and  was  a  sait.  to  enjoin  the  ooUefltioa  ot 
taxes:  levied  upoa  cattte.  of  a  QDUporathm 
ffvkot  upon  taAds.  of  tbe,CTi»w  Indian  roaer- 
YsAloii.  Ttw  lewrned  oircutt  Judge,  in  ■  the 
QitfnlQ«»'aald;.  "The  «attla  heie  sought  t»  be- 
taxed,  aa  has  been  «ald,  were  upon  tbe  res- 
ervation ,  under  .lease  iron  the  Indtaaa,  sanc- 
tioned ,  by.  act  .of  congress;  and  it  is  Impos- 
sible to  pw««ive  that  aay  of  thcAr.just  rights 
under  the  treaty  and  agreements  with  them 
on  thie  part  ot  tbe. United  States  ca«L  be  Im- 
paired  by  subjecting  complainant's  cattle  to 
taxation.  In  reaerTiw  laada  for  the  eiclu- 
■Ive  and  ondisturbed  \is»  bf  tlwse  Indians, 
afid  tor  others,  wbo,  with  their  consisnt  and 
that  ot  the  United  State»b  ehould  occwy 
them,  It  w«p  not  tA#  In^foxtMi  of  congresa-to 
estabUsb  fin  f^riifo)  into  wbicb  peraone  otber 
than  tbe^.;(ndlaiia,  whether  natural  or  artiQ-, 
ctal,  can  take  tbeir  property,  and  hold  it  ex- 
empt from  Its  Just,  portloa  ot  the  taxation 
necessary  for  the  support  qf  the  goverjvment 
which  glvw  it  protection,  for  the  psotec- 
tlon  of  the  con^p^aloan^'^  cattle  ift  aU  mat- 
ters ,  upcounecied  ^Uh  the  Indians*  the  au- 
thority ^of  the  at4^te  ot  Jtilontfiua  la  available^" 
The  doctrine  ot  Tonrey  v..  ^Idwln  is  also 
supported  by  Persons  in  Delinquent  Ust  of 
Maricopa  Go.  r..,T^trltory  (Ariz.)  ao.Pac, 
decided  about  the  Mine  time;,  which  involved 
the  right,  to  tax  t^e  right  of  way  ot  «  rail- 
road, constructed  across  aA  Indian  reaerrar- 
tioB.  The  taxing  Jurisdiction  qt  tlfe  slate 
Is,  certainly,  no  less  ex.ten9ivc^  than  was  that 
of  the  territory  as  concerns  pi'operty  upon 
such  reservation.  The  act  ot  1893»  ceding 
Jurisdiction  to  the  ^Qlted  States  over  military 
and  Indian  reservation^  recognizes  this  prin- 
ciple by  expressly  reserving  to  the  state  the 
right  to  tax  persons  and  corporations,  their 
franchises  and  property,  on  said  reservation. 
'  We  do  not  understand  that  counsel  dispute 
the  doctrine  ot  the  Torrey  t.  Baldwin  case 
In  Its  general  application.  It  Is,  however, 
m^d  that  the  cajEncIty  in  wbl(A  the  plaintiff 
resides  upon  tbe  reservation— his  character 
as  a  post  and  Indian  trader— tempts  his 
property  from  the  taxing  Jurisdiction  of  the 
state.  The  argument  Is,  in  substuice,  that 
an  Indian  trader  is  an  agent  of  the  genend 
government,  and  that  such  an  agency  Is  not 
subject  to  state  taxation;  and  that,  aa  the 
power  to  tax  inclades  authority  to  dIstnUn  for 
nonpayment,  the  rights  ot  the  Indians  and 
of  the  United  States  would  be  Interfered  with' 
If  tbe  payment  of  a  tax  upon  personalty 
should  be  80  enforced.  The  supreme  court 
of  the  United  States  has  frequently  decided 
that  a  state  tax  upon  tbe  property  of  an  agent 
of  the  government  Is  not  prohibited  merely 
because  It  Is  the  property  of  such  agent.  Kail- 
road  Od.  t.  Penlston,  18  Wall.  B;  Thomson  t. 
Railroad  Co.,  9  Wall.  51:9:  Central  Pac.  R. 
Co.  T.  California,  1«2  V.  S.  91, 16  Sup.  Ot.  766; 
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Bm«&ii  Trust  Co.,  ISA  T7.  &  413,  416,  14 
Sop.  Ct  lOeO.  In  ThAlbson  T.  Railroad  Oo. 
It  was  said:  "No  (me  qiteBtl(ms  tihat  the  pow- 
er  to  tax  all  property,  buslneai,  and  persona 
within  their  respective  Umits  li  otltfnal  In  tha 
states,  and  has  nevw  been  surrendered.  It 
cannot  be  so  used,  Indeed,  to  defeat  or  hinder 
the  (Vterattona  of  flie  national  goremmeiit; 
but  It  will  be  safe  to  conclude  In  general,  in 
ref  er«ice  to  persons  and  state  ccnporatlons 
employed  In  government  service,  that,  when 
congress  has  not  Interimsed  to  protect  their 
property  ftom  state  taxatltm,  such  taxation 
Is  not  obnoxious  to  that  abjection."  In  the 
opinion  in  Railroad  Co.  v.  Penlston,  supra,  we 
observe  ths  following  language:  'It  may 
therefore  be  considered  as  settled  that  no 
constitutional  Implications  problUt  a  state 
tax  vpon  the  property  of  an  agent  of  tbe  gov- 
wnment  merdy  became  It  Is  such  an  agent 
*  *  *  It  la  therefore  manifest  that  exonp* 
tfon  of  federal  agencies  from  stale  taxation  Is 
dependent,  not  upm  the  nature  of  the  agwts, 
ot  upon  the  mode  of  their  constitution,  or 
iqwn  the  fact  that  they  are  agenfas,  but  upon 
the  effect  of  the  tax;  'Oiat  Is,  iqton  the  ques- 
tion whether  the  tax  does  in  truth  dqnive 
them  at  the  power  to  serve  the  government 
as  th^  were  Intended  to  serve  It,  or  does 
hinder  the  efficient  exercise  of  their  i>ower.  A 
tax  upon  tbeSr  property  has  no  such  necessary 
effect" 

It  win  be  necessary  to  consider  the  char- 
acter and  functions  of  an  Indian  trader.  In 
his  relations  both  to  the  govemm«it  and  the 
Indians,  to  determine  whether  the  tax  In 
question  has  the  effect  contended  for.  We 
b^eve  that  the  first  r^nlatlon  by  congress 
of  commerce  with  the  Indians  waa  the  act  of 
April  18,  1786  a  Stat  462).  That  act  au- 
thorized the  president  to  establish  trading 
houses,  at  such  posts  and  places  on  the 
Western  and  Southern  frontiers,  or  in  the 
Indian  country,  as  he  should  judge  most 
convenient  for  the  purpose  of  carrying  on 
a  liberal  trade  with  the  several  Indian  na- 
tions, and  to  appoint  an  agent  for  each 
trading  house,  wbose  duty  should  be  to  re- 
ceive such  goods  as  directed  by  the  presi- 
dent and  to  dispose  of  the  same  according 
to  the  rules  prescribed  by  the  president  The 
agent  wns  required  to  take  an  oath  faith- 
fully to  execute  his  trust  &nd  to  account  for 
all  money,  goods,  and  other  property  coming 
into  his  hands.  His  accounts  were  to  be 
made  up  half-yearly,  and  transmitted  to  the 
secretary  of  the  treasury.  Such  agents  were 
forbidden  to  be  concerned  In  any  business 
or  trade  on  their  own  account  Thej  were 
to  be  paid  by  the  government  With  some 
variations  In  details,  this  policy  was  con- 
tinued until  1S22,  and  on  May  6tb  of  that 
year  an  act  waa  passed  requiring  the  presi- 
dent to  cause  the  business  of  the  United 
States  trading  houses  among  the  Indian 
tribes  to  be  dosed.  8  Stat  679.  Uatil  the 
going  into  effect  of  the  act  last  aforesaid, 
from  the  time  when  the  act  of  1706  was  put 


into  operation,  the  government  traded  wlUi 
the  Indians  upon  tta  own  acoonnt  throogh 
the  agency  of  tfaoas  aelected  to  have  cha^e 
of  the  sevwal  trading  housea  and  other  fed- 
eral employes.  All  those  engaged  to  snper- 
intend  and  control  such  commerce  were  in 
all  respects  officers  or  agoita  ot  the  United 
StatoB.  The  merchandise  employed  therein 
was  furnished  by  and  bdonged  tn  the  gov- 
ernment A  very  different  ptdlcy  was  sntn 
Bequently  adopted.  By  the  act  trf!  June  80^ 
1834,  the  Indian  country  was  defined.  It 
was  also  provided.  In  aubstance,  tiiat  no  po^ 
son  should  be  permitted  to  trade  wltii  any  of 
the  Indians,  In  the  Indian  country,  without 
a  license  therefor  from  the  anpnlntmdent 
of  Indian  Affairs  or  Indian  agent  or  snb- 
agent  The  licensee  waa  required  to  give 
bond  conditioned  upon  a  faithful  observ- 
ance of  all  the  la'Wi  and  regtUattons  made 
for  the  government  of  trade  and  Intercourse 
with  the  Indian  tribes.  Provision  was  fiiade 
for  a  revocation  of  any  such  llomse  when- 
ever the  hfOdOT  thereof  should  transgress 
any  of  audi  laws  m  regulations,  or  his  fur- 
ther remaining  In  the  Indian  oonntry  ^wuld 
be  deemed  Improper.  A  license  could  be  re- 
fused if  the  applicant  were  a  pwaon  of  bad 
cbsracter,  or  If  it  were  inqjniper  to  permit 
him  to  reside  in  the  Indian  country,  <»  If  a 
former  license  to  him  hi^  been  revoked.  It 
was  made  unlawful  for  any  one  other  than 
an  Indian,  not  poseeaaing  such  a  license  to 
reside  In  the  Indian  country,  w  to  trade 
therein.  4  Stat  729.  With  some  slight  am«id- 
menta,  that  Is  the  present  law  upon  the  sub- 
ject Section  2128,  Rev.  St  U.  S.,  U  aa  fol- 
lows: "Any  loyal  person,  m  citizen  of  the 
United  States,  of  good  moral  charactw,  shall 
be  permitted  to  trade  with  any  Indian  tribe 
upon  giving  bond  to  the  United  States  in  the 
penal  sum  of  not  leW  than  five,  nor  more 
than  ten  thousand  dollars,  with  at  least  two 
good  sureties,  to  be  approved  by  the  super- 
intendent of  the  district  within  which  such 
person  proposes  to  trade,  or  by  the  United 
States  district  judge  or  district  attorney  for 
the  district  in  which  the  obligor  resides  re- 
newable each  year,  conditioned  that  such 
person  will  faithfully  observe  all  laws  and 
regulations  made  for  the  government  of 
trade  and  Intercourse  with  the  Indian  tribes^ 
and  in  no  respect  violate  the  same."  Snch  a 
person,  thiu  licensed,  is  permitted  to  reside 
In  the  Indian  country,  and  carry  on  any 
trade  not  prohibited  with  the  Indians.  The 
number  of  snch  licensees  In  any  jMutlcular 
locality  Is  not  regulated,  but  the  custom  Is, 
doubtless.  In  these  days  whoi  Indians  are 
confined  to  reservations,  to  limit  such  trad- 
ers to  one  upon  each  reservation,  or  at  each 
point  where  a  trader  la  allowed.  Snch  trad- 
er does  not  deal  In  goods  furnished  by  the 
government  but  trades  upon  his  own  ac> 
count  and  for  lils  personal  pn^t.  He  re- 
ceives no  compensation  from  the  govern- 
ment and  seems  to  be  under  no  duty  or  re- 
sponsibility to  It,  except  to  observe  all  the 
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laws  and  rcKUlatioM  made  for  the  govem- 
tnent  of  trade  and  Intercourae  with  the  In- 
dians.  He  Is  not  appointed  an  'Indian  trad- 
er," as  that  term  Is  understood  In  respect  to 
a  stiectton  tm  an  ofildal  petition,  bat  he  H 
permitted  to  trade  with  a  certain  Indian 
tribe,  and  to  reside  In  the  Indian  conntry. 
TbB  detign  ot  these  enactmrats  are  plain. 
Stringent  regulations  are  adopted  concern- 
ing Intercourse  and  trade  with  tbe  Indians. 
That  the  national  poiicj  afCecting  them  may 
be  carried  out  with  as  Uttle  friction  as  pos- 
Mlhle,  It  has  been  found  desirable  to  specify 
those  whOk  in  addition  to  the  Indians  them- 
■elves,  shall  be  allowed  to  reside  npon  a  res* 
ervatlon,  or  In  the  "Indian  country*"  as  the 
■tatntes  still  designate  it,  and  to  exclude  all 
others  nnder  penalties  and  forfeitures.  Ner- 
ertheless.  the  necessity  was  recognised  of 
establishing  some  means  whereby  the  In- 
dians should  hare  a  convenient  method  of 
providing,  trade,  for  tiielr  wants,  other 
than  ttuMo  cared  for  through  the  imme- 
diate agency  of  the  government.  To  accomr 
plish  such  purpose,  it  is  evident  that  the 
scheme  was  adopted  ot  llcenting  persons  to 
carry  on  trade  with  the  Indians  in  their 
cotmtry  nnder  pvopa  regulatlona.  It  Is  ex- 
tremely  donbtful  if  a  licensed  Indian  trader 
is,  in  any  correct  sense,  an  officer  or  agent  of 
the  United  States. 

A  merchant  had  been  licensed  by  the  so- 
pervlalng  agent  of  the  treasury  dcg^artment, 
during  the  late  Civil  War  in  this  country,  to 
trade  with  the  Federal  army  and  the  country 
wittiin  the  Federal  lines  In  North  Oarollna, 
and  had  paid  t3ie  taxes  required  of  such  a 
licensee.  The  validity  a  state  tax  upon 
Us  gocds  was  brought  In  qnestkm  bef«e 
the  courts  ot  the  state  aforesaid.  It  was 
held  tiiat  the  merchant  was  not  an  i^cer  of 
the  United  States;  that  he  was  merely  act- 
ing under  a  license  from  the  authorities  of 
the  general  government  to  trade  on  his  own 
account  and  for  his  own  profit,  with  the  ch- 
eers and  soldiers  of  the  army,  and  with  the 
people  of  the  sunoundlng  cotintry.  For  that 
privilege  he  paid  a  tax  to  the  United  States, 
but  that  did  not  prevent  his  UabUity  to  pay 
anothw  tax  to  the  state.  State  t.  Bdl.  PbU. 
(N.  a)  76.  decided  In  U67.  A  post  trader 
is  provided  for  under  section  1118,  Bev.  St 
U.  S.,  which  reads  as  foUows:  'mie  secre- 
tary of  war  is  authorised  to  penult  one  or 
more  tradli^  esteblidimentB  to  be  maintain- 
ed at  any  military  jHMt  on  the  frontlw,  not 
in  tiie  vldnity  of  any  city  w  town*  when  he 
believes  such  an  establishment  Is  needed  for 
the  accommodatltm  of  emigrants,  freighters, 
or  other  dtlsens.  The  panwus  to  maintain 
such  establldunente  shall  be  appointed  by 
him,  and  shall  be  under  protection  and  con- 
trol as  camp  A^owers."  The  first  act  mak- 
ing such  a  provlslMi,  so  far  as  we  are  aware, 
was  passed  in  1S67.  iS  Stat  29.  Its  pro- 
visions were  quite  similar,  in  the  main,  to 
the  existing  statute,  but  said  nothing  about 
an  q^K^ntment    In  ite  present  condition, 


the  itatuto  ms  enacted  Jidy  15,  1870.  It  is 
entirely  tileer  that  a  "poet  tnider,"  so  called, 
was  anthinlaed  for  the  ccotvaiience  of  travel- 
ers and  ethers  on  the  frontier;  and  for  that 
putpose  he  was  given  a  resldoice  at  a  mili- 
tary post  and  the  protection  which  that 
would  signify.  His  ^qpolntmcnt  by  the  sec- 
retary of  war  amounts  to  nothing  more  than 
a  selection  of  the  person  who  shEU  be  permit- 
ted to  malntein  the  autluwlsed  eetabllshment 
He  is  neither  an  offlcw  nor  an  agent  of  the 
United  States.  Like  an  Indian  trader,  he 
trades  vp<m  Us  own  account  and  tor  his  own 
profit  purcfaaadng  and  sdllng  his  own  goods. 
He  Is  not  connected  with  tbe  military  arm  of 
the  government  In  any  official  capacity,  but 
Is  under  the  protection  thmof .  for  the  con- 
venience of  thoee  clHsens  who  may  have  se< 
cured  homes  upon  the  frontier,  or  may  be 
traveling  through  a  region  varsely  settled, 
and  otherwise  unprovided  with  trading  es- 
tablishments. We  can  perceive  no  reason 
why  a  post  trader  should  be  adjudged  ex- 
empt from  state  tucatlon  upon  his  ^t^erty, 
otherwise  taxable. 

With  respect  to  the  property  upon  wUA 
the  taxes  complained  ot  wore  levied.  It  is  al- 
leged in  the  petition  Uiat  It  was  located  up- 
on the  Shoshone  Indian  resOTatlMi,  with 
the  consent  ot  the  Indians,  to  whom  the 
plaintiff  paid  tm  that  privU^  a  sam  of 
money  equal  to  the  taxes  levied  upon  said 
horses  and  catUe;  that  during  all  that  time 
the  plalntifl  was  an  Indian  and  poet  trader. 
It  Is  not  allseed  ttiat  any  part  of  the  assessed 
property  was  employed  1^  Urn  to  the  trade 
which  he  conducted  as  such  trader.  Wheth- 
er, if  so  used,  tiiat  would  constltato  an  ex- 
emption from  state  taxation.  It  is  unneces- 
sary, to  tills  case,  for  tbe  court  to  decide. 
It  is,  probably,  reasonaUy  to  be  Intnred 
that  the  property  In  question  was  not  con- 
nected with  plaintiff's  business  as  Indian 
trader,  as  he  paid  the  Indians  tor  tlie  priv- 
ilege of  malutelning  tiiem  upon  the  reserva- 
tion. It  would  seem  obvious  that  he  would 
ham  a  right  wHhout  such  payment,  to  keep 
his  merchandise  and  ottier  pn^rty  apper- 
taining to  his  business  as  a  licensed  trader, 
upon  such  reservation.  We  are  inclined  to 
view  the  plaintiff,  not  as  an  agent  of  the  gov- 
ernment bat  rather  as  one  who  Is  engaged 
in  commerce  with  an  Indian  tribe,  to  the  In- 
dian country,  by  the  permission  and  under 
the  regulations  ot  the  national  government 
affecting  such  commerce.  Trade  or  com- 
merce with  Indian  tribes  cannot  be  molested 
a  stete,  any  more  tiian  Interstete  com- 
merce. We  are  unable  to  discern  to  wbat 
manner  a  tax  1^  the  stete  authorities  (to  the 
same  extent  only  as  other  like  property  Is 
subjected  to  such  burdens)  upon  the  proper- 
ty of  plaintiff  mentioned  and  described  to 
the  petition  as  lULvlng  been  asseesed  and 
taxed  can  <^rate  to  Interfere  with  com- 
merce with  the  Indians.  If  the  tex  does 
not  have  that  result  no  rlghte  of  the  Indians 
are  impaired  by  it    Neither  npon  prlnel^e 
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or  authority  It  It  perceived  bow  the  tax  com- 
IJlatned  of  Infringes  upon  any  provision  or 
Implication  of  the  federal  constitution.  We 
are  of  the  (pinion  that  It  does  not  From 
any  conBlderatlon  of  the  character  of  plain- 
tiff's position  or  employment^  he  is  not  ham- 
pered. In  any  respect,  In  tbe  performance  of 
his  duties,  or  the  enjoyment  of  any  guaran- 
tied privileges,  by  the  imposition  of  the  tax 
In  quegti(m;  nor  would  sudi  duties  or  privi- 
leges be  at  all  Injurloualy  affected  by  an  en- 
forcement of  the  tax  in  a  manner  authorised 
by  law. 

The  decision  of  the  court  upon  Uie  reserved 
questions  Is  as  follows:  First  The  property 
of  plaintiff  mentioned  In  the  petition  was 
subject  to  taxation  by  the  taxing  officers  of 
Fremont  county  for  the  years  1890, 1891,  and 
1SD2.  Second.  In  ease  of  nonpayment  of 
tlie  taxes,  the  pnq>erty  can  Iw  distrained  In 
the  same  manner  and  to  the  same  extent  as 
other  like  property  may  be  distrained  under 
existing  laws  for  like  taxes.  Third.  The 
fact  that  plaintiff  was  the  duly  appointed, 
qualified,  and  acting  Indian  trader,  at  the 
Shostione  Indian  reservation,  and  duly  li- 
censed to  carry  on  business  therein,  as  such, 
does  not  exempt  said  pn^rty  from  such  tax- 
ation. Fourth.  That  said  property  wa4  on 
the  reservation  with  the  Gonseut  of  the  In- 
dians, whom  the  plaintiff  iMild  for  the  privi- 
lege, as  alleged  in  the  petition,  does  not  ex- 
empt Bald  property  from  such  taxation. 
Flftti.  The  fact  that  plaintiff  was  a  post  trad- 
er at  Ft.  TVashakie.  a  military  post  upon  said 
reservation,  does  not  operate  to  exempt  said 
property  from  such  taxation.  Sixth  and  Sev- 
enth. These  questionB,  except  as  th^  con- 
cern the  particular  pnq>erty  referred  to  In 
the  petition,  are  not  Involved  in  this  con- 
troverBy.  As  to  such  projierty,  the  questions 
have  already  been  answered.  The  above  ful- 
ly answers  the  eighth  and  ninth  questions 
so  far  as  they  are  applicable  to  the  case  at 
bar. 

BBAMEL,  District  Judge,  concurs.  CORN, 
J.,  did  not  sit,  being  dlsquallfled.  BRAMKL, 
District  Judge,  sat  In  his  stead.  KNiaHT, 
J.,  did  not  sit  in  this  case.  It  having  been 
submitted  before  he  l)ecame  a  member  of 
this  court 


GENESEE  COUNTY  SAV.  BAXK  OF  FLINT, 
MICH.,  V.  KINDT. 

(Supreme  Court  of  Wyoming.   Jan.  26,  1898.) 

PSOHIBSORT  NOTSS— TbAHBTSR  BRFOBB  M1.TDBITT 

— LiABiLiTT  or  Uakbr. 

Negotiable  notes  traosfered  before  muturi- 
ty  to  a  third  person,  in  the  usual  course  of  busi- 
ness, without  notice  of  any  (lefense  thereto, 
and  which  Trcre  received  partly  as  security  for 
money  loaned  at  the  time  and  partly  aa  eollnter- 
al  security  for  a  pre-existing  uebt,  are  u<it  i«ub- 

i'l'i't  to  any  defeuse  which  tht;  maker  mlf;bt  have 
lad  by  rensnn  of  any  transnction  between  him 
and  the  poyee,  under  the  common  law  and  by 
Law»  IStSij.  c  70.  »  38,  3^ 


Earror  to  district  court,  Carbon  coun^;  Jesse 
Knight,  Judge. 

Action  by  the  Genesee  County  Savings 
Bank  of  Flint,  Midi.,  against  Fred  Kindt  up- 
on promissory  notes.  Judgment  for  defend- 
ant.  Plaintiff  brings  error.  Reversed. 

P.  EL  Keeler,  for  plaintiff  In  error.  F.  Chat- 
terton  and  D.  H.  Craig,  for  defendant  in  er- 
ror. 

CORN,  J.  TWb  was  a  suit  on  two  prmn- 
Issory  notes  for  J300  and  $400,  rewpeetlvely, 
and  interest,  executed  and  delivered  by  de- 
fendant to  one  S.  B.  Mclntyre,  and  by  him  in- 
dorsed and  delivered  before  maturity  to  the 
plaintiff  in  error.  The  defendant  filed  a  gen- 
eral denial,  and  also  pleaded  that  the  note 
for  $400  was  in  part  payment  for  a  horse 
sold  by  Mclntyre  to  him  for  $660;  that  Mc- 
Intyre  failed  to  deliver  the  horse  as  agreed, 
and  that  the  consideration  of  the  note  had 
entirely  failed;  that  the  remainder  of  the 
purchase  price  of  the  horse— $250— was  paid 
In  sheep  delivered  by  defendant  to  Mclntyre. 
The  evidence  showed  that  in  October,  l«e2. 
the  plaintiff  took  tha  $300  note,  together  with 
others,  as  collateral  security  for  a  loan  of 
$1,200,  made  at  the  time  to  Mclntyre,  and 
that  Mclntyre's  indebtedness  to  the  bank  at 
that  date,  with  the  $1,200  added,  was  $9.- 
700;  that  on  January  3,  Itm,  this  indebted- 
ness havinx  been  reduced  to  $8,700,  ail  of 
which  was  due,  Mclntyre  deposited  the  $400 
note,  with  others,  as  collateral  In  conrfdera- 
tlon  of  an  additional  loan  of  $200,  and  an 
extension  of  the  time  of  payment  of  the  en- 
tire indebtedness;  that  a  portion  of  this  In- 
debtedness, largely  In  excess  of  the  amount 
of  these  two  notes,  was  still  unpaid;  that  the 
bank  or  Its  officers  had  no  notice  of  any  de- 
fense to  the  notes,  or  any  infirmity  In  either 
of  them,  and  took  them  In  the  ordinary  course 
of  business.  Upon  the  trial  it  was  stipulat- 
ed by  counsel  for  the  parties  that  the  defend- 
ant, if  present,  would  testify  to  the  facts  set 
out  in  the  special  defense  as  atwve  detailed, 
the  plaintiff  reserving  the  right  to  object  to 
the  admission  of  the  testimony  as  incompe- 
tent, irrelevant,  or  Immaterial.  No  other  evi- 
dence was  ottBnA  by  the  defendant  than  that 
contained  In  the  stipulation.  It  was  admit- 
ted the  court  over  the  objection  of  the 
plaintiff.  The  plaintiff  requested  the  court 
to  charge  the  Jury  that  "plaintiff  Is  entitled 
to  recover  upon  the  notes  in  suit  the  full 
amount  of  principal  and  interest  of  each  of 
them,  computed  from  the  date  of  each,  at  tike 
rate  of  Interest  [novlded  fear  in  each."  The 
court  refused  to  give  the  Instruction,  and 
upon  a  further  stipulation  that  a  reasonable 
attorney's  fee  provided  tat  In  the  $300  note 
was  $50.  the  oauae  was  submitted  to  the 
Jury.  They  gave  the  defendant  credit  for 
tlie  amount  of  the  pundiase  price  of  the 
horse,  aud  returned  a  verdict  for  tlie  plain- 
tiff for  4^118.44. 

Xliere  being  no  biflrmlty  In  the  $300  note, 
and  nwM  alleged  or  dabned,  It  is  manifest 
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that  the  action  of  tbe  jury  In  Betting  oS 
against  it  tlie  value  of  tlie  aheep  delivered  as 
part  consideration  for  the  purchase  price  of 
the  horse,  wae  erroneous,  and  upon  this 
ground  alone  the  Judgment  should  be  re- 
versed. But  the  principal  question  presented 
by  tlie  record  is  whether  the  court  should 
have  excluded  the  evidence  objected  to,  and 
Instructed  the  jury  to  find  for  the  plaintiff  the 
amount  of  its  notes  and  Interest  The  rule 
of  law  ia  well  settled  that,  if  a  promissory 
note  has  been  transferred  before  due,  In  the 
usiuil  course  of  trade,  for  value,  to  a  person 
wiio  had  no  notice  of  any  defects  arising  out 
of  the  dealings  of  the  prior  parties,  commer- 
4.'ial  policy  requires  tbat  such  bona  fide  hold- 
er shall  hold  tbe  paper  discharged  from  such 
infirmities;  and  the  rule  Is  incorporated  into 
the  chapter  of  the  statutes  oC  this  state  enti- 
tled "Negotiable  Instruments."  Laws  ISSS, 
c.  70,  §S  33,  34.  At  the  same  time  nice  ques- 
tions arise  as  to  what  coustitutca  a  ti-ansfer 
for  value.  In  many  of  the  states  It  is  held, 
■where  the  paper  Is  transferred  as  collateral 
merely  for  a  pre-existing  debt,  and  not  as  a 
consideration  for  forbearance,  or  the  parting 
with  any  right  by  the  creditor,  the  transfer 
is  not  for  value.  A  larger  number,  perhaps, 
of  the  states,  the  English  courts,  and  the 
courts  of  the  United  States  hold  a  contrary 
doctrine.  But  the  authorities  are  substan- 
tially agreed  that,  where  the  transfer  has  for 
Its  cpnelderation  a  loan  or  advancement, 
made  at  the  time,  for  which  the  paper  Is  to 
be  held  as  collateral,  or  If  It  Is  deiioslted  as 
additional  securitj'  to  obtain  an  extension  of 
the  time  of  payment  of  a  precedent  debt,  In 
Mucb  cases  It  is  deemed  a  transfer  for  vaUie, 
and  in  the  usual  course  of  business,  and  the 
asslgnete  will  be  protected  from  Infirmities  af- 
fcftiug  the  Instrument  before  it  was  thus 
transferred.  RoxboroURh  v.  Sresslcli,  G  Ohio 
St.  431;  Banlc  v.  ChapIn,  8  Mete.  (Mass.)  40; 
Frey  v.  Clifford,  44  Cal.  339;  Meadow  v. 
Bird,  22  Ga.  248;  Bank  v.  Cheeney,  87  Til. 
«04;  Straughan  v.  Falrchlid,  80  Tnd.'  51)8; 
Railroad  Co.  v.  National  Bank,  102  U.  S.  14. 
Tlie  cases  ore  collated  In  a  very  able  dissent- 
ing opinion  by  Justice  Conaway  In  Bank  t. 
Luman  C^'yo.)  42  Pac.  879. 

But  the  defendant  contends  that  the  notes 
were  taken  by  plaintiff  under  circumstances 
calculated  to  excite  suspicion,  and  sufflclont 
to  put  It  upon  inquiry  as  to  any  fraud  In 
tlie  procurement  of  the  notes.  The  only  evi- 
dence upon  the  subject  is  that  Introduced  by 
tbe  plaintifT,  from  which  It  appears  that  the 
plalntiflC  is  a  banking  corporation  in  Michi- 
gan; that  It  had  had  considerable  dealings 
with  Mclntyre,  in  the  course  of  which  it  had 
lent  him  sums  of  money  aggregating  some 
$10,000;  that  Its  officers  knew  In  a  general 
way  that  he  was  handling  horses  and  sheep 
In  the  "West,  and  it  took  these  notes  as  col- 
lateral for  loans  made  to  him,  and  for  an  ex- 
tension of  time  and  a  renewal  of  his  notes  to 
the  bank.  So  far  as  appears  from  this  evl- 
dence,~^nd  It  Is  all  there  Is  on  tbe  subject,— 


there  were  no  circumstancee  other  than  the 
borrowing  of  money  and  an  extension  of  the 
time  of  payment  upon  notes  as  collateral  se- 
curity. Whether  the  bank  acted  prudently 
In  making  the  loan  under  tbe  circumstances, 
the  court  Is  not  informed,  and  cannot  judge, 
and  wheiho-  It  did  or  not  In  no  way  affects 
the  question  of  notice  or  gQod  Caltfa  upon  the 
part  of  the  plaintiff. 

It  Is  also  urged  that  plaintiff  Is  to  be  deem- 
ed simply  tbe  agent  of  Mclntyre  for  tbe  col- 
lection of  the  notes,  and  as  merely  standing 
in  his  shoes.  But  it  is  sufficient  to  say  that 
there  Is  no  evidence  In  the  case  whatever 
tending  to  such  a  conclusion.  All  the  evi- 
dence tends  to  show  that  the  plaintlCC  took 
the  first  note  as  collateral  security  for  money 
loaned  at  the  time,  and  the  second  partly  for 
money  loaned  at  the  time  and  partly  as  se- 
curity for  an  existing  Indebtedness  and  an 
extension  of  the  time  of  payment;  that  they 
were  taken  in  the  usual  course  of  business, 
and  without  notice  of  any  defect.  The  evi- 
dence In  support  of  the  special  defense  was 
Inadmissible,  and  shoidd  have  been  excluded. 
And,  as  the  evidence  for  the  plaintiff  sup- 
jKirted  the  material  allegations  of  the  peti- 
tion, and  there  was  no  competent  evidence 
controverting  it,  the  peremptory  instruction 
directing  the  Jury  to  find  for  the  plaintiff 
should  have  been  given  as  requested.  For 
the  errors  Indicated,  the  judgment  will  be  re- 
versed, and  a  new  trial  awarded.  Judgment 
reversed. 

rOTTER,  J.,  concurs.  KNIGHT.  J.,,  did 
not  sit  In  this  case.  It  having  been  submitted 
during  tbe  lifetime  of  the  late  Chief  Justice 
CONAWAY. 


BEYANT  7.  STATE.  ■  . 

(Satnretne  Oonrt  of  WromloK.   Jon.  26,  IBSB.) 

Crihiical  tiAtr  — Appbal  — Jurt— ASSiULT  VlTtt 
INTKMV  W  HdRDI*— BviUBNOB. 

1.  An  ofcrjeetion  to  the  form  of  the  description 
of  tbe  crime  aliened  in  an  ■  indictmeaC  cannot 
be  presented  for  tbe  first  time  on  appeal. 

2.  Overruling  a  chiillengp  to  a  juror  for 
cflnsp.  who  stated  thnt  he  had  formed  an  opin- 
ion from  what  he  bad  heard,  whloh  it  would 
require  evidence  to  remove,  but  that  bis  opin- 
ion would  not  affect  him  in  trying  tbe  case, 
that  it  would  not  require  Ipbs  evidence  to  convict 
nocused.  and  that  be  understood  the  presump- 
tion ot  innocence,  was  not  error. 

3.  Where  a  party  waives  hia  last  peremptory 
challenge  after  his  cbalienge  of  a  juror  for 
rnnse  has  been  overruled,  the  error,  if  any,  in 
overmllng  the  challenge  tor  cause,  is  not  re- 
verBible, 

4.  Prosecuting  witness,  on  coming  out  of  her 
house  at  night,  was  confronted  by  a  mnn  who 
pointed  a  gun  at  her.  The  gun  was  thereafter 
found  on  the  ground,  loaded;  and  accused,  to 
whom  it  was  found  to  belong,  was  found  in 
the  bouse,  and  ordered  to  retire,  and,  on  being 
seen  on  the  street,  attempted  to  escape.  He 
made  contradictory  statements,  and  an  unrea- 
sonable explanatioB  as  to  why  be  was  at  the 
house.  Held  sufficient  to  sustain  a  conviction 
for  assault  with  intent  to  kill. 
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Error  to  district  court,  Fremont  county; 
Tease  Knight,  Judge. 

WflUam  F.  Bryant  was  couTlcted  of  an  as- 
sault with  Intent  to  commit  a  felony,  and 
brings  error.  Affirmed. 

Melville  C.  Brown,  for  plaintiff  In  error. 
Benjamin  F.  Fowlert  Atty.  Ge&.»  for  the 
State. 

POnER,  0.  X  The  Information  charged 
plaintiff  In  error  with  having  unlawfully, 
feloniously,  purposely,  and  with  premeditat- 
ed malice,  perpetrated  an  assault  upon  one 
Frankle  McVay,  with  Intent  to  commit  mur- 
der In  the  first  degree.  The  crime  charged 
is  defined  by  secUon  18  of  the  Crimes  Act  of 
1800  as  follows:  "WhocTer  perpetrates  an 
assault,  or  an  assault  and  battery,  upon  any 
human  being  with  Intent  to  commit  a  felony, 
shall  be  Imprisoned  In  the  penitentiary  not 
more  than  fourteen  years."  The  merest  Bug- 
gration  la  made  in  the  brief  of  tiounset  for 
plaintiff  In  error  that  the  Information  may 
be  insufllclent  to  such  an  extent  that  it  can 
be  raised  In  this  court  for  the  first  time. 
There  waa  no  motion  to  qnash,  nor  was  any 
objection  made  to  the  Information  In  any 
way.  In  the  trial  court  It  certainly  de- 
scribes a  crime.  The  objection  to  form  of 
description  only  must  be  first  presented  to 
the  district  court,  to  avail  here  on  error. 
Tway  T.  State  C^yo.)  SO  Pac.  188. 

It  is  urged  as  ground  for  reversal  that  the 
court  erred  in  denying  the  challoigeB  of  de- 
fendant for  cause  to  two  Jurors,— Mr.  Coon 
and  Mr.  Jtma».  Being  examined  upon  the 
voire  dire,  Mr.  Coaa  answered  the  prose- 
cuter  that  he  had  formed  an  (pinion,  based 
upcm  what  he  had  heard.  In  response  to 
questions  by  counsel  for  the  accused  and  by 
the  court,  he  stated.  In  substance,  that  he 
had  talked  with  some  one  who  purported  to 
state  the  facts,  and  from  that  had  formed 
bis  opinion,  which  it  would  require  evidence 
to  remove;  tliat  he  supposed  he  had  an  im- 
pression, rather  than  an  opinion;  that  It 
would  not  affect  him  in  trying  the  case;  that 
he  would  not  say  that  It  was  such  an  opin- 
ion as  would  cause  bim  to  act  one  way  or 
tlie  other  in  the  ordinary  course  of  life;  that 
it  would  not  take  less  evidence  for  him  to 
convict  the  accused  than  any  other  person 
with  whom  he  was  unacquainted;  that  he 
understood  the  legal  pre»umptlon  of  in- 
nocence. It  was  held  in  Carter  v.  Territory, 
3  Wyo.  193,  18  Pac  7ri0,  and  19  Pac.  4U, 
that  the  finding  of  a  trial  court  upon  the 
question  of  the  qualification  of  a  Juror  who 
states  that  be  has  formed  an  opinion  should 
not  be  set  aside  unless  error  Is  manifest 
Tbe  district  court  found  that  the  opinion  of 
the  juror  was  not  <of  such  strength  as  to  dis- 
qualify him.  We  do  not  tlifuk  error  In  suc-b 
ruling  la  manifest  AVIth  regard  to  the  oth- 
er juror,  Mr.  Jones,  he  had  stated  that  be 
was  prejudiced  against  the  accused  as  a 
man,  but  not  in  tbe  present  case;  that  he 


could,  however,  give  him  a  fair  and  Impar- 
tial trial.  Tbe  prejudice  would  seem  to  have 
existed  in  the  mind  of  the  Juror  because  of 
the  character  or  habits  of  the  prisoner.  It 
is  unnecessary,  however,  to  consider  the  ef- 
fect of  such  bias  upon  his  qualification  aa  a 
juror.  The  defendant  did  not  exhaust  his 
peremptory  challoiges,  but  waived  the  last 
one,  which  he  was  entitied  to  exercise. 
When  the  opportunity  exists  to  excuse  a  Ju- 
ror who  is  believed  to  be  disqualified,  and  ad- 
vantege  Is  not  taken  of  It,  the  error,  if  any, 
in  overruling  a  challenge  for  cause,  is  not 
reversible.  Carter  v.  Territory,  supra.  The 
defendant  coidd  have  chollei^ed  the  Juror 
peremptorily.  He  failed  to  avail  himself  of 
that  privilege,  evidently  being  satisfied  to  a^ 
low  him  to  remain.  He  cannot  now  com- 
plain. 

The  prin(dpal  contention  on  behalf  of  plain- 
tiff In  error  Is  that  the  evidence  was  insuffi- 
cient Although  not  strong,  the  evidence 
was  sufficient  to  convince  the  jury  of  the 
guilt  of  the  accused;  and  the  trial  Judge,  who 
heard  the  testimony,  saw  the  witnesses,  and 
knew  the  Jury,  refused  to  disturb  the  ver^ct 
It  should  not  be  interfered  with  by  this  court, 
on  wror.  If  there  is  enou^  evidence  to  sus- 
tain It^  unless  entirely  insufllclent  In  law  to 
make  out  the  crime  charged.  It  la  truly  said 
by  counsel  that  the  Intent  of  the  assault  con- 
stitutes the  gravamen  of  the  offense.  There 
was  a  conffict  between  the  testimony  of  the 
prosecuting  witness  and  the  accused.  The 
former,  who  hept  or  was  an  Inmate  ot,  a 
house  ol  ill  repute,  testified  that  a  late 
hour  In  the  night  she  heard  a  shot,  and  went 
out  of  the  door  to  discover  the  cause,  not  an- 
ticipating any  personal  danger;  that  she 
walked  to  the  comer  of  the  porch,  and  as 
she  went  around  the  comer  some  one  drew  a 
gun,  such  as  a  rifle,  and  pointed  It  at  her. 
She  then  screamed,  and  Immediately  ran  Into 
the  house.  She  heard  some  one  coming  in  at 
the  kitehen  door,  and  she  ran  out  of  the 
house,  across  the  street,  where  she  met  some 
gentlemen.  Tbey  proceeded  to  investigate, 
and  found  a  rifle  iqwn  the  ground,  which, 
upon  ^uimUuitlon,  proved  to  be  loaded,  and 
was  afterwards  discovered,  and  In  the  trial 
admitted,  to  belong  to  plaintiff  In  error.  He 
was  taken  In  charge  by  the  officers,  to  whom 
he  made  statements  which  were  evasive,  to 
say  the  least,  and  on  that  night  he  refused  to 
claim  ownership  of  the  rifle.  He  did  not 
shoot  at  the  woman,  but  she  said  there  was 
not  time  for  him  to  do  so,  as  she  left  so  hur- 
riedly. The  plaintiff  in  error  admitted  being 
around  the  house  with  the  gnu,  and  makes  a 
somewhat  uoreasonnble  explanation  of  his 
purpose  In  belog  there  in  that  condition.  He 
said:  "I  takes  my  rifle,  pulls  down  the  lever, 
and  sights  it  and  watches  from  that  side  of 
the  fence.  I  bears  some  little  noise.  There's 
a  kitchen  door.  I  goes  up  and  listens. 
Walked  around  to  the  left  side  of  the  door, 
and  a  lady  comes  out  She  sees  me.  and 
throws  up  her  hands,  and  disappears  around 
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the  corner  of  the  house.  No  one  BhowB  np. 
I  lays  this  down,  and  walki  dp,  and  lis- 
tens at  the  kitchen  door.  Walks  right  around 
to  the  front  of  the  house,  and  Pope  and  Mc- 
Cann  and  Vidal  were  in  the  middle  of  the 
street."  Pope  and  McCann  were  offlcers. 
He  testified  that  the  gun  was  on  his  arm 
when  the  woman  appeared,  and  that  It  was 
not  drawn  up  or  cocked  to  shoot  her  at  all. 
His  excuse  tor  being  around  there  with  the 
gun  was  to  the  effect  that  he  was  looking  for 
some  criminals  for  whom  a  reward  had  been 
offered,  but  the  explanation  Is  not  very  satis- 
factory, nor  sufficiently  clear  to  account  for 
his  actions,  nor  the  necessity  of  the  manner 
In  which  he  had  armed  himself.  The  jury 
must  have  belfered  the  story  of  the  woman, 
and  the  questton  arises  whether  the  facts  de- 
tailed by  her  are  suffleient  to  sustain  the  ver- 
dict. An  aseauit  Is  defined  by  the  statute  as 
follows:  *'WhoeYer.  having  the  present  ability 
to  do  so,  unlawfully  attempts  to  commit  a  vio- 
lent Injury  on  the  person  of  another,  Is 
guilty  of  an  assault."  It  Is  clear  that  point- 
ing a  loaded  rifle  at  another  may  consti- 
tute an  assault  At  a  late  hour  at  night 
(about  12  or  1  o'clock),  outside  of  another's 
house,  pointing  such  a  weapon  at  one  who 
comes  out  of  the  bouse,  to  an  ordinary  mind, 
would  not  a|>pear  an  Insignificant  affair.  Such 
an  act,  nnder  such  eircnmstances.  Is  not 
nsnally  to  be  considered  a  mere  pastime,  or 
an  evidence  of  Innocent  sport  or  amnaement 
A  person  In  possession  of  that  kind  of  an  In- 
vtmment  has  the  present  ablU^  to  commit  a 
violent  injury  upon  the  person  of  another 
who  may  be  within  reach.  It  Is  not  required 
of  us  to  concede  or  deny  that,  In  the  trial  of 
an  accused  upon  a  charge  of  an  assault  with 
Intent  to  murder,  the  mere  fact  of  pointing  a 
rifle  at  another  will  in  all  cases  prove  a  mur- 
derous design.  In  this  case  there  are  other 
facts  which  It  was  competent  for  the  Jury  to 
consider:  His  statement  of  bis  purpose  that 
night;  tail  answers  to  the  officers;  an  attempt 
to  escape  their  obeervation,  which  was  tes- 
tified to;  together  vrith  all  the  attradant  elr- 
cumstances,  which  need  not  be  repeated  hne. 
It  may,  howev»-,  be  well  to  advert  to  some 
additional  Items  of  testimony  disclosed  In  the 
record.  It  appeared  from  the  testimony  of 
Bryant  that  the  shot  which  was  heard  was 
fired  from  his  gnn  accidentally.  ISiIs  shot 
not  only  led  the  prosecuting  witness  to  Inves- 
tigate the  cause,  but  brought  the  offlcers  upon 
the  scene.  The  woman,  meeting  one  or  more 
of  them  as  she  ran  out  of  the  house,  stated 
that  some  one  had  pointed  a  gun  at  her.  One 
of  the  cheers,  shortly  after  that,  found  Bry- 
ant In  the  house,  where  he  had,  as  elsewhere 
appears,  capered  a  man  he  found  there  to 
move  on.  It  was  then  discovered  upon  ques- 
tioning the  woman,  that  the  weapon  pointed 
at  her  was  a  long  one.  I^'pon  searching  Bry- 
ant, and  fintllng  no  gun  upon  his  person,  he 
was  ordered  to  go  to  bed.  After  the  rifle 
was  found,  the  officers  started  down  the 
street,  when  they  observed  aome  <me  Jomp  up 
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and  start  to  ran.  They  hailed  and  command- 
ed him  to  stop.  He  did  so,  and  it  was  found 
to  be  Bryant  He  spoke  to  the  officers.  Bay- 
ing, "Is  that  yoQ,  BiU?"  and  the  latter  re- 
sponded, using  his  own  language:  "Yes;  now 
yon  will  have  to  come  on  with  us.  You  tuve 
fo(ded  along  as  long  as  yon  can."  On  the 
basis  of  Bryant's  testlmiMiy,  there  Is  some- 
thing mysterious  about  his  actions  that  night 
Ttiey  seem  IncompatiUe  with  Innocence  of 
any  criminal  purpose.  As  the  Jniy,  iqion  all 
the  testimony,  have  determined  that  the 
plaintiff  In  MTor  was  guUty  of  the  crime  char- 
ged, and  as  there  Is  evidence  which.  If  true, 
Is  sufficient  to  establish  the  crime,  we  are  not 
dlspoBed  to  dlstttrb  the  verdict  The  Judg- 
ment trlU  be  affirmed. 

GOBN,  J.,  concurs.  KNIGHT,  J.,  did  not 
sit 


STATE  ex  rel.  BOTLE.  Atty.  Gen.,  v.  MUTU- 
AL LIFE  INS.  CO.  OP  NEW  YORK. 
(Supreme  Court  of  Kansas.  Jan.  12,  1896.) 

QOO  WaBBINTO— JODOKBIfT  OP  OnsTBB. 

Jn  qao  warranto  agaiast  a  foreign  insur- 
ance corporation  for  transacting  business  tn 
the  state  without  authority  from  the  superin- 
tendent of  insurance,  defendant  having  obtain- 
ed leave,  withdrew  its  original  answer,  and 
filed  a  supplemental  answer,  alleging  that  it 
had  withdrawn  from  the  state,  and  brought  in- 
to court  the  costs  of  the  action.  Held,  the  prop- 
er order  was,  not  dismissal,  bat  Judgmmt  for 
plaintiff  ousting  defendant  from  the  exercise 
of  its  corporate  powers  in  the  state  until  duly 
authorised  by  the  superintendent  of  insurance. 
Johnston,  J.,  dissenting. 

Original  proceeding  In  quo  warranto  by 
the  state  ot  Kansas,  on  the  relation  of  X«.  O. 
Boyle,  attorney  general,  agahwt  the  Mutual 
Ufe  Insurance  Company  of  New  Xork.  Judg- 
ment for  plaintiff. 

Atty.  Gen.  Boyle,  for  the  SUte.  Albert  H. 
HortMi,  Geo.  J.  Barker,  J.  W.  Green,  and  E. 
F.  Ware,  for  defendant 

PER  CURIAM.  On  the  2lBt  of  August, 
1897,  the  attorney  general  filed  a  petition  in 
this  court  alleging  that  the  defendant  was 
an  Insurance  company  Incorporated  under  the 
laws  of  the  state  of  New  Yotii;  that  it  had 
l)een  transacting  business  as  an  Insurance 
company  In  this  state  since  the  1st  of  March, 
1897,  Without  having  procured  from  the  su- 
perintendent of  Insurance  a  certificate  of  au- 
thority so  to  do,  and  was  exercising  In  Kan- 
sas Its  corporate  franchisee  granted  to  it  by 
the  state  of  New  York  without  having  been 
authorized  so  to  do  by  the  laws  of  this  state, 
or  by  permit  of  the  superintendent  of  insur- 
ance. To  this  petition  the  defendant,  on  the 
29th  of  September,  filed  n  long  answer,  stat- 
ing many  matters  of  defense,  claiming  that 
it  had  done  everything  which  it  was  required 
to  do  by  the  laws  of  the  state,  and  that  it 
was  entitled  to  transact  Its  business  tn  the 
state  of  Kansas,  notwltbstaudlng  Uie  reCosal 
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of  the  suporlntendent  of  Insuntnce  to  Issue  to 
it  a  ctTtlflcate  of  authority  bo  to  do.  To  this 
answer  a  reply  was  filed  on  the  7th  of  Octo- 
ber, and,  afterwards,  the  case  was  adranced 
for  hearing  at  the  January  session  of  the 
court.  The  defendant  now  asks  leave  to 
withdraw  Its  answer,  and  file  an  amended 
and  supplemental  answer,  alleging  that  It  has 
ceased  to  transact  Insurance  boslness  In  Kan- 
sas, that  tt  has  brought  Into  court  a  anffldent 
sum  of  money  to  pay  all  costs  In  the  case, 
and  asks  that  the  action  thereupon  be  dls- 
missed.  Accompanying  the  answer  Is  an  affl- 
davit  of  John  E.  Lord,  stating  that  the  de- 
fendant has  ceased  Bollclting  and  procuring 
applications  for  Insurance,  and  withdrawn 
from  the  transaction  of  insurance  business 
in  this  state,  and  that  all  contracts  with  the 
agents  of  the  company  In  Kansas  ended  on 
December  31,  1897.  Leave  being  granted  to 
withdraw  the  answer  first  filed,  and  to  file 
the  amended  and  supplemental  answer,  it  Is 
contended  on  behalf  of  the  defendant  that 
the  only  proper  order  the  court  can  make  is 
one  of  dlsmis.sal.  No  issue  of  fact  remains 
to  be  tried,  as  the  statements  in  the  affidavit 
of  Lord  are  not  controverted  by  the  attorney 
general.  The  only  question  for  our  consoler- 
atlon  is  as  to  the  proper  order  to  be  made  in 
the  case.  The  defendant's  original  answer, 
under  which  it  claimed  a  right  to  transact 
business  in  this  state,  having  been  with- 
drawn, the  averments  of  the  petition  stand 
admitted,  with  the  additional  facts,  appear- 
ing from  the  supplemental  answer,  that  since 
the  commencement  of  the  action  the  defend- 
ant has  ceased  to  carry  on  Its  business,  and 
has  paid  the  costs  of  this  action.  It  will  be 
obser\-ed,  as  the  pleiidlnps  now  stand,  the 
defendant  neither  denies  that  it  was  transact- 
ing business  in  violation  of  law  at  the  time 
the  action  was  commenced,  nor  disclaims  a 
right  or  a  purjiofle  to  again  resume  its  busi- 
ness In  Kansas  as  soon  as  this  actton  Is  de- 
termined. It  merely  says  it  Is  not  now  vio- 
lating the  law.  In  this  state  of  the  pleadings 
the  state  is  entitled  to  such  judgment  as  the 
facts  stated  In  the  petition  warrant.  The 
amended  and  supplemental  answer  states  no 
defense.  The  case  of  State  v.  Graham, 
13  Kan.  136,  while  not  strictly  in  point,  seems 
applicable  to-  the  prlnclide  here  involved.  In 
that  case  tt  was  held  that  where  a  county 
treasurer,  while  in  office,  committed  acts 
wtilch  worked  a  forfeiture  of  the  office,  and 
then  abandoned  It,  the  action  of  quo  war- 
ranto In  the  name  of  the  state  might  be  main- 
talned  to  terminate  his  right  to  the  office, 
notwithstanding  the  abandonment.  So.  In 
this  cose,  the  actlMi  may  be  maintained  to 
terminate  and  put  an  end  to  the  defendant's 
claim  of  a  right  to  exerdse  Its  corporate  pow- 
ers In  Kansas.  The  temporary  withdrawal 
from  the  state  does  not  dispose  of  the  contro- 
versy. There  Is  nothing  on  record  showing 
that  the  contention  of  the  defendant,  as  ex- 
hibited in  its  original  answer,  that  It  was 
rlghtftHly  tranmctlng  traalnees  In  Kf"Wf^ 


and  may  now  lawfully  do  so,  has  been  aban- 
doned. A  Judgment  against  a  corporation, 
ousting  It  from  the  exercise  of  corporate  pow- 
etn  or  franchises,  Is  necessarily  prospective 
In  its  operation.  The  very  purpose  of  such 
an  actlim  la  to  prevent  the  future  exerdse  of 
the  prlvUege  or  authority  wrongfully  claimed. 
Judgments  ol  this  character  were  entered  by 
ttUs  court  In  the  cases  of  State  t.  City  of 
Topeka,  30  Kan.  653,  2  Pae.  SS7,  and  3L  Kan. 
452,  2  Pac.  593,  and  In  State  v.  Brents  of 
University,  S&  Kan.  389,  40  Pac.  656.  No. 
substantial  reason  appears  for  refudoff  the 
state  a  judgment  finally  determining  and  end- 
ing the  defendant's  claim  of  a  right  to  trans- 
act business  In  this  state,  notwithatandinsr  the 
temporary  withdrawal  or  abandonment  of  the 
exercise  of  such  alleged  right.  Judgment 
will  be  entered  In  favor  of  the  plaintiff,  oust- 
ing the  defendant  from  the  exercise  of  its 
corporate  powers  In  the  transaction  of  In- 
surance business  in  Kansas,  until  duly  a«- 
thorlsed  so  to  do  In  accordance  with  the  laws 
of  the  state  of  Kansas,  by  the  superlatendeur 
of  insurance. 

JOHNSTON,  J.  (dissenting).  The  court 
has  given  no  oonslderatton  to  the  power  and 
discretion  of  the  superlntendeot  of  Insuntnce, 
as  afTecting  the  defendant,  nor  as  to  whether 
the  company  was  formerly  entitled  to  a  li- 
cense from  that  officer.  As  there  Is  no  actual 
controversy  between  the  parties,  tbcse  mat- 
ters were  not  presented  for  decisloiv  and  the 
only  question  Is,  what  erder  shall  be  entia^ 
In  disposing  of  the  cose?  The  sole  purpose 
of  the  proceeding  was  to  oust  the  d^eodant 
and  to  exclwie  It  from  transacting  insurance 
buslDesB  in  the  state  of  Kansas.  U  an- 
swers that  it  has  ceased  to  do  business,  has 
withdrawn  from  the  state,  and  has  paid  into 
the  court  all  accrued  costs;  and  these  things 
are  shown  by  undisputed  testimony.  Having 
surrendered  the  privilege  formerly  exerdaed. 
and  gone  out  of  the  state,  the  purpose  of 
the  proceeding  has  been  fully  accomplished, 
and  nothing  is  left  for  trial,  nor  anything 
upon  which  to  base  a  judgment  ot  ouster. 
There  is  notiitng  to  show  that  the  withdrawal 
from  the  state  Is  temporary,  nw  to  impeach 
the  good  faith  of  the  defendant  in  stating 
that  it  has  left  the  state.  Not  being  in  the 
state,  nor  claiming  the  right  to  do  business 
here,  what  is  there  to  oust,  or  upon  whi*h 
such  a  judgment  can  operate?  State  v.  Un- 
bam,  supra.  Is  not  authority  here.  There  the 
term  of  the  officer  had  not  opteed.  and  be 
stltl  claimed  tfae  riglit  to  the  office^  In  the 
Topeka  and  T'ntversity  Cases,  referred  to  In 
the  majority  opinion,  the  defendant,  up  to 
judgment  claimed  the  right  to  exercise  c«-- 
taln  franchises,  and  continued  to  usurp  au- 
thority not  conferred  by  law.  It  has  been 
the  ordinary  practice  heretofore.  In  a  case 
like  this,  where  a  trial  upon  the  merits  can- 
not be  had,  to  enter  an  order  of  dismissal 
(Hani  V.  Beck  [Kan.  Sup.]  43  Pac.  9i;  Kan- 
sas SUte  Bootd  of  Health  t.  State  idedded 
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December.  1S971  SI  Vac.  1101);  aod  this,  I 
think,  •boald  be  the  order  In  the  pieBent 
case. 

(U  Krd.  1} 

HABRISOX  T.  BROPHT  et  at 

(Snpreme  Ooort  of  Kansas.   Jan.  8,  ISM.) 
WjUB— Bbquest  roK  Celkbratiox  ow  Uubm— 

SUPBKSTITIOUS  USBS. 

1.  A  bequest  of  a  earn  of  money  made  In  the 
will  of  a  member  of  the  Roman  Catholic  Chorch 
to  a  priest  of  sncii  charcb,  for  the  celebration 
of  mass  for  the  souls  of  the  testator  and  anoth- 
er, will  be  eonstraed  as  a  gift  direct  to  the 
donee,  with  an  inJnnctlMi  to  the  performance 
of  the  eeremonlal  named,  and  not  ai  nude  to 
him  In  tmst  for  soch  porpfMe,  and  therefore 
void,  becaase  incapaUe  of  enforcement  by  bene- 
ficiaries In  being. 

2.  Ihe  English  common  law  whldi  avoided 
beqnesta  of  the  kind  above  stated,  as  h^ng  for 
saperstitlooB  uses,  Dever  became  a  part  of 
the  law  of  this  couotir;  and  the  vallditr  of  the 
gift  for  the  purpose  named  i*  therefore  npheld. 

(Srilabas      the  Court) 

Error  from  district  court.  Franklin  county; 
A.  W.  Benson,  Judge. 

Action  by  Abble  Harrison  against  Thomas 
Brophy  and  another  to  contest  tiie  validity 
of  a  certain  bequest  There  was  Judgment 
tor  defendants*  and  contestants  Islng  error. 
Affirmed. 

Joim  W.  Deford,  for  plalntiflfl  In  smr. 
WllUam  H.  cnaric*  fl»r  defendants  In  error. 

DOSTEB,  a  J.  Mary  Brophy,  a  widow 
lady,  was  a  member  of  the  Roman  CathoUc 
Gbiurch,  and  a  believer  In  its  faith  and  doc- 
trines. She  was  possessed  of  an  estete  con- 
sisting of  personal  property  alone.  She  died 
after  having  executed  &  will,  in  which  spe- 
cific legacies  In  money  were  given  to  her 
children  and  grandchildren.  A  reslduazy 
sum  was  bequeathed  In  the  tollowlDg  lan- 
guage: give  and  bequeath  to  Bev.  James 
Oolllns,  for  mass  tor  his  grandfiather**  and 
grandmother's  booI."  The  legatee  named 
TOS  a  priest  of  the  Roman  Oatbolic  Church, 
and  was  the  grandson  of  the  testatrix  and 
her  deceased  husband.  The  validity  of  the 
legacy  made  to  him  is  denied  by  the  heirs  of 
Mary  Bnq[>hy.  l%e  district  court  susOUned 
tbe  bequest  and  error  Is  now  prosecuted 
(ram  its  dedslon.  The  claims  of  error  are 
that  tbe  will  andortakes  to  create  a  trust  the 
beaefldarles  of  which  are  disembodied  spir^ 
Its,  In  wbom  fkror  no  trust  can  exist;  that 
tbe  tmst,  it  otherwise  valid,  Is  void  for  un- 
cwtalnty  tn  tint  oestals  qoe  tmstent;  and 
tbat  the  gift  Is  Told,  because  r^ngnant  to  tbe 
ancient  oommon  law  against  bequests  for 
**BiQierBtltloiis  nasi."  Of  these  In  tbebr  n» 
der. 

Tbe  vrill  does  not  undertoke  to  create  a 
tmst  Tbo  gift  Is  absolute  to  the  person 
named.  Hie  language  In  which  it  Is  made 
U  advlsiwy,  petsnaslve,  exi»«s8ive  of  desire, 
**precatory,"  as  called  in  the  law  of  wills,  but 
tbe  passing  of  tbe  gift  Is  not  oondltloned  Vjf- 


on  the  performance  of  tbe  act  enjoined.  Up- 
on the  conscience  of  tbe  donee  alone  Is  laid 
the  duty  of  performing  tbe  sacred  service 
named.  The  testatrix  might  have  made  the 
gift  In  the  usual  terms.  That  she  coupled 
with  It  an  Injunction  to  tbe  performance  of 
a  solemn  religious  ceremonial  cannot  avoid 
It  The  case  of  Holland  v.  Alcock.  108  N. 
T.  812,  16  N.  E.  80S,  is  not  In  point  against 
this  view.  Tbe  bequest  In  that  <»se  was 
made  to  trustees  eo  nomlD&  It  was  not 
made  direct  as  in  this  case.  l%ere  can  be, 
of  course,  no  trustee  witboot  a  beneflclaiy 
In  b^g;  and,  inasmuch  as  In  the  case 
named  there  was  no  beneficiary,  there  could 
be  no  trustee,  and  consequently  no  trust 
Moreover,  the  case  of  H<^nd  v.  Alcot^  rec- 
ognised the  distinction  we  draw.  The  court 
In  Its  opinion  says:  "If  the  bequest  bad  been 
of  a  sum  of  money  to  an  IncorpcHated  Ro- 
man Catholic  church  or  churches,  duly  desig- 
nated hy  the  testator,  and  authorized  by  law 
to  receive  such  bequests  for  the  purpose  of 
solemnisation  of  mosses,  a  different  questlcm 
would  arise.  But  such  is  not  the  case." 
Since  the  decision  of  that  case,  the  subordi- 
nate ooorta  of  New  York  have  upheld  be- 
quests of  tbe  character  of  the  one  In  ques- 
tion. In  re  Howard's  Estate  (Sorr.)  2S  N.  Y. 
Snpp.  1111;  Vanderveer  t.  McKane  (Sup.) 
11  N.  X.  Supp.  80& 

The  fact  that  tbe  l^cy  was  a  gift  direct, 
and  was  not  bequeathed  In  trust  obviates 
the  necessity  of  noticing  the  objection  made 
by  ooonael  for  plaintiff  tn  error  tbat  It  Is  void 
for  uncertainty  as  to  the  beneficiaries.  Nel- 
tb^  is  It  void  because  r^ugnant  to  tbe  law 
against  Iwquests  for  "superstitious  uses." 
To  properly  interpret  the  part  of  tbe  will  In 
questlop,  and  to  determine  whether  effect 
can  be  given  to  it  we  must  bear  in  mind  the 
Catholic  Church  doctrine  of  Purgatoiy.  Pur- 
gatory Is  defined  by  an  authoritative  exposi- 
tor of  ttie  dinn^'s  creed  to  be  "a  state  of 
suffering  aftw  this  Ufe,  In  which  those  souls 
are  for  a  time  detained  who  depart  this  life, 
after  their  deadly  sins  have  been  remitted  as 
to  the  stain  and  gnllt  and  as  to  the  everlast- 
ing pain  that  was  doe  to  t3iem,  but  wbo  have, 
on  account  of  those  sins,  still  some  debt  ct 
ten^oral  punlsbment  to  my;  as  also  those 
souls  which  leave  tSils  world  guilty  only  of 
venial  sins.  In  Pnrgatory  these  souls  are 
purified  and  rendered  fit  to  entw  into  Heav- 
en, where  nothing  defiled  enteiB."  Gatboltc 
Belief  C^mbert's  Am.  Ed.)  100.  Devotees 
of  this  church  also  believe  "tbat  souls  In 
Pulsatory  are  relieved  by  the  sacrifice  of 
the  mass,  by  prayer,  and  pious  works  and 
alms  deeds.**  Id.  202.  Scriptural  authority, 
as  It  Is  recognized  by  OatboUcs,  ttaoni^  by 
others  regarded  as  apocryphal,  exists  for  tbs 
practice  of  offering  prayers  for  the  dead,  and 
for  contributions  to  the  church  to  enable  Ik 
to  pwform  its  offices  In  their  behalf.  "And, 
making  a  ga^erlng,  he  [Judas  Maccabeus] 
Bent  12,000  drachms  of  sliver  to  Jerusalem 
for  sacrifice^  to  be  offered  fw  tbe  sins  of  tbe 


Digitized  by  Google 


884 


61  PACIFIC 


BBPOBTBB. 


CKU. 


dead.  (For,  If  lie  had  not  hoped  Uiat  tbej 
that  were  Blaln  should  arise  again,  tt  would 
hare  seemed  Bup«>fliunu  and  vain  to  pray 
for  the  dead.)  And  becanse  he  oonsMered 
that  they  who  had  faUen  asleep  with  Oodll- 
n«B8  had  great  grace  laid  up  for  them.  It  la 
therefore  a  holy  and  wholesome  thougM  to 
pray  for  the  dead,  that  th^  may  be  loosed 
from  sin."  2  Maccabees,  xtL,  43-46.  In  the 
Ught  of  these  beliefs,  the  act  of  Uary  Brophy 
in  making  the  bequest  Is  reasonable  and  con- 
sistent, and  should  be  upheld  unless  It  be  pro- 
hibited by  force  of  some  posittve  role  ot  law. 

In  the  re^sns  of  Henry  VIII.  and  Bdwsrd 
VL,  statetes  wore  enacted  to  iwerent  the  de- 
voting of  property  to  what  was  termed  "su- 
perstitions uses/*  This  was  anterior  to  the 
reign  of  James  L,  during  which  the  common 
law,  consisting  of  the  statutes  and  legal  cns- 
toms  and  usages  then  In  force,  was  imported 
Into  the  Cfdonles;  and  tbwefore,  unless  these 
statutes  have  been  ataogated  or  modified 
oonstltntlonal  or  statntoiy  law,  judicial  de- 
dslons,  and  the  condition  and  wants  of  the 
people  they  are  <tf  binding  force  In  this 
state.  Gen.  Bt  1887,  c.  1,  1 4.  If ,  1^  proper 
constmction,  the  statutes  of  Henry  and  Bid- 
ward  prohlUt  Ibe  making  of  bequeste  for 
the  purposes  named  in  the  will  under  consid- 
eration, assuming  timn  to  be  parts  of  our 
law,  tbe  gift  In  question  must  fall.  It  Is  said, 
however,  that  the  E^Ush  courts  did  not  hold 
the  making  of  rach  gifts  to  be  repugnant  to 
Ibe  terms  of  these  statutes,  but  declared 
tbem  Told  by  analogy  to  the  prolilbltlons  of 
the  statutes,  and  the  general  policy  of  the 
common  law.  1  Jarm.  WUls  <6th  Bd.)  197, 
198.  Be  that  as  it  mi^,— and,  for  the  pur- 
pose of  the  question  before  ns,  it  can  make 
no  difference  whethw  the  iwohlbltlon  was 
tnlglnally  statutory  or  otherwise,— we  hare 
no  hesitation  In  declaring  the  English  cmn- 
mon-law  Interdiction  of  bequests  of  tiie  kind 
named  to  be  without  fcwce  in  this  state.  It 
is  (^posed  to  tiie  spirit  of  rdlgkius  toleration 
whl<di  has  always  prevailed  In  this  country, 
and  w<hlcb  has  found  expresshm  in  the  fed- 
eral constitution  and  statutes,  and  in  the 
constitution  and  stetutes  of  every  state  of 
the  Unton.  That  religions  Intolerance  which 
infused  Itself  throngh  parliamentary  «iact- 
ments  and  Jndiclal  sentences,  and  which  pro- 
cured the  law  to  anathematize  different 
creeds  as  "snp^ntltlon"  or  "heresy,"  accord- 
ing as  CattK^lc  or  Protestant  gained  govern- 
mental ascendancy,  was,  more  than  anything 
else,  what  our  ancestors  fled  from.  It  would 
be  strange,  Indeed,  had  they  carried  to  this 
country,  and  estebltshed  here,  the  very  laws 
of  religious  persecution  from  which  they 
sought  to  escape.  They  brought  here  such  of 
the  common  law  as  was  adapted  to  the  con- 
dition and  wants  of  the  people,  and  as  was 
consistent  with  the  spirit  and  genius  of  free 
political  and  religious   institutions.  What 


was  not  thus  brought  has  sbiee  be«k  madc^ 
and  every  addltkm  to  the  andent  fabric 
which  bean  any  ration  to  the  aobject  of 
religloua  right  has  been  a  cumulative  guar- 
anty of  religious  freedom.  It  Is  not^  bow- 
ever,  meant  tbat  Pdlglous  toleration,  as  It 
now  exists,  was  from  the  beginning  the  rale 
of  pracUoe  In  the  colonies.  What  Is  meant 
is  tbat  the  dlsablilties  of  the  English  law 
upon  the  rights  of  conscience  and  freedom  of 
worshlpk  though  imposed  In  many  Instences, 
did  not  become  estaUished  as  a  part  ot  our 
legal  poUty.  The  fierce  strugi^  betweoi 
ancient  blgotty  and  growing  liberality,  tbous^ 
renewed  uid  continued  here,  was  not  a 
stmgtfe  between  an  established  order  and  a 
rerolntlonaiy  and  protesting  force.  It  was  a 
stmg^e  to  prevent,  and  not  to  uproot,  a  le- 
gally anthoised  ectieslastlcal  system.  In 
the  sense,  therefWe,  that  the  effort  of  many 
of  the  colonlste  to  prescribe  artldes  ot  taXfh 
and  forms  of  worship,  though  partially  and 
temporarily  successful  In  parte  of  tiie  ooon- 
try,  finally  and  whcOly  fafled,  It  may  be  aald 
that  tiie  penalties  of  the  English  stetutes  and 
courts  upon  nonconformity  of  relli^ous  be- 
lief and  practice  never  became  incotporated 
into  the  common  law  of  this  country.  The 
express  provisions  of  our  constitutional  goar- 
anties  are  to  the  contrary.  "Congress  shall 
make  no  law  respecting  an  establlahment  of 
religion  or  prohltdtlng  the  free  exercise  dme- 
ot."  Const  U.  B.  Amend,  art  1.  "The  tight 
to  worship  God  according  to  the  dlctetea  of 
conscienee  shall  never  be  infringed;  nor  sball 
any  person  be  compelled  to  attend  or  support 
any  form  of  worship;  nor  shall  any  control 
of,  or  Interference  with  the  righte  of  con* 
science  be  permitted;  not  any  preference  be 
given  by  law  to  any  rell^ns  estaUIShment 
<H>  mode  ot  worship.  No  rdl^ons  test  or 
property  qualification  shall  be  required  for 
any  office  of  public  trust,  nw  for  any  vote  at 
any  election;  not  sball  any  pemon  be  Incom- 
petent to  testify  on  account  of  religions  be* 
Uef."  Const  Kan.  Bin  Bights.  I  7.  Many 
other  iwovUons  lUnstrattTe  ot  the  degree  of 
religious  tolwatlon  allowed  to  the  pec^Ie  of 
this  country  might  be  quoted.  Tb»  bequest 
of  Mary  Brophy  Is  valid  by  tift  letter  of 
many  of  them,  and  l^^  the  sirirlt  of  them  afi. 
We  may  question  the  soundness  of  her  belief, 
and  may  deride  the  dalm  ot  efficacy  ot  tiie 
service  she  desired  to  have  p^formed;  bat 
the  law  has  no  care  for  contnutety  of  faith 
as  to  spiritual  things,  and  will  thwefore  sanc- 
tion the  bequest  she  has  made.  The  law  In- 
terferes with  no  mere  religious  opinions,  nor 
with  religious  practices,  except  such  as  tend 
to  subvert  the  fonndatbm  of  pnbUc  m«al8 
and  order.  Beynolds  v.  H.  8.,  88  U.  B.  145. 
The  Judgment  of  the  court  below  Is  affirmed. 

ALLEN,  J.,  concurs.  JOHNSTON,  con- 
curs with  the  result 
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ANDREWS  et  aL  T.  HARRON  et  al. 
(Snpreme  Court  of  Kanns.  Jan.  8,  188&) 

WiLU  — STATOn  OF  DbBOBXTS  —  COKBHTtlTION' 
ALITT. 

1.  When  a  person  diet,  leaving  no  widow,  Is- 
sue, or  father,  but  leaTuitf  a  mother,  iurriTing 
him,  ^le  becomes  his  sole  heir,  and  is  not  de- 

{irired  of  his  estate  by  a  prorUion  in  his  wHl 
earing  her  a  legacy  of  a  certain  sum  per 
month,  accompanied  br  an  express  declaration 
in  the  will  that  it  Bhonld  be  in  fail  of  all  claims 
she  might  have  in  bis  estate,  when  such  will 
contains  no  disposition  of  the  property  of  tes- 
tator to  any  one  else. 

2.  Gen.  St.  1887,  c;  108.  I  18,  excluding 
strangers  to  the  blood  from  the  line  of  descent, 
is  constitntional. 

Error  from  district  court,  Nemaba  comity; 
J.  F.  Thompson,  Judge. 

Actkon  for  partition  by  Jamea  A.  Harron 
and  others  against  Jennie  V.  Andrews  and 
others.  Judgment  for  plaintiffs,  from  which 
def«ndants  bring  error.  Affirmed. 

Wells  &  Wells,  (or  plaintiffs  In  error.  S. 
K.  Woodworth,  for  defendants  In  error. 

PER  CURIAM.  This  was  an  action  for 
partition.  Albe  M.  Saxton  was  formerly 
the  owner  of  the  land,  and  all  parties  claim 
title  by  descent  from  him.  He  left  a  will 
dlsiMsing  of  a  part  of  his  estate,  bnt  died 
inteatate  as  to  the  land  in  question,  and 
without  widow  or  issue.  His  mother,  Ro< 
setta  Sbellbouse  Saxton,  snrrlved  him.  She 
was  alive  in  December,  1891,  and  on  the 
15th  of  that  month  joined  with  the  other 
plaintiffs  In  the  filing  of  an  amended  peti- 
tion in  the  case.  It  is  said  In  the  brief  of 
counsel  that  she  died  subsequent  to  the  in- 
Btltutlon  of  the  suit.  Her  husband  being 
dead,  she  became,  upon  the  death  of  her 
son  Albe  M.,  his  sole  heir.  In  the  will  of 
Albe  M.  Saxton  provision  was  made  for  the 
payment  to  his  mother  of  a  legacy  of  ^00 
per  month  for  her  maintenance  during  life; 
but  the  gift  was  accompanied  by  an  express 
declaration  In  the  will  that  It  should  be  In 
full  of  all  claims  she  might  have  In  his  es- 
tate, and  that  she  should  not  inherit  any 
part  of  his  estate  by  right  of  descent  or  oth- 
erwlse.  The  plaintiffs  in  error.  In  their 
brief,  speaking  of  the  deceased  and  the  pro- 
vision made  by  him  for  his  mother,  say: 
"His  aged  mother,  Rosetta  Sbellbouse  Sax- 
ton, survived  him,  but  was  fully  provided 
for  In  hia  will,  and  barred  from  inheriting 
any  further  part  as  heir."  The  defendants 
In  error.  In  their  brief,  do  not  oontrovert  the 
statement  of  fact  thus  made,  or  the  legal 
conclusion  of  the  plaintiff  In  error  as  to  the 
lack  of  Interest  of  Rosetta  Shellhonse  Sax- 
ton In  tbe  estate  of  her. deceased  son.  In 
fact,  the  defendants  In  error,  who  were 
plaintiffs  In  the  court  below,  as  already  stat- 
ed. Joined  her  as  a  party  with  them,  and 
made  the  above-quoted  averment  of  her  ex- 
clusion by  will  from  the  estate  of  her  son. 
The  case  is  presented  to  ns  In  argument  by 


botli  Bides  aa  though  Bosetta  Shellhonse 
Saxton  had  died  prior  to  the  death  of  her 
son,  and.  Indeed,  the  plaintiff  in  error  epito- 
mizes the  statement  of  the  controversy  In 
the  following  langaage:  "A.  and  B.  are  hus- 
band and  wife,  and  have  bom  to  them  three 
children.  C.  D.,  and  E.,  and  then  die.  C. 
marries  F.,  and  dies  without  Issue.  F.  then 
marries  a  second  wife,  and  has  one  child, 

G.  When  F.  and  second  wife  die,  D.  then 
dies,  unmarried  and  Intestate,  leaving  prop- 
erty to  descend  to  his  legal  heirs  under  the 
laws  of  Kansas.  Query:  Does  E.  Inherit 
the  whole  of  D.'s  property,  or  does  G.  in- 
herit through  hJs  father,  F.,  the  share  that 
would  have  gone  to  O.  had  she  survived 
D.?"  In  this  iUustratlon.  A.  and  B.,  said 
to  have  died  first,  represent  Rosetta  Shell- 
house  Saxton  and  her  husband,  and  D.,  said 
to  have  afterwards  died,  represents  Albe 

H.  Saxton,  their  son,  from  whom  all  par- 
ties claim. 

The  facta  of  the  case  do  not  raise  the  legal 
question  which  oounsel  for  both  sides  have 
presented  and  discussed.  The  land  In  sufC 
did  not  pass,  upon  the  death  of  Albe  M. 
Saxton,  to  his  collateral  klnspeople  and  their 
heirs.  It  passed  to  his  mother,  notwith- 
standing the  terms  of  his  will;  and  all  the 
parties  must  claim  through  her.  Section  20 
of  our  statute  of  descents  (Gen.  8L  1880, 
par.  2611),  declares:  "If  the  intestate  leave 
no  Issue  tbe  whole  of  his  estate  shall  go  to 
his  wife.  If  he  leave  no  wife  or  issue  all 
his  estate  shall  go  to  his  parents."  And  sec- 
tion 21  <Gen.  St  1880,  par.  2612)  declares 
that,  if  one  of  the  parents  be  dead,  tbe 
whole  of  the  estate  shall  go  to  tbe  survivor. 
The  law  thus  casts  the  descent,  and  It  can 
be  deflected  along  no  other  line,  except  by 
last  will,  containing  other  terms  of  disposi- 
tion. The  win  of  Albe  M.  Saxton  contained 
no  terms  of  disposition  contrary  to  tbe  rule 
of  statutory  descent  It  Is  true  that,  after 
providing  ^e  legacy  for  his  mother's  main- 
tenance, he  declared:  "I  will  that  the  same 
shall  be  in  full  of  all  claims  she  may  have 
In  my  estate,  and  that  she  shall  not  Inherit 
any  further  part  of  my  estate.  In  line  of  suc- 
cession or  otherwise."  But  such  declaration 
must  be  regarded  as  nugatory,  unless  tbe  es- 
tate which  the  law  gives  to  tbe  parent  Is  In 
terms  dlsiwsed  of  to  some  one  else.  The 
wH]  does  not  provide  that  tbe  estate  from 
which  It  seeks  to  exclude  the  mother  shall 
go  to  any  specifically  named  i>ersou.  It 
does  not  provide  that  it  shall  go  to  those 
who  would  Inherit  It  If  his  mother  were 
dead.  Albe  M.  Saxton  left  no  heirs  except 
his  mother.  She  was  tbe  sole  Inheritor  of 
bis  property  In  this  state.  If  effect  is  to  be 
given  to  that  provision  of  the  will  which  un- 
dertakes to  exclude  her  from  the  Inherit- 
ance, who,  then,  is  entitled  to  the  property? 
None  of  the  parties  are  entitled  to  It  under 
the  will,  because  to  none  of  them  was  It  de- 
vised. None  of  them  are  entitled  to  it  im- 
der  the  statute,  because  the  statute  gives  It 
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to  tbem  only  throngh  Rosetta  Shellhoase 
Saxton,  and  upon  her  death.  Effect  may  be 
giTen,  probably,  to  terms  of  exclnalon  of  one 
or  more  persons  who  stand  In  equal  right 
with  others  under  the  statute  of  descents. 
For  Instance,  if  the  father  of  Albe  M.  Sax- 
ton  had  been  living.  It  might  be  that  the  ex- 
clusion of  his  mother  wonld  have  operated 
to  Test  the  estate  wholly  In  his  father.  In 
such  caee,  the  title  to  the  estate  would  have 
fastened  Itself  upon  one  qualified  by  statute 
t»  hold  It  and  to  cast  It  upon  his  death 
down  the  line  of  succession.  What  might 
be  the  rights  of  the  wife  In  such  case.  In 
the  event  she  outlived  her  husband,  is  not 
even  conjectured.  The  supposititious  case  Is 
used  for  the  purpose  of  Illustration  only.  It 
Is  not  possible,  however,  to  exclude  the  oiHy 
one,  as  Rosetta  Shellhouse  Saxton  in  this 
caae,  who  Is  quallfled  by  statute  to  take  and 
hold  for  the  purpose  of  transmitting  the  suc- 
cession. All  parties  must  take  through  her, 
or  not  at  all,  because  the  will  devised  the 
estate  to  none  of  them,  and  the  statute 
passes  it  directly  to  none  of  tbem,  but 
pn»seB  It  only  directly  throngh  her  to  them. 

These  conclusions  being  reached,  the  case 
is  free  from  dlfflculty.  The  amendment  of 
1881  to  the  statute  of  descents  and  distribu- 
tions (Gen.  St.  1897,  c.  100,  |  18),  which  took 
effect  in  the  lifetime  of  Ilosetta  Shellhouse 
Saxton,  excludes  strangers  to  the  blood  from 
the  line  of  descent.  The  constitutionality  of 
this  statute,  in  respect  to  the  forms  of  Its 
enactment,  has  I>een  disputed,  but  has  re- 
cently been  affirmed.  HomrtghauHen  v. 
Knoche  (Kan.  Sup.)  50  Pac.  879.  This  ex- 
cludes all  parties  represented  by  G.  in  the 
quoted  illustration  from  th>  brief  of  plain- 
tiff In  error,  aud  confines  the  succession  to 
the  parties  represented  by  K.  In  the  Illustrat- 
ed case.  The  Judgment  of  the  court  below 
la  therefore  affirmed 


JAXIS  et  al.  t.  FIRST  NAT.  BANK  OF 
HOKTON  et  al. 

(Sapreme  Court  of  Kansas.   Jan.  8,  1898.) 

Afpbal — Necksbar'v  Pawties — Revival. 

1.  Where  necessary  parties  in  error  hnve 
died,  and  no  proceediugH  to  revive  or  Hubstitute 
are  bud  within  the  time  allowed  by  law,  tbe  pe- 
tition in  error  Khonid  be  ilisniis»(>(i. 

2.  In  an  action  to  foreclose  a,  ohattel  mort- 
gage, and  adjust  and  determme  other  niortRuge 
and  attachment  liens,  the  mortgagor  and  at- 
tachment debtor,  against  whom  Home  of  tbe 
plaiiititTs  ID  error  seek  additional  judKments. 
and  otber  parties  who  were  given  Judgments 
and  liens,  which  plaintiffo  in  error  seek  to  de- 
feat, are  necessary  parties  to  a  petition  in  error. 

Error  from  district  court,  Brown  county; 
J.  F.  Thompson,  Judge. 

Action  between  .lanis,  Saunders  &  Co.  and 
others  and  the  First  National  Bank  of  Hor- 
ton  and  others.  Judgment  in  favor  of  the 
latter,  from  which  the  former  bring  error. 
Dismissed. 


Means  ft  Smith,  for  plaintiffs  In  error. 
James  Falloon,  Jas.  A.  Clark.  Jas.  A.  Reed. 
J.  F.  Tufts,  Ellis,  Reed,  Cook  ft  EUis,  and  H.  C. 
Solomon,  for  defendants  In  error. 

PER  CURIAM.  This  was  a  proceeding  to 
foreclose  a  chattel  mortgage,  and  to  adjust 
and  determine  other  mortgage  and  attach- 
ment liens.  The  Jurlsdlctloa  of  the  court  is 
challenged  because  of  the  absence  of  parties 
who  have  not  been  property  brought  into  this 
court.  Among  them  are  Craig  Bros.,  the 
mortgagors  and  attachment  debtors,  against 
whom  judgments  were  obtained  and  liens 
established;  the  Bank  of  Horton,  a  mort- 
gagee, which  was  given  a  second  lien;  as 
well  as  several  other  parties  who  were  in  the 
trial  court,  and  who  might  be  affected  by  the 
disposition  of  the  case.  Some  of  those  who 
were  brought  into  this  court  have  since  died, 
and  no  proceedings  to  revive  or  substitute 
were  had  within  the  time  allowed  by  law. 
Craig  Bros.,  who  appeared  in  the  court  l>e- 
low,  and  whose  property  is  being  subjected 
and  appropriated  by  tbe  proceedings,  are  di- 
rectly affected  by  the  judgments  given,  and 
are  clearly  necessary  parties  to  this  proceed- 
ing. They  are  interested  in  the  Judgments 
awarded  against  them,  and  in  the  disposition 
of  the  property  which  they  undertook  to  use 
In  payment  of  creditors  tliat  they  had  a  right 
to  prefer.  Some  of  the  parties  complaining 
here,  like  Herman  W.  Craig  and  Stern, 
I>auer,  Shohl  &  Co.,  are  asking  for  additional 
judgments  against  them.  There  was  an  at- 
tack upon  the  mortgages  in  the  court  below, 
and  also  In  the  petitions  in  error.  The  Swof- 
ford  Brothers  Dry-Goods  Company  and  oth- 
ers complain  of  the  findings  giving  the  Bank 
of  Horton,  which  Is  not  here,  a  Hen;  and  they 
also  complain  of  the  liens  and  judgments 
awarded  to  others  not  parties  to  this  proceed- 
ing. If  all  the  mortgages  held  superior  to 
the  attachment  Hens  were  defeated,  the  ab- 
sence of  some  of  the  smaller  claimants  who 
are  not  present  might  seriously  affect  any 
future  proceedings  In  the  case.  We  are  clear 
that  necessary  parties  are  absent;  and.  while 
there  are  other  serious  objections  to  the  con- 
sideration of  the  case,  we  think  it  mnst  be 
dismissed  for  that  reason. 


<»  Kan.  7> 

STEINBUCHEL  et  al.  v.  LANE. 

(Sapreme  Court  of  Kansas.   Jan.  8,  1806.) 

mundbrbd  rivbr— ripakian  rtohtb— tsland  in* 
Sthiam. 

An  Inland  containing  about  26  acm  of 
land  in  the  Arka^isns  river,  opposite  the  month 
of  the  IJttle  Arkansaa.  lying  l>etween  well-ilt'- 
fiiied  cbiinncls  of  tbe  river,  was  not  survi'Vfil 
when  the  lines  were  niu  alotig  tbe  bnnkR.  and  it 
was  not  noted  on  the  Rovernment  plat  then  made. 
The  banks  of  tbe  river  were  meanderc<l  ns  iu 
tbe  case  of  a  navijiable  stream.  A  tract  of  land 
lyhig  nn  the  north  bank  of  the  river,  >K>iindod 
iiy  it,  and  containing  129.67  acres,  was  patent- 
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ed  to  under  whom  the  plaintiffs  claim  title' 
to  the  island.  Abont  ei{;ht  years  after  the  snr- 
▼ey  of  the  banks,  the  island  was  surreyed.  and 
Boon  thereafter  patented  to  N.,  under  whom  the 
defendant  claims.  Held,  that  under  the  facts 
of  this  case,  whether  the  river  was  navigable  or 
not,  the  plaintiffs*  boundary  extended  no  far- 
ther than  the  middle  thread  oC  the  north  chan- 
nel of  the  river. 
<SyllabuB  by  the  CourL) 

Error  from  district  court,  Sederwlcfc  coun- 
ty; G.  Keed,  Judge. 

Action  by  Marie  Steinbuchel  and  another 
against  Timothy  M.  Lane  for  a  certain  tract 
of  land.  There  was  Judgment  for  defendant, 
and  plaintiffs  bring  error.  Affirmed. 

Thornton  W.  Sargent,  for  plaintiffs  In  er- 
ror. Stanley  &  Vermilion,  for  defendant  in 
error. 

AIXEX,  J.  This  case  Involves  the  title  to 
part  of  an  Island  in  the  Arkansas  river,  op- 
posite the  mouth  of  the  TJttle  Arkansas.  In 
the  year  ISfff  the  lands  ^Ing  along  that  part 
of  the  Arkansas  river  were  surveyed  by  au- 
thority of  the  government  In  making  such 
survey,  both  sides  of  the  rlv«:  were  mean- 
dered, and  no  notice  was  then  taken  of  this 
island.  It  was  not  Indicated  on  the  plats  of 
the  survey.  In  1869,  William  Smith  set- 
tled on  the  N.  %  of  the  8.  E.  H  and  lot  5 
of  section  18,  township  27,  range  1  E.;  and 
on  the  loth  of  June,  1873,  a  patent  therefor 
was  tesned  to  him  1^  the  United  States. 
The  land  in  confFovCTsy  Is  that  part  of  the 
idand  lybiK  south  from  and  opposite  lot  5. 
The  plaintiffs  are  the  owners  of  tlie  land  so 
patented  to  William  Smltta.  and  claim  tlUe 
to  the  land  In  confroversy  as  an  appurtenant 
to  lot  8,  whidt  was  bounded  on  the  south  by 
the  river.  In  1875,  Mary  Norman  settled 
on  the  island.  At  her  Instance  It  was  sur- 
veyed by  orders  from  the  general  land  office, 
and  deaignsted  as  lot  4  of  section  17,  lot  10 
of  section  18,  lot  S  of  section  19,  and  lot  8  of 
section  20.  A  jwtent  tot  the  Island,  de- 
scribed aa  such  tots,  was  issued  to  her  on 
December  SO,  1676.  The  quantity  of  land 
granted  is  stated  In  the  pat^t  as  25.70  acres. 
The  d^tendant  claims  title  under  a  chaht  of 
conveyances  from  Mary  Norman. 

Tbe  contention  of  the  plaintiffs  Is  that, 
when  the  government  granted  to  William 
Smith  lands  bounded  by  a  nonnavigable  riv- 
er, the  patent  conveyed  title  to  the  middle 
thread  of  the  stream,  and  that  a  subsequent 
survey  of  the  island  and  grant  of  It  to  an- 
other could  not  devest  the  title  which  had  al- 
ready passed  to  Smith.  Much  of  the  testi- 
mony was  directed  to  tlie  question  whether 
the  Arkansas  river,  above  the  mouth  of  the 
liittle  Arkansas,  was  navigable  prior  to  1875. 
A  la^  part  of  tbe  briefs  Is  devoted  to  a 
discussion  of  the  facts  bearing  on  the  ques- 
tion of  navigability  and  the  law  applicable 
to  them.  As  we  view  the  case,  it  Is  unim- 
portant whether  the  river  was  navigable  or 
not.  The  patent  to  William  Smith  conveyed 
to  him  the  N.  ^  of  the  S.  B.  %  and  lot  5  of 


section  18,  contaiulag  129.67  acres,  according 
to  the  official  plat  of  the  survey  of  said  lands 
returned  to  the  general  land  office  by  the  sur- 
veyor general.  The  southern  boundary  of 
his  land,  as  shown  by  that  plat,  was  the 
Arkansas  river.  The  jury  found,  under  the 
teatlmouy,  that  the  river  was  then  naviga- 
ble, although  it  has  now  ceased  to  be  so. 
But,  whether  that  finding  be  right  or  wrong, 
it  appears  without  dispute  that  In  1869,  when 
Smith  settled  on  his  land,  the  island  con- 
tained about  26  acres:  that  the  waters  of  the 
Arkansas  river  divided  at  the  head  of  the 
island,  forming  two  distinct  cbannels,  the 
one  on  the  north  of  the  island  being  about 
200  feet  wide,  and  the  one  on  the  south 
about  300  feet  wide. 

There  Is  no  claim  that  this  island,  or  any 
part  of  It,  was  Included  in  the  computation 
of  the  quantity  of  land  patented  to  Smith. 
We  are  not  inclined  to  question  the  sound- 
ness of  the  rule  applied  in  the  case  of  Rail- 
road Co.  V.  Butler,  15  Sup.  Ct.  991.  In 
that  ease  a  small  Island,  containing  2.56 
acres  at  the  time  of  the  survey,  lay  between 
the  middle  of  the  afream  and  the  land  on 
the  shore  belonging  to  Butler.  There  was 
conflict  in  the  testimony  as  to  the  character 
of  the  island  at  the  time  the  shores  of  the 
river  were  meandered.  Other  islands  in  the 
river  were  surveyed  at  the  time  the  west 
t>ank  was  meandered,  but  this  island  was 
not  surveyed  until  nearly  20  years  there- 
after. The  supreme  court  of  Michigan  held 
that,  under  the  law  of  that  state,  the  original 
grant  passed  title  to  the  middle  thread  of 
the  river,  which  was  west  of  the  Island,  and 
that  no  subsequent  survey  by  the  govern- 
ment could  deprive  the  grantees  of  It  This 
decision  was  affirmed  by  the  supreme  court 
of  the  United  States.  There  can  be  no  ques- 
tion as  to  the  soundness  of  the  rule  that  the 
government  of  the  United  States  cannot  de- 
prive a  riparian  proprietor  of  any  substantial 
right  that  passed  to  him  under  a  patent  to 
the  bank  of  a  stream,  whether  navigable  or 
not.  In  this  case,  however,  the  question  is, 
what  was  the  boundary  of  the  land  patented 
to  Smith?  Was  It  the  nortb  bank  of  the 
river,  the  center  line  of  the  north  channel, 
the  center  line  of  the  south  channel,  or,  as 
seems  to  be  claimed  by  the  plaintiffs  In  er- 
ror, a  line  running  midway  between  the 
north  and  south  banks,  dividing  the  Island 
into  two  parts,  making  the  thread  of  the 
stream  extend  across  dry  land,  and  over 
primitive  solL  The  ci^  of  Home  v.  Smith, 
15  Sup.  Ct  988.  decided  on  the  same  day 
with  Railroad  Co.  v.  Butler,  shows  that  the 
rule  is  not  to  be  applied  Inflexibly  to  every 
grant  of  lands  bounded  by  a  stream  of  wa- 
ter, ^e  E^llabus  of  the  case  is  as  follows: 
"The  official  plat  of  a  township  showed  that 
sections  23  and  20  are  fractional,  bordering 
im  a  river  on  the  west;  that  a  meander  line 
runs  through  them;  and  that  the  area  of 
certain  lots  in  such  sections  Is  170.42  acres. 
In  fact,  along  such  meander  line  la  a  bayou. 
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west  of  wblch,  between  It  and  such  rlTer,  l8 
a  body  of  land  OYer  a  mile  wide,  containing 
600  acres,  which  was  never  surveyed.  The 
leugtb  of  the  section  line  between  sucb  sec- 
tions from  the  east  line  thereof  to  the  mean- 
der line  Is  given  on  such  plat  as  30.55  chains, 
while  the  distance  from  such  east  line  to  the 
main  body  of  the  river  Is  about  miles. 
Held,  that  such  bayou,  and  not  the  main 
body  of  the  river,  Is  the  boundary  of  such 
sections  and  lots;  and  that  a  patent  to  such 
lots,  containing  170.42  acres,  according  to 
the  official  plat,  did  not  convey  the  land  be- 
tween the  bayou  and  the  main  body  of  the 
river."  In  this  case  the  channel  on  the  north 
was  as  much  the  Arkansas  river  as  that  on 
the  south  of  the  Island.  There  was  a  well- 
defined  stream  on  either  side.  The  island 
was  not  a  mere  shifting  sand  bar  or  tempo- 
rary accretion.  It  was  primitive  soil,  on 
which  large  trees  were  standing.  The  sur- 
vey of  lot  5  was  along  the  bank  of  the  river, 
as  though  it  were  a  navigable  stream.  The 
Island,  which  would  have  fallen  In  four  dif- 
ferent sections  if  surveyed  as  though  the 
stream  were  not  navigable,  was  not  included 
in  the  number  of  ncres  patented  to  Smith. 
He  paid  for  120.67  acres,  and  It  is  not  claim- 
ed that  It  Is  necessary  to  include  the  island 
in  order  to  make  up  this  quantity  of  land. 
The  Island  Is  In  no  sense  an  accretion  to  his 
property,  nor  was  It  ever  so  situated  with 
reference  to  it  as  to  render  It  an  appurte- 
nance necessary  to  the  enjoyment  of  Ws 
rights  as  a  riparian  proprietor. 

It  is  Impossible  to  lay  down  a  definite  rule 
which  will  determine  every  case  Involving 
a  question  as  to  what  passes  by  a  grant  of 
land  bordering  on  a  water  course.  Whether 
Islands  are  Intended  to  be  reserved  or  to  pass 
must  be  determined  from  their  situation  and 
extent,  and  the  action  of  the  land  depart- 
ment The  government  Is  not  bound  to 
make  all  its  surveys  at  one  time.  It  may 
convey  public  lands  by  such  boundaries  and 
designations  as  It  deems  most  practicable. 
We  do  not  think  the  facts  of  this  case  dis- 
close the  Intent  to  convey  the  Island,  or  any 
part  of  it,  to  Smith;  but  that  the  acts  of  the 
land  department,  all  taken  together,  must  be 
construed  to  amount  to  a  reservation  of  the 
land  until  It  passed  to  Mary  Norman,  under 
whom  the  defendant  claims.  As  having  some 
bearing  on  the  mattes  Involved  In  this  case, 
see  Wiggenhorn  t.  Kountz,  23  Neb.  690. 37  N. 
W.  603;  West  T.  Paper  Co.,  82  Wis.  047,  52 
N.  W.  803;  Benson  T.  Morrow,  61  Mo.  345. 
We  do  not  think  the  contusion  here  reached 
conflicts  with  either  the  case  of  Hardin  v. 
Jordan,  140  TJ.  S.  371,  11  Sup.  Ct  808,  838,  or 
Lamprey  v.  Metealf  (Minn.)  53  N.  W.  1139. 
We  think,  at  most,  the  plaintiffs'  boundary 
extends  only  to  the  middle  thread  of  the 
north  channel  of  the  river.  Hiis  conclusion 
renders  it  unnecessary  to  enter  into  consid- 
eration of  the  many  questions  discussed  at 
length  in  the  briefs.  The  judgment  Is  af- 
firmed. All  the  Justices  concurring. 


(59  Kan.  U1 

SOWERS  T.  PARKER. 
(Supreme  Court  of  Kansas.  Jan.  8,  180&) 
Balb  or  LAHn — Rbbcibsiox  fob  Fsacd. 

A  representation  by  a  vendor  of  land  that 
the  tract  sold  cost  him  J200  per  acre,  when  it 
in  fact  cost  him  only  $150  an  acre,  is  not  such 
a  fraudulent  representation  as  will  frive  the 
purchaeter  u  ri^lit  to  rt^ind  the  contract  and 
recover  back  the  whole  of  the  purchase  munvy 
paid. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  executors  of  the  will  of  James  M. 
GiUlfl  against  Nelson  Giles,  Jr.,  D.  E.  Sowers, 
and  others.  On  motion  of  Sowers,  Albert 
Parker  was  made  defendant,  and  on  trial  of 
the  isBuea  between  Bowers  and  Parker  a 
verdict  was  rendered  for  Bowers.  From  an 
order  granting  a  new  trial.  Sowers  brings  er- 
ror. Affirmed. 

David  Overmyer,  A.  H.  Case,  and  W.  K. 
Hazen,  for  plaintiff  in  error.  A.  Bergen  and 
John  Guthrie,  for  defendant  In  error. 

ALLEN,  J.  The  executors  of  the  will  of 
James  M.  Glllis,  deceased,  brought  suit  In 
the  district  court  of  Shawnee  county  against 
Nelson  Giles,  Jr.,  D.  E.  Sowers,  and  others, 
to  recover  Judgment  on  three  promissory 
notes,  for  $4,000  each,  executed  by  Giles  and 
wife,  and  to  foreclose  a  mortgage  on  a  quar- 
ter section  of  laud  near  Topcka.  securing  the 
same,  executed  by  the  same  parties.  The 
petition  alleged  that  the  undivided  one- 
eighth  of  the  land  had  been  conveyed  to 
Sowers,  and  tbat,  as  a  part  of  the  considera- 
tion for  the  conveyance,  he  had  assumed  -the 
payment  of  ^,000  of  the  mortgage  debt. 
Parker  was  not  named  as  a  party  to  the 
action  In  the  petition.  After  proceedings  not 
shown  by  the  record.  Sowers,  by  leave  of 
court,  filed  an  amended  answer,  in  wblch  he 
alleged  that  on  the  2d  of  March,  18S7.  James 
M.  GUils,  the  plaintiff's  testator,  was  the  own- 
er of  the  land  described  in  the  petition;  that 
Albert  Parker  represented  to  Sowers  that  he 
had  formed,  or  was  forming,  a  syndicate  for 
the  purchase  of  the  land;  that  Parker  rep- 
resented to  him  that  the  land  would  cost  f200 
per  acre,  and  that  that  was  the  price  they 
would  be  required  to  pay  for  it;  that  if  the 
defendant  would  take  an  Interest  in  the  land, 
be  could  have  It  at  cost  price,  and  would  be 
admitted  on  the  ground  flcor;  that  after- 
wards Parker  caused  GiUls  to  convey  the 
land  to  R  D.  Giles,  Parker's  brother-in-law, 
for  a  consideration  of  $24,000;  that  Giles 
had  no  Interest  In  the  land,  but  held  It  In 
trust  for  Parker;  that  Parker  afterwards 
procured  from  Giles  a  deed  conveying  the 
land  to  Nelson  Giles,  Jr.,  the  consideration 
named  in  that  deed  t>elng  $32,000;  that  no 
actual  consideration  passed,  but  that  the  con- 
vejTince  was  made  at  Parker's  Instance,  for 
his  benefit,  and  to  aid  him  In  carrying  out 
bis  purpose  to  cheat  Sowers;  that  Kidaon 
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Ollefl,  Jr.,  and  bis  wife  then  executed  fbe 
mortgage  coed  on;  tbat  thereafter  Parker 
caused  Giles  to  convey  the  land  to  one  J.  A. 
Jackson;  that  subsequently  Jackson  convey- 
ed an  nudlTlded  eighth  of  the  land  to  Sowers 
for  a  consideration  of  f4>000,  hy  the  terms 
of  the  deed  to  which  Sowers  assumed  the 
payment  of  fS^OOO  of  the  mortgage  sued  on, 
and  paid  to  Parker  $1,000;  that  all  of  his 
dealings  were  with  Parker  alone;  that  Par- 
ker deceived  him  as  to  the  cost  price  of  the 
land;  that  In  truth  he  paid  tmt  $1S0  an  acre, 
and  knew,  at  the  time  he  made  tbe  statemfflit 
to  Sowers  that  It  would  coat  S^OO  per  men, 
that  It  would  cost  but  flBO;  that  he  relied 
on  Parker's  statements,  and  did  not  know, 
until  within  a  month  or  six  weeks  before  fli- 
Ing  the  answer,  tbat  Parker's  statement  as  to 
the  coat  price  of  the  land  was  folse;  tbat 
after  receiving  his  deed  he  bad  paid  9990  on 
the  mortgage;  tbat,  upon  discovering  the 
fraud,  he  and  his  wife  bad  executed  a  war> 
ranty  deed  to  Parker  for  the'one-elgtath  inter- 
est in  the  land,  and  tendered  a  delivery 
thereof,  wbidi  was  refused;  and  that  the 
defendant  had  demanded  from  Parker  ?1,090, 
paid  as  before  stated.  He  asked  that  Par^ 
ker  be  made  a  defendant  in  the  ease,  tbat  BIb 
purchase  be  resdnded,  and  that  be  hate 
judgment  against  Parker  for  11.900  and  in- 
terest, less  net  rents  and  profflts  of  the  land. 
A  summras  was  issued  and  served  on  Par- 
ker, who  appeared  and  demurred  to  the  an- 
swer filed  by  Sowers.  Tbia  demurrer  being 
ovorrnled,  be  filed  aa  answer,  denying  the 
averments  oi  Sowen'  answer,  and  sheading 
the  statute  of  limitations.  The  case  coming 
on  for  trial,  Judgnlent  was  rendered  against 
Giles  and  wife  for  the  amount  due  on  the 
notes,  and  against  Sowers  fOr  92^X10  on  his 
assumption,  and  in  favor  of  Parker  on  the 
laauea  Joined  between  himself  and  Sowers, 
nierenpon  Sowen  moved  for  a  new  trial, 
which  was  granted  as  to  the  issues  between 
talmaelf  and  Parker.  Afterwards  the  case 
eame  on  for  trial  on  the  issues  between  Sow- 
ers and  Parker,  resulting  in  a  verdict  In  fa- 
Tor  of  Sowers  for  92,fS4SM.  Parker  ttierenp- 
tm  moved  tor  a  new  trlid,  and  his  motion  was 
BUBtained,  on  the  grounds,  as  stated  In  the 
record:  (1)  That  the  court  erred  in  giving 
the  sixth  instruction;  (2)  that  the  representa- 
tion of  Parker  as  to  the  coat  price  of  the  land 
was  not  such  a  firaud  as  entitled  Sowers  to 
rescind  the  contract;  and  (3)  that  the  court 
should  have  given  an  Instruction  to  the  effect 
that,  to  entitle  Sowers  to  rescind  the  eon- 
tract,  the  Jury  most  find  that  the  false  repre- 
sentetions  Induced  Sowers  to  enter  Into  the 
contract,  and  that  but  for  such  falsa  repre- 
sentations he  would  not  have  entered  Into  It 
This  proceeding  Is  brought  to  reverse  the  or- 
der granting  the  new  trial. 

Many  questions  are  discussed  In  the  briefs, 
but,  as  a  single  proposition  is  decisive  of 
the  ease,  It  is  unnecetnary  to  consider  any- 
thing further.  There  Is  no  averment  that 
Bowers  was  deceived  by  anything  that  Fftr- 


ker  said  or  did  as  to  the  quantity,  character, 
or  actual  value  of  the  land  purchased.  Tbe 
claim  of  fraud  Is  based  solely  on  the  propo- 
sition that  Parker  stated  tbat  the  land  had 
cost  him  vaoo  an  acre,  wtaen  it  bad  in  taet 
cost  htan  but  f  160.  ^Is  Is  not  such  a  false 
representation  as  entitled  Sowers  to  rescind 
the  contract  Holbrook  v.  Gonnor,  00  Me. 
S78;  Hemmer  v.  Cooper,  8  Alleti,  334;  Gbop- 
er  V.  Levering,  100  Mass.  77;  Tuck  v.  Down- 
ing, 76  111.  71;  Oraffensteln  v.  Epstein,  28 
Kan.  448;  Bums  v.  Mahannah,  89  Kan.  87, 
17  Pac.  819;  Blerick  v.  Beld,  54  Kan.  679, 
88  Pac.  814.  Tbe  ease  was  tried  under  the 
claim  and  on  the  theory  that  Sowers  pur- 
chased bis  lnt««st  In  the  land  from  Parker. 
If  he  purehased  It  at  the  fixed  price  of  f  2bO 
an  acre,  It  is  Impossible  to  see  how  the  fact 
that  Parker  had  bought  It  at  any  less  price 
would  ^d  to  defraud  him.  He  got  tbe  very 
property  he  bargained  for,  and  got  ft  at  the 
price  he  agreed  to  pay.  He  was  not  Inter- 
ested In  tbe  question  whether  the  purchase 
and  sale  by  Parker  had  been  a  winning  or 
losing  speculation.  Under  the  stetements  of 
tbe  amended  answer.  Sowers  was  not  en- 
titled to  rescind,  nor  to  tbe  verdict  which  be 
obt^ned.  There  vras,  therefore,  no  error  In 
granting  &  new  trial.  Whether,  under  plead- 
ings differently  framed,  Sowers  might  recov- 
er the  diffierence  between  f  160  and  ¥200  per 
acre,  is  not  before  us  for  consideration;  but, 
at  the  utmost  under  tbe  facts  disclosed.  Sow- 
ers could  not  claim  more  tban  a  purchase  oT 
the  land  at  the  rate  of  fl60  an  acre.  He 
alleges  nothing  tending  to  excuse  him  from 
payment  at  tbait  rate.  The  order  of  the  dis- 
trict court  Is  affirmed.  All  the  Justices  ctm- 
curring. 


JOHNS  V.  JORDAN  et  si. 

(Snpreme  Court  of  Kansas.   Jan.  8,  1806.) 

Fraudklknt  Cosvbtasceb— What  are. 

The  mere  fact  tbat  a  debtor  baa  been 
wroDged  oat  of  bis  property,  or  has  wasted  It, 
or  neRlisently  allowed  it  to  pass  into  the  hands 
of  others,  givea  his  creditor  no  right  to  have 
the  transaction  set  aside. 

Error  from  district  court,  Washington  ooun- 
ty;  F.  W.  Sturges.  Judge. 

Action  by  Charles  Johns  against  Walter  B. 
Jordan  and  others.  Judgmoit  tot  defaidants. 
Plaintiff  brbigs  errw.  Afflnned. 

J.  Ij.  Young  and  Frank  H.  Foster,  for  plain- 
tiff in  error.  J,  W.  Rector,  for  defendants  in 
error. 

PER  CURIAM.  This  was  an  action  In  tbe 
nature  of  a  creditors*  Wll,  brought  by  piainttfl 
in  error  against  defendants  In  error.  Objec- 
tlim  to  the  introduction  of  evidence  under  the 
petition,  because  of  its  insufficiency  In  state- 
ment of  facts,  was  made  and  sustained.  Judg- 
ment was  thereupon  ordered  In  defendants* 
favor.  Ctbe  plaintiff  prosecutes  error  to  this 
court  The  petition  alleges  that  certain  lands 
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were  pnndiaflea  hy  Winiam  B.  LaToriDg  frcmi 
the  state  of  Kansaa,  but  bad  been  erroneously 
patented  to  hla  son,  F.  M.  levering;  that 
F.  M.  Larerlng  had  mortgaxed  them,  together 
with  a  large  amount  of  persooal  property,  to 
one  F.  A.  Head,  to  secure  ^8,000,*  that  the 
mortgages  and  accompanying  notes  were  with- 
out consideration,  and  only  for  the  accommoda- 
tion of  Head;  that  Head  lud  assigned  them 
to  the  princliml  defendant  in  error,  Walter  B. 
Jordan,  who  took  them  wlUt  fnll  knowledge 
of  the  facts;  that  Jordan  had  foreclosed  upm 
the  chattel  property  without  conforming  to  the 
laws  of  Wyoming,  where  such  property  was 
located,  and  had  Ud  It  in  at  a  price  much  be- 
low Its  real  value;  that,  had  be  taken  It  at  a 
fair  value,  It  would  have  satisfied  the  debt  of 
148,000  In  fuO.  wlthoutresort  to  the  real  estate 
In  Kansas;  that  he  foreclosed  the  mortgage 
upon  the  land,  in  an  action  In  wblcb  he  Joined, 
as  defendants,  W.  B.  Lavering,  the  equitable 
owner,  and  the  adminiRtrator  and  heirs  of  F. 
M.  Lavering,  who  had  in  the  meantime  died; 
that  such  defendants  made  default,  whereupon 
judguient  of  foreclosure  was  taken,  and  the 
land  sold  and  bid  in  by  the  plaintifF  In  tbe 
suit,  Jordan,  one  of  the  defendants  In  error 
here.  It  Is  not  alibied  In  the  petition  or  credi- 
tors' bin  that  Jordan,  the  i^lntlflf  In  the  fore- 
closure smi,  knew  that  the  mortgaged  land 
belonged  in  equity  to  W.  K.  Lavering,  Instead 
of  F.  M.  Lavering,  nor  Is  It  alleged  that  W. 
B.  Lavering  fraudulmtly  colluded  with  Jordan 
to  put  his  land  in  JM-dan*s  name.  The  only 
allegation  of  fraud  made  by  plaintlflr  In  er- 
ror Is  that  Jordan,  In  the  foreclosure  of  the  real- 
estate  mortgage,  wrongfully  deceived  the  court, 
by  alleging  a  balance  of  a  debt  due  to  him, 
when,  in  fact,  he  liad  taken  posseratlon  of 
enoi^h  personal  property  under  the  chattel 
mortgage  to  satisfy  tbe  whole  claim.  This  Is 
not  sufHclent.  A  litigant  may  not  thus  un- 
settle business  transactions,  which  his  debtor 
has  engaged  In  with  others,  or  to  which  he 
has  given  assent,  upon  the  mere  statemcut  that 
such  debtor  has  been  wronged  out  of  his  prop- 
erty, or  has  Improvldently  wasted  It,  or  negli- 
gently allowed  it  to  pass  Into  the  hands  of 
others.  The  jietitlon  stated  no  cause  of  action. 
Tlje  ol)JectIon  to  the  reception  of  evidence 
under  it  was  rightly  sustained,  and  the  Judg- 
ment of  the  conrt  below  will  be  afflnned. 


(59  Kan.  IS) 

TAYLOIl  T.  WINME  et  al. 
(Supreme  Court  of  KansuH.   Jan.  8.  1898.) 

EZBMPTIONS  —  LiBKAKT  Of  DECEASED  ATTOKXKr. 

A  lawyer,  not  the  head  uf  u  fiiiiiily,  iJiei! 
in  the  posHi-ssion  of  ii  law  library.  His  wifo 
had  previously  died,  and  only  a  sou  survived 
hira,  who  lived  in  another  state,  was  more  tlian 
'21  years  of  ajie,  and  did  not  depend  ui)on  him 
for  support.  HM,  that  the  IHiniry  wan  exempt 
from  attnchment  and  exeeutkiu,  ami  that  upon 
the  death  of  the  owner  it  pntuu^d  absolutely  to 
the  snrviving  sun. 
(Syllabus  hr  the  Court.) 

Krror  from  district  conrt,  Beno  county;  F. 
Jj.  Martin,  Judge. 


Bntt  "by  W.  D.  Taylor,  admlnlstrfttw  of  H. 
0.  Johns,  against  Scott  EL  Winnie  and  others, 
to  recover  penKmalty,  as  usets  of  tbe  es- 
tate. From  a  Judgment  for  defendants,  plain- 
tiff brings  error.  Attlrmed. 

Fred  W.  Casner,  H.  Fierce,  and  Le  Boy 
Kramer,  for  plalutiff  In  error.  Mcmnstry  & 
Fairchlld,  for  defendants  in  error. 

JOHNSTON,  J.  H.  C.  Johns,  who  was  en- 
gaged In  the  practice  of  the  law  at  Hutchin- 
son, Kan.,  died  Intestate,  leaving  no  widow 
surviving  him,  but  only  a  child,  who  was  self- 
sivporting,  was  more  than  21  years  of  age, 
and  a  nonresident  of  the  state.  He  owned 
and  died  in  the  possession  of  a  law  library 
valued  at  92,457.50,  tbe  right  to  which  ia  the 
subject  of  tbe  present  controversy,  l^e  sub- 
stantial point  of  dispute  between  the  parties 
is  whether  the  library  constitutes  assets  of 
the  estate,  to  be  administered  upon  by  tbe 
administrator,  or  whether,  being  exempt,  It 
passed  absolutely  to  the  aurvlvliig  child. 
While  Johna  was  not  tbe  head  of  a  family, 
and  had  no  one  depending  upon  blm  far  sop- 
port,  his  library  was  nevertheless  exonpC 
from  attachment  and  execution.  The  statote 
provides  that  tbe  library  of  a  professional 
noan,  residing  In  this  state,  who  Is  not  the 
head  of  a  family,  is  exempt.  Gen.  St.  1887. 
c.  118,  I  5.  The  statute  makes  proviston  for 
the  disposition  of  exempt  vropertj,  and  pre- 
scribes that  the  widow  shall  be  allowed  to 
keep  absolutely  out  of  the  estate,  for  the  use 
of  herself  and  children,  all  the  personal  prop- 
erty of  the  deceased  which  was  exempt  to 
idm  from  sale  or  execution  at  tbe  time  of 
his  death,  "If  there  be  no  children,  then 
tbe  said  articles  shall  belong  to  the  widow; 
and  if  there  be  children  and  no  widow,  said 
articles  shall  belong  to  such  chUdr^"  The 
property  so  kept  out  of  tbe  estate  is  not  to  be 
aiipralsed  as  assets  of  the  estate,  nor  is  it 
liable  in  any  event  for  the  debts  of  the  de- 
ceased. Gen.  St.  18»7,  c.  107.  »  60-62.  To 
entitle  a  widow  or  children  to  tbe  boiefltB 
of  the  foregoing  provision.  It  Is  not  neces- 
sar}'  that  they  were  residing  with  the  de- 
ceased at  the  time  of  bis  death,  or  that  they 
were  dependent  upon  him  for  support.  Nei- 
ther ore  the  benefits  confined  to  minor  chil- 
dren, nor  to  those  who  are  residents  of  the 
state.  There  are  doubtless  greater  reasons 
for  providing  exemptions  In  favor  of  the 
head  of  a  family,  and  extending  the  protection 
of  the  exemption  to  a  widow  or  children  who 
were  dependent  on  him  for  a  snpptnt.  For 
considerations  of  public  iwUcy,  however,  an 
exemption  Is  absolutely  given  to  one  who  is 
uot  the  head  of  a  family;  and  the  statutes 
provide,  without  qualltlcation,  that  personal 
property  of  the  deceased  at  the  time  of  his 
death  shall  be  kept  by  the  widow  or  the 
children,  regardless  of  condition,  age,  or  resi- 
dence. It  Is  contended  that  where  there  Is 
no  family  relation,  or  family  needing  protec- 
tion, there  Is  no  reason  why  the  property  of 
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the  deceased  Bhotild  not  be  appropriated  to 
the  Just  claims  of  creditors.  But  tlUs  Is  an 
ai^meut  to  be  addresaed  to  the  lawmaldng 
department.  It  was  competent  for  the  legis- 
lature to  extend  the  exemption  to  one  who 
was  not  the  head  of  a  family,  and  to  provide 
that  at  the  time  of  his  decease  the  property- 
should  pass  absolutely  to  the  widow  and 
children.  It  has  done  so  in  terum  ttiat  admit 
of  no  doubt,  and  with  the  necessity  or  wis- 
dom of  such  provision  the  court  has  nothing 
to  do.  It  cannot  be  regarded  as  a  hardship 
upon  creditors,  as  the  credits  conld  not  have 
been  extended  upon,  or  satisfaction  anticipat- 
ed from,  the  property  in  question.  As  has 
frequently'  been  declared,  exempt  property  is 
something  towards  which  the  eye  of  the  cred- 
itor need  never  be  turned.  Under  the  stat- 
utes the  property  passed  absolutely  to  the 
6on  of  the  deceased,  and  was  not  subject  to 
the  payment  of  the  costs  and  expenses  of  ad- 
ministration, ox  the  payment  of  debts.  He 
having  the  right  to  Iteep  the  library  absolute- 
ly out  of  the  estate,  the  administrator  was 
not  entitled  to  the  possession  of  the  same, 
and  the  court  ruled  correctly  In  sustaining 
the  demurrer  to  the  plalntUTs  petition.  Judg- 
ment affirmed. 

<n  Kan. ») 

GILiMORE  et  al.  v.  GILMORB  et  a!. 
(Supreme  Court  of  Kansas.  Jan.  8,  1898.) 
Removal  of  Adhhtistkator— Biout  of  Co-Ad- 

MINISTRATOHfl  TO  PUNDa— CSRTIFIBD  CiSE. 

1.  J.,  E.,  and  L.  were  joint  administrators  of 
an  estate.  L.,  who  had  possession  of  all  the 
funds,  was  removed  from  the  ad miniat  ration 
hy  the  probate  court.  Three  claims  preseuted 
by  him  against  the  estate,  having  been  passed 
on  by  the  probate  cuiirt,  were  appealed  to  the 
district  court  J.  and  E„  as  administrators, 
brought  this  suit  against  him  to  recover  the 
funds  in  his  hands.  The  case  was  tried  before 
the  nppeala  were  determined,  and  a  judgment 
rendered  against  him  for  all  the  funds  in  his 
hands,  Hdd,  that  the  remaioing  administrators 
were  entitled  to  the  possession  of  the  funds  be- 
longing to  the  estate  pending  the  litigation  on 
the  other  claims,  ana  that,  as  neither  party 
asked  to  have  the  contested  claims  determined 
in  this  actioDj  the  court  committed  no  error  in 
rendering  judgment  for  the  full  amount  of  the 

'  assets  In  the  hands  of  the  defendants,  leaving 
the  contested  claims  to  be  determined  in  the 
separate  actions  pending  on  appeal. 

2.  The  pendency  in  the  court  of  appeals  of  a 
motion  for  a  rehearing  of  a  ease  decided  in  that 
court  does  not  operate  to  extend  the  60  days 
witliin  which  a  discretionary  order  to  certify 
a  case  to  this  court  for  reriew  may  be  made; 
bnt  the  petition  for  such  certification  must,  un- 
der the  rules  of  this  court,  be  filed  within  40 
days  after  the  judgment  is  first  entered,  unless 
a  rehearing  is  in  fact  granted. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Miami  county; 
John  T.  Burris,  Judge. 

Suit  by  J.  A.  GUmore  and  E.  E.  Gilmmv. 
admittlstiatiHS,  against  L.  G.  Gilmore  and  an- 
other, to  recover  moaeys  1>ekinging  to  the  es- 
tate rcf>resented  by  plaintiffs.  A  judgment 
for  plaintiffs  was  afUnned  In  the  court  of 
appeals  <oO  Pae.  104),  and  defendants  bring 
'  error.  Affirmed. 


W.  H.  Browne,  for  plaintiffs  in  error.  J<din- 
son  &  Johnson  and  Shwldan  &  Bborldan.  for 
def  endantB  In  aerot, 

ALLEX,  J.  J.  A.  GUmore,  E.  E.  Gilmore. 
and  L.  O.  Gilmore  were  Joint  administrators  of 
the  estate  of  their  father,  E.  Gilmore,  de- 
ceased. The  defendant  L.  C.  (Gilmore  was  re- 
moved from  the  administration  by  an  order  of 
the  probate  coiut,  which,  on  appeal  to  tlie  dis- 
trict court,  was  affirmed.  L.  O.  Glhnore  was 
the  cashier  of  the  ^'atlonal  Bank  of  Paola,  the 
other  defendant  in  the  case.  He  bad  received 
$12,»41.19  of  the  assets  of  the  estate,  which 
he  deposited  in  the  bank.  After  he  was  re- 
moved as  administrator,  the  plaintiffs,  as  the 
remaining  administrators,  demanded  frou  blm 
and  the  bank  the  funds  belonging  to  the  estate. 
Payment  was  refused.  Thereupon  this  action 
was  brought  in  the  district  court  of  Miami 
county.  From  the  amount  received  the  de- 
fendants had  paid  out,  pursuant  to  the  orders 
of  the  probate  court,  $8,741.05,  leaving  a  bal- 
ance of  ^099.24.  ThB  court  gave  Judgment 
In  favor  ot  the  ^nttffs  against  the  defendants 
for  this  balance.  The  def«idnnts  claimed  the 
right  to  retain  this  fund,  on  the  ground  that 
L.  C.  Gilmore  was  entitled  to  92.000  out  of 
the  estate,  In  addition  to  his  diatrlbnUve  share, 
to  equal  advancements  made  to  the  other  heirs. 
The  probate  court  allowed  the  claim.  The 
administrators  appealed  from  the  allowanoe. 
He  also  claimed  ¥l,ftl8.40.  as  one-half  of  the 
amount  paid  by  him  on  a  promissory  note  on 
which  be  and  his  father  were  co-sureties  of 
the  maker.  The  probate  court  also  allowed 
this  demand,  and  the  adminlstratorB  appealed 
from  the  allowance.  'Xliere  was  a  third  claim, 
covering  the  balance  of  the  fimds  in  bis  hands, 
also  In  litigation  In  another  action.  Hie  merits 
of  these  claims  were  not  tried  In  this  case, 
but  the  appealed  cases  were  separately  tried, 
and  afterwards  two  of  ttiem  were  taken  to 
the  court  of  appeals  for  review  (."iO  Pac.  97, 
99),  where  the  Judgments  were  aftlrmed.  Peti- 
tions asking  the  certiflcatlou  of  these  casea  to 
this  court  for  review,  and  also  of  another  case 
between  the  same  patties  (50  Pac.  104),  from 
the  same  court,  relating  to  another  matter  in 
litigation  between  them,  have  been  filed,  and 
a  motion  submitted  in  this  case  to  have  all 
of  the  cases  iieard  together.  The  cases  were 
decided  by  the  court  of  appeals  on  the  16th 
of  Septemljer  last  The  petitions  to  certify 
were  not  filed  In  this  court  until  Decenitwr 
6th.  Under  the  statute  a  discretionary  order 
to  certify  can  only  be  made  within  CO  days 
after  the  entry  of  the  final  Judgment  or  order 
in  the  court  of  aptwals.  It  Is  true  that  motions 
for  a  rehearing  were  filed  In  that  court,  which 
were  not  determined  until  November  11th. 
But  the  order  sought  to  be  reviewed  is  that 
affirming  the  Judgment  of  the  trial  court.  Tlie 
petition  fw  a  rehearing  furnishes  no  basis  for 
review  by  this  court,  the  rehearing  having 
been  denied.  Ttie  petitions  to  certify  must 
therefore  be  dismissed. 
1    The  contentkm  here  la  that  the  dcfoidanti 
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had  a  Tight  to  retain  the  funds  In  their  hands 
pending  the  lltlgatlcMi  of  L.  C.  Ollmote's  claims 
against  the  estate,  and  It  la  urged  that  he 
Is  subjected  to  duplicate  judgments,  and  Is 
In  danger  of  harlng  to  respond  twice  for  the 
same  claim.  We  find  no  such  dlfQculty  in 
the  case.  After  the  removal  of  L.  O.  Ollmore, 
the  remaining  administrators  were  entitled  to 
the  possession  of  the  funds  of  the  estate. 
Perhaps  he  might  hare  litigated  In  this  action 
all  the  claims  he  had  against  the  estate,  if 
some  prc^r  practice  had  been  adt^ted  to  that 
end.  But  the  course  actually  pursued  by  the 
parties,  without  objection,  so  far  as  appears 
from  the  record,  was  to  try  the  cases  separate- 
ly. The  answer  of  the  defendant  was  that 
he  had  distributed  the  estate  in  accordance 
with  the  orders  of  the  probate  Judge.  Tbla 
answer  was  not  sustained  by  the  testimony. 
He  had  no  antfaorlty  to  pay  his  own  claims 
untU  the  appeals  fr«n  the  allowance  by  the 
probate  court  were  determined.  In  the  mean- 
time the  administrators  were  entitled  to  the 
funds  of  the  estate.  No  difficulty  Is  apparent, 
owing  to  the  separate  Judgments  In  the  dif- 
ferent cases.  With  reference  to  the  |2,000, 
it  appears  that  this  claim  wm  disallowed. 
Of  course,  no  judgment  was  rendered  against 
him  In  that  action  for  the  recovery  of  that 
sum.  In  the  case  in  which  he  claimed  $1,- 
eia40,  he  obtained  an  allowance  at  91,146.40. 
The  judgment  In  his  faror  in  that  case  Is  a 
proper  set-off  against  the  judgment  entered  In 
this  case,  and  he  is  entltied  to  credit  for  It. 
The  evidence  Is  ample  to  support  the  findings 
of  the  court  In  fact,  there  Is  no  serious  con- 
flict as  to  the  tacts.  No  error  is  shown  in  the 
proceedings  of  the  court,  and  the  judgment  is 
afflnned.  All  the  Justices  concnrrlng. 


JOHN  DEEBE  PLOW  00.  et  al.  T.  JiAfPORIA 
NAT.  BANK  et  al. 

(Bnpreme  Conit  of  Kansas.   Jan.  8,  1896.) 

AssiOHMtHTs  loa  Crbditoks— RtcoTBKT  or  As- 

SITB—RlOBTB  Of  CBIDITOBS.  . 

A  creditor  of  an  insolvent  corporation, 
which  has  made  an  assifcnment  for  the  benefit 
of  Its  creditors,  cannot  bring  an  action  in  bia 
own  name  against  a  person  who  wrongfully 
withholds  some  of  the  assigned  property  from 
the  assignee,  to  subject  it  to  tbe  payment  of 
his  claim,  upon  the  ground  that  the  assignee, 
after  demand  and  offer  to  indemnify,  refuses 
to  proceed  for  its  recovery.  His  remedy  in 
such  case  is  by  application  to  the  court  for  an 
order  upon  the  assignee  to  act. 
Syllabus  by  the  GonrL) 

Error  from  district  court,  I^on  county;  W. 
A.  Randolph,  Judge. 

Ci-editors'  bill  by  the  John  Deere  Plow 
Company,  for  Itself  and  others,  against  the 
Kmporla  National  Bank  and  others,  to  sub- 
ject certain  asslKoed  property  to  the  pay- 
ment of  debts  due  creditors.  Defendants'  de- 
murrer to  the  petition  was  sustained,  and 
plaintiff  brings  error.  AfOrmed. 


W.  r.  Guthrie,  for  plaintiff  In  ernir.  L.  B. 
A  J.  U.  Kell(^,  a  B.  Graves  and  L  E. 
Laml:>ert,  for  defendants  In  error. 

D03TEB,  C.  J.  This  was  an  action  In  the 
nature  of  a  creditors'  bill.  The  EmpcHia 
Hardware  Company,  a  corporation,  was  in- 
solvent, and,  while  so,  executed  to  the  Em- 
poria National  Bank,  as  a  preferred  creditor, 
a  mortgage  to  secure  Its  claim.  Two  days 
thereafter  the  hardware  company  made  an 
assignment  under  the  statute  for  the  benefit 
of  its  creditors.  Subsequently,  the  plainUfC 
In  error,  a  corporation,  and  a  creditor  of  the 
assignor,  recovered  judgment  upon  Its  claim, 
and  thereupon  filed  a  petition  against  the 
bank,  the  hardware  company,  and  the  as- 
signee, in  which  It  alleged  the  corporate  char- 
acter of  the  hardware  company,  and  that 
TVhile  Insolvent  It  had  executed  the  mortgage 
as  a  preference;  that  the  bank  knew  of  Its 
Insolvency,  but  had  accepted  the  mortgage, 
and  had  taken  possession  of  the  assigned 
property,  and  had  sold  sufficient  to  pay  its 
claim;  that  not  enough  remained  to  satisfy 
the  other  creditors;  that  it  bad  asked  the 
assignee  to  sue  the  bank  for  the  recovery  of 
the  mortgaged  property  or  its  proceeds,  and 
had  offered  to  indemnify  him  and  provide 
him  with  counsel  for  the  suit,  but  that  he 
had  declined  to  do  so.  It  therefore  asked, 
for  Itself,  and  In  behalf  of  all  other  creditors 
of  the  hardware  company  who  might  wish 
to  share  the  benefits  of  the  suit,  that  the 
bank  l>e  required  to  account  for  the  mort- 
gaged property  sold  by  it,  and  pay  the  value 
of  it  to  Itself  and  other  creditors.  These  are 
the  main  allegations  of  the  petition,— enough 
to  show  the  nature  of  the  action.  To  this 
petition  a  demurrer  for  Insufficiency  of  state- 
ment of  facts  was  made  and  sustained.  Hie 
plaintiff  prosecutes  error  to  this  court 

The  theory  of  plaintiff  in  error  Is  that,  up- 
on the  insolvency  of  a  corporation,  its  prop* 
erty  becomes  a  trust  fund  for  the  jpayment 
of  Its  debts;  that  equity  requires  such  trust 
fund  to  t>e  equally  distributed  among  the 
creditors,  and  will  not  as  In  the  case  of  In- 
solvency of  Individuals,  allow  the  ezecuticm 
of  preferences  by  the  corporate  officers. 
Able  arguments  have  been  made  upon  this 
question  by  counsel  for  both  sides,  but  the 
defendants  In  error,  In  addition,  raise  an  ob- 
jection which  obviates  the  necessity  of  the 
determination  of  such  question  by  us.  That 
objection  Is  that  the  sole  right  to  enforce  the 
trust  which  plaintiff  In  error  claims  to  exist 
resides  In  the  assignee,  as  the  representative 
of  all  the  creditors,  and  cannot  be  exercised 
by  the  creditors  themselves.  The  theory  of 
the  assignment  law  of  this  state  Is  that  the 
assigned  property  is  in  the  custody  of  the 
law;  that  the  assignee  is  a  trustee  for  the 
creditors,  and  an  officer  of  the  court;  and 
that  1t  is  his  business  to  administer  the  trust 
in  pursuance  to  the  statute,  under  the  suiMir- 
Tislon  and  order  of  the  court  It  Is  hia  busi- 
ness to  prosecute  suits  foi  the  recovery  oC 
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tbe  assigned  property.^ren  that  whlcb 
previous  to  the  assignment  bad  been  fraudu- 
lently disposed  of  by  tbe  assignor.  The  cas- 
es of  Chapln  T.  Jenkins,  SO  Kan.  38C,  31 
Pae.  1084,  and  Walton  T.  Eby,  53  Kan.  2C7, 
36  Pac.  332,  are  full  to  these  points,  and  tbe 
principles  upon  which  they  were  decided  are 
applicable  to  this  case.  If  the  property  of 
on  insolvent  corporation,  prior  to  dissolution, 
constitutes  a  trust  fond  for  the  equal  benefit 
of  creditors,  and  cannot  be  given  by  way  of 
preference  to  any  one  of  them,  tbe  assignee, 
In  the  case  of  an  assignment  by  the  corpora- 
tion, becomes  the  trustee  of  Its  creditors, 
cbai^ed  with  tbe  administration  of  tbe  fund; 
and.  If  an  assignee  may  recover  property 
fraudulently  disposed  of  by  bis  assignor  pri- 
or to  an  asBlgoment,  be  may  also  recover 
that  whlcb  has  been  theretofore  disposed  of 
through  Illegal  preferences.  The  fact  that 
assignees  may  not  always  proceed  to  recover 
tbe  trust  property,  and  that  In  this  case  the 
assignee  refused  to  do  so,  does  not  militate 
against  the  theory  of  his  exclusive  right  to 
so  proceed.  It  ts  bis  duty  to  Institute  snlts, 
ff  the  right  of  recoreary  exists;  and,  under 
tbe  general  power  of  the  court  to  direct  him 
In  the  discharge  of  his  trust,  the  proper  or^ 
der  will  be  made  In  the  event  of  any  particu- 
lar dereliction.  The  authority  of  tbe  conrt 
and  tbe  obligation  of  an  assignee  are  quite 
like  that  of  the  court  and  an  administrator 
In  the  settlement  of  a  decedent's  estate,  and 
It  has  been  held  that  a  creditor  may  apply  to 
the  court  for  an  order  upon  the  administra- 
tor to  proceed  to  the  performance  of  a  re- 
quired duty.  Stratton  t.  McCandlIss,  32 
Kan.  S16,  4  Pac.  lOia  The  correlative  au- 
thority of  tbe  court  and  duty  of  the  assignee 
are  likewise  substantially  the  same  as  that 
of  the  couri  and  an  assignee  In  bankruptcy 
under  the  late  United  States  bankrupt  law. 
In  the  case  of  Glenny  v.  Langdon,  08  U.  8. 
20,  and  Trimble  v.  Woodhead,  102  U.  S.  647, 
it  was  held  that  If  the  assignee  refuses,  up- 
on demand  of  creditors,  to  bring  suit  for  the 
recovery  of  property  belonging  to  his  trust, 
the  court,  upon  application,  would  order  him 
to  do  so,  and  would  remove  him  in  the  event 
of  his  continued  refusal.  In  the  cases  of 
Voorhees  v.  Carpenter,  127  lud.  300,  26  N.  B. 
838,  and  Sweetzer  v.  Hlgby,  63  Mich.  03,  29 
N.  W.  006,  it  was  held,  under  state  assign- 
ment laws,  that  the  remedy  of  a  creditor  de- 
sirous of  reaching  aaalgned  property  which 
the  assignee  refused  to  endeavor  to  recover 
was  by  order  of  court  upon  the  assignee  to 
proceed;  and  these  last  two  cases  likewise 
hold  that  tbe  right  of  recovery  Is  exclusively 
vested  in  the  assignee.  Section  37  of  the  as- 
signment law  of  this  state  vests  an  aggriev- 
ed creditor  with  a  right  of  complaint  to  the 
court,  and  directs  that  **npon  the  hearing 
of  the  complaint  the  court  shall  make  such 
order  as  to  It  shall  seem  fit  and  lawful  In 
tbe  premises  for  enforcing  the  provisions  of 
this  chapter."  Gen.  8t  1889,  par.  378.  It  Is 
not  snfBdent  for  the  creditor  to  make  de- 


mand upon  tbe  assignee,  and,  upon  bis  re- 
fusal to  act,  to  seize  the  law  Into  his  own 
hands,  and  undertake  that  which  It  Is  the 
duty  of  the  assignee  to  do,  and  which  It 
must  be  presumed  tbe  court,  upon  proper  ap- 
plication, would  order  the  assignee  to  per- 
form. Because  no  right  of  action  exists  In  the 
plalntitr  In  error,  tbe  judgment  of  the  court 
below  Is  affirmed.  All  the  Justlcea  concot^ 
ring. 


m  Kan.  29) 

HARRISON  et  al.  r.  MASOXIC  MUT.  BEN. 

soc. 

(Sapreme  Conrt  of  Kansas.   Jan,  8,  1898.) 
LiVB  IKSVBAIKIB— Fkoov  of  DbaW— UVUUOR- 

FlaintiCfB,  who  are  tbe  beneficiaries  of  a 
certificate  of  membership  of  H,  in  a  mutual 
benefit  society,  alleged  and  established  the 
death  of  H..  in  1883,  by  evidence  of  his  dis- 
appearance from  all  his  friends  and  acquaint- 
ances  at  that  timetand  that  he  has  never  since 
been  heard  from.  Proof  of  his  death,  which  by 
the  terms  of  the  certificate  was  a  condition 
precedent  to  the  liability  of  the  socletr  to  pay, 
was  not  furnished  until  Jnlv,  1884.  add,  that 
this  was  an  unreasonable  delay,  and  that  the 
statute  of  limitations  barred  tiie  action. 
(Syllabus  fay  the  Court.) 

Brror  from  district  court  Shawnee  coun- 
ty; Z.  T.  Hawn,  Judge. 

Snlt  by  Martha  Harrison  and  others 
against  the  HasDnic  Mutual  Benefit  Society 
to  recover  on  a  certificate  of  membership. 
There  was  a  Judgment  for  defendant  and 
plaintiffs  bring  error.  Affirmed. 

H.  a  Root  and  D.  R.  Hlte.  for  plaintiffs  hi 
error.  Geoi^e  W.  Clark,  for  defendant  in 
error. 

ALLEN,  J.  The  plaintiffs,  as  the  widow 
and  children  of  James  Harrison,  brought 
this  suit  on  a  certificate  of  membership  In 
the  Masonic  Mutual  Benefit  Society,  issued 
to  him  on  the  29th  of  October,  1879.  It  is 
alleged  in  the  amended  petition  that  all  dues 
and  assessments  payable  by  the  terms  of 
the  certificate,  for  and  Including  the  year 
1883,  were  duly  paid;  that  In  the  year 
1883,  and  prior  to  the  6th  of  November, 
James  Harrison  came  to  his  death.  In  some 
manner  unknown  to  the  plaintiffs;  that  they 
were  unable  to  furnish  proofs  of  his  death 
until  tbe  6th  of  June,  1894,  when  such  proof 
was  duly  made.  It  appears  from  the  testi- 
mony that  James  Harrison  resided  near 
Holton,  in  Jackson  county,  on  a  farm,  with 
his  family,  consisting  of  a  wife  and  several 
children;  that  he  was  a  Master  Mason  in 
good  standing;  that  his  domestic  relations 
were  pleasant;  and  that  he  had  no  serious 
financial  embarrassments.  Early  in  March, 
1883,  he  left  his  home,  with  a  team  of 
horses,  wagon,  and  harness.  In  search  of 
work.  He  informed  bis  family  that  be  in- 
tended to  go  to  work  on  a  railroad,  and  that 
it  would  be  about  50  miles  from  Topeka, 
but  that  be  might  have  to  go  further.  He 


Digitized  by  Google 


S94 


51  PACIFIC 


REPORTER. 


(Kan. 


stated  to  his  wife  that  he  would  write  in 
three  days.  On  ills  way  be  stopped  at  Xo- 
peka,  and  paid  two  assessments  on  his  cer- 
tificate, a  current  one  then  due,  and  one  In 
advance,  which  continued  his  membership 
until  some  time  In  October  following.  He 
was  never  seen  or  heard  from  after  that. 
About  10  days  after  he  went  away,  the 
plaintiffs  commenced  to  make  Inquiries 
about  him,  but  were  not  able  to  get  any 
trace  of  him  or  the  team  and  wagon  with 
which  he  started  out  At  the  request  of  the 
plaintiffs,  Mr.  Xellls,  the  secretary  of  the 
society,  made  Inquiries  without  success. 
The  certiQcate  of  membership  provides  that 
the  amount  due  thereunder  shall  be  paid 
"within  thirty  days  after  due  notice  and 
satisfactory  evidence  of  the  death  of  said 
James  Harrison."  While  the  secretary  of 
the  society  was  notified  of  the  disappear- 
ance of  Harrison,  no  formal  proof  was  pre- 
sented until  the  5th  of  July,  1S94.  The  an- 
swer denied  liability,  alleged  that  the  policy 
had  become  Inoperative  by  reason  ot  the 
failure  of  Harrison  to  pay  assessments 
thereon,  and  that  the  plaintiffs'  action  was 
harred  by  the  statute  of  limitations.  At  the 
conclusion  of  the  testimony  in  the  case,  the 
court  directed  a  verdict  for  the  defendant 
The  correctness  of  this  ruling  is  now  before 
us  for  determination. 

It  is  contended  that  it  was  Impossible  for 
the  plalutlflfs  to  furnish  due  proofs  of  the 
death  of  James  Harrison  until  aided  by  the 
presumption  arising  from  bis  unexplained 
absence  for  seven  years,  and  that  this  is  a 
mifficlent  excuse  for  the  delay  of  the  plnin- 
tilfB  in  presenting  their  proof.  It  Is  said 
that  the  coui-t  held  tliat  the  testimony  estali- 
lished  the  fact  of  Harrison's  death  in  1883, 
and  that,  while  there  was  evidence  to  up- 
hold a  finding  to  tliat  effect,  the  jury  were 
not  bound  to  so  find,  but  might  have  fixed 
the  time  of  his  death  at  a  later  date.  It  Is 
true  that  there  Is  Dotblng  In  the  testimony 
Indicating  the  exact  time  or  manner  of  the 
death  of  James  Harrison,  but  it  Is  distinctly 
averred  In  the  amended  petition  that  he 
came  to  his  death  in  1883.  It  was  essential 
to  the  plaintiffs*  case  that  this  fact  should 
be  established;  for,  if  the  death  occurred 
at  a  later  time,  the  policy  became  void,  by 
reason  of  nonpayment  of  assessments.  The 
court  was  bound,  In  the  absence  of  any 
amendment  to  the  petition,  to  reganl  tbe 
death  of  Harrison  In  1883  as  an  established 
fact. 

The  only  remaining  question,  ttien,  was, 
and  Is,  whether  the  action  was  barred  hy 
tbe  statute  ot  limitations.  Proof  of  death 
was  not  made  until  July,  1804,  more  than  10 
years  and  a  half  after  death  occurred.  It 
Is  well  settled  that  where  some  steiw  must 
be  taken  by  the  plaintiff,  preliminary  to  his 
right  to  maintain  an  action,  he  cannot  by 
the  delaying  it  Indefinitely  prolong  the  time 
for  commencing  bis  suit  Where  the  act  to 
be  done  Is  wholly  within  his  own  control,  be 


must  perform  it  within  a  reasonable  time; 
and  it  has  been  said  that  a  reasonable  time 
can  never  exceed  the  period  within  which 
an  action  would  have  been  barred  by  tbe 
statute  of  limitations  In  a  case  where  no 
such  preliminary  step  would  be  necessary. 
Atchison,  T.  &  S.  P.  R.  Co.  v.  Burlingame 
Tp.,  36  Kan.  628,  14  Pac.  271;  Hork  v.  Com- 
missioners, 46  Kan.  175,  26  Pac.  391;  Bau- 
serman  v.  Charlott  46  Kan.  4S0,  26  Pac 
1051;  Kulp  V.  Kulp.  51  Kan.  341,  32  Pac. 
1118.  Even  allowing  to  plaintiffs  five  years 
after  the  time  they  aver  James  Hanrison 
came  to  his  death  to  make  iHxtofs  of  loss, 
they  should  have  been  famished  to  tbe  de- 
fendant In  1889.  They  were  not  furnished 
for  more  than  five  years  thereafter.  It  cer- 
tainly cannot  be  said  that  proofs  furnished 
In  July,  18&4,  were  wlthla  a  reasonable  time. 
If  the  plaintiffs'  cause  of  action  should  be 
held  not  to  have  accrued  until  that  time, 
there  would  be  a  most  unreasonable  exten- 
sion  of  the  statute  of  llmltatlonB,  for  a  suit 
might  then  be  commenced  at  any  time  be- 
fore July,  1899.  It  is  clear  that  tbe  proof 
was  not  furnished  within  a  reasonable  time. 
and  It  must  be  held  that  whatever  cause  of 
action  the  plaintiffs  may  bare  had  Is  barred 
by  lapse  of  time.    The  judgment  is  affirmed. 

DOSTER,  C.  J.,  concurs.  JOHXSTOX,  J., 
uot  sltthig. 


(5»Kaii.  41) 

ROCK  ISLAND  LUMBER  &  M.VXUFAO- 

TrRIXG  CO.  V.  ELUOTT  et  aL 
(Supreme  Court  of  K&ntiaB.    Jan.  8,  1896.) 

Municipal  Corporations— Li  a  BiLrrr  for  Wkoxss 
OF  OmcERS— Public  Wokk3— Gos- 

TKACTOIt'S  BOSUS. 

1.  A  quasi  municipal  corporation,  like  the 
board  of  education  of  a  city,  is  never  liable  for 
the  conseqneaceB  of  a  breach  of  public  duty,,  or 
the  QOKlcct  or  wrong  of  its  ofQcera,  unless  there 
Is  a  statute  expressly  imposing  such  liability. 

2.  The  statute  requiring  public  officers  who 
contract  for  the  erection  of  buildiuRS,  or  the 
making  of  any  public  improv«DentB  or  repairs, 
to  take  a  bond  from  the  party  contracted  with 
that  he  shall  pay  all  indebtedncBS  incurred  for 
labor  or  material  furnished  In  the  construction 
of  public  building^B  or  in  tbe  making  of  public 
improvements  (Gen.  SL  1889,  par.  4747),  im- 
poses no  liability  upon  a  public  corporation  in 
caKe  the  olBcers  fail  to  take  the  Iwnd  so  re- 
quired. 

3.  The  averments  in  the  plaintiff's  petition 
examined,  and  held  not  to  state  a  cause  of  ac- 
tion against  the  defendants. 

(Syllabus  by  the  Court.) 

Krror  from  district  court,  Sumner  county; 
J.  A»  Burnette,  Judge. 

Action  by  the  Rock  Island  Lumber  &  Man- 
ufacturing Company  against  A.  R.  Elliott 
and  others  to  recover  for  goods  sold  and  de- 
livered. From  a  judgment  for  defendants, 
plaintiff  brings  error.  Affirmed. 

Amldon  &  Conly.  for  plalntUf  in  error.  J. 

T.  Herrick,  for  defendants  In  error. 

JOHNSTON,  J.  The  Rock  Island  Lumber 
&  Manafacturlng  Company  Inroni^t  this  ac- 
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tlon  to  recover  from  the  board  of  education 
of  the  city  of  WeUington  $2,596.38.  In  Its  pe- 
tition the  company  alleged,  in  substance,  that 
on  Au^st  21, 1890,  A.  R.  Elliott  entered  Into 
a  contract  with  the  board  to  furnish  the  ma- 
terlal  and  erect  a  Bchool  house  on  ground 
owned  by  the  board;  that  Elliott  purchased 
from  the  company  lumber  and  building  ma- 
terial to  be  used  In  the  erection  of  the  school 
building,  and  which  were  so  used,  of  the 
price  and  value  of  ¥6.040.93;  that  Elliott  paid 
to  the  company  on  this  account  $3,453.56; 
and  that  there  remained  due  on  November 
IS,  1891,  for  lumber  and  building  material 
so  purchased  and  used,  $2,596.38.  It  was  al- 
leged that  In  contracting  with  Elliott  the 
board  had  wholly  failed  to  take  from  him  the 
bond  provided  for  In  paragraph  4747  of  the  Gen- 
eral Statutes  of  1889,  and  that  Elliott  became 
wholly  Insolvent,— a  fact  not  known  to  the 
company  nntll  the  material  had  been  furnish- 
ed. It  was  also  alleged  that  the  board  bad 
not  paid  Elliott  the  full  value  of  the  labor 
performed  and  the  materials  furnished  and 
used  by  him  In  the  construction  of  the  school 
building,  and  further  that,  but  for  the  neg- 
lect of  the  board  In  taking  the  bond  from 
Elliott,  the  company  could  have  recovered 
payment  of  its  entire  bill  against  Ellioitt,  and 
that  the  failure  and  neglect  of  the  school  offi- 
cers to  take  the  bond  had  created  a  liability 
against  the  board  of  education  to  the  full 
amount  that  r«nalned  unpaid  on  plaintllT's 
account.  The  district  court  sustained  a  de- 
murrer to  the  petition,  and,  no  amendment 
being  made,  gave  Judgment  In  faror  of  the 
defendant;  and  of  this  ruling  the  plaintiff 
complains. 

The  only  question  we  have  for  considera- 
tion Is  whether  the  petition  states  facts  suffi- 
cient to  ccmstltute  a  cause  of  action  against 
the  board  of  education.  There  Is  no  aver- 
ment that  the  board  had  failed  to  pay  the 
contract  price  of  the  building,  nor  that  the 
board  had  ever  agreed  to  pay  plaintiff  for  the 
material  which  It  had  furnished  to  the  con- 
tractor. No  steps  appear  to  have  been  taken 
in  order  to  secure  a  Hen  upon  the  building, 
but  the  plaintiff  relies  for  a  recovery  against 
the  board  niK>n  Its  failure  to  require  the  con- 
tractor to  give  the  statutory  bond  provided 
for  in  paragraph  4747  of  the  General  Statutes 
of  1880.  It  provides  "that  wbenerer  any  pub- 
lic officer  shall  under  the  laws  of  the  state 
enter  into  a  contract  In  any  sum  exceeding 
$100  with  any  person  or  persons  for  the  pur- 
pose of  making  any  public  Improvements  or 
constructing  any  public  building,  or  making 
repairs  on  the  same,  such  officer  shall  take 
from  the  party  contracted  with  a  bond,  with 
good  and  snfflclent  snretles,  to  the  state  of 
Kansas,  in  a  sum  not  less  than  the  sum  total 
in  the  contract,  conditioned  that  such  con- 
tractor or  contractors  shall  pay  alt  indebted- 
ness incurred  for  labor  or  material  furnished 
In  the  construction  of  said  public  building  or 
in  making  said  public  Improvements. There 
Is  a  further  provision  that  the  bond  shall  be 


filed  In  the  office  of  the  district  clerk,  and 
that  it  shall  be  available  to  persons  who  fur- 
nish the  labor  or  material,  or  their  hsslgns, 
but  that  no  action  can  be  brought  upon  the 
bond  after  six  months  from  the  completion 
of  the  Improvements  or  buildings.  While 
the  statute  specifically  requires  a  public  offi- 
cer to  take  the  bond.  It  does  not  provide  that 
the  neglect  of  an  officer  to  perform  the  duty 
so  enjoined  raises  a  liability  against  the  pub- 
lic corporation  for  which  he  acts.  A  quasi 
municipal  corporation,  like  a  school  board.  Is 
never  liable  for  the  consequences  of  a  breach 
of  public  duty,  or  the  neglect  or  wrong  of  its 
officers,  unless  there  Is  an  express  statute  Im- 
posing the  liability.  Eifcenberry  v.  Bazaar 
Tp..  22  Kan.  556;  Commissioners  v.  Rlggs, 
24  Kan.  255;  1  Beach,  Pub.  Corp.  |  739.  No 
language  In  the  statute  imposes  such  liabil- 
ity, or  indicates  a  legislative  purpose  that 
public  corporations  should  suffer  a  penalty 
for  the  neglect  of  their  officers.  "Whatever 
liability  may  be  incurred  by  the  officers 
themselves  for  a  bieach  of  public  duty,  It  Is 
certain  tlrnt  the  municipalities  cannot  be  h^d 
liable  for  their  neglect,  In  the  absence  ot  an 
express  statute  Imposing  such  liability.  We 
have  a  statute,  afCecting  private  persons, 
which  provides  that  the  giving  of  a  bond  by 
a  contractor  will  change  the  liability  ot  par- 
ties In  such  a  way  that  no  lien  attaches  un- 
der the  act.  Gen.  St.  1S8&.  par.  4745.  It  has 
been  held,  however,  tliat  the  statute  under 
consideration  does  not  supersede  the  mechan- 
ic's lien  law,  but,  rather,  that  it  gives  an  ad- 
ditional remedy  to  laborers  and  material 
men.  Commissioners  of  Jewell  Co.  T.  Snod- 
grass  &  Y.  Mfg.  Co.,  52  Kan.  253,  31  Pac.  741. 
It  was  doubtless  Intended,  too,  as  an  addi- 
tional protection  to  municipalities  against  lia- 
bility fur  Uens  and  claims  which  might  de- 
velop after  the  contract  price  for  buildings 
or  Improvements  bad  been  paid:  but,  clearly. 
It  neither  took  away  any  existing  remedies  to 
parties  furnishing  labor  or  material,  nor  cre- 
ated any  new  liability  against  public  corp<H 
rations.  There  Is  no  reason  why  the  plain- 
tiff should  have  been  misled  or  prejudiced  by 
the  failure  of  the  officers  to  require  a  bond 
from  the  contractor.  It  Is  required  to  be 
taken  when  the  contract  is  entered  Into,  and. 
when  taken,  Is  placed  on  file  In  a  public  of- 
fice. An  Inquiry  by  the  plaintiff  at  that  of- 
fice would  have  disclosed  the  fact  that  no 
bond  was  taken,  and  the  company  might 
then  have  protected  itself  by  claiming  a  lien 
as  the  statute  provides.  There  Is  no  aver- 
ment In  the  petitltm  upon  which  a  liability 
against  the  board  can  be  based.  As  has 
been  stated,  the  board  does  not  appear  to 
have  assumed  this  Indebtedness  of  the  con* 
tractor  in  any  way,  nor  is  there  anything 
showing  that  it  has  failed  to  pay  the  con- 
tractor the  agreed  price  for  the  structure. 
There  Is  an  avennent  that  It  had  not  paid 
the  fnll  value  of  the  labor  and  materiifl 
used  In  the  constmction  of  the  building,  but 
that  Is  not  the  measure  of  its  UabUlty.  It 
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cannot.  In  any  event,  be  held  liable  for  an 
amount  In  excees  of  the  contract  price.  We 
think  the  court  raied  correctly  In  enstalnlng 
the  demurrer  to  the  petition,  and  Its  Judg- 
ment will  therefore  be  affirmed.  All  the  Jus- 
tices concarring. 


KASH  T.  DENTON  et  al. 
(Supreme  Court  of  Kansas.    Jan.  8,  1S06.) 
Plbadino  —  Motion  to  Make  More  Definite — 

JUDBMItNT— Mi>TIOS  TO  SeT  AbIDE. 

1.  A  petition  alleged  that  a  copy  of  an  ec- 
couut  attached  is  an  exhibit,  indicating  merely 
datea  and  sums  of  monej',  generally  represent- 
ed grain  sold  and  deliverDd.  There  was  noth- 
ing indicating  the  quantity  or  kinds  of  grain, 
or  which  Items  referred  to  grain.  Hdd,  that 
a  motion  to  make  more  defanite  should  have 
been  granted. 

2.  Information  was  obtained  at  the  clerk's 
office  that  led  defendant  to  believe  his  case 
had  not  been  assigned  for  trial.  PlaintiGTs 
comiBel  knew  defendant  denied  all  liability. 
Plaintiff  had  received  $400  on  the  account 
while  the  suit  was  pending,  bat  no  allowance 
was  made  therefor  when  judgment  was  tender- 
ed aniust  defendant  In  his  absence.  Hetd, 
that  the  Judgment  ^onld  be  set  aside. 

Error  from  district  court,  LeaTenworth 
county;  Xxtuls  A.  Myers,  Judge. 

Action  by  W.  Denton  and  others  against 
Fred  P.  Nash.  Judgment  for  t^intiffs,  and 
defendant  brings  error.  Reversed. 

L.  J.  Crans  and  A.  H.  Sills,  for  plaintiff 
In  error.  William  A.  Porter,  for  defendants 
In  error. 

PER  CURIASI.  We  are  unable  to  say 
that  the  petition  In  this  case  Is  so  def^tlve 
that  a  Judgment  based  tm  It  is  void  or  er- 
roneous, when  based  on  testimony  offered  at 
a  trial  had  in  the  absence  of  the  defendant. 
The  petition,  however.  Is  very  defective  in  its 
averments;  and  the  motion  to  make  it  more 
definite  and  c^tain,  which  the  court  over- 
ruled, should  have  been  sustained.  It  was 
not  sufficient  to  apiMise  the  defendant  fairly 
of  the  claims  against  him.  The  copy  of  the 
account  attached  as  an  exhibit  Indicates  noth- 
ing In  most  of  the  Items  thereof  but  dates 
and  sums  of  money,  though  the  averments 
of  the  petition  are  that  the  transactions  gen- 
erally represent  grain  sold  and  delivered. 
But  there  is  DotlUng  to  indicate  quantities  or 
kinds  of  grain,  or  which  Itons  refer  to  grain, 
and  which  to  anythlufr  else,  with  some  few 
exceptltms.  The  averments  with  reference 
to  the  item  of  ¥4,6S0,  loss  on  rye,  as  against  a 
motion  to  make  definite  and  certain,  are  whol- 
ly Insufficient.  The  defendant  was  entitled 
to  a  definite  statement  in  the  petition  as  to 
what  contract  was  claimed,  and  how  the  lia- 
bility accrued. 

While  counsel  for  Ihe  defendant  Nash  failed 
to  use  the  highest  degree  of  diligence,  we 
think,  under  all  the  facts  stated  In  his  affi- 
davit, the  court  should  have  set  aside  the 
Judgment  and  granted  a  new  trial.   The  in- 


formation obtained  hy  hhn  frmn  the  cksk's 
ofice.  and  the  failure  ot  the  derk  to  said 
hUn  a  copy  of  the  calendar,  quite  naturally 
led  him  to  believe  that  the  case  bad  not  been 
assigned  for  triaL  FlalntUTs  counsel  well 
knew  that  Nash  denied  all  liability  on  tbe 
account.  In  the  exercise  of  a  sound  dlscro- 
tlon,  the  court  ought  to  have  allowed  the  de- 
fendant a  chance  to  be  beard.  The  unom- 
tradicted  statements  In  tbe  affidavit  of  Crans 
also  show  that  there  waa  a  credit  of  flOO 
received  by  the  plaintiffs  after  the  commence- 
ment of  tbe  suit  from  Wilcox*  which  the 
plaintiffs  failed  to  allow.  It  was  mlacondact 
on  their  part  to  take  Judgment  for  the  vb<Ae 
amount  claimed  In  the  original  petltliHi,  wben 
only  a  less  sum  was  actually  due  tbeoL  Tbe 
Judgment  is  reversed,  and  the  cause  remand- 
ed, with  directions  to  set  aside  the  Judgment, 
and  to  sustain  tbe  motion  to  require  the  idaJn- 
tiffs  to  make  their  petition  more  definite  and 
certain. 


HAY  T,  WHITNEY  et  al. 
(Supreme  Court  of  Kansas.    Jan.  8,  1806.) 

HOHBSTRAD— RSSIDINCB  OX  LSASBD  IiANf>— JoiHT 
OCCUFANCT  BT  LB890R  ASD  LSSSEB. 

The  owner  of  an  80-acre  tract  of  land  re- 
sided with  bis  family  on  land,  which  he  occu- 
pied under  a  lease,  having  possession  of  both 
tracts,  but  never  having  resided  on  his  own 
laud.  Such  leased  tract  was  the  homestead 
of  the  lessor,  who  reserved  the  right  of  occu- 
pancy, and  resided  thereon  with  his  family. 
Held,  that  a  claim  of  homestead  as  to  the  80- 
acre  tract  could  not  prevail  as  against  a  cred- 
itor of  the  owner.  On  the  theory  that  he  had  a 
homestead  interest  In  the  leased  tract,  and 
that  such  interest  extended  across  the  line  be- 
tween the  two  tracts,  so  as  to  embrace  both  as 
such  homestead,  as  there  cannot  be  two  home- 
steads, l>etonKinK  tn  different  persoDs,  hi  a 
gie  tract  of  land,  at  the  some  time. 

Error  from  district  court,  Fnmklin  county; 
A.  W.  Benson,  Judge. 

Action  by  Milton  R  Whitney  and  others 
against  E.  K.  Hay  to  nubject  certain  real  estate 
to  the  payment  of  his  debt.  Plalntifl!s  re- 
covered Judgment,  and  defendant  brlnga  enw. 
Affirmed. 

Jdbn  W.  Deford  and  0.  A.  Smart,  for  plain- 
tiff In  error.  D.  H.  Martin  and  Waggener, 
Norton  &  Orr,  for  defendants  in  error. 

PER  GtJItlABI.  Placing  upon  Ibe  facta 
of  this  case  the  best  possible  construction 
for  plaintiff  In  error,  they  show  the  execu- 
tion to  bim  of  a  contract,  by  one  part  of 
which  a  conveyance  was  made  to  him  of 
an  80-acre  tract  of  land,  and  by  another 
part  of  which  a  lease  from  year  to  year 
of  the  other  80  of  the  same  quarter  sec- 
tion was  made  to  bim.  With  his  family 
he  went  into  possession  of  both  bucts, 
but,  by  agreement  with  tbe  lessor,  lived 
In  the  dwelling  house  on  the  leased  land, 
and  occupied  It  with  bis  famfly  for  a  num- 
ber of  years.  Neither  he  nor  any  member 
of  his  family  ever  lived  upon  the  tract  cton- 
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veyed  to  him,  and  a  creditor  now  seeks  Jo 
BQbJect  tract  to  the  payment  of  his 
debt  To  prerent  thts,  a  daba  of  bom*- 
Btead  Interest  is  set  op.  It  cannot  prevail. 
The  only  ground  upon  which  It  can  be  sntftaln- 
ed  Is  that  a  homestead  Interest  eztsted  in  the 
leased  land,  and  extended  across  the  line 
between  It  and  the  deeded  land,  so  as  to 
embrace  both  tracts.  Whether,  under  other 
cfrcnmstances,  a  hi>mestead  Interest  can 
exist  In  leased  lands,  we  need  not  determine. 
It  cannot  exist  In  land  h^d  only  under  a 
contract  of  tenancy  from  year  to  year,  and 
which  Is  also  occupied  as  a  homestead  by 
the  lessor  at  the  same  time.  By  the  terms 
of  the  lease,  the  lessor  preserved  a  continu- 
ing right  of  occupancy  of  the  leased  prem- 
ises, and  he  actually  resided  thereon  with 
his  family,  and  was  ttierefore  unquMtion- 
ably  possessed  of  a  homestead  Interest  In 
such  land.  There  cannot  be  two  home- 
steads In  a  sln^e  tract  of  land  brionglng 
to  different  persons  at  the  same  time.  The 
judgment  of  the  court  below  Is  therefore 
affirmed. 


(89  Kan.  M) 

L0N9  T.  CITY  OF  BUPORIA. 

(Supreme  Court  of  Kansas.   Jan.  8,  189S.) 

UojnoiPAi,  CoKPOHATiONB— Sbwbiu— CotTDBinrA- 
TiOM— Knows  Rksidbnt  Owmbk— iti> 

FARU:4  OWXBR—NoTICK. 

1.  The  term  "known  resident  owner,"  as 
used  in  parai^raph  837  of  the  General  Statutes 
of  1888,  relating  to  the  condemnation  of  a  right 
of  way  for  a  sewer,  indades  a  resident  on  the 
land  affected  by  the  condemnation,  who  hag  so 
resided  for  a  number  of  years  prior  to  the  con- 
demnation; and  aie  fact  of  such  xesidence  will 
be  presnmed  to  be  known  to  the  city  anthori- 
tiea  seeking  to  make  the  coademnation,  and  no- 
tice of  the  proposed  condemnation  moBt  be 
served  on  him  by  the  marahal,  or  he  will  not 
be  bonnd  by  the  award  of  the  appralsns. 

2.  Condemnation  of  the  right  to  flow  sewage 
through  a  river  mnst  be  made  in  the  same  man- 
ner  as  that  of  a  right  to  lay  pipes  or  make 
drains  through  the  intermediate  land  l^ng  be- 
tween the  city  and  the  river;  and  a  known 
resident  owner  of  land  bordering  on  a  nonnavi- 
gable  river,  who  has  not  been  notified  of  the 
condemnation  proceedings,  is  not  bound  by  the 
award  of  the  appraisers,  but  may  niaintam  an 
action  for  damaftes  resulting  to  him  from  the 
pollution  of  the  water  caused  by  the  sewage  dis- 
charged into  the  river,  and  carried  on  and  along 
his  land. 

(Sji!abuB  by  the  Court) 

Error  from  district  court,  Lyon  county;  W. 
A.  Bandolph,  Judge. 

Suit  by  W.  O.  hoag  against  the  city  of  Em- 
poria. From  a  judgment  for  defendant, 
plaintiff  brings  error.  Reversed. 

Buck  &  Spencer  and  E.  N.  Evans,  for  plain- 
tiff In  error.  B.  W.  Cunningham,  for  de- 
fendant In  error. 

ALLEN,  J.  W.  0.  Long  brought  this  suit 
against  the  city  of  Emporia,  alleging  la  his 
petition  that  he  was  the  owner  of  certatai 
lands  therein  described,  and  bounded  by  the 
center  line  of  the  Cottonwood  river;  that  the 


defendant,  a  clt7  of  tlie  second  dass,  had 
constructed  a  seWer  emptying  Into  toe  river 
00  rods  abova  tSie  west  line  ut  tha  i^ntUTs 
land;  that  prior  to  the  constractton  of  the 
sewer  the  river  afforded  an  abnndant  wapjfty 
of  pore  running  water  for  bathing  and  wash- 
ing, and  for  watering  stotAt  and  of  Glean 
and  healthy  Ice;  that  tbfr  construction  of 
the  seww,  and  the  discharge  thereof  into  the 
river,  the  water  had  been  rendered  unfit  for 
such  uses,  and  emitted  unbealtiij  and  tux- 
lous  odors;  that  sneh  fajnrles  were  perma- 
nent, and  to  the  damage  of  the  iMalntiff 
12,200.  The  petition  fnrtoer  alleges  that  toe 
plalntlfl  was  a  resident  «wnw,  In  the  actual 
pomession  of  the  land,  and  Ihat  toe  sewer 
was  coiwtnicted  without  notice  to  him  of  any 
condCTonatton  proceedings,  md  wtthont  uiy 
condemnation  of  the  land  tor  such  uses.  To 
tlris  petltloo  the  defendant  answered— Fhrrt, 
wttb  a  gaieral  denial;  and,  second,  setting 
up  condemnation  proceedings.  The  answei 
states  that  ordinances  for  the  construction  of 
a  system  of  sewerage  were  duly  passed  by 
the  dtf  council,  and  approved  by  the  mayor; 
toat  a  resolutlim  was  duly  passed,  appoint- 
ing three  disinterested  resident  taxpayers  of 
the  city  as  appraisers,  to  a.ppnia^  toe  dam- 
age caused  by  laying  off  and  constructing 
the  sever,  and  connecting  It  wlto  the  Cottm- 
wood  river;  ttiaX  the  aivralsers  were  duly 
sworn;  toat  after  having  given  Ave  days* 
notice  to  toe  official  pnp»  of  the  dty  of  the 
time  and  place  when  and  where  they  would 
convme  to  discharge  their  duties  as  sneh  ap- 
pr^sers,  and  having  posted  a  coi^  of  suA 
notice  at  the  point  when  It  was  proposed  to 
connect  wlto  the  rivw*  five  days  before  such 
condemnation,  toey  proceeded  to  detonrine 
the  damage  which  would  result  to  all  per- 
sons Ify  laying  sneh  sewer  and  connecting 
the  same  wlto  the  river;  that  toey  duly  re- 
ported their  doings  to  the  county  clerit,  and 
filed  a  copy  of  thdr  report  with  the  county 
treasurer;  that  no  appeal  was  ever  taken 
from  toe  appraisement;  and  toat  toe  seww 
was  afterwards  constructed  In  accordance 
wlto  the  ordinances  and  Condemnation  there- 
under. ▲  copy  of  toe  refkort  of  the  commis- 
sioners was  attached  to  the  answer,  showing 
that  toey  had  proceeded  to  apinnise  toe  dam- 
ages caused  by  Mying  oCF  toe  right  of  way, 
and  laying  the  sewer  plp^  and  connecting 
the  same  wito  toe  river;  that  they  went  to, 
upon,  and  along  the  right  of  way,  and  along 
the  Cottonwood  river,  and  viewed  and  to- 
spected  the  same;  that  toey  a)M>ral8ed  the 
damages  caused  to  each  and  every  person 
by  laying  off  the  right  of  way,  and  htylng 
the  sewer,  and  oonnectltv  toe  same  wlto  the 
river,  and  allowed  damages  to  persons  there- 
in named.  But  neither  toe  plaintiff  nor  his 
land  was  named  in  the  report,  vrtdch  con- 
tains this  statement:  *'No  other  poson, 
throu^  or  along  whose  land  toe  Cottonwood 
river  runs,  win  be  damaged  by  the  laying  off 
of  said  right  of  way,  and  laying  sewer 
pipes  toeraln,  and  connecting  toe  same  wlto 
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the  Cottonwood  river."  The  plaintiff  de- 
murred to  the  second  defense  on  tbe  general 
ground,  and  this  demurrer  was  overruled  by 
the  court.    Error  Is  assigned  on  this  ruling. 

We  deem  it  necessary  to  consider  only  a 
single  proiwsition  discussed  by  counsel.  Par- 
agraph 837  of  the  General  Statutes  of  18S9 
regulates  the  manner  of  making  condemna- 
tion for  a  right  of  way  for  pipes  and  drains, 
and  connecting  the  same  with  a  river,  and 
contains  this  provision:  "The  city  marshal 
shall  serve  notice  upon  each  known  resident 
owner  of  land  to  be  taken,  and  notice  for 
five  days  prior  to  such  condemnation  shall  be 
posted  at  the  point  where  it  Is  proposed  to- 
connect  with  such  creek,  ravine,  or  river." 
Notice  of  the  condemnation  was  published  in 
a  newspaper,  and  posted  at  the  mouth  of  the 
sewer,  fn  the  manner  required,  but  no  notice 
was  served  on  the  plalntUf  by  the  marshal. 
The  plaintiff  claims  that  this  notice  la  juris- 
dictional, and  that  no  valid  condemnation 
could  be  made  without  it.  In  answer  to 
this.  It  Is  said  on  behalf  of  the  defendant: 

1.  That  It  Is  not  shown  that  the  plaintiff 
was  a  known  resident  owner.  Tbe  allega- 
tions of  the  petition  are  that  he  was,  and  for 
more  than  five  years  had  been,  In  the  actual 
possession,  and  the  resident  owner,  of  tbe 
land  described  in  the  petition.  This  seems 
to  be  a  sutncient  statement  that  he  was  a 
known  residryit  owner.  The  term  "resident 
owner"  would  seem  to  mean  the  owner  re- 
siding on  the  land  sought  to  be  taken;  other- 
wiae  there  is  nothing  to  Indicate  what  the 
word  "reslclent"  would  signify.  Where  the 
owner  resides  on  the  land,  we  think  that  It 
must  be  presumed  that  he  Is  known,  and  that 
it  Is  not  for  the  city,  or  the  commissioners  it 
appoints  to  make  condemnation,  to  say  that, 
although  he  resided  on  the  land,  they  yet  did 
not  know  it. 

2.  Assumhig  that  Long  was  a  known  resi- 
dent owner,  counsel  for  the  city  contends 
that  he  was  not  the  owner  of  land  taken,  for 
the  city  did  not  enter  on  his  land.  Xo  ditches 
were  dug  through  It.  No  pipes  were  laid 
across  it.  He  whb  a  riparian  proprietor,  but 
the  river  flowed  on  after  the  construction  of 
the  sewer  the  same  as  before,  and  he  was 
left  with  all  his  property  Intact.  This  argu- 
ment has  no  tendency  to  relieve  the  city.  If 
the  condemnation  proceedings  are  of  any  va- 
lidity as  against  the  plalntlfT.  it  Is  l>ecause 
the  city  took,  through  such  proceedings,  a 
right  to  flow  Its  sewage  down  the  river,  over 
the  plaintiff's  land.  If  the  plaintiff's  estate 
was  not  diminished  by  the  condemnation  pro- 
ceedings, and  rendered  servient  to  the  rights 
of  the  city  to  discharge  Its  sewage  through 
the  river,  the  city  took  nothing,  and  the 
plaintiff  lost  nothing.  If  this  contention  be 
sonnd.  there  has  been  no  condemnation,  and 
the  plaintiff  Is  entitled  to  recover,  at  least, 
for  damages  sustained  up  to  the  time  of  the 
commencement  of  the  snlt.  The  sound  con- 
struction of  the  statute,  however,  would  seem 
to  be  that  the  ci^  may  condemn,  not  merely 


a  route  necessary  for  connections  with  the 
river,  but  the  right  to  discharge  the  sewage 
into  the  river.  The  argument  of  counsel, 
that,  if  the  plaintiff  may  recover  where  his 
land  has  not  been  duly  condemned,  every  ri- 
parian proprietor  below  him,  even  to  the 
Gulf  of  Mexico,  may  also  recover.  Is  without 
force.  We  have  nothing  to  do  with  the  prac- 
tical question  as  to  how  far  tlie  stream  may 
be  contaminated  by  this  sewer  to  such  an 
extent  as  to  warrant  the  recovery  of  dam- 
ages. The  averments  of  the  petition  show 
that  the  water  passing  through  tbe  plaintiff's 
land  was  contaminated  to  such  an  extent  as 
to  render  it  unBt  for  use.  It  does  not  admit 
of  doubt  that  this  was  an  injury  to  him  and 
to  his  laud.  For  this  Injury  he  Is  entitled  to 
recover,  unless  the  city,  througb  condemna- 
tion proceedmgs,  has  cut  off  his  right  to 
claim  such  damages.  It  will  not  do  to  say 
that  the  proceeding  to  determine  the  rights 
of  a  riparian  proprietor  owning  laud  adjofn- 
ing  a  water  course  Into  which  the  sewage 
Is  emptied  Is  essentially  different  in  any  par- 
ticular from  that  provided  for  condemning 
the  route  along  which  pipes  are  to  be  laid. 
In  each  case  the  city  seeks  to  obtain  a  right 
it  does  not  possess  without  such  proceedings. 
Wherever  a  valid  condemnation  Is  made,  and 
no  appeal  Is  taken,  the  right  to  maintain  an 
action  for  damages  is  cut  off.  But,  to  make 
the  condemnation  effectual,  every  essential 
requlreniput  of  the  statute  must  be  complied 
with.  One  of  these  essentials  Is  that  notice 
shall  be  given  to  known  resident  owners  of 
land  affected.  The  plaintiff  was  a  known 
resident  owner,  and  no  notice  was  given  to 
him.  He  la  not  bound  by  the  award,  and 
was  under  no  obligation  to  appeal  from  It. 
because  he  was  not  a  party  to  it.  The  judg- 
ment is  reversed,  and  the  canse  remanded, 
with  directions  to  sustain  the  demurrer.  All 
the  Justices  concurrlDg. 

m  KsB.  7TS) 

QUINTOX  T.  DUREIN. 
(Sunreme  Conrt  of  Kansas.    Jan.  8,  1806.) 

CONSTRUCTIVB  SEHVICE-OPBSIXO  OV  JODOHEKT^ 
SCFFICIBNCT  OP  APPLICATIOX. 

Defendant.  flBfiinst  whom  a  jodgment  had 
hccD  remk'rwl  on  ooiistnictivo  service.  alicKf^ 
thv  teiulcr  of  the  amount  due  before  suit 
hrouKht,  and  that  plaintiff  failed  to  give  in  for 
taxation,  for  three  succ-fssive  years,  the  note 
on  which  the  judfcuieut  was  obtained.  Hrhi. 
that  the  ju(l)jineiit  should  be  opened,  under  Codo 
Civ,  Proc.  8  77,  providiiiK  for  an  opening  of  a 
judgment  rendered  on  service  by  publication, 
on  showing  that  defendant  had  no  actaal  notice 
of  tbe  action,  and  "filing  a  full  answer." 

Error  from  district  court,  Trego  county; 
J.  B.  Larimer,  Judge  pro  tem. 

Application  by  Frank  Dnreln  to  open  a 
Jmlgment  obtained  by  Frank  C.  Quinton. 
The  application  was  denied,  and  applicant 
brings  error.  Ileversed. 

Martin.  IJttle  &  Boyle,  for  plaintiff  in 
error.  S.  B.  Jsenhart,  for  defendant  In  er- 
ror. 
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PER  CURIAM.  Tbla  was  an  application 
to  open  a  Judgment  obtained  upon  construc- 
tive aerrlce  only,  and  to  be  let  In  to  defend. 
The  application  was  made  in  good  time, 
and  an  answer  was  filed  ebowlng  that  the 
defendant  bad  no  actual  notice  of  the  pro- 
ceedings, alleging  a  tender  of  the  amount 
due  prior  to  the  commencement  of  the  pro- 
ceedings, and  also  alle^ng  that  the  plaintiff, 
who  was  a  resident  of  Shawnee  county, 
though  temporarily  absent  therefrom,  with 
the  willful  purpose  of  escaping  taxation  on 
the  note  and  mortgage  upon  which  Judg- 
ment was  obtained,  bad  failed  and  refused 
to  give  them  In  for  taxation  for  the  years 
1S91.  1802,  and  1893,  and  that  they  had 
not  been  taxed  elsewhere  during  that  time. 
The  answer  was  VMified,  and  no  counter 
affldavits  were  filed  by  the  plaintiff.  The 
averments  of  the  answer  must  be  accepted 
as  true,  and  from  the  record  It  appears  that 
the  defendant  set  up  at  least  a  partial  de- 
fense, and  brought  himself  clearly  within 
the  provisions  of  section  77  of  the  Code 
of  Civil  Procedure.  He  was  therefore  en- 
titled, as  a  matter  of  right,  to  have  the 
judgment  opened  up,  and  to  be  let  in  to 
defend.  The  Judgment  of  the  district  court 
will  be  reversed,  and  the  cause  remanded, 
with  direction  to  open  up  the  Judgment  and 
allow  the  defendant  to  make  a.  defense. 


(S«  Kan.  55) 

NEW  HAMPSHIRE  BAN^KING  C».  r.  BALL 
et  al. 

(Supreme  Court  of  Kansas.   Jan.  8,  1888.) 
Gonm— JoEismonoH— RartmiL  to  Allow  Dib- 

MBSAL. 

After  motion  to  dismiH  plaintiff,  the 
court  loses  jurisdiction  of  the  parties  and  the 
Kubject-matter. 

Error  from  district  court,  Kingman  coun- 
ty; W.  O.  Bashore,  Judge. 

Action  by  the  New  Hampshire  Banking 
Company  against  William  Ball  and  others 
to  foreclose  a  mortgage.  There  was  a  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror. Reversed. 

Adams  &  Adams  and  Geo.  L.  Hay,  for 
plaintiff  In  error.  C.  W.  Falrchild,  for  de- 
fendants In  error. 

PER  CURIAM.  The  plaintiff  In  error  sued 
to  foreclose  a  mortgage  on  real  estate.  One 
of  the  defendants  died,  and  an  order  of  re- 
vivor was  procured.  The  defendants  moved 
to  dismiss  with  prejudice  to  a  future  action, 
because  the  order  of  revivor  was  Irregularly 
obtained,  and  because  the  time  for  relnstitu- 
tlon  of  the  suit  was  barred  by  statute.  Pend- 
ing the  decision  of  this  motion  the  plaintiff 
offered  to  dismiss  the  action  without  preju- 
dice to  the  institution  of  a  new  one,  which 
the  court  refused  to  allow  It  to  do,  and  evi- 
dence was  then  taken  on  defendants'  motion 
to  dismiss  with  prejudice.   This  motion  was 


sustained.  Error  was  prosecuted  to  this 
court,  from  these  proceedings,  and  the  Judg- 
ment reversed.  Banking  Co.  v.  Ball,  57  Kan. 
812,  48  Pac.  187.  WhUe  the  case  was  pend- 
ing in  this  court  the  plaintiff  brought  another 
action  for  the  foreclosure  of  Its  mortgage. 
To  this  action  the  proceedings  and  judgment 
had  on  the  hearing  of  the  first  action  were 
Interposed  In  bar.  The  plea  of  res  adjudl- 
cata  was  sustained,  from  which  the  plaintiff 
again  prosecuted  error  to  this  court. 

As  held  on  the  former  hearing,  the  right  of 
the  plaintiff  to  dismiss  Its  action  was  abso- 
lute. The  question  now  presented  is  wheth- 
er the  order  refusing  the  dismissal  was  non- 
Jurisdictlonal.  We  think  it  was.  When  the 
motion  to  dismiss  was  made,  and  called  to 
the  attention  of  the  court,  Its  Jurisdiction 
over  the  parties  and  the  subject-matter  of 
the  action  was  at  an  end  for  all  purposes,  ex- 
cept to  render  and  enter  a  formal  order  of 
dismissal.  There  are  two  cases  which  may 
seem  to  militate  against  these  views,  but  the 
facts  of  both  of  them  are  quite  dissimilar. 
Oberlander  v.  Oonfrey,  38  Kan.  4G2,  17  Pac. 
88;  Allen  v.  Dodson.  39  Kan.  220,  17  Pac. 
667.  In  neither  of  these  cases  was  the  mo- 
tion to  dismiss  called  to  the  attention  of  the 
court,  so  as  to  Invoke  its  action  and  termin- 
ate Its  Jurisdiction.  In  one  of  them  the  mo- 
tion to  dismiss  was  merely  filed  among  the 
papers.  In  the  other  the  plaintiff  noted  his 
dismissal  on  the  appearance  docket  The 
theory  of  these  oases  Is  that  while  the  plain- 
tiff may,  as  a  matter  of  right,  dismiss  his  ac- 
tion, he  most  do  so  In  accordance  with  regu- 
lar forms  of  procedure,  falling  to  observe 
which  the  court  retains  Jurisdiction.  The 
court,  however,  cannot  retain  jurisdiction  if 
the  plaintiff  dismisses  In  compliance  with 
prescribed  forms,  and  gives  It  an  opportun- 
ity to  note  the  withdrawal  of  the  party  from 
Its  Jurisdiction.  The  statute  gives  to  the  one 
who  Infftltutes  the  action  an  absolute  right 
to  withdraw  from  the  Jurisdiction  he  had  In- 
voked, if  he  desires  to  do  so,  and  will  signify 
his  desire  In  the  proper  way.  The  judgment 
of  the  court  below  is  therefore  reversed  for 
proceedings  In  accordance  with  this  opinion. 


(99  Kan.  S3) 

ST.  LOUIS  &  S.  P.  RY.  CO.  v.  SHKRLOOK. 

(Supreme  Court  of  Kansas.    Jan.  8,  180S.) 
Carribbb— Live-stock  Shifmbnt— LimriMo  Lia- 

BILITV. 

The  common  law  imposes  upon  railroad 
companies,  as  common  carriers,  tbe  obligatlou 
to  pay  in  full  for  property  lost  by  them,  which 
they  have  undertaken  to  transport,  or  dam- 
ages to  the  extent  ot  the  injuries  such  property 
may  hare  sustained.  Section  13.  c.  124,  Laws 
1883  (section  17,  c.  69,  Gen.  St  18&7>.  prohibits 
railroad  companies  from  changing  or  limiting 
their  common-law  liability,  except  by  regula- 
tion or  order  of  the  hoard  of  railroad  commis- 
sioners. Beld,  that  a  stipulation,  in  a  contract 
for  the  shipment  of  live  stock,  limiting  the 
amount  for  which  the  rnilroad  company  slvall 
be  liable  in  case  of  loss  or  injury,  made  with- 
out the  permission  or  order  of  tbe  tKiard  ot  rail- 
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road  commisBionera,  !■  hiTalid,  and  cannot  be 

enforced. 
(Syllabiu  hr  the  Court) 

Error  from  district  court,  Wilson  coiukty; 
li.  StlllweU,  Judge. 

Action  by  William  Sherlock  against  the 
St  Louis  &  San  Francisco  Railway  Company 
for  damages.  From  a  judgment  for  plain- 
tiff, defendant  brings  error.  Affirmed. 

J.  W.  Gleea  and  C.  Hamilton  {Gleed,  Ware 
&  Gleed,  of  counsel),  for  plaintiff  In  error. 
0.  S.  Heed,  for  defendant  In  error. 

DOSTER,  C.  J.  The  defendant  In  error 
shipped  his  race  horses  over  the  line  of  rail- 
way of  plaintiff  In  error  from  Fredonia  to 
Pittsburg,  Kan.  At  the  Intermediate  station 
of  Columbus,  the  train  upon  which  the  ani- 
mals were  carried  negligently  collided  with 
another  train  of  the  plaintiff  in  error.  The 
horses  were  Injured,  as  a  result  of  the  colli- 
sion. A  suit  for  damages  was  Instituted, 
and  a  verdict  and  judgment  for  plaintiff 
were  rendered.  From  tbte  Judgment  the 
defendant  below  prosecutes  error  to  this 
court  The  claims  of  error  are  based  solely 
upon  Instructions  given,  and  requests  for  In- 
structions refused.  These  inatructlons  and 
refusals  to  Instnu.>t  Involve  an  Interpretation 
of  the  contract  of  shipment  entered  Into  be- 
tween the  parties,  and  a  confrtroctlon  of  the 
law  relative  to  contractual  limitations  upon 
the  liability  of  railroad  companies  as  com- 
mon carriers. 

The  defendant  In  error  engaged  a  car  of 
the  company's  agent  for  the  shipment  of  his 
horses,  and  executed  with  the  agent  an  ordi- 
nary shipping  contract  on  one  of  the  com- 
pany's usual  printed  forms.  Prefixed  to  this 
contract  and  at  the  top  of  the  same  sheet, 
was  some  other  printed  matter,  In  the  fol- 
lowing form:  "Form  34^  St  Louis  &  San 
Francisco  Railway  Company.  Rules  and 
Regulations  for  the  Ttans[>ortatlon  of  live 
Stock.  Live  stock,  L.  C.  L.,  of  all  kinds,  at 
the  following  estimated  weights:  One  horse 
(gelding  and  mare)  or  pony,  mule,  or  homed 
animal,  2,000  lbs,;  two  animals,  3,600  lbs.; 
three,  S,000  lbs.;  each  additional  animal,  1,- 
000  lbs.  Bulls,  2,000  lbs.  eadi.  Burros,  750 
Ibe.  each.  Calves  (under  1  year),  BOO  lbs. 
each.  Colts  (under  1  year),  750  lbs.  each. 
Cow  and  calf  together,  2,500  lbs.  Goats  in 
crates,  estimated  weight  200  lbs.  each. 
Hogs,  actual  weight  Mare  and  colt  (colt  un- 
der 1  year)  together,  2,500  lbs.;  each  addi- 
tional colt  (under  1  year  old),  500  lbs.  Sheep, 
200  lbs.  each.  Stallions  or  jacks,  3.000  lbs. 
each.  In  case  the  owner  or  conslguor  agrees 
to  save  the  St  Louis  &  San  Francisco  Kail- 
way  C>>mpany  from  liability  for  any  or  all 
of  the  causes  enumerated  In  the  following 
contract  and  also  ogrocs  to  load,  unload, 
feed,  water,  and  attend  to  the  stock  him- 
self, etc.,  as  specified  therein,  the  special 
rates  of  tariff  based  on  such  contract  will 
be  given.  The  Bald  St  Louis  &  Saa  Fran- 


cisco Railway  Company,  as  aforesaid,  will 
not  assume  any  liablUtjr  in  excess  of  tiie  fol- 
lowing valuation  by  shippers:  Sach  horse 
or  pony  (gelding,  mare,  or  stallion),  mule  or 
jack,  $100;  each  ox  or  bull,  $50;  each  cow, 
$30;  each  calf,  $10;  each  bog,  flO;  each 
sheep  or  goat  Where  the  declared  value 
exceeds  the  above,  an  addition  of  25  per 
cent,  will  be  made  to  the  rate  for  each  100 
per  cent,  or  fraction  thereof,  of  additional 
declared  valuation  per  head.  Antn^^iH  ex- 
ceeding In  value  $800  per  head  will  be  taken 
only  by  special  arrangement"  Immediately 
below  the  above  rules  and  regulations  was 
the  contract  proper,  in  the  following  form: 
"Live-stock  Contract  No.  oC  Cars,  16,3SB. 
Initials,  A.  F.  Fredonia,  Kas.,  Station,  Aug. 
14, 1862.  This  agreement  made  between  the 
St  Louis  &  San  Francisco  Ry.  Co.,  of  the 
first  part  and  Wm.  Sherlock,  of  tbe  second 
part  wltnesseth:  That  whereas,  the  said 
St.  Louis  &  San  Francisco  By.  Co.,  as  afore- 
said, transports  live  stock  only  as  per  above 
rules  and  regniatltnis:  Now,  In  ooosidera- 
tlon  that  the  said  party  of  the  first  part  will 
transport  for  the  party  of  tbe  second  part 
one  car  loads  of  horses  to  Pittsburg,  Kan- 
sas, station,  at  the  rate  of  26.75  dollars  per 
car  load,— the  same  being  a  special  rate, 
lower  than  the  r^ular  rates  meDUoned  in 
their  tariff,— the  said  party  of  tbe  second 
part  hereby  releases  said  party  of  the  first 
part  from  the  liability  of  a  common  carrier 
in  the  transportation  of  said  stock,  and 
agrees  that  such  liability  shall  be  only  tbat 
of  a  private  carrier  for  hire,  and  from  any 
liability  fior  any  delay  In  shipping  said  stock 
after  the  delivery  thereof  to  the  agent  of 
said  party  of  the  first  part  or  for  any  d^ay 
in  receiving  the  same  after  being  tendered 
to  said  agent  The  evidence  that  the  said 
party  of  the  second  part  after  a  full  under- 
standing thereof,  assents  to  all  tbe  condi- 
tions of  the  foregoing  contract  is  bis  sig- 
nature hereto.  J.  D.  LIngenfelter,  agent  for 
St.  Louis  &  San  Francisco  Railway  Com- 
pany. Wm.  Sherlock,  Shipper.  Witness:  J. 
W.  LIngenfelter.  (To  be  other  than  either 
of  the  contractors.)   Executed  in  duplicate." 

It  is  contended  on  behalf  of  the  plaintiff  In 
error  that  the  declaration  made  In  the  con- 
tract proper,  above  quoted,  that  the  railway 
company  "transports  live  stock  only  as  per 
above  rules  and  regulations"  incorporated 
such  rules  and  regulations,  by  the  reference 
thereto,  Into  the  contract  of  shipment  and 
thereby  charged  the  shipper  with  notice  tbat 
the  comimny  asmmed  on^  a  limited  liability 
tot  the  payment  of  losses.  If  any  occurred, 
unless  the  valne  of  the  animals  shipped  was 
specially  stated  to  exceed  the  schedule  rate, 
and  that  the  failure  of  the  shipper  to  declare 
the  value  of  bis  animals  to  be  greater  tban 
the  limited  sum  named  Implied  bis  assenf  to 
the  company's  declaration  of  limited  liabil- 
ity; and  it  Ifl  forcibly  contended  that  Inas- 
much as  the  transportation  charges  were 
properly  based,  in  part^  nptm  tbe  scbedole 
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Taiue  of  the  animals  Shipped,  the  contract  of 
limited  liability  was  one  reasonable  and  Just 
to  make.  Well-consldered  cases  have  held 
that  matter  not  printed  or  wrHten  in  the  In- 
strument to  which  the  shipper  affixes  his  alg- 
nature,  but  referred  to  as  appended  to  It,  or 
to  be  found  on  the  back  of  it,  cannot  be  thus 
Incorporated,  by  such  reference,  as  an  inte- 
gral part  of  the  contract,  Ormsby  t.  Rail- 
road Co.,  4  Fed.  710;  Rnllroad  Co.  v.  Manu- 
facturing Co.,  16  Wall,  319.  We  may,  how- 
ever, for  the  purposes  of  the  law  as  we  find 
It,  concede  the  correctness  of  the  Interpreta- 
tion which  plaintlir  in  error  places  upon  the 
contriict  In  question,— concede  that  the  con- 
tract proper  Incorporates,  by  reference  there- 
to, the  printed  rules  and  regulations,  and 
that  the  two.  In  combination,  make  but  a 
single  Instrument.  l*he  common  law  Imposes 
upon  a  common  carrier  the  obligation  to 
safely  transport  and  deliver  the  goods  of  th~e 
public  generally,  and,  for  a  failure  to  do  so, 
compels  It  to  respond  In  damages  to  the  ex- 
tent of  the  losses  sustained.  These  rules  of 
duty  and  liability  are  fixed  In  conslderatlonfl 
of  public  good,  and  do  not  arise  ex  contractu. 
The  policy  of  the  law  attaches  the  obligation 
and  responsibility  In  question  to  the  office  or 
calling  of  the  common  carrier.  The  services 
of  a  carrier  are  of  a  necessitous  character, 
and  are  In  constant  demand  by  the  general 
public.  Therefore  the  duty  of  performance 
upon  the  part  of  those  who  undertake  the 
business  of  carriage  Is  In  the  nature  of  a 
■public  office  or  trust  When  the  business 
of  carriage  started  upon  the  growth  which 
has  reached  Its  present  magnitude,  and  be- 
gan to  be  monopolized  by  large  incorporated 
companies,  contractual  devices  were  resorted 
to  for  the  purpose  of  mitigating  the  rigor 
Willi  which  the  common  law  held  the  carriers 
to  accountability  for  the  full  measure  of  loss- 
es sustained.  Among  the  first  of  such  de- 
vices were  posted  notices  that  the  carrier 
assumed  a  conditional  or  partial  liability 
only,  which  the  shipper  wBs  presumed  to 
have  seen  and  assented  to.  This  w^as  sooh 
after  superseded  by  stipulations  to  the  same 
effect  Inserted  In  the  contract  of  shipment,  or 
otherwise  specially  brought  to  the  shlpjMjr's 
notice.  Ray,  Neg.  Imp.  Duties  (Freight 
Carr.)  c.  2.  The  question  whether,  upon 
common-Taw  principles,  a  common  carrier 
may  stipulate  with  the  shipper  for  exemp- 
tion from  Its  common-law  liabilities,  Is  a 
vexatious  and  confusing  subject  of  contro- 
versy In  the  courts.  By  some  It  Is  held  that 
the  public  nature  of  the  business  of  carriage 
Imposes  the  obligations  named  upon  those 
who  assume  the  conduct  of  such  business, 
from  which  they  can  relieve  themselves  by 
no  act  of  their  own;  that  such  obligations 
are  conditions  annexed  to  the  office,  from 
which  the  carder  can  be  exempted  only  by 
legislative  ennclment.  Otlier,  and  pprliaps  a 
greater  number  of,  cases  hold  that,  while 
the  law  will  not  permit  the  carrier  to  con- 
tract for  immunity  from  the  consequence  of 


Its  own  n^Ugence,  It  will  allow  It  to  agree 
with  the  shipper  upon  the  extent  of  its  lia- 
bility In  case  of  loss  by  the  acts  of  others,  or 
its  own  nonuegllgent  accldwits.  AuU  still 
others  hold  that,  while  It  may  not  stipulate 
for  total  exemption  from  liability  for  its  own 
negligence.  It  may  nevertheless,  as  in  the 
case  of  the  Insurance  feature  of  Its  obliga- 
tion, agree  upon  the  extent  of  Its  liability  In 
case  of  loss  or  Injury  through  Its  own  neg- 
ligence. However,  It  Is  held  by  all  the  courts 
which  admit  the  right  to  stipulate  for  a  lim- 
ited liability  that  the  terms  of  the  contract 
must  be  proposed  by  the  carrier  In  under- 
standable language,  be  fair  and  reasonable 
between  the  parties,  and  be  accepted  by  the 
shipper  without  the  practice  upon  him  tt 
fraud  or  Imposition.  What  the  common  law 
In  question  really  Is,  has  been  a  subject  of 
contrary  opinion  in  this  state.  Express  Co. 
V.  Foley,  46  Kan.  467-472,  26  Pae.  666.  It  is 
not  necessary,  however,  for  us  to  undertake 
to  determine  it  What  has  been  said  as  to 
the  divergent  views  of  the  courts  has  been 
by  way  of  introduction  to  a  statement  of  the 
legislative  enactment  of  this  state,  which 
determines  for  us  the  rule  of  decision  to  be 
made.  Section  18,  c.  124,  Laws  18S3  (sec- 
tion 17,  c.  69,  Gen.  St  1S07),  declares  It  in  a 
single  and  emphatic  sentence.  "No  railroad 
company  shall  be  permitted,  except  as  other- 
wise provided  by  regulation  or  order  of  the 
board  Pof  railroad  commissioners],  to  change 
or  limit  its  common-law  liability  as  a  com- 
mon carrier."  The  commoo-Iaw  liability  of 
railroads  as  common  carriers  was  to  make 
the  shipper  whole,  by  payment  In  full  for 
property  lost  or  damages  to  the  extent  of 
the  Injuries  sustained.  If  formerly  this  lia- 
bility could  be  limited  by  contract  with  the 
shipper,  it  can  be  done  so  now,  as  a  matter 
of  legal  right,  only  by  the  permission  or  or- 
der of  the  board  of  rallroBd  commissioners. 
No  such  order  or  permission  has  been  given; 
at  least  the  giving  of  It  is  not  claimed.  The 
Judgment  of  the  court  below  is  therefore  af- 
firmed. 


(»Kan.  83) 

RIERSOX  V.  ST.  LOUIS  &  S.  F.  RT.  00. 

(Supreme  Court  of  KaDsas.    Jan.  8,  1808.) 

Railroads  —  Pcblio  Lands  —  Riobt  of  Wat- 
La  md  Oravt. 

1.  The  lands  which  the  Great  and  Little 
Osage  Indians  ceded  to  the  United  States  by  the 
second  article  of  the  treaty  concluded  Septem- 
ber 29,  1865,  are  public  lands,  within  the  menn- 
ing  of  "An  act  granting  to  railroada  the  right 
of  way  through  the  public  lands  of  the  United 
States,"  approved  March  3,  1875;  and,  where 
a  railroad  company,  with  a  view  of  obtaining 
a  right  of  way  over  such  lands,  made  compli- 
ance with  the  reqairementa  of  the  act  before  a 
flale  or  disposal  of  the  lands  by  the  United 
States,  it  acquired  a  right  of  way  for  its  rail- 
road. 

2.  Where  the  secretary  of  the  interior  hns  de- 
cided that  a  railway  comiMUiy  is  entitled  to  a 
grant,  and  has  approved  a  map  and  profile  pre- 
sented on  iKhalf  of  the  company,  it  may  be  pre- 
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samed  tliat  the  preliminary  steps  necessary  to 
snch  decision  and  approval  have  been  taken. 
(Syllabus  by  the  Court) 

Eirror  from  district  court,  Greenwood  coan- 
ty;  C.  W.  Slilnn,  Judge. 

Action  by  Winston  Rierson  against  the  St 
Louis  St  San  Francisco  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

Hodgson  &  Hodgson,  for  plalntUf  in  errw. 
0.  Hamilton,  John  L.  Hunt,  and  J.  W.  Oleed 
(Gleed,  Ware  &  Gleed  and  D.  Palmw,  of  conn* 
■el),  for  defendant  in  error. 

JOHNSTON,  J.  This  was  an  action  by 
Winston  Rierson  to  recover  from  the  railway 
company  a  strip  of  land  which  had  been 
used  as  a  right  of  way  for  Its  railroad  since 
the  early  part  of  the  year  1880.  The  land 
over  which  the  right  of  way  was  located  was 
a  part  of  that  ceded  to  the  United  States  by 
the  Great  and  Little  Osage  Indians  through 
the  treaty  concluded  on  September  29,  1865, 
and  proclaimed  by  the  president  on  January 
21,  1867.  With  a  view  of  purchasing  the 
land  from  the  United  States,  Rierson  settled 
upon  it  In  September,  1880,  some  time  after 
the  right  of  way  was  granted,  and  the  rail- 
road was  In  operation  over  the  land  in  ques- 
tion. On  June  6,  1888,  Rierson  received  from 
the  United  States  a  patent  for  the  land  set- 
tled upon,  DO  exception  being  made  of  the 
easement  for  right  of  way,  and  he  has  been 
coDtlnuously  In  the  possession  of  the  land 
since  that  time,  except  the  pert  used  as  the 
right  of  way.  The  St  Louis,  Wichita  & 
Wesrtern  Railway  Company  was  duly  Incor- 
porated In  1879,  and  in  August  and  Septem- 
ber of  that  year  it  surveyed  Its  road  and  lo- 
cated its  right  of  way  over  the  lands  In  con- 
troversy, and  in  March,  1880,  completed  the 
construction  of  Its  railroad  across  the  same. 
Prior  to  March  16,  1880,  the  railway  com- 
pany proceeded  to  obtain  a  right  of  way 
over  the  land  in  accordance  with  the  require- 
ments of  "An  act  granting  to  railroads  the 
right  of  way  through  the  public  lands  of  the 
United  States,"  approved  March  8.  187S,  by 
filing  a  copy  of  its  articles  of  incorporation 
and  due  proofs  of  its  organization  thereunder; 
all  of  which  were  duly  approved.  Subse- 
quently, and  before  June  1,  18SS,  the  com- 
pany filed  a  map  and  profile  of  its  road,  and 
on  the  day  last  mentioned  they  were  Rp> 
proved  by  the  scCTetary  of  the  interior.  The 
railway  company  contlnaed  to  operate  Its 
railroad  until  the  transfer  at  the  &ime,  to- 
gether with  all  its  property  and  franchises, 
to  Its  successor,  the  St  Louis  &  San  Fran- 
cisco Railway  Company,  which  since  that 
time  has  continuously  operated  the  railroad. 
The  trial  court  found  that  the  railway  com- 
pany acquired  lis  right  of  way  by  the  pro- 
ceedings taken  In  18S0,  and  that  Rierson  took 
bis  title  from  the  United  States  subject  to 
the  easement  which  the  company  had  previ- 
ously acqalred. 


In  our  view,  a  correct  conchislon  was  reach- 
ed. According  to  the  findings  of  the  trial 
court,  the  rights  of  the  railway  company 
were  acquired  t>efore  settlement  was  made 
on  the  land  by  the  plaintiff,  or  any  rights 
therein  were  obtained  by  him.  He  insists 
that  this,  with  other  findings.  Is  not  support- 
ed 1^  the  testimony,  but,  as  the  case-made 
does  not  show  that  It  contains  all  the  evi- 
dence, we  must  accept  the  facts  as  stated  la 
the  findings. 

There  Is  a  contention  that  the  lands  ceded 
are  not  public  lands,  within  the  meaning  of 
the  act  under  which  the  railway  company 
claims  to  have  acquired  its  rights,  and  there- 
fore no  right  of  way  was  ever  obtained  by  It 
As  will  be  observed,  the  lands  were  ceded  to 
the  United  States  to  be  surveyed  and  sold 
under  the  direction  of  the  commissioner  of 
the  general  land  office  at  a  price  not  less 
than  $1.25  per  acre,  as  other  lands  are  sur- 
veyed and  sold,  under  such  rules  and  regula- 
tions as  the  secretary  of  the  interior  sboold 
from  time  to  time  pre8crib&  The  proceeds 
of  the  sale,  less  the  expenses  Incurred,  were 
to  be  placed  In  the  treasury  of  the  United 
States  to  the  credit  of  the  Indians,  and  wera 
to  be  thereafter  expended  for  purposes  men- 
tioned in  the  treaty.  There  was  a  provision 
that  the  Indians  should  remove  from  the  ced- 
ed lands  within  six  months  after  the  ratifica- 
tion of  the  treaty,  and  should  settle  upon 
their  diminished  iBservatlon.  The  Indians 
having  surrendered  the  right  ot  occupancy, 
and  ceded  their  lands  to  the  United  States, 
with  power  of  sale  and  disposal,  there  can 
be  no  doubt  that  the  general  government  had 
power  to  grant  a  right  of  way  over  the  lands. 
By  the  act  of  March  3,  1875,  It  was  enacted 
"that  right  of  way  through  the  public  lands 
of  the  United  States  is  hereby  granted  to  any 
railroad  company  duly  organised  under  the 
laws  of  any  state  or  territory,"  etc.  1  Snpp. 
Rev.  St  1891,  p.  91.  Can  the  ceded  lands  be 
r^rded  as  public  lands  within  the  meaning 
of  this  act?  It  has  been  held  that  "the 
words  'public  lands'  are  habitually  used  la 
our  l^lslatlon  to  describe  such  as  are  sub- 
Ject  to  sale  or  other  disposal  under  general 
laws."  Ncwhall  v.  Sanger,  92  U.  S.  7(33; 
Bardon  t.  Railroad  Co.,  145  U.  &  535,  12  Sup. 
Ct  85C.  By  the  terms  of  the  treaty  the  ceded 
lands  were  to  be  sold  by  the  United  Stait-s 
as  other  public  lands  were  sold,  and,  as  they 
must  be  sold  under  general  laws  and  rela- 
tions, they  fall  fairly  wtthhi  the  deflnltion 
of  public  lands  given  by  the  supreme  court 
of  the  United  States.  See,  also,  Roberts  x, 
RaUway  Co.,  43  Kan.  102,  22  Pac.  1006.  The 
act  of  March  3.  lJj75,  provides  that  Ita  pro- 
visions shall  not  apply  to  landa  reserved 
from  sale;  but  here.  In  addition  to  tbe  title 
held  by  the  United  States  as  original  proprie- 
tor, specific  authority  was  given  to  sell  the 
lands  as  other  public  lands  ore  sold.  Provi- 
sion was  made  In  the  treaty  for  right  of  way 
to  railroad  companies  over  the  land  not  ced- 
ed, and  which  remained  to  the  Indiana,  but 
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no  iffOTldoii  was  made  nor  Uinttations  placed 
i^n  the  power  of  tbe  United  States  as  to 
granting  a  right  of  way  over  the  lands  which 
had  been  ceded.  Being  public  lands,  it  fol- 
lows that  upon  compliance  with  the  provi- 
sions of  the  act  of  March  3,  1875,  the  com- 
pany would  acquire  a  right  of  way.  The 
oonxt  found  that  the  company  had  compiled 
with  the  requirements  of  the  act,  and,  If  we 
could  measure  the  sufficiency  of  the  e^dence 
from  what  Is  preserved  In  the  record,  we 
would  be  compelled  to  hold  that  there  was 
enough  to  sustain  the  finding. 

CtHuplaInt  Is  made  that  a  copy  of  the  map 
filed  with  the  secretary  of  the  Interior  was 
received  In  evidence  without  sufficient  iden- 
tification. It  appears  to  be  an  exemplifica- 
tion of  the  original  whlcb  was  filed  In  the 
d^Murtment  of  the  interior  by  the  railway 
company,  certified  by  the  commissioner  of 
the  general  land  office  to  be  a  literal  copy  of 
the  original,  and  upon  Its  face  It  appears  to 
cover  the  land  In  controversy.  Exempliflea- 
tions  of  this  character  are  admitted  In  evi- 
dence with  like  effect  as  originals,  when  they 
are  attested  by  the  officers  having  custody  of 
the  originals.  Gen.  St.  1897,  c.  87.  i  10.  At- 
tached to  the  original  map,  and  made  a  part 
of  the  same,  are  the  affidavits  of  the  officers 
of  the  company,  showing  that  the  route  sur- 
veyed was  represented  1^  the  map,  that  It 
had  been  Indorsed  by  the  board  of  directors 
of  the  company,  and  that  it  was  filed  for 
and  In  b^alf  of  the  company  in  order  to  ob- 
tain the  right  of  way  under  the  almve-men- 
tloned  act  of  congress.  The  map  shows  and 
the  record  recites  that  It  was  filed  and  ap- 
proved la  the  department  of  the  Interior  on 
June  1.  1880. 

Another  objection  to  its  reception  Is  that 
there  Is  no  indorsement  upon  the  same  show- 
ing that  It  was  filed  In  the  land  office  at  In- 
dependence, Kan.,  being  the  office  for  the 
district  within  which  the  land  In  question 
was  situated.  The  important  step  In  the  pro- 
ceeding was  the  approval  of  the  secretary  of 
the  interior.  His  approval  was  a  quasi  Judi- 
cial act;  and  when  his  decision  is  made,  and 
approval  given,  it  may  fairly  be  presumed 
that  the  formalities  to  be  observed  and  pre- 
ceding steps  to  be  taken  by  the  railway  cora- 
jmny  have  been  observed  and  taken.  Aside 
from  that,  however,  there  Is  proof  that  the 
map  was  filed  In  the  land  office  at  Independ- 
ence. An  exemplification  of  a  letter  of  the 
register  of  the  land  office  at  that  place  was 
Introduced  In  evidence,  showing  that  the 
maps  of  location  of  the  railroad  were  filed 
m  that  office  ox  April  27,  1880.  It  was  a 
letter  which  accompanied  the  maps,  address- 
ed to  the  commissioner  of  the  general  land 
office,  and  was  at  least  competent  for  the 
piuTose  of  showing  that  the  map  had  been 
filed  in  the  land  office  Independence.  The 
letter  of  the  register  of  the  land  office  at 
Wichita,  to  which  objection  is  made,  appears 
to  have  no  bearing  on  the  case,  and,  being 
Immaterial,  no  prejudice  rraulted  from  Us 


admtssloo.  We  find  no  substantial  error  In 
the  proceedings,  and  therefore  the  judgment 
of  the  district  ccurt  will  be  affirmed.  All  the 
Justices  concurring. 


WILSON  T.  STEVENS  et  «l. 

(Supreme  Court  of  Kansas.   Jan.  8,  1806.) 

Wills— Parol  Bviobncb —Finding  ow  Fact  — 
KBviBff  on  Apfsal. 

1.  Where  a  motion  to  dismiss  is  made,  and 
called  to  the  attention  of  the  court,  its  jurisdic- 
tion over  the  parties  and  the  subject-matter  is 
at  an  end,  except  to  render  and  enter  a  formal 
order  of  dismissal. 

2.  A  findlDg  on  conflicting  evidence  will  not 
be  reviewed. 

Error  from  district  court,  Mitchell  county; 
Cyrus  Heren,  Judge. 

Action  by  Thomas  Stevens  and  others,  ex- 
ecutors, etc.,  against  Winnie  Wilson,  person- 
ally and  as  administratrix,  etc.,  to  set  aside 
a  will.  Judgment  for  defendant.  Plaintiffs 
appeal.  Affirmed. 

D.  M.  Thwp.  J.  W.  Tucker,  and  A.  W. 
HlckB,  for  plaJndffb  in  error.  Claric  A. 
Smith,  Levi  Cooper,  and  G.  H.  Hawkins,  for 
defendant  In  error. 

PER  CURIAM.  This  was  a  salt  to  set 
aside  the  will  ot  one  William  Stevens,  upon 
the  ground  of  mental  Incapacity  in  the  tes- 
tator. Hie  district  court  sustained  the  wUl, 
and  error  from  Its  Judgment  in  so  doing,  and 
from  various  proceedings  occurring  on  the 
trial.  Is  prosecuted  to  this  court.  Many  as- 
signments of  error  are  made.  We  have  care- 
fully examined  all  of  them,  except  the  fourth 
and  fifth.  Thesearepredlcateduponobjectlons 
to  evidence  and  the  admission  of  evidence. 
In  neither  case  is  any  statement  made  of  the 
evidence  rejected  or  admitted,  or  explanation 
^ven  of  its  character.  The  claims  of  error 
are  made  In  general  terms,  followed  by  ref- 
erences to  the  record.  Wheiv  a  complaining 
party  falls  to  explain  the  reasons  upon  which 
his  claims  to  a  reversal  are  based,  but  leaves 
the  court  to  infor  them  trom  an  Inspection 
of  the  record,  the  court  wlU  not  ordinarily 
examine  such  record  to  determine  whether 
error  Is  not  shown  by  It,  or  inferable  from  It. 
The  complaining  party  must  do  something 
more  to  aid  the  court  to  an  understanding 
of  his  case  than  to  simply  make  his  claim  of 
error,  and  cite  the  record  where  It  is  sup- 
posed to  be  shown. 

None  of  the  assignments  of  error  which  we 
have  felt  called  upon  to  examine  are  well 
taken.  The  one  prlndpaliy  dlscuKsed  is  the 
finding  of  the  court  that  the  testator  meant, 
by  the  designation  of  Ollle  and  Florence 
Stevens  as  his  children,  his  daughter  Viola 
and  his  son  Alonzo.  It  was  In  evidence  that 
Viola  was  known  In  the  family  as  "Olle,"  or, 
as  the  scrivener  who  drafted  the  will  wrote 
it,  "Ollle."  It  was  also  in  evidence  that 
while  the  scrivener  thought  that  the  testator. 
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In  ^vlng  the  nameB  of  his  children,  called 
one  of  them  "Florence,"  he  may  have  mlaun- 
derstood  htm.  It  was  also  In  evidence  that 
the  residence  of  the  one  bo  misnamed  was 
stated  by  the  testator  to  the  scrivener  as  "at 
Wichita,"  instead  of  "south  of  Wichita,  down 
towards  the  strip,"  at  which  place,  or  In 
which  part  of  the  country,  the  son  Alonzo 
did  actually  live.  The  authorities  allow  the 
identity  of  i)ersous  misnamed  in  wills  to  be 
ascertained  by  parol  evidence  of  facts  and 
circumstances.  Honce  the  evidence  upon 
which  the  finding  in  question  was  based  was 
properly  received.  It  therefore  became  a 
question  as  to  Its  weight  and  sufficiency  only. 
The  court  trying  the  case  held  It  suthcient, 
and  we  do  not  review  disputed  questions  of 
fact.  The  same  remark  may  also  be  made 
fts  to  conflicting  testimony  concerning  the 
testator's  mental  capacity  to  make  the  will. 
The  court  found  him  qualified  in  such  respect, 
although  some  of  the  witnesses  acquainted 
with  blm  were  of  a  contrary  opinion.  The 
judgment  of  the  court  below  Is  affirmed. 


OITT  OF  ELLSWORTH  T.  FLETCHER. 
(Supreme  Coart  of  Kansas.    Jan.  8,  1896.) 

MARaiED  W<mEy— Fbbmanent  Ikjoribs— Right 
OF  Action— Vekiiiot. 
That  a  jury  allowed  expense  of  sickness, 
without  evidence  to  sustain  it,  does  not  neces- 
sarily show  prejudice. 

Error  from  district  court,  Ellawortta  coun- 
ty; W.  a  Eastland,  Judge. 

Action  by  Kate  Pletcher  against  the  city 
of  Ellsworth.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

J.  D.  Lafferty  and  Bond  &  Ostwrne,  for 
plaintiff  in  error.  Ira  E.  Lloyd,  for  defend- 
ant in  error. 

PER  CURIAM.  This  Is  the  second  time 
this  case  has  been  here.  Fletcher  v.  City  of 
Ellsworth,  53  Kan.  7t>3.  37  Pac.  115.  None 
of  the  assignments  of  error  are  well  taken. 
Much  of  the  law  of  the  case,  as  now  present- 
ed to  us,  was  settled  on  the  former  hearing 
'In  favor  of  the  defendant  In  error,  then  plain- 
tiff in  error.  Such  of  the  present  contentions 
as  were  not  then  determined  against  the  city 
are  determinable  against  It  upon  quite  well 
settled  legal  principles.  The  only  point  nec- 
essary to  specially  notice  is  the  claim  of  ex- 
cessive damages,  given,  as  alleged,  under 
the  influence  of  passion  and  prejudice,  nie 
plaintiff  In  the  court  below,  the  defendant  in 
error  here,  is  a  laboring  woman.  She  has  a 
husband  in  IreUind,  with  whom  she  has  not 
lived  for  several  years.  The  jury  awarded 
her  $.V»(>  "for  expenses  Incurred  in  sickness." 
$2,r)00  "for  suffering  and  physical  pain," 
500  "for  permanent  injuries,"  and  $1(J<)  "for 
doctor's  bill."  The  only  expense  Incurred  In 
sickness  was  the  last-mentioned  item  of  .^HiO 
tot  medical  attendance.   Hence,  the  first 


Item  of  $500  was  unsupported  by  evidence, 
and,  upon  the  return  of  the  VMdlct  and  be- 
fore the  entry  of  judgment,  was  remitted. 
From  this  unauthorized  part  of  the  Terdlct, 
among  other  things,  the  plaintiff  in  error  in- 
fers passion  and  prejudice  of  the  jury.  It 
is  also  claimed  that  the  evidence  of  perma- 
nent Injuries,  and  the  basis  of  fact  from 
which  damages  therefor  could  be  collected, 
were  Insufficient.  We  do  not  think  so.  It 
is  also  said  that,  being  a  married  woman, 
not  she,  but  her  husband,  was  entitled  to  the 
damages  for  permanent  injuries.  If  any  were 
or  could  be  proved.  This  is  Incorrect  as  to 
such  a  case  as  this,  and  the  decisions  In  City 
of  Wyandotte  v.  Agan,  37  Kan.  528,  15  Pac. 
529,  and  City  of  Eskridge  v.  Lewis,  51  Kan. 
376,  32  Pac.  1104.  do  not  support  the  con- 
tention of  plaintiff  in  error  on  this  point 
Pending  the  decision  of  the  motion  for  new 
trial,  the  plaintiff  below  remitted  from  the 
verdict,  in  addition  to  the  $000  tiefore  men- 
tioned, the  further  sum  of  fl,030,  and  after- 
wards the  motion  for  new  trial  was  over- 
ruled. The  remission  of  this  sum  was  not, 
however,  required  as  a  condition  to  the  over- 
ruling of  the  motion  for  a  new  trial,  nor  did 
the  court  below  express  or  Intimate  Its  dis- 
approval of  the  verdict  in  any  particular. 
In  these  respects  the  case  Is  nnllke  those 
cited  by  the  plaintiff  in  error,  In  which  It 
was  held  that  the  remission  of  a  portion  of 
an  excessive  verdict  did  not  cure  the  error 
of  its  rendition.  The  unautliorlzed  allow- 
ance of  the  $5tX)  first  remitted  Is  not,  of  ne- 
cessity, sn  evidence  that  the  jury  was  Influ- 
enced by  passion  or  prejudice.  The  Judg- 
ment of  the  court  below  is  affirmed. 


COX  V.  CHICAGO,  R.  I.  &  P.  BY.  CO. 

(Supreme  Court  of  Knnsns.  Jan.  8,  1896.) 
Pbtitios  is  Euroh— EtEcoiiD— Evirkscb. 
Where  a  petition  in  error  to  the  supreme 
court  is  taken  from  the  trial  court,  on  the 
ground  that  the  court  erred  Id  sustaining  a 
demurrer  to  plaintiffs  evidence,  and  the  rec- 
ord does  not  atate  that  it  contains  all  tlie  eri- 
denoo  adduced  by  the  plaintiff,  the  petition  in 
error  will  be  dismissed. 

Error  from  district  court,  Reno  county; 
F.  Ii.  Martin,  Judge. 

Action  by  Bruce  Cox  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company  for 
damages  for  personal  Injuries.  The  district 
court  sustained  a  demurrer  to  plalntiCTs 
evidence,  and  plaintiff  brought  error.  Dis- 
missed. 

McKinstry  &  Wise,  J.  D.  McCue,  and  W. 
J.  Fairchiia,  for  plaintiff  in  error.  M.  A. 
Low,  J.  E.  Dolman,  and  W.  F.  Evans,  tof 
defendant  In  error, 

PER  CURI.4M.  The  plaintiff  In  error  was 
injured  while  in  the  performance  of  his 
duty  as  an  employ^  of  the  defendant  in 
error.   He  sued  fot  the  reoorery  of  dam- 
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ag^  At  the  eloae  of  the  erldence  In  his 
behalf,  a  demurrer  to  it  for  Insufflciency 
to  prove  a  cause  of  action  waa  made  and 
BUBtalned.  The  action  of  the  court  In  sus- 
taining the  (lemurrw  U  the  sole  claim  of 
emnr  made. 

The  record  nowhere  states  that  It  con- 
tains all  the  evidence  adduced  the  plain- 
tiff. Repeated  decisions  of  this  court  have 
emphasized  the  oecesslty  of  such  statement 
ivliere  the  claims  of  error  require  a  eoor 
Blderatlon  of  the  evidence.  It  1b  sold,  how- 
ever, that  where  there  is  enough  evidence 
to  require  the  Bubmlsslon  of  the  case  to  the 
Jury,  and  the  sole  complaint  is  that  the 
court  refused  to  submit  it,  no  necessity 
exists  for  the  incorporation  of  all  of  It 
Into  the  record,  or  for  the  statement  that  It 
is  all  incorporated:  that  in  such  case  It  can 
be  seen  that  sufficient  evidence  was  ad- 
duced to  send  the  issues  to  the  jury,  and 
the  fact  that  the  record  does  not  contahi 
all  such  evidence,  and  does  not  state  that 
It  contains  aU  of  it,  is  therefore  ImmateilaL 
This  would  be  correct  If  the  legal  presump- 
tion could  be  Indulged  In  that  the  omitted 
evidence  did  not  retract  that  which  bad 
been  1»-ougfat  Into  the  record,  or  did  not 
show  its  falsity  or  neutralise  Its  effect 
But  negative  presumptions  of  the  kind  can- 
not be  Indulged  in.  The  errors  must  af- 
firmatively appear,  and  not  be  negatively 
inferred.  The  question  has  been  to  this 
court  before,  and  was  pasaed  upon  in  the 
same  way.  Wertz  v.  Albrecht,  50  Pac.  600. 
The  petition  In  error  is  ordered  dismissed. 


(89  Kan.  SI) 

STATE  V.  HAYES. 
(Supreme  Oonrt  of  Kansas.   Jan.  8^  1898.) 
Ehbbzzlihbkt  BT  AasxT— Allbq&tiom  or  Db- 

HAMD. 

To  charge  embezzlement  by  an  agent  tor 
failing  or  refusing  to  pay  or  deliver  to  his  em- 
ployer, on  demand,  money  or  property  which 
comes  Into  his  possession  by  Tirttio  of  his  em- 
ployment, as  defined  in  the  latter  part  of  sec- 
tion 88  of  the  crimes  act,  an  avcnneut  uf  di.- 
mnnd  and  refufnl  is  essential,  and  also  that 
the  amount  demanded  is  due,  after  deducting 
reasonable  or  lawful  fees,  charges,  or  cominiii- 
sioQS  for  the  services  of  the  agt'iit,  as  well  as 
one  that  his  employer  had  not  given  the  agent 
permission  to  nse  the  money  or  property  alleged 
to  be  unlaTt-fully  retained. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Shawnee  coun- 
ty; Z.  T.  Hflzen,  Judge. 

Calvin  Hayes  was  convicted  Of  embezzle* 
ment,  and  apiienla.  Reversed. 

H.  C.  SnfTiini,  H.  C.  Hoot,  and  J.  J.  Hlft, 
for  appellant  L.  C.  Boyle,  Atty.  Gen.,  and 
A  P.  Jetmore,  for  the  State. 

JOHNSTON,  J.  Calvin  Hayes  was  prose- 
cuted upon  a  charge  allefcing  that  In  Novem- 
ber, ISOti,  he  was  "employed  as  the  ogent 
and  bailee  of  Thomas  W.  IMIiam,  and  said 
Calvin  Haj-es  then  and  there,  not  b«.:ug  a 


elerlE,  apprentice,  or  servant  within  the  age 
of  sixteen  j'ears,  did,  by  virtue  of  said  em- 
plojmeut,  then  and  there  receive  and  take 
luto  bis  possession  two  cei-taln  car  loads  of 
apples,  containing  in  the  aggregate  three 
hundred  sixty-three  barrels  of  apples  for 
sale,  for  and  In  the  name  of  and  on  the  ac- 
count of  Thomas  W.  Felham,  his  principal 
and  bailor;  and  be  (the  safd  Calvin  Hayes) 
did  then  and  there  sell  said  apples  for  the 
sum  of  ¥G3o.23.  and  said  Calvin  Hayes  did 
make  an  accounting  with  Thomas  W.  Pel- 
ham  In  the  sum  of  ¥409.73,  leaving  the  sum 
of  $105.32  entirely  tmaccounted  for,  though 
such  an  accounting  was  demanded  from  said 
Calvin  Hayes  by  Thomas  W.  P^ham;  and 
the  said  Calvin  Hayes  did  then  and  there 
fraudulently,  unlawfully,  and  feloniously 
make  way  with,  secrete,  embezzle,  and  con- 
vert to  this  own  use  sold  sum  of  $165Ji2, 
without  the  assent  of  Thomas  W.  Pelham, 
contrary  to  the  statutes  in  such  case  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Kansas."  A  motion 
to  quash  the  Information  for  Insufficiency  of 
averments  was  overruled,  and  the  defendant 
was  found  guilty  of  embezzlement  and  sen- 
tenced to  conflnement  in  the  state  peniten- 
tiary for  a  period  of  two  years. 

The  principal  question  presented  upon  his 
appeal  Is  as  to  the  sufficiency  of  the  infor- 
mation. It  is  conceded  that  the  informa- 
tion was  drawn  and  the  defendant  prosecut- 
ed under  the  latter  part  of  section  88  of  the 
crimes  act  which  makes  the  neglect  or  re- 
fusal of  an  agent  to  pay  over  or  deliver  to 
his  employer  or  employers,  upon  demand, 
money  or  property  which  has  come  into  his 
possession  by  virtue  of  bis  employment,  em- 
bezzlement On  the  part  of  the  defendant  It 
Is  contended  that  the  information  was  fa- 
tally defective  in  several  particulars:  First 
that  It  did  not  contain  an  averment  of  a  de- 
mand and  refusal  to  pay  the  $16.'i.n3,  alleged 
to  have  been  due  from  tbe  defendant  to  Fel- 
ham; second,  the  absence  of  an  averment 
that  his  charges  or  stipulated  commission 
bud  been  deducted  from  the  amount  alleged 
to  be  due;  third,  the  statement  that  the 
money  had  not  been  lost  by  the  defeudant 
by  means  beyond  his  control  before  he  had 
an  opportunity  of  restitution;  and,  fourth, 
the  want  of  an  averment  that  Pclham  did 
not  consent  to  the  use  of  tbe  money  by  the 
defendant.  Tlie  sufficiency  of  the  Informa- 
tion is  to  be  tested  by  the  provisions  of  the 
particular  statute  under  which  the  defend- 
ant wns  prosecuted  and  convicted.  He  was 
charged,  as  we  have  seen,  under  the  amenda- 
tory provision  added  to  section  88  of  the 
crimes  act  In  1873,  and  which  was  again 
modiiied  in  1881.  Laws  1873,  c.  83;  Laws 
ISSl.  c.  a04.  It  In  effect  defines  ti  new  and 
distinct  offense,  which  was  aimed  particu- 
larly at  agents  and  attorneys  who  failed  or 
refused  to  pay  or  deliver  to  their  employ- 
ers, on  demand,  money  or  property  which 
came  Into  their  hands  by  reason  of  Uiolr  em- 
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ploTinent  As  will  readily  be  seen,  the  mat- 
ter of  demand  and  refusal  Is  an  Important 
element  of  the  Dflenae.  The  fact  that  the  de- 
fendant may  be  Indebted  to  Pelham,  or  did 
not  promptly  remit  the  amount  dne,  does  not 
constitute  a  crime.  It  is  the  failure  or  re- 
fusal to  pay  or  deliver  It  over  npon  demand 
that  is  denounced  by  the  statute;  and,  this 
being  an  essential  Ingredient  of  the  offense, 
It  was  a  necessary  averment  There  was  an 
allegation  that  an  accounting  was  demand- 
ed, but  none  that  the  money  due  was  de- 
manded from  the  defendant  He  might  re- 
fuse to  render  an  account  or  Join  in  an  ad- 
justment of  the  credits  and  charges  which 
should  be  made,  and  yet  not  be  guilty  of  the 
offense  charged.  UntU  he  has  refused  to  pay 
or  deliver,  no  offense  has  been  committed. 
The  Information  should  have  stated  that 
9165.52  or  some  other  sum  was  due,  after 
deducting  reasonable  or  lawful  fees,  char- 
ges, or  commissions  for  the  services  of  the 
defendant,  and  also  that  his  employer  or 
principal  bad  not  given  blm  i>ermIsslon  to 
use  tbe  money  demanded.  These  are  includ- 
ed In  the  statutory  detlnltion  of  the  offense, 
and  as  a  general  rule  it  Is  safe  for  a  plead- 
er to  follow  the  terms  or  language  of  the 
statute  in  defining  the  offense.  If  the  rea- 
sonable charges  or  commission  for  which  no 
credit  had  been  given  exceeded  or  equaled 
the  amount  demanded,  there  would  be  no 
criminal  liability;  nor  would  there  be  If  the 
employer  had  given  permission  to  the  agent 
to  use  the  money  for  his  own  purposes.  The 
language  used  In  the  information  is  per- 
haps Buffleient  to  show  that  permission  to 
use  the  money  -was  not  given,  as  It  Is  aver- 
red that  what  was  done  by  the  defendant 
was  without  the  assent  of  his  principal. 

The  other  exception  to  liability,  that  the 
money  or  property  charged  to  have  been 
unlawfully  retained  was  not  lost  by  means 
l)eyoud  tbe  control  of  the  agent,  might  prop- 
erly have  been  alleged:  but.  as  it  is  a  mat- 
ter pecnliarly  within  the  Itnowledge  of  the 
agent,  proof  of  the  same  could  not  easily 
have  been  made  by  tbe  prosecution,  and 
tlierefore  the  failure  to  aver  the  exception 
can  hardly  bo  regarded  as  a  fatal  defect 
Tlie  .absence,  however,  of  necessary  aver- 
ments, al>ove  referred  to,  required  the  sus- 
taining of  the  motion  to  quash,  and  now  com- 
pels a  reversal  of  the  judgment  rendered.  All 
the  Justices  concurring. 


(SS  Kan.  51) 

GOUIX)X  et  al.  v.  BODWEIX  et  ai. 
(Supreme  Court  of  Kansas.  Jan.  8, 1898.) 
Seal — Order  of  rouRT — Auenduert. 
The  provision  contained  in  section  1  of  ar- 
ticle 3  of  the  cunHtitution.  tliat  "ail  courts  of 
rreord  slmll  have  a  Honl  to  bo  used  in  the  au- 
thentirntion  of  all  procL'Hs,"  is  mandatory;  and 
an  order  of  sale  isnupd  wittiout  the  hpiiI  of  tho 
court  is  void,  and  tiie  court  lins  no  power,  after 
a  sale  muile  tlicrcunder,  to  allow  the  process 
to  be  amended  by  uttucliiug  tbe  seat 
(Syllabus  by  tbe  Court.) 


Error  from  district  court,  Wyandotte  eonii- 
ty;  H.  L.  Alden.  Judge. 

Action  hy  8.  M.  Bodwell  and  another 
against  Henton  Gordon  ud  another.  From 
an  order  confirming  the  sale,  and  pmulttlDg 
the  attachment  of  tbe  seal  to  the  order  of 
sale,  subsequent  to  the  sale,  defendant  taing 
error.  Reversed. 

Mlils,  Smith  &  Hobbs,  for  plaintiffs  In  er- 
ror.  Samuel  Maher.  for  def^idants  in  error. 

ALLEX,  J.  In  this  case  we  are  called  on 
to  decide  the  single  question  whether  an  or- 
der of  sale  Issued  without  a  seal  may  be 
amended  by  alflxing  the  seal  after  a  sale  h.is 
been  made  thereunder  by  the  sheriff.  An 
order  of  sale  was  issued  on  the  Judgment, 
but,  by  mistalte,  the  clerk  failed  to  a£Bx  the 
seal.  The  omission  was  not  discovered  until 
after  a  sale  had  been  made  of  the  property 
descrilied  In  the  order,  and  the  purcha:^* 
money  had  been  paid.  On  the  application  oT 
the  plaintiffs,  the  court  pwinltted  the  seal  to 
be  affixed,  and  afterwards  confirmed  the  sale. 
The  defendants  bring  the  case  here,  alleging 
error  in  these  proceedings. 

On  the  part  of  tlie  plaintiffs  in  error  It  is 
contended  that  by  section  1  of  article  3  of 
the  constitution  it  Is  provided:  "All  conns 
of  record  shall  have  a  seal  to  be  used  In  the 
authentication  of  all  process."  By  section 
441  of  tUe  Code  it  Is  provided  that  executions 
shall  l>e  deemed  process  of  the  court.  The 
tirst  paragraph  of  the  syllabus  In  Dexter  v. 
Cochran.  17  Knn.  447,  Is  as  follows:  "A 
summons  issueil  without  a  seal  from  a  dis- 
trict court  is  void."  In  Insurance  Co.  v. 
Ilallock,  6  Wall.  CSG,  It  was  held  that  an 
order  of  sale  issued  on  a  judgment  of  a  court 
of  common  pleas  in  Indiana  without  a  seal 
was  void,  and  lliat  a  sale  of  property  there- 
under conveyed  no  tltla  In  the  case  of 
Boal  V.  King,  6  OWo,  11,  It  was  hold  thai 
a  writ  of  scire  facias  issued  without  a  seal 
from  a  court  having  and  using  a  seal  Is  void. 
In  Weaver  v.  Peasley  (111.  Sup.)  45  N.  E.  119. 
it  was  held  that  an  execution  issued  without 
a  seal  was  void,  and  that  it  could  not  be 
amended.  In  Choate  v.  Spencer  (Mont)  32 
Pac.  (351,  it  was  held  that  a  summons  with- 
out a  seal  was  void.  In  tbe  case  of  Lindsay 
V.  Commissioners.  56  Kan.  030,  44  Pac.  603. 
it  was  held  that  the  signature  of  tbe  clei*  in 
essential  to  a  valid  summons.  These  are  all 
the  authorities  cited  by  the  plaintiffs  in  er- 
ror bearing  on  tbe  question  Iwfore  us.  The 
others  relate  to  tbe  force  of  constitutional  re 
qoirements.  On  the  other  hand,  it  la  con 
tended  by  counsel  for  the  defendants  in  ern»r 
that  whatever  the  rule  may  be  with  refer- 
ence to  the  necessity  of  authenticating  orig- 
inal proci'ss.  through  which  the  court  ob- 
tains jurisdiction,  by  affixing  the  seal,  para- 
graph 4222  of  the  General  Statutes  of  ISsii 
(which  provides  that  "the  court  may  befun* 
or  after  judKnient,  in  furtherance  of  Justitv 
cud  on  such  terms  as  may  be  pn^r,  amend 
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anj  pleading,  process,  or  proceeding,  by  add- 
ing or  striking  out  the  name  of  any  party,  or 
correcting  a  mistake  In  the  name  of  a  party, 
or  a  mistake  In  any  other  respect")  applies 
to  this  case,  and  authorized  the  amendment 
allowed.  In  support  of  this  contention,  the 
cases  of  Axnoid  v.  Nye,  23  Mich.  287;  Bride- 
well T.  Mooney,  25  Ark.  624;  Taylor  v.  Court- 
ney (Neb.)  16  N.  W.  &J2;  Sawyer  t.  Baker,  3 
Me  29;  Corwlth  v.  Bank,  18  Wis.  660;  Pur- 
ceU  T.  McFarland.  23  N.  C.  34,— holding  that 
an  execution  issued  without  a  seal  is  not  ab- 
solutely Told,  but  may  be  amended  by  leave 
of  the  court,  are  cited.  In  the  following 
cases  It  was  bdd  that  a  summons  Issued 
without  a  seal  might  be  amended:  Strong 
T.  Catllu,  3  Pin.  121;  State  v.  Davis,  73  Ind. 
359;  Cartwright  t.  Chabert,  8  Tex.  261.  In 
Lowe  T.  Morris,  13  Oa.  147,  It  was  hdd  that 
a  writ  of  error  might  be  amended  by  attach- 
ing the  seal;  and  In  People  t.  Steuben,  5 
Wend.  103,  that  a  writ  of  certiorari  might 
be  amended  In  like  manner.  In  Jump 
Batten's  Creditors,  35  Mo.  193,  It  was  held 
that  ft  writ  of  attachment  Issued  without  a 
seal  was  not  void,  but  might  be  amended; 
and  the  same  was  held  with  reference  to  a 
writ  of  replevin  In  Spratley  v.  Kitchens,  55 
Miss.  578.  and  In  Potter  t.  Smith.  7  R.  I. 
55.  In  Massachusetts  the  cwistltutlon  pro- 
vides that  every  original  writ  shal  be  un- 
der seal,  and  signed  by  the  clerk.  It  was 
held  tn  Austin  v.  Insurance  Co.,  108  Mass. 
338,  that  a  summons  Issued  without  the  sig- 
nature of  the  clerk  was  not  absolutely  void, 
bat  might  be  cured  by  amendment  Hender- 
son V.  Graham,  84  N.  C.  496,  Is  to  the  same 
effect,  though  the  requirement  that  the  sum- 
mons be  signed  by  the  clerk  la  statutory. 

Counsel  for  defendants  In  error  also  con- 
tends that  the  first  pn^sltion  ststcd  In  the 
syllabus  to  Dexter  v.  Cochran,  supra,  was 
not  necessary  to  the  decision  of  the  case,  and 
Is  therefore  not  binding  as  authority,  be- 
cause the  court  held  the  summons  valid,  and 
that  the  record  failed  to  make  an  affirmative 
showing  of  the  absence  of  the  seal.  It  Is 
also  argued  that  the  seal  Is  not  a  part  of  the 
process  itself,  within  the  mraning  of  the 
constitutional  and  statutory  requirements, 
but  that  it  18  merely  evidence  used  to  au- 
thenticate the  process;  and  on  the  authority 
of  State  V.  Foulk,  57  Kan.  250.  45  Pac.  003. 
Entreken  v.  Howard,  10  Kan,  551,  and  Simon 
V.  Stetter,  25  Kan.  157,  It  Is  argued  that, 
where  the  process  Is  Issued  by  one  officer  of 
the  court,  the  clerk,  to  another  officer  of  the 
same  court,  the  sheriff,  and  Is  not  to  be  serv- 
ed on  any  outside  party,  the  autbestlcatlon 
by  a  seal  becomes  a  mere  matter  of  form, 
and  that,  within  the  spirit  of  the  Code,  omis- 
sions of  such  mere  fortnal  matters  may  be 
supplied  by  leave  of  the  court  at  any  time. 
The  writer  Is  of  the  opinion  that  the  ruling  of 
the  trial  court  Is  supported  by  a  decided  pre* 
ponderance  of  authority,  and  accords  with 
the  modem  tendmcy  to  disregard  all  mere 
tecbnt(*itl  requirements  which  do  not  affect 


substantial  rights.     Tlie  majority  of  the 

court,  however,  adhere  to  the  rule  announced 
In  Dexter  v.  Cochran,  supra,  and  bold  that, 
as  the  constitution  requires  the  use  of  a  seal 
In  the  autbentlcatlon  of  all  process,  no  dis- 
tinction can  be  drawn  between  original, 
mesne,  and  final  process;  that  the  constitu- 
tional provision  is  mandatory,  and  Its  force 
may  not  be  Impaired  by  the  legislature,  ei- 
ther by  attempting  directly  to  dispense  with 
its  requirements,  or  through  the  Indirect 
method  of  allowing  the  process  to  be  amend- 
ed after  it  has  spent  Its  force.  The  order  of 
the  district  court  Is  reversed,  and  the  cause 
remanded,  with  directions  to  set  aside  the 
confirmation  of  the  sale,  and  to  overrule  the 
motion  of  the  plaintiff  for  leave  to  attach 
the  seal  to  the  order  of  Bale. 

ALLEN.  dissents. 


(»  Kan.  IB) 
PARK  V.  BUSENBARK  et  aL 

(Supreme  Ooort  of  Kansas.   Jan.  6,  1888.) 
Apphal  — Title  to  Rbat^  Estatb  — JnaisDicTioy. 

An  action  in  which  the  plaintiff  seeks  to 
foreclose  a  mortgage  upon  laud,  and  the  defend- 
ant pleads  title  to  the  land  in  himself,  and  not 
in  the  mortgagor,  at  the  time  the  mortgage  was 
executed,  does  not  involve  the  title  to  real  es- 
tate, within  the  meaning  of  section  14  of  the 
act  of  1896.  creating  the  courts  of  appeal;  and 
therefore  proceedings  in  error  to  this  court  from 
the  judgment  of  the  courts  of  Bpi>eal  in  such  ac- 
tion are  not  allowable  as  a  matter  of  ri^t. 
DoBter,  C.  X,  dissenting. 

(Syllabus  by  the  Court) 

Error  from  court  of  appeals.  Northern  de- 
partment, Eastern  division. 

Action  by  Richard  A.  Park  against  Newell 
P.  Busenbark  and  others  on  a  note,  and  to 
foreclose  a  mortgage.  The  court  of  appeals 
(49  Pac.  682)  reversed  a  Judgment  In  favor  of 
plaintiff,  who  brings  error.  Dfannlaaed. 

Jackson  &  Jackson  and  W.  W.  Outbrie,  for 
plaintiff  In  error.  J.  F.  Tufts  and  J.  M.  Bag- 
aman,  for  defendants  In  error. 

DOSTBR.  a  J.  nils  was  an  action  to  re- 
cover tbe  amount  of  a  promissory  note,  and 
to  foreclose  a  mtxtgage  given  to  secure  It, 
brought  by  plaintiff  In  error  against  Peter 
Busenbark,  tiie  maker  ot  the  two  lnstrum«itB. 
To  the  acticm  Newell  P.  Busmbark  and  Al- 
ice, his  ^e,  and  A.  J.  Eggleston  and  Sarah, 
his  wifb.  were  made  defendants,  under  an  alle- 
gation that  '*they  have  or  claim  some  Intnest 
ta  or  title  to  the  said  real  property,  but  the 
flame,  If  existing,  whatever  It  may  be,  Is  snb- 
Ject  and  inferior  to  the  lien  of  plaintiff's  said 
mortgage."  The  prayer  for  Judgment  against 
the  toxa  last-named  defendants  was  "that  said 
mortgage  be  declared  the  first  Hen  on  said 
premises;  and  that  the  same  be  ordered  sold 
after  six  months  stay  after  flaU  Judgment, 
without  appraisemmt,  and  the  proceeds  ap- 
plied, after  the  costs  of  tills  action  and  the 
costa  of  such  sale  and  tax  li«is  theretm,  to  the 
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pa^ment  of  plaintiff's  said  mortgage  Uen,  and 
the  balance.  If  any,  applied  as  the  court  may 
direct;  and  that,  after  said  sale,  said  defend- 
ants, and  all  thereof,  be  forever  barred  and 
enjoined  from  setting  np  or  claiming  any  in- 
terest In  or  title  to  said  Hescribed  premises,  or 
any  part  thereof,  with  writ  of  possession  out 
of  the  office  of  the  clerk  of  this  court  to  the 
purchaser  at  said  sale;  and  for  such  other 
and  further  relief  as  to  the  court  may  seem 
equitable  and  Just,  and  for  coats  of  suit."  To 
this  petition  the  defendants  Newell  P.  and  Al- 
ice Busenbark  filed  their  separate  answer- 
First,  denying  all  the  allegations  of  the  peti- 
tion, except  that  they  had  and  claimed  an  In- 
terest In  the  mortgage  property;  and,  second, 
alleging  that  "they  are  and  long  have  been 
the  owners  In  law  and  equity  of  the  mortgag- 
ed property,  and  are  and  long  have  been  in 
possession  of  the  same,  and  were  In  the  open 
and  notorious  possession  of  the  same  at  and 
before  the  time  the  said  plaintiff  claims  to 
hare  procured  his  mortgage  thereon,  and  were 
then  the  owners  of  said  property,  as  plaintiff 
and  all  said  co-defendants  well  knew  at  the 
time  said  mortgage  is  claimed  to  have  been 
given  and  received,  and  that  said  Peter  Bu- 
.tenbark  at  the  date  of  said  mortgage  had  no 
interest  in  said  property,  as  be  and  said  Eg- 
glestons  and  said  plaintiff  well  knew;  third, 
they  deny  that  said  plaintiff  is  the  real  party 
In  interest  herein;  fourth,  they  allege  that 
said  mortgage  was  given  without  considera- 
tion, and  the  onsideration  therefor  bas  never 
been  paid,  and  that  the  same  was  given  and 
received  for  the  purpose  of  defrauding  them, 
aoH  Is  null  and  void;  fifth,  they  pray  tliat  the 
plaintiff  take  nothing  by  his  petition,  and  that 
they  be  allowed  to  go  hence  without  day,  and 
recover  their  costs  herein;  and  further  pray 
that  If  the  matters  and  things  In  issue,  upon 
tbe  pleadings  herein,  are  tried  and  determined, 
they  be  decreed  to  be  the  owners  of  said  real 
estate,  and  that  plaintiff  and  said  co-defend- 
ants, aia  any  and  all  parties  whomsoever 
claiming  by,  through,  or  under  them,  be  for- 
ever enjoined  and  barred  from  setting  up  and 
claiming  any  interest  herein  adverse  to  these 
defendants."  The  defendants  Peter  Busen- 
bark and  A.  J.  and  Sarah  Eggleston,  for  tbclr 
separate  answer,  filed  a  general  denial  to  both 
the  plaintiff's  petition  and  the  cross  petition  of 
the  defendants  Newell  P.  and  Alice  Busen- 
bark; and  the  plaintiff,  for  reply  to  the  sep- 
arate answer  and  cross  petition  of  the  defend- 
ants Newell  P.  and  Alice  Busenbark,  filed  a 
general  denial.  Upon  the  issues  thus  formed, 
the  defendants  Newell  P.  and  Alice  Busoubark 
demanded  a  Jury,  claiming  that  the  aetitm 
against  them  was  In  reality  one  of  ejectment,  to 
recover  the  land  In  question,  and  that  they  were 
not  only  entitled  to  a  trial  by  jury,  but  In  reali- 
ty to  a  second  trial,  as  a  matter  of  statutoiy 
right,  should  tho  verdict  first  rendered  be  ad- 
verse. This  demand  was  refused,  to  which 
exceptions  were  taken.  The  case  was  tried  to 
the  court,  which  found  for  tbe  plaintiff,  and 
rendered  Judgment  accordingly.   From  this 


Judgment,  error  was  prosecuted  to  the  conrt 
of  appeals.  That  court  reversed  the  Judg- 
ment, holding,  with  the  plaintiffs  in  error  be- 
fore It  (the  defendants  In  error  h«?e),  Uiat  a 
Jury  was  demandable  as  of  right  (49  Pac 
682),  and  remarking  in  the  opinion,  "although 
the  action  Is  in  form  one  to  foreclose  the 
mortgage,  and  to  obtain  Judgment  upon  a 
promissory  note,  which  the  mortgage  was  giv- 
en to  secure,  that  the  ulterior  puriMse  was  to 
Qetermlne  the  right  of  the  plaintiff  in  error  to 
the  property,  or.  In  other  words,  to  recover 
the  property  from  them,  they  being  In  posses- 
sion." From  this  order  of  reversal,  the  de- 
fendant in  error  In  the  court  of  appeals  (the 
plaintiff  In  the  district  court)  prosecutes  error. 

The  defendants  in  error  In  this  coort,  New- 
ell P.  and  Alice  Busenbark,  move  to  dismiss 
the  petition  in  error,  because  the  case  does  not 
involve  the  title  to  real  estate,  and  Is  there- 
fore  not  appealable  as  a  matter  of  right,  un- 
der section  14  of  the  act  of  1895,  creating  the 
courts  of  appeal.  In  the  same  breatb,  as  It 
were,  they  contend  that  they  are  entitled  to 
a  trial  by  Jury,  because  the  action  against 
them  in  the  court  below  was,  in  effect,  eject- 
ment to  dispossess  them  of  their  land.  Tbe 
plaintiff  In  error  In  this  court  resists  the  mo- 
tion to  dismiss,  by  agreeing  with  the  defend- 
ants in  error  that  the  case  Hoes  not  Involve 
the  title  to  real  estate,  saying  that  It  does  not 
do  so  either  as  an  ejectment  action  or  oth^- 
wlse,  and,  therefore,  that  tbe  opposing  party 
was  not  entitled  to  a  jury  trial;  but  he  fur- 
ther says  that,  inasmuch  as  the  court  of  ap- 
peals erroneously  decided  that  the  action  did 
involve  the  title  to  real  estate,  such  decision 
was,  for  the  time  being,  the  law  of  the  case, 
and  Justified  an  appeal  to  this  court  as  a  mat- 
ter of  right. 

It  will  be  observed  that  the  action  of  plain- 
tiff In  error  here  (the  plaintiff  In  the  court  be- 
low) was  for  the  recovery  of  money,  and  for 
tbe  foreclosure  of  a  mortgage  upon  the  land  in 
question,  and  that  tbe  defense  to  such  action 
was  title  In  the  defendants,  anU  not  In  the 
mortgagor,  at  the  time  the  mortgage  was  exe- 
cuted. While  It  Is  true  that.  In  this  state, 
questions  of  land  title  may  be  litigated  In  ac- 
tions to  foreclose  mortgages,  yet  In  such  cases 
the  questions  arise  incldentaUy  only,  and  the 
determination  of  the  claim  of  title  Is  not  the 
main  purpose  of  the  action.  We  do  not  think 
that  cases  in  which  assertions  of  land  title 
are  made  merely  for  the  purpose  of  defeat- 
ing claims  of  lien,  and  not  for  the  purpose  of 
determining  the  rightfulness  of  conflicting 
claims  to  title  between  rivals  for  the  owner- 
ship of  land,  fall  within  the  scope  of  section 
14  of  the  act  cited.  Unlike  the  court  of  ap- 
peals, we  do  not  view  the  case  as  one  tbe  ul- 
terior purpose  of  which  was  to  recover  the 
laud  from  the  defetiUants  Newell  P.  and  Al- 
ice Busenbark.  Neither  the  petition  of  the 
plaintiff  In  tbe  court  below  nor  the  answer  of 
the  Kgglcstons  can  be  assimilated  to  an  action 
of  ejectment  The  answer  of  the  two  Bosen- 
barks  Is  In  tbe  natnre  of  a  cross  peUtlon  to 
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quiet  title;  but  In  actions  to  quiet  tMe  ixiry 
trials  are  not  allowed  as  a  matter  or  rlgbt,  be- 
cause such  actions  are  equitable  In  their  na- 
ture, and  were  not  before  the  adoption  of  our 
constitution  cases  triable  by  Jury.  The  dec- 
laration of  the  constitution  that  "the  right  of 
trial  by  Jury  shall  be  Inrlolate"  applies  only 
to  such  cases  as  were  triable  by  Jury  at  the 
time  of  Its  adoption,  with,  perhaps,  rights  of 
action  since  then  created,  of  a  character  sim- 
ilar to  those  In  which  Juries  had  theretofore 
been  allowed  as  of  right  We  are  therefore 
of  the  opinion  that,  so  far  as  the  reason  given 
by  the  court  of  appeals  for  reversing  the  dis- 
trict court  with  an  order  for  a  Jury  trial  Is 
concerned.  It  was  In  error.  Whether  the  two 
Busenborks  were  entitled  to  a  trial  by  Jury 
upon  their  answer,  aUeglng  lack  of  considera- 
tion for  the  plaintiff's  mortgage,  and  attempt 
to  defraud  them  by  giving  It,  we  express  no 
opinion.  Such  question  has  not  been  argued 
before  us.  The  petition  In  error  Is  therefore 
dismissed,  not  being  allowaUe  to  this  conrt  as 
a  matter  of  right. 

JOHNSTON  and  ALLEN,  JJ.,  concurring. 

DOSTER,  O.  J.  (dissenting).  I  do  not  as- 
sent to  the  proposition  that  questions  of  title 
to  land  are  not  Involved,  within  the  meaning 
of  section  14  of  the  act  (creating  the  courts  of 
appeal).  In  oases  where  defendants  to  mort- 
gage foreclosure  actions  oppose  title  para- 
mount to  the  Hen  claim. 


DBNEBIBM  et  aL  T.  WINGATB-STONS- 
WSIiLS  MEBCAMXILB  CO. 
(Snpreme  Ootirt  of  Kanns.   Jan.  8.  1888.) 
ApPaAi^-^MeonMBT  Pabtiis. 

The  judgment  in  a  garnishment  proceeding 
estahlished  certain  liens  on  the  property  in  con- 
troversy, and  fixed  their  priority,  and  disallow- 
ed one  Hen.  SM,  on  error  by  the  claimant  of 
that  ll«i,  that  the  auccessfnl  Hen  elaimaots,  a 
receiver  appointed  for  other  UenoTB  who  were 
not  parties,  and  the  debtor,  were  necessary  par- 
ties. 

Error  from  district  conrt,  Bourbon  county; 
J.  S.  West,  Judge. 

Garnishee  action  by  the  Wlngate-Stone- 
Wells  Mercantile  Company  against  Denebiem 
Bros,  and  others.  From  a  Judgment  award- 
ing plalutifC  and  others  Hens  on  a  stock  of 
goods,  and  denying  defendants  Denebiem 
Bros,  a  Hen  tliereoQ,  tbey  bring  error.  Dis- 
missed. 

Ferry  &  Oraln,  for  i^lntlffB  in  error.  W. 
B.  Biddle  and  Eeene  &  Gatee,  for  defendant 
in  error. 

FBR  CURIAM.  Thla  was  a  gamlstament 
proceeding  instltnied  by  tbe  defendant  In  er- 
ror against  its  debtors,  Oreenbnrg  ft  Berk- 
son,  and  wsainst  the  plaintiffs  in  error,  the 
OltlieDs'  National  Bank  of  Ft  Soott,  and 
George  IL  Bafford.    The  pbdntlfls  in  error 


were  not  served  with  garnishment  summons, 
nor  did  they  file  answer  to  the  garnishment 
affidavit,  although  named  In  it  as  garnishees. 
They  did,  however,  appear  by  counsel,  aa 
though  tiiey  had  been  formally  garnished, 
and  offered  evidence  In  support  of  tbe  var 
Hdlty  of  their  claim  to  a  stock  of  goods  be- 
longing to  the  debtors,  Oreenburg  &  Berhson, 
vrhlaii  was  tbe  subject  of  controversy.  Stern, 
Lauer,  Scholl  &.  Oo.  were  not  named  as 
garnishees  in  any  of  the  garnishment  pa- 
pers, but  they  also  appeared,  and  offered 
evidence  In  support  of  their  claim  to  the 
stock  of  goods.  Tbe  court  gave  Judgment 
awarding  the  Citizens'  National  Bank  the 
first  Hen,  Stem,  Lauer,  SchoU  &  Co.  a  sec- 
ond Hen,  and  the  defendant  In  error  a  third 
Hen,  on  the  goods,  and  held  tbe  claim  of 
plaintiffs  In  error  to  be  fraudulent  and  vo>&. 
It  appeared  upon  the  trial  that  other  cred- 
itors of  Oreenburg  &.  Berkson,  who  aad  nei- 
ther been  made  parties  to  the  garnishment 
proceedings,  nor  had  intervened  therein, 
were  nevertheless  entitled  to  Hens  upon  Uie 
stock  of  goods  In  question.  In  the  Interest 
of  these  creditors,  one  W.  P.  Dllworth  was 
appointed  receiver  to  take  charge  of  the 
goods  remaining  after  the  claims  of  the  other 
Henholders  were  satisfied.  From  the  find- 
ing of  the  court  that  the  claim  of  the  plain- 
tiffs In  error  was  fraudulent  and  void,  and 
Its  Judgment  refusing  them  a  Hen  upon  tbe 
stock  of  goods,  they  prosecute  error  to  this 
court  The  only  defendant  to  tbe  proceed- 
ings In  error  is  tbe  WIngate-Stone-Wells  Mer- 
cantUe  Company,  the  creditor  which  luHti- 
tuted  the  garnishment  proceedings.  Green- 
burg  &  Berkson,  the  original  Judgment  de- 
fendants, are  not  made  parties,  nor  Is  tbe 
Citizens'  National  Bank,  nor  Stem.  lAuer, 
Scholl  &  Co.,  nor  Dllworth,  the  receiver,  nor 
tbe  parties  whom  he  represents. 

The  proceedings  In  error  must  be  dismiss- 
ed. Beyond  quesHon,  Dllworth,  the  receiver, 
and  Greenburg  &  Berkson,  the  debtors,  must 
be  made  parties.  So.  also,  should  the  Citi- 
zens* National  Bank  and  Stem,  tjaner,  Scholl 
&  Co.,  as  we  think.  They  appear  to  claim 
adverse  Interests.  They  have  adverse  inter- 
ests, unless  the  plaintiffs  in  error  admit  the 
superiority  of  their  liens.  Possibly  this  may 
be  done,  even  after  tbe  case  Is  brought  here 
for  review;  but,  unless  explicitly  done  at 
some  time,  the  question  of  right  as  l>etween 
plaintiffs  In  error  and  those  parties,  would 
be  for  litigation  In  the  event  of  a  reversal. 
Unless  it  could  be  held  that  the  failure  to 
make  tbe  persons  named  parties  to  tbe  pro- 
ceedings In  this  court  was  a  concession  of 
their  superior  rights  In  tbe  controversy,  in 
the  event  of  reversal  such  controversy  could 
not  be  made  one  soldy  between  tbe  plaintiffs 
and  the  doFendant  In  enot,  aa  to  whldi  shall 
have  tbe  third  lloi.  Should  the  plaintiffs  In 
error  be  allowed  a  third  lien,  it  would  prac- 
tically absorb  all  the  goods,  because  the  value 
Qt  the  goods  after  payment  of  tbe  first  two 
liens  li  only  about  90,000,  and  tbe  claim  of 
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plal&tiffs  In  error  is  over  H.OOO.  This  would 
leave  about  Jl.OOO  for  Dllworth,  the  receiver, 
less  the  clalni  of  the  defeudont  In  error.  If, 
on  the  other  hand,  the  defendant  In  erriSt 
should  be  allowed  the  priority  already  found 
la  its  favor,  amounting  to  about  ^400,  there 
would  be,  substantially,  $4,G00  left  for  Dll- 
worth, the  receiver.  Hence,  he  is  most  vital- 
ly interested.  So,  also,  are  the  debtors, 
yiePDburg  &  Berlison.  They  have  a  right  to 
contest  with  plaintiffs  In  error  over  the  ques- 
tion of  the  lien  claimed  by  them.  The  pro* 
eeediiig  In  error  is  therefore  dismissed. 


(50  Kan.  97) 

Mcpherson,  County  aerk,  T.  STATE  ei  rel. 
COUNTV  A'lTCOHNEY. 

(Supreme  Court  of  Kiinsaa.    Jan.  8,  1898.) 

CouKTT  Clerk — Mibcondl'ct— Forfeitukb  of  Ov- 
ricE— Defenses— BouNTtEs. 

1.  The  action  of  a  county  clerk  in  permittiDR 
scalps  of  wild  animals  upon  which  bounties  had 
been  paid  to  he  taken  out  aud  presented  u  sec- 
ond time,  and  for  which  bounties  were  again 
kuowiuxly  allowed  by  the  county  clerk,  who 
isKued  orders  upon  the  county  trensiirer.  which 
were  paitl.  and  the  proceeds  of  which  were  di- 
vided between  the  county  clerk  and  those  act- 
ine  in  colbisiun  with  him,  lit  a  srouud  of  for- 
feiture, for  which  the  county  clerk  may  be  re- 
moved from  office. 

2.  'ilie  cliiini  that  these  practices,  which  con- 
tinued for  some  time,  and  with  a  number  of 
persons,  were  for  the  purpose  of  detectiuK  and 
exiKising  those  who  were  acting  in  ciilluflion 
with  him,  and  that  he  intended  to  return  the 
money  received  by  himself,  does  not  constitute 
a  defense  in  the  action  for  remorui. 

3.  The  fact  that  the  county  clerk  retnmed  the 
money  wrongfully  obtained  from  the  county 
treasury  after  he  learned  that  a  disclosure  had 
lieen  made,  and  proceedings  were  about  to  Ije 
taken  against  him,  does  not  mitigate  his  mis- 
conduct, nor  relieve  him  from  the  penalty  of 
forfeiture  which  the  law  declares. 

4.  Whether  the  bounty  law  i»  valid  or  inval- 
id, the  action  of  the  county  clerk  in  wrongfully 
axKistine  to  draw  money  from  the  county  is  of- 
ticial  miscoDduct,  and  sufficient  cause  for  re- 
moval from  office. 

(Syllahus  by  the  Conrt.) 

Error  from  district  court,  Sheridan  county; 
Charles  W.  Smith,  Jwlge. 

Proceeding  by  the  state,  on  the  relation  of 
the  county  attorney,  to  remove  J.  B.  Mc- 
pherson, county  clerk,  from  office.  There 
was  judjtmeat  for  the  plaintiff,  anil  defend- 
ant brings  error.  Affirmed. 

H.  J.  Harwl,  for  plaintiff  in  error.  S.  O. 
HopklnS)  tar  defendant  In  error. 

JOHNSTON,  J.  This  was  a  proceeding  by 
the  state  of  Kansas,  brought  upon  the  rela- 
tion of  the  county  attorney,  to  remove  J.  B. 
Mcpherson  from  the  office  of  county  clerk 
of  Sheridan  county.  An  order  was  made  by 
the  board  of  county  commissioners  authoriz- 
ing the  payment  of  a  bouuty  of  five  cents 
each  for  rabbits  and  one  dollar  each  for 
wolves  captureil  and  killed  within  the  limits 
of  the  county  of  Sheridan.  The  scalps  of 
the  animals,  containing  both  ears,  were  to  be 


delivered  to  the  county  cle^  whose  duty  it 
was  to  cause  them  to  be  destroyed.  It  is  al- 
leged that,  instead  of  destroying  the  scalps, 
he  fraudidently  entered  Into  collusion  with 
several  persons,  and  allowed  the  scalps  npon 
which  iMunties  liad  been  paid  to  be  taken 
out,  with  the  understanding  that  they  were 
to  l>e  returned  again,  and  bounties  received 
upon  them  a  second  time,  which  bounties 
were  corruptly  divided  l>etween  the  county 
clerk  and  those  acting  in  collusion  with  him. 
The  allegations  of  wrong  and  fraud  were 
sustained  by  ample  testimony,  and  In  fact 
the  chaises  were  substantially  conceded  by 
McPhersun.  He  admitted  tliat  the  scalps 
were  taken  out  when  they  slwuld  have  been 
destroyed,  and  that  money  was  drawn  from 
the  county  as  bounties  on  scalps  which  bad 
heen  presented  more  than  once  with  his 
knowledge,  and  that  he  received  a  portion  of 
the  bounties  bo  wrongfully  obtained  from  the 
county.  When  he  learned  that  a  dlsctoBure 
had  t>een  made,  and  that  proceedings  were 
alx>ut  to  be  taken  against  him,  he  returned 
the  money  to  the  county  treasurer,  who  gave 
him  a  receipt  for  It.  dating  the  receipt,  at  the 
request  of  McPherson,  some  weeks  prior  to 
the  time  of  payment.  In  extenuation  of  his 
conduct,  he  stated  that  he  learned  that  there 
was  a  scheme  on  band  to  entrap  him,  and 
cause  his  removal  from  office,  by  inducing 
him  to  return  the  scalps,  and  allow  duplica- 
tion of  tb^^  payment  of  bounties  thereon,  and 
that  he  decided  to  accept  their  proposition, 
and  see  to  what  extent  they  were  willing  to 
go,  but  that  he  had  no  intention  of  defraud- 
ing the  county  out  of  any  money;  and.  In 
proof  of  bis  innocence,  he  cites  the  fact  that 
the  money  was  returned  after  the  discovery 
was  made. 

The  court  properly  directed  a  verdict  In 
favor  of  the  state.  The  admissions  of  the 
defendant  left  no  quentlon  of  fact  for  the 
Jury  to  try.  In  collusion  with  others,  he  used 
his  official  authority  to  Wrongfully  draw  out 
public  moneys;  nnd  the  fact  that  he  returned 
the  share  which  he  obtained  does  not  miti- 
gate his  misconduct,  nor  relieve  him  from 
the  penalty  of  forfeiture  which  the  law  de- 
clares. The  claim  that  he  acted  with  good 
motives  Is  not  easily  understood.  He  know- 
ingly drew  orders  on  the  treasurer  the  pay- 
ment of  which  operntfHl  as  a  fraud  upon  *he 
county,  and,  more  than  that,  he  actually  drew 
part  of  the  money  upon  the  fraudulent  claims 
himself  from  the  county  treasury.  It  is  true, 
he  says  that  this  was  done  to  uncover  a  con- 
spiracy against  him,  and  to  ascerlain  how 
far  those  acting  In  collusion  with  him  would 
go  in  their  raid  upon  the  treasury.  It  Is  no- 
ticeable, howevw,  that  no  money  could  have 
Ijeen  obtained  except  upon  orders  signed  offi- 
cially by  him;  also,  that  the  fraudulent  prac- 
tice continued  for  a  long  time,  ami  the  fruits 
of  the  frauds  were  divided  with  and  kept  by 
him  until  the  public  officers  learned  of  the 
frnuils.  and  were  about  to  institute  proceed- 
ings against  him.    If  It  were  conceded  that 
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his  intentlcMia  the  besiiinlns  were  to 

detect  tbe  wrougB  of  others,  and  floaUy  to  re- 
turn tlie  moa^  received  ti^  htmadf,  it  voold 
not  excose  his  mlBCondoct  It  Is  a  lame 
apology  to  say  that  he  committed  an  offense 
In  order  to  detect  the  commission  of  another. 
What  he  did  was  dc»e  pnrpoBely  and  will- 
fully. It  was  done  In  ils  (^dal  capacity, 
and  for  a  pecuniary  benefit  to  himself.  From 
his  own  admissions,  It  must  be  h^  that  It 
was  fraudulently  ildA  corruptly  done*  and 
therefore  the  court  rightly  h^d  that  be  had 
forfeited  his  atHee. 

An  attack  Is  made  upon  the  act  anttaoilsing 
the  payment  of  bounties  on  the  scaUxi  of 
wild  animals  (chapter  90,  laws  18S8),  be- 
cause It  imrports  to  r^ieal  chapter  73  of  the 
lAWS  of  1873,  Instead  of  the  I«ws  of  1885. 
It  may  be  remarked,  howerer,  that  the  act 
purports  to  repeal  all  laws  In  conflict  with 
that  raiacted.  Howerer,  the  validity  of  the 
law  Is  a  mattered  no  Importance  so  far  as  this 
proceeding  Is  concerned.  Whether  valid  or 
Invalid,  be  was  guilty  of  official  misconduct 
in  wrongfully  colluding  with  others  to  perpe- 
trate a  firaud  upon  the  county.  He  acted  In 
his  official  capacity,  and,  as  before  stated,  If 
he  had  not  offlelaliy  signed  tbe  orders,  the 
money  could  not  have  been  obtained.  Nei- 
ther Is  U  any  excuse  for  him  that  the  chair- 
man of  the  bosttd  of  ooun^  commlsslcmers 
did  not  join  with  him  In  the  execution  of  tbe 
orders.  The  county  clerk  is  authorized  to 
sign  all  orden  issued  for  the  paymmt  ot 
money  upon  demands  or  claims  allowed 
against  the  county.  Ttey  were  signed  by 
him  in  bis  official  capacity,  and  the  fact  that 
the  orders  were  Irregularly  issued  will  not 
exempt  him  from  the  consequences  of  his 
.'aithlees  and  ffandulent  conduct.  The  jndg- 
mcmt  of  the  district  court  will  be  affirmed. 
All  the  Justices  concurring. 


(7  KbilApp.  1) 

MISSOURI  PAC.  RT.  CO.  t.  PFRA^•G^. 

<Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment. E.  D.   Jan.  6,  1808.) 

Raileoads  —  Fbncbs  —  Nroltobkcs— Plbadino— 
Variance — Etidbkcb. 

1.  The  plaintiff  songht  to  recover  of  the  rail- 
way company  damages  for  horses  killed  by  it 
Id  the  operation  of  its  road,  under  the  act  of 
the  legislature  of  1874.  He  alleged  that  the 
fompnny  was  liable  in  not  having  its  right  of 
way  inclosed  with  a  good  and  lawful  fence  at 
the  time  of  the  injuries  complained  of,  in  this: 
that  it  oefiligently  constructed  a  Kate,  at  an 
opfning  in  its  right  of  way,  with  defective  fas- 
tenings, etc.  Plaintiff,  on  the  trial,  without  ob- 
jection, proved  that  the  fastenings  of  the  gate 
had  become  unsafe,  had  remained  ho  a  long 
time,  and  were  when  the  homos  escaped  on 
the  track.  Held,  that  the  court  did  not  err  in 
overruling  a  demurrer  to  the  evidence,  upon 
the  ground  that  there  was  a  variance  between 
the  allegations  and  the  proof.  Railroad  Co,  v. 
C^ldweU,  8  Kan.  247. 

2.  After  the  court  had  overruled  this  demur- 
rer of  the  defendant  to  the  plaintifTs  evidenee, 
the  defendant  offered  evidence  upon  ita  defense 


M  to  the  sufficiency  of  the  fastenings  at  the  time 
of  the  injury.  After  the  evidence  was  concluded, 
the  defendant  requested  a  peremptory  chai^ 
to  find  for  the  defendant,  upon  the  ground  that 
the  evidence  was  not  sufficient  to  entitle  the 
plaintiff  to  recover  under  the  allegations  of  the 
bill  of  particulars.  Edd,  that  the  court  did 
not  err  in  refusing  to  so  charge  the  jur.v. 

3.  It  was  not  error  for  the  court  to  refaae  to 
say  to  the  jury  that,  unlras  the  evidence  show- 
ed that  the  company's  negligence  was  in  the 
original  construction  of  the  gate,  the  plaintiff 
could  not  recover. 

4.  It  was  not  error  in  such  case  for  the  court 
to  charge  the  jury  upon  the  case  as  made  by  the 
evidence,  notwithstanding  this  variance. 

5.  If,  in  construction  of  a  right  of  way  fence, 
a  railway  company  puts  in  a  gate  as  part  of 
such  fmce,  it  is  bound  to  keep  the  same  in  re- 
pair, the  same  as  any  other  part  of  tbe  fence, 
unless,  as  between  it  and  another  person,  it  is 
retieve<l  therefrom  by  contract,  either  express 
or  implied.  Snch  contract  will  not  be  implied 
from  the  mere  fact  that  the  only  person  benefit- 
ed thereby  is  the  owner  of  the  land  Bubaervient 
to  the  right  of  way. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Nemaha  county; 
J.  v.  Thompson,  Judge. 

Action  by  Nicholas  Pfrang  against  the  Mis- 
souri Pacific  Railway  Company  to  recover 
damages  for  killing  of  horses.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Waggener,  Horton  &  Orr,  for  plaintiff  in 
error.  John  Stowell  and  B.  C  Bassett,  for 
defendant  In  error. 

MAHAN,  F.  J.  The  defendant  In  error 
sued  the  raUway  company  to  recover  the 
value  of  horses  alleged  to  have  been  killed 
by  the  railway  company.  He  songht  to  re- 
cover—First, under  the  statute  of  1874,  mak- 
ing railway  companies  liable  for  such  dam- 
ages without  regard  to  negligence  in  case 
they  fblled  to  properly  fence  their  right  of 
way;  and,  second,  for  the  reason  that  the 
raUway  company  caused  tbe  injury,  negli- 
gently running  their  trains  over  the  horses 
after  they  had  escaped  and  gotten  upon  the 
right  of  way.  The  petition  allied  that  the 
railway  company  was  also  negligent  in  not 
providing  proper  fastenings  for  a  gate,  being 
part  of  their  right  of  way  fence  between  the 
right  of  way  and  the  land  upon  which  the 
plaintiffs  horses  were  being  pastured.  So 
that  both  the  statutory  liability  under  the 
act  of  1874  and  the  common-law  liability 
against  the  railway  company  were  charged. 

It  appeared  upon  the  trial,  in  addition  to 
the  contention  that  the  original  fastenings 
upon  the  gate  were  defective  and  Insecure, 
that  the  railway  company  had  negligently 
permitted  the  fastenings  to  become  more  In- 
secure, and  it  was  through  this  uegllgence 
that  tbe  horses  escaped  and  got  upon  the 
railway  track.  It  Is  contended  In  behalf  of 
the  railway  company  that  inasmuch  as  the 
allegations  of  the  petition  charge  that,  In 
the  construction  of  the  gate,  tbe  railway 
company  was  negligent,  there  was  a  vari- 
ance between  this  proof  and  the  allegations 
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of  the  petition.  Counsel  aajB  that  this  qne»- 
tloD  was  raised  by  their  demurrer  to  the  evi- 
dence, by  their  reqnestlng  peremptory  la- 
structlons  In  Its  favor,  and  by  their  special 
instrnctlons  asked  In  Its  behalf.  The  com- 
pany did  not,  upon  the  trial,  make  any  ob- 
jections to  the  introduction  of  evidence,  on 
the  ground  that  It  did  not  correspond  Tvlth 
the  allegatioDS  of  the  petition,  '.?ut  joined  in 
the  trial  of  that  issue,  and  offered  evidence 
thereon  upon  Its  part  Under  '.he  provisions 
of  sections  133  and  ISl  of  the  Code  of  Civil 
Procedure,  as  construed  by  ihe  supreme 
court  in  the  case  of  Railroad  Co.  v.  Caldwell, 
S  Kan.  247,  this  was  not  reversible  error. 
'Che  supreme  court,  speaking  by  Judge  Brew- 
er in  that  case,  says:  "Something  of  an  ar- 
gument might  be  made  to  show  that  this 
was  no  case  of  variance,  but  rather  a  ease 
in  which  only  a  part  of  the  allegations  of  the 
petition  are  proven.  But  waiving  this,  and 
conceding  It  to  be  a  case  of  variance,  still, 
as  it  is  such  a  case  as  would  manifestly  re- 
quire the  court  to  give  leave  to  amend  the 
petition  to  conform  to  the  facts  proven,  and 
as  the  defendant  could  not  Justly  claim  to 
be  prejudiced  by  such  amendment,  we  do 
not  think  the  judgment  ought  to  be  disturbed 
because  no  formal  amendment  has  actually 
been  made."  The  plaintifT  In  error  did  not 
contend  that  it  was  misled,  but  was  appar- 
ently ready  to  meet  the  Issue  presented  by 
the  evidence. 

The  second  assignment  of  error  is  that,  un- 
der the  undisputed  evidence,  the  railway 
company  was  not  liable  for  any  damages. 
The  third  is  that  the  trial  court  erred  in  re- 
fusing to  sustain  Its  demurrer  to  the  plaln- 
tUTs  evidence;  and,  fourth,  that  the  trial 
court  erred  In  refusing  to  give  judgment  In 
favor  of  the  plaintiff  In  error  upon  its  mo- 
tion therefor,  because  the  findings  of  fact  by 
the  jury  and  the  undisputed  evidence  enti- 
tled the  company  to  such  Judgment.  These 
three  assignments  will  be  considered  tof^eth- 
er.  They  are  based  upon  the  variance  here- 
tofore alluded  to.  This  Is  dcduclble  from 
the  argument  presented  in  support  of  these 
assignments.  Counsel  for  the  company  say 
that  the  court  had  no  right  to  enlarge  the 
Issues  In  the  case  by  its  Instructions,  and 
present  to  the  jury  a  case  not  made  by  the 
pleadings.  The  conclusion  upon  ihe  first  as- 
signment likewise  controls  these  three.  The 
court  commltti'U  no  error  therein. 

The  fifth,  sixth,  and  seventh  assignments 
of  en-or  .are  to  the  effect  that  the  court  erred 
In  not  giving  to  tlie  jury  a  binding  charge 
to  find  for  the  defendant— First,  upon  tlie 
pioadlng!^;  second,  upon  the  pleadings  and 
the  evidence;  and,  third,  from  the  pleadlnps 
and  the  cvkleiice  as  it  rehited  to  the  stock 
law  of  1874.  From  a  close  scrutiny  of  the 
record,  we  cannot  say  tliat  the  evidence  of 
the  plaintiff  tacked  anything  to  entitle  bim 
to  reoover  prima  facie.  The  petition  alleged 
a  cause  of  action  l>oth  under  the  statute  and 
the  common  law.    The  evidence  showed  a 


right  prima  f&cle  to  recover  upon  either  flie- 
ory  of  the  case.  So  that  It  was  a  question 
for  the  jury  to  determine  from  all  the  evi- 
dence whether  the  plaintiff  was  entitled  to 
recover.  Upon  the  conclusion  of  the  trial 
there  was  conflicting  evidence  to  be  weighed 
by  the  jury,  and  the  court  would  have  invad- 
ed the  province  of  the  jury  by  giving  the  in- 
structions requested.  The  jury  found  In  its 
special  Qndings  for  the  plaintiff  In  error,  up- 
on the  question  of  Its  common-law  liability, 
and  based  its  general  verdict  upon  the  com- 
pany's failure  to  maintain  a  fence  on  its 
right  of  way. 

The  eighth  assignment  of  error  la  In  the 
refusal  of  the  court  to  chai^  the  Jury  as 
follows:  "Under  the  statute  of  1874,  a  rail- 
way company  whose  railroad  is  not  inclosed 
with  a  good  and  lawful  fence  to  prev«it  ani- 
mals from  being  on  such  road  Is  liable  to  the 
owner  of  such  animals  for  killing  or  Injuring 
.hem  In  the  operation  of  the  railroad,  with- 
out regard  to  any  question  of  negligence  In 
the  management  or  operation  of  trains;  but 
a  railroad  company  whose  railroad  is  inclos- 
ed with  such  a  fence  cannot  be  held  liable 
In  any  case  under  said  statute  of  1874."  The 
court  did  not  give  this  instruction  verbatim 
in  its  general  charge;  yet  it  did  in  substance 
give  It. 

The  ninth  assignment  of  error  is  that  the 
court  refused  to  give  to  the  Jury  the  sixth 
instruction  requested  by  the  defendant,  to 
the  effect  that  unless  the  evidence  showed 
that  the  company's  negligence  was  In  the 
original  construction  of  the  gate,  and  not  by 
reason  of  any  negligence  In  maintaining  the 
gate,  the  plaintiff  could  not  recover  under 
the  statute  of  1874.  This  contention  has 
been  disposed  of  hereinbefore. 

The  tenth  assignment  of  error  is  In  the 
court's  refusal  to  charge  the  Jury  as  re- 
quested by  the  defendant  In  Its  seventh  in- 
struction. This  was  given  in  the  general 
charge  almost  verbatim. 

The  eleventh  assignment  of  error  Is  that 
the  court  did  not  charge  the  jury  as  request- 
ed by  the  defendant  in  Its  eighth  request 
This  Instruction  was  likewise  given  In  the 
court's  general  charge. 

Tlie  twt'Ifth  assignment  of  error  Is  in  re- 
fusing to  clmrgG  the  Jury  as  follows:  "If 
you  find  that  the  landowner  considered  the 
fastenings  defective  or  insufflclent  but  made 
no  cotiiplnint  thereof,  although  having  fre- 
quent opiH>rtunlty.  and  said  horses  were 
luriu'd  into  the  field  without  taking  any  addi- 
lionnl  precaution  for  fastening  the  gate,  then 
Ihe  landowner  was  guilty  of  contributory  neg- 
llycnce.  and  tlie  plaintiff  cannot  recover  un- 
der said  statute  of  3S74."  In  the  first  place, 
the  qU4>stion  of  cnnti-lbntnry  negligence  was 
one  to  be  teft  to  ihe  jury  upon  the  facts.  It 
cannot  be  said  that,  because  the  landowner 
made  no  objection  to  the  character  of  the 
fastenings  on  the  gate,  the  plaintiff  would 
he  thereby  chargeable  with  contributory  neg- 
ligence.   Theie  was  no  relation  ot  principal 
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and  aceat  existing  between  tbe  pUOntlff  tnfl 
tbe  landowzter. 

The  thlrteentb  walgnment  of  error  to  In  re- 
f  Qslng  to  charge  tbe  }ury  aa  requested  by  th* 
defendant  In  Its  flfteoiUi  regaest  The  sab- 
stance  of  this  requeat  la  embodied  In  the 
general  charge  as  favorably  to  the  def«idaiit 
as  though  Ita  requeat  had  been  granted, 

Tbe  aame  to  true  of  the  fourteenth  asalgn^ 
ment  of  error. 

Tbe  fifteenth  ass^nmoit  of  errm  to*  In 
aubstance,  the  same  as  tiie  twelfth.  It  ait- 
temiits  to  measure  the  right  of  the  plalntlfF 
to  recover  against  the  defendant  by  the  wlt- 
iiatlon  of  the  landowner,  to  Impnte  to  him  all 
the  knowledge,  and  to  chai^  him  with  the 
result  ot  the  acts  of  the  landowner. 

Tbe  alxteenth  assignment  of  emsr  to  that 
tiie  court  reused  to  chai^  the  Jury  u  M- 
lowa:  "It  does  not  appear  that  tbe  plaintiff 
■was  vnder  any  cUfgatlon.  daty,  or  necessity 
of  pasturing  hto  horses  on  W.  8.  Bontrager's 
tond.  It  seems  to  hare  been  a  matter  ctf 
choice  and  mere  conrenlence;  and  If  yon  find 
that  the  plaintiff  openedt  dosed,  and  fast- 
ened said  sontii  gate  when  he  put  his  horses 
Into  tbe  stock  field  on  January  8,  1883,  and 
had  full  i^iportnnlty  of  examining  the  gate 
and  Its  fiistenlngs  at  said  time,  and  be  then 
considered  and  treated  them  as  snfflclent, 
then  he  onght  not  now  to  complain  that  they 
were  insufllclait  for  the  purpose  ot  casting 
llaMUty  upon  the  defendant  for  the  idaln- 
tUTs  own  benefit**  Hie  flust  that  tiw  plain- 
tiff was  not  tbe  owner  of  the  land  upon 
which  the  stock  was  nmning,  baring  a  license 
therefor  only,  can  make  no  dlflCTence  aa  to 
the  ItoblUty  the  company.  The  mere  fact 
that  he  put  hto  honies  In  throng  tbe  gate  In 
controTNsy  on  the  morning  of  tbe  8th  of 
January,  and  had  tbat  oniortnnlty  of  seeing 
the  gate,  and  bow  It  was  fastened,  to  not 
sufficient  to  woiic  an  estoppel  against  him 
to  dalm  that  the  fiistenlngs  on  the  gate  were 
not  sufficient  Nor  can  It  be  s^d.  as  a  mat- 
ter of  Uw,  from  tbe  mere  tact  that  he  bad 
that  <q)portnnIty  of  Inspecting  the  gate  and 
hs  fbstentnjff.  that  he  was  guilty  of  contrtb- 
ntoiy  negligence,  that  would  bar  hto  right  of 
recovery. 

Tbe  seventeenth  assignment  of  error  to 
that  the  court  Instructed  the  Jury  as  follows: 
**A  landowner  whose  farm  Is  divided  by  a 
railroad  la  entitled  to  necessary  crosalngs, 
and  when  the  railroad  company  fences  ita 
track  tbrougb  bb  farm,  and  constructs  gates 
in  tbe  fences  at  such  crossings,  tbe  gates  be> 
ing  merely  a  part  of  tbe  fence.  It  Is  tbe  duty 
of  the  railroad  company  to  furnish  such 
gates  with  good  and  sufficient  fastenings, 
and  tbe  omission  to  fumlsb  such  fastenings 
to  negligence."  "Where  a  railroad  company 
at  such  private  crossings  constructs  a  gate 
with  defective  and  losuisaclent  faatenlngs, 
and,  by  reason  thereof,  stock  stray  upon  such 
railroad  company's  road  through  sold  gate, 
and  are  struck  by  said  railroad  company's 
train,  tbe  company  to  liable  to  the  owner  ot 
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the  atodt  tor  tbe  damages  snstolned;  and 
If  snch  company  falls  to  pay  such  damages 
for  thirty  days  after  demand,  and  suit  to 
broogbt  It  to  also  Uatde  toe  a  reasonable  atr 
tomey'a  fee."  **A  railroad  company  is  not 
only  required  to  construct  a  gate  with  rea- 
Bonably  auffldent  fostenlnga  at  a  private 
crossing,  but  It  must  maintain  the  same  In  a 
reasonably  Bufficl«it  condition  to  ivevcot 
stock  getting  through  such  gate;  and  If  such 
gate  to  constructed  with  sufficient  fastenings, 
and  afterwa^,  throtigh  use  and  wear,  tbe 
fastenings  become  defective  and  Insecure, 
and  are  permitted  to  remain  In  a  defective 
condition,  tor  snch  length  of  time  that  with 
ordinary  care  and  diligence,  the  railroad  coi» 
pany  could  have  discovered  and  r«nedled  the 
defect,  then  the  company  to  charged  witb 
notice  of  the  defect"  "If  the  railway  con- 
structed the  gate  In  question  vrith  good  and 
sufficient  fastenings,  and  had  up  to  the  time 
of  the  accident  kept  the  same  In  good  repair, 
then  it  waa  the  duty  of  the  owner  of  the  toad 
or  the  person  occupying  the  land  to  ke^  the 
gate  closed  and  fastened  so  far  as  was  neces- 
sary to  keep  tbe  animato  off  tbe  railroad; 
and  there  can  be  no  recovery  tor  the  loss  and 
Injury  of  said  animato,  under  the  statnte  of 
1874.  on  accoimt  of  the  gate  being  left  open 
or  unfastened  1^  the  plaintiff,  the  tondowner, 
or  aaj  neighbor,  ot  any  person  other  tban 
some  servant  agent  or  emidoyfi  of  said  com- 
pany." The  contentton  in  support  ot  this  as- 
Blgnmeut  to  that  a  railroad  company  to  not 
required  to  erect  or  maintain  gates  at  a  pri- 
vate crossing  upon  a  farm  for  the  conven- 
Imce  of  the  landowner  whose  farm  It  sevos. 
The  case  next  cited  by  counsel  In  support  ot 
thto  contention  to  Adams  v.  Railroad  Co.,  46 
Kan.  161,  26  Pac.  489,  to  which  tbe  court 
says:  "And  wbere  the  railroad  company 
fencca  Ite  track  through  hto  farm,  and  con- 
structo  gates  In  the  fences  at  such  crosdngs 
for  the  accommodation  of  tbe  tondown«  or 
hto  tenant  the  duty  resto  opon  him  to  keep 
the  gates  dosed;  and  If  be  neglecto  to  do  so, 
and  hto  animato  pass  through  them  upon  the 
track,  and  are  killed,  wKhont  the  negligence 
of  those  operating  tbe  trains,  tbe  railroad 
company  to  not  liable  for  tbe  loss."  In  this 
case  the  court  found  It  a  fact  by  way  of  yn- 
sumplton,  that  the  landowner  had  left  the 
gate  o[>en,  and  was  Immediately  responsible 
for  tbe  fence  not  being  a  perfect  f^ce.  It 
needs  no  argument  to  sustain  ttao  propofdtlon 
tbat  tbe  company  to  snch  case  would  not  be 
liable  for  damages  occasioned  to  the  land- 
owner his  own  act  Tbe  next  case  cited 
to  Bailroad  Co.  v.  Kregelo.  Kan.  COS,  5  Pac. 
15.  This  was  an  anneal  from  award  oC  com- 
missioners appointed  to  condemn  tbe  right  of 
way  through  tbe  land  ot  the  defendant  In 
error.  Tbe  court  says:  "As  a  general  rule, 
the  tondowner  bos  a  reaswiable  right  to  farm 
crossings  at  such  places  as  tbe  necessities  of 
bis  farm  demand,  provided  such  crossings 
and  the  use  thweof  will  not  interfere  with 
the  paramount  righto  ot  the  railroad  com- 
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pany."  The  court  was  considering  the  stat- 
Tite  iu  relation  to  condemnation  [ffoceedlngs, 
and  said  that  the  statute  did  not  require  the 
company  to  build  and  maintain  crossings. 
This  Is  very  different  from  the  company's  lia- 
bility for  stock  killed  under  the  statute  of 
1874.  The  next  case  referred  to  In  coun- 
sel's brief  Is  Railroad  Co.  Y.  Allen,  22  Kan. 
285.  This  was  also  an  appeal  from  condem- 
nation  proceedings,  and  has  no  application  to 
the  questions  Involved  herein.  The  next 
case  cited  1b  Railroad  Co.  v.  Gongb,  29  Kan. 
94.  This  was  an  appeal  In  condemnation 
proceedings.  The  court  says  that  the  com- 
pany was  not  required  by  the  statute  to  go 
to  the  expense  of  constructing  and  maintain- 
ing crossings.  It  refers  to  crossings  over 
tbe  track,  and  bas  no  relation  to  the  obliga- 
tion Imposed  npon  railroad  comi)anlefl  to  pay 
for  stock  killed  by  tbem  on  tbeir  line  with- 
out regard  to  tbelr  negligence.  The  statute 
cited  in  tbe  brief  Is  the  same.  The  next  ci- 
tation is  Railroad  Ca  v.  Cosper,  42  Kff".  cct, 
22  Pac.  634.  Tbis  Is  also  an  appeal  In  con- 
demnation proceedings,  and,  as  In  the  other 
cases  cited,  the  court  was  discussing  the 
measure  of  damages  to  the  land  through 
which  the  right  of  way  was  condemned;  and 
Incidentally,  in  that  case,  the  court  discusses 
the  right  of  the  owner  of  the  farm  to  make 
a  crossing.  The  statute  of  1874  iibposed 
upon  a  railway  company  a  liability  to  pay  for 
all  stock  killed  on  its  line  of  road,  in  the  op- 
eration thereof,  without  regard  to  negligence. 
By  another  section  it  Is  provided  that  rail- 
roads which  are  fenced  with  lawful  fences 
are  exempt  from  the  operation  of  this  stat- 
ute. So  that  It  Is  simply  a  question  whether 
the  company  bad  property  fenced  and  main- 
tained a  fence  along  Its  right  of  way.  Had 
there  been  a  contract  between  the  owner  of 
the  farm  and  the  railroad  company  by  which 
the  burden  of  erecting  and  maintaining  this 
fence  had  been  placed  upcm  the  owner  of  the 
farm,  the  result  might  have  been  dlfFerent 
But  It  Is  not  claimed  tbat  the  obligation  of 
the  company  was  in  any  manner  changed 
from  It  to  the  landowner  by  any  contractual 
relation  between  them,  express  or  Implied. 
The  obligation  still  rested  upon  the  company. 

The  next  assignment  of  error  Is  that  tbe 
trial  court  erred  In  rendering  Judgment 
against  the  company.  The  evidence  support- 
ed the  findings  of  the  Jury,  and  their  findings 
warranted  the  Judgment  There  was  no  er- 
ror in  tbe  proceedlnga  warrantiiig  a  new 
trial. 

The  twenty-first  assignment  of  error  Is  tbat 
the  court  erred  In  refusing  to  sustain  the  mo- 
tion of  the  plaintiff  in  error  to  reapportion 
the  costs  between  tbe  parties.  We  cannot 
determine  from  the  record  whether  tbe  costs 
from  which  the  company  sought  to  be  -  re- 
lieved arose  under  the  contention  of  the 
plaintiff  tbat  the  company  was  liable  at  com- 
mon law.  We  are  unable  to  determine  from 
the  record  that  the  court  erred  In  refusing  to 
retax  the  costs.   We  cannot  dlsceni  from  tbe 


record  what  costs  were  taxed  to  the  plaintiff 
In  error,  and  what  were  taxed  against  U. 
Tbe  Jadgment  la  affirmed. 

Mcelroy,  J..  concurs,  wells,  J.,  bavins 
been  at  counsel,  not  alttlni. 


<7  K»n.  A.  697* 
MADDEN  V.  WALKER. 
(Court  of  Appeals  of  Kansas,  Soathem  Depart- 
ment, W.  D.  Jan.  18,  1888.) 
Chattil  ICoBTOAOBB— Balks— Waivbk  aw  Pkio»- 

ITT. 

The  holder  of  a  first  chattel  mortgage, 
which  entitles  him  to  possession,  may  sell,  or 
authorize  the  mortgagor  to  sell,  tbe  property 
mortgaged,  or  a  part  of  same,  and  vest  title 
thereto  in  the  purchaser;  but  the  law  will,  as 
againet  a  second  mortgage,  apply  the  proceeds 
of  such  sale  to  the  payment  of  the  first  mort- 
gage. 

(SyUaboa  by  the  CourU 

Error  from  district  court,  Bnsb  oonnty;  T. 
H.  Grlnstead,  Judge. 

Action  by  Ed.  F.  Madden  against  S.  O. 
Walker.  Defendant  had  Judgment,  and  plain- 
tiff brings  error.  Affirmed. 

J.  W.  McCormIck,  for  plaintiff  In  OTor. 
Andrews  &  Anderson,  for  defendant  in  error. 

SOHOONOVEa  J.  This  Is  an  action  for 
the  wrwgful  conversion  of  400  bushels  of 
wheat,  of  the  value  of  $202.00.  The  Bank 
of  McOrack»i  held  a  first,  and  Ed.  F.  Mad- 
den, plaintiff  ta  error,  held  a  second,  mort- 
gage, given  by  N.  B.  Drummond  on  tbe  wheat 
In  controversy  and  other  personal  property. 
Drummond,  with  the  knowledge  and  consent 
of  the  Bank  of  McCracken,  sold  to  the  de- 
fendant in  error,  S.  G.  Walker,  400  bushels 
of  wheat,  of  the  value  of  (202.60,  which  was 
applied  on  a  debt,  not  secured  \iy  this  mort- 
gage, due  from  Drummond  to  Walkw.  Tbe 
theory  of  plaintiff  In  error  Is  tiiat  tbe  con- 
sent of  the  bank  to  the  sale  of  the  wheat 
operated  to  r^ease  the  said  first  mortgage 
as  to  the  wheat,  and  tbat  plaintiff  in  error's 
mortgage  thereby  became  a  first  lien,  and  en- 
titled him  to  the  possession  of  the  wheat. 
We  cannot  concur  in  this  view.  The  bank, 
as  the  holder  of  the  first  mortgagOi  had  the 
right  to  sell  the  wheat,  or  to  authorize  the 
mortgagor  to  do  so,  snd  apply  the  proceeds 
on  amount  due  the  bank;  and,  as  against  tbe 
plaintiff  in  error,  the  law  makes  such  appli- 
cation, and  reduces  the  bank's  claim  or  debt 
by  an  amount  equal  to  the  value  of  the  wheat 
sold.  This  Is  all  plaintiff  iu  error  is  entitled 
to  have  done^  and  all  he  can  equitably  claim. 
If  he  wishes  to  redeem  the  property,  be  can 
do  so  by  pairing  tbe  bank's  claim,  less  the 
value  of  the  wheat  sold;  hence  his  interests 
are  not  prejudiced.  He  Is  no  worse  off  on 
accouirt  of  the  sale.  Nothing  has  been  done 
to  his  Injury.  He  was  not  entitled  to  pos- 
session of  the  wheat  until  tbe  first  mortgage 
was  paid  or  redeemed  from.  The  sale  being 
authorized  by  law,  the  title  to  the  wheat 
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passed  to  the  pnrcdiaser,  defendant  In  error. 
The  description  of  the  property  la  the  first 
mortgage  was  snfflclent  to  embrace  the 
wheat  In  controversy.  Hie  Instmctloas  of 
the  district  court,  conald^ed  as  a  whole, 
fairly  state  the  law  of  the  case.  The  judg- 
ment of  the  district  court  la  afflrmed.  All 
the  Judges  concurring. 


(7  Kad.  a.  696) 

STATB  BANK  OF  ST.  JOHN  T.  GBUVBB 
et  al. 

(Court  «f  Appeals  of  Kansas,  Sonthera  Depar^ 

ment,  W.  D.   Jan.  18,  ISOa) 
AppsAmAKos  —  Bpfsot— CoBT  Bond— OusonoNi. 

1.  By  a  general  appearance,  the  defendants 
sabtnit  themselres  to  the  jurisdiction  of  the 
conrt, 

2.  Hie  proper  way  to  object  to  a  defective  or 
Told  cost  Dond  In  an  ordinary  drll  action  is  by 
a  special  appearance,  or  br  m.  motiMi  foor  addi- 
tional seconty  for  costs. 

(SyUabtts  by  the  Court) 

BtrrOT  from  district  conrt;  Kiowa  conntgr; 
W.  O.  Basb(«e»  Judge. 

Action  by  the  fitate  Bank  of  St  John 
against  Herman  XL  OraTer  and  Maria  Om- 
Tw.  Judgment  for  plaintiff,  who  moved  to 
confirm  the  sal^  and  defendanta  moved  to 
have  the  Judgment  and  sale  set  aside.  Prom 
an  order  vacating  the  Judgnunt  and  setting  the 
sale  asid^  plaintiff  brings  error.  Beversed. 

Moselcy  ft  Dixon  and  John  W.  Bose,  for 
Idalntiff  In  ernnr.  B.  D.  Crawford,  for  de- 
fendants in  error. 

DBNNISON,  P.  J.  This  action  was  com- 
menced In  the  district  court  of  Kiowa  coun- 
ty, Kan.,  by  the  plaintiff  in  error  against  the 
defendants  In  error,  to  foreclose  a  mortgage 
upon  certain  lands  In  said  county.  The  pe- 
tition alleges  the  execution  and  delivery  of 
the  note  and  mortgage,  and  a  default  there- 
on. The  answer  of  the  defendants  Is  an 
unverified  general  denlaL  Judgment  was 
rendered  for  the  plaintiff.  An  order  of  sale 
was  issued,  and  the  land  was  advertised  and 
sold.  The  plaintiff  filed  a  motion  to  con- 
firm the  sale,  and  the  defendants  filed  a  mo- 
tion to  have  the  Judgment  vacated  and  the 
sale  set  aside.  These  motions  were  heard 
by  the  court,  and  the  motion  to  vacate  the 
Judgment  and  set  aside  the  sale  was  sustain- 
ed, over  the  objection  and  exceptions  of 
the  plaintiff.  The  motion  reads  as  follows 
(omitting  caption):  "Now  come  the  defend- 
ants herein,  Herman  E.  Graver  and  Maria 
Graver,  and  move  the  court  to  set  aside,  va- 
cate, and  hold  for  naught  the  Judgment  here- 
tofore rendered  In  this  action  against  them 
and  the  sheriff's  sale  held  thereunder,  for 
the  following  reasons,  to  wit:  (1)  For  neg- 
lect and  omission  on  the  part  of  the  clera 
of  the  court,  and  Irregularities  in  obtaining 
said  Judgment;  (2)  that  said  judgment  is  ex- 
cessive, and  Is  not  snntnttied  by  the  petition; 
(3)  that  the  pretended  petition  upon  which 


said  Judgmrat  was  and  la  based  does  imt 
state  facts  sufflcioit  to  constitute  a  cause  of 
action  against  these  defendants,  or  either 
of  them,  and  to  entitle  plaintiff  to  the  relief 
granted  and  the  Judgment  rendered;  (4)  for 
irregularities  of  the  sheriff  in  making  said 
sale,  and  selling  the  property  described  In 
petition  twice  upon  the  same  notice  of  sale; 
(6)  that  said  Judgment  was  without  juris- 
diction on  the  part  of  the  conrt  to  render  the 
same,  and  Is  Irregular,  Illegal,  and  void. 
Herman  B.  Gruver  and  Maria  Gruver,  De- 
fendants, by  B.D.Crawford, T^elr  Attorney." 
The  plalntUf  brings  the  case  to  this  court, 
and  asks  for  a  review  of  the  order  of  the 
trial  court  In  sustaining  the  motion. 

The  defendanta  in  error  have  filed  no  brief, 
and  have  not  pointed  out  to  us  the  reasons 
why  the  trial  court  should  be  sustained.  Aft- 
er an  examination  of  the  record,  we  conclude 
that  the  order  was  made  because  the  attor- 
ney for  the  plaintiff  was  the  only  surety  up- 
on the  cost  bond  filed  therein.  This  will 
be  the  only  question  c<Hialdered  by  us.  The 
defendants,  by  their  general  appearance  In 
tiie  case,  submitted  themselves  to  the  Juris- 
diction of  the  trial  conrt;  and  it  is  immate- 
rial whether  the  cost  bond  filed  therein  la 
defective  or  void.  If  the  bond  Is  defective 
or  void,  the  defendants  should  object  to  the 
Jurisdiction  of  the  court  by  special  appear- 
ance, or  by  a  motion  for  additional  security 
for  costs.  The  petition  in  this  cose  states  a 
cause  of  action.  The  court  could  not  set 
askle  the  Judgment  because  it  was  excessive, 
as  the  plaintiff  offered  to  remit  all  excesses. 
There  is  nothing  In  the  record  to  show  that 
the  land  bad  been  sold  twice  upon  the  same 
order  of  sale.  The  Judgment  of  the  district 
court  Is  reversed,  and  the  case  remanded, 
with  Instractions  to  overrale  the  defendants' 
motion  to  vacate  the  Judgment  and  set  aside 
the  sale.    All  the  Judges  concurring. 

(7  Kao.  A.  6E9) 

ANGLO-AHGBICAN   LAND,  MOBTGAGB 
ft  AGENCJY  CO..  Limited,  v. 
HEGWER  et  al. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.   Jan.  IS,  180&) 

EviDSHOa— AOKNOWLBDOBD    HOBTOAOS  — BsKIAL 

or  BzBcvTio:*. 
A  mortgage  properly  acknowledged  may 
be  Introduced  in  evidence  and  read  witbont  fur- 
ther proof,  and,  when  so  introduced  and  read, 
it  makes  a  prima  facie  case,  although  its  ex- 
ecution Is  denied  by  a  verified  answer. 
(Syllabus  by  the  Conrt) 

Brror  from  district  court;  Pratt  county;  W. 
O.  Bashore,  Judge. 

Action  by  Anglo-American  I^nd,  Mortgage 
ft  Agency  Company,  Limited,  agalost  Ernest 
G.  Hegwer  and  others  on  a  note  and  mortgage. 
Defendants  had  Judgment  Plaintiff  brings  er- 
ror. Reversed. 

J.  F.  Perdue,  for  plaintiff  In  error.  TlK>mp. 
son  ft  Aph  and  ElUa  ft  Banett.  for  defend- 
ants In  error. 
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DESNNISON,  P.  J.  The  plidntlff  In  error 
filed  its  petition  In  tbe  district  court  of  Pr&tt 
county,  Kan.,  alleging  that  Ernest  G.  Hegwer 
and  Mary  G.  Hegwer  had  ocecnted  and  deliv- 
ered to  CoUlns  &  Hegwer  a  certain  promiseory 
note  and  a  real-estate  mortgage,  pledging 
the  N.  £.  14  of  section  15,  in  township  27  S., 
(rf  range  11  W.  of  the  sixth  P.  M.,  as  secn- 
rlty  tor  the  payment  of  said  note.  It  also 
alleges  that  the  payment  of  said  note  was 
guarantied  by  John  W.  Collins,  Henry  Heg- 
wer,  and  Collins  &  Hegwer,  and  was  by  them 
assigned  and  delivered  to  James  L.  Ttombard, 
who  tn  turn  transferred  said  note  to  the 
plaintiff  in  error.  The  amount  of  the  note 
was  $000,  npon  which  Is  indorsed  tbe  sum  of 
(185.  Tbe  petition  asks  for  the  foreclosure 
of  the  mortgage,  and  a  personal  judgment 
for  any  sum  remaining  unpaid  after  the  sale 
of  real  estate.  Maria  C.  Hegwer,  who  is 
sued  as  Mary  C.  Hegwer,  filed  an  answer  to 
the  petition,  in  which  she  denies  the  execn- 
tion,  acknowledgment,  or  delivery  of  tbe  note 
and  mortgage,  and  alleges  that  she  and  her 
husband,  Ernest  G.  H^rwer,  who  is  now  de- 
ceased, lived  upon  and  occuiried  as  thch: 
homestead  tbe  land  described  In  the  mortgage 
at  the  time  of  Its  alleged  execution  and  de- 
livery. This  answer  is  verified  by  her,  and 
the  cause  went  to  trial  upon  the  Issues  so 
joined.  Upon  the  trial  of  the  action  the 
[dalntlff  introdnced  tbe  note  and  mortgage 
in  evidence,  and  they  were  read  to  the  Jury 
without  objection.  The  plaintiff  then  offered 
to  prove  the  signature  on  the  note  by  com- 
paring  the  same  with  the  signature  on  the 
mortgage,  said  mortgage  being  an  acknowl- 
edged instrument;  and  then  rested.  The  de- 
fendants demurred  to  the  evidence  of  the 
plaintiff  '*upon  the  ground  and  for  tbe  reason 
that  tbe  evidence  offered  does  not  prove  any 
right  to  foreclose  against  tbe  defendants  on  the 
Issues  made  up  In  this  case."  The  demurrer 
was  sustained  by  the  court  over  the  objec- 
tions of  the  defendants. 

There  Is  but  one  question  presented  to  us 
for  determination,  and  that  Is,  did  tbe  Intro- 
duction of  the  note  and  mortgage  In  evidence 
without  objection  establish  a  prima  facie 
case  where  their  execution  Is  denied  under 
oath?  If  so,  the  court  erred  In  sustaining 
the  demurrer.  If  not,  the  judgment  must  be 
affirmed.  As  a  general  rule,  it  must  be  held 
that  the  mortgage,  duly  acknowledged,  not 
only  makes  a  prima  facie  ease,  but  that  It 
could  be  Introduced  and  read  In  evidence 
without  further  proof,  even  over  the  objection 
of  the  defendnnts  (paragraph  1135,  Gen.  St 
1880);  and  this  is  true  although  Its  execution 
is  denied  by  a  verified  answer  (W'llklns  v. 
Moore,  20  Knn.  538).  The  defendants  In  er- 
ror Contend  that  the  execution  of  the  note 
was  not  proven,  and  that  without  a  debt 
there  can  be  no  mortgage.  The  same  facts 
existed  in  20  Kan.  538,  that  exist  in  this  case, 
and  the  court  in  that  case  sustained  a  judg- 
ment of  foreclosure.  We  do  not  feel  at  lib- 
erty to  make  a  different  finding  erm  thongb 


we  may  not  fully  concur  In  tiie  above  dedalon. 
The  plaintiff  In  error  made  a  prima  fade 
case  in  the  district  court,  and  the  demurrer 
was  imprt^rly  sustained.  The  judgment  of 
the  district  court  Is  reversed,  and  the  case 
remanded  for  a  new  trial.  All  the  Jadses 
concuErtng: 


(7  Kan-Aw.  701) 

JOHNSON  LOAN  &  THUST  CO.  v.  BCRB 
et  aL 

(Cout  of  Appeals  of  Kanaas,  Sonthem  D^art- 
ment,  W.  D.   Jan.  18.  1898.) 

WaIVBB  BX  AIVBAIUXCB— JUDaVKHTS— PaocBM— 

Appeal— Pa  KT1K8. 

1.  "A  general  appearance  to  contest  a  jodg- 
ment  on  aecoant  of  irregolarlties  will.  If  the 
gronnds  therefor  are  not  sustained,  cooelnde  the 
parties,  as  to  any  further  questtoninir  of  the 
judgment."    Burdette  v.  Corgan,  26  Kan.  102. 

2.  Where,  by  the  court's  order,  one  is  made 
a  party  to  an  action,  and  no  proper  snmmona  is 
served  npon  him,  his  voluntary  appearance  in 
such  action  waives  any  error  in  the  order  mak- 
ing him  a  party,  and  all  objection  to  the  aom- 
mons. 

3.  Where  the  record  fails  to  show  that  the 
plaintiff  in  error,  which  had,  for  itself,  dla- 
claimed  any  interest  in  tbe  action,  was  legally 
authorized  to  appear  for  an  administrator  of 
the  estate,  who  was  alleged  to  be  the  real  par- 
ty interested,  the  petition  in  error  should  be 
dismissed. 

(Syllabus  by  the  CoorL) 

Error  from  district  oonrt,  Stafford  eoonty; 
J.  H.  Bailey  and  Ansel  R.  C3ark,  Judges. 

Action  by  E.  Howland  agahisc  Joe^ 
Sparks  and  others  to  foreclose  a  mortgage. 
Judgment  was  rendered  in  favor  of  the  State 
Bank  of  &t.  John,  and  the  land  was  sold  to 
George  H.  Burr.  Subsequently  the  Johnson 
Ixmn  &  Trust  Company  moved  to  vacate  tbe 
judgment  The  motion  was  denied,  and  the 
company  brings  error.  Afilrmed. 

Cook  &  Gossett,  for  plaintiff  In  errw.  John 
W.  Rose,  for  defendants  in  error. 

M1I.T0N,  J.  E.  Howland  commenced  this 
action  to  foreclose  a  mortgage  upon  a  tract  of 
land  In  Stafford  connty;  the  debt  secured 
thereby  being  evldmced  by  10  notes,  of  flS 
each.  Joseph  Sparks  and  wife  (who  gave  the 
mortgage),  George  H.  Burr,  the  State  Bank  of 
St.  John,  and  others,  were  made  defendants. 
The  petition  alleged  that  the  said  notes  and 
mortgage  had  been  delivered  to  the  Johnson 
ry>an  &  Trust  Company,  a  corporation,  and 
by  it  assigned  to  the  plaintiff,  Howland.  The 
answer  and  cross  petition  of  the  bank  admit- 
ted these  allegations,  and  averred  that  it  held 
and  owned  a  first  mortgage,  superior  to  that 
of  plaintiff,  against  the  same  land,  which  was 
given  by  Sparks  and  wife  to  secure  the  pay- 
ment of  a  promissory  note  In  the  sum  of  $024.- 
20.  It  also  averred  that  the  trust  company 
claimed  a  lien  of  some  kind  against  the  same 
land,  and  that  It  was  a  necessary  parly  to  tbe 
complete  determination  of  the  Issues  in  the 
case,  but  that  Its  lien  was  Junior  and  inferior 
to  that  of  the  cross  petitioner,  and  asked  that 
tbe  trust  company  be  made  a  party  defend- 
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ant.  On  February  18, 1891,  the  conrt  ordered 
that  the  trust  company  be  made  a  party  de- 
fendant, and  that  It  be  served  with  summons. 
On  March  81,  1891,  the  service  of  Bummoos 
was  duly  made  upon  it;  the  answer  day  be- 
ing April  27,  18t»l.  On  May  6th.  the  trust 
company  not  havlne  pleadeQ  In  tbe  action, 
and  being  wholly  In  default.  Judgment  was 
rendei-ed  in  faror  of  the  bank,  In  the  sum  of 
$700.07,  against  Sparks  and  wife;  and  the 
foreclosure  of  Its  mortgrage  and  the  sale  of 
the  premises,  subject  to  plaintiff's  mortgage, 
to  satisfy  the  said  judgment,  were  decreed. 
The  decree  expressly  declared  that  the  cross 
petitioner's  lien  upon  the  mortgaged  land  was 
a  second  Hen,  subject  only  to  the  lien  of 
plaintiff's  mortgage.  On  May  12,  1891,  Jitig- 
ment  was  rendered  In  favor  of  plaintiff  for 
the  amount  clnlmed  in  his  petition,  a  foreclo- 
sure of  his  mortgage  decreed,  and  a  sale  of 
the  land  under  the  foreclosure  proceedings 
(vas  ordered.  In  the  decree,  plaintiff's  mort- 
gage was  expressly  declared  to  be  a  first  Hen 
on  the  mortgaged  premises.  On  December 
14,  1801,  tbe  land  was  sold  by  the  sheriff  nn- 
der  the  Judgment  In  favor  of  the  bank,  anH 
was  bought  by  George  H.  Burr.  On  Febru- 
ary 12, 1892,  the  court  duly  confirmed  the  said 
sale,  and  ordered  the  clerk  to  cancel  the  mort- 
gage set  forth  In  the  cross  petition,  and  also 
"to  cancel  the  mortgage  executed  to  the  John- 
son Loan  &  Trust  Company,  and  recorded  in 
Book  18  of  Mortgages,  p.  611."  The  land 
was  thereafter  deeded  by  the  sheriff  to  Burr, 
and  by  him  subsequently  sold  to  a  party  who 
purcfaaseU  in  good  faith,  for  a  valuable  con- 
sideration, all  of  which  occurred  before  the 
motion  hereinafter  specified  was  filed.  On 
April  4,  18&4  (nearly  three  years  after  the 
Judgment  was  rendered  In  favor  of  the  bank), 
the  trust  company  filed  its  motion  to  vacate 
the  Judgment  under  which  tbe  land  had  been 
sold,  and  upon  the  faith  of  which  a  subse- 
quent conveyance  had  been  made.  The  trust 
company  did  not  seek  to  set  aside  the  sale,  nor 
to  reach  the  lartt  Itself,  but  to  vacate  the 
Judgment  as  between  Itself  and  the  defend- 
ants Burr  and  the  bank,  so  that  further  pro- 
ceedlngs  might  be  bad.  Burr,  It  appears,  had 
paid  to  Howland  the  amount  of  his  Judgment 
long  prior  to  the  filing  of  said  motion.  Eleven 
grounds  are  set  forth  in  said  motion.  We  find 
but  three  questions  requiring  consideration: 
First.  Was  the  trust  company  bound  to  an- 
swer in  the  case,  when  the  petition  did  not 
name  it  as  a  party,  upon  Its  being  serveH 
with  a  summons  which  stated  that  It  had  been 
sued  by  the  plaintiff,  and  must  answer  his 
petition,  with  no  mention  of  the  cross  petition? 
Second.  Was  the  decree  of  foreclosure  of  the 
bank  mortgage,  which  was  entered  six  days 
before  the  decree  of  foreclosure  of  Howland's 
mortgage.  Irregular  and  erroneous?  Third. 
Does  the  record  disclose  the  absence  of  neces- 
sary parties  to  the  proceedings  In  error,  and 
has  the  plaintiff  to  error  the  right  to  prosecute 
these  proceedings? 
As  to  the  first  question,  counsel  for  defend- 


ants In  error  say  that  It  ia  answered  In  the 
affirmative  by  our  supreme  conrt  in  Kimball 
V.  Oonnor,  S  Kan.  414.  The  case  cited  does 
not  tend  to  sustain  this  claim,  but  we  find 
that  in  a  later  case  (Beecher  t.  Ireland,  46 
Kan.  97,  26  Pac.  448)  the  court  declares  Its 
unwillfngneee  "to  extend  the  case  of  Kimball 
T.  Connor,"  and  says:  "In  that  case  It  was 
decided  that,  when  the  original  summons  Is 
served  upon  a  defendant,  he  Is  in  court  for 
every  purpose  connected  with  tbe  action,  and 
Ib  bound  to  take  notice  of  every  subsequent 
step  taken  therein.  It  was  further  held  in 
the  case  that  the  defendant,  having  been 
s«Ted  with  a  summons  to  answer  the  peti- 
tion, was  bound  to  notice  the  answer  or 
cross  petition  subsequoitly  filed  by  a  co-de- 
fendant." The  decision  in  Beecher  r.  Ire- 
land, supra,  l8  relied  on  by  counsel  for  plain- 
tiff in  error  as  conclusively  answering  the 
first  question  In  the  negative.  Wlille  that 
case  Is  in  some  particulars  like  this,  the  two 
differ  In  several  important  respects.  There, 
although  Beecher  was  not  named  as  a  party 
In  the  petition,  a  personal  Judgment  was  ren- 
dered  against  htm,  in  favor  of  the  plaintiff. 
Here  a  Judgment  In  foreclosure,  barring  the 
trust  company  as  to  any  claim  against  the 
mortgaged  land,  was  rendered'  in  favor  of 
the  cross  petitioner,  whose  ctoss  petition  ^>e- 
daily  alleged  that  such  company  dalmed 
some  kind  of  an  Interest  In  the  land.  There 
the  court  said:  "The  petition  which  £1.  A. 
Beecher  was  required  to  answer  by  the  sum- 
mons personally  served  upon  him  did  not  con- 
tain his  name,  nor  were  tiiere  any  allegations 
therein  sufficient  to  sustain  or  uphold  any 
personal  Judgment  against  him.  It  was 
therefore  error  for  the  court,  as  to  Beecher, 
to  do  more  than  render  a  decree  for  the  fore- 
closure of  tbe  mortgage,  and  a  sale  there- 
of to  SHitlsfy  the  Judgment,  costs,  and  ex- 
penses." Again,  It  appears  that  Beecher  ap- 
peared specially,  and  moved  to  set  aside  the 
Judgment,  at  the  term  during  which  it  was 
entered,  and  that  proceedings  In  error  were 
begun  on  the  overruling  of  his  motion.  Here 
It  is  clear  that  plaintiff  In  enoT  appeared 
generally,  and  attacked  the  Judgment  on  non- 
Jurisdlctlonal  groundsr,— among  them  being 
that  the  cross  petition  did  not  state  facts 
sufficient  to  constitute  &  cause  of  action,  as 
well  as  several  relative  to  the  summons,  and 
to  the  fact  that  the  petition  was  not  properly 
amended.  We  think  that,  by  this  general  ap- 
pearance, plaintiff  in  error  waived,  not  only 
all  objections  to  the  summons,  but  also  to 
the  entering  of  the  Judgment  against  It  upon 
the  cross  petition.  In  Henderson  v.  Ooke 
Co.,  140  U.  S.  26.  11  Sup.  Ot.  691,  It  was  held 
that  when  a  person  is  made  a  party,  If  no 
process  is  served  upon  him,  his  voluntary 
appearance  waives  any  error  In  the  order 
making  him  a  party.  See,  also,  Moore  v. 
Bruce,  85  Va.  139,  7  S.  B.  195;  Buerk  v.  Im- 
baeuser,  8  Fed.  457;  Tyrrell  v.  Bald-win,  67 
Cal.  1,  6  Pac.  867.  As  to  the  effect  of  the 
general  appearance  by  plaintiff  In  error  1^ 
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Its  motion  to  vacate,  we  must  hold  that  all 
tbe  alleged  Irregularities  In  obtaining  or  en- 
tering the  judgment  were  thereby  waived. 
Xo  issue  concerning  fraud  In  procuring  the 
judgment  is  raised,  or  could  have  been,  since 
the  motion  was  not  filed  within  two  years 
after  the  judgment  was  rendered.  Our  su- 
preme court  declared  the  rule  applicable  here 
In  the  case  of  Burdetrte  t.  CorRan,  26  Kan. 
102,  where  the  motion  to  vacate  the  judg- 
ment contained  nonjurlsdictlonal  as  well  as 
Jurisdictional  grounds.  Having  declared  the 
aiqieorance  by  the  motion  to  be  general,  the 
court  said,  "Such  a  general  appearance  to 
contest  a  Judgment  on  account  of  Irregulari- 
ties will.  If  the  grounds  therefor  are  not  sus- 
tained, conclude  the  parties  as  to  any  fur- 
ther questioning  of  the  Judgment." 

Upon  tbe  proposition  that  the  judgment 
upon  the  cross  petition  was  Irr^ular,  be- 
cause entered  before  the  Judgment  upon  tbe 
petition  was  rendered,  we  remark  that  the 
only  party  who  was  in  a  position  to  raise  this 
question  was  the  plaintiff,  Howland,  who 
WOB  declared  to  bave  the  first  Hen;  but 
since  the  court,  by  its  Judgment  and  order, 
preserved  his  rights,  he  could  not  well  com- 
plain. 

As  to  the  third  tiuestion,  which  Is  mlsed  by 
the  motion  to  dismiss,  we  find  that  the  trust 
company  purported  to  file  the  motion  on  Its 
own  bebolC  and  on  that  of  George  W.  Par- 
sons, the  administrator  of  the  estate  of  J.  I*. 
Hill,  wfao  was  In  fad:  the  assignee  on  the 
tlrat  mortgage  on  the  premises,— the  trust 
company  being  the  assignor,  and  the  assign- 
ment not  recorded;  that  on  July  30,  imri. 
Hill  commenced  an  action  to  foreclose  his 
mortgage,  numerous  parties  being  made  de- 
fendants,-^mong  them,  the  bank  and  Burr, 
who  answered.  diK-lalming  interest  in  the 
land.  Larabee  answered,  claiming  to  own 
a  mortgage  which  had  been  made  after  and 
under  the  shei-lfF's  deed  to  Burr.  Cole  and 
wife  answered,  daimlnj;  to  be  the  owners  of 
the  fee  In  said  land,  under  a  deed  from  Burr. 
Tlie  court  entered  personal  judgment  in  favor 
of  HUl  against  Sparks  and  wife,  and  against 
him  OS  to  the  land  and  auy  foreclosure  of  his 
nwrtgage,  for  tbe  reason  that  the  matter  had 
Ijeen  already  adjudicated  In  the  Howland 
Case.  We  fail  to  find  sufiiclent  allegations 
or  any  evidence  as  to  the  appointment  and 
autliorlty  of  Parsons  as  administrator  of  the 
esta-te  of  J.  P.  Hill,  deceased,  and  the  same 
is  true  as  to  the  purported  agency  of  the 
trust  company  for  such  administrator.  As 
the  trust  company,  in  the  Hill  Case,  averred 
that  It  had  assigned  tlie  mortgage  to  HID, 
and  disclaimed  interest  in  the  land  in  contro- 
versy, and  In  tlie  Howland  Case  was  In  de- 
fault, we  tliink  it  must  be  held  to  have  no 
interest  whatever  in  prosecuting  -tlie  pro- 
ceeding Id  error.  As  it  does  not  sufficiently 
appear  that  it  represents  tbe  administrator, 
we  think  the  record  affirmatively  shows  tliat 
the  petition  In  error  may  properly  be  dls- 
jilssed. 


Upon  the  whole  record,  we  conclude  that, 
while  tbe  effect  of  proceedings  heretofore  bad 
is  to  deprive  tlie  owner  of  the  first  mortgage 
of  his  riglits.  the  result  has  not  arisen  from 
negligence  for  which  the  prevailing  parties 
are  resiwnsible.  The  Judgment  of  the  trial 
court  Is  aiBrmed.    AU  the  judges  concurring. 


LOOMIS  V.  THAYER  et  al. 
(Court  of  Appeals  of  Kansas.  Southern  Depart- 
ment, C.  D.    Jan.  14,  1898.) 
Apfial  ksn  Error— Parti  RS. 
In  a  certain  action,  personal  judgments 
were  rendered  In  favor  of  L.  and  two  other  per- 
sons.   The  jndKment  also  decreed  that  certain 

froperty  be  sold  to  satisfy  such  judgments;  and 
*  sonebt  to  recover  the  property  under  a  tax 
deed  ftwd  from  the  liens  of  such  other  per- 
sons. Brld,  that  the  Judgment  defendants  were 
necessary  parties  on  error  to  the  court  of  ap- 
peals. 

Error  from  district  court,  Cowley  cotmty. 

Action  by  James  A.  Loomis,  W.  F.  Hiayer. 
and  £.  Howland  against  Joseph  Brlcker  and 
Jane  G.  Brlcker.  From  the  Judgment,  Loo- 
mis brings  error,  without  making  defendants 
parties.  Dismissed. 

Z.  Armstrong  and  J.  C.  Stanley,  for  plain- 
tiff In  error.  Eoton,  Pollock  &  Lore,  tw  de- 
fendants In  error. 

PER  CURIAM.  Personal  Judgments  were 
rendered  in  this  case  against  Joseph  Brlcker 
and  Jane  G.  Brlcker,  In  favor  of  Loomis  and 
Thayer  and  Howland.    The  Judgment  also 

decrees  that  the  property  in  controversy  be 
sold  to  satisfy  tbe  said  Judgments.  Loomis 
seeks  to  recover  tbe  property  under  a  tax 
deed  freed  from  the  liens  of  Thayer  and 
Howland.  The  Brickers  are  interested  par- 
ties, and  should  bave  been  brought  Into  tbis 
court.  Because  of  the  failure  to  make  them 
parties  in  this  court,  the  motion  to  dismiss 
la  sustained. 


HALL  T.  HOUPT. 
<Ck>nrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, W.  D.    Dec.  14,  1897.) 
Appeal  — DisHiBSAL  —  PsTiTiox  iTt  Error— PaAo- 

TICB  ON  Al'PEAL. 

At  a  hearing  of  a  motion  to  dismiss  a  case 
taken  up  on  error,  on  the  ground  that  a  copy, 
and  not  the  uriKinal  cuse-made,  had  been  attach- 
ed to  the  petition  in  error,  the  apiiellate  court 
had  no  authority  to  allow  a  new  petition  in  er- 
ror, and  tranKcript  of  the  record  attached,  to 
be  sulistituted  for  the  original  petition  and 
cdse-niude. 

Error  from  district  court,  Ellis  county; 
I.ee  Monroe.  Judge. 

Action  between  A.S.Hall  and  H.K.  Houpt. 
Judgment  for  Houpt,  and  Hall  brings  error. 

Dismissed. 

Frank  Danford  and  Reoder  &  Reeder,  for 
plaintiff  In  error.  A.  J.  Bryant,  for  defend- 
ant In  error. 
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PBB  CtTRIAM.  This  action  was  bronfi^t 
In  this  court  Ai^nst  20,  1800,  by  filing  a  pe- 
tltlcm  in  error,  to  wlitcli  were  attached  pa- 
pers certlfled  by  the  derfc  of  the  district  court 
of  EUls  county  as  a  copy  of  the  orif^Inal 
ease-made.  The  petition  In  error  makes  no 
refermce  whatever  to  the  attached  papers, 
nor  to  any  Judgment  r^dered  by  any  court, 
and  makes  no  refermce  to  any  court  but 
this,  by  name,  but  all^^  certain  errors, 
without  stating  what  court  committed  them, 
or  In  what  case,  except  as  It  might  be  In- 
ferred from  the  papers  attached  thereto.  The 
case  was  beard  on  the  motion  of  the  defend- 
ant In  error  to  dismiss  for  the  reason  that  a 
copy,  and  not  the  original  case-made,  was 
attached  to  the  petition  In  error.  This  mo- 
tion appears  to  hare  been  CMifessed,  and  by 
leare  of  court  the  original  case-made,  with 
petition  In  error,  was  flkd.  At  September 
term,  1SD7,  the  case  was  submitted  upon  Its 
merits,  and  also  upon  a  motion  to  substitute 
a  new  petition  In  error  and  transcript  of  the 
record.  Erldence  was  oflTered  tending  to 
show  that  the  same  was  substltnted  for  the 
petition  In  error  and  case-made  originally 
filed  herein  by  order  of  this  court  In  Decem- 
ber, 1880.  We  are  conTlnced  that  such  was 
not  the  case.  In  fact,  we  do  not  think  the 
court  had  authority  at  that  time  to  allow  a 
new  petition  In  error,  and  transcript  of  the 
record  attached,  to  1>e  subsHtnted  for  the  orig- 
inal petition  and  case-made.  We  see  noth- 
ing in  the  original  petition  In  error  and  case- 
made  to  challenge  the  attention  of  this  court, 
f^ald  proceedings  will  therefore  be  dismissed 
at  the  costs  of  the  plalntW  In  error.  AU  the 
Judges  concurring. 


(7  KBn.A.34S) 

KRIDER  T.  COLEY. 

(Conrt  of  Appeals  of  Knnsaa,  Xorthprn  Depart- 
ment, W.  D.    Jan.  10,  18d8.) 

CORPOKATroXS— ScSPCNBtON  OP  BUSINESS— LlABIL* 

ITT  or  STocKBOi.DKits~AsaioN»  FOR  Cbbd- 

ITOK8— ALIA>WANCE  OF  CLAIMS. 

1.  It  is  QOt  Dece>iHary  that  a  petition  to  charge 
a  cause  of  action  under  Hcctioiis  40  and  44.  c. 
23,  Hen.  St.  IfiS!).  figainst  a  stoclcholder  of  a 
dissolved  corporation,  should  aver  the  recovery 
of  judgment  against  the  corporation,  or  the  re- 
turn of  execution  thereon  that  the  corporation 
has  no  property. 

2.  An  flKRignee,  in  the  allowance  of  claims 
against  the  assignor,  under  the  proTisions  of 
chapter  6,  Gen.  St.  1889.  acts  judicially.  The 
cause  of  action  against  the  assignor  merges  in 
the  judgment  rendered  by  the  assignee,  and 
fiuch  judgment  is  a  proper  foundation  for  a  suit 
against  the  stockholderfi  of  such  assignor. 

3.  In  such  an  action  against  a  stoclcholder  of 
an  incorporated  banking  company,  an  allegation 
that  the  company  made  an  assignment  of  all 
its  assets  at  a  date  more  than  a  year  prior  to  the 
commencement  of  the  suit,  and  that  it  was  then, 
and  ever  since  has  been,  wholly  insolvent  and 
without  assets,  save  thoHe  in  the  hands  of  its  as- 
signee, is  efjuivalent  to  an  averment  that  the 
company  has  suspended  business  for  more  than 
a  year,  under  the  provisions  of  said  section  40. 

McElroy,  J.,  dissenting. 
(Syllabus  by  the  CourL) 


Error  from  district  court  Decatur  county; 
A.  a  T.  Geiger,  Judge. 

Actim  by  U  J.  Ooley  against  J.  H.  Krider. 
There  was  Judgment  tor  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

G.  Webb  Bertram  and  J.  C.  Wilson,  for 
plalntifT  In  error.  Tully  Scott,  for  defendant 
in  error. 

UAHAN,  P.  J.  Action  by  Goley  sgalnst 
Krlder,  undw  secticni  41,  art  S,  c.  23,  Gen.  St. 
1880,  to  charge  the  defendant,  as  stocklnddn*  In 
the  State  Bank  of  Oberlln  on  a  debt  of  the  bank 
to  the  plaintiff.  The  only  question  presented 
is  Bufflclency  of  the  petition.  Tbe  defend- 
ant first  demurred  to  the  petltiim  upon  the 
ground  of  Insufficiency  of  facts  alleged  to  con- 
stitute a  cause  of  actloED.  His  dnnurrer  being 
OTHTuled  by  the  court,  he  elected  to  stand 
thereon.  If  the  allegations  at  the  petition  are 
sufficient  to  charge  defraidont  as  stockhtdder, 
the  plaintiff  was  entitled  to  a  Judgment  with- 
out a  trial,  as  there  were  no  Issties  to  try. 
Howev«-,  the  plaintiff  proceeded  to  prove  his 
case,  and  an  objectlfm  was  Intorpoeed  upon  the 
same  grounds,  which  the  court  or^ruled. 
There  was  then  on  agreed  statraient  of  facts 
reduced  to  writing  by  the  parties,  substantially 
a  repetition  of  the  petition,  and  the  cause  sub- 
mitted to  the  court  thereon,  and  there  was 
Judgment  tor  the  plaintiff  for  the  amount 
agreed  to  be  due  him  from  the  bank. 

The  principal  contmtlon  Is  that,  under  the 
statute,  It  was  a  necessary  jverequlslte  to  the 
action  that  the  plaintiff  should  hare  reduced 
his  claim  to  a  Judgment  against  the  bank,  and 
should  have  had  execution  thereon  returned 
"No  pnqierty."  This  contention  cannot  be  sus- 
tained. ThB  error  of  the  deCendanl^s  counsel 
In  this  respect  arises,  cm;  seons  to  na  to  arise, 
from  a  confusion  of  the  pxorlsions  of  article  5 
wtth  the  provlslona  of  article  4,  c.  23.  Gen.  St. 
1880.  Under  the  provisions  ot  section  44,  as 
prc^ierly  construed  with  the  aid  of  section  40, 
It  Is  only  necessary  to  aver  the  existence  of 
the  corporation,  the  ownership  of  11»  stock 
by  the  defendant  at  the  time  of  its  dissolu- 
tion, that  the  conmratlon  Is  dissolved  as  pro- 
vided by  section  40.  and  the  corporation's  In- 
debtedness to  the  plalntlfL  It  Is  not  neces- 
sary to  aver  a  recovery  of  Judgment  and  re- 
turn of  execution  "So  property,"  as  it  Is 
under  the  provisions  of  article  4.  The  peti- 
tion does  not  In  terms  allege  either  that  the 
cori>oration  was  dissolved,  or  that  it  had 
suspended  business  for  more  than  one  year 
before  suit  was  begun. 

The  petition  was  filed  December  22,  1890. 
It  is  alleged  in  the  petition,  and  admitted  as 
a  fact,  that  the  bank  did,  on  the  12th  day 
of  July,  1803,  make  an  assignment,  nnder 
the  statutes  of  the  state,  of  all  Its  assets, 
to  an  assignee,  and  that  he  has  administer- 
ed all  of  Its  assets  as  such  assignee,  and 
made  his  final  report  as  such  assignee,  Sep- 
tember 2,  1800;  that  the  bank  corporation 
had  no  assets  at  the  time  the  action  was 
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commeDced,  and  tras  lusolTent,  and  had 
been  since  Its  assignment.  Tbeae  allega- 
tions and  admissions  are  equivalent  to  an  al- 
legation ot  a  suspension  ot  Its  business  for 
more  than  a  year  before  suit;  and  such  sus- 
pension Is,  by  the  terms  of  section  40,  a  dis- 
solution for  the  purpose  of  enabling  the 
creditor  to  maintain  this  snll^  under  section 
44. 

The  contoitlon  that  plalntlfiF  does  not  al- 
lege a  cause  of  action  against  the  bank  can- 
not be  sustained.  The  Judgment  of  the  as- 
signee of  the  bank  is  conclusive  evidence  of 
a  debt.  The  causes  of  action  upon  a  certifi- 
cate of  deposit  and  deposit  account  were 
merged  in  that  Judgment.  State  t.  Kansas 
Ins.  Co.,  32  Kan.  6oG.  5  Pac.  190;  Ball  T. 
Reese  (Kan.  Sup.)  50  Pac.  875.  The  Jndg- 
ment  Is  correct,  and  Is  affirmed. 

WELLS,  J.,  concurs.  McELROY,  J.,  dls- 
■enta. 


(T  Kan.App.  602} 

OUPPLES  et  al.  t.  ALAMO  IRR.  &  MFG.  00. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.    Jan.  IS,  Vm.) 

Acnoy  ox  Contract — Complai!«t— Scpficibsct. 

Where  the  petition  in  an  action  upon  a 
written  contract,  for  damnROs  by  breach  there- 
of, alleged  "that  the  plaiutifTH  bare  duly  ful- 
Blied  all  of  the  conditions  of  the  said  cuutract 
on  their  part,  and  that  the  defendant  has  vio- 
lated the  terms  and  conditions  of  such  con- 
tract," and  where  the  contract  contained  a 
clause  providing  for  the  arbltratioa  of  differ- 
ences which  might  arise  thereunder,  held,  that 
the  said  petition  was  siifllciriit.  as  against  a 
general  demurrer,  notwithstanding  it  was  silent 
as  to  the  matter  of  arbitration. 
(Syllabus  fay  the  Court.) 

Error  from  district  court,  Hamilton  county; 
A.  J.  Abbott,  Jddge. 

Action  by  John  Cupplea  and  M.  W.  Rex 
against  the  Alamo  Irrigation  &  Manufactur- 
ing Company.  From  a  Judgment  sustaining 
a  demurrer  to  the  complaint,  plaintiffs  bring 
error.  Reversed. 

Gea  Getty,  for  plaintiffs  In  error.  Houk 
&  Whltelaw,  for  defendant  In  error. 

MILTON,  J.  On  October  1,  1891,  the 
plaintiffs  filed  their  petition  In  the  district 
court  of  Hamilton  county  agiilnst  the  defend- 
ant, asking  dnmages  in  the  sum  of  $U1  and 
Interest;  alleging,  In  substance,  that  the  de- 
fendant had  failed  to  fiiniisli  them  water 
from  its  canal,  as  It  hod  agreed  to  do  In  its 
contract  with  plaintiffs  dntetl  May  2,  1801, 
and  for  destruction  of  plaintiffs*  hood  gates, 
through  which  they  rec?iv(Hl  their  supply  of 
water  from  such  canal.  Un  the  21st  day  of 
June,  188*2,  the  court  sustained  the  dunuirrer 
of  tl^  defendant  on  the  ground  that  the  pe- 
tition foiled  to  state  facts  sufficient  to  con- 
Rtltnte  a  cause  of  action.  Thereuiion  the 
plalntlff>t,  having  obtained  leave  of  the  court, 
filed  thdr  amnnded  petition;  and  on  the 


same  day  the  defendant  renewed  Its  demur- 
rer to  said  amended  petition,  and  thereupmt 
the  court  sustained  such  demuirer  upon  the 
ground  that  the  amended  petition  failed  to 
state  facts  sufficient  to  constitute  a  cause  of 
action,  to  which  ruling  the  plaintiffs  except- 
ed, and  elected  to  stand  on  their  amended  pe- 
tition. The  petition  contained  allegations 
as  follows:  "The  plaintiffs  aver  that  they 
bare  duly  fulfilled  all  of  the  conditions  ot  the 
said  contract  on  their  part;  that  the  said  de- 
fendant has  violated  the  terms  and  condi- 
tions of  such  contract."  In  the  contract, 
which  was  made  a  part  of  the  petition,  ap- 
pears the  Lollowlng  provision:  "In  case  of 
any  disagreement  as  to  the  proper  interpreta- 
tion of  Ibis  agreement  and  contract,  the  par- 
ties hereto  agree  to,  and  bind  tiiemselves  to. 
arbitrate  every  such  question  or  questions  of 
fact  which  shall  or  may  arise  between  tbem. 
referring  to  two  disinterested  persons  all 
such  matters,  who,  if  failing  to  agree,  shall 
select  a  third  referee;  and  the  decision  of 
any  two  of  whom  shall  be  final,  as  between 
said  irrigating  company  and  sold  parly  of  the 
second  pnrt." 

Defendant  in  error  has  filed  no  brief.  It 
appears  that  the  demurrer  was  sustained  for 
the  reason  Uiat  the  petition  failed  to  allege 
an  attempt  to  arbitrate  the  claim;  the  coiul 
regarding  arbitration  as  a  condition  prece- 
dent to  the  action.  If  the  strict  letter  of  the 
provision  quoted  were  followed,  no  action 
could  be  maintained  upon  the  said  contract, 
and  by  agreement  of  the  parties  the  courts 
would  be  ousted  of  their  jurisdiction.  Thus 
viewed,  the  provision  Is  void.  Insurance  Co. 
v.  Etherton,  25  Neb.  505,  41  N.  W.  40C.;  In- 
surance Co.  T.  Morse.  20  Wall  445;  Uowe  v. 
Williams,  97  Mabs.  163;  and  Qasser  v.  Sun 
Fire  Office,  42  Minn.  315,  44  N.  AV.  252.  In 
the  latter  case  the  court  said:  "An  agree- 
ment tliat  a  right  of  action  should  not  be  en- 
forced through  toe  ordinary  tribunals  cannot 
be  sustained,  and  therefore  a  general  cove- 
nant In  a  policy  tliat  claims  for  damages 
should  be  settled  by  arbitration  would  not  be 
a  bar  to  a  suit  tor  damages.  That  would  be 
to  oust  the  courts  of  their  Jurisdiction."  But, 
If  the  clause  In  question  bo  regarded  as  valid, 
shouhl  the  petition  have  alleged  that  an  ar- 
bitration had  been  procured  or  attempted  at 
the  Instance  of  plaintiffs?  We  think  that 
such  allegtitlon  was  not  essentlaL  Section 
122  of  the  Code  of  Civil  Procediu%  provides 
that:  "In  pleading  the  perfomuince  of  emi- 
dlttnns  precedent  lo  a  contract,  it  shall  be 
sttlfident  to  state  that  the  parly  duly  per- 
formed all  the  conditions  on  his  part;  and 
If  such  allegations  be  controverted,  the  party 
pleading  mufit  establish  on  the  trial  the  facts 
showing  Ruch  ijerformance."  In  Insurance 
Co.  r.  Etherton,  supra,  the  Insurance  pol- 
icy provided  that  no  action  against  the  com- 
pany should  be  sustalnt>d  In  any  court  un- 
til after  an  award  fihonld  liave  been  obtain- 
e<1,  fixing  t^e  nmount  of  the  loss  or  damage 
claimed,  and  provided  the  method  of  appralse- 
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ment  of  the  value  of  the  property  damaged 
or  destroyed.  The  court  eald;  "There  la  no 
alloKatloa  la  the  petition  that  the  action  Is 
founded  on  the  award  ot  arbitrators.  Id  fact, 
it  appears  by  the  record  that  no  such  award 
was  ever  made.  Wnile  It  Is  competent  for 
parties  between  whom  a  suit  has  arisen  or 
may  arise  to  oRree  upon  a  settlement  oC  such 
dispute  by  arbitration,  and  while  it  Is  true 
that,  where  such  arbitration  Is  had,  that  a 
cause  of  action  should  be  based  upon  such 
award,  or  result  of  the  arbitration,  yet  such 
provision  can  liave  no  effect  on  the  right  of 
the  assured  to  maintain  an  action  uiK)n  a 
loss,  whej'e  no  such  arbitration  is  demanded 
toy  the  defendant."  While  in  that  case  a 
written  demand  is  nrovlded  for,  and  none  Is 
here  mentioned,  we  Aiink  the  reasonlnj,'  tliere- 
In  is  applicable  here.  See,  also,  tlie  notes 
on  page  034,  4  Enc.  PI.  &  Prac.  The  court 
erred  In  sustaining  the  demurrer  to  the  pell- 
tion.  The  Judgment  Is  reversed,  and'  the 
cause  remanded,  with  InslnietloiK  to  overrule 
the  demurrer.   All  the  judges  concurring. 


a  KaiLApp.  T») 

MISSOURI  PAC.  RT.  CO.  ▼.  MoGRATH. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.    Jan.  18.  1808.) 
Railhoaus— EiLLiKO  Stoce— Dbfbitbb*. 
The  petition  and  second  defense  in  answer 
set  forth  neld  error  to  sustain  a  dMunrrer  to  the 
answer. 

(^llabns  by  the  Court) 

Error  from  district  conrt,  Greriey  county; 
J.  B.  Andrews,  JuAga. 

Action  by  Prank  McOrath  against  the  Mis- 
■onrl  Pactflc  Railway  Company.  From  an 
order  sustaining  lAnlntlfTB  demurrw  to  the 
answer,  defendant  brings  error.  Reversed. 

Waggener,  Horton  &  Orr,  for  plaintiff  In 
error.  J.  V.  Brown  and  Milton  Brown,  for 
defendant  In  error, 

SCHOOXOVER.  J.  This  action  was  com- 
menced by  the  defendant  In  error  in  the  court 
below,  to  recover  damages  for  the  killing  of 
his  mule.  In  his  petition  he  alleged  "that 
the  compani'  had  failed  to  fence  its  track  In 
Greeiey  county  at  the  date  of  November  27, 
1803;  and  on  the  night  of  said  day  the  said 
railway  company,  tlirough  the  carelessness 
and  negligence  of  lis  agents,  servants,  and 
employes,  with  Its  engine  and  cars,  which  it 
was  operating,  controlling,  and  iLsIng,  ran 
against  and  upou  said  mule,  resulting  In  the 
death  trf  the  mule,  and  that  said  negligent 
killing  of  said  mule  occurred  in  Greeley  coun- 
ty, in  this  state;  tliat  the  mule  was  reason- 
ably worth  $150;  that  It  was  appraised  at 
$125;  and  that  a  demand  was  mude  tor  the 
payment  of  the  mule  uixtu  the  ticket  and  sta- 
tion agent  of  the  railway  eompauy  at  Towner, 
Colorado,  within  two  days  after  the  killing 
of  the  mule;  and  that  the  company  had 
failed  to  pay  the  plaintiff  anything  for  the 


mule."  To  this  petition  the  plaintiff  In  error 
answered  by  general  denial,  and,  for  second 
defense,  alleged:  "That,  at  the  time  ot  the 
alleged  Injury  to  the  animal  mentioned  and 
described  in  said  petition,  It  Is  one  of  the  kind 
prohibited  from  running  at  large  within  the 
bounds  of  the  coimty  of  Greeley,  in  the  state 
of  Kansas.  That  the  board  of  county  commis- 
sioners of  the  sfUd  county,  l>eing  duly  and  le- 
gally authorized  tbereimto,  and  while  said 
board  was  In  session  at  the  coimty  seat  of  said 
county  on  the  6th  day  of  January,  1800,  duly 
directed  by  order  that  mules,  together  with 
certain  other  animals,  should  not  be  allowed  to 
run  at  large  within  the  bounds  of  the  said 
county  of  Greeley.  Tliat  said  order  la  In  th-* 
words  and  figures  following,  to  wit:  'Tliat  all 
horses,  cattle,  mules,  asses,  sheep,  swine,  or 
any  one  or  more  of  said  classes  of  animal, 
are  hereby  prohibited  from  running  at  large 
In  Greeley  county,  Kansas;  that  this  order 
shall  take  effect  and  be  in  force  on  and  after 
the  8th  day  of  February,  1890.  Dated  at 
Tribune,  Kansas,  this  6th  day  of  January, 
1800.  Henry  Weaver,  Chairman.  L.  J.  Rog- 
ers.' That  said  order  was  duly  entered  on 
the  records  of  said  board  of  commissioners, 
and  duly  and  legally  published  tot  four  suc- 
cesslTe  weeks  next  after  the  entry  ot  said 
order  on  said  records  In  the  newspaper  pub- 
lished in  said  county  of  Greeley,  known  as 
the  'Greeley  Republican,'  which  said  publi- 
cation was  duly  verified  as  provided  by  law, 
and  the  affidavit  thereof  entered  on  the  aald 
records.  Said  defendant  further  allies  that 
at  the  time  said  animal,  described  in  said 
petition,  was  Injured  as  alleged  thereto,  and 
long  prior  thereto,  the  said  order  of  the  said 
board  of  commissioners  was  In  full  force  and 
efEect,  as  will  more  fully  appear  by  reference 
to  the  records  of  the  board  of  county  commis- 
sioners of  said  county,  whieh  is  hereby  re- 
ferred to  as  a  part  of  this  defense.  And  said 
defendant  alleges  that  at  the  time  said  animal 
was  Injured,  as  alleged  In  said  petition,  it  was 
by  said  order  of  the  board  of  county  commis- 
sioners, aforesaid,  duly  prohibited  from  run- 
ning at  large;  that  said  plaintiff  at  said  time 
well  knew  that  said  order  was  In  full  force 
and  effect  in  said  county  of  Greeley,  not- 
wlthstandlng  which,  and  In  violation  thereof, 
he  turned  the  said  animal  ont  upon  the  high- 
ways and  commons  of  said  county,  and  per- 
mitted the  same  to  be  running  at  large,  con- 
trary to  the  provisions  of  said  order,  and 
contrary  to  law,  and  by  reason  thereof  was 
guilty  of  negligence,  which  directly  contrib- 
uted to  the  Injury  to  said  animal,  as  alleged 
in  said  petition,  If  said  animal  was  Injured  as 
therein  alleged."  To  this  defense  the  de- 
fendant filed  a  demurrer,  which  was  sus- 
tained by  the  court,  to  which  ruling  the  rail- 
way company  excepted,  and  brings  the  case 
here  for  review. 

The  order  of  the  board  la  set  forth  with 
sufficient  particularity  as  against  a  demurrer. 
A  defense  Is  stated,  and  It  was  error  In  the 
trial  court  to  sOstaJn  the  demurrer  thereta 
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Tbe  case  ia  rOTersed,  with  Instructloos  to 
overrule  ttie  demurrer.  All  tbe  Judges  con- 
curring. 


<r  Kan.A.  688) 

MILLER  V.  CASE,  Sheriff. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.    Jan.  17,  1898.) 

Habbas  Corpds— Forhbb  Jbopakdt. 
Tbe  qnestion  of  former  jeopardy  on  the 

Sart  of  the  petitioner  cannot  be  inquired  into  in 
abeas  corpus  proceedings,  but  such  plea  munt 
be  presented  and  tried  in  the  court  haTinK  ju- 
risdiction to  try  the  petitioner  on  the  charge 
for  which  he  stands  committed. 
(Syllabus  by  the  (3ourty 

Original  petition  In  habeas  corpus  by  John 
MlUer  against  C.  B.  Case,  sheriff  of  Pawnee 
county,  for  a  discharge  from  custody.  De- 
nied. 

O.  Polk  Cllne,  for  petiUoner.  T.  S.  Haun, 
for  prosecutrix  below. 

MILTON,  J.  The  writ  herein  was  granted 
by  the  writer  of  this  opinion  on  November  2T, 
3897,  and  tbe  hearing  set  down  for  December 
14,  1897,  on  toe  first  day  of  the  December 
court  at  Garden  City.  Petitioner  in  the  mean- 
time gave  laail  fixed  in  the  order  for  the 
writ.  By  agreement  of  petitioner,  the  sber- 
ICC  of  Pawnee  county,  and  counsel  represent- 
ing the  prosecutrix  in  the  action  there  pend- 
ing, tbe  bearing  took  place  before  the  court. 
The  sheriff  made  the  return  that  he  held  tbe 
petitioner  under  a  valid  commitment  issued 
by  a  Justice  of  the  peace  of  Pawnee  county, 
charging  the  petitioner  with  the  offense  of 
assault  with  intent  to  commit  a  rape  on  tbe 
jierson  of  Lizetta  Jones,  In  said  county,  on 
tbe  19th  day  of  November,  1807.  Evidence, 
oral  and  written,  was  presented  upon  the 
bearing;  and  we  are  asked  to  consider  the 
case  upon  the  evidence,  as  well  as  upon  the 
plea  of  former  jeopardy,  which  latter  was 
alone  set  forth  In  the  petition  as  the  ground 
of  tbe  alleged  Illegality  of  the  petitioner's  re- 
straint. As  the  statute  requires  that,  whore 
the  petition  alleges  the  restraint  to  l>e  illegal, 
It  shall  bpecify  in  what  tbe  illegality  con- 
HistH,  and  as  the  petition  states  only  the 
ground  relating  to  the  said  plea,  the  latter 
alone  can  now  be  considered.  See  Hurd, 
Hab.  Corp.  (2d  Ed.)  p.  208,  and  Ex  parte  Nye, 
8  Kan.  99.  There  is  no  dispute  that  the  pe- 
titioner was  first  arrested  on  a  complaint 
made  by  the  said  Lizetta  Jones,  charging  him 
in  one  count  with  an  assault  and  battery  iip- 
ou  the  person  of  complainant,  and  In  another 
count  with  disturbing  her  peace  (both  charges 
relating  to  the  same  transaction);  that,  in 
good  faith,  tbe  county  attorney  consented  to 
a  plea  of  guilty  under  the  second  count,  upon 
an  understanding  and  agreement  that  such 
plea  should  settle  and  dispose  of  the  entire 
case;  that  petitioner  then  pleaded  guilty  to 
disturbing  tbe  peace  of  the  said  Lizetta 


Jones,  and  was  fined  five  dollars  and  costs  by 
the  Justice  of  the  peace;  that  a  commitment 
was  thereupon  duly  issued  by  the  Justice  of 
the  peace,  and  delivered  to  a  constable  of 
Pawnee  county;  that  while  tbe  petitioner  was 
in  tbe  custody  of  this  officer,  and  being  hrfd 
under  an  arrangement  for  some  delay  until 
be  could  procure  tbe  money  to  pay  the  fine 
and  costs,  he  was  again  arrested  upon  com- 
plaint of  tbe  said  Lizetta  Jones  for  the  same 
offense,  under  a  warrant  Issued  by  another 
Justice  of  the  peace  of  said  county,  charging 
him  with  assault  with  intent  to  commit  a 
rape  upon  the  i>erson  of  the  said  Lizetta 
Jones  on  the  19th  day  of  November,  1897; 
tliat,  at  the  preliminary  examination  under 
the  last-named  warrant,  petitioner  filed  a 
motion  to  quash  tbe  proceedings,  and  to  dis- 
charge petitioner  from  custody,  for  the  rea- 
son that  he  bad  already  been  placed  in  jeop- 
ardy for  the  offense  complained  of,  and  for 
the  further  reason  that  he  bad  committed 
no  offense  under  the  laws  of  tbe  state  of 
Kansas;  that  the  county  attorney  was  pres- 
eut.  and  made  a  full  statement  under  oath 
concerning  the  former  proceedings,  and  ask- 
ed that  tbe  petitioner  be  discharged;  that 
the  Justice  of  tbe  peace  overruled  tbe  motion, 
and  held  the  petitioner  to  the  district  court, 
fixing  bis  recognizance  at  $200;  that  there- 
upon a  writ  of  habeas  corpus  was  applied  for 
and  granted. 

While  the  facts  seem  to  indicate  the  pro- 
priety of  the  plea  of  former  Jeopardy,  we  are 
unable  to  grant  tbe  petitioner's  discharge, 
lu  the  case  of  State  v.  Homeman.  16  Kan. 
4.52,  the  first  paragraph  of  the  syllabus  reads: 
"A  defendant  in  a  crltnlnal  case  cannot  bring 
to  this  court,  on  appeal,  tbe  ruling  of  tbe  dis- 
trict court  stistainlng  the  demurrer  on  the 
part  of  the  state  to  a  plea  of  autrefois  acquit 
until  after  the  trial  and  Judgment  on  tbe 
merits."  Bishop,  In  bis  New  Criminal  Pro- 
cedure (4tb  Bd.,  voL  1,  §  821),  says:  "A  dis- 
charge of  the  Jury,  after  Jeopardy  begun, 
without  verdict  or  the  prisoner's  consent,  op- 
erates in  law  as  an  acquittal,  and  on  motion, 
without  plea,  he  Is  entitled  to  be  set  at  liberty. 
But,  shoidd  the  court  refuse,  habeas  corpus 
will  not  lie;  nor,  in  most  localities,  will  ap- 
peal, which  Is  from  a  final  judgment."  In 
the  notes  on  pages  104C,  1047,  9  Enc.  PI.  & 
Prac,  it  is  stated  tliat  a  former  conviction 
is  a  matter  of  defense  on  tbe  merltR.  and  can- 
not be  inquired  Into  on  a  petition  for  dis- 
charge on  habeas  corpus;  citing  a  numlier 
of  cases,  Including  Stelner  v.  Norton,  6  Wash. 
23,  32  Pac.  1003,  where  the  syUabus  reads: 
"The  question  of  former  jeopardy  cannot  be 
passed  on  by  tlie  supreme  court  In  habeas 
corpus  proceedings,  but  Is  a  proper  plea  at 
Uir,  to  be  tried  by  the  lower  court."  Recog- 
nizing our  lack  of  Jurisdiction  to  grant  the 
relief  sought,  It  la  ordered  that  the  petitioner 
be  remanded  to  the  custody  of  the  sheriff  of 
Pawnee  county,  Kan.  All  the  Judges  concur- 
ring. 
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MISSOURI  PAC.  RY.  00.  t.  PREVVITT  et  al. 

<Court  of  Appeals  of  Kansas,  Sonthern  Depart- 
ment, C.  D.    Jan.  14,  1898.) 

IK/URT  TO  Child  on  Track— Trbspassbb—Spb- 
CUL  Findings. 

1.  The  special  findings  set  forth  held  consist- 
ent wiih  tlie  general  verdict. 

2.  Negligence  cannot  be  attributed  to  a  child 
of  the  age  of  two  years  and  four  mnoths;  nei- 
ther Is  a  cblld  of  this  age.  in  going  upon  a  rail- 
road track,  snch  a  trespnsKer  as  to  forfeit  re- 
dress from  injury  resulting  from  the  negli- 
gence of  the  railroad  company. 

3.  The  duty  of  an  esgineer  in  charge  of  a 
passenger  train,  when  he  discovers  an  object 
upon  the  tracit  the  nature  of  vhich  he  does  not 
understand,  is,  if  possible,  to  bring  his  train 
under  control,  until  the  nature  of  the  object  is 
known,  that  he  may  be  able  to  atop  if  neces- 
8Ar>-  to  prevent  Injury. 

^SyllaboB  by  the  Court) 

Error  from  district  court,  Bntler  county;  G. 
W.  Shinn,  Judge. 

Action  by  I.  A.  Prewltt  and  another  against 
the  Missouri  PaclUc  Hallway  Company.  There 
was  a  Judgment  for  plaintiffs,  and  defendant 
brings  error.  Affirmed. 

J.  H.  Richards  arid  C.  R  Benton,  for  plain- 
tiff In  error.  Shlnn  &  Knowles,  for  defend- 
ants In  error. 

.  SCHOOXOVER,  J.  This  action  was  com- 
menced  by  defendants  in  error  against  plain- 
tiff In  error,  In  the  district  court  of  Bntler 
county,  to  recover  damages  for  the  death  of 
tlielr  Infant  son.  It  Is  alleged  by  defendants 
in  error  that  on  the  3d  day  of  March.  18&2, 
Beille  Prewltt,  an  Infant,  of  the  age  of  two 
years  and  four  months,  was  on  the  railroad 
track  (tf  plaintiff  hi  error,  betweoi  the  sta- 
tions of  ^nton  and  Towanda;  that  the  rail- 
road was  not  fenced;  that  the  appliances  for 
stopping  the  train  were  out  of  repair;  and 
that  pkilntlff  Id  error,  by  Its  agenti,  serrantB, 
and  employ^  so  carel^ly,  n^llgently,  and 
nnsklUfully  managed  and  conducted  Its  train 
that  they  ran  agi^t  and  orer  Bertie  Prew- 
ltt, and  killed  him.  The  plaintiff  In  error  an- 
swered by  genera]  denial  and  alleged  contrib- 
utory negligence.  The  ease  was  tried  to  a 
jury,  and  they  returned  a  verdict  In  favor  of 
defendants  In  error  for  $530.  The  parties 
plaintiff  and  defendants  scbmltted  to  the  Jury 
the  special  findings  which  were  answered  and 
returned  with  their  general  verdict.  The 
plaintiff  In  error  moved  for  judgment  on  the 
special  findings  of  fact,  which  was  overruled. 
The  railway  company  brings  the  case  here  for 
review,  and  asks  for  judgment  In  its  favor. 

From  the  findings  of  the  jury  It  may  be 
stated  that  Bertie  Prewltt  was  two  years  and 
four  months  old  at  the  time  of  his  death. 
When  struck  by  passenger  train  No.  454,  he 
wore  a  faded  dress,  and  was  lyhtg  ihotlonless 
on  the  southern  alape  of  the  surfaced  earth, 
at  a  place  not  frequented  by  children,  about 
147  rods  from  any  public  highway  or  cross- 
ing, and  miles  from  the  nearest  station. 
It  may  be  further  stated  that,  at  the  time  of 


the  injury,  the  train  was  running  down  grade, 
at  a  rate  of  speed  of  about  30  miles  an  hour; 
that  the  engineer  and  fireman  in  charge  were 
men  of  sobriety,  good  habits,  and  skillful; 
that  the  train  was  equipped  with  the  best 
modem  appliances  for  the  stopping  of  the  en- 
glue  anti  train  In  cases  of  emergency;  and 
that  they  were  In  good  working  order  at  the 
time  of  the  accident. 

The  serious  question  presented  Is:  Did  the 
plaintiff  in  error  exercise  due  care  after  the 
engineer  discovered  an  object  upon  the  track, 
and  before  he  knew  It  was  a  child?  Upon 
this  point,  the  Jviry  found,  In  answer  to  ques- 
tions submitted  by  plaintiff  below,  as  follows: 
"(1)  Did  the  engineer,  when  he  discovered  an 
object  upon  the  track,  make  any  effort  to 
slacken  the  speed  of  his  train,  so  that  it  could 
be  stopped  If  necessary  before  passing  over 
the  object?  A.  Not  when  he  first  discovered 
the  object.  (2)  Gould  the  engineer  have  stop- 
ped the  train  before  striking  the  child  had  he 
taken  such  measures  as  were  in  hla  power  at 
the  time  he  first  discovered  the  object  on  the 
track,  and  before  he  knew  and  reco^zed  It 
to  be  a  chfld?  A.  Tea.  (3^  Was  the  engineer 
and  fireman  In  doubt  as  to  the  nature  of  the 
object  when  they  first  discovered  It  upon  the 
track,  and  until  they  rect^ntzed  it  as  a  child? 
A.  Tes."  They  also  found,  In  answer  to  ques- 
tions submitted  by  plaintiff  In  error,  as  fol- 
lows: "(10)  Is  It  not  trne  that,  when  the  en- 
gineer in  charge  of  the  enghie  first  discov- 
ered the  object  which  afterwards  proved  to 
be  the  said  Bertie  Prewltt,  he  believed  that 
said  object  was  a  piece  of  paper  or  weed, 
which  had  blown  upon  the  track?  A.  No. 
(11)  Is  it  not  true  that  when  fbe  engineer 
first  discovered  the  object  which  afterwards 
proved  to  be  Botie  Prewltt  upcm  the  track, 
that  he  believed  it  to  be  something  that  conld 
not  he  injured,  and  which  would  not  etild anger 
his  train  or  the  passengers  upon  it?  A.  Yes. 
<12)  Prior  to  the  time  that  the  engineer  ctr 
fireman  discovered  tibat  the  said  object  was 
a  child,  did  they,  or  either  of  tbem,  believe,  or 
have  any  reason  to  believe,  that  a  child  might 
be  upon  the  railway  track  at  that  point?  A. 
No.  (13)  Is  it  not  true  that  from  the  time  the 
said  object  was  first  discovered  upon  the  track 
by  the  OTglneer  and  fireman,  up  to  the  time 
when  they  discovered  that  It  was  a  child,  both 
said  enghieer  and  fireman  believed  that  it  was 
a  piece  of  paper  or  weed,  or  something  of  that 
character,  which  could  nether  be  Injured 
nor  do  damage  to  the  train?  A.  No.**  "(XS) 
Is  It  not  true  that  both  the  fireman  and  the 
engineer  were  at  their  proper  places,  and  at- 
tending to  their  duties  all  the  way  from  the 
station  of  Benton  to  the  place  where  said  Ber- 
tie Prewltt  was  Injured?  A.  No.  (19)  Did 
either  the  engineer  or  fireman,  prior  to  the 
time  they,  or  either  of  them,  discovered  that 
said  object  was  a  child,  have  any  Idea  that  It 
was  any  living  thing?  A.  Yes.  (2(^  DM  the 
engineer  sound  the  whistle  aftor  he  discov- 
ered said  object  on  the  track,  and  before  he 
knew  It  was  a  chOd?    A.  Yes.         la  It 
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true  that  the  engineer  Immediately  endeavor^ 
ed  to  stop  the  train  when  he  discovered  that 
said  object  was  a  child?  A.  Yes.  (22)  Im- 
mediately upon  discoTerlng  that  said  object 
was  a  child,  did  not  the  eagiueer  reverse  his 
engine,  open  the  saud  lever  and  throttle,  and 
apply  the  air  bralces  to  the  train?  A.  Yes. 
(23)  Was  not  the  engineer  unable  to  stop  the 
train  after  he  discovered  that  said  object  was 
a  child,  In  time  to  avoid  the  accident?  A. 
Yes."  "(03)  Does  not  the  evidence  show  that, 
when  the  engineer  and  fireman  first  discern- 
ed the  child,  they  did  not  know  what  it  was, 
but  thought  It  was  a  paper  or  weed?  A. 
Yes.  (54)  Does  not  the  evidence  show  that 
neither  the  engineer  nor  fireman  knew  that  It 
was  a  llvhig  creature  until  after  the  engineer 
asked  the  fireman  what  It  was,  and  just  prior 
to  the  time  that  he  reversed  liis  enghie  and  ap- 
plied the  brakes?  A.  Yes.  {or>)  Does  not  the 
evidence  show  that  if  tJie  engineer  had  doubt 
at  all  as  to  what  the  character  of  the  object 
was  up  to  the  time  that  he  discovered  that  It 
was  a  child,  and  the  time  when  he  applied  the 
brakes  and  reversed  his  engine,  he  had  no 
thought  that  it  was  a  child  or  human  being? 
A,  Yea." 

It  Is  clear  from  the  answers  to  questions  10 
and  11  that,  when  the  engineer  first  discov- 
ered the  object  upon  the  track,  he  did  not  be- 
lieve It  to  be  a  paper  or  a  weed;  neither  dIU 
he  believe  it  to  be  anything  that  could  be  In- 
jured, or  that  would  endanger  his  train  or 
the  passengers  upon  It;  that  was  his  first  im- 
pression. The  jury  find,  in  answer  to  ques- 
tion 13,  that  this  Impression  did  not  continue 
up  to  the  time  they  discovered  that  It  was  a 
child.  They  were  in  doubt.  They  did  not 
then  believe  that  the  object  was  of  that  char- 
acter which  could  neither  be  injured  nor  do 
damage  to  the  train.  The  whistle  was  sound- 
ed, and,  before  they  discovered  It  was  a  child, 
they  "had  an  Idea  that  It  was  a  living  thing." 
(Findings  19  and  20.)  Our  attention  Is  called 
to  question  53.  The  answer  to  the  first  part 
of  the  question  Is  consistent  with  forniet-  an- 
swers, while  the  answer  to  the  latter  part  la 
contradictory.  Tlie  jury.  In  answer  to  two  di- 
rect questions,  having  said  that  the  engineer 
did  not  believe  when  he  first  discovered  the 
object  that  it  was  a  paper  or  weed,  we  can- 
not say  from  their  answer  to  the  latter  part  of 
this  interrogatory— the  phraseology  of  the 
question  considered— that  the  findings  are  In- 
consistent. Ho  effort  was  made  to  stop  the 
train  or  bring  It  under  control  until  the  en- 
gineer discovered  that  the  object  was  a  clilld. 
Then  everything  w^as  done  tliat  could  be  done 
to  save  the  life  of  the  cliild. 

The  findings  relating  to  the  parents*  negli- 
gence are  agaiust  the  plaintiff  In  error.  Neg- 
ligence cannot  be  attributed  to  a  child  of  the 
age  of  two  years  and  four  mouths;  neltlier  Is 
a  child  of  this  age.  In  going  ui>un  a  railroad 
track,  such  a  trespasser  as  to  forfeit  redress 
for  injury  resulting  from  the  negligence  of 
the  railroad  company.  In  all  cases  whore  hu- 
man life  Is  involved,  every  doubt  shuulU  be 


determined  in  favor  of  safety.  The  duty  of 
an  oigineer  in  charge  of  a  passenger  train, 
when  he  discovers  an  object  upon  the  track 
the  nature  of  which  be  does  not  understand, 
la,  if  possible,  to  bring  his  train  undrar  con- 
trol until  the  nature  of  the  object  Is  known, 
that  he  may  be  able  to  stop  if  necessary  to 
prevent  injury.  In  support  hereof,  see  Key- 
ser  V.  Railway  Co.,  5C  Mich.  559,  23  X.  W. 
311;  Isabel  v.  Kallroad  Co.,  GO  Mo.  4S2;  Key- 
ser  v.  RaUway  Co.  (Mich.)  33  N.  W.  S67: 
2  Wood.  Ry.  I^w,  p.  12C4,  note  2.  The  Judg- 
ment of  the  district  court  is  affirmed.  AU  tlie 
Judges  concuri-lng. 


(7  Kan-AppL  381) 
COXDOX  V.  MARLEY. 
(Court  of  Appeals  of  Kaunas,  Suutbcrn  Depart- 
ment, E.  1).    Jan.  18,  ISUS.) 

forbclosuue  of  mortoaob  —  possession  atw 
Sale— Right  to  Arsts. 
Where  a  party  purchased  real  estate— an 
hotel  proiwrty— snbject  to  a  Diortsage,  and 
held  possession  of  the  property  during  the  en- 
tire time  of  the  pendency  of  the  proceedings 
to  foreclose  the  mortgage,  held,  that  his  right 
of  posseKHion  was  not  devested  by  the  sole  of 
the  proiwrty  in  sneh  proceedings,  but  rauained 
until  the  snle  was  confirmed,  and  deed  issued. 
And  further  held,  that  no  right  of  action  for  the 
rentals  for  the  time  intervening  between  the 
foreclosure  sale  and  the  deeding  of  the  prop- 
erty accrued  to  the  party  purchasing  the  same 
at  the  sheriff's  sale. 
(Syllabus  Iqr  the  Court.) 

Error  from  district  conrt,  Laliette  connty. 

Action  by  C  H.  Condon  apilnst  J.  W.  Har- 
1^  to  recover  rent.  Prom  a  Judgment  for 
defendant,  plaintiff  brings  error.  Affirmed. 

Nelson  Case,  for  plaintiff  In  error.  H.  G. 
Webb,  for  defendant  In  error. 

MILTON,  J.  The  defendant,  Marley,  was 
the  owner  of  the  Oswego  House,  subject  to 
a  mortgage  for  $S,000  thereon  In  favor  of  the 
plaintlfT,  Condon.  The  latter  foreclosed  his 
mortgage,  caused  the  mortgaged  premises 
to  be  sold  under  the  decree  of  foreclosure, 
and  became  purchaser  of  the  property  at  the 
sheriff's  sale,  the  purchase  price  being  $7,- 
000.  The  sale  was  made  in  May,  1893.  Aft- 
er the  Judgment,  Marley  had  leased  the 
premises  to  J.  R.  Clover,  who  continued  to 
occupy  the  same  up  to  the  time  when  Con- 
don obtained  his  sheriffs  deed,  which  was 
on  November  1,  18113.  the  day  the  sale  was 
confirmed.  Immediately  after  the  sheriffs 
sale,  Condon  notified  Clover  of  his  purchase, 
and  required  of  him  the  rent  thereafter  to 
become  due.  When  Condon  obtained  his 
sheriff's  deed,  he  commenced  this  action  to 
recover  from  Clover  the  rent  then  due.  On 
his  own  application,  Marley  was  substituted 
as  defendant  in  place  of  Clover.  In  his  ap- 
plication to  be  substituted,  Marley  alleged 
that  he  was  the  party  who  had  been  In  ac- 
tual possession  of  the  mortgaged  premises 
during  the  whole  time  aUeged  in  plaintiffs 
j^etitloQ.  It  was  agreed  that  If,  ou  the  fore- 
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going  facts,  the  court  should  adjudge  that 
the  plaintiff  was  entitled  to  recover,  the 
amount  of  his  recovery  should  be  $200.  The 
court  found  In  favor  of  Marley,  and  render- 
ed Judgment  against  plaintiff  for  costs. 

The  single  Issue  considered  by  the  trial 
court,  and  now  presented  to  us.  Is,  which 
party  was  entitled  to  the  reutstl  of  the  hoiel 
property  for  the  period  between  the  date  of 
the  foreclosure  sale  and  that  of  the  execu- 
tion of  the  sheriff's  deed,  In  pursuance  of  the 
order  of  confirmation?  While  the  counsel 
for  plaintiff  In  error  has  ably  presented  his 
case,  we  are  unable  to  agree  with  his  con- 
daslons.  Aigulng  that  the  doctrine  an- 
nounced In  Land  Co.  v.  Barwick,  50  Kan.  67, 
SI  Pac.  665,  to  the  effect  that,  where  a  ju- 
dicial sale  of  real  esta/te  Is  duly  confirmed, 
and  a  deed  Is  issued,  the  proceedings  relate 
back  to  the  date  of  the  sale,  and  entitle  the 
porchaser  to  the  crops,  which  were  then  un- 
ripe and  growing  upon  the  premises.  Is  ap- 
plicable here,  counsel  says:  "On  principle, 
what  difference  does  it  malce  whethw  the 
real  estate  sold  raises  green  com,  styled 
a  crop,  or  greenbacks,  styled  rrat?  Bach 
proceeds  out  of  the  land,  and  each  belongs 
to  the  purchaser."  The  first  case  In  which 
the  supreme  court  of  this  state  decided  that 
the  purchaser  of  real  estate  at  sheriff's  sale 
became  entitled  to  crops  which  were  then 
growing  and  Immature,  is  the  case  of  Smith 
T.  Hagne,  25  Kan.  246.  In  that  case  a  wheat 
crop  was  sown  on  the  land  a  short  time  be- 
fore the  sale  occurred,  and  was  not  har- 
vested until  some  mcmths  after  the  confirma- 
tion of  the  sale.  The  court  gave  no  reasons 
for  its  decislrat.  The  next  case  Is  Oalbreath 
V.  Drought,  29  Kan.  711,  In  which  the  ques- 
tion as  to  rents  did  not  arise.  In  the  sylla* 
bus  the  court  siUd,  "The  conflrmatliKi  of  the 
sale  of  real  estate  relates  back  to  the  date 
thereof."  In  Beckman  t.  Slkes.  86  Kan.  120, 
10  Pac.  590,  It  appeaiTs  that  the  mortgagor, 
after  the  decree  of  fisreclosure  was  entered, 
but  before  the  sale  of  the  land  was  made, 
had  planted  and  cultivated  a  etap  of  oats 
and  corn  upon  the  premises  decreed  to  be 
sold,  and  that  he  had  attempted  to  sell  the  crop 
to  Slkes  on  the  day  preceding  the  sale  of 
the  land.  After  quoting  from  Smith  v. 
Hague,  supra,  the  court  said:  "If  the  land 
Is  not  s<dd  no<tll  the  crops  ripen  and  are  sev- 
ered, the  vendee  of  the  mortgagor  would  or- 
dinarily get  a  good  title;  but,  if  the  land 
was  sold  and  conveyed  while  the  crop  Is 
still  growing,  and  there  was  no  reservation 
or  waiver  of  the  right  to  the  crop  at  such 
sale,  the  title  to  the  same  would  pass  with 
the  land."  In  Goodviin  v.  Smith,  49  Kan. 
351,  31  Pac.  158,  and  Land  Co.  v.  Barwick, 
supta,  the  court  followed  the  earlier  deci- 
sions. In  all  these  cases  it  will  be  seen  that 
the  basis  of  the  decision  is  the  same;  that 
Is,  that  growing  crops  are  a  part  of  the  real- 
ty, and,  as  such,  pass  with  it  at  a  Judicial 
sale.  The  doctrine  that  the  confirmation  of 
the  sale  of  real  estate  relates  back  to  the 


date  thereof,  and  that  the  title  passes  at  the 
date  of  the  sale,  if  It  be  subsequently  con- 
firmed, seems  to  be  a  necessary  deduction 
from  the  language  of  our  statute.  Under 
that  statute  the  purchaser's  title  is  derived 
from  a  valid  execution  sale;  his  right  of 
possession  from  the  confirmation  th^eof, 
followed  by  the  i^uance  of  a  deed.  These 
appear  to  be  the  purchaser's  several  rights: 
After  a  valid  sale,  the  right  to  a  conflrma- 
tion  thereof;  after  the  confirmation  o£  the 
sale,  the  right  to  a  sheriff's  deed;  after  re- 
ceiving the  deed,  the  right  to  possession  of 
the  premises.  If  the  latter  right  be  denied, 
a  writ  of  assistance  will  be  allowed,  to  put 
him  in  possession.  His  right  to  possession 
extends  to  the  whole  title  of  the  mortgagor, 
and  to  the  whole  of  the  realty  as  it  was  at 
the  date  of  the  sale.  It  follows  that  he 
would  thus  be  entitled  to  the  crops  which 
were  growing  at  the  date  of  the  sale,  not- 
withstanding they  may  be  matured  by  the 
time  the  sale  is  confirmed,  and  the  deed  Is- 
sued. But  money  rent  for  the  use  of  the 
property  in  the  case  before  us  Is  not  In  any 
way  similar  to  growing  crops.  The  latter 
are  part  of  the  realty,  the  former  only  a  pos- 
sible incident  to  the  use  of  the  premises. 
Here  It  appears  that  the  defendant  was  in 
possession,  whether  in  person  or  by  tenant 
is  immaterial.  If  in  person,  no  rent  was  be- 
ing paid.  Could  it  be  contended  that  the 
right  of  possession  on  the  part  of  the  pur-' 
chaser,  which  waa  clear  after  all  the  proper 
steps  had  been  taken,  was  sofflclently  clear 
before  they  were  taken,  that  he  was  enrtj- 
tled  to  collect  rent  from  the  mortgagor  in 
possession  from  and  after  the  date  of  the 
sale?  No  Kansas  staitate  or  decision  war- 
raots  an  affirmative  answer.  See  Marshall 
V.  Shepard,  23  Kan.  321,  and  Robinson  v. 
Hall,  33  Kan.  139,  5  Pac.  763.  In  the  latter 
case  the  court  said:  "The  sale  and  order  of 
confirmation  did  not  pass  the  legal  title. 
Marshall  v.  Shepard,  supra.  The  purchaser 
at  the  sheriff's  sale  waa  not  entitled  to  the 
possession  of  the  premises,  as  a  matter  of 
right,  until  he  obtained  a  deed."  We  qooto 
the  following  from  Wlltsle.  Mortg.  Forecl.  f 
688:  "•  •  •  Upon  a  mortgage  foreclosure 
sale  the  purchaser  does  not  acquire  the  title 
to  the  premises,  nor  a  right  to  the  possession 
thereof,  until  the  delivery  of  the  deed  by  the 
officer  making  the  sale.  Until  that  time  the 
owner  of  the  equity  of  redemption  will  be 
entitled  to  the  x>ossessIon  of  the  land,  and 
to  its  rents  and  profits.  •  •  •  Where  the 
rent  tiecomes  due  and  payable  between  the 
day  of  sale  and  the  time  when  the  purchaser 
becomes  entitled  to  the  possession,  it  be- 
longs to  the  owner  of  the  equity  of  redemp- 
tion, and  not  to  the  purchaser  at  tbe  sale." 
Several  cases  are  cited  in  the  notes  as  sup- 
porting the  text.  In  Giles  v.  Comstock,  4 
N.  Y.  270,  the  mortgaged  real  property  was 
in  the  possession  of  a  tenant  of  the  mortga- 
gor. After  the  sale  be  attorned  fOr  two 
months  to  the  party  who  had  purchased  the 
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property  at  the  sale.  The  sale  was  then 
oonllrmed,  whereupon  the  mortgaf^or  sued 
the  tenant  for  two  months'  rent.  The  court. 
In  giving  judgment  for  the  plaintiff,  declar- 
ed, in  substance,  that  the  purchaser  under 
the  decree  had  no  rights  whatever  to  the 
rent  which  had  become  payable  by  the  terms 
of  the  lease  after  the  sale  and  previous  to 
the  conflrroation  thereof.  No  sufficient  ob- 
jection to  the  judgment  of  the  trial  court 
nppearlng.  the  same  Is  affirmed.  All  the 
Judges  concurring. 


(7  Kan.App.  3M) 

GRKEF  et  al.  v.  BROWN. 

<Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    Jan.  18,  1808.) 

IHJIIRT   to    EmPT,OYE  — NeOLIOBNCE— ASBUMPTIOIf 

or  Risk— CoxTKinuTOKY  Nboliobnce. 

1.  N^Iigpnce  is  the  want  of  the  exercise  of 
that  degree  of  care  which  ordinarily  prudent 
persons  are  accustomed  to  exercise  under  the 
liico  or  similar  ciroumstanceK. 

2.  A  person  has  the  right  to  carry  on  a  busi- 
ness which  is  danxerons,  either  in  itself  or  in 
the  m»nner  of  conducting  it,  if  it  is  lawful  and 
does  not  interfere  with  the  rights  of  others. 
He  may  choose  his  machinery  and  conduct  the 
business  in  the  manner  most  agreeable  to  him- 
Kolf;  and  the  employ^,  entering  or  remaining 
in  bis  service  with  knowledge  of  the  dangerous 
rharncter  and  risks  of  same,  cannot  recover 
for  damages  resulting  from  that  peculiar  serv- 
ice. 

3.  One  who  brings  injury  uimn  himself  by 
failing  to  exercise  ordinary  care  cannot  recover 
damaKcs  for  it.  and  this  rule  applies  to  minors, 
ns  well  as  adults,  who  are  of  such  age,  intcl- 
liKence,  discretion,  and  judgment  as  to  compre- 
hend the  situation,  and  apiireciate  the  danper. 
The  riiicstion  in  nil  such  cases  is  whether  the 
plaintiff  so  far  contributeil  to  the  misfortune 
by  his  own  negligence,  or  want  of  ordinary 
care  and  caution,  that  but  therefor  the  misfor- 
tune would  not  have  happened.  If  so,  there 
can  be  no  reeoverj-. 

(Syllabui  by  the  Court.) 

Error  from  district  court,  Crawford  county; 
J.  a.  West,  Judge. 

Action  by  Stella  Brown  against  (ireef  Bros. 
Judgment  for  plaintiff,  and  motion  for  new 
trial  overruled.  Defendants  bring  error.  Re- 
venied. 

Morris  Cllggltt.  for  plaintiffs  In  error.  Ful- 
ler &  Randolph,  for  defendant  In  error. 

SCIIOOXOVEIl,  J.  This  was  an  action 
brought  by  the  defendant  in  error,  Stella 
Brown,  In  the  district  court  of  Crawford 
county,  to  recover  for  a  personal  Injury  sus- 
tained by  her  while  working  at  a  mangle  in 
a  laundry  for  the  plaintiffs  in  error.  The 
petition  charges  negligence,  both  generally 
and  specifically.  The  answer  Is  a  general 
denial,  and  contributory  n^llgence.  Trial. 
Verdict  and  judgment  In  favor  of  defendant 
In  error  for  $(100.  Motion  for  new  trial  over- 
ruled.   Error  by  defendants  below. 

The  undisputed  facts  are  substantially  aa 
follows:  Plaintiffs  In  error,  at  the  time  of 
the  injuiy,  and  for  several  months  prior 
thereto,  ovneC  and  operated  a  steam  laundry 


at  Plttsbut^,  Kan.  Mrs.  Jennie  Ru-th  and 
Mr.  E.  Rush,  the  mother  and  stepfather  of 
defendant  In  error,  were  both  employed  at 
work  in  the  laundry.  Mr.  E.  Rush  had  had 
13  years*  experience  in  the  business,  and 
was  acquainted  with  the  machinery.  Dur- 
ing the  week  preceding  the  Injury,  one  of  the 
plaintiffs  in  error  and  Mrs.  Jennie  Rush  had 
a  talk  about  plaintiffs  in  error  employing  de 
fendant  In  error  to  work  at  the  mangle.  In 
which  conversation  Mrs.  Rush  stated  that 
she  thought  that  defendant  in  error  would 
be  entirely  able  to  work  the  mangle.  They 
then  agreed  upon  the  terms  of  her  employ- 
ment, and  th.1t  she  should  go  to  worit  with 
Bertha  Garver  at  the  mangle.  She  came  to 
the  laundry  that  same  week,  and  was  there  a 
day  or  two,  but  at  what  she  worked  is  not 
without  dispute.  On  the  following  Monday 
Khe  went  to  the  laundry  with  her  mother  and 
stepfather,  and,  with  their  knowledge,  began 
work  at  the  mangle;  continuing  at  same  dur- 
ing Monday,  and  until  between  2  and  ^ 
o'clock  Tuesday,  when  she  received  the  In- 
jury. At  the  time  of  the  Injury,  defendant 
In  error  was  a  stout,  rugged  girl,  nearly  17 
years  old.  This  mangle  was  a  machine  that 
was  used  for  drying  and  Ironing  bed  linen, 
napkins,  tatrieclotbs.  etc.  It  consisted,  be- 
sides the  framework,  of  four  cylinders,  of 
the  equal  length  of  about  or  5  feet,  all 
parallel,  and  resting  horizontally  on  the 
frame.  One  cylinder  was  much  larger  than 
the  others,  and  when  the  machine  was  In  oi>- 
eratloo  the  three  small  cylinders  were  press- 
ed dose  to  it.  The  large  cylinder  was  heat- 
ed by  steam  being  let  Into  It,  and  the  three 
smaller  ones  would  revolve  so  as  to  draw  In 
the  clothing.  The  mangle  was,  in  all  re- 
spects, in  the  same  condition  from  the  time 
the  Rushes  l>egan  work  in  the  laundrj'  to 
the  time  of  the  injury.  A  guard  lK>ard.  de- 
signed by  the  manufacturer  of  the  machine 
to  protect  oi>erators,  was  In  the  building,  but 
Itad  not  l>een  used.  Of  this  guard  bonnl. 
and  its  use,  defendant  In  error  was  wholly 
Ignorant.  There  was  a  lever  at  one  end  of 
the  mangle,  to  be  used  in  putting  the  pressure 
of  the  cylinders  on  or  off.  Defendant  la  ec- 
ror  wns  at  this  mangle,  and.  using  her  own 
langinge.  "I  was  putting  napkins  tbroogii. 
and  I  pushed  the  napkins  closer  and  closer, 
and  it  caught  my  fingers."  Her  band  was 
caught  and  held  between  the  cylinders  and 
burned.  E.  Rush  went  to  her  aid,  reversed 
the  lever,  and  thre^v  off  the  pressure,  and 
then  went  to  the  other  side  of  the  mangle  to 
throw  off  the  belt.  Meantime  one  of  the 
plalnriffs  In  error  went  to  the  manffle,  at- 
tracted there  by  the  girl's  outcry;  and  seeing 
her  hand  still  betwem  the  cylindna,  and  be- 
lieving that  the  pressure  was  still  on,  and  de- 
siring to  release  her  hand  and  prevent  fur- 
ther injury,  by  mistake  turned  the  lever  In 
such  way  as  to  bring  the  cylinders  closer  to- 
gether, but  immeillately,  seeing  the  mistake, 
turned  the  lever  the  other  way,  and  released 
the  pressure.   The  girl's  hand  was  then  re- 
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leased  hj  byetanders,  and  It  snbeeqafflifly 
transpired  that  tlie  hand  was  bo  burn«d  and 
bruised  as  to  render  It  uselees  as  a  band. 

The  first  error  assigned  Is  the  overrullUK  of 
plaintiffs  In  error's  demurrer  to  the  evidence, 
and,  as  our  conotusion  upon  this  question  Is 
dedslTe  of  the  case,  the  other  matters  com- 
plained of  are  not  considered.  Xegligence  is 
the  want  of  the  exercise  of  that  degree  of 
care  which  ordinarily  prudent  persons  are 
accustomed  to  exercise  under  the  like  or  sim- 
ilar circumstances.  Taking  this  as  a  guide, 
we  are  unable  to  see  wherein  plaintiffs  in  er- 
ror were  negligent  They  had  the  right  to 
conduct  their  business  and  operate  their  ma- 
chinery as  they  did;  and  the  employment  of 
defendant  In  error  was  not  made  until  they 
had  consulted  the  girl's  mother,  and  ob- 
tained her  approral.  and  the  assurance  that 
the  girl  was  entirely  capable  of  doing  the 
particular  work.  This  was  certainly  exercis- 
ing at  leapt  ordinary  care  in  the  employment 
for  such  work  of  a  girl  of  her  age.  As  to 
the  mistake  made  by  one  of  the  plaintiffs  in 
error  In  reversing  the  control  bar,  we  need 
only  say  that  the  evidence  wholly  fails  to 
(thow  that  any  additional  injury  was  caused 
thereby.  The  defendant  in  error  clearly  as- 
sumed the  risk  of  an  obvious  danger.  She 
was  a  minor,  it  Is  true;  but  she  was  a  "stout, 
mgged  girl,"  nearly  17  years  old,  and  pre- 
sumably possessed  of  the  usual  Intelligence 
of  a  girl  of  that  age.  The  danger  was  en- 
tirely open  and  apparent  to  even  casual  ob- 
servation, and  did  not  require  a  high  degree 
of  Intelligence  or  extensive  experience  to  un- 
derstand it.  She  was  bound  to  use  reason- 
able care  )n  examining  her  surroundings;  to 
observe  and  take  such  knowledge  ot  danger 
as  could  be  attained  by  observation;  to  take 
notice  of  the  ordinary  operation  of  familiar 
natural  laws,  and  to  govern  herself  accord- 
ingly; to  use  her  eyes  to  see  that  which  was 
open  and  aiHMirent.  And  If  a  defect  was  ob- 
vious, and  suggestive  of  danger,  knowledge 
of  same  on  her  part  Is  to  be  presumed  as  well 
as  if  the  danger  was  a  subject  of  common 
knowlMlge.  Bailey.  Mast.  Liab.  162.  She 
could  not  fall  to  see  and  understand  the  dan- 
ger, for  the  reason  that  all  the  elements  of 
the  same  were  wide  open  before  her.  The 
very  thing  happened  which  she  knew  was 
most  likely  to  occur  If  she  allowed  her  fingers 
to  get  between  the  cylinders,  and  no  warning 
or  caution  could  have  Increased  her  knowl- 
edge of  the  danger  or  the  necessity  for  care. 
She  therefore  assumed  the  risk  (Luebke  v. 
Machine  Works,  88  Wis.  442,  60  N.  W.  711). 
and  was  guilty  of  contributory  negligence, 
for  the  assumption  of  risk  Is  a  species  of 
contributory  negligence.  This  being  true,  It 
could  make  no  difference,  even  if  plaintiffs  In 
error  had  neglected  reasonable  precautions. 
Sullivan  V.  Manufacturing  Co.,  118  Mass.  :!!)G; 
L^dd  V.  Railroad  Co.,  110  Mass.  412;  Cooley, 
Torts,  562;  Devitt  v.  Railroad  Co.,  50  Mo. 
30%  805,  306;  Hayden  t.  Manufacturing  Coh 


29  Conn.  548.  "This  rule  applies  to  minors* 
as  well  as  adults,  who  are  of  such  age,  Intd- 
Ilgence,  discretion,  and  judgment  as  to  enaUe 
them  to  understand  and  appreciate  the  dan- 
ger." Casey  v.  Railway  Co.  (Wis.)  62  N.  W. 
624.  As  we  have  before  said,  a  minor  la 
presumed  to  possess  the  ordinary  Intelligence 
usually  found  In  persons  of  his  age  and  cir- 
cumstances. The  Illinois  appellate  court,  In 
a  recent  case,  very  like  the  one  we  are  consid- 
ering, said,  "A  girl  16  years  of  age  cannot  re- 
cover for  an  injury  resulting  from  her  hand 
being  caught  between  the  rollers  of  a  mangle 
in  a  laundry  in  which  she  worked,  on  the 
ground  that  she  had  not  been  warned  of  the 
danger,  since  the  danger  was  apirarent." 
Jones  V.  Roberts,  57  111.  App.  56.  The  inate- 
rlal  facts  in  the  present  case  affecting  the 
question  of  the  alleged  contributory  negli- 
gence of  defendant  in  error  are  undisputed, 
and  admit  of  no  doubtful  or  opposing  Infer- 
ence. Hence,  whether  or  not  these  facta  es- 
taHlsh  such  negligence  is  purely  a  question 
of  law  for  the  court.  Seefeld  v.  Railway  Co., 
70  Wis.  216,  35  N.  W.  278;  Chopin  v.  Paper 
Co.,  83  Wis.  192.  53  N.  W.  452.  The  demurrer 
to  the  evidence  should  have  been  sustained. 
The  Judgment  of  the  district  court  Is  re- 
versed, with  instructions  to  sustain  the  de- 
murrer to  the  evidence.  All  the  judges  con- 
curring. 


(7  Kan.App.  S7S> 
JONES  V.  SCHOOL  DIST.  NO.  144.  ELK 

COUNTY. 

(Court  of  Appenis  of  Kansas,  Southern  Depart- 
ment, £.  D.    Jan.  18,  1808.) 
ScKOCH.  Boards— PowiB  TO  Comtbact— lUTirici- 

TIOX. 

1.  The  powers  eonferrpd  by  law  upon  the 
electors  at  an  annual  sfhool-di strict  meeting 
are  inconsistent  with  the  existence  of  authority 
in  the  school  board  of  such  a  diHtrict  to  enter 
into  a  binding  contract  for  the  employment  of 
a  teacher  prior  to  the  meeting  for  a.  term  com- 
mencing after  such  meeting. 

3.  Where  the  petition  alleged  that  the  achool 
board  of  the  district,  prior  to  the  SDnual  school 
mcetinji  thereof,  had  employed  the  plnintiff, 
a  legally  qualified  teacher,  under  a  written  con- 
tract, to  teach  for  a  term  of  eitrht  months  com- 
meaciug  after  the  said  annual  meeting;  that 
the  new  board  thereafter  met,  and  recognized 
by  tiieir  acts  the  existing  contract  with  plain- 
tiff; that  plaintiff,  pursuant  to  the  terms  of 
the  contract,  and  with  the  full  knowledge  and 
consent  of  the  school  board,  taught  in  the 
school  for  more  than  two  months,  for  which 
she  received  her  wapes  each  month,  accord- 
ing to  the  terms  of  the  contract;  tliat  plaintiff 
was  then  discharged  l)y  the  school  board  with« 
out  jimt  cause  or  excuse,  and  was  not  per- 
mitted any  lonecr  to  teach  in  snld  school;  that 
thereiiy  she  lost  nil  opportunity  to  obtain  a 
school,  and  suffered  a  loss  ot  wagCB  in  the  sum 
for  which  she  asks  jiidgmcut, — hcl'l,  that  the 
said  contract  l)ecanje  binding  upon  the  district 
board  by  its  adoption  and  rntificntion  thereof. 

(Syllabus  by  the  Court.) 

Error  from  district  court  Elk  county. 
Action  by  Edna  Jones  against  School  Dis- 
trict No.  144,  Elk  county,  to  recover  wages  for 
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teaching.  From  a  Judftment  for  defendant, 
plaintiff  brings  error.  Reversed. 

R.  B.  Jones  and  B.  A.  DcrtUIck,  for  plaintiff 
In  error.  John  Maraball,  for  defendant  In 
error, 

MILTOX,  J.  Edna  Jonea  briiijis  these  pro- 
ceodinRS  in  error  to  review  the  fuling  of  the 
district  court  of  Elk  county  sustnlniug  the 
defendniit's  (ieinurrer  to  her  petition.  Tlie  iic- 
tltlon  alliKt'd  that  on  July  22.  18!)1.  the  plain- 
tiff, being  then,  and  ever  since,  duly  qualliicd 
as  a  school  teacher,  entere<l  Into  a  written 
contract  In  due  form  ^^ith  the  school  board 
of  the  defendant  district  to  teach  one  of  the 
four  departments  of  defendant's  school  for 
the  ensiling  term  of  eight  months,  beginning 
September  7,  1891,  at  $40  per  month;  that 
on  the  30th  day  of  July,  1891,  the  annual 
mee+lng  of  said  district  was  held,  and  that 
the  electors  then  voted  that  female  teachers 
should  be  employed,  but  did  not  take  action 
on  any  other  proposition;  that  after  said 
school  meeting  the  district  board  met,  and, 
with  full  knowledge  of  the  existence  of  plain- 
tiff's said  contract,  employed  two  female 
teachers,  who,  with  plaintiff  and  another 
lady,  who  had  also  been  employed  prior  to 
said  annual  meeting,  constituted  the  corps  of 
teachers  when  school  opened  on  September 
7,  1891,  tor  the  term;  that,  pursuant  to  the 
terms  ot  said  written  contract,  and  with  the 
full  knowledge  and  consent  of  the  school 
board,  plaintiff  taught  In  said  schools  for 
nine  weeks,  and  was  then,  without  Just  cause 
or  excuse,  discharged  by  said  school  board, 
and  not  permitted  to  teach  any  longer;  that 
plaintiff  was  paid,  according  to  the  terms  of 
said  contract,  at  the  end  of  the  first  and  sec* 
ond  months  she  so  taught,  by  said  board; 
that  plaintiff,  by  the  unwarranted  act  of  the 
district  board  in  so  discharging  her,  lost  all 
opportunity  of  obtaining  a  school,  and  there* 
by  suffered  a  loss  of  wages  e<iual  to  the  price 
stated  In  said  contract.  She  prayed  for  Judg- 
ment In  the  sum  of  f  ,  which  would 

have  been  the  entire  amount  of  her  w^agcs. 

Counsel  for  plaintiff  In  error  maintains  that 
the  contract,  when  made,  was  valid,  and 
cites  numerous  decisions  which  seem  to  sus- 
tain his  position.  We  find  that  the  courts 
are  divided  on  the  propositions  here  Involved. 
We  have  examined  the  cases  cited,  with  oth- 
er cases,  which  hold  that  a  district  school 
board  may  bind  Its  successor  by  a  conti-act 
with  a  teacher,  but  we  have  (llKcovcred  suf- 
ficient distinction  between  tlie  slalutes  of 
the  states  whose  courts  so  declare  and  our 
own  state  that  we  do  not  feel  warranted  In 
following  these  decisions.  Under  our  laws 
the  electors  at  an  annual  school  meeting 
possess  powers  tlie  existence  of  which  is  In- 
conslstpnt  with  the  doctrine  tliat  counsel 
advances,  and  which  some  of  the  courts  hare 
adc^ted. 

We  now  turn  to  another  phase  of  the  case. 


Plaintiff  alleges  that  she  tanght  under  this 
contract  for  nine  weeks,  and  was  twice  paid 
as  provided  for  therein;  that  the  new  board 
elected  but  two  of  the  four  teachers  neces- 
sary, and  that  the  plaintiff  and  another  teach- 
er were  teaching  under  the  contracts  made 
with  the  board  prior  to  the  annual  scboid 
meeting;  that  the  electors  at  the  annual  meet- 
ing knew  that  plaintiff  had  lM?en  employed  to 
teach  for  the  ensuing  tenn,  and  assented  to 
such  employment,  and  did  not  limit  the  pow- 
er of  the  board  except  as  to  the  sex  of  tlie 
teachers.  It  Is  evident  that  the  contract  set 
forth  in  piainUCTs  jietltlon  Is  the  basis  ni>on 
which  she  taught,  and  was  recognized  and 
paid  as  a  teach^  by  said  board.  Not  bein;; 
advised  to  the  contrary,  we  presume  that 
only  one  new  member  of  the  board  was  elect- 
ed at  the  annnal  meeting.  The  contract  buro 
the  signature  of  two  members  of  the  new 
board.  It  was  within  the  power  of  the  two 
members  at  a  r^ularly  called  meetini;  of  the 
board  to  have  adoptetl  and  ratified  the  sai  l 
contract.  If  the  boani,  with  fi-ll  knowledge 
that  the  contract  was  in  exlsu-nre,  recog- 
nized and  paid  irfalntlff  as  a  teacher  aceonl- 
ing  to  the  terms  thereof,  did  it  not  thus  adop; 
that  contract,  and  make  it  fully  binding  uixin 
itself  and  the  defendant  distri<-tV  In  the 
case  of  Hull  V.  School  I>l«t.,  82  Iowa.  i»S.1,  *» 
N.  W.  1053,  and  48  X.  W.  82,  it  apiiears  that 
a  board  of  directors  had  by  resolution  au- 
thorized Its  president  to  employ  teachers,  sub- 
ject to  the  approval  of  the  board.  The  pres- 
ident entered  into  a  written  contract  with 
the  plaintiff,  Hull,  by  the  terms  of  which  she 
was  to  teach  In  the  school  for  a  period  of 
nine  months  from  August  29,  1887.  On  thai 
day  she  began  to  teach  the  school,  and  con- 
tinued to  teach  It  until  September  13,  1887, 
when  she  was  notified  that  another  teacher 
had  been  employed  In  her  place,  and  that  she 
should  no  longer  teach.  On  September  24, 
1887,  the  board  of  directors  met,  and  voted 
that  the  aforesaid  contract  be  not  aM>roved, 
several  reasons  being  given,  one  of  them  be- 
ing that  the  contract  had  never  been  approved 
by  the  board.  The  supreme  court  declared 
that  the  Iward,  under  the  facts  stated,  must 
lie  presumed  to  have  adopted  the  contract  Its 
presUIoot  had  uiade.  The  case  of  Athearn  t. 
Indeiwndent  Dist.,  33  Iowa,  105,  Is  'most 
Identical  with  the  case  at  bar.  l  mvlng 
taught  for  part  of  the  term  named  In  the  con- 
tract, the  teacher  was  discharged  without 
just  cause.  There,  as  here,  the  pialntlfF  was 
paid  for  tiie  time  he  actually  taught  under 
the  contract.  The  board's  answer  denied 
that  the  contract  was  made  under  proper  au- 
thority. The  supreme  court  used  this  lan- 
guage: "But,  If  we  concede  that  the  con- 
tract was  executed  without  authority  upon 
the  part  of  defewlant's  oflicors,  It  has  never- 
theless been  ratified  by  defendant,  and  there- 
by became  a  binding  Instrument.  Corpora- 
tions may  ratify  ^''tracts  made  without  au- 
thority, and  thus  become  bound  thereby-  Uke 
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natnral  penona;  tha  aune  role  of  law  beiiig 
applicable  to  eadi.  *  *  •  Performance  of 
a  contract,  penulsalon  to  the  party  with 
whom  the  corporatl(m  contracti  to  perform, 
the  acceptance  of  the  performanoe  <x  the 
fnifts  of  the  perfwmance  by  the  corpwatbm, 
acquiescence  In  the  contract,  peymoit  to  the 
other  party,  and  the  like,  all  operate  as  acts 
of  ratlflcatloD."  See,  also,  the  cases  there 
dted,  and  Cook  t.  School  Dlst,  40  Iowa,  444. 
The  cMitract  in  question,  If  valid  when  made, 
was  entire;  If  It  became  operative  by  adop- 
tion, it  was  likewise  entire.  The  petition  al- 
lies that  platntlff  was  discharged  without 
just  cause  or  excuse.  We  think  she  la  en- 
titled to  have  the  question  raised  decided  on 
a  trial  at  the  case  upon  Its  merits.  The  Judg- 
ment of  the  district  court  is  revised,  and  the 
case  remanded  with  iiwtmctlons  to  overrule 
the  demurrer  to  plalntllTs  petition.  All  the 
judges  concnrriDg. 


VI  fCaiLApp.  Hq 

THAYER  V.  HONEYWELL  et  al. 

(Court  of  Appeals  of  Kansas.  Southern  Depart- 
ment, C.  D.  Jan.  14,  1898.) 

Judicial  Notice. 

A  district  court  caimot  take  judicial  knowl- 
edge of  an  order  ni&de  in  a  separate  case  or 
proceeding  for  injuoctioo,  commenced  to  re- 
(ttrain  tlie  sheriff  from  selling  the  land  In  con- 
troversy, in  a  case  the  court  has  under  consid- 
eration, on  motion  to  confirm  sale. 
(Syllabus     the  Court) 

Error  from  district  court.  Harper  comttyj 
G.  W.  IfcKay,  Judge. 

Action  by  W.  F.  Thayer  against  Albert 
Honeywell  and  others  to  foreclose  a  mort- 
gage. Fnnn  an  order  overruling  a  motion 
to  confirm  the  sale  of  the  premlaea  to  plaln- 
ttir,  and  setting  aside  such  sale,  the  plaln- 
tifC  brings  error,  Heversed. 

Cook  &  Gossett,  for  plaintiff  in  error. 
Saukey  &  Campbell,  for  defendants  in  error 
Albert  Honeywell  and  another. 

SCHOONOVER,  J.  This  acUon  was  com- 
menced by  W.  F.  Thayer,  in  the  district 
court  of  Harper  county,  to  foreclose  a  mort- 
gage on  certain  real  estate.  A  Judgment 
was  rendered,  an  order  of  sale  Issued,  and 
the  land  sold  to  W.  F.  Thayer,  plaintiff  in 
error.  On  the  3d  day  of  February,  18tt2,  this 


case  was  heard  on  the  motion  of  platntUF  In 
error  to  confirm  the  sale.  No  evidence  was 
offered  against  the  motion,  and  no  objection 
made  to  the  motion  or  to  the  confirmation 
of  the  sale.  Tiie  court  made  the  following 
order:  "It  is  therefore  considered,  ordered, 
and  adjudged  by  said  court  that  the  said 
motion  to  confirm  said  sale  be  overruled,  for 
the  reason  tbat  said  sale  was  made  In  vio- 
lation of  the  order  of  the  court,  and  that  the 
sale  be  wholly  set  aside  and  h^d  for 
naught"  On  the  11th  day  of  August.  1891, 
the  laud  described  In  the  petition  and  order 
of  sale  was  sold  by  the  sheriff.  On  the  10th 
day  of  Angnst,  1881,  the  Judge  of  the  dis- 
trict court,  in  an  action  for  Injunction,  is- 
sued a  temporary  injunction,  restraining  the 
sheriff  from  selling  or  disposing  of  said 
land.  On  the  hearing  of  the  motion  to  con- 
firm the  sale,  the  petition,  bond,  and  order 
made  by  tiie  court  in  the  Injunction  case 
w^  not  offered  In  evidence.  No  evidence 
was  Introduced  whatever. 

The  question  presented  Is:  Could  the  court 
take  Ju^clal  knowledge  of  an  order  made  In  a 
sc^nrate  case  or  proceeding  for  Injunction, 
commenced  to  restrain  the  sheriff  from  sell- 
ing or  dispoirtng  of  the  land  in  controversy.  In 
tlie  case  the  court  tiien  had  under  c<m8ldera- 
tion,  tm  motion  to  confirm  sale?  It  Is  well 
settled  that  the  courts  will  take  Judicial 
knowledge  of  their  own  orders  In  the  same 
case.  State  v.  Ulrich  (Mo.  Sup.)  19  &  W. 
666;  State  v.  Bowen.  16  Kan.  476;  Beails  T. 
Knapp  (S.  D.)  SS  N.  W.  807.  It  Is  equally 
well  settled  that  they  wUl  not  take  Judicial 
notice  of  their  orders  made  In  caaea  having 
no  connection  with  the  one  they  are  ctmsld- 
ering.  Grace  v.  Ballon  (S.  D.)  60  N.  W.  1075, 
and  cases  there  cited.  The  action  com- 
menced tm  Injimctlon  was  a  separate  pxo- 
ceedlng.  It  does  not  appear  from  the  record 
brought  to  this  court  that  the  ordw  was 
served,  or  that  the  aherlff  or  othw  defend- 
ants had  notice  of  the  order  made  by  tiw 
court  It  does  not  appear  13iat  the  court 
was  not  satisfied  that  "the  aele  had  In  aU 
respects  been  made  in  conformity"  to  law. 
Upon  the  facta  aa  presented  in  the  record. 
It  was  error  to  ovwrule  tlie  motion  to  con- 
firm the  sale.  The  wder  of  the  district  court 
Is  reversed,  and  tba  case  ronanded  tar  fur- 
ther proceedings  in  accordance  with  the 
views  herein  e^qpreaaed.  All  tlie  Judges  eon^ 
cnrring. 
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-  GOnilTNBr  T.  0IT7  OF  OHEBBTVALE 
et  al. 

(Court  of  AppenlB  of  Kansas,  SoVthern  Depart- 
ment. E.  D.    Jan.  18,  ISdS.) 

ISJDSCTION— PaTMBST  Ot  CiTT  WaeRASTB. 

Under  the  allegations  of  bis  petition,  plain- 
tiff IB  held  to  have  been  a  general  creditor  of 
the  city  of  Cherryvale,  and  not  entitled  to  & 
perpetual  injunction  againgt  ttae  payment  of  a 
certain  warrant  drawn  hy  said  dty  upon  its 
treasurer. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Montffomery  coun- 
ty; J.  D.  McCue,  Judge. 

Action  by  J.  M.  Courtney,  receiver,  for  an 
Injunction  against  the  city  of  Cherryvale, 
Ivan.,  ami  others,  to  restrain  the  payment  of 
a  certain  warrant.  There  was  JuUgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

A.  h.  Wilson,  for  idalnttfl  In  error.  McCue 
A  McKlnstry,  for  defendants  In  error. 

MILTON,  J.  llie  principal  allegations  of 
the  petition  of  plaintiff,  who  sued  as  the  re- 
ceiver of  an  Insolvent  waterworks  corpora- 
tion, on  behalf  of  Its  bondholders,  to  perpet- 
ually enjoin  the  payment  of  a  warrant  drawn 
upon  the  treasurer  of  a  city  of  the  second 
class,  and  delivered  by  It  to  the  corporation, 
and  by  the  latter  assigned  to  two  of  the  de- 
fendants, were  that  the  city  had  unUertaken, 
In  the  ordinance  granting  the  waterworks 
franchise,  to  pay  hydrant  rentals,  due  from  it, 
to  the  trustee,  foe  the  holders  of  bonds  which 
might  be  Issued  by  the  waterworks  corpora- 
tion; tliat  Its  bonds  were  thereafter  issued 
and  sold,  and  the  hydrant  rentals  paid  by  the 
city  to  the  trustees  for  the  holders  of  the 
bonds  for  more  than  five  years;  that  the  cor- 
poration ow^ed  over  ¥2,000  as  Interest  on  the 
bonds,  anU  the  city  more  than  $1,300  as  hy- 
drant rentals:  that  the  city  had  legally  cre- 
ated and  set  apart  a  special  fimd,  called  the 
"water  fund,"  for  the  payment  of  hydrant 
rentals  according  to  the  terms  of  the  ordi- 
nance; that  it  had  unlawfully  and  wrongfully 
Issued  the  aforesaid  warrant,  which  Its  treas- 
urer threatened  to  pay,  and  was  about  to  pay, 
out  of  said  special  funU,  which  payment.  If 
made,  would  deprive  plaintiff  of  that  fund. 
The  said  provision  In  the  ordinance  Is  as  fol- 
lows: "If  the  said  waterworks  company  shall 
Issue  bonds  secured  hy  mortgage  or  trust  deed 
upon  said  waterworks  and  appurtenances, 
tben  tlie  money  due  or  to  become  due  for  anj 


hydrant  rental  as  aforesaid,  or  as  much  there- 
of as  may  be  necessary,  Is  hereby  ^praprl- 
ated  to  the  payment  of  Interest  on  such  bondH. 
and  the  city  hmby  agrees  that  Its  treasurer 
shall  deposit  the  same  where  such  Interest  la 
payable  to  be  applied  on  such  payment."  The 
trust  deed  securing  the  bonds  contained  no 
reference  to  this  ordinance.  The  warrant 
read:  "Pay  to  Cherryvale  Water  and  Manu- 
facturing Company,  or  order,  out  of  any  funds 
In  the  treasury  not  otherwise  appropriated," 
etc.  At  one  end  of  the  warrant  were  the 
words  "water  fund."  The  petition  did  not  al- 
lege that  tbe  bondholders  were  In  any  way 
Induced  or  Influenced  to  Invest  In  the  bonds 
by  reason  of  the  undertaking  on  the  pert  of 
the  city,  nor  that  they  even  had  any  knowl- 
edge of  the  existence  of  the  so-called  "special 
fund."  It  did  not  allege  presentment  of  tbe 
claim  for  hydrant  rentals  to  the  city,  nor  re- 
fusal by  It  to  pay  the  same,  nor  insolvency  on 
the  part  of  the  city.  Some  of  the  usual  aver- 
ments In  a  petition  for  an  injunction  were 
wanting.  The  court  sustained  a  demurrer 
filed  by  Guernsey  and  the  National  Bank  of 
Indciwndence,  and  entered  Judgment  for  the 
defendants  generally  for  the  costs,  although 
the  other  defendants  were  In  default.  The 
record  does  not  show  that  any  proper  excep- 
tion was  taken  by  plaintiff  on  this  point. 

The  basis  of  plalnllff's  action  was  the  prom- 
ise of  the  city  to  pay  hydrant  rentals  at  tbe 
place  where  the  Interest  on  the  bonds  were 
payable;  and  its  failure  to  do  so  coDstltutes 
plaintiff's  cause  of  action.  It  was  a  rlghi 
arising  solely  out  of  the  terms  of  the  con- 
tract. Unless  the  allegatlooB  of  the  petition 
showed  <Hear  grounds  for  Interference  by  In- 
junction, the  demurrer  was  properly  sustain- 
ed. We  think  that,  under  those  allegaticNOB, 
the  plaintiff  was  a  general  creditor  only,  and 
that  tbe  warrant  was  payable  out  of  the  gen- 
eral revenue  fund  of  the  city.  We  think, 
also,  that  the  allegation  In  respect  to  the  cre- 
ation of  □  special  fund  was  not  admitted  by 
t!he  demurrer.  In  the  absence  of  a  statute  au- 
thorizing the  creation  of  such  a  fund,  and 
that  the  right  of  plaintiff  to  enjoin  the  pay- 
ment of  the  warrant  in  question  out  of  the 
"water  fund,"  assuming  that  It  was  legally 
created,  is  not  clear,  as  there  is  nothing  to 
lAow  that  the  bondholders  bad  knowledge  of. 
or  were  influenceil  by,  the  existence  of  that 
fund.  It  does  not  appear  to  have  been  In 
any  way  connected  with  the  contract  between 
the  city  and  tbe  waterworks  company,  which 
was  the  foundation  of  the  plaintiff's  action. 
The  Judgment  of  the  district  court  is  affirm- 
ed.  AU  the  Judges  concniring. 
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(7Kaii.Ai>p.nB) 

LATHBN  T.  OAMPBEM.. 

(Court  of  Appeals  of  Kansas,  Sontbern  Depart- 
ment, B.  D.   Jan.  18,  1898.) 

SoKOOL  Districts— ELKCTioy  of  Otficbus— Aim- 
TiULiAN  Ballot  Law — Deolaka^ 

TioM  or  Resclt. 

1.  A  school  district  is  a  political  subdiTision 
of  the  state,  aod  when  the  voters  thereof  le- 
KRlIy  assemble  for  the  purpose,  nud  make  a 
choice  of  persons  for  public  offlcers,  such  pro- 
ceeding constitutes  an  election  by  the  people, 
within  the  meauiug  of  article  4  of  our  state 
constitution,  and  the  voting  must  l)e  br  ballot. 

2.  School  districts  are  specifically  exempted 
from  the  operation  of  the  Australian  ballot  act. 

3.  In  all  elections,  in  this  state,  for  the  choice 
of  any  officer,  unless  it  is  otherwise  expressly 
provided,  the  persons  having  the  highest  niini- 
ber  of  votes  for  any  office  shall  be  deemed  to 
have  been  elected  to  that  office. 

4.  The  result  of  a  ballot  expressea  the  elec- 
tion of  the  candidates,  and  it  is  not  necessary 
that  such  election  be  formally  declared. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Franklin  county; 
A.  W.  Benson,  Judge. 

Action  by  T.  S.  Lathen  asalnst  Olive 
CTampbell  to  recover  tbe  office  of  treasurer 
of  scbool  district  No.  20,  Pottawatomie  town- 
^p,  Franklin  county,  Kan.  From  a  Judg- 
ment for  defendant,  plaintiff  brings  error,  Ke- 
versed. 

C.  A.  Smart,  for  plaintiff  In  error,  J.  W. 
De  Ford  and  W.  A.  De  Ford,  for  defendant 
in  error. 

BGHOONOVBE,  J.  This  action  was  com- 
menced by  plaintiff  in  error  la  the  district 
court  of  Franlcllo  county,  to  require  defend- 
ant in  error  to  surrender  to  plaintiff  In  error 
the  office  of  treasurer  of  school  district  No. 
20,  Pottawatomie  township,  Franklin  county, 
Kan.  The  cause  was  submitted  to  the  court 
upon  an  agreed  statement  of  facts.  The 
court  found  and  rendered  judgment  in  fa- 
vor of  defendant  in  error,  and  plaintiff  In 
error  brings  the  case  to  this  court.  The  fol- 
lowing aro  the  agreed  facts:  "Tbat  on  July 
27tb,  1883,  being  the  regular  and  proper  date 
affixed  by  law  for  tbe  annual  school  meet- 
ing in  Kansas,  the  tiuallAed  electors  of 
school  district  Number  20,  Franklin  county. 
Kansas,  met  at  the  school  bouse  at  about 
two  o'clock  p.  m.,  for  the  purpose  of  holding 
the  regular  annual  school  meeting  as  requir- 
ed by  law.  The  director  l>eing  absent,  the 
meeting  was  called  to  order  by  one  of  the 
electors,  and  Leroy  Bates,  also  an  elector, 
was  elected  chairman  of  the  meeting.  Aft- 
er hearing  the  reports  of  the  treasurer  and 
clerk  of  said  district,  the  meeting  proceed- 
ed to  elect  a  treasurer  for  the  ensuing  three 
years.  George  Nofalnger,  T.  S.  Lathen,  the 
plaintiff,  and  Olive  Campbell,  the  defendant, 
were  each  nominated  for  that  office.  The 
meeting  then  proceeded  to  voting  by  writing 
the  name  of  the  candidate  Intended  to  be 


voted  for  upon  small  slips  of  paper,  and  de- 
positing them  in  a  hat  that  was  passed 
about  by  tellers  to  collect  the  ballots.  Aft- 
er all  had  voted  who  desired,  the  ballot  was 
counted,  and  was  as  follows:  Mr.  Nofsinger 
received  ten  votes;  Mr.  Lathen  received 
tliirty-two  votes;  and  Mrs.  Campbell  receiv- 
ed twenty-eight  votes.  Thereupon  the  chair- 
man announced  that  there  had  been  no  elec- 
tion, no  one  having  received  a  majority  of 
all  of  the  votes  cast.  Thereupon,  Mr.  Lath- 
en, the  plaintiff,  and  his  friends,  raised  the 
Question  that  a  plurality  was  all  that  was 
required  to  elect,  and  that  he  (Lathen)  had 
been  duly  elected.  After  dlscusBlng  that 
question  for  some  time,  a  recess  was  taken, 
and  the  Statutes  of  Kansas  sent  for,  and  the 
school  law,  or  a  portion  of  It,  read  in  tbe 
meeting,  ofta-  It  reconvened,  and  the  chair- 
man decided  that  no  one  had  been  elected. 
Thereut>on  a  motion  was  made  to  proceed 
and  rebollot,  which  motion  was  carried. 
This  motion  was  followed  by  another,— that 
each  elector  come  forward  and  deposit  his 
ballot  on  the  chairman's  desk,  which  motion 
was  carried.  All  this  time,  however,  Mr. 
Lathen  and  bis  friends  protested,  and  ob- 
jected, and  Insisted  that  an  election  had  al- 
ready been  had,  and  that  Mr.  Lathen  bad 
been  legally  elected,  and  that  there  was  no 
vacancy  to  be  filled.  The  friends  of  Mr. 
I.Athen  then  asked  that  the  chairman  and 
clerk  furnish  him  with  a  certified  transcript 
of  the  proceedings  up  to  that  time,  which  re- 
quest was  put  in  tbe  form  for  motion,  and 
was  lost  A  second  ballot  was  taken,  all 
present,  including  the  plaintiff,  voting.  T. 
8.  Lathen  received  thirty  votes.  Olive  Omp- 
bell  received  forty-three  votes.  The  chair- 
man declared  Mrs.  Campbell  duly  elected. 
After  transacting  other  business  pertaining 
to  the  welfare  of  the  school,  the  meeting  ad- 
journed. It  appeared,  further,  from  the  evi- 
dence, that  certain  persons  who  voted  when 
the  first  ballot  was  taken  were  not  present 
when  the  second  ballot  was  taken,  and  that 
certain  persons  who  voted  when  the  second 
ballot  was  taken  were  not  present  when  the 
first  ballot  was  taken;  also,  that  both  par- 
ties possess  all  necessary  qualifications  to 
hold  tbe  said  office." 

The  question  presented  for  our  considera- 
tion is,  was  plaintiff  In  error  or  defendant 
in  error  elected  treasurer  of  said  school  dis- 
trict? A  school  district  Is  a  political  sub- 
division of  the  state,  and  when  the  voters 
thereof  legally  assemble  for  the  purpose,  and 
make  a  choice  of  persons  for  public  officers, 
such  a  proceeding  constitutes  an  election  by 
the  people,  within  the  meaning  of  article  4 
of  our  state  constitution  (Gen.  St.  1887.  c. 
52,  S  29;  Freeland  v.  Stlllman,  49  Kan.  197- 
207,  30  Pac.  235;  Bouv.  Law  Diet.  tit.  "Elec- 
tions"; 6  Am.  &  Eng.  Enc.  Law,  2G0;  Police 
Com'rs  V.  CMty  of  Louisville,  8  Bush,  602); 
and  the  voting  must  be  by  ballot  (Const  art 
4;  State  t.  Board  of  President  &  DlrectorB 
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of  St.  LoulB  Public  Schools,  112  Mo.  213,  20 ' 
a.  W.  484).  School  districts  are  specially 
exempted  from  the  operation  of  the  Austra- 
lian baUot  act.  Gen.  St.  1897,  c.  52,  5  29. 
The  statute  of  this  state  provides  that  "in  all 
elections  for  the  choice  of  any  officer,  unless 
It  Is  otherwise  expressly  provided,  the  per-  [ 
son  having  the  highest  number  of  votes  for 
any  ofHce  shall  be  deemed  to  have  been 
elected  to  that  office."  Id.  §  lOS.  The  result 
of  the  first  ballot  taken  expressed  the  elec- 
tion of  plaintiff  In  error,  and  It  was  not  nec- 
essary that  he  be  formally  declared  elected. 
People  V.  Stone  (Mich.)  44  N.  W.  333. 

We  cannot  agree  with  defendant  In  error's 
learned  counsel  In  their  contention  that 
plaintiff  in  error  renounced  his  rights  under 
the  first  vote  by  his  participation  In  the 
second,  or  that  he  was  estopped  thereby. 
Plaintiff  In  error  was  duly  elected.  The 
Judgment  of  the  district  court  is  reversed. 
All  the  jodses  concurring. 


(7  KbilAvp.  CH) 

WICHITA  &  W.  BT.  00.  r.  HABT.  <No. 
263.) 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, a  D.   Jan.  14,  1868.) 

lUlLltOADS— EtLLIITO  STOOK— FsitCBB. 

1.  Where  an  injury  to  stock  resulted  from 
the  failure  of  a  railway  compaoy  to  fence  its 
right  of  way,  and  no  evidence  was  introduced 
by  said  company  tending  to  prove  that  a  fence 
conld  not  have  been  built  and  maintained  at 
the  point  where  the  stock  entered  the  right  of 
way  from  a  pasture  which  was  inclosed,  except 
as  to  part  of  it  next  to  the  right  of  way,  it  was 
not  error  for  tlie  conrt  to  refuse  to  giye  an  in- 
struction based  on  the  impractieatdU^  of  build- 
ing such  a  fence. 

2.  Case  No.  262,  between  the  same  parties  (^t 
Pac.  033),  is  followed  as  to  other  alleged  errors. 

(SyllabQi  by  the  Court.) 

Error  from  district  court,  Kingman  coun- 
ty; W.  O.  Bashore,  Judge. 

Action  by  Henry  Hart  Vig&laat  the  Wichita 
&  Western  BaUway  Company.  Judgment 
flor  plaintiff,  and  defendant  brings  error.  Af- 
flrmed. 

J.  W.  Gleed  and  Fred  W.  Bmtley,  for 
plalntlir  in  error.  W.  M.  Wallace,  for  de- 
fendant In  error. 


MILTON,  J.  In  this  case  Henry  Hart  re- 
covered a  Judgment  based  apon  a  verdict  In 
the  sum  of  $80  damages,  and  $40  as  attor- 
ney's fees,  against  the  Wichita  &  Western 
Railway  Company,  for  injuries  alleged  to 
have  been  done  to  a  gelding,  a  mare,  and  a 
young  colt,  by  reason  of  the  engine  and  cars 
of  said  company  frightening  the  animals, 
and  causing  them  to  run  from  the  raUtoad 
track  over  and  upon  a  stone  embankment  on 
the  right  of  way  of  said  railroad.  It  was 
alleged  that  the  animals  came  upon  the  right 
of  way  at  a  point  where  It  was  not  fenced, 
from  an  inclosed  pasture  of  plaintlH.  The 
case  was  pending  In  the  district  court  at 
the  same  time  that  case  No.  262  and  a  third 
case  were  pending  between  the  same  par- 
ties. Defendant's  motion  to  consolidate  the 
cases  was  overmled.  For  the  reasons  stated 
in  case  No.  262  (Just  decided)  51  Pac.  033,  we 
hold  that  reversible  error  was  not  commit- 
ted in  overruling  the  motion.  It  appears 
that  for  a  long  distance  the  right  of  way  has 
never  been  fenced  next  to  said  pasture.  The 
Nlnescah  river  runs  close  to  the  rlgbt  of  way 
at  the  south  side  of  the  pasture,  whicb  is 
north  of  the  railroad,  and  a  part  of  Its  near- 
est bank  Is  rlprapped  at  the  right  of  way. 
Tlie  evidence  of  plalntltt  as  to  the  character 
and  extent  of  the  damage,  and  as  to  tbe  ex- 
act manner  In  which  it  was  done,  is  not  very 
satisfactory,  but  none  was  offered  to  contra- 
dict any  feature  of  It,  except  as  to  tbe  ex- 
tent of  the  damage.  We  discover  no  evi- 
dence tending  to  prove  that  the  railway  com- 
pany conld  not  have  bnllt  and  maintained  a 
fence  along  the  right  of  way  next  to  the 
river,  although  tbe  evidence  indicates  tbat, 
if  built,  occasional  f  resbets  might  bare  car- 
ried part  of  It  away.  In  the  absence  of  evi- 
dence tending  to  ivove  tbe  impracticability 
of  building  and  maintalnli^  a  fence  at  the 
place  mentioned.  It  was  not  error  for  tbe 
court  to  refuse  to  give  tbe  Instmction  asked 
tot  by  tbe  railway  company  upon  that  prop- 
osltlon.  As  to  the  sufficiency  of  tbe  demand, 
we  refer  to  the  decision  in  case  Na  262.  No 
other  epeciflcation  of  error  seems  to  require 
consideration.  We  think  tbe  verdict  and 
Judgment  are  sufficiently  supported  hj  tbe 
evidence  to  be  allowed  to  stand.  Tbi&  Jodg- 
ment  Is  affirmed.  All  the  Judges  concurring. 
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(7  Kao.App.  UO) 
WICHITA  ft  W.  RT.  00.  t.  HART.  (No. 
262.) 

(Coart  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    Jan.  14,  1898.) 

ACTioss  —  Consolidation— BTtnENOB—HABiii.BBS 
Error— Railboads— Kiixiso  o» 
Btock— Notice. 

1.  A  trial  court  has  some  discretion  in  the 
matter  of  consotidntins  cases,  under  section  83 
of  the  Civil  Code,  and  its  action  in  overruling 
a  motion  to  consolidate  will  not  be  reversed, 
in  the  absence  Of  a  dear  lowing  of  abase  of 
discretion. 

2.  Where,  over  the  objection  of  defendant, 
eiroert  evidence  was  received  on  behalf  of  plain- 
tiff as  to  a  matter  concerning  which  no  direct 
testimony  was  offered,  and  where  the  special 
findings  of  the  jury  show  that  their  verdict  was 
not  anected  bj  sncb  expert  evidence,  the  error 
is  immaterial. 

3.  l^e  written  demand  required  hj  paragraph 
1253,  Gen.  St.  188;>,  to  be  given  to  a  raOroad 
compan}'  prior  to  commencing  an  action  against 
it  fur  the  kilUng  of  stock,  need  not  specify  the 
particular  breani  of  statutory  duty  on  the  part 
of  such  Compaq  which  might  be  relied  on  as 
fixing  its  liability. 

(Syllabus  1^  the  Courts 

Error  from  district  court,  Kingman  county; 
W.  O.  Basfaore,  Judge. 

ActlOD  by  Henry  Hart  agalut  the  Wichita 
ft  Wettem  Hallway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  brings  error. 
A£Qnned. 

Fred  W.  Bentley  and  J.  W.  Gleed.  for  plain- 
tiff In  «Tor.  W.  M.  Wallace,  tm  defendant 
In  error, 

MILTON,  J.  Defendant  In  error,  as  plain- 
tiff, recovered  a  Jndgment,  baaed  on  the  ver- 
dlct  of  a  Jury,  ta  the  sum  of  ¥139,  as  dam- 
ages and  attorney's  fees,  In  the  district  court 
of  Kingman  county,  against  the  Wichita  & 
Western  RallwvLy  Company.  The  plalntifTs 
bill  of  partlculara  alleged  that  a  four  year  old 
Ally  belonging  to  him,  and  Talued  at  $99,  bad 
been  killed  by  a  train  of  cars  of  the  rallroall 
company,  and  that  the  damage  had  occurred 
as  a  result  of  the  company's  failure  to  main- 
tain a  sufficient  gate  at  a  private  crossing  over 
the  railroad  track  where  It  passed  tbrough 
said  plaintiff's  farm;  tbe  animal  in  question 
having  escaped  from  an  Inclosed  field,  and  en- 
tered upon  the  right  of  way  through  tbe  said 
gate.  The  jury  made  a  number  of  special 
findings,  one  being  that  the  gate  was  Insuffi- 
cient, and  another  that  tbe  damage  resulted 
from  tbe  failure  of  the  defendant  company 
to  maintain  a  sufficient  gate.  These  findings 
are  supported  by  the  evidence  of  plaintiff, 
which  Is  directly  contradicted  by  the  evidence 
on  tiehalf  of  the  defendant  The  theory  of 
the  plaintiff  below  was  that  tbe  sliding  gate, 
which  was  made  of  pine  boards  and  placed 
between  two  posts  at  each  end,  had  been  grad- 
ually worked  back  by  a  very  high  wind, 
in  the  nighttime,  sufficiently  to  allow  four 
horses,  including  the  m»  killed,  to  go  through 


it  from  the  pasture  to  the  right  of  way  of  the 
railroad.  His  statement  that  he  had  closed 
the  gate  In  the  evening  preceding  the  death 
of  the  animal  was  not  disputed.  The  evidence 
of  tbe  railroad  company  tended  to  prove  tliat 
the  gate  would  have  been  broken,  rather  than 
moved,  by  a  strong  wind,  and  that  It  was  not 
broken  by  tbe  wind  that  night.  The  jury  on 
this  point  made  tbe  following  finUlugs:  "No. 
27.  Q.  ^"hen  the  gate  was  closed,  with  the 
west  end  resting  on  the  ground,  could  the 
same  be  blown  open  by  a  strong  wind?  A. 
Yes.  No.  28.  Q,  Would  not  the  gate  be  broken 
by  the  wind  before  it  would  be  blown  open? 
A,  No."  The  juiry  also  found  that  a  demand 
liad  been  duly  made  upon  the  company,  prior 
to  the  commencement  of  the  action,  for  the 
amount  of  damage  claimed. 

It  seems  that  Hart  had  brought  three  salts 
before  a  justice  of  the  peace,  each  involving 
tbe  killing  of  different  animals  by  the  said 
railroad  company,  and  that  the  company  had 
carried  all  of  the  cases  into  the  district  court 
by  appeal.  While  these  cases  were  pending, 
the  company  moved  to  consolidate  them.  In 
support  of  the  motion,  the  three  bills  of  par- 
ticulars were  introduced,  and  Hart  admitted 
the  identity  of  plaintiff  and  defendant  In  the 
three  cases.  The  motion  was  overruled,  de- 
fendant excepting.  One  of  the  cases  was 
then  tried,  resulting  In  a  judgment  for  Hart. 
The  defendant  thereupon  paid  this  judgment, 
and  then  moved  the  court  to  dismiss  each  of 
the  other  actions,  for  the  reasons  stated  in 
the  motion  to  consolidate.  This  motion  was 
also  overruled.  Plaintiff  in  error  earnestly 
contends  tliat  the  court  erred  In  overmling 
these  motions. 

An  examination  of  the  bills  of  particulars 
shows  that  each  alleges  damage  done  by  the 
defeiMant  company;  but  tbe  time  when,  and 
the  manner  In  wlilcb,  the  damage  was 
wrought  are  different,  as  are  also  the  animals 
Injured  or  killed.  To  prove  the  allegations  of 
one  blU  of  particulars  would  have  required 
evidence  different  from  that  necessary  to  sus- 
tain those  of  either  of  the  others.  The  record 
does  not  show  that  notice  of  the  motion  to 
consolidate  was  given  to  tbe  plaintiff  or 
waived  by  him.  While  the  three  actions 
might  have  been  consolidated,  and  thus  tried 
by  the  same  jury,  we  think  the  statute  Intends 
to  grant  to  the  trial  court  some  discretion  In 
such  oases.  We  are  unable  to  say  that  abuse 
of  Hiscretion  is  shown  by  the  record.  The 
relief  sought  by  plaintiff  In  error  is  a  new 
trial.  If  that  were  awarded  In  this  case,  and 
in  the  third  of  the  three  cases  referred  to 
(which  Is  also  decided  by  us  at  the  present 
term,  51  Pac.  982),  It  would  be  impossible  to 
consolidate  the  three  oases,  and  such  Impossi- 
bility would  result  from  the  act  of  plaintiff 
In  error  In  satisfying  the  judgment  In  the  case 
first  tried. 

Complaint  Is  made  of  the  action  of  the  court 
in  allowing  witnesses  for  plaintiff  to  testily 
as  experts  aa  to  tbe  gate  being  sufficient  or  In- 
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sufficient  for  the  parpose  for  which  It  was 
built,  and  aa  to  whether  or  iiot  it  was  so  con- 
structed tliat  it  could  be  opened  by  the  force 
of  the  wind  or  by  stock  rubbing  against  It 
Some  of  this  evidence  was  Improper,  espe- 
cially that  part  relating  to  stock  rubbing 
against  the  gate,  as  there  was  no  direct  testi- 
mony on  that  point;  but  the  Jury's  findings 
show  that  they  believed  the  gate  was  blown 
open,  and  there  was  evidence  tending  to  sus- 
tain this  finding.    The  error  Is  immaterial. 

Counsel  contend  that  the  demand  made  up- 
on the  railroad  company  prior  to  the  com- 
mencement of  the  suit  should  have  stated, 
among  other  things,  that  plaintiff's  claim 
arose  from  the  failure  of  the  company  to 
maintain  a  good  and  lawful  fence.  We  di»- 
cover  no  merit  in  this  novel  contention.  The 
object  of  requiring  the  notice  Is  evidently 
that  a  railroad  company  shall  have  a  reason- 
able time,  prior  to  the  bringing  of  an  actitm. 
In  which  to  investigate  and  determine  its 
course  with  respect  to  the  matter.  The  bill 
of  particulars,  or  the  petition,  must  be  looked 
to  for  a  statement  of  the  facts  constltutbig  a 
cause  of  action.  We  think  a  clear  issue, 
touching  the  sufilciency  of  the  railroad  fence, 
including  the  gate,  was  raised  by  the  plead- 
ings, and  that  the  court  dta  not  err  in  his  In- 
structions, when  they  are  considered  as  a 
whole.  The  part  set  out  In  the  brief  of  coun- 
sel for  plaintiff  in  error,  when  read  in  Its  prop- 
er connection.  Is  not  sabject  to  the  objections 
urged  against  It 

As  to  the  constitutionality  of  the  statute  al- 
lowing attorney's  fees  in  cases  of  this  class, 
we  refer  to  the  decision  of  our  supreme  court 
In  Railroad  Co.  v.  Mathews,  49  Pac.  602, 
which  has  been  followed  by  ns  in  several  re- 
cent cases. 

No  substantial  reason  to  the  contrary  ap- 
pearing, the  Jwlgment  of  the  district  court  Is 
afflrmeUL   Ah  the  judges  ctmcurtliig. 


(7  Kaii.App.  M) 
STBIJmUCnEL  et  al.  v.  KANSAS  MID- 
LAND RY.  CO. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C,  D.   Jan.  14,  18DS.) 

.Eminent  Domain— Hioht  ow  Wat — Harmless  Bh- 

ROK. 

1.  The  evidence  examined.  Held,  that  the 
trial  court  committed  no  error  in  adiuittiug  or 
In  refusiuB  to  strike  out  certain  tpstimony. 

2.  The  iostructions  refused  and  the  instruc- 
tions given  set  forth.  ifWrf,  that  the  instruc- 
tions given  correctly  state  the  law  as  to  the 
princiiial  fact  to  be  determined  by  the  jury. 

3.  Where  an  inKtruction  relating  to  one  of 
the  minor  facts  in  misleading,  ttie  judfnneut 
will  not  be  reversed,  where  the  party  complain- 
ing is  not  prejudiced  thereby. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Sedgwick  coun- 
ty; O.  Reed,  Judge. 

Action  by  Louis  Stelnbuchel  and  others 
against  the  Kansas  Midland  Bailway  Com- 


pany. There  was  Judgment  for  defendant, 
and  plaintiffs  bring  error.  Affinned. 

W.  J.  Babb  and  F.  Nighswonger,  for  plain- 
tiffs In  error.  Stanley  &  Tenuilllon,  for  de- 
fendant In  error. 

SCHOONOVER,  J.  The  plaintiffs  in  error 
commenced  this  action  in  the  court  below  to 
recover  damages  for  the  alleged  permanent 
appropriation  of  a  strip  of  land  by  defendant 
in  error  for  a  right  of  way  for  Its  road.  In 
the  petition  damages  are  claimed  for  the  per- 
manent appropriation  of  a  part  of  the  prop- 
erty, amd  by  reason  of  tbis  appropriation  dam- 
ages to  the  remainder.  The  only  question 
presented  in  the  court  below  was  whether 
there  liad  been  a  permanent  appropriation  of 
a  part  of  plaintiffs'  property.  The  defendant, 
in  its  answer,  alleges:  "That  heretofore  it 
was  duly  autborlzed  to  construct  its  line  of 
railroad  into  and  through  a  portion  of  the 
city  of  Wichita,  and  upon  and  along  Dover 
street  and  Moslcy  avenue,  in  said  city;  that 
at  the  time  It  constructed  the  said  line  of  rail- 
road It  did,  by  mistake,  supposing  that  the 
same  was  constructed  wholly  within  Mosley 
avenue  where  the  same  lies  opposite  the  lands 
described  in  plaintiffs'  petition,  so  construct 
the  same  as  to  touch  said  lands,  and  place  a 
very  small  portion  of  its  track  upon  said 
lands;  that  It  afterwards  ascertained  said 
mistake,  and  caused  said  track  to  be  removed 
wholly  from  said  premises  described  in  the 
plaintiffs'  i>elltJon,  since  which  time  Its  said 
railroad  has  In  no  manner  been  constructed 
upon  or  operated  over  or  upon  any  portion  of 
the  premises  described  in  the  plaintiffs*  peti- 
tion; and  this  defendant  says  that  it  does  not 
at  this  time  occupy  with  the  said  railroad  or 
tracks  any  portion  of  the  premises  described 
In  plaintiffs*  petition,  and  does  not  desire  to 
acquire  any  right  of  way,  easement  or  title 
thereto."  The  issue  was  tried  to  a  Jury,  and 
resulted  in  a  verdict  and  Judgm^t  for  de- 
fendant. The  plaintiffs  below,  now  plaintiffs 
in  error,  bring  the  case  here  for  review,  and 
for  their  assignment  of  error  say  that  the 
trial  court  erred  in  admitting  and  in  refusing 
to  strike  out  improper  testimony,  in  giving 
and  refusing  to  give  certain  Instructions,  In 
refusing  to  grant  a  new  trial  upon  the  newly- 
discovered  testimony,  and  In  overruling  tlic 
motion  of  plaintiffs  for  a  new  trial. 

The  rulings  of  the  conrt  upMi  the  admission 
of  testimony  have  been  examined.  No  error 
appearing,  we  pass  to  the  consideration  of 
other  questions.  Plaintiffs  contend  that  the 
trial  couri  erred  in  refusing  to  give  the  fol- 
lowing Instructions:  "(5)  It  was  the  duty 
of  the  defendant,  in  erecting  and  building  Its 
railroad,  to  kuow  at  its  peril  where  the  Une 
of  its  railroad  was  being  built  and  if  it  went 
upon  the  land  of  these  plaintiffs  then  it 
would  be  liable  in  damages.  (6)  Yon  are  in- 
structed that  If  defendant  prior  to  the  com- 
mencement of  this  action,  took  possession  of 
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the  real  estate  described  In  the  plaintiffs* 
petition,  or  any  part  tbereof,  and  built  Its 
railroad  npon  and  over  or  across  tbe  same 
wlthont  any  formal  condemnation  proceed- 
ings, and  TTltbont  having  procured  any  title 
to  the  same,  and  that  defendant  thereupon 
commenced  operating  Its  line  of  railroad  up- 
on and  along  said  land,  and  while  It  was  so 
In  possession  of  said  real  estate  and  <^erat- 
Ing  Its  said  railroad  upon,  along,  and  over 
the  same  the  plolntliEs  commenced  their  ac- 
tion for  the  purpose  of  recovering  the  dam- 
ages sought  In  this  case,  then  you  should 
find  for  tbe  plaintiffs  and  against  the  de- 
fendant, and  assess  their  damages  In  such 
sum  as,  In  your  Judgment,  tbe  evidence  will 
warrant,  not  exceeding  tbe  sum  of  fifteen 
hundred  ($1,500)  dollars.  (T)  The  court  In- 
fltructs  you  that  the  defendant  cannot  avoid 
any  liability  In  this  action  wlilch  existed  at 
the  time  of  its  commencement,  by  getting  off 
of  tbe  plalntUh'  land  after  tbe  action  was 
commenced.  (8)  If  tbe  Jury  believes  from 
the  evidence  that  the  defendant  was  notified, 
prior  to  tbe  construction  of  Its  railroad 
across  tbe  east  side  of  plaintiffs*  premlees, 
that  In  BO  doing  it  would  eucroacb  upon  said 
premises;  and  If  the  Jury  further  believe 
that  said  railroad  was  thereafter  constructed 
over  and  across  a  narrow  strip  of  land  off  of 
the  east  side  of  plaintiffs*  premises,  and  was 
used  after  such  construction,  for  the  space 
of  three  to  three  and  a  half  years  since  tbe 
bringing  of  the  first  suit  for  damases  by 
plaintiffs,  and  long  after  tbe  brfuglng  of  tbis 
nnlt,— then  tbe  Jury  must  find  for  plaintiffs." 
The  instructions  given  are  as  follows:  "(5) 
It  was  tlie  duty  of  the  defendant.  In  locating 
and  building  Its  railroad,  to  know  at  Its  i>eril 
where  the  line  of  Its  railroad  was  being 
built,  and,  If  It  went  upon  the  land  of  tbeee 
plaintiffs,  and  built  Its  railroad  upon  the  land 
of  plalntins.  then  it  would  be  liable  in  dam- 
ages, subject  to  the  Instructions  given."  "(7) 
The  court  Inatmcts  you  that  the  defendant 
rannot  avoid  any  liability  In  this  action 
which  existed  at  tbe  time  of  Its  commence- 
ment, by  getting  off  of  the  plaintiffs'  land 
after  the  action  was  commenced;  provided 
tliat  you  further  find  from  idl  the  evidence 
in  the  case  that  said  defendant  permanently 
approi)rlated  said  laod  to  Its  use  at  the  time 
of  its  entering  npon  the  same.  (8)  If  the 
Jury  believe  from  the  evidence  that  de- 
fendant was  notified,  prior  to  the  construc- 
tion of  Its  railroad  across  the  east  side  of 
plaintiffs'  premises,  and  that  in  so  doing  It 
would  encroach  npon  said  premises;  and  if 


the  Jury  further  bdleve  that  said  railroad 
was  thereafter  conMmcted  over  and  across 
a  narrow  strip  of  land  off  <rf  the  east  tfde  of 
plalntiffa'  premises,  and  that  said  land  was 
permanently  appropriated  for  railroad  pur- 
poses, and  00  used,  after  such  eonatmctlon. 
for  tbe  space  of  three  to  three  and  a  half 
years  since  -the  bringing  of  the  first  suit  tm 
damages  by  plalntlfltt.  and  long  after  the 
bringing  of  this  suit,— then  the  Jury  must  find 
for  plaintiffs.  (9)  Tbe  Jury  are  further  in- 
structed that  It  you  find  from  the  evidence 
that  the  plaintiflto'  property  is  located  on  the 
comer  of  Third  street  and  Modey  avenue, 
and  that  the  d^endant  does  not  obstrnct  the 
means  of  Ingress  to  and  egress  from  plain- 
tiffs' premises,  then,  in  that  event,  you  can- 
not allow  plaintiffs  any  damages  for  ob- 
structing their  ingresa  or  egress  from  th^ 
property  by  the  way  of  or  over  Mosley  ave- 
nue. (10)  The  court  instructs  the  Jury  that 
this  is  an  action  on  the  part  of  plaintiffs  to 
recover  damages  for  tbe  permanent  appropri- 
ation of  said  land.  Now,  in  this  connection 
the  court  further  instmcta  the  Jury  that  if, 
under  the  evidence,  they  should  find  that  tiie 
defendant  wait  upon  plaintiffs'  land  throns^ 
a  mistake,  then  this  is  a  fact  to  be  consid- 
ered in  order  to  enable  the  Jnry  to  detennlne 
whether  the  defendant  made  a  permanent 
ai^roprlation  of  plaintiffs'  lands  at  the  time 
H  entered  upon  same." 

Hie  question  to  be  considered  by  the  Jury 
was  whether  tliere  had  t>een  a  permanent 
appropriation  of  the  property.  Under  tbe  pe- 
tition there  could  be  no  recovery  for  tres- 
pass, for  temporary  appropriation,  or  for  in- 
Jury  to  the  property  by  reason  of  tbe  com- 
pany's railroad  track  Iiaving  been  located  in 
the  street  In  front  of  tbe  property.  Tbe  In- 
structions given,  under  the  pleadings  and 
evidence,  fairly  presented  the  law  applica- 
ble to  the  issue  and  principal  fact  to  be  de- 
termined by  the  Jury.  The  ninth  Instruction 
is  misleading,  and  does  not  state  the  law 
(KaUway  Oo.  v.  Pox,  42  Kan.  400,  22  Pec. 
583),  hut,  the  Jury,  by  their  gen»al  verdict, 
having  found  that  there  had  been  no  perma- 
nent appropriations  of  plaintiffs'  property, 
we  cannot  say  that  the  plaintiffs  In  error  were 
prejudiced  thereby.  The  principal  question 
having  l>een  fairly  submitted  to  the  Jury, 
and  their  verdict  havii^  been  approved  by 
the  trial  court,  we  feel  that  the  errors  Mm- 
plained  of  are  not  suflBclent  to  require  a  re- 
versal of  the  case,  ^e  Judgment  of  the  dis- 
trict court  is  aflSrmed,  all  the  Judges  con- 
curring. 
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(7  Kan.A.  370) 

DULL  T.  DUMBAULD. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    Jan.  18,  1888.) 

AWIAL— OBJBCTIOKS  WaITSD — ASBKOT— SOBHIS- 

sioN  or  Issues. 

1.  Error  in  the  ntimission  of  incompetent  evi- 
dence reliiting  to  an  offer  of  compromiKe  is 
waived  where  it  appears  that  the  pnrtj'  alleg- 
ing such  error  thereafter  voluntarily  testified 
in  nis  own  hehalf  concerning  such  offer  of  com- 
promise. 

2.  Where  the  existence  of  an  alleged  agency 
depended  upon  a  large  number  of  facts,  it  wii9 
proper  for  the  court  to  refuse  an  instruction  to 
the  effect  that  the  relation  of  principal  and 
agent  could  arise  only  out  of  an  express  agree- 
ment, supported  by  a  good  and  valuable  ronsid- 
eration. 

3.  Some  discretion  necessarily  rests  with 
the  trial  judge  in  respect  to  the  aabmission  of 
particular  questions  of  fact  to  a  jury;  and 
where  it  appears  from  the  general  nature  of  the 
questions  refused  that  to  answer  them  a  state- 
ment of  numerous  facta  would  be  necessary, 
and  that  substantially  all  of  the  facts  called 
for  by  the  questions  refused  were  given  in  an- 
swer  to  other  anl  more  speciflc  questions,  held, 
that  It  was  not  error  to  refuse  to  submit  such 
qnestiona. 

(SyllabuB  by  the  Court) 

Error  from  district  conrt,  Coffey  county; 
W.  A.  Randolph,  Judge. 

Action  by  D.  F.  Dumbauld  against  Uriah 
Dull  for  money  fraudulently  obtained.  Judg- 
ment for  plafutiCt,  and  defendant  brings  er- 
ror. Affirmed. 

Johnson  &  Johnson,  for  plnlntiff  in  error. 
Manchester  &  Allen  and  Graves,  Lambert  & 
Dickson,  for  defendant  in  error. 

MILTON,  J.  To  review  a  Judgment  in 
the  sum  of  $321.97  rendered  against  him  in 
the  district  court  of  Coffey  county  in  favor 
of  defendant  in  error,  D.  F.  Dumbauld,  the 
plaintiff  below,  Uriah  Dull,  brings  these  pro- 
ceedings in  error.  The  petition  alleged,  sub- 
stantially, the  following;  That  Dull,  as 
agent  for  Dumbauld,  undertook  to  buy  215 
head  of  cattle  for  the  latter,  the  agreement 
being  oral;  that  It  was  understood  that  a 
reasonable  compensation  should  be  paid  said 
Dull,  but  DO  definite  amount  liad  been  fix- 
ed; that,  in  pursuance  of  said  agreement. 
Dull  bought  215  head  of  cattle,  and  brought 
them  from  Emiwrla,  in  I.,yon  county,  to  a 
pasture  near  Waverly,  in  Coffey  county,  and 
there  turned  them  over  to  Dnmlmuld,  who 
paid  therefor  |25.50  per  head,  and  an  addi- 
tional X'  cents  i>er  head  as  compensation  to 
Dull  for  his  services;  that  Dull  represented 
that  he  had  undertaken  to  pay  $2.>.50  per 
head  for  the  cattle,  and  that  Dumbauld,  rely- 
ing fully  upon  that  statement,  paid  to  Dull 
the  price  he  demanded,  with  the  understand- 
ing that  the  money  should  be  paid  by  the 
latter  to  the  party  in  Lyon  county  from 
whom  ttm  cattle  had  been  bought;  that,  long 
aftwwards,  DnmbatUd  dlBcoTered  that  Ms 


agent,  Ihill.  bad  deceived  and  defrauded  him. 
by  reason  of  the  fact  that,  while  he  bad 
resented  the  cattle  to  have  cost  $25.50  i>er 
head,  he  bad  In  reality  paid  only  $20.50  per 
head  for  them;  that  Dull  had  refused  to  re- 
turn the  money  thus  fraudulently  obtained, 
upon  deimand  being  made  thereAtf.  Judg- 
ment In  the  9um  of  $1,382.50  was  prayed  for. 
DuU's  verified  answer  contained — First,  a  gen- 
eral denial;  second,  a  specific  averment  tbat 
he  bad  sold  to  Dumbauld  215  head  of  csittle  at 
$25.75  per  bead,  and  that  there  was  still  due 
him  on  said  sale  the  sum  of  $3G.25;  and, 
third,  a  positive  denial  of  the  alleged  agen- 
cy. The  reply—a  general  denial— was  un- 
Terlfied.  The  evidence  shows  the  following 
State  of  facts:  Dull  and  Dumbauld  were 
cousins.  Dull  stated  tbat  he  had  bought 
some  nice  cattle  at  Emporia,  and  was  going 
there  to  boy  more.  Being  asked  by  Dum- 
bauld to  buy  100  bead  for  bim.  Dull  agreed 
to  do  so.  No  money  was  paid  to  DuU  by 
Dumbauld  until  after  the  cattle  were  bought, 
and  driven  from  I^on  county  to  a  pasture 
in  Coffey  county.  Dull  paid  $1,000  down, 
and  the  balance  before  Dumbauld  paid  blm. 
Dull  knew  that  Dumbauld  would  have  to 
borrow  the  money,  and  after  they  went  to 
the  pasture  it  was  agreed  that  Dumbauld 
would  take  the  215  bead  at  $25.75,  wblcb  in- 
cluded 25  cents  per  head  as  commission  to 
Dull  for  buying  the  cattle  (DuU  r^resent- 
ing  that  they  had  cost  $25.50  each),  provided 
Dumbauld  could  borrow  the  money  In  Kan- 
sMf*  City,  as  he  expected  to  do.  Three  days 
Inler,  Dumbauld  went  to  Kansas  City  to  pro- 
cure the  money,  Dull  being  well  aware  of 
such  fact.  During  Dumbauld's  absence. 
Dull  mortgaged  the  cattle  to  a  bank  at  Bur- 
lington, and  thus  procured  the  balance  dne, 
which  he  Immediately  paid  to  the  party  In 
I^you  county  from  whom  he  had  purchased 
the  cattle.  After  an  absence  of  two  days, 
Dumbauld  returned  with  $5,500,  and  on  the 
day  of  his  return  paid  said  amount  to  Dull, 
and  received  the  cattle  upon  the  basis  of 
their  prior  understanding.  The  record  does 
not  show  what  became  of  the  mortgage  Dull 
had  given  on  the  cattle  to  secure  the  balance 
of  the  purchase  price.  It  appears,  however, 
that  Dumbauld  mortgaged  the  cattle  to  pro- 
cure the  $5,500.  The  price  paid  by  Dum- 
bauld was  $25.75  per  head,  less  $30.25,  the 
amount  claimed  by  Dvill  In  his  answer  to  be 
still  due  him.  Some  months  later,  Dum- 
bauld (having  learned  that  Dull  had  not  paid 
the  price  he  claimed  to  hare  paid  for  the 
cattle),  accompanied  by  one  Charles  M. 
OhrlRty,  an  aftoniey,  went  to  Dull's  bouse, 
and  demanded  a  settlement.  In  the  course 
of  a  conversation  lasting  several  hours.  Dull 
offered  to  pay  fSOO  In  settlement  of  the  mat- 
ter. Dumbauld  and  Christy  testified  that 
this  was  done  after  Dull  admitted  that  he 
had  paid  but  $22.50  per  head  for  the  cattle, 
and  upon  the  basis  of  bis  claim  tbat  be  bad 
acted  far  Dumbauld  in  the  i;nirchABe  ot  only 
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100  head  of  the  cattle.  Dull  testlfled  that 
liiiKiitlon  vr&B  tlireatened  in  respeot  to  two 
uoios  on  which  he  was  surety  for  Dumbauld, 
ni;il  thnt  he  offered  to  pay  to  the  latter  all 
Mint  he  hnd  made  on  the  sale  of  the  100  head 
(iliai  Is,  *300),  on  (ondttlon  tliat  Dumbauld 
wdViUl  give  security  to  him  as  to  said  notes, 
ami  thnt  he  did  not  make  any  offer  to  com- 
promise on  any  other  terms.  The  evidence 
slmws  beyond  dispute  that  the  price  Dull 
actually  paid  for  the  cattle  was  ?22.50  per 
head.  A  verdict  In  the  sum  of  ¥332  -was 
returned  In  favor  of  Dumbauld;  and  the 
jury  made  a  large  number  of  flodlngs  of 
fact,  one  being  that  Dull  had  acted  as  the 
agent  of  Dumbauld  In  the  purchase  of  only 
100  head  of  cattle.  The  specifications  of 
error  are  numerous.  Two  relate  to  the  ac- 
tion of  the  court  in  sustaining  certain  objec- 
tions to  questions  asked  by  the  defendant 
on  the  cross-examination  of  certain  witness- 
es. From  an  examination  of  the  record,  we 
think  the  rulings  were  not  bo  far  Improper 
as  to  Justify  a  reversal. 

The  third  and  fourth  deifications  are 
thait  the  court  erred  In  admitting  the  testi- 
mony of  Dumbauld  and  Christy  in  relation 
to  an  offer  of  settlement  made  by  Dull  to 
Dumbauld  a  day  or  two  before  suit  was 
commenced;  it  being  claimed  by  plaintiff  in 
error  that  an  offer  to  compromise,  or  an  ad- 
mission made  during  or  In  consequence  of 
an  effort  to  effect  a  compromise,  Is  inadmis- 
sible. The  facts  In  this  case  will  hardly  per- 
mit the  application  of  that  doctrine.  As  we 
have  already  stated,  Dull  testified  that  he 
did  not  offer  to  compromise,  but  that  he  did 
offer  to  repay  all  he  had  made  on  the  100 
head  of  cattle.  If  Dumbauld  would  secure 
him  in  regard  to  certain  notes.  Since  the 
defendant  himself  denied  making  an  offer 
to  compromise  plaintiff's  claim,  while  ad- 
mitting that  he  made  a  conditional  offer  at 
the  time  referred  to,  the  error.  If  any,  In  the 
admission  of  testimony  concerning  an  offer 
to  settle  the  matter  of  difference,  la  immate- 
rial. Counsel  says  that,  by  the  verdict  of 
the  Jury,  Dumbauld  obtained  the  amount, 
with  Interest,  which  he  and  Christy  stated 
Dull  had  offered  in  settlement  of  Dum- 
bauld's  claim,  and  that  It  Is  plain  that  the 
Jury  was  Inflnenred  by  such  testimony.  As 
the  amount  of  ilic  verdict  is  the  same  as  tTie 
amount,  with  Interest,  which  Dull  says  he 
offered  to  repay  to  Dumbauld  under  certain 
conditions,  but  not  as  compromise,  It  might 
be  said  tliat  the  Jury  were  guided  by  the 
latter  stntcment.  In  any  event,  we  think  the 
verdict  and  judgment  should  stand,  so  far 
as  this  objection  is  concerned. 

The  fifth  nssignment  alleges  error  in  over- 
ruling defendant's  motion  for  Judgment  on 
the  special  findings  of  fact.  We  have  e.>:am- 
Ined  tliese.  In  connection  wllh  the  evidence, 
very  carefully,  and  think  the  findings  are 
consistent  with  the  evidence  and  with  the 
verdict 


The  sixth,  seventh,  eighth,  ninth,  tenth, 
and  eleventh  assignments  relate  to  the  ac- 
tion of  the  court  in  giving  or  refusing  in- 
structions. The  instructions,  as  a  whole, 
stated  the  law  very  clearly  and  fairly,  In 
view  of  the  evidence.  Particular  complaint 
is  made  that  the  court  refused  to  give  tfn 
instruction  asked  for  by  the  defendant  to 
the  effect  that  the  relation  of  principal  and 
agent  In  this  case  could  arise  only  out  of  an 
express  agreement,  supported  by  a  good  and 
valuable  consideration.  The  instruction  was 
property  refused,  and  the  court  correctly 
told  the  jury  that,  to  establish  the  fact  of 
an  agency,  It  was  not  necessary  to  show  any 
specific  or  particular  language  which  was 
made  use  of  by  the  parties,  but  it  was  suf- 
ficient if  such  appeared,  under  the  evidence, 
to  have  been  the  understanding  of  the  par- 
ties; for  the  evidence,  by  what  seems  to  us 
a  clear  preponderance,  shows  that  DuH's  ac- 
tions and  words  after  he  placed  the  cattle  In 
the  pasture  in  Coffey  county  were  consist- 
ent only  with  a  recognition  of  an  agency 
for  Dumbauld,  which  he  had  undertaken 
before  the  cattle  were  purchased.  Certainly 
he  might  have  given  up  that  agency  after  he 
had  bought  the  cattle  wMb  his  own  money; 
but  If  he  allowed  It  to  stand  after  the  cattle 
were  purchased,  and  received  compensation 
for  his  services  as  agent,  the  court  was  jus- 
tified in  leaving  the  question  as  to  the  exist- 
ence or  nonexistence  of  such  agency  to  be 
determined  from  all  the  evidence  In  the  case. 
The  general  verdict  of  the  Jury  settled  that 
question. 

Complaint  is  made  of  the  following,  which 
is  the  first  paragraph  of  the  general  instruc- 
tion: "The  evidence  shows  that  after  this 
alleged  arrangement  the  defendant  went  to 
the  city  of  Emporia,  and  purchased  two  hun- 
dred and  fifteen  head  of  cattle,  and  brought 
them  to  a  place  near  Waverly,  Kansas,  and 
turned  them  over  to  the  plaintiff,  and  the 
plaintiff  paid  therefor  five  thousand  and  five 
hundred  dollars  (:^~>,500)."  Counsel  says  that 
this,  In  effect,  declares  that  the  cattle  were 
purchased  for  plaintiff.  As  the  court,  in 
another  Instruction,  stated  to  the  Jurj-  that 
the  evidence  showed  that  Dumbauld  ex- 
pected to  get  100  head  of  cattle  when  Dull 
went  to  Emporia,  we  think  the  jury  could 
not  have  understood  the  instruction  we  have 
quoted  In  the  way  counsel  now  reads  It. 

The  refusal  of  the  court  to  allow  the  jury 
to  answer  special  questions  Nos.  2  and  17  is 
also  assigned  as  error.  In  finding  No.  1  the 
jury  stated  that  Dull  had  made  an  agree- 
ment with  Durabnuld  to  purchase  cattle  for 
the  latter  in  Lyon  county.  Question  No.  2 
asks  the  Jury  to  state  that  agreement.  The 
record  does  not  Indicate  the  court's  reason 
for  refusing  to  submit  these  questions.  It 
is  evident  that  the  answer  to  question  No.  2 
would  liave  required  a  statement  of  a  large 
p.irt  of  the  evidence,  QuesHoti  No.  17  relat- 
ed to  the  terms  and  conditions  on  which 
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Dtill  let  Dumbauld  bare  tiie  215  cattle,  and 
Its  answer  would  have  InTolved  a  statement 
of  a  large  nnmber  of  facts.  Some  discretion 
necessarily  rests  with  the  trial  Judge  In  re- 
spect to  the  submission  of  special  questions 
of  fact  We  cannot  say  that  there  was  an 
abuse  of  that  discretion  In  this  case.  The 
«tatute  provides  that  the  court  shall,  at  the 
t«queBt  of  parties,  dteect  the  Jury  "to  find 
upon  particular  questlous  of  fact."  Gen.  St. 
3889,  par.  4381.  The  supreme  court,  in  City 
of  Wyandotte  r.  Qlbson,  25  Kan.  23G,  declar- 
ed that  It  Is  the  dnty  of  the  trial  court  to 
determine  what  questions  are  material,  and 
what  i^all  be  submitted.  It  also  appears 
from  the  record  that  substantially  all  of  the 
"portlcnlar  facts"  called  for  by  the  afore- 
said questions  were  found  by  the  jury  In  an- 
swer to  other  and  more  spedHc  qneatlons. 

We  have  considered  all  the  errors  assign- 
ed In  this  case,  which  has  been  obly  present- 
ed by  the  eminent  counsel  for  plaintiff  In 
error.  I'pon  the  whole  record,  we  have  con- 
cluded that  the  Judgment  of  the  trial  court 
Is  correct,  and  H  Is  accordingly  affirmed. 
All  the  JudE^s  concurring. 


(7  KaiLApp.  332) 

CT/ARK  et  a!,  t.  FOUD. 

(Oanrt  of  Apiwals  of  ICansas,  Xorthem  Depart- 
ment, W.  D.    Jan.  10,  1808.) 

AppeaI' — JtTRiBDiCTroNAi.  Amocnt — Cask  Made — 
Extension  of  Time— Expkrt  Testimony 
— Juki— CoMMos  Ksowleugk. 

1.  The  attorney  fees  allowed  by  a  jury  in  an 
action  agninst  a  railroad  company  for  diimace 
for  killing  Btock  is  a  part  of  the  amount  in  con- 
trovprsy  therein- 

2.  The  law  does  not  require  a  notice  to  lie 
Rerved  upon  the  opposite  party  of  an  applica- 
tion for  an  extension  of  time  in  -which  to  make 
and  serve  a  caae  for  review  in  the  appellate 
courts. 

3.  It  19  error  to  allow  a  witness  to  testify 
to  the  value  of  an  animal  when  it  has  not  been 
shown  that  ho  was  acquainted  with  the  value 
of  such  animals  in  that  vicinity. 

4.  It  is  error  for  a  court  to  instruct  a  jury 
that,  in  arriving  at  a  verdict,  they  may  take  in- 
to consideration  such  knowledge  of  the  valne  of 
this  class  of  property  as  is  common  to  all  of 
them. 

(Syllabns  by  the  Court.) 

Error  from  district  court.  Books  county; 
Charles  W.  Smith,  Judne. 

Aftion  by  ■\VWlinin  Ford  against  S.  H.  H. 
Clark  and  others,  receivers  of  the  Union 
Pacific  Railway  Company.  There  was  a 
Judgment  fur  plalutltC,  and  defendants  bring 
error.  Reversed. 

A.  L.  Williams.  R.  W.  Blair,  and  N.  H. 
I-oomls.  for  plaintiffs  In  error.  W.  B.  Ham, 
for  defendant  In  error. 

WELLS,  J.  On  November  15,  1895,  Wil- 
liam Ford  brought  an  action  In  the  Books 


coun^  district  court  against  the  Union  Pa- 
c'iflc  Bailway  Comirany,  to  recover  $3.~0,  as 
damages  for  killing  a  Jack.  Subsequently 
the  plaintiffs  In  error  were  made  parties  by 
an  amended  petition.  The  Issues  were  doly 
made  up,  and  the  case  tried  to  a  Jury  and 
the  court.  'JChe  jury  returned  a  Tordlct  for 
$90  damages  and  $35  as  attorney's  fees  In  fla- 
vor of  the  plaintiff.  This  verdict  was  ap- 
proved by  the  court,  and  a  Judgment  render- 
ed therein,  and  the  case  brought  here  for  re- 
view. 

We  are  first  presented  with  a  motion  to 
dismiss  the  petition  In  error  because  It  does 
not  appear  that  the  amount  in  controversy, 
exclusive  of  costs,  exceeds  $100.  That  rais- 
es the  question,  Is  the  attorney's  fee  allowed 
the  plaintiff  in  such  cases  costs,  In  contem- 
plotion  of  the  statutes  fixing  the  Jurisdiction 
of  the  supreme  and  appellate  courts?  Sec- 
tion 2,  c.  &i.  Laws  1874.  provides  that  the 
owner  mny  sue  and  recover  "the  full  valne 
of  such  nninial  or  damages  thereto,  tc^ether 
with  a  reasonable  attorney's  fee  for  the  pros- 
ecution of  the  suit  and  all  costs."  This  does 
Dot  class  the  attorney's  fees  as  costs,  but 
they  are  a  part  of  the  damages  sustained  by 
the  plaintiff,  ami  are  in  the  nature  of  a 
lienalty.  See  Hallway  Co.  v.  Mower,  IG  Kan. 
r>82.  Judge  Brewer.  In  his  opinion,  com- 
pares it  to  a  case  of  double  or  treble  dam- 
apes;  and  surely.  In  an  action  for  double  or 
treble  dunmges,  it  would  not  be  contended 
that  the  aerual  daaiagcs  allowed  would  be 
the  basis  upon  which  the  Jurisdiction  of  the 
court  would  depend. 

The  defeiid.int  lu  error  also  claims  that  the 
proceedings  should  be  dismissed  because  the 
time  was  csleiidetl  without  notice  to  him. 
The  law  docs  not  require  notice  of  the  appli- 
cation to  have  the  time  extended,  nor  a  form- 
al motion  for  that  purpose.  Section  4650. 
Gen.  St.  18S>,  says:  "The  court  or  Judge 
may,  upon  good  cause  shown,  extend  the  time 
fur  making  a  case."  etc.  The  motion  to  dis- 
miss will  be  overruled. 

The  first  error  complained  of  by  the  plain- 
tiff in  error  is  in  allowing  the  plaintiff  l>e- 
low  to  testify  to  the  value  of  this  Jack  after 
he  had  stated  that  be  was  not  acquainted 
with  the  value  of  Jacks  In  the  county  where 
this  animal  was  injured.  After  he  had  an- 
swered that  he  was  not  acquainted  with  the 
value  of  Jacks  In  Rooks  county,  the  court 
explained  to  him  as  follows:  'The  value 
would  be  the  market  value— what  It  would  sell 
for— in  that  neighborhood  at  that  time;"  and 
the  witness  again  answered  that  he  was  not 
acqtialnted  with  their  value.  The  meaning 
of  the  question  was  again  explained  to  bim 
by  the  court,  and  his  attorney  further  ex- 
plnlued  as  folloin-s:  "The  reasonable  value  If 
put  upon  the  market;  he  probably  knows  by 
receiving  offers  made  for  It"  After  some 
further  explanations  and  objections.  Mr. 
Ham,  the  plaintiff's  attorney,  Informed  him: 
"It  should  be  confined  to  this  particular 
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jack."  AM  Mr.  Fallas,  Ms  other  attwTiey, 
made  this  explanation:  "I  tiike  it  about  this 
way:  If  a  man  "wanted  to  buy  it,  and  -ttie 
man  that  owned  it  wanted  to  sell  It,  what  it 
would  be  reasonably  worth;"  and  then  ask- 
ed this  question:  "Were  you  acquainted 
with  the  market  value  of  this  particular  jack 
at  the  time  It  was  struck  and  injured,  at  the 
place  he  was  struck  and  Injured?  were  you 
acqnafnted  with  the  market  vahie  of  this  par- 
ticniar  Jack  at  that  time?"  And  he  was  al- 
lowed to  answer,  "Yes,"  and  state  that  it 
was  $200.  The  fifth  assignment  of  error 
was  Id  refusing  to  strtke  out  this  testimony. 
The  plaintiff  In  this  case,  if  entitled  to  re- 
coTer,  was  entitled  -to  the  actual  value  of 
the  animal  at  the  time  and  place  of  the 
injury;  and  this  should  be  proven,  first,  by 
the  market  value  of  like  animals  at  that 
time  and  place,  and,  If  the  evidence  showed 
that  there  was  no  market  value  at  that  place, 
then  It  would  be  proper  to  prove  the  market 
value  at  the  nearest  point  at  which  such  ani- 
mal bad  a  market  value.  Hale,  Dam.  pp. 
17S,  179. 

The  eleventh  and  twelfth  errors  alleged  are 
in  admitting  In  evidence  two  certain  letters 
purporting  to  have  been  written  by  R.  W. 
Jenkins,  division  claim  agent,  without  proof 
that  fchey  were  written  by  the  person  whose 
signature  they  purported  to  bear.  The  gen- 
eral rule  Is  that  any  writing  offered  In  evi- 
dence must  be  proven  to  be  genuine  before 
It  Is  admitted.  In  case  of  letters  received  In 
reply  to  others  proven  to  have  been  sent  to 
the  party,  the  letter  thus  received  was  ad- 
mitted without  proof  of  the  handwriting  of 
The  ostensible  writer.  In  relation  to  the  first 
letter  objected  to,  Mr.  f^allas  te>stifled  that 
he  received  It  in  answer  to  a  letter  he  wrote 
K.  W.  Jenkins;  but  as  to  how  the  letters 
were  exchanged  the  record  is  silent,  except 
that  the  second  one  was  received  by  due 
course  of  mall.  We  can  easily  suppose  that 
the  principal  reason  for  the  rule  is  the  gen- 
eral inviolability  of  the  government  malls, 
»nd  the  presumption  that  a  certain  letter  put 
into  the  mails  would  be  delivered  only  to 
the  party  addressed,  and  that  a  letter  receiv- 
ed by  the  writer  of  the  first  letter  appearing 
to  be  an  answer,  could  safely  be  assumed  to 
l>e  genuine.  The  letters  referred  to  do  not 
come  within  this  rule,  and  the  admission  of 
the  second  letter  is  clearly  erroneous,  for  the 
reason  that  no  showing  is  made  as  to  how 
the  letters  were  exchanged.    We  are  refer- 


red by  the  defendant  In  error  to  the  case  of 
Bank  v.  Stewart,  114  U.  S.  224,  5  Sup.  Ct 
845,  as  authority  on  this  subject;  but  this 
question  was  not  in  that  case.  From  the 
record  in  that  ease  we  can  safely  assume 
that  the  signature  of  the  writer  of  the  letter 
therein  was  duly  proven,  as  the  only  objec- 
tion then  was  \ipon  the  grounds,  "that  It 
was  but  a  fragment  of  correspondence;  that 
there  was  nothing  to  show  that  It  was  writ- 
ten for  the  bank;  and  that  it  was  only  a  let- 
ter from  McClure,  and  not  from  him  as 
cashier." 

The  concluding  portion  of  the  third  In- 
struction given  hy  the  court  is  as  follows: 
"You  may  take  Into  consideration  all  the  evi- 
dence given  on  the  question  of  value,  and 
such  knowledge  of  the  matter  of  value  of 
this  class  of  property  as  is  common  to  all 
of  you,  keeping  in  mind  that  it  Is  the  market 
value  that  you  must  find."  This  Is  erro- 
neous. A  Juryman  can  use  the  knowledge 
and  experience  which  he  possesses  in  com- 
mon with  the  generality  of  mankind,  but  it 
Is  the  common  knowledge  of  mankind  which 
they  may  use,  and  not  the  knowledge  com- 
mon to  the  Jurors.  In  Craver  v.  Homburg, 
20  Kan.  97,  Judge  Brewer  says:  "A  Jury 
has  a  right  to  avail  Itself  of  sueh  general 
knowledge  as  all  men  possess,  but  not  t» 
resort  to  any  knowledge  derived  from  being 
employed  In  any  kind  of  business.  Suppos- 
ing thia  Jury  were  all  composed  of  machinists, 
they  are  not  to  be  guided  by  their  knowledge 
of  maohInery,~a  knowledge  which  only  they 
who  are  engaged  In  such  occui)ation  pos- 
sess,—but  by  the  testimony  offered  before 
them;  and  that  which  Is  true  to  the  jury  as 
a  whole  is  also  true  as  to  each  Individual 
member  thereof.  He  may  not  testify  to  the 
others.  It  is  true,  the  court  speaks  of  gen- 
eral knowledge,  hut  it  limited  this  general 
knowledge  to  that  acquired  by  persons  in 
any  particular  line  of  business.  This  is  lia- 
ble to  misconstruction,  and  might  in  some 
cases  mislead  the  Jury."  See,  also,  Blver  Oo. 
V.  Richards,  8  Kan.  76,  and  Walte  t.  Teeters. 
30  Kan.  604,  14  Pae.  246. 

The  other  allegations  of  error  are  quite  nu- 
merous, and,  as  the  errors  already  reviewed 
make  a  new  trial  necessary,  we  do  not  think 
It  best  to  take  the  time  necessary  to  thor- 
oughly examine  each  of  the  assignments. 
The  Judgment  of  the  district  court  will  be  re- 
versed, and  a  new  trial  ordered.  AU  the 
Judges  concurring. 
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CLABK  et  aL  r.  BIXITHORFE. 
(Conrt  of  Ai^eals  ot  Kansas,  Northern  Depart- 
ment, W.  D.   Jan.  10,  U9&) 
CosiTiNUAircB— Hauhlbbs  Eruor— Ezcspnom  to 

DKP08ITION9— C0\8TITDT10N1I.  LaW— ATTOB^ 

NRv's  Pbe9— Fires  Set  bt  Locohotitbb. 

1.  It  is  not  error  for  the  trial  court  to  refuse 
to  continue  a  case  on  defendant's  request,  in 
the  absence  of  any  showing  that  defendant 
could  not  be  ready  for  trial. 

2.  Where  incompetent  testimony  has  been  ad- 
mitted over  objection,  and  such  testimony  is 
afterwards  taken  from  the  consideration  of  the 
jury,  such  irregularity,  of  itself,  does  not  nec- 
essarily amount  to  reversible  error. 

3.  Exceptions  to  depositions,  other  than  for 
incompetency  or  irrelevancy,  must  be  in  writ- 
ing, specifying  the  grounds  of  objections;  and, 
where  such  exceptions  are  not  made  and  filed 
prior  to  the  trial,  it  is  not  error  for  the  court 
to  overrole  such  objections. 

4.  A  statute  authorizing  an  attorney's  fee  in 
certain  cases  is  not  in  violation  of  that  part  of 
the  fourteenth  amendment  to  the  constitution  of 
the  United  States  which  provides  that  no 
state  shall  deny  to  any  person  within  its  juris- 
diction equal  protection  of  the  laws. 

8.  Instructions  given  and  refused  examined, 
and  kdd,  that  the  court  did  not  err  In  giving  or 
refusing  to  give  instructions  requested. 

6.  In  a  suit  for  damages,-  where  It  Is  ma- 
terial to  establish  the  value  of  land  before  and 
after  a  fire,  it  is  error  for  the  trial  court  to  ad- 
mit the  testimony  of  a  witness  who  la  not  quali- 
fied to  testify  to  the  value  of  such  land. 

7.  The  oral  and  record  evidence  of  title,  bo 
far  as  It  relates  to  the  N.  E.  ^  of  the  section, 
■was  incompetent,  under  the  pleadings,  and  the 
court  erred  in  permitting  the  same  to  go  to  the 
jury.  The  jury  awarded  Dlaintiff  damages  for 
100  acres  burned  in  the  E.  ^  of  the  section, 
which  was  either  not  warranted  by  the  petition, 
or  not  sopported  by  the  evidence. 

(Syllabus  by  the  Court) 

Ernn:  fnmi  district  court,  Riusell  county; 
W.  G.  Eastland,  Judge. 

Action  by  J.  W.  Ellltfaoipe  against  S.  H.  H. 
Clark  and  others,  recelTers  of  the  Uidon  Pa- 
cific Railway  Company.  Judgment  for  plain- 
tiff, and  motion  for  a  new  trial  oveirnled. 
Defendants  bring  etT<».  Reversed. 

A.  L.  WllUams,  R.  W.  Blair,  and  N.  H. 
Lioomis,  for  plaintiffs  In  error.  H.  G.  Lalng, 
for  defendant  In  error. 

Mcelroy,  J.  This  action  was  brought  by 
J.  W.  Ellithorpe  to  recover  damages  for  prop- 
erty destroyed  and  injured  by  two  separate 
nres,  occurring  on  the  30th  day  of  July  and 
the  10th  day  of  August,  1804.  The  petition 
contained  two  counts.  The  flrat  count  was 
for  the  fire  cax  the  30th  day  of  July,  and  al- 
leged that  It  was  caused  by  the  careless  and 
negligent  management  of  the  train,  and  a 
failure  to  employ  suitable  means  to  prevent 
the  escape  of  fire  from  the  engine,  and  by 
permitting  dead,  dry  grass  to  accimiulate 
and  remain  upon  the  right  of  way,  close  to 
the  railroad  track.  In  this  count  the  plain- 
tiff claimed  that  he  was  the  owner  of  the  W. 
Vj  and  the  3.  E.  y^  of  section  5,  and  that  the 
Are  passed  over  that  land,  and  destroyed 
400  acres  of  grass,  and  damaged  the  roots  of 
the  grass.  The  fire  started  on  the  north  side 
of  the  track,  and  at  a  distance  variously  es- 
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timated  liy  tbe  witaesBes.  Tbe  nearest  ptdnt 
it  burned  to  the  railroad  tratft  vas  about  SO 
feet   A  train  passed  over  the  track  a  short 

time  before  the  fire  was  dlaeovered.  The 
fire  spread  to  the  north,  and  bnmed  om  the 
greater  part  erf  the  section.  No  person  saw 
the  fire  start  The  jury  returned  a  Terdlct 
in  fiivor  of  the  plaintlCE  on  this  cause  oi  action 
for  f90  damages  and  attorney's  fee.  The 
secmid  count  of  thla  petition  was  for  dam- 
ages to  sectton  3  omsed  by  a  fire  which  was 
set  out  by  defendants'  seetionmen  while  burn- 
ing flre  guards  along  the  right  of  way,  to- 
the  alleged  carelessness  and  nei^ence  of 
the  railway  company  in  falling  to  plow  a  fire 
guard,  or  otherwise  prev&at  the  flre  from  es- 
cai^ng.  Section  3  was  inclosed,  with  other 
lands,  In  a  pasture;  and  the  iilaintllE  claimed 
that  560  acres  of  grass  then  standing  and 
growing  on  that  section  was  destroyed,  and 
that  the  fire  burned  and  destroyed  the  roots 
of  the  grass.  This  flre  escaped  from  the 
seetionmen  when  they  were  burning  a  flre 
guard  on  the  north  side  of  the  railroad  tnu^ 
Prior  thereto  some  furrows  had  been  idowed 
along  the  railroad  track,  paraUd  with  it 
about  250  feet  away.  The  seetionmen  bad 
attempted  to  bum  a  flre  guard  betwem  these 
farrows  and  tbe  railroad  track.  Ttaey  had 
burned  a  varying  border  of  an  average  width 
of  20  feet  south  of  the  furrows,  bnt  the  grass 
was  green,  and  they  did  not  bum  the  entire 
right  of  way.  On  August  10th  they  began  to 
burn  the  remainder  of  the  grass  between  tbe 
furrows  and  the  track.  The  flre  blew  across 
the  border  formerly  burned,  and  also  across 
the  furrows,  and  spread  to  the  north,  upon 
and  across  tbe  land  of  [dalntlff.  The  Jury 
returned  a  verdict  In  Csvor  of  tbe  plaintiff 
on  the  second  cause  of  action,  and  assessed 
his  damages  at  $125,  and  an  attorney's  fee 
$50.  Motion  for  new  trial  was  filed  and  over^ 
ruled,  and  Judgment  rendered  on  the  verdict. 
Tbe  plaintiffs  In  em^  present  tbe  case  to 
this  court  for  review. 

1.  Complaint  Is  made  that  the  trial  court 
abased  Its  discretion  (1)  in  refusing  tbe  de- 
fendants a  continuance  on  account  of  an 
amendment  to  the  petition  enlarging  the 
amount  of  damages  claimed;  (2)  In  refusing 
defendants  a  continuance  on  account  of  tbe 
admission  of  certain  depositions.  This  con- 
tention Is  not  tenable.  The  defendants  did 
not  make  any  sufficient  showing  for  a  ctKitln- 
uance.  In  (vder  to  have  jtistlfled  the  trial 
court  In  continuing  the  case  at  the  request  of 
the  defendants,  the  court  should  have  l>eeu 
satisfied,  by  affidavits  or  otherwise,  that  the 
defendants  could  not  be  ready  for  trial,  in 
consequence  of  such  amendment  or  in  conse- 
quence of  tbe  admission  of  the  depositions. 
The  defendants  made  no  showing  suflacieni 
to  Justify  the  court  in  allowing  a  postpone- 
ment or  continuance  of  the  trial.  Code  Civ. 
Proc.  8  142. 

2.  The  third,  and  tbe  sixth  to  the  fifteenth, 
assignments  of  error.  Inclusive,  all  relate  to 


Digitized  by  Google 


Kuu.) 


GLABK  T.  ELUTHOBFB. 


Ml 


the  admlMion  of  Incompetent  testbdony, 
which  the  court  excluded  from  the  ctmslder- 
atlon  ot  the  Jury  on  motion  (tf  the  defend- 
ants. Whete  Incompetent  testimony  has  beoi 
admitted  orer  objection,  and  Buch  inccmipe- 
tent  testimony  Is  afterwards  taken  from  the 
conslderatloa  of  the  jury  by  the  trial  court, 
such  irregularity,  of  itself,  does  not  necessftr 
rlly  amount  to  reversible  error. 

8.  Complaint  la  made  tjt  the  action  of  Oxe 
ooort  in  admitting  the  depoBttliHU  of  witnesses 
taken  by  the  plalntUC.  The  notice  under  which 
these  d^osltl(»is  were  taken  was  entitled,  "In 
the  Suit  of  J.  W.  BlUthorpe,  Plaintiff,  vs.  S.  H. 
H.  Clark.  Oliver  W.  Mink.  E.  EUery  Ander- 
son, J.  W.  Doane,  and  F.  B.  Coodwt,  Defend- 
anta,*'  "Prior  to  the  taking  of  a  deposition,  a 
written  notice,  specifying  the  action  mr  pro- 
ceeding, the  name  of  the  court  hi  which  It  Is  to 
be  used,  and  the  thne  and  jdace  of  taking  the 
same,  shaU  be  served  upon  the  adverse  party." 
OodeGlv.PEOc.|S52.  It  Is  hislsted  that  the  no- 
tice under  which  these  dQpoaltlonB  were  taken 
did  not  specify  the  action  or  proceedhig,  In  that 
the  defendants  were  not  designated  as  recelv- 
m  of  the  union  Pacific  Hallway  Company.  It 
appears  from  an  examination  of  the  record 
that  there  was  but  <hib  cause  pending  in  the 
district  court  ot  Russell  county  In  which 
J.  W.  BlUthorpe  was  plaintiff  and  CHark  and 
others  were  defendants.  The  attorney  fte 
the  defeodantB  in  this  case  appeared,  and 
croBS-examliKd  the  witnesses,  under  this  no- 
tice. The  depositions  were  filed  immediate- 
ly aftOT  they  were  taken  In  the  case  in  which 
they  were  used,  and  remained  among  the 
flies  of  that  case.  "Eixceptions  to  depositions 
must  be  In  writing,  specifying  the  grounds  of 
objection,  and  filed  with  the  papm  In  the 
case.  No  exceptions,  other  than  for  Incom- 
petency or  Irrelevaucy,  shall  be  regarded,  un- 
less made  and  filed  before  the  commencement 
ot  the  trial  The  trial  court  shall,  on  motion  of 
either  party,  hear  and  decide  the  questions  aris- 
ing on  exc^tlcaia  to  depositions  before  the  com- 
mencement of  the  trial."  Id.  if  363-365.  We 
find  no  receptions  to  the  d^osltlons  In  the  rec- 
ord. It  does  not  appear  that  the  court's  atten- 
tion was  directed  to  the  hregularltar  in  the  no- 
tice, except  by  ou  objection  to  the  reading  of  the 
depositions  at  the  time  they  were  offered  in 
evidence.  We  are  of  the  c^Inlon  that  the 
trial  court  committed  no  error  in  allowing 
the  depositions  to  be  read  In  evidence.  The 
objection  to  the  depositions  Is,  at  most,  only 
a  technical  objection,  and  It  should  not  be 
allowed  to  prevail  unless  it  affected  the  sub- 
stantial rights  of  the  party  complaining. 

4.  Complahit  is  made  that  the  court  abused 
Its  discretion  In  Umlting  the  cross-examina- 
tion of  the  witness  Holland.  It  does  not  ap- 
pear that  the  cross-examination  of  this  wit- 
ness was  restricted  to  an  extent  that  amounts 
to  an  abuse  of  discretion.  It  appears  that 
Bufiicient  latitude  in  the  cross-examination  of 
this  witness  was  permitted. 

fih  It  is  contended  that  the  statute  author- 


ising an  attioniey*0  fee  In  cases  of  this  kind 
Is  In  violation  of  that  part  of  the  fourteenth 
amendmait  to  flw  constitution  of  the  United 
States  whlcdi  provides  that  no  state  shall 
deny  to  any  perstm  wlthbi  its  Jurisdiction 
equal  protaetlDa  of  the  laws.  The  stwrome 
court  of  this  ststo  haa  upheld  the  statute  In 
qnestkm  In  the  case  of  Ballw^  Oow  v.  Mar* 
rill,  40  Kan.  4tl6»  3»  Ptue.  793^  The  supreme 
court  of  fba  United  States,  In  the  case  of 
Balh^  Co.  V.  BUis,  166  U.  8.  160,  17  Supi 
Ot  256,  dsdded  that  a  slmUar  statute  In  tiie 
state  ct  Texas  was  nDGonstitntlonsL  We 
think  that  this  court  should  follow  the  de- 
dslona  of  our  atqureme  court  upon  this  ques- 
tlon.  In  the  case  at  bar  the  defendants  re- 
quested  the  court  to  Instruct  the  Jury  as  fol- 
lows: "If  you  find  for  plaintiff  on  both  causes 
of  action,  you  wlU  then  allow  him  a  reasonable 
sum  as  attomey's  fee;  and.  In  determining 
what  Is  reas(niaUe,  you  are  not  bound  to  ac- 
the  opinion  of  witnesses,  as  camdnslve, 
but  you  should  weigh  the  evidence  of  such 
witnesses,  In  which  they  gave  thab:  cvlnlon, 
and  give  their  evidence  auch  w^ht  as  you 
can  consider  It  entitled  to.*'  nils  Instruction, 
in  substance,  was  given  by  the  court  In  tbe 
Instructlott  of  which  complaint  Is  made.  We 
think  that  defendants,  by  requesting  this  in- 
struction, waived  their  right  to  object  to  the 
allowance  of  an  attorney's  fee  in  case  of 
recovery. 

6.  Complaint  la  made  that  the  ftdlowlng 
instruction  was  given:  *Tou  are  instructed 
that  the  Union  Pacific  Ballway  Company 
have  a  right  of  w^  through  Qove  county, 
extending  200  feet  oa  each  side  firom  the 
colter  of  the  track.  While  the  company  is 
not,  In  consequence  of  such  right  ot  way, 
necessarily  required  to  have  fire  guards  to 
that  extent  such  company  is  not  required  to 
go  upon  the  lands  of  others  to  make  fire 
guards."  The  fdalntlff  introduced  various 
acts  of  congress,  and  it  Is  conceded  that 
some  of  these  acts  gave  tbe  Union  Pacific  a 
right  of  way  400  feet  wide  tflirou^  certain 
classes  of  public  lands.  It  Is  contended  that 
there  is  nothing  in  the  record  to  show  the 
lands  where  th^e  fires  originated  were  pub- 
lic lands  at  the  time  the  road  was  built  or 
that  the  railroad  company  had  a  right  of  way 
across  such  lands.  WitDesses  testified  that 
both  fiKs  started  on  the  railway  company's 
right  of  way.  A  deed  from  the  Kansas  Pa- 
cific Railway  Company  to  EUlthorpe's  gran- 
tor conveyed  sections  S  and  S  (the  lands  dam- 
aged), together  with  the  land  on  which  the 
fire  started  (sections  0  and  16),  and  reserved 
to  said  company  and  Its  assigns  the  right  of 
way  for  said  railway  company  In  the  width, 
manner,  and  form  as  provided  by  the  acts  ot 
congress  In  relation  thereto.  The  evidence 
also  shows  that  the  railroad  company  took 
charge  of  about  200  feet  on  each  side  of  the 
track.  We  think  that  the  evidence  warrant' 
ed  the  court  In  giving  the  Instructions  of 
which  complaint  Is  made. 
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7.  Complaint  Is  made  that  the  conrt  re- 
fused to  give  defendants'  Instructions  to  the 
effect  thart  "tlie  plaintiff  has  failed  to  prore 
that  the  Are  of  July  30th  was  started  by  an 
engine,  and  therefore  cannot  recover  on  the 
first  count;  that  the  evidence  shows  there 
was  no  negligence  as  alleged  In  the  petition, 
on  the  part  of  the  defendants  or  their  em- 
ployes, In  allowing  the  fire  of  August  lOth 
to  escape,  and  therefore  the  defendants  are 
not  liable  for  damages  caused  by  that  fire; 
that  the  Jury  are  Instructed  to  render  a  ver- 
dict In  favor  of  the  defendants."  Mils  re- 
quires en  examination  of  the  evidence  In  the 
case  on  the  point  of  the  origia  of  the  fires. 
As  to  the  lire  of  July  30th,  Fmnk  Lewis  tes- 
tified that  the  fire  started  on  the  railway's 
right  of  way,  on  the  north  side  of  the  track, 
about  50  feet  from  the  track,  and  burned 
north;  that  there  was  dry  grass  on  the  rlf^t 
of  way,  and  It  had  not  been  plowed  tor  a 
year  or  two.  He  was  about  half  a  mile 
away  from  t!he  railway  track  when  It  start- 
ed, and  saw  it  before  It  was  a  very  large 
fire.  William  Pratt  tertifled  the  fire  started 
close  to  the  track,  on  the  north  side,  burn- 
ing north,  and  a  train  passed  about  20  min- 
utes before  he  saw  the  fire;  that  he  was  two 
miles  east  of  the  fire  when  be  discovered  It. 
N.  O.  Lewis  testified  that  the  fire  was  a 
quarter  of  a  mile  north  of  the  track  when  he 
first  saw  It,  burning  north,  and  that  It  bum- 
ed  to  wlthfn  100  feet  of  the  track,  and  that 
he  noticed  a  train  passing  about  15  minutes 
before  he  discovered  the  fire.  Mr.  ElUthorpe 
testified  that  the  engines  used  on  the  road 
are  steam  engines,  operated  by  coal  and  fire. 
Thus,  the  evidence  shows  the  fire  on  the 
north  side,  and  near  the  railway  track,  burn- 
ing north,  shortly  after  a  train  operated  by 
coal  and  fire  passed;  and  two  witnesses  state 
that  the  fire  started  on  the  railway's  right  of 
way,  where  there  was  dry  grass.  In  the 
absence  of  any  testimony  otherwise  account- 
ing for  the  fire,  or  contradicting  such  evi- 
dence, we  think  that  there  was  sufficient  evi- 
dence to  sustain  the  finding  of  the  jury.  In 
regard  to  the  second  cause  of  action,  the  peti- 
tion states  that  the  defendants  carelessly  and 
negligently  failed  to  plow  a  fire  guard,  or 
otherwise  prevent  such  fire  from  escaping. 
The  evidence  shows  that  a  furrow  had  l>een 
plowed  some  time  before  the  fire  was  set  out, 
and  as  to  whether  the  furrow  was  a  suffi- 
cient fire  guard  was  a  question  for  the  jury 
to  determine.  Of  course,  If  there  had  been 
a  sufficient  fire  guard  an  ordinary  wind 
would  not  have  caused  the  fire  to  escape  be- 
yond the  control  of  the  sectlonmen.  The 
care  of  the  right  of  way  Is  as  much  the  oper- 
ation of  the  road  as  the  running  of  the  en- 
gine; and  hence  this  cause  of  action  comes 
under  paragraph  1321  of  the  General  Stat- 
utes of  18S9,  and  it  Is  only  necessary  for  the 
plaintiff  to  prove  that  the  railway  company 
set  out  the  fire,  and  the  burden  of  proof  to 
•how  tbat  It  was  not  negligent  was  upon  It 


The  plaintiff  made  a  prima  fade  case 
against  the  defendants  by  proving  tbat  they 
set  out  the  fire,  and  it  was  for  the  Jnty  to 
say  from  the  evidence  whether  the  defend- 
ants were  negligent.  The  evidence  shows 
that  defendants  were  burning  the  fire  guard 
in  such  manner  as  to  make  good  time.  The 
court  properly  refused  to  give  the  Instmc- 
tlons  requested. 

a  Complaint  Is  made  that  Ellithorpe,  the 
plaintiff,  was  allowed  to  testify  to  the  value 
of  the  land  before  and  after  the  fire,  as  fol- 
lows: "Q.  Do  you  know  what  Gie  value  of 
land  in  section  S  was  on  the  10th  day  of 
August,  1894?  A.  Well,  sir,  I  don't  know 
whether  I  could  answer  as  to  the  value  of 
that  land,  even  to  the  satisfaction  of  myself, 
hardly.  I  know  what  It  cost  me.  Well.  I 
have  always~  If  my  judgment  Is  good,  the 
land  Is  worth  |5  an  acre.  Q.  Now,  what.  In 
your  judgment,  was  It  worth  after  this  fire 
had  burned  over  It?  A.  Well,  I  should  say 
forty  or  forty-five  cents  less  per  acre.  Q. 
Well,  Mr.  Ellithorpe,  do  you  know  what  the 
value  of  the  north  half  and  the  southwest 
quarter  of  section  five  was  on  the  90th  day 
of  July,  18&1,  before  It  was  burned  over  by 
the  fire?  A.  I  ^ould  estimate  the  same 
value.  Q.  State  how  much  per  acre.  A.  I 
would  say  $5  per  acre.  Q.  How  much  was 
it  wwth  after  the  fire?  A.  BV)rty  to  forty- 
five  cents  less."  Tbe  witness  was  not  quali- 
fied to  testify  to  the  value  of  the  land  before 
and  after  the  fire.  And,  In  the  opinion  of 
the  majority  of  the  court,  the  evidence  as  to 
damages  did  not  conform  to  the  rule  applica- 
ble to  the  measure  of  damages  In  this  class 
of  cases.  The  evidence  should  be  confined 
to  establishing  the  value  of  the  land  prior 
to  the  fire,  and  to  tJie  value  of  the  land  im- 
mediately after  the  fire,  from  which  the  Jury 
could  draw  their  conclusions  as  to  the  amount 
of  damage  sustained,  if  any.  The  court  erred 
in  tbe  admission  of  this  evidence. 

9.  Complaint  Is  made  that  tbe  court  erred 
in  permitting  the  plaintiff  to  testify  that  he 
was  In  possession  of  and  using  tbe  X.  %  and 
tbe  S.  W.  Vi  of  section  5  at  the  time  of  tlie 
fire.  The  petition  alleges  tbat  the  plaintiff 
Is  the  owner  of  the  W.  %  and  the  S.  E.  %  of 
that  section.  The  plaintiff  was  allowed  to 
testify  that  he  was  the  owner  and  In  posses- 
sion of  the  W.  ^  and  N.  E.  %  of  that  section, 
and  the  record  title  introduced  by  plaintiff 
shows  him  to  t>e  the  owner  of  the  same  lands. 
Both  the  oral  testimony  and  the  deed,  so  far  as 
It  related  to  the  N.  E.  %  of  the  section,  were 
Incompetent,  under  the  pleadings.  There  Is 
notliing  in  the  record  to  show  what  damages 
the  Jury  awarded  to  any  particular  portion  of 
the  section.  The  entire  section  was  burned 
over,  with  the  exertion  of  from  80  to  105 
acres  on  the  southwest  comer.  The  acreage 
burned  on  the  W.  ^  of  the  section  was  about 
230  acres.  The  amount  of  damages  awarded 
the  plaintiff  on  this  cause  of  action  was  $90. 
libls  would  be  about  40  cents  pa:  axax,  and  Is 
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more  than  tiie  Jury  would  be  jnsttfled  In 
awarding,  mider  the  testimony,  for  damage  up- 
on tbe  W.  ^  alone.  An  examination  of  tbe 
evidence  and  tbe  findlnga  of  the  Jury  under  tbe 
second  count  of  the  petition  shows  that  on 
section  8  there  was  about  560  acres  burned,  and 
on  this  cause  of  action  the  Jury  awarded  the 
plaintiff  $125.  This  woold  be  at  the  rate  of 
■boot  22,%  cents  acre,  which  we  only  quote 
for  tbe  purpose  of  analysis,  and  not  for 
the  purpose  ot  approval  or  criticism.  Now, 
take  221^  cents  per  acre  as  a  basis,  and  apply 
It  to  section  5.  There  was  230  acres  burned 
on  the  W.  ^  at  22^,^  cents  per  acre,  making 
$51.75.  The  plaintiff,  in  his  petition,  sought 
to  record  damages  upon  the  S.  E,  ^  of  the 
section.  There  Is  no  evidence  that  plolntlfT 
was  tbe  ovmst  of  that  tract  of  land.  The 
plaintiff,  however,  Introduced  evidence  of  title 
and  ownership  to  the  N.  B.  %,  but  there  Is  no 
allegation  in  the  petition  to  Justify  this  evi- 
dence. We  will  assume  that  the  Jury  allowed 
damages  to  tbe  plaintiff  for  the  buirning  of  th«> 
grass  on  230  acres  of  the  W.  %  of  the  section, 
and  160  acres  In  the  B.  ^  This  would  be  390 
acres,  at  22%  cents  per  acre,  making  $87.^, 
which  would  be  practically  the  amount  award- 
ed on  this  cause  of  action,— ?90.  It  Is  evident 
that  the  Jury  awarded  damages  to  the  plain- 
tiff for  either  the  N.  B.  or  the  S.  E.  ^  Tie 
plaintiff  was  not  entitled  to  recover,  under 
his  testimony,  for  the  damage  to  the  S.  E.  % 
of  tbe  section.  The  evidence  does  not  show 
tbat  he  was  tbe  owner  of  that  land.  He  was 
not  entitled  to  recover,  under  his  petition, 
for  the  damages  to  the  N.  B.  %  of  the  section. 
He  does  not  all^  tbat  he  wns  damaged  by 
the  burning  of  tbat  tract  of  land.  Tbe  oral 
and  record  evidence  of  title,  eo  far  as  it  re- 
lates to  the  N.  B.  %  of  the  section,  was  In- 
competent, under  the  pleadings,  and  the 
court  erred  In  permitting  tbe  same  to  go  to 
tbe  Jury.  There  was  not  sufflclent  evidence 
of  damage  sustained  to  the  W.  V6  of  the  sec- 
tion to  support  the  verdict  The  Jury  award- 
ed plaintiff  damages  for  160  acres  burned  in 
the  B.  %  of  the  section,  which  was  either  not 
warranted  by  tbe  petition,  or  was  not  sup- 
ported by  the  evidence.  The  court  erred  In 
permitting  this  evidence  to  go  to  the  Jury. 
From  what  we  have  said.  It  follows  tbat  tbe 
court  erred  In  overruling  the  motion  for  a 
new  trial.  The  Judgment  is  reversed,  and 
the  case  remanded  for  a  new  trial.  All  the 
Judges  concurring. 
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INDEPENDENT  TP..  BARTON  COUNTT,  t. 

GULDNER. 

(Oonrt  of  Appeals  of  fijinsas,  Southern  Depart- 
ment, W.  D.   Jane  8, 1895.) 

DintcnvB  Bridom— CorTTRiBUToaT  KioLieaxoa 
— BoRDSH  ov  FHOor— DxHcaRia  to  Etisshob. 

1.  A  demurrer  to  the  eridence  mnst  be  rlew- 
sd  In  th*  light  most  faTorable  to  the  plaintiff; 


and  all  reasonable  inferences  most  be  allowed 
In  his  favor,  and  unless  all  the  testimony  of- 
fered fails  to  establish  his  case,  or  some  ma- 
terial fact  in  issue,  the  donurrer  should  be 
overruled.  Croll  v.  Railroad  Co.,  46  Fa&  972, 
67  Kan.  561. 

2,  "The  plaintUt,  hi  an  action  to  recover  dam- 
ages under  [section  48,  c.  ^  Gen.  St  18^  this 
statute,  must  allege  and  prove  that  the  injuries 
were  Bastalaed  without  contributory  negligence 
on  his  part,  and,  If  the  defendant  deny  the  al- 
legations of  the  petition,  the  burden  of  proof 
[of  the  absence]  of  contributory  negligence  is 
on  the  plaintiff;  bat  where  the  defendant  in  its 
answer  denies  all  the  allegations  of  the  peti- 
tion, and  then  pleads  contnbntory  negligence 
on  the  part  of  the  plaintiff,  and  sets  out  cntain 
particular  acts  of  the  plaintiff,  and  aUeges  that 
by  reason  of  sach  acts  the  plaintiff  was  injured, 
the  burden  of  proving  snch  fact  is  thrown  qpon 
the  defendant.^'  Falls  Tp.  v.  Stewart,  42  PM. 
926.  3  Kan.  App.  408. 

3.  The  inatroctions  contained  In  the  record 
consiuered,  together  with  the  Instructions  com- 
plained of.  MM,  that  they  fully  state  the  law 
applicable  to  the  isane  and  the  material  facts 
to  be  determined  by  the  joij. 

(Syllabus  by  the  Court) 

Error  from  district  conrt  Bortim  eomtj; 
Ansel  R.  Clark.  Jodge. 

Action  by  Frleder^e  Guldner.  admlnlstra- 
trlx,  against  Independent  township,  Barton 
county.  Plaintiff  had  Judgment  Defendant 
brings  error.  Affirmed. 

DIffenbacber  &  Banta,  for  plaintiff  In  error. 
O.  W.  NImocks,  for  defendant  in  errw. 

SGHOONOVER,  J.  This  action  was  com- 
menced by  tbe  defendant  In  error,  as  adminis- 
tratrix of  the  estate  of  Gustav  Kroff,  against 
the  plaintiff  In  error,  for  the  use  and  benefit 
of  the  minor  heirs  of  Gustav  Kroff,  defendant 
It  is  alleged  In  the  petition  tbat  tbe  plaintiff 
in  error  bad  charge  and  control  of  a  certain 
highway  on  which  there  was  located  a  bridge, 
and  that  the  [rialntlff  In  error  permitted  the 
bridge  and  the  approaches  thereto  to  get  out 
of  repair,  and  In  a  dangerous  condition  tar 
the  passage  of  wagons  and  other  vehicles; 
tbat  tbe  plaintiff  In  error  permitted  the  bridge 
and  the  approaches  thereto  to  become  de- 
fective after  the  trustee  bad  had  at  least  live 
days*  notice  of  such  defect;  that  by  reason 
of  tbe  negligence  of  plaintiff  In  error  in  per- 
mitting tbe  bridge  and  tbe  approaches  thereto 
to  remain  In  this  unsafe  and  defective  ccmdl- 
tlon,  Gustav  Kroff  was  Injured,  from  wlUcb 
Injury  he  died.  The  plaintiff  In  error  an- 
swered in  tbe  court  below  by  general  denial, 
and  alleged  contributory  negligence;  that  tbe 
bridge  where  the  accident  was  said  to  have 
taken  idace  was  not  In  the  public  highway; 
that  tbe  bridge  and  the  approaches  to  the 
same  were  In  reasonably  good  repair,  and 
tbat  they  were  safe  for  use  by  the  public  and 
all  persons  while  In  tbe  exercise  of  care  and 
caution.  The  case  was  tried  to  a  Jury,  a 
verdict  returned,  and  Judgment  rendered  for 
the  plaintiff  below  for  $300.  Tbe  defendant 
below  brings  tbe  case  here  for  review. 

It  Is  contended  that  the  trial  court  erred  in 
refusing  to  sustain  the  demurrer  oC  th*  d» 
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fendant  to  the  evldeiice  of  plaintiff.  The  evl- 
d«ice  Is  too  Tolomlnons  for  an  abstract  to  be 
given,  but  it  has  been  carefully  examined, 
and  applying  the  rule  that,  "in  consMerlog  tbe 
demurrer,  the  evidence  must  be  viewed  In 
the  Ught  most  favorable  to  the  plaintiff,  and 
all  reasonable  Inferences  must  be  allowed  In 
his  favor,  and  unless  all  the  testimony  of- 
fered fails  to  establish  his  case  or  some  ma- 
terial fact  In  issne,  the  demurrer  should  be 
overruled"  (Crcdl  v.  Railroad  Co.,  97  Eon.  551, 
46  Fac.  972),  It  was  not  error  for  the  trial 
court  to  refuse  to  sustain  the  demurrer.  Sec- 
tion 48,  c.  42, 1  Oen.  St  1807,  provides:  "Any 
person  who  shall  without  contributing  [con- 
tributory] negligence  on  bis  part  sustaia 
damage  by  reason  of  any  defective  bridge, 
culvert,  or  highway,  may  recover  such  dam- 
age from  the  county  or  towndilp  vherein  such 
defMtlve  bridge,  culvert  or  highway  Is  lo- 
cated. •  •  *"  The  petition  In  this  case 
was  drawn  in  conformity  to  this  section;  the 
contention  is  as  to  the  burden  at  proof.  Un- 
der this  section,  it  is  necessary  fw  the  plain- 
tiff to  allege  that  the  damage  sustained  by 
reason  of  the  defect  was  without  negligence 
on  bis  part,  and  this  allegation,  should  be  sup- 
ported by  competent  evidence,  and.  where  a 
general  denlsl  Is  filed,  the  burden  is  upon  the 
plaintiff  to  establish  this  fact.  The  evidence 
of  plaintiff  in  suj^ort  of  this  allegation  Is 
slight,  but  sufficient  as  against  a  demurrer 
to  the  evidence.  The  d^endant  in  this  case 
answered  by  general  denial,  and  alleged: 
"For  Its  fourth  and  further  answer  to  the 
said  petition  defendant  says  that  at  the  time 
of  the  injury  complained  of  In  snld  petition, 
the  said  Gustav  Kroff,  deceased,  was,  and 
for  a  long  period  of  time  prior  thereto  had 
been,  fully  acquainted  with  and  aware  of 
the  condition  of  the  said  bridge,  as  described 
in  the  said  petition,  and  knew  all  about  the 
condition  of  the  approaches  thereto  at  the 
place  where  It  is  alleged  that  the  said  injury 
occurred;  that  be  liad  passed  over  the  said 
bridge  and  its  approaches  for  several  months 
almost  dally,  In  transporting  wheat  and  other 
grain,  by  wagon,  to  the  town  of  ClaSiu,  in 
said  county,  and  for  the  transaction  of  his 
other  buHlness  and  affairs:  and  that  plain- 
tiff herein  is  not  entitled  to  recover  from  this 
defendant  any  damages  whatever  for  the  rea- 
sons following,  that  is  to  say:  That  at  the 
time  of  the  injury  complained  of  In  plalntilTs 
letltion,  he,  the  said  Gustav  Kroff,  deceased, 
was  not  exercising  ordinary  care  and  pru- 


dence, and  that  any  Injury  that  may  have 
befell  him  at  said  imint  was  due  solely  to  bla 
own  contributory  negligence,  and  want  of  or- 
dinary care  and  caution.  In  this:  that  at  the 
time  of  the  Injury  complained  of  he  was 
driving  a  wild  and  fractious  team  of  horses, 
which  at  all  times  were  very  difficult  of  man- 
agement; that  he  was  running  the  said  team 
upon  the  road  which  apjmaches  the  said 
bridge  described  In  plalntlfTs  petition,  and 
that  by  his  own  negligence,  at  the  time  be 
approached  the  said  bridge,  bis  said  team  an'd 
wagon  was  not  traveling  In  the  beaten  track 
of  said  mad,  ai^  at  the  time  of  going  upon 
said  bridge  he  was  driving  at  a  distance  oC 
several  Inches  ftom  the  regular  approaches 
to  the  said  bridge,  and  when  his  said  wagon 
struck  the  said  bridge  be  was  driving  at  a 
high  rate  of  speed,  and  struck  the  said  bridge 
at  a  point  near  to  one  side  end  thereof, 
and  at  a  point  on  said  bridge  where  he  knew 
it  was  dangerous  and  unsafe,  and  that  any 
injury  which  was  received  by  him  on  said 
occasion  was  and  is  due  wholly  and  solely  to 
his  own  default."  Under  the  allegations  of 
this  answer,  the  burden  Is  upon  the  defend- 
ant to  show,  as  alleged  In  the  answer,  contrib- 
utory negligence  on  the  part  of  the  plaintiff. 
In  considering  this  section  this  court  has 
said:  "The  plaintiff  in  an  action  to  recover 
damages  under  this  statute  must  all^e  and 
[H-ove  that  the  injuries  w^  sustained  with- 
out contributory  ne^igence  on  his  port  and. 
If  the  defendant  deny  the  allegatioDS  of  the 
petition,  the  burden  of  proof  [of  the  absence] 
of  contributory  negligence  Is  on  the  plaintiff; 
but  where  the  defendant  In  its  answer  denies 
all  the  allegations  of  the  petition,  and  then 
pleads  contributory  negligence  on  the  part  of 
the  plaintiff,  and  sets  out  certain  particular 
acte  of  the  plaintiff,  and  alleges  that,  by  rea- 
son of  such  acts,  the  plaintiff  was  Injured, 
the  burden  of  proving  such  fact  is  thrown 
upon  the  defendant"  Falls  Tp.  t.  Stewart, 
3  Kan.  App.  403.  42  Pac.  926. 

It  Is  contended  that  the  court  erred  In  the 
Instructions  given  to  the  Jury.  The  record 
does  not  contain  all  the  instructions  given, 
but  the  instructions  contained  In  the  record, 
considered  in  connection  with  the  instructions 
complained  of,  fully  state  the  law  applicable 
to  the  Issije  and  the  material  facts  to  be  de- 
termined by  the  Jury.  No  error  appearing 
sufilclent  to  warrant  a  reversal  of  this  case, 
the  Judgment  of  the  district  court  Is  affirmed. 
All  the  Judges  concurring. 
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OSopreme  Court  of  Califoraia.    Jan.  18,  188&.) 

VOBOUT— ETIHUKIB  —  iKBTRDOTIOm  — HjUUILBM 

Ekbos. 

1.  Where  defendant,  in  a  prosecntion  for  for- 

Eerjr,  testified  in  his  examinatioa  in  chief  that 
e  had  won  the  cbeck  in  gaestion  at  a  same  of 
cardfl,  and  also  testified  to  liis  arrest,  it  was 
proper,  on  cross-examination,  to  ask  him  If  he 
had  admitted  inch  fact  to  the  aireitliig  offlcen 
or  to  the  Jail  officers. 

2.  On  a  trial  for  foi^r^,  testimony  that  wit- 
oesfl  icnew  of  a  certain  fiuid  which  would  remove 
ink  marks  from  white  paper  was  competent, 

3.  If  snch  evidence  was  Irrelevant,  the  ad- 
miBsion  of  it  was  harmless. 

4.  It  was  harmless  error  to  charge  that  de- 
fendant was  guilt?  of  forgery,  if  he  abetted  in 
the  commission  of  the  crime,  where  there  was 
no  evidence  that  he  had  done  so. 

5.  The  coart  should  not  charge  in  the  disjane- 
tive  that  a  defendant  Is  guiltr  if  he  "aided, 
abetted,  or  assisted"  any  other  person  to  com- 
mit the  crime. 

e.  Error  in  aslng  the  dlsjanctive  in  a  charge 
that  defendant  was  guilty  if  he  "aided,  abetted, 
at  assisted"  any  other  person  to  commit  the 
crime  was  harmless. 

7.  It  was  harmless  error  to  charge  that 
**where  weaker  evidence  is  prodaced,  when  in 
the  power  of  the  party  to  produce  higher  it  is 
presumed  that  the  higher  evidence  would  be  ad- 
verse, If  It  had  been  produced,"  where  the  recorr] 
did  not  show  that  defendant  offered  weaker 
evidence  when  it  was  in  his  power  to  produce 
higher. 

A.  Where  tiie  evidence  was  largely  direct  and 
positive,  it  was  not  prejudicial  error  to  charge 
that,  where  the  evidence  is  entirely  circumstan- 
tial, yet  it  is  not  only  consistent  with  the  guilt 
of  defendant,  but  inconsistent  with  any  other 
mtlcmal  conclusion,  the  jury  must  cODTiet,  not- 
withstanding such  evidence  may  not  be  as  sat- 
isfactory to  their  minds  as  the  direct  testimony 
of  credible  eyewitnesses  would  have  been. 

Departmoit  L  Appeal  trtm  tiwerlor  court. 
Lob  Ai^lea  coanty. 

B.  J.  Dole  was  eonrlcted  forgery,  and  he 
appeals.  Affirmed. 

H.  T.  Gage,  Walter  Bcnrdwell,  and  W.  L 
Foley,  for  appellant  Atty.  Gen.  Fitzgerald, 
for  the  People, 


OAROUTTEl,  t.  The  defendant  has  been 
ecmvlcted  of  tbe  crime  of  forgery.  In  raising 
the  amount  of  a  check  from  f 2.60  to  V8B0,  and 
alao  forging  certain  Indonementa  tboeon,  with 
Intent  to  tefrand  the  State  lioan  &  Ttoat  Com- 
pany. Be  la  alao  charged  with  nttertng  fbe 
chet^  aa  forged,  with  Intent  to  defmvd  aald 
loan  and  trust  company. 

1.  The  demmrer  to  the  information  waa 
pnqiierly  orcrrdled,  and  likewise  the  objectlona 
to  Qie  admissitm  of  the  check  In  erldence. 
There  were  some  differencea  disclosed  between 
tbe  dieck  set  out  In  tbe  Information  and  tbe 
one  Introduced  In  evidence,  but  thoae  differ^ 
encea  were  slight,  and  In  no  degree  so  subatan- 
Ual  aa  to  Justify  the  rejection  of  ttw  check  In 
evidence  by  reason  of  the  variance. 

2.  The  defendant  testifled  In  his  own  behalf, 
and  esplalned  his  connection  with  the  clwck 
tv  atatlng  that  he  won  U  from  one  Adama  In 

GlP.-eo 

*Seversed  in  banc.  See 


a  game  of  cards  at  Loe  Angelea  dty.  He  fur* 
ther  testifled  that  he  waa  subsequently  arrested 
in  the  city  of  San  Francisco  for  tbe  crime 
here  charged.  Upon  cross-examination  he  waa 
asked  If  he  ever  stated  to  tbe  arresting  officer, 
or  to  the  officers  of  the  Los  Angelea  Jail,  who 
held  him  in  custody  subsequent  to  bis  arrest, 
that  he  obtained  the  check  from  Adams,  or  se- 
cured the  possession  of  it  in  the  manner  afore- 
said. To  this  line  of  cross-examlmitlou  de- 
fendant objected  upon  the  grounds  that  it  was 
an  invasion  of  his  constitutional  rights,  and 
also  not  proper  cross-exatnluatlon.  If  the 
questions  addressed  to  the  defendant  were 
proper  cross  examination,  then  certainly  no  vio- 
lation of  his  constitutional  rights  is  tiiown. 
The  lines  drawn  by  the  decisions  of  this  court, 
marking  tbe  limits  of  the  cross-examination  of 
a  defendant  when  he  goes  upon  the  witness 
stand,  are  not  clearly  defined.  Pen.  Code,  { 
1323,  declares  that  he  may  be  examined  as  to 
all  matters  about  which  he  waa  examined  in 
chief.  This  is  substantially  the  rule  of  cross- 
ezamlnatioo  as  to  other  witnesses.  In  Peo[de 
V,  Gallagher,  100  Cal.  475,  35  Pac.  80,  tbe  ques- 
tion here  presented  la  carefully  considered  by 
tbe  court;  and  upon  a  review  of  the  Oallfwnia 
cases  It  is  declared  that  any  question  that 
would  have  a  tendency  to  elicit  the  truth  from 
the  witness  as  to  the  matters  about  which  h« 
has  testified  in  chief,  or  anything  that  would 
explain,  limit,  modify,  or  destroy  tbe  force  of 
the  evidence  given  in  chief,  la  within  the  do- 
main of  pn^er  cioss-ezamlnatlon.  It  la  there 
declared  that  by  cross-examination  his  conduct 
may  be  shown  to  be  Inconsistent  with  hla 
statementa  made  upon  tbe  witness  fttand  In  his 
own  behalf,  and  the  negative  answers  of  tbe 
witness  to  the  questions  now  under  consld na- 
tion, to  some  degree  certainly,  indlcatod  etm- 
dnct  Inconsistent  with  tbe  evidence  be  bad 
given  In  bla  examinatton  In  d)3et.  It  mlfl^t  be 
said  that  die  evidence  of  bis  condoet  In  tbla 
regard  was  in  no  sense  conclusive  of  the  tact 
sought  to  be  eaubllahed  by  It,  but  ita  weight 
was  for  the  Jury  alone,  and  it  cannot  be  said 
that  it  was  BbKdntely  valudess  vpao  the  point 
towards  which  it  was  directed.  It  Is  declared 
In  the  Gallatfier  Case  that,  as  to  matters  tes- 
tifled to  1^  a  ^fendant  to  dilef,  ihe  doors  an 
opened  "for  tbe  most  searching  inveaUgatlon, 
by  eroas-enmlnation,  as  to  the  accuracy  ol 
his  teatlmouy.  as  foUy  aa  any  other  witness 
who  ml^  liave  ^ven  the  aame  testlnKmy*" 
Tested  by  this  rule,  the  cross-examination  fur- 
nished no  valid  ground  for  objection.  The 
case  of  People  v.  Elster  (GbL)  8  Pac.  SSI,  dted 
to  tbla  point  by  sroellant.  Is  not  authority,  fior 
tbe  reason  that  the  defendant  was  not  a  wit- 
ness In  hla  own  behalf. 

S.  Undw  objection,  a  witness  testifled  that 
he  possessed  knowledge  of  a  certain  fluid  that 
would  remove  Ink  marks  from  white  paper. 
Tbe  only  purpose  of  such  evidence  would  be  to 
show  that  this  check  could  have  been  raised 
from  92,00  to  ISCO.  The  fact  that  tbe  cbeck 
had  been  raised  from  the  smaller  to  the  larger 
amount  Is  practically  conceded  by  the  •videneej 
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that  Is,  there  la  clear  and  positive  evidence  to 
that  effect,  and  nothlug  whatever  to  the  con- 
trary.  Looking  at  tlie  testimony,  under  these 
conditions,  we  are  unable  to  see  how  the  evi- 
dence materially  strengthened  the  case  foi  the 
people.  But,  aside  from  this,  If  It  had  any 
effect  looking  to  the  establishment  of  a  ma- 
terial fact  In  the  case.  It  was  competent  and 
admissible.  If  It  had  no  such  effect,  then  it 
was  Immaterial,  and  certainly  entirely  harm- 
less. No  possible  injury  to  the  defendant  can 
be  Imagined  from  Its  admission,  conceding  it  to 
be  immaterial,  and  the  error  committed  would 
be  mere  abstract  error. 

4.  The  trial  judge  gave  the  Jury  the  follow- 
ing Instruction  as  to  the  law  of  the  case: 
"The  court  instructs  the  Jury  that  if  you  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  committed  the  of- 
fense charged  In  the  InformaUon,  or  aided, 
abetted,  or  assisted  any  other  person  or  per- 
sons to  commit  the  same,  then  you  should  find 
the  defendant  guilty."  There  is  no  evidence 
In  the  case  to  Justify  a  Jury  In  believing  be- 
yond a  reasonable  doubt  that  the  defendant 
aided,  abetted,  and  assisted  in  the  commla- 
Biott  ot  the  forgery.  Under  the  evidence  dis- 
closed tblB  record,  he  was  either  a  princi- 
pal or  not  gnil^p  and  for  that  reason  that 
portion  ot  the  Inatmction  bearing  upon  the  de- 
fendant as  an  accesscoy  should  not  have  been 
Bubmltted  to  the  Jury.  Again,  conceding  the 
iBBtmctlon  pertinent  to  the  facts  of  the  case, 
the  dlBjunctlve  conjunction  "or"  should  not 
have  been  used  between  the  verbs  "aid," 
"abet,"  and  "assist."  They  should  have  been 
Joined  by  the  conjunction  "and."  By  technic- 
al legal  construction,  a  person  may  assist  or 
aid  In  the  commission  of  a  crime,  and  still  be 
possessed  with  no  criminal  Intent,  and  tliere- 
f  ore  In  no  sense  an  accessory  to  the  crime. 
WhUe  most  probably  the  retb  "abet"  Imports 
crimhiaUty,  "aid"  and  "assist"  do  not  Yet 
It  was  said  In  People  t.  Bniggy,  93  Gal.  486, 
29  Pac.  26:  "The  practical  administration  of 
Justice  Bbould  not  be  defeated  by  a  too  rigid 
adherence  to  a  tiose  and  technical  analysis 
of  the  InsimctltHis  of  the  court  Instructions 
are  for  the  enlightenment  of  the  Jury  as  to 
the  law  of  the  case,  and  a  Jury  never  enters 
into  su<di  character  ot  analysis  In  constroing 
them."  And  we  are  satisfied  that  the  In- 
struction here  under  consideration  did  not 
mislead  the  Jury  to  defendant's  prejudice.  To 
the  ordinary  mind,  one  who  aids  or  as^ts 
In  the  commission  of  the  crime  ot  forgery  la 
guilty;  and  this  is  true  because  to  such  a 
mind  criminality  Is  Included  as  an  element  In 
the  act  of  the  party  aiding  or  assisting.  To 
the  ordinary  understanding,  it  would  seem 
that  as  a  person  could  not  commit  the  crime 
of  forgery  without  knowing  it  was  a  crime; 
neither  could  be  aid  or  assist  In  Its  commis- 
sl<m  without  being  aware  of  the  criminality 
of  his  acts. 

6.  The  court  also  Instmcted  the  Jury  as  foi* 
lom:  "Whan  weaker  evidence  Is  produced, 
wboi  In  the  power  of  the  party  to  produce 


higher.  It  is  presumed  that  the  higher  erl- 
deuce  would  be  adverse  if  It  had  bem  pro- 
duced." This  instruction  eml>odies  a  rery 
poor  attempt  to  express  the  principle  of  law 
of  prranmptlons  declared  in  subdivision  6,  f 
19C3,  Code  Civ.  Proc  This  subdivision  of  the 
section,  properly  quoted.  Is  as  follows:  "Thac 
higher  evidence  would  be  adverse  from  infe- 
rior being  produced."  It  will  be  observed 
that  the  adjective  "weaker"  Is  not  used  In  the 
subdivision,  and  we  are  hardly  prepared  to 
say  that  "weaker  evidence*'  and  "inferior  evi- 
dence" cover  the  same  ground.  Under  the 
evidence  In  this  case  we  find  no  demand  for 
the  giving  of  the  presumption  of  law  at- 
tempted to  be  declared  by  the  foregolniE  in- 
struction, even  if  it  be  conceded  to  be  a  prop- 
er principle  to  be  given  In  exceptional  crim- 
inal cases.  But,  again  applying  the  principle 
laid  down  in  the  Bruggy  Case,  we  see  no 
prejudicial  error,  llie  evidence  called  tor  no 
such  instruction.  By  the  record  it  is  nowhere 
disclosed  that  the  defendant  offered  "weaker" 
evidence  when  It  was  in  bis  power  to  im- 
duce  "higher"  evidence.  Hence  the  Juxwa. 
as  honest  men  of  average  intelligence,  coTdd 
not  have  been  misled  by  the  declaration  of  the 
court  In  this  regard.  There  being  no  facts  in 
the  case  tor  the  application  of  the  ^u^fde, 
we  feel  that  no  Injniy  resulted  to  defendant 
from  the  charge. 

6.  The  court  gave  the  Jury  the  following 
Instruction:  "Where  the  evidence  Is  entirely 
circumstantial,  yet  It  is  not  anSy  consistent 
with  the  guilt  of  the  defendant,  but  in  con- 
sistent with  any  other  rational  conclusion,  tlw 
law  makes  It  the  duty  of  the  Jury  to  convict, 
notwithstanding  such  evidence  may  not  be 
as  satisfactory  to  their  minds  as  the  direct 
testimony  ot  credible  eyewitnesses  would 
have  been."  In  view  of  the  fact  that  tlie 
evldoice  In  this  case  was  not  "entlr^  dr- 
comstantlal,"  but  very  largely  direct  and  poih 
Itlv^  the  &ctB  ot  the  case  did  not  Justify  the 
giving  of  this  Instruction.  Again,  the  distinc- 
tion attNupted  to  be  made  In  the  degree  of 
evidence  necessary  to  convict  In  cases  of  dr^ 
cumstantlal  evidence,  as  compared  to  cases  of 
positive  and  direct  evidence,  Is  not  satls&w- 
toiy  to  this  court.  While  the  general  princi- 
ple dedazed  hem  has  some  support  In  the 
case  of  People  v.  Unuiln,  84  CaL  201,  yt*  It 
has  been  looked  uptm  with  disfavw  hi  the  lat- 
er case  of  People  v.  Xk^kman,  72  Cal.  OSH,  14 
Pac  359.  The  better  practice  would  be  to 
retrain  entirely  from  declaring  any  such  dis- 
tinction In  InstmcUng  the  Jury  In  criminal 
cases.  Under  the  facta  of  this  ease,  fbK  er- 
ror Is  not  a  substsntlal  one. 

7.  By  a  diminution  of  the  record  vtxj  se- 
rious objections  to  certain  other  Instmctknis 
have  been  overcome;  and,  as  to  the  refusal  of 
the  court  to  ^ve  defendant's  instruction  No. 
10,  we  are  satisfied  the  subject-matter  thereof 
Is  fairly  covered  by  people's  Instruction  No. 
20.  There  are  many  other  grounds  relied  up- 
on for  a  reversal  ot  the  Jo^pmatt  and  a 
new  trtaL   We  have  examined  them  all  wltu 
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care,  and  hold  them  Inaufflclent  to  dfect  that 
result.    Judgment  and  order  affirmed. 

We  concur:  HARRISON,  J.;  VAN  FLEEO:, 

J. 

(US  G&i.  ns) 

FALLTRICK  T.  BULLIVAIi.    (Sac.  S53.) 
(Snpreme  Court  of  UiUfomia.  Jan.  18.  1886.) 

BoHtKM.  TWISTKn — Eh.BCTIO!(S— QlTALmOATIOm  OV 

VoTBRs — Contest. 

1.  In  a  proceeding  to  cooteet  an  election  of  a 
■chool  trustee,  under  the  provisions  of  the  Code 
of  Civil  Procedure  entitled,  "Of  Contesting 
Certain  ESectlons,"  the  contest  came  on  toe  trial 
on  Julj  8th;  and  on  the  following  day  the  courL 
on  its  own  motion,  continued  the  case  until 
July  14th,  without  objection,  after  consultation 
with  the  attorneys  of  both  parties.  The  trial 
was  concluded  on  the  14th,  without  objectioa  by 
eitber  party.  Code  CIt.  Proc.  §  1118.  requires 
the  court,  on  a  statement  of  contest  filed,  to  "or- 
der a  special  session,"  to  be  held  on  a  day 
named,  not  less  than  lO  days  nor  more  than  20 
days  from  lach  order,  to  determine  such  con- 
test. Code  CIt.  Proc.  S  1121,  provides  that  the 
court  must  meet  at  the  time  and  place  desiy- 
nated,  and  m&j  adjourn  from  day  to  day,  ana 
continue  the  trial,  before  its  commencement 
for  any  time,  not  exceeding  20  days,  "for  good 
cause  shown  by  either  party  upon  affidavit,  at 
the  costs  of  the  party  applying  for  such  con- 
tinuance." By  Const  art  6, 1  5,  and  Code  C&t. 
Proc.  a  73,  74,  the  superior  courts  are  always 
open,  the  intervals  in  which  no  business  Is  trans* 
acted  being  regarded  as  recesses;  and  by  "ses- 
sions" ia  meant  the  time  during  which  the 
court  is  in  fact  engaged  in  business  as  a  court 
Hdd  that,  under  the  constitution  and  said  stat- 
utes, the  court  did  not  lose  jurisdiction  of  the 
cause  by  said  adjournment. 

2.  Under  Pol.  Code,  S  1083.  as  amended  by 
St  1893,  p.  124,  providing  that  the  names  of 
all  voters  shall  be  enrolled  on  the  county  regis- 
ter 15  days  prior  to  the  election;  Pol.  Code,  i 
1598,  providing  that  every  qualified  elector  of 
the  county  who  has  resided  in  the  district  for  30 
days  next  preceding  an  election  may  vote  at  an 
election  for  school  trustees;  and  Pol.  Code,  § 
1083,  prescribing  the  qnalifieatim  of  voters  "at 
any  and  all  Sections  held  within  the  county, 
city,  town,  or  district  within  which  such  elector 
resides," — the  votes  of  persons  for  a  school  trus- 
tee, whose  names  were  not  enrolled  on  the  regis- 
ter of  the  county,  could  not  be  counted. 

CommlBsloners'  dedslon.  Department  2. 
Appeal  from  superior  court,  Sacramento 
county;  A.  P.  Catltn,  Judge. 

Action  by  Edward  Falltrick  against  P. 
SalllTan  to  contest  an  election  for  school 
trustee.  Judgment  was  rendered  for  de- 
fendant, from  which  plaintiff  appeals.  Re- 
versed. 

HoU  &  Dunn,  for  appellant  C  T.  Jones 
and  O.  P.  Kearney,  for  respondent 

HAYNDS,  0.  Plaintiff,  an  elector,  contest- 
ed the  election  of  defendant  to  the  office  of 
trustee  of  American  River  school  district. 
In  the  county  of  Sacramento^  and  sought  to 
have  It  adjudged  that  B.  Feraut  was  elected 
to  said  office.  The  defendant  had  Judgment, 
and  plaintiff  appeals  therefrom.  The  evi- 
dence Is  brought  up  by  bill  of  exceptions. 

^lifs  proceeding  was  brought  under  the 
provisions  of  the  Code  of  ClvO  Procedure 


entitled,  "Of  Contesting  Certain  BlecUona.- 
The  bill  of  exceptions  shows  that  said  con- 
test came  on  regularly  for  trial  on  July  8, 
1896,  and  the  trial  was  proceeded  with  on 
that  day  and  the  day  following,  when  the 
court  on  its  own  motion,  continued  the  fur- 
ther hearing  of  the  case  until  July  14th;  that 
no  motion  or  affidavit  for  such  eontlnuance 
was  made  by  rither  party;  that  it  was  made 
without  objection,  after  consultation  with 
the  attorneys  of  both  parties,  and  to  a  day 
agreeable  to  them,  and  was  made  because 
of  another  engagement  of  the  court  and 
the  trial  was  proceeded  with  and  concluded 
on  the  14th  without  objection  or  exception 
by  either  party;  and  it  Is  now  contended 
by  respondent  that  the  court  lost  jurisdic- 
tion of  the  cause  by  said  adjournment  Sec- 
tion lllS,  Code  Civ.  Proc,  requires  the  court, 
upon  the  statement  of  contest  being  filed,  to 
"order  a  special  session"  of  the  court  to  be 
held  on  a  day  named,  not  less  than  10  nor 
more  than  20  days  from  the  date  of  such  or- 
der, to  hear  and  determine  such  contest 
Section  11^1,  Code  Civ.  Proc,  is  as  follows: 
"The  court  must  meet  at  the  time  and  place 
designated,  to  determine  such  contested  elec- 
tion, and  shall  have  aU  the  powers  necessary 
to  the  determination  thereof.  It  may  ad- 
Jonrn  from  day  to  day  until  such  trial  Is 
ended,  and  may  also  continue  the  trial,  be- 
fore its  commencement,  for  any  time  not  ex- 
ceeding twenty  days,  for  good  cause  shown 
by  either  party  upon  afUdavlt,  at  the  cost 
of  the  party  applying  for  such  continuance." 
In  support  of  bis  contention,  respondent 
cites  Keller  v.  Chapman,  34  Cal.  640;  Nor- 
wood V.  Kenfield,  Id.  332;  English  v.  Dick- 
ey, 128  Ind.  174,  27  N.  E.  495;  and  McCrary. 
Elect  S  421,  In  Keller  v.  Chapman,  after 
the  trial  had  progressed  for  two  days  the 
court,  on  contestant's  motion,  and  against 
defendant's  objection,  adjourned  further 
proceedings  therein  for  seven  days.  The 
grounds  upon  which  the  continuance  was 
granted  do  not  appear.  The  court  said; 
"The  summary  nature  of  the  proceeding  Is 
Inconsistent  with  the  exercise  of  the  general 
discretionary  power  of  granting  continu- 
ances possessed  by  courts  In  civil  actions. 
The  expression  of  the  particular  mode  and 
time  of  continuance  is  conclusive  of  all  non- 
enumerated  modes  and  times.  The  continu- 
ance from  theOthof  themonth, when  thecase 
was  on  trial,  to  the  13th  of  the  same  month, 
against  the  objections  of  the  respondent 
and  without  an  affidavit  showing  cause,  was 
unauthorized,  and  operates  as  a  discontinu- 
ance of  the  proceeding."  The  court  was 
there  dealing  with  the  question  of  "the  gen- 
eral discretionary  power  of  the  court  to 
grant  continuances"  where  no  cause  was 
shown  by  affidavit,  aud  held  that  no  such 
power  existed,  except  as  to  the  continuances 
provided  for  in  the  statute.  Here  the  con- 
tinuance was  not  made  at  the  instance  of 
either  party,  but  was  made  by  the  court  be- 
cause of  another  engagement  "of  the  courts'* 
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and  withont  objectlov  from  either  party.  It 
was  not,  as  we  miiBt  assume,  another  en- 
gagement of  the  Honorable  A.  P.  CatUn,  as 
an  Individual,  but  of  the  court;  and  we  are 
bound  to  assume  that  It  was  ImperatlTe,  and 
fully  Justified  the  continuance,  if  a  continu- 
ance coold  be  ordered,  for  any  cause,  other- 
wise than  from  day  to  day.  The  next  case 
cited  (Norwood  t.  Kenfleld)  biTolved  a  radi- 
cally different  qnesUon.  Under  the  Judicial 
system  Oien  prcTaillng,  there  were  "terms" 
of  court,  and  except  during  the  terms  there 
was  no  court,  and  the  Judge  could  perform 
no  Judicial  act  except  those  authorised  by 
statute.  In  that  case,  after  the  order  fixing 
the  day  for  the  special  term,  the  Judge,  in 
vacation,  and  before  the  day  fixed  for  the 
commencement  of  the  special  term,  con- 
tinued the  trial  to  a  later  day,  on  whlA  day 
the  ^fendant  a^eared,  and  objected  to  the 
Jurisdiction  of  the  court  upon  the  ground 
that  the  county  Jndge  had  no  authority  at 
chambers  to  make  the  order  continuing  the 
case.  Ibis  obJecUon  was  orermled.  The 
supreme  court  hdd  that  "there  was  no  term 
in  existence  at  which  a  trial  could  be  had, 
and  the  whole  proceeding  was  a  nullity"; 
that  the  court  did  not  meet  at  the  time  desig- 
nated, and  until  the  special  term  commenced 
there  was  no  power  to  order  the  case  ad- 
journed to  another  day.  The  question  as  to 
the  power  of  the  court  to  adjourn  the  hear- 
ing aft«:  the  trial  commenced  was  not  in- 
TolTed.  In  the  case  now  before  us  no  ques- 
tion arises  as  to  "terms"  of  court,  nor  as  to 
the  constant  existence  of  the  court  By  the 
provisions  of  the  constitution  the  superior 
courts  are  always  open,  the  intervals  In 
which  no  business  is  transacted  being  re- 
garded as  recesses:  and  by  "sessions"  Is 
meant  the  time  during  which  the  court  Is  in 
fact  engaged  In  business  as  a  court  Const 
art  6.  f  5;  Code  Civ.  Froc.  H  78>  74;  and  In 
re  Gannon,  69  Cal.  544,  646, 11  Pac.  24a  And 
accordingly  section  1118,  Code  Civ.  Proc, 
directs  that  "the  superior  court"  (not  the 
Judge)  "shall  order  a  special  session  of  such 
court  tx>  be  held,"  etc.  The  "court,"  there- 
fore, did  not  cease  to  exist,  as  such,  by  the 
continuance  of  the  cause,  leaving  only  the 
question  as  to  whether  the  court  lost  Juris- 
diction of  the  cose  ;  In  other  words,  wheth- 
er the  court,  Its  existence  as  a  court  being 
unaCtected,  can,  for  sufficient  cause,  adjourn 
the  bearing,  after  It  Is  commenced,  other- 
wise than  from  day  to  day.  The  statute  con- 
templates a  prompt  and  speedy  determina- 
tion of  election  contests;  but  It  cannot  be 
presumed  that  the  legislature  Intended  that 
under  no  circumstances,  however  essential 
to  the  administration  of  Justice,  and  es- 
pecially In  a  matter  In  which  the  public  as 
well  as  the  parties  have  an  Interest,  could 
an  adjournment  be  had  otherwise  than  from 
day  to  day.  Contingencies  might  be  readily 
imagined  where,  without  the  fault  of  the 
court  or  of  either  party,  an  interruption  of 
several  days  would  be  unavoidable.  The 
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case  of  liord  v.  Dunster,  T9  Gal.  477,  4S8, 
21  Pac.  805,  Is  an  iUustratlon,  though  there 
the  continuance  was  asked  on  December 
31st  to  January  2d,  which  was  In  effect  but 
one  day,  the  first  l>elng  a  holiday.  The  pur- 
pose  for  which  the  continuance  was  asked, 
the  showing  made  In  support  of  It,  the  fact 
that  the  motion  was  made  after  the  submis- 
sion of  the  case,  though  before  the  decision 
was  announced,  and  the  spirit  and  scope  of 
the  dedsion,  all  tend  strongly  to  support  my 
conclusion  In  this  case  that  the  court  did  not 
lose  Jurisdiction.  The  facts  in  JjotH  v.  Dun- 
ster, in  my  Judgment,  would  have  required 
the  same  Judgment  in  this  court  U  ttte  time 
required  to  produce  the  witnesses  had  made 
a  longer  continuance  necessary.  In  this 
case  we  are  Justified  in  assuming  that  the 
prior  engagements  of  the  court  were  at  the 
least  as  Imperative  as  the  requirements  of 
the  statute  under  consideration,  and  that  it 
was  not  intended  that  where  the  Inability 
of  the  court  to  proceed  with  the  case  makes 
a  continuance  for  several  days  necessary, 
the  court  should  lose  Jurisdiction.  The  stat- 
ute declares  that  the  court  "shall  have  all 
the  powers  necessary  to  the  determination 
theveof."  Code  Civ.  Proc  1 1121.  See,  also, 
the  concluding  paragraph  oil  Minor  v.  Kid- 
der, 43  Cal.  237,  238. 

Appellant  contends  that  the  Jodgmoit 
should  be  reversed  because  the  evidence  fs  la- 
sufficient  to  Justify  certain  findings.  Tlie 
court  found  that  48  votes  were  cast  and 
counted  for  the  defendant,  P.  Snlllvan,  and 
that  42  votes  were  cast  uid  counted  tm  B. 
Feraut,  and  that  no  Illegal  votes  were  cast  toe 
Sullivan,  and  confirmed  bis  dectioo.  Appe- 
lant contends  that  the  evidence  shows  that 
Domtnico  Sorroc<»,  Baffdo  Cassello,  Julian 
Feraut,  John  Indeilcum,  and  W.  J.  Donahue 
voted  at  said  election  for  Sullivan,  and  that 
none  of  them  were  entitled  to  vote.  That 
each  of  said  five  persons  voted  Is  not  question- 
ed, but  respondent  contends  that  there  la  a 
conflict  in  the  evidence  as  to  the  parson  for 
whom  they  voted.  We  see  no  conflict,  how- 
ever. Xnderkum  identified  his  ballot,  and  it 
bore  Sullivan's  name,  and  was  counted  for 
him.  The  printed  tickets  all  bore  Sullivan's 
name,  and  were  red  or  pink  in  color.  Fer- 
aut's  tickets  were  written  on  common  white 
paper.  The  evidence  is  satisfactory  and  un- 
contradicted that  none  but  white  tickets  were 
voted  for  Feraut,  and  that  all  red  tickets  were 
voted  for  Sullivan,  and  In  addition  some  white 
ones;  and  there  was  positive  testimony  that 
each  of  the  five  voted  a  red  ticket,  and  no 
witness  testified  to  the  contrary.  IndeAnm 
and  Donahue  were  baOi  examined  as  wit- 
nesses on  the  part  of  the  defendant,  bvt  no 
effort  was  made  to  show  that  th^  did  not 
vote  for  Sullivan.  The  ground  upon  which 
appellant  claims  they  were  not  entiUed  to 
vote  is  that  they  were  not  enrolled  oa  the 
great  register  of  voters  IB  days  before  the 
election.  As  to  this  fact  sls<^  there  Is  no 
controversy.   Section  1083  of  the  Political 
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Code,  as  It  stood  before  the  amendmeat  of 
189S,  stmpJy  required  that  the  name  of  tbe 
Toter  "aball  be  enrolled  on  the  great  register 
of  the  county."  This  proTislon  was  amended 
Id  1868  by  adding  the  words,  "fifteen  days 
prior  to  an  election."  Bt.  1893,  p.  124.  Un- 
dw  tie  title,  "Election  for  School  Trustees," 
PoL  Oode,  S  1598,  provides:  "Every  qualified 
elector  of  the  county,  who  has  resided  In  the 
district  for  thirty  days  next  preceding  an  elec- 
tion, may  vote  thereat"  Under  these  provi- 
sions It  Is  clear  that,  If  the  five  persona  above 
named  were  not  qualified  electors  of  the  coun- 
ty, they  were  not  entitled  to  vote  for  school 
trustee,  enrollment  on  thp  great  register  fif- 
teen days  before  an  Section  being  essential.  But 
It  Is  claimed  by  respondent  that  section  1600, 
Pol.  Code,  modifies  this  requirement  as  to 
registration.  That  section  prescribes  the  oath 
to  be  administered  to  a  person  whose  rlglit  to 
vote  for  school  trustees  Is  challenged,  and,  as 
to  registration,  provides  as  follows:  "And 
that  your  name  Is  on  the  great  register  of 
this  county."  And  said  section  furthor  pro- 
vides: "If  he  takes  the  oath  prescribed  In 
this  section,  bis  vote  must  be  received,  other- 
wise his  vote  must  be  rejected."  This  section, 
as  It  now  stands,  was  enacted  In  X880,  and 
has  not  been  amended  to  conform  to  section 
1083  as  amended  In  1883,  and  which  pre' 
scribes  the  qualifications  of  voters  "at  ai^ 
and  all  elections  held  within  the  county,  city, 
town  or  district  within  which  such  elector 
resides";  and  all  the  qualifications  specified 
In  that  section,  Including  that  of  enrollment 
on  the  great  register  16  days  before  an  elec- 
tion, are  Imported  into  section  ISdS,  relating 
to  the  election  of  school  trustees.  Bat  sec- 
tion 1600,  prescribing  the  oath  to  be  taken  by 
a  person  whose  vote  Is  challenged,  does  not 
determine  the  legality  of  a  vote  cast  by  one 
who  has  taken  the  oath.  It  prescribes  a 
summary  mode  of  determining  whether  the 
vote  shall  be  received,  and  does  not  deter- 
mine Its  legality  for  any  other  purpose,  else 
one  who  had  willfully,  and  for  a  fraudulent 
purpose,  sworn  falsely,  would  thereby  become 
In  effect  a  legal  voter,  and  no  contest  against 
one  elected  by  such  votes  could  possibly  suc- 
ceed. There  Is  no  provision  of  the  statute 
giving  the  oath  any  other  effect  than  that  of 
determining  the  duty  of  the  board  to  rec^e 
the  vote.  Though  the  challenger  may  know 
that  the  oath  Is  false,  and  be  able  to  prove  It 
at  the  time,  the  vote  must  nevertheless 
be  received,  as  otherwise  the  whole  time  of 
the  ttoard  might  be  occupied  with  trials  of 
challenges,  and  qoaUfled  voters  be  thereby  de- 
prived of  all  opportunity  to  vote. 

Respondent  calls  attention  to  the  fact  that 
this  election  was  held  on  June  5,  1896;  that 
on  May  29th,  nine  days  before  the  election, 
the  board  of  supervisors  canceled  the  great 
register;  that  these  five  persons  were  rci^ister- 
ed  between  the  Ist  and  4th  of  June,— and  ar- 
gues that,  if  appellant's  contention  is  sound, 
there  were  no  qualified  electors  in  the  district 
at  the  time  the  election  was  held.   There  Is 


nothing  Is  this  contention.  It  la  true,  tfie 
-county  clerk  testified  that  the  great  roister 
was  "canceled"  on  May  27th,  but  he  evident- 
ly testified  to  a  mere  conclusion  of  law.  The 
statute  makes  no  provision  for  canceling  the 
old  register  before  commencing  a  new  one. 
Section  1004,  Pol.  Code  (St.  1895,  p.  228),  pro- 
vides, among  other  things,  that.  In  those  coun- 
ties where  registration  Is  not  required  pre- 
vious to  each  general  election,  a  new  and  com- 
plete registration  of  the  voters  of  such  coun- 
ties shall  be  made  "when  required  by  the 
board  of  supervisors.  •  •  *  Such  regis- 
tratlon  shall  commence  one  hundred  and  six- 
ty days  before  a  general  election  and  contin- 
ue for  aeventy-hve  days  thence  next  ensuing, 
when  said  registration  shall  cease."  School 
trustees  are  required  to  be  elected  annually 
on  the  first  Friday  in  June,  and  it  is  obvious 
that  the  old  register  must  remain  for  all  pur- 
poses required  by  law  l>efore  the  completion 
of  the  new  register,  and  the  board  of  super- 
visors have  no  authority  to  declare  it  cancd- 
ed  before  the  registration  Is  completed.  It 
should  be  added  that  the  five  persons  alleged 
to  have  voted  Illegally  for  respondent  were 
not  enrolled  upon  the  great  register  alleged 
to  have  been  cancded,  and  tb&t  Oassello'a 
name  was  not  in  fact  enrolled  upon  the  reg- 
ister at  any  time;  the  clerk  having  subse- 
quently refused  to  enter  It,  upon  the  ground 
that  he  was  not  qualified,  though  he  gave 
him  a  certificate  of  registration  at  the  time 
of  his  application  to  register.  But  the  only 
certificate  authorized  by  tbe  statute  Is  a  "cer- 
tified copy  of  the  entries  upon  the  great  reg- 
later  relating  to  such  party."  PtO.  OoOe,  I 
1107. 

One  ballot  was  cast  upon  which  tbe  name 
of  P.  Sullivan  was  printed,  and  the  name 
"John  Inderkum"  was  written  In  ink  about 
an  Inch  below  the  printed  name,  which  was 
not  erased.  This  ballot  was  counted  for  Sul- 
livan by  the  election  board,  and  also  by  the 
court.  The  evidence  shows  that  this  ballot 
was  cast  by  Inderkum,  and,  as  he  was  not 
entitled  to  vote,  for  want  of  timely  registra- 
tion, what  construction  the  law  would  place 
upon  such  ballot  ueed  not  be  considered.  Tbe 
Judgment  should  be  reversed,  and  the  cause 
remajuded  for  further  proceedings. 

We  concur:  OHXBMAH,  a;  BRITT,  C, 

PER  OURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  Is  reversed, 
and  the  cause  r»nanded  for  further  proceed- 
higs. 


IRVINB  V.  PERBT  et  aL  (S.  F.  669.) 

(Supreme  Court  of  Oalifomia.  Jan.  17,  1806.) 

Modlflcatlos  of  former  Judgment  For 
former  opinion,  see  51  Pac.  544. 

PER  CURIAM.  The  Judgment  heretofore 
rendered  herein  is  modified  by  adding  there- 
to a  direction  to  tbe  superior  court  to  lu^ 
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ther  modify  Its  Jodsment  by  dlrectlnff  that 
lot  10  named  In  tlie  "slxtli"  parcel  of  land 
to  be  Bold  by  the  sheriff  Bhull  be  sold  for  at 
least  tbe  sum  of  9890.74.  instead  of  $814.02, 
and  tliat  this  sum  of  ¥880.74  shall  be  applied 
to  the  payment  of  the  amonnt  due  the  plain- 
tiff, leaving  tbe  amount  received  from  the 
Mies  of  other  property  after  so  applying 
said  sum  of  9800.74  to  the  plalntifTs  claim 
to  be  apportioned  to  the  payment  of  the 
other  mortgages. 


lU  CbL  SM 

HOlOg  Ton  GARE  OF  THE  INEBRIATE 
T,  CITY  AND  COUNTY  OP  SAN 
FRANCISCO.   (S.  F.  613.) 
(Supreme  Oourt  of  California.  Jan.  S,  1896.) 
DmcATinN— loBMTiTT  or  Deockiptioits— Appeal 

— GHROK — TiTLB  BT  PkBSCHIPTIO:*. 

1.  The  city  of  San  Francisco  duly  dedicated 
by  map  a  certain  lot  owuod  by  it  to  the  public 
use,  as  a  "Home  of  Inebriates."  Afterwards 
the  legislature  enacted  St  18C&-70,  p.  58G,  |  7, 
which  confirmed  the  title  In  a  corporation  known 
as  the  "Home  for  the  Care  ot  tbe  Inebriate,"  and 
vested  the  title  of  tbe  city  and  county  in  such 
corporation  forever.  Edd,  that  tbe  latter  cor- 
poration acquired  no  title  to  said  lot  under  said 
dedication  or  under  said  statute. 

2.  Upon  an  aippeal  from  a  jud^nnent,  error 
must  be  affirmatively  shown,  in  order  to  justify 
its  reversal;  otherwise  all  presumptions  neces- 
aary  therefor  wiU  be  invoked  in  support  of  the 
judgment. 

3.  Title  by  prescription  cannot  be  acquired  to 
a  lot  which  had  theretofore  been  dedicated  to 
public  use. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  C.  B. 
Hebbard,  Judge. 

Action  by  the  Home  for  the  Care  of  the  Ine- 
briate (a  corporation)  against  city  and  coun- 
ty of  San  Francisco  to  quiet  title  to  a  lot  of 
land.  Judgment  was  rendered  for  defendant, 
from  which  plaintiff  wpealed.  Affirmed. 

Sawyer  &  Burnett,  for  appellant  H.  T. 
Creswell,  for  respondent. 

HARRISON,  7.  The  plalntltT  claims  to  be 
the  owner  of  a  lot  of  land  within  the  bounda- 
ries of  the  city  and  county  of  San  Francisco, 
and  brought  this  action  against  the  defend- 
ant to  quiet  Its  title  Qiereto.  The  defendant 
denied  the  plaintiff's  r\gbt  to  the  land,  and 
alleged  Itself  to  be  the  owner  of  the  land,  and 
asked  a  judgment  quieting  Its  title  tfa«eto 
as  against  the  plaintiff.  Judgment  was  ren- 
dered in  favor  of  the  defendant,  and  tbe 
plaintiff  has  ai^cUed. 

The  land  In  question  Is  within  that  portion 
of  the  corporate  limits  of  San  Francisco  which 
Is  embraced  within  the  terms  of  the  act  of 
congress  of  Marcli  8,  1S06  (14  Stat.  4).  By 
thait  act  eongrenis  granted  to  tbe  city  Its  Inter- 
est In  the  lands  therein  described,  and  eou- 
flrmed  the  dty'a  claim  thereto,  upon  tbe  trust 
that  tbe  portion  thereof  not  previously  grant- 
ed to  the  dty,  and  which  Indndes  the  land 
In  question,  should  be  conveyed  by  tbe  dty 
li>  patties  in  bona  fide,  actual  possession 
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thereof  at  the  date  of  the  act  u  n^ht  be 
prescribed  by  the  legislature  of  the  state  of 
California,  "except  such  parcels  thereof  as 
may  be  reserved  and  set  apart  by  wdinance 
of  said  dty  t<x  pnbllc  uses."  After  the  pas- 
sage of  this  ad  the  board  of  supervteors  of 
San  Francisco  adopted  an  ordinance  for  the 
purpose  of  carrying  Its  provisions  Into  effect, 
commonly  called  "Order  No.  800,"  and  this 
ordinance  was  ratified  and  coi^rmed  li^  tbe 
legislature  March  27,  1868  (St  1867-^  p. 
370).  By  this  onUnance  It  was  provided  that 
the  board  of  supervisors  should  adopt  a  plan 
for  the  subdivision  of  the  land  Into  blocks 
and  lots,  and  should  select  and  set  apart  fbr 
public  uses  such  lots  and  poiHons  of  said 
land  as  it  might  deem  necessary,  and  ahonld 
cause  a  map  to  be  prepared  according  to  tlils 
plan,  upon  which  "shall  be  designated  tlie 
loits  and  portions  of  land  set  apart  for  puUle 
uses,  and  the  particular  nae  for  which  eadi 
lot  or  portion  of  land  ahall  hare  bem  set 
apart,"  and  that  upon  the  adoption  of  sold 
map  the  portions  of  land  designated  thereon 
for  any  public  purpose  "shall  be  deemed  ab- 
solutely dedicated  as  such."  A  map  was 
thereupon  prepared  and  adopted  tiy  tbe  board 
of  supervisors,  upon  which  the  lot  of  land 
described  in  the  complaint  herein  was  desig- 
nated as  having  been  set  apart  tor  "Ucnne  of 
Inebriates";  and  on  December  7,  1808,  tbe 
committee  on  outside  lands  rc^mrted  to  the 
board  of  supervisors  that  this  lot  was  reserv- 
ed tor  tbe  "Home  of  Inebriates,"  and  on  the 
same  day  the  board  of  supervisors  confirmed 
and  adopted  this  report.  By  these  proceed- 
ings the  lot  of  land  described  In  the  com- 
plaint was  reserved  by  the  city  and  dedicated 
to  public  use.  As  the  plaintiff  Is  a  private 
corporation,  without  any  of  the  elements  ot  a 
public  agency,  these  proceedings  did  not  un- 
der tbe  principles  declared  In  California  A£ad- 
emy  of  Sciences  v.  City  and  County  of  San 
Francisco,  107  Cal.  334.  40  Pac.  426,  confer 
upon  It  any  right  In  tbe  land,  w  to  its  pos- 
session. 

The  plaintiff,  however,  dlsclalnw  any  right 
by  virtue  of  the  proceedings  under  order  No. 
800,  but  contends  that  the  tltie  to  the  lot  was 
vested  In  it  by  virtue  of  sedlon  7  of  an  act 
of  the  legislature  approved  April  1,  1870  (St 
18«0-70,  p.  586).  This  section  Is  as  follows: 
"Tbo  tltte  to  the  lot  set  apart  by  the  board 
of  supervisors  of  San  Francisco  or  a  comndt- 
tee  of  said  board,  to  and  for  the  corporation 
known  as  the  'Home  for  the  Care  of  the  Ine- 
briate,' is  hereby  confirmed  to  said  corpora, 
tlon;  and  the  title  of  said  city  and  county 
In  and  to  said  lot  Is  vested  in  said  corporation 
toreyer,**  The  lot  described  in  the  complaint 
herein  Is  not  however,  described  In  the  act 
of  1870,  nor  does  it  appear  from  the  record 
herein  that  any  lot  was  ever  set  apart  to  the 
I^alntiff  by  the  board  of  supervisors,  and  It 
Is  aaly  by  inference  tliat  It  can  be  Claimed 
that  the  lot  of  land  set  apart  for  "Home  ot 
Inebriates"  was  ever  Intended  for  tbe  plaln- 
,  tiff.   The  superior  court  has  found  that  the 
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lot  of  laud  described  lb  the  complaint  is  the 
same  which  was  reserved  tor  the  use  of 
"Home  of  Inebriates,"  but  It  has  not  found 
that  any  lot  was  set  apart  for  the  plaintiff, 
or  that  the  plaintiff  was  the  beneficiary  for 
which  such  reservation  was  intended.  It 
cannot  be  assumed  that  the  lot  of  land  set 
apart  for  the  use  of  "Home  of  Inebriates" 
was  intended  for  the  plaintiff,  or  that  "Home 
of  Inebriates"  Is  a  corporation,  or  is  the  same 
ors^anlzatlon  as  "Home  for  the  Care  of  the 
Inebriate."  If  any  presumption  Is  to  be  in- 
dulged, it  would  be  to  the  contrary;  for  aside 
from  the  want  of  identic  In  the  names.  In- 
asmuch as  the  board  of  siqierTlsora  could  set 
apart  the  land  for  only  public  uses,  there  can 
be  no  preemnption  that  It  set  apart  the  lot 
In  question  fOr  the  private  Tise  of  the  plaintiff. 
Upon  an  appeal  fr«n  a  Judgment,  error  must 
be  affirmatively  shown  In  order  to  justify  Ita 
reversal;  otherwise,  all  inresnmptlons  neces- 
sary therefor  will  be  Invoked  In  ai^iport  of 
the  judgment.  As  It  waa  necessary  for  the 
plaintiff  to  show  that  it  was  the  beneficiary 
intended  the  board  of  sopervlflora  for  the 
lot  In  question,  the  tbllure  of  the  court  to 
make  such  finding  auttaorlzea  the  presump- 
tloQ  that  there  was  no  evidence  before  It 
from  which  such  finding  could  be  made.  It 
la  unneceBsary,  thereftwe,  to  detnmlne  wheth- 
er the  legislature  had  the  power  to  vest  In  the 
plaintiff  the  title  to  the  lot  In  question. 

The  idalntiff  acquired  no  title  to  the  land  by 
Tlrtne  of  the  statute  of  limitations,  l^e 
court  has  made  no  finding  of  fact  in  support 
ct  this  claim,  and  It  does  not  iq>pear  that 
the  plaintiff  offered  any  evidence  authorizing 
such  finding.  The  finding  that  the  tdalntlff 
has  had  possession  of  the  lot  since  the  pas- 
sage of  the  aforesaid  act  of  1870  Is  of  no 
avail,  In  view  of  the  other  findings  to  the 
effect  that  the  lot  had  been  dedicated  to 
pnUlc  use.  The  lot  was  thereby  withdrawn 
from  commerce,  and  title  thereto  could  not 
be  acquired  by  prescription.  Board  v.  Mar- 
.  tin,  92  Cal.  200.  28  Pac.  700.  The  judgment 
la  affirmed. 

We  concur:  BEIATTT,  0.  J.;  TAN  FLEiElT. 

J. 


1»  Cal.  SIS 

In  re  TRBSCONY'S  ESTATE.   (S.  P.  754.) 
{Supreme  Court  of  California.  Jan.  11,  1808.) 

DSOBBB    OF    DiflTRIBCTIOK— COLLATBHAL  AtTAOK. 

Under  Code  Civ.  Proc.  §  1666.  providing 
that  a  decree  of  diBtribution  of  an  estate  is  con- 
clnsive  as  to  the  parties,  unless  reversed  or 
modified  on  appeal^  such  a  decree  cannot  be 
collaterallT  attacked  on  the  gronnd  that  it  rec- 
<«nlzed  illegal  testamentary  trusts  as  valid. 

Department  1.  Appeal  from  superior  court, 
Monterey  county;  N.  A.  Dom,  Judge. 

Accounting  1^  Julius  A.  Trescony  and  oth- 
ers, trustees  for  Anita  Christal  and  another. 
From  an  order  overruling  their  objections, 
Anita  Christal  and  others  appeal.  Affirmed. 


Plenon  ft  Mitchell,  for  ^^ellantB.  CT.  A. 
Dougherty,  B.  F.  Lleb,  and  Alexander  & 
Dougherty,  for  reqnndrats. 

HARRISON,  J.  Albert  Trescony,  by  his 
last  will  and  testament,  disposed  ot  his  estate 
to  various  devisees;  and  on  April  2,  1804,  at 
the  close  of  the  admlniatratkm  of  his  estate,  a 
decree  of  distribution  was  made,  dtetrlbutlng 
the  estate  in  accordance  vrlth  tbe  terms  of  the 
wIB.  By  this  decree  one>thlrd  of  the  estate 
was  distributed  tn  the  respondents  herein,  aa 
trustees,  upon  certain  trusts  expressed  therein, 
for  the  appellants,  who  are  two  nUnor  children 
of  a  deceased  daughter  of  the  testator;  and 
the  other  two-tiilrds  of  t2ie  estate  were  dis- 
'tributed  to  other  benefldaries  under  tbe  wlU. 
After  the  entry  of  this  decree  of  distribution, 
certain  distributees  C(»nmenced  an  action 
against  the  others,  including  tbe  respondents 
and  the  appellants.  In  the  superior  court  of  the 
conirty  of  Monterey,  for  the  partition  of  the 
real  estate  according  to  their  respective  rights; 
and  in  that  action  an  hiterlocutoiy  decree  was 
entered  Novembo'  26,  1804,  determhilng  the 
rights  of  the  respective  parties  in  tbe  land, 
and  directing  partition  In  accordance  there- 
with, and  appointing  referees  to  make  such 
partition.  August  24,  1805,  the  referees  filed 
with  the  court  a  report  -of  th^  proceedings 
for  such  partition,  and  the  court  thereafter, 
August  28, 1805.  confirmed  thdr  repori,  and  oa 
the  same  day  made  and  entered  its  .decree  par- 
tittonlng  the  land  in  accordance  therewith.  By 
this  decree,  certain  specific  portions  of  the  land 
were  allotted  and  set  apart  in  severalty  to  the 
respondents  herein,  as  trustees,  for  the  use  and 
benefit  of  the  appellants,  upon  the  trusts  which 
were  named  In  the  will  of  the  decedent,  and 
other  specific  portk>ns  of  the  land  were  aUotted 
to  the  other  parties  to  the  action.  November 
0,  1895,  the  respondents  filed  with  the  supe- 
rior court,  for  Its  approval  and  allowance,  an 
account  of  their  management  of  the  trust  pn^ 
erty;  and  at  the  hearing  thereof,  oo  the  day 
fixed  by  the  court,  objection  to  its  allowance 
was  filed  on  behalf  of  tb»  aK>ellanta,  on  the 
ground  that  the  account  purports  to  account 
for  oily  one-thkd  of  the  estate  of  the  testator, 
whereas,  under  his  last  w\a  and  testament, 
and  the  decree  itf  distribution,  the  re^ndcnta 
took  the  entire  estate  of  the  testator  as  trustees 
for  the  benefit  of  the  appeliants:  the  aigu- 
mcnt  in  support  of  the  objection  being  tbat 
the  trusts  created  by  the  will  for  the  othex 
two-thirds  of  the  estate  are  void,  as  being  In 
restrahit  of  allenaUon,  and  therefore  the  plain- 
tiffs became  enUQed  to  the  whcde  of  the  estate, 
and  Eihould  account  therefor.  The  court  over- 
ruled the  objections,  and  made  Its  order  set- 
tling the  account  as  presented,  from  which 
the  mlnm-s  have  appealed. 

The  decree  of  distribution  waa  a  judicial  con- 
struction of  the  will  of  the  decedent,  and  a  de- 
termination by  the  court  as  well  of  the  persons 
who  were  entitled  to  his  estate,  aa  of  the  pro- 
portions or  parts  to  which  each  of  those  per- 
sons were  entitled,  and  was  "conclusive  as  to 
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tlie  rights  of  hdn,  l^tees  or  dsriseea,  sub- 
ject only  to  be  rererBed,  set  aside  or  modified 
on  appeal"  Code  Oiv.  Proc.  1 1066.  The  wUl 
of  the  testator  was  erldence  before  the  court 
when  it  was  called  upon  to  determine  bow  the 
estate  should  be  distributed;  but,  upon  the  en- 
try of  the  decree  of  distrtlniUon,  that  decree 
became  the  measure  of  the  rights  of  the  par- 
ties Interested  In  the  estate,  and  the  will  was 
entitled  to  no  farther  consideration  for  that 
purpose,  except  upon  a  direct  aifpeeil  from  that 
decree.  If,  in  making  the  decree,  the  court 
erredt  either  In  matter  of  fact,  or  In  the  api^- 
catlon  of  the  law  to  the  facts  before  1^  the 
decree,  imless  appealed  from,  was  a  conduslTC 
determination  of  the  matters  determined,  and 
Is  not  sabjeet  to  collateral  attack.  Estate  of 
HtaidEley,  68  CaL  618;  Daly  Fennle,  86  Cal. 
552,  25  Pac.  07;  WlUtam  HIU  Go.  t.  Lawler, 
116  CaL  350, 48  Pac  828;  Crew  T.  Pratt  (Cal.) 
Bl  Pac.  44;  Qoldtree  t.  AUiaon.  Id.  661;  Goad 
T.  Montgomery,  Id.  ^1.  As  no  app^  was 
taken  from  the  decree  of  dlBtritratlMi  in  the  es- 
tate of  Albert  Tresoony,  that  decree  becanra 
conclusive  as  to  the  rights  of  the  parties  to  the 
estate  distributed.  Shren  if  It  be  conceded  that 
the  trusts  created  by  the  vriH  were  In  restraint 
of  alienation,  contrary  to  the  pxdtIsImis  at  the 
statntes  upon  that  subject,  tbe  decree  tst  dis- 
tribution Is  not  fbr  that  reason  to  be  disre- 
garded. Daly  T.  Pamie,  vapn;  Grew  t.  Z^tt, 
Bupca.  In  the  proceedings  for  a  partition  of 
this  land,  subsequently  brought  in  the  su- 
perior court,  that  court  had  Jurisdiction  of  all 
the  parties  dalmtng  an  Interest  therein,  and 
Its  Jndgmoit  allotting  different  portions  of 
the  land  in  severalty  to  the  aeveral  parties  be- 
fore tt  was  also  a  determhiatlon  ot  the  rights 
of  those  parties  to  any  portion  of  tbe  trsct; 
and.  no  appeal  havli^  been  taken  from  this 
Judgment,  It  also  became  otmdusl-TO  of  their 
rights.  As  it  Is  not  claimed  that  ttie  account 
reod^ed  by  the  respondents  does  not  embrace 
all  the  estate  allotted  by  this  decree  to  th«n 
In  ^st  for  tbe  appellants,  the  objections  to  the 
account  were  properly  orermled  by  the  court 
The  order  Is  affirmed. 

We  concur:  GAROUTTE.  7.;  VAN  FLEBT, 


119  Cal.  470 

AINSWORTH  T.  BANK  OF  CALIFORNIA. 
(S.  F.  947.) 

(Supreme  Court  of  Califontia.  Dec.  30,  1807.) 

Coi;ST«RCLJiiM— Actios  bv  EsrcuTOit. 
In  an  action  by  au  executor  n^ninst  a  bank 
for  money  had  on  deposit  by  tpstator,  the  bank 
can  counterclaim  for  tbe  amount  of  testator's 
note  hold  by  it,  which  matured  before  com- 
mencement of  the  action,  though  not  till  after 
testator's  death;  Code  CIt.  Proc.  §  437,  iirovid- 
ing  that  a  defendant  may  answer  by  "a  state- 
ment of  any  new  matter  constituting  a  defpiise 
or  counterclaim";  and  section  438  doclarins 
that  the  counterclaim  mentioned  in  Kection  4.';7 
mu»t  be  "one  exifiting  in  favor  uf  drreuUmit  and 
against  a  plaintiff,  between  whnni  a  several 
judgment  might  be  hnd  in  the  action,  anil  nris- 
mg  out  of  one  of  the  foUowiog  cauites  of  action; 


•  •  •  In  an  action  •  •  •  on  contract;  any 
other  cause  of  action  *  *  ♦  on  contra-t  and 
existing  at  the  cunimencemont  of  the  actitin"; 
and  section  440  providing  that  *'when  cross  de- 
mands buve  existed  between  persons  under  such 
circumstances  that,  if  one  hiad  brought  an  ac- 
tion against  the  other,  a  counterclaim  could 
have  been  set  up.  the  two  demands  shall  be 
deemed  compensated,  bo  far  as  they  equal  each 
other,  and  ueitlier  on  be  deprived  thereof  ^ 
the  assignment  or  death  of  the  other." 

Commissioners'  decision.  D^artment  2:  Ap- 
peal from  superior  court,  Alameda  county;  W. 
EL  Greene,  Judge. 

Actko  by  Mai^ret  Sutton  Alnsworth,  exec- 
utrix, against  the  Bank  of  California.  From  a 
Judgment  for  plalntUE,  defqitont  aH>eala.  Re- 
versed. 

Jas.  M.  Allen,  for  appellant.  Rodgers  ft  Pat- 
erson  and  Darls  &  HOI,  tor  respondent. 

GtnPMAN,  0.  The  fkcts  are  admitted,  and 
found  to  be  as  foUows:  September  27,  1895, 
George  J.  Alnsworth,  plalntllTs  testatw,  exe- 
cuted his  note  to  the  Bank  of  California  for 
$10,000,  paj^ble  December  26,  1S99.  He  was 
a  ctistomer  of  tbe  bank,  and  at  hla  deatb,  Oc- 
tober 20, 1896,  had  on  deposit  there  to  his  cred- 
it the  sum  of  95,974.23^  On  December  26, 
189S  (the  day  the  noto  matured),  the  baidc. 
without  the  consent  of  respondent,  ap^ied  this 
sum  on  the  note.  On  December  SO.  1896,  let- 
ters tratamentary  were  Issued  to  respondent  by 
the  superior  court  of  ai*wiai<a  oonnty.  Feb- 
ruary 17,  180%  respondoit  inesoited  her 
check  for  said  deposit  to  tbe  bank,  and  de- 
manded payment,  which  was  refused.  Febru- 
ary 21,  1800,  tbe  bank  presented  Its  claim  on 
said  note  therdn,  crediting  It  with  said  sum 
of  $5,074.53,  wUch  dalm  was  rejected  tm 
March  3d.  On  March  0,  1880,  plalntifT  com- 
mence her  action  to  recover  the  sum  so  de- 
posited. In  Its  answer  the  bank  set  up  its  lue- 
sented  claim,  and  claimed  the  right  to  use  It  aa 
a  counterclaim,  under  sections  437,  438,  Code 
CSt.  Proc.,  and  also  the  right  to  apply  said  de- 
posit on  said  noto  by  virtue  of  Ite  banker's  Uen, 
and  also  that  the  two  debts— the  note  and  said 
deposit  of  $5,974.53— should  be  deemed  cmn- 
pcnsated,  so  far  as  they  equal  each  other,  un- 
der section  440,  Id.  There  Is  no  finding  or  eri- 
dence  as  to  the  solvency  or  Insolvency  of  the 
estete.  The  court  denied  the  right  of  defend- 
ant to  use  the  note  as  a  counterclaim,  or  to 
apply  the  said  sum  of  $3,974.53  on  the  note, 
and  denied  the  right  to  sudi  "compensation." 
Judgment  was  g^ven  for  plaintiff  for  ^,074.53, 
and  for  defendant  for  $10,000  and  Interest, 
payable  in  due  course  of  administration.  Tbe 
appeal  Is  from  the  Judgment,  and  comes  here 
on  bill  of  exceptions. 

Under  section  437  a  defoidant  may  answer 
by  "(2)  a  statement  of  any  new  matter  consti- 
tuting a  defense  or  counterclaim.  •  •  A 
counterclaim  is.  by  section  438,  defined  to  be 
"one  existing  in  favor  of  defendant  and  against 
a  plaintiff,  bet^vccn  whom  a  several  Judgment 
mitfht  be  had  In  tlie  actkm,  and  arising  out 
of  one  of  the  following  causes  of  action: 

*  *   *        In  an  action  arising  upon  coa- 
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tract;  any  other  cause  of  acUon  arising  also- 
upon  contract  and  existing  at  the  commence- 
ment of  the  action."  Counsel  for  plaintiff 
make  an  Ingenious  argument  to  the  effect  that 
these  sections  simply  prescribe  a  rule  for  plead- 
ing counterclaims,  how  to  plead  them,  and 
what  qualities  they  must  [>os8es8  In  order  that 
they  may  be  pleaded,  but  leaves  the  question 
entirely  open  "as  to  what  counterclaims  are, 
and  what  are  not,  claims  upon  which  a  aev- 
eral  Judgment  might  be  tiad  In  the  action."  It 
]a  true  that  section  438  says  that  the  counter- 
claim mentlOD^  in  section  437  must  possess 
certain  elements;  but  It  goes  further,  we 
think,  and  defines  what  a  counterclaim  Is,  as 
well  a»  when  it  may  be  pleaded.  The  section 
practically  says  that  a  counterclaim  is  defined 
to  be  what  the  section  says  may  be  pleaded  as 
such.  It  lb  suggested  by  respondent  that  a 
rule  which  would  allow  this  counterclaim 
would  In  many  cases  take  assets  out  of  ad- 
ministration, through  proceedings  In  which 
other  creditors  could  not  be  heard,  would  pay 
one  creditor  to  the  exclusion  of  others,  would 
render  inoperative  provisions  for  the  tempo- 
rary support  of  the  family  of  the  deceased,  to 
which  all  debts  are  postponed;  and  therefore 
the  rule  cannot  be  sound.  Citing  Bltzpatrlck 
T.  Brady,  6  Hill,  5S1;  Lelper  v.  Levis,  15  Serg. 
&  R.  108;  Jordan  v.  Bant,  74  N.  T.  467. 

Bespondent  makes  the  point,  also,  that  the 
counterclaim  should  be  rejected  for  want  of 
mutuality,  grounding  the  objection  upon  the 
fact  that  the  note  of  deceased  was  not  due 
when  he  died,  and  that  nothing  ever  did  be- 
come due  from  him;  that  plaintiff  sued  as  ex- 
ecutrix, In  her  representative  capacity,  for  a 
debt  due  the  deceased  at  his  death,  and  her 
title  and  right  of  action  are  to  be  considered 
as  of  that  date,  as  Is  also  the  right  of  defend- 
ant to  set  up  the  counterclaim,  at  which  time 
nothing  was  due  defendant, — citing  Patterson 
T.  Patterson,  59  N.  T.  574.  The  contention  Is 
that  If  A.  owes  B.  $1,000  upon  a  promissory 
note,  and  B.  owes  A.  a  like  sum  on  a  promis- 
sory note,  both  due  on  the  same  day  In  the 
future,  and  A.  meanwhile  dies,  A.'b  adminis- 
trator may  sue  and  recover  when  B.'s  note  to 
A.  matures,  but  B.  cannot  plead  A.'s  note  by 
way  of  counterclaim,  because  B.  now  owes 
the  estate,  and  not  A.,  and  there  Is  no  mutu- 
ality, because  a  right  of  action  on  A.'s  note  did 
not  accrue  in  A.*s  lifetime.  Such  Is  the  ap- 
parent reasoning  of  Patterson  v.  Patterson, 
lupra,  and  also  of  Jordan  v.  Bank,  74  N.  Y. 
474,  cited  by  respondent.  In  the  case  cited 
from  6  HiU.  the  pro  rata  distribution  of  an  es- 
tate was  not  a  question.  The  case  Is  not  in 
point.  The  case  In  15  Serp.  &  R.  lOR,  was  de- 
cided upon  the  construction  given  to  the  act  of 
17Q4,  then  In  force  in  the  state  of  Pennsylva- 
nia ;  and  the  question  was  as  to  the  right  of  a 
Judgment  creditor  of  an  Insolvent  estate  gain- 
ing a  priority  over  other  Judgment  creditors 
by  taking  out  and  levying  a  fieri  facias  which 
related  to  a  day  prior  to  the  hitestate's  death, 
rhe  case  does  not  seem  to  throw  any  light  on 


this  case.  In  Patterson  r.  Patterson,  plaintiff, 
as  executrix,  brought  suit  to  foreclose  a  mort- 
gage executed  by  defendant  to  plaintiff's  tes- 
tator given  to  secure  a  promise  In  the  nature  of 
an  annuity,  which  by  its  terms  was  made  to 
depend  upon  the  testator's  death,  aud  was  pay- 
able to  his  executrix  or  admlnlsti-atrlx  after 
his  death.  Defendant  set  up  as  coiaiterclalm  a 
claim  for  rent  due  him  from  the  testator  at 
the  time  of  hia  decease.  It  was  said  there  was 
no  mutuality,  and  the  set-off  was  disallowed. 
The  case  follows  the  construction  given  by  the 
E^ugllsh  courts  to  the  statute  of  2  Geo.  II.  c. 
22,  to  which  the  New  Tork  statute  was  sim- 
ilar. The  decision  Is  well  considered,  and  was 
followed  in  Jordan  v.  Bank.  The  statute  of 
New  York  <2  Rev.  St.  p.  355,  §  23)  reads:  "In 
suits  brought  by  executors,  etc.,  demands  ex- 
isting against  their  testators,  etc,  and  belong- 
ing to  the  defendant  at  the  time  of  their  death, 
may  be  set  off  by  the  defendant  In  the  same 
manner  as  If  the  action  bad  been  brought  by 
and  In  the  name  of  the  deceased."  The  case 
of  Patterson  v.  Patterson  does  not  necessarily 
support  respondent,  although,  as  Interpreted  in 
Jordan  v.  Bank,  it  may  be  so  applied.  In  this 
latter  case  the  relation  of  the  claims  of  the 
parties  was  the  reverse  of  Patterson  v.  Patter- 
son. Jordan  sued  as  administratrix  on  a  de- 
mand owned  by  the  Intestate  in  his  lifetime, 
and  due  and  payable  to  him  then,  while  the 
promissory  note  which  defendant  sought  to  set 
off,  though  owned  by  It  In  the  lifetime  of  the 
Intestate,  was  not  due  and  payable  until  after 
his  death.  It  was  held  that  for  a  demand  to 
be  set  off  against  an  executor  or  administra- 
tor in  an  action  brought  by  him,  It  must  have 
been  due  and  payable  from  the  decedent  In  his 
lifetime.  We  think  that  the  provisions  of  our 
section  438,  Code  Civ.  Froc.,  read  with  section 
440,  are  different  from  the  New  York  statute. 
The  clause,  "any  other  cause  of  action  arising 
upon  contract,  and  existing  at  the  commence- 
ment of  the  action"  (section  438,  subd.  2),  is 
not  In  the  New  York  statute.  Section  440 
provides  that  "when  cross  demands  have  ex- 
isted between  persons  under  such  circumstan- 
ces tliat  If  one  had  brought  an  action  against 
the  other  a  counterclaim  could  hare  been  set 
up,  the  two  demands  shall  be  deemed  compen- 
sated, so  far  as  they  equal  each  other,  and  nei- 
ther can  be  deprived  of  the  benefit  thereof  by 
the  assignment  or  death  of  the  other."  Our 
statute  of  set-off,  we  think,  relates  to  the  situ- 
ation of  the  parties  "at  the  commencement  of 
the  action,"  and  the  death  of  one  of  the  par- 
ties to  the  demand,  though  such  death  occur 
before  the  maturity  of  the  demand,  will  not 
change  the  relative  rights  of  the  parties  In 
pleading  a  counterclaim,  or  In  compensating 
the  claims  so  far  as  they  equal  each  other, 
provided  the  set-off  be  due  when  the  action  Is 
commenced. 

In  New  Hampshire  and  Massachusetts  the 
statutes  were  said  to  be  substantially  the  same 
as  the  statute  of  Geo.  II.  In  both  these  otates 
the  rule  contended  for  by  appellant  was  sub- 
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talned.  In  Mattfaewaon  t.  Bank,  46  N.  H.  104. 
where  the  qnestton  vaa  examined,  and  the  rule 
as  hi  McDonald  r.  Webster,  2  Mass.  488,  and 
Blgdow  T.  Ftdger,  2  Bfetc.  (Mass.)  2S6,  was 
followed,  a  clear  disthictlon  Is  drawn  between 
debts  or  demands  to  and  from  executors  In 
tbeir  own  right,  "and  those  where  the  transac- 
tions were  whtdly  betweoi  the  deceased  and 
the  adTove  par^  In  the  lifetime  of  the  former, 
bnt  the  contingent  dahns  have  become  abso- 
Inte,  and  the  claims  not  dne  have  become  pay- 
able after  the  decease.  •  •  *"  Bald  the 
conrt:  "We  are  unaUe  to  see  why  audi  de- 
mands should  not  be  set  off  agahist  an  admbi- 
Istrator  when  they  become  absolute  and  pi^- 
flUe.**  We  cannot  assoit  to  the  doctrine  that 
our  statute  does  not  apply  because  the  cross 
demand  of  the  bank  was  not  due  when  plahi- 
tltrs  testate  died.  It  was  dne  when  action 
was  brought  Bank  t.  day  (Oal.)  Ki  Fbc  876. 
Tha  debt  existed  at  his  death.  Section  61 
of  the  Indiana  Code  (2  Ber.  St  1876.  p.  M) 
reads  ahnost  as  our  section  440,  supra.  There 
Is  no  substentlal  difference.  In  Conrery  t. 
Langdon,  60  Ind.  311,  the  New  y<nk  cases  and 
the  New  York  statnte  supra  were  considered, 
and  It  was  said;  "The  cross  demand  must 
have  been  an  existing  demand  against  the  tes- 
tator or  Intestate  at  his  death.  It  is  not  nec- 
essary that  the  cross  demand  thus  existing 
should  have  become  due  at  the  time  of  the  tes- 
tator's death.  It  Is  suffldent  If  It  become  dae 
and  payable  In  tbne  to  be  pleaded  as  a  K/t-tM 
In  the  same  manner  as  If  the  testator  or  Intes- 
tate had  lived  to  bring  t3ie  actlim."  See.  also, 
Wat  Set-off,  H  34,  97;  Bawaon  t.  Copland, 
3  Barb.  Gh.  166  (Umlted  and  dlstingnlshed  In 
Patterson  T.  Patterson,  supra);  Mattheweon  t. 
Bank,  supra:  SkWes  v.  Honstm,  110  Pa.  St. 
255,  2  AtL  30;  Byles,  Bills,  B81,  and  note  8; 
Temple  r.  Scott,  3  Mhm.  410  (GIL  806).  It  Is 
laid  down  as  the  rale  tn  2  Woerner,  Adm'n, 
398,  EDpported  by  cases  tbere  dted.  that,  where 
the  defendant  and  deceased  had  mutual  deal- 
ings, the  Judgment  can  be  only  for  the  differ^ 
ence  between  the  claims  of  the  creditor  and 
the  decedent;  and  ttils  Is  thoe  said  to  be  true, 
wheUier  the  debts  are  payable  simultaneously, 
or  the  one  In  pnesentl  and  the  other  In  futuro. 

The  claim  of  respondent  that  by  the  death 
of  plaintiff's  testator  the  demand  passed  eo 
Instnnte  to  his  representatlTes,  and  took  date 
by  relation  to  the  date  of  the  testator's  death. 
Is  correct  only  to  this  extent:  that  It  passed 
subject  to  any  right  of  set-off  or  counter^ 
claim  In  appellant,  fllie  demand  was  not  an 
asset  of  the  estate.  In  the  sense  dalmed, 
end  to  the  exdnslon  of  appellant's  right  of 
setoff.  As  was  said  In  Richardson  t.  Par^ 
ker.2  Swan,  529:  "The  notes  and  accounts 
of  the  deceased  are  not  assets.  If  tbey  hare 
been  discharged  by  payment,  the  creation  of 
adverse  accounts,  or  otherwise.  It  Is  only 
what  remains  after  all  Just  settlements  with 
the  debtor  of  the  estate  which  goes  hito  the 
funds  for  distribution."  See  I>1nnell  v.  Nes- 
blt;  16  B.  Mon.  SSI,  and  Ely  v.  Horlne,  S 


Dana,  308,  therein  referred  to.  Bee.  also. 
Ford  T.  niomton,  8  Leigh,  606.  That  the 
tlUe  of  the  administrator  to  the  assets  of 
the  estate  takes  effect  by  relation,  from  the 
Intestate's  deatii,  respondent  dtes  Babco<^ 
r.  Booth,  2  HIU.  ISL  In  that  case  the  gen- 
eral rule  was  stated  to  be  that  the  admin- 
istrator can  only  maintain  awdi  <dalms  as 
the  testator  or  Intestate  might  have  anceess- 
fnUy  userted  If  living.  An  exertion  to 
the  mle  was  found  In  the  case  dted.  how- 
ever, where  fte  deceased  ms  a  firandnlent 
vendor,  who  remained  In  possession  until  his 
death;  and  as  to  his  creditors  the  sale  was 
held  void  against  the  fraudulent  vendee,  who 
took  the  property  from  the  posscsston  of  the 
widow  after  her  huslHuid  died.  We  do  not 
think  the  ease  before  us  would  be  an  excep- 
tion to  the  general  rule  as  above  stated,  or 
that  the  creditors  of  the  estate  would  stand 
in  any  better  position  than  the  testator  would 
himself  have  stood  In,  had  he  lived,  and  had 
drawn  his  check  after  his  note  was  doe. 
and  had  been  refused  payment  Under  our 
Code  provisions  as  to  claims  against  estates 
of  deceased  persons.  It  is  compulsory  upon 
the  claimant  to  present  his  dalm  under  oath 
stating  all  offsets  and  credits.  Without  do- 
ing this  he  cannot  maintain  an  action,  or  be 
paid  his  dalm.  The  purpose  of  the  law, 
we  think,  la  to  ascertain  the  balance  exist- 
ing, and  to  give  to  both  the  dalmant  and 
the  estate  the  benefit  of  all  Just  offsets, 
whether  the  estete  be  solvent  or  insolvent 
As  vras  said  in  Aldrich  v.  Campbell,  4  Oray. 
284:  "Hie  settlemmts  with  sadi  estates  tln- 
sidvent]  are  final,  and  all  mutual  d^nands 
are  to  be  balanced.  Claims  not  liquidated, 
and  debts  absolutely  due,  though  payable  In 
the  future,  are  to  be  included.  The  balance 
found  upon  sudi  adjustment  la  the  only  debt 
remaining.  In  the  case  of  an  Insolvent  es- 
tate of  one  deceased,  all  dalms  existing  at 
Uie  time  of  the  death  are  to  be  set  ctf."  If 
this  is  sound  law  In  the  case  at  Insolvent  es- 
tates,—and  we  think  It  Isr-lt  certainly  must 
be  80  If  the  estate  be  stdvent,  for  no  barm 
can  come  to  any  one  by  applying  the  rule 
In  the  latter  case.  We  find  nothing  In  the 
sections  of  ttie  Code  of  Civil  Procedure  cited 
by  respondent  In  conflict  with  this  view  of 
the  matter.  The  inventory  required  to  be 
made  by  the  administrator  or  aecutor  by 
sections  1443-1446,  and  the  dn^  Imposed 
section  1581  to  take  bato  his  possession  all 
the  estate,  etc,  and  to  collect  all  debts  due 
to  decedent,  etc.,  caanot  affect  the  Hghte  of 
creditors  of  the  deceased,  or  change  their  r^ 
lations  In  respect  of  mutual  obligations. 

The  view  we  have  token  of  the  case  makes 
It  unnecessary  to  decide  whether  the  appel- 
lant had  a  right  to  apply  the  depoalt  1^  vir- 
tue of  the  banker's  lien  claimed  by  It.  We 
think  the  court  below  erred  In  Its  condu- 
Blons.  and  advise  that  Its  Judgment  be  re- 
versed, and  that  Judgment  be  ordered  tot 
defendant,  payable  In  due  course  of  admln- 
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Istration,  for  the  amount  of  Ha  note  and  In- 
terest, less  the  amount  of  said  deposit  credit- 
ed as  of  tbe  date  of  Decenil>er  28,  1805,  tbe 
date  when  indorsed  on  said  note. 

We  concur:    HAYNES.  O.;  SBABLS,  a 

FtBR  CURIAM.  For  tbe  reasons  given  In 
the  foregoing  opinion  the  judgment  is  revers- 
ed, and  tbe  Judgment  ordered  for  defendant, 
payable  In  due  course  of  administration,  for 
the  amount  of  its  note  and  Interest,  less  the 
amount  of  said  deposit  credited  as  of  the 
date  of  Decemtwr  26,  18&5»  the  date  when 
Indorsed  on  Bald  note. 


lu  cai.  aw 

LBB  T.  MURPH7  et  al.    (Sac  285.) 

{Supreme  Court  of  California.   Jan.  18,  189S.> 

AfPEAL— OBJRGTIOK8  NOT  MaRB  BbLOW. 

Objections  to  the  sufflciencr  of  an  answer 
will  not  tie  considered  on  appeal,  it  not  made  in 
the  court  below. 

Pedtim  for  rehearing.  Dented, 
for  formor  (Opinion,  see  61  Pac.  6tt. 

BEATTT,  C.  T.  Confessedly,  this  la  a  hard 
case.  The  defendant,  upon  a  technical  objec- 
tion to  the  record  of  a  mortgage,  defeats  a  just 
claim.  Plaintiff  therefore  urges  In  her  peU* 
tlon  for  a  rehearing  that  the  court  should  have 
noticed  and  sustained  her  technical  objection 
to  the  suGBclency  of  the  answer  to  raise  an  Is- 
sue as  to  the  recording  of  the  mortgage.  It 
may  be  that  the  denial  In  the  answer  Is  Insuf- 
flclent  In  this  pftrtlcalar,  but  the  findings  of 
the  superior  court,  and  the  statement  of  the 
■  case,  show  that  the  trial  was  conducted  upon 
the  theory  that  the  recording  of  the  mortgage 
was  In  Issue;  and,  as  we  have  frequently  held. 
It  Is  too  late  to  raise  such  an  objection  for  the 
first  time  In  this  court:  The  objection  to  the 
statement  upon  the  ground  that  It  contains 
no  specifications  of  particulars  In  which  the 
findings  are  unsupported  by  the  evidence  la 
Immaterial,  even  If  well  founded,  because  the 
findings  of  the  court  estahUsh  that  the  nK^- 
gage  was  not  recorded.  A  rehearing  must  be 
denied. 


i»  Cai.  m 

PEOPLE  T.  ELLIOTT.   (Ct.  292.) 
(Supreme  Court  of  California.    Jan.  15,  1898.) 
CrimisiIi  Law— Evidbnob  op  Otheb  Ofpbxsbs 

— iNBTRtXTIOSB. 

1.  In  a  criminal  prosecution,  for  enttcinir  into 
a  house  an  unmarned  female  of  previous  chaste 
character,  and  under  the  age  of  18  years,  for 
the  purpose  of  prostitution,  it  is  error  to  permit 
other  young  girls  to  testify  tliat  defendant  had 
asked  each  of  them  to  go  to  her  house  for  the 
same  purpose. 

2.  iDstructions  idven  in  substance  need  not 
be  repeated  on  request. 

Department  1.  Appeal  from  superior  court, 
Sacramento  county;  A.  C.  Blnkson,  Judge. 
Cal.Rep.  4»-62  P.— 47 


Annie  Elliott  was  convicted  of  entlcfi^  an 
unmarrted  female  under  age  of  18,  of  previous 
chaste  character,  into  her  house  for  the  pur 
pose  of  prosUtution.  and  appealed.  Judgment 
reversed. 

Charles  T.  Huf^es,  for  appellant  Attj.  Gen. 
Fitzgerald,  for  the  People. 

PER  CURIAM.  An  Information  filed 
against  the  defendant  charged  that  in  May, 
1896,  she  did  "willfully,  unlawfully,  and 
feloniously  Inveigle  and  entice  Into  a  certain 
house  In  Sacramento  city,  county  of  Sacramen- 
to, state  of  California,  one  Daisy  McCarty,  who 
then  and  there  was  an  unmarried  fmale  of 
previous  chaste  character,  and  under  the  age 
of  eighteen  years,  to  wit,  of  the  age  of  twelve 
years,  for  the  purpose  of  prostitution,  and  to 
have  Illicit  carnal  connection  with  men."  The 
case  was  trted,  and  defendant  was  found 
guilty.  She  moved  for  a  new  trial,  which  was 
denied;  and  thereupon  judgment  was  entered 
that  she  be  punished  by  Imprisonment  In  the 
state  prison  at  San  Quentin  for  the  tam  of 
fire  years,  and  pay  a  fine  of  fl.OOO.  From 
that  judgment  and  the  order  denying  her  mo- 
tlon  for  a  new  trial  she  has  appealed.  The 
statute  (section  266,  Pen.  Code)  provides : 
"Every  person  who  inveigles  or  entices  any 
unmarried  female,  of  previous  chaste  charac- 
ter, under  the  age  of  eighteen  years.  Into  any 
house  of  111-ftme  or  of  assignation,  or  else- 
where, for  the  purpose  of  prostitution,  or  to 
have  illicit  carnal  connection  wlQi  any  man," 
is  punishable,  etc.  The  evidence  introduced 
by  the  prosecution  was  quite  sufficient  to  show 
that  Daisy  MoCarty  was  onmarrled,  was  of 
previous  (^ste  character,  was  <mly  12  years 
cid,  and  was  enticed  tuy  defendant  Into  her 
own  house  for  the  purpose  of  havii^  illicit 
carnal  connection  with  m^  and  did  have  such 
connection.  It  Is  true  there  was  a  conflict 
in  the  evidence  as  to  her  previous  chaste  char- 
acter, but  that  was  a  question  for  tlie  jury, 
who  saw  and  heard  all  the  witnesses.  There 
was  no  error  in  striking  out  the  answers  of  the 
witness  Wagner  as  to  what  he  judged  from 
what  he  saw.  l^ree  other  youi%  girls  were 
called  as  witnesses  by  the  prosecution,  and, 
over  the  objection  of  defendant,  were  per- 
mitted to  testify  that  defendant,  had  asked  each 
of  them  to  go  to  her  house  to  have  illicit  in- 
tercourse with  men.  This  character  of  evi- 
dence was  erroneously  admitted.  People  v. 
Stewart,  83  Cai.  174,  24  Pac.  722.  While  there 
are  exceptions  to  the  general  rule  excluding 
evidence  as  to  other  offenses,  this  case  Is  not 
within  those  exceptions.  It  comes  squarely 
within  the  rule.  The  Instructions  given  by  the 
court  covered  the  whole  case,  and  stated  the 
law  correctly.  There  was  no  error  In  refus- 
ing to  give  certain  Instructions  asked  by  de- 
fendant, as  the  law  stated  therein  was  sul>- 
stantlally  and  in  effect  given  In  other  instruc- 
tions. The  rule  Is  well  settled  that  Instruc- 
tions given  In  substance  need  not  be  repeatnl. 
Pet^e  T.  Madden.  K  CaL  521,  18  Pac.  40^: 
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People  V.  Doane,  77  Gal.  SOO,  20  Pac.  S4;  Peo- 
ple T.  O'Brien,  78  CaL  41,  20  Pac.  359;  People 
T.  Adams.  86  Oal.  232,  24  Pac.  628;  The 
jodgD^t  and  order  are  rereraed,  and  caose 
remanded  tot  a  new  triaL 


(UB  CM.  BOS) 

HORTON  T.  CITT  OP  LOS  ANOELES  et  aL 

(L.  A.  483.)> 
(Snpreme  Court  of  California.   Jan.  17,  1808.) 
Rbpbu  of  Statotb— Etfect. 

1.  Since  Act  March  23,  1803  (St  1803,  p. 
288),  nnder  which  proposals  for  the  sale  of  a 
telephone  franchise  had  been  invited,  was  8U- 

Serseded  by  Act  March  13,  1S&7  (St  1897.  p. 
36),  repealing  all  acts  incoiiBistent  with  it  and 
ceatted  to  exist  when  the  latter  act  went  into 
effect  the  proceedings  Instituted  under  the  for- 
mer act  coald  not  be  carried  to  a  conclusion  un- 
der the  latter. 

2,  Where  the  decision  of  the  questions  raised 
on  appeal  would  aabBerre  no  porpose  In  relation 
thereto,  and  could  not  avail  appeUanti  bat  might 
lead  to  further  litigation,  the  appeal  will  be 
dismissed. 

Commissioners'  decision.  Department  1. 
A^teal  from  superior  court,  Loi  Angelea  coun- 
ty; Lucien  Shaw,  Jadge. 

Action  by  B.  L.  Horton  against  the  city  of 
Lob  Angeles  and  others.  From  an  order  dis- 
■olTlng  an  loj  unction,  jdalntlfl  appeals.  Ap- 
peal dismissed. 

R.  li.  Hortxm,  In  pro.  per.  W.  B.  Dunn 
(Oraves.  Omelveny  &  Sbanklln,  of  counsel), 
for  nqtondfflits. 

OHIPMAN,  a  Plaintiff  brought  this  ac- 
tion to  restrain  defttidants  from  taking  any 
further  steps  under  a  notice  of  sale  of  a  cer- 
tain telephone  franchise.  The  city  council  of 
Ixw  Angeles  bad  Inrlted  proposals  for  the 
sale  of  a  telephone  franchise  nnder  Act  March 
23,  1893  (8t  1883,  p.  288).  Under  the  notice, 
the  tenders  of  prop<»als  were  to  be  opened  on 
March  10,  1867.  On  Uiat  day  plaintiff  filed 
his  complaint  and  obtained  a  temporary  In- 
junction, as  prayed  for.  An  act  of  the  legis- 
lature was  passed  March  IS.  1897  (St  1897, 
p.  186),  repealing  all  acta  Inconsistent  with  it 
and  this  act  went  Into  effect  May  12,  1897. 
This  act  In  effect  superseded  the  act  of  March 
23,  1893,  and  this  latter  act  ceased  to  exist 
after  Ifay  11,  1897.  Any  proceedings  taken 
under  the  act  of  1883  to  sell  any  franchise, 
contemplated  the  act  conld  not  be  carried 
to  a  conclusion  after  May  11th,  but  would  be- 
come functus  officio  after  that  day.  Proceed- 
ings b^nn  under  the  act  of  1803  conld  not  be 
perfected  or  completed  under  the  act  of  1897. 
This  being  the  situation,  defendants  applied 
at  once,  on  May  10th,  after  the  restraining  or- 
der Issued,  to  have  It  dissolved,  and  the  court 
shortened  the  time  for  hearing  the  motion  to 
8:30  o'clock  a.  m.,  May  llth,  and  at  the  hear- 
ing granted  the  motion  to  dissolve  the  injunc- 
tion. The  result  of  tbis  order  was  to  leave 
the  city  council  free  to  act  What  it  did  In 
the  matter  Is  not  disclosed,  except  by  respond- 
ents' brtef,  of  which  me,  ct  course,  cannot 
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take  notlea.  Whatever  may  be  the  fact  It  Is 
obvious  that  by  deciding  tbe  questlona  now 
before  tis  no  purpose  can  be  subserved;  bat 
to  do  so  might  lead  to  tbe  result  of  suggest- 
ing. If  not  promoting,  farther  Utigatton  in  the 
matter.  The  notice  of  appeal  was  aored 
Jtily  8,  1897,  nearly  two  months  after  tbe  act 
of  1897  went  Into  operation,  and  tbe  act  of 
1893  had  ceased  to  be  law.  No  order  that 
this  court  can  now  make  In  the  premises 
conld  possibly  avail  appellant  If  the  coun- 
cil granted  the  franchise  on  May  llth,  It 
could  not  help  appellant  now  to  restore  the 
temporary  Injunction.  If  the  council  did  not 
act  upon  the  propMals  nntll  after  May  lltb, 
it  would  have  to  proceed,  and  we  must  pre- 
sume did  proceed,  under  the  later  act  and 
this  injunction  would  avail  nothing.  It  Is 
therefore  recommended  that  tbe  appeal  be  dis- 
missed without  prejudice  to  any  of  the  pai^ 
ties. 

We  concur:  SKARX£.  C.;  BELCHBR,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  appeal  is  dismlaaed 
wtthoot  prejudice  to  any  of  the  parties. 


(U«  Cat  CS5} 
Bx  parte  QUEHROLO.  (Cr.  392.) 
(Supreme  Court  of  California.  Jan.  IB,  1888^ 
Appkal— E  r  r  SCT— CoHTBiiPT. 

1.  Where  an  appeal  from  an  order  modi^ng  a 
decree  of  divorce  by  transferring  custody  ol 
minor  children  from  the  mother  to  the  father  is 
perfected,  further  proceedincs  thereon  are  stay- 
ed hj  Code  Civ.  Proc  I  949,  which  applies  to 
such  cases. 

2.  Commitment  of  the  mother  for  contempt 
for  refusing  to  comply  with  an  order,  made  after 
the  appeal,  to  deliver  the  children  forthwith,  is 
TOiA. 

In  bank.  Appeal  from  superior  court  dty 
and  county  of  San  Francisco. 

Ex  parte  aii^Ucatlon  of  Rosa  Qnelndo  for  dis- 
charge on  habeas  corpus.  Fetltlaier  dischar- 
ged. 

S.  D.  Brandon  and  Jamea  A.  Devoto,  for  pe- 
titioner.   Wm.  F.  Fitzgerald,  for  the  State. 

VAN  FLfJBT.  J.  Application  for  discharge 
on  habeas  corpus.  By  the  decree  of  divorce 
between  petitioner  and  her  husband  the  court 
awarded  her  the  custody  of  the  three  minor 
children  of  the  marriage.  Subsequently  tbe 
court  modified  its  decree  by  awarding  the  cus- 
tody of  the  children  to  the  father.  From  the 
decree  as  thus  modified  petitioner  took  an  ap- 
peal to  this  court,  which  appeal  Is  still  pending. 
After  the  perfecting  of  said  ai^eal  by  the  pe- 
titioner the  court  below  made  an  order  direct- 
ing her  to  make  immediate  delivery  of  tbe 
children  to  tbe  father,  and,  upon  her  failure  to 
comply,  adjudged  her  guilty  of  contempt  and 
committed  her  to  the  county  Jail,  there  to  re- 
main imtll  she  shall  have  complied  with  mtA 
ordw.  Petitioner  asks  to  be  dtodiarged,  eoa- 
tending  that  tbe  entire  contempt  jftoeMOhig 
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ind  order  therein  Is  void  for  want  of  power  In 
the  court  to  proceed  in  the  premises  pendhig 
her  appeal,  and  this  contention  mnst  be  upheld. 
That  the  order  modifying  the  decree  was  one 
from  which  an  appeal  lies  to  this  court  Is  ad- 
mitted, and  that  the  appeal  wag  properly  per- 
fected Is  not  denied.  Section  949  of  the  Code 
of  Civil  Procedure  provides  that  In  cases  not 
provided  for  In  certain  other  sections  (of  which 
this  Is  one)  the  perfecting  of  the  appeal  In  the 
manner  here  pursued  "stays  proceedings  In  the 
court  below  upon  the  Judgment  or  order  ap- 
pealed from,"  except  In  certain  designated 
cases,  under  which  exceptions  this  case  does 
not  fall.  It  is  obvious,  therefore,  from  the 
very  words  of  the  statute,  that  the  effect  of 
the  petitioner's  appeal  was  to  stay  the  hand 
of  the  court  below  in  any  effort  looking  to  the 
enforcement  of  said  modified  decree;  and  the 
case  Is  not  to  be  distinguished  In  principle 
from  the  cases  of  Foster  v.  Superior  Court  of 
San  Francisco,  115  Cal.  279,  47  Pac.  5H; 
Schwartz  v.  Superior  Court  of  San  Francisco, 
111  Cal.  106.  43  Pac.  5S0;  Stateler  v.  Superior 
Court  of  Alameda,  107  CaL  536,  40  Pac.  949; 
Ruggles  V.  Superior  Court  of  City  of  San 
Francisco,  103  Cal.  125,  87  Pac.  211;  and 
numerous  other  cases  decided  by  this  court, 
wherein  It  is  held  that  the  effect  of  the  appeal 
In  Instances  of  this  character  la  to  remove  the 
subject-matter  of  the  adjudication  from  the 
Jurisdiction  of  the  court  bdow  pending  the  ap- 
peal, and  suspend  the  power  of  that  court  to 
enforce  its  order  or  Judgment  until  the  appeal 
U  determined.  This  being  ao,  the  coercive 
measurea  ad(^>ted  t>7  the  soporior  court  In  this 
Instance  to  enforce  Its  decree  were  In  excess 
of  its  power,  and  singly  void;  and  the  Im- 
prisonment of  petitioner  In  pursuance  tbezeof 
is  without  authority  of  law. 

With  the  supposed  evU  conaeqtiences  sug- 
gested by  respondent  as  poesIUy  following  this 
conclusion,  the  court  may  not  concern  Itself 
In  an  Instance  such  as  this.  The  effect  of  an 
appeal  from  the  Judgment,  aa  suggested  In 
Foster  T.  Superior  Court  of  San  Francisco,  bo- 
pra,  la  purely  a  matter  of  statutory  regulation, 
to  be  determined  by  a  construction  of  the  stat- 
ute under  which  the  appeal  Is  taken,  and  by 
the  terms  of  which,  when  clear  and  tmam- 
blguouB,  we  are  concluded.  It  la  fOr  tiie  legla- 
iatare  to  make  the  law.  Our  function  Is  sim- 
ply to  enforce  it   Tbe  petitioner  Is  dischaxsed. 

We  concur:  BKATTT,  C.  J.;  HARRISON. 
J.;  GAROUTTK,  J.;  HENSHAW,  J.;  Mc- 
FABIiAND.  J.;  TBMPLB,  J. 


mOaLM 

FBOPM)  V.  SLATER.   (Or.  882.) 
(Supreme  Cbnit  of  CUltomla.   Jan.  18^  1896.) 
FRoariTDTiOH— Taxhto  voa  Foaposa— lyarEOO- 

TIOHS— ChALLBKOI  TO  JORT— EVIDBKOS 

r  AGS. 

l.It  Is  no  poDnd  ot  challenge  to  panel  In 
criminal  case  that  the  sheriff  was  examined  as  a 
Witness  on  behalf  of  the  people,  on  the  prelimi- 


nary examination  of  defendant,  lie  having  tet- 
tifled  that  he  had  no  Uai  against  defendant. 

2.  Pen.  Code,  li  1072,  1074.  enumerating 
"general  cauttes  of  cliaiienge"  and  "gronuds  of 
challenge  for  Implied  bias,"  embrace  the  only 
grounds  for  challenge  to  jury  in  criminal  cases; 
section  1046,  providing  that  juries  for  criminal 
actions  are  formed  in  the  same  "manner"  as 
civil  caaes,  having  nothing  to  do  with  chal- 
lenges. 

3.  A  house  where  onlr  one  woman  lives  Is  a 
house  of  iU  fame,  if  naed  for  tJie  purpose  of  pro** 

titutioD. 

4.  An  Instruction:  "When  a  girl  Is  taken 
from  her  father's  roof,  and  conducted  to  a 
honse  of  prostitution,  the  fair  and  reasonable 
inference  is  that  she  is  taken  there  for  par- 
poses  of  prostitution,"— will  not  be  taken  as 
mtimatlon  of  the  court's  (q)inion  on  qaestiona 
of  fact,  where  followed  hy  Instruction:  "If 
you  find  that  the  female  •  •  •  was  •  ♦  • 
under  the  age  of  18  years,  and  that  the  defend- 
ant ♦  •  •  took"  her  "from  her  father,  with- 
out his  consent,  for  the  purpose  of  prostitution, 
It  is  your  duty  to  find  hfm  guilty." 

S.On  the  question  of  age,  record  in  family 
BiUe  ia  a£nrsaibl& 

Oommlsaloima^  dedsloiL  Departmoit  % 
Appeal  from  snpezior  conrt,  Morte  comi- 
ty; Janes  B.  Morpby,  Judge. 

CAiarles  Slater  appeals  from  conrlctlon 
and  denial  of  new  trial.  Affirmed. 

B.  R.  McKamara  and  Walter  F.  Jones,  for 
appellant.    Atty.  Oen.  Fitxgerald,  for  the 

People. 

HATXBS,  a  The  defendant  was  tried 
upon  an  Information  for  taking  away  from 
her  father  a  female  under  the  age  of  18 
years,  without  his  consent,  for  the  purposes 
of  prostitution.  He  was  convicted,  and  sen- 
tenced to  Imprisonment  at  San  Qnentin  for 
two  years  and  six  months,  and  to  pay  a  flne 
of  91,000,  and  be  now  appeals  from  said 
Judgment  and  from  an  order  denying  a  new 
trial. 

1.  A  venire  was  issued  for  30  Jurors,  and 
It  was  served  by  tbe  aberlff.  The  defendant 
challenged  the  panel  upon  the  ground  that 
the  sheriff  was  examined  as  a  witness  on 
behalf  of  the  people  upon  the  preliminary 
examination  of  tbe  defendant.  This  chal- 
lenge was  properly  denied.  The  aberlff  tes- 
tified that  be  bad  no  bias  whatever  against 
the  prisoner,  and  therefore  tbe  challenge 
was  not  good,  under  subdivision  2,  {  1072, 
Pen.  Code,  nor  was  there  any  Implied  bias, 
within  the  provisions  of  section  1074,  Id. 
Section  602,  subd.  4.  Code  Civ.  Proc.,  haa  no 
application;  tbe  only  grounds  for  such  chal- 
lenge In  criminal  cases  being  specified  In 
above-named  sections  of  the  Penal  Code. 
Section  104C.  Pen.  Code,  refers  to  the  "man- 
ner" in  which  juries  in  criminal  cases  are 
formed,  and  not  to  the  qoallflcatlons  of  the 
ofilcer  serving  the  venire. 

2.  It  is  contended  that  the  court  erred  In 
amending  the  fourth  Instruction  requested 
by  the  defendant  The  Instruction,  as  re- 
quested, is  as  follows:  "If  you  find  from  the 
evidence  that  tbe  bouse  where  the  defend- 
ant took  the  girl  is  only  a  house  where  one 
woman  Uvea,  then  I  charge  you  that  such 
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a  home  ti  aot  •  bftuw  of  III  fame.'*  nie 
court  added,  "nnless  it  Is  used  for  tbe  pur- 
poses of  prostitntiott.**  The  amendment  was 
pertinent  and  proper.  A  house  kept  b7 
one  woman  may  be  entirely  respectable  and 
the  woman  vlrtuons;  but  one  woman  may 
be  unchaste,  and  may  keep  a  house  of  ill 
fame,  to  which  others  resort  for  purposes 
of  prostitution. 

S.  Appellant  contends  that  tlie  court  erred 
In  glTln^  the  second,  third,  and  fourth  In- 
structions to  the  jury.  The  fourth  instruc- 
tion was  a  brief  statement  of  the  purpose  or 
Intention  of  the  statute,  and  we  see  no  ma- 
terial objection  to  It,  though  It  was  unneces- 
sary; tbe  question  being  whether  the  de- 
fendant had  violated  Its  provisions.  The 
second  and  third  mstructlona,  given  at  the 
request  of  the  district  attorney,  are  state- 
ments of  inferences  or  conclusions  of  fact 
from  other  facts  stated  and  assumed  to  ex- 
ist, though  not  purporting  to  be  the  facta 
of  this  case.  Tbe  said  second  instruction  Is 
as  follows:  "When  a  glri  ts  taken  from  her 
father's  roof,  and  conducted  to  a  house  of 
prostitution,  the  fair  and  reasonable  infer- 
ence la  tbat  she  Is  t^en  there  for  the  pur- 
poses of  prostitution."  The  third  of  said 
instructions  is  similar,  and  need  not  be 
quoted.  These  Instnurttons  should  have 
been  omitted,  though,  taken  in  connection 
with  the  fifth  Instruction.  It  Is  apparent  they 
were  Intended  merely  as  illustrations,  and 
not  as  facts  proved  in  the  case.  Said  fifth 
Instruction  Is  as  follows:  "Therefore,  if  you 
find  that  the  female.  Myrtle  Brock,  was  on 
the  6th  day  of  June,  1897.  under  the  age  of 
eighteen  years,  and  that  the  defendant, 
Charles  Slater,  on  tbat  day  took  tbe  said 
Myrtle  Brock  from  her  father,  without  his 
consent,  for  the  purpose  of  prostitution.  It 
Is  your  duty  to  find  him  guilty  as  charged.'* 
As  abstract  propositions,  tbe  second  and 
third  Instructions  were  correct,  and,  If  they 
had  not  been  followed  by  the  fifth,  might 
have  been  misinterpreted  as  Intimations  of  the 
court's  opinion  upon  questions  of  fact  Tbe 
fifth,  however,  plainly  showed  they  were 
mere  Illustrations,  and  clearly  submitted  the 
essential  facts  to  the  Jury.  We  think  the 
Jury  were  not  misled,  and  that  the  defend- 
ant was  not  prejudiced.  The  special  objec- 
tion made  to  the  fourth  Instruction  Is  "that. 
In  effect,  the  Jury  were  told  the  age  of  the 
girl  was  not  to  be  considered."  In  that 
Instruction,  in  speaking  of  the  Intention  of 
the  statute,  It  was  said  It  was  "for  the  pro- 
tection of  females  under  a  certain  age"; 
but  In  the  first  and  fifth  instructions  It  was 
distinctly  stated  that  It  applied  to  "females 
under  the  age  of  eighteen  years." 

4.  Appellant  also  contends  tbat  the  evi- 
dence does  not  support  the  verdict;  that 
"there  Is  no  evidence  in  tbe  record  that 
goes  to  prove  that  the  defendant  ever  in- 
tended to  use  the  girl  as  a  prostitute."  It 
is  scarcely  necessary  to  notice  this  conten- 
tion. The  question  Involved  In  it  is  one  of 


fact,  for  the  Jury  to  determine  trmn  m  cam- 
•Ideration  of  the  whole  of  Hm  eYldcaee.  Tbe 
character  of  the  house  to  whlcli  tbe  giA 
was  taken  by  the  defendant  was  clearly  cs* 
tablished.  No  ill  treatment  or  other  reason 
appeared  to  suggest  any  ground  for  remoT' 
Ing  her  from  her  parents*  home^  If  the  de- 
fendant Intended  to  marry  her  **aM  soon  as 
he  got  money  enough,"  he  should  have  left 
her  at  home  with  her  parents.  But  that  rea- 
son will  not  bear  Investigation.  In  taking 
ber  away  he  anumed  her  support,  and  he 
could  as  well  have  supported  her  as  bis 
wife;  and,  If  he  Intended  to  make  her  his 
wife,  he  would  not  have  voluntarily  pnrsned 
a  course  which  would  Inevitably  result  In 
destroying  her  r^utation.  Without  pursu- 
ing the  subject  further,  It  is  evident  there 
were  ample  grounds  tot  the  ooocluslcm  that 
he  took  her  away  for  the  purpose  charged. 

6.  The  family  Bible  was  properly  admit- 
ted In  evidence.  The  condition  of  the  eatrf 
of  the  girl's  birth  required  explanation,  and 
the  entry  and  explanation  were  properly 
submitted  to  the  Jury.  Besides,  the  positive 
testimony  of  her  father  and  mother  as  to 
ber  age  were  quite  sufllclent  without  the 
family  record  contained  In  the  Bible.  No 
other  questions  are  noticed  by  counsel  for 
appellant,  nor  do  we  find  any  others  In  the 
record  requiring  notice.  Tbe  Judgment  and 
order  appealed  from  should  be  affirmed. 

We  concur:    SBARI^  O.;  BELCHBR.  OL 

P£}R  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  tbe  judgment  and  oi^ 
der  appealed  from  are  affirmed. 

OU  CftL  «07) 

WESTEBFIELD  v.  SCHIPPS  et  oL    (U  A. 
320.)  1 

(Supreme  Court  of  California.  Jan.  IS,  1S9S^ 

LiBBii— EviDBHOS  or  Halios— BucGBSsiva  Pir» 
uoATinxs— QussTiom  roB  Just— Pkb- 

BtTMPTIONS — BuHDEH  OF  PkOOF. 

1.  When  the  answer  in  an  action  for  libel  ad- 
mitted the  pabUcation,  alleged  the  truth  as  jnt- 
tification,  but  alleged  that  such  publication 
was  made  without  any  actual  malice,  in  icood 
faith,  and  only  after  a  careful  Investigation, 
another  article,  specificallr  referring  to  the  ar- 
ticle complained  of,  and  substantially  reiterat- 
ing its  contents,  with  a  clear  implication  of  its 
truth,  which  was  i^nbliahed  in  defendants'  news- 
paper on  the  evening  of  tbe  day  on  which  suck 
action  waa  commenced,  was  admissible  In  evl> 
dence  on  the  question  of  actoal  malice. 

2.  Thoagb  there  was  positive  testimony  on  be- 
half of  defendants,  without  direct  contradictioa, 
that  the  alleged  libelous  article  was  publiahed 
without  their  knowledge,  and  wltii  no  actual 
malice,  such  evidence  was  not  conclusive  oa 
the  question  of  malice  In  fact. 

3.  In  an  action  for  libel,  tiie  asaertlon  In  tiie 
answer  of  tbe  troth  of  the  statements  complain- 
ed of,  in  tbe  absence  of  evidence  at  any  prop- 
er investigation  to  ascertain  the  truth  tiiereot 
and  without  any  effort  to  establish  it  at  the 
trial,  and  tbe  publication  of  another  article,  on 
the  commencement  of  such  action,  substantial' 
ly  reiterating  such  statements,  were  circum- 
stances  for  toe  conaidetatkm  of  tlie  July  on  As 
question  of  malice. 

»BdiearlDC  denledi 
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4.  The  pnbllcfition  of  an  article  in  detend- 
antB'  newspaper  after  tbe  commencement  of  an 
action  a^inst  tliem  for  an  alleged  lilwloua  pub- 
lication containing  Bubstantiallf  the  same  mat- 
ter was  presumpUve  evidence  of  the  fact  that 
sach  article  was  published  with  their  knowl- 
edge. 

Department  1.  Ai»peal  firom  Bttperlor 
court,  Los  Angeles  county;  Waldo  U.  York. 
Judge. 

Action  br  Nannie  T.  Weaterfleld  a^ilnst  Ed- 
ward W.  ScrippB  and  others,  In  wbldi  there 
were  Terdlct  and  Judgment  for  plaintiff. 
From  an  order  settli^  aside  the  verdict  and 
granting  a  now  trial,  plaintiff  appeals.  Re- 
versed. 

Henning  A  Bowen  and  Del  Valle  &  Mun- 
day,  for  appellant  £L  A.  Meserve  and  B.  K. 
Blades,  for  respondents. 

VAN  FLBEa*,  J.  AcUon  for  libel.  In  which 
plaintiff  had  verdict  and  Judgment  The  low- 
er court  set  the  verdict  aside,  and  granted  a 
new  trial,  upon  the  ground,  as  expressed  in  Its 
order,  "of  error  of  law  occiurlng  at  the  trial, 
consisting  in  the  admission  by  the  court  as 
evidence  of  the  publication  In  the  defendants' 
paper  of  October  18,  ISBS,  of  an  article  head- 
ed, 'After  the  Stuff,'  and  relating  to  plaintiff, 
and  the  commencement  of  this  action,  and 
not  on  tiie  ground  of  the  insufBcIency  of  tbe 
evidence  to  Justify  the  verdict  of  the  Jury." 
Plaintiff  appeals  from  the  order;  contending 
tbat  the  article  In  question  was  pnqperly  ad- 
mitted in  evidence,  and  that  the  order  was  er- 
roneous. 

Tbe  article  counted  upon  in  the  complaint 
as  constituting  the  libel  was  published  in  tlie 
defoidants'  newspaper  of  October  4,  189S, 
and  was  In  these  words:  *'Xo  Recourse. 
Profligate  Son  of  Widow  Causes  Her  Much 
Trouble.  He  Deserts  Her  for  a  Married  Wo- 
man, with  Whom  He  Is  Living  Suspiciously. 
Mrs.  Mary  Simmons  Is  a  widow,  who  has  a 
son  named  Norman,  a^ed  seventeen.  This 
boy  Is  her  only  snpport,  and  he  has  been 
working  for  a  woman  named  Brant  About 
a  year  ago  Mrs.  Simmons  thinks  that  the  wo- 
man became  smitten  with  the  boy,  and  for 
that  reason  got  a  divorce  from  her  husband. 
She  then  established  relations  with  the  boy, 
since  which  time  he  has  twen  worthless  to  his 
mother.  He  Is  now  said  to  be  living  with  the 
Brant  woman,  to  the  great  distress  of  his 
mother,  who  called  at  the  district  attorney's 
office  this  mommg,  and  implored  assistance 
in  getting  the  lad  under  control.  She  was 
told  he  was  not  violating  the  law  by  living 
away  from  ber,  and  no  complaint  cotild  issue. 
The  old  lady  now  thinks  she  can  Show  the 
parties  are  living  In  milawful  intercourse,  when 
she  win  again  apply  for  a  complaint."  The  an- 
swer admitted  tbe  publlcatloa  <^  the  article 
cotmted  upon,  affirmed  its  truth,  and  Jnstlfled 
upon  that  gronnd,  but  alleged  In  mitigation  tbat 
tbe  publication  was  made  without  Any  actual 
mailed  but  In  good  faith,  and  only  after  an  In- 


vestigation which  satisfied  defendants  of  ti»9 
truth  of  the  matters  published.  Upon  the  issue 
of  actual  malice  thus  made,  plaintiff,  at  the  tri- 
al, offered  In  evidence  the  article  referred  to  In 
the  order  granting  a  new  trial.  This  last  ar* 
tide  was  published  In  defendants*  newspaper 
on  the  evening  of  tbe  day  on  which  plaintiff's 
action  was  commerced  (October  18,  1895), 
and,  as  appears  therefrom,  was  evidently  in- 
spired by  a  knowledge  of  that  fact.  It  was 
In  these  words:  "After  the  Stuff.  Mrs.  Brant 
Takes  Exceptions  to  a  'Hecord'  Scoop.  She 
Bases  an  Action  for  Damages  In  the  Sum  of 
$20,000  on  Alleged  Libel.  Mrs.  Nannie  T. 
Westerfleld,  the  divorced  wife  of  Fred  R. 
Brant,  brought  suit  this  morning  against  Ed- 
ward W.  Scrlpps,  Paul  H.  Blades,  and  others 
of  the  Record  Publishing  Company,  for  $20,- 
000,  for  alleged  false  and  malicious  publica- 
tion printed  In  the  Issue  of  October  4th  con- 
cerning Mrs.  Brant.  The  article  in  question 
was  a  statement  of  Mrs.  Mary  Simmons,  a 
widow,  who  called  at  the  district  attorney's 
office  to  ascertain  what  could  be  done  in  refer- 
ence to  securing  control  of  her  seventeen  year 
old  son,  Norman,  who  she  stated  had  been 
drawn  from  her  by  the  Brant  woman.  She 
also  said  that  the  Brant  woman  had  lately 
gotten  a  divorce  from  her  husband,  and  that 
since  that  time  the  boy  had  been  with  her  al- 
most all  the  tlm^  It  Is  to  these  statements 
of  Mrs.  Simmons,  as  published,  that  Mrs. 
Brant  takes  offense,  and  thinks  that  she  has 
been  injured.  A  bond  of  $500  was  filed  with 
the  suit,  which  secures  the  costs  of  both  par- 
ties, and  $100  attorney's  fees,  as  provided  by 
the  statute,  to  be  paid  the  defendants'  attor- 
neys in  the  event  of  plaintiff's  failure  to  sus- 
tain her  case,  which  sum  Mra.  Westerfleld 
will  doubtless  have  to  pav."  To  the  Intro- 
duction of  this  evidence,  defendants  objected 
that  It  was  irrelevant  and  immaterial;  but 
the  objection  was  overruled,  and  the  artlde 
admitted.  Tb\s  raling  constitutes  tbe  basis 
of  the  assumed  error  adverted  to  In  the  mAec 
of  the  court  below. 

Respondents  contend  that  the  admission  of 
the  article  In  evidence  was  erroneous,  t»ecanse 
It  was  not  a  repetition  or  rcasaertlon  of  tts 
libel  complained  of,  but  no  more  than  a  fat? 
statemmt  of  the  privileged  fact  that  tbe  action 
had  been  commenced,  giving  the  substance  of 
the  complaint  We  are  unable  to  coincide 
with  this  construction  of  the  purport  and  ef- 
fect of  the  publication.  It  Is  true,  it  was  not 
a  repetition,  verbatim  et  literatim,  of  the  terms 
of  the  original  article;  but  It  is  clearly,  to  our 
minds,  In  substantial  effect,  a  reiteration  of 
the  substance  of  that  article.  While  It  does 
not  repeat  the  words,  It  refers  specifically  to 
the  first  article  by  date  of  publication,  wltti  a 
statement  of  its  subject-matter,  In  terms  which 
are.  In  themselves,  clearly  libelous,  and  with 
the  added  vice  of  a  very  clear  Implication  of 
the  tmdi  of  such  original  statements.  Such 
repetitions  are  always  admissible  In  actions  of 
libel  and  slandra,  upon  the  question  of  actual 
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toaUee;  and  they  an  not  required  to  conform 
to  any  exact  standard  of  similitude  In  terms 
with  the  original  words,  so  long  as  they  are  of 
similar  import  If  the  language  relates  to  the 
same  subject-matter,  and  is  of  a  character  from 
which  a  malicious  purpose  may  be  inferred,  it 
Is  admissible.  Chamberlin  r.  Vance,  51  Cal. 
75;  Harris  t.  Zanoue,  93  Cal.  59,  68.  2S  Pac. 

Ogdor,  Sland.  &  U  270,  27L  The  article 
in  question  came  clearly  within  this  rule,  and 
the  fact  that  it  contained  a  reference  to  the 
commencement  of  the  action,  which,  standing 
alone,  might  be  regarded  as  privileged,  could 
not  operate  to  exclude  it,  so  long  as  there  were 
statements  therein  not  covered  by  such  privi- 
lege, Preston  t,  Frey,  91  Cal.  107,  27  Pac. 
633. 

It  Is  further  contended  that  the  evidence  was 
Improperly  admittrd,  even  conceding  that  It 
was  a  substantial  repetition  of  the  original 
llbd,  for  the  reason,  as  it  Is  urged,  that  such 
original  was  shown  to  have  been  published  by 
defendants'  employes  without  the  knowledge 
or  consent  of  defendants,  and  without  any  ac- 
tual malice  on  their  part,  and  that  it  was  not 
shown  that  said  second  publication  was  made 
by  defendants  personally,  or  with  their  knowl- 
edge or  consent;  and  it  Is  said:  "Here  is  pre- 
sented the  anomaly  of  a  publication,  made  at 
most  with  Implied  malice,  being  admitted  to 
intensify  the  malice  which  In  fact  neyex  ex- 
isted lo  the  first  publication."  But  while  there 
was  positive  testimony  on  behalf  of  the  de- 
fendants, without  direct  contradiction,  that  the 
original  article  was  published  without  their 
knowledge,  and  with  no  actual  malice,  this  evi- 
dence was  no:  conclusive  upon  the  question  of 
malice  in  fact  There  were  circumstances 
from  which  the  jury  were  at  Ut>erty  to  find 
against  those  positive  statements.  The  asser- 
tion In  the  answer  of  the  truth  of  the  state- 
ments of  the  original  publication,  without,  ap- 
parently, any  proper  investigation  to  ascertain 
the  truth,  and  without  any  eftort  to  establish 
it  at  the  trial,  was  in  Itself  a  circumstance 
which  ttie  Jury  could  consider  as  tending  to 
contradict  the  testimony  on  behalf  of  defend- 
ants upon  the  question  of  malice.  Blumhardt 
T.  Rohr  (Md.)  17  Atl.  270;  Lowe  v.  Herald 
Co.  (Utah)  21  Pac.  991;  Cniikshank  t.  Gordon, 
118  N.  T.  178.  23  N.  B.  457.  And  the  publica- 
tion of  the  article  in  question  was  also  a  cir- 
cumstance tending  to  contradict  such  evidence. 
It  was  not  Incumbent  upon  platntltf  to  show 
that  this  second  article  was  published  with  tbe 
knowledge  of  defendants.  Its  publication  In 
their  paper  was  presumptive  evidence  of  i:iat 
fact  the  burden  of  overcoming  which  rested 
with  them.  From  these  considerations,  we 
are  satisfied  that  tiie  evidence  objected  to  was 
properly  admitted,  and  Qiat  the  ruling  of  the 
court  thereon  did  not  afford  ground  for  a  new 
trial. 

Iliere  Is  some  effort  made  respondenta  to 
show  that  there  was  error  in  certain  of  the 
Instructions  given  by  the  court,  and  that  the 
new  trial  was  properly  granted  for  that  reason. 

■  Rehearing 


The  criticism  made  npon  the  Instruction  relab 
Ing  to  ex^plary  damages  is  based  open  the 
same  misconception  of  the  effect  of  the  evi- 
dence on  the  question  of  malice  as  that  dis- 
closed In  the  objection  last  discussed.  As  we 
have  seen,  there  was  evidence  upon  which  tbe 
jury  were  at  liberty  to  find  the  existence  at 
actual  malice,  and  In  that  view  the  question 
was  correctly  submitted  to  the  jury.  Taylw 
V.  Hearst,  107  CaL  202,  40  Pac.  392;  Childers 
V.  Mercury  Co.,  105  Cal.  284,  38  Pat  913.  The 
instruction  with  reference  to  defendants*  plea 
of  justification  was  properly  given.  Lowe  t. 
Herald  and  Cniikshank  v.  G(^don,  supra; 
Bacon  v.  Railroad  Co.  (Mich.)  33  N.  W.  185. 
It  follows  that  the  court-  below  was  in  error  in 
granting  a  new  trial,  and  its  oida  mnst  be 
reversed.    It  is  so  ordered. 

We  concur:  GABOUTT£,X;  HABBISON.J. 


lUCaL  5H 

PEOPLE  T,  BRYANT.   (Or.  315.)i 
(Supreme  Court  of  Califoruia.   Jan.  15,  1S9S.) 

ObTAIKINO  UoltBT  UhDIB  FAI.BB  PKBTBSSBS. 

One  who  induces  another  to  purchase  of 
him  a  note  secured  by  mortgage  by  false  and 
fraudulent  representations  aa  to  the  value  of 
the  property  mort^a^ed,  is,  without  regard  to 
wbether  or  not  the  other  person  recovers  his 
money  from  the  parties  to  the  note,  guilty,  under 
Pen.  Code,  |  532,  declariug  punisaable,  as  in 
,  ase  of  larceny,  "every  person  who  knowingly 
and  designedly,  by  false  or  fraudulent  repre- 
sentatioDs  or  pretenses,  defrauds  any  other  per- 
•wu  of  money  or  property." 

Department  1.  Appeal  from  superior  court; 
Los  Angeles  county. 

Demnrrer  to  an  indictment  against  one 
Bryant  for  obtaining  money  under  false  pre- 
tenses was  sustained,  and  tbe  people  appeaL 
Reversed. 

Atty.  Gen.  Fitzgerald,  for  the  Peoploi,  Mo- 
Cutcben  &  Goodrich,  for  respondent, 

HABRISOX,  J.  The  superior  court  sus- 
tained a  demurrer  to  the  Indictment  filed 
herein  against  the  defendant  for  obtaining 
money  under  false  pretenses,  and  the  peo> 
pie  have  appealed  from  the  Judgment  en- 
tered thereon.  It  is  charged  in  the  Indict- 
ment that  the  defendant.  Intending  and  de- 
signing to  cheat  and  defraud  one  Harriet  B. 
Hoxle  of  her  money  and  property,  proposed 
and  offered  to  sell  and  assign  to  ber  a  prom- 
issory note  for  the  sum  of  $500,  theretofore 
made  to  him  by  one  Emma  A.  Lewis,  to- 
gether with  a  mortgage,  securing  Its  pay- 
ment, the  said  mortgage  being  upon  lota  1 
and  2.  block  No.  41,  of  the  Bancbo  Provl- 
dencia  and  Scott  tract,  and  did  then  and 
there  willfully,  knowingly,  falsely,  fraudu- 
lently, and  designedly  represent  and  pretend 
to  the  said  Harriet  E.  Hoxle  ttiat  the  land 
covered  by  said  mortgage  was  good,  till- 
able land,  of  good  soil,  and  of  great  value, 
and  fully  sufficient  as  lecurlty  for  tbe  paj^ 

denied. 
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ment  of  tbe  sum  of  money  mentioned  fn 
said  promissory  note,  and  did  point  out  and 
^xbll)lt  to  her  certain  lots  of  land  otber  than 
those  described  In  the  mortgage,  which  were 
In  fact  good  and  tillable  land,  and  raluaWe, 
and  sufficient  as  security  for  said  payment, 
and  did  ■willfully,  knowingly,  designedly,' 
falsely,  and  fraudulently  represent  and  pre- 
tend to  her  that  these  last  pieces  of  land  so 
pointed  out  by  him  were  the  ones  described 
in  said  mortgage;  that  the  said  Harriet  B. 
Hoxle  had  no  knowledge  or  Information  of 
the  location  of  the  lots  described  In  said 
mortgage,  or  of  their  character,  value,  or 
condition,  and  that  she  believed  the  repre- 
sentations and  pretenses  so  made  to  her  by 
the  defendant,  and  relied  upon  the  same, 
and  was  Induced  thereby  to  and  did  buy 
the  said  promissory  note  and  mortgage,  and 
paid  to  the  defendant  therefor  the  sum  of 
?500,  her  own  property  and  money;  where- 
as, In  truth  and  In  fact,  the  lots  described 
In  Bald  mortgage  were  not  good  or  tillable 
land,  or  of  any  value,  or  sufficient  as  se- 
curity for  the  payment  of  any  sum  of  money 
whatsoever,  aa  the  said  defendant  then  and 
there  well  knew;  and  whereas  the  lots 
pointed  out  and  represented  by  him  to  the 
aald  Harriet  E.  Hoxle  to  be  the  lots  de- 
scribed In  said  mortgage  were  not  the  lots 
described  In  said  mortgage,  as  the  defendant 
then  and  there  well  knew;  and  that  each 
and  all  and  every  of  the  said  pretenses  and 
representations  made  by  the  defendant  to 
the  said  Harriet  B.  Hoxle  were  false,  fraud- 
ulent, and  untrue,  to  the  then  knowledge  of 
the  said  defendant 

Section  532  of  the  Penal  Oode  provides: 
"Bvery  person  who  knowingly  and  design- 
edly, by  false  or  fraudulent  representation 
or  pretenses,  defrauds  any  other  person  of 
money  or  property,  •  •  •  Is  punishable 
In  the  same  manner  and  to  the  same  extent 
as  for  larceny  of  the  money  or  property  so 
obtained."  It  is  contended  in  support  of  the 
demurrer  to  the  Indictment  that  an  offense 
against  this  provision  of  the  section  Is  not 
committed  unless  It  appears  that  the  person 
to  whom  the  representations  were  made  has 
been  deprived  of  his  property  by  reason  of 
the  frand  committed  against  bim;  that,  as 
the  fraudulent  representations  charged  In 
this  Indictment  related  solely  to  the  prop- 
erty described  In  the  mortgage,  and  as  the 
mortgage  Is  only  a  security  for  the  payment 
of  the  promissory  note,  and  as  It  Is  not 
charged  that  tbe  maker  of  the  note  Is  unable 
to  pay  the  same,  or  that  It  has  not  been 
paid,  the  Indictment  falls  to  show  that  she 
has  been  defrauded  of  any  of  her  property. 
We  cannot  concur  In  this  construction  of  the 
statute.  If  a  person  Is  Induced  to  port  with 
his  property  by  reason  of  fraudulent  pre- 
tenses and  misrepresentations,  he  Is  thereby 
defrauded  of  the  property  so  parted  with, 
even  though  he  may  eventually  make  him- 
self whole  In  some  mode  not  then  contem- 
plated. It  is  not  necessary  to  show  that  the 


property  has  been  absolutely  lost  to  blm,  In' 
order  to  sustain  the  charge.  He  Is  defraud- 
ed of  his  property  when  he  Is  Induced  to 
part  with  it  by  reason  of  the  false  and 
fraudulent  pretenses  and  representations, 
and  the  offense  Is  complete  when,  by  means 
of  such  false  pretenses,  the  fraud  thereby 
Intended  Is  consummated  by  obtaining  poB- 
session  of  the  property  sought.  The  man- 
who  falsely  pretends  to  be  the  owner  of  cer- 
tain specl&ed  property,  and  by  reason  of 
such  pretense  fraudulently  obtains  the  prop- 
erty of  another,  la  guilty  of  obtaining  that 
property  by  false  pretenses,  notwithstand- 
ing the  defrauded  party  may  recover  the 
value  of  the  property  In  a  civil  action 
against  him.  "If  the  false  pretense  was 
among  the  means  by  which  he  obtained  the 
valuable  thing,  he  has  committed  the  full 
crime,  the  same  as  though  no  other  influence 
combined  therewith."  2  BIsh.  Cr.  Law,  | 
424.  In  Clark  v.  People,  2  Lans.  329,  where 
the  defendant  was  charged  In  the  indict- 
ment with  obtaining  property  upon  the  se- 
curity of  his  promissory  note  through  false' 
and  fraudulent  representations  as  to  his 
ability  to  pay  the  same,  the  conrt  held 
that  It  was  not  necessary  that  the  indict- 
ment should  show  that  the  note  had  not  been 
paid,  saying:  "The  allegation  that  the  prop- 
erty was  fraudulently  obtained  shows  that 
the  crime  was  consummated,  and  payment 
of  the  note  after  this  would  not  blot  ont 
the  ofFense,  or  atone  for  Its  commission.  It 
was  not  material,  therefore,  to  allege  that 
the  note  was  not  paid."  See,  also,  Skiff  v. 
People,  2  Park.  Cr.  130;  Com.  v.  Coe,  115 
Mass.  481.  In  People  v.  Cook,  41  Hun,  67, 
the  Indictment  charged  the  defendant  with 
having  sold  to  the  prosecuting  witness,  and 
obtained  his  money  therefor,  a  promissory 
note,  upon  the  false  representation  tbat  the 
maker  of  the  note  was  not  a  certain  person 
of  the  same  name,  who  lived  in  the  same 
town,  and  that  the  prosecutor,  being  de- 
ceived thereby,  was  Induced  to  pay  his  mon- 
ey for  the  note;  and  to  the  objection  that 
the  Indictment  was  defective  In  not  alleging 
that  any  one  was  Injured  by  the  pretenses, 
aa  It  did  not  charge  that  the  real  maker  of 
the  note  was  Irresponsible,  the  court  said: 
"Although  there  Is  no  allegation  that  the 
maker  of  the  note  was  less  responsible  than 
the  person  represented  as  the  maker,  yet  It 
charges  that  the  person  to  whom  the  repre- 
sentations were  made  was  Induced  by  the 
false  pretenses  to  part  with  his  money,  and 
tbat  they  were  made  with  Intent  to  cheat 
and  defraud  him;  and  it  may  be  that  he 
was  prejudiced.  The  purpose  of  the  statute 
Is  to  protect  against  Imposition,  and  not  to 
permit  guilt  to  depend  upon  the  uncertain 
determination  of  the  question  whether  any 
pecuniary  Injury  resulted  In  some  view 
which  might  be  taken  of  the  situation.  The 
Indictment  alleges  that  the  person  applied 
to  by  the  defendant  was  Induced  to  take  the 
note  on  the  credit  of  the  par^  who  was  rop- 
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resented  to  hbn  u  the  maker.  It  cannot 
be  Inferred  that  be  would  have  done  so  on 
tbe  credit  of  the  person  who  had  la  fact 
executed  the  note."  XTpon  tbe  foce  of  the 
Indictment  herein  It  Is  soffldently  charged 
that  the  defendant  knowingly  and  design* 
edty,  with  the  intent  and  design  to  cheat 
and  defraud  Urs.  Hozie,  made  certain  false 
and  fraudulent  representations  to  her  con* 
ceming  the  value  of  tbe  security  for  tbe 
note,  and  that  she  was  Induced  thereby  to 
and  did  buy  the  note  and  mortgage,  and 
paid  to  blm  therefor  the  sum  of  fOOO. 
Whether  these  representations  did  In  fact 
Induce  her  to  part  with  her  money  Is  one  of 
tbe  elements  of  tbe  charge  to  be  established 
by  tbe  people  at  the  trial  {State  t.  Fooks, 
66  Iowa,  196,  21  N.  W.  561;  Therasson  t. 
People,  82  N.  Y.  238;  Whart.  Cr.  Law,  I 
1176;  Blsh.  Cr.  Law,  i  461);  but,  if  estab- 
Usbed  to  the  satisfaction  of  the  Jury,  and 
shown  to  have  been  false  and  fraudulent, 
and  made  by  the  defendant  knowingly  and 
designedly,  she  was  defrauded  of  her  prop- 
erty by  tbe  defendant  by  means  of  these 
representations.  The  Judgment  Is  reTersed, 
and  the  superior  court  is  directed  to  over- 
rule  the  demurrer  to  tbe  Indictment. 

We  concur:  OABODITB,  J.;  TAK 
VLDET,  J. 


019  Cal.  699) 

DITTBICH  T.  GOBEY  et  al.  (S.  F.  88©.) 
(Supreme  Oonrt  of  Csllfornla.   Jan.  16,  1896.) 
CoHTRAOTS— Construction— Alternativb  Pao- 

ViaiONS— VaLIDITT — PeBBOKl.L  LlBBRTT. 

1.  A  contract  by  a  divorced  husband  to  re- 
store a  daughter  to  the  mother,  noleas  Tolens, 
when  she  should  become  18  years  old,  was  void, 
as  a  contract  to  infringe  her  personal  liberty 
after  majority. 

2.  A  contract  by  a  father  to  restore  s  daugh- 
ter to  her  mother,  or,  toe  failure  to  do  so,  to  be- 
come liable  to  tbe  mother  in  the  sum  of  $1,000, 
as  stipulated  damages,  did  not  give  the  father 
the  option  to  pay  the  penalty,  or  rid  himself  of 
the  ouUgation,  where,  besides  the  penalty,  he 
was  boand  by  the  contract  to  pay  the  costs  of 
legal  proceedings  by  tbe  mother  to  obtain  the 
child. 

Oommlssloners*  decision.  Departmoit  1. 
Appeal  from  superior  court,  and  cotmty 
of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Haty  E.  Dlttricb  against  Jesse 
Go  bey  and  others,  executors,  etc.  From  a 
judgment  for  defendants,  plalntlfl  anmOs. 
Affirmed. 

Graves  &  Graves  and  E.  P.  Ck>Ie,  for  appel- 
lant   Plerson  &  Mitchell,  for  respondents. 

BRITT,  O.  Kalntltf,  Mary  E.  DIttrich,  was 
formerly  the  wife  of  one  Frank  Qobey.  They 
were  divorced  by  a  judgment  of  the  superior 
court  of  the  city  and  county  of  San  Francis- 
co, rendered  In  the  year  1880;  and  by  the 
terms  of  such  Judgment  the  custody  of  their 
minor  daughter,  Camllle  Gobey,  was  awarded 
to  the  wife.  On  May  10,  1863,  said  divorced 
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Itartles  entered  Into  a  contract,  In  writing,  pro- 
viding for  the  transfer  of  the  custody  of  said 
Camilla  during  her  minority,  to  het  father. 
Among  numerous  oOier  stipnlatlmiB  of  mdi 
contract,  it  was  agreed  that  said  Frank  should 
bear  the  charge  of  the  child's  edncaticai  and 
support  traveling  and  other  expenses,  "nnd 
upon  the  expiration  of  the  term  foresaid,  to 
wit  when  said  Camllle  arrives  at  the  age  of 
eighteen  years,  return  her  to  her  motba,  Ma- 
ry E.  Gobey";  also,  that  In  case  of  violation 
of  any  provision  of  the  contract,  the  aai& 
Frank  "shall  restore  said  Oamllle  to  her  moth- 
er, free  of  expense,"  and,  for  any  fallore  to  do 
so,  should  be  liable  to  the  said  Mary  in  the 
sum  of  $1,000,  as  liquidated  damages,  and 
for  all  expenses  of  legal  proceedings  which 
said  Mary  might  Institute  to  repossess  hers^ 
of  the  person  of  said  Camllle.  The  child  be- 
came 18  years  of  age  on  September  24, 18E^ 
Her  father  offered  to  allow  her  to  return  to 
her  mother,  but  she  expressly  refused  to  go. 
Said  Mary  made  formal  demand  on  the  father 
for  restoration  of  her  daughter.  He  failed  to 
comply,  and  afterwards  died.  T^Is  la  an  ac- 
tion against  his  executor  and  executrix  to  re- 
cover tbe  sum  of  $1,000,  claimed  as  the  pen- 
alty for  breach  of  said  contract.  Defendants 
had  Judgment  In  the  court  below. 

In  the  particular  of  the  contract  which  gives 
rise  to  this  dispute,  viz.  that  concerning  the 
restoration  of  Camllle  to  the  plaintiff  when 
the  former  should  reach  the  age  of  18  years, 
we  doubt  whether  more  is  reasonably  import- 
ed by  the  Instrument  than  that  the  father 
would  then  afford  facilities  to  the  daughter 
for  return  to  her  motber,  In  case  she  desired 
to  return.  2f,  however,  the  contract  is  to  be 
understood  as  an  unconditional  agreement  on 
the  part  oi  Frank  Gotiey  to  return  Camllle, 
at  tbe  age  of  18  years  to  the  plalntHF,  then 
It  was,  to  that  extent  void.  For  at  that  age 
the  daughter  attained  her  majority.  Her 
right  of  freedom  from  personal  restraint  was 
then  as  perfect  as  it  could  ever  become,  and 
her  mother's  right  to  her  custody  was  at  an 
end.  Civ.  Code,  8g  25,  43,  204.  A  stipulation 
to  restore  the  daughter,  nolens  volens,  when 
she  should  be  18  years  old.  was  as  much  a 
contract  to  Infringe  her  personal  liberty  as  If 
the  age  fixed  had  been  36  or  M  years,  and 
was  unlawful.    Id.,  SS  43,  1667. 

There  Is  no  sutficicnt  ground  for  the  view 
advanced  by  plaintiff,  that  the  contract  was 
alternative,— to  return  the  child  at  her  majori- 
ty to  her  mother,  or  to  pay  $1,000.  A  con- 
tract in  the  alternative,  when  not  In  terms 
providing  otherwise,  allows  the  right  of  elec- 
tion to  tbe  party  on  whom  rests  the  obliga- 
tion of  performance.  Civ.  Code,  {  1448.  And 
there  Is  no  language  In  the  Instrument  before 
us  indicative  of  a  purpose  to  allow  the  father 
to  choose  whether  be  would  restore  tbe  child, 
or  pay  a  pecuniary  mulct  Instead.  On  the 
contrary,  the  contract  Is  plain  to  the  effect 
that,  t)esides  the  penalty  named,  the  father 
should  pi^  the  cost  of  legal  proceedings  by 
tbe  mother  to  regain  coatody  of  tbe  daugb- 
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ter;  so  that,  obrtonslj,  no  option  to  pay  tbe 
penalty  and  be  rid  of  the  obligation  was  al- 
lowed to  him.  The  Judgment  ihould  be  af- 
firmed. 

We  concur:  BELCHER,  O.;  HATNES.  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  Is  af- 
flnned. 


(7  Kan.  A.  SO 

HOLLOW Al  et  al.  T.  MelNTOSH. 

'Oonrt  of  Appeals  of  Kaosas,  Xorthern  Depart- 
ment, E.  D.   Jan.  27,  1888.) 

Appui<— Failcrb  to  Appoimt  Oijabdux  ab 

IitTBM. 

Flalntlfb  In  error  appeared  In  the  ease,  em- 
ployed counsel,  and  made  their  defense.  They 
made  do  request  for  the  appointment  of  a  guard- 
ian ad  litem.  'Xhey  were  appareutlf  adult, 
't'heir  minority  was  uot  in  any  way  disclosed  to 
the  court.  Hdd,  the  failure  to  appoint  a  guard- 
ian ad  litem,  under  the  circamstances,  was  not 
a  ground  for  a  new  trial  under  the  proriaions  of 
the  Code. 
(Syllabus  by  the  Conrt) 

Error  from  drcvlt  court,  Shawnee  county; 
J.  B.  Johnsim,  Judge. 

Action  bf  John  W.  Uclntosb  against  Bent 
HoUoway  and  others.  From  a  Judgment  for 
plalntlflF,  defendants  tning  error.  Affirmed. 

W.  A.  S.  Bird,  for  plaintiffs  In  error.  David 
OTermyw,  for  defoidant  In  error. 

UAHAN.  P.  J.  Counsel  for  plaintiffs  In  er- 
ror makes  the  foUowlDg  assignments  of  error: 
(1)  The  court  erred  in  its  InstrucUims  to  the 
Jury;  (2)  the  court  erred  In  orerruling  the 
motion  for  a  new  trial. 

While  the  rule  of  this  court  la  not  complied 
with  by  the  first  assignment  of  error.  In  that 
it  does  not  set  out  the  instruction  complained 
of,  yet  in  the  argument  by  counsel  under  this 
uaslgnmmt  tbey  quote  the  following  from  the 
court's  Instructions:  "The  burden  of  proof  is 
upon  the  plaintiff  to  show  by  a  preponder- 
ance of  the  evidence  that  he  was  injured  by 
the  horaea  of  the  defendants,  and  the  extent 
of  lucb  injury;  and.  If  he  failed  to  show  hy 
a  preponderance  of  the  evidence  that  he  was 
run  over  by  one  of  the  horses,  then  he  can- 
not recover.  •  •  •  It  was  the  duty  of 
the  defendants,  while  exercising  their  own 
rights  by  traveling  along  the  highway,  to 
take  care  that  they  did  not  injure  others,  and 
if  they  rode  their  horses  at  such  a  rate  of 
speed  as  to  Injure  others  who  might  be  peace- 
ably and  lawfully  upon  the  highway,  then 
they  are  liable,  If,  under  such  circumstan- 
ces, they  ran  against  and  injured  the  plain- 
tiff, unless  plaintiff  could,  by  ordinary  care 
and  prudence,  have  avoided  the  danger,  and 
tailed  to  do  so."  The  contention  Is  that 
this  Instruction  qtpUed  to  all  the  defendants 
alike,  whereas  the  evidence  did  not  clearly 
disclose  that  the  particular  horse  ridden  by 
either  one  of  the  defendants  at  the  time  the 


Injury  was  Inflicted  struck  the  plaintiff;  and 
that  the  presumption  to  be  drawn  from  all 
the  evidence  Is  that  It  was  one  of  the  horses 
only  which  actually  came  In  contact  with  the 
plaintifTs  person.  It  was  not  necessary  for 
the  plaintiff  to  prove  which  particular  horse 
of  the  defendants  actually  came  In  contact 
with  his  person.  It  is  undisputed  that  they 
were  riding  in  company,  presumably  by  agree- 
ment, tacitly,  If  not  expressly,  in  a  manner 
that  was  unlawful,  and  that  endangered  the 
safety  of  other  persons  upon  the  highway 
where  th^  were  riding,  and  one  was  as  much 
llaljle  as  the  other  for  any  Injurious  conse- 
quences that  resulted  from  this  unlawful  con- 
duct This  unlawful  act  they  were  all  en- 
gaged In  In  company,  and  not  separately.  If 
either  of  the  defendants  had  desired  to  have 
presmted  to  the  jury  an  Instruction  under  any 
assumed  theory  of  the  evld^ce  under  which 
he  wotild  be  exonerated,  be  should  have  re- 
quested such  instruction.  VnAer  the  evidence, 
the  instruction  was  prop«-. 

The  second  assignment  of  error  Is  baseA 
upon  the  fact  that  no  guardian  ad  litem  had 
been  appointed  for  the  defendants,  who  now 
allege  that  they  were  at  the  time  minors. 
Whether  or  not  they  are  still  In  their  minori- 
ty Is  not  disclosed  by  the  record.  They  ap- 
peared to  be  adulta.  The  record  nowhere 
discloses  previous  to  or  during  the  trial  the 
fact  of  their  minority.  They  employed  coiu- 
sel,  and  defended  as  adults.  They  were  ap- 
parently, BO  far  as  the  court  or  the  plaintiff 
could  determine,  adults.  They  did  not  In 
any  manner  disclose  to  the  court  the  fact  of 
their  minority,  or  ask  the  appointment  of  b 
guardian  ad  litem.  It  cannot  be  said  that 
the  court  was  guilty  of  any  Irregularity  In  not 
doing  something  to  which  Its  attention  was 
not  In  any  manner  challenged,  and  therefore 
the  failure  to  appoint  a  guardian  was  not  an 
Irregularity  upon  which  to  base  a  motion  for 
a  new  trial.  ^Elils  has  been  so  expressly  held. 
In  the  case  of  Black  v.  State,  66  Ind.  5S9. 
the  court  says:  "That  the  appellant  was  a 
minor  at  the  time  of  the  trial,  and  no  guardian 
ad  litem  was  appointed  for  him,  to  defend  the 
suit.  No  such  objection  was  taken  before 
trial,  no  exception  reserved,  and  no  sucb 
question  raised  by  an  assignment  of  error. 
The  first  appearance  of  this  objection  In  the 
record  Is  Its  assignment  as  a  cause  for  a  new 
trial.  It  Is  not  such  an  error,  If  an  error  at 
all,  as  can  be  assigned  as  a  cause  for  a  new 
trial.  It  is  POt  an  error  occurring  at  the  trial, 
and  granting  a  new  trial  would  not  correct 
it  It  Is  therefore  not  before  us."  Again,  in 
the  case  of  De  Priest  v.  State,  68  Ind.  670. 
the  plaintiff  In  error  assigned  as  error  (1)  the 
overruling  of  his  motion  tot  a  new  trial;  (2) 
the  trial  of  the  cause  and  the  rendition  of  a 
judgment  against  him  without  first  having 
appointed  a  guardian  ad  litem  to  answer  for 
him,  a  minor;  and  the  court  again  held  that  the 
failure  to  appoint  a  guardian  ad  litem,  wben^ 
the  minority  was  not  In  any  manner  disclosed, 
was  not  an  Irregularity  requiring  a  new  trlaL 
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We  are  of  the  opinion  that  tbe  court  commit- 
ted no  error  Id  denying  the  motion  for  a  new 
trial  upon  this  ground.  The  first  suggestion 
of  their  minority  was  made  in  their  motion 
for  a  new  trial.  It  appears  from  tbe  recoi-d 
that  they  bad  a  fair,  Impartial  trial,  and  the 
result  reached,  as  disclosed  by  the  evidence, 
is  a  Just  one,  and  the  amount  of  the  verdict 
Is  sncb  that  It  gives  them  no  cause  for  com- 
plaint. Their  rights,  althou^  minors,  seem- 
ed to  have  been  fully  protected.  Judgment 
affirmed.  All  the  Judges  concurring. 


(7Ku. 

HOLLOWAT  et  aL  T.  MelNTOSH. 
(Coort  of  Appeals  of  Kansas,  Northern  Depart- 
ment, SL  D.  Jan.  27, 1886.) 
f vDaiinra  AOAimT  Ixfaxt— Failurb  to  Aproiirr 

UCARDIAX  AD  LlTBM. 

The  failure  of  a  court  having  jurisdiction  of 
the  person  of  a  minor  to  appoint  a  ^ardtan  for 
the  suit  does  not  render  toe  inoceedings  and 
judgment  void,  or  afford  any  ground  for  the 
vacation  thereof,  or  for  au  Inj unction  to  restrain 
Its  enforcement. 
(SyUabos  by  the  CourtO 

Bnm  from  district  court,  Shawnee  coanty; 
Z.  T.  Hasen,  Judge. 

Salt  by  Bent  Hollowly  and  others  against 
John  W.  libilntosh  to  vacate,  and  to  enjoin 
the  enfoTcement  o^  a  jjnAsment  From  a 
Judgment  for  defendant,  idalntlftB  Inlng  error. 
Affirmed. 

W.  A.  S.  Bird,  for  {rialntlffs  In  error.  David 
Orermyer,  for  defendant  in  aror. 

Mcelroy,  J.  This  action  was  commenced 
by  the  plaintiffs  In  error  In  the  district  court 
of  Shawnee  county  against  the  defendant  In 
error.  They  seek  to  vacate,  and  to  enjoin  the 
enforcement  of,  a  Judgment  obtained  against 
them  by  the  defendant  in  error  in  the  circuit 
court  <tf  Shawnee  county.  Tbe  judgment  is 
challenged  as  being  absolutely  void,  for  Uia 
reason  that  the  trial  was  had  and  Judgment 
rendered  against  them  in  the  circuit  court 
without  the  appointment  of  a  guardian  ad  li- 
tem. It  la  not  contended  that  the  circuit  court 
had  not  acquired  jurisdiction  of  their  persons. 
The  sufficiency  of  the  petition  was  challenged 
by  a  demurrer,  which  was  sustained  by  the 
district  court,  and  judgment  rendered  thereon 
against  them.  In  this  there  was  no  error.  A 
Judgment  against  an  Infant  (the  court  having 
Jurisdiction  of  his  person)  is  not  a  nullity,  or 
absolutely  void,  for  want  of  the  appointment 
of  a  guardian  ad  litem.  It  la,  at  most,  only 
Toidable.  This  was  directly  decided  in  the 
case  of  Wallcenhorst  v.  Lewis,  24  Kan.  427. 
In  that  case  the  supreme  court  says:  "It  is 
also  insisted  that  the  judgment  is  void,  at 
least,  as  to  the  minor  defendants,  because  no 
guardian  ad  litem  was  at^lnted  to  protect 
their  rights,  and  no  answer  filed  for  them. 
ThU  objection,  also,  we  think  untenable.  By 
the  service,  Jmlsdlction  over  the  persons  of  the 
mlnoEB  Is  secured.   Tbe  avpointment  of  a 


guardian  ad  litem  is  a  step,  a  proceeding,  in 
the  case,  possible  only  after  jurisdiction  Is  ac- 
quired. An  appointment  before  that  would  be 
a  nullity.  Rut,  If  it  tie  something  which  may 
be  done  only  after  jurisdiction  be  aoquirpd, 
then  an  omission  of  it  is  not  a  jurisdic- 
tional defect,  but  an  error  In  the  proceedings. 
Such  an  error  may  be  ground  for  reversal,  but 
does  not  render  the  proceedings  and  judgmoit 
nullities.  Nor  does  such  a  ruling  destroy  any 
substantial  rights  of  the  minor.  Under  sec- 
tions 418  and  568.  Code  Civ.  Proc.,  he  may 
have  any  errors  in  the  Judgment  corrected  at 
any  time  within  one  year  after  becoming  of 
age;  but  If  there  he  no  errors,  and  his  ri^^ts 
have  been  folrly  adjudicated,  why  should  be 
be  permitted  to  treat  tbe  whole  proceeding  as 
a  nullity?  A  party  may  not  always  know  tbe 
exact  ages  of  the  various  def»idants.  The 
court  may  be  misinformed  by  the  testlmtmy  as 
to  ages.  Do  the  validity  of  the  wlKrie  pro- 
ceeding, and  all  rights  acquired  upon  the  faith 
of  such  validity,  hinge  upon  tbe  fact  whether 
the  plaintiff  and  the  court  were  correctly  ad- 
vised of  tbe  ages  of  the  defendants?  The  au- 
thorities almost  uulfOTmly  hold  in  accordance 
with  the  views  h»«ln  expressed."  Our  con- 
clusion is  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  to  war- 
rant the  relief  asked,  or  any  relief.  Judg- 
ment affirmed.   AU  the  Indies  cmenrtlng. 


(7Kaa.A»^0) 

BANK  OF  TOPEKA  et  aL  T.  MILLEB  et  aL 
(Oonrt  of  Appeals  of  Kansas,  Northecn  Oepart- 
ment,  K  D.  Jan.  27, 1806.) 

CJONTSaSIOir—RsFDSAI.  Off  DSKAIID— DBRn8»- 

Imcoxsistint  FtiiDiNoa 

1.  Defendants,  apparently  having  poesesaion 
and  control  of  the  goods  of  the  plaintiffs,  and 
with  full  knowledge  of  all  the  facts  in  relation 
thereto,  having  refused,  npon  demand  of  the 
pialntitiB,  to  surrender  the  same  or  permit  tiie 
plaintiffs  to  take  them,  asserting  title  and  right 
of  possession  in  themselves,  cannot,  in  a  soMe- 
quent  suit  by  the  plaintiffs  for  conrersioa,  as- 
sert as  a  defense  that  it  was  not  in  thrir  power 
to  deliver  the  goods,  and  that  tlieir  consent  to  a 
removal  would  not  have  availed  the  plaintiffs 
In  obtaining  possession. 

2.  An  immaterial  special  finding  of  fact  of  the 

J'ary,  upon  a  qnestion  not  at  issue  in  the  case, 
nconsistent  with  all  the  other  findings  of  fact, 
will  not  constitute  an  obstacle  to  the  court  ren- 
dering such  judgment  as  is  warranted  by  the 
special  findinga  of  fact  upon  the  issuM  J<^ned. 
(Syllabna  by  the  Court) 

Error  from  district  court,  Shawnee  county; 

Z.  T.  Hazen,  Judge. 

Action  by  John  Q.  Miller  and  others  against 
the  Bank  of  Topeka  and  others  to  recover  pos- 
session of  goods.  From  a  judgment  for  plain* 
tiffs,  defendants  bring  error.  Modified. 

Gleed,  Ware  &  Gleed,  C.  Hamilton,  and 
Vance  &  Campt>ell,  for  i^intlffs  In  error.  El- 
lis, Reed,  Cook  &  Ellis,  toe  defendants  In  er- 
ror. 

MAHAX,  P.  J.  We  cannot  consider  the 
first,  second,  thhrd,  fourth,  and  sixth  astigur 


Digitized  by  Google 


BANK  OF  TOFEKA  t.  UILLE& 


■965 


ments  of  error  in  this  case,  for  the  reason, 
that  It  does  not  appear  affirmatively  by  the 
record  that  the  motion  for  a  new  trial  was  filed 
In  time;  that  Is,  at  the  term  of  court  at  which 
the  trial  was  had  and  verdict  rendered.  No 
evidence  has  been  offered  which  we  can  con- 
sider to  overcome  this  difficulty. 

The  fifth  assignment  of  error  can  be  con- 
sidered without  a  valid  motion  for  a  new  trial, 
because  it  raises  the  question  as  to  whether 
the  court  rendered  the  proper  Judgment  upon 
the  findings  of  fact  and  the  undisputed  evi- 
dence in  the  case.  This  assignment  is  as  fol- 
lows: "In  sustaining  the  pialntlffs'  motion  to 
set  aside  the  general  verdict  and  special  find- 
ing No.  2i}^,  and  rendering  Judgment  on  the 
other  special  findings."  Special  finding  No. 
23%  Is  as  follows:  "Did  defendants,  at  the 
time  first  demand  was  made  by  the  plaintlfTs 
for  the  goods,  or  at  any  time  thereafter,  have 
possession  or  control  of  the  goods  in  contro- 
versy? A.  No,  in  reference  to  those  In  Guth- 
rie. As  to  those  in  Oklahoma  City,  yes." 
This  finding  Is  Immaterial,  under  the  Issues 
made  in  the  case,  and  could  not  have  been  con- 
sidered by  the  court  properly,  even  had  that 
defense  been  made  by  the  answer.  By  the  an- 
swer the  defendants,  plaintiffs  In  error,  assert 
ownership  in  the  goods  under  a  mortgage  made 
by  Wolfe  &  Son,  and  the  only  thing  that  Is 
said  in  reference  to  their  being  unable  to  de- 
liver the  goods  at  the  time  demand  was  made 
is  as  follows:  "Which  said  goods  were  aft- 
erwards taken  away  from  this  defendant  un- 
der certain  attachment  proceedings  in  the  ter- 
ritory  of  Oklahoma.*'  This  is  added  to  the 
third  count  oC  the  answer  of  the  Central  Na- 
tional Bank,  in  which  they  Allege  that,  prior 
to  the  19th  of  December,  1890,  they  loaned  the 
defendants  Wolfe  &  Son  $2,000;  and  to  secure 
the  payment  thereof,  and  other  sums  due  to 
other  parties,  Wolfe  &  Son  transferred  and  set 
over  to  the  defendant.  Jointly  with  certain  oth- 
er persons,  certain  goods,  wares,  and  merchan- 
dise belonging  to  the  defendants  Wolfe  &  Son. 
In  the  fifth  clause  of  this  same  answer  it  Is 
alleged  that  the  goods  mentioned  In  plaintiffs' 
petition  are  a  part  of  the  same  goods  that 
Wolfe  &  Son  transferred  to  them,  and  by  an- 
other clause  of  their  answer  they  all^e  that 
they  are  the  bwia  fide  purchasers  of  these 
goods.  The  answers  of  the  other  defendants 
are  practically  the  same,  with  the  exception  of 
the  statement  with  reference  to  the  goods  hav- 
ing been  subsequently  taken  on  attachment. 
Should  we  give  to  this  pleading  a  constmctloa 
necessary  to  support  the  contention  of  counsel 
that  finding  No.  23^  Is  a  material  finding,  un- 
der the  Issues  Joined,  we  would  permit  them 
to  say,  first:  "Yes;  we  had  possession  of  the 
goods,  and  bad  a  right  to  them;  but.  If  the 
court  should  be  of  the  opinion  that  we  did  not 
have  a  right  to  them,  thea  we  did  not  have 
them."  Such  utterly  inconsistent  averments 
have  no  place  In  a  Judicial  proceeding,  and 
ought  not  to  hare.  By  the  special  findings.  It 
appears  that  there  was  a  demand  made  for  the 
C^wds  by  the  i^Intiffs'  attorney  at  the  store 


in  Guthrie,  OkL,  on  the  19th  of  December, 
1S90;  that  on  the  22d  another  demand  was 
made  by  the  defendants  in  error  at  Toi>ei£a.  In 
neither  instance  was  any  claim  made  that  th<^ 
plalntiflLS  in  error  were  unable  to  deliver  tlie 
goods.  It  further  appeal's  from  the  evidence 
In  the  Kcord  that  they  iuiew,  at  the  time  the 
demand  was  made  in  Topeka,  the  exact  con- 
ditions then  existing  at  GuUarie.  There  was 
no  suggestion.  In  response  to  these  demands, 
tliat  the  goods  had  been  taken  away  from  them, 
or  that  they  were  unable  to  deliver  the  goods. 
But  the  refusal  was  ungualltied,  and  an  as- 
sertion made  of  an  absolute  right  to  the  goods 
under  this  mortgage.  Hence  the  special  find- 
ing No.  23^  was  not  only  immaterial,  under 
the  Issues  framed,  but  was  such  a  defense  as 
the  plaintiffs  In  error  were  precluded  from 
making  by  reason  of  ttie  attitude  they  asserted 
towards  the  goods  at  the  time  demaud  was 
made  upon  which  ttils  action  of  conversion  is 
based.  There  is  no  question,  under  the  evi- 
dence, that  at  the  time  the  first  demand  was 
made  the  agents  of  the  plaintiffs,  defendants 
In  error,  were  claiming  possession  of  the  goods, 
notwithstanding  the  sheriff  of  Logan  county, 
Okl.,  was  asserting  a  rightful  levy  thereon. 
At  that  time  the  plaintiffs  in  error,  through 
their  agents  at  Guthrie,  were  engaged  in  a 
controversy  with  the  sheriff  of  Logan  county 
as  to  who  In  fact  was  in  possession.  This 
controversy  was  continued  until  the  24th  of 
December.  So  that  the  plaintiffs  in  error,  at 
the  time  they  refused  to  permit  the  defendants 
In  error  to  remove  the  goods  they  claimed  from 
the  stock,  had  full  knowledge  of  all  the  facts, 
and  were  asserting  ownership  and  possession. 

It  is  argued  by  counsel  for  plaintiffs  in  er- 
ror tliat  the  district  court  could  not  rightfully 
set  aside  the  general  verdict,  and  set  aside 
special  finding  No.  23^  in  order  to  base  a 
judgment  on  the  other  special  findings  in  the 
case.  They  argue  that  the  role  is  that.  If  the 
special  findings  are  Inconsistent  with  each  oth- 
er and  inconsistent  with  the  general  verdict,  a 
new  trial  must  t>e  awarded.  The  record  does  not 
disclose  tliat  the  court  set  aside  either  the  g^- 
eral  verdict  or  special  finding  No.  23^  Indeed, 
it  was  not  necessary  to  do  either.  The  special 
findings  control  the  general  verdict.  Special 
finding  No.  23^  as  we  have  heretofore  said, 
was  immaterial.  It  responded  to  no  Issue  made 
In  the  case.  If  the  fact  disclosed  constituted  a 
defense,  It  had  not  t>een  made  by  the  issues 
joined.  As  we  have  heretofore  said,  the  plain- 
tiffs in  error  were  not  in  a  position  to  assert 
such  a  defense.  All  of  this  Is  disclosed  by 
the  admissions  of  record,  the  special  findings 
of  the  Jury,  and  the  uncontradicted  evldowe 
In  the  case. 

The  other  special  findings  of  the  Jury  sustain 
the  Judgment  of  the  court.  It  was  stipulated 
in  the  course  of  the  trial  that,  as  against 
Wolfe  &  Son,  the  plaintia:s  had  a  right  to  re- 
cover. The  special  findings  of  the  Jury  are,  in 
effect,  that,  at  the  time  the  demand  was  made 
of  the  plaintiffs  in  error  for  the  goods,  there 
was  of  the  goods,  in  the  stock  then  being  so 
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claimed  them  nnder  fbeir  mortgage,  goods 
of  MlUer  &  Go.  to  the  value  of  n.400;  that 
demands  were  made  on  the  19th  at  Oothrie, 
OkL,  of  the  agents  of  the  plaintiffs  In  error, 
for  permission  to  remore  the  goods  from  the 
stock,  which  was  refused;  tliat  on  tiie  22d  of 
December  these  demands  tax  permlsdon  to  re- 
move these  goods  from  tlie  stock  were  like- 
wise made  in  writing,  with  a  description  of 
the  goods,  of  the  Bank  of  Topeka,  and  of  the 
Central  National  Bank,  and  of  the  defendant 
Clark,  at  Topeka,  Ean.,  and  that  these  de- 
mands were  likewise  refused,  and  a  dalm  as- 
serted, as  the  ground  of  refusal,  that  they  had 
A  chattel  mortgage  upon  the  goods,  and  were 
•entitled  to  hold  possession  under  the  mort- 
SBge;  that  there  was  a  snbsequent  deouind 
made  on  the  24th  of  Decembor.  at  Guthrie,  of 
the  agents  of  the  plaintiffs  in  error,  which  was 
likewise  refused;  tliat  all  of  these  refusals 
were  based  upon  a  claim  of  right  under  the 
<hattel  mor^ri^  By  finding  18  the  jury  say 
that,  wlfliont  Qie  consent  of  the  pialntlfFa  In 
error  at  Qie  Ume  these  demands  were  made, 
they  could  not  have  procured  their  goods,  even 
with  die  consent  c'  the  sheriff,  who  was  then 
contesting  with  the  pialntifft  in  error  for  the 
posaes^n  of  ttie  good^  and  even  with  the 
consent  of  the  United  States  manfbal,  who  was 
In  ttw  store  at  ^  time  selectli^  goods  for  an- 
other creditor,  who  vna  asserting  a  like  right 
of  rescinding  a  sale  and  delivery.  It  seems  to 
be  a  wdl-settled  principle  of  law  that  a  party 
rannot  base  a  refusal  to  surrender  personal 
pnqterty,  when  demand  is  rightfully  made  of 
tilm  by  the  true  owner,  upon  a  paramount 
rli^t  of  property  and  poesesslon,  unqualified, 
And,  when  he  is  sued  for  conversion,  then  de- 
fend upon  the  ground  that  he  had  not  the  poa- 
MBSlon  at  the  time  the  demand  was  made,  and 
could  not  deliver;  oae  position  being  incon- 
Biatent  with  the  other.  It  is  so  held  In  Oakley 
V.  RaDdolph,  54  Kan.  779,  89  Pac.  099.  Upon 
the  admission  of  plaintiffs  In  error,  and  the 
special  findings  of  the  Jury  and  the  evidence 
contained  in  the  record,  the  Judgment  is  not 
only  well  sopported,  but  It  Is  evidently  correct 
and  ]u3t.  It  Is  Immaterial  that  others  were 
engaged,  as  well  as  the  plaintiffs  in  error,  In 
contesting  the  right  of  the  plaintiffs  John  O. 
MlUer  &  Co.  It  is  Immaterial  that  others 
might  have  been  liable  to  them  for  the  value 
of  their  goods  by  reason  of  their  conduct  with 
respect  thereto,  or  that  others  were  Jointly  li- 
able with  the  plaintlfTs  In  error  under  the  mort- 
gage, which  expressly  enumerates  Items  of  In- 
debtedness to  several  different  persons  other 
than  the  plaintiffs  In  error.  With  a  knowledge 
of  all  the  facta,  they  elected  to  assert  their  un- 
qualified right  to  the  goods,  and  to  their  pos- 
session, as  against  the  plaintiffs,  not  only  at 
the  time  the  matter  was  first  presented  to  them 
for  their  consideration,  but  continued  to  do 
so  both  by  their  pleadings  and  by  their  evi- 
dence, and  they  must  abide  now  by  that 
election.  The  defendants  filed  a  cross  petition 
In  error,  In  which  they  assign  as  error  that  the 
court  refused  to  allow  th«n  Intei'est  on  the 


value  of  the  goods  fi»m  the  time  demand  was 
made  to  the  rendition  of  the  verdict  There 
can  be  no  question  that;  If  there  was  a  convw- 
•ion  of  the  goods  at  that  time,  die  proper  meas- 
ure of  damages  would  be  the  market  value  of 
ttie  gooda  at  Qie  tlme^  witti  Interest  thereon 
from  the  time  of  the  Minversloii,  and  tbe  court 
dionld  have  allowed  Intraeat.  There  can  be 
no  doubt,  under  Qie  findings  of  fact  and  Hie 
evidence  In  the  case,  that  there  was  a  conver- 
sion on  the  22d  of  December,  1890,  and  in- 
terest at  the  rate  then  allowed  by  law  to  the 
date  of  the  verdict  should  be  awarded  to  tiie 
defendants  In  error.  Tbe  judgment  of  the 
district  court  will  be  modified  to  this  extmt. 
and,  as  so  modified,  will  be  affirmed.  All  the 
judges  concurring. 

(7  Ku.  A.  39) 
McCRIB  V.  HlXOy  LUMBER  CO.  et  aL» 

<Coart  of  Appeals  of  Eaasas,  Northern  Depart- 
ment, E.  D.  Jan.  27,  1898.) 

Tbiai/— Instructions— NscxsBiTT  ov  RaqDaav— 

HOMBSTBAD  —  ACTUAL  OOCUFATIOV  —  HB- 
CHAKIOB*  LiBSB— PbioRITIBS. 

1.  In  a  civil  action,  that  the  court's  faiatmc- 

tloDB  do  not  cover  every  contention  in,  or  aspect 
of,  the  case,  is  not  error  repairing  a  reversal. 
If  the  Instructions  are  not  sufflcientl;  compre- 
hensive to  meet  the  yiews  of  coonsel,  they 
should  call  the  attention  of  the  trial  court  there- 
to by  a  request  for  additional  instmctions. 

2.  Actual  occupation  is  essential  to  the  estab- 
lishment of  a  homestead  in  land,  nnder  the  con- 
stitution and  statutes  of  this  state. 

3.  Under  the  provisions  of  section  €30  of  the 
Code  of  Civil  Procedure,  in  relation  to  mechan- 
ics' Hens  in  cases  where  there  are  prior  lieoH 
Vpon  the  land,  the  mechanics  ana  material 
men  are  entitira  to  priority  on  a  new  stmctnn' 
erected  entirely  by  ttiem.  and  from  tlieir  mate- 
rial, independent  of  the  land  itself. 

(SyUaboB  by  the  Court) 

Error  from  district  court,  Atchison  county  i 
W.  D.  Webb.  Judge. 

Action  by  Robert  McCrle  against  tbe  Hixou 
Lumber  Company  and  others  to  determine  pri- 
ority of  liens.  From  a  Judgment  for  defend 
ants,  plaintiff  brings  error.  Modified. 

J.  T.  AUensworth,  tox  plaintiff  In  error. 
Gbas.  J.  Conlon  and  J.  F.  Tufts,  for  defend- 
ants In  error. 

MAHAN,  P.  J.  He  principal  question  In 
this  case,  going  to  the  merits,  and  presented 
by  counsel  in  their  briefs  and  arguments.  Is  as 
to  whether  the  property  involved  In  the  suit 
was  exempt  to  tbe  principal  defendants,  the 
Hudsons,  as  a  homestead.  The  defendante  In 
error  contend  that  the  court  ought  not  to  con- 
sider the  merits  of  the  case,  because  the  record 
la  iosufflcient,— that  the  case-made  is  fnd^lnlte. 
Incomplete,  and  does  not  purport  to  be  the 
record,  or  copies  of  records,  of  anything  upon 
which  this  court  can  base  a  review.  Counsel 
are  at  fault  In  this.  The  record  contains  the 
pleadings,  and  the  special  findings  of  the  Jury, 
and  the  findings  of  fact  of  the  court,  and  th** 
conclusions  of  law  based  tlwreoo.   It  would 

*  Briwaring  deoied* 
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have  been  an  nnneeenary  expense  to  have 
Ixou^t  to  this  court  the  eTldence.  Tbe  prac- 
tice <a  limiting  the  ca»-nuule  to  snfilclent  mat- 
ter to  present  ^e  qnestlona  inTcdred  oni^t  to 
tw  enconraged,  Instead  of  dlscoumced. 

The  first  spedflcatlon  of  error  la  that  tiie 
oonrt  emd  In  omitting  to  instruct  tbe  Jury  as 
to  what  constituted  a  homestead.  If  the  In- 
struetkms  were  deficient  In  any  respect,  It  was 
the  liberty  and  duty  of  counsel  to  aslc  fbe  court 
to  give  further  Instructions.  Had  be  done  so, 
and  had  the  court  refused  to  submit  the  prop- 
er Instruction  to  tbe  Jury  upon  the  questton 
proposed,  there  would  be  something  to  hare 
based  a  contention  i^^on.  As  it  Is,  Oi&ce  la 
not. 

The  next  specification  of  mor  is  that  the 
court  erred  In  concluding  that  the  mechanics* 
liens  Tvere  prior  to  the  judgment  liens  of  the 
idalntlfl  in  error,  and  in  adjudging  that  the 
proceeds  of  the  sale  of  the  prt^rty  Involved, 
After  the  mechanlCB'  liens  were  satisfied,  should 
be  distributed  among  the  judgment  auditors 
pro  rata.  Tbla  directly  InTolves  the  question 
as  to  whether  the  land  was  a  homestead  or 
not,  and  also  presents  the  question  of  the  re- 
spective rights  of  the  judgment  lienors.  The 
third  epeciflcatbn  of  error  Is  that  the  court 
erred  In  not  adjudging  the  plaintiff  In  error 
to  have  a  first  Hea  upon  tiie  property.  And 
the  fourth  is  Qiat  the  court  erred  In  not  sus- 
taining the  plaintlfTs  motion  for  a  new  trial. 
These  three  Involve  the  homestead  questUm. 
If  the  land  was  exempt  to  the  principal  defend- 
ants as  a  homestead.  Qie  plaintiff  has  nothing 
to  conqilain  of,  as  against  the  mechanics  and 
material  men  whose  labor  and  lumber  went 
Into  the  Improvements  upon  die  pn^erty.  tba 
findings  show  that  the  plaintiff  In  ern^  obtain- 
ed his  judgment  In  18B0;  that  the  principal  de- 
fendants, the  Hudsous,  acquired  their  title  to 
the  property  in  controversy  on  the  22d  day  of 
February,  1892;  that  it  veaa  their  intention  at 
the  time  they  toolc  title  to  tlie  property  to  malce 
it  their  homestrad;  that  during  the  months  of 
March,  April,  May,  and  June,  1892,  John  H. 
Myers,  one  of  the  defendants,  was  engaged, 
under  a  contract  with  tliem,  in  constructing  a 
dwelling  house  upon  the  property;  that  Hlzon 
&  Co.  and  tbe  other  lloiors  furnished  ma- 
terial therefor,  and  their  labor  thereon,  aa  sub- 
contractors; that  the  work  was  abandoned  by 
reason  of  the  fact  that  the  Hndsons  failed  to 
make  a  payment  to  the  contractor  according  to 
the  terms  of  the  contract;  tliat  at  no  time  did 
the  Hndsons,  nor  did  any  of  them,  ever  reside 
upon  the  land;  that  during  all  of  the  time  the 
work  was  progressing  th^  lived  in  a  rented 
property  about  a  mile  distant  from  the  prop- 
erty in  controversy;  and  that,  after  tbe  sus- 
pension of  the  work  on  the  pnqierty,  they  left 
the  city  of  Atchison,  and  moved  to  the  town 
of  Alton,  In  Kansas,  and  have  resided  there 
ever  since.  The  action  was  tried  at  the  March 
term,  1894,  After  adjudging  the  several 
amounts  due  to  the  lienors  against  the  Hud- 
sons,  as  well  as  against  Myers,  the  contractor, 
the  court  held  that  those  lienors  sliould  be 


first  paid  (tut  of  the  iffoeeeda  of  tiie  pn^erty, 
and,  if  there  should  be  any  resldne  after  pay- 
ing them,  it  should  be  dislxlbuted  among  the 
judgment  oedltins  pro  rata;  that  the  Hudsous 
were  not  entitled  to  hold  the  proceeds  of  the 
sale  against  the  judgment  creditors  after  tbe 
mechanics'  liens  were  satisfied.  So  It  will  be 
seen  that  the  court  not  only  h^  In  effect,  that 
as  betweai  the  parties  ffaiwitwg  liens  for  work 
and  matoial  furnished  In  the  construction  of 
the  house,  and  the  Judgment  lienors,  the  prop- 
erty was  exempt  as  a  homestead  of  the  Hod- 
sons,  because  It  could  not  have  found  that  the 
liens  of  the  mechanics  and  material  men  were 
siyierlor  to  tbe  liens  of  the  Judgment  credltm 
under  any  otha  theory.  The  court  likewise 
lield,  as  between  the  Hudsons  and  their  Judg- 
ment creditors,  that  the  property  was  not  ex- 
empt; otherwise^  the  residue  of  the  funds,  aft- 
er discAiarglng  the  other  liens,  stwald  haye 
been  paid  to  the  Hudsons,  under  the  wdl-Be^ 
tied  law  of  this  state,  that  the  proceeds  4>t  the 
homestead  sold  at  a  judicial  sale  remain  ex- 
empt, and  cannot  be  appropriated  to  the  pay- 
ment of  Judgment  creditors. 

It  la  contended  In  support  of  the  material 
men  and  mechanics  who  have  liens  on  the 
l^perty  that,  because  tbe  property '  wu 
bought  hy  tbe  Hndsons  with  the  express,  ift' 
tentlon  of  making  it  their  home,  ajid  tlieiy 
proceeded  to  prepare  the  property  thez«<ot 
by  the  section  of  bulldiiufB  thereon;  and 
because  tbe  Jury  found  that  at  the  tian  of 
the  trial  the  Hudsons  had  not  abaodoneS 
fbelT  intontlon  of  making  the  property  tlieir 
home.  It  was  in  law  exempt,  notwltlmtand- 
Ing  it  had  never  been  so  occupied.  Had-  the 
Hudsons  ever  perfected  their  homeatead 
right  by  an  actual  occupatton  of  the  prop- 
erty, this  contention  might  be  mistalned,  un- 
der tbe  authority  of  cases  in  our  supreme 
court  In  the  case  of  In^els  v.  Ingels,  60 
Kan.  765,  32  Pac.  887,  the  supreme  court 
says:  "Where  city  lota  are  purchased  for  a 
homestead.  In  order  to  preserve  a  debtor's 
right  to  the  homestead  exemption  he  must 
actually  occupy  the  same  as  a  residence 
within  a  reasonable  time  aftw  the  purchase; 
and  where  a  debtor  falls  to  so  occupy,  and 
falls  to  make  uiy  preparation  for  occupancy 
for  a  period  of  two  years  and  fire  montha 
after  such  purchase,  he  cannot  defeat  the 
Judgment  lien  of  a  creditor  merely  by  show- 
ing that  he  has  always  intended  to  occupy 
said  lots  as  a  homestead.  Tbe  constitution 
and  statute  require  actual  occupancy  In  or- 
der to  preserve  a  homestead  right  Occu- 
pancy after  levy  of  encutlon  does  not 
change  the  rights  of  the  parties.'*  While  It 
is  true.  In  this  case,  that  there  was  prepara- 
tion made  by  the  parties  for  occupying  the 
property  within  two  years,  or  within  a  few 
months  after  the  purchase,  yet  they  never 
occupied  tbe  same  at  any  time.  In  the  case 
of  Ollworth  T.  Cody.  21  Kan.  702,  cited  by 
counsel  for  defendant  es  sustatoing  their 
view  that  the  property  was  exempt  by  rea- 
son of  these  preparations  having  been  mad^ 
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tbe  eonrt  lafd.  In  reeltln;  the  facts,  tibat 
Cod?  purchased  the  propert?  In  eontrovenj 
in  that  caae  on  the  lit  of  December,  1877; 
that  he. at  once  began  to  dig  a  celUr,  and 
haul  stone  for  a  dwelling  bonaa  thereon; 
that  on  the  5th  of  December.  1877,  he  start- 
ed to  a  neighboring  town  to  purchase  ma- 
terials to  erect  a  dwelling  house,  and  return- 
ed with  the  materials  on  the  7th,  and  con- 
tinued the  coDstnictlon  of  the  house,  and 
completed  It  on  tbe  28tb  of  December,  1877; 
that  an  attachment  was  levied  between  tbe 
7th  and  28th;  that  on  the  completion  of  tbe 
house  be  at  once  moved  his  family  Into  tbe 
dwelllog,  and  has  since  occupied  the  dwell- 
ing by  himself  and  family,— and  held  that 
under  these  facts  tbe  property  was  exempt, 
and  that  occupancy  as  a  homestead  was  In- 
itiated at  tbe  time  of  the  levy  of  tbe  attach- 
ment, by  tbe  fact  of  the  presence  of  tbe  de- 
fendant at  work  upon  his  dwelling  house, 
which  was  completed  by  bis  actual  occu- 
pancy within  28  days  from  the  purchase  of 
the  land.  Had  the  Hudsons,  In  this  case, 
occupied  the  property  at  all  before  tbe  com- 
mencement of  this  suit,  there  would  be  some 
reasonable  ground  for  tbe  contention.  Coun- 
sel for  defendants  also  refer  us  to  tbe  case 
of  Edwards  v.  Fry,  0  Kan.  426.  In  that  case 
the  supreme  court  held  that  the  10  acres  of 
land,  the  subject-matter  of  the  suit,  bad 
never  become  a  part  of  the  homestead,  be- 
cause It  had  never  been  occupied  as  such. 
The  10  acreb  In  controversy  was  a  part  of 
the  entire  tract  of  40  acres,  but  separated 
from  the  30  acres  by  a  railroad  right  of  way. 
It  was  found  as  a  fact  that  when  Edwards 
bought  the  tract  he  Intended  to  make  tbe 
entire  tract  his  homestead.  He  had  no  other 
land.  But  l^e  10-acre  tract  wns  In  tbe 
possession  of  Fry,  who  claimed  a  verbal 
contract  from  Edwards  for  tbe  purchase 
thereof.  The  contention  was  that  Inas- 
much as  It  was  tbe  homestead,  or  a  part  of 
the  homestead,  Edwarda  could  not  make  a 
verbal  contract  of  sale  without  the  wife's 
consent.  But  the  court  held  that  inasmuch 
as  the  possession  of  Edwards  did  not  extend 
to  these  10  acres,  and  inasmuch  as  he  never 
bad  occupied  the  10  acres  as  a  homestead, 
the  verbal  contract  for  a  sale  could  be  en- 
forced against  him.  Justice  Brewer  says  in 
tbe  course  of  tbe  opinion:  "A  purchase  of  a 
homestead  with  a  view  to  occupancy,  fol- 
lowed by  occupancy  within  a  reasooable 
time,  may  secure,  ab  Initio,  a  homestead  in- 
violability. Yet  occupation  is  nevertheless 
an  essential  element  to  secure  this  luvlola- 
billty."  Under  the  findings  of  the  Jury  and 
of  the  court,  it  cannot  be  said,  in  the  light 
of  the  decisions  of  the  supreme  court  In  con- 
struing tbe  homestead  law,  that  this  tract 
ever  became  the  homestead  of  tbe  Hudsons. 
If  it  was  not  tbe  homestead  of  tbe  Hudsons, 
the  judgment  Ucn  of  the  plaintiff  in  error  at- 
tached thereto  u  soon  u  the  Hudsona  ac- 


quired title,  wlileh  wu  a  month  or  man  be- 
fore the  contract  was  made  with  Myers  mi- 
der  which  any  of  tbe  lumber  was  furnished, 
or  the  work  performed,  for  which  the  m«- 
chanlcs'  Uens  are  claimed.  If  these  Jndff- 
ments  were  Uens  at  all,  they  were  prior,  as 
to  the  land,  to  those  created  by  Hudson  un- 
der the  Myers  contract  Tbe  court's  condo- 
slon  of  law  to  tbe  contrary  was  erroneous, 
and  contrary  to  and  against  the  findings  of 
fact 

The  remaining  question  Is  as  to  the  build- 
ing erected  by  Myers  under  the  contract 
with  tbe  Hudsons,  the  foundation  of  the 
mechanics'  Uens.  Was  It  intended  by  the 
legislature  to  give  to  the  mechanics  or  ma- 
terial men  a  lien  upon  tbe  buOdiogs  erect- 
ed by  them.  Independent  of  the  land  Its^T 
We  f^-e  of  the  opinion  that  the  statute  Is 
broad  enough  to  evidence  such  an  Intention. 
The  statute  says:  "Such  Uens  shall  be  pre- 
ferred to  all  other  liens  or  Incumbrances 
which  mayattach  to  or  upon  such  land,balld- 
ings  or  Improvements,  or  either  of  them, 
subsequent  to  the  commencement  of  such 
building."  The  words  "either  of  them"  are 
sufficient  to  indicate  that  the  legislature  In- 
tended a  lien  to  attach  to  the  buildings,  Inde* 
pendent  of  the  land  Itself.  This  construc- 
tion has  been  placed  by  other  states  upon 
similar  statutes.  In  some  of  the  states  the 
details  by  which  this  separate  lien  is  work- 
ed  out  are  more  specific  In  the  legislative  en- 
actment, but  such  Intention  Is  no  more  clear* 
ly  expressed.  And  we  conclude  that  under 
the  provisions  of  this  statute  the  materia] 
men  had  a  prior  lien  upon  the  building  erect- 
ed by  them,  and  that  it  can  be  worked  out 
either  through  a  finding  of  tbe  court  as  to 
the  respective  values,  or  separate  appraise- 
ment of  the  buildings  and  land  under  the 
direction  of  the  court  and  an  award  of  the 
amount  pro  rata,  to  each  class  of  liens,  from 
the  proceeds  of  a  sale  in  solido.  While  the 
Judgment  liens  attached  to  the  land  prior  to 
the  commencement  of  the  building,  tbey  did 
not  attach  to  the  building  until  after  the 
Uens  of  the  mechanics  attached  thereto,  un- 
der the  express  provisions  of  the  statute. 
The  Judgment  will  be  so  modified  that  it 
will  give  the  plaintiff  In  error  a  first  lien, 
and  to  Helen  T.  Cheever  a  second  lien,  upon 
the  land,  for  the  amount  of  their  respective 
Judgments  remaining  unpaid,  and  to  the  me- 
chanics and  material  men  a  first  Hen  upon 
tbe  building;  and  tbe  district  court  wiU  as- 
certain and  determine  from  proofs  to  be 
offered  by  the  respective  parties  the  value 
of  the  land,  and  the  value  of  the  building 
erected  under  the  Myers  contract,  separate- 
ly, and  direct  a  sale  of  the  property  In  so- 
lido, .md  distribute  the  proceeds  to  the  re* 
spective  parties,  pro  rata,  according-  to  such 
valuation  so  found.  The  costs  In  this  court 
will  be  divided  between  tbe  parties.  All 
the  Judges  concurring. 
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PETTYJOHN  et  al.  T.  NEJWHABT. 

(Conrt  of  Appeals  of  Kansaa,  Northern  Depart- 
ment, £.  D.   Jan.  27,  1896.) 

f^DDVLSHT  CONTETAXOBS— COXBIOEEATION. 

1.  A  mother-in-law  has  the  right,  a.%  against 
creditors,  to  compensate  her  soii-in-law  for  her 
boiird  and  living  expenses,  where  she  lives  in 
bis  family  as  a  member  thereof,  without  any 
previous  agreement  for  compenHutiou. 

2.  A  conveyance,  where  a  part  of  the  con- 
sideration is  an  agreement  for  futnre  snpport 
of  the  grantor,  where  such  grantor  has  no  other 
property  available  for  the  payment  of  creditors, 
should  be  set  aside  to  the  extent  ot  the  value 
of  such  future  support. 

(Byllabiu  by  the  Court) 

Brw  tnm  dlitriet  court,  Jobnaon  aranty; 
T.  Bnrrla,  Judge. 

Action  br  J.  FfittrJolm  and  others  ogalnat 
Phillip  Nevbart  to  aSt  aside  a  eonr^ance  as 
in  fnod  of  credlton.  Fnm  a  lodgment  tm 
defendant,  plaintiffs  bring  error.  Modified. 

F.  R.  Ogg  and  S.  T.  Seaton,  for  plaintiffs 
In  error.  J.  W.  Parker,  for  defendant  In  er- 
ror. 

McBLBOY,  J.  This  action  was  brought  1^ 
J.  L.  Pettyjohn  &  Co.  againat  Phillip  Newhart 
to  set  aside  a  conv^ance  made  by  Catharine 
Cochran  of  a  store  building  in  Olathe^  on  No- 
vember 14,  1800,  to  Phillip  Newbar^  her  son- 
in-law.  The  trial  court  made  special  findings 
of  fact  and  conduslona  of  law,  In  substance, 
aa  follows:  (1)  That  on  the  l^tOi  d^  of  No- 
vember,  1890,  Catharine  Cochran  was  the 
owner  In  fee  of  the  following  described  lands 
and  toiements  in  Olath^  Johnson  count;,  to 
wit,  *  *  *  on  which  was  and  is  a  UxeB 
three-story  l^lc  store  building,  with  an  addi- 
tion. (2)  The  real  estate  was  of  the  value 
of  $5,000,  and  was  all  the  proper^  owned  tqr 
Catharine  Cochran.  (3)  On  that  date  Catha- 
rine Cochran  was  Indebted  to  J.  L.  Pet^John 
ft  Co.  on  two  promlBsory  notes,  for  which 
Judgment  was  rendered  against  her  on  the 
21st  day  of  January,  nm,  for  91,001.20  and 
costs.  <^  On  the  14th  day  of  November, 
1880,  there  were  Judgments  of  record  in  the 
district  court  against  Catharine  Cochran,  as 
follows:  One  in  favor  of  Craighead  for  ^2SL- 
11;  one  in  fbvor  of  M.  G.  MlUer  for  $335.3S; 
ooB  In  favor  of  Legate  for  ^76.00;  one  la 
favor  of  Dow  for  ¥68.21;  tme  In  favor  of  Pa- 
tron's Bank  for  ¥83.4i!,-total,  ¥l,021.7a  (5) 
On  the  date  of  conveyance  there  were  taxes 
doe  and  delinquent  against  the  aboTe4e8crlb- 
ed  lands.  (6>  And  Catharine  Cochran  was  In- 
debted to  Phillip  Newhart  on  two  promissory 
notes  in  tttc  sum  of  $500,  and  Interest  there- 
on. (7)  Catharine  Cochran  was  Indebted  to 
PhUlip  Newhart  for  her  board  and  lodging  for 
three  years  next  prior  to  the  14tli  day  of  No- 
vember. 1800,-150  weeks,  at  $3  per  week, 
fl(i8.  The  board  and  lodging  was  fnmlshed 
without  any  express  promise  previously  made 
by  said  Catharine  Cochran  to  pay  for  the 
same.    (8J  On  the  14th  dOjr  of  November, 


1800,  Joel  Cochran  and  Albert  Cochran  were 
indebted  to  Phillip  Newhart  on  three  promis- 
sory notes  in  the  sum  of  fSSO  and  interest. 
Neither  of  these  notes  was  signed  or  Indorsed 
by  Catharine  Cochran.  (9)  On  the  14  Ui  day 
of  November,  1800,  Catharine  Cochran  scdd 
and  conveyed  by  deed  to  Phillip  Newhart  the 
lands  and  tenements  described.  The  consid- 
eration Bpevlfled  in  the  deed  was  one  dollar 
and  certain  contracts.  The  real  consideration 
was  the  assumption  and  payment,  by  New- 
hart, of  the  five  Judgments  designated  in  the 
fourth  finding  of  fact,  the  assumption  and 
payment  of  taxes  mentioned  in  the  fifth  find- 
ing of  fact,  the  claim  of  Phillip  Newhart  for 
boarding  and  lodging  r^rred  to  In  the  sev- 
enth finding  of  fact,  the  amount  due  on  the 
two  promissory  notes  in  the  sixth  finding  of 
^t,  the  three  promissory  notes  referred  to 
in  the  eighth  finding  of  fact,  and  the  written 
agreesnent  and  promise  npon  the  part  of  PhU- 
lip Newhart  to  furnish  board,  clothing,  lodg- 
ing, medical  attention,  and  all  proper  care  and 
protection  for  Catharine  Cochran  during  her 
Ufettan^  including  ber  last  sickness,  funeral, 
and  burlaL  (10)  On  the  day  of  Decem- 
ber, 1882,  Gatbartne  Cochran  died.  Phillip 
Newhart  did  pro^de  fw,  sui^rt,  and  care 
for  her  from  the  14tb  day  ot  November,  1880, 
until  ber  death,  and  did  defray  the  ei^nses 
of  her  funeral  and  burial,  as  he  had  agreed 
to  do.  (11)  By  the  deed  referred  to  in  the 
ninth  finding  of  fact,  Catharine  Cochran  con- 
veyed awiqr  all  the  proper^  she  owned,  and 
Oiereby  provided  for  the  payment  of  all  the 
debts  she  owed,  except  the  debt  of  J.  L.  Pet- 
tyjohn ft  Co.  She  in  the  same  transaction 
Ktrovlded  for  the  support,  maintenance,  luid 
care  of  herself  during  the  remainder  of  her 
life,  and  for  ber  funeral  and  burial  after  ber 
deeili.  She  in  the  same  transaction  provid- 
ed for  the  payment  of  the  debts  of  her  sona 
Joel  Cochran  and  Albert  Codiran,  evidenced 
by  the  three  promissory  notes  referred  to  in 
the  eighth  finding  of  fact  OS)  FhllUp  New- 
hart ought  to  liave  known,  and  br  the  «er^ 
else  of  proper  care  and  diligence  In  making 
inquiry  could  and  would  have  known,  of  the 
existence  ot  the  debt  of  J.  L,  Pettyjohn  ft  Co. 
againat  Catharine  Cochran,  at  and  before  the 
execution,  delivery,  and  acceptance  of  the 
deed  to  the  property.  (13)  Catharine  Cocbi-an 
was  about  70  years  old,  and  was  In  very  fee- 
ble health  from  that  date  until  the  date  of 
her  death.  She  was  In  such  a  helpless  condi- 
tion physically  and  mentally  aa  to  require 
great  care  and  attention;  and  the  value  of 
her  support,  care,  and  protection  during  that 
time,  and  the  expense  of  her  funeral,  was 
¥700.  (14)  Phillip  Newhart  has  made  im- 
provements on  the  property  of  the  value  of 
¥2(a  (15)  Phillip  Newhart  has  had  the  pos- 
session, occiipanoy.  and  use  of  the  property 
continuously  since  the  14th  day  of  November, 
1800.  and  the  rental  value  of  the  property 
from  that  date  until  the  present  time  Is  ¥1,110. 
(IG)  The  ptolntlffs'  Judgment  and  claim 
against  Catharine  Coqhrau  referred  to  I4  t^e 
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third  finding  of  fact,  with  Interest  and  costs, 
amounts  to  the  sum  of  (1,200.24.  (17)  The 
claims  of  Phillip  Newhart  against  Catharine 
Cochran,  and  the  sums  by  him  Invested  In 
the  real  property,  may  be  divided  Into  two 
classes,  as  follows:  First  class:  First,  the 
five  judgmeuts  In  the  fourth  finding,  with  In- 
terest, 91,214.20;  second,  the  two  notes  In  the 
sixth  finding,  with  interest.  fT40.54;  third, 
taxes  paid  on  the  property  with  Interest, 
9765.03;  fourth,  board,  lodging,  and  care  of 
Catharine  Cochran  for  three  years  next  prior 
to  the  14th  day  of  November,  1890,  with  In- 
terest, ?554.58;  fifth,  support,  maintenance, 
and  care  of  Catharine  Cochran  from  the  14th 
day  of  November,  1890,  until  the  date  of  her 
death,  funeral  and  burial  expenses,  with  In- 
terest, $742,— total,  54,ii20.34.  From  which 
should  be  deducted  the  rental  value  of  the 
property  In  controversy  from  November  14, 
1890,— ?l,n0,— leaving  as  the  amount  of  Phil- 
lip Newhnrt'a  claim  of  the  first  class,  the  sum 
of  $3,110.34.  Second  class:  The  three  notes 
of  Joel  Cochran  and  Albert  Cochran  refmetl 
to  Id  the  eighth  finding,  with  interest  to  this 
date,  $801.85. 

Conclusions  of  Law. 

1.  Catharine  Cocliran  had  a  right  to  prefer 
one  creditor  over  another,  and  to  pay  all  of 
her  creditors,  except  the  piafntltf,  provided 
she  acted  in  good  faith. 

2.  Catharine  Cochran  had  a  right  to  sell  and 
convey  all  of  her  property,  If  necessary,  to 
pay  off  the  several  debts,  and  to  meet  and 
provide  for  the  several  claims  referred  to  In 
special  finding  No.  17.  amounting  to  the  ag- 
gregate sum  of  $3,110.34,  and  designated  In 
said  special  flndii^  as  belonging  to  the  first 
class. 

3.  Catharine  Cochran  had  not  the  right  to 
sell  all  her  property  to  pay  off  all  her  Indebt- 
edness, except  the  debt  owing  to  plaintiff,  and 
to  provide  for  her  future  support,  and  also 
at  the  same  time,  and  In  the  same  transac- 
tion, pay  ofr  the  debts  of  her  sons  Joel  Coch- 
ran and  Albert  Cochran. 

4.  The  sale  of  the  property  In  controversy 
by  Catharme  Cochran  to  Phillip  Newhart,  In 
so  far  as  the  consideration  for  said  sale  was 
the  three  notes  of  Joel  Cochran  and  Albert 
Cochran,  referred  to  in  the  eighth  special  flnd- 
lug,  was  fraudulent,  and,  as  against  the  plain- 
tiffs In  this  action,  was  fraudulent  and  void. 

5.  The  plaintiffs  have  a  right  to  have  said 
deed  of  conveyance  set  aside,  and  to  have 
the  property  In  controversy  advertised  and 
sold  according  to  law. 

6.  The  claim  of  defendant,  Phillip  Newhart, 
nnionntlng  to  .fi3.tl0.:?4,  referred  to  In  the  sev- 
enteenth special  finding  as  belonging  to  the 
first  class.  Is  a  first  and  prior  Hen  upon  the 
property  in  controversy.  The  claim  of  the 
plaintifTs  for  $1,200,24,  referred  to  hi  the  six- 
teenth spcflal  tlndinn,  ia  a  second  lien  upon  the 
property  In  controversy.  And  the  claim  of  de- 
fendant, Phillip  Newhart.  for  $804.85.  referred 
to  tn  the  seventeenth  special  finding  as  belong- 


ing to  the  second  class,  Is  a  third  Uea  upon  the 
property  in  controversy. 

7.  The  plaintiffs,  and  defendant.  Phillip 
Newhart,  have  a  right  to  have  the  property  in 
controversy  advertised  and  sold,  with  appraise- 
ment, as  under  execution,  and  to  have  the  pro- 
ceeds of  such  sale  applied— First,  to  the  pay- 
ment of  the  costs  of  this  action.  Includtag  the 
costs  of  such  sale;  second,  to  the  payment  of 
said  defendant,  PhlUip  Newhart,  his  claim 
of  $3,110.34;  third,  to  the  payment  to  plain- 
tiffs of  their  claim  of  $1,200.21;  fourth,  to  the 
payment  of  said  defendant,  ^lillip  Newhart, 
of  his  claim  of  $8&4.S5. 

To  these  findings  of  fact  and  conclusions  of 
law,  plaintiffs  excepted.  The  court  rendered 
judgment  that  the  deed  from  Catharine  Coch- 
ran to  Newhart  be  set  aside,  and  that  the 
property  be  sold  as  upon  execution,  and  the 
proceeds  applied— First,  to  the  payment  of  the 
costs  in  this  action.  Including  the  costs  of  sale; 
second,  to  the  payment  of  the  claim  of  Phillip 
Newhart  in  the  sum  of  $3,110.34;  third,  to  the 
paj-ment  of  plaintiffs'  claim  In  the  sum  of  $1,- 
200.24;  fourth,  to  the  payment  of  the  claim  of 
Newliart  in  tlie  sum  of  $804.Si3.  The  plaintiffs 
filed  a  motion  for  new  trial,  which  was  over- 
ruled, and  present  the  case  to  this  court  for 
review. 

Complaint  is  made  that  the  seventh  finding  of 
fact  Is  not  sustained  by  the  evidence.  This 
coniplalul  Is  directed  to  that  portion  of  the 
finding  wlitdi  states  that  "Catharine  Cochran 
was  indebted  to  Newhart,  for  board  and  lodg- 
ing for  tlirce  years  next  prior  thereto,  in  the 
sum  of  $4f}8."'  The  imdisputed  facts  are  that 
<'':ithariue  Cochran  boarded  with  Newhart  for 
ir>(!  wcelis  next  prior  to  November  14,  1890, 
and  that  such  board  was  reasonably  worth 
$468.  It  is  insisted  that,  as  the  board  waa  fur- 
nished without  any  previous  express  promise 
to  pay  for  the  same,  such  charge  was  not  col- 
lectible. There  Is  no  merit  in  this  contention. 
If  Catharine  Cochran  resided  with  Newhart, 
her  son-in-law.  as  a  member  of  his  family, 
without  any  express  previous  promise  made  to 
pay  for  her  board,  there  ia  no  apparent  Just 
reason  why  she  should  not  compensate  him,  If 
she  desired  so  to  do.  Howard  v.  Rynearson 
(Mich.)  15  X.  W.  486. 

The  plalnliff.s  in  error  contend  that  the  court 
erred  In  giving  Newhart  a  first  Hen  upon  the 
property  for  $3,110.34,  and  in  not  setting  aside 
tmconditionally  the  deed  of  Catharine  Cochran 
to  Newhart  as  a  fraud  upon  her  creditors.  At 
the  time  Catharine  Cochran  deeded  the  land  In 
question  to  her  son-in-law,  Phillip  Newhart,  on 
the  14th  day  of  November,  1890,  the  property 
was  worth  $r>.000.  and  was  the  only  property 
owned  by  lier.  There  were  judgment  liens 
against  this  property  to  the  amount  of  $1,024.- 
73,  and  on  one  of  these  judgments  an  execu- 
tion had  Iteen  Issued,  and  levied  upon  this 
property,  and  the  proi>erty  was  advertised  by 
the  sheriff  for  sale.  She  was  indebted  to  New- 
hart on  two  promissory  notes,  with  Interest,  to 
I  the  amount  of  $(M0.67.    She  was  hidebted  to 
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Pbllllp  Newbart  t(S  board  and  lodging  In  the 
sum  of  $4GS.  There  were  delinquent  taxes  on 
ibe  property,  which  were  paid  by  Newhart. 
and  which  amount,  with  the  anbsequent  taxes 
paid  by  him,  to  $765.93.  Mrs.  Cochran  was 
indebted  to  Pettyjohn  &  Co^  which  Indebted- 
ness arose  as  follows:  December  7,  1889,  her 
Aon  Henry  Cochran  owed  Pettyjohn  &  Co. 
about  $800,  for  which  he  gave  a  mortgage  up- 
on property  in  Olathe.  The  notes  tor  this  in- 
debtedness were  also  signed  by  Ca-thorlne  Coch- 
mn.  Pettyjohn  &  Co.  commenced  suit  against 
Joel  Cochran  and  Catharine  Cochran  on  these 
notes  November  11,  1891,  and  judgment  was 
rendered  thereon  January  11, 1892,  for  $1,104.- 
20  and  costs.  Mrs.  Cochran  had  several  chil- 
dren, and  they  all  met  at  the  home  of  one  of 
the  daughters,  to  see  what  could  be  done  to 
save  the  property  from  being  wasted  in  costs 
und  litigation.  None  of  the  children  wanted  to 
advance  the  mon^  to  p^  off  these  Hens. 
Newhart,  having  no  other  way  to  collect  his 
debt,  took  the  property,  and  paid  off  the  judg- 
ments. Newhart  contracted  to  support  her  tor 
the  remainder  of  her  natural  life.  The  chil- 
dren of  Mrs.  Cochran  believed  their  prospec- 
tive inheritable  Interest  In  the  property  In 
question  was  of  some  value,  and  hence  they 
also  joined  in  a  deed  of  conveyance  to  New- 
hart. In  this  deed  it  was  stated  as  a  part  of 
the  consideration  that  Newhart  should  sup- 
port and  provide  for  Catharine  Cochran  during 
the  remainder  of  her  natural  life.  Part  of  the 
consideration  for  this  deed,  as  well  as  the  deed 
from  Catharine  Cochran,  were  three  notes 
signed  by  Joel,  Alfred,  and  Albert  Cochran. 
It  was  the  undprfltandlng  between  these  par- 
ties <hat  the  notes  held  by  Newhart  against 
Alfred,  Albert,  and  Joel  Cochran  should  be 
surrendered  in  conslderati<m  of  the  execution 
of  the  deed  by  these  parties. 

The  action  at  bar  was  begun  September  8, 
1892.  Mrs.  Cochnm  had  the  right  to  convey 
this  property  to  Newhart  subject  to  the  judg- 
ments and  tax  liens  tn  paj'iiicut  of  her  indebt- 
edness to  him  upon  the  notes  and  account  for 
board,  and  she  was  not  gulltj'  of  actual  fraud 
In  so  disposing  of  the  proiierty.  The  court 
classified  the  claims  of  Phillip  Newhart  In  the 
flrst  class,  under  subdivision  5,  support,  maln- 
tenance,  and  care  of  Catharine  Cochran  from 
the  14th  day  of  November,  1890,  until  the  date 
of  her  death,  and  funeral  and  burial  expenses, 
wtth  interest,  $742.  The  court  erred  In  placing 
this  item  in  the  flrst  class.  This  judgment  of 
$742  should  have  been  placed  In  the  second 
class,  and  the  Judgment  of  the  ti'Ial  court 
should  be  so  modified  as  to  order  the  disburse-  ■ 
nients  of  the  proceeds  of  sale  to  the  payment 
of  the  claim  of  Phillip  Newhart  In  the  sum  of 
$3,110.34,  less  the  item  of  $742,  which  should 
l»e  paid  after  the  payment  of  the  claim  of 
plaintiffs  In  error. 

A  debtor  In  falling  circumstanccf!  may  prefer 
one  or  more  of  his  ci'etUtora.  This  is  true 
although  It  may  take  all  of  the  debtor's  prop- 
erty, and  there  may  be  other  creditor  who  get 
nothing.    It  Is  oaij  required  that  the  creditor 


act  with  a  real  view  lo  the  Bccnrlng  ot  his  ac- 
tual debt.  McDonald  v.  Oannt,  80  Kan.  683, 
2  Pac.  871:  Bailey  v.  Manufacturtog  Co.,  32 
Kan.  73,  3  Pac.  756;  Bank  v.  Croco,  46  Kan. 
629,  26  Pac.  942;  Forlln  v.  Sook,  30  Kan.  401, 
1  Pac  123.  A  conveyance  made  upon  a  val- 
uable consideration  is  not  presumed  to  be 
fraudulent,  and  the  extent  of  the  grantor's  In- 
debtedness Is  wholly  Immaterial.  The  creditor 
who  receives  a  conveyance  from  hia  debtor  in 
good  faitb,  and  without  intent  to  defraud  other 
creditors,  will  be  protected  as  against  them, 
though  he  had  knowledge  that  the  debtor  was 
in  falling  circumstances.  It  is  wholly  imma- 
terial that  Newhart,  by  the  exercise  of  proper 
care  and  due  diligence,  could  and  would  have 
known  of  the  existence  of  the  debt  and  claim 
of  J.  L.  Pettjrjohn  &  Co.,  at  the  time  and  be- 
f(we  the  execution,  delivery,  and  acceptance  of 
the  deed,  provided,  however,  that  he  received 
the  conveyance  from  Mrs.  Cochran  In  good 
faith,  and  without  intent  to  defraud  her  other 
creditors.  A  creditor  has  a  right  to  secure  his 
own  claim,  although  he  may  know  by  so  doing 
other  creditors  wlU  lose  thebr  claims.  In 
Schram  v.  Taylor,  61  Kan.  647,  33  Pac.  815, 
the  court  says:  "A  credttor  who  in  good  fatth 
takes  the  property  of  his  d^tor  at  a  fair  val- 
oatlon  In  payment  of  an  honest  debt,  la  not 
guilty  of  defrauding  any  one,  and  the  fact  that 
the  payment  of  his  debt  In  this  manner  may 
absorb  the  entire  property  of  the  debtor  is  no 
evidence  of  bad  faith  on  the  part  of  the  cred- 
itor, and  it  does  not  necessarily  taint  the  trans- 
action wKh  fraud." 

The  cases  cited  ify  cotmsel  for  plaintiffs  In  er- 
ror are  not  applicable  to  the  case  at  bar.  They 
are  cases  of  actual  fraud  on  the  part  of  the 
grantor,  which  fraud  was  known  to  the  gran- 
tee, or  might  have  been  known  to  the  grantee 
by  the  exercise  of  reasonable  diligence.  There 
was  no  Intentional  fraud  on  the  part  of  Coch- 
ran, the  grantor.  The  defendant  In  error  acted 
In  all  respects  In  entire  good  faith.  The  judg- 
ment will  be  modified  so  as  to  conform  to  the 
views  herein  expressed,  and  affirmed  as  mod- 
ified. The  costs  of  this  proceeding  in  error  will 
be  divided  equally.  AH  the  Judges  concurring. 


(7  KuLApp.  «t) 

SMITH  T.  BENTOX. 
(Oonrt  of  Appeals  of  Kansas,  Northem  Depart- 
ment, E.  D.  Jan.  27, 1898.) 

Appeal— JuKi8DicTioN*L  Amount  —  Bvidbnci— 
Court  of  Appeal. 

1.  Id  an  action  of  forcible  entry  and  detainer, 
where  the  only  evidence  of  the  amount  or  value 
in  coQtroveTKv  is  that  the  property  was  leased 
from  April  17  to  November  1,  1890,  for  $105, 
iind  the  action  was  brought  on  May  10.  181*0, 
to  recover  the  posMossion  thereof  for  the  unex- 
pired pitrtiim  of  Knid  lease,  kdd,  that  it  does  not 
ittBmintivf^ly  appenr  that  the  amount  or  value 
in  c<)ntrc)versy  exceeds  $100, 

2.  Where  the  value  ut  the  matter  in  controver- 
sy is  attempted  to  lie  established  by  outside  evi- 
dence, ana  several  witnesHes  swear  that  such 
valne  is  more  than  $100,  and  other  witnesses 
Hwcar  tliiit  it  is  less  than  $100,  we  cannot  say 
that  it  afllrnintively  appeans  that  the  matter  in 
coutroverHy  exceeds  the  value  of  $100. 
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S.  SMtion  9,  c.  96,  Laws  1805,  limits  the  ju- 
risdiction of  this  court  to.reriew  sach  cases  to 
action!  iavolTing  more  than  ^00  in  amount  or 
value. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Pottawatomld 
county;  WiUIam  Tbompson,  Judge. 

Action  by  James  T.  Smith  against  J.  O.  Ben- 
ton. Judgment  for  defendant,  and  plaintiff 
brbaga  error.  Dismissed. 

Haydeu  &  Haydeo,  for  plaintlfl  In  etior. 
Smith  &  Badgley,  for  defoidant  In  error. 

WBLLS,  J.  This  case  la  before  na  at  this 
time  upon  a  motion  to  dismiss  the  proceedings 
In  nror  for  the  reason  ttiat  It  does  not  appear 
that  the  amount  or  value  in  oontrorersy  ex- 
ceeds 9100.  This  action  vas  brought  1^  the 
plaintiff  in  error  in  the  eonrt  below  to  recover 
the  possession  of  certain  real  estate  claimed 
to  have  been  nnlawfullr  wltblield  from  him. 
The  amount  in  controversy  is  the  value  of  the 
possession  ot  said  real  estate  dnring  the  period 
dalmed.  The  lease  under  which  the  plalntlfT 
dalmed  was  made  on  April  17, 1890,  and  cov- 
ered the  time  from  Its  date  to  Novembn  1, 
1890»  for  which  plaintiff  gave  a  note  for  9106. 
The  bill  of  particnlan  in  this  case  was  filed 
In  tbe  Jnttlce*s  office  on  Ifay  10,  1800,  and  tba 
amount  In  erartrorersr  cannot  be  more  than 
the  value  of  the  rat  from  May  10th  to  No- 
vembtf  Ist,  a  period  of  174  days.  Hils  would 
amoont  to  considerably  less  than  flOO  at  the 
rate  Hhown  by  the  lease  for  the  whole  period. 
It  does  not  afflrmatlTely  appear  from  the  rec- 
ord that  the  amount  or  valne  in  controversy 
exceeds  f  100. 

After  Oils  case  was  submitted  on  the  motion 
to  dismiss,  but  befcure  the  decision  thererai,  by 
leave  <tf  court,  tiie  respective  parties  tao^to 
filed  aflldavlta  aa  to  the  value  of  the  matter  in 
controversy.  The  plaintiff  In  error  filed  the 
affidavits  of  several  persons,  indnding  himself, 
that  the  value  thereof  was  more  than  flOO, 
and  the  defendant  in  error  filed  the  affidavits 
of  other  persona  stating  that  the  value  thereof 
WHS  leas  than  SIOO.  Nelthn  party  gave  any 
reason  for  their  opinion,  and  aald  affidavits 
were  merely  the  expression  of  opinion  of  tbe 
respective  witnesses.  From  this  evidence  It  Is 
impossible  for  us  to  say  that  the  amount  or 
value  In  controversy  affirmatively  appears  to 
be  more  than  9100. 

Plaintiff  In  error  asks  the  question:  "Is  It 
necessary  In  this  case  that  the  amount  or  value 
In  controversy  should  exceed  one  hundred  dol- 
lars, in  order  to  give  this  court  appellate  Jurla- 
dictlon?*  and  makes  an  Ingenious  argument  to 
show  that  said  question  should  be  answered 
in  the  native.  Section  9,  c.  96,  Laws  18^, 
after  eliminating  the  portions  that  do  not  bear 
up(m  this  question  can  be  read  as  follows: 
"Said  courta  of  appeals  within  their  respective 
divisions  shall  have  exclusive  appellate  Juris- 
diction In  all  proceedings  in  error  as  now  al- 
lowed by  law,  tali  en  from  orden  and  decisions 
of  the  district  and  other  courts  of  record,  or 
the  Judges  thereof,  and  from  all  final  orders 


and  Judgments  of  such  courts  whose  amount 
or  value  does  not  exceed  two  thousand  dollars 
ucluslve  of  Interest  and  ooets."  And  the 
question  Is,  do  the  words,  "as  now  allowed  by 
law,"  extend  down  and  limit  tbe  worda,  "and 
from  all  final  ord»a  and  Jodgmatts  of  aurti 
courts."  We  think  they  do.  The  pnnetuatl<m 
of  the  statute  is  in  harmony  with  this  construc- 
tion, the  courts  have  so  construed  it.  and  such 
was  the  evident  Intent  of  the  legislature;  Tbe 
motion  wUI  be  wistained.  and  these  proceed- 
ings in  error  will  be  dlnutssed,  at  tbe  costs  tif 
tbe  plaintlfl  In  error.  All  the  Judges  concur- 
ring. 


(T  Kan.A.  «7) 

KANSAS  CITT,  FT.  S.  &  M.  BY.  CO.  v.  CDN- 
NIXGHAM. 

(Ooart  of  Appeals  of  Kansas,  Xorthem  Depart- 
ment, E.  D.  Jan.  27,  1898.) 

Aptbarakcb— JDRisnicnoN— BxKiirnoKS— CoDBTS 

— GOHITT— OaRNISHH  B!IT— JtlOSMBKT— 
FiNAUTT 

1.  Where  a  defendant  appears,  and  asks  the 
court  to  Adjudicate  the  question  wheth»,  un- 
der the  circumetances,  his  money  is  exempt, 
his  appearance  ie  general,  cnlling  for  the  juag- 
oipnt  of  the  court  iTiK>n  matters  other  than  those 
relatiuK  solely  to  jtirltidirtlonal  questions.  The 
court  acquired  jurisdiction  of  both  bis  person 
and  the  subject-matter  of  the  garnishment  by 
reason  of  the  entry  of  his  appearance. 

2.  It  is  the  du^  of  the  conrts,  as  well  as  a 
matter  of  comity  between  states,  that  the  Kan- 
sas courts  revoguize  the  right  of  exemption  giv- 
en by  the  laws  -f  Missouri,  and  give  effect  to 
the  exemption  laws  of  that  state. 

3.  An  order  of  a  justice  of  the  peace.  In  a 
proceeding  in  garnishment,  that  tbe  garnishee 
Day  into  court  certain  money,  is  not  a  final  de- 
termination of  the  liability  ot  the  garnishee  for 
the  payment  of  the  same  to  the  plaintiff  in  Uie 
action. 

(SyllabuB  by  the  Court.) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;  T.  P.  Anderson,  Judge. 

Action  by  John  8.  Cunningham  against  the 
Kansas  City,  Ft.  Scott  &  Memphis  Railway 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant brings  errcff.  Reversed. 

Wallace  Pratt,  I.  P.  Dana,  and  N.  F.  Helt- 
man,  for  plaintiff  in  error.  George  W.  LIttick, 
for  defendant  In  error. 

Mcelroy,  J.  This  action  waa  commenced 
by  John  S.  Cunningham,  In  tbe  court  of  com- 
mon pleas  of  Wjvndotte  coun^,  i^lnst  tbe 
Kansas  City,  Ft.  Scott  &  Memphis  Railway 
Comi>any,  The  plaintiff  alleged  the  corporate 
e]^8tence  of  the  railway  company;  that  on  the 
27th  day  of  Decemlw.  1882,  In  an  actkm  pCTd- 
iDg  before  a  Justice  of  the  peace  of  Wyandotte 
county,  wherein  John  S.  Ouunln^iam  was 
plaintiff  and  Arthur  B.  Keeley  was  defendant, 
the  plaintiff  recovered  a  Judgment  against  the 
defendant  for  941.68  and  costs;  that  the  court 
had  Jurisdiction  of  the  subject-matter  and  the 
parties;  that  the  Judgment  Is  In  full  forces 
and  has  not  been  modified  or  set  aside;  that  an 
affidavit  for  garnishment  waa  filed,  aummons 
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tosned,  and  serred  on  the  KansftB  CItj-,  Ft 
Scott  ic  Memphis  Railway  Company.  The  rail- 
way company  aiuri*«r«d  that  It  owed  Kedey 
$110;  that  the  defendant,  Keeley,  entered  hl8 
appearance  fai  the  caae,  and  fUed  a  motion  to 
dlaeharte  Ott  money,  which  motton  waa  orer^ 
ruled;  that  afterwuds,  on  the  2d  day  of  Feb- 
mary^  1888,  the  Justice  of  Oie  peace  made  an 
order  that  the  railway  company  pay  a  ram 
mffldent  to  oofrcr  tht  Jndgmoit  and  costs;  that 
the  railway  company  refnsed  to  comply  with 
the  order.  A  oo^  of  the  jndgment  was  at- 
tached to  the  petidtHU  For  a  second  cause  of 
action  the  plalntttf  states  the  same  facts,  ex- 
cept that  an  action  was  bron^t  1^  Louis 
Kats,  and  the  judgaent  was  assigned  to  the 
plali^lfl.  The  diif«ndant  answered:  (1)  Gen- 
ernl  denial.  (2)  That  the  judgmoit  was  ren- 
dered without  the  eonrt  harlnt  jurisdiction  ei- 
ther of  the  poson  of  Keeler.  or  of  the  debt 
songht  to  be  impounded,  and  that  the  Jndg* 
meat  Is  rold;  that  the  debt  doe  Ke^ey  ac- 
crued 1^  A  contract  of  aniA(QrnMtt  made  In 
Missouri  fcMT  serrloes  perforiaed,  and  was  pay- 
able In  that  stftte;  .that  the  aitns  or  location  of 
the  debt  was  In  that  statSk  and  waa  not  sub- 
ject to  garnishment  tx  attadunent  In  B^ansaa; 
that  the  debt  was  for  fhe  80  days*  serrlcc  im- 
medlatdy  preeedbic  tbrn  serrtee  of  gamldk- 
B»nt:  that  Ked^  was  fat  some  years  last 
past  a  resldnt  oC  Mlsseori,  the  head  of  a 
family,  dependent  upon  bis  labor  for  support; 
that  1^  the  laws  at  Ulsaeuri  the  wages  were 
enn^t;  that  the  ^alntltt  Is  a  resident  of  Illi- 
nois; that  tbls  action  was  institnted  in  the 
state  of  Kanms  for  tte  sole  purpose  of  erading 
the  exemptlen  laws  of  the  state  of  Missouri, 
and  to  deprire  Keeley  and  his  family  ot  tiie 
benefit  of  his  exemption.  For  a  reply,  the 
plaintiff  filed  a  geoml  denial.  The  partiee 
waived  a  yary,  and  the  trial  was  had  before 
the  court,  which  resulted  In  findings  and  judg- 
ment for  the  plaintiff  and  against  the  defend- 
ant for  ¥103,  with  interest  and  costs.  A  mo- 
titni  for  a  new  trial  was  filed,  OTermled,  and 
exceptions  taken,  and  tin  case  Is  presented  to 
this  court  for  review. 

1.  Complaint  Is  made  that  the  notice  of  the 
garnishment  In  Justice's  court  was  not  served 
upon  the  railway  company  In  the  Kate  and 
Ounniugham  cases  In  the  manner  provided  by 
statute.  The  agent  of  the  railway  company 
at  Rosedale  accepted  service  of  the  summons. 
This  he  may  or  may  not  have  had  express  au- 
thority to  do.  The  company,  however,  ratified 
the  acts  Of  its  agent  in  accepting  service  by  ap- 
pearing and  filing  answer  wltliout  questloa- 
Ing  the  agent's  authority.  The  answer  filed  hi 
this  case  expressly  admits  that  It  was  summon- 
ed as  garnishee,  that  it  answered  in  obedience 
thereto,  and  admits  the  Indebtedness.  The 
plaintiff  In  error  thereby  waived  the  Irregular- 
ity, if  sach  It  was.  In  the  service. 

2.  Complaint  Is  made  that  the  court  had  no 
original  Jurisdiction  of  the  action,  tt  being 
found<h3  on  the  noncompliance  with  an  order 
of  the  Justice  of  the  peace;  that  an  action  for 
the  Tlolatioa  of  an  ordw  to  pay  money  into  a 


Justice  court  must  be  brought  In  such  court; 
that  the  Cede  confers  exclusive  original  Juris- 
diction upon  the  Justice  whose  order  has  been 
violated  for  damages  sustained  thereby.  There 
is  no  merit  In  this  contaiUon.  The  court  of 
common  pleas  of  Wyandotte  county  was  cre- 
ated and  established  by  chapter  92,  Laws  1801, 
which  confers  the  same  Jurisdiction  as  that 
possessed  by  the  district  conr^  except  In  di- 
vorce cases.  Tbe  district  courts  have  Jurisdic- 
tion to  try  and  determine  all  actions  for  the 
recoTOT  of  nu«iey.  Paragraph  4888,  Oen.  8L 
1888,  was  not  Intended  to  fix  or  Umlt  the  Jnrte- 
dictkm  of  tbb  conrt,  bat  to  deislare  the  efliBet 
of  flie  garnishment  proceedli«B  before  a  jus* 
Uce  of  the  peace.  The  statute  enacted  for  the 
pnrpooe  of  Hxlng  the  Jnstlee's  JnrlsdJctlon  does 
not  imderlake  to  Justices  of  ttie  peace  any 
qiedal  ot  eocdnstve  JurlsdlctloB  in  causes  of 
actlMi  arising  by  Tlrtne  ot  garalahroent  pro- 
ceedtngi  had  In  andi  coort  This  was  an  ac- 
tion brought  by  the  defendant  in  error  for  the 
reeovety  nt  money.  The  ptatartlirs  x4|^  to 
cover  was  based  upon  two  Judgments  rendered 
by  the  Jostlee  ot  the  peace  In  garnishment  pro- 
ceedings had  before  the  JusUce.  The  common 
^eaa  court  had  JnrisdlctkuL 

8.  The  next  ctmtaitlon  Is  that  the  court  ored 
In  ovenruUng  dcCradanf  s  objection  to  the  Intro- 
dactloB  of  any  ertdeaee  under  the  aeamd 
eoimt  of  phdntUTs  petttloa;  that  ttie  cause  ot 
acUon  set  19  In  the  second  ooont  cannot  be  en- 
f<wced  In  fhB  name  ot  any  oQier  pmon  than 
the  plaintiff  in  the  gamldwe  proceedings;  that 
this  cause  ot  action  is  not  asslgnaUe.  It  Is 
contended  that,  under  paragraph  4889,  the 
plaintiff  must.  If  any  action  Is  taken,  procoed 
against  the  debtor  garnished  In  his  own  name; 
that  Kats  had  no  right  or  authortty  to  sell  and 
assign  his  cause  of  action  to  Cunningham.  At 
common  law,  no  chose  in  action  was  negotia- 
ble, or  even  assignable.  In  equity,  every  chose 
in  acUon,  except  a  tort,  was  assignable.  Un- 
der our  statute,  every  chose  bi  action  Is  assign- 
able, except  a  tort,  the  same  as  It  was  In 
equity.  The  dalm  of  Katz  against  the  rail- 
way company  was  a  chose  In  action,  and  there- 
fore assignable.  Tbls  section  s^s  the  plain- 
tiff may  proceed  against  him  (meaning  the 
garnishee)  in  an  action  in  his  own  name,  as  In 
other  cases.  This  does  not  mean  tbat  he  can- 
not assign  it  to  another.  Tiiat  right  la  glvai 
by  another  statute,  and  by  statute  Katz's  as- 
signee must  prosecute  bis  action  in  his  own 
name.  Every  action  must  be  prosecuted  In 
the  name  of  the  real  party  In  Interest  The 
section  under  consideration  must  be  construed 
In  the  light  of  all  other  provisions  of  the  stat- 
ute, and,  when  so  construed,  it  simply  means 
that  such  cause  of  action  may  l>e  prosecuted 
in  his  own  name,  instead  of  being  compelled 
to  prosecute  In  the  name  of  the  defendant,  to 
whom  the  garnishee  originally  owed  the  debt 
The  court  committed  no  error  In  this  respect 

4.  The  plaintiff  in  error  contends  that  the 
trial  court  erred  In  holding  that  Keeley  entet- 
ed  his  appearance  In  the  Katz  and  Cunning- 
ham cases  before  the  Justice  of  the  peace. 
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Tbe  transcript  of  the  Justice  shows  tbe  appear- 
ance of  the  defendant  In  the  Cunningham  and 
Katz  cases.  It  was  admitted  at  tbe  trial  in 
tbe  common  pleas  court  that  ^etiey  entered 
his  ai^iearance  In  both  cases  In  the  Justice 
conrt  for  the  purpose  of  claiming  his  wages 
as  exempt  Be  filed  affidavits  claiming  the 
mone^  doe  from  the  def«idant  below  as  ex- 
empt. He  serred  a  notl<^  by  his  attorney,  of 
the  fiUng  of  soeh  affidavits.  He  appeared  in 
person  and  by  counsel,  and  presented  the  ques- 
tions to  the  Justice  for  adjudicatlott  as  to 
whether  or  not,  under  the  facts  develt^ted,  the 
mon^  was  exempt  to  him  by  virtue  of  the 
laws  of  Missouri  and  Kansas,  and  for  that 
reason  not  subject  to  garnishment.  He  also 
entered  Into  an  agreement  with  opposite  coun- 
sel for  a  continuance  of  the  hearing  to  a  subse- 
quent date.  His  appearance  was  not  a  special 
appearance,  for  the  purpose  of  setting  aside 
the  aorvlce  tqMm  the  garnishee  or  upon  him- 
self, because  of  any  defect  In  the  process  or 
proceedings;  but  he  came  into  the  Justice  court, 
submitted  hlmsdf  to  the  Jurisdtctlcm  of  the 
Justice,  and  asked  the  Justice  to  adjudicate  the 
question  whether,  under  the  ciixmnistsnces,  hia 
mon^  was  exempt  from  garnishment,  under 
the  laws  of  Missouri  and  Kansas.  His  ap- 
I)^rance  was  not  special,  for  the  purpose  of 
pointing  out  any  defect  in  the  service  upon  the 
garnishee,  or  In  the  proceedings  to  serve  with 
summons  by  publication.  Therefore  his  ap- 
I)ear8nce  was  general,  calling  for  the  Judgment 
of  the  Justice  upon  other  matters  than  those 
relating  solely  to  a  Jurisdictional  question. 

a.  The  plahttlff  In  error  contends  that  the 
situs  of  the  debtis  due  ftom  the  railway  ccnn- 
pany  to  Keel^,  In  both  the  Cunningham  and 
Katz  cases,  was  In  Jackson  county,  Ho.,  and 
that  the  ^bts  constitute  a  property  located 
beyond  the  boundary  line  of  the  state  of  Kan- 
sas, and  neither  the  Justice  of  the  peace  nor 
the  common  pleas  court  acquired  any  Jurisdic- 
tion to  impound  such  debts.  The  evidence 
shows  that  the  Kansas  City;  Ft.  Scott  &  Mem- 
phis Railway  Company  has  Its  chief  office  in 
Kansas  City,  Mo.,  and  did  business  in  Kansas 
aa  well  as  Missouri;  that  John  S.  Cunningham 
and  Xxrals  Katz  are  residents  of  the  state  of 
Illinois;  that  Keeley  Is  a  resident  of  the  state 
of  Missouri,  and  the  head  of  a  family,  consist- 
ing of  wife  and  children,  who  live  In  that  state; 
that  the  claims  on  which  Judgments  were  ren- 
dered In  Justice  court  accrued  under  contract 
and  deaUngs  had  between  Cunningham,  Kab^ 
and  Keeley,  In  the  state  of  nilnols;  that 
Keeley  afterwards  removed  to  the  state  of 
Missouri,  and  became  a  resident  of  that  state; 
that  Qxe  wages  due  him  were  earned  by  virtue 
of  a  contract  of  employment  In  the  state  of 
Missouri,  and  that  tbe  wages  were  payable  in 
that  state,  and  were  for  wages  due  for  the  30 
days  next  preceding  tbe  commencement  of  the 
suits;  that  the  wages  and  earnings  of  Keeley 
were  necessary  for  the  maintenance  of  his 
family,  who  were  supported  by  his  labor;  and 
that  Cunningham  and  Katz,  at  the  time  they 
commenced  their  action,  knew  that  Keeley  was 


a  resident  of  the  state  of  Missouri,  and  the 
head  of  a  family.  The  court  doubtless  acqulz^ 
od  Jurisdiction  of  both  Kesley  and  of  the  aub- 
Ject-matter  of  the  giunlshment  l/y  reason.  oC 
tbe  entry  of  his  appearance. 

This  leaves  for  our  determination  two  ques- 
tions: First  Will  this  court  protect  the  de- 
f^idant  Keeley,  in  his  right  of  exemption,  un- 
der the  statutes  of  Missouri?  Second.  Wan 
this  right  of  exempticm  owcloded  by  the  re- 
fusal of  the  Justice  court  to  rdease  the  fund 
aa  «empt  upiHi  the  motion  of  Kedey  therefor? 
or.  In  other  words,  was  the  Judgment  of  tbe 
Justice  of  tbe  peace,  based  upon  this  motion, 
such  a  final  determination  of  tlie  right  of  tlie 
defendant,  Keeley,  as  to  prednde  the  plaintiff 
In  error  from  urging  the  exemption  as  a  de* 
f«ise  in  this  action? 

It  appears  from  the  recwd  tliat  the  wagea 
were  exempt  by  the  laws  of  MUHwnrl,  and  tliat 
the  exemption  laws  of  that  state  are  in  aub- 
stantial  harmony  wldi  onr  own.  Tbe  defoid- 
ont  In  error,  and  Katx,  aa  assignor,  yrbea  Qtxy 
brought  their  snlta,  had  their  t^tlon  in  «4dch 
state,  Kansas  or  Missouri,  tiiey  would  ne; 
and  it  is  evident  that  tliey  chose  Kansas,  with 
the  expectation  of  depriving  Kedey  of  tbe 
benefit  of  the  wmptiooi  laws  of  the  state  of 
his  residence.  It  seems  to  na  tliat  It  is  onr 
duty,  as  well  aa  a  matter  of  comity  betwefflf 
states,  that  we  should  recognize  the  right  ot 
exemption,  and  give  effect  to  the  exemption 
laws  of  the  state  of  Missouri  In  his  behalf. 

We  are  convinced,  upon  the  second  propoaf- 
tlon,  that  the  Judgment  of  the  Justice  court 
in  refusing  to  recognize  this  right  of  ec«np- 
tlon,  upon  the  motion  of  the  defendant  Keeley. 
Is  not  res  adjndlcata.  The  proceeding  pro- 
vided for  is  a  summary  one,  to  be  had  upon 
motion  and  affidavit  There  Is  no  way  by 
which  either  party  could  have  a  Jury  to  try  the 
question  of  facts  Involved  in  such  a  hearing. 
It  was  doubtless  the  Intention  of  the  legislature 
that  this  proceeding  should  subserve  a  similar 
purpose  to  that  providing  for  the  trial  of  the 
rights  of  property  In  Justice  court  To  say 
such  an  order  Is  a  final  adjudication  would  be 
to  deprive  the  defendant  Keeley,  of  his  right 
to  a  trial  by  a  Jury.  Our  supreme  court  holds 
that  the  order  of  a  Justice  directing  the  gar- 
nishee to  pay  money  Into  court  Is  not  a  final 
and  conclusive  order.  Board  t.  Scovtlle,  13 
Kan.  17,  and  cases  cited,  and  notes.  It  was 
not  only  Its  right  but  the  duty,  of  the  plaintiff 
In  em>r  to  protect  Ite  employ^  in  the  wjuyment 
of  his  right  of  exemption.  Our  conclusion  Is 
that  the  court  of  OHnnion  pleas  should  have 
held  that  the  fnnd  hi  the  hands  of  the  plaintiff 
In  error  was  exempt  to  tbe  defendant  in  the 
I)rlncipal  cases;  that  this  right  of  exemption 
liad  not  'jeen  concluded  by  the  orders  of  the 
Justice,  and  constituted  a  good  defense  to  the 
action  of  Cunningham  for  the  fund  in  tbe 
hands  of  the  plaintiff  In  error.  The  trial  court, 
therefore,  erred  in  Its  conclusions  of  law,  and 
for  that  reason  should  liave  siutalned  the  mo- 
tion for  a  new  triaL  The  Judgment  of  the 
couri  is  reversed,  with  directions  that  the  trial 
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court  enstaln  the  motloD  for  a  new  trial,  and 
for  further  proceedings  not  Inconsistent  with 
the  opinion  iMceta  expteneA.  All  the  Judges 
concurrlDg. 


STATB  ez  leL  LANCASTKB  t.  WOODY,  Dis- 
trict Judge. 

(Supreme  Court  of  Montana.   Jan.  24,  1896.) 

OVFICBRI  —  ADMIHianUTOM  —  PsnniiPTioMi  — 
KlOBT  OF  APPOINTHIST— DbLBGATIOH— 

Advanoemkmt  or  Mosbt. 

1.  In  the  abBence  of  evidence  to  the  contrary, 
it  will  be  presumed  that  a  public  administrator 
taking  charge  of  an  estate  procured  letters  of 
appointment  as  required  by  Pol.  Code,  }  4511. 

2.  The  fact  that  the  public  administrator  did 
not  file  his  petition  and  pive  notice  aa  required 
by  Code  Civ.  Proc.  S  2443,  cannot  be  urged  by 
one  seeking  to  be  appointed  administrator,  who 
is  not  entitled  to  each  appointment. 

3.  A  public  administrator,  by  filing  his  appli- 
cation to  administer  an  estate,  does  not  acquire 
a  rested  right  to  administer,  and  to  the  fees 
pertaining  thereto,  as  against  his  successor,  ac- 
quiring the  office  before  an  appointment  is 
made. 

4.  The  fact  that  one  advances  money  in  filing 
a  petition  for  appointment  as  an  administrator 
and  redeeming  lands  from  tax  sale  does  not  en- 
title him  to  the  appointment 

5.  Under  Comp.  St  1887,  H  55,  69,  prohibit- 
ing the  appointment  of  nonresidents  as  admin- 
istrators, and  authorising  persons  entitled  to 
letters  to  confer  udou  another  the  right  of  ap- 
pointment such  ri^t  cannot  be  conferred  by  a 
nonresident 

Application  for  mandamus,  on  the  rdatloo 
of  J.  W.  Lancaster,  against  Franlc  H.  Woody, 
district  Judge.  DlBmiased. 

H.  D.  Moore,  for  appellant.  C  B.  Nolan, 
Atty.  Gen.,  for  respondent 

PI60TT,  3.  In  this  case  there  was  Issued 
an  alternative  writ  of  mandamus  requiring 
the  defendant  to  show  cause  before  this  court 
why  be  should  not  issue  letters  of  administra- 
tion to  the  relator,  based  upon  an  application 
containing  substantially  the  following  aver- 
ments: On  April  23,  1896,  tbe  relator,  being 
then  the  public  administrator  of  Bavalll  coun- 
ty, Mont.,  made  application  to  the  district 
court  of  that  county  for  letters  of  administra- 
tion upon  the  estate  of  one  Eva  B.  Liter,  al- 
leged to  be  dead,  accompanying  his  petition 
with  a  written  request  in  behalf  of  the  moth- 
er and  sisters  of  the  decedent,  the  mother  and 
sisters  being  nonresidents  of  Montana.  The 
relator  paid  the  costs  of  filing  the  petition  and 
of  posting  notices  of  the  hearing,  and  at  the 
Instance  of  said  nonresident  heirs  redeemed 
the  proiJerty  of  the  estate  from  a  tax  sale. 
Petitioner  diligently  prosecuted  his  applica- 
tion for  letters,  but  on  December  15.  1890.  the 
district  court  denied  his  application.  From 
that  order  relator  appealed  to  this  court.  On 
May  3,  1S&7,  this  court  revereed  the  order, 
with  directions  to  the  court  below  to  act  In 
accordance  with  the  views  expressed  In  the 
opinion  In  that  case.  In  re  Liter's  Estate,  48 
Pae.  753.  Thereafter  the  relator  repeatedly 
moved  the  district  court  to  Issue  letters  to  him, 


but  this  the  court  declined  to  do.  On  Janu- 
ary 1, 1897,  the  relator  ceased  to  be  pabUe  ad* 
ministrator,  and  one  Hlgglns  succeeded  to  the 
office,  and  ever  since  has  been  the  duly  elect- 
ed and  qualified  public  administrator.  On 
November  13,  1897,  the  district  court  appoint* 
ed  Public  Administrator  Hlgglns  admlnistrdr 
tor  of  the  estate,  and  ordered  letters  to  be  Is- 
sued to  him  upon  his  taking  the  oath  of  office 
required.  Hlgglns  had  not  made  application 
for  letters  at  the  time  the  order  last  mention- 
ed was  made,  and  relator  was  at  that  time 
the  only  applicant  By  reason  of  rezatlouB 
delays  of  tbe  district  court  in  Issuing  letter^ 
to  relator,  tbe  estate  has  been  subject  to  loss 
and  to  damage,  and  will  continue  to  softer 
loss  and  damage  if  letters  be  not  speedily  Is- 
sued to  relator.  It  is  further  stated  In  th« 
application  that  the  certificate  issued  upon 
tbe  redemption  from  taxes  is  in  the  name  of 
the  r^tor  as  public  administrator.  For  an- 
swer to  the  alternative  writ,  the  defendant 
sets  up  that  the  relator  made  application  to 
administer  on  the  estate  in  bis  official  capac- 
Ity  as  public  administrator,  and  pursuant  to 
the  request  of  the  mother  and  sisters  of  the 
decedent  that  he  would,  as  public  adminis- 
trator, administer  on  the  estate;  that  these 
heirs  were  and  are  nonresidents  of  Montana, 
and  hence  had  no  power  to  make  a  valid  nom^ 
Inatlon  of  an  administrator;  that  all  the 
moneys  paid  out  by  irelator  for  the  estate 
were  provided  by  the  heirs;  and  that,  when 
the  remittitur  from  this  court  was  filed  In  the 
court  below,  In  May,  1897,  relator  was  not 
public  administrator.  The  replication  states 
that  relator  made  the  application  as  ttie  nom- 
inee of  the  mother  and  sisters  as  well  aa  in 
his  capacity  of  public  administrator. 

Upon  the  question  whether  or  not  the  re- 
lator was  acting  as  a  nominee  of  nonresident 
heirs  or  solely  In  his  official  capacity  of  public 
administrator,  the  written  request  undet 
which  relator  claimed  to  have  been  empow- 
ered was  received  In  evidence.  This  request 
was  addressed  to  "J.  W.  Lancaster,  public  ad- 
ministrator In  and  for  the  county  of  Ravalli." 
His  petition  for  letters  described  relator  as 
such  public  administrator,  and  alleged  that 
he  was  "the  public  administrator,  and  was 
entitled  to  the  letters  prayed  for."  All  the 
papers  and  notices  required  to  be  filed  or  post- 
ed as  preliminary  to  the  hearing  of  the  appli- 
cation described  relator  as  public  administra- 
tor. In  an  affidavit  made  and  filed  by  his  at- 
torney is  an  averment  that  affiant  represented 
at  the  time  the  public  administrator,  the  re- 
lator. The  opinion  and  the  judgment  of  this 
court  In  Re  Liter's  Kstate.  supra,  directed  thb 
district  court  to  act  in  accordance  with  the 
views  expressed  In  the  opinion  rendered.  Nei- 
ther the  opinion  nor  the  judgment  directed  the 
appointment  of  relator. 

In  the  absence  of  any  objection  to  the  form 
of  the  remedy  employed,  this  court  will  In  the 
present  case  entertain  tbe  proceeding  by  man- 
damus, without  expressing  an  opinion  whether 
the  remedy  sought  U  the  one  protier  to  be  lu- 
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Tokedi  but  Oe  fact  that  this  court  passes 
the  qnesUon  vfaldL  might  1ut«  been  urged  In 
that  lespect  mnit  not  wrTe  u  a  decedent 
for  like  cases  In  the  future. 

1.  Relator  nttadta  tbe  order  appolntliig  Pid>- 
Ue  Administrator  Hlgglns,  aiaertlng  It  to  be 
rold  upon  tbe  ground  tbat  the  district  ooort 
was  without  Jurisdiction  to  aiwolnt;  the  Rpe- 
dflc  reason  urged  being  the  failure  of  the  pub- 
lic administrator  to  file  a  petition  for  letters* 
and  to  proceed  to  procure  them  In  like  mao- 
ner  as  letters  are  Issued  to  administrators 
other  than  pi^bllc.  Tbe  ovAer  was  not  T0ld» 
nor  was  the  court  without  jurisdiction.  Sec- 
tkn  4610,  FoL  Code,  prorldes:  "Bvery  pnb- 
Uc  administrator,  duly  elected,  Commissioned 
and  qualified,  must  take  charge  of  estates  of 
persons  djrlug  within  bis  coun^,  as  follows: 
(1)  Of  estates  of  decedents  for  which  no  ad- 
ministrators are  appointed,  which.  In  conse* 
quence  thereof,  are  being  wasted,  un cared  for 
or  lost.  (SQ  Of  estates  of  deceudents  who 
bare  no  known  heirs.  <3)  Of  estates  ordered 
Into  his  hands  by  the  court,  and  (4)  of  estates 
upon  which  letters  of  administration  have 
been  Issued  to  him  by  the  court"  Section 
4611  of  the  same  Code  prorides:  "WheneTer 
a  public  administrator  takes  charge  of  an  ea- 
tate,  under  order  of  the  court,  he  must,  with 
all  couTenient  dispatch,  procure  letters  of  ad- 
ministration thereon,  In  like  manner  and  on 
like  proceedings  aa  letters  of  administration 
are  issued  to  other  persons.  His  ofElclal  bond 
and  oath  are  In  lieu  of  the  administrator's 
bond  and  oath,  but  when  real  estate  Is  or- 
dered to  be  sold,  another  bond  must  be  re- 
quired by  the  court"  The  facts  admitted  to 
exist  show  that  the  court  and  tbe  public  ad- 
ministrator acted  under  these  statutes.  Tbe 
record  and  evidence  before  us  is  silent  as  to 
whether  or  not  Public  Administrator  Hlggins 
baa  procured  letters  since  his  appointment,  Am 
commanded  section  4511.  We  may  not 
presume  tbat  he  has  been  derelict  Relator 
urges,  however,  tbat  Administrator  Hlgglns 
did  not  file  his  petition  and  give  the  notice  re- 
quired by  section  2443,  Code  CIt.  Froc,  for 
the  hearing  of  a  contest  l>etween  applicants 
for  letters;  but  In  the  view,  hereafter  ex- 
pressed, which  we  take  of  the  situation  of  re- 
lator, this  objection  ts  without  merit.  It 
would  seem,  also,  tbat  subdlrlslOD  3,  S  1722, 
Code  Civ.  Proc,  creates  the  right  of  appe.al 
from  the  order  of  November  13,  1S97,  grant- 
ing letters  to  the  public  administrator;  and 
such  appeal,  for  aught  tbat  appears,  would  be 
plain,  speedy,  and  adequate,  since  the  allega- 
tions of  relator  In  respect  to  the  Injury  claim- 
ed to  be  imnjincnt  from  delay  are  mere  legal 
conclusions,  to  prove  which  no  effort  even 
was  made.  The  taking  of  the  certificate  of 
redemption  in  tbe  name  of  relator  as  public 
admUilstrator  Is  certainly  not  detrimental  to 
the  estate.  Such  redemption  confers  upon 
the  person  redeeming  no  Interrst  in  the  prop- 
erty redeemed,  the  only  effect  being  an  extin- 
guishment of  the  Ilea  Imposed  by  reason  of 
the  sale  for  taxes. 


2.  Belator  bases  his  right  to  administer  up- 
on three  distinct  grounds:  First,  that  his  ap- 
plication whUe  public  administrator  created  & 
right  which,  upon  the  hearing,  became  a  veat^ 
ed  right  to  administer,  and  to  the  f6es  per- 
taining thereto;  second,  that  he  was  the  nom- 
inee of  tbe  heirs  at  law  of  tbe  decedent;  and, 
lastly,  that  he  la  entitled,  under  section  2446, 
Code  ClT.  Proc  prorldlnf  that  letters  must  be 
granted  to  any  apirillcant,  thoui^  It  aroeara 
there  are  other  persons  having  better  rights, 
when  such  parsons  fail  to  ask  tor  letters. 

The  first  ground  la  wUliout  merit  By  filing 
Us  petition,  relator  acquired  no  Interest  in  the 
estate.  Neither  did  he  therel^^  acquire  a 
right  to  fees  to  be  thereaftw  earned.  In  ce 
Phigree'a  Estate,  100  CaL  79,  34  Pac  519. 
See,  also,  Bank  v.  Dudley,  2  Pet  492,  and  In 
re  I>ewar'B  Estate,  10  Mont  426,  25  Pac.  1020. 
As  to  the  expenses  bicurred  him  In  ad- 
vanctaig  certain  sums  tas  fllh^  the  petition 
and  redeeming  lands  from  tax  sale,  we  have 
the  relator's  admission  (by  failure  to  deny)  of 
relmhuraement  by  the  helra.  But  apart  tcom 
this,  we  cannot  subscribe  to  tbe  doctrine  tbat 
an  apE^lcant  must  be  granted  letters  because 
of  the  taxt  tbat  be  has  paid  out  his  own 
money  In  an  unsuccessful  attempt  to  obtain 
them. 

The  second  ground  on  which  he  relies— that 
he  is  the  nominee  of  the  heirs  at  law— Is 
equally  devoid  of  merit  In  our  opinion,  the 
purpose  of  the  msther  and  sisters  of  the  de- 
cedent was  clear  and  manifest  Tbey  re- 
quested "J.  W.  Lancaster,  public  administra- 
tor In  and  for  the  county  of  Ravalli,"  to  act 
Relator  was  not  requested  to  act  aa  J.  W. 
I^ncaster,  but  the  public  administrator,  who, 
for  the  time  being,  happened  to  be  J.  W.  Lan- 
caster, was  requested  to  take  such  steps  as 
would  result  In  his  being  appointed  adminis- 
trator of  the  estate  of  Liter.  We  do  not  con- 
sider It  material,  however,  whether  or  not  he 
was  requested  to  act  as  a  private  person  by 
the  heirs,  because  such  request  would  confer 
upon  him  no  authority  to  procure  letters.  At 
the  time  his  petition  was  filed,  sections  S6  and 
69  of  the  proliate  practice  act  (Comp.  St.  18S7) 
were  In  force.  Section  55  prohibited  the  ap- 
pointment of  a  nonresident  of  Montana  to  be 
administrator,  and  section  €9  permitted  letters 
to  Issue  to  any  competent  person  upon  a  writ- 
ten request  of  a  person  entitled  to  letters. 
When  made,  the  request  was  of  no  legal  signi- 
ficance In  BO  far  as  it  attempted  to  confer  a 
right  upon  relator.  In  re  Morgan's  Estate.  53 
Cal.  243.  We  are  also  convinced  tbat  relator 
applied  for  letters  as  public  administrator, 
and  not  otherwise. 

Tbe  third  ground  Is  really  Included  within 
the  second.  When  relator  ceased  to  occupy 
the  office  of  public  administrator,  bis  applica- 
tion for  letters  to  issue  to  bim  In  that  capacity 
waa,  of  necessity,  futile.  It  could  not  prop- 
erly be  granted,  for  he  was  no  longer  such 
officer.  He  was  not  entitled  to  administer 
upon  the  estate  as  against  the  Incumbpnt  of 
the  office  at  the  time  of  the  grant  of  letters 
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"It  WAS  his  status  at  the  time  of  tbe  grant  of 
administration,  and  not  at  the  time  of  filing 
his  petition,  that  determined  his  competency." 
In  re  PixLfl^etfs  Estate,  supra.  And,  as  we 
have  seen,  he  was  not  the  nominee  of  the 
heirs.  The  court  therefore  was  right  in  re- 
fusing to  consider  tbe  application  as  one  made 
by  him  in  his  private  capacity.  The  appoint- 
ment of  Public  Administrator  Hlgglns  is  not 
of  concern  to  relator. 

It  Is  ordered  cliat  judgment  be  entered  dis- 
missing the  api^cation  and  writ  of  relator, 
with  costs. 

PEMBERTON,  a  J.,  concunu  HUNT,  J., 
not  sitting. 


($Arll.2Z7) 

GAGE  V.  MeCORD.  GoTemor,  et  al. 
(Supreme  Court  of  Arizona.    Jan.  17,  1S08.) 
Tbrmtorial  Bonds— Powbr  to  Nbootiatb — Of- 

FlCEIta — AtlTHORITT  OF  SUCCESSORS. 

1.  Act  Cong.  June  u.  ISOfi,  5  1  (29  Stat.  262), 
nuthorizlDfT  "the  fundlnfr  of  ail  outetandinR  ob- 
ligations of"  Ariaona  "until  January  1,  1^7," 
limits  the  power  to  obligations  outstanding  prior 
to  January  1,  1897,  but  does  not  terminate  the 
power  to  Bell  funding  bonds  after  such  date. 

2.  Territorial  bonds  once  dated  and  executed 
under  Act  Cong.  June  25,  1890,  9  4,  providing 
that  the  bonds  "shall  bear  the  date  of  their  is- 
sue, *  *  *  and  shall  l>e  signed  by  the  loan 
commissioners  [consisting  of  certain  territorial 
of&eers),  *  *  •  ud  coantersigned  by  the 
territorial  treasnm,"  may  i>e  thereafter  nego- 
tiated by  the  successors  of  such  officers. 

Appeal  from  district  court,  Maricopa  county; 
Webster  Street,  Judge. 

Injunction  by  E.  B.  Gage  against  M.  H.  Mc- 
Cord,  goremor,  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

L.  H.  Clialmers.  for  appellant  C.  M.  Fra- 
zler,  Atty.  Gen.,  for  appellees. 

SLOAN,  J.  The  appellant  brought  suit  In 
the  court  below,  aa  a  taxpayer,  to  enjoin  the 
board  of  loan  commissioners  and  the  territorial 
treasurer  from  attempting  to  sell,  hypothecate, 
or  otherwise  dispose  of  certain  bonds  Issued 
by  said  board  for  the  funding  of  territorial  in- 
debtedness, under  the  authority  of  the  act  of 
congress  approved  June  25,  1890,  and  known 
as  the  "Funding  Act."  These  bonds  are  al- 
leged to  bear  date  January  15,  1896,  and  to 
have  been  signed  by  B.  J.  Franklin,  as  govern- 
or, C.  M.  Bruce,  as  territorial  secretary,  and 
C.  P.  Leitch,  as  territorial  auditor,  and  to  have 
been  countersigned  by  P.  J.  Cole,  who  was 
then  and  there  the  duly  qualified  and  acting 
territorial  treasurer;  that,  upon  the  execution 
of  said  bonds,  they  were  by  said  loan  commis- 
sioners delivered  to  the  said  territorial  treas- 
urer, and  that  ever  since  they  have  remained 
In  the  possession  of  said  territorial  treasurer 
and  his  successors  In  office,  for  di^tposltlon 
as  provided  by  said  funding  act;  that,  since 
the  execution  of  said  bonds  and  their  delivery 
to  the  territorial  treasuer,  the  said  persons 
composing  the  lioard  of  loan  commissioners  at 
51  P.-03 


the  date  of  said  execution  and  delivery  iiave 
been  succeeded  in  office  by  the  appellees,  M. 
H.  McCord,  as  governor,  Charles  II.  Aker^,  as 
secretary,  and  George  W.  Vlckers,  as  auditor; 
and  that  the  territorial  treasurer  who  counter- 
signed the  said  bonds  has  been  succeeded  In 
office  by  appellee  C.  W.  Johnstone,  who  Is  now 
the  duly  qualified  and  acting  territorial  treas- 
urer. The  complaint  alleges  that  the  present 
board  of  loan  commissioners  and  the  present 
territorial  treasurer  have  arranged  for  the  sale 
and  disposition  of  the  said  bonds  signed  by  the 
former  loan  commissioners,  and  countersigned 
by  the  former  territorial  treasurer,  and  propose 
to  use  the  proceeds  thereof  for  funding  and 
satisfying  the  fundable  debts  of  the  territ(ny. 
The  hijimction  is  asked  for  upon  three  grounds, 
as  stated  in  the  complaint:  First,  the  board 
of  loan  commissioners  and  the  territorial  treas- 
urer have,  since  January  1,  1897,  by  congres- 
sional enactment,  ceased  to  have  any  power 
or  authority  to  n^otlate,  sell,  or  dispose  of 
bonds  for  funding  purposes;  second,  that  even. 
If  the  loan  commissioners  and  treasurer  have 
authority  at  this  time  to  fund  tbe  outstanding 
territorial  Indebtedness,  and  for  that  purpose 
to  dispose  of  territorial  bonds,  the  bonds  In 
question  are  Invalid,  and  the  officers  of  the 
territory  have  no  authority  to  dispose  of  the 
same,  because  they  are  not  signed  by  the  pres- 
ent loan  commissioners,  and  countersigned  by 
the  present  territorial  treasurer,  but  by  their 
predecessors  In  office;  third,  that  the  said 
bonds  are  invalid,  because  not  In  the  form  as 
prescrit)ed  by  law.  We  will  consider  these  In 
their  order. 

In  support  of  tbe  first  of  these  grounds  con- 
tended for  by  appellant,  reliance  is  had  upon 
the  provisions  of  the  act  of  congress  approved 
June  6,  1896,  which  read  as  follows: 
"An  act  amending  and  extending  the  provisions 
of  an  act  of  congress  entitled  'An  act  ap- 
proving with  amendments  the  funding  act 
of  Arizona,'  approved  June  twenty-fifth, 
eighteen  hundred  and  ninety,  and  the  act 
amendatory    thereof    and  supplementary 
thereto,  approved  August  third,  eighteen 
hundred  and  ninety-four. 
"Be  it  enacted  by  the  senate  and  house  of 
representatives  of  the  United  States  of  Ameri- 
ca In  congress  assembled,  that  the  provisions 
of  the  act  of  congress  approved  June  twenty- 
fifth,  eighteen  hundred  and  ninety,  and  Au- 
gust third,  eighteen  hundred  and  ninety-four, 
authorizing  tbe  funding  of  certain  Indebtedness 
of  the  territory  of  Arizona,  are  hereby  amended 
and  extended  so  as  to  authorize  the  funding 
of  all  outstanding  obligations  of  said  territory, 
and  the  counties,  munfclpalities,  and  school 
districts  thereof,  as  provided  In  the  act  of  con- 
gress approved  June  twenty-fifth,  eighteen  hun- 
dred and  ninety,  until  January  first,  eighteen 
hundred  and  ninety-seven,  and  all  outstanding 
bonds,  warrants,  and  other  evidences  of  indebt- 
eduasB  of  the  territory  of  Arizona,  and  tlie 
counties,  municipalities,  and  school  districts 
thereof,  heretofore  authorhsed  by  legislative 
enactments  of  said  territory  bearing  a  higher 
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rate  of  Interest  than  is  authorized  by  tbe  afore- 
said funding  act  approved  June  twenty-flfth, 
eighteen  hundred  aud  ninety,  and  which  said 
bonds,  warrants,  and  other  evidences  of  Indebt- 
edness have  been  sold  or  exclianged  in  good 
faith  in  compliance  with  the  terms  of  the  act 
of  the  I^slature  by  which  th^  were  author- 
ized, shall  be  funded,  with  the  Interest  thereon 
which  has  accrued  and  may  accrue  until  fund- 
ed Into  the  lower  Interest  bearing  Ixnids  as  pro- 
Tided  by  this  act. 

"Sec.  2.  Tliat  all  bonds  and  other  eridoicea 
of  Indebtedness  heretofore  funded  by  the  loan 
commissioners  of  Arisona  under  the  proTlslons 
of  the  act  of  congress  approved  June  tweuty- 
flfth,  eighteen  hundred  and  ninety,  and  the  act 
amendatory  tliereof  and  suppienieutal  thereto, 
approved  August  third,  eighteen  hundred  and 
ninety-four,  are  hereby  declared  to  be  valid 
and  legal  for  the  puiposes  for  which  they  wore 
Issued  and  funded;  and  all  bonds  and  other 
evidences  of  Indebtedness  heretofore  Issued 
under  the  authority  of  the  legislature  of  said 
terrttory,  as  hereinbefore  authorized  to  be 
funded,  are  hereby  confirmed,  approved,  and 
validated,  and  may  be  funded  as  In  this  act 
provided  until  January  first,  eighteen  hundred 
and  ninety-seven;  provided,  that  nothing  In 
this  act  shall  be  so  construed  as  to  make  the 
government  of  the  TJnlted  States  liable  or  re- 
sponsible for  tbe  payment  of  any  of  said 
bonds,  warrants,  or  other  evidences  of  Indebt- 
edness by  this  act  approved,  confirmed,  and 
made  valid,  and  authorized  to  be  funded. 

"Approved  June  6th,  1896." 

29  Stat.  262. 

Stress  is  put  upon  the  clause  **untll  Janu- 
ary first,  eighteen  hundred  and  nlne^-seven," 
found  in  section  1  of  the  act,  as  bearing  out 
the  view  that  the  purpose  and  Intent  of  con- 
gress was  to  limit  tbe  time  ^thin  which  the 
loan  commlsalonera  might  act,  and  to  require 
the  completion  of  the  work  of  funding,  by  the 
sale  and  dlqiosltlon  of  bonds  and  tbe  liquida- 
tion of  the  Indebtedness  allowed  by  this  and 
prior  actB  to  be  funded,  January  1,  1897. 
Even  were  we  resMcted  to  the  more  litraal 
meaning  of  the  words  used  In  construing  re- 
medial statutes  of  this  kind,  the  narrow  and  cir- 
cumscribed view  thus  taken  of  the  statute  can 
hardly  be  justified  if  r^ard  be  had  to  Hie 
whole  of  the  statute,  Including  the  plain  pur^ 
pose  of  the  act  as  expressed  in  Its  title.  In 
the  latter,  It  Is  clearly  stated  to  be  an  amend- 
ment of  prevloira  statutes  and  the  extension 
and  enlargement  of  their  provtelons.  Again, 
an  analysis  of  the  body  of  the  act  bears  out 
the  view  that,  instead  of  the  purpose  being  to 
limit  or  restrict  the  exercise  of  any  powers, 
nghts,  or  privll^:es  previously  granted,  the  leg- 
islative will  was  to  add  to,  extend,  and  enlarge 
these.  The  first  section  contains  two  general 
proTlslons,— ona  authorizing  the  amendment 
and  extension  of  the  congressional  act  approved, 
respectively,  June  25,  1890,  and  August  3, 
1894,  so  as  to  Include  In  their  provisions  "all 
outstanding  oUlgatlons"  of  the  territory:  the 
other  dlrectliv  tlK>  funding  at  aU  outstanding 


bonds,  warrants,  and  other  ertdeoces  of  In- 
debtedness of  the  terrltoiT,  as  well  aa  of  the 
counties,  municipalities,  and  school  dtetrlcts 
thereof,  which  had  been  authorized  by  le^sla- 
tlve  enactments,  and  which  bore  a  higher  rate 
of  interest  than  is  authorized  by  the  funding 
law,  and  which  bad  been  sold  or  exchanged  in 
good  faith.  The  second  section  likewise  has 
reference  to  two  dasses  of  Indebtedness,  both 
of  which  ore  recognized  obvioosly  so  as  to  con- 
firm, approve,  validate,  and  eflTectnally  fix  tbclr 
status  as  binding  obligations  upcm  the  terri- 
tory. 

The  acts  of  June  25,  1880,  and  August  3, 
1804.  being  referred  to,  we  must  ther^re  con- 
sider the  act  of  June  6,  1886,  In  pari  materia 
with  the  former.  The  former  act  conflmuHl 
and  approved,  with  amendments,  chapter  1. 
tit  31,  Rev.  St,  passed  by  the  teiTltorial  leg- 
islature March  10,  1887.  These  amendments 
had  reference  to  the  rate  of  interest,  the  time 
bonds  Issued  for  funding  purposes  should  run. 
and  as  to  what  indebtedness  migbt  be  funded; 
the  act  being  amended  in  this  particular  to  In- 
clude county,  mimlcipal,  and  school  indebted- 
ness. Congress  added  to  the  l^lslatlve  enact- 
ment a  provision  that  in  effect  validated  a  class 
of  otdlgatlons  otherwise  invalid,  because  In- 
curred In  violation  of  the  organic  law  of  tbe 
territory,  as  found  In  the  "Harrison  Act,"  and 
provided  for  the  funding  of  all  the  then  exist- 
ing and  outstanding  indebtedness,  and  that 
which  might  thcreafta  be  evidenced  by  war- 
rants Issued  for  the  necessary  and  cnrrrat  ex- 
penses of  carrying  on  territorial,  cotmty,  mu- 
nicipal, and  school  government  for  tbe  year 
ending  December  31.  1800,  and  added  to  the 
foregoing  tbe  declaration  that  thereafter  no 
warrants,  certificates,  or  other  evidences  of  in- 
debtedness should  be  allowed  to  issue  or  be 
legal  when  the  same  is  In  excess  of  the  limit 
prescribed  by  the  Harrison  act  The  act  of 
August  3,  1894,  provided  "that  an  act  entitled 
'An  act  approving,  with  amendments,  the  fund- 
ing act  of  Arizona,'  approved  June  twenty-fifth, 
eighteen  hundred  and  ninety,  and  paragraph 
twenty-two  hundred  and  flf^-two  (section  fif- 
teen) of  said  act,  be  and  tbe  same  Is  hereby 
amended  by  adding  thereto  as  follows:  'Pro- 
vided, further,  however,  that  the  present  out- 
standing warrants,  certificates  and  other  evi- 
dences of  Indebtedness  Issued  subsequent  to 
December  thirty-first,  eighteen  hundred  and 
ninety,  for  the  necessary  and  current  expenses 
of  carrying  on  the  territorial  government  only, 
together  with  such  warrants  as  may  be  Issned 
for  su<^  purpose  for  the  years  ending  December 
thhrty-flrst,  eighteen  hundred  and  ninety-four, 
and  December  thirty-first,  eighteen  hundred 
and  ntnety-five,  may  also  be  funded  and  bonds 
Issued  for  the  redemption  thereof;  and  thae- 
after  no  warrants,  certificates  or  other  evi- 
dences of  Indebtedness  shall  be  allowed  to  is- 
sue, or  to  be  legal  where  tbe  same  is  in  excess 
of  the  limit  prescribed  by  the  Harrison  act.' " 
It  Is  to  be  noted  that.  In  both  the  acts  referred 
to,  the  only  limitation  Imposed  bad  reference 
to  the  class  of  oMlgatltHis  whldi  were  pomlt- 
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ted  to  be  funded,  and  did  not  In  any  manner 
restrict  the  territorial  officers  In  tlae  method  of 
their  procedure  previously  prescribed  by  the 
territorial  law,  or  limit  the  time  -within  which 
the  acts  of  funding,  by  the  sale  and  disposition 
of  bonds,  might  lawfully  be  done.  Bearing  In 
mind  the  remedial  character  of  this  legisla- 
tion, and  reading  the  act  of  June  6,  189«,  In 
the  light  of  the  previous  congressional  enact- 
ments upon  the  same  subject-matter,  we  con- 
strue the  former  act  to  express  only  what  obvi- 
ously appears  to  be  the  congressional  intent, 
vis.  to  extend  and  enlarge  the  class  of  obliga- 
tions which  may  be  funded,  and  not  to  limit  the 
time  within  which  the  board  of  loan  commis- 
sioners might  complete  the  acts  of  fimdlng  In- 
debtedness, which  has  expressly  been  recogniz- 
ed by  congress  as  fundable.  We  therefore 
read  section  1  of  this  act  as  authorizing  the 
funding  of  all  obligations  of  the  territory  which 
existed  and  were  outstanding  prior  to  January 
1,  1897,  and  not  as  limiting  the  sale  and  dis- 
position of  bonds  for  funding  purposes  by  the 
loan  commissioners  to  the  absurdly  short  period 
of  six  months  for  the  successful  accomplish- 
ment of  the  funding  of  the  varied  class  of  obli- 
gations validated  and  recognized  1^  the  act  as 
fundable,  and  which  necessarily  amounted  to 
large  sums.  It  Is  not  to  be  assumed  that  con- 
gress would  In  one  breath  grant  liberal  and 
generous  concessions,  and  In  the  next  breath 
take  away  their  practical  benefits  by  the  Im- 
position of  a  seemingly  unreasonable  and  tm- 
necessary  restriction,  and  thus  defeat  its  own 
purpose  and  intent.  It  is  to  be  noted  that  no 
contention  Is  made  that  any  of  the  indebtedness 
proposed  to  be  funded  by  the  sale  and  disposi- 
tion of  the  bonds  in  questlou  has  been  incurred 
since  January  1,  1897.  but  the  sole  contention 
Is  as  to  the  time  within  which  the  funding  of 
the  territorial  Indebtedness  as  limited  by  law 
may  be  done. 

The  objection  to  the  sale  and  disposition, 
by  the  present  officers,  of  the  bonds  signed 
by  the  former  loan  commissioners,  and  coun- 
tersigned by  the  former  territorial  treasur- 
er, Is  not  supported  by  a  reading  of  the  va- 
rious provisions  of  the  "Funding  Act,"  or  by 
authority.  Section  2  of  the  funding  act  pro- 
vides that  the  loan  commissioners  "shall 
from  time  to  time  Issue  negotiable  coupon 
bonds  of  this  territory,"  Section  4  provides 
that  the  bonds  "shall  bear  the  date  of  their 
issue,  •  •  •  and  shall  be  signed  by  said 
loan  commissioners,  •  •  •  and  counter- 
signed by  the  territorial  treasurer,"  Sec- 
tion 6  directs  that  said  commissioners  shall 
from  time  to  time  after  signing  said  bonds 
deliver  them  to  the  territorial  treasurer,  tak- 
ing his  receipt  therefor,  and  charge  him 
therewith.  It  is  seen  by  the  foregoing  that 
the  bonds  must  bear  the  date  of  their  Issue. 
It  Is  Important  to  Inquire  what  Is  meant 
by  the  term  "issue."  as  used  In  the  statute. 
We  adopt  the  definition  of  the  snpreme  court 
of  Washington  In  the  case  of  Yesler  v.  City 
of  Seattle,  2r>  Pac.  1014.  upon  a  like  question: 
**  Date  of  issue,'  when  applied  to  notes, 


bonds,  etc.,  of  a  aeries,  usually  means  the 
arbitrary  date  fixed  as  the  beginning  of  the 
term  for  which  they  run,  without  reference 
to  the  precise  time  when  convenience  or  the 
state  of  the  market  may  permit  of  their  sale 
or  delivery."  That  this  Is  the  meaning  In- 
tended is  made  clear  by  a  provision  In  sec- 
tion 4,  to  the  effect  that  bonds  shall  t>ear 
interest  from  the  date  of  Issue,  but  In  no 
case  shall  Interest  be  paid  thereon  for  any 
time  before  their  delivery  to  the  purchaser. 
Section  7  prohibits  the  treasurer  from  sell- 
ing the  bonds  for  less  than  their  face  value 
and  the  accrued  Interest  at  the  time  of  dis- 
posal. The  statute  thus  clearly  recognizes 
that  the  execution  of  the  bonds  may  precede 
their  saJe  and  delivery  by  a  sufficient  period 
of  time  to  make  it  an  object  to  require  the 
sale  to  be  for  a  sufficient  amount  to  cover 
the  par  value  of  the  bonds  and  the  accrued 
interest  thereon.  To  make  these  bonds  the 
obligations  of  the  territory  under  the  stat- 
ute, so  far  as  the  ministerial  duties  of  the  of- 
ficers clothed  with  authority  of  their  Issuance 
and  disposition  go,  It  Is  essential  that  they 
be  signed  by  the  loan  commissioners,  coun- 
tersigned by  the  territorial  treasurer,  and 
then  by  the  former  delivered  to  the  latter; 
and,  finally,  they  must  be  sold  and  delivered 
by  the  latter,  or  exchanged  as  provided  by 
law.  When  the  loan  commissioners  execute 
and  deliver  the  bonds  to  the  territorial  treas- 
urer, their  ministerial  duty  Is  at  an  end. 
The  board  of  loan  commissioners  Is  by  law 
made  a  continuous  body.  By  what  reason- 
ing or  authority  can  a  change  In  the  per- 
sonnel of  the  board,  occurrLog  after  the  exe- 
cution of  these  bonds  and  their  delivery  to 
the  treasurer,  be  held  to  aifect  the  validity 
of  these  completed  acts?  We  know  of  none. 
To  hold  otherwise  means  that  a  new  isstie 
of  bonds  must  l>e  made  whenever,  by  death, 
resignation,  removal,  or  otherwise,  a  change 
In  any  of  the  offices  of  governor,  secretary, 
auditor,  or  treasurer  occurs  between  the  exe- 
cution of  any  bonds  and  their  delivery  to  a 
purchaser.  Our  attention  has  been  called 
to  the  cases  of  Weyauwega  v.  Ayling,  99  U. 
S.  112,  Color  T,  Cleburne,  131  U.  S.  162.  9 
Sup.  Ct  720,  and  Anthony  v.  Jasper  Co.,  101 
U,  S.  693,  In  support  of  the  doctrine  con- 
tended for.  An  examination  of  these  cases 
will  show  that  they  are  not  In,  point.  In 
Weyauwega  v.  Ayling.  bonds  bearing  date 
June  1st,  and  purporting  to  be  signed  by 
the  chairman  of  the  board  of  supervisors 
and  by  the  town  clerk,  were  shown  to  have 
been  signed  by  the  person  signing  as  clerk 
July  13th,  at  which  date  he  had  ceased  to 
be  clerk.  The  supreme  court  held  these 
txjnds  good  upon  the  presumption  that  they 
had  been  delivered  with  the  assent  of  the 
clerk  then  in  office.  In  Coler  v.  Cleburne, 
bonds  were  signed  by  the  mayor  of  the  city 
in  office  at  their  date,  after  he  had  been  suc- 
ceeded in  office  by  anofher.  The  court  held 
that  the  mayor  In  office  at  the  time  of  their 
signing  could  alone  lawfully  sign  the  same. 
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In  Anthony  t.  Jasper  Co^  the  facts  were 
that  bonds  required  by  lav  to  be  signed  by 
the  presiding  Judge  of  the  county  court  were. 
In  fact,  signed  by  one  who  had  been  succeed- 
ed In  that  office  by  another  at  the  date  of 
signing,  and  the  bonds  dated  baclE  to  a  time 
when  he  held  office.  If  this  latter  ease  Is 
an  authority  at  all  upon  the  question  here 
presented.  It  is  against  the  contention  of  ap- 
pellant, inasmuch  as  the  intimation  of  tbe 
court  is  strong  that  had  tbe  bonds  been  actu- 
ally delivered  by  the  proper  officers,  which 
was  shown  not  to  hare  been  the  case,  they 
would  have  been  valid,  at  least  in  the  hands 
of  innocent  holders.  No  antbority  has  been 
called  to  our  attention,  nor  have  we  after 
diligent  search  found  any,  which  holds  that 
bonds  signed  by  the  proper  officers  at  their 
date  cannot  be  negotiated  and  sold  by  their 
successors  In  office,  when  there  existed  au- 
thority In  the  former  to  issue  bonds  at  the 
time  of  the  signing,  and  when  the  authority 
was  continued  to  the  time  of  dellrery,  which 
It  the  ease  of  the  bonds  tn  question. 

Upon  the  third  point  raised,  we  have  care- 
fully examined  the  form  of  tbe  bonds  pro- 
posed to  be  disposed  of  by  the  territorial 
treasurer,  and  find  that  It  conforms  In  all 
particulars  with  that  prescribed  by  the  va- 
rious acts  of  congress  relating  Uiereto.  We 
therefore  hold  that,  under  existing  law,  tbe 
loan  commissioners  and  the  territorial  treas- 
nr^r  have  power  and  authority  to  s^  and 
dispose  of  bonds  to  fund  outstanding  obli- 
gations of  the  territory  which  accrued  prior 
to  January  1,  1887,  and  that  no  new  Issue 
of  bonds  Is  needed  for  that  purpose;  those 
now  In  the  hands  of  the  territorial  treasurer, 
and  signed  by  the  former  territorial  officers, 
being  in  all  respecto  as  to  form  and  execu- 
tion as  provided  by  law.  The  Judgment  of 
the  court  below  sustaining  the  demurrer  to 
the  complaint,  and  dismissing  the  action,  Is 
affirmed. 

DAVIS  and  DO  AN,  JJ.,  concur. 


(»  Utah,  3i0) 

WIIITTAKER  V.  FERGUSON. 

(Supreme  Court  of  Utah.    Jan.  18,  1S08.) 

Appb  A.L — Ravi  sw—HiOH  WAT  s—Db  DicATioM— Pas 

BUMI-TION— 0BBTKUCT1ON8 — ABATEMENT. 

1.  Under  section  9,  art.  8.  Const.,  the  supreme 
court,  in  oases  at  law  tried  before  a  court  with- 
out a  jury,  will  examine  the  evidence  only  bo 
far  as  may  be  necesBary  to  determine  questions 
of  law,  and  will  not  pass  upon  the  sufficiency  of 
the  evidence  to  justify  a  finding  or  judgment, 
unless  there  is  no  Icgitimnte  proof  to  support  it. 
In  no  case  at  law,  whether  tried  with  or  with- 
out a  Jury,  can  the  appellate  court  determine 
questions  of  fact. 

2.  Fences  constructed  across  a  hiRhway  by 
the  owner  of  the  land,  to  prohibit  public  travel 
thereon,  constitute  a  nuisance,  which  the  road 
supervisor  has  the  rixht  to  abate. 

3.  Where  the  public  assume  to  appropriate 
land  for  public  use,  and  tbe  owner  interposes 
no  objection,  but  acquiesces  in  its  continual 
use     the  public  tor  audi  a  length  of  time  that 


the  public   convenience   and  accommodation 
might  be  materially  affected  by  an  intermptinn 
of  the  enjoyment,  an  intention  to  dedicate  will 
be  presumed. 
(Syllabus  by  tbe  Court.) 

Appeal  from  district  court;  Fourth  district; 
W.  N.  Dusenberry,  Judge. 

Action  by  Isaac  N.  Whlttofeer  against  Wil- 
liam Ferguson  to  recover  danuiges  for  rr- 
moval  of  a  fence.  From  a  Judgment  tor 
defendant,  plalntin  appeals.  Affirmed. 

J.  W.  N.  Wfaltecotton.  for  appellant.  Sam- 
uel A.  King  and  A.  D.  Gash,  for  respondent. 

BABTGH,  J.  This  action  was  brought  to 
recover  dam^es  from  tbe  defendant,  who 
was  road  supervisor  of  a  certain  district  in 
Utah  county,  for  r«novlng  fences  which  the 
plaintiff  had  erected  across  a  road;  the  de- 
fendant claiming  that  the  road  was  a  pub- 
lic highway.  The  cause  was  tried  by  the 
court  wltfaont  a  Jury,  and  decided  In  favor 
of  the  defendant. 

The  decisive  question  on  this  appeal  Is 
whether  the  road  in  dispute  is  a  public  high- 
way. Counsel  for  the  ai^irilant,  Inter  alia, 
insists  that  It  was  never  dedicated  as  such 
to  public  use.  The  court,  among  other 
things,  found  that  from  the  year  1884  down 
to  1895.  the  time  when  the  acts  complained 
of  were  committed,  the  plaintiff's  land,  on 
which  the  road  Is  located,  **was  need,  oc- 
cupied, abandoned,  and  dedicated  to  the  pub- 
lic use  and  convenience";  that  the  owner 
of  the  land  acquiesced  in  the  use  of  the 
land  as  a  highway  during  all  of  that  time: 
and  that  the  plaintiff  h«*ein,  and  his  frran- 
tors  and  predecessors  In  interest,  at  all  times 
and  all  occasions,  acquiesced  In  and  agreed 
to  the  use  of  said  roadway,  as  It  now  ex- 
ists, and  as  It  lias  existed  since  1862.  It  is 
urged  for  the  appellant  that  the  evidence  la 
Insufficient  to  Justify  these  findings.  This, 
however.  Is  a  question  of  fact  In  a  case  at 
law,  and  therofore  we  have  no  power  to  con- 
sider the  Justness  of  the  findings.  Tbe  only 
province  of  this  court  In  such  a  case  Is  to 
ascertoln  whether  there  Is  any  legitimate 
proof  which  supporto  them,  and,  if  there  Is. 
then  we  are  conclusively  bound  by  them,  re- 
gardless of  whether  or  not  the  flndings  are 
supported  by  a  preponderance  of  the  testi- 
mony, or  whether,  in  onr  Judgmmt.  on  all 
the  evidence,  they  are  Justified.  It  Is  only 
when  there  la  no  cwnpetent  evidence  In  a 
law  case  to  warrant  a  finding  of  fact  which 
materially  affecto  the  righto  erf  a  litigant 
that  this  court  will  Interfere,  and  hold  the 
finding  nugatory  and  void.  In  such  event, 
tbe  question  as  to  the  proof  to  sustoln  the 
finding  becomes  one  of  law,  and  falls  with- 
in the  Jurisdiction  of  the  appellate  court. 
Likewise,  where  a  case  at  law,  in  this  stote, 
IB  tried  before  a  Jury,  the  appellate  court  is 
powerless  to  disturb  the  verdict  on  the 
ground  of  the  Insufficiency  of  the  evidence. 
If  there  is  any  legitimate  proof  to  support  ft, 
because  In  no  case,  wbetSiw  tried  by  the 
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court  vHb  or  without  a  Jaiy,  can  we  de- 
termine qnestlona  of  fact  This  la  bo  by 
virtue  of  the  constitution,  which  provides  In 
section  9,  art.  8,  as  follows:  "In  equity  cas- 
es the  appeal  may  be  on  questions  of  both 
law  and  fact;  In  cases  at  law  the  appeal 
Shan  be  on  questions  of  law  alone."  Under 
this  proTlston,  It  will  be  obserred,  an  appeal 
may  be  taken  In  equity  cases  on  questions 
of  fact  as  well  as  of  law.  The  appellate 
court,  therefore,  by  necessary  Intendment 
and  Implication,  has  the  same  Jurisdiction 
and  power  In  equity  cases  to  determine  ques- 
tions of  fact  as  of  law,  and  may  go  behind 
the  findings  and  decree  of  the  trial  court, 
consider  all  the  evidence,  decide  on  which 
side  the  preponderance  thereof  Is,  ascertain 
whether  or  not  the  proof  justifies  the  find- 
ings and  decree,  and  enter  or  direct  such 
findings  and  decree  to  be  entered  as  the  evi- 
dence, In  the  judgment  of  the  appellate  trlbip- 
□al,  may  justify.  Theconstltutlonal  provision, 
however,  confers  no  snch  jurisdiction  and 
power  npon  the  app^ate  court  In  cases  at 
law,  for  In  such  cases  the  appeal  Is  express- 
ly limited  to  "questions  of  law  alone,"  and 
bence  the  jurisdiction  and  power  In  law  cas- 
es are  limited  to  the  determination  of  ques- 
tions of  law.  We  can,  therefore.  In  cases  at 
law,  examine  the  evidence  only  so  far  as 
may  be  necessary  to  determine  questions  of 
law,  and  have  nothing  to  do  with  the  suffi- 
ciency of  the  evidence  to  justify  a  finding  or 
judgment,  unless  there  is  no  proof  to  sup- 
lK>rt  it  Mangum  v.  Mining  Co.  (Utah)  SO 
Pac.  831;  Nelson  v.  Railroad  Co.  (Utah)  49  Pac. 
M4;  Anderson  v.  Mining  Co.,  Id.  120;  Ba^ 
con  V.  Thornton  (Utah)  SI  Pac.  163. 

In  the  case  at  bar  the  evidence  shows  that 
the  road  In  dispute  was  used  and  traveled 
by  the  public  continuously  since  1862,  and 
without  Interruption  until  1896,  when  the 
platntlEF  erected  the  fence  across  It  of  the 
removal  of  which  he  complains;  that  the 
patent  from  the  United  States  to  the  land  In 
question  was  Issued  In  June,  188S;  that  the 
road  was  surveyed  by  order  of  the  county 
court  and  by  that  body  declared  to  be  a 
county  road,  in  July,  18S3,  without  opposi- 
tion from  the  then  owner  of  the  laud,  al- 
though he  was  living  thereon,  and  contin- 
ued to  re^e  thereon  for  a  period  exceed- 
ing 9  yeaiB  after  the  road  had  been  snrr^- 
ed  and  declared  a  highway,  during  all  of 
which  time  the  highway  was  used  by  the 
public  without  objection  from  the  owner,  so 
far  as  shown  by  the  record;  that  In  1883  the 
lessee  built  a  fence  on  each  side  of  the  road 
through  plalntlflE's  land,  leaving  the  high- 
way three  rods  wide,  and  the  plalntlCF,  who 
about  that  time  became  the  owner  of  the 
land,  permitted  the  road  so  fenced  to  re- 
main Dpen  to  the  public  for  about  2  years,  or 
oatU         before  making  any  objection  to 


Its  use  as  a  public  highway,  although  his 
house  was  situated  within  a  few  rods  of  it; 

and  that  In  June,  1896,  and  before  be  at- 
tempted to  compel  a  discontinuance  of  the 
lue  of  the  road  by  the  public,  by  erecting 
fences  across  It  the  plaintiff,  in  a  communi- 
cation to  the  county  court  of  Utah  county, 
where  the  road  is  located,  expressly  refer- 
red to  it  as  "a  county  road,"  and  recognized 
it  as  a  "public  highway."  Without  con- 
sidering the  evidence  further  in  detail,  It  is 
apparent  that  the  findings  under  considera- 
tion are  supported  by  competent  proof,  and 
must  be  held  valid. 

Both  the  findings  and  proof  show  that  the 
respective  owners  of  the  soil,  for  more  than 
11  years  after  the  Issuance  of  the  patent 
from  the  United  States  and  the  declaring  of 
the  road  to  be  a  public  highway  by  the 
county  court  acquiesced  in  the  use  of  the 
land  as  such  highway.  The  road  was  sur- 
veyed, laid  out  And  declared  a  public  high- 
way under  the  act  of  1880,  which  was  then 
in  force,  and  the  owner  of  the  land,  offering 
no  objections  thereto,  but,  according  to  the 
findings  of  the  court  by  which  we  are  bound, 
acquiescing  and  agreeing  to  Its  use  as  a  pub- 
lic roadway  during  all  of  those  years,  cannot 
now  be  permitted  to  question  the  right  of 
the  public  to  the  use  of  the  highway.  The 
construction  of  the  fences  across  It  to  pro- 
hibit public  travel  upon  It  constituted  a  nui- 
sance, which  the  road  raperrlsor  had  a  right 
to  abate. 

While,  in  all  cases  of  dedication  of  land  to 
public  use,  the  intention  of  the  owner  to 
dedicate  and  public  user  are  necessary  In- 
gredients, still  no  particular  ceremony  in  the 
dedication  Is  necessary.  If  the  intention 
and  user  appear,  it  Is  sufilclent;  but  the  fact 
that  the  public  occasionally  travel  over  va- 
cant and  unoccupied  land,  not  appropriated 
to  any  particular  use,  without  objection 
from  the  owner,  though  he  may  be  aware  of 
such  use  by  the  public,  will  not  justify  or 
authorise  the  inference  of  intention  to  dedi- 
cate. Where,  however,  as  In  the  case  at 
bar, the  pubilcassume  toapproprlate  land  for 
public  use,  and  the  owner  interposes  no  ob- 
jection, but  acquiesces  in  its  continual  use 
by  the  public  for  such  a  length  of  time  that 
the  public  convenience  and  accommodation 
might  be  materially  affected  by  an  inter- 
ruption of  the  enjoyment  an  intention  to 
dedicate  will  be  presumed.  Wilson  v.  HuU, 
7  Utah,  90,  24  Pac.  799;  City  of  Cincinnati 
V.  White's  Lessee,  6  Pet  43a. 

We  do  not  deem  it  necessary  to  the  deci- 
sion of  this  case  to  consider  any  of  the  ques- 
tions respecting  eminent  domain  or  prescrip- 
tion raised  In  the  briefs,  or  any  other  ques- 
tions presented.    The  judgment  is  affirmed. 

ZAKBI»  0. 3^  and  MINBB,  J.,  concur. 
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STATE  T.  ALTA  SILVER-MIN.  CO.  (No. 
1,512.) 

(Snpreme  Ooort  of  Nevada.    Feb.  2.  1886w) 
Affeai.  —  Undbrtakino  —  Notice  —  Burktibb  — 
Statutbs— Taxkb—  Teh  i>KH— Fbhaltib» 

AND  CUSTS. 

1.  An  undertaking  on  appeal  is  not  executed 
until  it  is  delivered  to  the  clerk  for  filing. 

2.  Where  the  record  shows  that  the  notice  of 
appeal  was  filed,  and  afterwardR,  on  the  same 
day,  the  undertaking  on  appeal  was  ^ed,  in 
the  absence  of  any  Bhowing  to  the  contrary  it 
will  be  presumed  mat  it  was  properly  filed  aft- 
er the  filing  and  service  of  the  notice  of  appeal, 
or  contemporaneously  therewith. 

3.  Under  Ov.  Prac.  Act,  §  341,  it  is  not  nec- 
essary that  the  residence  or  occupation  of  sure- 
ties be  given,  in  an  undertaking  on  appeal. 

4.  St.  ISM-es,  p.  328,  being  "An  act  to  cre- 
ate a  fire  department  fund,"  providing  for  a 
levy  upon  the  assessed  value  of  property  within 
unincorporated  towns,  for  the  benefit  of  the  fire 
departments  in  such  towns,  applies  to  towns 
which  were  incorporated  at  the  tune  of  the  pas- 
sa^  of  the  act,  but  which  have  since  become 
unincorporated,  as  soon  as  they  become  so. 

5.  If  a  tender,  duly  made,  of  a  part  of  the 
taxes  levied  on  property,  is  safflcient  to  pay 
what  should  have  been  legally  asseased  against 
the  property,  it  will  save  any  penalties  and 
costs  attaching;  but,  if  not  sufncJent,  it  will 
not  prevent  penalties  and  costs  attaching  to 
that  portioD  of  the  taxes  t^dered. 

Appeal  from  district  court.  Storey  county; 
C.  E.  Mack,  Judge. 

Action  by  the  state  of  Nevada  against  the 
Alta  Silver-Mining  Company  to  recover  taxes. 
Judgment  for  plaintiff.  Defendant  appeals. 
RcTiH-sed. 

W.  B.  F.  Deal,  for  appelUint.  George  N. 
XoeU  Dlst  Atty^  and  F.  M.  Uuffaker,  for  the 
State. 

BONNIFIBLD,  J.  Action  to  recover  taxes 
due  tor  the  year  1886,  amounting  to  $1,242,  and 
penalties  and  costs.  The  property  described 
labont  which  there  Is  contention  as  to  value) 
consists  of  a  certain  quartz  mill  and  certain 
hoisting  works  belonging  to  the  Alta  Silver- 
Mining  Company,  situated  in  the  town  of  Grold 
Hill,  storey  county.  The  assessor  placed  the 
\'alue  of  the  mill  st  f  10,100,  and  the  hoieting 
works  at  $20,000.  The  company,  In  the  state- 
ment to  the  assessor,  pat  the  value  of  the  one 
at  $5,000,  and  of  the  other  at  $10,000.  The 
board  of  equalization  reduced  the  assessor's 
valuation  of  the  quartz  mill  to  $<!,000,  and  of 
the  hoisting  works  to  $18,000.  By  the  answer 
It  Is  alleged  that  said  assessment  of  $24,000,  as 
equalized  by  said  board,  Is  In  excess  of  the 
true  casb  value  of  said  property,  and  that  the 
true  cash  value  thereof  is  the  sum  of  $15,000. 
The  Jury  found  the  value  of  the  property  to 
be  $24,000.  Judgment  was  given  for  said  sum 
of  $1,242,  with  the  poialties  and  costs.  This 
appeal  is  taken  from  the  judgment,  and  from 
the  order  of  the  court  below  denying  appel- 
lant's motlOTi  for  new  trial. 

Counsel  for  respondent  moved  for  an  order  of 
this  court  dismissing  the  appeal  on  the  ground 
of  the  lusuffielency  of  the  undertaking:  First. 
"In  this:  that  said  undertaking  was  executed 


SSFORTBR.  (Ner. 

before  the  notice  of  appeal  tJiereln  bad  been 
filed  or  served."  SecMid.  "In  this:  that  the 
residence  or  occupation  of  the  sureties  named. 
'  and  executing  said  undertaking,  are  not  set 
forth  therein."  The  record  shows  that  the  no- 
tice of  appeal  was  filed  on  the  2lBt  day  of 
September,  1807,  and  afterwards,  on  the  same 
day,  It  was  duly  served.  It  also  shows  that 
the  unt]ertaklng  was  filed  on  the  same  day,  and. 
In  the  absence  of  any  showing  to  the  contrary, 
It  will  be  presumed  that  It  was  properly  filed; 
that  la,  that  it  was  filed  after  the  filing  and 
service  of  the  notice,  or  contemporaneously 
therewith.  The  undertaking  being  signed  by 
the  sureties,  and  their  afiBdavlts  thereto  being 
taken,  on  the  20th  day  of  September,  it  is 
claimed  that  it  was  executed  before  the  filing 
and  service  of  the  notice  of  appeal;  but  the 
undertaking  was  not  executed  till  it  was  de- 
livered to  the  clerk  for  &Ung.  Section  342  of 
the  civil  practice  act  Is  cited  by  counsel  Id 
support  of  their  contention  that  the  imdertak- 
ing  Is  Insufficient  because  the  residence  and 
0Gcupati<ai  of  the  sureties  are  not  set  forth 
th«%in.  Tliat  section  has  reference  to  an  un- 
dertaking given  to  stay  execution.  Whether  it 
Is  snfflclent  for  that  purpose  or  not  is  not  a 
matter  for  inquiry  before  this  court.  It  la 
safflcient  under  section  d41  to  perfect  the  ap- 
peal. That  section  does  not  require  the  resi- 
dence or  the  occupation  of  the  sureties  to  be 
set  forth  in  the  undertaking  or  oth^wise.  State 
V.  CaUfomla  Mln.  Oa,  iH  Ner.  WO.  The  mo- 
tion is  denied. 

The  Levy.  It  appears  that  the  board  of  coun- 
ty commissioners  of  said  county  for  the  fiscal 
year  180(1  levied  among  other  taxes  upon  all 
the  property  within  the  limits  of  said  town  an 
ad  valorem  tax  of  $1.40  upon  each  $100  value 
of  said  property  for  the  purposes  of  said  town, 
and  likewise  a  tax  of  20  cents  for  the  purpose 
of  the  fire  department  of  said  town.  The  ques- 
tion as  to  the  authority  of  the  board  to  levy 
said  20-cent  tax  is  presented  by  the  record  for 
the  determination  of  this  court.  It  is  claimed 
that  the  authority  to  levy  this  tax  of  20  cents  Is 
given  by  "An  act  to  create  a  fire  dqiartmait 
fund"  (St  1864-65,  p.  328),  and  amendment 
thereto  (St.  1881,  p.  110),  of  which  act  secUon 
1  provides:  "The  county  commissioners  of  the 
various  counties  of  the  state  of  Nevada  are 
hereby  empowered  to  levy  and  collect  a  tax  of 
not  exceeding  one-half  of  one  per  Cent,  upon 
the  assessed  value  of  property  within  an  un- 
incorporated town  for  the  benefit  of  the  fire 
department  In  such  town."  Counsel  for  appel- 
lant contends  that  the  said  act  of  1865  did  not 
apply  to  Gold  Hill,  because  at  that  time  It  was 
an  Incorporated  town,  and,  hence,  that  the 
amendment  of  1881  does  not  apply,  because  the 
original  act  did  not,  and  does  not,  so  apply. 
The  amendment  of  1881  simply  raised  the  limit 
of  the  levy  from  one-quarter  of  1  per  cent  to 
one-half  of  1  per  c^t  It  is  true  that  the  act 
of  1865,  at  the  time  it  was  passed,  did  not  apply 
to  Gold  Hill,  because  that  town  was  then  ai« 
incorporated  town.  The  act  applied  to  a  class 
of  towns,  to  wit,  uninccffpoxated  towns.  Gcdd 
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Hm  wu  diBlncorporated  In  ISSl  by  a  special 
act  of  the  letrlslatare,  and  thereupon  became  an 
unincorporated  town.  When  It  became  of  that 
class  the  act  of  1865  became  applicable  to  It, 
the  same  as  It  became  applicable  to  all  towns 
of  that  class  which  bare  sprung  up  since  the 
passage  of  that  act,  and  not  Incorporated.  We 
ue  of  opinion  that  said  levy  was  legally  an- 
tfaorlzed. 

The  Evidence.  The  tasufflclency  of  tbe  evi- 
dence to  justify  tbe  verdict  of  the  jury  Is  one 
of  the  grounds  on  which  the  motton  for  new 
trial  was  made.  B.  D.  Boyle  and  A  J.  Mo- 
Gone  were  the  only  witnesses  examined  who 
gave  an  intelligent  oi^on  as  to  tlw  value  at 
the  property  tai  question.  These  witnesses 
showed  themselves  to  be  thorootfdy  familiar 
with  the  property,  and  competent  In  every  re- 
spect to  testl^  to  Its  valu&  The  bluest  voloe, 
In  1896,  either  of  them  iriaced  tbe  property  at, 
-was  $16,000.  We  And  DO  evidence  In  tbe  reccvd 
to  Justify  a  higher  valuation,  and  therefore 
hold  that  the  evidence  does  not  Justify  said  vov 
diet 

Penalties— Tender.  The  defendants  tendered 
to  tbe  tax  collector  the  sum  of  9779JiO  tn  full 
payment  of  all  the  taxes  for  the  year  18D6, 
claiming  that  the  same  was  In  excess  of  the 
true  amonnt  due  of  legal  taxes  assessed  lywn 
the  tniecasbvalneof  defendant's  property.  The 
tender  was  set  up  In  tbe  answa.  To  this  part 
of  tbe  answor  the  plaintiff  demniced,  and  mov- 
ed tbe  court  to  strike  It  ont  The  demurrer 
was  sustained,  and  the  motion  granted.  De- 
fHidants  exerted,  and  assigned  the  action  of 
tbe  court  as  error.  In  snppOTt  of  the  action 
of  tbe  court  the  case  of  State  r.  Garscm  Sav. 
Bonk,  17  Nev.  146.  80  Pac.  70S,  Is  dted.  In 
tbat  case  the  amonnt  at  flie  tax  assessed 
against  the  bank  was  91,8WJS8.  The  hank 
tendered  $668.50  In  full  payment,  claiming  the 
same  to  be  all  tbat  was  l^pdly  due.  The 
question  In  that  case  was  whether  certain  bank 
deposits  wese  assessable  to  tbe  bank.  The 
bank  claimed  that  tb^  were  not,  and  tendered 
the  whole  tax,  except  the  amount  assessed  on 
said  deposits.  This  court  b^  that  said  de- 
posits were  properiy  assessed  to  the  bank.  The 
bank  claimed  that  It  was  not  liable  for  tbe  35 
per  cent  penalties  on  the  amount  It  had  teider- 
ed.  Tbe  courtsald:  "The  facts  are  these:  There 
were  due  one  thousand  three  hundred  and 
forty-nine  dollars  and  fifty  cents.  Defendant 
tendmd  six  hundred  and  sixty-nine  dollars  and 
fifty  cents  In  full  payment  and  satisfaction. 
The  tender  was  made  on  condition  tbat  It 
should  be  received  In  full  satisfaction.  Cer- 
tainly the  county  treasurer  bad  no  authority  to 
receive  the  money  with  that  condition  attached. 
If  defendant's  theory  of  the  law  had  been  found 
correct,  the  tender  would  have  been  sufficient. 
But,  the  law  being  otberwise,  the  tender  of  a 
part,  made  on  condition  that  It  be  received  for 
tbe  whole,  does  not  r^leve  defendant  from  the 
payment  of  the  entire  penalties."  The  court 
recognised  tbe  rlgbt  of  a  taxpayer  who  may  be 
sued  for  a  tax  to  contest  tbe  same  on  any  legal 
i^round,  and  to  tender  the  amount  be  may  deem 


to  be  legal  and  proper;  and  if  he  shall  prevan 
in  bis  contention,  and  the  court  shall  find  tbat 
be  has  tendered  the  full  amount  properly  as- 
sessable against  tiim,  be  shall  not  be  subject 
to  penalties.  In  this  view  we  fully  concur. 
The  Judgment  and  order  from  which  the  appeal 
Is  taken  are  reversed.  Tbe  trial  court,  upon  a 
new  trial,  will  ascertain  tbe  amount  of  taxes 
due,  based  on  tbe  true  cash  value  of  tbe  prop- 
erty as  then  found,  and  will  determine  whether 
tbe  amonnt  of  said  tender  equals  or  exceeds 
the  amount  of  tbe  taxes  so  found,— If  bo,  enter 
Judgment  for  the  taxes,  without  any  penalty 
or  costs;  If  not,  enter  Judgment  for  tbe  taxes, 
and  also  for  tbe  statutory  penalties  and  costs. 

BELKXAP.  G.  J.,  and  MASSES,  J.,  concur. 


WISOONSOX  MARINE  &  FIHB  IXS.  CO. 
BANK  V.  STATE. 
(Supreme  Court  of  Idaho.   Jan.  24,  ISdS.) 
Cuius  MAivBT  Btjitb— Apfh   i..Aiiu.t  ^^^L.vy- 

MEND  BP. 

A  H.  A  &  Co.  sold  and  delivered  to  the 
state  certain  hardware  and  furnishings  for  the 
use  of  the  state  at  the  World's  Fair,  held  at 
Chicago,  1893,  which  were  thereafter  sold  b; 
the  state,  and  the  proceeds  turned  into  the  state 
treasury.  Held,  that  it  would  be  equitable  and 
Just  for  the  legislature  to  make  an  appropria- 
tion with  which  to  pay  said  claim*  and  that  this 
court  recommend  that  it  do  so> 
(Syllabus  by  the  Court.) 

Original  proceeding  by  tbe  Wisconsin  Marine 
&  Fire  Insurance  Company  Bank  to  procure 
tbe  recommendation  of  tbe  supreme  court  to 
the  legislature  to  pay  a  certain  claim  against 
tbe  atatfc   Prayer  granted. 

Wyman  &  Wyman.  toe  iflalntlfl.  B.  B.  Uc- 
FarUnd,  Atty.  Oen..  for  the  Btat& 

SULUTAN,  G.  I.  This  suit  was  brooght 
in  this  court  under  tbe  provisions  of  section 
10.  art  6.  Const  Idaho,  to  obtain  at  recona- 
mendatory  dedsloD,  recommending  to  the  1^ 
Islature  the  payment  of  the  claim  of  the  plain- 
tiff. The  matter  was  referred  to  H.  B.  Mc- 
Eiroy,  Esq.,  to  take  tbe  evidence,  and  to  r»- 
port  the  same,  with  his  findings,  to  this  court 
On  tbe  return  and  filing  of  said  r^nrt  the 
same  was  presented  to  this  conrt  on  the  oral 
arguments  of  Frank  T.  Wyman,  Esq.,  attorney 
for  tbe  plaintiff,  and  B.  E.  McFarland,  attor- 
ney general,  on  behalf  of  tbe  state.  The  facta 
are  substantially  as  follows:  During  tbe 
World's  Fair  in  Ohlcago,  In  1883,  Capt.  J.  M. 
Wells,  commissioner  for  this  state,  purchased 
hardware  and  furnishings  for  the  use  of  the 
state  from  A.  H.  Andrews  &  Ca,  amonnting  to 
$5,000.45,  and  thereafter  paid  $1,000  on  said 
account  l^a%after  said  A  H.  Andrews  & 
Oo.  duly  assigned  the  balance  et  said  aoconnt 
to  tbe  plaintiff.  Bald  merchandise  was  re* 
celved  and  used  by  tbe  state,  and  tbereaft^ 
sold,  and  the  proceeds  turned  Into  tbe  state 
treasury.  Under  these  facts,  equity  and  com- 
mon honesty  would  dictate  that  tbe  state  ought 
to  pay  said  dalm.   We  think  tbe  legislature  la 
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auCborlKd  to  make  an  appropriation  irttli 
which  to  pay  Bald  claim,  and  this  court  vould 
most  respectfully  recommend  that  It  do  so. 

HUSTON  and  QUARLES.  JJ^  concur. 


STATE  T.  HINES. 

(Supreme  Court  of  Idaho.  Jan.  24,  1808.) 
Obakd  Larcbst— Istbxt. 
Upon  the  trial  of  a  defendant  npoa  an 
Information  charging  him  with  grand  larceny, 
an  inBtruction  in  the  fullowing  language,  to 
wit;  "The  jury  are  instructed  that,  if  they  be- 
lieve from  uie  eridence  that  the  defendant  had 
no  felonious  intent  to  steal  the  property  de- 
scribed at  the  time  he  took  it,  the  jury  must 
acquit,  even  if  they  should  believe  that  defend- 
art  BUbsequently  conceived  the  intent  of  ap- 
propriating the  said  animal,"— sufficiently  leaves 
the  question  of  intent  to  the  jury. 

(SylhiboB  by  the  Court.) 

Appeal  from  district  court,  Ada  county; 
George  H.  Stewart,  Judge. 

John  F.  Hines  was  convicted  of  grand 
larceny,  and  appeals.  Affirmed. 

J.  L.  Niday,  for  i^peliaDt.  R.  B.  McFar- 
land.  Atty.  Gen.,  for  the  State. 

HUSTON,  J.  The  defendant  was  con- 
victed of  the  crime  of  grand  larceny,  and 
from  such  Judgment  of  conviction  takes  this 
appeal. 

The  facts,  as  they  appear  from  the  record, 
are  substantially  as  follows:  The  defend- 
ant and  one  Eugene  Randolph  and  one 
Qeorge  Cantwell  were,  on  the  20tb  day  of 
December,  189G,  confined  in  the  county  ]all 
of  Ada  county,  and  on  that  day  broke  Jail, 
and  In  their  efforts  to  escape  recapture  they 
entered  the  barn  or  stable  of  one  C.  H.  Jack- 
son, at  Orchard  Farms,  In  said  county,  in 
the  nighttime,  and  took  therefrom  the  ani- 
mal described  In  the  information.  They  sev- 
erally rode  the  animal  for  a  distance  of 
some  20  or  2S  miles,  reaching  Snake  river, 
which  they  desired  to  cross  for  the  purpose 
of  getting  out  of  the  state  of  Idaho.  The 
defendant  and  his  companions  were  unable 
either  to  cross  the  river  or  pet  the  animals 
across.  There  were  two  animals  (horses) 
token  by  them  from  Orchard  Farms,  and, 
after  reconnoiterlng  the  bank  of  the  river 
for  some  time  to  find  means  of  crossing, 
and  being  unable  to  do  so,  they  turned  the 
horses  loose.  The  defendant  and  bis  two 
companions,  Oantweli  and  Randolph,  were 
shortly  afterwards  recaptured.  I'rlor  to 
their  recapture,  one  De  Wire  came  upon 
them  while  they  were  in  a  cabin  near  Snake 
river,  and  recovered  the  mare  in  question. 
De  Wire  testltlos  that  he  found  the  mare 
loose  near  where  these  parties  were  stop- 
ping. The  defendant  told  De  Wire  that  he 
*l»d  nothing  to  do  with  the  taking  of  the 
ntare;  that  he  "knew  nothing  about  it." 
icandolph,  who  was  informed  against  jolnt- 
<<T  With  the  defendant  and  Cantwell,  testi- 


fied tbat  the  defendant  «ne  WUlluns  (who 
escaped  from  the  Jail  at  tbe  same  time  with 
defendant,  Cantwell,  and  Bando^ib),  and 
himself,  went  Into  the  bam  at  (Orchard 
Farms  together;  that  he  (Randolph)  put  the 
bridle  on  the  mare,  and  defendant  pnt  the 
saddle  on  her;  that  both  defendant  and  Wil- 
liams rode  her  for  some  distonce;  that  when 
they  arrived  at  Snake  river  they  first  tied 
the  horses  at  or  near  the  cabin;  that  after- 
wards defendant  untied  and  turned  them 
loose.  The  defendant,  testifying  in  his  own 
behalf,  denied  that  he  had  anything  to  do 
with  the  taking  of  the  mare  from  the  bam 
at  Orchard  Farms,  denied  that  he  ever  rode 
the  mare,  denied  tbat  he  unsaddled  or  turn- 
ed her  loose;  yet  he  says,  "We  took  the 
saddles  off  the  horses  at  the  cabin,  and  turn- 
ed them  loose."  The  testimony  of  tbe  de- 
fendant is  so  contradictory  and  inconsistent 
as  to  make  it  entirely  uncredltoble.  The 
contention  of  counsel  for  the  appellant  Is  di- 
rected to  what  is  claimed  to  be  error  by  the 
district  court  in  refusing  to  give  certain  In- 
structions asked  by  defendant  and  In  modi- 
fying certain  other  Inatnictlons  naked  by 
defendant. 

The  first  and  fourth  instructions,  the  re- 
fusal to  give  which  is  urged  as  error,  were 
as  follows:  (1)  "To  find  the  defendant  guil- 
ty under  tbe  Information,  the  Jury  must  be- 
lieve from  the  evidence,  to  a  moral  certoln- 
ty,  and  beyond  a  reasonable  doubt,  tbat  the 
defendant,  at  the  time  be  took  the  said  mare, 
took  her  with  the  felonious  Intent  to  convert 
her  permanently  to  his  own  use."  (4)  "If 
the  Jury  believe  from  the  evidence  that  the 
defendant  took  the  animal  as  alleged  in  the 
information,  without  the  intent  to  perma- 
nently deprive  the  owner  of  the  said  animal, 
then  the  Jury  must  acquit."  The  contention 
of  counsel  for  the  appellant  Is  that.  In  refus- 
ing to  give  the  for^crfng  Instructlona,  the  court 
took  the  queetlon  of  hitent  entirely  from  the 
Jury.  Now,  the  defendant  swears  that  he  had 
nothing  whatever  to  do  with  the  taking  of  the 
stolen  horse,  and  yet  his  counsel  insists  upon 
the  court  giving  an  instruction  based  upon  evi- 
dence which  would  convict  the  defendant  of 
perjury.  Put  plainly,  the  contention  of  caun- 
sel  Is  this:  The  court  should  have  instructed 
the  Jury,  If  they  believed  from  the  evidence 
that  the  defendant  had  sworn  falsely,  and  that 
he  did  take  the  horse,  then  the  Jury  should 
further  find  that  he  took  the  same  with  In- 
tent to  "permanently"  deprive  the  owner 
thereof.  But  the  court  did  give  the  following 
Inatnirtton:  "Tbe  Jury  are  Instructed  that. 
If  they  believe  from  the  evidence  that  the  de- 
fendant had  no  felonious  Intent  to  steal  tbe 
property  described  at  the  time  he  took  It,  the 
Jury  muRt  acquit,  even  If  they  should  brieve 
that  defendant  sulisequently  conceived  tbe  In- 
tent of  appropriating  the  said  animal."  This 
Instruction  left  the  whole  question  of  Intent  to 
the  Jury,  and  on  the  whole  was  too  liberal  as 
to  an  Intent  conceived  after  the  act  of  taking. 
We  have  examined  many— not  all— of  the  au- 
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tborttles  cited  1^  coansd  for  the  appellant, 
and,  vhlle  it  must  be  conceded  diat  some  ol 
these  authorltiea  vould  seem  to.  In  a  measure, 
sustain  counsel's  contention,  yet  it  Is  also  true 
that  those  decisions  are  tnsed  entirely  upon 
the  facts  In  eweii  case.  A  careful  examlna^ 
tion  of  the  record  In  this  case  shows  no  error 
affecting  the  substantial  rights  of  the  defend- 
ant. The  Judgment  of  the  district  court  is 
affirmed. 

SULLIVAN,  C.  jr.,  and  QUARLES,  7.,  con 


8WEETSBR  et  aL  t.  MELLICE. 
(Supreme  Court  of  Idaho.   Jan.  18,  1896.) 
Apps&L— Gbaxt  or  Kbw  Trial— Rbvibv. 
Where  the  record  does  not  show  the  grouoda 
npon  which  a  new  trial  was  granted,  and  do  er- 
ror warrRDtinf' a  new  trial  is  apparent  from  the 
record,  the  order  granting  a  new  trial  will  be 
reversed.    Lowe  t.  Long  (Idaho)  47  Pac  93, 
affirmed. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bannock  county; 
D.  W.  Standrod,  Judge. 

Action  hy  Lewis  H.  Sweetser  and  another 
against  W.  F.  Melllck.  Defendant  had  judg- 
ment From  an  order  granting  plaintiffs'  mo- 
tion for  new  trial,  defendant  appeals.  Re- 
versed. 

Eden  &  Warner  and  F.  8.  Dietrich,  for  ap- 
pellant  Hawley  &  Pnckett,  for  reqMiudaits. 

HUSTON,  J.  mils  action  was  commencM 
in  fb6  district  court  for  Bannock  county  on 
July  29,  1893.  The  plaintiffs  sued  to  recorer 
damages  claimed  to  hare  been  suffered  by 
them  by  reason  of  the  fttllnre  and  default  of 
defendant  in  not  keying  and  performing  the 
conditions  of  a  contract  entered  Into  by  plain- 
tiffs and  defendant  for  the  sale  by  plaintiffs, 
and  the  purchase  by  defendant  of  a  certain  lot 
of  cattle.  It  seems  that  on  the  first  trial  a 
Tordlct  and  Judgment  were  found  and  render- 
ed for  plaintiffs.  Upon  motion  of  defendant  a 
new  trial  was  granted,  which  trial  also  result- 
ed in  a  Terdlct  and  Judgment  for  plaintiffs. 
Defendant  appealed,  and  the  Judgment  of  the 
district  court  was  reversed  by  this  court.  88 
Pac.  403.  The  case  was  again  tried  by  the 
district  court,  which  trial  resulted  In  a  ver- 
dict and  Judgment  for  the  defendant.  A  mo- 
tion for  a  new  trial  was  made  by  plaintiffs, 
and  granted  the  district  court,  and  from 
such  action  and  decision  of  said  court  this  aj^ 
peal  is  taken. 

It  Is  contended  by  the  respondmtg  that  the 
evidence  In  the  case  does  not  support  the  ver- 
dict of  the  Jury,  and  that  the  trial  court  hav- 
ing so  found,  ite  acUon  la  conclusive,  and  the 
appellate  court  will  not  reverse  Its  action. 
This  is  not  the  view  this  court  has  heretofore 
taken  of  this  question.  In  Lowe  t.  Long 
(Idaho)  47  Pac.  86,  we  held  that  "where  die 
record  does  not  show  the  grounds  upon  yrhlcb 


a  new  trial  was  granted,  and  no  error  war- 
ranting a  new  trial  is  apparent  from  the  rec* 
ord,  the  order  granting  a  new  trial  wlU  be  re- 
versed." The  statute  auttiorlzes  an  appeal 
from  an  order  of  the  district  court  granting  a 
new  trial  We  suppose  that  the  object  and 
purpose  of  such  a^al  are  to  have  the  action 
of  the  trial  court  reviewed  here.  But,  if  we 
are  to  meet  In  limine  the  rule  Invoked  by  re- 
spondents, we  fan  to  see  the  utility  of  an  ap- 
peal. If  the  ai^teal  la  only  for  the  purpose  of 
securing  the  affirmance  of  the  Judgment  of  the 
district  court  the  statute  Is  Idle.  Whether  the 
action  of  the  district  court  was  predicated  up- 
on the  Insufficiency  of  the  evidence,  In  Its 
i^nlon,  to  sustain  tiie  verdict,  or  npon  some 
oQier  ground  not  apparent  in  the  record,  we  are 
not  -  advised.  The  district  court  glvra  no 
ground  for  setting  aside  the  verdict  of  the 
Jury,  and  we  must  either  accept,  as  respondent 
Insists  that  we  should  do,  the  conduslons  of 
said  court  or  examine  the  record  ourselves, 
and  endeavor  to  ascertain  If  any  error  has  oc- 
curred In  the  trial  of  the  case  whldi  would.  In 
our  opinion,  warrant  or  sustain  the  action  of 
the  trial  court  Having  once  before  examined, 
and  sbted  at  some  length,  the  evidence  In  this 
case  (see  Sweetsw  v.  Melllck,  88  Pac.  403),  we 
do  not  fed  called  upon  to  repeat  it  We  have 
given  the  recwd  a  careful  and  thorou^  ex- 
amination, and,  while  It  Is  true  that  there  Is 
same  conflict  in  Ihe  evidence,  we  think  that 
the  verdict  Is  abundantly  sustained  by  It  Hie 
order  of  the  district  court  granting  b  new  trial 
is  rer^aei,  with  costs  to  appelant. 

SULLIVAN,  C.  J.,  and  QUARLES,  J.,  con- 
cur. 


WILCOX  et  al.  v,  WELLS. 
(Supreme  Court  of  Idaho.   Jan.  24.  1896.) 

JDDOH  BNTH — Va  CATrON. 

Section  4228,  Bev.  St.  Idaho,  construed,  and 
applied  to  this  case. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bear  Lake  coun- 
ty; D.  W.  Standrod,  Judge. 

Ejertment  by  Lucius  M.  Wells,  as  trustee 
for  Deen  Wells  &  Co.  against  Francis  Wilcox 
and  others.  Plaintiff  had  Judgment  and  de- 
fendants appeal.  Affirmed. 

J.  C.  Ricb,  E.  E.  Chalmers,  and  Sidney  W. 
Darke,  for  aiq,)ellants.  T.  h.  Glenn,  for  re* 
qiHuident. 

HUSTON,  X  On  February  23, 18i>7,  tbe  re- 
spondent recovered  Judgment  against  defend- 
ants In  an  action  of  ejectment  for  the  recovery 
of  c«'tnin  real  ratate  situate  in  Bear  Lake 
county,  Idaho.  It  seems  that  the  land  in  que»- 
tlon  WHS  of  an  irr^ular  shape,  and  that  in 
describing  it  both  In  tlie  Complaint  and  in  the 
Judgment,  which  followed  the  description  In 
the  ccHxq>Iaint,  an  erroneans  description  of  the 
land  was  given.   The  description,  as  given  In 
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the  complaint  and  Judgment,  was:  "Com- 
mencing at  the  southeast  corner  of  tlie  north- 
east quarter  of  the  southeast  quarter  of  sec- 
tion fifteen  (15),  township  fourteen  (14)  south, 
of  range  forty-three  (43)  east  of  Boise  meri- 
dian;" whereas  the  true  description  should 
have  been:  "Commencing  at  the  southeast 
corner  of  the  northwest  quarter  of  the  south- 
east quarter  of  section  fifteen  (15),"  etc.  The 
mistake  or  error  consisted  tn  putting  In  the 
word  "northeast"  instead  of  "northwest,"  a 
purely  clerical  mistake.  The  evidence  shows 
that  there  was  no  question  as  to  what  land 
was  Intended  to  be  described.  On  the  18th 
August,  1897,  respondent  served  notice  on  de- 
fendants in  the  ejectment  suit  (appellants  here) 
and  their  attorneys  of  a  motion  to  be  heard  be- 
fore the  district  court  for  Bear  I^ake  county  on 
the  23d  August,  1897,  that  being  the  first  day 
of  the  then  next  term  of  said  court,  to  correct 
said  description  In  the  complaint  and  in  the 
Judgment  in  said  ejectment  suit.  Upon  the 
hearing  said  motion  was  allowed  by  the  court, 
UDd  an  order  made  correcting  said  description 
in  the  complaint  and  Judgment.  From  said 
order  this  appeal  is  taken. 

Section  422Q,  Rev.  St.  Idaho,  provides,  Uiter 
alia,  "that  the  court  may  relieve  a  party  or 
Ills  legal  representative  from  a  Judgment,  or- 
tler,  or  other  proceeding  taken  against  him 
through  his  mistake,  inadvertence,  surprise  or 
excusable  neglect;  and  whenever  for  any  rea- 
son satisfactory  to  the  court  or  the  Judge  there- 
of, the  party  aggrieved  has  failed  to  apply  (or 
the  relief  sought  during  the  term  at  which  such 
Judgment,  order  or  proceeding  complained  of 
was  taken,  the  court  or  the  Judge  thereof  In 
vacation  may  grant  the  relief  upjn  application 
made  witliin  a  reasoa-ible  time  not  exceeding 
six  months  after  the  adjournment  of  the  term." 
The  mistake  was  purely  a  clerical  one,  of  a 
chamcter  frequently  occurring  in  c-ases  of 
lengthy  descriptions  of  land,  as  was  ttiat  in 
this  case.  Tlierc  Is  no  question  as  to  what 
land  was  intended  to  be  covered  by  both  the 
complaint  and  the  Judgment.  The  surveyor 
who  made  the  survey  testified,  "1  could  begin 
at  any  one  of  the  fourteen  points  mentioned  In 
the  survey,  and  trace  the  true  lines,  and  make 
the  sun'ey  as  it  Is."  ITie  relief  soufrht  is  dear- 
ly given  by  the  statute,  'iue  respondent  has 
brought  himself  strictly  within  tlie  rule.  To 
liave  denied  the  relief  would  not  only  have 
l»een  a  denial  of  Justice,  but  an  abrogation  of 
the  statute. 

Coimsel  for  appellants  have  cited  a  nnmt>er 
of  federal  decisions,  but  they  have  no  applica- 
tion to  this  case.  The  relief  sought  Is  purely 
statutory,  and  does  not  come  within,  and  Is 
not  to  be  construed  or  governed  by,  the  rules 
of  eciuity.  The  only  question  to  determine 
liere  is,  has  the  party  brought  himself  wllhlu 
the  rule  of  the  statute?  The  record  shows  tliat 
be  has.  Hie  Judgment  of  the  district  court 
ia  affirmed,  with  costs. 

SULLIVAN,  a  J.,  and  QUABU!:s,  J.»  con- 
cur. 


STEVENS  et  al.  t.  HOME  SAVINGS  & 
LOAN  ASS  N. 

(Supreme  Court  of  Idaho.   Jan.  SI,  189S.) 
Buit.niKo  AXD  Loan  Assoc  iatio!(  b—Comstrdc- 

TIOK  OP  CONTKACT — COUNTSKCLAIM — RlSBT 
TO  FiLK — Abateuknt — Plbadino. 

1.  A  contract  between  a  borrower  and  a 
building  and  loan  association  provided  thnt  cer- 
tain payments  "Hhall  be  credited  as  dues  on 
•  •  •  utock,  [to]  he  continued  until  the  dues 
so  credited,  •  ♦  •  together  with  the  divi- 
dends, *  *  *  shall  equal  the  amount  loan- 
ed." Bdd,  that  the  dues  were  payments  on 
the  loan, 

2.  Where  a  mortgagor  sues  to  recover  a  stat- 
utory penalty  for  the  failure  of  the  mortgagee 
to  discharge  the  mortgage  of  record  after  its  sat- 
isfaction, the  Diortgaxee  should  set  op  any 
rights  under  the  mortgage  by  way  of  counter- 
claim. 

3.  A  complaint  not  showing  the  iwndmcy  of 
another  salt  can  be  assailed  only  by  answer. 

I'etitioD  for  rehearing.  Denied. 
Fur  former  report,  see  51  Pac.  779. 

HUSTON,  J.  The  respondent  has  filed  a 
petition  for  rehearing,  in  which  several  ques- 
tions are  proi>ounded  to  us,  none  of  which 
have  any  bearing  upon  the  questions  before 
us  In  this  cause,  for  which  reason  we  shall 
not  attempt  to  answer  them.  It  will  be  prop- 
er, however,  to  suggest  that  each  of  said  ques- 
tions is  fully  answered  by  section  1206,  Kev. 
St.,  and  by  the  opinion  of  this  court  In  Trust 
Co.  V,  HofTman,  49  Tac.  314.  Respondent  In- 
sists that  in  the  opinion  In  this  case  we  hold 
that  stock  payments  made  by  a  member  of  a 
building  and  loan  association  are  payments 
on  the  loan.  We  have  not  done  so.  We 
have  construed  (properly,  we  think)  the  con- 
tract In  question  to  be  one  purely  of  loan. 
The  fourth  paragraph  in  that  contract:  "The 
balance  uf  said  payments  shall  be  credited  as 
dues  on  said  stock.  Said  payments  shall  be 
continued  until  the  dues  so  credited  on  said 
stock,  together  with  the  dividends  declared 
tiiereon,  shall  equal  the  amount  loaned." — 
shows  conclusively  that  the  credits  called 
"dues"  are  nothing  hut  payments  on  the  prin- 
cipal of  the  loan,  and  that  the  monthly  pay- 
ments should  stop  when  the  aggregate  of 
said  dues  should  equal  the  principal  of  the 
loan.  The  contract,  as  a  whole,  can  be  con- 
strued in  no  other  way.  The  question  of 
making  payments  on  their  stock  the  de- 
fendants, or  the  amount  tliat  they  owe  on 
their  stock  (unpaid  subscriptions),  does  not 
arise  In  this  case.  The  contract  in  question 
related  to  a  transaction  of  loan.  So  far  as 
the  complaint  shows,  the  defendants  in  the 
foreclosure  case  owned  the  stock  named  in 
ihe  ountntct,  and  It  was  fully  paid.  But, 
whether  that  be  the  fact  or  not,  whatever 
amount  they  may  have  owed  on  the  stock 
has  nothing  to  do  with  this  case,  or  the  con- 
tract in  question.  Paragraph  9  of  the  com- 
plaint shows  that  the  parties  placed  the  same 
coufstruction  upon  said  contract  that  we  have 
given  to  It.  The  question  of  the  stock  pay- 
ments of  a  nontwrrowing  member  are  not  in- 
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TolTed  at  all  In  this  case.  We  thought  that 
the  original  decision  in  this  cause  was  cor- 
rect, when  made.  Since  reading  respondent's 
petition  for  rehearing,  we  are  fully  satlsfled, 
beyond  doubt,  that  it  Is  absolutely  correct 

The  petition  for  rehearing  deals,  uniquely 
and  ingeniously,  with  the  question  of  the 
right  and  duty  of  the  defendant  to  set  up  Its 
right  on  the  mortgage  In  Question  by  way  of 
counterclaim  In  the  action  brought  by  the 
mortgagors  to  recover  the  atatutoiy  penalty 
for  failure  of  the  mortgagee  to  discharge  said 
mortgage  of  record  after  satisfaction  of  same. 
We  think  that  a  few  suggestions  In  addition  to 
what  we  said  In  the  original  opinion  will  dis- 
pose of  this  question.  A  cause  of  action, 
arising  out  of  the  transaction  set  forth  In  the 
complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the 
action,  existing  In  faror  at  the  defendant  and 
against  the  plalntlfT,  or.  If  more  than  one 
plaintiff,  against  all  the  plaintiffs,  must  be 
aet  up  in  the  action  by  the  defendant  by  way 
of  counterclaim  or  by  cross  complaint  If  a 
cause  of  action  exists  In  favor  of  the  defend- 
ant In  an  action  brought  upon  contract, 
•gainst  the  {dalntiff,  or  all  of  the  plaintiffs, 
upon  the  contract,  such  cause  of  action  may 
be  set  up  by  the  defendant  by  way  of  coun- 
terclaim. But  a  cause  of  action  in  favor  of 
the  defendant,  against  one  only  of  a  number 
of  plaintiffs,  or  in  favor  of  one  only  of  sev- 
eral defendants,  cannot  be  set  up  by  way  of 
counterclaim.  In  the  case  at  bar  there  was 
but  one  defendant,  and  a  cause  of  action  aris- 
ing oat  of  the  transaction  set  forth  In  the 
complaint  as  the  foundation  of  the  plaintiff's 
claim,  and  connected  therewith,  is  alleged  to 
exist  In  favor  of  said  defendant,  and  against 
all  of  the  plaintiffs.  Under  this  state  of  facts, 
!t  W88  the  dutv  of  the  defendant  (respondent 
here)  to  set  forth  Its  cause  of  action  In  its  an- 
swer by  way  of  counterclaim.  If  there  were 
subsequent  purchasers  or  incumbrancers,  or 
claimants  to  the  mortgaged  property,  the  de- 
fendant should,  under  the  provisions  of  sec- 
tlon  4168,  Rev.  Bt,  have  hied  with  Its  answer 
a  cross  complaint  or  subsequently,  with  per- 
mission of  the  court  and  under  said  sections 
4188,  4113,  Rev.  St,  It  should  have  caused 
■uch  Interested  parties  to  be  brought  Into 
court  These  and  other  provisions  of  our 
Code  were  adopted  to  prevent  a  multiplicity 
of  suits,  to  the  end  that  controversies  which 
Klate  to  one  transaction  should  be  settled  In 
one.  Instead  of  a  number  of  suits. 

We  were  In  error  as  to  the  proper  rnUng 
on  the  third  ground  of  demurrer.  As  to  that 
ground,  the  complaint  did  not  show  that  both 
actions  were  pending.  This  being  true,  that 
question  could  only  be  presented  by  answer, 
and  to  this  extent  the  original  Is  modified. 

The  latwrtout  effort  of  coonael  to  establish 
tbeir  case  by  whlstical  and  technical  argu- 
ments, while  It  may  have  a  pecuniary  value 
as  a  treatise  in  fiiTor  of  the  plans  and  meth- 
ods of  bnlldlzur  associations,  cannot  be  accept- 
«d  «B  a  rula  of  decision,  against  tbe  plain  and 


unequivocal  provisions  of  our  statutes.  No 
good  reason  for  granting  a  rehearing  being 
abown,  the  petition  therefore  Is  denied. 

SULUYAN,  a  J.,  and  QUAELES,  eon- 
cnr* 


0  Idsho,  774) 

BEANS  V.  GIVENS. 
(Supreme  Court  of  Idaho.   Jan.  18;  1898.) 
Equitt — Fabtibb— Dehcrrbb  roB  Nonjoiitdbb. 

1.  In  equitable  actions  the  plftiotiff  sho»ld 
bring  before  the  court  all  parties  interested  la 
and  connected  with  tbe  subject-matter,  bo  that 
the  questioaa  involved  and  pertaining  to  the 
subject-matter  may  be  folly  and  forever  set- 
tled. 

2.  When  B.  brings  Bnlt  on  four  causes  of  ac- 
tion, three  being  for  personal  serrices  and  tbe 
fourth  for  tbe  purpose  of  having  a  chattel  mort- 
gage, executed  by  himself  and  wife  on  the  sep- 
arate property  of  the  wife,  declared  fraudulent 
and  void,  and  falls  to  maae  his  wife  a  party, 
the  demurrer  on  the  ground  of  misjoinder  at 
nonjoinder  at  parties  ahonld  have  oeen  ana- 
tained. 

(Syllabos  Ir  the  Court) 

Appeal  from  district  court;  Bingham  county; 
D.  W.  Standrod,  Judge. 

AcUon  by  Frank  W.  Beane  against  John  W. 
Givens  to  recover  for  services  on  three  causes 
of  action,  and  to  have  a  mortgage  declared 
fraudulent  and  void  on  fourth  cause.  Judg- 
ment for  plaintiff.  Defendant  ai^Mala.  Re- 
versed. 

F.  S.  Dietrich,  for  ai^dlant.  Reeves  ft  Ter- 
rell, J.  H.  Forney,  and  B.  O.  Ohalmen,  for  re- 
spondent 

SULLIVAN,  O.  J.  The  complaint  contaiof^ 
four  alleged  causes  of  action.  The  first  cause 
Is  for  servtcea  alleged  to  have  been  rendered  at 
the  spedal  Instance  and  request  of  the  defend- 
ant In  tbe  procuring  a  continuance  of  the  said 
defendant  In  his  position  as  superintendent  of 
the  state  Insane  asylum,  and  alleges  tliat  such 
services  were  reasonably  worth  $250.  And  for 
a  second  cause  of  action  It  Is  alleged  that 
plaintiff  rendered  services  for  d^ndant  In  and 
about  the  assigmnent  of  a  certain  desert  land 
entiy,  and  that  such  service  were  worth  $100. 
And  for  a  third  cause  of  action  It  Is  allied 
that  defendant  became  Indebted  to  plaintiff 
for  services  performed  "during  the  months  of 
July  and  August,  1895,"  In  and  about  procuring 
from  the  United  States  Indian  department  a 
permit  for  the  defendant  to  obtain  and  procure 
from  the  Fort  Hall  Indian  reservation  rock 
for  building  purposes,  and  that  such  sorvicss 
were  reasonably  worth  the  sum  of  f  160.  And 
It  Is  further  allied  that  during  the  time  said 
services  were  rendered  the  defendant  advanced 
to  plaintiff  certain  sums  of  money,  which,  to- 
gether with  Interest  accrued  thereon,  aggre- 
gated the  sum  of  9315.  The  fourth  cause  at 
action  alleges:  *rrhat  on  the  20th  day  of 
March,  189K,  the  defendant  fraudulently  in- 
duced and  procured  the  plaintiff  and  his  wife, 
Oxaoe  N.  Beans;  to  make^  ezecuta,  and  deliver 
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to  him  «  certain  chattel  mortgage  on  certain 
penwnal  property  -whicb  waa  the  separate 
property  of  plaintiff's  said  wife.  That  said 
mortgage  was  made  and  given  at  the  special 
Instance  and  request  of  defendant;  and  that, 
at  the  time  said  mortgage  was  given,  neither 
plalntltE  nor  Ms  wife  was  Indebted  to  the  de- 
fendant in  any  sum  whatever;  and  that  at 
the  dme  said  mortgage  was  given,  and  Imme- 
diately thereafter,  the  said  note  and  mortgage 
were  given  as  a  memorandum  showing  the 
amount  of  money  advanced  and  paid  to  the 
piaintltr  for  his  benefit;  and  tluit  said  note 
and  mortgage  were  Intended  for  no  other  pur- 
pose; and  that  the  defendant  never  at  any 
time  nntU  very  recently  claimed  or  asserted 
any  claim  against  this  plaintiff  on  account  of 
the  execution  and  delivery  of  said  mortgage. 
That  some  time  in  the  year  of  189G  the  de- 
fendant left  the  state  of  Idaho  for  the  state  of 
aiaryland,  and  reiddes  at  the  city  of  Baltimore. 
That  since  be  left  this  state  this  pliUntUt  Is  in- 
formed  and  believes,  and  upon  his  Information 
and  belief  alleges,  that  the  defendant  is  as- 
serting a  claim  against  the  plaintiff  at  this 
time  on  account  of  the  existence  of  said  note 
and  mortgage  above  compuuoed  of  In  the  sum 
of  about  ¥345,  with  Intraest  thereon  from  the 
20th  day  of  December,  1895,  when  In  truth 
and  In  fAct  the  pifttwHir  owes  the  defendant 
notUng  on  account  of  said  note  and  mort- 
gage. Plaintiff  si^B  that  said  note  and  mort- 
gage were  procured  from  him  1^  fraud  and 
deceit,  practiced  at  the  Ume  by  the  said  de- 
fendant by  then  and  there  promising  and  as- 
suring the  plaintiff  tb&t  he  would  not  make 
any  claim  against  the  plaintiff  by  reason  there- 
of, and  that  the  said  note  and  mortgage  would 
be  only  a  protection  to  the  plaintiff,  and  that, 
-when  a  settlonent  would  occur  between  plain- 
tiff and  defendant,  the  amount  of  said  note 
and  mortgage  would  be  deducted  from  the 
claim  held  by  idalntlfl  and  set  out  In  the  three 
foregoing  causes  of  action;  and  that  Oie  said 
note  and  mortgage  should  be  held,  used,  and 
claimed  by  Qte  defendant  toe  such  purpose,  and 
nona  other.  That  pbtlntUF  Is  lnf(»nied  and  be- 
lieves, and  upon  such  Information  and  belief 
av^  that  In  vl<^tIon  of  said  agreement  and 
understanding,  and  tot  the  purpose  of  cheat- 
ing and  defrauding  this  plaintiff,  the  defrad- 
ant  has  placed  said  note  and  m(Hrtgage  in  the 
hands  of  F.  8.  Dietrich,  an  attorn^  of  this 
court;  at  Blackfoot,  Idaho,  with  instructions  to 
compd  the  p^mrat  of  said  note  and  mort- 
gage, and,  if  not  paid  promptly,  to  proceed  by 
affidavit  and  notice  to  foredose  said  mortgage 
In  the  manner  provided  by  law;  and  that  he 
Is  now  threatening  to  bring  such  foreclosure 
proceedings,  and.  If  not  restrained  by  some  or- 
der of  this  court,  the  said  defendant  will  pro- 
ceed affidavit  and  notice  and  foreclose  said 
mortgage,  and  this  plaintiff  will  thereby  suffer 
great  and  IrreparaUe  Injury  and  damage.  That 
defendant  Is  a  nonresident  of  this  state,  and 
resides  outside  of  the  Jurisdiction  of  this  conrt. 
PbUnttff  now  asks  that  during  the  pendency  of 
this  iction  defendant  be  restrained  from  pro- 


ceeding by  affidavit  and  notice  to  ftvedoae 
said  mortgage  In  the  manner  and  form  that  he 
Is  now  threatening  to  do.  Wherefore  the 
plaintiff  prays  and  demands  Judgment  for  such 
sum  as  may  be  found  due  him  upon  the 
final  hearing  of  this  cause  on  the  first  three 
causes  of  action  herem  set  out;  that  the 
defendant  be  required  to  set  up  his  mortgage^ 
together  with  the  rights  he  claims  thereunder, 
and  fh&t  the  same  be  canceled,  and  held  for 
naught;  and  that  the  defendant  be  restrained 
during  the  pendency  of  this  action  from  Insti- 
tuting foreclosure  pioceeiUngs  In  any  other 
manner  or  form  than  answer  and  cross 
comidalut  herein;  and  for  costs,  and  for  an 
proper  relief.  J.  H.  Forney  and  Beeves  &  To- 
rell,  Attorneys  for  PUUntlff.  Duly  verified. 
Filed  January  14,  1806."  Plabitifl  demands 
Jodgment,  and  that  said  mortgage  be  cancded, 
and  hdd  for  naught 

The  defendant  demurred  to  the  complaint  on 
Biz  separate  grounds,  and  also  answered,  not 
waiving  his  demurrer.  The  defendant  denies 
specifically  the  auctions  of  the  com^alat  as 
to  the  first  three  causa  of  action;  and  as  to 
the  fourth  cause  the  defendant  doles  Oiat  be 
fraudttloitly  Induced  or  procnred  the  piawtw 
and  his  wife  to  make  and  d^ver  said  chattel 
mortgage,  and  alleges  that  the  defendant  and 
his  wife  wen  Indebted  to  the  plainUff  in  the 
amount  named  in  said  note  and  chattel  mort- 
gage, and  tliat  said  sum  was  a  bcma  fide  ex- 
istlng  indebtedness  due  the  plaintiff  from  the 
d^endanto  at  tbe  time  said  mortgage  was  giv- 
en to  secure  the  payment  thereitf.  The  de- 
fendant denies  speclflcally  that  said  mortgage 
was  given  as  a  memorandtui,  and  doUes  ^e- 
clflcally  all  allegaticms  of  the  ocnn^Blnt  whidi 
aver  that  said  note  and  mortgage  were  not 
given  for  a  valid  todebtedness;  and  aveia  that 
said  mortgage  was  given  as  a  valid  security 
for  the  payment  of  said  promissory  note,  and 
was  intended  as  audi. 

The  cause  was  tried  by  the  court,  with  a 
jury,  and  a  verdict  was  found  the  Jury  In 
favor  (tf  the  plaintiff  on  the  first  cause  of  ac- 
tion for  4150,  and  on  the  second  cause  of  oe- 
tlaa  t<a  990,  and  In  favor  of  the  defendant  on 
the  thtrA  cause  of  action.  And  on  the  fourUi 
cause  they  found  toat  the  said  mortgage  waa 
not  encnted  for  a  valuaUe  conslderatton,  and 
upon  fraudulent  inducements  made  by  defend- 
ant to  platotiff;  and  they  further  find  as  fol- 
lows: "We  find  to  ftivor  of  idaintlff  and 
against  defendant,  and  assess  plaintiff's  dam- 
ages to  fbB  sum  of  (f200)  two  hundred  dollars 
upon  the  first  three  causes  of  comi^alnt**  The 
court  made  tba  following  additional  finding, 
to  wit:  "In  addition  to  the  findings  made 
the  Jury,  toe  court  finds  that  the  ^Intlff  exe- 
cuted the  mortgage  mentioned  In  the  conqdatot, 
not  in  good  faith,  and  for  the  purpose  of  hin- 
dering and  delaytog  ovditors."  Tliereafter  the 
court  made  toe  following  Judgment,  to  wit: 
"Now,  ther^ore,  by  reason  of  the  premises.  It 
la  adjudged  that  the  platotiff  do  have  and  re- 
cover of  and  from  the  defendant  the  sum  of 
two  hundred  dollars;  and,  it  further  appearlnc 
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to  the  court  from  tbe  verdict  of  aaid  jury  that 
the  mortgage  made  by  the  defendant,  dated 
March  20,  1895,  was  given  without  any  Tain- 
able  consideration  passing  from  defendant  to 
plaintiff,  and  that  the  same  was  Induced  and 
procured  by  false  and  fraudulent  representa- 
tions made  by  the  defoidant  to  the  plaintifE, 
and  made  by  plaintiff  to  hinder  and  delay  bis 
creditors,  it  is  therefore  adjudged  that  tbe 
plaintiff  take  nothing  by  the  fourth  cause  of 
action  set  out  In  the  complaint  It  further  ap- 
pearing to  the  court  from  the  complaint  that 
the  plaintiff  Is  indebted  to  the  defendant  t<x 
money  advanced  to  lilm  In  the  sum  of  V^^f  tar 
which  the  note  mentioned  In  the  complaint  is 
given,  it  Is  ordered  that  said  note  be  credited 
by  the  sum  of  (200,  as  herein  found,  in  favor 
of  plaintiff  and  ag^nst  defendant,  and  that 
plaintiff  recover  his  costs,  taxed  at  i  .  En- 
tered Oct  S,  1806.    D.  W.  Standrod,  Judge." 

Said  Judj^ent  though  peculiar  In  form,  and 
somewhat  indeflalte,  was  entered  in  the  Judg- 
ment book  on  October  3,  188&  The  anieal  Is 
from  tiie  Judgment  Several  errora  are  as- 
signed, and.  among  tbem,  that  the  court  exred 
Id  overruling  the  demurrer. 

The  demurrer  to  the  complaint  stated  several 
grounds,  and,  among  them,  tbe  ftdlowiog,  to 
wit:  "lliat  it  aspem  on  the  face  of  the  com- 
plaint that  there  la  a  defect  of  parties  In  this, 
to  wit,  that  Grace  N.  Beane,  the  wife  of  the 
plaintiff,  is  a  necessary  party,  for  the  reason 
that  it  Is  alleged  that  she  signed  the  chattel 
mortgage  covering  her  separate  property,  which 
plaintiff  prays  the  court  to  declare  void  for 
fraud  on  the  part  of  the  defendant"  The  first 
three  alleged  causes  at  action  are  tot  personal 
services  of  the  plaintiff,  and  the  fourth  alleged 
cause  Is  for  the  cancellation  of  a  chattel  mort- 
gage executed  1^  plaintiff  and  his  wife,  Grace 
N.  Beane,  on  her  separate  property,  to  secure 
a  promissory  note  of  1345.  In  the  first  three 
alleged  causes  of  action  Orace  N.  Beane  was 
not  a  proper  or  necesaaiy  party.  In  the  fourth 
alleged  cause  of  action  she  was  not  <mly  a 
proper,  but  a  necessary,  party,  as  It  Is  alleged 
that  her  separate  {wperty  was  included  In  said 
mortgage.  The  question  as  to  the  validity  ot  said 
mortgage  could  not  be  determined  so  aa  to 
bind  her,  as  she  was  not  a  party  to  the  record. 
The  rule  of  law  here  Involved  is  very  tersely 
stated  by  Mr.  Pomeroy  In  his  work  on  Code 
Remedies  (section  247),  as  follows:  "Hie 
grand  principle  which  underlies  the  doctrine  of 
equity  in  relation  to  parties  is  that  every  Ju- 
dicial controveray  should.  If  possible,  be  ended 
in  one  litigation;  that  the  decree  pronounced 
in  tlie  single  suit  shoidd  determine  all  rights, 
interests,  and  claims,  shoidd  ascertain  and  de- 
fine all  conflicting  relations,  and  should  forew 
settle  all  questions  pertaining  to  the  subject- 
matter."  And  again  he  says  (section  249): 
"Tlie  plaintiff  who  Institutes  an  equitable  ac- 
tion must  bring  before  tlie  court  all  those  per- 
sons who  have  such  relations  to  the  subject- 
matter  of  the  controversy  that  In  order  to  pre- 
vent further  litigation  by  them,  they  must  be 
Included  In  and  bound  by  the  present  decree; 


In  othor  words,  all  tiwee  persons  who  are  so 

related  to  the  controversy  and  Its  subject-mat- 
ter that  unless  thus  concluded  by  the  decree, 
tiiey  might  set  up  some  future  claim,  and  com- 
mence some  future  litigation  growli^  out  of  or 
connected  with  the  same  subject-matter  gainst 
the  defendant  who  Is  prosecuted  in  the  isreaent 
suit  and  from  whran  rdlef  therein  Is  actually 
obtained."  A  decree  in  the  case  at  bar  would 
In  no  wise  affect  Mrs.  Beane's  rights  under 
the  mortgage,  she  not  being  a  party  to  the  ac- 
tion. The  property  covered  by  tbe  mortgage 
is  alleged  to  be  her  separate  property.  If  that 
be  true,  in  case  the  court  had  found  the  mort- 
gage was  valid,  that  would  not  have  prevented 
Mrs.  Beane  from  bringing  an  action  to  re- 
strain the  foreclosure  of  said  mortgage  on  the 
Identical  grounds  alleged  In  this  action.  Un- 
der our  practice,  a  cause  of  action  cannot  be 
cut  up  and  tried  by  sections,  in  s^rate  suits. 
There  was  a  nonjoinder  of  parties,  and  the 
demurrer  should  have  been  sustained. 

The  sixth  ground  of  demnrrer  la  that  It  ap- 
pears upon  the  face  of  the  complaint  that  sev- 
eral causes  of  action  have  been  Improperiy 
nnited.  Tbe  first  three  causes  of  action  are 
to  recover  for  services  all^^d  to  have  been 
rendered  by  the  plaintiff,  and  ta  those  Mrs. 
Beane  is  neither  a  proper  nor  a  necessary 
party,  while  to  the  fourth  she  la  a  proper  and 
necessary  party.  That  being  true,  the  fourth 
cause  of  action  could  not  be  united  with  the 
first  three  catisea.  See  last  clause,  section 
4169.  Rev.  St 

It  Is  ui^;ed  by  respondent  that,  Inasmudi  aa 
the  court  refused  or  declined  to  act  at  all  upon 
the  fourth  cause  of  action,  tbe  overruling  of 
said  dranurrer  m  the  ground  of  misjoinder  or 
nonjoinder  of  parties  was  harmlesa  error,  and 
that  a  Judgment  diould  not  be  reversed  for 
that  reason.  The  record  shows  that  the  court 
found  as  a  foot  that  the  plaintitf  executed  said 
mortgage  "not  In  good  faith,  and  for  the  pur- 
pose of  hindering  and  delaying  hia  creditors." 
We  are  at  a  loss  to  know  how  Beane  could 
"bindw  and  delay"  his  creditors  by  executing 
a  chattel  mortgage  on  the  separate  property  of 
bis  wife.  And  in  the  Judgment  It  la  recited 
Out  "said  mortgage  was  given  witiuut  any 
valuable  consideration  passing  from  defendant 
to  plaintiff,  and  that  the  same  was  induced  and 
procured  by  false  and  fraudulent  r^nvsenta- 
tions,  made  1^  the  defendant  to  the  plaintiff, 
and  made  by  the  plaintiff  to  hinder  and  dday 
his  creditors.  It  Is  therefore  adjudged  thaft 
tbe  plaintiff  take  nothing  by  the  fourth  cause 
of  action  set  out  in  the  complaint"  This  cer- 
tainly Is  a  very  peculiar  Judgment  It  gives 
the  plaintiff  what  he  demands,  to  wit  it  de- 
clares the  mortgage  fraudulent  and  void,  and 
then  throws  in  the  expression,  to  wU,  "tliat  tbe 
plaintiff  take  nothing  by  the  fourth  cause  of 
action."  As  the  demurrer  to  the  complaint 
should  have  been  sustained,  the  detenninatlMi 
of  this  appeal  does  not  require  this  court  to  go. 
nor  would  it  be  proper  fur  us  to  go,  beyond 
that,  and  decide  questions  not  necessary  to  a 
determination  of  the  case.   The  Judgment  to 
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reversed,  and  the  canae  remanded,  with  In- 
structions to  the  lower  conrt  to  sustain  the  de- 
murrer. Costs  of  this  appeal  are  awarded  to 
appellant 

HUSTON  and  QUARI.ES,  JJ.,  concur. 


ADA   COUNTY   FARMERS'   IBR.   00.  t. 

FARMERS'  CANAL  CO.,  Limited. 

(Sapreme  Court  of  Idaho.    Jan.  24,  1898.) 

Irrigatino   Canals— Rights  of    Wat — Watkr 
RiOHT3  — FoEFEiTUKB— NoNCSBK— Real 
Pbopkrtt. 

1.  Possessory  rights  to  riKbts  of  way  for  irri- 
fcatiuK  ditches,  and  the  rijiut  to  the  use  of  wa- 
ter, may  each  have  an  existence  independent  of 

the  other. 

2.  A  ditch  may  be  conveyed,  reserving  the 
water  right,  or  the  water  right  may  be  con- 
veyed, reserving  the  ditch. 

3.  Under  the  iirovisious  of  section  2825,  Rev. 
St.,  possessory  rights  to  ditch  and  water  rights 
are  real  property  or  real  estate. 

4.  The  owner  of  a  ditch  on  poblic  lands  of  the 
United  States  does  not  forfeit  the  same  merely 
by  nonueer.  Welch  v.  Garrett  (Idaho)  51  Pac. 
405,  cited  and  approved. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ada  county;  C. 
O.  Stockslager,  Judge. 

Action  by  the  Ada  county  Farmers'  Irriga- 
tion Company  against  the  Farmers*  Canal 
Company,  Limited.  From  a  Judgment  par- 
tially In  favor  of  defendant,  and  from  an  or- 
der denying  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Hawley  &  Puekett,  J.  H,  Richards,  and 
Hugh  £.  McElroy,  for  appellant.  W.  E.  Bor- 
ah and  N.  M.  Ruick,  for  respmdent 

STILLIVAX,  C.  J.  This  la  an  action  to  re- 
cover possession  of  a  certain  right  of  way  for 
an  irrigating  ditch  In  Ada  county,  on  which 
Is  situated  au  uncompleted  canal.  It  is  al- 
leged in  the  complaint  that  on  the  ISth  day 
of  January.  1890,  one  Kagleson  located  a  wa- 
ter right,  the  water  appropriated  thereby  to 
be  used  In  the  irrigation  of  certain  lands 
therein  described,  and  that  a  notice  thereof 
was  duly  posted  on  the  south  hank  of  Bols€ 
river,  about  one  mile  above  what  Is  known  as 
the  "Xew  York  Dam  Site,"  and  nearly  oppos- 
ite the  mouth  of  Sheep  gulch,  In  Ada  county 
(that  being  the  place  of  intended  diversion), 
whereby  he  claimed  the  waters  of  said  river, 
to  the  amount  of  300  cubic  feet  per  second; 
that  within  the  time  required  by  law  a  copy 
of  said  notice  was  filed  for  record  in  the  re- 
corder's office  of  Ada  county,  and  a  duplicate 
copy  thereof  In  the  office  of  the  state  engineer; 
that  said  Eagleson,  who  Is  deslguated  "pro- 
moter" In  trust  for  the  plaintiff  corporation 
thereafter  to  be  formed,  began,  within  00 
days  after  posting  said  notice,  to  construct  a 
canal,  by  surveying,  laying  out,  and  staking 
oft  a  right  of  way.  Then  follows  a  descrip- 
tion of  said  right  of  way.  which  substantially 


covers  the  right  of  way  claimed  by  the  de- 
fendant corporation,  and  commonly  known 
and  designated  as  the  "New  York  Canal 
Right  of  Way."  It  Is  also  aUeged  that  Eagle- 
son,  after  said  18th  day  of  January,  1896,  l>e- 
came  and  was  In  the  lawful  and  undisputed 
possession  of  said  right  of  way,  and  proceed- 
ed with  diligente  in  the  construction  of  a 
ditch  thereon;  that  thereafter,  on  the  10th 
day  of  February,  1896,  said  Eagleson,  togeth- 
er with  others,  organized  the  corporation 
plalnttfT  and  appellant,  and  tiiat  on  the  29th 
of  February  said  Eagleson  conveyed  to  said 
corporation  all  of  the  rights  he  had  acquired 
In  and  to  said  water  right  and  right  of  way; 
that  thereupo*>  the  plaintlflF  corporation  took 
possession  of  said  right  of  way,  and  diligently 
proceeded  with  the  cocstmctlon  of  a  canal 
upon  said  right  of  way;  that,  while  the  plaln- 
tlft  was  such  owner  and  In  possession  of  said 
right  of  way,  the  defendant  corporation,  on 
or  about  the  20th  day  of  April,  1896,  willfully 
and  maliciously,  with  force  and  violence,  and. 
without  right  or  title,  drove  the  plaintiff.  Its 
agents  and  employ^,  therefrom,  and  took 
possession  of  said  right  ot  way,  exc^t  that 
part  situated  between  the  point  where  the 
said  notice  of  location  of  water  right  was 
posted  and  the  point  commonly  known  as  the 
"Xew  York  Dam  Site,"  and  ever  since  has 
withheld,  and  still  withholds,  pofisesslon  there- 
of; that  defendant  has  committed  waste 
on  said  right  of  way,  to  plaintiff's  damage  In 
the  sum  of  fl.OOO.  The  second  cause  of  ac- 
tion set  up  In  the  complaint  Is  equltaUe  In  its 
nature,  and  under  It  a  temporary  injunction 
was  granted.  Plalntift  prays  Jud^ent  tor 
possession  of  said  right  of  way,  and  for 
000  damages,  and  for  an  injunction.  The  de- 
fendant makes  an  answer,  and  flies  a  cross 
complaint.  In  them  are  set  forth  a  brief  his- 
tory of  the  organization  of  the  Idaho  SdHnlng  & 
Irrigation  Company;  Its  ownership  of  certain 
water  rights,  and  the  greater  portion  of  the 
right  of  way  described  In  the  complaint;  the 
operations  of  seid  company,  and  its  expendi- 
ture of  about  ¥300,000  upon  said  right  of  way. 
In  surveying  and  constructing  a  verv  large  ca- 
nal, about  six  miles  In  length,  which  resulted 
In  the  Insolvency  of  said  company,  and  a  lan^ 
indebtedness  to  one  W.  C  Bradbury  for  ccn- 
strnctlng  said  canal;  the  purchase  ot  said  ca- 
nal, right  of  way,  and  water  rights  of  said 
company  by  said  Bradbury  at  sherlfTs  sale. — 
and  alleges  the  organization  of  the  defendant 
corporation,  and  the  sale  and  transfer  to  It 
by  Bradbury  of  said  canal  and  right  of  way. 
and  the  work  done  by  said  defendant  com- 
pany thereon  since  Its  purchase  thereof.  The 
trial  was  by  the  court  without  a  Jury,  and 
Judgment  was  rendered  in  favor  of  the  plain- 
tiff for  the  recovery  of  that  part  of  the  right 
of  way  situated  above  the  said  New  York  dam 
site;  and  It  rendered  Judgment  In  favor  of  the 
defendant  for  the  remainder  of  said  right  of 
way,  or  that  below  said  dam  site.  A  motion 
for  a  new  trial  was  Interposed  by  the  appel- 
lant, and  denied  by  the  court   The  appeal  la 
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from  the  Judgment,  and  bq  order  avemiUns 

the  motion  for  a  new  trial. 

This  appeal  Involves  the  right  to  the  posses- 
sion and  ownership  of  that  portion  of  said  right 
of  way  below  said  dam  site;  no  appeal  hav- 
ing been  taken  from  the  Judgment  awarding 
that  part  of  said  right  of  way  above  said  dam 
site  to  the  appellant.  It  appears  from  the  rec- 
ord that  one  J^agleson  located  a  water  right  on 
BoIs6  river  on  January  18,  1896,  with  a  view 
of  diverting  the  water  by  means  of  a  canal, 
and  surveyed  a  right  of  way  therefor,  which 
right  of  way  was  substantially  the  same  as 
the  right  of  way  hereinafter  referred  to  as  the 
"New  York  Canal  and  Right  of  Way"  (the  In- 
tention heing  to  appropriate  said  right  of  way), 
and  the  uncompleted  canal  situated  thereon; 
that  thereafter,  on  the  10th  of  February,  189C, 
said  Eagleson,  with  others,  organized  the  cor- 
poration plaintiff,  and  on  the  29th  day  of  Feb- 
ruary, 1896,  conveyed  whatever  title  he  had 
acquired  to  said  right  of  way  and  water  right 
to  said  corporation;  that  thereupon  said  corpo- 
ration began  the  couatnictlon  of  a  canal  on 
said  right  of  way;  ttiat  on  about  April  20, 
1896,  the  defendant  corporation,  through  its 
agents  and  employes,  drove  the  agents  and  em- 
ployes of  the  plaintiff  corporation  therefrom, 
and  took  possession  thereof  for  the  defendant, 
except  that  portion  situated  above  said  New 
York  dam  site.  It  further  appears  that  some 
time  prior  to  the  year  1890  the  Idaho  Mining 
&  Irrigation  Company,  a  corporation,  had 
planned  a  system  of  canals  (or  diverting  water 
from  Boise  river,  and  designated  it  the  "New 
York  Canal  System."  That  system,  aside 
from  necessary  Uiterals,  consisted  of  the  Main 
Canal  and  the  Phylis  Canal.  The  latter  was 
taken  out  of  Bols6  river  about  14  miles  below 
Boise  City,  was  about  37  voiles  In  length,  and 
had  a  capacity  of  alwut  300  cubic  feet  of  wa- 
ter per  second,  and  was  completed  to  Snake 
river  In  June,  1890.  The  Main  Canal  was  de- 
signed to  be  taken  out  In  tlie  caflon  some  miles 
al>ove  Boise  City,  and  was  to  be  constructed 
40  feet  wide  on  the  Ixittom,  and  to  carry  12 
feet  In  depth  of  water.  The  Main  Canal  was 
known  as  the  "New  York  Canal,"  and  the 
record  shows  that  the  water  from  It  was  to 
have  been  distributed  by  a  system  of  laterals. 
The  Phylis  Canal  was  to  be  supplied  with  wa- 
ter partly  from  BoIsG  river,  and  partly  by  tak- 
ing up  the  waste  water  from  said  Main  Canal. 
The  Phylis  Canal  has  been  in  use  since  its  com- 
pletion, in  1890.  Work  was  began  on  the  New 
York  Canal  la  1800,  and  up  to  AprU,  1891, 
the  company  had  expended  $300,000  In  its 
construction,  completing  a  section  six  miles 
in  length,  when  the  company  became  insol- 
vent, and  was  owing  to  the  contractor,  W.  C. 
Bradbury,  who  constructed  said  work,  a  large 
sum  of  money.  Thereupon  Bradbury  flled  a 
lien,  under  the  laws  of  this  state,  upon  tlie 
right  of  way  and  cnnal  in  controversy,  and  also 
upon  the  I'hylls  Canal,  which  lien  was  fore- 
closed, and  said  rights  of  way  and  canal  sold  at 
BherlfTs  sale  to  8.iid  Bradbury,  who  thereafter 
obtained  a  sheriff's  deed  to  the  same,  February 


8,  1894;  said  Bradbury  thus  became  the  own- 
er of  said  canal  system,  and  of  all  rights,  Inter- 
ests, and  privileges  theretofore  held  and  owned 
by  said  Idaho  Mining  &  Irrigation  Company, 
It  appears  that  an  association,  composed  of 
many  farmers,  began  negotiation  in  January, 
1896,  with  Bradbury  for  the  purchase  of  said 
New  York  Canal.  Said  association  was  there- 
after merged  in  the  defendant  company,  the 
Farmers'  Canal  Company,  Limited,  which  com- 
pany was  Incorporated  in  March,  1896.  About 
175  farmers  became  stockholders  In  said  corpo- 
ration. As  a  result  of  said  negotiations,  said 
company  took  possession  of  said  canal  on  Feb- 
ruary 21,  1896,  on  which  day  a  deed  and  con- 
tract were  drawn  beti\'een  Bradbury  and  said 
company;  but  said  deed  was  not  delivered  un- 
til April  10,  1896.  It  appears  that  W.  W. 
Lynch,  I.  N.  Hall,  and  others,  located  a  water 
right  on  Boise  river,  January  24,  1896,  at  the 
mouth  of  the  caQon  above  referred  to,  which 
right  they  theroafter  conveyed  to  the  defend- 
ant company.  After  defendant  took  possession 
of  said  canal  as  aforesaid,  it  caused  the  right 
of  way  below  the  mouth  of  said  cafion  to  be 
resurveyed  and  cross-sectioned,  and  began 
work,  and  expended  In  cash  and  labor  on  said 
canal  about  $2,500,  up  to  February,  1897.  It 
appears  that  the  plaintiff  (the  appellant  com- 
pany) had  procured  an  Injunction  on  June  0, 
189G,  against  the  defendant  company,  where- 
by Siild  company  was  restrained  from  Interfer- 
ing In  any  manner  with  the  right  of  way  for 
said  canal  In  said  caflon,  above  the  point  wliere 
the  said  Lynch  and  Hall  water  location  was 
made.  Thereafter  the  defendant  comjjany  did 
no  work  above  that  point.  It  appears  that 
some  work  had  been  done  In  said  caflon  by 
the  New  York  Canal  Company,  which  is  an- 
other name  for  the  Idaho  Mining  &  Irrigation 
Company.  After  Bradburj'  had  obtalneil  title 
to  said  canal  by  sheriff's  deed.  It  apiwars,  he 
procured  surveys,  plans,  and  estimates  for  a 
dam  across  Boise  river  at  the  lower  end  of  said 
caflon.  some  two  miles  Iwlow  the  original  head 
of  the  New  York  Canal,  with  the  avowed  in- 
tention of  raising  water  so  as  to  use  that  por^ 
tlon  of  the  New  York  Canal  that  was  com- 
pleted, and  also  for  the  purpose  of  developing 
a  water  power,  and  later  obtained  a  report  up- 
on the  subject,  with  a  view  of  interesting  capi- 
tal in  the  undertaking.  In  conveying  said 
canal  and  right  of  way  to  the  defendant  cor- 
poration, Bradbury  reserved  the  exclusive 
right  to  develop  said  water  power,  but  convey- 
ed to  defendants  two  certahi  water  rights, 
which  are  de.scril»ed  In  the  deed  from  Brad- 
bury- to  defendant,  and  will  be  hereinafter  re- 
ferred to  as  water  rights  located  by  Bums 
and  Foote. 

Numerous  errors  are  a-ssigned.  but  the  main 
question  for  decision  Is,  did  the  defendant  es- 
tablish a  superior  right  to  the  possession  of 
said  right  of  way? 

The  tirst  contention  of  appellant  Is  that  an 
action  to  establish  a  right  to  the  possession  of 
a  right  of  way  on  the  public  domain,  over 
which  to  divert  water,  cannot  be  maintained  un* 
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lesB  the  parties  have  first  acquired  a  right  to 
divert  water;  and  it  cites  section  2339,  Rev. 
St.  U.  S.  Tiie  respondent  alleges  In  Its  cross 
complaint  tliat  It  procured,  by  purchase,  a  wa- 
ter right  from  Bradbury;  and  it  Is  contended 
by  appellant  that,  as  the  defendant  failed  to 
prove  that  allegation,  the  right  to  the  posses- 
sion of  said  riglit  of  way  cnnnot  he  maintained. 
It  must  be  remembered  that,  at  the  date  of  the 
location  of  the  water  right  and  ripbt  of  way 
under  which  appellant  claims,  Bradbury  was 
the  owner  of  said  right  of  way  and  partially 
completed  canal;  and  conceding  that,  l>ecause 
of  the  delay  in  the  construction  of  said  canal, 
the  water  rights  located  by  Bums  and  Footo 
had  been  forfeited,  we  do  not  think  that  worh- 
eil  a  forfeiture  of  said  uncompleted  canal  and 
right  of  way.  At  that  time  Bradbury  was  the 
owner  of  a  water  right  consisting  of  300  feet 
per  second  of  the  waters  »f  said  Bolsfi  rivar, 
and  was  diverting  said  water  through  the  Phy- 
lis  Canal,  which  was  a  part  of  said  New  York 
Canal  System,  and  of  which  system  said  New 
York  Camil  was  Intended,  when  completed,  aa 
the  main  canal.  That  being  true,  had  Brad- 
bury retained  the  ownership  of  the  canal  and 
right  of  way  In  dispute,  he  could,  on  the  com- 
pletion of  said  canal,  have  diverted  through  It 
a  part  or  all  of  the  water  that  had  been  appro- 
priated for  diversion  through  said  Phylls  Canal, 
and  thus  had  a  valid  use  for  such  canal,  and  a 
water  right  in  connection  thei-ewlth,  or  might 
have  utilized  said  canal  by  water  subsequently 
located  and  appropriated  or  purchased.  The 
record  does  not  show  the  slightest  Intention  to 
abandon  said  right  of  way  and  canal,  nor  la 
there  any  proof  of  forfeiture.  We  are  of  the 
opinion  that  possessory  rights  to  ditches  and 
to  the  use  of  water  may  each  have  an  existence 
Independent  of  the  other.  A  ditch  may  be  con- 
veyed, reserving  the  water  right,  or  the  water 
right  may  be  conveyed,  reserving  the  ditch. 
Clifford  V.  I^Arrlen  (Ariz.)  11  Pac.  rJ97.  Ditches 
and  water  rights  are  real  estate,  under  the  pro- 
vlttlons  of  iiH-tion  2S2.>,  Rov.  St.  See,  also. 
Kin.  Irr.  fi  224;  Reed  v.  Spicer.  27  Cal.  5S. 
In  Welch  v.  Garrett,  51  Pac.  4(15,  this  court 
held  "that  a  ditch  constructed  on  unoccupied 
public  lands  of  the  United  States  Is  held  by 
grant,  and  the  owner  of  such  ditch  does  not 
forfeit  hfs  right  thereto  by  mere  nonuser." 
The  plaintiff  seeks  to  appropriate  to  Its  own 
use  said  canal  and  right  of  way,  on  the  ground 
that  Us  grantors  had  acquired  a  right  to  divert 
water,  and  had  located  a  right  of  way  for  an 
irrigating  ditch  over  and  upon  the  right  of  way 
claimed  by  respondent,  and  places  Its  claim 
on  the  gi-ound  that  said  la.st-named  right  of 
way  had  been  forfeited  or  abandoned.  For- 
feiture or  abandonment  presupposes  a  prior 
valid  right.  Abiindonnicnt  la  a  question  of  in- 
tention, and  forfeitures  are  not  favored,  and 
must  be  clearly  establlslied.  The  record  does 
not  show  altandonmeut,  and  we  do  not  think 
the  loss  of  the  right  to  divert  water  under  a 
specific  location  neccs.»<arlly  forfeits  the  right 
to  an  irrigating  canal  or  right  of  way  for  one. 
It  Is  not  contended  or  claimed  that  appellant 


acquired  title  to  said  right  of  way  and  canal 
through  prescription,  or  otherwise  than  by  lo- 
cating a  right  of  way  over  it  In  January,  1S06 
at  which  time  Bradbury  was  the  owner  and 
in  possession  thereof,  and  shortly  thereafter 
sold  the  same  to  the  defendant.  In  fact,  nego- 
tiations were  In  progress  between  Bradbury 
and  the  promoters  of  the  defendant  corpora- 
tion for  a  sale  and  purchase  of  said  canal  and 
right  of  way  at  the  time  plaintiffs'  grantors 
made  the  alleged  location. 

The  Lynch  and  Hall  location  had  been  made 
prior  to  the  purchase  of  canal  and  right  of  way 
of  Bradbury  by  defendant,  and,  although  the 
defendant  did  not  plead  said  Lynch  and  Hall 
water  right  In  the  trial  of  the  case,  the  court 
permitted  Its  proof;  and  that  Is  assigned  as 
error.  Section  4225,  Kev.  St.,  provides  that  no 
variance  between  the  allegations  In  the  plead- 
ings and  proof  Is  deemed  to  be  material  unless 
it  has  actually  misled  tbe  adverse  party  to  his 
prejudice  In  mahitalnlng  his  action  or  defense 
upon  Its  merits.  Had  an  amendment  been  of- 
fered, setting  forth  the  location  and  purdiase 
of  said  water  right,  we  think  the  court  would 
have  been  warranted  In  allowing  It;  and,  be- 
sides, we  do  not  think  that  the  variance  in- 
ferred to  misled  the  plaintiff  to  his  prejudice. 
Section  4231,  Rev.  St.,  provides  that.  In  every 
stage  of  an  action,  courts  must  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings 
which  does  not  affect  the  substantial  rigbts  of 
the  parties,  and  that  no  Judgm^t  shall  l>e  re- 
versed or  affected  by  reason  of  such  error  or  de- 
fect. However,  In  our  view  of  this  case,  it 
was  not  aljsolutely  necessary  for  the  defendant 
to  show  the  purchase  of  said  Lynch  and  Hall 
water  right,  to  establish  Its  right  to  the  i>oet(e»- 
slon  of  the  uncompleted  canal  and  right  of  way 
in  dispute.  Tbe  Idaho  Mining  &  Irrigation 
Comiiany  had  expended  three  or  four  hundred 
thousand  dollars  in  attempting  to  complete  said 
New  York  Canal  System,  and  became  Insolvent. 
The  contractor,  Bradbury,  was  a  large  creilltor, 
and  had  done  much  of  the  work  In  construct- 
ing said  system,  and  had  to  take  the  same  In 
payment  of  auch  Indebtedness.  It  appears  that 
he  was  unable  to  complete  said  sy.'«tem,  and 
sold  said  right  of  way  and  uncompleted  canal 
to  the  defendant  corporation,  composed  of  a 
large  number  of  farmers,  who  own  land  that 
may  be  Irrigated  from  said  canal  extended. 
Under  the  facts  of  this  case,  It  would  be  re- 
pugnant to  every  principle  of  Justice  and  eq- 
uity, and  would  result  In  confiscation,  to  hold 
that  plaintiff  became  the  owner  of  said  uncom- 
pleted canal  and  right  of  way,  and  was  entitled 
to  the  posst'sslon  thereof.  We  are  of  the  oiiln- 
ion  that  Bradbury  had  not  forfeited  said  canal 
and  right  of  way,  that  he  had  a  lawful  right 
to  sell  and  convey  the  same  to  the  respondent, 
that  he  did  so,  and  that  respondent  Is  the  owner 
of  said  right  of  way,  and  entitled  to  the  pos- 
session of  the  same.  The  judgment  of  the 
court  below  must  be  affirmed,  and  it  is  so  order- 
ed, with  costs  In  favor  of  respondent 

HUSTON  and  QUARLES,  JJ.,  concur. 
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FIBST  NAT.  BANE  OF  HAIUIX  T.  SON- 

NELITXKE, 

(Sapreme  Court  ot  Idaho.    Feb.  3,  1S88.) 

Attaobkknt  Lbvi— NOTiCB  opLbvt— SurrictiiiOT 
or  DEa(;Birrio!< — Pakol  Evidknck. 

1.  The  provisions  of  the  statate  in  rpftard  to 
the  levy  of  a  writ  of  attachment  must  Iw  Huh- 
Rtantinlly  complied  with  in  ordtx  to  emitc  & 
lien  under  the  attachment. 

2.  The  notice  of  the  levy  of  attachment,  re- 
quired by  the  statute  to  be  filed  in  the  county 
recorder's  offlee,  must  describe  the  property 
Bnfflciently  to  identify  the  property  bo  that  a 
purchaser  can  tell  from  the  notice  itself  what 
property  he  is  buyms. 

3.  Parol  cTidence  is  not  admliaible  to  cure  a 
description  in  a  notice  of  leT7  u>d  attachment, 
when  the  description  ia  vague  and  uucertain. 

(SyiiabuB  bf  the  Court.) 

Afflieal  from  dlatrbH  conrt,  Blabie  county; 
0.  O.  Stoekdi^er,  Jadge. 

Action  t7  ttw  Flnt  National  Bafik  of  Hailer 
against  Charles  Sonnelltner  in  ejectment 
From  a  judgment  flor  plalntttf,  defendant  ap- 
Beversed. 


N.  M.  Ruick.  for  ^pellant  R.  F.  BuUer,  for 
respondent. 

QUARLES,  J.  The  respondent,  as  plain- 
tiff, commenced  this  action  In  ejectment  to  re- 
cover lots  9  and  10,  In  Mock  42,  In  the  town 
of  HaUey,  Blaine  (formerly  Alturas)  county, 
Idaho,  liie  material  averments  of  the  com- 
plaint are  denied  by  the  answer.  Tbe  cause 
was  tried  by  the  court  without  a  Jury,  and  find- 
ings of  fact,  conclusions  of  law,  and  Judg- 
ment were  made  and  entered  In  favor  of  the 
[tolntlfF.  The  defendant  moved  for  a  new 
trial  on  two  grounds:  (1)  Insufficiency  of  the 
evidence  to  justify  the  decision;  and  (2)  errors 
of  law  occurring  at  the  trial,  and  excepted  to 
by  the  defendant.  The  district  court  denied 
the  motion  for  a  new  trial,  from  which  order 
denying  a  new  trial,  and  from  the  Judgment 
In  favor  of  the  plaintiff,  the  defendant  appeals. 

It  appears  from  the  record  that  the  defend- 
ant claims  title  from  and  throuf^  one  John 
Hendel  by  virtue  of  a  conveyance  of  date  Oc- 
tober 25,  1S03;  that  on  the  14th  day  of  July. 
1893,  In  an  action  then  pending  In  the  district 
court  of  the  Fourth  judicial  district  in  and  for 
Alturas  county,  commenced  by  the  plaintiff  in 
this  action  as  plaintiff,  against  said  Hendel 
as  defendant,  to  recover  a  debt  of  $500  from 
said  Hendel,  an  attachment  was  issued  against 
said  Hendel  In  favor  of  the  plaintiff,  and  an 
attempt  made  to  levy  the  same  upon  the  lots  in 
question;  that  afterwards  Judgment  vras  ren- 
dered In  said  action  In  favor  of  the  plaintiff 
and  against  the  said  Hendel;  that  on  the  sild 
judgment  an  execution  was  Issued  In  favor  of 
the  plaintiff,  and  against  the  property  of  said 
Hendel,  on  the  2Gth  day  of  Febmary,  18!>5, 
under  which  the  lots  In  question  were  sold  on 
the  26tb  day  of  March,  18^,  and  purchased 
the  plaintiff,  who  received  a  certlflcate  of 
purchase  from  the  sheriff,  and  afterwards,  to 
wit.  March  28,  1890,  said  sheriff  made  a  sher- 
iff's deed,  In  the  usual  form,  to  plaintiff,  pur- 
51  P.-63 


porting  to  convey  to  the  plaintlflt  ttie  tlQe  of 
said  Hendd  In  and  to  said  lots.  Botli  parties 
claiming  title  to  Qie  said  premises  from  tbe 
same  common  source.  Qie  said  John  Hendd,  it 
was  only  necessary  for  the  plaintiff  in  this  ac- 
tion. In  order  to  recover,  to  show  a  valid  title 
from  said  Hendel  prior  to  that  of  the  defend- 
ant. 

H.ns  the  plaintiff  done  this?  To  prove  title 
In  It,  the  plaintiff,  a  corporation.  Introduced, 
,wlth  other  documentary  evidence,  the  said 
writ  of  attachment,  wlilch  appears  on  its  face 
to  be  regular,  and  a  copy  of  the  said  writ,  and 
a  notice  of  levy,  filed  In  the  office  of  tiie  coun- 
ty recorder  In  and  for  said  Alturas  county,  on 
tlie  17th  day  of  July.  1883,  In  words  and  In- 
ures as  follows,  to  wit: 

"Notice.  To  the  reecn^er  'ot  Alturas  county, 
to  John  Hendel,  defendant,  and  to  whom  It 
may  concern:  Notice  is  hereby  given  tiut 
virtue  of  a  certain  writ  of  execution  Issued 
out  of  tbe  probate  court  of  Bald  county,  where- 
in the  First  Nat  Bank  of  HaHey,  plaintiff, 
and  John  Hendel,  defondant,  of  which  the  an- 
nexed IB  a  copy,  I  have  this  day  seized,  levied 
upon  and  attached  all  tiie  right,  tme  and  In- 
terest of  tbe  said  defendant  In  and  to  the  fol- 
lowing premises,  to  wit:  hois  9  and  10  In 
block  42,  lots  3  and  4,  block  SI  part  sec.  9. 
township  2  norOi  of  18  east,  about  6  acres; 
Gommenctng  at  a  stake  260  feet  from  the  north 
coruM'  of  River  and  Bullion  streets  In  the  town 
of  Halley,  being  the  southwest  cwner  of  the 
property  of  Domlnlck  Nltschke,  and  running 
thence  In  a  westerly  direction  along  the  line 
of  the  Bullion  road  280  feet,  thence  rectangu- 
lar In  a  northerly  direction  300  feet,  Ihence  In 
an  easterly  direction  860  fte^  thence  In  a 
southerly  direction  122  feet,  tiience  120  feet  In 
a  westerly  direction,  thence  178  feet  In  a  north- 
erly direction  to  the  place  of  beginning.  Done 
In  Alturas  county  this  14th  day  of  July,  1883. 
A.  J.  Jackson,  Sheriff,  by  a  D.  Sanders,  Dep- 
uty Sheriff. 

"Recorded  at  the  request  of  0.  D.  Sanders, 
at  4:10  o'clock  p.  m.,  July  17th,  1893.  I.  W. 
Garrett,  County  Recorder,  by  S.  O.  John,  D^ 
uty." 

It  will  be  seen  that  the  notice  does  not  speak 
of  tbe  attachment,  but  of  an  execution  from 
the  probate  court,  "of  which  the  annexed  Is  a 
copy."  The  said  notice  and  copy  appear  to 
have  been  proven  by  Introducing  and  reading 
In  evidence  "page  319  of  Book  1.  of  Attach- 
ment Records,"  as  plalntlfTs  Exhibit  F,  to  the 
Introduction  of  whldi  tbe  defendant  objected, 
on  "the  ground  that  the  same  was  Incompetent. 
Irrelevant,  and  Immaterial,  and  not  describing 
the  property  in  controversy  at  all."  which  oh- 
Jectlon  was  overruled,  to  which  the  defendant 
duly  excepted. 

Under  the  provisions  of  our  Code,  a  levy  of 
an  attachment  Is  made  upon  real  estate.  Oie 
title  of  which  Is  in  the  defendant  to  the  writ, 
by  filing  with  the  recorder  of  the  county  a  copy 
of  tbe  writ,  tof^ether  with  a  description  of  the 
property  attached,  and  a  notice  that  it  la  at- 
tached, and  by  leaving  a  idmllar  copy  of  thtf 
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writ,  description,  and  notice  with  the  occupant 
of  the  property,  If  there  is  one;  if  not,  then 
by  posting  the  same  in  a  conspicuous  place  on 
the  proiiei'ty  attached.  If  the  acts  required  are 
not  performed  by  the  officer,  there  is  no  levy 
of  the  writ.  Tlie  description  of  the  property 
which  mast  ho  liled  with  the  copy  of  the  writ 
and  notice  of  levy,  while  It  need  not  be  teeh- 
nleaily  correct  in  every  particular,  a  substan- 
tial compiiaiice  with  the  statute  lielng  suffi- 
cient, yei  such  description  must  be  sufficient  to 
give  notice  to  a  reasonably  prudent  man  as  to 
the  identity  of  the  property  attached.  Was 
the  description  given  sufficient?  It  wUl  be  no- 
ticed tiiat  there  are  five  separate  parcels  of 
land  described  In  the  notice,  viz.:  Lots  9  and 
10,  in  block  42;  lots  3  and  4,  in  block  31;  and 
part  of  section  9,  townsliip  2  north,  of  18  E., 
about  6  acres,  "commencing  at  a  staice  2G0  feet 
from  the  north  corner  of  River  and  Bullion 
streets,  In  the  town  of  Halley,"  etc.  The  no- 
tice does  not  say  wliat  state  or  what  county 
the  propertj-  Is  hj.  It  does  not  say  what  town 
lots  9  and  10  of  block  42  are  In.  It  does  not 
say  what  town  lots  3  and  4  of  block  31  are 
in.  In  fact,  a  reasonable  Inference  from  the 
description  would  be  that  the  lots  0  and  10  of 
block  42,  and  lots  3  and  4  of  block  31,  situated 
somewhere  near  IlaUey,  compose  part  of  sec- 
tion 9,  township  2  X.,  of  range  18  E.,  and  that 
said  lots  embrace  about  six  acres,  say  about 
one  and  one-half  acres  each.  Thus  it  couid 
be  inferred  that  a  block  composed  of  10  lots 
or  more  would  embrace  15  acres  or  more.  In- 
iismuch  as  towns  are  not  platted  and  snbJivid- 
ed  into  lots  and  blocks  of  the  size  and  dimen- 
sions suggested,  we  could  not  Infer  or  presume 
that  the  lots  In  question  are  in  any  certain 
town.  But  It  is  agreed  by  both  parties  that 
the  six  acres  described  does  not  emlmice  either 
one  of  said  lots,  but  that  It  is  separate  and  dis- 
tinct from  the  said  lots,  and  that  said  sis-acre 
tract  is  outside  of  the  limits  of  the  town  of 
Hailey.  With  this  fact  admitted  by  both  sides, 
there  is  but  one  thing  certain  about  the  de- 
scription, and  that  Is  that  the  starting  point 
In  the  boundary  of  the  six-acre  tract,  as  given, 
is  200  feet,  in  some  unknown  direction,  from 
a  given  point  in  the  town  of  Haliey.  But  the 
respondent  contends  tiiat  the  clause,  "In  tho 
town  of  Ilaliey,"  refers  to  the  said  lots  9  and 
10,  block  42,  and  shows  that  they  are  in  the 
town  of  Ilailey.  This  contention  Is  not  cor- 
rect, for  the  reason  that  the  clause,  "in  the 
town  of  Hailey."  Is  usfd  with  direct  refer- 
ence to  the  starting  point  in  tho  metes  and 
bounds  of  the  six-acre  tract,  and  refers  to  that 
tract  only.  Now,  snpiwse  the  description  had 
stopped  with  the  four  lots,  and  the  six-acre 
tract  was  left  entirely  out  of  it;  could  it  then 
be  told  tiiat  said  lots  are  In  the  town  of  Hailey 
from  the  description  Itself?  Certainly  not,  as 
the  notice  would  then  read:  "Notice  is  hereby 
given  that,  by  virtue  of  a  certain  writ  of  exe- 
cution Issued  out  of  the  probate  court  of  said 
county,  wherein  the  First  Nat.  Bank  of  Hailey, 
plalntifT,  and  John  Hendel.  dofemlant,  of  wlilch 
the  annexed  Is  a  copy,  I  have  this  day  seized, 
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levied  upon  and  attached  all  the  right,  title 
and  interest  of  the  said  defendant  in  and  to 
the  following  described  premises,  to  wit:  Iiots 
9  and  10  in  block  42,  lots  3  and  4,  block  31. 
Done  In  Altiiras  county  this  14th  day  of  July. 
1893."  But  the  respondent  says  the  court  must 
take  judicial  notice  of  the  fact  that  Hailey  Is 
in  what  was  formerly'  Alturas  count>'.  If  that 
be  true,  we  must  also  take  notice  of  the  fact 
that  Ketchum  is  In  the  same  county.  Sup- 
pose the  notice  had  described  lots  3  and  4,  In 
block  31,  as  being  in  Ketchum,  and  had  failed 
to  aay  whether  lots  9  and  10,  block  42,  are 
in  Ketchum  or  Hailey,  or  some  other  town, 
and  then  proceeded  to  describe  the  six-acre 
tract  as  It  does;  could  It  be  contended  that 
notice  was  given  that  said  laBt-named  lots  are 
In  Hailey?    We  think  not. 

The  notice  of  the  levy  of  the  attachment  re- 
quired by  the  statute  must  contain  a  descrip- 
tion of  the  property  attached,  not  absolutely 
certain,  but  sufficiently  certain  to  Inform  a 
man  of  ordinary  prudence  as  to  the  identity  of 
tiie  property  that  is  attached.  The  notice  in 
this  case  did  not  do  that.  It  cannot  be  told 
from  the  notice  whether  lots  9  and  10  are  In 
the  town  of  Hailey,  or  in  the  town  of  Ketch- 
um, or  in  the  town  of  Bellevue,  or  In  some 
other  town.  The  levy  of  the  attachment  was 
void,  for  the  reason  tliat  the  description  Is  so 
vague  and  uncertain  that  it  does  not  Identify 
the  property  in  controversy.  A  stranger  could 
not  take  the  description  In  the  notice,  and  from 
such  description  alone  find  the  property.  A 
deed  to  said  lots,  containing  the  description  In 
said  notice,  would  be  void  for  uncertainty. 

The  notice  of  levy  must  describe  the  land 
with  as  much  certainty  as  the  sheriff's  deed. 
The  description  must  be  such  that  a  purchaser 
can  tell  from  it  the  identical  land  which  he 
buys.  Parol  evidence  is  not  admissible  to 
help  out  a  defective  description  in  the  notice 
of  levy  required  by  the  statute.  We  think  the 
views  herein  announced  are  abundantly  sup- 
ixtrted  by  authority.  See  Torter  v.  Byrne.  10 
Ind.  147;  Meuley  v.  Zeigler,  23  Tex.  88;  Heu- 
ry  V.  Mitchell,  32  Mo.  512;  Hathaway  v.  Lar- 
rabee,  27  Me.  449;  Taylor's  Lessee  v.  Cozart. 
4  Humph.  433,  40  Am.  Dec.  055,  and  notes; 
Wheaton  r.  Neville.  19  Cal.  41;  Main  t.  Tai»- 
pcner.  43  Cal.  206;  Watt  T.  Wright,  66  Cal. 
202,  5  Pac.  91. 

Even  if  the  description  in  the  notice  of  levy 
was  sufficient,  yet  it  is  doubtful  if  we  have 
authority  to  hold  that  the  plaintiff  acquired  a 
lien  by  reason  of  the  attempted  levy  of  said 
attachment.  Notice  of  levy  of  an  execution 
from  the  probate  court  Is  not  notice  of  levy  of 
an  attachment  from  the  district  court.  It  ap- 
jieariug  beyond  question  from  the  record  that 
the  plaintiff  acquired  no  Hen  by  attachment 
uiron  the  lots  In  dispute;  that  the  Judgment 
upon  which  its  said  execution  issued  was  ren- 
dered after  said  Hendel  had  conveyed  the  same 
by  the  deed  under  which  the  defendant  claims: 
that  the  plaintiff  acquired  no  title  in  said  lots 
by  reason  of  said  execution  sale  and  sheriff's 
deed;  that  the  plaintiff  cannot  recover  in  this 
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action;  and  for  these  reasons  the  order  de- 
nying the  defendant  a  new  trial  la  reversed, 
the  judgment  In  faror  of  the  plaintiff  Is  re- 
versed, and  the  canse  remanded  to  the  district 
court,  with  Instractlons  to  enter  judgment  dis- 
missing the  action,  with  costs  to  the  defend- 
ant; costs  of  tills  an)eal  awarded  to  the  ap- 
pellant. 

SULLIVAN,  a  J.,  and  HUSTON,  J.,  concur. 


BROWN  T.  BRYAN  et  al. 
(Snpteme  Court  of  Idaho.    Dec.  26,  1896.) 
JImiNO    Partnsbship  —  Uas    or    Pirm  Fdnds 
PORECLOSURE  or  Pabtner'8  Intbreht— Pur- 
CHABE— Trust  Dbkd— FokeclosUke. 
One  member  of  a  mining  partnership  ases 
the  money  of  the  partners  to  pnrobnse  an  out- 
standing trust  deed  apon  the  mining  property, 
given  by  his  co-partner,  taking  the  transfer  in 
the  name  of  a  third  person,  who  had  no  interest 
In  the  transaction,  causea  the  property  to  be 
aold  and  bid  in  by  said  third  party  as  his  agent, 
and  afterwards  procures  a  transfer  to  be  made 
of  the  property  to  himself  and  another  partner. 
Hdd,  that  such  transfer  was  void,  and  the  prop- 
erty ihoald  be  decreed  to  belong  to  the  maker 
of  the  trust  deed  or  his  grantee. 

On  Rehearing. 
A  tmst  deed  executed  to  secure  a  given 
debt,  payable  st  a  specified  time,  upon  real  es- 
tate. Is,  under  the  statutes  of  Idaho,  a  mortgage, 
and  cannot  be  foreclosed  by  notice  and  sale, 
under  a  power  of  sale  in  such  trnst  deed;  and 
such  trust  deed  can  only  be  foreclosed  by  ju- 
dicial sale,  pursuant  to  decree  rendered  in  an 
action  brought  therefor  In  the  proper  court 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Alturas  county; 
O.  O.  Stockslager,  Judge. 

Suit  by  Arthur  Brown  against  George  V.  Bry- 
an and  George  W.  Venable  to  recover  an  In- 
terest In  mining  property  apd  foe  an  account- 
ing. Defendants  had  Judgment,  and  plolatlS 
appeals.  Reversed. 

For  some  years  prior  to  September  22,  1888. 
Oeorge  W.  Venable,  George  V.  Brj-an,  and 
George  H.  Roberts  had  been  mining  partners, 
each  owning  one-third  In  the  Red  Elephant 
and  other  mining  properties,  described  In  the 
complaint.  On  the  said  date  the  partners  met 
and  efFected  a  settlement  of  previous  accounts, 
which  had  been  kept  In  such  a  manner  that 
It  was  difficult  to  tell  how  much  each  had  ad- 
vanced, each  had  drawn,  and  how  much  each 
was  debtor  or  creditor  of  the  firm.  This  set- 
tlement culminated  in  the  following  agree- 
ment, to  wit:  "Whereas,  the  undersigned, 
George  H.  Roberts,  Oeorge  V.  Bryan,  and 
George  W.  Venable,  are  mining  partners  and 
working  the  Red  Elephant  group  of  mines,  In 
Mineral  Hill  mining  district,  In  Alturas  county, 
Idaho  territory,  and  have  been  so  working  said 
mine  for  some  time  i>n8t;  and  whereas,  for 
the  purpose  of  carrying  on  the  woik  of  said 
mine,  and  the  payment  of  the  debts  of  said 
partnership,  said  George  W.  Venable  has  ad- 
vanced to  said  company,  on  May  1st,  A.  D. 
1888^  the  Bom  of  five  thousand  (¥5,000)  dol-. 


iars,  bearing  Interest  at  ttie  rate  of  six  per 
cent  per  annum;  Now,  in  consideration  of 
the  premises,  it  Is  mutually  agreed,  by  and  be- 
tween said  parties,  that  the  said  George  W. 
Venable  shall  be  paid  out  of  the  first  proceeOrt 
of  said  mine  the  sum  of  five  thousand  dollars, 
with  the  Interest  as  aforesaid,  and  the  same 
shall  be  so  paid  him  as  the  same  nccmes. 
And  the  said  Brj-an  and  Roberts  hereby  trans- 
fer and  assign  to  said  Venable  the  proc'eHiLs 
of  said  mine  until  the  said  Ave  thousiiud  dol- 
lars and  Interest  shall  be  fully  paid.  And  it 
Is  further  agreed  on  the  part  of  said  ^'enable, 
that  said  Roberts  and  Bryan  shall  each  have 
the  right  to  draw  from  the  proceeds  of  said 
mine  $200  per  month,  until  a  further  agree- 
ment Is  made  by  and  between  the  parties  here- 
to. And  It  Is  further  agreed  that  the  said 
Roberts  shall,  at  this  time,  draw  the  sum  of 
Ave  hundred  dollars,  the  same  to  be  on  ac- 
count of  said  two  hundred  dollars  pei*  month, 
he  to  receipt  for  the  same  as  such;  such 
amounts,  to  be  so  drawn  by  said  Brj-au  and 
Rol)erts,  to  be  charged  to  them  against  their 
respective  Interest  in  said  mines.  It  is  fur- 
ther understood  and  agreed  that,  after  the  said 
sum  of  five  thousand  dollars  shall  have  l)een 
fully  paid  and  liquidated,  the  proceeds  of  said 
mines,  after  deducting  the  monthly  dividend  to 
be  paid  to  said  Bryan  and  Roberts  as  herein 
provided,  shall  be  placed  In  a  fund  for  the 
purpose  of  the  future  operation  of  said  mines, 
to  be  used  for  the  erection  of  machinery  or 
otherwise,  as  the  said  parties  may  agree.  And 
it  Is  understood  and  agreed,  by  and  between 
the  parties  hereto,  In  adjustnient  of  the  sev- 
eraj  amounts  due  from  the  partnership  to  the 
several  members  thereof,  that  there  la  due 
George  W.  Venable,  In  addition  to  tbe  said  sum 
of  five  thousand  dollars  above  mentioned,  the 
sum  of  five  thousand  six  hundred  and  sllcty- 
four  and  ^^/loo  dollars,  moneys  advanced  by 
him  for  the  use  of, said  partnership,  and  It  is 
agreed  that  the  same  shall  bear  Interest  at  the 
rate  of  six  per  cent,  per  annum  from  Noyetii- 
ber  1st,  1887;  and  that  there  is  due  George 
H.  Roberts  from  said  partnership,  for  moneys 
advanced  by  him  for  the  use  of  said  partner- 
ship, the  sum  of  fifteen  himdrcd  ($1,500)  dol- 
lars, which  it  Is  agreed  shall  bear  Interest  at 
the  rate  of  six  per  cent,  per  anhtun  from  No- 
vember 1st,  1SS7.  And  this  arrangement  and 
agreement  shall  be  In  full  adjustment  and  set- 
tlement of  all  past  accounts  between  said  par- 
ties, and  shall  form  the  basis  of  new  accounts 
from  this  date  forward.  In  witness  whereof  the 
said  parties  have  hereunto  set  their  hands  this 
22d  day  of  September,  A.  D.  1888.  [Signed] 
Geo.  H.  Roberts.  [Signed]  Geo.  W.  Venable. 
[Signed]  Geo.  V.  Bryan.  Witness:  [Signed] 
I-yttleton  Price."  It  will  be  seen,  by  the  terms 
of  this  agreement  that  the  claim  of  ?.'i,000, 
which  is  admitted  to  be  what  Is  termed  the 
"Stevenson  claim,"  was  to  be  paid  out  of  the 
first  proceeds  of  the  mine.  After  this  amount 
was  settled.  It  was  agreed  that  Roberts,  and 
Bryan  were  each  to  receive  $200  per  month, 
until  a  farther  agreement  Is  made  between  the 
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parties;  and  after  the  aaid  sum  of  $5,000  was 
paid,  and  after  deducting  the  monthly  dlTl- 
denda  to  be  paid  to  said  Bryan  and  Roberts, 
the  proceeds  of  the  mine  were  to  be  placed  In 
a  fund  for  the  future  operation  of  said  minra. 
It  was  also  agreed  that  there  was  due  the  said 
mining  partners  as  follows:  To  George  W. 
Venable  the  sum  of  ?5,G64,1S,  and  to  George 
H.  Roberts  the  sum  of  $1,500;  both  of  which 
sums  were  to  bear  Intei-est  at  the  rate  of  6  per 
cent  per  annum  from  November  1,  1887.  This 
agreement  is  dated  September  22.  188a  The 
said  mine,  or  a  portion  thereof,  was  then,  on 
the  24th  of  September,  1888,  leased  to  George 
V.  Biyan  aforesaid.  On  the  25th  day  of  Jan- 
uary,  1889,  the  said  George  H.  Roberts  gave 
a  trust  deed  to  Frank  Taylor,  of  Hailey,  Idaho, 
for  the  benefit  of  the  First  National  Bank  of 
Halley,  party  of  the  third  part,  to  secure  the 
payment  of  the  sum  of  $1,500  on  the  2oth  day 
of  July,  1889,  upon  the  following  property,  to 
wit:  The  Red  Elephant  lode,  the  Queen  Frac- 
tion lode,  the  Caledonia  lode,  the  O.  K.  claim, 
and  the  Red  Elephant,  Central^  Queen  Frac- 
tion, and  Oaledonla  mill  sites,  describing  the 
same.  Said  trust  deed  contained  a  power  of 
sale,  which  authorized  the  holder  of  said  trust 
deed  and  promissory  note  given  said  bank  for 
said  money,  In  case  of  default  of  payment  of 
the  same,  to  sell  said  property  at  public  sale, 
after  advertising  the  Bald  sale  by  publlshlug 
the  time  and  place  of  the  same,  with  descrip- 
tion of  the  property,  for  three  weeks,  in  some 
newspaper  published  In  the  county  where  said 
property  Is  situated,  and  authorizing  the  holder 
of  said  note,  or  his  assigns  or  agent,  to  be- 
come the  purchaser  of  said  property.  On  the 
20th  day  of  July,  1889,  the  Fhrat  National  Bank 
of  Halley  sold  and  transferred  all  Its  Interest 
In  said  note  and  trust  deed  to  J.  H.  Moore,  of 
the  city  of  New  Tork.  The  said  Moore  was 
the  agent  of  the  said  George  W.  Tenable;  act- 
ed for  and  was  his  agent  In  the  purchase  of 
said  note  and  trust  deed,  and  all  his  subse- 
quent proceedings  with  relation  thereto;  and 
from  first  to  last  acted  under  the  direction  of 
the  said  Venable  In  all  things,  and  had  no  per- 
sonal Interest  In  said  trust  deed,  nor  In  the 
purchase  of  the  property  therein  described.  On 
the  17th  day  of  August,  1889,  the  trustee, 
Frank  Taylor,  after  glvlug  notice  as  required 
by  the  terms  of  said  deed,  exposed  for  sale 
and  sold,  at  pubUc  auction,  the  property  there- 
in described,  and  now  In  controversy  In  this 
cause,  to  J.  H.  Moore,  who  was,  In  aU  the  pro- 
ceedings, the  agent  of  George  W.  Venable,  as 
aforesaid;  and  the  said  Frank  Ta^'lor  con- 
veyed to  said  Moore,  on  the  2Gth  day  of  Au^ 
gust,  1880,  the  said  property.  The  sale  of  the 
mining  property  under  trust  deed  was  attend- 
ed by  W.  H.  Watt,  who  was  also  the  agent  of 
G.  W.  Venable,  and,  under  Veuable's  instruc- 
tion, purchased  the  property  for  Venable  In 
the  name  of  Moore,  and  his  fee  of  $100  for 
this  service  was  cliargcd  to  the  Red  Elephant 
Mining  Company,— that  Is,  the  partnership  of 
G.  V.  Bryan,  G.  W.  Venable,  and  G.  H.  Rob- 
erta, mining  partners,  in  the  same  property,— 


and  said  fee  was  paid  hj  Q,  Y.  Bryan  by 
check,  signing  himself  as  "SupL,"  meaning 
superintendent  of  said  Red  Elephant  Mining 
Company,  In  March,  1889,  a  short  time  be- 
fore G.  W.  Venable  purchased  the  trust  dee^ 
from  the  First  Kadonal  Bank,  Venable  testi- 
fies tliat  he  received  $1,550  from  the  Red  Ele- 
phant Company,— that  Is,  from  Bryan,  Vena- 
ble, and  Roberts  (sent  him  by  said  G.  V.  Bry- 
an),—which  he  credited  to  the  company  on  his 
books.  The  purchase  of  the  trust  deed  was 
made  by  Venable  through  his  said  agent, 
Moore,  from  the  First  National  Bank  of  Hal- 
ley, on  July  20,  1889.  On  June  29,  1889,  the 
said  G.  W.  Venable  charged  the  Red  Elepliant 
Company  with  $1,000;  and  July  27th,  seven 
days  after  purchase  of  trust  deed,  said  Ven- 
able charged  said  company  with  $558.25,  being 
In  all  $1,558.25,  the  amount  Venable  paid  for 
the  trust  deed  against  Roberts.  The  evidence 
further  shows  tliat,  by  direction  of  Venable, 
Moore  transferred  the  interest  so  acquired 
from  Roberts  to  himself  and  G.  V.  Bryan.  On 
the  13th  day  of  February,  1890,  the  plaJntUT 
In  this  case,  having  before  that  acquired  from 
said  Roberts  all  his  Interest  in  the  said  Red  Ele- 
phant Mhilng  Company's  property,  tendered  to 
Frank  Taylor,  trustee  as  aforesaid,  the  sum  of 
$1,900,  being  amount  due  on  said  trust  deed, 
with  Interest,  and  all  coats  and  expenses  at- 
tending the  execution  of  said  trust,  and  de- 
manded a  deed  from  said  Taylor  of  the  said 
Red  Elephant  Company's  mining  property. 
This  tender  was  made  for  the  purpose  of  re- 
deeming said  property  from  the  sale  made  on 
the  17th  day  of  August,  1889. 

Arthur  Brown,  In  pro.  pa.  KiDgsbnir  ft 
Parsons  and  Johnson  &  Johnfon,  for  re- 
spondents. 

MORGAN,  C.  J.  (after  stating  the  facts). 
In  the  view  we  take  of  this  case,  tbere  is  no 
necessity  of  determining  whether  the  trast 
deed  given  to  the  First  National  Bank  of 
Halley  can  be  foreclosed  by  notice  and  sale, 
as  was  done  in  this  case,  or  whether  it 
must  be  foreclosed  by  suit,  as  seems  to  be 
required  by  sections  4520,  4523,  Rev.  Laws 
Idaho.  I  may  say,  however,  that  this  court 
has  repeatedly  decided  that  a  deed  absolute 
on  its  face,  and  a  contemporaneous  contract 
for  reconveyance  upon  payment  of  amount 
due  grantee,— that  Is,  an  article  of  defeas- 
ance,— although  in  a  separate  paper,  con- 
stituted a  mortgage,  and  must  be  foreclosed, 
as  by  section  4520  et  seq.  Is  required.  Bank 
V.  Williams,  2  Idaho,  618,  23  Pac.  552;  Kel- 
ley  V.  Leachman,  2  Idaho,  1111,  29  Pac.  849, 
and  cases  there  cited;  Wilson  v.  Thompson 
(Idaho)  43  Pac.  557.  If  a  deed  absolute, 
with  a  contract  of  defeasance  on  a  separate 
pii]>er.  Is  a  mortgage,  upon  what  ground  can 
It  be  said  that  a  trust  deed,  which  repeated- 
ly recites  that  It  Is  given  to  secure  an  indebt- 
edness, with  a  clause  of  defeasance  In  the 
instrument  Itself,  is  not  a  mortgage?  Not- 
withstanding the  authorities  that  are  and 
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may  ba  <^ted  to  Bustain  tbe  contrary  doc- 
trine, I  am  constrained  to  say  tliat  this  court 
cannot  be  a  party  to  setting  aside  a  plain 
and  positive  statute  fay  Judicial  decision. 
ConsideraUe  apace  In  the  brief  of  lespond- 
ent  is  oecQpled  in  sbowlngt  by  argiunent  and 
authority,  that  one  member  ot  a  mining 
partnership  may  boy  out  the  Interest  of  hia 
co-partner  In  the  psopetty  vlth  his  own 
money,  and  holt),  retain,  and  own  it  in  bis 
own  right,  and  the  mining  partnership  con- 
tinue la  the  management  and  working  of 
the  mine.  There  can  be  no  doubt  of  the 
correctness  of  this  proposition.  This  court 
has  so  decided,  substantially,  in  the  case  of 
HawlUns  t.  Mining  Co..  2  Idaho,  870,  28 
Pac.  433;  but  to  claim  that,  therefore,  one 
partner  baa  the  right  to  use  the  partnership 
funds  on  his  own  motion,  without  authority 
of  the  other  partners,  to  purchase  an  out- 
standing mortgage  or  trust  deed  given  by 
his  co-i>artner  upon  the  mining  property, 
cause  it  to  be  foreclosed  by  notice  and  sale, 
to  be  bid  In  In  the  name  of  bis  agent,  and 
then  transferred  to  himself  or  to  himself 
and  another  partner,  and  thereby  obtain  title 
In  himself,  is  a  noil  sequltur. 

On  September  22,  1888,  Roberts,  Venable, 
and  Bryan  agree,  inter  alia,  that  Roberta 
shall  be  paid  $200  per  month  until  the  par- 
ties otherwise  agree.  In  April,  1889,  Ven- 
able, defendant  herein,  ordered  Bryan  to 
cease  paying  Roberts  the  $200  per  month, 
which  waa  accordingly  done.  Each  of  the 
parties,  Bryan,  Roberts,  and  A'^enable,  owned 
one-third  Interest  In  the  property.  There- 
fore each  bad  equal  authority  In  the  man- 
agement of  the  mine  and  Its  proceeds.  Yen- 
able  had  no  more  authority  to  stop  this  pay- 
ment, without  agreement  of  the  others,  than 
Roberts  alone  would  have  had  to  order  Its 
beginning.  Hawkins  t.  Mining  Co.,  supra. 
That  be  was  a  larger  creditor  of  the  partner- 
ship than  was  Roberts  gave  him  no  more  au- 
thority, In  the  absence  of  legal  proceedings, 
than  Roberts.  The  money  due  Roberts  then 
accumulated  until  the  purchase  of  this  trust 
deed,  which  was  July  20, 1889.  On  March  18, 
1889,  by  direction  of  Venable  (as  sbown  by 
the  books  kept  by  Venable  with  the  mining 
partnership),  the  sum  of  (1,500  was  sent  to 
him  from  the  proceeds  of  the  mine.  This 
was  after  the  Stevenson  indebtedness  had 
been  paid  In  full.  Roberts  then  bad  as 
much  right  to  direct  Bryan  to  pay  this  mon- 
ey to  him  as  had  Venable  to  require  It  to  be 
paid  to  himself.  If  It  had  been  paid  to 
Roberts,  he  could  have  taken  up  the  trust 
deed.  On  June  20,  1889,  Venable  used  this 
money  to  buy  up  the  Roberts  deed.  At  least, 
Venable  charges  the  firm,  Roberta,  Bryan, 
and  Venable,  with  the  money  used  to  buy 
the  tnist  deed.  The  account  kept  by  Ven- 
able'S  bookkeeper,  by  direction  of  Venable, 
and  the  latter's  testimony,  shows  It  whs  bo 
charffed,— $1,000  on  June  29  and  $558  on  July 
27, 1889.  The  mine  then  purchased  the  trust 
deed  against  Roberts,  and  the  latter  had  as 


much  light  to  control  the  funds. of  partner- 
ship as  Venable.  in  our  opinion,  the  funds 
of  the  partnership  having  purchased  the 
trust  deed,  the  title  Is  held  in  trust  for  the 
benefit  of  Roberta  or  his  grantee.  Venable 
than  directed  Moore  to  foreclose  the  trust 
deed  by  notice  and  sale,  bid  the.  property  In, 
and  afterwards  transfer  it  to  himself  and 
Oeorge  V-  Bryan,  the  mining  partner;  all 
of  which,  with  all  due  diligence,  Moore  obe- 
diently did.  That  the  purchase  of  the  trust 
deed  was  made  with  the  money  of  the  firm, 
and  afterwards  foreclosed  In  the  Interest  of 
Venable  and  by  his  direction,  was  apparent- 
ly concealed  from  Roberts  until  the  trans- 
action was  fully  completed.  Now  this  court 
la  asked  to  approve  of  this  method  of  ac- 
quiring the  property  of  a  mining  partner. 
The  court  cannot  be  made  a  party  to  such 
proceeding.  This  court  holds  that,  upon 
the  showing  made,  the  transfer  to  Bryan 
and  Venable,  respondents,  of  the  mining 
property  described  In  said  deed,  should  be 
set  aside  and  held  for  nought,  and  the  Inter- 
est therein  attempted  to  be  conveyed  be  de- 
creed to  be  the  property  of  the  plaintiff  here- 
in. 

The  only  question  submitted  to  this  court 
by  the  appellant  is,  "Can  one  partner  take 
the  funds  of  the  partnership,  go  out  and 
buy  a  deed  of  trust  of  the  Interest  of  his  co- 
partner, foreclose  It  secretly,  bid  It  in,  and 
hold  title  to  the  whole?"  This  question  Is 
sufficiently  answered  In  the  opinion.  The 
order  of  the  court  below,  overruling  plain- 
tlfTs  motion  for  new  trial,  Is  reversed,  and 
a  new  trial  ordered  upon  the  Issues  formed 
by  the  pleadings.  Costs  awarded  to  appel- 
lant 

HUSTCW  and  KUUAVATH,  3J.,  coitciir. 

On  Btduiatins. 
<Jan.  24,  1898.) 

QUARLES,  J.  The  opinion  delivered  In  this 
case  on  the  former  hearing  was  set  aside  on 
petition  for  rehearing  filed  by  the  respondent, 
In  which  petition  It  was  urged  that  the  state- 
ment of  fiicts  prepared  by  Mr.  Chief  Justice 
Morgan  on  the  former  hearing  Is  Incorrect, 
and  not  sustained,  In  some  particulars,  by  the 
evidence  In  the  record.  See  former  opinion, 
ante,  page  996.  The  question  whether  a  trust 
deed  given  as  security  for  a  debt  can  be  fore- 
Closed  by  notice  and  sale,  without  an  action  of 
foreclosure,  commenced  and  prosecuted  In  the 
proper  court,  was  not  argued  by  the  appellant, 
and  only  briefly  by  the  respondents,  on  the  for- 
mer hearing.  But  since  granting  the  rehear- 
ing both  parties  have  filed  additional  briefs. 
In  which  this  question,  which  we  think  Is  the 
controiiing  one  in  this  case,  Is  fully  discussed; 
and  on  the  present  hearing  this  question  has 
been  very  ably  and  elaborately  discussed.  We 
now  proceed  to  the  consideration  of  this  ques- 
tion, which  must  be  determined  by  the  stat- 
utes of  our  state.  The  foreclosure  of  a  trust 
deed  by  notice  and  sale,  under  power  given  tti 
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the  deed,  la,  in  the  absence  of  statutory  prorl- 
■8lon  forblddUig  it,  unquestioned. 

We  quote  the  following  sections  ot  Rer.  St. 
Idaho: 

*^ec.  3325.  A  lien  is  a  charge  imposed  in 
some  mode  other  than  by  a  transfer  In  trust 
upon  specific  property  by  which  it  is  made  se- 
curity for  the  performance  of  an  act." 

"Sec.  3327.  A  general  lien  is  one  which  the 
holder  thereof  Is  entitled  to  enforce  as  a  securi- 
ty for  the  performance  of  all  the  obligations,  or 
all  of  the  particular  class  of  obligations,  which 
exist  in  his  favor  against  tbe  owner  of  the 
property. 

"Sec.  3328.  A  special  Uen  la  one  which  the 
holder  thereof  can  enforce  only  as  security  for 
the  performance  of  a  particular  act  or  obli- 
gation, and  of  such  obligations  as  may  be  in- 
cidental thereto." 

"Sec.  S333.  Notwithstanding  an  agreement 
to  the  contrary,  a  lien,  or  a  contract  for  a 
Men,  transfers  no  title  to  the  property  subject 
to  the  lien. 

"Sec.  3334.  All  contracts  for  the  forfeiture  of 
property  subject  to  lien.  In  satisfaction  of  trie 
obligation  secured  thereby,  and  ail  contracts  In 
restraint  of  the  right  of  redemption  from  a 
lien,  are  void." 

"Sec.  3350.  Mortgage  is  a  contract  by  which 
specific  properly  Is  hyj)otheK?ated  for  the  per- 
Jormance  of  an  act  without  the  necessity  of  a 
change  of  possession." 

"Sec.  3353.  Every  transfer  of  an  Interest  In 
property  other  than  in  trust,  made  only  as  a  se- 
curity for  tbe  performance  of  an  other  act,  Is 
to  be  deemed  a  mortgage,  except  when  In  the 
case  of  personal  property  It  Is  accompanied  by 
an  actual  change  of  possession,  in  which  case 
It  is  to  be  deemed  a  pledge. 

"Sec.  3354.  The  fact  that  a  transfer  was 
made  subject  to  defeasance  on  a  condition, 
may,  for  the  purpose  of  showing  such  transfer 
to  be  a  mortgage,  be  proved  (except  as  against 
a  subsequent  purchaser  or  Incumbrancer  for 
value  and  without  notice),  tboi^h  the  fact  does 
not  appear  by  the  terms  of  the  instrument." 

The  foregoing  sections  are  parts  of  title  12  of 
the  Civil  Code,  uuder  the  general  subject  of 
••Liens." 

Section  4520,  Rev.  St.,  which  is  a  part  of  the 
Civil  Code  of  Procedure,  is  as  follows:  "There 
can  be  but  one  action  for  the  recovery  of  any 
debt,  or  the  enforcement  of  any  right  secured 
by  mortgage  upon  real  estate  or  personal  prop- 
erty, which  action  must  be  in  accordance  with 
the  provisions  of  this  chapto:.  In  such  action 
the  court  may,  by  Its  Judgment,  direct  a  sale 
of  the  incumbered  property  (or  so  much  there- 
of as  may  be  necessary)  and  the  application  of 
the  proceeds  of  sale  to  the  payment  of  the  cost 
of  Qe  court  and  the  expenses  of  tbe  sale,  ami 
the  amount  due  to  the  plaintiff;  and  sales  of 
real  estate  under  Judgments  of  foreclosure  of 
mortgages  and  liens  are  subject  to  redemption 
as  in  the  case  of  sales  under  execution;  and  if 
It  appear  from  the  sheriff's  return  that  the  pro- 
ceed? are  insufficient,  and  a  balance  stUl  re- 
mains due,  Judgment  can  then  be  docketed  for 


such  balance  against  the  defoidant  or  defend- 
ants personally  liable  for  the  debt,  and  It  be- 
comes a  lien  on  the  real  estate  of  such  Judg- 
ment debtor,  as  in  other  cases  on  which  exe- 
cution may  be  issued." 

Section  4523,  Rev.  St,  is  as  txOUms:  "A 
mortgage  of  real  property  shall  not  be  deemed 
a  conveyance,  whatever  Us  terms,  so  as  to  en- 
able the  owner  of  the  mortgage  to  recover 
possession  of  the  real  prc^Mrty  without  a  fore- 
closure and  sale." 

The  for^hig  sections  of  our  statute  must  be 
considered  and  construed  together  in  detnv 
mining  the  question  before  us,  which  Is  one  of 
remedy.  In  construing  these  statutes,  it  is  the 
duty  of  the  court  to  give  effect  to  all  of  them, 
and  to  carry  out  the  general  policy  and  evi- 
dent intent  of  all  of  said  statutes,  when  con- 
sidered together.  We  must  so  construe  them. 
If  possible,  that  effect  nill  be  given  to  each  one. 
and  to  every  part  of  each  one,  without  nullify- 
ing a  single  provlsltm  in  either  one  of  them. 
Mr.  Sutherland,  in  his  work  on  Statutory  Con- 
struction, at  section  288,  gives  the  proper  rule, 
in  the  following  language:  "Where  enact- 
ments s^>arately  made  are  read  In  pari  ma- 
teria, they  are  treated  as  having  formed  In  tlie 
minds  of  the  enacting  body  parts  of  a  connect- 
ed whole,  though  considered  1^  such  body  at 
different  dates,  and  under  distinct  and  varied 
aspects  of  the  common  snbject  Such  a  princi- 
ple is  in  harmony  with  the  actual  practice  of 
legislative  bodies,  and  is  essential  to  ^ve  unity 
to  the  laws,  and  connect  them  in  a  symmetric- 
al system.  Such  statutes  are  taken  togetbo: 
and  construed  as  erne  system,  and  the  object 
is  to  carry  Into  effect  tbe  Intention.  It  la  to  be 
Inferred  that  a  code  of  statutes  relating  to  one 
subject  was  governed  by  one  spirit  and  policy, 
find  was  Intended  to  be  consistent  and  harmoni- 
ous in  Its  several  parts  and  provisions.  For 
the  purpose  of  learning  the  intention,  all  stat- 
utes relating  to  the  same  subject  are  to  be 
compared,  and,  so  far  as  still  in  force,  brought 
'Into  harmony.  If  possible,  interpretation, 
though  they  may  not  refer  to  each  other,  even 
after  some  of  them  have  expired  or  been  re- 
pealed. An  amendatory  act  and  the  act  amoid- 
ed  are  to  be  construed  as  one  statute,  and  no 
IKirtlon  of  either  Is  to  be  held  inoperative,  if  It 
fan  be  stratalned  without  wresting  words  from 
their  appropriate  meaning.  Where  a  stotute  is 
nuide  In  addition  to  another  statute  on  the 
same  subject,  without  repealing  any  part  of  It, 
the  provisions  of  both  must  be  C(m3truod  to- 
gether." In  construing  our  statutes,  supra, 
it  is  manifest  to  us  that,  in  enacting  said  stat- 
utes, it  was  dearly  the  intention  of  the  legisla- 
ture to  declare— First,  that  a  contract  '"by 
which  specific  property  Is  hyimthecated  for  the 
performance  ot  an  act,"  especially  the  pay- 
ment of  a  debt,  shall  be  regarded  and  treated 
as  a  mortgage;  and,  second,  that  a  lien  given 
under  such  icontract  should  be  enforced  or 
foreclosed  in  one  manner  only,  to  wi^  by  an 
action  brought  In  a  proper  court,  under  tbe 
provisions  of  section  4520,  supra. 

But  it  is  contended  by  the  respondent  that 
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tbe  trust  deed  In  qiKBtloii,  encnted  Igr  Qeorge 
H.  BobertB  as  paitr  of  tiK  first  part,  to  Frsuk 
H.  Taylor,  trnstee  (or,  la  erent  of  bis  death  or 
removal  from  Idaho,  the  acting  sheriff  of 
Altunts  county  to  become  such  trustee),  party 
uf  the  seomd  part,  secnrlns  a  debt  of  $1,500 
ttmn  said  grantor,  Koberts,  to  the  First  Na- 
tional Bonk  of  Hidley,  the  party  of  the  thkd 
part.  Is  not  subject  to  fbe  operatloa  of  the 
Ktatutes  quoted  su^a,  And  that  same  Is  ez- 
vmpted  from  the  operation  at  said  statutes  liy 
FMBon  of  the  peculiar  wording  or  i^iraseology 
of  sections  3325  and  3353,  supra.  This  contesi- 
tlon  we  do  regard  as  correct  In  exacting  each 
and  aU  of  said  statutes,  the  l^slatnre  was 
prescribing  rates  to  govern  all  Uens  created  by 
contract  between  creditors  on  the  one  side  and 
debtors  on  the  other,  bj  whtdi  property  a  set 
apart  as  security  for  the  payment  of  debt,  or 
hypothecated  for  the  perftvmance  of  an  ac^ 
and  proTldlog  the  remedy  for  the  enforcement 
of  the  right,  or  Hen  of  the  onu  party  as  against 
thn  other.  The  trust  deed  in  question  here 
hypothecated  the  real  estate  In  controrersy,  as 
security  for  the  payment,  to  ttie  bank,  of  the 
debt  therein  named.  It  expressly  provides: 
"These  trusts  shall  be  and  continue  as  security 
to  the  party  of  tte  third  part,  and  Its  assigns, 
for  the  repayment.  In  gold  coin  of  the  United 
Rtntes,  of  the  moneys  so  borrowed  by  the  said 
party  of  the  first  part,  and  the  interest  there- 
on." It  then  provides  that.  In  case  default  is 
made  In  the  payment  of  the  sum  so  borrowed 
by  the  grantor,  the  trustee  therein  named 
might  advertise  the  pn^pprty  so  hypothecated 
for  sale,  at  least  once  a  week  for  three  weeks, 
In  some  newspaper  published  In  the  county 
where  said  property  Is  situated,  and  sell  same 
at  public  auction  for  cash,  to  the  highest  bidder 
therefor,  applying  so  much  of  the  proceeds  as 
necessary  to  ttie  payment  of  said  debt.  Interest, 
and  costs  of  sale.  This  deed  Is.  In  effect,  a 
mortgage.  It  Is  In  the  nature  of  a  mortgage. 
Under  the  definition  of  "mortgage"  given  In 
section  3390,  supra,  it  is  a  mortage,  and  must 
be  so  ri^rded.  It  Is  not  such  a  transfer  (tn 
trust)  as  Is  contemplated  by  the  legislatnre  In 
sections  3325  and  3353.  The  Instruments 
which  the  legislature  evidently  had  In  contcm- 
Iilatlon,  and  Intended  to  exempt  from  the  opera- 
lion  of  the  statutes  cited,  supra,  were  such  as 
create  trusts,  but  at  the  same  time  absolutely 
convey  fbe  tlUe  from  the  grants,  thus  doing 
something  more  than  the  mere  hypothecation 
of  propeiiy  for  the  paymeut  of  debt.  A  deed 
of  trust,  conveying  absolutely  and  irrevocably 
the  title  of  the  grantor.  Is  exempted  from  the 
uperatlon  of  said  statutes.  For  Instance,  A. 
conveys  certain  real  estate  to  B.,  to  be  held  in 
trust  by  B.  for  G.  (a  minoi),  the  rents  and 
profits  from  which  are  to  be  applied  by  B.,  the 
trustee,  to  the  support,  maintenance,  and  edu- 
cation of  O.  until  he  shall  arrive  at  mojorl^, 
with  the  further  provision  that  B.  shall  convey 
such  real  estate  absolutely  to  C.  when  the  lat- 
ter becomes  21  years  old.  This  deed  would 
create  a  trust,  would  be  a  "transfer  In  trust," 
and  could  not  be  construed  or  regarded  us 


merely  cresting  a  Hen  or  hypothecating  prop- 
erty for  the  performance  ot  an  act,  and  would 
create  no  Ilea  which  could  be  foreclosed,  either 
with  or  iritbont  an  actkm  commenced  for  that 
puHMMC.  Again,  If  A.  files  Us  petition  in  In- 
solvency under  the  provlskms  of  our  Code,  Is 
adjudged  an  insolvent,  and  his  creditors  select 
an  assignee  by  the  proper  proceeding,  wbereup- 
on  the  dork  ot  the  court  In  which  the  acthm 
is  pending  makes  a  deed  conveying  the  prop- 
erty of  the  Inscdvent  to  anCh  assignee  (as  the 
law  ma^  it  his  dn^  to  do),  this  deed  Is  a 
transfw  In  trust  for  the  benefit  ta  the  creditors 
of  the  inacdvent,  but  It  Is  not  a  mortgage,  sub- 
ject to  the  tq^ecatloa  of  the  statutes  dted 
supra.  Any  hypothecation  of  property  made 
by  the  debtor  by  his  own  volmitary  Rct,  as 
security  tax  the  payment  of  a  d^  which  be 
owes  to  his  creditor,  whether  made  with  or 
withont  the  Intervention  of  a  third  party  as 
trustee.  Is,  under  the  statutes  abode  quoted,  a 
mortgage,  and  to  be  so  regarded  and  treated, 
whether  the  hutrnment  by  which  auch  propoiy 
is  hypothecated  is  called  a  mor^ge,  deed,  or 
trust  deed,  bisspectlve  of  Its  form  or  inovi- 
slons.  The  legldatnre,  foUowfng  the  troid  of 
modem  l^lshitlon  in  enacthig  the  statutes 
quoted  supra,  Intended  to  protect  the  debtor 
from  burdensome  llabflltlea  by  providing  for 
contracts  under  wUch  the  creditor  may  be 
seemed,  yet  iwotectbig  the  debtee  from  opptm- 
slon,  and  giving  him.  In  case  of  default  petise 
to  enforcement  of  security  given  In  the  nature 
of  a  mortgage  for  the  paymoit  of  a  debt  which 
he  owes  his  creditor,  the  rl^t  to  meet  hla 
creditor,  In  an  action  tn  a  competent  court 
where  he  may  present  any  defense  which  be 
may  have  against  his  creditor,  huniring  to  the 
debtor  a  Judicial  sale  of  the  property  hypothe- 
cated, and  securing  to  the  debtor  the  right  to 
redeem  from  such  sale  within  a  given  time 
after  It  is  nmde.  The  legislature  has  [oovlded 
that  all  contracts  In  restraint  of  the  equity  of 
redemption  are  void,  that  the  hypothecation  of 
property  for  the  payment  of  a  debt  Is  a  mort- 
gage, and  that  a  mortgage  can  be  0if  orced  only 
by  an  acHon  of  foreclosure,  brought  In  a  com- 
petent court,  yet  It  la  contended  that  the  trust 
deed  In  question,  executed  merely  for  the  pur- 
pose of  securing  the  payment  of  a  f^ren  debt 
at  a  specified  time,  was  properly  foreclosed  by 
notice  and  sale,  without  an  action  commenced 
In  the  proper  court,  and  that  by  stich  sale  the 
absolute  title  of  the  grantor  passed  to  the 
purchaser,  and,  further,  that  such  sale  de- 
prived the  grantor  of  all  right  of  redemption 
from  such  sale.  This  contention  Is  contrary  to 
the  letter,  and  repugnant  to  the  spirit,  of  our 
statutes,  and  Is  In  direct  contravention  to  the 
general  policy  and  evident  Intent  of  the  stat- 
utory law  of  this  state.  We  feel  compelled  to 
hold,  that  tbe  instrument  In  question  must  be 
treated  and  regarded  as  a  mortgage.  Mr. 
Jcmes  hi  his  work  on  Mortgages,  at  i»ctlon 
17G8,  says:  "Deeds  of  trust,  as  has  already 
bem  noticed,  are,  tn  legal  effect,  mortgages. 
Where  a  mortgage  is  regarded.  In  accordance 
with  the  common-law  doctrine,  as  a  conveyanco 
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tC  tb6  l^al  estate,  a  deeA  oC  tmt  la,  of  ooann, 
none  tbe  less  a  coDT^ance  of  tiie  legal  estate. 
The  only  difference  of  opinion  on  this  p&tixt  la 
whether,  In  those  states  In  which  a  niortgage 
la  r^rded  as  a  mere  lien,  and  not  a  eonrey* 
ance  of  the  I^al  estate,  a  deed  of  trust  shall 
be  held  to  vest  the  legal  estate  In  the  tnuteea. 
Generally,  a  deed  of  trust  Is  In  this  respect 
held  to  hare  only  the  same  effect  as  a  mort- 
gage; such  being  the  decision  in  Iowa,  Ne- 
braska, and  Kaosas.  But,  on  the  other  hand, 
in  Florida,  and  perhaps  In  other  states,  it  is 
held  that,  although  a  mortgage  does  not  vest 
l^e  legal  estate  in  the  mortgagee,  a  deed  of 
trust  is  a  conveyance  whldi  does  Test  the  legal 
title  in  the  trustee." 

Under  the  statutes  cited  supra,  no  contract 
seating  a  Hen  upon  specific  property  for  the 
payment  of  a  debt  can  convey  the  legal  titles 
A  mortgage,  or  any  contract  in  the  nature  of  a 
mortage,  merely  creates  a  lien,  and  leaves  the 
l^al  title  in  the  mortgagor  or  grantor,  which 
can  only  be  passed  out  of  him  by  Judicial  sale, 
In  a  proper  action  under  the  statute,  after 
which  such  grantor  or  debtcv  may  redeem 
within  the  time  provided  by  law  for  redemp- 
tion of  property  from  execution  sale.  It  may 
or  may  not  be  wise  to  prescribe  by  legislation 
rules  for  the  protection  of  the  debtor.  With 
that  question  we  tiave  nothing  to  do.  The 
l^lBlature  have  the  right  to  prescribe  rules 
protecting  the  weak  and  Impecunious  from  op- 
pressive coDtracts,  under  which  usury  may  be 
extorted,  or  valuable  property  forfeited  for  a 
nominal  sum.  It  is  the  duty  of  the  court  to 
expound  and  apply  the  law  as  It  is  found.  It 
is  also  the  duty  of  the  court  to  give  to  the  stat- 
utes in  question  a  liberal  construction,  to  the 
end  that  the  policy  and  Intent  of  Buch  statutes, 
taking  them  as  a  whole,  with  relation  to  the 
subject  regulated,  may  be  carried  out  and  en- 
forced. The  legislature  having  defined  so 
clearly  and  forcibly  the  characteristics  of  a 
mortgage,  and  provided  for  the  enforcement 
of  mortgages  by  judicial  action  only,  we  could 
not  hold  that  an  Instiiiment  in  the  natare  of  a 
mortgage,  given  for  the  same  purpose  that 
mortgages  are  given,  and  which  la,  by  tbe  pos- 
itive terms  of  our  statutes,  to  be  regarded  and 
treated  aa  a  mortgage,  can  be  enforced  or  fore- 
closed in  any  manner  ottier  than  that  prescrit)- 
ed  for  the  enforcement  or  foreclosure  of  mort- 
gages, without  giving  to  the  statutes  under 
consideration  a  strained,  technical,  and  unrea- 
Bouable  construction,  which  would  defeat,  in 
part  at  least,  some  of  the  manifest  objects  of 
the  statutes  under  conslda-ation. 

But  it  Is  argued  with  much  force  by  the  re- 
spondents that  tbe  statutes  under  considera- 
tion were  borrowed  from  cur  slstar  state  Cali- 
fornia; that  said  statntea  hare  been  gtren  a 
'different  construction  by  the  courts  of  Califor- 
nia; and  that  the  construction  so  given  ly  the 
California  marts  is  binding  npon  this  court, 
the  statutes  having  been  adopted  with  refer- 
ence to  the  construction  placed  on  tiiem,  prior 
to  their  adoption  here,  by  the  state  from  which 
we  borrowed  them.   To  show  tbe  different 


oons  traction  of  the  ftatotea  vnOet  eonslderap 
tlon  from  that  Ii«e  glreii,  we  an  eXteA  to  the 
caaea  of  Koch  t.  Brlggs,  14  OaL  256;  Bata> 
man  v.  Burr,  57  Cat  483;  Fogarty  t.  Saw- 
yer, 17  Cal.  589;  Orant  r.  Burr,  04  CaL  298; 
Durkln  v.  Burr,  00  CaL  860;  More  t.  Calkins, 
95  Cal.  437,  30  Pac.  583;  Barr  r.  Shroeder,  32 
CaL  614;  Thompson  r.  McKay,  41  CaL  221; 
Fnquay  v.  Stickney,  Id.  583;  Loan  Soc.  T. 
Deering,  66  CaL  2SG,  6  Pac:  853;  Partridge  r. 
Shepard,  71  Cal.  477.  12  Pac  480.  We  have 
carefully  examined  all  of  the  California  cases 
eited,  and  It  does  not  af^ear,  from  any  of  the 
cases,  that  the  statutes  whlcb  we  have  bor- 
rowed from  California,  relating  to  the  anbjecc 
under  consideration,  quoted  supra,  have  been 
considered  and  oonstrued  by  the  aupr^e 
court  of  California  in  pari  materia,  or  that  aaid 
statutes  had  been  conatmed  and  considered  aa 
one  system,  in  conformity  to  tbe  rule  laid 
down  by  Mr.  Sutherland  In  hla  work  on  Stat- 
utory Construction,  hereinbefore  quoted. 

Owing  to  the  fact  that  our  Codes  whbdi  w« 
adopted  in  1887  were,  to  a  great  extent,  cop- 
ied from  the  California  Codes  ad<vted  in  1872, 
the  courts  in  this  Jurisdiction  take  notice  ot 
the  California  Code  tar  the  purpose  of  compar- 
ing the  provisions  of  our  Codes  with  those  of 
the  California  Codes;  thus  enabling  our  courta 
to  ascertain  the  construction  placed  npon  those 
statutory  provisions  which  we  have  borrowed 
from  the  California  Code  by  the  supreme  court 
of  California.  Sections  3325,  3327,  33S8,  3333, 
3334,  3350,  3353,  and  3351  <tf  our  Revised  Stat- 
utes, quoted  supra,  are  Identical  with  sections 
2872,  2874,  2875,  28S8,  2SS0,  2920,  2924.  and 
2925  of  the  Civil  Code  of  California;  and  sec- 
tions 4520  and  4523  of  our  Revised  Statutes 
are  tbe  same  aa  sections  726  and  74i  of  the 
Code  of  Civil  Procedure  of  Calif orala.  The 
California  Civil  Code  of  1872  containa  the  two 
following  sections,  which  were  never  adopted 
by  the  legislature  of  Idaho,  to  wit: 

"Sec.  2931.  A  mortgagee  may  foreclose  tba 
right  of  redemption  of  the  mortgagor  in  the 
manner  prescribed  by  the  Code  of  Civil  Pro- 
cedure. 

"Sec.  2932.  A  power  of  sale  may  be  con- 
ferred by  a  mortgage  upon  the  mortgagee  or 
any  other  person,  to  be  exercised  after  a  breach 
of  the  obligation  for  which  the  mortgage  Is  a 

security." 

It  win  tbus  be  seen  that  our  legislature  have 
adopted  only  a  portion  of  the  system  relating 
to  Uie  subject  under  consideration  which  tlie 
legislature  of  California  had  adopted  15  years 
prior  to  the  enactment  of  our  statutes  in  ques- 
tion here.  Our  legislature  haiing  adopted  only 
&  part  of  that  system,  refusing  to  adopt  sec- 
tions 2031  and  2932  of  the  avU  Code  of  Cal- 
ifornia, and  whldi  auQiorlze  the  execution,  by 
the  mortgagee,  or  trustee  In  a  tmst  deed,  of  a 
power  of  sale  given  In  sucb  mortgage  or  tnist 
deed,  we  think  the  conclusion  Irresistible  that 
our  legislature  Intended  that  a  power  of  sale 
ahonld  not  be  giren,  w,  if  given,  should  not  be 
exercised  by  a  mortgagee,  ot  hj  a  trustee  In 
an  instrument  termed  a  trust  deed,  but  which 
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Is,  In  contemplation  of  law,  merely  a  mort- . 
gaee.  S«ctton  744,  Code  Glr.  Froc.  GaL.  cit- 
ed supra,  was  construed  by  the  sufireme  court 
of  OaUfornia  In  Kocb  t.  Brlsss,  siipra,  with- 
out reference  to  any  other  statute,  appor- 
eady:  the  said  section  being  sectfam  260  of 
the  ordinal  practlcs  act  referred  to  In  that  de- 
cision. Whether  sections  2031  and  2932  of 
the  California  ClTll  Code,  cited  supra,  or  sim- 
ilar statutes,  were  In  force  in  Galtfornta  at  the 
time  the  case  of  Koch  t.  Brlggs  was  decided, 
we  are  not  adTlsed.  But,  If  the  said  two  last- 
named  statutes  were  then  In  force  in  Califor- 
nia, the  supreme  court  of  California  must  have 
taken  them  Into  consideration  In  construing 
section  260  of  the  California  practice  ac^  al- 
though said  statutes  were  not  mentlraied  In 
that  decision. 

To  uphold  the  mle  contended  for  by  the  re- 
spondents, by  enforcing  a  power  of  sale  contain- 
ed in  an  Instrument,  whether  termed  a  mortgage 
or  trust  deed,  wotfid  violate  one  of  Ota  oldest 
maxims  of  law,  by  doing  indirectly  that  which 
cannot  be  done  directly,  but  which  Is  prohib- 
ited by  law.  We  axe  cited  to  the  case  o<  First 
yat  Bank  v.  BeU  Sllyer  ft  Copper  Mln.  Co., 
19  Fae.  403,  decided  by  the  supreme  court  of 
Montana  In  1888,  and  the  same  case  In  156  U. 
S.  474,  IS  Sup.  Ct  440,  as  sustaining  the  po- 
slticm  contended  for  by  the  respondents.  In 
the  decisions  rend^'ed  In  that  case  by  the  su- 
preme court  of  the  territory  of  Montana  and  by 
the  supreme  court  of  the  United  States  it  does 
not  appear  that  Montana  had  adopted  ail  bf  the 
statutes  which  we  have  quoted  from  oar  Be- 
Tlsed  Stetutes,  nor  does  it  appear  in  either  of 
the  decisions  In  that  case  that  Montana  did, 
like  Idaho,  adt^  part,  and  refuse  to  adopt  all, 
of  the  proTlslons  of  the  California  Code  relat- 
ing to  the  subject  under  con^eratlon;  hence 
the  decisions  In  the  Montana  case  are  not  appli- 
cable. This  Is  the  first  time  that  Oils  ques- 
tion has  been  before  this  court,  and.  If  we  had 
adopted  all  of  the  provisions  of  the  California 
Code  relating  to  Qie  subject  under  consider- 
ation, or  if  our  statute,  section  4r>23,  supra,  ctHv 
responding  to  section  260  of  the  original  Cal- 
ifornia practice  act  (now  section  744  of  the  Cal- 
ifornia Code  of  Civil  Procedure),  and  corre- 
sponding to  section  371  of  the  Compiled  Laws 
of  Montana  (as  cited  In  First  Nat.  Bank  v.  Bell 
Silver  &  Copper  Mln.  Co..  19  Pac.  403),  we 
should  feel  constrained  to  follow  the  rule  an- 
nounced by  the  suiireme  court  of  California  In 
Koch  V.  Brigga,  supra,  and  since  followed  by 
that  court,  and  by  tlie  supreme  court  of  Mon- 
tana. The  rule  that,  by  adopting  a  statute 
from  a  slalo*  state  ttie  construction  of  the 
statute  by  the  courts  of  the  latter  state  Is  alKO 
adopted,  is  a  general  rule  that  is  universally 
recognized.  But  tills  rule  docs  not  apply  to 
a  case  where  the  statute  borrowed  has  been  so 
changed  or  mndiflcd  by  tlie  state  borrowing 
It  as  to  materially  change  the  policy  of  the  stat- 
ute thus  borrowed,  nor  does  the  rule  apply  to 
a  case  where  one  state  adoiits  only  a  purtlou 
of  the  statutes  of  aauther  state  upon  a  given 
■subject,  and  the  construction  does  not  reason- 


aUy  aHdy  to  flie  porUon  of  tfaa  ^Bt«n  m  boK- 
rowed.  In  oar  view.  If  all  of  tlie  statute^  of 
Oal)f(HrnIa  referred  to  herein  were  conddeired 
In  pari  matraia,  and  so  construed,  they  would 
Justify  and  fuUy  sui^rt  the  CaUfornia  rule; 
jsnii  while  the  CaUf«nla  court  has  not.  In  con- 
struing section  T44  of  the  Callfomta  Code  of 
Giril  Procedure,  in  any  of  the  caaes  to  which 
our  attention  has  been  called,  referred  to  the 
other  statutes  named,  yet  we  fed  convinced 
that  that  court.  In  construing  said  statute  bad 
in  mind  the  otber  statutes  relating  to  the  same 
subject,  and  oonstrued  said  atatute  with  refer- 
ence to  the  others  relating  to  the  subject  mder 
cukslderatlon. 

Seapondents  In  their  brief  cite  the  following 
note  to  section  744  of  the  Gallfomia  Code  of 
OlTll  Procedue^  to  wit:  "Deeds  of  trust  are 
to  be  dlatlngutefaed  from  mwigagea.  This 
section  has  no  application  to  tbem.  Bate- 
man  T.  Bnrr,  67  CoL  460;  Grant  v.  Burr,  54 
Cal.  284;  Koch  t.  Brlggs,  14  OaL  260."  Aad. 
in  suHnrt  of  the  doctrine  announced  in  said 
note  lor  the  compilers  of  the  CaUfornia  Code, 
the  respondents  have  cited  us  to  the  citations 
contained  In  an  arttele  written  by  Judge  Dil- 
lon in  2  Am.  Law  Beg.  (N.  S.)  p.  G55.  Those 
authorities  hold  that  a  deed  of  trust  places 
the  legal  title  In  the  troatee.  That  was  the 
rule  at  oomnum  law,  but  does  not  apply  here, 
for  the  reason  that  It  Is  in  direct  controveu- 
tlon  of  the  provisions  of  onr  statutes.  Judge 
Dillon,  In  section  4  of  said  article  <Id.  948). 
says:  "Deeds  of  IVust  and  McMtgages,  with 
Power  of  Sale,  Snhshmtially  IdentlcaL  A 
mortgage  with  a  power  of  sale,  and  a  deed  of 
trust  where  the  power  of  sale  Is  placed  In  a 
third  person,  arc  In  subatance  the  same. 
Some  of  the  cases  have  denied  this.  But 
those  taking  this  view  are  numeroua.  Kent 
d^nes  a  'mortgage'  thus:  *A  mortgage  Is 
the  conveyance  of  an  estate  hy  way  of  [dec^ 
for  the  security  of  debt,  and  to  become  void 
on  payment  of  it  The  legal  on-ncrshlp  Is 
vested  In  the  creditor;  but,  In  eqnl^,  thi» 
mortgagor  remains  the  actual  owner,  until  de- 
barred hy  his  own  default  or  Judicial  decree.' 
4  Kent,  Comm.  136.  He  refers  to  Instruments 
with  powers  of  sale  as  mortgages.  Id.  146. 
Vo  doctrine  is  more  Invincibly  established 
than  that  every  instrument  intended  to  secnre 
the  payment  of  money  or  the  performance  of 
some  collateral  act  Is  a  mortgage.  This  is 
the  test:  'If  a  trnnsactlon  resolve  itself  Into 
a  security,  whatever  may  be  Its  form,  and 
whatever  name  the  parties  may  choose  to 
give  to  it,  it  is  In  equity  n  mortgage.'  " 

Our  statutes  are  lu  harmony  with  the  rule 
anuounced  by  Judge  DUlon,  but  th^  over* 
turn  the  doctrine  announced  by  Kent,  that  the 
legal  title  passes  to  the  mortgagee.  The  sale 
under  the  trust  deed  In  this  case  was  with- 
out authority  of  law,  and  did  not  pas^t  the 
title  from  Itoberts,  the  grantor  of  appellnnt, 
to  tlie  renpontlents,  and  the  title  to  the  prc^ 
erty  In  question,  I.  e.  the  one-third  In  dispute, 
is  in  the  appellant.  It  is  alleged  In  the  com- 
plaint, and  adoaltted  In  the  answer  In  tbl5' 
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ease,  tbaX  on  the  ISth  day  of  Felnruary,  iSOO, 
the  appellant  tendwed  to  the  defendants,  re- 
spondents hete,  the  sum  of  91,900  In  payment 
of  the  debt,  and  interest  thereon,  mentioned 
to  said  ^Bt  deed,  and  in  settlement  of  the 
costs  ot  sale  and  attorney's  fees  Incurred  In 
the  sale  onder  the  trust  deed  In  question.  The 
appellant  In  his  complaint  alleged  his  readt- 
ness  and  wfllingnesB  to  pay  the  amount  of 
said  debt.  Interest,  and  cost  to  the  defendants 
at  any  time  that  they  would  receive  the  same, 
and  that  he  Is  ready  and  willing  to  prodooe 
Into  court  the  said  money  whenerer  the  same 
shall  be  accepted  by  the  defendants  or  or^ 
d«ed  by  the  court.  The  defendant  Venable. 
4ff  the  defendants,  as  the  ease  may  be,  as 
owner  of  said  trust  deed,  Is  entitled  to  receive 
from  the  appellant  the  amount  of  the  debt 
mentioned  in  said  tmat  deed,  to  wit,  $1,500, 
with  whatever  Interest  was  due  thereon  the 
13th  day  of  February,  1800,  the  time  of  the 
making  of  said  tender  by  appellant,  subject 
to  <^Bet  by  whatever  amount  may  be  found 
due  to  the  plaintlfl  from  the  defmdants  on 
final  accounting. 

It  appears  from  the  record  Id  this  case  that 
the  defendants  hare  been  working  the  min- 
ing property  in  question  since  the  17tb  day  of 
August,  1889  and  hare  extracted  lat^  quan- 
tities of  valuable  ore  therefrom,  and  that  the 
said  defendants  fall  and  refuse  to  account 
for  the  value  of  said  ores,  and  fail  and  refuse 
to  recognize  the  rights  of  the  plaintiff  therein. 
As  owner  of  an  undivided  one-third  interest 
In  and  to  said  mining  property  mentioned  In 
the  complaint  In  this  action,  appellant  Is  en- 
titled to  one-third  of  the  profits  accruing  from 
the  working  of  said  mine,  and  from  the  sale 
of  ores  extracted  therefrom,  by  the  defend- 
ants, and  to  this  end  an  acconnUnfc  must  be 
had  In  the  court  below.  The  plalntUf  Is  also, 
by  virtue  of  the  assignment  from  George 
Roberts  to  him,  entitled  to  one-third  of  what- 
ever sum  may  have  been  due  to  said  George 
H.  Roberts  at  the  date  of  said  assignment, 
from  the  proceeds  of  said  mining  property, 
from  the  defendants,  after  the  payment  of  all 
legitimate  and  proper  expenses  incurred  by 
the  defendants  In  working  said  mining  prop- 
erty, up  to  the  time  of  said  assignment  Sev- 
enl  questions  have  been  raised  In  this  case 
which  we  have  not  passed  upon,  and  which 
we  deem  It  unnecessary  to  pass  upon,  for  the 
reason  that  the  conclusions  reached,  and  the 
views  herein  expressed,  sufficiently  cover  the 
case  to  enable  the  district  court  to  settle  the 
whole  controversy  between  the  parties  in  ac- 
cordance with  law  and  justice.  The  order 
denying  the  plaintiff  a  new  trial  is  reversed, 
and  the  cause  remanded  to  the  district  court, 
with  instructions  to  vacate  and  set  aside  the 
Judgment  In  favor  of  the  defendants,  and  to 
grant  the  plaintlCf  a  new  trial,  and  for  fur- 
ther proceedings  consistent  with  the  views 
herein  expresed.  Costs  of  this  appeal  award- 
ed to  the  appellant 

8ULLXVAN,  a  J.,  and  HUSTON,  J.,  concur. 


(M  Obla  S8U 
UUNN,  Health  CornV.  v.  OORBIN  et  oL 

(Supreme  Court  of  Colorado.    Dec.  2C,  1897.) 

SUFKBUB  CODBT  PracTICB — ASSIQMIIBNT   OW  Eu. 

BOBS— BRian. 
Under  Compilation  Sup.  Ct  Rultu  1887, 
No.  60,  a  writ  of  error  to  the  court  of  appeals 
will  be  dismissed,  where  plaintiff  in  error  does 
not  file  new  briefs  and  a  new  assigameDt  of 
errors  in  the  supreme  court,  as  required  by  said 
mle. 

Error  to  court  of  appeals. 

Action  by  William  P.  Munn,  as  health 
commissioner  of  the  city  of  Denver,  against 
George  E.  Corbln  and  others.  A  judgment 
for  defendants  was  affirmed  In  tiie  court  of 
appeals  (44  Pac.  7S3),  and  plaintiff  brings 
error.  Dismissed. 

F.  A.  Williams  and  O.  Q.  Richmond,  for 
plaintiff  in  error. 

CAMPBELL,  J.  From  a  judgment  against 
him  in  the  district  court  of  Arapahoe  county 
the  plaintiff  In  error  here  appealed  to  the 
court  of  appeals.  In  the  latter  court  the 
judgment  of  the  trial  court  was  affirmed, 
and  the  opinion,  exhibiting  much  research 
and  evincing  a  careful  examination  of  the 
questions  raised.  Is  reported  in  8  Colo.  App., 
at  page  113,  44  Pac.  783.  To  the  judgment 
of  the  court  of  appeals  the  appellant  there 
(plaintiff  in  error  here)  seeks  to  prosecute  a 
writ  of  error.  A  transcript  of  the  record 
and  the  original  briefs  used  in  the  court  of 
appeals  were  filed  In  this  coiurt  on  August 
18,  1800.  Plaintiff  in  error  has  not  filed  a 
new  assignment  of  errors  or  additional 
briefs  In  this  court,  or  taken  any  steps  what- 
ever In  the  case,  except  the  mere  ffiing  of 
the  documents  aforesaid.  Rule  50  of  this 
court,  under  the  compilation  of  September 
18,  1897,  being  rule  41  of  the  preceding  book 
of  rules,  was  adopted  May  22,  1895.  In  or- 
der to  secure  a  hearing  and  determination 
by  this  court  of  an  appeal  from,  or  writ  of 
error  to,  any  final  judgment  of  the  court  of 
appeals,  this  rule  makes  it  imperative  that 
the  appellant,  or  plaintiff  In  error,  shall, 
among  other  things,  ffie  a  new  assignment 
of  errors  and  briefs  within  the  same  time 
as  in  cases  brought  up  for  review  from  oth- 
er courts.  This  rule  not  having  been  com- 
plied with  by  the  plaintiff  In  error  here,  the 
writ  Is  dismissed.  We  are  the  less  reluc- 
tant strlcUy  to  enforce  this  rule  in  the  case 
at  bar  because  the  parties  have  had  one  ap- 
peal, where  all  the  questions  involved  have 
been  thoroughly  considered.  Dismissed. 


(»  Colo.  46i) 

HINDRY  V.  HOLT. 
(Supreme  Court  of  Colorado.    Dec.  20,  1807.) 
Dbatb  by  WaoNoruL  Act. 

1.  At  common  law,  so  right  of  action  was  giv- 
en for  damages  resulting  from  death  through 
wrongful  act  or  negligence. 

2.  The  words  "heir  or  heirs  of  deceased."  as 
used  in  the  second  classification  of  Uilla*  AniL 
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St  &  37,  1 1508,  pnn-iding  that,  thwe  being  no 
basband  or  vritfi,  or  it  he  or  Bho  fails  to  fioe  for 
the  death  of  deceased,  caiuted  by  negligence, 
the  heir  or  beirs  way,  mean  "child  or  children," 
and  limit  the  right  of  acLioo  to  liueal  descend- 
ants of  deceased. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Cntherlne  M.  Holt,  by  guardian 
ad  litem,  against  J.  B.  Hindry.  Prom  a 
Judgment  for  plaintift,  defendant  appeals. 
Rftrened. 

This  iB  an  action  brought  In  behalf  of 
Catherine  M.  Holt  by  0.  J.  Burns,  her  guar- 
dian ad  litem,  agaloBt  J.  B.  Hindry,  to  re- 
cover damages  for  the  death  of  Thomas 
Holt,  her  unde.  The  right  to  such  recorery 
18  predicated  upon  the  following  facts:  On 
October  6, 1^,  Thomas  Holt,  an  unmarried 
man,  38  years  of  age.  was  employed  by  J. 
B.  Hindry,  the  defendant,  as  a  common  la- 
borer, and  while  engaged  under  his  dlrectl(m 
In  ezcBvatlng  a  sewer  trench  In  North  Den- 
ver the  ground  caved  In  upon  him,  causing 
his  death.  He  died  Intestate,  leaving  sur- 
viving^ him  Catherine  M.  Holt,  a  dau^ter 
of  his  deceased  broHier,  an  infant  five  years 
of  age,  as  Us  only  hclr.  From  Xovember, 
ISOO,  to  September,  1^2,  be  resided  In  the 
city  of  Denver  with  Catherine  and  her  moth- 
er, and  contributed  almost  entirely  to  her 
support,  furnished  her  clothing,  and  the  pro- 
visions and  necessaries  for  the  family.  In 
September.  1892,  plaintiff  and  her  mother 
moved  away  from  the  city  of  Denver,  and 
from  that  time  until  his  death  he  continued 
to  support  pialntirr,  sending  money  to  her 
mother  for  that  purpose:  and,  if  be  had 
survived,  he  would  have  continued  to  sup- 
port, educate,  and  maintain  her.  The  cause 
was  tried  to  a  jury,  and  resulted  In  a  ver- 
dict and  judgment  for  ¥4,S0O.  To  reverse 
this  judgment,  defendant,  Hindry,  prose- 
cutes this  appeal, 

George  W.  Miller,  Daniel  Sayer,  and  John 
H.  Beddln,  (or  appellant.  Caypless  & 
Brown,  for  appellee. ' 

GODDABD,  J.  (after  stating  the  facts). 
Among  the  many  objections  raised  by  the 
»peci9catlons  of  error,  we  deem  it  necessary 
to  notiee  the  one  only  which  challenges  the 
right  of  appellee  to  maintain  the  action, 
since,  in  our  opinion,  this  question  is  ded- 
Bive  of  the  case.  No  right  of  action  for  dam- 
ages resulting  from  death  through  wrongful 
act  or  negligence  was  given  by  the  common 
law,  and  such  right  exists  only  by  virtue  of 
our  statute.  Oen.  Laws  1877.  p.  348;  Mills' 
Ann.  St.  c.  37.  This  statute  gives  the  right 
of  action,  and  designates  the  party  or  par- 
ties who  may  sue  for  recovery  of  damages 
in  cases  of  this  kind,  and  classtfles  them  as 
follows:  First,  husband  or  wife  of  de- 
ceased; second,  if  tliero  be  no  husband  or 
wife,  or  he  or  she  falls  to  sue  within  one 
year  after  such  death,  then  by  the  heir  or 
heirs  of  deceased;  third,  if  £uch  deceased  be 


V.  HOLT.  im 

a  minor,  or  unmarried,  then  by  the  father  or 
mother,  who  may  join  in  the  suit,  and  each 
shall  have  an  equal  interest  in  the  judgment, 
or,  if  either  of  them  be  dead,  then  by  the 
survivor.  Though  similar  In  Its  general  fea- 
tures to  the  ori^nal  Slnglish  statute  &  & 

10  Vict.  c.  93),  known  as  "Lord  Campbell's 
Act,"  and  the  statutes  on  this  subject  gen- 
erally adopted  in  this  country.  It  will  be  seen 
that  our  act  differs  from  all  of  them  in  Its 
designation  of  the  parties  that  may  sue. 
Most  of  them  provide  that  the  action  may  be 
brought  by  the  personal  representatives  of 
the  deceased,  for  the  benefit  of  his  widow 
and  next  of  kin,  while  by  the  terms  of  our 
statute  the  right  to  sue  Is  vested,  In  the  first 
Instance,  In  the  surviving  husband  or  wife, 
to  the  exclusion  of  all  others;  and  the  ex- 
istence of  the  right  in  the  second  class  nam- 
ed is  wholly  dependent  upon  the  fact  that 
tb^  be  neither  husband  nor  wife  surviving, 
or  that  be  or  she  shall  have  waived  the 
right  by  falling  to  sue  In  the  time  prescrltied; 
thus,  evincing  an  intention  on  the  part  of  the 
lawmaldng  power  to  confer  this  new  right 
of  action  upon  the  second  elass  only  la  the 
event  the  decedent  at  the  time  of  death  was, 
or  had  tieen,  a  married  person,  and  should 
leave  surviving  lineal  descendants.  This  Is 
made  more  manifest  by  the  third  subdivi- 
sion, whereby  the  right  of  action  is  exclu- 
sively given  to  the  father  and  mother  In  case 
the  deceased  was  a  minor,  or  unmarried.  By 
construing  the  words  "heir  or  heirs,"  as 
used  In  the  second  subdivision,  to  mean 
"child  or  children,"  the  purpose  of  this  char- 
acter of  legislation  Is  caxrled  out,  which  is 
to  compensate  those  who  suffer  pecuniary 
loss  by  reason  of  the  death.  While,  on  the 
other  hand,  if  the  words  "heir  or  heirs"  are 
to  be  construed  as  meaning  all  those  who, 
under  the  statute  of  descents  and  distribu- 
tions, would  be  entitled  to  inherit,  then  col- 
lateral kindred,  however  remote,  who  would 
derive  no  pecuniary  benefit  from  the  con- 
tinuance of  the  life  of  deceased,  as  well  as 
the  direct  descendants,  may  maintain  the  ac- 
tion,— a  result  wholiy  Inconsistent  with  the 
plain  purport  and  object  of  the  statute.  And 
furthermore,  such  construction  would  ren- 
der the  third  subdivision  wholiy  useless  and 
unnecessary,  since  the  father  and  mother 
would,  by  our  act  of  descents  and  distribu- 
tions, be  the  heirs  In  case  the  deceased  was 
a  minor,  or  unmarried,  and,  consequently, 
included  within  the  class  of  beneficiaries  de- 
scribed in  the  second  subdivision.  In  order, 
therefore,  to  -give  consistency  and  effect  to 
all  of  the  foregoing  provisions,  and  to  carry 

■  out  the  beneficent  purpose  of  the  statute, 
the  words  "heir  or  heirs,"  as  used  in  the 
second  subdivision,  must  be  held  to  l>e  syn- 
onymous with  "child  or  children."  In 
Jordan's  Adm'r  v.  Ballroad  Co.,  89  Ky.  40, 

11  S.  W.  1013,  the  supreme  court  of  Ken- 
tucky had  under  consideration  the  meaning 
to  lie  given  to  the  word  "heir"  as  used  In 
their  statQte^  which  provided  that  the  "wld- 
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OTT,  lielT,  or  personal  represeDtatlre^'  of  tbe 
deceased  sboald  hare  the  right  to  sue;  and 
It  was  held  that  It  should  be  so  limited  as  to 
mean  "child,"  and  not  extended  so  as  to  In- 
clude collateral  kindred  of  the  deceased. 
Lewis.  O.  J.,  in  si^aklUK  for  the  conrt,  says: 
"The  word  'heir*  cannot,  according  to  its  'pe- 
culiar and  appropriate  meaning  In  the  law/ 
be  used  In  relation  to  damages  recoverable 
under  the  section,  being  applicable  to  real 
estate  of  Inheritance,  and  not  to  personalty. 
It  must,  therefore,  be  Interpreted  to  mean 
either  'distributee'  or  'child.'  To  make  It 
mean  'distributee'  would,  it  seems  to  us,  be 
contrary  to  the  reason  and  purpose  of  the 
law,  which  was  Intended  to  give  redress, 
reparation,  or  compensation  to  those  only 
who  are  Injured  pecuniarily  by  the  loss  or 
destmctlon  of  the  life  of  husband  and  fa* 
ther."  To  the  same  effect  are  Henderson's 
Adm'r  T.  Railroad  Co.,  66  Ky.  889,  5  S.  W. 
875;  RaUway  Co.  v.  Adam's  Adm'r  (Ky.)  13 
8.  W.  428.  The  case  of  Railroad  Co.  t.  Wil- 
son, 12  Colo,  ao,  20  Pac.  340,  Is  relied  on  as 
recognlKlng  the  right  of  brothers  and  sis- 
ters of  the  deceased  to  maintain  an  action 
under  this  statute.  Hist  was  an  action 
brought  by  the  parents  to  recover  damages 
for  the  death  of  an  unmarried  son,  and  the 
question  as  to  the  right  of  collateral  kindred 
to  maintain  the  action  was  In  no  way  In- 
volved; and,  moreover,  the  language  used, 
aside  from  being  mere  dictum,  Is  found  In 
a  quotation  from  the  case  of  City  of  Chicago 
V.  Keefe,  114  ni.  222,  2  N.  B.  26T,  cited  In. 
support  of  a  dttTerent  proposition.  The  case, 
therefore,  is  not  an  authority  for  the  rule 
claimed  by  appellee.  Our  condnslon  Is  that 
the  words  "heir  or  heirs,"  as  here  used,  do 
not  include  all  those  entitled  to  share  In 
tbe  estate  of  a  person  dying  Intestate,  under 
our  statute  of  descents  and  distrlbntlonB, 
but  were  Intended  to  mean  "child  or  chil- 
dren," and  limit  the  right  of  action  to  lineal 
descendants  of  the  deceased.  In  this  case 
the  deceased  had  never  been  married,  and 
had  no  children.  Under  such  circumstances, 
the  right  of  action  Is  given,  as  we  have  seen, 
exclusively  to  the  father  and  mother.  This, 
In  Itself,  precludes  the  plaintiff  from  main- 
taining the  action.  The  Judgment  of  the  dis- 
trict court  is  therefore  reversed,  and  the 
cause  remanded,  with  direction  to  dismiss 
the  action.  Reversed  and  remanded. 


GITT  OF  HIGHLANDS  et  al.  JOHXSON*. 

(Supreme  Court  of  Colorado.    Dec.  20,  1897.) 

TlXATION— UOLI.ECTrON— ISJUMmON  —  MrS'tCIPAL 

.  AssEasMBMTS— Statutes— Implied  Rkpbal. 

1.  That  a  tax  or  nssi'ssmeut  is  voiii  \b  not 
BUfflHent  to  justify  tln'  interposition  of  equity 
to  rentrain  its  nillection. 

2.  Lhws  18i«.  pp.  418-^2.-!.  ameiidiiip:  Gen. 
St.  5  286(i,  so  as  to  reriuire  tte  founty  aKSOstwr, 
instead  o(  the  county  clerk,  to  itisnc  the  warrant 
to  the  county  treasurer  for  thp  colloftion  of  gen- 
eral taxptt.  although  not  expressly  repealing 
section  3350,  which  leauires  the  oountr  clerk  to 


Include  In  bis  warrant  manloipol  taxes,  makes 
it  Inoperative,  so  that  all  duties  which  devolved 
upon  the  county  clerk  as  to  the  collection  of 
state,  county,  op  city  taxes,  proper,  before  the 
passage  of  the  amendment,  thereafter  devolved 
upon  the  county  assesBor. 

3.  Under  Gen.  St.  S  3351,  which  provides 
"that  any  municipal  corporation  may,  m  addi- 
tion to  the  means  providM,  if  by  ordinance  it  so 
elects,  cause  any  and  all  delinquent  charges,  as- 
sessmentB,  or  taxes  •  •  •  to  be  certified  to 
the  county  clerk  of  the  county  and  be  collected 
and  paid  over  by  tbe  treasurer  of  tbe  county  in 
the  same  manner  as  taxes  are  nnthnriacn  to 
be  by  this  act,"  a  city  may,  by  appropriate  ordi- 
nance, empower  the  county  treasurer  to  collect 
delinquent  sewer  assessments  in  the  same  man- 
ner as  he  collects  other  taxes,  without  certify- 
ing same  to  county  clerk. 

Appeal  from  district  court,  An4>ahoe  coun- 
ty- 

Action  Frank  Johnson  against  the  city 
of  Highlands  and  another.  From  a  decree 
for  plaintiff,  defendants  appeal.  Reversed. 

L.  B.  KenworUiy,  George  O.  Norris,  and 
Bmerson  3.  Short,, for  appellants.  Oaxpenter 
&  McBlrd,  for  appellee. 

CAMPBELL,  J.  This  action  was  brought 
by  the  appellee  (plaintiff  below)  against  the 
county  treastu^r  of  Arapahoe  county  and  the 
city  of  Highlands,  to  restrain  them  from  sell- 
ing his  property  for  a  delinquent  assessment 
levied  thereupon  by  said  city  for  constructing 
a  sewer.  The  treasurer  was  perpetually  en- 
joined from  selling,  and  from  tbe  decree  so 
providing  both  defendants  have  appealed. 

The  grounds  of  the  action,  as  set  up  In  the 
complaint,  are  (1)  that  the  assessment  was 
void;  (2)  that  the  county  treasurer  had  no 
warrant  for  its  collection,  and,  in  attempting 
to  do  so,  was  proceeding  to  take  private  proi>- 
erty  without  due  process  of  law.  The  first 
ground  has  been  waived  In  argument,  and 
the  appellee  relies  now  upon  the  sole  ground 
that  the  city  council  did  not  cause  to  be  cer- 
tified to  the  county  clerk  the  delinquent  as- 
sessment, and  the  county  clerk  did  not  In- 
clude the  same  In  his  warrant  to  tbe  county 
treasurer  for  Its  collection;  the  point  being 
that  this  failure  is  not  a  mere  Irregularity,  but 
is  in  violation  both  of  tbe  statute  In  that  be- 
half, and  of  the  fourteenth  amendment  of  the 
federal,  and  section  25  of  article  2  of  our 
state,  constitution,  and  so  leaves  the  county 
treasurer  wholly  without  authority  In  law  for 
collecting  the  assessment  The  respective 
counsel  apparently  agree  that  this  constitu- 
tional question  Is  necessary  to  a  determination 
of  this  controversy,— for  1^  tbe  appellant  it  is 
contended  that  the  threatened  act  of  the  treas- 
urer to  advertise  and  sell  conforms  to,  and  is 
in  substantial  compliance  with,  said  provi- 
sions of  the  statute  and  constitutions;  and, 
on  the  pari  of  appellee,  that  such  acts,  if  done, 
would  be  entirely  unwarranted  by  any  law  of 
the  land.  The  statutes  bearing  upon  the 
question  are  Gen.  St  {  3312,  subd.  75,  as 
amended  the  act  of  1889;  Sess.  Iaws  1889. 
p.  4541  (2  Mills'  Ann.  St  «  4103);  Gen.  St  K 
3321,  3360-^362  (2  Mills'  Ann.  St  H  4441, 
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4471-4478);  Sesa.  Law*  1893,  p.  418,  i  28  (3 
urns'  Ann.  St  f  8819);  Sesa.  Laws  1893,  p. 
423.  S  08  (3  MOls'  Ann.  St  I  3829). 

Tbat  a  tax  or  assessment  Ii  void  la  not  snffl- 
dent  to  justify  the  Interposition  of  a  conrt  of 
equity  to  restrain  Its  collectloii.  Insurance 
Co.  T.  Bonner.  24  Colo.  220,  40  Pac.  366,  and 
State  Ballroad  Tax  Cases.  92  U.  S.  575.  It  Is 
probably  because  of  this  well-established  prin- 
ciple that  counsel  for  appellee  now  abandon 
tlie  first,  and  rely  solely  upon  the  second, 
(round  set  up  lo  their  complatnt  To  mu- 
nicipalities organized  thereunder,  as  was  the 
defendant  city,  two  remedies  are  given  by  our 
general  municipal  corporation  act  for  collect- 
ing sewer  assessments  duly  levied  by  them. 
By  subdivision  75,  t  S312,  supra,  they  may  be 
collected*  and  the  Hen  thereof  enforced,  by 
the  city  council,  In  a  proceeding  at  law  or  In 
equity.  The  other  remedy  is  found  In  section 
8361.  wtilcb  gives  to  the  mnnlclpallty  the 
light  by  ordinance  to  cause  a  delinquent  as- 
sessment "to  be  certified  to  the  county  clerk 
of  the  county,  and  be  collected  and  paid  over 
hy  the  treasurer  of  the  county  tn  the  same 
manner  as  taxes  are  authorised  to  be  by 
this  act"  When  compliance  therewith  Is 
made,  It  becomes  the  duty  of  the  treasurer, 
under  section  supra,  to  collect  said  as- 

sessment in  the  same  manner,  and  at  the 
same  time,  as  other  taxes  upon  the  same  tax 
list  are  collected;  and  it  Is  further  provided 
therein  that  "all  the  laws  of  the  state  for  the 
assessment  and  collection  of  geneml  taxes,  in- 
cluding the  laws  for  the  sale  of  property  for 
taxes,  and  the  redemption  of  the  same,  shall 
apply  and  have  as  full  effect  for  the  collec- 
tion of  such  city  or  town  taxes  as  for  such 
general  taxes,  except  as  modified  by  this  act" 
The  position  taken  by  the  appellee  Is  that 
before  the  county  treasurer  has  any  right  fb 
collect  the  aflsessmemts  and  enforce  the  llm, 
all  the  statutory  ctmditions  precedent  to  the 
existence  of  the  right  must  be  strictly  ful- 
filled, and,  unless  they  are,  the  treasurer.  In 
attempting  to  collect  acts  without  process  of 
law.  The  certification  to  the  county  clerk,  as 
provided  by  section  83S1,  and  the  issuing  by 
the  latter  of  his  warrant  to  the  treasurer,  as 
section  8360  reqalres,  are  said  to  be  Impera- 
tive statutory  conditions  to  be  observed,  and 
noncompliance  therewith  Is  said  to  be  fatal  to 
the  treasurer's  right  to  collect.  It  wlU  be  ob- 
served that  section  3360  does  not  in  terms, 
require  the  county  clerk  to  Include,  In  his  gen- 
eral warrant  to  the  treasurer  for  the  collection 
of  taxes,  assessments  levied  by  a  municipal- 
ity; but  It  iB  contended  that  Inasmuch  as  sec- 
tion 3362  makes  applicable  to  the  collection 
thereof  all  the  laws  of  the  state  for  the  col- 
lection and  assessment  of  taxes  generally, 
except  as  modified  by  the  act  and  prior  to  the 
amendment  of  1S93,  supra,  the  county  clerk 
was  required  by  section  2806  of  the  revenue 
act  to  Issue  to  the  county  treasurer  the  war- 
rant for  the  collection  of  all  taxes,  the  county 
clerk  must  therefore  Include  the  municipal 
assessment  Id  such  general  warrant  A» 


snmhig  this'  to  have  been  his  daty  prior  t6 
1893,  we  proceed  to  an  examination  of  thi 
specific  objection  urged  to  the  treasurer's 
lack  of  authority.  Counsel  for  appellee  them- 
selves argue,  as  just  stated,  that  when  a  dty 
council  elects  the  second  of  the  two  remedies 
above  mentioned,  the  reason  for  requiring  cer- 
tification to  the  county  clerk  Is  that  when 
section  3351  was  passed  the  county  clerk  was 
required  by  section  2868  of  the  revenue  act 
and  by  said  section  3360,  to  Issue  his  warrant 
to  the  county  treasurer  for  the  collection  of 
an  taxes  of  every  kind,  Including  municipal 
asseesmeota.  Tbe  argument  further  Is  Uiat 
the  Issuing  of  this  warrant  by  the  county 
clerk,  and  its  delivery  to  the  treasurer,  con- 
stitute the  only  anthorlty  of  the  latter  to  col- 
lect, and  without  it  no  collection  can  be  en- 
forced. All  the  authorities  agree  that  the 
collector  at  taxes,  by  whatever  title  called, 
must  have  some  authority  or  warrant  for 
their  collection,  and  In  lieu  thereof  his  acts 
are  trespasses.  Gooley,  Tax'n  (2d  Eld.)  pp. 
424^431,  469,  481;  Barroughs,  Tax'n,  fiS  10? 
et  seq.,  113;  Black,  Tax  Titles,  1 76;  1  Black- 
well,  Tax  Titles,  H  330  et  seq.,  tf3.  Gener- 
ally, and  In  most  of  tbe  states,  this  *Var- 
rant"  as  it  Is  usually  called,  Is  issued  to  the 
collector  by  some  other  designated  officer, 
who  prepares,  or  has  In  his  possession,  the  as- 
sessment roll  or  tax  list  But  It  Is  appre- 
hended that  It  Is  not  eiuentlal  that  the  war- 
rant should  come  from  some  other  official; 
and.  If  so,  It  Is  because  of  some  statutory  pro- 
vision. In  other  words,  it  is  exclusively  a 
regulation  of  statute  law,  wheOier  the  an- 
thorlty for  collection  Is  conferred  directly  up- 
on the  collector  by  the  statute  itself,  or  Indi- 
rectly, through  some  other  officer,  to  whom 
the  statute  bas  Intrusted  the  power  of  Issnlng 
such  authority;  for,  If  it  Is  competent  for 
the  legislature  to  delegate  to  some  subordinate 
person  or  body  this  power,  the  same,  in  the 
absence  of  constitutional  limitations,  may  be 
conferred  upon  the  collector  directly  tiy  tbe 
act  of  the  legislature  itsdf.  In  this  state, 
prior  to  the  amendment  of  1898,  tbe  valua- 
tion of  property  for  taxation  was  made  by  the 
county  asseseor,  and  he  was  required  to  pre- 
pare, and  deliver  to  the  county  clerk,  the  as- 
sessmmt  rolL  After  the  receipt  thereof  by 
him,  the  county  clerk  tlien  prepared  an  ab- 
stract of  this  roll,  and  tba*efrozn  made  up 
the  tax  list  and  transmitted  it  to  the  county 
treasurer,  together  with  his  warrant  to  tbe 
latter  for  the  collection  of  the  taxes  therein 
Included.  Oen.  SL  1888,  |  2863  et  seq.  (2 
Mills'  Ann.  St  8  8826).  But  In  1803  (see  Sess. 
Laws  1893,  pp.  418-428;  3  Mills'  Ann.  St. 
I  3826  et  seq.)  a  change  was  made,  and  said 
duties  theretofore  imposed,  and  powers  there- 
tofore conferred,  upon  the  county  clerk,  were 
all  withdrawn,  and  vested  in  the  county  as- 
sessor, so  that  since  that  time  tbe  statute 
makes  It  the  duty  of  tbe  county  assessor  not 
only  to  make  the  assessment  but  to  prepare 
said  abstract  and  tax  list,  and  to  iMiw  aaid 
warrant  to  the  treaauru^ 
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But  It  la  argued  by  counsel  for  appdlee 
tliat  tbls  legislation  of  18U3  was  not  Intend- 
ed to,  and  does  not,  apply  to  tbe  collection 
of  municipal  taxes  or  assessments;  for  sec- 
tion 3350,  a  part  of  the  original  municipal 
corporation  act,  makes  it  tbe  duty  of  the 
county  clerk  to  ^tend  them  on  the  tax  list, 
and  include  them  in  his  general  warrant  of 
collection  to  tbe  ti'easurer,  and  It  has  not 
been  amended  or  repealed.  It  la  true  that  it 
has  not  been  expressly  r^iealed,  but  It  seems 
very  clear  that  it  Is  at  least  Incapable  of 
literal  enforcement.  This  section  made  It 
the  duty  of  the  clerk  to  extend  city  taxes 
as  soon  as  the  assessment  roU  was  ready 
for  him.  He  made  the  tax  list  from  this  roll, 
and  included  the  taxes  In  bis  general  war- 
rant; .  that  is,  in  the  warrant  for  state  and 
county  taxes.  Prior  to  1803  tbe  assessor 
furnished  the  clerk  with  the  data,  tIz.  the 
assessment  roll,  from  which,  and  from 
which  only,  could  the  clerk  compute  and  ex- 
tend tbe  taxes,  and  make  the  tax  list.  By 
the  act  of  1896  the  assessor  was  relleY«d  of 
tbls  duty.  Thereafter  he  retained  in  his 
own  possession  tbls  roll,  and  from  It  com- 
puted and  extended  the  taxes,  prepared  tbe 
abstract,  and  the  tax  list.  The  clerk  no 
longer  can  make  either.  Besides,  the  as- 
sessor, and  not  tbe  county  clerk,  delivers  to 
the  treasurer  tbe  tax  list,  and  Issues  tbe  gen- 
eral warrant  for  coUectloa.  It  therefore  fol- 
lows that  section  33o0  Is  inoperative,  for  It 
is  Ittipiossible  for  the  clerk  to  perform  the 
things  which  that  section  imposes  upon  him. 
Aa  to  .state,  county,  and  city  taxes,  proper, 
the  assessor  has  tbe  power  possessed  by 
the  clerk  prior  to  the  act  of  1803.  In  other 
words,  the  effect  of  said  act  Is  to  read  Into 
section  3850  the  word  "assessor,"  instead  of 
"county  clerk." 

As  it  is  now,  therefore,  the  duty  of  the 
assessor  to  include  city  taxes  Id  his  general 
warrant  to  the  treasurer,  the  question  Is, 
may  the  treasurer  collect  delinquent  sower 
assessments  levied  by  a  municipality  If  they 
are  not  included  in  the  assessor's  general 
warrant?  With  tbe  statutory  machinery 
now  in  force  touching  state,-  county,  and 
municipal  taxes,  proper,  there  is  a  necessity 
for  requiring  a  warrant  for  their  collection 
to  be  delivered  to  the  treasurer  by  the  as- 
sessor, and  tbe  statute  so  provides.  He 
values  the  taxable  property  for  assessment, 
he  determines  the  amount  of  the  tax  upon 
the  basis  of  valuation  at  the  rate  prescribed 
by  the  body  having  authority  to  make  the 
levy,  he  Is  the  only  official  who  can  ascer- 
tain the  amount  of  the  tax,  and  so  his  war- 
rant for  Its  collectl<m  Is  pro\i(led  for.  But 
in  case  of  sewer  assessments  no  such  neces- 
sity exists  (or  requiring  him  to  Issue  a  col- 
lector's warrant.  The  city  council  levies 
the  assessment,  and  determines  the  amount 
thereof,  upon  the  basis  of  supposed  benefits 
ascertained  by  it.  The  assessor  has  nothing 
to  do  with  it  in  any  way.  and  so  we  would 
not  expect  to  find  any  statutory  provision 


requiring  him  to  exercise  any  authority  con- 
cerning it  It  is  only  by  reason  of  tbe  fact 
that  section  3352  makes  applicable  to  such 
sewer  assessments  the  general  laws  of  the 
state  for  tbe  assessment  and  collection  of 
general  taxes,  except  as  modified  by  the  act 
itself,  that  any  sucta  claim  is  made  that  the 
county  clerk  or  assessor  must  Issue  this  war- 
rant. But  it  is  apparent,  without  any  ar- 
gument, that  the  general  laws  relating  to 
the  assessment  of  general  taxes  are,  in  great 
measure,  inapplicable.  And  such  general 
laws  tor  collecting  taxes,  In  so  tax  as  con- 
cerns a  warrant  from  any  other  county  offi- 
cer for  their  collection,  are  Inapplicable,  and 
they  are  modified  by  the  municipal  corpora- 
tion act  itself.  Section  S3S1,  so  far  aa  per- 
tinent here.  Is  hereinbefore  quoted.  A  fair 
construction  of  that  section  Is  that  when  the 
municipality,  by  ordinance,  so  provides,  this 
section  and  said  ordinance  together  consti- 
tute tbe  authority,  and  the  only  authority, 
which  tbe  treasurer  has  for  collecting  said 
delinquent  municipal  assessments,  In  the 
same  manner  as  he  collects  state,  county, 
and  municipal  taxes,  and  that  when  the  mu- 
nicipality furnishes  the  treasurer  {.M  in  tbla 
case  It  properly  did,  through  the  certificate 
of  its  city  clerk,  In  accordance  with  the  pro- 
vision of  tbe  ordinance  to  that  effect)  with 
proof  of  the  passage  of  an  appropriate  or- 
dinance, tbe  treasurer,  without  any  other 
warrant,  has  the  autnorlty  to  collect  tbe  de- 
linquent municipal  assessment  lu  the  same 
manner  as  he  collects  other  taxes.  ^Hiat 
portion  of  section  3350  requiring  certification 
to  tbe  county  clerk  may  be  entirely  disre- 
garded. It  Is  not  essential  to  the  right  of 
a  treasurer  to  collect.  To  comply  with  its 
direction  would  no  longer  serve  any  useful 
purpose,  and  to  omit  compliance  therewith 
would,  at  most,  be  an  Irregularity,  and  In  no 
sense  Injuriously  affect  the  right  of  tbe  de- 
linquent owner,  or  Impair  the  right  of  tbe 
treasurer  to  collect.  The  statute  and  tbe 
ordinance  furnish  this  authority.  See,  on: 
these  points,  Parker  v.  Sexton,  20  Iowa,  421 ; 
Cedar  Rapids  &  M.  R.  B.  Co.  v.  Carroll  Co.. 
41  Iowa,  153;  Iowa  BaUroad  Land  Co. 
Sac  Co.,  39  Iowa,  124;  Iowa  Ballioad  Land 
Co.  V.  CirroU  Co.,  Id  161. 

Compliance  baring  been  made  by  the  mu- 
nicipality lu  substantial  conformity  to  these 
views,  it  follows  that  tbe  treasurer  had  ful^ 
authority  In  this  case  to  proceed  to  the  ad- 
vertising and  sale  of  the  plaintiff's  property. 
The  judpment  of  the  court  la  therefore  re- 
versed, and  the  cause  remanded  to  the  dis- 
trict court,  with  InstructionB  to  dismiss  the- 
action,  Beversed. 


WINTRR  V.  PKOPLB, 
(Court  of  .\i>ppnl9  of  Colorndo.  Jan.  10,  1808.* 

Biu-s  OF  Ex(^EPTio\-s— Time  of  Making. 

T'lider  Oinlc,  §  .IRTi,  providinj;,  ri>spt>ofiiij 
bills-of  exceptions,  that  'it  Shall  be  the  duty  ol 
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judge  to  allow  tlie  iam«,  and  to  sIks  and 
seal  the  same  at  any  time  daring  the  term  of 
the  court  at  which  exception*  were  taken,  or  at 
mnj  time  thereafter  to  be  fixed  the  court," 
the  trial  judge  was  without  anthoikty  to  make 
an  order  extending  the  time  within  which  a  bill 
of  exceptions  could  be  tendered  and  filed,  at 
chambers,  and  after  the  expiration  of  the  term 
at  which  final  judgment  had  been  rendered,  and 
an  appeal  therefrom  priced  and  allowed. 

Appeal  from  Rio  Grande  county  court 
Action,  la  the  name  of  the  people,  bj  the 
town  of  Monte  Tlsta  against  Thomas  Z.  Win- 
ter.   From  a  Judgment  against  blm,  defend- 
ant appeals.  Affirmed. 

John  W.  Orump,  for  mipellant  Jesse  Ste- 
phenson, for  the  Pe(^e. 

wn^N,  J.  The  Issues  Inrolved  In  this 
cause  came  up  for  trial  In  the  county  court  of 
Rio  Grande  coun^  on  tbe  Uth  day  of  Januai?, 
1806,  and  Judgment  was  rendered  on  that  day. 
Defendant  on  the  same  day  prayed  an  appeal 
to  this  court,  which  was  allowed;  and  he  was 
giren  30  days  within  which  to  file  an  appeal 
bond,  and  60  days  to  taider  a  bDl  of  excep- 
tions. Hie  appeal  bond  was  filed  on  February 
4th  foUowlng.  On  March  lltb  (the  sixtieth 
dajr  after  the  appeal  was  allowed)  the  Judge  o( 
the  court,  at  clumbers,  made  an  order  extend- 
ing for  SO  days  the  time  for  fiUng  the  bUI  of 
aceptlons.  At  the  making  of  this  ord^  tiw 
appellee  was  present  by  his  eoonsel.  and  ex- 
cepted to  the  actbm  of  the  judge.  On  Apdl 
2d  following,  wltliltt  the  time  as  extended,  the 
bin  of  ezceirtlons  was  toidered,  signed,  sealed, 
and  filed.  The  record  was  filed  In  ibis  court 
April  IS,  1806;  and  the  abstract;  on  April  28, 
189&  On  May  16th  fcdlowlng,  the  agpeUee  ap- 
peared In  this  oQurt,  and  filed  a  motion  to 
strike  the  UU  of  exceptions  <m  the  ground  that 
It  had  not  been  filed  within  apt  time.  This 
motion  was  doUed,  with  leave,  however,  to 
the  parties  to  argue  and  presait  tb6  same  on 
the  final  hearing  of  the  cause.  This  court  wUl 
take  Judicial  notice  that  tiie  January  term  of 
the  county  court  of  Rio  Grande  county  expired 
by  Hmltatkm  on  the  flnt  Monday  In  March, 
1806,~prlor  to  the  making  of  the  order  at 
cbambOT  extending  the  time  within  which  the 
bill  of  exceptions  could  be  filed.  The  oueatlons 
presented,  therefore,  are  whether  the  county 
Judge  had  power  to  make  an  order  extending 
the  time  within  which  the  bill  of  exceptions 
oould  be  tendered,  attsr  the  lapse  of  the  term 
at  which  the  order  for  such  presentation  or  fil- 
ing had  been  originally  made,  and  whether  he 
had  the  power  to  make  any  order  In  reference 
to  the  matter  at  chambers. 

The  office  and  purpose  of  a  bill  of  exceptions 
are  to  preserre  In,  and  make  a  part  of,  the 
record,  such  matters  as  transpired  In  the  prog- 
ress <^  the  trial  that  otherwise  would  uot  be- 
come a  part  thereof.  It  Is  to  bring  into  the 
record  matters  which  are  not  parts  of  the  rec- 
ord prcq>er.  Elliott,  App.  Proc  {  797;  Hake 
T.  Strubel,  121  ni.  329,  12  N.  B.  676.  Ordi- 
narily, the  making  of  a  bill  of  exceptions  Is 
kpcdcen  of  as  a  Judicial  act,  although  there  Is 


ai^Aren^  some  conflict  of  anOtority  on  thid' 
point  The  seemhig  conflict,  however.  Is,  fn 
our  opinion,  more  apparent  than  real.  Prop* 
erly  speaking,  the  making  of  a  Mil  of  excep- 
tlons  Includes  the  settling,  aUowaoce,  signing, 
and  sealing  by  the  judge.  It  Is  a  complex  act, 
of  which  the  settHng  and  allowance  are  gen- 
trnOj  held  to  be  Judicial  ta  their  character, 
while  the  mere  signing  and  sealing  may  be 
mbilateilaL  Bake  y.  Strubel,  supra;  Elltott, 
App.  Proc  I  798.  In  this  state  the  act,  per- 
haps, assumes  more  of  a  ministerial  character 
than  usual,  from  the  fact  that.  In  case  of  the 
refusal  of  a  Judge  to  sign,  the  bill  may  be  pre- 
served by  the  aflldavtts  of  attorn^  or  other 
parties  present  at  the  triaL  However  this  may 
be,  and  whatever  distlnetktt  may  be  attempted 
to  be  drawn  as  to  the  tibaracter  of  -tbe  various 
acts  which  togethei^  constttnte  43ie  Act  of  mak- 
ing a  Mil  of  exoqitloiis,  there  Is  no  dhqRite  that 
In  this  state  the  act  fixing  the  time  begrond  tiis 
term  of  court  within  which  tbe  Mil  may  be 
filed  Is  wholly  judicial.  The  Colorado  Qode 
(section  886)  provides,  in  rtferenoe  to  Mils  of 
exceptliHis,  that  'It  shall  be  the  duty  (tf  the 
Judge  to  allow  the  same,  and  to  sign  and  seal 
the  same  at  any  time  dming  the  term  of  tbe 
court  at  which  anch  exceptfons  were  taken,  or 
at  anytime  thereafter  to  be  flxad  tty  the  coort" 
It  wUl  be  seen  that  it  Is  the  duty  of  tbe  Judge 
to  allow,  sign,  and  seal  the  bill,  but  the  power 
to  fix  Um  time  berond  the  term  of  tbe  court 
when  this  may  be  done  Is  vested  ecpresaly  in 
the  court  This  order  Is  therefore,  anqnestUm- 
aUr.  A  Judicial  act  Fran  this  secdon  is  de- 
rived ttie  only  authority  for  the  making  of  a 
bill  of  exceptions  after  the  close  of  the  .term  at 
which  final  judgment  was  rendered.  Witlwut 
its  provisions,  soiton  would  be  compelled  to 
tender  their  bills,  and  have  them  signed  and 
sealed,  during  the  torn.  Our  supreme  court 
has  said.  In  Onmer  Moore;  6  Oolo.  630:  "Aa 
a  general  rule,  all  Judicial  business  must  be 
transacted  In  torn,  whether  there  Is  any  ex- 
press direction  to  that  effect  ur  not  Such  Ju- 
dicial business  as  may  be  done  by  the  Judge 
out  of  ooDrt  la  exceptional,  and  must  find  its 
warrant  In  some  express  provision  (MC  the  stat- 
ute." It  would  seem  to  neceasari^  follow, 
therefbre^  that,  an  ordw  fixing  tiie  time  within 
which  a  bill  of  aceptlons  may  be  presented 
being  a  Judicial  act,  an  order  extending  this 
time  would  be.  in  ellect  a  new  order,  also  a 
Judldal  act,  and  could  not  be  made  after  twm, 
unless  allowed  by  statute.  We  know  of  no 
provision  of  the  statutes  or  of  the  Code  which 
will  permit  It  It  dearly  does  not  come  with- 
in tbe  terms  of  Code,  S  408.  That  apidles  only 
to  motions  and  orders  In  causes  then  pending 
in  the  court  presided  over  hy  the  Judge  who  at- 
tempts to  act  It  has  no  appllcatkm  to  the 
case  at  bar,  which  had  proceeded  to  final  Judg- 
ment, and  In  which  an  appeal  had  been  prayed 
and  allowed.  To  have  been  effective,  the  or- 
der of  extension  must  have  been  Incorporated 
In  the  record  as  of  proceedings  had  and  done 
at  the  preceding  term.  It  b  manifest  that  un- 
der 00  principle  of  law  could  the  Judge  have 


Digitized  by  Google 


1009 


Bl  PACUf'lC 


BEFORTBR. 


tColo. 


Mthorlty  to  do  thli%— to  make  a  record  of  pro- 
ceedings wblcb  were  never  bad,  and  of  a  cause 
at  a  term  which  bad  expired.  Hake  v.  Stru- 
bel,  supra,  la  directly  In  point,  Involving  the 
same  Identical  questltoi,  and  based  upon  the 
same  facta^  The  existence  of  the  rule>  and  the 
reasons  for  it,  are  so  aptly  expressed  tliat  we 
quote  from  the  opinion:  "The  auestton  we  are 
asked  to  determine  has  relation  to  the  power 
of  a  circuit  Judge,  out  of  term,  to  open  and 
change  the  rfcoi-d  of  a  court  held  by  him,  and 
also  to  the  character  of  the  act  of  a  Judge  In 
approving,  signing,  and  sealing  a  bill  of  excep- 
tions in  vacation,  and  whether  the  allowing 
and  signing  of  a  bill  at  such  time  thereby 
make  the  matters  contained  therein  part  of  the 
record.  It  seems  to  ua.  the  qnesUon  of  power 
is  not  an  open  one,  or  the  rule  of  jH'actice 
doubtful.  Whm  the  February  term.  1886,  of 
the  St  COair  drcuil  court  ended  by  final  ad- 
journment, the  record  was  closed,  and  the  pre- 
siding Judge  lost  control  over  it  Up  to  tliat 
time  the  record  liad  remained  under  bis  con- 
trol, and  might  be  changed  him  according 
to  his  Judicial  wlU;  but,  when  once  the  term 
of  the  court  ended,  the  record  of  ttie  court, 
as  made  in  term  time,  became  fixed  and  un- 
alterable, except  as  It  might  be  clianged  In 
the  mode  and  manner  known  to  the  law.  This 
principle  is  fundamental,  requiring  no  citation 
of  authority  in  Ita  support;  and  any  depar- 
ture therefrom  would  inevitably  entail  conse- 
quences dangerous  to  the  administration  of 
Justice,  and  injurious  to  all  litigants.  *  *  * 
T^e  maldng  of  the  order  allowing  appeal,  and 
fixing  the  amount  of  the  bond,  and  the  time 
In  which  the  bond  and  bill  of  exceptions  Id  the 
cause  shall  be  presented  and  filed.  Is  a  judl- 
"Jal  act,  which  can  only  be  performed  by  the 
Judge  In  term  time,  and  when  ritting  as  a 
court.  Tbe  making  of  the  order  is  an  exercise 
of  the  Judicial  power  Tested  in  the  presiding 
Judge,  but  the  order,  when  made,  Is  the  or- 
der of  the  court  If,  Qien,  the  original  order 
of  appeal,  providing,  inter  alia,  within  what 
time  the  blU  of  exceptions  In  the  cause  might 
be  presented  and  filed,  was  a  Judicial  act, 
which  coold  only  be  performed  by  the  judge 
in  term  time,  and  when  sitting  as  a  court,  as 
we  have  seen  ts  the  case,  It  follows  that  the 
act  of  changing  such  an  order  by  entering  an- 
other order,  extending  the  time  in  which  the 
bill  of  exertions  in  the  cause  might  be  pre- 
sented and  filed  fourteen  days,  would  be  of  tlie 
same  Judicial  character,— an  exercise  of  Judi- 
cal powCT,— and  such  an  act  could  be  per- 
formed by  a  Judge  only  In  term  time."  Tlie 
same  principle  is  affirmed  in  Missouri  and  In- 
diana. Duvall  T.  Maatlu,  28  Mo.  App.  r>l!7: 
Kigler  v.  Rigler,  120  Tnd.  431,  22  N.  E.  776. 
We  have  been  (Hte<l  to  some  decisions  in  other 
states,  as  holding  a  contrao'  view.  Ad  exam- 
ination of  them  slwwB  that  they  were  Ijased 
upon  statutes  peculiar  to  tliose  st.^fe^^.  In  Ne- 
braska there  was  a  statute  ghiD^,'  to  the  Judge 
Who  tried  the  cause  powee.  In  coi  tnin  cnsos,  to 
extend  the  time  within  which  the  bill  could 
be  fHed.  Greenwood  v.  Cc^bey,  24  Neb.  GQl, 


39  N.  W.  833.  Ttao  cases  cited  from  Califor- 
nia were  criminal  cases,  and  It  seems  that 
there  was  a  special  statute  in  reference  to  bills 
of  exceptions  in  criminal  causes,  and  that  it 
was  directory,  merely.  The  supreme  court  of 
that  state.  In  construing  this  statute,  said, 
"The  phraseology  is  different  from  that  of  the 
practice  act  in  reference  to  like  provisions  In 
civil  cases,  and  the  reason  of  the  rule  is  like- 
wise different."  People  v.  Woppner,  14  CaL 
438.  Oregon  has  a  statute  similar  to  that  of 
California,  and  It  followed  the  decisions  of 
that  state.  Che  Gong  t.  Steams,  16  Or.  221, 
17  Pac.  S71. 

Counsel  for  defendant  Insist  that  the  ques- 
tion raised  1^  Qiis  motion  Is  merely  teiduUcal, 
that  it  does  not  go  to  the  merits  of  the  case, 
and  therefore,  Inasmuch  as  the  trial  Judge 
signed  and  sealed  the  bill,  this  court  wiU  as- 
sume that  it  was  signed  in  time.  We  fall  to 
see  how  we  can  do  this,  when  the  record  itself 
.«hows  that  It  was  not  signed  in  time.  Noth- 
ing can  be  treated  by  tliis  court  as  merely 
technical,  and  therefore  subject  to  be  disre- 
gai-ded  at  will,  vriilch  is  prescribed  by  stat- 
ute as  the  mode  for  exnclsing  tMs  court's  ap- 
peUate  Jurisdiction.  Elliott  App.  Proc  i  128; 
U.  S.  v.  Curry,  6  How.  113. 

We  therefore  conclude  that  the  trial  Judge 
was  without  authority  or  power  to  make  the 
order  extending  the  time  wlthhi  which  the  bill 
of  exceptions  could  be  tendered  and  filed,  at 
chambers,  and  after  the  expiration  of  the  term 
of  court  at  which  final  Judgment  had  been 
rendered,  and  at  which  an  appeal  had  been 
prayed  and  allowed.  It  may  be  true,  as  urged 
by  defendant  that,  under  this  role.  Incon- 
venience, and  possibly  injury,  may  sometimes 
be  caused;  but  these  are  considerations  which 
appeal  to  the  legislative,  and  not  to  the  Jndi- 
cial,  department.  Appellate  courts,  when  they 
have  once  acquired  Jurisdiction,  are  invested 
with  very  great  powers  to  relieve  from  acci- 
dent, fraud,  or  wrongdoing  of  inferior  Judicial 
tribunals;  and  it  is  possible  that,  in  proper 
cases,  they  might  be  aUe  to  relieve  parties 
from  some  of  the  distress  which  might  arise 
under  this  rule.  No  such  case  la  here  pre- 
sented to  us,  however.  For  these  reasons  the 
motion  to  strike  the  bill  of  exceptions  must  tie 
allowed,  and  it  will  be  so  done.  The  record 
not  1)0 1 before  us  for  review,  it  will  be  pre- 
sumed that  the  proceedings  of  the  trial  court 
were  reguhir,  and  that  the  evidence  was  suf- 
ficient to  sustain  the  Jadgment  It  wlU  there- 
fore bo  affirmed.  Affirmed. 


HILDENBBAND  v.  TjUjTAB, 
(Court  of  Appeals  of  Colorado.  Jan.  10,  189a.) 
Trial  —  DniBCTiON    of    Vbrdict  — Rbax.-E8Tatb 

fiaOKBRS— RtOHT  TO  UomHBSIOHS. 

1.  When  plaintiff's  evidence  makes  out  no 
case  whatever,  it  is  proper  to  direct  a  verdict 
for  defendant. 

2.  Where  a  real-estate  broker  brought  the 
parties  together,  and  they  agreed  on  a  iwice, 
and  the  prospective  purchaser  paid  down  part 
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of  the  moD^,  a^reeiog  to  par  the  baltace  on  a 
future  day.  when  the  sale  would  be  consum- 
mated, but  be  left  the  state  before  such  day, 
and  did  not  return,  and  he  has  no  inoper^  in 
the  state,  the  broker  is  not  entitled  to  a  com- 
mission as  for  a  sale. 

Appeal  from  Pueblo  county  court. 

Actkrn  by  JnUns  HOdenbrand  against  Mi- 
chael LUlls.  From  a  judgment  for  defendant, 
plaintiff  ai^iteais.  Affirmed. 

William  P.  Becik  and  James  W.  Coulter,  for 
appellant   M.  J.  Galllgan,  for  appellee. 

WIIiSON,  J.  This  was  an  action  Inatltoted 
by  HUdenbrand  to  recoTcr  &  commission  as  a 
real-esiate  broker  for  services  in  the  negotia- 
tion of  a  sale  of  realty.  Tbe  suit  was  orig- 
inally begun  in  the  Justice's  court,  and  hence 
there  are  no  written  {deadlngs.  On  trial  In 
the  county  conrt,  on  appeal,  at  tbe  con<dusioD 
of  the  Introduction  of  testimony  by  plain  tiff, 
defendant  moved  tbe  court  to  Inatroct  the  jury 
to  return  a  vra^t  for  d^endanL  This  mo- 
tion was  allowed,  and  verdict  and  judgment 
rendttod  accordingly.  Vrom  this  ^alntlff  ap- 
pealed. 

The  sole  question  prorated  is  the  right  of 
tbe  court  to  direct  a  rardlct  for  defendant  on 
the  case  as  made  by  i^alntlff.  The  facts  aa 
shown  tQT  the  evidence  ammt  to  be  substan- 
tially tlieae:  PlaintilT  was  a  iMroker,  and  de- 
fendant listed  with  him  for  sale  a  house  and 
lot,  tbe  price  being  fixed  at  $1,800.  Plaintiff 
found  and  introduced  to  defendant  one  Goep- 
pert  as  a  purchaser.  After  divers  consulta- 
tions, in  which  all  three  took  part,  Goeppert 
finally  agreed  that  be  would  take  the  proper^ 
at  the  price  demanded,  paying  therefor  91,100 
in  cash,  and  giving  a  note  secured  1^  deed  of 
trust  for  the  deferred  payment  Goepp«^ 
stated  that  he  did  not  have  the  cash  then  on 
hand,  but  expected  it  within  a  few  days  from 
PhUaddphia.  He  paid  to  defendant,  how- 
ever, about  935u  of  tbe  amount,  and  defend- 
ant prepared  and  executed  a  deed  ready  tor 
delivery  when  the  balance  of  the  cash  pay- 
ment was  made,  and  the  note  and  deed  of 
trust  executed  for  the  remainder.  It  is  not 
clear  in  whose  hands  the  deed  was  deposited, 
but  it  appears  to  hare  been  either  with  the 
cashier  of  the  bank  or  the  plaintiff.  This, 
however,  la  immaterial.  On  a  subsequent 
day,  about  the  date  fixed  by  Goeppert  as  the 
time  he  expected  his  money  from  the  East, 
the  three  parties  again  met,  and  went  together 
to  an  abstract  otHce  for  tbe  purpose  of  finally 
consummating  the  deal.  Upon  arrival  there, 
Goeppert  staled  that  he  would  do  uothlog  on 
that  day,  but  arranged  with  plaintiff  and  de- 
fendant to  meet  htm  at  the  abstract  office  on 
the  next  afternoon,  wheu  he  would  be  ready 
to  make  the  payment,  and  conclude  the  pur- 
chase. Plaintiff  and  defendant  were  on  hand 
at  the  appointed  time,  but  Goeppert  did  not 
appear,  and  upon  Investigation  they  found 
that  he  had  left  the  state,  and  returned  to 
Pennsylvania.  He  has  never  come  back  to 
Colorado.  He  forfeited  the  money  which  he 
51  P.-ti4 


had  paid,  and  tbe  sale  fell  through.  It  is 
conceded  that  Goeppert  did  not  have  any 
property  in  the  3t;Ue,  other  than  the  money 
which  he  might  have  had  in  the  bank,  and  has 
DGTer  since  had.  We  do  not  think  that  the 
court  erred.  It  Is  well  pettlcd  In  this  state 
that  where  a  plaintiff  upon  trial  shows  no 
cause  of  action,  or  makes  out  no  case  what- 
ever. It  is  not  only  the  riij;ht,  but  it  m.iy  be 
'the  duty,  oC  the  court  to  direct  a  verdict  for 
defendant,  upon  motion  aiade  for  that  pur- 
IHJSe.  Murphy  v.  Cobb,  5  Colo.  2S1.  There 
wa&  no  conflict  In  tbe  evidence  aa  to  the  facts 
upon  which  plaintiff  based  his  right  to  re- 
cover, and  they  were  not  sufficient  to  estab- 
lish that  light.  It  is  true  that  a  broker  is 
not  required  to  complete  a  valid  contract  of 
sale,  binding  upon  both  vendor  and  vendee, 
before  he  is  entitled  to  a  commission.  Buck- 
ingham V.  Harris,  10  Colo.  4r>9,  15  Pac.  817; 
Flnnerfy  v.  Fritz,  5  Colo.  170.  Ordinarily, 
his  right  to  compensation  attaches  when  he 
produces  a  customer  wbo  is  ready,  able,  and 
willing  to  buy  upon  the  terms  proposed.  This 
right,  however,  might  be  defeated  by  the  arbi- 
trary refusal  of  the  purchaser  to  comply  with 
the  terms,  even  though  he  might  at  one  time 
have  e^ressed  himself  as  able,  ready  and 
wUUng.  It  would  not  be  defeated,  however, 
by  an  arbitrary  refusal  of  the  seller  to  comply 
with  the  agreement,  or  If  the  sale  Tas  pre- 
vented by  his  attempt  to  change  the  terms  or 
impose  additional  ones.  In  this  case  it  is  con- 
clusively shown  by  the  evidence  both  of  idaln- 
tlS  and  of  Goeppert,  who  were  the  only  wit- 
nesses testifying,— the  former  In  lerson  and 
the  latter  by  deposition.— that  the  vendor  was 
at  all  times  ready  and  willing  to  complete  ths 
sale  upon  the  terms  orlgUially  agreed  upon. 
That  Goeppert  was  not  ready  and  willing,  and 
wholly  failed  and  refused  to  complete  the 
sale,  was  shown  with  equal  posltlveness.  His 
failure  to  keep  his  appointment,  and  bis  sud- 
den departure  from  the  state  without  notice 
,  to  either  the  plaintiff  or  the  defendant,  about 
which  there  is  no  dispute,  was  as  positive  and 
conclusive  evidence  of  a  refusal  to  complete 
the  agreement  as  could  well  be  offered.  It  is 
not  shown,  either,  that  be  has  at  any  time 
since  manifested  any  desire  or  made  any  offer 
to  consummate  the  sale.  In  such  case,  the 
money  which  was  paid  to  defendant  could  t» 
treated  only  as  eoi-nest  money,  or  as  securing 
an  option  to  purchase.  In  fact,  tbe  testimony 
of  Goeppert  himself  shows  that  he  treated  it 
slmj^  as  the  purchase  of  an  option,  and  that 
afterwards,  changing  his  mind,  he  concluded 
to  throw  up  the  deaL  Under  these  circum- 
stances, plaintiff  was  not  entitled  to  bis  com- 
mission. Dwjer  V.  Raborn,  6  Wash.  213,  33 
Pac.  350;  Yeager  v.  Keisey.  46  Minn.  402,  49 
N.  W.  109.  It  appearing  from  the  facts  con- 
clusively shown  by  the  plaintiff  himself  that, 
as  a  matter  of  law,  he  was  not  entitled  to  re- 
cover, the  court  did  not  err  In  directing  a  ver< 
diet  for  defendant.  The  Judgment  will  be  af- 
firmed. Alfirmedi 
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AilTER  V.  WOODS  INV.  CO. 
(Court  of  AppL-als  of  Colorado.  Jan.  10,  1808.) 

FOHCIBLB  ESTKT  AND  DkTAIXER — APPEAL  BOKD. 

1'nder  the  forcible  entry  and  detainer  act 
of  18Sr),  as  anipniled  in  18S)1.  reqiiirinc  an  ap- 
jipjil  by  the  tenant  from  justice's  court  to  be 
perfected  by  a  bond  to  cover  the  Tftlue  of  tlie 
use  and  occupancy  of  the  premtKeti,  where  the 
tenant  failed  to  give  such  bond  It  was  proper, 
after  a  motion  to  dlsmisii  the  appeal  on  that 
RTOund  had  been  made,  to  refuite  him  permission 
to  file  a  proper  bond  or  amend  the  one  filed. 

Appeal  from  El  Paso  coonty  court. 

Action  by  i3xe  Woods  InTestment  Company 
against  R  Amter.  From  a  Judgment  dis- 
missing appeal  from  justice's  court,  vbere  a 
Judgment  bad  been  rendei'ed  against  him,  de- 
fendant appeals.  Affirmed. 

J.  E*  RobinscHi,  for  appdilant 

BISSELL,  J.  The  Woods  InTestment  Oom- 
iwiuy  were  the  owners  of  some  iiroperty  In 
tlie  town  of  Victor,  which  was  occupied  by  the 
appellant,  Amter.  as  a  tenauL  Under  circum- 
stances which  It  is  needless  to  state,  the 
company  claimed  that  the  tenancy  was  ter- 
minated, gave  Amter  notice  to  quit,  and  on 
his  refusal  brousbt  an  action  of  forcible  entry 
and  detainer  before  a  Justice  vt  the  peace  to 
recover  possesslwi.  An  adverse  Judgment 
was  entered  against  Amter,  who  ai^)ea]ed  to 
the  county  court,  and  gave  a  bond  to  perfect 
his  appeal,  which  contained  the  statutory 
conditions,  with  possibly  others.  It  Is  un- 
buportant  to  notice  what  these  conditions 
n-ere.  The  bond  was  approved  by  the  Jus- 
tice. Under  the  act  of  1885  this  was  enough, 
but  the  forcible  entry  and  detainer  act  was 
amended  In  1S91,  and.  In  cases  like  that  at 
bar,  that  statute  prescribes  that  the  tenant 
must  give  an  independent  bond  to  cover  the 
value  of  the  use  and  occupancy  of  the  prem- 
ises. The  latter  bond  was  not  e»cuted.  In 
the  county  court  the  appellee  moved  to  dis- 
miss the  appeal,  and  the  court  dismissed  It, 
and  from  this  Judgment  the  appeal  is  prose- 
cuted. In  the  county  court  Amter  asked 
leave  to  file  a  bond  to  comply  with  the  stat- 
ute. This  application  was  denied,  and  he  In- 
Kists  here  that  the  county  court  erred  in  re- 
fusing to  permit  him  to  file  It,  and  wred  when 
it  refused  leave  to  amend  the  bond  already 
given  by  inserting  further  conditions,  which 
would  make  it,  in  his  Judgment,  conform  to 
the  act  of  ISOi.  It  would  subserve  no  use- 
ful purpose  to  re-examine  this  question,  and 
re-express  the  reasons  upon  which  a  different 
rule  has  been  established.  The  whole  subject 
was  fully  considered  at  the  last  t^n  of  this 
court  In  an  opinion  of  the  president  Judge. 
Getty  V.  Miller  (Colo.  App.;  Sept.  term,  1807) 
51  Pac.  166.  This  opinion  contains  a  clear 
and  satisfactory  exposition  of  the  statute,  and 
the  reasons  expressed  neither  need  revision 
nor  enlargement.  On  the  strength  of  that 
authority,  the  judgment  In  this  case  must  of 
necessity  be  affirmed.  Affirmed. 


PEOPLE  v.  WEISS-CHAPMAN  DBUG  CO. 
{Court  of  Appeals  of  Colorado.  Jan.  10,  18^) 
Appearance— Waivbk. 
One  who,  in  response  to  a  sammons  Issued 
by  a  justice  of  the  peace,  cornea  into  court,  and 
fiubmits  to  trial,  canno^  on  appeal  to  the  coun- 
ty court,  more  to  dismiss  the  suit  because  of  an 
irregularity  in  the  summons. 

AppesI  from  Rio  Grande  county  court 
Action  by  the  people  against  the  Weisa-Chap- 
man  Drug  Company.   From  a  judgment  dls- 
misshig  the  suit,  plaintiff  appeals.  Keversed. 

G.  M.  Corlett  and  Jesse  Stephenson,  for  ap- 
pellant.   Patterson,  Blchardson  &  Hawkins, 

for  appeUee. 

BISSELL,  J.  This  was  a  proceeding  by  the 
people  against  the  Weiss-Chapman  Drug  Com- 
pany for  the  violation  of  an  ordinance  of  the 
town  of  Monte  Vista,  which  provides  for  the 
regulation  and  prohibition  of  the  sale  of  In- 
toxicating liquors.  Under  the  statute  confra- 
ring  power  on  municipalities  to  regulate  and 
control  this  tratlic,  as  well  as  to  pass  ordi- 
nances for  the  general  welfare  of  the  commu- 
nity, the  city  has  authority  to  proceed  against 
the  offenders,  by  instituting  a  prosecution 
somewhat  analogous  to  the  course  taken  In 
criminal  cases.  They  are  also  given  express 
statutory  authority  to  enforce  their  ordinances 
by  a  procedure  similar  to  a  civil  action  brought 
before  a  justice.  In  the  latter  case  the  prose- 
cution Is  begtm  by  a  summons,  as  in  a  suit  to 
collect  a  debt.  The  summons  is  not  necessarily 
In  the  same  exact  form,  but  It  is  a  process  In 
the  nature  of  a  summons.  It  was  this  sort  of 
a  process  which  was  Issued  in  the  present  case. 
By  it,  the  officer  was  commanded  to  summon 
the  Weiss-Chapman  Drug  Company  to  appear 
before  the  police  magistrate  at  the  time  named, 
and  at  an  hour  specified,  to  answer  the  com- 
plaint of  the  people  for  a  violation  of  section 
1  of  an  ordinance  of  the  town  of  Monte  Vista, 
which  was  entitled  "An  ordinance  to  regulate 
and  prohibit  the  sale  of  hitoxieating  liquors," 
and  designated  as  "Chapter  48"  of  the  ordi- 
nances of  the  town.  The  date  of  the  passage 
was  stated;  the  date  of  the  alleged  offense 
was  given;  and  they  were  summtmed  because 
of  a  failure  to  pay  the  penalty  pre8crll>ed  for 
the  violation,  not  exceedhig  $300.  This  is  the 
substance  of  the  summons  which  brought  the 
company  Into  court.  The  defendant  appeared 
before  the  magistrate,  was  found  guilty,  and 
fined  $100  and  costs.  On  the  21st  of  Novembw: 
following,  an  appeal  bond  was  filed  under  the 
statute,  for  the  purposes  of  an  appeal  to  the 
county  court.  This  was  executed  by  the  com- 
pany through  Its  proper  officers.  Hie  bond 
was  approved,  and  the  case  came  on  for  hear- 
ing before  the  county  Judge.  The  hearing  was 
not  a  trial  of  the  main  Issue,  but  was  on  a 
motion  filed  by  the  defendant  to  dismiss  the 
suit.  This  motitm  was  substantially  to  quash 
the  summons,  because  no  violation  of  any  ordi- 
nance was  charged,  and  because  the  section 
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ot  the  onUnance  referred  to  did  not  deflne  or 
create  an  offense.  Wh^er  the  latter  portloa 
of  the  motion  bad  any  foundation  does  not  ap- 
pear, because  the  ordinance  is  not  before  us. 

The  question  presented  b7  the  a|q)eal  Is 
whether  the  city  bad  a  right  to  commence  Its 
prosecution  by  the  Issuance  of  a  summons, 
and,  If  so,  whether  the  summons  was  sufficient 
In  form  to  entitle  the  cjty  to  proceed  to  enforce 
ttie  ordinance.  We  regard  the  whtde  znatt^ 
as  entirely  settled  by  prior  adjudications  in 
the  state,  and,  so  far  as  m  are  able  to  discov- 
er, there  Is  no  question  <^n  for  substantial 
discussion.  It  has  been  adjudged  that  a  prose- 
cution of  this  nature  is  entirely  similar  to  an 
action  of  debt  at  the  common  law,  which  was 
the  proceeding  by  which  ordinances  were  thea 
enforced.  Under  the  specific  enactments  In 
tills  state,  there  can  be  no  question  alMUt  the 
regularity  of  the  suit.  This,  however,  does  not 
determine  the  pivotal  qnestiOQ  which  Is  as  to 
the  sufficiency  of  the  summons.  We  do  not 
Intend  In  this  ophilon  to  pass  directly  on  the 
adequacy  of  this  paper,  nor  to  decide  what 
might  be  our  contusion  if  the  defendant  had 
failed  to  appear  In  response  to  the  summons, 
and  had  afterwards,  hi  a  legitimate  way,  at- 
tacked the  validity  ot  the  judgment.  I  am  very 
frank  to  say  tbat  I  incline  to  the  opinion  that 
the  Hummcsis  so  far  conformed  to  tbe  require- 
ments of  the  statute  on  the  subject  as  to  tte 
unassailable  by  a  motion  to  quash.  The  deci- 
sion, however,  is  put  on  the  broad  ground  that 
when  the  defendant  came  Into  court  In  re- 
sponse to  it,  submitted  to  a  trial,  and  was 
found  guilty,  then  filed  a  bcmd  on  appeal,  and 
went  Into  the  county  court,  and  moved  to  dla- 
mlsB  It  because  of  this  Irregularity,  the  paper 
had  served  Its  object,  and  It  was  In  court  for 
all  the  purposes  of  a  trial,  and  the  municipali- 
ty had  a  right  to  Introduce  ita  proof;  and,  if 
it  made  oat  a  case,  the  court  waa  bound  to  en- 
ter judgment  accordingly.  City  of  Greeley  v. 
Hamman.  12  Colo.  M,  20  Pac.  1;  Miller  v.  City 
of  Colorado  Sprhigs,  3  Oola  App.  300,  33  Pac. 
74;  City  of  Durango  t.  Relnsberg,  16  C<do.  327, 
26  Pac.  820;  Cbarles  t.  Amoi,  10  Ooto.  272. 
277,  15  Pac.  417. 

If  onr  views  hi  this  particular  are  correct, 
it  is  a  matter  of  little  importance  by  what 
method  the  defendant  was  brought  In,  and  it  Is 
only  a  matter  of  proof  to  determine  whether  or 
not  there  had  been  a  violation  of  the  ordinance. 
It  would  without  hesitation  be  conceded  that 
If  this  was  an  action  of  debt,  aad  the  sumnHma 
had  brought  t]ie  defendant  In,  no  matter  how  Ir- 
regular It  was,  and  It  had  submitted  to  a  trial, 
it  could  not  afterwards  question  the  process 
bywhicb  the  sultwas  begun.  Since  the  supreme 
court  has  held  that  these  prosecutions  thus 
begun  are  entirely  analogous  to  actions  of  debt 
at  the  common  law,  and  since  tbe  statute  pro- 
Tides  that  they  may  be  begun  by  summons  as 
well  as  by  a  complaint  and  affidavit  and  war^ 
rant,  It  la  of  slight  eouseqnence.  if  the  defend- 
ant comes  In  and  defends,  whether  the  sum- 
mons Is  regular  in  form,  aud  suftlcient  in  sub- 
stance, or  entirely  inadequate.    When  the 


defendant  comes  in,  tries  tts  case,  and  an  ad- 
verse judgm^t  follows,  it  cannot  be  beard  to 
complain  of  the  defective  character  of  the  pro- 
cess to  which  k  responded.  If  it  had  been  a 
criminal  prosecution,  and  deiwndent  on  a  com- 
plaint or  an  affidavit,  it  might  be  true  that 
the  defendant  could  question  Its  character,  suf- 
ficiency, and  snbstauce,  althougti  the  Reiusberg 
Case  goes  far  enough  to  hold  that  apparent  Ir- 
regularities and  Insnfficienciea  are  not  enough 
to  Invalidate  this  kind  of  a  proceeding.  The 
county  court  erred  in  dismissing  the  case,  and 
for  this  error  the  Jodgment  vUl  be  reversed. 
Reversed. 


BOARD  OF  COM'RS  OF  PITICIN  COUNTY 

V.  PRICE  et  al. 
(Court  ot  Appeals  of  Colorado.  Jan.  10,  188S.) 

IilWSP4PBaS— COMI>BNSATIO:«     roK  PCBUOATIOK 

or  Election  Tickkt. 

1.  Gen.  St  i  1423,  which  provides  for  the 
compensation  to  which  publisners  of  newspa- 
pers ahftll  be  entitled  "for  the  publication  of  all 
legal  advertisements,"  doea  not  apply  to  the 
publication  of  an  election  ticket,  under  the  elec- 
tion act  of  1881. 

2.  The  compensation  to  which  the  publisher 
of  a  newspaper  is  entitled  for  the  publication  of 
an  election  ticket  under  the  election  act  of  1891 
is  the  reasonable  value  of  the  work  done,  at  the 
place  where  it  was  performed,  and  in  the  paper 
in  which  such  publication  was  made. 

Error  to  district  court,  Pltkln  county. 

Action  by  A,  F.  Price  and  another  against 
tbe  board  of  county  commissioners  of  Pit- 
kin county.  There  was  a  judgment  In  fa- 
vor of  plaintiffs,  and  defendant  brings  error. 
Reversed. 

H.  Ii.  McXair,  for  plaintiff  in  error.  John 
B.  Wiley,  for  defendants  In  error. 

BIS&ELL,  J.  Price  &  McChesney,  under 
their  firm  name,  were  engaged  in  publishing 
a  newspaper  In  Aspen,  called  the  Aspen  Trib- 
une. Under  the  election  act  of  1891,  the 
county  clerk.  Flsh^,  sent  the  official  ticket, 
with  Its  various  emblems,  to  the  Tribune 
office,  and  ordercHl  its  publication.  It  Is  con- 
ceded the  clerk  had  the  authority  to  give  the 
order,  and  that  under  it  the  Tribune  publish- 
ed the  ticket  for  the  statutory  time,  and 
one  additional  day,  under  tbe  clerk's  direc- 
tion. After  the  publication  was  completed, 
Price  &  McChesney  presented  their  bill  to 
the  board  of  county  commissioners,  which 
was  disallowed.  When  the  board  refused 
to  audit  and  pay  tbe  bill,  this  suit  was  be- 
gun in  the  district  court  to  recover  $970.20 
for  the  publication.  At  the  trial  the  evi- 
dence which  the  plaintiffs  offered  in  support 
of  their  claim  waa  directed  to  proof  of  tlie 
amount  of  space  occupied  by  the  ticket  and 
the  emblems  computed  by  newspaper  col- 
umns and  Inches  of  measurement,  and  to 
tbe  further  point  that  an  inch  of  space  In 
nonpareil  tyite  would  amount  to  100  words, 
or  a  folio,  as  d^ned  in  the  statute  hereafter 
referred  to.    It  was  therefore  loslated  by 
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the  plaintiffs  tbat  Mbey  were  entltied  to  re- 
cover at  the  rate  of  76  cents  for  each  folio 
OB  It  should  be  determined  by  the  space  oc- 
cupied and  measured  by  inches.  Of  conrse, 
It  Is  true  that  In  the  publication  of  a  ticket 
there  Is  a  large  amount  of  unoccupied  space, 
and  by  actual  count  there  would  be  a  very 
limited  number  of  folios  of  100  words.  No 
proof  was  offered  as  to  the  value  of  the 
worfc,  for  the  plaintiffs  relied  entirely  on  the 
statute.  On  the  conclusion  of  the  plaintiffs' 
case,  the  court,  who  bad  theretofore  ruled 
that  the  statute  fixed  the  measure  of  the  re- 
covery, offered  to  allow  the  plaintiffs  to 
amend  the  complaint,  and  to  admit  evi- 
dence of  the  reasonable  value  of  the  work. 
This  offer  was  declined,  and  the  plaintiffs  re- 
lied entirely  on  the  statute.  This  simple 
narration  Is  enough  to  exhibit  the  caae. 

So  far  as  we  are  advised  by  counsel,  or 
have  been  able  to  discover,  there  is  no  stat- 
ute with  reference  to  the  fees  of  publishers 
except  section  1423  of  the  General  Statutes, 
which  generally  provides  that  publishers  of 
newspapers  shall  be  entitled  to  75  cents  for 
the  first  Insertion  of  each  folio  of  100  words, 
and  40  cents  for  each  subsequent  insertion 
"for  the  publication  of  all  legal  advertise- 
ments." The  only  question  is,  then,  wheth- 
er this  statute  Is  applicable,  and  whether 
the  compensation  of  the  publishers  la  to  be 
measured  by  that  standard.  We  are  quite 
of  the  opinion  that  this  cannot  be.  We  are 
ready  to  concede  that  In  one  sense  It  Is  a 
legal  advertisement,  because  It  Is  lawful, 
but  It  Is  not  a  legal  advertisement  In  the 
sense  In  which  the  term  Is  used  in  the  stat- 
ute, nor  Is  It  applicable  to  the  work  done. 
The  act  of  1801  which  directs  the  publication 
of  official  ballots  was  passed  long  after  the 
enactment  of  this  section,  which  has  been 
on  the  books  for  many  years.  It  undonbt- 
edly  prescribes  that  the  tickets  shall  be  pub- 
lished, but  through  some  oversight  no  scale 
or  measurement  is  fixed  by  which  the  com- 
pensation  of  the  printer  shall  be  determined. 
As  we  view  It,  a  legal  advertisement,  as  that 
term  Is  used  in  the  statute,  Is  one  which  is 
the  oulgrowth  of,  or  rendered  necessary  by, 
proceedings  In  court,  like  the  publication  of 
a  summons,  the  publication  of  a  decree,  or 
any  other  notice  which  may  be  ordered  by 
the  court,  or  permitted  by  law  in  the  prose- 
cution of  suits  at  law  or  in  equity.  Since 
we  conclude  !t  Is  totally  inapplicable,  there 
Is  only  one  basis  on  which  the  plaintiffs  may 
recover.  The  clerk  was  authorized  to  gflve 
the  order  to  publish  the  tickets,  the  paper 
had  a  right  to  print  them,  and  the  county 
became  responsible  to  pay  whatever  the  pa- 
pers publlshtng  them  might  be  able  to  show 
was  the  reasonable  value  of  the  work  done 
at  the  place  where  It  was  performed,  and  in 
the  paper  In  which  the  advertisement  was 
put.  It  would  naturally  follow  that  there 
might  be  some  difference  In  cost  In  various 
counties,  dependent  on  the  value  of  space, 
and  cost  of  labor,  and  various  other  consid- 


etatlons.  Bat,  as  the  statote  is  sHent  re- 
specting the  charge  which  the  newspapers 
may  make,  and  the  fees  which  they  may 
collect,  for  the  service,  the  valne  mast  be 
established.  If  the  plaintiffs  had  accepted 
the  court's  suggestion,  and  offered  proof  of 
the  reasonable  value  of  the  printing,  we 
might,  under  our  statutory  authority,  hare 
either  modified  and  affirmed  the  Jadgment, 
or  entered  such  judgment  as  the  testimony 
warranted.  But,  In  the  absence  of  such 
proof,  we  are  without  the  power,  and  can 
only  reverse  the  case,  and  send  It  back  for 
another  trial,  which  Is  accordingly  done. 
Beversed. 


PBDRICK  V.  ANDEBSOK. 
(Obnrt  of  Appeals  of  Oolorada.  Jan.  1<K  ISBS.) 
APFBU^PaasDMrnom— Bbthw. 

1.  A  party  who  does  not  object  or  eseept  to 

rnlings  in  the  trial  court  is  presumed  to  nave 
consented  thereto,  including  the  judRment  ren- 
dered, and  cannot  chRllenge  them  on  appemL 

2.  A  party  who  does  not  except  to  the  judff- 
ment  rendered  in  a  case  tried  bv  the  court  can- 
not have  it  reviewed  on  the  evidence  on  appeal. 

StaTW  to  district  court,  Arapahoe  county. 

Action  between  Frank  Anderson  and  Wil- 
liam L.  Pedrlck.  From  the  Judgment,  Fed* 
rick  brings  error.  Affirmed. 

George  C.  Manly,  f<Hr  ^alntlfl  In  error.  TU- 
bot,  Dennlson  ft  Wadley,  for  defeodant  in  «t- 

ror. 

THOMSON,  P.  J.  This  record  presents  no 
question  for  decision.  The  judgment  was  do( 
excepted  to,  and  there  was  no  exception  to  any 
ruling  of  the  court  at  any  stage  of  the  |ao- 
ceedlng,  except  to  the  admls^on  In  evldeaace  of 
a  written  contract  t2m>ngh  which  tiie  defteod- 
ant  In  error  claimed  tlUe  to  the  sobjeet-matter 
of  the  controversy.  We  Uilnk  the  oontract 
was  prop«iy  admitted,  but,  whether  It  was  or 
not,  the  ruling  Is  not  assigned  for  error,  and 
the  question  of  Its  correctness  Is  not  befcoe  ua. 
From  his  failure  to  object  or  except,  the  as- 
sent of  the  plalntlfl  in  error  to  all  the  other 
rullngs,  IndudlDg  the  Judgment,  most  be  as- 
sumed; and  he  cannot  diallenge,  as  erroneous, 
decisions  made  with  his  concnrrence.  Wba<e. 
as  was  the  case  here,  the  trial  Is  ^  the  covet, 
the  necessity  of  aa  exception  to  the  JndgmeDt. 
to  authorize  Its-  review  on  the  evidence,  baa 
been  asserted  so  often  by  the  soprsne  court 
and  this  court  that  a  cltatl<n  of  ttie  deciakms 
Is  unnecessary.  Xbe  jodgmait  wlU  be  aflbu- 
ed.  Affirmed. 


JOHN  v.  FABWELL  00.  et  aL  v.  SWEET- 
ZER  et  aL 

(Court  Qt  Appeals  of  Colorado.   Dee.  13, 1897.1 

COBPOS&T10S»-PaBrBBUSO    CssaiTOBS  Vamp- 

ITT. 

The  nsaets  of  on  Insolvent  corporation  con- 
stitute a  truat  fund  for  the  benefit  of  creditors, 
only  as  between  creditors  and  sto<AluM«:%  aad 
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do  not  constitute  a  trust  fund  tor  ratalile  dlatri- 
bntioD  amonff  all  its  creditors;  and  hence  auch 
a  corporatloii  may  prefer  a  creditor  bj  ooover- 
iag  to  bim  in  good  faith  all  ita  property. 

Appeal  from  district  court.  Pueblo  county. 

Action  by  the  John  V.  Faxwell  Company 
and  others  agaiuat  the  Paul  Wllmn  Diy- 
Oooda  Company  and  others  to  set  aalde  a 
chattel  mortgage  and  an  assignment  of  book 
accounts,  executed  by  the  named  defendant 
to  defendants  Sweetier,  Pembroke  &  Co.  and 
the  American  National  Bfuik  of  Pueblo. 
From  a  Judgment  In  favor  of  defradaats, 
plaintiffs  appeal  Affirmed. 

Wm.  B.  Vates,  for  appellants.  Chas.  B. 
Gast  and  J.  C.  Slwell,  for  appellees. 

THOMSON,  P.  J.  In  1805  the  Paul  Wilson 
Dry-Qooda  Company  was  a  corporation  do- 
ing a  mercantile  business  In  the  city  of 
Pueblo.  On  the  27th  day  of  February  of 
that  year  this  corporation  executed  a  chat- 
tel mortgage  of  all  Its  stock  In  trade  and 
fixtures  to  the  American  National  Bank  of 
Pueblo  and  Sweetzer,  Pembroke  &  Co.,  a  co- 
partnership, and  assigned  to  the  same  par- 
ties all  Its  book  accounts.  The  mortgage 
and  assignment  were  made  to  secure  an  In- 
debtedness to  those  parties  aggregating  $25,- 
563.31,  exclusive  of  Interest.  The  mort- 
gage, by  Its  terms,  authorized  the  mort- 
gagees to  take  Immediate  possession  of  the 
stock  of  goods  and  fixtures,  and  sell  the 
same  at  public  or  prlrate  sale,  for  the  pur- 
pose of  satisfying  the  Indebtedness,  render- 
ing and  paying  the  overplus.  If  any,  to  the 
dry-goods  company.  The  mortgagees  there- 
upon took  possession  of  the  mortgaged  prop- 
erty, and  caused  It  to  be  Inrentorled,  the  in- 
ventory showing  its  approximate  value  to 
be  $35,05&.92.  At  the  time  of  the  transac- 
tion the  dry-goods  company  was  Indebted 
to  the  John  V.  Parwell  Company  and  Car- 
son, Plrle,  Scott  &  Co.  in  sums  aggregating 
17.037.59,  and  to  other  parties  In  a  consid- 
erable amount.  The  Wilson  Dry-Qoods  Com- 
pany was  In  a  falling  condition,  If  not  ab- 
solutely Insolvent.  After  the  making  of  the 
mortgage  and  assignment  mentioned,  the 
Farwell  Company,  Carson  &  Co.,  and  others 
of  the  creditors  Instituted  proceedings  In  at- 
tachment against  the  dry~goods  company, 
and  caused  the  mortgagees  to  be  summoned 
as  garnishees.  The  Farwell  Company  and 
Carson  &  Co.  then  brought  this  action  against 
the  mortgagees  and  the  mortgagor  to  set 
aside  and  cancel  the  mortgage  and  assign- 
ment, and  subject  the  mortgaged  and  as- 
signed property  to  the  payment  of  the  claims 
of  the  plaintiffs  and  the  other  creditors,  alleg- 
ing that  the  property  transferred  composed 
all  of  the  assets  of  the  bisolvent  corpora- 
tion ;  that  the  value  of  the  property  trans- 
ferred was  largely  in  excess  of  that  corpora- 
tion's Indebtedness  to  the  mortgagees ;  that, 
at  the  time  the  mortgage  and  assignment 
were  given,  the  mortgagees  knew  that  the 
mortgagor  was  Insolvent;  that  the  execu- 


tion of  the  mortgage  and  assignment  pre- 
vented the  dry-goods  company  from  carrying 
out  the  purposes  of  Its  Incorporation,  and 
had  the  effect  of  working  a  dlsaolutlon  of 
the  corporation  In  a  manner  other  than  that 
provided  by  law;  that  the  Indebtedness  se- 
cured was  long  past  due,  and  was  one  for 
which  the  stockholders  and  directors  of  the 
company  had  made  themselves  personally 
liable;  and  that  the  transaction  was  the 
result  of  a  fraudulent  collusion  between  the 
mortgagor  and  the  mortgagees  to  binder  and 
delay  the  plaintiffs  and  other  creditors  of 
the  mortgagor  In  the  collection  of  their  Just 
claims.  The  inroperty  described  In  the  mort- 
gage was  sold  for  ^21,000.  The  nominal 
value  of  the  book  accounts  seems  to  have 
been  something  In  excess  of  $14,000.  Con- 
cerning their  real  value,  what  of  them  were 
collectible,  and  what  not,  and  what  became 
of  them,  the  record  affords  no  Information. 
It  clearly  appears  from  the  evidence  -that  all 
parties  to  the  transaction  acted  In  good 
faith;  that  Its  sole  object  was  to  secure  a 
bon^  fide  indebtedness,  for  which  no  per- 
sonal liability  had  been  Incarrctl  by  the 
stockholders  or  directors;  and  that  there 
was  no  lmproi>er  purpose  In  the  suggestion 
or  consummation  of  the  transaction  on  the 
part  of  any  one  connected  with  It  There 
Is  therefore  no  qneetton  ot  actual  fraud  In 
the  case. 

The  sale  of  the  property  took  place  some 
time  after  the  complaint  was  filed,  and  an 
attack  is  made  upon  It  In  the  repllcaitlon. 
In  this  respect  the  replication  Is  a  departure, 
and  states  a  cause  of  action  which,  If  sus- 
tained by  proof,  would  entitle  the  plaintiffs 
to  relief  of  a  nature  altogether  different  from 
any  that  could  be  adjudged  to  them  In  the 
action  as  it  was  brought  If  by  unfair  or 
Improper  methods  the  property  was  sacri- 
ficed, the  plaintiffs,  as  creditors,  would  have 
Just  ground  of  complaint;  and,  In  a  proper 
proceeding  for  the  purpose,  the  defendants 
might  be  compelled  to  account  for  Its  actual 
value.  But  the  object  of  this  suit  Is  the 
cancellation  of  the  mortgage  and  assign- 
ment and  the  question  of  their  Validity  can- 
not be  affected  by  anything  which  took 
place  after  their  execution.  However,  so 
far  as  this  record  throws  any  light  on  the 
snbject,  the  sale  seems  to  have  been  con- 
ducted In  accordance  with  the  requirements 
of  the  mortgage.  Nothing  unfair  In  Its  man- 
agement was  made  to  appear,  and  there  was 
no  evidence  from  which  we  would  be  author- 
ized to  Infer  that  the  method  pursued  was 
not  the  one  calculated  to  bring  the  best 
price  at  the  least  expense.  How  a  transfer, 
as  security,  of  property  of  a  value  much 
greater  than  the  amount  of  the  debt,  might 
affect  the  transaction  as  against  other  cred- 
itors, we  do  not  find  It  necessary  now  to  In- 
quire, because  we  have  before  us  no  data 
to  enable  us  to  Judge  whether  in  this  case 
the  value  of  the  property  transferred  was 
greater  than  the  amount  of  the  debt  The 
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mortgaged  goods  brought  $21,000,  some  thou- 
sands of  dollars  less  than  the  principal;  and 
whether  the  book  accounts  paid,  or  would 
hare  paid,  the  residue,  or  left  a  surplus  after 
paying  the  residue,  we  lutTe  no  means  of 
forming  an  opinion. 

The  main  question,  however,  in  the  case, 
and  the  one  to  which  the  argument  on  both 
sides  is  almost  entirely  directed,  arises  ou 
the  face  of  the  pleadings.  As  shown  by  them, 
the  corporation  was  insolvent,  and  the  trans- 
fer Included  all  of  Its  assets,  leaving  nothing 
to  be  applied  to  the  claims  of  other  creditors, 
except  such  surplus  as  might  remain  after  the 
mortgage  debt  was  satisfied;  and  the  question 
is  whether,  in  view  of  the  financial  condition 
of  the  corporation  at  the  time,  the  preference 
given  to  the  partnership  and  the  bank  can 
be  sustained.  It  has  been  held  by  a  nnmber 
of  courts  that  the  assets  of  an  insolvent  cor- 
poration constitute  a  trust  fund  for  the  bene- 
fit of  all  its  creditors,  and  that,  therefore,  a 
corporation,  being  insolvent,  has  no  power  to 
prefer  particular  creditors;  and  the  same  doc- 
trine Is  vigorously  and  confidently  asserted  by 
a  distinguished  legal  author.  Lyons-Thomas 
Hardware  Go.  v.  Perry  Stove  Mfg.  Co.,  80 
Tex.  143,  24  S.  W.  10;  Shoe  Co.  v.  Thompson 
(Tex.  Sup.)  35  S.  W.  473:  Rouse  v.  Bank.  46 
Ohio  St.  493,  22  N.  E.  293;  State  v.  Brock- 
raan,  39  Mo.  App.  131;  5  Thomp.  Corp.  S§  6492, 
(1496.  This  doctrine,  In  so  far  as  it  has  been 
Judicially  adopted,  seems  to  be  the  outgrowth 
of  a  form  of  statement,  usetl  in  some  authori- 
ties,  of  a  principle  which  has  always  been  as- 
serted, that  corporate  property  must  be  ap- 
propriated to  the  payment  of  corporate  debts 
before  there  can  be  any  distribution  of  it 
among  stockholders;  and,  as  l>etween  stock- 
holders and  creditors,  the  corporate  assets 
hare  been  denominated  a  trust  fund  for  the 
benefit  of  creditors.  2  Story.  Eq.  Jur.  S  1252; 
Wood  V.  Dummer,  3  Masun,  308.  Fed.  Cas. 
No.  17,944;  Curran  v.  State  of  Arkansas,  15 
How.  304.  But  there  is  a  wide  interval  l>e- 
tween  tlie  doctrine  that  the  corporate  debts 
must  be  paid  before  distributiou  to  the  stock- 
holders ami  the  doctrine  that  the  innolvent 
corporation  holds  its  property  in  trust  for  the 
equal  benefit  of  all  its  creditors,  and  there  Is 
no  logical  relation  between  the  one  and  the 
other.  The  right  of  an  Insolvent  individual 
to  turn  over  bis  property  to  such  of  his  cred- 
itors as  he  may  desire  to  prefer  Is  not  ques- 
tioned; and  the  principal  reason  assigned 
why  an  Insolvent  corporation  may  not  do  the 
same  is  that  the  Individual  by  his  act  does 
not  destroy  himself,  but  may  still  ncquire 
property  and  discharge  his  obligations,  where- 
as,  when  the  corporation  dispossesses  itself  of 
all  Its  property.  It  becomes  dissolved,  aud 
ceases  to  exist,  so  that  unpaid  crediiors  are, 
for  all  future  time,  remediless.  But  the  force 
of  the  argument  vanishes  when  we  come  to  an 
examination  of  the  assumption  on  which  it 
rests.  The  Insolvency  of  a  corporation,  and  the 
loss  of  Its  property,  do  not.  Ipso  facto,  work  its 
dissolution.   Its  legal  powers  remain  Intact 


Its  members,  who  supplied  It  with  capital  wbt'o 
It  was  created,  may  furnish  a  new  capital, 
and  It  may  resume  business  and  discbarge  it» 
debts.  There  Is  a  possibility  of  an  Insolveni 
Individual  retrieving  bis  condition,  and  there 
Is  an  equal  possibility  of  an  insolvent  corpo- 
ration retrieving  Its  condition.  Xotwittistand- 
ing  the  confident  language  In  which  the  ex- 
treme tniBt-fond  proposition  Is  asserted,  the 
reasoning  which  it  la  sought  to  be  sup- 
ported does  not  commend  Itself  to  us  as  sound. 

But,  aside  from  all  this,  the  weight  of  au- 
thority Is  that,  in  the  alwuice  of  legislative 
prohibition,  a  corporation,  even  though  It  be 
insolvent,  has  the  same  power  to  make  a  dis- 
tinction between  creditors,  and  give  prefer- 
ences to  some  over  others,  that  a  natural  p>er- 
son  has.  Dana  v.  Bank,  5  Watts  &  S.  2^: 
Wilkinson  v.  Bauerle,  41  N.  J.  Eq.  635,  7  AtL 
514;  Catlbi  v.  Bank,  6  Conn.  233;  Hospes  v. 
Car  Co.,  48  Minn.  174,  50  X.  W.  1117;  Mor. 
Priv.  Corp.  I  902;  Beach,  Priv.  Corp.  i  35S. 
That  an  insolvent  corporation  must  devote  its 
property  to  the  payment  of  Its  debts,  and  that 
It  Is  not  Incorrect  to  call  Its  assets  a  trust 
fund  to  be  so  applied,  we  readily  concede:  but 
tlie  question  raised  here  is  not  touched  by  the 
concession.  If  the  assets  are  all  applied  in 
payment  of  some  particular  debts,  to  the  ex- 
clusion of  oflitrs,  they  are  devoted  to  the  pur- 
pose for  which  the  corporation  holds  them. 
They  are  used,  as  far  as  they  will  go.  In  pay- 
ment of  Its  debts;  but  If  any  valid  or  sub- 
stantial reason  has  been  advanced  for  holding 
tliat  a  corporation,  any  more  than  a  natural 
person,  Is  Iwund  to  make  a  proportionate  dis- 
tribution of  the  fund  among  all  its  creditors, 
we  have  failed  to  find  it,  or  It  has  failed  to 
make  an  Impression  upon  us.  We  think  that 
the  law  govornlog  cases  like  this  has  been 
practically  settled  In  this  state.  In  Breene  t. 
Bank.  11  Colo.  87,  17  Pac.  280.  it  was  held 
that  the  assets  of  an  lnsol%'ent  corporation  do 
not  constitute  a  trust  fimd  for  ratable  distri- 
bution among  all  its  creditors.  It  Is  true  tliat 
the  preference  In  that  case  was  obtained  by 
the  levy  of  an  attachment;  and  plaintiffs' 
counsel  seeks  to  draw  a  distinction  l>etween  a 
preference  secured  by  legnl  proceedings,  aud 
one  voluntarily  given  by  the  debtor,  conced- 
ing that  in  the  former  case  the  prefcn^nce 
would  l>e  legal  and  valid.  We  are  not  quite 
able  to  understand  the  logic  of  the  distinction. 
If  the  assets  are  a  trust  fund,  to  rats  tile  shares 
In  which  all  the  creditors  are  entitled,  then  it 
is  not  allowable  to  one  creditor,  no  matter 
what  means  he  may  employ  for  the  purpose, 
to  secure  more  than  his  share,  and  thus  en- 
croach upon  the  rights  of  the  others:  but  if 
the  assets  are  not  a  trust  fund  for  the  benefit 
of  all  creditors  alike,  then,  in  the  absence  of 
fraud,  a  preference  which  one  may  acquire 
will  be  upheld,  whether  ft  Is  accorded  to  him 
voluntarily,  or  he  secures  it  liy  legal  process. 
No  such  distinction  is  made  In  the  decisions 
upon  which  counsel  relies.  In  Shoe  Co.  v. 
Thompson,  supra,  a  creditor  sought  to  secure 
a  preference  by  an  attachment  of  the  in- 
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solvent's  property.  The  court  said:  "After 
the  trust  attaches,  neither  the  corporation  nor 
the  trustees  can,  by  any  act  of  theirs,  affect 
the  rights  of  the  creditors;  and  we  think  that 
It  necessarily  follows  that  no  creditor  can,  by 
any  act  of  diligence  on  his  part,  accomplish 
that  which  neither  the  corporation  nor  the 
trustees  could  do  by  agreement  with  him." 
There  are  expressions  to  the  same  efTect  In 
State  V.  Brockman,  supra;  and  we  are  unable 
to  find  that  any  court,  whose  views  on  the 
main  question  are  In  harmony  with  those  of 
counsel,  has  hesitated,  wher  necessary,  to  fol- 
low this  trust-fund  theory  to  Its  extreme  logic- 
al results.  There  being,  neither  on  principle 
nor  authority,  any  difference  between  the  ef- 
fect of  a  preference  acquired  In  one  way  and 
the  effect  of  a  preference  acquired  In  another, 
provided  the  transaction.  In  each  instance,  Is 
bona  fide,  we  must  regard  tlte  decision  In 
Breene  v.  Bank  as  directly  applicable  to  this 
case.  The  question  as  tc  ;he  extent  to  which 
the  assets  of  an  Insolvent  corporation  might 
be  held  to  be  a  trust  fund  for  Its  creditors 
was  considered  by  this  court  in  West  v.  Prod- 
uce Co.,  C  Colo.  App.  *J7,  41  Pac.  829,  and 
the  conclusion  reached  thai  they  constitute  a 
trust  fund  only  as  between  creditors  and 
stockholders. 

A  corporation  organized  for  purposes  of 
trade  has  the  inherent  power,  in  carrying  on 
its  business,  to  use  Its  credit  and  contract  In- 
debtedness. Although  the  objects  for  which 
It  Is  formed  must  be  expressed  in  the  instru- 
ment of  incorporation,  and  although  it  may 
not  engage  in  enterprises  foreign  to  the  pur- 
poses for  which  it  was  created,  or  otherwise 
transcend  Its  legal  powers,  yet  when,  in  the 
course  of  its  business,  it  contracts  an  indebt- 
edness, it  assumes  an  obligation  Its  duties  con- 
cerning which  are  governed,  not  by  the  provi- 
sions of  its  charter,  but  by  laws  which  are 
applicable  alike  to  corporations  and  natural 
persons.  In  the  matter  of  the  conduct  of  Its 
business,  Its  charter  limitF>  and  defines  Its 
powers,  and  It  must  act  within  those  powers; 
but  the  liability  of  both  corporations  and  indi- 
viduals, on  account  of  indebtedness  Incurred 
by  them.  Is  regulated  by  general  law.  In  In- 
quiring how,  in  a  given  case,  a  corporation, 
solvent  or  insolvent,  may  satisfy  the  demands 
of  Its  creditors,  an  investigation  of  Its  charter 
will  afford  no  assistance.  We  must  fall  back 
upon  laws  to  which  all  persons,  natural  and 
artificial,  are  subject.  In  respect  to  an  In- 
debtedness, a  corporation  may  not  do  what 
an  individual  may  not  do;  and,  on  the  otlier 
hand,  whatever  an  individual  may  do  a  cor- 
poration may  do.  There  is  no  restriction  up- 
on the  liberty  of  a  natural  person,  so  long  as 
he  retains  dominion  over  his  proiwrty,  to  pay 
one  creditor  in  preference  to  another;  and,  as 
the  liability  of  a  corporation  for  its  debts  Is 
measured  by  no  rule  different  fi-om  that  ap- 
plicable to  liabilities  of  natural  persons,  a 
preference  in  good  faith  by  tiie  corporation 
cannot  be  impeached.  The  Judgment  will  be 
affirmed.  Affirmed. 


FORD  V.  CITY  OF  DENVER. 

(Cknirt  of  Appeal*  ot  Ooltwada    Jan.  10,  1898.) 

UuxiciFU  OBDiiTAitcEa— Violation— FiKALxiBB 
—Appeal— l>B0iBlox. 

1.  A  penal^  for  violating  a  city  ordinance  la 
not  recoverable  where  none  is  provided  1^  the 

ordinance. 

2.  Xo  opinion  will  he  given  as  to  what  would 
constitute  a  violation  of  an  ordinance  prohibit- 
ing sales  of  intoxicating  liQoora,  where  a  pur- 
chase was  made  at  the  instigation  of  the  city, 
for  the  purpose  of  manufacturing  a  test  case, 
though  the  seller  was  ignorant  of  such  purpose. 

Appeal  from  Arapahoe  county  court. 

Suit  by  the  city  of  Denver  against  C.  M. 
Ford.  Judgment  for  plaintiff,  and  defendant 
appealB.  Rerersed. 

Talbot,  Denlson  &  Wadley,  for  appellant.  F. 
A.  WUIlams,  G.  Q.  Richmond,  and  Brooks  £. 
Shell,  for  appeUee. 

THOMSON,  P.  J.  Suit  by  the  city  of  Den- 
ver to  recover  a  penalty  for  an  alleged  vio- 
lation of  its  ordinance.  Judgment  for  the 
plaintiff,  and  appeal  by  the  defendant.  The 
ordinance  the  violation  of  which  was  chargetl 
prohibited  the  selling  or  giving  away,  within 
the  limits  of  the  city,  of  intoxicating  or  malt 
liquors,  in  any  quantity  less  than  a  gallon,  by 
any  person  without  a  license  for  the  purpose, 
except  by  a  druggist,  upon  the  prescription  of 
a  reputable  physician,  and  for  medical  pur- 
poses. The  case  was  heard  upon  an  agreed 
slntement  of  facts,  from  which  it  appears  that 
the  defendant  was  a  druggist^  not  having  a  li- 
cense, and  that  a  sale  of  a  quantity  of  intoxi- 
cating liquors  less  tirnn  a  gallon  was  made  by 
his  clerk  without  the  prescription  of  a  physi- 
cian, but  on  the  supposition  that  it  was  to  be 
used  for  medical  purposes.  The  statement  set 
forth  the  ordinance,  and  contained  tlils  clause: 
"That  said  liquor  was  not  used  for  purposes  of 
Intoxication,  but  had  been  bought  for  the  ex- 
press puri>ose  of  testing  the  questloca  submitted 
herein."  The  following  is  the  stipulated  state- 
ment of  those  questions:  "Whether  a  drug- 
gist has  a  right,  In  the  regular  course  of  his 
business,  either  directly  or  by  his  clerk,  to  sell 
Intoxicating  liquors  except  upon  the  prescrip- 
tion of  a  physician,  or  except  upon  tiie  assur- 
ance of  the  purchaser  that  it  is  meant  lo  be 
used  only  for  medical  purposes.  In  other 
words,  if  the  purchaser  is  in  good  faith  be- 
lieved by  the  druggist  to  be  purchasing  the 
liquor  for  medical  purposes,  and  If  nothing 
suspicious  In  his  manner  or  appearance  is  seen, 
can  the  seller  assume  that  such  la  the  fact, 
and  sell  the  liquor  without  further,  or  must  the 
purchaser  either  produce  a  physician's  certifi- 
cate, or  give  his  personal  assurance  that  the 
liquor  is  for  medicinal  purposes,  or  both?" 
The  facts,  as  they  are  agreed  upon,  do  not  au- 
thorize an  affirmance  of  the  judgment 

1.  The  ordinance  set  forth  in  the  agreement 
provides  no  penalty  for  its  violation,  and,  as 
none  is  provided,  none  is  recoverable. 

2.  It  appears  that  the  city  was  Instrumental 
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In  procuring  the  sale  of  the  llqnor.  Its  purpose 
waa  to  lay  the  foundation  for  a  suit  In  which 
a  judicial  opinion  as  to  what  would  constitute 
a  violation  of  the  ordinance  might  be  procured. 
Apparently  this  purpose  was  unknown  to  the 
defendant's  clerk  when  he  made  the  sale,  and, 
technically  at  least,  his  act  was  contraiy  to 
the  ordinance.  But  the  dty  Is  In  no  position  to 
Bay  that  Its  ordinance  was  Tlolated.  It  waa  as 
much  responsible  for  the  sale  of  the  liquor  as 
the  defendant,  and  It  will  not  be  permitted  to 
replenish  Its  treasury  from  penalties  Incurred 
at  its  Instigation.  It  cannot  be  heard  to  com- 
plain of  an  act  the  doing  of  which  It  solicited. 
It  is  entitled,  In  a  proper  case,  to  bare  its  ordi- 
nance construed,  and  questions  concerning  It 
determined;  but  It  cannot  manufacture  a  case 
for  the  purpose,  or  obtain  the  Information  It 
desires  at  the  expense  of  a  party  for  whose  In- 
fraction of  Its  ordinance  it  Is  responsible. 

For  the  foregoing  reasons,  the  questions  sub- 
mitted will  not  be  discussed.  The  judgment 
Is  reversed,  and  the  court  below  Instructed  to 
dismiss  the  case.  Reversed. 


(10  Colo.  App.  E82> 

HARBIS  T.  McBEYNOLDS. 
(Ooort  of  Appeals  of  Colorado.   Jan.  10,  189&) 

FaUI  lMPRIB01tHe!rr->Jl7STiriCA'nnv~ARRBBT— 
WASRAST— MaHC— OOHKBOTiO:  -Paboi. 
EVIDIHOB. 

1.  Where  one  is  arrested  withoni  justfficatioD, 
false  imprisonment  exists  only  between  the  time 
of  the  arrest  and  the  service  of  a  valid  war- 
rant 

2.  A  warrant  and  complaint  against  M.  Beyn- 
olda  do  not  Justify  the  arrest  of  Milton  Mc- 
Beynolds  thereunder,  although  the  writs  were 
Intended  to  designate  the  latter. 

S.  It  18  not  error  to  refuse  to  tnatmet  that 
no  recovery  can  be  had  for  false  imprisonmeut 
if  defendant,  who  caused  the  arrest,  enter- 
taioed  an  honest  suspicion  that  plaintiff  was 
guilty  of  the  offense  for  which  he  was  arrested, 
where  defendant  has  testified  that  lie  did  not 
suspect  him. 

4.  Where  instructions  are  given  ornlly,  an 
assignment  that  "the  court  erred  in  giving 

*  •  •  instruction  number    and  •  " 

will  be  ignored  on  appeal. 

5.  Parol  evidence  is  admissible,  in  an  action 
for  false  imprisonment,  to  show  that  a  com- 

Slaint  and  warrant  against  B.,  under  which 
IcB.  waa  arrested,  were  altered  by  correcting 
the  name  after  the  arrest 

6.  An  arrest.  Illegal  because  the  accused's 
name  is  incorrectly  set  out  in  the  complaint  and 
warrant,  cannot  be  made  legal  by  a  currection 
of  the  name  after  the  arrest 

Appeal  from  Arapahoe  county  court 
Action  by  Milton  McReynolds  against  Moses 
B.  Harris.    From  a  judgment  tbr  plaintiff,  de- 
fendant appeals.  Affirmed. 

Talbot,  Denlson  &  Wadley,  for  appellant 
John  A.  Bwdi,  tat  appellee^ 

THOMSON,  P.  J.  This  Is  an  action  for  false 
Imprisonment.  The  defendant,  Moses  B.  Har- 
ris, was  assaulted  at  his  place  of  bunlness  In 
Denv(f  uy  n>  o  iuen,  whose  purpose  was  rob- 
bery.   One  of  them  fired  on  Harris,  the  ball 


strlldng  him  In  the  chest  bat  not  Inflicting  seii- 
oua  injury.  On  the  next  day  Harris  was  rid- 
ing on  a  street  car  on  which  were  three  mai, 
one  of  whom  was  the  plaintiff,  Milton  He- 
Reynolds,  and  amoi^  whom  be  thought  he  rec- 
ognized his  assailants  of  the  previous  day.  An 
officer  made  bis  appearance,  and,  after  some 
conversation  with  Harris,  arrested  the  three 
men,  and  took  them  to  a  Justice's  office,  from 
whence  th^  were  taken  to  the  city  jail,  where 
they  remained  two  days,  when,  upon  a  hearing 
before  the  Justice,  they  were  discharged.  Mc- 
Reynolds tiiereupon  brought  this  action,  and 
recovered  a  judgment  against  Harris  for 
from  which  an  appeal  was  taken  to  this  court 

There  was  some  disagreement  between  the 
witnesses  for  the  plaintiff  and  those  for  the  de- 
fendant concerning  the  facts  and  circumstances 
of  the  arrest;  but  the  Jury  by  their  verdict 
settled  the  questions  of  fact  In  favor  of  the 
plalntlfT,  and  we  are  concluded  by  their  find- 
ing. For  the  purposes  of  this  decision  we 
must,  therefore,  accept  the  testimony  given  for 
the  plaintiff  as  true.  According  to  that  testi- 
mony the  defendant  pointed  out  the  plaintiff  to 
the  officer,  and  directed  his  arrest  as  one  uf 
the  men  who  had  been  guilty  of  the  assault 
He  also  directed  the  arrest  of  the  other  two 
men.  The  officer.  In  compliance  with  the  plain- 
tlfTs  Instructions,  arrested  the  defendant  and 
the  others,  and  took  them  all  to  the  office  of  the 
Justice.  The  defendant  was,  therefore,  direct- 
ly responsible  for  the  arrest  of  the  plaintiff. 
The  defendant  accompanied  the  officer  and  the 
arrested  parties  to  the  Justice's  office,  and  there 
made  a  sworn  complaint  against  L.  C.  Blggar, 
John  Burke,  and  M.  Reynolds,  charging  each 
and  all  of  them  with  feloniously  making  an 
assanlt  upon  him  with  a  deadly  weapon,  with 
ffie  Intent  to  murder  him.  Blggar  and  Burke 
were  the  two  men  brotight  to  the  justice's  office 
with  the  plaintiff.  The  Justice  then  issued  his 
warrant  for  the  arrest  of  the  persons  named  In 
the  complaint,— Blggar,  Burke,  and  Reynolds; 
and  the  plaintiff,  with  the  others,  was  hand- 
cuffed and  taken  to  Jail. 

At  the  trial  of  this  cause  the  defendant  tes- 
tified that  he  had  no  reason  to  brieve,  and 
never  did  believe  or  suspect,  that  the  plaintiff 
was  one  of  the  men  who  assaulted  him.  There 
was,  therefore,  no  excuse  for  the  arrest  and 
Imprisonment  of  the  plaintiff.  But  It  Is  con- 
tended for  the  defendant  that  the  false  im- 
prisonment of  the  plaintiff  lasted  only  from  the 
time  of  bis  arrest  at  the  verbal  direction  of  the 
defendant  until  the  making  of  the  complaint 
and  the  issue  of  the  warrant,  and  that  his  de- 
tention in  custody  afterwards  was  not  false 
Imprisonment,  The  court  was  requested  to  ao 
Instruct  the  Jury,  but  the  request  was  refuaed, 
and  error  Is  assigned  upon  the  refusal  If  the 
process  by  which  It  was  assumed  to  hold  the 
plaintiff  In  custody  was  valid  process  against 
him,  the  Instruction  should  have  been  given. 
But  he  was  not  named,  either  In  the  complaint 
or  warrant  It  appears  quite  dearly  that  by 
the  name  M,  Reynolds,  im^ted  In  the  two 
papers,  the  plaintiff  was  Intended.  Bat 
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olds  Is  not  McTtejDolds,  and  a  warrant  against 
M.  Beynolds  did  not  justify  the  arrest  oC  MU- 
ron  McBeynoIds.  That  the  intention  was  to 
(Icsiguate  the  plaintiff  Is  of  no  Importance,  so 
long  as  he  was  not  In  fact  designated,  and  he 
could  not  be  I^ally  Imprisoned  by  virtue  of 
process  In  which  he  was  not  named.  Grla- 
wold  v.  Sedgwick,  6  Cow.  436;  MclTln  v. 
Fisher,  8  N.  H.  406;  Scheef  v.  Keown,  29 
Wis.  S8G.  The  Incarceration  of  the  plaintiff 
after  Issuance  of  the  process  was,  therefore, 
merely  a  continuation  of  the  Imprisonment 
which  commenced  with  the  original  arrest,  and 
for  the  wrong  which  he  suffered  his  proper 
remedy  was  an  action  for  false  Imprisonment. 
The  Instruction  was  conectly  denied. 

Error  Is  assigned  to  the  court's  refusal  to 
give  other  instructions  a^ked  by  the  defendant. 
They  authorized  the  Jury,  If  they  t>e11eved, 
from  the  evidence,  that  Harris,  In  the  exercise 
of  ordinary  caution  and  prudence,  entertained 
an  honest  and  strong  suspicion  that  the  plnln- 
ticr  was  connected  with  the  felonious  attack 
mtMe  upon  him,  to  find  a  verdict  for  Harris. 
Conceding  that,  In  the  abstract,  the'  Instructions 
correctly  declared  the  law,  they  were  properly 
refused,  because  they  were  not  warranted  by 
the  evidence.  There  was  not  only  an  absence 
of  evidence  to  Justify  them,  but  there  was  the 
direct  and  positive  testimony  of  Harris  him- 
self that  he  never  suspected  the  plalntlfT,  and 
never  had  any  reason  to  suspect  him.  In  the 
face  of  such  evidence  the  giving  of  the  Instruc- 
tions would  have  been  gross  error.  See  Flsk 
T.  Light  Co..  3  Colo.  App.  319,  33  Pac.  70. 

Error  Is  assigned  as  follows  to  Instructions 
given:  "The  court  erred  In  giving  to  the  Jury, 
over  the  objection  and  exception  of  the  defend- 
ant. Instruction  number    and   ,  as 

given  by  the  court."  The  court  Instructed  the 
Jury  orally.  Conscfiuently  there  were  no  sep- 
arately numbered  Instructions.  This  assign- 
ment calls  our  attention  to  nothing,  and,  In 
view  of  the  manner  in  which  the  Instructions 
were  given,  it  means  nothing.  It  must,  there- 
fore, be  Ignored, 

The  complaint  and  warrant,  which,  as  they 
were  originally  drawn,  were  against  Reynolds, 
were,  some  time  after  the  wan-ant  was  served, 
altered  so  as  to  make  the  name  "Reynolds" 
read  "Mcltoynolds";  and  the  court  permitted 
parol  evidence  of  the  alteration  to  be  Intro- 
duced. Counsel  say  that  this  ruling  was  er- 
roneous. The  subsequent  alteration  of  the  pa- 
pers could  not  convert  an  unlawful  arrest  Into 
a  lawful  one;  and  If,  when  this  cause  was* 
tried,  they  hod  been  cliangcd  so  as  to  appear 
regular  and  proper,  to  refuse  the  plaintiff  per- 
mission to  prove  what  they  were  when  he  was 
handcuffed  and  taken  to  prison  would  be  to 
deny  him  Justice.  The  fact  of  the  Inserrlon 
of  the  plainiiff's  name  In  the  paix-rs  after  the 
process  was  Issued  could  be  proved  only  by 
parol,  and  we  think  the  evidence  was  properly 
received.  ■  Rafferty  v.  People,  (!9  ni.  111. 

We  tind  no  error  In  the  record,  and  alBrm  the 
judgment  Affirmed. 


BUS;dELL  et  al.  f .  CRAIG. 
(Qoyut  <a  Appeals  of  Colorado.    Dec  13,  1897.) 
SinncoirB— YALmiTv— AcoffFTkKCB  or  Bbsticb— 

Apr«AIU!*OR. 

1.  Under  OIt.  Code,  |  S3.  Beqoiriiic  *  nno- 

mona  in  a  civil  action  to  be  signed  by  the  clerk 
and  issued  under  the  ecnl  of  the  court,  or  to  be 
BiRiicd  and  issued  by  the  attorney  for  plaintiff, 
a  paper  which  wag  not  iRwed  under  the  seal  of 
the  court,  and  was  not  sixned  hj  the  derk^  and 
did  not  purport  to  be  U^iued  or  idgned  by  the 
attorney  for  plaintiff,  wns  not  B  summons,  and 
acc*>ptance  of  service  thereon  was  not  accept- 
ance of  Rer>'i<«  of  a  BuoiinonB. 

2.  Under  Civ.  Code,  S  44,  providing  that  a 
voluntary  appearance  oi  the  defendant  shall  be 
equivalent  to  personal  service  of  a  summons  up- 
on him.  a  defendant  who  enters  a  written  ap- 
pearance uiMu  a  defective  RUinnions,  and  ap- 
pears to  object  to  the  summons.  Is  In  court  for 
all  purposes. 

Appeal  from  Arapahoe  county  court. 

Action  by  Alexander  C.  Craig  against  F. 
D.  Russell  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  AtUrmed. 

T.  B.  Watters,  for  appellants.  SL  1*  Stir- 
man,  for  appellee. 

THOMSON,  P.  J.  Suit  by  appellee  against 
appellants  on  a  promissory  note.  A  paper 
In  the  form  of  a  summons  was  attached  to 
the  complaint,  and  was  signed  "G.  1.  Stlf' 
man."  A  copy  of  the  complaint  ajod  sum- 
mons was  delivered  to  the  defendants  on 
the  20th  day  of  November,  1805,  who  In- 
dorsed upon  the  originals,  and  severally 
signed,  an  acceptance  of  service,  a  waiver 
of  further  service,  and  an  entry  of  their  ap- 
pen  ranee  to  the  action.  On  the  30th  day  of 
November,  1895,  the  complaint  and  sum- 
mons, together  with  the  indorsement,  were 
filed  In  the  county  court  On  the  10th  day 
of  December,  1895,  the  defendants  moved 
the  court  to  quash  the  service  and  the  tram- 
nions,  because  the  summons  was  not  In 
statutory  form,  and  because  It  was  not  Is- 
sued and  signed  by  the  clerk  or  by  any  per- 
son purporting  to  be  the  plaintiff's  attorney. 
On  the  11th  day  of  January,  1896.  the  mo- 
tion came  on  for  hearing,  and  was  overruled; 
and  on  the  same  day  default  was  taken 
apainst  the  defendants,  and  final  Judgmc;^ 
rendered  against  them  for  the  amount  whicn 
the  note  showed  to  be  due.  The  case  la  In 
this  court  on  appeal  from  that  Judgmen* 

By  section  33  of  the  ClvH  Code,  a  summons 
In  a  civil  action  must  be  signed  by  the  cTerk, 
and  Issued  under  the  seal  of  the  court,  or  It 
must  be  signed  and  Issued  by  the  attorney 
for  the  plaintiff.  The  paper  In  question  waa 
not  Issued  under  the  seal  of  the  court;  it 
was  not  signed  by  the  clerk;  and  It  did  not 
purport  to  be  Issued  or  signed  by  the  at- 
torney for  the  plaintiff.  The  only  errors  al- 
leged are  the  overruling  of  the  motion  to 
quash,  and  the  entry  of  final  Judgment. 
The  paper  purporting  to  be  a  summons  was 
not  a  summons,  and  the  acceptance  of  sezr- 
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let:  of  that  paper  yrtM  not  the  seceptance  of 
aerrice  ot  a  •ummons.  Bat  It  ]a  eDtirely 
immaterial  what  vaa  done  with  it,  or  with 
the  service.  The  defendants  were  In  court 
by  Tirtue  of  their  written  entry  of  appear- 
ance. Independently  of  snmmons  or  aerTlce 
of  summons.  Olv.  Code,  8S  44,  379.  The 
assignment  of  errors  raises  no  question  upon 
the  regularity  of  the  default,  provided  the 
defendants  were  In  court  As  we  have 
seen,  they  were  In  court,  and  the  judgment 
the  entry  of  which  Is  assigned  for  error  was 
the  legal  consequence  of  the  default.  The 
Judgment  will  be  affirmed.  Affirmed. 


WILSON  T.  OTTENBERG  et  bL 
(Court  of  Appeals  of  Colorado.   Jan.  10,  1898.) 

VaXDOB  AXD  PCBCHASER— StATOM  0»  PBAUDI— 

Where,  In  an  action  by  vendor  of  goods 
against  the  assignee  of  vendee,  it  is  sought  to 
replevy  the  goods  on  the  ground  that  they  had 
been  resold  to  plaintiff,  he  must  show,  If  the 
price  to  be  paiu  was  more  than  $50,  tbat  the 
requirements  ot  the  statute  of  frauds  bad  all 
been  fully  complied  with. 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  S.  Ottenbei^  and  others  against 
B.  H.  Wilson,  assignee,  to  replevy  goods. 
.Tndgment  for  plaintiffs.   Defendant  appeals. 

Reversed. 

E.  £}.  Edmonds,  for  appellant  Robert  H. 
l^atta.  for  ajvelleea. 

THOMSON,  P.'  J.  S.  Ottenberg  &  Bros, 
brought  replevin  against  E.  H.  Wilson,  as- 
signee for  the  benellt  of  the  creditors  of  the 
Jas.  G.  King  Cigar  Company,  a  corporation,  to 
recover  a  quantity  of  cigars.  The  cigars  had 
been  sold  by  the  plaintiffs  to  the  company,  and 
it  had  accepted  a  draft  made  upon  it  by  the 
plalntlCTs,  at  four  months,  for  $575,  the  amount 
of  the  purchase  price.  The  plaintiffs  claimed 
the  goods  by  virtue  ot  an  alleged  resale  to 
them  by  the  company  some  two  months  before 
tbe  maturity  of  the  acceptance.  There  was 
judgment  for  the  plaintiffs,  from  which  the  de- 
fendant appealed  to  this  court 

The  statements  of  the  witnesses,  in  some  of 
iheir  details,  were  at  variance;  but  the  testi- 
mony given  for  the  plaintiffs,  and  the  undis- 
puted portions  of  that  given  for  the  defendant, 
disclosed  the  following  facts:  On  the  even- 
ing of  the  21st  day  of  November,  1894,  Mr. 
Jacoby,  a  traveling  agent  of  the  plaintiffs,  and 
Mr.  Plesner,  an  attorney  for  them,  called  at 
the  company's  place  of  business,  and  proposed 
to  allow  It  a  liberal  discount  on  its  paper  If 
IKiyment  could  be  made  at  that  time.  The 
l)ropoaitiu;.  .vas  not  accepted.  Mr,  Jacoby  then 
proposed  to  take  back  the  goods  in  aatlsfaction 
of  the  plaintiffs'  claim;  and  Mr.  John  King, 
who  was  In  charge  of  the  cigar  store  at  the 
time,  replied  that  the  offer  was  a  liberal  one. 
This  was  ttie  only  response  made  to  the  prop- 
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osltlon.  Part  of  the  cigars  were  In  a  glass 
box,  under  the  counter,  and  part  were  In  a 
show  case  on  the  top  of  tbe  counter.  Mr. 
Plesner  suggested  that  the  cigars  be  taken  out, 
and  placed  apart  from  the  other  goods  of  the 
company.  Mr.  King  declined  compliance  with 
the  suggestion.  Mr.  Plesner  then  procured  a 
piece  of  wrapping  paper,  and  wrote  upon  it  tbe 
following  words:  "All  Mountain  Rose  Cigars 
In  this  house,  amounting  to  about  10,000.  be- 
long to  S.  Ottenberg  &  Company,"  and  re- 
quested Mr.  King  to  sign  the  memorandum; 
but  the  latter  refused  to  do  so.  The  paper 
was  handed  to  Mr.  King,  who  placed  it  on  the 
cigars,— whether  on  the  cigars  t)elow  the  coun- 
ter, or  on  those  above,  does  not  appear.  Short- 
ly afterwards  Mr.  King  took  the  paper,  folded 
It  up,  and  put  It  in  a  drawer  In  his  desk.  The 
company's  acceptance  was  not  produced.  No 
offer  was  made  to  return  it  to  the  company  or 
the  company's  agent  On  the  following  day 
the  company  made  a  general  assignment  of  Its 
property  to  the  defendant,  Wilson,  for  the  ben- 
efit of  Its  creditors. 

This  suit  being  for  the  recovery  of  specific 
chattels.  It  was  Incumbent  upon  the  plaintiffs 
to  prove  title  fn  themselves  to  the  property. 
The  goods  had  been  sold  and  delivered  by 
them  to  the  cigar  company,  and  unless  there 
was  a  valid  resale  by  the  company  to  them  they 
had  no  title.  Tbe  plaintiffs  based  their  whole 
claim  to  the  goods  on  what  took  place  between 
their  representatives  and  Mr.  John  King,  who 
was  apparently  acting  for  the  company;  but 
we  are  unable  to  Qnd  anything  In  that  resem- 
bling a  sale  by  King  to  the  plaintiffs.  When 
Mr.  Jacoby  proposed  to  take  the  goods  in  dis- 
charge of  the  debt  Mir.  King  said  the  proposi- 
tion was  liberal;  but  his  remark  was  not  an 
acceptance  of  the  offer.  It  was  his  opinion  on 
the  proposition,  but  It  was  not  an  agreement 
to  exchange  tbe  goods  for  the  claim  which  the 
plaintiffs  held  against  the  company.  He  not 
only  did  not  agree  to  sell  the  goods,  but  he  de- 
clined to  do  anything  from  which  a  sale  might 
be  legally  deduced.  He  would  not  consent  to 
a  separation  of  the  cigars  from  tbe  balance  of 
the  stock,  and  he  refused  to  sign  a  memoran- 
dum acknowledging  the  ownership  of  the 
goods  in  the  plaintiffs.  The  plaintiffs  attach 
some  importance  to  the  placing  of  the  paper 
containing  the  memorandum  on  the  top  of  a 
portion  of  tbe  cigars,  and  argue  that  It  amount- 
ed to  a  setting  aside  of  the  cigars  for  the 
plaintiffs;  but  Ktixg  had  refused  to  let  them 
be  set  aside,  and  evidently  had  no  intention 
that  they  should  be  set  aside  for  any  purpose^ 
The  pap^  differed  from  a  piece  of  blank  p^ier 
only  in  the  writing  which  was  on  It,  and  the 
writing  was  of  no  value,  because  It  was  un- 
signed. In  view  of  the  facts,  It  Is  immaterial 
where  the  paper  was  put.  The  first  step  in  a 
sale  Is  an  agreement  of  one  party  to  sell  and  of 
the  other  to  buy.  When  such  agreement  is 
reached,  if  the  price  of  the  goods  is  $50  or 
more,  a  note  or  memorandum  of  the  contract 
must  be  made  In  writing,  and  be  subscribed 
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by  flie  parties  to  be  chargefl  therewith;  or  the 
buyer  must  accept  and  receive  at  least  part  of 
the  goods;  or  he  must,  at  the  time,  pay  the 
whole  or  part  of  the  consideration;  otherwise 
the  contract  of  sale  la  void.  Gen.  St.  §  1521; 
BUIIn  T.  Henkel,  0  Colo.  394,  13  Pac.  420. 
There  wag  no  agreement  to  sell,  so  that  the 
first  requisite  of  a  sale  never  had  an  existence. 
But  the  price  offered  for  the  goods  was  more 
than  $60,  and,  even  If  there  had  been  an  ajiree- 
ment  to  sell,  not  a  single  act  by  the  statute  of 
frauds  made  necessary  to  a  valid  sale  was 
ever  done.  Taw  and  fact  are  both  against  this 
judgment,  and  It  must  be  reversed.  Reversed. 


TEilPLIN  V.  HOBSON. 
{Court  of  Appeals  of  Colorado.    Jan.  10,  1896.) 

CONTIUCTS— COXBI DBBATION. 

An  agreement  waa  made  by  H.  and  his  as- 
sociates with  T.  by  which  T.  was  to  go  to  an- 
other state,  and  locate  placer  mines,  and  H. 
and  his  asKocintes  to  pay  his  expanses.  After 
T.  had  been  st  work  some  time,  he  wrote  that 
he  understood  they  were  annoyed  by  the  delay, 
and  that,  if  they  were  disKatistied,  he  would  re- 
tarn  the  full  amount  advanced.  Held,  that  such 
promise  was  without  consideration  where  he 
had  faithfully  done  what  be  agreed  to  do, 

Appeal  from  district  court,  Arapaboe  conn- 
ty. 

Action  by  George  H.  Hobson  against  James 
8.  TempUn.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Modified  and  affirmed. 

Teller,  Orahood  &.  Morgan  and  Clayton  C. 
Dorsey,  for  appellant.    Jackson  &  Wilson, 

for  appellee. 

BIRSRTjIj,  J.  A  prospecting  agreement 
was  made  by  Hobson  and  his  associates  with 
Templln,  who  was  Supposed  to  have  some 
technical  skill  and  experience  In  such  mat- 
ters, and  a  little  Information  about  the  lo- 
cality where  the  prospecting  was  to  be  done. 
Hobson  and  his  friends  apparently  looked 
for  immediate  success,  and,  not  wholly  ap- 
proving Templin's  efforts,  soon  wanted  to 
abandon  the  enterprise.  This  led  to  a  dis- 
agreement, and  the  suit  which  fre  are  con- 
sidering. It  was  tried  without  a  jury. 
While  the  judge  did  not  make  technical 
findings  of  fact,  he  rendered  an  opinion 
which  states  the  facts  as  he  deemed  them 
established.  We  quite  agree  with  his  opin- 
ion, and  shall  adopt  them  as  the  basis  of 
oor  decision.  We  do  not  at  all  disagree 
with  the  trial  court  save  as  to  one  of  his  le- 
gal conclusions.  This  will  simply  necessi- 
tate a  modification  of  the  Judgment.  Stat- 
ing the  facts  as  we  have  gathered  them,  the 
agreement  was.  in  one  sense,  in  parol,  but  In 
another  was  fnlly  exhibited  by  written  mem- 
oranda. The  parties  came  together  in  the 
early  part  of  October,  18S>1,  and  discussed 
the  (dances  of  locating  placer  claims  In 
Ijemhl  county,  Idaho.  Whether  the  exact 
locality  was  agreed  on.  Is  not  clear.  The 
contract  obligated  the  prospector  to  go  to 


that  locality,  and  find  and  locate  placer 
claims.  HIa  expenses  were  to  be  paid  by 
Hobson  and  his  associates.  They  gave  a 
written  power  to  Templln,  authorizing  him 
to  act  In  their  names  for  this  purpose. 
Templln  was  requested  to  state  what  he  In- 
tended to  do,  and  he  made  a  written  memo- 
randum on  the  back  of  the  power,  containing 
the  several  Items  of  bis  part  of  the  engage- 
ment, which,  in  general,  were  that  seven 
men  should  go  in  and  pay  Hobson  fftSO 
apiece,  subject  to  Templin's  sight  draft,  and 
the  money  thus  deposited  might  be  used  by 
him  to  pay  his  expenses  and  such  expendi- 
tures as  were  essential  to  making  the  loca- 
tions. In  case  the  enterprise  proved  a  fail- 
ure, Templln  was  only  to  charge  up  his 
expenses,  and,  in  the  event  of  success,  com- 
plete or  partial,  certain  other  obligations 
were  assumed,  with  which  we  are  not  con- 
cerned. The  court  found  that  this  was  the 
agreement,  and  that  the  money  was  deposit- 
ed in  the  bank,  and  the  conditions  and  terms 
of  the  memorandum,  as  Templln  had  jotted 
them  down,  accepted.  Templln  proceeded 
to  carry  out  the  agreement,  went  to  Idaho, 
and  put  in  his  time  and  labor  and  spent  con- 
siderable money  In  performing  his  part  of 
the  contract.  When  he  started,  he  drew  a 
draft  for  f450  on  Mr.  Hobson,  which  was 
paid,  and  this  money  was  a  part  of  the 
fund  thus  contributed.  Owing  to  the  snowy 
weather  at  that  late  season  of  the  year, 
Templln  found  that  some  of  the  ground 
which  he  wanted  to  take  up  would  not  be 
available  until  after  the  Irt  of  January.  He 
then  returned  to  Colorado.  About  this  time 
the  attention  of  other  parties  was  drawn  to 
the  scheme,  and,  while  some  talk  was  had 
with  them  about  It,  no  arrangements  were 
made  between  them  and  Templln,  or  be- 
tween them  and  Hobson  and  his  friends. 
The  contributors  were  not  entirely  satisfled 
with  the  situation,  and  on  Templin's  return 
they  had  some  discussion  about  it.  Templln 
wrote  them  a  letter,  saggestlng  that  others 
would  like  to  go  into  the  combination,  and 
added  as  a  postscript  that.  If  any  of  the 
parties  were  dissatisfied,  he  was  willing  to 
hand  them  his  check  for  the  amount  Invest- 
ed, provided  he  got  a  deed  of  whatever  In- 
terest the  dissenting  one  might  have  ac- 
quired. Kothing  was  done  under  this  let- 
ter. On  the  2&th  of  February,  after  a  talk 
with  one  of  the  parties,  Templln  wrote  an- 
other letter  to  Hobson,  In  which  he  substan- 
tially stated  that  from  the  conversation  he 
understood  they  were  greatly  annoyed  by 
the  delay,  and  that,  if  any  one  or  all  of 
the  parties  were  dissatisfied,  they  could  wire 
him  at  Dillon,  to  which  point  he  had  return- 
ed In  the  furtber  prosecution  of  the  scheme, 
and  he  would  return  the  full  amount  ad- 
vanced to  make  the  locations.  At  the  trial 
tbe  case  turned  on  thci  construction  of  this 
letter,  and  on  Its  legal  effect.  It  will  be  re- 
membered that  np  to  that  time  TempUo 
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bad  falrlj  and  taithtvOly,  00  far  as  the  rec- 
ord showB,  done  what  he  agreed  to  do,  and 
the  mooey  which  he  had  expended  was  a 
part  of  that  placed  In  his  hands,  as  tbelr 
agent,  for  this  purpose.  Hobson  therefore 
wrote  to  Templln  that  the  parties  had  come 
together,  concluded  to  accept  his  arrange- 
ment, and  aflked  blm  to  remit  what  he  had 
received.  On  the  back  of  this  letter  Temp- 
lln indorsed  a  reply  that  the  letter  had  been 
received,  and  he  would  figure  up  his  ex- 
penses, and  remit  the  balance.  This  propo- 
sition was  not  accepted,  but  Hobson  imme- 
diately responded  that,  according  to  the 
terms  of  the  letter,  which  they  liad  accepted, 
he  was  bound  to  return  ail  that  he  bad  ob- 
tained, pay  all  the  exi>ense8  himself,  and 
relieve  them  from  any  responsibility  or  out- 
lay In  the  matter.  This  Templln  declined  to 
do,  and  when  be  returned  he  offered  to  pay 
the  balance  remaining  In  bis  bands.  This 
the  parties  declined  to  take,  and  brought 
suit  for  the  ft50. 

The  only  question  presented  la  as  to  the  le- 
gal effect  of  the  letter,— whether  the  circum- 
stances and  antecedent  transactions  of  the  par- 
ties made  this  contract  a  btauUng  agreement 
to  return  the  (450,  and  whether  there  was  a 
consideration  for  it  sufficient  to  bind  Templln, 
and  give  the  plaintiff  a  cause  of  action  for 
the  money.  We  shall  dismiss  all  other  ques- 
tlonfl,  and  leare  out  of  the  dlscussfcui  tbe  ques- 
tion of  the  hardship  or  the  Inequitable  charac- 
ter of  the  arrangement,  and  put  our  decision 
on  the  naked  propoidtlon  that,  unless  a  good 
consideration  was  establ'sbed,  tbe  mlt  fOr  tbet 
$400  cannot  be  mainlined.  We  ore  quite  of 
the  opinion  that  the  mutual  abandonment  of 
tbe  enterprise  gave  the  parties  Qie  right  to  re- 
cwver  the  unexpended  balanoe.  ITbls  TempUn 
offered  to  pay,  and  be  itlll  caneedes  that  sum 
to  be  due.  The  balance  be  contests.  Tiieie  la 
«  Tery  grave  question  wfaethor  the  complaint 
stetes  a  cause  of  action.  The  contract  was  a 
prospecting  agreement,  obUgaUnc  the  contrib- 
utors to  put  iip  tbe  monojr  necessary  to  carry 
out  tbe  enterprise.  There  Is  no  allesatkm  that 
Templln  failed  to  begin  the  performanoe  of 
bis  port  of  the  agreement,  or  that  be  ever 
abandoned  it,  or  In  any  paiiicular  failed  to  do 
what  be  bad  agreed  to  do;  and  up  to  tbe  time 
of  the  correspondence  In  February  be  bad  fully 
performed.  Tbe  money  which  he  expended  he 
sprat  as  the  agent  of  tbe  parties  under  express 
authority  conferred  on  him  to  that  end,  and 
under  no  circumstances  could  he  be  called  on 
to  return  It,  unless  subsequently  be  made  an 
agreement  which  would  bind  him  to  rqtay.  It 
la  true,  the  complaint  alleges  that  what  he  did 
was  fraudulently  done.  But  this  averment  is 
of  no  value  as  a  matter  of  pleading,  because 
the  facts  constituting  tbe  fraud  were  not  set 
up,  nor  were  they  at  any  time  made  the  subject 
of  proof.  This  consideration  may  therefore  be 
dismissed.  The  plaintiff  attempts  to  set  up  a 
consideration  by  stating  tha^ln  conslderatlnn  of 
A  releaae  from  bla  orighial  undertakings  lem- 
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plln  undertook  and  agreed  on  dnuand  to  repay. 
This  release,  however,  Is  not  put  In  evidence, 
nor  la  there  anything  alleged,  or  aught  proven, 
which  establishes  that  the  release  was  agreed 
to  be  made  at  the  time  of  the  promise,  or  that 
it  was  ever  executed  by  the  plaintiff  and  his 
■associates.  But,  If  we  should  concede  that 
there  was  any  such  agreement,  we  are  unable 
to  assent  to  tbe  deduction  without  other  proof 
than  was  exhibited  that  the  agreement  10  re> 
lease  would  of  Itself  make  a  good  cousidoa- 
tion.  What  la  a  good  consideration  la  tolerably 
well  aetUed,  and  It  baa  been  many  times  ex- 
pressed hy  the  authorities  as  "a  thing  which 
muat  be  of  advantage  or  gain  to  him  who 
makea  the  promise,  or  an  injuiy  to  him  to 
whom  the  promise  la  made."  This  Is  the  gen- 
eral expression  In  wblcb  all  the  authorities 
concur  when  th^  attempt  to  state  Its  eascn- 
tlala.  Pars.  ConL  (6tb  Ed.)  p.  430;  WUte  v. 
Baxter,  71  M.  T.  254;  WennaU  t.  Adney,  C 
Bos.  ft  P.  249;  Freeman  t.  Robinson,  38  N. 
J.  Law,  383;  Cook  v.  Bradley,  7  Coon.  57; 
Allen  T.  Bryson,  67  Iowa.  591,  26  N.  W.  830l 
Tested  by  this  almirie  prlndirie,  notbli^  moved 
to  Ten^tUn's  advantage  at  the  time  he  offored 
to  return  tbe  money,  nsa  would  Uie  execntlMi 
of  the  contract  disadvantage  the  other  partlea 
to  tbe  agreement.  It  waa  a  naked  promloe  on 
Templln's  part  to  return  the  m<mey,  and  maiit- 
fesfly  he  ought  not  be  bdd  to  tbe  pMfomH 
ance  of  his  promise  unless  there  was  kmh 
countervailing  contract  whldi  would  be  on  ad- 
vantage to  him,  or  the  plaintiff  would  suffer 
by  reason  of  bla  failure.  The  very  inequitable 
nature  of  the  contract  would  naturally  lead 
ua  to  omatme  It  most  strongly  against  Hob- 
aon,  because  up  to  tbe  time  of  tbe  aUenvted 
abandonment  TempUn  had  done  what  be  had 
contracted  to  do^  and.  ao  far  aa  we  are  able  to 
see,  bad  pot  In  bla  time  and  bis  labor  withoot 
any  other  poaslUe  gain  exc^  tbatwbldtimlglit 
come  in  the  future.  Tbe  money  which  be  dia* 
bursed  be  spoit  as  tbe  Mgeat  of  tbe  pi«h*t«r, 
in  accordance  with  exact  Inatmctlona.  In  no 
event  could  he  ever  become  liable  to  retain  It, 
unless  the  plaintiff  was  able  to  show  thai  K 
had  been  expqided  In  some  manner  not  per- 
mitted by  the  contract  There  was  no  attempt 
to  make  any  such  pitxrf,  and  we  ought  noc 
therefore,  to  adjudge  Templln  liable  to  renm 
It,  except  on  an  adequate  and  saffident  oonaSd- 
eratkm.  We  have  been  cited  tqr  tbe  aniellee 
to  aome  authorities,  notably  Peny  v.  Bn  ."It- 
man,  S3  Yt  7,  and  Weld  v.  Xicbola^  17  PUdL 
0.18,  in  support  of  their  contAtlon  that  aa 
agreement  to  release  a  party  from  an  antece- 
dent contract  will,  because  of  tbe  asTe«m>« 
for  mutual  releases,  If  they  be  ezccoted.  fv- 
nlah.  tbe  one  for  tbe  other,  a  auffldent  cciujd- 
antkm.  This  may  sometimes  be  true,  and  m 
probably  true  aa  applied  to  the  facts  pr«stiii:ed 
by  those  cases.  When  examined,  however.  It 
will  be  observed  that  there  was  a  distinct  aal 
positive  gain  to  tlw  party  who  was  released,  tia 
was  no  longer  liable  to  pay  in  tiie  one  case  xht 
further  sums  which  would  become  doe  under 
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the  contract  of  sole,  and  In  ttie  otber  gained  a 
release  from  what  was  shown  to  have  been  a 
dlRadvaiitageous  ccmtract,  which  had  cost  the 
party  released  considerable  money,  end  result- 
ed in  no  benefit  to  him.  We  are  quite  ready  to 
admit  that  wherever  a  party  Is  released  frwi 
s  contract  which  Is  shown  to  be  expensive  and 
oDerons,  and  where  he  Is  under  obligations  to 
continue  in  the  future  to  execute  this  burden- 
some agreement,  the  release  might  be  adjudg- 
ed a  good  consideration  for  the  promise. 
There  Is  no  such  element  In  this  case.  The 
contract  was  not  shown  to  be  burdensome  or 
disadvantageous,  nor  did  it  at  all  appear  from 
the  testimony  that  It  would  not  be  of  valup  to 
Templln  to  carry  it  out.  Where  a  party  seelcs, 
as  in  this  case,  to  recover  money  which  the 
other  Is  under  no  equitable  or  legal  obligation 
to  pay,  it  is  not  going  too  far  to  hold  that  it  Is 
Incumbent  on  hfm  to  show  something  besides  a 
naked  release  as  a  consideration  for  the  agree- 
ment The  plaintiflTs  were  not  eotlQed  to  the 
money.  Templln  never  owed  It,  and  he  never 
could  become  their  debtor  nnleae  he  entered 
into  a  contract  therefor  on  an  adequate  consid- 
eration. We  are  unable  to  find  om  in  this  let- 
ter, regardless  of  its  exact  terms,  and  r^rd- 
leas  ot  the  question  of  its  proper  construction. 
There  was  some  evidence  given  by  Templln  to 
the  effect  that  It  was  his  purpose  simply  to  of- 
tear  to  return  the  unexpended  balance,  and  It 
Is  quite  possible  to  build  up  an  argnment  &i 
support  of  his  position  from  the  phraseology  of 
the  letter.  This,  however,  is  more  of  a  refined 
discuBSioa  about  the  meaning  of  words  and 
ternu  than  an  exact  argument  legitimately 
drawn  from  the  language  itself.  We  tiieavfMe 
prefer  to  put  our  opinion  directly  on  tbe  pnjfih 
sitlon  that  there  was  no  proof  at  a  ctwsldera- 
tloD  for  the  agreement. 

When  the  Judgment  was  originally  eatered. 
It  was  Cor  ¥601.30,  being  for  the  $450,  with  In- 
terest from  December  2,  1896,  to  the  date  of 
the  Judgment.  The  plaintiffs  were  satisfied 
that  they  were  not  entitled  to  recover  the  In- 
terest, and  remitted  everything  bat  tbe  amount 
of  the  original  advance,  $450.  In  this  they 
were  manifestly  il^t,  because  It  was  not  an 
action  for  money  due  under  a  CMitract,  nor 
was  It  an  express  or  implied  agreement  to  pay, 
on  which  interest  could  probably  be  computed. 
Since  we  are  convinced  that  the  Judgment  was 
erroneous  in  amount  only,  we  have  a  right  to 
modi^  It,  and  affirm  It  as  modified.  Under 
this  authority  we  shall  reduce  the  Judgment 
to  $136.15,  which  la  the  amount  which  remain- 
ed In  Templln's  hands  at  the  time  suit  was 
brought.  Had  the  defendant  made  a  tender  ot 
this  sum,  he  would  have  been  entitled  to  recov- 
er his  costs.  Falling  to  do  this,  and  falling 
to  kepp  his  tender  good,  he  cannot  escape  lia- 
bility for  the  costs  of  the  suit  In  the  court  l>e- 
low;  and  tbe  Judgment  of  this  court  therefore 
will  be  that  the  appellee  have  Judgment  for 
J135.15,  with  the  coats  of  the  court  below, 
and  the  appellant  Templln  recover  bis  costs  In 
this  court.  The  Judgment  will  therefore,  as 
suggested,  be  modified  and  affirmed. 


WESTCOTT  et  aL  t.  PATTON. 
(Court  of  Appeals  of  Colorado.   Jan.  10,  188a) 
Jddombnt  on  Flbadikos — IToTB — Prrbbxtatiox 

— I5TERB8T  ATTBB  MaTCRITT— T«S- 

i)EB— Inter  vKNTios. 

1.  It  is  not  error  to  auetuin  a  motion  for 
judgment  on  the  pleadings,  in  ao  action  on  a 
note  pronerly  brought  by  the  aHsigiiee  thereof 
aRaiDHt  the  maker,  where  the  auuwer,  admit- 
ting the  notes  were  uopaid,  only  pat  in  issue 
the  BBsigomeDt,  and  offered  to  pay  into  court 
the  amount  due  at  maturity,  deuying  liability 
for  more  because  the  notes  were  not  prenented 
when  due. 

2.  A  note,  not  designating  the  place  of  pay- 
ment, need  not  t>e  preseoted  at  the  residence 
of  the  maker,  when  due,  in  order  to  bind  him 
for  interest  after  maturi^-. 

3.  Tbe  maker  of  a  note,  defilgnatiog  a  place 
of  payment,  cannot  plead  a  tender  of  the 
amount  due  at  the  designated  place  at  maturity 
aa  a  bar  to  a  recovery  of  interest  thereafter, 
onleBB  he  pnyB  the  amount  into  court  for  the 
use  of  the  payee. 

4.  Failure  to  present  a  note,  providing  for  in- 
tereat  until  paid  and  dcsigoatrng  the  place  ot 
its  payment,  does  not  stop  an  accrual  of  Inter- 
est against  the  maker,  unless  he  tenders  the 
amount  due  at  tbe  place  designated  at  matu- 
rity. 

6.  Rendition  of  jndgmcnt  on  the  pleadings  Is 
proper  where  a  petition  of  intervention  is  on 
file  without  leave  of  court  and  undisposed  of, 
since  tbe  rendering  of  judgment  is  In  effect  a 
denial  of  pPTmisHion  to  mtervene. 

6.  A  simple  judfrment  creditor  of  the  assignor 
Of  a  note,  on  which  an  action  is  brought  by  the 
assignee,  has  no  such  interest  in  the  matter  in 
litigation  or  the  result  of  the  suit  sb  will  entitle 
him  to  intervene,  under  Civ.  Code,  (  22,  for  the 
purpose  of  attacking  the  assignment,  and  to 
recover  tlw  amoant  doe  on  the  motes. 

Appeal  from  district  court.  Pueblo  coimty. 

Action  by  Mary  M.  Fatten  against  Harriet 
B.  Westcott  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Affirmed, 

H.  P.  Tories  and  James  W.  Coulter,  for  ap- 
pellants.  8.  Harrison  W^hlte,  for  aMwIlefc 

WILSON,  J.  This  was  an  action  on  prom- 
issory notes  by  tbe  aadgnee  against  tbe  maker. 
Harriet  B.  Westcott  Tbe  comi^alnt  was  In 
the  usual  fbrm,  and  was  unobJectimiaUe.  It 
recited,  among  other  things,  that  "before  tbe 
maturity  of  said  note,  for  a  valuable  considera- 
tion, said  Robert  Patton  (payee]  soU  and  as- 
signed the  said  notes  to  this  plaintiff,  wbofsoofw 
the  legal  and  lawful  faobdet  and  owner  thereof." 
The  answer  admitted  the  execution  and  deliv- 
ery of  the  notee,  and  that  the  same  were  un- 
paid. It  also  set  up  that  at  the  time  when 
said  notes  fell  due  plaintiff  was  ready,  able, 
and  wlllUig  to  pay  them,  but  that  they  had  not 
been  presented  for  payment  at  tbe  place  where 
they  were  payable.  It  also  averred  that  "as 
to  whether  before  snld  notes  fell  doe,  or  at  any 
other  lime  or  times,  the  said  Robert  Patton  as- 
signed or  transferred  said  notes  to  plaintiff,  this 
defendant  has  not  and  cannot  obtain  sufficlmt 
knowledge  or  information  on  which  to  base  a 
b^ef."  The  defendant  prayed  that  tbe  conrt 
order  the  notes  to  be  deported  In  court,  and 
that  she  be  permitted  to  pay  Into  court  th« 
amoiint  due  upcm  each  of  sold  notes  at  the 
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time  of  its  maturity,  and  that  thereupon  she 
be  discharged  from  all  liability  In  connection 
therewith,  and  have  Judgment  for  her  costs. 
For  a  further  and  separate  answer  It  was  set 
up  that  prior  to  the  institution  of  thla  suit 
C.  M.  Henderson  &  Co.  had  instituted  suit  In 
the  county  court  of  Pueblo  county  against  Rob- 
ert Patton,  the  payee  named  In  the  notes,  Mary 
M.  Patton,  plaintiff  In  this  suit,  Amanda  J. 
Burns,  and  the  defendant  herein.  The  precise 
nature  and  object  of  this  s\iit  is  not  set  forth, 
but  It  was  alleged  that  the  county  court  had 
issued  therein  a  mandatory  lujunction,  directed 
to  the  defendants,  by  which  it  had  ordered  and 
required  the  two  Pattons  and  Amanda  J. 
Burns  to  bring  Into  court  the  four  promissory 
notes  Involved  in  this  suit,  and  permit  this  de- 
fendant to  pay  into  that  court  the  money  due 
on  said  notes,  and  have  the  same  canceled.  It 
is  further  alleged  that  the  Pattons  were  fully 
Informed  of  this  Injunction  issued  by  the  court, 
but  failed  to  comply  with  Its  order.  What  the 
matters  set  up  in  this  defense  have  to  do  with 
this  suit,  we  are  utterly  at  a  loss  to  determine. 
It  is  unnecessary,  however,  to  discuss  it,  as  it 
was  admitted  on  the  trial  of  this  cause  in  the 
district  court  that  these  proceedings  In  the  coun- 
ty court  had  long  prior  thereto  been  abandoned 
and  dismissed.  When  this  cause  came  up  for 
trial  in  the  trial  court,  plaintiff  moved  for 
judgment  on  the  pleadings.  This  motion  was 
sustained,  and  defendant  appealed. 

The  only  question  to  be  determined,  there- 
fore, is:  Did  the  answer  present  an  Issue 
which  required  a  trial?  Did  It  put  In  i-isue  any 
fact  necessary  to  Ise  proven  by  plaintiff  before 
she  could  recover  Judgment?  We  thlnlc  It  did 
not.  The  answer,  it  is  true,  put  In  issue  the 
alleged  asslKTiment  by  the  payee  to  plaintiff; 
but  this  was  not  essential  to  plaiirtlff's  re- 
covery. The  answer  did  not  attempt  to  put  In 
issue  the  allegation  that  plaintiff  had  become 
and  was  the  legal  ouner  and  holder  of  the  note 
for  value.  This  was  tlie  material  part  of 
plaintiff's  allegation.  If  she  were  the  legal  own- 
er and  holder  of  the  note  for  value,  and  had 
I>ossessIon  of  It,  she  was  entitled  to  recover, 
even  though  the  payee  may  not  have  made  any 
formal  asalgnment  to  her.  The  answer  express- 
ly admitted  the  execution  and  nonpayment  of 
the  notes,  and  did  not  set  up  as  a  defense  any 
matter  which  would,  If  admitted,  defeat  a  re- 
covery. 

It  is  claimed  by  defendant  that,  the  notes  not 
designating  any  place  for  payment,  the  place 
would  be  the  residence  of  the  maker,  and  thai 
It  was  the  duty  of  the  holder  of  the  notes  to 
demand  payment  at  such  place  at  the  time  of 
the  maturity  of  the  notes;  otherwise,  he  would 
not  bt'  entiried  to  recover  interest  thereon.  It 
Is  elementary  that,  as  against  the  malcer  of  a 
note.  It  is  not  necessary  to  make  any  formal 
presentment  or  demand  for  payment.  This  is 
universally  conceded  where  the  note  Is  by  its 
terms,  as  in  the  case  at  bar,  payable  at  a  Hme 
fixed,  and  not  on  demand  or  on  the  happenlnc 
of  any  contingency  The  suit  Itself  Is  a  sutflelent 
demand,  as  In  other  cases  of  a  precedent  debt 


or  duty.  Daniel,  Neg.  Inst.  |  571 ;  Tied.  Com. 
Paper,  |  310;  Edw.  BlUs  &  N.  $  663;  Rand. 
Com.  Paper,  $  1070.  Presentation  for  pay- 
ment is  only  required  where  It  Is  sought  to 
hold  Indorsers  and  others,  who  may  be  sec- 
ondarily liable.  Only  In  such  case.  In  the 
absence  of  a  designation  of  a  place  of  payment 
in  the  instrument  Itself,  does  the  presumption 
prevail  that  the  place  where  the  note  appears 
to  have  been  executed  was  Intended  as  the  place 
of  payment.  The  presumption  arises  from  the 
necessity  that  there  must  be  a  presentation  to 
the  maker  for  payment  In  order  to  bind  the 
Indorser.  WTiere  It  Is  sought  to  enforce  the 
liability  against  the  maker  only,  the  necessity 
for  presentation  and  demand  of  payment  does 
not  exist,  and  therefore  the  presumption  does 
not  prevail.  At  the  utmost  it  could  only  be 
claimed  that,  as  a  matter  of  fact,  payment  was 
presumptively  contemplated  at  the  place  of  ex- 
ecution. The  law  would  attach  no  force  to 
the  presumption,  because  It  would  not  be  ma- 
terial or  necessary  In  the  determination  of  any 
legal  rights. 

The  ordinary  rule,  as  between  debtor  and 
creditor.  Is  that,  where  no  place  of  payment 
Is  specified  in  a  note  for  the  direct  paymeni 
of  money,  the  former  must  seek  the  latter  In 
order  to  tender  or  make  payment.  Stoker  t. 
Cogswell,  25  How.  Prac.  274;  Goodwin  v.  Hol- 
brook,  4  Wend.  377;  Smith  v.  Smith,  2  mu, 
351.  If  the  maker  of  a  note  desires  to  fully 
protect  himself  against  accrual  of  interest  aft- 
er maturity,  he  can  specify  In  the  note  a  place 
for  its  payment.  Then,  under  proper  circum- 
Btances,  a  tender  of  payment  at  this  desig- 
nated place  at  maturity  might  entitle  him  to 
plead  this  in  bar  of  recovery  of  interest  ac- 
cruing thereafter  and  of  costs  of  suit  In  or- 
der, however,  to  render  this  plea  effective, 
when  permlaslble,  it  would  be  necessary  that 
It  be  accompanied  by  the  tender  and  actual 
payment  Into  court,  subject  to  the  plaintiff's 
disposal,  of  the  money  admitted  to  be  due. 
Mullierrin  v.  Hannum.  2  Yerg.  SI;  Caldwell 
v.  Cassidy,  8  Cow.  272;  Hills  v.  Place,  48  X. 
T.  521.  If  the  profert  of  the  money  in  court 
is  omitted,  the  plea  would  be  bad.  Bacon  v. 
Dyer,  12  Me,  23,  Defendant  in  this  ease  made 
no  payment,  nor  even  tender  of  the  money 
Into  court,  and  hence,  even  if  this  had  been  a 
case  in  which  the  plea  attempted  to  be  made 
was  allowable,  It  would  not  have  been  good. 
The  notes  of  defendant  specifically  provided 
that  they  should  severally  bear  Interest  from 
date  until  paid.  In  such  case,  even  had  the 
notes  designated  a  place  of  payment,  a  failure 
to  have  presented  for  payment  at  maturitj- 
would  not  have  stopped  the  accrual  <rf  inter- 
est. Nothing  would  have  done  so  but  a  prop- 
er tender  of  payment  the  maker.  Tied. 
Com.  Paper,  §  310. 

Prior  to  the  motion  for  Judgment  on  the 
pleadings.  It  appears  that  C.  M.  Henderson  & 
Co.,  who  are  also  aKwIlants  herein,  filed  a 
petition  In  Intervention,  In  which  they  recited, 
among  other  things,  that  they  were  Judgment 
creditors  of  Robert  Patton,  the  payee  In  the 
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notes,  that  he  was  Insolvent,  and  that  the 
transfer  and  assignment  of  tbe  notes  by  Iilm 
to  plaintiff  was  without  consideration,  and 
made  for  the  sole  purpose  of  hindering,  delay- 
ing, and  defrauding  his  creditors.  The  peti- 
tioners prayed  that  they  be  permitted  to  In- 
terviuie  and  be  made  parties  to  the  action,  that 
Robert  Patton  be  also  brought  in  as  a  defend- 
ant, that  defendant  Westcott  be  required  to 
pay  Into  court  whatever  sum  should  be  found 
due  and  payable  on  the  promissory  notes  sued 
upon;  that  the  transfer  of  the  notes  by  Rob- 
ert Patton  be  declared  and  adjudged  fraudu- 
lent as  against  the  Interveners,  that  the  [k*o- 
ceeds  of  the  notes  be  adjudged  to  be  tbe  prop- 
erty of  said  Robert  Patton,  and  that  so  much 
of  said  proceeds  as  might  be  necessary  t>e  ap- 
plied to  the  payment  of  the  judgment  held  by 
petitioners  against  said  Robert  Patton.  It 
does  not  appear  that  tbe  petitioners  had  per- 
mission to  intervene,  but  it  is  urged  that,  the 
petition  being  on  Ble,  tbe  court  could  not 
properly  render  judgment  on  the  pleadings 
without  first  diifioslng  of  it.  The  rendition  of 
judgment  amounted  to  a  denial  of  the  petition 
to  Intervene.  This  court  will  consider  the  mat- 
ter as  It  such  denial  had  been  expressly  mnde 
In  terms.  Tbe  question,  then,  is:  Could  the 
petitioner  malce  such  a  showing  as  entitled 
him  to  Intervene?  Did  the  court  err  In  refus- 
ing to  entertain  his  petition?  Both  questions 
must,  in  our  opinion,  be  answered  in  the  nega- 
tive. Civ.  Code,  8  22,  provides  that  "any  per- 
son shall  be  entitled  to  intervene  In  an  action 
who  has  an  interest  in  the  matter  In  litiga- 
tion, in  the  success  of  either  of  the  parties  to 
the  action,  or  an  Interest  against  both."  The 
petition  shows  that  Henderson  &  Co,  were  sim- 
ply creditors  of  Robert  Patton.  They  had  no 
Interest  whatever  In  the  matter  In  litigation, 
wlilch  was  solely  the  debt  owing  by  defend- 
ant on  certain  promissory  notes.  They  had 
no  Interest  whatever  in  the  result  of  this  suit, 
and  tbey  could  In  no  way  be  afTected  by  it. 
It  is  true  that.  If  the  allegations  In  their  peti- 
tion were  well  founded,  they  might  have  the 
right  to  attack  the  proceeds  of  the  suit  If 
plaintiff  prevailed;  but  this  was  not  the  proper 
method  in  which  to  make  such  attack.  The 
petition  sought  to  change  tbe  whole  nature 
and  character  of  the  suit,  and  to  bring  Into  it 
for  adjodlcatlon  matters  which  the  court  had 
no  power  to  determine  in  such  an  action.  The 
petitioners  bad  no  right  to  Intervene.  Lira- 
berg  V.  Hlgglnbotham,  11  Colo.  316.  18  Pac. 
33;  Curtis  v.  Lathrop,  12  Colo.  1G9,  20  Pac. 
250;  Horn  T.  Water  Co.,  13  Cal.  62. 

Tbe  judgment  is  affirmed,  and  it  will  be  so 
ordered.  Affli-med. 


(10  Colo.  App.  636) 

FIRST  NAT.  BANK  OF  RICO  t.  KILL- 
GORE. 

(Conrt  Of  Appeals  of  Colorada   Jan.  10^  1808.) 

COKTlUOn  —  ColfBTRDCTIOS  —  PulDINS  AMD 

pKtWP. 

1.  A  bank,  which  had  temporarilf  saspendetl, 
made  an  agreement  with  the  bnMTs  of  a  note 


indorsed  by  It,  about  the  time  tlie  latter  began 
an  attachment  suit  against  the  maker,  that  snch 
holders  should  prosecute  said  suit  "in  every 
way  possible  to  collect  the  same,"  that  the 
bank  would  advance  the  sums  to  pay  the  ex- 
penses and  attorney's  fees,  and  that  the  h<dd- 
ers  wonld  commence  no  suit  against  the  bank 
before  a  specified  time.  At  the  request  of  .the 
president  of  the  bank,  a  second  writ  was  issued, 
and  sent  to  another  county,  and  levied  on  cer- 
tain mining  property,  which,  he  iatormed  the 
holders,  belonged  to  the  maker.  A  miniog  com- 
pany, claiming  to  be  the  owner  of  said  proper- 
ty, mtervened  in  the  attachment  suit,  and  re- 
covered the  property,  and  damoKes  for  wrong- 
ful attachment.  Held,  that  the  bank  was  liable 
for  tbe  expenses  and  attorney's  fees  of  said 
holders  in  defending  against  said  intervention. 

2.  In  an  action  for  expenses  incurred  by 
plaintiff  under  a  contract  with  defendant,  where 
the  latter  Himply  denlea  that  plaintiff  incurred 
the  amount  of  expenses  claimed,  evidence  at- 
tacking a  portion  of  the  account  on  the  ground 
that  certam  expenses  were  nnreasonable  or  un- 
necessary is  not  admissible. 

Error  to  district  court,  Arapahoe  county. 

Action  by  John  B.  KlUgore  against  tbe  First 
National  Bank  of  Rfco.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Charles  H,  Toll  and  D.  V.  Buns,  for  plain- 
tiff m  error.  Rogera,  Culhbert  Jk  Bills,  for  de- 
fendant in  error. 

WILSON,  J.  In  AprU,  1893,  the  defendant, 
tbe  First  National  Bank  of  Rico,  was  tbe 
owner  of  a  promissory  note,  for  the  sum  of 
$5,000,  executed  by  one  A.  B.  Boeder.  Be- 
fore maturliy,  and  for  value,  It  sold  aud  in- 
dorsed the  note  to  Hockaday  &.  Killgore. 
When  the  note  became  due,  the  holders  de- 
manded payment  of  the  makers,  which  being 
refused,  the  note  was  protested  for  nonpay- 
ment, and  proper  notice  served  upon  the 
bank.  In  the  meantime  the  bank  bad  tem- 
porarily suspended  payment,  and,  being  de- 
sirous of  resuming  business,  agreed  with 
Hockaday  &  Killgore  that  It  would  Issue  to 
them  interest-bearing  time  certificates  of  de- 
posit for  the  amount  of  this  note,  as  it  was 
doing  with  its  depositors  and  other  creditors, 
upcn  condition  that  they  prosecute  a  suit  by 
attachment  against  Boeder,  which  they  bad 
commenced  about  this  time  at  the  request  of 
the  bank,  and,  It  the  money  was  collected  by 
suit,  that  they  would  return  to  the  bank  the 
certificates.  This  agreement  was  In  writing, 
of  date  August  1,  1803,  and  was  signed  on 
behalf  of  the  bank  by  Its  president,  and  by 
Hockaday  &  Killgore.  It  recited,  inter  alia, 
the  agreement  and  promise  of  Hockaday  & 
Killgore  that  they  should  prosecute  the  at- 
tachment suit  so  commenced  against  Boeder 
"in  every  way  possible  to  collect  the  same." 
This  suit  grows  out  of  one  clause  in  this 
agreement,  which  reads  as  follows:  "It  Is 
further  agreed  that  the  said  the  First  Na- 
tional Bank  of  Rico  will  advance  the  neces- 
sary funds  to  pay  the  expenses  and  attor- 
ney's fees  of  prosecuting  said  suit  against 
said  Roeder;  and,  in  consideration  therefor, 
said  Hockaday  &  Killgore  hereby  agree  that 
they  will  commence  no  suit  against  said  bank 
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before  the  first  Say  of  March,  1894,  and  then 
onlr  tm  such  snm  as  shall  then  be  due  upon 
said  obllfnitlon  of  said  Rodder  to  said  Hocka- 
day  &  Klllsore."  About  the  time  of  the  exe- 
cution of  this  contract,  Mr.  Garrison,  presi- 
dent of  the  bank,  Informed  Ilockaday  &  Kill* 
gore  that  Koeder  was  the  owner  of  some  min- 
ing property  In  Dolores  county,  which  had 
not  been  seized  uudev  tbe  writ  of  attachment 
already  issued,  and  rei]uested  that  anotbw 
writ  be  Issued,  and  that  this  property  be  lev- 
ied upon.  In  pursuance  of  this,  another  writ 
was  issued,  and  forwarded  to  Mr.  Pulllam, 
the  attorney  for  the  bank  at  Rico,  who,  after 
examination  of  the  records,  delivered  It  to  tbe 
shertir,  with  directUms  to  levy  It  upon  the 
mining  property  designated.  Thereafter,  tbe 
Rlco-Aspen  Consolidated  Mining  Company  in- 
tervened in  the  attachment  suit;  claiming 
that,  at  the  time  of  the  levy  under  the  second 
attachment  writ,  it  was  the  owner  and  In  pos- 
session ot  the  property  levied  upon,  and  pray- 
ing Jud^ent  against  Hocknday  &  KlHgore 
tax  damages  for  the  wrongful  levy.  Upon 
the  trial  of  the  Intervention,  Judgment  was 
rendered  In  favor  of  the  RIco-Afipen  Com- 
pany for  the  possession  of  the  property,  and 
against  Hockaday  &  Klllgore  for  $300  dam- 
ages and  costs  of  suit.  Judgment  was  ren- 
dered In  the  original  suit  agAlnst  Roeder,  and 
was  snbsequently  paid.  Thereafter,  Hock- 
aday &  Klllgore  presented  to  defendant  a 
bill  In  the  sum  of  91,578.06,  alleged  to  have 
been  paid  out  and  expended  hs  them  for  ex- 
penses and  attorney's  fees  In  the  prosecution 
of  said  suit,  In  pursuance  of  their  contract. 
Upon  the  refusal  to  pay,  this  suit  was  insti- 
tuted 1^  plaintiff,  to  w^hom,  It  was  alleged, 
Hockaday  &  KUIgore  lud  assigned  all  their 
rights,  and  rights  of  action,  under  the  om- 
tract  The  defendant  answered,  denying  that 
the  second  writ  of  attachment  was  Issued  or 
levied  at  Its  instance  or  /^uest,  and  denying 
that  there  was  dne  from  defondunt  to  plalntlBT 
any  sum  on  account  of  said  contract  In  ex- 
cess of  $417.40.  Tbe  second  cIruhc  of  the  an- 
swer, uiK>n  which  the  chief  contention  arlst^s. 
Is  as  follows:  "Uimn  Information  and  belief, 
the  defendant  denies  that.  In  prosecuting  the 
suit  against  tl:e  snid  Roeder  mentioned  In  the 
complaint,  Hockaday  &  Klllgore,  or  cither  of 
them,  ever  became  liable  for,  or  paid  or  dis- 
bursed, the  sum  of  f  1,(!.">8.75,  or  any  sum  In 
excess  of  $500,  for  expt>n8PS  and  attorney's 
fees,  or  either  thereof,  nec<>s(»!irily  or  at  all  in- 
curred by  them,  or  cither  of  them,  in  the 
prosecution  of  said  action."  Uiiou  the  trUil, 
defendant  claimed,  and  ofTered  to  sliow,  thiit 
a  portion  of  tlils  bill  was  for  expenses  in- 
curred in  the  defense  of  the  Intervention  suit 
The  court  refused  to  admit  such  testimony. 
The  defendant  excepted,  and.  It  offering  no 
further  testimony,  the  court  Instructed  the 
Jury  to  find  for  tlic  plaintiff,  which  was  ac- 
cordingly done.  Defendant  brings  the  case 
here  on  error. 

Substantially  all  of  the  matters  In  dispute, 
and  all  of  the  assignments  of  error,  are  cov- 


ered, and  will  be  settled  by  the  detcrmlnaHon 
of  one  question.  Was  Hie  defendant  llabrc 
for  die  expenses  and  attorney's  fees  Incurred 
in  defending  against  the  Intervention?  We 
think  that  It  was.  It  Is  true  that  an  interven- 
tion In  attachment  is  In  some  respects  in  the 
nature  of  an  Independent  suit  This  arises, 
however,  rather  from  its  result,  and  the  Judg- 
ment which  may  be  nendered,  than  from  spe 
clal  similarity  In  the  proceedings.  In  its  rr- 
sults,  it  Is,  of  course,  similar  to  a  replevin 
suit.  Otherwise,  It  Is  a  spcdal  statutory  pro- 
ceeding, intended  to  prevent  a  multiplicity  of 
suits  by  a  settlement  In  one  acUon  of  all  mat- 
ters which  would  property  arise  under  the  at- 
tachment. In  other  w^ords,  it  is  a  necessary 
incident  to  an  attachment  suit,  and  becomes 
a  part  of  it.  It  la  an  expeditious  method  pro- 
vided hy  statute  for  the  determination  of  dis- 
puted ownership  and  right  to  possession  of 
property  seized  under  the  attachment  writ. 
Hockaday  &  Klllgore  had  bound  themselves 
to  prosecute  the  attachment  suit  against  Boe- 
der 'In  every  possible  way  to  collect  the 
same."  In  doing  this.  It  was  a  part  of  their 
duty  to  resist  the  attack  upon  the  ownership 
<^  tbe  property;  otherwise,  If  Judgment  was 
Rudered  against  the  principal,  it  might  be  of 
no  avalL  The  defense  of  the  Intervention 
was  In  aid  of  the  prosecution  of  the  original 
suit,  ^lien  the  bank  authorized  and  bound 
Ilockaday  &  Klllgore  to  prosecute  the  attach- 
ment suit  to  a  conclusloi,  it  authorized  and 
Iwnnd  them  to  prosecute  or  defend,  as  the 
case  might  be,  all  ancillary  proceedings  grow- 
ing out  of  the  suit.  They  could  be  held  re- 
sponsible only  for  t4ie  exercise  of  a  reasonable 
and  sound  discretion  In  carrying  out  the  au- 
thority and  power  vested  In  them.  This  was 
matter  for  affirmative  defense,  and  was  not 
raised  by  the  pleadings.  It  is  contended, 
however,  that  the  agreement  referred  only  to 
the  suit  In  attachment,  as  then  Instituted  and 
pending,  and  did  not  cover  the  action  of  Hock- 
aday &  Klllgore  In  the  Issuance  of  the  second 
writ  of  attachment,  and  In  the  seizure  of 
property  thereunder,  out  of  which  grew  the 
intervention  proceeding.  It  Is  a  snfflclent  an- 
sn-er  to  this  (even  If  we  admit  It.  which  we  do 
not)  that.  If  the  contract  was  subject  only  to 
the  narrow  construction  claimed  for  It.  the  Is- 
suance of  the  second  writ  of  attachment,  and 
the  proceedings  thereunder,  were  at  the  re' 
quest  of  the  president  of  the  hank.  That  he 
had  the  power  to  do  this  on  behalf  of  the 
bank,  there  can  lie  no  qnestlon.  Tbe  bank 
was  realty  the  party  In  interest  In  the  suit. 
Hocknday  &  Klllgore,  the  plaintiffs,  were  am- 
ply secured,  and  whatever  they  recovered 
was  for  the  tieneflt,  ultimately,  of  the  bank. 
If  tbey  failed  to  recover,  the  loss  would  fall 
upon  tlie  l>ank.  The  presid^t,  therefore, 
stood  In  the  same  relatlcm  to  the  sidt,  so  tar 
as  his  paver  to  direct  proceedhigs  ther^  and 
bind  the  bank  was  concerned,  as  If  the  bank 
had  Itself  1>een  plaintiff.  That  the  president 
of  a  banking  corporation  may  Institute  and 
carry  on  legal  proceedings  to  protect  Its  inter- 
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flM^  and  to  ooUeet  demaDda  or  dBlau  dne  to 
the  bank,  cannot,  we  think,  be  snccesafnUy 
qneatloDed,  elttier  on  prfncQ^ie  «t  snthorlty. 
Morse,  Banks,  p.  144;  Insnrance  Oo.  t.  Oak< 
ley,  8  Paige.  466;  Mamfofd  T.  HawUns,  5 
Denlo,  3S0.  MoEeorer.  there  waa  no  attonpt 
or  offer  In  the  ease  to  plead  w  show  that  the 
action  of  the  president  was  orlginaUy  wmng- 
ful.  or  In  excess  of  his  authortty,  or  that  it 
had  erar  been  repndhited  or  questioned  hy  the 
directors.  As  a  result  of  his  action,  the  bank 
escaped  a  suit  upon  its  indonement  while 
financially  embarrassed,  and  Judgment  was 
recovered  against  the  mak^  of  the  note,  and 
was  subsequently  collected,  thereby  relioTlng 
the  bank  from  Its  UaMlity  to  pay  a  la^  sum 
of  money.  The  trial  eoni%  tiierefore^  did  not 
err  In  refusing  to  admit  eridence  aa  to  what 
had  been  paid  on  accooat  of  the  IntemntloB, 
and  what  on  account  of  Ihe  original  suit 

Hie  trial  court  was  also  cwrect  on  another 
ground:  39ie  answer  did  not  pnt  In  Issue  the 
reasonableness  or  twcesslty  of  aiqr  of  the  ex* 
poues  claimed  to  have  been  Incvired  the 
plaintiff.  It  was  simply  a  denial  that  th^ 
had  Ineivred  the  amount  of  oKpHises  as  claim- 
ed. If  It  had  been  desired  to  dispute  any 
portion  of  the  account  on  flds  ground,  it 
should  have  been  set  up  as  afflrmatlTO  matter. 
As  It  was.  there  was  no  attempt  to  do  this, 
and  the  testimony  offered  was  therefore  not 
responsive  to  any  issue  raised  1^  the  plead- 
ings. A  bill  (tf  particulars  could  have  been 
demanded  the  defendant,  and  any  one  or 
more  items  could  have  been  attacked;  bnt,  In 
order  to  create  an  issue  as  to  any  of  them,  it 
must  have  been  done  by  affirmative  aver- 
ments in  the  answo-.  This  disposes  of  the 
case,  niere  were  some  minor  queBttona 
raised,  upon  which  error  has  been  assigned, 
but  they  are  Included  wlthbi  the  detennlna* 
tlon  of  the  main  question.  The  juc^pnent 
wiD  be  affirmed.  Affirmed. 


BURGESS  T,  HELM.    <No.  1,&16.) 

(Snpreme  Coart  of  Xevada.   Feb.  8,  1896.) 

Flsadinq  —  Dbmurrer  — Variahcb— Witnesses— 
Compete  SOT. 

1.  A  complaint  which  is  ambiguous  in  respect 
to  whe^er  the  cause  of  actiim  it*  based  on  an 
expresft  or  iniplied  contract  should  be  attaclted 
on  the  seventn  statutory  (fround  for  demurrer 
set  forth  in  Gen.  St.  1885.  §  3002  (Civ.  Code,  f, 
40),  providiDft  for  demurrer  to  a  complaint  that 
It  IS  ambiguous,  unintelligible,  or  uncertain,  and 
not  hy  Keneral  demurrer. 

2.  Wlu're  an  action  is  brought  for  the  price  of 
services  tixed  by  an  express  contract,  and  there 
la  only  proof  as  upon  a  quantum  meruit,  the 
variance  between  the  ileading  and  the  proof 
may  be  disregarded,  and  a  recovery  by  pltuntiffi 
sustained,  unless  the  defendant  waa  misled 
thereby  in  his  defense. 

8.  Where  an  actitm  for  servicea  is  brought  on 
a  quantum  meruit,  and  a  specified  contract  is 
proved,  fixing  the  price  of  the  services,  the  stip- 
ulated price  becomes  the  quantum  meruit  in 
the  cnse. 

4.  Civ.  Prac.  Act,  ft  379.  as  amended  (St.  ISOT. 
p.  44k  prm-iding  "that  no  person  shall  he  al- 
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lowed  to  teiti^  when  tlw  other  pvt?  to  the 

transacticKk  is  de^id,  or  when  the  opposite  party 
•  *  •  is  a  representative  of  the  deceased  per- 
son, when  the  facts  to  be  proved  transpired  be- 
fore the  death  of  such  deceased  perstu,"  doea, 
not  render  witnesses,  having  no  interest  in  the 
litigation  as  parties  oc  otherwise,  Incomi>etent 
to  testify  for  one  party  to  the  action  where  the 
other  party  is  dead. 

Appeal  from  district  court,  Ormsby  county; 
C.  E.  Mack,  Judge. 

Action  by  William  Burgeas  against  Frank 
Helm,  administrator  of  the  estate  of  Mrs. 
William  McDonald,  deceased,  to  recover 
value  ,of  services.  From  a  Judgment  for 
plalDtifT,  and  from  an  order  denying  a  mo- 
tion for  new  trial,  defendant  appeals.  Af- 
firmed. 

A.  J.  UcGowan  and  J.  Emmett  Walsh,  for 
appellant  Alfred  Charts,  for  respondent 

BQNNIFISLD,  J,  The  plaintiff  duly  filed 
with  the  clerk  of  the  district  court  of  the 
First  judicial  district  of  the  state  of  Ne- 
vada, In  and  for  Qrmshy  county,  his  claim 
against  the  estote  of  said  deceaaed,  to  wit: 
"Estate  of  Mrs.  William  McDonald,  deceased, 
to  WlUIam  Bui^pees,  Dr.,  for  wagea  from 
February  15.  1890.  to  AprU  13,  1897,  as  & 
laborer  working  for  deceased  upon  and  about 
her  home,  at  the  rate  of  912-00  per  month, 
91,044.  Credit  by  cash,  paid  on  account  of 
wages  during  said  period,  and  for  dotbea 
purchased  by  deceased,  and  furnished  claim- 
ant, ¥24K.oa  [Balancel  9799.00."  The  ad- 
ministrator rejected  the  olalm;  hence  this 
suit  The  Jury  found  for  the  plaintiff  in  the 
sum  of  9600.  Judgment  was  given  accord- 
ingly, with  costs.  The  defendant  appeals 
from  the  Judgment,  and  from  an  order  of  the 
court  denying  his  motion  for  new  trial. 

It  is  alleged  by  the  complaint,  aubstantlal- 
ly,  that  the  plaintiff  worked,  as  a  laborer,  on 
the  farm  and  In  and  about  the  premises  of 
Mrs.  William  McDonald,  deceased,  at  her 
request  trom  February.  1800,  to  April,  1897; 
that  the  plaintiff  filed  his  claim,  on  which 
this  acticm  Js  brought  against  said  estate, 
for  hiB  said  services,  with  the  clerk  of  said 
court;  that  the  same  waa  presented  by  the 
clerk  to  the  defendant,  as  such  administra- 
tor, for  allowance,  and  by  the  defendant  re- 
jected; "that  a  copy  of  said  claim  as  pre- 
sented Is  hereto  attached,  and  made  a  part 
of  this  complaint";  that  said  services  are 
reasonably  worth  the  sum  of  912  per  month; 
that  no  part  of  the  same  has  been  paid  ex- 
cept the  sum  of  9245;  and  that  there  re- 
mains due  and  unpaid  thereon  to  the  plain- 
tiff the  sum  of  9790*  The  defendant  demur- 
red to  the  complaint  on  the  grounds  that 
the  court  bad  no  Jurisdiction  of  the  subject- 
matter,  bmA  that  the  complaint  does  not  slate 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  court  overruled  the  demurrer,  to 
which  exception  was  taken,  and  the  ruUng 
of  the  court  is  assigned  as  error.  The  par- 
ticular grounds  specified,  argued,  and  urged 
by  counsel  In  support  of  the  demurrer  are 
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'^hat  the  actloa  herein  songbt  to  be  main- 
tained la  one  upon  a  quantum  mernlt,  while 
the  claim  filed  and  presented  to  the  defend- 
ant, as  such  administrator,  for  allowance  or 
rejection,  waa  founded  apon  an  express  con- 
tract; that  the  complaint  filed  in  aaid  action 
ia  not  founded  or  based  upon  the  claim 
which  is  alleged  to  have  been  preaented  to 
def aidant;  *  «  •  that  the  claim  npon 
which  the  cause  of  action  get  ont  in  the  com- 
plaint la  based  waa  never  filed  or  preaented 
to  the  defendant"  The  complaint  ahowa 
that  the  action  waa  brouxht  on  the  aald 
dalm,  which  waa  preaented  to  and  rejected 
by  the  defendant.  If  that  claim  ia  based  np- 
on an  expreaa  contract  between  the  plaintlft 
aJDd  Mrs.  McDonald,  deceased,  and  to  recov- 
er an  agreed  price  for  a^d  aenrices,  then  this 
action  Is  founded  on  that  character  of  claim, 
and  not  upon  an  Implied  contract  for  the 
payment  of  what  aald  aerrlcea  were  reason- 
ably worth.  If  the  defendant  regarded  the 
complaint  as  being  uncertain  or  amblgnoua 
In  the  above  respect,  and  that  tt  was  mate- 
rial for  him  to  be  Informed,  for  the  purposea 
of  hla  defenae,  as  to  the  character  of  the  con- 
tract on  which  the  plaintiff  based  his  claim 
against  the  eatate,  he  should  have  demurred 
on  the  "aeTenth"  stetntory  ground  of  de- 
murrer. 

If  the  claim  on  which  this  action  was 
brought  be  regarded  as  a  claim  baaed  on  an  ex.- 
presa  agreement,  and  for  an  agreed  rate  of 
compensation  for  the  services  performed,  a  re- 
covery by  the  plaintiff  upon  proper  proof  of  the 
services  and  of  their  value  must  be  sustain- 
ed. At  most,  It  would  only  be  a  variance  be- 
tween the  pleading  and  proof,  which  might 
be  disregarded  nnless  It  misled  the  defend- 
ant to  his  prejudice,  which  Is  not  pretended, 
but  counsel  for  defendant  admitted  In  open 
conrt  below  that  he  waa  not  misled.  Gen. 
SL  S  3003;  Snssdorff  v.  Schmidt,  SB  X.  Y. 
319.  "Under  an  allegation  of  an  agreed  price. 
If  there  la  a  failure  to  prove  the  agreement 
as  to  price,  evidence  of  value  Is  competent 
for  the  purpoae  of  a  recovery  of  what  the 
article  waa  fairly  worth,  but  not  to  anstain 
a  recovery  beyond  the  amount  alleged." 
Livingston  T.  Wagner,  42  Pac.  290,  28  Nev. 
53.  "Under  an  allegation  of  a  contract  to 
pay  a  apeclBed  rate  of  compensation,  plain- 
tiff may  prove  a  promise  to  pay  what  the 
aervlces  were  reasonably  worth,  or  an  Im- 
plied promise  to  pay  the  usual  compensa- 
tion." Abb.  Tr.  Ev.  367,  and  cases  cited. 
Upon  the  other  hand,  under  a  complaint  on 
a  quantum  meruit  for  aervlces,  where  a  spec- 
ified contract  Is  proved,  fixing  the  price  for 
aervlces,  the  stipulated  price  become  the 
quantum  meruit  In  the  case.  Fells  v.  Vest- 
vall,  *41  N.  Y.  1S2.  If  the  plaintiff  was  en- 
titled to  recover  at  all,  tt  was  on  the  ground 
that  the  services  had  actually  been  rendered; 
and,  after  complcle  performance  of  an  ex- 
press contract,  there  la  no  reason  why  a  re- 
covery may  not  be  had  upon  a  complaint  on 
quantum  meruit  (Id.),  when  the  opposite  par- 


ty to  the  action  bos  not  been  misled  In  bis 
defense. 

The  plalntlfl  Introduced  and  examined  sev- 
eral witnesses,  having  no  Interest  In  the  re- 
sult of  the  suit,  to  prove  the  declarations 
and  conversations  made  to  and  had  with  the 
several  witnesses  by  Mrs.  William  McDon- 
ald, during  and  at  the  time  the  plaintiff  was 
engaged  In  performing  the  alleged  services, 
ooncomlng  the  character  of  work  he  was 
jwrformlng  for  her,  the  amount  of  wafes  be 
waa  to  receive  therefor,  and  the  terms  of 
payment.  Oonnsel  for  defendant  objected  to 
the  evidence,  on  the  ground  that  the  other 
party  to  the  transaction  la  dead.  The  court 
overruled  the  objections,  and  these  sevenl 
mlhigs  are  assigned  as  error.  The  objecdona 
were  based  on  the  379th  section  of  the  drli 
practice  act,  as  amended  by  St  1887,  pl  44. 
The  dvll  practice  act  (seetifni  37e>  ptorldea: 
"All  persona  vrltlKint  exception,  otlierwlse 
than  as  spedfled  in  this  cbapter,  who,  having 
organs  of  sense,  can  perceive,  and  perceiving 
can  make  known  their  perception  to  others, 
may  be  witnesses  In  any  action  or  proceed- 
ing in  any  court  of  this  state.  Facta  which 
by  the  common  law,  would  cause  the  «ccla- 
Blon  of  witnesses  may  still  be  shown  for  the 
purpose  of  afTectlng  their  credlUUty."  The 
evident  object  the  legialatnre  had  In  view  bi 
enacting  the  above  provlsiimB  waa  to  abro- 
gate the  general  eommon-Iaw  rale  which  ren- 
dered Incompetent  as  witnesses  in  an  «c> 
tlon  or  proceeding  1^  parties  th«»to  or  per- 
sona having  a  direct  interest  In  Its  resnlt 
except  as  provided  in  certain  snbseqnrat  sec- 
tions, among  which  is  section  379,  which  de- 
clares "that  no  peraon  shall  be  allowed  to 
teatlfy,  vrhea  the  othcx  party  to  the  trans- 
action Is  dead,  or  when  the  opposite  party  to 
the  action  or  peraon  for  whose  Immediate 
benefit  the  action  or  proceedliMC  is  prosecuted 
or  defended  is  the  representative  of  a  de- 
ceased person  when  the  facts  to  he  proved 
transpired  before  the  death  of  such  deceased 
peraona";  that  Is,  as  applicable  to  this  case, 
under  said  objectton,  no  person  who  Is  a 
party  to  the  action,  or  who  has  a  direct  In- 
terest in  the  result  of  the  action,  shall  so 
teatlfy  when  the  other  party  to  the  transac- 
tion Is  dead.  The  aald  witnesses  In  this 
case  were  not  partiea  to  the  action,  nor  had 
they  any  Intwest  In  the  resnlt  of  the  action. 
The  contention  of  counsel  Is,  In  effect,  tbar. 
under  the  above  provisions  of  the  statute, 
persons  having  no  Interest  In  the  litigation, 
as  parties  thereto  or  otherwise,  are.  equally 
with  the  parties  to  the  action  and  persons 
directly  interested  In  Its  result  rendered  In- 
competent to  testify  when  the  other  party  to 
the  transaction  Is  dead.  If  such  constauc- 
tlon  of  the  statute  be  correct,  then  the  legis- 
lature baa  practically  closed  the  doors  of  the 
courts  agfllnst  the  creditors  of  deceased  per- 
sons, and  against  all  persons  having  any 
character  of  action  arising  upon  any  trans- 
action when  the  other  party  to  the  transac- 
tion Is  dead.  We  are  not  willing  to  ascribe  to 
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the  tegldatnre  such  nnjiut  and  abmnl  pur- 
pose. Neither  tbe  letter,  object,  nor  spirit 
of  the  statute  snppwta  the  constmction  con- 
tended for  by  connaeL  The  Judgment  and  or- 
der aivdaled  from  are  affirmed. 

B£LB:naP»  a  J.,  and  MASSET,  J.,  concur. 


<M  Not.  SU) 

Bx  parte  WEBB.    (No.  1.525.) 
(Supreme  Court  of  Nevada.    Feb.  4,  1898.) 

COKHOK-LaW  CriMSS— FOKCiBLB  ESTRT— FUKWH- 

MEXT— HiBBAS  Corpus— GKOosroa. 

1.  Forcible  entrr  is  a  misdemeanor,  under 
Gen.  St.  I  4397  (Crimes  Act,  fi  151),  pTovidin? 
that  "oflfenaes  recognized  by  the  common  law, 
and  not  herein  enumerated,  shall  be  punished,'' 
etc. 

2.  Under  Gen.  St  {  4687,  provMInff  tiiat  one 
guilty  of  B  misdemeanor  not  enumerated  by 
statute  shall  be  punished  by  imprisonment,  a 
court  cannot  require  a  defendant  guilty  of 
forcible  entry  to  Bive  bonds  to  keep  the  peace, 
and  in  def&uk  thereof  to  adjudge  that  ne  be 
imprisooed. 

3.  A  prisoner  held  under  a  judgment  such 
as  the  court  had  no  authority  to  matce  will  be 
released  on  habeas  corpus. 

William  M.  Webb  applies  for  a  writ  of  ha- 
beas corpus.  Allowed. 

David  S.  Truman,  for  petitloiier.  James  B. 
Judge,  Atty.  Gen.,  for  respondent 

BONNIFIELD,  J.  The  petitioner  applied 
to  this  court  for  a  writ  of  habeas  corpus, 
which  was  granted.  It  appears  that  he  Is  held 
In  custody  by  the  sheriff  of  Humboldt  county, 
by  virtue  of  a  commitment.  Issued  from  a  Jus- 
tice's court,  based  on  a  judgment  of  that  court, 
which  In  effect  requires  the  petitioner  to  enter 
Into  boDd  to  keep  the  peace,  etc.,  and,  In  caqe 
of  failure  to  glre  the  said  bond,  that  he  be  im- 
prisoned In  the  county  jail  of  said  county  for 
the  period  of  60  days.  He  alleges  by  his  peti- 
tion that  the  illegality  of  his  restraint  con- 
sists of  this,  to  wit:  First,  that  the  Jurisdic- 
tion of  the  Justice's  court  has  been  exceeded; 
second,  that  the  commitment  was  Issued  in  a 
case  not  allowed  by  law;  third,  that  the  judg- 
ment upon  which  the  commitment  issued  is 
not  authorized  by  any  provision  of  law.  The 
offense  chaiged  In  the  complaint  laid  before 
the  Justice  Is  the  common-law  offense  of  for- 
cible entry.  Counsel  contends,  substantially, 
that  forcible  entry  Is  not  a  public  offense, 
punishable  under  the  ciimlnal  laws  of  this 
state;  that  a  statute  of  this  state  gives  the  ag- 
grieved party  a  clvU  remedy,  and,  the  legia- 
lature  having  thus  acted  on  the  subject  of 
forcible  entry  and  detainer,  the  civil  action 
has  superseded  the  common-law  remedy;  and 
that  no  such  crime  as  forcible  entry  Is  desig- 
nated by  the  criminal  laws  of  this  state,  nor 
any  other  punishment  permitted  nor  Intended 
except  such  as  is  provided  in  the  act  of  1866, 
concerning  fcnclble  entrtes  and  unlawful  de- 
tainers. 

We  cannot  agree  with  counsel  In  Us  conten- 
tloa   Section  161  of  the  act  concerning  crimes 


and  pmdshmeits  provides:  "AH  offenses  rec- 
ognised tgr  Hie  common  law,  and  not  herein 
enumerated,  idball  be  punished  In  case  of  fel- 
onies, by  Imprlsunmoit  tn  the  state  prison  for 
a.  term  not  less  thin  one  year  nor  more  than 
five  years,  and  In  case  of  misdemeanors,  by 
imprisonment  In  the  cou:.ty  JaU  for  a  term  not 
exceeding  eIx  months  or  less  than  one,  or  by 
fine  not  aceedmg  five  hundred  dottars,  or  by 
both.  •  •  Gen.  St  |  4697.  The  crbne 
of  forcible  entry  Is  not  enumerated  in  said 
act;  but  it  is  a  misdemeanor  as  recognized  by 
the  common  law.  2  Blsh.  New  Cr.  Law,  S 
492;  Harding's  Case.  1  Greenl.  22;  4  BL 
Comm.  148.  "An  act  concerning  forcible  en- 
tries and  detaluers  has  not  abolished  or  re- 
pealed tbe  common  law  upon  this  subject" 
Cruiser  v.  State,  18  N.  J.  Law,  206.  The  New 
Jese^  act  Is  substantially  t2ie  same  as  ours. 
In  the  above  case.  Cruiser  was  charged  as  by 
the  common  law  of  the  offense  of  forcible  en- 
try and  detains,  then  being  no  criminal  stat- 
ute In  that  state  for  punishing  such  offense. 
We  conclude  from  the  provlslona  of  our  crimes 
act,  above  rtfored  to,  and  the  authorities 
above  cited,  among  others,  that  the  offense  of 
a  forcible  oitiy  Is  pomlshable  as  a  misdemean- 
or by  fine  oi  Imprisonment  or  both,  as  provid- 
ed by  said  section  151.  But  we  are  of  opin- 
ion that  tbe  judgment  given  In  this  case  by 
the  Justice's  court  is  not  authorized  by  lav. 
Under  the  charge  made  by  the  ennplalnt,  ttie 
court  had  no  authority  to  require  the  deCeaft- 
ant  to  give  bonds  to  ke^  the  peace,  nw,  In 
default  tbae<rf,  to  adjudge  that  he  be  Impris- 
oned. Tbe  complaint  was  not  made  under  tbe 
provisions  of  the  criminal  procedure  for  the 
prevention  of  public  offenses,  but  It  Is  a  com- 
plaint alleging  the  commission  of  certain  un- 
lawful a'^ts,  .which  under  the  common  law 
constitute  tbe  offense  of  forciUe  entry,  and  for 
which  said  section  151  provides  tbe  ptmlsh- 
ment.  There  are  three  essential  el«naits  nec- 
essary to  render  convicUon  valid.  These  are 
that  tbe  court  must  have  jurisdiction  over  the 
subject-matt^,  tbe  person  of  the  defendant 
and  authority  to  render  the  particular  judg- 
ment If  either  of  these  elements  is  lacking, 
the  Judgment  Is  fatally  defective,  and  the  pris- 
oner held  under  such  Judgment  may  be  re- 
leased on  habeas  corpus.  Brown,  Jur.  }  110, 
and  cases  cited;  Courts,  Jur.  641,  and  cita- 
tions. The  Justice's  court  did  not  have  the 
authority  to  render  the  Judgment  given  in  this 
case.  The  petitioner  must  t>e  discharged  from 
custody,  and  It  is  so  ordered. 

BELKNAP,  O.  J.,  and  MASSEX,  J.,  concur. 


(a  Idalto,  80) 

RAFT  BIYEB  LAND  &  OATTLB  OO.  et  ak 
T.  LANGFORD. 
(Supreme  Oonrt  of  Idaho.   Feb.  4, 1808.) 
Costs— Hbariho  on  Ikjdxctiov. 

Where  an  order  to  show  cause  why  an  in- 
junction should  not  issue  is  apparentiy  heard 
by  cona^t  or  agreement  of  parties,  without  any 


Digitized  by  Google 


1028 


61  PAOZFIO 


BBPOBTBB. 


attempt  to  complr  with  the  provisions  of  the 
statute  in  relation  thereto,  the  prevailing  par- 
ty is  entitled  to  recover  diBbursements  actual- 
ly and  necessarily  made  in  preparing  for  such 
hearing,  including  the  cost  of  procuring  wit- 
nesses; and  where,  upon  an  appeal  from  an  or- 
der made  npon  such  hearing,  an  appeal  is  taken, 
tiie  previUImg  party  being  the  appellant,  he  is 
entitled  to  tax  in  his  costs  the  amonnt  paid  by 
him  to  procure  a  copy  of  the  evidence  from  the 
court  stenographer,  i.  e.  repartieT. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Cassia  comity; 
C.  O.  Stockslager,  Judge. 

Action  by  the  Raft  River  Land  &  Cattle 
Company  and  others  against  Francis  M.  Lang- 
ford.  A  judgment  for  plaintiffs  was  reversed 
on  appeal,  and,  on  plaintiffs'  motion,  an  order 
was  made  reducing  defendant's  memorandum 
of  costs.  Defendant  ajipeals.  Bev^sed,  with 
instructions. 

Moyle,  Zane  &  OosUgan,  for  ajn>eUaiit.  Haw- 
ley  &  PuclEett,  for  lespoDdentB. 

HUSTON,  1.  The  plaintiffs  bnnigtat  salt  In 
Oie  district  oonrt  toe  Oassia  county  to  restrain 
defendant  from  using  the  wateni  of  Itaft  rlrer 
from  the  1st  day  of  Octolwr  to  tbe  1st  day  of 
AprlL  Upon  the  flUsg  of  plaJntlffs*  com- 
plain^ an  order  to  show  canse  at  the  town  of 
HaQ^,  In  Blaine  county,  Idaho,  on  the  6tti  day 
at  December,  IStJS,  why  an  Injunctlm  should 
not  Issue  as  prayed,  was  Issued,  and  duly 
sored  upon  th6  defendant  The  6)niidalnt  ot 
plaintiffs  was  filed  on  November  6. 18D5.  Tbe 
order  to  show  cause  was  Issued  on  Norember 
18,  1896^  The  answer  ttf  defendant,  specifi- 
cally denying  the  allegatkMis  of  tbe  complaint, 
was  filed  on  NoTembor  26,  ISWf.  ITpon  the 
bearing  upon  llie  order  to  show  cause,  an  In- 
junction was  Issued  as  prayed  In  i»lalntlffs' 
complaint  From  the  order  of  the  court  di- 
recting tbe  Issuance  of  muSti  Injunction  an  ap- 
peal was  taken  by  defiradant  to  this  court, 
wtaltdi  reversed  said  order,  and  remanded  said 
cause  to  the  district  court  for  Cassia  county  for 
further  proceedings  In  accordance  wIUi  tbe  de- 
cision of  this  court  therein.  It  seems,  on  the 
coming  down  of  the  remittitur  from  tbe  su- 
preme conrt  to  the  district  court,  the  defendant 
filed  in  said  district  court  bis  memorandum  of 
costs  upon  the  appeal,  as  well  as  upon  tbe 
hearing  upon  the  said  order  to  show  canse. 
No  other  proceedings  appear  to  have  been  taken 
in  the  district  court  iq»n  the  original  case. 
On  February  10,  1807,  plaintiffs  filed  a  motlcm 
in  said  district  court  to  retax  costs.  Said  mo- 
tion was  heard  before  the  jmlge  of  said  dis- 
trict court,  and  on  the  14th  of  September,  1807, 
mid  judge  made  an  order  striking  out  and  dis- 
allowing from  said  memorandum  of  costs,  so 
as  aforesaid  flletl  by  defendant,  the  item  of 
$75  Included  therein  for  reporter's  fees.  Sub- 
seauentlf ,  and  as  would  seem  from  the  record, 
at  the  September  term  of  said  district  court  for 
Cassia  county,  the  plaintiffs  moved  the  court  to 
retax  the  said  costs  by  striking  from  the  mem- 
orandum of  costs  filed  by  defendant  the  sum 
Included  therein  for  mileage  of  witnesses  on 


the  part  ot  defendant^  who  appeared  and  tes- 
tified upon  the  bearing  upon  the  order  to  show 
cause  as  aforesaid.  Upon  the  hearing  of  said 
motion  the  said  court  did  make  an  order  lim- 
iting the  allowance  Cor  mileage  to  witnesses  on 
the  part  of  defendant  to  32  miles  travd  In  each 
f»se.  Hie  defendant  aroesls  te>m  the  action 
and  orders  of  tbe  district  court  in  so  reducing 
the  amount  of  defendant's  memorandum  of 
costs. 

Tbe  first  error  charged  by  appellant  Is  in  the 
action  of  the  district  Judge  In  striking  firom  tbe 
appellant's  memorandum  of  costs,  and  disal- 
lowing, the  charge  of  $75  paid  by  appellant  to 
the  court  stenographer  for  a  copy  of  tbe  evi- 
dence taken  upon  tbe  bearing  on  the  order  to 
show  cause.  Section  S  of  the  act  of  March  8. 
1805,  In  relation  to  court  stenographers  of  dis- 
trict courts,  provides:  "It  shall  be  the  Auty 
of  each  reporter  to  furnish  on  the  appllcatl<»i 
of  ♦  •  •  any  party  to  a  suit  In  whldi  a 
stenographic  record  has  been  made,  a  type- 
nTitten  copy  of  the  record,  or  any  part  thereof, 
for  which  be  shall  be  entitled  to  receive  in  ad- 
dition to  his  salary  a  fee  of  fifteen  cents  per 
hundred  words,  to  be  paid  by  the  party  re- 
questing the  same  and  to  be  taxed  as  costs  in 
the  case  against  the  party  finally  defeated  In 
the  action."  Respondents  contend  that  as  this 
was  not  a  trial  before  tbe  court,  but  a  proceed- 
ing before  Ibe  Judge  at  chambers  upon  a  mo- 
tion to  show  cause,  the  provisions  of  said  sec- 
tion 5  do  not  aK>1y,  and  this  appears  to  bare 
been  the  view  of  the  district  Judge.  We  can- 
not agree  wiUi  tbts  conclusion.  The  statute 
says  nothing  about  a  trial;  the  only  designa- 
tion la,  "a  suit  In  which  a  stent^raphlc  record 
has  been  made."  The  suit  Instituted  by  plam- 
tiffs  was  for  the  sole  purpose  ot  procurli^  an 
injunction  to  restrain  ai^lant  from  osbig  tbe 
waters  of  Baft  rivw  during  a  certain  polod, 
to  wit,  between  tiie  Ist  day  of  October  and  the 
Ist  day  of  April.  By  order  of  the  court  this 
question  was  heard  and  determined  be- 
fore the  district  Judge  at  Bailey,  In  Kaine 
county.  No  other  trial  or  hearing  was  ever 
bad  in  tbe  case.  The  whole  matter  was  tbea 
and  there  heard  and  determined,  so  far  as  tha 
district  court  was  concerned.  The  stenogra- 
piher  Is  an  officer  of  the  district  conrt,  and  as 
such  Is  presumed  to  be  in  attendaitce  upon  the 
court,  or  the  judge  ai««of.  whenever  bis  at- 
tenduice  is  required.  It  will  scarcely  be  coo- 
tended,  we  apprehend,  that  the  district  Judge 
would  dispense  with  the  services  of  the  ste- 
nographer upon  a  hearing  of  the  character.  Im- 
portance, and  extent  of  the  one  in  this  case. 
Tbe  making  of  a  "stenographic  record"  In  this 
case  was  Indispensable  to  a  proper  consider- 
ation of  the  case  l>y  the  Judge,  and,  such  "st«i- 
ograiflilc  record"  having  been  made,  the  appel- 
lant was  entitled  to  a  copy  thereof  on  payment 
to  the  reporter  of  the  fees  therefor  prescrilied 
by  law.  Such  copy  being  necessary  to  the  ap- 
pellant in  the  preparation  of  his  ai^ieal  or  bill 
of  exceptions,  and  having  paid  the  same,  and 
having  finally  prevailed  in  the  action,  he  Is 
entlOed  to  tax  the  same  as  oosto  against  tbe 
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plolntlflB.  The  statute  la  plain  and  unamMgn- 
ous,  and,  the  appellant  having  brought  himself 
clrarly  within  Its  ivoTlidona,  he  is  entitled  to 
the  henefltfl  thweof . 

From  an  eiamlnatlm  of  the  section  of  die 
statute  last  quoted,  it  will,  we  think,  be  ap- 
parent that  the  taicurrtng  of  costs  In  a  pro- 
ceeding like  that  under  oonslderatlon  Is  large- 
ly wlOiln  the  dlscretkm  of  the  parties  Utlgant, 
and  it  would  therefore  be  Impracticable  to 
enimclate  an  artdtrary  rule  to  govern  the  al- 
lowance of  costs  in  all  eases  arising  under  that 
statute.  The  case  Is  one  in  equity.  The 
comidaint  sought  an  Injunction,  and  that  on- 
ly. The  court  ordered  the  bearing  upon  the 
order  to  show  cawe  to  be  heard  at  Hall^, 
Blaine  county,  some  200  miles  dlatant  from  the 
place  where  the  action  was  pending,  to  wit, 
Albion,  Cassia  county.  Before  the  time  set 
for  tiie  hearing  iqx>n  the  order  to  show  cause, 
to  wit.  Ml  November  26^  1805,  the  defendant 
filed  his  duly  verified  answer,  specifically  de- 
nying all  of  -the  material  allegations  of  the 
complaint.  At  the  hearliq;  of  the  motion  to 
show  cause  the  case  stood  upon  complaint 
and  answer.  No  affidavits  had  been  filed  or 
served  by  plaintiff  b,  as  contemplated  by  sec- 
tion 4287,  Bev.  St  It  wlU.  we  think,  be  ap- 
parent, from  an  examination  of  this  section  of 
our  Statutes,  that  it  Is  not  contemplated  there- 
in that  any  hearing,  etUiOT  utfim  an  order  to 
show  cause  or  an  application  to  dissolve  an  hi- 
Junctkm  as  In  said  section  peavideA  tor,  diall 
be  heard  otherwise  than  upon  the  pleadings 
In  the  cose  and  affidavits  filed  In  support  there- 
of, exccc>t  OS  In  sold  sectkn  iKovided,  where, 
upon  notice  by  the  adverse  party,  the  moving 
party  is  required  "to  produce  at  the  hearing, 
for  cross-examination  before  the  court  or  Judge, 
the  afOonts  of  the  offldavita  iqjxin  which  he  re- 
lies for  the  injunction  or  to  resist  the  applica- 
tion ftw  its  dissolution."  It  Is  only  when  Ihe 
party  opposing  the  motion  oc  required  to  re- 
spond to  the  onta*  to  show  cause  has  by  no- 
tice required  the  moving  party  to  produce  the 
affiai^  of  his  aflldavlts,  at  the  hearing  for 
cross-examination,  that  such  OKMMdng  party 
la  authortBed  w  required  by  the  statute  to 
produce  witnesses  upon  the  hearing.  Under 
the  oDndltkaM  raJstlng  at  the  time  of  the  hear- 
ing, the  case  being  upon  complaint  and  an- 
swer, and  the  onswcar  having  tally  and  poal- 
tlvdy  denied  all  of  tbe  allegations  of  the  com- 
plaint, the  defendant  would,  on  motion,  have 
been  entitled  to  a  dismissal  of  the  restialnlng 
order,  and  a  refusal  of  the  preliminary  injunc- 
tion prayed  for  In  jdalntlfls'  complaint  The 
fitct  that  this  course  was  not  pursued  1^  de- 
fendant leads  us  to  believe  that  the  course 
that  was  t^en  was  the  result  of  some  agree- 
ment or  understanding  between  the  parties. 
If  this  were  so,  tt  would  be  Inequitable  to  per- 
mit the  plaintiffs  to  evade  the  payment  of  costs 
incurred  by  defendant  by  reason  of  or  through 
the  acts  of  plaintiffs.  If  the  defendant  had 
not  produced  his  witnesses  at  the  hearing, 
which  under  the  statute  he  was  not  conqielled 


to  do,  a  cmt'nuance  of  the  hearing  would 
have  been  Inevitable.  This  would  have  In- 
volved delay  which  It  Is  reasonaUe  to  pre- 
sume would  have  beat  undesirable  to  plaiu- 
tlffa.  No  affidavits  having  been  filed  or  served 
plaintiffs,  they  consequently  not  having 
been  required  1^  the  defendant  to  produce  the 
affiants  of  the  affidavits  for  cross-examination 
1^  defendant,  plaintiffs  would  not,  we  think. 
In  the  event  of  their  having  preralled,  been 
entitled,  under  the  statute,  to  tax  tbe  coat 
of  procuring  the  attendance  of  their  witnesses 
against  defendant  Upon  such  hearing.  In  our 
(pinion,  neither  party  Is  Entitled  to  recovn  wit- 
ness fees,  unless  he  Is  required  to  produce 
such  witnesses  as  provided  in  the  statute,  or 
the  witnesses  are  produced  under  an  agree- 
ment, by  the  consent  of  both  parties.  In  this 
case  the  conduct  of  both  parties  seems  dearly 
to  Indicate  an  agreement  or  understanding  that 
the  hearhig  should  be  had,  as  it  was,  with 
out  a  comidlance  by  either  party  with  the  ex- 
igencies of  section  4297,  Bev.  St.  Assuming, 
as  we  think  from  the  record  we  are  authorized 
to  do,  these  conditions,  we  must  decide  tbe 
question  of  costs  as  we  think  the  condltloas  of 
this  case  equitably  demand.  The  production 
of  his  witnesses  by  the  defendant  having,  as 
we  are  permitted  to  preoume,  been  agreed  to 
by  plaintiff^  and  tbe  convenloice  of  the  plain- 
tiffs having  been  served  thereby,  we  deem  it 
no  more  than  just  and  equltaUe  that  the  cost 
of  their  production  should  be  borne  by  the 
plahithls,  they  having  failed  to  establish  thdr 
case.  The  objection  that  the  nOleage  of  vrlt- 
nesses  In  this  case  ahould  be  limited  to  the 
distance  they  could  have  been  compelled  to 
come  vpoa  process  Is  not,  we  thhik,  well 
taken.  As  before  stated,  the  hearing  seems 
to  have  been  had  Igr  consent  ta  agreement  of 
the  parties,  and  In  such  cases  tbe  provisions  <a 
tbe  statute  in  that  regard  do  not  apply.  Briggs 
V.  Rumely  (Iowa)  61  N.  W.  781;  Alexander 
V.  Harrison,  2  Ind.  App.  47,  28  N.  B.  im  It 
Is  evident  the  taking  of  depositions  to  be 
used  on  the  hearing  upon  the  order  to  show 
cause  was  lmpractlcabl&  The  judgment  and 
the  order  of  the  district  court  is  reversed,  and 
the  cause  remanded  to  the  district  (»urt,  wlOi 
Instructions  to  allow  the  reporter's  fees  and 
cost  of  witnesses,  as  in  the  memorandum  of 
defendant. 

SULLIVAN,  0.  J.,  and  QUARLES,  J.,  con- 
cur. 


McMillan  v.  WOOLET  et  ax. 
rSnpreme  Court  of  Idaho.   Feb.  7,  1898.) 

BlLl.  OP  RBTIBW— PlSADINO — TlMB  OF  FlI-ISO. 

1.  A  biH  of  review  will  not  lie  to  obtain  a 
new  trial  where  the  party  seehing  sach  relief 
has  been  Kuilty  of  any  laches  or  blundera  by 
which  he  lost  his  rights  in  the  ori);lnal  action. 

2.  In  an  equitable  action  commenced  for  the 
purpose  of  procuring  a  new  trial  of  a  former  ac- 
tion, the  complaint  designated,  in  equi^  prac- 
tice^  "bill  of  review,"  must  afflnnatively  show 
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that  by  reason  of  frand,  mistnke,  or  surprise, 
against  which  the  complainant  could  not,  by  the 
use  oF  reasonable  diligence,  have  protected  him- 
self  in  the  ori^nal  action,  by  motion  for  new 
trial,  by  application  to  vacate  or  modify  the 
judgment  on  the  ground  of  mistake,  inadrert- 
euce.  surprise,  or  excusable  neglect,  made  with- 
in six  months  after  the  adjourument  of  the  term 
at  which  the  judgment  was  rendered,  or  by  ap- 
peal, he  could  not  hare  obtained  the  relief  ask- 
ed, thus  showing  a  necessity  of  resorting  to  eq- 
uity. 

3.  A  bill  of  rcTiew  must  be  filed  within  the 
time  within  which  an  appeal  could  be  taken 
from  the  judgment  sought  to  be  reviewed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Bear  Lake  coun- 
ty; D.  W.  Sfandrod,  Judge. 

Bill  In  equity  by  John  McMillan  against 
Hyrum  S.  Wooley  and  Minerva  M.  Wooley  to 
review  a  judgment.  Defendanta'  demurrer 
was  sustained,  and  Judgment  of  dismissal  en- 
tered.   Plaintiff  appeals.  Affirmed. 

T.  L.  Glenn,  for  appellant  John  T.  Mor- 
gan, for  respondents. 

QUARLBS,  J.  The  defendants  In  ttals  case 
filed  a  gen«nl  demurrer  to  the  complaint, 
which  was  sustained  by  the  district  court 
From  the  Judgment  dismisBlng  the  action,  the 
plaintiff  appeals.  The  facts  as  they  appeiur 
in  the  complaint  are  as  follows:  Hyrum  S. 
Wooley  executed  his  promissory  note  to  plaln- 
tlfr  for  the  snm  of  fifiOO,  on  the  27th  day  of 
February,  1894,  and  on  the  same  day  aald 
Wooley  and  his  wife  executed  a  mortgage  to 
the  plaintiff  on  eight  lots  or  parcels  of  land,  to 
secure  ttie  payment  of  said  note  at  Its  ma- 
turity, August  27,  1804.  The  mortgage  cov- 
ered some  community  property,  the  homestead, 
and  one  parcel  of  separate  property  of  the 
wife.  Deeembar  18,  IS&l.  the  plaintiff  com- 
menced an  action  In  the  district  cotirt  of  the 
Ii^fth  district  in  and  for  Bear  Lake  county, 
the  connty  In  which  said  property  Is  situated, 
for  the  foreclosure  of  the  said  mortgage.  To 
this  action  the  defendant  Hyrum  8.  Wocdey 
made  debiult,  bat  his  wife,  Minerva  M.  Wool- 
ey, filed  her  demurrer  to  the  said  complaint, 
on  the  grotmd  that  It  did  not  state  bicts  snfil- 
clent  to  constitute  a  cause  of  action,  which  de- 
murrer sustained  by  the  district  court,  on 
the  gronnd  "that  the  certificate  of  acknowledg- 
ment of  Minerva  M.  Wooley  attached  to  the 
said  mortgage  deed  did  not  confcwm  to  the  re- 
quirements of  the  law  In  such  cases  made  and 
provided,  and  that  the  same  was  defective  and 
void  (she,  the  said  Minerva  M.  Wooley,  being 
then  and  there  a  married  woman,  as  alleged 
in  said  cause).  In  this,  to  wit,  that  the  officer 
taking  the  acknowledgment  of  said  Minora 
M.  Wooley  did  not  certify  Oiat  he  made  her 
acquamted  with  the  contents  of  said  mortgage 
deed  on  an  examination  without  the  hearing 
of  her  husband,"  whereupon  the  said  district 
court  rendOTed  Judgment  disusing  the  said 
action  as  to  the  said  defendant  Minerva  >L 
Wooley,  on  the  22d  day  of  August  1895.  On 
the  25th  day  of  February.  189(1,  the  court 
found  that  there  was  due  from  said  ^yrum  S. 


Wooley  to  plaintiff,  on  said  mortgage  d^t 
the  sum  of  ¥5,rt00,  and  rendered  Judgment 
foreclosing  the  said  mortgage  on  the  said  com- 
munity property,  but  refusing  to  foreclose  It  on 
said  homestead  and  separate  property  of  Mrs. 
Wooley.  Thereafter  the  said  conununity 
property  was  sold  under  the  said  decree,  the 
proceeds  of  which  paid  the  costs  and  dlstrarse- 
ments  and  $7(!9.40  of  the  principal  debt,  leav- 
ing a  balance  due  of  $4,592,  with  interest  there- 
on from  April  18,  1806,  still  unpaid.  The  said 
mortgage  was  acknowledged  by  Wooley  and 
wife  Ix-fore  Douglas  HIx,  then  probate  judge 
of  said  Bear  Lake  county.  The  said  fore- 
closure action  was  brought  by  the  plaintiff 
through  his  attorneys.  Bell  &  Breen  and  Hart 
&  Sons,  who  appeared  at  the  trial  for  the  said 
plaintiff.  The  attorney  who  represents  the 
plaintiff  In  this  action  does  not  appear  to  have 
been  an  attorney  for  the  plaintiff  In  the  said 
foreclosiure  case;  nor  does  it  appear  In  the 
complaint  in  this  action  when  said  attorney 
was  employed  for  or  on  behalf  of  the  said 
plaintiff:  yet  it  is  alleged  In  said  complaint  in 
this  action  that  "the  plaintiff,  through  and 
his  attorney  T.  L.  Glenn,  Immediately  aftcir 
the  making  and  entering  of  said  decision  dis- 
missing the  said  cause,  carefully  and  diligently 
inquired,  through  and  by  his  said  attorney  T. 
L.  Glenn,  of  the  said  Douglas  Hix,  the  oflloer 
taking  and  certifying  the  acknowledgment 
aforesaid,  as  to  whether  he  had,  on  an  exam- 
ination without  the  hearing  of  her  buabond, 
made  iwar  acquainted  with  the  contents  of  the 
said  instrument,  and  If  upon  such  examination, 
and  without  the  hearing  of  her  husband,  sho 
acknowledged  that  she  executed  said  lutru- 
ment,  and  that  she  wished  not  to  retract  the 
execution  thereof,  whereaptm  the  said  Dou^aa 
HIx  informed  said  T.  L.  Glran,  attorney  for 
the  idalntlff,  as  aforesaid,  that  Hyrum  S. 
Wooley,  the  husband  of  the  said  Minerva  M. 
Wooley.  was  at  all  the  times  present  and  wltb- 
In  the  healing  of  the  said  2iUnerva  M.  Wttolsy 
while  he  took  her  acknowledgment  and  cer- 
tified the  same";  that  relying  upon  the  said 
statement  of  said  HIx,  plaintiff  commenced, 
February  6,  1806.  an  action  against  said  <rfB- 
cer  and  his  sureties  on  his  official  bond,  to  re- 
cover damages  sustained  1^  plaintiff  on  ac- 
count of  the  groes  n^llg«ice  of  the  said  offi- 
cer In  taking  and  certifying  a  void  acknowl- 
edgment of  said  Mrs.  Wootey  to  the  said  mort- 
gage; that  this  last-^amed  cause  came  on  for 
trial  on  Bppteml)er  2,  1886,  and  on  the  said 
trial  said  Hix  testified  that  he  Informed  Mn. 
Wooley  of  the  ctmtents  of  the  said  mortgage 
on  examination  apart  from  and  without  the 
hearing  of  her  said  husband,  whereupon  she 
acknowledged  to  htm  that  she  executed  the 
same,  and  that  she  did  not  wish  to  retract  the 
execution  of  the  same;  that  said  action  was 
decided  In  favor  of  the  defendauto,  said  Wx. 
and  his  sureties,  and  Judgment  rendered  In 
their  favor;  that  the  plaintiff  was  misled  by 
the  said  statements  of  Douglas  HIx  to  the  said 
Glenn,  attorney  for  the  plaintiff,  toudiing  the 
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acknowledgment  of  said  mortgage  hj  Mn. 
Wooley,  for  wblch  reaaon  he  did  not  amend 
his  complaiDt  In  the  said  foreclosore  action  bo 
aa  to  Beek  a  refonnation  of  tbe  certificate  of 
acknowledgment  of  Mrs.  Wooley  to  the  said 
mortgage;  that  the  only  defect  in  said  certifi- 
cate of  acknowledgment  was  that  it  failed  to 
state  that  aaid  officer  made  Mrs.  Wooley  ac- 
quainted with  the  contents  of  said  mortgage 
on  examination  separate  and  apart  from  and 
without  the  hearing  of  her  hnaband,  which  was 
actually  done,  as  plaintiff  can  now  prore  by 
said  Dooglas  HIx  and  one  William  Fendry, 
residents  of  said  Bear  LAke  county.  The 
foregoing  are  snbstantlally  the  facts  stated  In 
the  complaint  In  this  action,  which  was  filed 
in  the  district  court  on  the  26th  day  of  Janu- 
ary, 1896.  The  prayer  to  said  conqilalnt  is  In 
the  following  words  and  figures,  to  wit: 
"Wbnefore  plaintiff  prays  that  tbe  Judgment 
on  the  demurrer  of  Mlnerra  M.  Wooley  in  the 
forecloanre  proceedings  hereinbefore  set  forth, 
dlwnlBatng  the  said  cause  as  to  her,  be  set 
aside  and  held  for  naught;  that  the  certificate 
ot  acknowledgment  to  the  mortgage  deed  of 
said  Hyrom  S.  Wooley  and  Minerva  M.  Wool- 
ey  be  amended  and  reformed  to  conform  to  the 
facta  as  set  forth  horeln;  that  plaintiff  have 
judgment  against  the  defendant  Hyrum  8. 
Wooley  for  the  sum  of  four  thousand  five  hun- 
dred and  ninety-two  dollars  CM.582.00),  with 
Interest  thereon  from  the  ISth  day  of  April, 
1896,  at  the  rate  of  eight  per  cent  per  annum; 
that  that  piece  or  parcel  of  land  herein  de- 
Bcribed  as  the  separate  property  of  Mlnerra  M. 
Wooley  and  the  homestead  of  defendants  be 
sold  according  to  law;  and  that  the  proceeds 
be  applied  to  the  payment  of  the  judgment  to 
be  found  herein;  or,  If  that  cannot  Ik  done  in 
this  case,  that  the  said  Jodgmoit  ot  dismissal, 
as  In  this  prayo:  fltst  above  described,  be  va- 
cated, set  aalde,  and  held  for  naught;  and  that 
this  plaintiff  have  leave  to  amend  bis  com- 
plaint In  the  said  foredosnre  suit  so  as  to  set 
np  the  facts  touching  the  execution  of  the 
mortgage  deed  by  tbe  said  Mlnerra  M.  Wool- 
ey, and  tbe  certification  of  her  acknowledg- 
ment thereto  so  as  to  reform  the  Hune  to  con- 
form to  the  law  In  snch  cases  made  and  pro- 
vided, and  for  snch  other  and  proper  relltf  as 
Id  eqvlty  he  m^  be  entitled  ta** 

Tbe  only  question  In  thto  case  that  we  are 
called  on  to  decide  la  the  correctness  of  the 
lower  court  In  sustaining  the  demurrer  to  tbe 
complaint  It  will  be  seen  tbat  tbe  complaint 
does  not  set  f«^  In  bsec  verba  tbe  certificate 
of  acknowledgment  to  Sie  said  mortgage.  We 
are  unable  to  say  from  the  record  before  ns 
whether  ttie  said  certificate  absolutely  failed  to 
state  wfaeQier  ttae  offleer  Informed  Mrs.  Wooaey 
of  the  contents  of  said  Instrument,  «  whether 
Qie  allegation  In  fbe  com^nt  that  it  did  not 
show  that  the  officer  Informed  bar  of  the  con- 
tents of  tbe  instrument  whUe  her  husband  was 
absent  Is  an  actual  tact,  (v  la  the  ccmdnslcMi  of 
the  idalntlff,  baaed  on  the  eonstmetlon  of  Ibe 
said  certificate.  We  hare  recently  had  btfore 


up  two  eases  In  whl(±  parties  construed  the 
certificate  of  acknowIedgm«it  to  be  defective, 
when  in  point  of  fket  it  waa  awkwardly  drawi^ 
bnt  snbstantlally  complied  with  ttie  require- 
ments of  the  statute.  If  the  ccmeluslon  of  the 
district  court  that  said  certificate  was  void  as 
to  Mrs.  Wooley  was  based  on  an  erroneous 
construction  of  sudi  certificate,  then  the  Judg- 
ment dismissing  the  action  as  to  Mrs.  Wocdej 
was  erroneonsL  But  inasmuch  as  the  plaintiff 
did  not  bring  Into  ooorfc  the  original  complatnt 
and  demurrer  in  the  fOredostue  case,  and  the 
said  nuxtgage  and  cotlflcato  of  acknowledg- 
ment thereto,  which  was  doubtless  a  pert  of 
said  complaint  as  the  sufficiency  of  the  cer- 
tificate was  decided  on  demurro*  to  me  com- 
plaint, we  are  not  able  to  say  whether  said  eer- 
ttflcate  was  sufficient  or  whether  it  was  er- 
roneously held  insufficient  and  will  not  at- 
tempt to  pass  <Hi  either  of  tliose  questions.  If^ 
however,  the  aaid  certificate  was  sufficient 
but  by  an  erroneous  construction,  held  to  be 
insufflci'Hit  the  plaintiffs  remedy  was  by  ap- 
peal. If,  however,  the  said  certificate  was 
void  as  to  Mrs.  Wool^,  then  we  cannot  con- 
ceive of  any  rule  of  law  or  practice  which 
w>ould  permit  the  officer  taking  it  to  contradict 
(he  certificate,  or  avoid  liability  for  failing  to 
teke  and  certify  a  valid  acknowledgment  ol 
said  mortgage  by  Mrs.  Wooley.  From  the 
stetemente  in  the  complaint  It  may  be  reason- 
ably Inferred  that  either  the  judgment  dis- 
missing the  foreclosure  action  as  to  Mrs. 
Wooley,  or  the  judgment  in  favor  of  the  de- 
fendante  In  toe  suit  brought  by  the  plaintiff 
against  the  officer  and  his  sureties,  Is  errone- 
ous. If  the  acknowledgment  of  Mrs.  Wotdey 
was  sufficient  plaintiff  should  have  had  Judg- 
ment  foreclosing  the  mortgage  upon  all  of  the 
mortgaged  property.  If  the  certificate  showed 
a  void  acknowledgment  and  the  deelarati<ms 
of  the  officer  taking  It  made  to  the  platotilTs 
attorney  showed  it  to  be  void,  and  showed  that 
it  waa  futUe  to  seek  a  reformation  of  the  said 
certtflcate,  then  we  know  of  no  rule  of  law  per- 
mitting him  to  escape  llablll^  to  the  plaintiff. 
Plaintiff  should  have  succeeded  In  one  or  the 
other  of  the  actions,  and  his  failure  to  do  so 
must  have  been  owing  to  bis  own  negl^ence, 
or  owing  to  the  incompetency  and  neglect  of 
his  attont^  in  one  <x  the  other  of  Qie  actions. 
In  neither  of  which  events  can  he  obtain  relief 
In  this  action. 

There  Is  no  allegatkm  of  fraud  against  the 
defendants.  Tlie  salt  first  bron^t  was  In 
equity.  This  is  not  an  actkm  toought  by  bin 
of  review  to  obtain  a  revlewal  of  a  judgment 
obtained  at  law  by  fraud,  or  throoi^  mlstata^ 
accident  or  sw{fflse.  fnie  evideot  purpose  of 
this  action  Is  to  obtain  an  additional  decree 
foredostng  said  mortgage  as  to  two  parcels  of 
land  after  It  had  been  foreclosed  as  to  aeveral 
others.  Litigation  should  not  be  interminable, 
but  jndgnmts  most  be  treated  as  final,  as  a 
genual  rule.  To  obtain  letlaf  In  tUa  case,  the 
plaintiff  should  have  shown  that  in  neither  of 
the  fonuer  suits  mentioiied  in  Us  complaint  la 
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ttWB  enw  Hppuent  (tf  teoord  Justifying  a.  n- 
veraaL  He  had  not  done  sa  Hla  statements 
silow  ttiat  a  wrong  has  been  done  him.  They 
do  not  sbow  that  he  Is  not  guUtr  of  laches  In 
protecting  his  rights,  bnt  a  fiUr  Inference  from 
the  allegations  of  the  onnidalnt  is  that  he 
failed  to  obtain  fall  relief  Ify  reascw  of  an  «^ 
roneona  judgment  In  (kk  of  two  auM  frcmi 
wlilcb  be  fiiled  to  ^ipeaL  In  tbia  case  he 
asica  a  foieclosuie  of  a  mortgage  In  parcels, 
and  asks  the  eonrt  to  refcnm  an  Instrument,  by 
changing  its  terms  so  as  to  make  It  ocmform 
to  the  trutb,  and  refaaes  to  bring  the  instru- 
ment Into  court  so  that  the  court  can  see  the 
defect,  and  see  how  to  refwm  It  by  changing 
Its  terms  so  as  to  malce  it  speak  tbe  truth. 
This  may  be  eonect  practice,  but  we  doubt  It 
Having  sold  a  pcnrtlon  of  tbe  mortgaged  prop- 
wty  under  the  decree  of  foreclosure,  we  do  not 
see  how  the  cause  could  be  opened,  die  former 
decree  annnUed,  and  the  parties  placed  In 
statu  quo. 

To  obtabi  rdlef  by  a  bill  of  review  from  a 
jndgxaeat  rendered  In  an  equitalde  action  fcH%- 
closing  a  mortgage,  tbe  plalntlfC  must,  to  state 
a  cause  of  action,  aJBrmatlTely  show  In  his 
complaint  that  such  judgment  was  the  result  of 
fraud,  accident,  or  mistake,  «rhlch  he  could 
not.  by  due  diligence,  protect  himself  against 
In  tbe  original  action.  Such  showing  la  not 
made  here,  and  we  think  the  demurrer  was 
properly  sustained.  See  Boston  v.  Haynes,  33 
Cal.  31:  Mastick  t.  Tliorp,  29  Cal.  446;  Riddle 
T.  Baker,  la  Cal.  295. 

'  We  think,  too,  ttiat  this  action  was  filed  too 
late.  The  supreme  court  of  California,  in  one 
case,  satd:  "Tbe  repose  of  society  demands 
that,  when  a  controversy  lias  been  ended  by 
the  final  Judgment  of  a  court,  Ic  shall  not  be 
reopened  except  within  a  reasonable  time; 
and,  in  respect  to  bills  of  review,  courts  of 
equity  have  adopted,  as  a  reasonable  perioA 
within  which  they  may  be  prosecuted,  the  time 
allowed  by  law  for  the  prosecution  of  an  ap- 
peal or  writ  of  error."  See  Allen  v.  Currey,  41 
Cal.  321,  and  authorities  tliere  cited.  Under 
our  Code,  the  cases  In  which  a  bill  of  review 
will  lie  are  very  limited.  In  wder  to  secure 
a  new  trial  of  a  case  determined  In  another  ac- 
tion, by  bill  of  review,  the  piuintifF  must  show, 
by  his  complaint,  a  gotKl  cause  or  ground  for 
granting  him  a  new  trial  In  tlie  action;  that 
time  for  applying  for  the  rplief  under  the  pro- 
visions relating  to  new  ti'lals,  or  to  have  tbe 
Judgment  act  aside  on  the  ground  of  mistalte, 
surprise,  or  excusable  npftlect,  under  section 
422S.  Rev.  St.,  has  explrptl;  that  he  could  not 
obtan  the  relief  by  ap[>cal;  that  he  has  liecn 
gniity  of  no  laclies  or  blunders  In  protecting 
his  rlglits;  and  that,  by  reason  of  fraud,  mis- 
take, or  sui'prl.'ie  over  wliich  he  Imd  no  control, 
he  Is  entitled  to  a  new  trial,  which,  only  by 
the  Interp<jfition  of  equity,  he  can  or  could 
havf  obt;ilii0(l  by  the  pxert-isif'  of  reasonable 
diligence.  The  Judgment  of  the  lower  court  Is 
afilrmed,  with  costs  to  the  resiMndcnts. 

BUULIVAN.  C.  J.,  and  HUSTOX,  J.,  concur. 


DTJN*NIWAT  et  al.  t.  LAWSON  et  aL 
Supreme  Court  of  Idaho.    Feh.  3,  188S.) 

WaTSB  COURSBS — AFPBOPRIATIOy. 

In  case  of  conflict  betwoen  the  appropria- 
tors  of  water  in  a  given  strenm.  thst  appropria- 
tion that  is  first  in  time  is  first  in  rigrht.  The 
decision  in  Hlllman  v.  Hardwick,  28  Pac.  43S, 
2  Idalio,  983,  cited  and  approved. 
(Syllabus  by  the  CourLJ 

Appeal  from  district  court,  Custer  county; 
C.  H.  Berry,  Judge. 

Suit  by  Willis  S.  Dunnlway  and  othere 
against  Paul  P.  Lawson  and  others  to  settle 
conflicting  water  rights.  PlalntUfs  had 
Judgment  Oefendants  appeal.  Remand- 
ed, with  instructions. 

Hawley  &  Reeves,  for  appellants.  Texas 

Angel,  for  respondents. 

HU8T0X,  J.  This  case  has  l>een  pending 
In  this  court  since  18^2,  but  owing  to  the 
fact  that  two  members  of  this  court  were 
disqualified  to  consider  or  decide  the  case, 
having  been  of  counsel  In  the  court  below,  it 
has  i-cmaioed  undisposed  of.  The  objection 
no  longer  existing,  and  the  parties  desiring  a 
disposition  of  the  case,  it  Is  submitted  for 
decision.  There  Is  no  bill  of  exceptions,  no 
assignment  of  errors,  and  no  briefs  illed  In 
tbe  case,  the  statement  containing  upwards 
of  400  folios,  a  largo  portion  of  which  is 
taken  up  with  pleadings  In  the  case.  The 
court  finds,  as  mattor  of  fact,  that  the  plain- 
tiffs are  entitled,  as  prior  locators,  to  all 
the  waters  of  Alder  creek,  the  right  to  the 
waters  of  said  creek  being  the  sole  question 
in  litigation;  that  plalntUTs  are  the  owners 
of  1.2S0  acres  of  land,  for  tbe  Irrigation  of 
whlcta  the  waters  of  said  Alder  creek  are 
necessary  and  used  for  that  purpose,  l^e 
court  then  proceeds,  admittedly  without  au- 
thority of  law  or  precedent,  and  apportions 
to  the  defendants  absolutely  a  certain 
amount  of  said  water,  and  makes  such  ap- 
portionment to  defendants  <»equal  with  the 
rights  of  plaintiffs,  already  found  to  be  prior 
to  tliose  of  defendants.  The  only  question 
involved  In  this  case  was  decided  by  this 
court  in  the  case  of  Hlllman  v.  Hardwlck.  2 
Idaho,  gtfii.  28  Pac.  438.  The  district  court 
having  found  that  plaintiffs  were  entitled, 
by  virtue  of  a  prior  location,  to  the  waters 
of  Alder  creek,  and  that  they  had  been  and 
were  using  the  same  In  the  irrigation  of 
their  land,  should  have  stopped  there,  as 
tliat  was  the  only  question  involved.  The 
utmost  extent  to  wblch  tbe  court  had  au- 
thority to  go  was  to  declare  that  such  wa- 
ters of  Alder  creek  as  were  not  necessarily 
required  by  plaintiffs  in  the  proper  and  nec- 
essary irrigation  of  their  land  might  t>e  used 
by  defendants,  but  tliat  all  rights  of  de- 
fendants to  such  water  were  and  must  re- 
main inferior  and  subservient  to  the  rights 
of  plaintiffs.  The  case  is  remanded  to  the 
district  court,  with  instructloiw  to  modify 
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and  reform  tbe  Judgment  and  decree  here- 
in In  conformity  to  tlda  opinion;  eacb  party 
to  pay  one-half  of  tbe  cost  of  the  appeal. 

QtTAKLES,  J.,  conctmi.  8UIXIVAN,  C. 
3„  haTins  been  of  connsel  In  the  lower  court, 
took  DO  part  In  the  hearing  or  decision. 


STATE  V.  JUDD. 
(Supreme  Court  of  Montana.    Jan.  31,  1898.) 
Criminal  Law — Bvidbmob — Bdkdbn  of  pHoor. 

1.  In  a  prosecution  for  Inrccny,  the  admlfwlon 
of  tefittmuny  of  wltnesKes  as  to  what  the  com- 
plaiuiu^  witDe(i»  told  ttiem  about  defendant's 
takiii«  the  money,  not  made  in  presence  of  de- 
fejidant.  ia  clearly  erroneous. 

2.  In  a  pnwecntion  for  larceny  by  a  bailee,  an 
Instruction  that  the  burden  of  proof  was  on  de- 
fendant, to  show  that  he  had  no  guilty  intent, 
was  error. 

Appeal  from  district  conrt,  Silver  Bow 
county;  William  Clancy,  Judge. 

John  Judd  vaa  convicted  of  grand  larceny, 
and  appeals.  Reversed. 

The  defendant  was  convicted  of  the  crime 
of  grand  larceny  in  the  district  court  of  Sil- 
ver Bow  county,  and  appeals  from  the  Judg< 
ment.  The  information  charges  him  with 
stealing  |160,  the  money  of  one  Jennie  Wil- 
son; tbe  defendant  being,  as  Is  charged,  the 
bailee  of  said  Jennie  Wilson;  she  bavlng,  as 
It  seems,  deposited  the  money  with  him, 
which  it  is  charged  he  converted  to  bis  own 
use.  The  jury,  by  their  verdict,  flxed  the 
punishment  of  tbe  defendant  at  one  year  in 
tbe  penitentiary;  and  on  the  26tb  day  of 
June,  1887,  tbe  oourt  entered  judgment  sen- 
tencing the  defendant  to  prison  for  that 
term.  On  tbe  trial  of  tbe  case  tbe  court 
permitted,  over  tbe  objection  of  tbe  defend- 
ant, E.  S.  Booth  and  Charles  Mattiaon,  Esqa., 
who  were  assistant  county  attorneys  at  the 
date  of  tbe  alleged  oCrense,  and  also  M.  L. 
Holland,  wbo  was  then  a  Justice  of  the 
peace  in  Butte,  to  testify  in  rebuttal  as  to 
what  Jennie  WUaon,  the  complaining  wit- 
ness, said  In  relation  to  the  defendant's  tak- 
ing and  converting  the  money  In  question 
to  his  own  use.  These  statements  of  tbe 
prosecuting;  witness  were  all  made  to  tbe 
said  witnesses  In  the  absence  of  the  defend- 
ant. Tbe  court,  at  tbe  instance  of  the  state, 
gave  to  the  Jury  the  following  Instruction: 
"If  you  find  that  tbe  defendant  in  this  case 
took  the  money  and  property  in  question,  in- 
tending to  return  It  to  the  complaining  wit- 
ness in  the  ease,  but  did  not  restore  it  to  lier 
after  demand  was  made  on  hira,  and  before 
complaint  had  been  lodged  with  a  court  or 
maRlstrnte,  chnrpinj?  the  commission  of  the 
offense,  the  fact  that  he  did  so  Intend  to  re- 
turn It  Is  no  defense  to  this  action.  If  you  be- 
lieve that  he  took  the  money  under  the  cir- 
cumstances related  by  the  witness  Mrs.  Wil- 
son, and  did  not  return  tbo  same  when  he 
was  requested  so  to  do,  nor  has  returnetl 
the  money  to  her,  then  you  are  Instructed 
that  the  law  presumes  a  guilty  intent  In  the 


approbation  of  uld  money,  and  tbe  itaite 
does  not  have  to  prove  such  Intent,  but  ih% 
burden  of  proof  Is  on  the  defendant  to  show 
that  he  had  no  aucb  Intent"  At  the  In- 
stance of  tbe  defendant  tbe  court  gave  the 
following  Instmctlone:  No.  7.  "Yon  are  In- 
atrocted  that  although  yon  may  believe 
from  tbe  evidence,  beyond  a  reasonable 
dottbt,  tbat  the  defendant  received  tbe  mon- 
ey in  qvestlon  from  Jennie  W&Mm,  and  con- 
verted it  to  his  own  use,  stlU,  if  yon  further 
brieve  from  tbe  evidence  tiut  ttie  defend- 
ant took  the  money  under  a  <Haim  of  title, 
honestly  entwtained,  ibea  be  la  not  guilty 
of  larceny;  and  In  such  case  it  makes  no 
difference  whether  he  did  in  fact  hare  any 
legal  right  to  the  possession  of  tbe  property 
or  not"  No.  8.  "The  intent  In  this  case  is 
of  tbe  essence  of  the  offense  charged,  and 
tbe  Intent  Is  necessary  to  complete  tbe  crime 
of  larceny;  for  if  the  defendant  vnder  an 
honest  impression  that  be  liad  a  right  to 
spend  the  money  in  questiou,  did  so  appro- 
priate the  same  to  bis  own  use,  and  spend  It, 
this  would  not  be  larceny."  After  tbe  Jury 
had  retired  to  consider  of  their  verdict,  it 
seems  that  they  were  of  the  opinion  tiiat  tbe 
Instructions  on  tbe  part  of  tbe  state  and 
those  given  at  tbe  Instance  of  the  defendant 
were  Inconsistent  and  conflicting,  where- 
upon they  returned  into  court,  and  asked  for 
further  Instructions.  Thereupon  the  oourt 
instructed  the  Jury  as  follows:  "The  court, 
of  Its  own  motion.  Instructs  tbe  Jury  that 
they  are  the  sole  Judges  of  tbe  evidence  and 
tbe  weight  of  evidence  In  this  case,  and 
must  consider  all  of  the  evidence  or  any 
part  of  the  evidence  of  any  witness,  and 
give  it  what  weight  It  deserves."  After  this 
instruction  tbe  Jury  returned  to  tbeir  room, 
and  afterwards  returned  a  verdict  of  guilty 
against  defendant,  upon  which  tbe  Judg- 
ment in  tbe  cflse  was  rendered. 

Stanton  &  Stanton,  for  appeUmt  0.  B. 
Nolan,  Atty.  Oen.,  for  the  State. 

PEMBERTOX,  C.  J.  (after  stating,  the 
facts).  The  appellant  assigns  as  errors  tbe 
admission  of  the  evidence  of  witnesses 
Booth,  Mattiaon,  and  Holland,  as  to  what 
the  complaining  witness  told  them  alrout  de- 
fendant's taking  the  money,  and  the  giving 
of  tbe  instructions  by  tbe  court  as  shown 
and  set  out  in  tiie  statement.  The  action 
of  tbe  court  In  admitting  the  objectionable 
evidence,  and  in  giving  the  instructions  com- 
plained of.  Is  so  palpably  wrong.  In  the  opin- 
ion of  the  attorney  general,  that  he  admits 
in  his  brief  that  tbe  ease  should  be  reversed 
and  remanded  for  new  trial.  We  would 
therefore  recerse  and  remand  tbe  case  on 
tbe  attorney  general's  confession  of  error, 
without  comment,  but  for  tbe  fact  that  tbe 
cafe  wlb  perhaps  be  tried  aftain. 

That  the  evidence  of  the  witnesses  as  to 
what  Jennie  Wilson  told  them  ahoiit  the  de- 
fendant's taking  tbe  money  nientiontKl  In 
tbe  information  was  hearsay,  cannot  be  dls- 
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pnted.  Nor  Is  it  anywhere  pretended  that 
these  statements  were  made  In  the  presence 
of  the  defendant.  The  statements  were 
made  by  the  complaining  witness  to  the  oth- 
er witnesses  In  the  city  of  Butte  when  It  is 
conceded  that  the  defendant  was  out  of  the 
city.  It  is  not  Improbable  that  the  com- 
plaining witness  told  her  grieTances  and  rer- 
slon  of  the  case  to  many  other  people,  and, 
it  such  statements  are  competent  erldeace 
to  establbih  the  defendant's  guilt,  the  prose- 
cution might  have  made  a  stronger  case  by 
putting  such  persons  on  the  witness  stand. 
And  this  objectionable  erldence  was  all  ad- 
mitted in  rebuttal.  Its  admission  was  such 
palpably  prejudicial  error  that  we  are  at  a 
loss  to  see  upon  what  theory  the  prosecuting 
attorney  could  hare  offered  it,  or  the  court 
admitted  It. 

It  only  requires  a  casual  reading  of  the 
Instructions  complained  of  to  see  that  they 
are  Irreconcilably  Inconsistent  and  conflict- 
ing. The  instruction  given  at  the  Instance 
of  the  state  told  the  Jury,  substantially,  that 
If  the  defendant  took  the  money.  Intending 
to  return  It,  but  did  not  do  so  after  de- 
mand, the  fact  that  he  intended  to  return  It 
when  he  took  it,  or  when  it  was  delivered 
to  him  by  Jennie  Wilson,  Is  no  defense,  and 
that  the  burden  was  on  the  defendant  to 
sbow  that  he  had  no  guilty  Intent.  The  In- 
strnctions  given  at  tbe  instance  of  the  de- 
fendant make  the  Intent  the  essence  of  the 
crime,  and  require  the  state  to  prove  a 
guilty  intent;  telling  the  Jury,  In  effect,  that, 
although  the  defendant  appropriated  the 
money,  yet,  if  he  did  it  under  an  honest 
claim  of  right  or  title,  he  was  not  guilty,  as 
charged,  of  larceny.  These  Instructions  are 
so  conflicting  that  no  jury  could  reconcile 
them.  And  the  additional  instruction  given 
by  the  court  at  the  request  of  the  Jury  did 
not  relieve  or  remedy  the  conflict.  The  in- 
struction given  on  the  part  of  the  state, 
placing  the  burden  of  proving  that  he  had 
no  guilty  Intent  In  disposing  of  the  money 
In  question  upon  the  defendant,  was  abso- 
lutely erroneous.  It  deviolved  upon  the 
state  to  prove  beyond  a  reasonable  doubt 
that  the  defendant  was  the  bailee  of  the 
money,  and  that  he  unlawfully  and  feloni- 
ously appropriated  it  to  his  own  use.  The 
defendant  was  not  required  to  prove  his  in- 
nocence. 

The  errors  in  this  case  are  bo  glaring  that 
■we  commend  the  action  of  the  attorney  gen- 
eral In  confessing  them  on  an  inspection  of 
the  record.  The  action  of  the  court,  espe- 
cially in  admitting  the  evidence  complained 
of,  would  be  ridiculous,  but  for  the  expense 
Imposed  upon  the  taxpayers  by  such  seem- 
ingly farcical  admini^ratlon  of  the  laws  of 
the  state.  The  Judgment  appealed  from  is 
reversed,  and  the  case  remanded  for  new 
trial.   Reversed  and  remanded. 

PIGOTT,  J.,  concurs.  HUNT,  not  sit- 
ting. 


JOBB  V.  MEAGHER  COUNTT. 
(Supreme  Court  of  Montana.    Jan.  31,  1896.) 
BHSRirrs  —  Compbnsatiox  —  Btatotbs  —  RxntAi. 

— COKSTITUTIONAL  Law— TlTLB  OW  ACT. 

1.  Act  March  19.  1895  (Code.  SI  4.%7.  4603), 
providing  thnt  "the  whole  DUmlM>r  of  doputles 
allowed  Hie  Hhcriff  is  one  undcrsheriff.  and 
•  •  •  in  couniies  of  the  7th  *  •  •  class, 
one  [deputy].  •  •  •  The  officers  entitled  to 
deputies  must  •  •  •  file  a  certili<'ate  of  ap- 
pointment of  the  deputies." — does  not  repeal 
Act  Miirch  9.  1803.  amending  Act  1881,  i  4, 
authorizing  the  couiitv  commisaiouera  to  deter- 
mine the  Dumber  ana  compensation  at  deputy 
sherifTs. 

2.  Act  March  D.  1893,  amending  Act  1891. 
entitled  "An  act  concerning  compensation  of 
county  •  •  •  officers,"  and  providinf;  for  the 
[Hiyinent  of  shcriffR  by  salary,  and  that  the 
coinniisHioners  shall  fix  the  number  of  deputy 
HberifFs,  is  not  n>pugnant  to  Const,  art.  5,  |  ^ 
providing  that  a  bill  shall  not  embrace  more 
than  one  subjort.  which  must  be  deaily  ez- 
prevsed  by  the  title. 

Appeal  from  district  court,  Meagher  coun- 
ty; F.  K.  Armstrong,  Judge. 

Action  by  L.  B.  Jobb  against  the  county  of 
Meagher.  .Tudgment  for  defendant,  and 
lilalntiff  appeals.  Affirmed. 

This  action  was  brought  to  recover  $2^. 
claiuu'd  to  be  due  the  plaintiff  from  defend- 
ant for  services  rendered  by  him  as  deputy 
sheriff  and  Jailer  of  Meagher  county.  Mont, 
for  the  three  months  immediately  preceding 
September  1.  1H!)7,  the  facts  being  these: 
Plaintiff  was  on  January  4,  1897,  appointed 
by  the  sheriff  of  Meagher  county  to  the  ofllce 
of  deputy  stierifT.  He  qualified  and  perform- 
ed the  duties  of  such  officer,  and  those  of 
Jailer  of  the  county,  until  the  S^tember  fol- 
lowing. Meagher  county  was  a  county  of 
the  seventh  cla»s.  and  plaintiff  was  the  only 
deputy  sheriff  aside  from  the  undersherlflT 
of  that  county.  At  the  June,  1S97,  meeting, 
the  board  of  coimty  commissioners  passed  a 
resolution  refusing  to  thereafter  allow  the 
sheriff  any  deputy  other  than  the  undersher- 
Iff,  of  which  resolution  the  sheriff  and  the 
plaintiff  were  immediately  notified.  The 
board  disallowed  plaintiff's  claim,  as  not  a 
proper  charge  against  the  county.  From 
January  4.  1897.  to  the  time  of  the  passage 
of  the  resolution,  plaintiff  received  from  de- 
fendant $75  each  month  for  his  services.  No 
order  was  ever  made  by  the  board  fixing  the 
amount  of  his  compensation.  It  was  agreed 
that.  If  entitled  to  recover,  he  should  receive 
$225.  The  district  court  rendered  Judgment 
dismissing  the  action,  from  which  plaintiff 
appeals. 

Lrter  &  Oormley  and  H.  S.  Hepner.  for 
appellant.  C.  B.  Nolan,  Atty.  Gen.,  for  re- 
spondent. 

PIGOTT.  J.  (after  stating  the  facts).  By 
this  appeal  the  question  Is  presented  wheth- 
er the  board  of  county  commissioners  pos- 
sesses the  power  to  determine,  within  the 
maximum  limits  prescribed  by  law,  the  num- 
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ber  and  oompensatloD  of  deputies  tdlowed 
the  iherlff.  If  the  board  has  rach  power, 
the  Judgment  of  the  trial  court  wai  right 
We  Bhall  briefly  r«Tlew  the  legislation  upon 
the  subject. 

The  First  teglBlatlTe  assembly  of  the  ter- 
ritory of  Montana,  by  section  4  of  article 
4  of  an  act  approved  Febrnary  &,  1885,  enti- 
tled "An  act  relating  to  conntles  and  connty 
officers,"  provided:  "Each  sheriff  may  ap- 
point snch  and  so  many  deputies  as  be  may 
think  proper,  for  whose  ofHclal  acts,  and 
those  of  his  nndersherlff,  be  shall  be  respon- 
sible; and  may  revoke  such  appointments 
at  his  pleasure;  and  persons  may  also  be 
deputized  by  such  sheriff  or  nndersherlff,  In 
writing,  to  do  particular  acts;  and  the  sher- 
iff and  his  sureties  shall  be  responsible  on 
bis  official  bond,  for  the  default  or  miscon- 
dnct  of  his  nndersherlff  and  deputtes."  Ban- 
nack  St  p.  KIO.  'X'hls  section  was  contln- 
ned  In  force  by  the  sncceeding  leglslatnres 
antn  the  act  of  March  1%  1886  (Laws  1865. 
p.  63),  went  Into  effect  From  the  act  of 
February  9,  1866,  to  that  of  March  12,  18H6, 
the  sheriff  was  compensatRd  by  fees,  and 
not  by  salary,  and  his  deputies  received  noth- 
ing from  the  connty.  The  act  of  March  6, 
1891,  was  entitled  "An  act  concerning  com- 
pensation of  connty,  district  and  township 
officers,"  and  provided,  among  other  things, 
that  all  fees,  costs,  and  other  perquisites,  ex- 
cept mileage  and  board  of  prisoners,  of  Qie 
sheriff,  should  be  received  by  him  for  the 
sole  use  of  the  connty;  and,  in  lien  of  the 
fees  to  which  he  had  been  theretoAire  enti- 
tled, be  was  allowed  a  salary,  the  salary  be- 
ing fixed  by  the  class  in  which  be  belonged. 
There  were  three  classes,  consisting,  respect- 
ively, of  sheriffs  of  counties  whose  assessed 
valuation  was  f8,000.000  or  over,  of  sher- 
iffs of  counties  whose  assessed  valnatlon 
was  $4,000,000  and  less  than  $8,000,000,  and 
of  sheriffs  of  conntfes  whose  assessed  valua- 
tion was  less  than  94,000,000;  Section  4 
provided  and  limited  the  maxlmam  annnal 
compensation  which  should  be  allowed  to 
any  deputy  sheriff,  and  declared:  "The  nnm- 
ber  of  deputies  and  their  compensation 
allowed  to  county  officers  within  the  maxl- 
mnm  limits  named  In  this  act  shall  be  deter^ 
mined  by  the  board  of  county  commlsBion- 
ers."  All  acts  inconsistent  with  the  provi- 
sions of  that  act  were  expressly  repealed. 
On  March  2,  1893,  sections  8  and  4  of  the  act 
of  1891  were  amended  In  particulars  not  ma- 
terial to  this  case,  but  the  power  conferred 
upon  the  board  of  commissioners  was  again 
expressed;  and  upon  March  9,  1898,  sec- 
tion 4  of  the  act  of  1891  was  again  amended, 
in  a  matter  not  pertinent  to  the  subject  be- 
fore na,  the  authority  of  the  board  of  com- 
misaioners  to  determine  the  namber  of  dep- 
uties and  tbelr  compensation  being  again  de> 
dared. 

The  Political  Code  was  acted  upon  by  the 
legislature  aa  It  bad  been  reported  by  the 
QOda  commiaalon  In  188B.   It  was  passed  la 


the  form  reported,  and  as  a  whole,  and  was 
approved  February  26, 1896.  Among  Its  sec- 
tions were  the  following: 

"Sec.  Slw.  The  county  officers  are  entitled 
to  receive  as  annual  compensation,  or  sal- 
ary, for  services,  according  to  the  followii^ 
classification,  to  wit:  First  class.  •  •  • 
Sheriff,  four  ttiousand  dollars.  •  •  •  Sec- 
ond class.  •  •  •  Sheriff,  three  thousand 
dollars.  •  •  •  Third  class.  •  •  •  Sher- 
iff, twenty-seven  bnndred  dollars.  •  • 

"Sec.  8136.  If  at  any  time  In  the  judgment 
of  the  board  of  county  commissioners,  the 
salary  of  any  county  officer  provided  In  tbls 
fdiapter  Is  Inadequate  for  the  services  re- 
quired of  him,  and  he  Is  unable  to  perform 
the  duties  of  the  office,  the  board  may  allow 
such  officer  a  deputy  or  such  number  of  dep- 
uties aa  In  Ita  judgment  may  be  required  to 
do  the  business  and  perform  the  duties  of 
tibe  office.  In  connection  with  the  principal, 
tor  such  time  as  may  be  necessary,  and  at  a 
salary  not  exceeding  the  amount  stated  In 
the  next  preceding  section,  subject  to  the 
qualifications  prMcrtbed  In  the  foUovliv 
sections. 

"Sec.  8137.  *  *  •  The  sheriff  In  each  of 
the  conntleB  most  appoint  eae  nndersherlff  as 
provided  In  section  2962  ot  this  Oode,  and  such 
appolntmesit  may  be  made  without  the  consent 
of  the  board  of  comity  commlssicmers,  llie 
whole  number  of  duties  allowed  the  sheriff 
In  addition  to  the  nndersherlff,  must  not  ex- 
ceed in  counties  of  the  first  class  where  there 
are  more  than  one  judge  of  the  district  court 
four,  otherwise  three;  In  counties  of  the  sec- 
ond class  not  to  exceed  two,  and  In  counties  of 
tiie  tiilrd  class  not  to  exceed  one.  The  sheriff, 
undersherlff  or  one  of  the  deputies  mot  act 
as  Jailer." 

"Sec  8180.  The  number  of  deputies  allow- 
ed to  coun^  offlcers  and  their  compensation 
must  be  determined  by  the  board  <^  county 
commlsdoners,  within  the  maximum  limits 
prescribed  In  this  chapter,  and  no  deputy  must 
be  allowed  to  a  county  officer  unless  the  actual 
necessities  of  the  <^ce  require  It  The  sal- 
aries must  be  allowed  and  paid  quarterly  npmi 
the  crder  of  the  board  of  county  commiaslonori 
and  paid  out  of  the  cmitingent  fund." 

In  the  Political  Code,  as  officially  published, 
are  the  f<dlowlng  sections,  which  are  also  orig- 
inal Code  provisions,  the  nnmberlng  liavlng 
been  changed  In  compilation: 

"Sec  801.  AU  assistants,  deputies,  and  other 
subordinate  officers,  whose  appointments  are 
not  otherwise  provided  for,  must  be  a^iolnted 
by  the  officer  or  body  to  whom  th^  are  re- 
q)ectivdy  subordinate. 

"Sec.  992.  When  the  number  of  sudb  depu- 
ties or  subordinate  officers  Is  not  fixed  by  law. 
It  is  limited  only  by  the  discretion  of  the  ap- 
pointing power." 

"Sec  4318.  Bvery  comi^  and  township  ot- 
flo«r,  except  connty  commissioner  and  Justice 
of  the  peace,  may  appolot  as  many  deputies  aa 
may  be  necessary  for  the  faithful  and  prompt 
dtBcharge  of  tha  duties  of  bit  office  bat  no 
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eony)enBatloii  or  aalarj-  nuut  be  allowed  an; 
deputy  except  u  provided  in  this  Code. 

"Sec  4319.  Tbe  appointment  of  deputies 
clerks  and  subordinate  offlcen  of  counties,  dis- 
tricts and  townships  must  be  made  In  writing 
and  filed  in  tbe  office  of  the  county  clerk." 

"Sec.  4382.  The  sheriff  must,  as  soon  aa  may 
be  after  he  enterg  upon  the  duties  of  his  of- 
fice, appoint  some  person  nndersberlff  to  hold 
during  the  pleasure  of  the  shwifF.  Such  un- 
dersherlff  has  the  same  powers  and  duties  as 
a  deputy  sheriff." 

Tbe  act  of  March  1&,  1885  (sections  6181. 
5184,  and  5186),  proTldea  that  all  acts  of  the 
Third  and  Fourth  sessions  of  the  assemldy 
(1881  and  1883)  shall  be  and  remain  In  full 
fwoe  and  effect  tn  like  manner  as  If  enacted 
aftec  the  adoption  of  the  Code;  and  that  tf  any 
acts  OT  parts  of  acts  enumerated  are  tn  coo- 
fllct  with,  or  are  Inconsistent  with,  any  of  the 
prorlslons  of  the  Oode,  the  acts  or  parts  of  acts 
so  enumerated  (tbe  acta  of  Mardi  2  and  9, 
1888,  being  among  them)  an  to  be  considered 
and  construed  as  amendments  to  the  Code,  "it 
being  Intended  hereby  that  all  of  the  acts  or 
parts  of  acts  herein  enumerated  shall  be  the 
law  of  the  state  of  Montana,  upon  the  req;>ee- 
tWe  subjects,  so  far  as  they  are  inconsistent: 
with  the  said  Codes,  or  any  of  them,  except  as 
herein  proTided";  and  declares  the  acts  of 
March  2  and  9,  1898,  to  be  hi  full  force  and 
effect,  except  as  In  the  Code  otherwise  provld* 
ed.  The  act  of  March  18,  1895.  further  de- 
<dares: 

"See.  5185.  That  If  any  of  the  acta  or  parts 

of  acts  herein  enum^ted  (those  of  March  2 
and  9,  1883,  being  among  them)  are  in  con- 
flict with,  or  are  Inconsistent  with,  any  act  or 
acta  passed  by  the  Fourth  l^slatire  assembly 
of  tbe  state  of  Montana,  the  acts  or  parts  of 
acta  passed  by  the  Fourth  leglslattre  assembly 
shall  be  considered  and  construed  as  repealing 
such  acts  or  parts  of  acts  herein  enumerated." 

TtM  act  of  March  IS,  1886  (section  4328), 
dasslfled  the  oounties  according  to  assessed 
TSluatlon,  there  l>elng  eight  classes. 

Upon  March  19,  1885,  "Ad  act  to  amend  sec- 
tions 8133,  3135,  3137,  3188  and  8139,  and  to 
repeal  section  3136.  of  tbe  P<dltlcal  Oode,"  was 
approved,  and  appears  In  the  Code  as  sections 
4584.  4696,  4597,  4602,  and  4603.  Section  4694 
fixes  tbe  salary  of  the  sheriff  according  to  tbe 
class  in  which  he  l)elongs.  Section  4696  pro- 
vides the  maximum  annual  compensation  al- 
lowed to  deputies  of  officers  of  the  various 
classes,  the  deputy  sheriff  In  counties  of  the 
seventh  class  not  to  receive  more  than  (1,000. 
Sections  4697  and  4603  are  as  follows: 

"Sec  4597.  •  •  •  Hie  whole  number  of 
deputies  allowed  the  sheriff  Is  one  undersher- 
Iff,  and  In  addition  not  to  exceed  the  following 
number  of  deputies:  In  counties  of  the  first 
and  second  classes,  six;  in  counties  of  the 
third  and  fourth  classes,  four;  In  counties  of 
the  fifth  and  sixth  dosses,  three;  In  counties 
of  the  seventh  and  eighth  classes,  one.  The 
ibwlff,  undersherU^  or  <nie  of  the  duties, 
most  act  aa  JaUv:  provided,  that  the  board 


of  county  commissi  on  era  may  allow  Jallen 
when  In  their  Judgment  the  same  are  neces- 
sary, and  when  so  allowed.  Jailers  must  not 
be  paid  to  exceed  twelve  hnndred  OoUan  per 

annum.** 

"Sec  4603.  The  number  of  deputies  allowed 
to  county  officers  and  their  cMnpensatlon  must 
not  exceed  the  maximum  limits  pre^n-lbed  In 
this  chapter.  The  officers  entitled  to  deputies 
must  within  thirty  days  after  this  Code  takes 
effect  ffie  a  certificate  <ft  a{^lntment  of  the 
deputies  in  their  office  with  the  county  derk. 
The  salaries  must  t>e  allowed  and  paid  monthly 
upon  the  orda  of  the  board  of  county  commls- 
■toaars  and  paid  out  of  the  contingent  fund." 

CounBel  for  appellant  make  an  able  argu- 
mmU  contending  that  the  act  of  March  Id, 
1896,  which  amended  sections  3133,  8136,  S137. 
8138,  and  8138,  and  repealed  section  3136,  ot 
the  Code  aa  originally  adopted,  and  now  ap- 
pearing as  sections  46»4,  4606.  4687,  4602. 
and  4603,  conflicts  and  Is  htconslstent  with  tbe 
act  of  March  8, 1893,  and  operates  aa  a  rtveal 
thereof;  that  even  if  there  be  not  a  conflict 
between  the  act  of  March  18,  1889.  and  that 
of  March  8,  1808,  the  act  of  later  date  revised 
the  whole  subject-mattv  of  the  other,  and 
ought  to  be  taken  as  a  repeal. 

An  examination  of  the  course  ut  tegislattan 
with  reference  to  the  compensation  of  the  sheriff 
and  his  d^uUes  Impels  us  to  the  condusltm  that 
the  people  entertained  no  objection  to  the  ap- 
pointment by  the  sheriff  of  as  many  deputies  as 
he  dralred,  so  long  as  the  result  of  the  exercise 
of  such  power  In  no  wise  entailed  expense  to 
the  peoide;  In  other  words,  the  territory,  and 
afterwards  the  state,  granted  permlssloD  to 
that  officer  to  at^lnt  and  employ,  and  him- 
self pay,  such  number  of  deputies  as  he  ml^t 
wish.  From  1866  until  1885  neither  the  terri- 
tory or  state,  nor  any  county  within  It.  could 
be  charged  with  the  salary  or  compensation 
of  a  deputy  sheriff.  During  that  thne  the 
deputy  looked  to  his  principal,  and  the  rate 
and  amount  of  wages  or  compensation  for  his 
services,  as  well  as  the  time  and  manner  of 
paying  It.  were  matters  of  private  agreement 
between  the  parties,  and  In  no  wise  concerned 
the  public  Whether  the  sheriff  had  one  d^ 
uty,  or  fifty,  or  any  othc  number  of  d^nties, 
was,  from  a  financial  point  of  view.  Immate- 
rial to  the  public  But  the  act  of  March  12, 
1886,  entltied  "An  act  limiting  the  compensa- 
tion of  certain  officers  herein  named"  (Laws 
1885,  p.  62),  wcrked  a  radical  change.  It  re- 
pealed aH  former  statutf^  by  vhldx  the  sher- 
iff had  been  entitied  to  fees,  and  provided  sal- 
aries for  blm  and  his  subordinate  officers,  to 
be  paid  by  the  county.  If  there  ever  existed 
any  statute  prior  thereto  permitting  salaries  ot 
deputy  sheriffs  to  be  a  public  charge,  we  have 
not  been  able  to  discover  It  It  repealed  the 
act  of  February  9,  1865,  In  force  for  20  years, 
authorizing  the  sheriff  to  appoint  as  many 
deputies  as  he  might  think  proper.  It  con- 
ferred upon  tbe  board  of  county  commlasloD- 
m  the  exdiurive  powa  of  determining  wlth- 
iB  the  bounds,  fixed  by  the  act,  tbe  anmbez 
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and  compensation  of  depntle*.  The  people 
were  now  ctmccmed  wttb  the  matter  of  sncfi 
appointments.  Tbeir  Interests  were  hivolred, 
for  tbe  burden  of  paTloff  d^atles  had  been 
cast  upon  the  conntlee.  Be  the  reason  what 
it  mi^,  the  asncmWy  aaw  fit  to  take  from  the 
sheriff  (he  power  to  appoint  as  masiy  deputies 
as  to  him  se^ed  pn^Mr,  and  to  lodge  the  pow- 
er of  determiidng  their  nomber  wittiln  the  lim- 
its permitted  by  law  with  tbe  goTembi^  body 
of  flu  county.  Tbe  acts  of  1801  and  1889 
contixEiMd  that  power  in  the  board  of  commls^ 
slonetB.  So  tbe  law  was  on  Febmsxy  20, 
188B,  When  the  Political  Code  in  Its  original 
fbrm  was  approved.  Beferrlns  to  sections 
31S6  to  818D  of  that  Oode,  as  otlglnaUy  adopt* 
ed,  It  Is  dear  that  the  board  of  connty  com- 
mlssionera  was  sttU  clothed  with  the  power  of 
detemdnlBg  ibe  mmber'  of  deputies  and  Ibeir 
eompensatloa  Section  4818  of  the  Oode,  as 
flnaUy  adopted,  providing  that  tbe  sheriff 
might  anK^t  as  many  deputies  u  were  nee> 
essaiy  for  tbe  dtsehaige  of  tbe  duties  of  hte 
office,  bat  tliat  no  compenebitloa  or  salary  nrasC 
be  allowed  any  depn^  enept  u  In  tbe  Oode 
ivovided,  was  IneoE^ent  with  the  act  of 
1883,  GOidierring  nptm  tbe  board  anthori^  to 
detnmliie  the  namber  and  cmnitensatlon  of 
deputies;  and,  vlrtae  of  sections  6181,  B184, 
and  6186  (Act  March  18,  189S),  tbe  act  of 
1603  controlled  and  beceme  law  bo  far  as  tn 
comfllet  with  tbe  Code  prorlslGnB.  It  amend' 
ed  section  4818,  which  was  an  original  Oode 
provision,  so  as  to  conform  to  its  prorMons. 

Up  to  Ibis  point,  certainly,  doabt  wlD  not 
exist  to  napect  of  tbe  want  (tf  power  In  tbe 
sheriff  to  appcdnt  as  many  deputies  as  he  may 
deem  proper.  We  have  now  reached  the  act 
of  March  19,  1896,  amending  sections  3183, 
&13B,  8137,  and  31S9,  and  repeiding  section 
S18&  If  the  act  of  Ktareh  »,  1898,  Is  in  con- 
flict wUb  that  of  March  18,  ISBS,  Ibe  latter 
act  repeals  so  mndi  of  tbe  former  as  conflicts. 
Section  6185,  supra.  By  the  provisions  of  ttie 
act  of  March  19,  1805,  sherlffe,  nndersberlffB, 
and  depntles  are  entttled  to  certain  salaries, 
fixed  by  tbe  daas  of  coanty  in  wbldk  ^ey  re- 
t^ectlTely  serve.  The  number  of  dasses  Is 
d^t  Under  the  act  of  1888  there  were  Oree 
classes,  and  the  salaries  were  somewhat  dif- 
ferent There  being  a  coitfllct,  the  act  of 
188S  repealed  the  act  of  1683  to  these  partica- 
lars.  It  further  provides  that  Ibe  whole  num- 
ber <st  deputlBs  aDowed  the  sheriff,  In  adUtlon 
to  tbe  undenberiff,  la  not  to  exceed  one  in 
counties  of  the  seventh  daas,  and  that  the 
board  may  allow  jailers  when.  In  Its  Judgment, 
the  same  are  necessary;  that  the  number  of 
deputies  and  their  compensation  must  not  ex- 
ceed the  maximum  limits  prescribed;  that, 
within  30  days  after  the  Code  takes  effect,  the 
sheriff  entitled  to  deputies  must  file  a  certifi- 
cate of  appctotment  In  the  office  of  the  county 
clerk;  and  that  the  salaries  must  be  aDowed 
and  paid  mcmthly  iq>on  order  of  the  board. 
We  are  clearly  of  the  opinion  that  there  Is 
nothing  in  this  act  of  Mardi,  1895,  so  Incon- 
riBtent  with  the  act  of  March  8,  1888,  as  to 


repeal  that  part  of  said  act  conferring  author- 
ity on  the  board  to  determine  the  number  ol 
deputies.  "Repeals  by  Implication  are  not  to.- 
vored,  and  tbere  Is  certainly  much  room  for 
both  of  these  statntes  to  operate  without  con- 
flict" BrowB  T.  McCormlck,  38  Mich.  215. 
Xf  it  be  possible  to  reoondle  two  acts,  tbere 
wQl  be  no  repeat  by  ImpUcatloD.  McGool  r. 
SmHh,  1  Black,  458.  Mr.  Sntberland.  In  sec- 
tion 1S2  of  Ms  Talnable  treatise  <ni  Statutory 
Construction,  declares  tbe  rule:  "It  Is  not 
enough  to  Justify  tbe  Inference  of  repeal  that 
the  later  law  to  different  It  must  be  con- 
trary to  the  prior  law.  It  is  not  sufficient 
that  tbe  sobseqaent  statute  covers  some  or 
«T&x  all  toe  easea  j^vlded  for  by  the  former^ 
for  It  may  be  merdy  affirmative,  accumula- 
tive, or  auxiliary.  Thoe  must  be  posKtve  re- 
pugnancy, and  even  then  tbe  old  law  Is  re- 
pealed implication  only  to  tin  extent  of  the 
repugnancy.  If,  by  fiUr  and  reaeonaUe  Inter, 
{vetatlon,  acts  which  are  seembigly  Incom- 
patlUe  or  contradictory  mi^  be  enforced  and 
made  to  i^iato  In  banuouy  and  without  ath 
surdity,  both  win  be  ivbdd,  and  tiie  later  one 
will  net  be  regarded  as  repealing  the  others  by 
construction  or  intendment  As  laws  are  IHC- 
sumed  to  be  passed  with  ddlberatlcm  and  wltb 
a  full  knowledge  of  all  existing  ones  on  the 
same  subject,  it  Is  bat  reasonable  to  condude 
that  the  le^fdature,  to  pualng  a  statute,  did 
not  Intend  to  biterf^  with  ateogate  any 
former  law  relating  to  the  same  matter,  unless 
the  repugnancy  between  the  two  is  Irrecou- 
cOabla"  Se^  also,  Ooi^<m  v.  Railway  Co., 
17  Mont.  481*  48  Pac.  629;  State  T.  Rotwltt, 

17  Mont.  41.  41  Pac.  1004;  Orosby  r.  Pateb, 

18  Oal.  488:  Gaston  r.  Merriam,  33  Minn.  285, 
22  N.  W.  014;  KHgore  v.  Com.,  84  Pa.  St  49B. 

AppeUant  asks  why,  if  the  act  of  iSB&  was 
totended  to  remato  law,  tbe  act  of  March  19, 
1805,  repealed  section  8186  and  amended  sec- 
tion 3188.  Tbe  axunret  seenn  apparent.  Sec- 
tion 8136  differed  somewhat  from  either  sec- 
tion 8138  or  the  act  of  1803,  by  autborlzlng 
the  board  of  commissioners  to  allow  deputies 
vAen  two  conditions  concurred,  namdy,  In- 
adequacy of  salary  of  the  principal  officer  for 
tbe  servicea  required  of  htm,  and  bts  inability 
to  perform  the  duties  of  the  office.  Tbe  pur- 
pose of  tbe  le^slature  In  repealing  section 
3136  was  to  prune  tbe  Oode  of  this  section, 
which  was  not  in  harmony  wltii  that  portion 
of  the  act  of  1883  upon  tlie  subject;  and.  In 
order  to  di^cumber  the  Oode  of  a  redundancy 
or  repetition,  section  3138,  tbe  subject-matter 
of  which  was  substantially  embraced  in  the 
act  of  1893,  was  amended  by  omitting  those 
provisions  already  Incorporated;  and,  as  we 
think,  a  reading  of  section  4603.  which  la  sec- 
tion 3186  as  amended,  discloses  that  intent 
Tbe  direction  contained  to  section  4603,  re- 
quiring officers  entitled  to  depntles  to  file  a 
certiflcate  of  tiielr  ai^lntment  within  30  days 
after  the  taking  effect  of  the  Code,  Is  cited  as 
conclusive  proof  of  the  intent  of  tiie  legisla- 
ture to  permit  the  sheriff  to  aiqpolnt  such  num- 
ber of  deputies  as  be  may  tUnk  proper.  But 
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to  n  It  ueini  that  the  nctlon  k  art  snuap- 
Uble  of  mch  Inference.  Then  !•  nothing 
therein  which  deprires  the  board  of  the  t^ht 
conferred  tqr  the  law  of  1888  t»  fix,  to  redaee, 
and.  Indeed*  to  ordar  an  Increaae  <^  the  nam* 
ber  of  depntlee.  The  validity  or  efflcacy  of 
the  appointments  depmded  upon  the  oondWon 
subsequent,  to  wit,  the  anKoral  of  the  board, 
unless  the  determination  ^  the  number  to  be 
allowed  preceded  the  qipolntments  or  was 
eimultaneoua  with  It 

Argument  Is  also  advanced  that  by  the 
word  "must,**  used  In  the  last  puagraph  of 
section  46(3,  the  board  Is  shorn  of  any  dis- 
cretion It  might  otherwise  have  In  making 
payment  of  the  salary  of  a  deputy,  provid- 
ing the  <^cer  has  kept  within  the  maximum 
limits  In  T"gk^"g  the  appolntmenta.  Mot  so. 
Iba  last  paragraph  of  section  4  of  the  act  (tf 
1808  la  to  the  same  effect  Beading  the  rari- 
DOS  proTlalims  of  the  law  as  a  whole,  the  In- 
tent of  the  provision  la  manifest.  Its  ef- 
fect is  to  require  Hie  salaries  of  such  depu- 
ties  as  the  board  has  allowed  to  be  paid 
monthly. 

Much  argument  has  been  devoted  to  the 
meaning  of  the  word  "allowed,"  as  need  In 
sections  4667  and  460S;  appellant  contending 
that  it  la  employed  In  the  aeiue  of  a  power 
granted  to  the  sheriff  to  exercise  his  uncon- 
trolled discretion  In  making  appolntmenta 
within  the  maximum  limits.  We  think  oth- 
erwise. In  the  acu  of  1891  and  1808  the 
same  word  Is  used  to  express  tiie  exercise 
of  authority  or  discretion  by  the  board  of 
commissioners,  or  to  confide  to  the  board 
the  determination  of  the  number  and  com- 
pensation of  deputies  within  the  iwaTlmnm 
limits  permitted  by  law;  and  from  this,  as 
well  as  for  other  reasons  apparent  upon  con- 
sideration of  the  legislation  as  a  whole,  we 
iielieve  it  was  intended  to  receive  a  like  In- 
terpretation when  found  In  the  latw  act 

The  lost  paragraph  of  section  4602  t4  the 
Political  Code  (Act  March  19,  1895)  reads: 
"The  whole  number  of  deputies  allowed  the 
county  attorney  In  counties  of  the  first  and 
second  classes  mustnotexceed  one  chief  dep- 
uty and  one  deputy;  and  in  all  other  counties 
such  deputies  as  may  be  allowed  by  the 
board  of  county  commlMloners,  not  to  ex- 
ceed one  chief  deputy  and  one  deputy."  If 
(argues  appellant)  the  board  has  poww  to 
determine  the  number  of  deputies  the  vari- 
ous officers  shall  have,  why  the  necessity 
of  the  latter  danse?  We  are  not  required 
to  expound  this  statute.  It  la  aufflclent  to 
say  that  the  acts  of  March,  1891,  and  1893, 
make  no  provision  for  deputy  county  attor- 
neys. 

Bnt  H  la  urged  that,  even  tbough  there  be 
no  conflict  between  the  act  of  1893  and  that 
of  1896.  nevertheless  the  last  statute  revised 
the  whole  subject-matter  of  the  former,  and 
wIU  therefore  be  taken  as  a  repeal.  Snch  Is 
not  the  case.  We  adopt  the  language  of 
Mr.  Justice  Field  In  Patterson  v.  Tatum, 
8  Saw;.  164»  18  Fed.  Oas.  mi:  *'Bttt  the 


lnq>Ucation  tot  repeal]  cannot  arise  when 
the  revisory  statute  Itself  prescribes  its 
operatlou  upon  the  prwioos  act  When  that 
Is  done,  no  other  effect  can  be  given  to  the 
revisory  act  And  such  was  the  case  In  tlie 
revisory  act  of  lS4ft.  It  r^teals  such  provi- 
sions of  the  wiglnal  act  as  were  Inconsistent 
with  the  new  act;  none  other."  The  wlude 
subject-matter  of  the  act  of  1S9B  was  not  re- 
vised by  the  subsequent  statute.  Hie  latter 
did  not  Izeat  of  the  aupervlsory  power  of 
the  board  In  reapect  of  appointments,  Irat 
left  that  subject  to  be  covered  by  the  for- 
mer act  The  last  statute  upresaly  limited 
Its  opmtion  as  a  repeal  to  snch  pwUons  of 
the  earlier  act  as  conflicted  therewltiL  Any 
parts  of  the  former  statute  not  inconsistent 
wltii  the  latter  were  not  r^msled.  Lewis  v. 
Stout  22  Wis.  22S.  The  oplnUm  In  Proctor 
V.  Cascade  Oc  20  Mont  815.  BO  Pac.  1«17.  In 
no  wise  announces  a  rale  not  In  harmony 
with  the  one  here  laid  down.  The  lat«  act 
cannot  be  Intmded  as  a  revision  of  the  laws 
rdating  to  the  subjects  within  Its  purview, 
unless  It  be  a  complete  substitute  tor  the 
previous  statute,  and  contains  the  only  rale 
or  all  the  legislation  which  Is  Intended  to 
have  ^ect  with  regard  to  those  subjects. 
Suth.  St  Const  f  154. 

It  Is  thought  not  foreign  to  this  case  to 
observe  that  the  provlskma  of  the  Folltieal 
Oode  of  Calltomla  relating  to  sberUTs  and 
their  compensation  seem.  In  a  measure,  to 
have  been  the  modd  upon  which  our  Code 
pmvlslons  were  fashioned.  Many  of  the 
sections  are  Identical.  For  example,  sec- 
tion 4112  of  the  California  Political  Code  Is 
similar  to  section  4318  of  the  Montana  Oode, 
stqiTa;  bnt  in  Oallfornla  alt  d^uties  must 
be  paid  by  their  principals  out  of  their  aala- 
rles  (section  164,  Act  March  14,  1885,  **Coim- 
ty  Government  Ac^*)i  thus  rendering  It  a 
matter  of  no  consequence  to  the  county 
whether  or  not  the  officer  baa  deputies  in 
ercesB  of  his  needs. 

The  flnal  atteck  consists  of  a  suggestion 
that  the  act  of  1881,  as  amended  In  189S,  la 
void  as  to  that  part  which  confers  upon  the 
board  of  commiasloDers  the  power  of  deter- 
mining tbe  number  of  d^iuHes,  for  the  rea- 
son that  It  embraces  more  than  one  subject 
and  for  the  further  reason  tiiat  such  sub- 
ject Is  not  clearly  caressed  in  Its  title,  and 
is  therefore  within  tbe  inhibition  of  section 
23  of  article  6  of  the  constitution  of  the 
state.  The  objecte  of  requiring  the  subject 
to  be  expressed  In  the  titie  are  stated  by 
this  court  In  State  v.  Mltebell,  17  Mont  67. 
42  Pac.  100.  The  purinse  requiring  single- 
ness of  subject  is  "to  prevent  the  practice, 
which  was  common  in  all  legislative  bodies 
where  no  such  restriction  existed,  of  embra- 
cing In  the  same  bill  incongmons  matters, 
having  no  relation  to  each  other  or  to  the 
subject  specified  In  the  title,  by  which  meas- 
ures were  often  adopted  without  attracting 
atiention."  Suth.  St  Const  (  7&  "Sound 
policy  and  l^lslative  oonvenlaica  dictate  a 


Digitized  by  Google 


Wash.) 


STATE  T.  HUBBKU* 


1089 


Bbml  oonstractlon  of  the  title  and  tnbject- 
nurttOT  of  itatatea  to  maintain  tbdr  validity. 
Infiactton  of  UUa  conatltatlonal  clanae  must 
be  ^aln  and  obTloiu  to  be  recosnlied  a« 
fatal."  Id.  I  fiS:  HotchfclM  t.  Marlon,  13 
Uont  218,  2»  Fac.  821.  Here  ttae  snbjeet- 
tbe  eompenaatlDn  of  county,  district,  and 
towuddp  Dfflcn»-4a  aln^e;  and  "all  mat- 
ters vblch  are  naturally  and  reasonably 
ccmnected  vltb  It,  and  all  measures  whlcli 
will  or  may  fiuiUItate  the  accomplishment  of 
the  purpose  so  stated,  are  inwperly  included 
In  the  act,  and  are  germane  to  Itn  title. 
*  «  *  Whatever  the  scope  of  the  subject, 
It  comprehends,  not  only  Its  constituent 
parts,  but  Its  general  Incidents,  •  •  • 
and  everything  contributing  to  the  purpose 
the  title  egresses  or  necessarily  Implies.** 
Suth.  St  Const  I  92.  The  subject  of  the 
statute  under  consideration  la  cleaidy  ex- 
pressed In  the  title;  and  the  grant  of  power 
to  the  board  to  flx  the  number  and  com- 
pensation of  deputies,  who  act  only  by  vir- 
tue of  their  principals  and  in  their  names, 
and  dirongh  whom  the  principal  officers  may 
act;  contributes  to  the  purpose,  and  Is  but 
Incidental  to  the  subject,  eq^ressed  by  the 
title.  Tbe  act  Is  free  from  either  of  the  ob- 
jections made.  The  Judgment  of  the  district 
court  wUl  be  affirmed,  and  It  Is  so  ordered. 
Affirmed. 

PEIMBEBTON,  a  J.,  concurs.  HUNT,  J., 
not  sitting. 


(18  Wub.  481) 

LIN'DBB  T.  NEWafAN  et  sL 
{Supreme  Oonrt  of  WaHhiD^on.   Jan.  28, 1808.) 

AppBit— Rbtibtt— iNarrricrEST  Record. 

An  order  settitifr  aside  a  rordict  and  grant- 
\ng  a  new  trial,  which  recited  that  the  court 
erred  in  allowing  plaintiff  to  testify  as  to  trans- 
actions had  by  him  with,  and  statements  made 
to  him  by,  defetidant'a  intestate,  will  not  be  re- 
rlewed,  where  no  statement  of  facts  or  bill  of 
exceptions  emlxidying  tbe  eridence  have  beoi 
vnt  to  the  ^^ellate  court 

Appeal  from  superior  court  Spokane  coun- 
ty; WilllBm  B.  Bichardeon,  Judge. 

Action  by  J.  B.  Llnder  against  Isaac  New- 
man, as  administrator  of  the  estate  of  Sam- 
uel Newman,  deceased,  and  othera.  From 
an  order  setting  aside  a  verdict  In  his  favor, 
and  granting  a  new  trial,  plaintiff  appeals. 
Affirmed. 

James  E.  Fenton.  for  appellant  Uonnt  ft 
Merritt  for  ref^nd^its. 

PER  CURIAM.  Appellant  sued  the  ad- 
ministrator of  the  estate  of  Samuel  Newman 
et  aL  to  recover  for  money  loaned,  and  ob- 
tained a  verdict  In  his  favor.  Tbe  superior 
court  of  Spokane  county  set  aside  the  ver- 
dict, and  granted  a  new  trial.  This  appeal 
is  from  that  order.  The  order  appealed 
from  recites  •  •  that  this  court  erred 
hi  allowing  the  above-named  plaintiff,  in 
the  trial  of  said  cause;  to  testify  In  bli  own 


behalf  as  te  transactloDS  bad  by  him  with, 

and  as  to  atatementa  made  to  him  by,  the 
said  Samud  Newman,  deceased."  No  state- 
ments of  facts  or  bill  of  exertions  embody- 
ing the  evld«ice  has  been  sent  to  this  court, 
and  we  are  unable  to  say  that  tbe  order 
granting  a  new  trial  was  erroneoua.  Af- 
firmed. 


as  Waah.  483) 

STATE  T.  HUB  BELL. 
(Supreme  Coart  of  WashioKton.  Jan.  28,  1896.) 
CaiMiMAL  liAw— Acquittal  oh  Motiqh— ArruL 

BT  STITB— OlTOB  IX  JbOPARDT. 

1.  Under  Laws  1898,  p.  120,  |  1,  snbd.  7 
(Balllnger's  Code,  S  eGOO),  providing  that  an 
appeal  shall  not  be  allowed  to  the  state,  in  any 
criminal  action,  except  when  the  error  com- 

{ilained  of  Is  in  setting  aside  the  indictment  or 
Dformatjon.  or  in  arresting  the  judgment  on 
the  ground  that  the  facts  stated  in  the  indict* 
ment  or  information  do  not  constitnte  a  crimes 
or  is  some  other  material  error  in  law  not  af- 
fecting the  acquittal  on  the  merits,  tbe  state 
cannot  appeal  from  an  order  granting  a  nuition, 
on  the  wnteludon  <tf  tiie  state's  case,  to  dis* 
charge  the  Jurv,  and  release  defendant,  on  the 
ground  that  tiie  evidence  was  insnfflcient  to 
warrant  the  submission  thereof  to  the  jury,  aa 
sach  order  conatitated  an  acquittal  on  the 
merits. 

Z  Defendant  was  once  In  jeopardy,  where  tbe 
Information  sufficiently  charged  the  crime,  a 
lawful  Jury  bad  been  impaneled  and  awom,  the 
court  had  Joriadiction^  and  bis  acquittal  was  on 
the  merits  as  detmnined  by  the  court  on  mo- 
tion for  his  discharge  after  the  conclnsion  of  the 
state's  case. 

Appeal  from  superior  court  Spokane  coun- 
ty; Leander  H.  Pratber,  Judge. 

H.  O.  Hubbell  was  charged  with  the  crime 
of  grand  larceny,  and  placed  on  trial  on  his 
plea  of  not  guilty.  From  an  order  dischar- 
ging defendant  on  tbe  conclusion  of  the 
state's  case,  for  Insuffideucy  of  evidence  to 
submit  to  the  Jury,  the  state  appealSL  IM^ 
missed. 

John  A.  Pierce,  Pros.  Atty.,  and  Harris 
Baldwin,  for  tbe  State.  James  L.  Crotty,  for 
respondent 

GORDON,  J.  The  respondent  was  char^ 
ged  in  an  information  filed  In  the  superior 
court  for  Spokane  county  with  the  crime  of 
grand  larceny.  To  this  diarge  ba  ideaded 
not  guilty,  and,  a  Jni7  having  been  impanel- 
ed and  sworn,  the  cause  proceeded  to  trial 
upon  the  evidence.  At  the  conclusion  of  the 
state's  case,  respondent's  counsel  moved  the 
court  to  discharge  the  Jury  from  further  con* 
sideratlon  of  the  case,  and  the  respondent 
from  custody,  on  the  ground  that  tilie  evi- 
dence upon  the  part  of  the  state  waa  Insnffi- 
cient  to  warrant  tbe  courtfs  submitting  the 
cause  to  the  Jury.  This  motion  waa  grant- 
ed, and  the  state  has  ^ipealed  ftom  that  or- 
der. Respondent  has  moved  this  court  to 
dismiss  the  appeal,  and  bases  tbe  motion 
upon  various  grounds,  among  others  that  tbe 
order  made  Is  not  appealable,  and  that  re- 
spondent baa  been  once  In  Jeopardy,  and 
cannot  again  be  tried  for  the  same  oflenack 
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We  ibtnt  the  motion  must  be  granted.  Snb- 
tflTl^n  7.  I  1.  Lawa  la03,  p.  120  <0ectlon 
0000.  BalUnger'a  Code),  la  aa  fDllowa:  "But 
an  appeal  ahaU  not  be  allowed  to  the  state 
In  any  criminal  action,  except  when  the  er- 
ror complained  of  la  In  setting  aside  the  In- 
dictment or  Information,  or  In  arresting  the 
Judgment  on  the  ground  that  the  facts  stated 
la  tibe  Indictment  or  Information  do  not  con- 
stitute a  crime,  or  Is  some  other  material 
error  In  lav  not  aftectlng  the  acquittal  of  a 
prisoner  on  the  merits."  The  ruling  here 
complained  of  does  not  go  to  the  sufHcIency 
of  the  Information  or  to  the  decision  of  a 
question  of  law,  but  to  the  correctness  of 
the  court's  eondnslon  as  to  the  facts  relied 
upon  for  a  conviction.  It  was  the  judgment 
of  the  court  upon  the  merits  of  the  case, 
and  constitutes,  we  think,  an  acquittal  on 
the  merits.  Ftom  8Uf!h  a  Judgment  the  state 
has  no  right  of  appeal.  The  Information 
sufficiently  charged  the  crime.  A  lawful  Ju- 
ry had  been  Impaneled  and  aworn.  The 
court  had  Jurisdiction.  The  acquittal  was 
upon  the  merits  of  the  case,  as  determined 
by  the  court  Under  such  circumstances, 
we  think  the  defendant  has  been  once  In 
Jeopardy.  Const.  Wash,  art  1,  I  9;  Const 
U.  S.  Amend,  art  B;  Cooley,  Const  Llm.  If 
S28,  827;  IT.  8.  Sanges,  144  U.  &  310,  U! 
Sup.  Ct  609.  Upon  the  oral  ailment  of  the 
cause,  counsel  for  the  state  was  disposed  to 
concede  that  the  respondent  could  not  again 
be  placed  upon  trIaJ  for  the  crime  charged 
against  him  In  thia  Information.  In  this 
view  we  concur,  and  the  motion  to  dismiss 
must  be  granted. 

SCOTT,  C.  J.,  and  DUNBAB,  ANDERS, 
and  BSAVIS,  JJ.,  concur. 


SMITH  T.  CULLEN  et  aL 
(Supreme  Court  of  Washington.    Doc.  30, 
1897.) 

AinOHltBNTS  rOR  CrkdITORS— AORKOWLSDOMINT 

—Bales  bt  Assioseb  os  Ckedit. 

1.  Where  a  creditor  lias  actiml  knowloilffe  of 
the  terms  of  an  assinnnifiit  for  tliP  benefit  of 
credttom.  and  tlic  nssiKnce  ia  in  posBeasion  of  oil 
the  property  assigned,  the  assiKiiinent  is  not 
void  becaniic  of  lack  of  acknowloilnnieut. 

2.  An  assijmmont  which  niitliorizes  sales  on 
credit  is  neTcrthplexs  valid,  aa,  when  tl>e  as- 
signee asNimes  ois  trnst,  it  bectMiies  subject  to 
the  jurisdiction  of  the  court. 

Appeal  from  superior  court,  Walla  Walla 
county;  William  H.  Upton,  Judge. 

Garnishment  by  I.  S.  Smith  against  W.  O. 
Cullen  and  Horace  McKenzle.  From  a 
JudgmCTt  dismissing  the  garnishment,  plain- 
tiff appeals.  Affirmed. 

Miles  Polndexter  and  C  M.  Rader,  tor  ap- 
t'dlnnt 

REAVIS,  J.  Ooettlnger,  npiu'llaiifs 
(Smith's)  predecessor  In  this  case,  comiiien- 
ecd  an  action  In  the  superior  court  of  Walla 


Walla  county,  December  27,  1895,  against 
Smith  St  Massam,  co-partners,  to  recover  ?6,- 
76S  upon  account  tar  merc^ndlse  aolA  and 
dellrered,  and  on  me  same  day  procured  a 
writ  of  garnishment  against  respondents,  as 
garnishee  defendants  In  the  action,  alleging 
that  they  held  goods  bdouf^ng  to  Smith  & 
Massam.  Bespondents  denied  that  tiiey 
had  In  their  possession  any  property  belong- 
ing to  BmlQi  ft  Massam.  On  Fetonary  26, 
1800,  final  Judgment  was  rendered  In  favor 
of  respondenta  as  garnishees,  dismissing  the 
garnishment  From  tbia  Judgment  I.  & 
Smith,  who  was  substituted  for  Goettlnger, 
appeals. 

It  appears  from  the  record  at  the  trial 
that  8.  W.  Smith  and  Bdward  F.  Maaaam 
were  co-partners,  doing  a  general  mercan- 
tile business  In  Walla  Walla,  and  that  on 
the  30th  day  of  December,  18U6,  tbey  «ecnt- 
ed  an  assignment  to  W.  O.  Cullen,  one  of 
the  respondents,  of  all  tiielr  co-partnership 
property  and  effects.  The  Instrument  re- 
cites that  the  firm  was  Indebted  to  various 
parties  In  divers  sums  of  money,  wbich  It 
was  unable  to  pay,  and  was  desirous  of  pro- 
viding for  the  payment  thereof  by  an  assign- 
ment of  all  the  co-partnership  property  and 
dTects,  to  the  end  that  the  creditors  of  the 
firm  should  be  paid  In  proportion  to  their 
respective  claims.  It  Is  recited  to  be  made 
in  trust  to  Cullen,  to  s^l  and  dispose  of  all 
the  property,  and  to  ooUeet  the  dioses  In  ac- 
tion, using  a  reaaonable  discretion  as  to  the 
times  and  modes  of  selling  and  disposing  of 
said  estate  as  reigiccts  making  sales  for  cash 
or  on  credit  at  public  auction  or  by  private 
contract  and  with  the  right  to  compound  for 
the  said  choses  In  action,  taking  a  part  for 
the  whole,  where  the  trustee  deemed  It  ex- 
pedleut  to  do  so;  and  then  provision  Is  made 
for  the  payment  of  the  proceeds  to  all  the 
creditors  of  the  firm  In  proportion  to  their 
respective  debts,  setting  out  the  names  and 
amounts  due  each  of  the  creditors  as  far  as 
practicable,  and  annexing  a  schedule  of  the 
same  thereto.  Cullen  then  accepted  the 
trust  under  the  assignment.  The  property 
asslgued  was  Immediately  delivered  to  Cnl- 
leu,  who  was  In  possession  of  the  same,  and 
bad  proceeded  in  the  administration  of  his 
trust,  and  a  considerable  number  of  the  cred- 
itors had  accepted  the  aaslgnmeot  when  the 
garnishment  was  Issued  in  t»ehalf  of  appel- 
lant. Cullen  was  not  a  creditor  of  the  firm 
of  8mlth  &  Massam.  The  appcUaut's  prcde- 
cpftsor.  Ooettlnger,  at  the  time  of  the  Issu- 
ance of  the  garnlRhment  knew  of  the  as- 
sl};itniout.  fliul  that  Cullen  was  In  the  posses- 
sion of  the  i>roperty,  claiming  the  same  un- 
der the  terms  of  the  assignment.  Appellant 
did  not  elect  or  agree  to  take  under  the  as- 
signment Appellant  maintains  that  the  as- 
signment wns  void  beoauso  it  was  not  ac- 
kiuiwlt'dgetl,  but  the  answer  to  that  is  that 
Ciilleu  wns  in  possession  of  all  the  property 
nsHlgned,  and  tiiat  the  appellant  had  actual 
kuowledge  of  the  assignment  and  Its  terms. 
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Appellant  also  conteBds  thst  the  aBSlgnnMiit 
was  rold  because  It  authorized  sales  on  cred- 
it, In  the  discretion  of  the  assignee.  It  may 
be  observed  that  when  the  trust  "was  as- 
sumed by  Onllm,  and  possession  taken  of 
the  proper^,  his  administration  of  the  tmst 
thereafter  was  under  the  jDrisdlctlon  of  the 
superior  court,  and  any  further  act  as  to 
the  assigned  property  was  in  the  custody  of 
the  law.  We  think  the  questions  presented 
here  w^e  completely  determined  in  the  case 
of  Shoe  Co.  T.  Adams,  6  Wash.  333, 32  Pac. 
92.  The  court  there  observed:  "But  the 
deed  of  assignment  simply  inaugurates  the 
proceedings,  and,  when  the  court  obtains  Ju- 
risdiction of  the  proceedings.  It  obtains  com- 
plete Jurisdiction.  Authority  and  control 
over  the  property  are  conferred  by  law  upon 
the  court.  The  insolvent  yields  to  the  Jorls- 
dlction  of  the  court  when  he  flies  hie  deed 
of  assignment  From  this  time  until  the 
final  settlement  of  the  estate  the  conrt  makes 
orders  concerning  the  control  and  distribu- 
tion of  the  property,  which  are  Judicial  In 
their  nntimw"    The  Judfmeat  !■  affirmed. 

SCOTX,  C.  J.,  and  DUNBAB,  GORDON, 
and  ANDEB8,  JJ.,  concur. 


fU  Wash.  4») 

GIBSON  V.  GIBSON  et  sL 
(Supreme  Court  of  Waahicgton.  Jan.  81, 1898.) 

fiOFPORT  OF    HlNOR  CSILDRS!*— AonON   BT  Dl- 
VOBGBD  WirB~-WHCN  UAIMtAlliaD— AP> 
rSAL— HAR1II.K8B  EhKOR. 

1.  A  divorced  wife  may  maintain  an  action 
against  her  former  husband  for  maintenance  of 
a  minor  diild  whose  custody  was  awarded  to 
her  In  the  action  for  divorce;  espedaUy  where 
neither  of  the  parties  had  any  p«^»at7  when 
the  divorce  was  granted. 

2.  Where  a  wife  was  granted  a  divorce  and 
awarded  the  custody  of  a  minor  child,  and  the 
parties  afterwards  lived  together,  the  husband 
was  not  harmed  by  a  decree  awarding  the  wife 
the  custody  of  the  same  child  in  another  action 
for  divorce  brought  by  the  wife,  supposing  they 
had  been  remarried,  though  the  court  found 
that  there  was  no  marriage. 

Appeal  from  superior  court,  Lincoln  coun- 
ty; C.  H.  Ne^  Judge. 

Action  by  Loueea  Oibaon  against  B.  O. 
Gibson,  J.  W.  Gibson,  and  others.  From  the 
decree,  defendant  B.  O.  Gibson  appeals. 
Affirmed. 

Myers  ft  Warren,  for  appellant  Davles 
ft  Holcomb  and  Caton,  Martin  ft  MeOomb, 

for  respondent 

DUNBAR,  J.  The  respondent  Louewi 
Gibson,  and  the  appellant  B.  O.  Gibson, 
were  lawfully  married  In  the  year  1880,  and 
they  have  one  child,  the  fruit  of  said  mar- 
riage, Bessie  O.  Gibson,  dow  11  years  of  age. 
On  the  leth  day  of  March,  1891,  the  respond- 
ent began  an  action  In  the  superior  court  of 
Garfield  county  against  the  appellant  for 
divorce  and  the  care,  custody,  and  control 
of  their  child,  Bessie  O.  Gibson.  On  the 
81  P.-06 


16th  day  of  the  June  f<^wing,  tbe  soperlor 
court  of  Garfield  oounty  rendered  a  decree 
In  said  canae,  In  which  the  plalntlCt,  Loneza 
Gibson,  was  awarded  a  divorce  and  the  care, 
custody,  and  guardianship  of  the  child,  Bes- 
sie Gibson.  In  1893  a  correspondence  began 
between  the  parties,  and  in  February,  1806, 
the  respondent  came  to  Lincoln  county,  to 
take  up  her  residence  with  the  defendant 
and  continued  to  live  with  him  until  shortly 
before  the  commencement  of  this  action. 
This  was  an  action  brought  by  the  respond- 
ent to  obtsin  a  decree  of  divorce  from  the 
appellant  for  the  care  and  custody  of  the 
child,  and  for  general  relief.  The  actlcAi 
was  brought  by  the  respondent  on  the  sup- 
position that  she  had  been  married  a  second 
time  to  the  appellant  The  petition  also 
asked  for  the  setting  aside  of  some  alleged 
fraudulent  transfers  by  the  appellant  The 
court  found  that  the  plaintiff  and  defendant 
were  not  husband  and  wife;  that  the  trans- 
fers were  not  fraudulently  made;  that  the 
defendant  had  treated  plaintiff  In  a  cruel. 
Inhuman  manner;  that  he  had  attempted  to 
strike  and  kill  her;  that  he  had  choked  her 
nntil  she  was  nearly  unconscious,  and  that 
he  had  scratched  her  face;  that  since  March 
24,  1897,  defendant  bad  failed  to  provide 
plaintiff  or  ber  daughter,  Bessie,  with  any 
provisions,  fuel,  or  clothing.  The  court  also 
found  that  the  defendant  was  not  a  proper 
person  to  have  the  care,  custody,  and  con- 
trol of  the  said  child,  and  that  plaintiff  was 
a  proper  person  to  have  the  care,  custody, 
and  control  of  said  child.  Bessie,  and  that 
the  defendant  Gibson  was  the  owner  of  a 
cwtaln  amount  of  property;  and,  as  conclu- 
sions of  law,  found  that  defendant  was  enti- 
tled to  a  decree  that  the  marriage  relation 
did  not  exist  between  plaintiff  and  defend- 
ant but  that  $150  was  a  reasonable  allow- 
ance for  the  support  of  the  child,  Bessie  O. 
Gibson,  and  the  defendant  B.  O.  Gibson  was 
amply  able  to  pay  such  sum  each  year;  and 
the  Judgment  followed  in  accordance  with 
the  conclusloiu  of  law.  From  such  Judg' 
ment  &n  appeal  is  brought  to  this  court 

It  is  contended  by  the  appellant  that  the 
court  was  without  Jurisdiction  in  this  case 
to  enter  any  Judgment  for  alimony;  that  it 
was  error  In  the  court  to  make  any  findings 
as  to  the  fitness  of  either  party  to  have  the 
care,  eustody,  and  control  of  the  child;  and 
that  having  found  there  was  no  marriage, 
the  court  had  no  authority  to  award  the  cus- 
tody of  the  child.  So  far  as  the  last  con- 
tention Is  concerned,  while  the  court  may 
not  have  had  Jurisdiction  to  make  this 
award,  it  appears  from  the  record  that  it 
was  the  same  award  that  had  been  made  by 
the  court  which  tried  the  divorce  case;  and, 
as  the  appellant  relies  upon  this  case  as  be- 
ing res  Judicata  of  the  whole  matter  In  ctm- 
troversy,  he  Is  In  no  wise  Injured  by  the 
order  of  the  court  In  this  case,  for  It  leaves 
the  custody  of  the  child  where  It  was  f«iiiid. 
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It  alBo  appears  from  tbe  record  ol  ttie  for- 
mer trial  that  It  was  found  by  the  court  In 
ihat  case  that  neither  of  the  parties.  Loneza 
Gibson  or  B.  O.  Glljeon,  had  any  pn^ert;^. 
The  pertinent  question,  and  the  one  questkm 
that  tHiUy  affects  appellant,  Is  the  right  of  the 
court  to  enter  a  Judgment  against  bim  for  the 
support  of  the  minor  child,  and  the  questhm 
resolves  Itself  into  this:  Can  a  divorced  wife 
bring  an  acUon  against  her  former  husband  for 
malnt«iance  for  a  minor  child  whose  custody 
has  been  awarded  to  h^?  Hie  wdinazy  rules 
In  relation  to  alimony  which  are  discussed 
largely  by  the  attran^  In  this  case  do  not  ap- 
ply  hi  an  action  for  the  maintenance  of  a  mi- 
nor child.  Thore  do  not  seem  to  have  been  a 
great  many  a4JndicatIons  on  this  partlcalar 
question,  and  the  courts  bave  differed  some- 
what In  their  Tiews;  hut  we  think  that  the 
w^ht  of  authority,  as  weD  as  the  better  rea- 
soning, sustains  the  view  that  this  action  for 
maintenance  <iht*  be  maintained,  and  any  oth- 
er dfflnands  In  the  petition  can  be  treated  sim- 
ply as  surplusage.  The  court  In  this  case 
had  Jurisdiction  of  t^e  subject-matter.  It  also 
had  Jurisdiction  of  the  parties.  The  mainte- 
nance of  minor  children  is  a  subject  that  is 
e^edolly  relegated  to  courts  of  Chancery,  and 
while  it  was  held  in  a  case  (dted  by  the  appel- 
lant, and  which  we  think  Is  the  most  perti- 
nent case  cited  hy  him  (viz.  Husband  t.  Hus- 
band. 07  Ind.  S83),  that  **the  awarding  to  the 
mother  of  the  custody  of  her  minor  chOd,  on 
decreeing  to  her  a  dlTorce  fnon  tbe  flitfaer,  de- 
prives hhn  of  all  right  to  the  swvices  of  the 
<£bXki,  and,  consequently,  treea  him  from  all 
liability  to  the  mother  for  the  care,  support, 
and  maintenance  of  the  child."  still  fbat  was 
an  action  for  debt  The  mother,  having  sup- 
ported tbe  child  for  a  given  length  of  time, 
afterwards  brought  the  acHoa  against  the  fft- 
ther  for  the  amount  expended.  There  did  not 
exist,  as  in  the  case  at  bar,  tbe  actual  neces- 
sity for  the  support  <rf  the  child.  However, 
we  think  that  the  case  was  not  righttnlly  Ob- 
elded.  It  was  decided  on  the  prhudple  that 
the  right  to  the  services  of  the  children  and 
tbe  obligation  to  maintain  them  go  together; 
and  that.  If  the  assignment  of  the  custody  to 
the  wif6  extends  to  depriving  tbe  father  of  his 
claim  to  theb:  services,  then  he  cannot  be  com- 
pelled to  wi«tn*ain  them.  But  this  court  has 
frequently  sustained  Judgments  where  the  cus- 
tody of  minor  children  has  been  awu-ded  to 
the  mother,  and  maintenance  adjudged  against 
tbe  father,  and  so  have  the  courts  of  nearly 
every  state  In  the  Union;  and,  whUe  there  Is 
no  wrong  In  asserting  the  I^al  principle  that 
the  ri^t  to  the  srarlces  of  the  children  and 
the  obligation  to  maintain  them  go  together 
ordinarily,  yet  tbe  decision  above  xAteA  loses 
sight  of  the  fact  that  the  right  to  their  serv- 
ices has  been  fwfelted  by  the  father  1^  rea- 
aaa  of  bis  proving  himself  reoeant  to  the  trust 
which  the  law  and  natural  duty  Impose  upon 
him.  It  violates  onr  sense  of  Justice  to  allow 
a  father  to  plead  his  own  wnng  as  an  excuse 
for  relieving  himself  from  an  obligation.  Pre- 


sumably the  custody  of  the  child  Is  taken  from 
him,  becanse  be  is  not  worthy  of  Its  care  and 
custody;  and  this  doctrine  in  ^ect  rdeoses 
from  an  obligation  tbe  unworthy  parent,  and 
imposes  an  additional  burden  upon  the  worUiy 
one.  It  seems,  however,  In  this  Inffiana  case, 
that  an  allowance  bad  been  made  to  the  wife; 
and  Uie  conrt  concluded  ^t  tbe  reason  that 
the  court  which  had  granted  Uie  decree  did  not 
rendM-  any  Judgment  toe  the  support  of  tbe 
child  was  on  account  of  the  aHowaoce  to  the 
plalntttf  of  the  sum  of  fl,600  by  way  ol  ali- 
mony. Tbe  conrt  says:  "The  actkm  for  di- 
vorce was  one  In  which  the  plaintiff  mlf^t, 
it  her  case  warranted  it.  and  idiould.  hare  6b- 
tamed  a  provision  fat  the  support  of  tbe  chOd; 
but,  having  taken  her  dea«e  for  dlvcnce,  wd 
the  custody  tbe  child  withont  ai^  ^ovU<hi 
for  its  support,  she  took,  upon  hersdf  tbe  bar- 
den  of  its  support  withont  s»Ai  ^orl^tHi,  and 
cannot  now  malntabi  an  action  tor  such  st^ 
port**  It  will  thus  be  sem  from  the  quota- 
tion that  this  reason  woidd  not  ai^dy  In  Uita 
cose,  fix-  the  findings  of  tlie  conrt  show  that, 
at  the  time  the  decree  of  divwce  was  granted, 
neither  of  the  parties  hod  any  ^x^oty;  con- 
sequently, it  would  have  been  Impossible  for 
the  respondent  to  have  obtained  this  ^bt  in 
that  action.  But  under  the  findings  ol  the 
court  the  conditions  and  circumstances  of  the 
parties  have  changed;  and  it  Is  a  well-«stal>- 
llshed  rule  of  law,  and,  we  think,  uncontra- 
dicted, that  the  maintenance  of  chUdren  is  a 
matter  which  the  court  can  adjudicate  at  dif- 
ferent times  dnrlBV  tiie  mlnori^  of  the  dilld. 
Mr.  Bishop,  in  liia  woA  on  Marriage  Divorce, 
and  aeration  (section  1223),  In  noticing  this 
question,  says:  "Bat  it  was  his  own  wrmg 
ttiat  deprived  Um  of  the  custody.  And  it  Is 
fundamental,  equally  in  our  law  and  In  nat- 
ural reaacm,  that  no  one  can  cast  off  an  oldlga- 
tlon  by  refuting  to  keep  it  or  any  duty  by  any 
evil  dohig.  Tbnvfore  a  better-reasoned  case 
holds  that  tbe  duty  of  support  'Is  not  to  be 
evaded  by  tbe  husband's  so  coiducting  him- 
self as  to  render  It  necessary  to  dissolve  the 
boi^  of  matrimony,  and  give  to  tbe  mother 
the  custody  and  care  <a  the  Infant  ofltapring. 
It  is  not  tiie  policy  of  tiie  law  to  deprive  chil- 
dren of  their  rights  on  account  <tf  tiie  dtasot- 
dons  of  their  pormts,  to  which  they  are  not 
parties,  or  to  enable  the  father  to  convert  Us 
own  misconduct  bito  a  shield  against  paroital 
liability.' "  And  in  Fretdngw  v.  FretxbiKar, 
45  Ohto  St  452,  15  N.  E.  471.  It  was  held  that 
"the  obligation  of  tbe  fbther  to  provide  rea- 
sonably for  tbe  support  of  bis  minor  child, 
until  the  latt«r  Is  in  a  condition  to  provide  for 
his  own  sui^rt,  is  not  impaired  by  a  decree 
which  divorces  the  wife  a  vinculo,  on  account 
of  the  husband's  misconduct  gives  to  her  the 
custody,  care,  and  nurture  of  the  child,  and 
allows  her  a  sum  ot  money  as  alimony,  but 
with  no  provision  for  the  child's  support  The 
mother  may  recover  a  reasonable  compensa- 
tion frmn  the  father,  tar  necessaries  furnished 
by  her  to  tbe  child  after  such  decree,  and  may 
maintain  an  original  action  for  such  compen- 
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MitloD  against  the  father,  In  a  court  other  tlian  | 
that  In  which  the  divorce  iraB  gninted."  It 
will  I>e  seen  that  thl8  ease  ^uarely  sustains 
the  judgment  for  maintenance  In  the  case  at 
bar.  In  fact,  the  case  at  bar  Is  stronger  than 
the  case  cited;  for  in  the  latter  the  wife  had 
been  allowed  a  sum  of  money  as  alimony,  btrt 
In  this  case  no  alimony  has  been  awarded.  In 
Courtrigbt  t.  Oourtrlght.  40  Mich.  033,  Thich 
was  an  action  broaght  for  divorce,  It  was  held 
that  "the  parental  duty  of  giving  personal  care 
and  protection  to  children  Is  distinct  from  the 
duty  to  support  them,"  and  that  "a  father  Is 
under  legal  obligation  to  provide  for  the  sup- 
IK>rt  of  bis  children,  even  if  they  r^naln  with 
their  mother  after  her  divorce;  and,  as  against 
the  public  and  the  chlldi-en,  he  cannot  escape 
the  duty."    The  Judgment  will  be  affirmed. 

SCOTT,  a  J.,  and  ANDBRS»  GORDON, 
and  BBAVIS.  JJ.,  concur. 


KIHKLAND  LAND  &  IMPROVEMENT  CO. 

v.  JONES  et  al. 
(Supreme  Court  of  Washington.   Jan.  3,  1898.) 

NoTBs—SuRBTT— Maker's  Bank  Deposit— Fail- 
URl  TO  Applt— Rrpusal  op  Partial  Pat- 
HRNT— Hakmlbss  Error. 
1,2  Hill's  Code,  i  758.  proriding  for  the 
trial  of  tbe  question  of  suretyship  where  more 
than  one  person  is  sued  on  a  contract,  docs 
not  apply  where  the  nrincipal  <m  the  note  sued 
on  is  not  before  the  court. 

2.  The  fact  that  a  bank  payee  assigned  tbe 
note,  when  the  maker  and  snrety  each  bad 
KiifQcient  fuods  on  depoBit  in  the  bank  to  dis- 
charge it.  can  be  of  uo  arail  to  the  surety  in  an 
action  by  the  indorsee  on  tbe  note. 

3.  The  payee  of  a  note  has  the  right  to  re- 
fuse to  accept  partial  payments  in  discharge 
of  the  liability  of  either  of  two  joint  makers. 

4.  Where  the  verdict  is  the  only  one  that 
could  be  permitted  to  stand,  uuder  the  evidence, 
error  in  granting  and  refusing  instructions  is 
harmless. 

Appeal  from  superior  court,  Snohomish 
county;  John  C.  Denney,  Judge. 

Action  by  the  Klrkland  Land  &  Improve- 
ment Company  against  William  A.  Jones  and 
anotlier.  Judgment  for  plaintiff,  and  de- 
fendant William  A.  Jones  appeals.  Af- 
firmed. 

Hastings  &  Stedman,  for  appellant.  Fran- 
els  H.  Brownell,  for  respondent 

GORDON,  J.  This  action  was  brought 
upon  two  promissory  notes  made  by  the  de- 
fendants, William  A.  Jwies  and  J.  P.  Hen- 
dricks, m  favor  of  the  Puget  Sound  National 
Bank  of  Seattle.  The  notes  were  for  f500 
each,  and  matured,  one  in  60,  and  one  in  90, 
days.  Upon  one  of  the  notes  the  sum  of 
$279.25  was  paid.  Some  time  after  their 
maturity  they  were  assigned  to  tbe  plain- 
tiff in  the  present  action.  The  defendants 
are  both  nonresidents  of  this  state,  and  a 
writ  of  garnishment  was  issued  in  the  ac- 
tion, and  served  upon  the  Puget  Sound  Na- 
tional Bank,  aa  garnishee.    The  amended 


answer  of  the  garnishee  set  forth  that,  at 
the  time  the  writ  was  served  upon  It,  It  had 
in  its  possession  and  under  its  control  the 
sum  of  $750  belonging  to  tbe  appellant, 
Jones.  Tbe  defendant  Hendricks  did  not 
appear  In  tbe  action.  Tbe  appellant,  Jones, 
did  appear,  and  answered.  For  a  first  af- 
firmative defense  to  one  of  the  notes  sued 
upon,  tbe  appellant  alleged  that  he  signed  It 
solely  as  surety  for  Hendricks,  and  that  he 
received  no  consideration  therefor;  and  he 
asked  that,  la  the  event  of  anything  being 
fonnd  due  upon  the  note,  the  property  of  his 
principal  should  be  first  exhausted  before 
resort  should  be  bad  to  his  proi>erty.  For  a 
second  affirmative  defense  to  the  same  note, 
he  alleged  that  it  was  payable  to  the  Puget 
Sound  National  Bank,  and  that  the  bank 
had  In  Its  possession  and  under  its  control 
funds  with  which  to  satisfy  and  pay  oft  the 
note,  which  funds  It  had  In  its  possession, 
to  the  credit  of  the  said  Hendricks,  on  the 
date  when  tbe  bank  pretended  to  assign  tbe 
note  to  the  plaintiff,  and  that  plaintiff  had 
notice  thereof.  For  an  affirmative  defense 
to  the  remaining  note,  the  appellant  alleged 
that,  at  tbe  date  of  the  assignment  thereof 
to  the  plaintiff,  the  bank  had  in  Its  posses- 
sion and  under  Its  control  sufficient  funds 
to  tbe  credit  of  the  appellant  for  the  pur- 
pose of  paying  tbe  note.  The  plaintiff  de- 
murred to  each  of  these  affirmative  de- 
feaises.  Ttie  demurrer  was  overruled,  and 
the  trial  resulted  In  a  verdict  and  judgment 
for  plaintiff  upon  each  of  the  notes,  and 
from  that  judgment  this  appeal  Is  taken. 

We  think  the  answer  of  tbe  api)enant  was 
wholly  insufficient  to  constitute  a  defense. 

1.  Considering  the  so-called  defenses  In 
their  order,  we  think  tbe  fact  that,  as  to  one 
of  tbe  notes,  appellant  was  a  surety,  merely, 
constituted  no  defense  to  the  action,  and 
did  not  entitle  tbe  defendant  to  the  relief 
which  be  sought.  Hendricks  was  not  serv- 
ed with  summons,  and  tbe  court  did  not  ac- 
quire jurisdiction  over  any  of  his  property. 
Neither  did  be  appear  In  the  action.  Sec- 
tion 758v  2  Hill's  Code,  does  not  apply  where 
tbe  court  has  no  jurisdiction  to  render  a 
judgment  against  tbe  principal.  In  other 
words,  that  section  applies  only  where  the 
parties  are  all  before  tbe  court,  and  the  fact 
of  one  of  the  defendants  being  surety  for 
the  other  can  be  determined  in  the  same  ac- 
tion, without  prejudice  or  delay  to  the  plain- 
tiff being  occasioned  thereby.  It  Is  true 
that  an  attachment  was  levied  upon  the  In- 
terest of  the  defendant  Hendricks  in  certain 
mining  properties,  but  It  also  satisfactorily 
appears  from  the  record  that  he  had  no  in- 
terest In  tbe  property  so  levied  upon  at  the 
date  thereof. 

2.  Nor  do  we  think  that  the  mere  fact  that 
the  bank,  at  the  time  wben  It  assigned  the 
note  to  the  plaintiff,  had  money  In  Its  hands 
to  the  credit  of  Hendricks,  can  avail  the  ap- 
pellant. Bank  V.  Hill,  76  Ind,  22.3:  Voas  v. 
Bank,  83  111.  589;  Bank  v.  Peek,  127  Mass. 
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296.  Tbe  money  deposltei!  to  Hendricks* 
credit  In  the  bank  was  his  portton  of  the 
proceeds  of  a  sale  of  certain  mining  claims, 
and  It  appears  that  the  same  was  deposited 
with  the  bank  by  the  purchaser.  Upon  the 
trial,  appellant  was  permitted  to  Introduce 
the  deposition  of  Hendricks.  As  a  part  of 
bis  deposition,  he  attached  what  purported 
to  be  a  copy  of  a  letter  by  him  mailed  to  the 
bank,  In  which  letter  he  gave  Instructions  as 
to  the  disposition  of  the  amount  of  his  de- 
posH  with  the  bank.  The  letter  Is  as  fol- 
lows: "I  am  in  receipt  of  notice  from  the 
U.  S.  land  office  of  the  favorable  termina- 
tion of  the  contest  of  A.  G.  Komeran,  Louis 
Bronson,  etc.,  against  J.  P.  Hendricks  and 
wife,  atfectlng  Monte  Crlsto  mining  claims. 
A  contract,  deed,  and  bond  has  been  been 
In  your  possession  since  April,  I  will 

ask  you  to  refer  to  the  provisions  of  tbe 
said  contract,  and  accept  payment,  if 
promptly  made,  as  therein  provided  In  said 
contract  You  are  anthorlsed  to  make  pay- 
ment as  follows:  First.  Pay  to  Puget  Sound 
National  Bank  the  amount  of  (461.05,  and 
Interest  from  October  9,  1803.  This  is  the 
balance  due  from  me  on  the  notes  of  Jones 
and  Hendricks.  Second.  Pay  to  J.  Oomp- 
ton,  commissioner,  Klrkland  Land  &  Im- 
provement Company,  fM.OO  on  the  delivery 
of  a  deed  to  lot  10,  block  186,  Klrkland.  The 
balance  you  will  please  forward  to  me."  Xt 
Is  conceded  that  the  sum  which  Hendricks 
by  this  letter  authorised  the  bank  to  apply 
to  the  payment  of  the  note  was  insufflclent 
to  pay  It  In  full.  Therefore  the  bank  was 
not  obliged  to  accept  it  The  note  which  It 
held  contained  the  signatures  of  two  par- 
ties, and,  until  the  full  amount  of  the  In- 
debtedness represented  by  It  was  paid,  the 
bank  had  the  undoubted  right  to  refuse  to 
accept  any  less  sum  in  discharge  of  tbe  lia- 
bility of  either  party.  That,  at  most,  it  all 
that  this  evidence  tended  to  show. 

3.  What  has  been  said  concerning  the  so- 
called  second  affirmative  defense  to  the  first 
note  18  equally  applicable  to  the  defense 
urged  to  the  second  note.  But,  In  addition 
thereto,  it  further  appears  that  the  sum 
which  the  bank  had,  belonging  to  Jones, 
was  also  $700,  and  was  deposited  at  the 
same  time  that  Hendricks'  was.  In  his  dep- 
osition, which  was  read  in  evidence  on  the 
trial,  the  appellant  testified  that  he  had  re- 
quested the  Imnk's  cashier  "to  apply  so 
much  of  the  money  due  me  as  might  be 
needed  to  pay  any  claims  which  the  bank 
might  have  against  me,  in  case  the  notes 
were  not  paid  before  the  mining  stock  was 
taken  out  of  escrow."  Tbis  was.  at  most,  a 
mere  request  or  authorization  to  the  tiank  to 
apply  the  money  on  deposit  with  it  to  the 
credit  of  the  appellant,  in  payment  of  these 
notes.  The  amount  was  not  snfflcient  for 
that  purpose.  And,  even  If  it  had  been  a 
I>eremptory  demand  that  the  amount  of  the 
deposit  shonld  be  so  applied,  the  failure  of 
the  bank  to  apply  it  would  constitute  no  de- 


fense In  an  action  npon  tbe  note  Itself,  un- 
der the  cases  above  cited. 

4.  We  have  thus  far  considered  the  case 
upon  the  assumption  that  the  notes  were  as- 
signed to  the  plaintiff  merely  for  tbe  pur- 
pose of  collection,  but  the  evidence  over- 
whelmingly shows  that  the  plaintiff  was  the 
absolute  owner  of  the  notes,  and  had  paid 
a  good  and  sufficient  consideration  therefor. 
And  while.  In  answer  to  the  Interrogatories 
propounded  to  the  plaintiff  prior  to  the  trial, 
its  president  answered  that  the  notes  had 
been  assigned  to  It  for  collection,  conclusive 
evidence  was  given  at  the  trial,  upon  the 
part  of  plaintiff,  that  the  answers  of  Its 
president  In  that  respect  were  mistakenly 
made,  and  that  the  plaintiff  was  In  fact  the 
bona  fide  owner  and  holder  of  the  notes  at 
the  time  when  the  snit  was  Instituted.  The 
verdict  was  therefore  right  under  the  evi- 
dence, and  the  only  one  which  could  be  permit- 
ted to  stand;  and.  If  there  was  any  error 
committed  in  giving  or  refusing  instructions, 
it  was  harmless,  merely.  Davis  v.  Gilliam, 
14  Wash.  206,  44  Pac.  119.  We  have  care- 
fully examined  the  entire  record,  and  are 
led  to  the  conclusion  that,  upon  tbe  law  and 
the  facta  of  this  case,  the  Judgment  was 
right,  and  U  mast  be  affirmed. 

SCOTT,  C.  J.,  and  ANDERS.  DUNBAB, 
and  REAVIS,  JJ.,  concur. 


STTATE  V.  McCULLUM. 
(Supreme  Court  of  Washington.  Dec.  30,  1807.) 
Ckimixai.  Law— CoxvsBsroMs— AnussiBiLiTT. 

1.  A  perscHi  who  has  been  Induced  br  con- 
finemrat  in  a  dark  cell  to  make  a  confessitm  Is 

not  bound  thereby. 

2.  OonfessioQ  of  guilt  by  a  person  charged 
with  crime  is  admissible  only  against  the  per- 
son making  it  and  cannot  be  received  as  evi- 
dence against  a  co-defendant  who  was  present 
by  force  when  the  confession  was  made. 

Appeal  from  superior  court,  King  connty; 
T.  J.  Humes,  Judge. 

James  McC'allum  was  convicted  of  tmr- 
glary,  and  appeals.  Reversed. 

John  F.  Dore,  Daniel  T.  Oross,  and  Hiram 
J.  Jacobs,  for  appellant  James  F.  HcElroy 
and  John  B.  Hart,  for  the  State. 

GORDON,  J.  The  appelant  and  one  John 
Wilson  were  jointly  charged  with  burglaris- 
ing a  saloon  building  in  the  city  of  Seattle, 
and  stealing  therefrom  a  quantity  of  cigars. 
The  appellant  having  been  awarded  a  sep- 
arate trial,  was  found  guilty,  and  sentenced 
to  eight  years  In  the  penitentiary,  and  from 
the  Judgment  of  conviction  has  appealed  to 
this  court.  A  single  error  Is  relied  upon 
for  reversal.  Upon  the  trial  the  chief  of 
police  of  the  city  of  Seattle,  to  whose  custody 
the  defendants  had  been  committed,  was  a 
witness  for  tbe  prosecDtion*  and,  upon  bis 
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Olrect  examination,  testified  that  Wlleon  had 
confessed  to  blm.  From  bis  testimony  we 
quote:  "I  had  Wilson  brought  from  hiB  cell 
to  my  office,  and  he  told  me  that,  on  the  day 
preceding  the  burglary,  McCuUum  and  the 
other  man  put  up  the  job,  and  asked  blm  to 
participate,  and  that  he  (Wilson)  consented; 
That  McCuIlum  entered  the  place  through  the 
rransom  over  the  front  door,  and  came  out 
the  side  door  (baying  unlocked  the  same 
from  the  Inside),  and  deposited  the  cigars 
stolen  where  they  were  found.  I  sent  for 
McCulIum,  and  asked  him  what  he  bad  to 
say  In  relation  to  the  matter,  and  he  denied 
all  knowledge  of  the  transaction.  I  asked 
Wilson  to  repeat  his  story,  which  he  did, 
once  more,  in  McCuihim's  presence."  Upon 
cross-examination,  witness  testified  as  fol- 
lows: "Q.  You  had  McCuUum  placed  in  what 
Is  known  as  the  'Dark  Cell,'  In  order  to  ex- 
tort a  confession?  A.  I  had  him  placed  In 
a  dark  ceil;  yes,  sir.  Q.  That  cell  Is  known 
in  police  circles  as  the  'Sweat  Box,'  Is  it  not? 
A.  I  bellere  so.  Q.  You  kept  McCuUum  In 
that  dark  cell  for  several  days,  did  you  not? 
A.  Yes,  sir.  Q.  And  either  you  or  one  of 
your  offleers  visited  him  daily,  and  asked 
blm  If  he  was  ready  to  confess?  A.  Yes, 
sir.  Q.  If  be  had  made  a  confession,  he 
would  have  bad  better  quarters;  that  Is, 
you  would  have  taken  him  out  of  the  dark 
cell?  A.  Yes,  sir.  Q.  Did  you  offer  Wilson 
any  inducement  to  confess?  A.  No.  Q. 
Did  you  make  any  threat  to  him?  A.  No, 
sir.  Q.  You  kept  him  in  a  dark  cell  until 
he  confessed?  A.  Yes,  sir.  Q.  Then  he  had 
better  quarters?  A.  Yes,  sir.  Who  was 
present  on  the  occasion  of  the  confession  of 
Wilson?  A.  Wlckham,  one  of  the  officers. 
Q.  State  to  the  Jury  how  you  brought  Mc- 
CuUum In  the  presence  of  Wilson  when  you 
were  to  have  Wilson  confess.  A.  I  sent 
for  McCullum,  and,  when  be  was  in  the  pres- 
ence of  Wilson,  I  said,  'Now,  I  want  you  to 
tell  me  the  truth  about  this  matter,'  and  he 
denied  all  knowledge  of  the  affair.  I  then 
made  Wilson  tell  his  story,  and  be  did  so, 
and  after  he  finished  I  then  turned  to  Mc- 
CuUum, and  asked  him  what  be  bad  to  say 
to  that,  and  he  said  there  was  nothing  in  It; 
and  I  sent  him  back  to  the  dark  cell.  Q. 
Did  McCullum  voluntarily  listen  to  state- 
ment of  Wilson?  A.  No,  sir;  be  was  under 
arrest,  and  was  forced  to  listen  to  all  Wil- 
son said.  Q.  Is  It  not  a  fact  that  you  bad 
Wilson  repeat  his  confession  In  the  presence 
of  McCullum  so  as  to  be  able  to  offer  It  In 
court  against  McCullum  when  bis  trial  come 
on?  A.  Yes,  sir.  (Motion  Is  now  made  to 
strike  all  of  the  confession  of  Wilson  from 
the  case,  on  the  ground  that  same  Is  Incom- 
petent. Argument.  Motion  Is  denied  by  the 
court.)" 

The  statute  of  this  state  has  somewhat 
modified  the  rule  of  the  common  law  on  the 
subject  of  confessions.  Section  1308,  2  HUl's 
Code,  Is  as  follows:  "The  confession  of  a 
defendant  made  under  Inducement,  with  all 


the  circumstances,  may  be  given  as  evidence 
against  him,  except  when  made  imder  the 
infiuence  of  fear  produced  by  threats;  but  a 
confession  made  under  Inducement  Is  not 
sufficient  to  warrant  a  conviction  without  cor- 
roborating testimony."  The  word  "threats," 
as  used  In  this  statute.  Includes,  not  only 
verbal  expressions,  but  also  acts.  Actual 
threats,  producing  fear,  and  constructive 
throats,  occasioned  by  acts  and  conduct,  ef- 
fecting a  like  result,  are  equally  within  the 
statute.  We  think  the  motion  of  appellant's 
counsel  to  exclude  the  testimony  of  the  wit- 
ness Reld  should  have  been  granted.  As 
the  legal  custodian  of  these  prisoners,  the 
chief  of  police  was  only  authorized  by  law 
to  confine  and  safely  keep  them,  to  the  end 
that  their  attendance  might  be  secured  at 
the  trial.  To  keep  an  accused  person  In  a 
dark  cell.  In  order  thereby  to  obtain  a  con- 
fession from  blm,  Is  to  punish  blm  for  re- 
fusing to  confess;  and  the  act  of  so  keeping 
him  constitutes,  in  Itself,  a  continuing 
threat.  To  say  that  the  law  will  not  permit 
a  confession  made  under  such  circumstances 
to  be  given  in  evidence  is  to  state  a  proposi- 
tion which  needs  neither  argument  nor  au- 
thorities in  its  support  The  mere  statement 
of  the  proposition  carries  Its  own  argument. 
It  appeals  to  our  sense  of  fairness.  A  per- 
son who  has  been  induced  by  fear  to  make 
a  confession  is  not  bound  by  such  confes- 
sion, and  the  practice  of  extorting  confes- 
sions from  persons  accused  of  crime  by  con- 
fining them  in  dark  cells  until  a  confession 
Is  wrung  from  them  Is  a  practice  that  can- 
not be  condemned  too  strongly.  It  cannot 
receive  Judicial  sanction.  The  statement 
made  by  Wilson  should  have  been  excluded 
for  another  reason.  Ordinarily  the  confes- 
sion of  a  defendant  may  be  Introduced  In 
evidence  against  blm  as  an  admission  of 
guilt,  or  of  facts  from  which  guilt  is  Infer- 
able. But  it  Is  admissible  only  against  the 
party  making  It,  and  is  Inadmissible  as 
against  any  one  else.  The  fact  that  In  this 
case  Wilson's  statement  was  made  In  the 
presence  of  the  appeUant,  and  directed  in 
part  to  the  appellant,  did  not  thereby  ren- 
der It  admissible.  The  fact  that  It  was  so 
made  loses  force  when  we  come  to  consider 
that  appellant  was  not  voluntarily  present, 
did  not  acquiesce  In  It,  and  was  obliged  to 
remain  and  listen  to  It  whether  he  would  or 
not.  Under  such  circumstances,  the  un- 
sworn statement  of  Wilson  could  not  bind 
the  appellant. 

That  the  evidence,  aside  from  the  so-called 
confession,  Is  sufficient  to  sustain  the  ver- 
dict, we  are  unable,  as  a  matter  of  law,  to 
declare.  Under  our  law,  it  is  not  within  the 
power  of  the  court  In  a  criminal  case  to 
direct  a  verdict  of  guilty,  and  the  guilt  of 
a  defendant  can  be  ascertained  only  through 
the  medium  of  a  Jury.  The  appellant  In 
this  case  did  not  take  the  stand  In  his  own 
behalf,  and  made  no  admissions  during  the 
course  of  the  trial.   What  Importance  the 


Digitized  by  Google 


1046 


51  PACIFIC 


BEPOKFER. 


(Wasb. 


jory  attached  to  the  testimony  of  the  wit- 
ness Reld,  It  Is  Impossible  for  us  to  deter- 
mtne.  It  Is  enough  that  the  testimooy 
referred  to  was  Incompetent,  and  well  calcu- 
lated to  prejudice  the  Jury  against  the  ap- 
pellant. While  it  is  important  that  the  ap- 
iHlant,  If  guilty,  be  punldied  for  his  crime, 
It  Is  of  greater  importance  that  settled  prin- 
ciples, designed  for  the  welfare  and  pro- 
tection of  life  and  liberty,  should  not  be 
overthrown.  The  Judgment  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

SOOTT,  C.  J.,  and  ANDERS,  DUNBAR, 
and  REAYIS,  JJ.,  concur. 


RICHARDSOX  t.  CARBON  HILL  COAL  CO. 
(Supreme  Court  of  Washington.  Dec  SO,  1897.) 
Dissenting  opinion. 

Vm  the  majority  opinion,  see  61  Pac.  402. 

GORDON,  J.  (dissenting),  l  am  unable  to 
concur  In  the  disposition  made  of  this  case. 
The  opinion  of  the  majority  seems  to  proceed 
upon  the  theory  that  this  court,  upon  consider- 
ation of  the  second  appeal,  which  Is  reported 
In  10  Wash.  648,  39  Pac.  93,  held  the  com- 
plaint insufficient.  The  opinion  In  that  case. 
In  so  far  as  it  related  to  the  pleadings,  merely 
held  that  the  complaint  did  not  allege  that  the 
defendant  failed  to  exercise  ordinary  core  In 
selecting  a  sunceon.  But  the  court  did  not 
hold  that  the  complaint  did  not  state  a  cause 
of  action.  Tim  theory  of  the  complaint  then 
l>efore  the  court  (and  the  same  Is  true  of  the 
prior  complaint)  was  that  defendant  was  under 
obligation  to  furnish  surgical  treatment,  and 
that  the  surgeon  was  the  servant  of  defendant, 
for  whose  malpractice  the  defendant  was  li- 
able. But  that  It  stated  a  cause  of  aclion  on 
that  theory  has  never,  so  far  as  I  can  discover, 
been  disputed.  As  I  read  the  decision  In  10 
Wash,  and  39  Pac,  supra,  the  reversal  was 
not  solely  because  "irrelevant  testimony  show- 
ing the  rapid  rate  of  speed  at  which  the  ea- 
nine"  was  driven  was  admitted.  In  regard 
to  the  cause  of  action  arising  from  the  negli- 
gent surgical  treatment,  the  court  said:  "It  Is 
conceded  In  this  case  that  no  express  contract 
was  made  between  the  company  and  the  re- 
spondent in  relation  to  his  treatment  or  care  In 
case  he  became  sicic  or  was  Injured.  And  It 
therefore  follows  that,  If  the  appellant  was 
bound  to  furnish  a  surgeon  to  treat  respond- 
ent's injnrles.  it  was  by  virtue  of  such  a  con- 
tract as  the  law  implies  from  the  acts  of  the 
parties  and  the  surrounding  circumstances. 
•  •  •  What  was  the  contract?  AVas  the  re- 
spondent to  be  furnished  with  hospital  accom- 
modations and  medical  attendance?"  The 
court  then  proweds  to  analyze  the  evidence 
bearing  upon  that  cause  of  action,  and,  con- 
tinning,  says:  "But  suppose  the  contention  of 
the  respondent  fplalntlff)  to  be  true  that  the 
appellant  (defendant)  so  conducted  Itself  that 


It  caused  the  respondent  to  believe  that  it  was 
furnishing  to  him  surgical  treatment,  end  that 
it  is  estopped  from  denying  that  such  was  the 
fact;  does  It  follow,  under  the  facts  of  this 
case,  that  It  is  liable  for  the  malpractice  of  the 
physician?  We  tlilnk  it  does  not.  This  hos- 
pital was  maintained,  and  the  physician  pro- 
vided, for  the  sole  purpose  of  relieving  sick 
and  injured  employes,  without  expense  to 
them,  and  without  any  Intention  on  the  part  at 
the  company  of  making  any  proflt  out  of  the 
undertaking.  It  was  therefore  a  charitable  in- 
stitution, and  It  was  supported  by  the  contri- 
butions of  employ^,  and  carried  on  in  their 
interests.  And  if  Uie  company  did  employ  the 
physician,  as  claimed  by  respondent,  to  look 
after  and  treat  the  sick  and  Injtu^,  it  is  not 
liable  for  his  negligence,  bat  Is  responsible 
only  for  want  of  ordinary  care  In  selecting 
him.  •  *  •  And  it  Is  not  shown  that  the 
company  was  derelict  In  that  particular.  In 
fact.  It  Is  not  even  alleged  In  the  complaint  that 
It  did  not  exercise  ordinary  and  reasonable 
care  to  select  an  ordinarily  skillful  physician. 
The  action  was  not  brought  upon  that  thewy, 
and  the  proof  fails  to  support  a  finding  of  neg- 
ligence on  the  part  of  the  company."  It  seems 
to  me  tliat  what  was  here  said  constituted  Qie 
law  of  the  case.  It  was  directed  to  the  merits 
of  the  action,  and  demonstrated  that  the  evi- 
dence was  wholly  Insufficient  to  establish  any 
liability.  There  is  notbii^  in  the  complaint 
now  before  the  court  that  was  not  fully  cover- 
ed in  the  former  opinion  of  this  court.  This 
court  having  upon  the  merits  decided  that  de- 
fendant was  not  liable  for  the  negligent  sui^l- 
cal  treatment,  the  superior  court  was  right  In 
sustaining  a  demurrer  to  the  complaint  which 
set  forth  the  same  material  facts  as  those  pass- 
ed upon  on  the  former  appeal.  A\'helan  v. 
Brickell  (Cal.)  33  Pac.  396;  Wells,  lies  Adju- 
dlcata  &  Stare  Decisis,  g  613;  Leese  v.  Claife, 
20  Cal.  388;  Sibbald  t.  V.  S..  12  Pet.  401; 
Bridge  Co.  T.  Stewart.  3  How.  413;  Phelan  t. 
San  Francisco,  20  Col.  40.  In  the  last  case 
cited  Judge  Field,  in  delivering  the  opinion 
of  the  court,  says:  "A  previous  ruling  by 
the  appellate  court  upon  a  point  distinctly 
ntade  may  be  only  authority  in  other  cases, 
to  be  followed  and  attlrmed,  or  to  be  modi- 
fled  or  overruled,  according  to  its  Intrinsic 
merits;  but  In  the  case  In  which  It  is  made 
it  is  more  than  authority,  it  Is  a  final  adjudi- 
cation, from  the  consequences  of  which  the 
court  cannot  depart  nor  the  parties  relieve 
themselves."  In  the  view  which  I  take,  this 
court,  upon  the  second  appeal  (10  Wash,  and 
39  Pac.,  supra),  decided.  In  reference  to  die 
claim  for  damages  resulting  from  the  surgi- 
cal treatment— First  that  the  evidence  was 
not  sufficient  to  sustain  the  cause  of  action 
set  up  (the  theory  of  that  cause  of  action 
being  that  the  defendant  was  nndor  a  legal 
obligation  to  furnish  surgical  treatment); 
second,  neither  was  It  suthclent  to  sustain 
a  recoToiy  on  the  theory  that  defendant 
was  negligent  In  falling  to  excrclsp  ordinary 
care  in  selecting  a  surgeon  (the  theory  of 


Digitized  by  Google 


Wuh.) 


OKDWAY  V. 


'.  DOWNEY. 


1047 


the  cause  of  Action  stattid  In  tlic^  present 
complaint).  And  In  tbls  connection  the 
court  also  said  that  the  complaint  nowhere 
charged  that  the  defendant  "did  not  exercise 
ordinarr  and  reasonable  care  to  Rele<*t  an 
ordinarily  skillful  physician."  In  the  opin- 
ion of  the  majority  It  1b  said  that  the  claim 
that  the  complaint  was  not  sufficient  to  sus- 
tain a  Judgment  for  damages  arising  from 
the  want  of  ordlnar>'  care  In  selecting  a  phy- 
sician was  dlscusBHl,  and  the  attentlou  of 
plaintiff  cnlltHl  to  it  for  the  first  time  in  the 
opinion  of  the  court  on  the  second  appeal 
(10  Wash,  and  39  Pac,  supra).  And  this 
seems  to  be  adranoed  as  a  reason  why  the 
plaintiff  should  be  permitted  to  prosecute  his 
action  in  the  form  In  which  he  is  now  seek- 
ing. But.  upon  the  very  first  appeal  in  this 
case  (6  Wash.  52,  32  Pac.  1012),  this  court 
said  on  that  subject:  "If  said  hospital  was 
maintained  as  a  charitable  Institution,  and 
was  not  designed  as  a  source  of  profit  to  the 
company,  but  was  simply  provided  as  a 
place  In  which  Its  laborers  might  stay  when 
sick  or  disabled,  for  the  purpose  of  being 
cared  for,  and  the  company  simply  further 
undertoolt  to  provide  a  physician  for  treat- 
ing the  men  without  expense  to  them,  the 
whole  being  in  the  nature  of  a  gratuity  on 
the  part  of  the  company,  It  would  only  be 
liable  for  a  failure  to  exercise  due  care  In 
selecting  a  competent  physician.  Under  such 
an  arrangement,  the  company  could  not  be 
held  to  have  agreed  to  treat  the  Injured  em- 
ploye through  the  agency  of  a  physician, 
but  only  agreed  to  procure  for  him  the  serv- 
ices of  one,  and  he  would  not  be  the  servant 
of  the  company."  Here  the  court  very  clear- 
ly pointed  out  the  distinction  between  a 
cause  of  action  based  upon  the  legal  obli- 
gation of  the  defendant  to  furnish  surgical 
treatment  and  a  cause  of  action  where  the 
negligence  consisted  In  falling  to  exercise  or- 
dinary and  reasonable  care  In  selecting  a 
surgeon,  and  yet  the  plaintiff  was  content 
to  rest  upon  the  theory  theretofore  adopted 
by  him.  He  proceeded  to  a  new  trial  upon 
that  theory,  and  upon  the  merits  of  the  case 
as  made  at  that  trial  this  court  held  (10 
Wash,  and  39  Pac,  aupra)  that  he  vatt  not 
entitled  to  recover.  That,  In  my  opinion, 
should  end  the  case.  The  opinion  of  the 
majority  seems  to  me  to  undermine  the  de- 
cision In  10  Wash,  and  39  Pac,  supm,  with- 
out distinctly  abandoning  the  ground  on 
which  It  rests.  But,  if  I  am  mistaken  as 
to  the  scope  of  the  former  decision.  It  seems 
to  me  nevertheless  that  the  plaintiff  should 
not  be  permitted  at  this  late  day  to  shift 
his  ground,  and,  by  the  Introduction  of 
new  allogntlons  In  the  complaint,  prolong 
the  litigation  Indefinltoly.  To  permit  him  to 
do  so  Is,  It  seems  to  me,  to  sanction  a  most 
dangerous  practice.  In  my  Judgment.  It 
would  l>e  better  to  adopt  a  course  that  would 
discourage,  rather  than  prolong,  litigation. 
I  think  the  order  of  the  superior  court  should 
be  affirmed. 


ORDWAT  T.  DOWNEY  et  aL 
(Supreme  Court  of  Washington.  Jan.  S,  1896.) 

SpBCIFIO  PbKPOBHAKOE — ASSDMFTIOK    Or  HORT- 

OAOB  Dkbt— Apfbal— Rbvibw. 

1.  A  verbal  agreement  by  the  grantee  to  aa- 
Bumc  a  mortenge  lieht  ou  property  conveyed  is 
independent  of  the  deed,  and  may  be  enforced. 

2.  A  parol  nnHnlse  to  assume  a  mortKiiirc 
must  be  established  by  clear  and  conclusive 
evidence;  and  where  the  only  testimony  ad- 
duced waa  that  of  the  gniutor  and  grantee, 
which  was  contradictory,  their  interests  beiug 
equal,  and  there  was  no  circumatance  from 
which  the  court  could  discern  whitrh  teHtitied 
truthfully,  ft  finding  for  plaintiff  will  be  re- 
versed. 

Appeal  from  superior  court.  King  county;  J. 
W.  Langley,  Judge. 

Action  by  Henry  O.  Ordway  against  Patrick 
Downey  and  others  to  foreclose  a  mortgage. 
From  a  personal  judgment  against  defendants 
Downey  and  wife,  they  appeal.  Reversed. 

James  B.  Muiphy  and  Blaine  &  De  Vrles, 
for  apiwUanta.  George  Fowler,  for  respond- 
ent. 

GORDON,  J.  In  the  year  1800.  Gotthard 
Grot  and  wife,  owners  of  certain  real  property 
situated  In  King  county,  in  order  to  secure 
their  promissory  note  for  the  sum  of  $2,275. 
executed  a  mortgage  upon  said  premises  In  fa- 
vor of  Thomas  S.  Krutz,  who  thereafter,  for 
value,  assigned  said  mortgage  and  the  note  se- 
cured thereby  to  the  resi>ondent,  Ordway. 
Subsequent  to  the  execution  of  the  mortgage. 
Grot  and  wife  sold  the  prranlses  to  respondent 
Christ  R.  Frasch,  by  a  deed  of  conveyance 
which  contained  the  following  clause,  follow- 
ing the  description  of  the  premises  conveyed, 
viz.:  "To  have  and  to  hold  unto  the  said 
Christ  R.  Frasch,  and  to  his  heirs  and  assigns 
forever,  as  his  sole  and  separate  property  and 
estate;  the  same  being  conveyed  as  a  gift  to 
said  Frasch  by  his  mother,  said  Helen  Grot, 
Said  Frasch  does  nevertheless  hereby  assume 
and  agree  to  pay  off  and  discharge  any  and  all 
incumbrances  that  are  now  liens  upon  the 
aforesaid  real  estate."  E^sch  and  wife  there- 
after, and  prior  to  the  commencement  of  this 
action,  conveyed  the  premises,  by  a  deed  of 
general  warranty,  to  the  appellant  Patrick 
Downey.  The  deed  from  Frasch  and  wife  to 
the  appellant  rt  cites  the  consideration  of 
$5,000,  gold  coin  of  the  United  States,  and  fur- 
ther recites  that  the  conveyance  Is  made  "sub- 
ject to  that  certain  mortgage  of  ?2,275.00  exe- 
cuted by  Helen  Grot  and  her  husband  to 
Thomas  S.  Krdtz  Septeml)er  Ist,  1800,  and 
payaWe  September  1st.  1895;  Interest  payable 
thereon  on  the  first  days  of  March  and  Sep- 
tember." The  debt  secured  by  the  mortgage 
having  matured,  and  remaining  unpaid,  re- 
spondent, Ordway,  commenced  this  action  to 
foreclose  the  mortgage,  and  made  the  appel- 
lants, Patrick  and  Victoria  M.  Downey,  de- 
fendants therein,  under  an  allegation  of  the 
complaint  to  the  effect  that  appellants  had  as- 
sumed and  agreed     pay  said  mortgage;  and 
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In  tbe  complaint  a  personal  Judgment  waa 
asked  against  said  appellants  tcr  the  amount 
due  upon  the  note.  There  Is  no  assumption 
clause  contained  In  the  deed,  but  upon  the 
trial  of  this  action,  orer  the  objection  of  the 
appellants,  plaintiff  was  permitted  to  Introduce 
parol  testimony  for  the  purpose  of  showing 
that,  as  a  part  of  the  consideration  for  the 
deed  of  conveyance  referred  to,  the  appellants 
agreed  with  their  grantors  to  pay  tlie  mort* 
gage  debt  The  court  rendered  Judgment 
against  the  appellants  tor  the  full  amount  of 
the  mortgage  debt,  and  entered  a  decree  of 
foreclosure,  and  for  any  deficiency.  The  ap- 
peal is  from  such  Judgment  and  decree. 

The  assignments  relied  upon  for  a  reversal 
are:  First,  that  the  court  erred  tn  permitting 
oral  testimony  tending  to  establista  a  contract 
to  assume  the  mortsnge  debt;  and,  second, 
that  the  evidence  was  InsufBcient  to  Justify  the 
finding  of  the  court  that  the  appellants  as- 
Biuned  or  agreed  to  pay  the  mortgage. 

It  is  the  contention  of  the  appellants  that  the 
testimony  which  was  admitted  over  their  ob- 
jection tended  to  change,  add  to,  and  enlarge 
the  effect  of  the  written  contract  or  convey- 
ance, and  that  it  is  not  permisslljle  to  establish 
a  contract  of  assumption  by  parol.  In  Don 
Took  T.  MiU  Co..  16  Wash.  459,  47  Pac.  9G(, 
we  held  that  a  promise  liy  the  purchaser  of 
certain  saw  logs,  as  part  ocHislderation  there- 
for, to  assume  and  pay  the  indebtedness  of  the 
seller  to  a  third  party,  might  be  shown  by 
parol  evidence,  notwitiislandlng  the  bill  oif 
sale  of  the  logs,  while  expressing  a  good  con- 
sideration, made  no  mention  of  the  purchas- 
er's promise  to  pay  the  Indebtedness  to  such 
tlilrd  party.  After  a  careful  examination  of 
the  authorities,  we  think  that,  while  an  agree- 
ment to  assume  the  mortgage  is  usually  es- 
tablished by  a  stipulation  to  that  effect  con- 
tained in  the  deed,  the  great  weight  of  author- 
ity is  that  a  verbal  contract  of  assumption  is 
enforceaUe;  that  It  la  not  merged  in  the  deed, 
and  Is  not  contradictory,  but  independent,  of 
It  It  is  merely  an  additional  agreement,  and 
not  at  variance  with  the  terms  of  the  deed. 
In  2  Devi.  Deeds,  |  1073,  the  author  says: 
"It  is  not  necessary  that  the  promise  of  the 
grantee  to  assume  the  [tayment  of  an  Incum- 
brance, as  a  part  of  the  consideration  for 
which  the  deed  is  made,  should  l>e  In  writing. 
A  verba]  promise  to  do  so  is  valid,  and  equity 
will  enforce  It  either  at  the  Instance  of  the 
grantor,  or  the  holder  of  the  mortgage."  And 
the  proposition  thus  laid  down  Is  fully  sus- 
tained by  the  authorities.  Strohaiier  v,  Voltz, 
42  Mich.  444,  4  N.  W.  161;  2  Wanr.  Vend.  p. 
003;  Wilts,  srortjj.  Force,  p.  274,  8  Mer- 
riman  v.  Mooro.  00  Pa.  St  78;  McDIU  T. 
Ounn,  43  Ind.  31Ii;  Lamb  t.  Tucker,  42  Iowa, 
118;  Taintor  v.  Hemmlngivay,  18  Hun,  458, 
affirmed  In  83  N.  T.  610;  Moore  v.  Booker  (N. 
D.)  62  N.  W.  607;  Wilson  v.  King,  23  N.  J. 
3Sq.  150;  1  Jones,  Mortg.  (5tli  Kd.)  S  750,  p. 
703;  Drury  v.  Improvement  Co.,  13  Allen,  IGS; 
Society  v.  Haines,  47  Ohio  St  42:*,  25  X.  E. 
liu.  See,  also,  note  to  Klapwortta  v.  Dress- 


ier, 78  Am.  Dec.,  on  page  84,  and  addltitmal 
authorities  there  dted.  The  consideration  re- 
cited in  the  deed  is  "tor  the  purpose  merely  of 
giving  It  effect  as  a  conveyance,  and  that  for 
any  othw  purpose  parol  evidence  may  be  giv- 
en to  show  tliat  the  real  consideratioa  was 
greater  or  less  than  the  sum  named."  Per 
Cooler,  J.,  In  Strohaiier  v.  Toltz,  supra.  And 
that  great  Judge  adds  that  the  cases  holdlzig 
this  view  "aie  not  •  •  •  out  of  harmony 
with  tbe  general  rule  which  exdndes  parol 
evidence  to  control  writings."  Otffdon  T.  Ma- 
chine Co.,  10  Wash.  18,  38  Pac.  755,  Is  not  at 
an  applicable  to  the  question  we  are  now  cod- 
sldering,  either  apon  tbe  Acts,  or  the  principle 
involved. 

(But,  while  the  agreement  of  assumption  may 
rest  In  parol,  the  promise  to  pay  must  be  es- 
tablished by  evidence  that  is  clear  and  con- 
cinsive,  and  It  cannot  be  establisbed  by  Infer- 
ence. In  the  pres«it  case  the  only  evidence 
introduced  was  the  deeds  and  mcntgage  al- 
ready referred  to,  and  the  testimony  of  re- 
spondent Christ  R.  Frasch  and  appellant  Pat- 
rick Downey.  On  behalf  of  the  respondents, 
Frasch  testified  that  as  a  part  of  the  consid- 
eration for  the  conveyance  to  Downey,  he 
(Downey)  promised  and  agreed  to  pay  tbe 
mortgage  debt;  while,  on  tbe  other  hand. 
Downey  testified  Just  as  positivdy  that  he 
made  no  promise  or  agreement  to  do  so.  So 
tar  as  the  record  dlsdoaes,  these  parties  were 
entitled  to  equal  credit,  and  their  Int«est  In 
tbe  result  vroM  equal.  Tbere  are  no  circum 
stances  discernible  which  enable  the  court  tn 
say  which  one  testified  truthfully,  and  which 
one  falsely.  But  the  bordm  was  upon  tbe 
plaintiff  to  establish  tbe  agreement  by  evi- 
dence that  was  clear,  satlsfactoiy.  and  con- 
vincing, and  this  we  think  be  has  failed  to  do. 
Tbe  Judgment  and  decree  will  be  reverseJ. 
and  tbe  cause  remanded,  with  directions  to 
the  lower  court  to  enter  Judgment  dIamlBSing 
tiie  action  as  to  appellants,  with  costs. 

ANDERS.  DUNBAR,  and  BE1VI8.  JJ.. 
concur. 


SEATTLE  TRUST  CO.  T.  TVPSOSt. 
(8upr«me  Court  of  Washington.  Jbd  3, 18B6L 
C<»POBA-noKa~8lOCK— DiVnjBNDB— PBOMISSOST 
NOTSS— l!*TflRB8t— WHBH  KBOOVSEABLB. 

1.  Interest  is  not  recoverable  on  a  note  givm 

to  pay  for  corporate  stock  where  the  note  does 
not  provide  for  interest,  and  there  wag  no  aeree- 
nipnt  to  pay  it,  and  there  has  been  no  call  for 
payment  uf  the  subscription. 

2.  IntereKt  is  recoverable  on  a  note  fi^VCT  by 
the  uianHt;''r  of  a  company  for  money  borrowed 
from  it  without  authority,  notwithstandintr 
that  during  the  time  the  note  ran,  there  was 
available  money  which  could  have  been  declar- 
ed as  dividcmiM  on  his  stock,  which  dividends 
would  have  more  than  ennnled  the  amount  of 
the  note,  but  were  not  declaretl. 

3.  A  by-law  deelarinjr  a  certain  per  cent, 
dividend  on  preferred  stock  from  net  earniniC!* 
nt  an  annual  diite.  the  remaininK  net  profits, 
if  any,  to  lie  devoted  to  a  dividend  on  common 
stocks,  )8.  in  effect,  an  appropriation  of  the 
net  earnings  to  dividends. 
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Appeal  from  aaperior  court,  "KIbs  eaantf; 
R.  Osborn,  Judge. 

Action  by  the  Seattle  Trust  Oompany 
against  Lee  J.  Fltner  to  recover  an  alleged 
erroneoiu  dividend  declared  In  too  large  an 
amonnt,  and  Interest  on  two  notes.  From  a 
Judgment  allOTring  plaintiff  Interest  on  only 
one  note,  ft  appealB.  Afflrmed. 

Strudwlck  &  Peters,  for  appellant  Don- 
worth  &  Howe,  for  respondent. 

REAVIS.  I.  Plaintiff  (appeUant  here)  Is 
a  corporation  organised  under  the  laws  of 
this  state  in  the  year  1860.  The  business  It 
did  was  chiefly  the  purchase  of  unUnproved 
lands  within  and  near  the  city  of  Seattle, 
the  erection  thereon  of  residences,  and  their 
sale  at  an  advanced  price.  Usually  part  of 
the  purchase  money  was  paid  in  cash,  and 
the  remainder— an  amonnt  equal  to  about  50 
per  cent,  of  the  value  of  the  property— was 
secured  by  a  first  mortgage,  and  the  residue 
bj  a  second  mwtgage,  iqMn  the  property. 
The  first  mor^ages  -were  mostly  sold  by  the 
plaintiff  to  •others  with  Its  guaranty.  Its 
capital  stock  was  originally  912S,00(^  but 
afterwards  this  was  increased  to  f500>000. 
From  the  organisation  of  the  corporation  up 
to  the  8th  day  of  January,  1805,  the  defend- 
ant was  the  president  and  general  manager, 
having  chief  charge  and  control  and  imme- 
diate supervision  of  its  officers,  records,  and 
all  of  its  affairs.  The  by-laws  of  the  corpo- 
ration divided  the  stock  into  two  classes,— 
preferred  and  common.  Fonr-flfths  of  the 
shares  were  made  preferred  stock,  and  one- 
fifth  common  stock.  The  by-laws  also  pro- 
vided, relative  to  dividends,  that^  before  any 
dividend  could  be  paid  on  the  common  stock, 
there  i^uld  be  a  dividend  of  8  per  cent,  per 
fiiiniiin,  payable  upon  the  preferred  stock, 
to  be  paid  out  of  the  net  earnings  of  the 
company;  and.  In  case  the  net  earnings  of 
the  company  were  not  sufficient  in  any  one 
year  to  pay  snch  dividend  of  S  per  cent  on 
the  preferred  stock,  then  such  dividend 
should  be  payaMe  out  of  the  net  earnings  ot 
the  company  as  soon  as  such  earnings  were 
sufficient  to  provide  for  tlie  payment  of  the 
same,  and  In  no  case  should  a  dividend 
be  payaUe  except  a-t  the  date  fixed  by  the 
company  for  such  payment  After  the  pay- 
ment of  dividends  upon  the  preferred  stock, 
the  net  profits  remaining  should  be  paid  as 
dividends  upon  the  common  stock  whenever 
a  majority  of  the  shareholders  of  common 
stock  should  so  demand.  The  defendant 
was  the  owner  of  of  the  common 

stock.  On  the  ITtb  of  September.  1891,  the 
defendant,  acting  In  his  capacity  as  general 
manager  of  the  plaintiff,  loaned  to  himself 
¥2,500,  and  executed  and  delivered  to  the 
plaintiff  his  promissory  note.  On  the  1st 
day  of  July,  1893,  the  note  was  canceled  by 
the  bookkeei>er  of  plaintiff  on  receipt  by 
plaintiff  of  the  snm  of  $2,500,  paid  by  de- 
fendant out  of  a  dividend  declared  by  plain- 


tiff on  Hs  common  stock.  The  minute  book 
of  the  plaintiff  showed  no  action  on  the  part 
of  the  board  of  tnutees  <tf  the  plaintiff  cor- 
poration relating  either  to  the  loan  of  the 
money,  the  making  of  the  note,  or  its  can- 
cellation; but  the  proper  entries  were  made 
in  the  iMMks  of  account  of  the  plaintiff  cor- 
poration, and  there  was  no  effort  to  conceal 
any  of  the  facts  connected  with  the  transac- 
tion. At  the  time  of  the  loan  of  the  $2,500. 
when  the  note  was  made,  and  during  the 
existence  of  the  note,  there  was  In  the  treas- 
ury of  the  plaintiff,  after -the  payment  of  all 
expenses  of  plaintiff  and  an  annual  dividend 
of  8  per  cent  on  the  entire  preferred  stock 
for  each  year,  net  profits,  >*/s8  of  which 
amount  at  all  times  exceeded  the  sum  of 
$3,000;  On  the  let  day  of  July,  1883,  tbe 
board  of  trustees  of  plaintiff  declared  a 
dividend  on  the  common  stock  of  the  corpo- 
ration, after  payment  of  its  expenses  of 
each  year,  excepting  certain  Items  of  ex- 
penae  amonntlng  to  $0K!.84,  which  amount 
was  afterwards  paid  by  the  plaintiff,  and 
after  having  declared  and  paid,  on  the  1st 
of  January,  in  each  year  since  the  oi^nfsa- 
tlon  of  the  company,  to  every  bcdder  of  Its 
preferred  stock,  an  annual  dividend  of  8  per 
cent,— of  96  per  cent,  of  tbe  par  value  there- 
of. The  dividend  was  intended  to  be  the 
entire  net  profit  of  said  company  earned  up  to 
the  Ist  day  of  January,  1893,  after  payment 
of  8  per  cent,  annual  dividend  to  the  hold- 
ers of  Ite  preferred  stock.  On  the  30tb  day 
of  December,  1800,  the  respondent  executed 
his  promissory  note  in  the  snm  of  $10,000, 
and  delivered  the  same  to  the  plaintiff  In 
payment  of  his  stock  subscription,  payable 
one  year  thereafter.  No  Interest  was  pro- 
vided for  in  the  note,  and  none  was  paid, 
and  tbe  note  was  not  paid  until  June  30, 
1893.  Tbe  defendant,  being  stlU  president 
and  manager  of  the  company,  canceled  the 
note,  giving  the  appellant  credit  to  tbe 
amonnt  of  $10,000  upon  the  dividend  then 
declared  upon  his  common  stock. 

The  defendant  demurred  to  the  cause  of 
action  for  Interest  based  upon  tbe  execution 
and  delivery  of  the  note  for  $10,000  by  de- 
fendant to  plaintiff.  The  demurrer  was  sus- 
tained by  the  superior  court  Without  re- 
viewing the  contention  of  appellant  upon 
the  claim  for  Interest,  we  think  the  demur- 
rer was  properly  sustained.  No  provision 
was  made  In  the  note  for  Interest.  De- 
fendant did  not  agree  to  pay  any  lo  tUs  con- 
tract. Interest,  therefore,  could  only  be  re- 
covmible  upon  the  theory  that  It  was  dam- 
ages for  the  retention  of  money  due  plain- 
tiff from  defendant  The  record  ioea  not 
disclose  any  call  for  payment  of  defend- 
ant's subscription  to  the  capital  stock  of  the 
company,  or  any  call  made  for  the  payment 
of  subscriptions  to  any  of  the  capitel  stock 
of  the  company.  Such  subscriptions  were 
therefore  not  demanded  by  the  company  un- 
til a  call  had  been  made  by  Its  trustees,  as 
no  provision  existed  in  the  by-laws  deter- 
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mining  the  time  for  the  payment  of  sub- 
Bcrlptlons.  There  waa  therefore  no  Interest 
dne  from  defendant  on  account  of  Ills  sub- 
scription to  the  capital  stock. 

The  superior  court  allo\^'ed  plaintiff  Inter- 
est at  the  legal  rate  upon  the  note  for  $2,500. 
This  was  correct  The  defendant  received 
this  amount  In  money  from  the  company, 
and  rightfully  Interest  was  due  thereon  un- 
til it  was  repaid.  We  see  no  error  In  the 
falsiflcatlon  and  surcharging  of  the  account 
allowed  by  the  superior  court.  We  view  the 
by-law  relative  to  dividends  as  In  effect  ap- 
propriating the  net  proceeds  arising  from 
the  company's  business.  Eight  per  cent 
was  payable  to  the  preferred  stockholders, 
and  a  dividend  was  payable  at  the  date  fixed 
by  the  company.  After  such  date  was  fix- 
ed, and  the  8  per  cent,  due  annually  paid  to 
the  preferred  stockholders,  the  net  proflta 
remaining  were  devoted  to  the  common 
stockholders.  This  by-law  had  the  force 
and  effect  of  a  contract,  and  we  see  no  good 
reason  why  It  should  not  be  given  Its  fuU 
effect.  With  these  observations,  which  are 
decisive  of  the  case,  we  see  no  reason  to  dis- 
turb the  judgment  of  the  superior  court 
Affirmed. 

SCOTT,  a  J.,  and  ANDERS,  GORDON, 
and  DUNBAR,  JJ.,  concur. 


BRAMEL  et  al.      MANBINO,  aunty 
Treasurer. 

(Supreme  Court  of  Wafihington.   Jan.  S,  1888.) 
TaXatio:t— Chrditb— DissoLUTio!T  or  Bask. 

1.  In  iistinf;  propprty  for  taxation,  a  8t(x;k- 
hoI(]er  in  a  state  bank  is  entitled  tu  tiave  his 
share  of  the  capital  stock  included  in  the  sam 
of  his  credits  from  which  his  debts  shall  be 
deducted. 

2,  'ITie  liability  of  a  bank  for  taxen  asfiesscd 
against  its  capital  stock,  beiDii  fixetl  and  pri- 
mary before  its  dituiolution,  may  t>e  enforced 
afterwards  by  distraint  and  levy  when  due, 
upon  property  in  the  bands  of  trustees  for  the 
benefit  of  stockholders  and  creditors. 

Appeal  from  superior  court.  Whitman  coun- 
ty; William  McDonald,  Judge. 

Suit  by  W.  E.  Bromel  and  others,  as  trus- 
tees of  the  Fanners*  &  Traders*  Bank  of  Pull- 
luan,  Wasli.,  a  dissolved  corporation,  against 
B.  F.  3)Ianrliig,  as  treasurer  of  Whitman  coun- 
ty, to  enjoin  him  from  levying,  as  tax  cot- 
lector,  on  the  property  of  the  defunct  corpora- 
tion. From  a  decree  for  defendant,  plaintiffs 
appeal  Reversed. 

Wyman  &  Neill,  W.  H.  Harvey,  and  O.  M. 
Steams,  fw  appellants. 


REAVIS,  J.  The  Farmers'  ft  Traders' 
Bank  of  Pullman,  a  state  bank,  was  dissolved 
as  a  corporation  by  an  order  of  the  superior 
court  of  Whitman  county  on  the  16th  day  of 
March,  1886.  on  proceedings  bad  therein  for 


that  purpose.  The  appellants  were  the  di- 
rectors of  the  corporation  before  and  at  the 
time  of  the  dissolution,  and  became  the  trns- 
tees  for  the  stockholders  and  creditors  of  the 
corporation,  and,  as  such  trustees,  ccunmenced 
this  action  in  the  superior  court  Taxes  were 
duly  levied  and  assessed  by  the  authorities  of 
Whitman  county  for  the  year  1895  upon  the 
shares  of  the  capital  stock  of  the  bank  owned 
by  its  stockholders.  The  stockholders  of  the 
bank  respectively  demanded  the  deduction  of 
their  debts  from  the  sum  of  their  credits,  In- 
cluding shares  In  capital  stock  of  the  bank. 
The  assessor  and  board  of  equalization  re- 
fused to  allow  such  deductions.  This  suit  was 
commenced  by  appellants  to  enjoin  the  county- 
treasurer  as  tax  collector  from  levying  upon 
the  property  of  the  corporation  now  In  the  cus- 
tody of  the  sibilants  as  trustees  for  Its  cred- 
itors and  stockholders.  A  general  demurr^ 
to  the  conytlaint  was  sustained  by  the  supe- 
rior court.  The  right  of  a  stockholder  In  a 
state  bank  to  have  his  share  of  the  capita] 
stock  Included  in  the  sum  of  his  credits  from 
which  his  debts  shall  be  deducted  has  been  de- 
tenuined  in  favor  of  the  contention  of  appel- 
lants hi  the  case  of  Bank  v.  Manxlng  (Wash.) 
51  Pac.  404. 

Appellants  also  maintain  that  the  order  of 
the  superior  court  dissolving  the  corporation  Is 
a  judgment  in  rem,  and  was  a  conclusive  de- 
termination that  all  claims  against  the  corpo- 
ration were  discharged,  and  the  fact  of  the  ex- 
istence of  such  claims  was  necessarily  passed 
upon  by  the  court  at  the  time  such  order  was 
made,  under  section  1519,  1  Hill's  Code.  and. 
therefore,  that  the  property  In  the  possession 
of  appellants  was  nonerated  from  the  claim 
for  unpaid  taxes.  But  the  liability  against 
the  bank  for  the  taxes  assessed  against  Its 
capital  stock  to  the  shareholders  had  become 
fixed  and  a  primary  one  before  the  dissolution 
of  the  corporation.  We  do  not  agree  with  the 
contention  of  appellants  that  such  Uoblllty  can 
only  be  enforced  by  suit,  but.  when  due,  the 
county  treasurer  may  enforce  the  liability  by 
distraint  and  levy  upon  any  property  subject 
to  the  tax,  and  the  county  treasiu-er  In  this 
case  could  properly  levy  upon  the  propwty  in 
the  possession  of  the  appellants  for  the  unpaid 
tax.  Hewitt  v.  Bank  (Wash.)  51  Pac.  468. 
Plaintiffs  do  not  claim  the  tax  has  been  paid; 
but  for  the  failure  to  allow  the  deduction 
claimed  by  the  stockholders  of  their  debts  re- 
spectively from  their  credits.  Including  the 
bank  stock,  the  cause  must  be  reversed,  with 
directions  to  the  superior  court  to  ovemile  the 
demurrer  to  the  complaint,  and  to  determine 
upon  proof  the  amount  of  such  deductions; 
and  for  any  tax  remaining  unpaid  after  such 
deductions  the  respondent  will  have  the  right 
to  maintain  the  levy  upon  the  property  seized 
ffx  the  payment  thereof. 

SCOTT,  C.  J.,  and  DUNBAR,  GORDON, 
and  ANDERS,  JJ.,  concur. 
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CARSTBN'S  &  EARLBS  T.  LEIDIGH  &  H. 
LtTMBER  CO. 

Oupreme  Court  of  Washington.  Jan.  10,  1888.) 

FoHEio!f  CoRPORATiorva— Servics  or  Procesb — 
Appbalablb  Obdbrs— Rbvibv  ox  Appbau 

1.  An  order  quashing  a  summona  in  effect 
determines  the  action  or  proceeding,  and  is 
therefore  appealable,  under  the  statute. 

2.  Where  no  excoptloua  were  taken  to  the 
findiiiRs  of  fact,  the  only  question  to  be  con- 
sidered on  appeal  is  whether  such  findings  war- 
rant  the  coDcInsiooB  of  law. 

3.  In  an  action  against  a.  foreign  corporation 
not  euKoged  in  business  within  the  state,  a  sum- 
mons will  be  quHshed.  where  it  was  served  on 
the  president  of  such  corporation,  who  was  only 
casually  and  temporarily  within  the  state,  and 
afterwards  departed  therefrom,  and  the  pur- 
pose for  which  he  came  into  the  state,  and  the 
caducity  in  which  he  was  acting,  are  immate- 
rial. 

Appeal  from  superior  court,  King  county; 
E.  D.  Benson,  Judge. 

Action  by  Carsteua  &  Earlea  ag^nst  the 
Leldigh  &  Havens  liumber  Company.  From 
a  JudKment  In  favor  of  defendant,  plalntflf 
appeals.  Affirmed. 

James  Klefer,  for  appellant.  Donworth  & 

flowe,  for  respondent 

DUNBAR,  J.  This  action  was  brought  by 
the  plaintiff,  a  corporation  under  the  laws 
of  the  state  of  Washington,  to  recover  a  bal- 
ance of  $910.43  tor  goods  sold  and  delivered 
to  the  defendant,  a  corporation  organized  xai- 
der  the  laws  of  the  state  of  Missouri.  Serv- 
ice was  bad  upon  the  president  of  the  de- 
fendant corporation  In  King  county.  The  de- 
fendant appeared  specially,  and  moved  tbe 
court  to  set  aside  and  quash  the  service  of 
summons,  and  In  support  of  Its  motion  filed 
tbe  affidavit  of  John  H.  Leldigh,  the  presi- 
dent of  the  defend.int  corporation,  showing 
that  he  was  not  a  resident  of  the  state  of 
Washington;  that  on  the  20th  day  of  Jan- 
uary, 1897,  he  came  to  tbe  state  of  Wash- 
ington, arriving  at  Seattle  on  February  2d, 
and  was  served  with  summons  by  the  ap- 
pellant In  this  action  on  the  following  morn- 
ing. Affidavits  and  counter  affidavits  were 
tiled,  the  case  was  tried  upon  said  affida- 
vits, and  a  judgment  was  rendered  in  favor 
of  tbe  defendant,  declaring  the  service  of 
tbe  summons  to  be  void. 

It  is  contended  by  tbe  respondent  in  Its 
motion  to  dismiss  that  this  Is  not  an  appeal- 
able order;  but,  whatever  might  be  said 
concerning  an  order  refusing  to  qnasb  a 
summons,  we  think  it  is  evident  that  an 
order  quashing  a  summons  in  effect  deter- 
mines tbe  action  or  proceeding,  and  is  there- 
fore appealable,  under  the  statute. 

It  Is  objected  also  by  the  respondent  that 
no  proper  exceptions  were  taken  In  the  low- 
er court  to  any  of  the  findings  of  fact  or 
conclusions  of  law  made  by  the  court,  and 
we  thlnfe  this  objection  well  taken.  This 
case  was  tried  as  a  mixed  question  of  law 
and  fact,  and  tried  exclusively  upon  the  affi- 


davits which  were  considered  by  the  court, 
and  the  court  made  Ita  findings  of  fact  and 
its  conclusions  of  law  in  regular  form.  The 
findings  of  fact  not  having  been  excepted  to 
under  the  rulings  of  this  court  In  Rice  v. 
Stevens.  9  Wash.  208,  37  Pac.  440,  Hanne- 
gan  V.  Roth,  12  Wash.  65,  40  Pac.  636,  and 
many  subsequent  cases,  tbe  only  question 
for  this  court  to  determine  Is,  do  the  find- 
ings of  fact  warrant  tbe  conclusions  of  lawV 
The  court  found  that  the  defendant  was  a 
corporation  duly  organized  and  existing  un- 
der the  laws  of  the  state  of  Missouri;  that 
It  had  never  appointed  or  had  any  agent  re- 
siding In  tbe  state  of  Washington  for  any 
purpose  whatever;  bad  never  done  or  car- 
ried on  any  business  whatever  in  the  state 
of  Washington;  had  never  had  any  prop- 
erty within  tbe  state  of  Waslilngton;  had 
never  had  an  office  for  tbe  transaction  of 
business  in  any  county  In  the  state  of  Wash- 
ington; and  that  it  did  not  at  any  time 
have  any  officer  or  agent  residing  in  any 
county  in  the  state  of  Washington  upon 
whom  process  might  be  served  against  said 
defendant  company,  or  any  officer  or  agent 
whatever  of  said  defendant  company.  Tbe 
appellant  has  based  Its  argument  so  entire- 
ly upon  the  matters  and  things  set  up  In 
the  affidavits  that  It  Is  of  very  little  value 
to  this  court  In  determining  the  law  gov- 
erning this  case,  for,  if  we  were  to  consider 
the  attidavlta,  we  might  conclude  that  the 
transaction  or  sale  bad  been  made  In  the 
state  of  Washington;  but  the  finding  of  the 
court  is  that  the  defendant  has  never  done 
or  carried  on  any  business  whatever  In  tbe 
state  of  Washington,  and  that  John  H.  Lel- 
digh. to  whom  a  copy  of  summons  and  com- 
plaint were  delivered,  was  at  said  time  only 
casually  and  temporarily  In  the  state  of 
Washington,  and  has  since  departed  there- 
from; so  that  the  argument  of  appellant 
made  on  tbe  Iflth,  17tb,  18tb,  19th,  and  Wth 
pages  of  Its  brief,  In  relation  to  the  pur- 
pose for  which  Mr.  Leldigh  came  to  this 
state  and  the  capacity  In  whlcb  he  was 
acting.  Is  not  In  point  In  tbe  discussion  of 
this  case.  We  think,  from  an  investigation 
of  the  cases  cited  by  tbe  appellant,  that  it 
has  confused  the  idea  of  jurisdiction  of 
states  over  foreign  corporations  with  the 
Idea  of  a  proper  service.  It  Is  not  ques- 
tioned, by  any  of  the  cases  that  we  have 
seen,  that  where  a  summons  lias  been 
served  upon  an  officer  of  a  corporation  for 
whose  acts  the  corporation  Is  bound,  where 
tbe  statute  provided  for  a  legal  service  on 
such  agents  or  parties,  the  jurisdiction  of 
tbe  state  court  over  foreign  corporations  at- 
tached. But  In  this  case  it  does  not  ap- 
pear to  us  that  service  was  made  under  the 
statute  or  in  any  other  way  that  has  ever 
been  maintained  by  any  court,  viz.  by  serv- 
ing Bn  officer  of  the  foreign  corporation 
which  had  no  place  of  business  In  the  state, 
and  which  bad  never  done  any  business  In 
the  state,  such  officer  being  simply  tempo- 
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rarlly  present  In  tbe  state.  And  most  of 
"Uie  cases  cited  by  an>dlant,  as  we  before 
Indicated,  are  cases  simply  sustaining  Jnrls- 
dletlon  under  statates  wtalcb  proTlded  for 
legal  srarlce.  It  Is  true  that  In  Hlller  t. 
Railroad  Co.,  70  N.  T.  223,  a  scrrlce  upon 
a  director  of  a  foreign  corporation  In  the 
state  of  New  York,  while  be  was  there  tem- 
porarily on  his  own  hnslnesa,  was  a  good 
service  and  a  sufflctent  commencement  of  the 
action,  alUiougb  defendant  had  no  property  In 
that  state,  hot  In  tluit  case  It  was  determined 
the  court  that  the  contract  was  mode  la  the 
state  of  Xew  York.  There  the  plalntllf  had 
made  a  contract  to  enter  defendanfs  service 
for  a  term  of  years,  his  hushi^  being  to  pro- 
cure emigrants  to  purchase  snd  settle  on  de- 
fmdant's  lands  In  Nebraska.  Plaintiff  was 
bound,  under  the  contrsct,  to  maintain  during 
the  whtde  time  an  office  In  the  city  at  New 
YoriE,  and  was  to  go  to  Europe  for  two  or  three 
months  to  arrange  for  emigration,  and,  in  ac- 
cordance with  said  omtract,  opened  and  k^t 
open  In  the  dty  of  New  Ywk  tbe  oflice,  until 
the  contract  was  terminated  by  tbe  defendant 
In  that  case  tbe  court  very  properly  held  that 
in  an  action  for  services  under  the  contract, 
and  for  damages  under  the  breach.  It  was  to 
be  assumed  that  the  parties  understood  that 
plalntUTs  principal  duties  under  tiie  contract 
would  be  discharged  In  New  Ywk  City,  and 
that,  therefore,  Qie  cause  of  action  arose  within 
that  state.  SubstantlaUy  the  same  doctrine 
was  announced  In  ^ope  v.  Hantifacturlng  Co., 
87  N.  Y.  137.  But  the  court  In  those  eases 
was  construing  a  statute  vastly  different  from 
our  statute,  and  maintained  the  doctrine  that 
the  manner  of  service  depended  entirely  upon 
the  legislature.  These  cases,  however,  stand 
alone,  so  far  as  the  annoancement  of  the  doc- 
trine Is  coocerned  that  tbe  service  on  the  offi- 
cer of  a  foreign  corporation  who  Is  tempora- 
rily In  the  state  is  a  good  service,  with  the  pos- 
sible exception  of  Klc^p  v.  Waterworks  Co., 
52  N.  W.  819,  a  Nebraska  case;  though  this 
case  Is  not  in  point  here,  for  tbe  reason  that 
the  statute  of  Nebraska  was  entirely  different 
from  our  statute,  and  for  the  further  reason 
that  It  was  conceded  in  that  case  that  the  debt 
was  contracted  In  Nebraska,  while  the  finding 
of  the  court  In  this  case  Is  to  the  contrary, 
and,  even  If  we  should  consider  the  complaint, 
there  Is  nothing  there  that  would  Indicate  that 
tbe  debt  had  been  contracted  In  this  state.  The 
doctrine  announced  by  the  New  York  cases  has 
not  l>een  followed  by  the  federal  courts.  See 
Bentllf  V,  Finance  Corp.,  44  Fed.  G67. 

The  contention  of  the  appellant  that  section  7 
of  article  12  of  tbe  constitution,  which  provides 
that  "no  corporation  orifanized  outside  the  lim- 
its of  this  state  shall  be  allowed  to  tranfiact 
business  within  the  state  on  more  favorable 
conditions  than  are  prescribed  by  law  to  simi- 
lar corporations  organized  under  tbe  laws  of 
this  state."  will  be  invaded  If  this  judgment 
Is  maintained,  has  no  force,  from  the  fact  tiiat 
It  appears  from  the  findings  of  the  court  that 
the  defendant  corporation  here  Is  not  transact- 


ing bustneas  within  the  state  under  any  ctmdl- 
tlon  wbaierr^.  Mr.  niompson.  In  his  work  on 
Corporations  (rolnme  6,  |  SOaO),  lays  down  tbe 
rale  goremlng  Gbla  cbm  aa  follows:  "It  la  a 
principle  of  American  law  firmly  settled,  and 
one  which  may  be  retarded  as  the  law  every- 
where, except  where  changed  by  statute  that 
service  of  process  upon  an  ol9cer  or  agent  of 
a  foreign  corporation,  casually  or  temporarily 
found  within  the  jurisdiction,  whether  upon 
his  own  business  or  otherwise,  will  not  give 
Jurisdiction  to  render  a  Judgment  in  personam 
against  the  corporation.  It  can  make  no  dif- 
ference, In  respect  of  the  operation  of  this  prin- 
ciple, whether  the  officer  Is  easoally  or  tempo- 
Tartly  within  the  jurisdiction  for  bis  own  pri- 
vate purposes,  or  for  the  purposes  of  the  oor- 
porathm,  always  provided  Oiat  the  local  Mat- 
ute  law  has  not  changed  the  tsactlceL"  And 
the  cases  cited  by  the  author  ovtfwhelmlngly 
support  the  principle  therein  announced.  In 
fact,  not  only  tbe  weight  of  authority,  but  all 
the  authorlQr  that  we  have  been  able  to  find, 
outside  of  the  New  X(x3t  and  Nebraska  cases 
above  mentioned,  sustains  this  text  The  cases 
are  reviewed  In  8  Am.  &  Eng.  Enc.  Law  pat 
Sd.)  p^  884.  Under  the  circumstances  of  this 
case,  then,  as  shown  the  findings  of  fact, 
the  Judgment  of  the  lowtt  court  must  be  sus- 
tained, and  It  Is  affirmed. 

SCOTT,  a  J.,  and  GORDON  and  REAVIS. 
JJ.,  concur.  ANDERS,  3^  concurs  hi  the  xe- 
snlt 


NOYES  et  ux.  T.  KINO  COUNTY  et  al. 

(Supreme  Court  of  Washington.   Jan.  3,  1898.) 

Dismissal  —  TAXATioir  —  Dbbcriptios  —  AppbaIt— 
Rbvisw. 

1.  A  general  finding  that  plaintiffs  have  fail- 
ed to  make  out  a  case  la  sufficient  fonndatfon 
for  a  decree  dismissing  the  action. 

2.  The  fact  that  plaintiffs'  lots  were  asseBsed 
as  "fractional"  lota,  when  the  official  plat  does 
not  contain  tbe  word  "fractional,"  ia  not  a  ma- 
terial misdescription,  where  one  examining  the 
plat  book  conld  not  be  misled. 

3.  The  supreme  court  will  not  distorh  the 
finding  of  the  trial  court  as  to  the  value  of 
property  assessed,  where  only  two  witnesses 
testify  thereto,  one  nphfddlng  plaintiffs,  and 
the  other  defendants',  contention. 

4.  The  valuation  of  personal  property,  as 
made  by  the  assessor  and  approved  the 
board  of  equalization,  is  conclusive. 

Appe^  from  superior  court,  Khig  county: 
William  Hickman  Moore,  Judge. 

Suit  by^  John  Noyes  and  wife  against  the 
county  of  King  and  others.  From  a  decree  for 
defendants,  plaintiffs  ajqieal.  AfBrmed. 

K.  B.  Alt>ert8on  and  George  Donwortb.  for 
appellants.  James  F.  McKIroy,  (or  respondents 
King  county  and  another.  John  K.  Brown,  for 
respondent  dty  of  Seattle. 

REAA'IS,  J.  Plaintiffs  (appellants)  seek  to 
set  aside  and  enjoin  the  collection  of  a  portion 
of  the  tax  for  the  year  1885  standing  on  the 
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assessment  roll  of  King  coonty.  The  tax  was 
leTled  upon  property  of  plaintWFs  described  as 
fracUonal  lots  3  and  6  of  block  A  of  A.  A.  Den- 
ny's addition  to  the  city  of  Seattle.  Upon  the 
dty  plat  iB  found  the  description:  "Lots  three 
and  six  of  block  A  of  A.  A.  Denny's  addition  to 
Seattle."  These  lots,  as  platted  originally,  had 
a  frontage  of  60  feet  on  the  west  side  of  Front 
street,  and  a  depth  of  120  feet,  running  west- 
«rly  from  said  street,  across  the  govemment 
meander  line,  to  an  alley  intersecting  the  block. 
The  premises  so  platted  are  partly  upland  and 
partly  tideland,  and  the  tldeland  parcels  are 
DOW  embraced  In  the  plat  of  the  Seattle  tide- 
lands  filed  In  the  office  of  the  board  of  state 
land  commissioners  on  the  15th  day  of  March, 
18W.  The  portions  of  the  original  lots  8  and 
6  below  the  meander  line  are,  respectively,  des- 
ignated on  ttie  state  plat  as  lots  2  and  8  ot 
block  190  thereof,  and  are,  respecttrely,  IdoD- 
tlcal  therewith.  Prior  to  1S85  the  easterly  nme 
feet  of  each  of  the  original  lots  3  and  9  were 
appropriated  by  the  city  as  a  part  of  Fnmt 
street.  At  the  time  of  the  assessment  now  In 
question  the  upland  part  of  lot  3  embraced  lees 
than  one-third  of  the  entire  original  area,  and 
that  of  lot  6  less  than  one-fourth  of  the  entire 
original  area.  The  plaintiffs  have  been  owners 
for  more  than  five  years  of  the  upland  portions 
of  lots  8  and  6,  and  also  of  all  the  Improve- 
ments  on  the  tldeland  portions  thereof.  The 
Improvements  consist  of  a  foor-story  brick  and 
■tone  building,  with  two  basements,  occupying 
the  entire  premises,  including  both  the  upland 
and  tldeland  portions  thereof,  and  running  back 
from  Front  street  to  the  alley,  having  a  total 
frontage  of  120  fe^  and  the  uniform  depth  of 
111  feet  On  the  27th  day  of  November,  1886, 
the  plalntifTs,  having  theretofore  applied  to  the 
state  authorities  for  the  purchase  of  tldeland 
lots  2  and  8  of  block  190,  were  awarded  the 
preference  right,  and  a  contract  for  the  pur- 
chase  was  entered  into  between  the  plaintiffs 
and  the  stata  The  assessor  listed  fractional 
lots  S  and  6  to  the  plaintiff  John  Noyes,  as  the 
owner,  on  the  assessment  roll  for  1886,  at  a 
valuation  of  $21,000  npon  each  lot,  and  a  valu- 
ation of  $27,000  upon  the  Improvementa  on 
each  lot  No  tideland  property  was  listed  on 
the  assessment  roll,  and  on  the  face  of  the  roll 
the  assessment  Is  fair  and  regular.  No  appli- 
cation was  made  to  the  board  of  equalization 
for  the  correction  of  any  error  In  fixing  the 
assessed  valuation  of  the  property  assessed  to 
plaintiffs,  and  no  application  was  made  by 
plaintiffs  to  any  officer  or  tribunal  charged  by 
law  with  the  correction  or  review  of  assess- 
ments. Plaintiffs  paid  such  portion  of  the  tax 
as  they  deemed  equitable  and  fully  adequate  to 
discharge  tbe  lien  of  the  tax  upon  their  proper- 
ty for  the  year  1895,  being  atwut  one-half  of 
the  gross  amount  of  the  taxes  as  shown  on  the 
assessment  rolL  But  the  treasurer  refused  to 
enter  the  payment  made  by  plaintiffs  as  In  full 
payment  and  satisfaction  of  the  taxes  on  the 
property,  aiWl  credited  the  payment  thereon  as 
a  partial  one. 


Plaintiffs  complain  that  no  findings  of  fact 
were  filed  In  the  cause  by  the  superior  court, 
but  the  record  discloses  that  the  decree  w?j« 
one  dismissing  the  action.  It  was  observed  ti. 
Thome  V.  Joy,  15  Wash.  83,  45  Pac.  642:  "If 
the  findings  were  to  have  been  the  h&slB  of  an 
affirmative  decree,  they  might  have  been  In- 
sufilcient;  but  a  general  finding  to  the  effect 
that  plaintiffs  have  failed  to  make  out  a  case 
Is  sufficient  foundation  for  a  decree  dismissing 
the  action.  Such  a  decree  Is  warranted  upon  a 
failure  to  find  by  the  court,  and  It  la  not  neces- 
sarily founded  iq>on  any  affirmative  finding  by 
it" 

Plaintiffs  also  (intend  that  the  description 
upon  the  assessment  roll  of  their  property  is 
based  npon  the  word  "fractional"  preceding 
"lots  3  and  6,"  when  the  ofiSdal  plat  does  not 
contain  the  word  "fractional."  But  the  de- 
scription, as  do  most  descriptions  which  desig- 
nate official  plats,  must  refer  the  one  who  seeks 
to  find  the  property  to  an  examination  of  the 
plat  One  examining  the  plat  here  could  not  be 
misled  as  to  the  property.  The  ownership  as 
well  as  the  lota  would  have  been  found  of  rec- 
ord. The  word  "fractional"  was  evidently 
merely  used  by  the  assessor  because  of  the 
fact  that  only  a  portion  of  these  lots  was  then 
owned  by  plaintiff  John  Noyes.  It  Is  apparent 
that  the  assessor  did  not  Intend  to  Include  that 
portion  of  the  lots  which  extended  below  the 
meander  line  In  the  valuation. 

But  two  witnesses  testified  In  the  superior 
court  One  of  the  deputy  assessors  testified  as 
to  the  manner  In  which  the  valuation  was 
made.  It  is  apparent  from  his  testimony  that 
the  honest  Judgment  of  the  assessor  was  ex- 
o-clsed  in  azrtving  at  the  value  of  tbe  two 
lots  and  also  of  the  improvements.  Upon  the 
question  of  valuation,  the  law  requires  the 
honest  exercise  of  Judgment  by  the  assessor, 
and  It  will  not  scrutinize  closely  the  various  ele- 
ments of  value  which  were  taken  Into  consid- 
eration by  him,  unless  some  of  them  were  pal- 
pably misleading  and  arbitrary.  One  other  wit- 
ness testified,  and  In  Ills  opinion  varied  the  val- 
uation of  the  assessor  sufficiently  to  sustain  the 
contention  of  plaintiffs  as  to  the  real  value  of 
ttie  property  assessed.  But  upon  the  testimony 
tbe  superior  court  found  adversely  to  plaintiffs, 
and  we  do  not  believe,  under  the  settled  prac- 
tice In  this  oonrt  that  there  Is  sufficient  prepon- 
derance In  favor  of  plaintiffs  to  disturb  the  find- 
ing of  the  superior  court  We  do  not  think  that 
sufficient  irregularity  In  the  manner  of  listing 
the  personal  property  Is  shown  to  render  its 
assessment  void,  and.  If  not  void,  the  valuation 
of  the  personal  property  made  by  tbe  assessor, 
and  approved  by  the  board  of  equalization,  Is 
conclusive,  as  heretofore  determined.  ,  Olympla 
Waterworks  v.  Geibach  (Wash.)  48  Pac.  251; 
Olympla  Watmvorks  T.Thurston  Co.,  14  Wash. 
268,  44  Pac.  267.  The  Judgment  of  the  supe- 
rior court  must  be  affirmed. 

SCOTT,  O.  J.,  and  DUNBAR,  ANDERS,  and 
GORDON*  JJ.,  concur. 
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KRUTZ  T.  BATTS  et  ux. 

(Supreme  Court  of  WaBhington.  Jan.  11,  1898.) 

SaLI  on  BxECUTIOK— CONFIKHA.TION— Objbctionb 
— Ibhboulabities— JCDOHBST  Co3(ci.n- 
81TB— Appeal. 

1.  Ad  order  denying  a  motion  to  strike  o1> 
jectionx  to  the  confirmation  of  a  sale  of  land  on 
execution  is  a  final  order,  affecting  a  aubstau- 
tial  right,  and  therefore  api>eulable. 

2.  Under  Code  Proc.  $  508.  subd.  1,  providing 
Tor  the  confirmation  of  a  Bale  of  land  on  execu- 
tion, at  the  term  next  following  the  return  of 
the  writ,  or,  if  it  be  returned  in  term  time,  then 
at  Ruch  term,  unless  the  judKment  debtor  or 
his  legal  representatives  shall  file  with  the  clerk 
ten  days  before  such  term,  or,  if  the  writ  be 
retunied  in  term  time,  then  five  days  after  snch 
return,  his  objections  thereto,  such  objections 
filed  more  than  a  year  after  the  return  of  the 
execution  were  not  in  time. 

3.  Under  Code  Proc.  %  508,  subd.  2,  proTid- 
ing  that  the  court  shall,  notwithstanding  objec- 
tions to  the  confirmation  of  a  sale  of  land  on 
execution,  allow  the  ot^er  confirming  such  sale, 
unless  it  shall  appear  that  there  were  substan- 
tial irregularitieij  iu  the  proceedings  concern- 
ing the  sale,  to  the  probable  loss  or  injury  of 
the  party  objectintr.  it  was  error  to  deny  such 
order  on  the  ground  that  the  judgment  was 
void  for  want  jurisdiction. 

Appeal  from  superior  court,  Whitman  coun- 
ty; William  McDonald,  Judge. 

Action  by  Thomas  S.  Krutz  against  Neander 
Batta  and  another,  by  attachment  There  was 
M.  judgment  in  favor  of  plalntltr,  under  which 
certain  land  was  acAd  on  execution,  and,  front 
an  order  denying  confirmation  of  auch  sale, 
idalntiff  appeals.  Reyersed. 

J.  N.  Plckrell,  for  appelkmt  B.  G.  Bhiir, 
for  respondents. 

DUNBAR,  J.  This  action  was  commenced 
on  the  25th  day  of  Xovcniber,  1S95,  in  the  su- 
perior court  of  Whltnian  county  by  the  appel- 
lant, to  recover  on  the  piiucliuil  note  of  ?400 
and  two  coupon  notes  of  JL*lt  each.  The  ap- 
pellant allreoa  that  on  the  2Gth  day  of  No- 
vomlKT,  1S!)5,  he  fllcd  in  said  superior  court 
the  affidavit  of  one  J.  M.  Hill,  and  the  return 
of  the  sheriff  of  Whitman  county  that  the  re- 
spondents could  not  be  found  In  Whitman 
county,  state  of  Washington.  The  affidavit 
and  the  iTturn  of  the  sheriff  cannot  be  found 
In  the  files  of  the  court,  but  the  appearance 
docket  in  tlie  clerk's  office  shows  the  filing  of 
the  affidavit  of  Hill.  On  the  said  20th  day  of 
Xuveuiber,  one  Daniel  Frew,  as  agent  for  and 
on  behalf  of  appellant,  filed  his  affidavit  for 
attachment,  setting  forth  the  nature  of  the  ac- 
tion as  alleged  In  the  complaint,  and,  for 
grounds  of  attachment,  that  the  defendants 
had  absconded  from  their  usual  place  of 
alKKle,  In  the  state  of  WashlnRtoo,  so  that  the 
ordinary  process  of  law  could  not  be  sensed 
upon  them,  and  that  they  were  then  nonresi- 
dents of  the  state  of  Washington.  Affidavits 
as  a  basis  of  service  for  publication  were  filed. 
Publication  w^as  duly  made.  The  respond- 
ents' default  was  duly  taken,  and  Judgtnent 
was  entered  for  appellant  In  accordance  with 
the  prayer  of  his  complaint.  Execution  was 
Issued,  and  t  the  17th  of  March,  18D6,  by  vlx- 


tue  of  said  execution,  the  shnlff  leried  on  the 
lands  of  the  respondents  theretofore  attached, 
advertised  the  same  for  sale,  and  on  the  ISth 
of  April,  1890,  sold  the  same  to  the  apiiellant 
for  tlie  sum  of  ¥535.  On  the  20tb  of  April. 
1896,  the  return  was  placed  upon  the  motion 
docket  of  the  court  and  on  the  same  day  called 
up  hy  appellant,  and  passed  by  the  court  for 
confirmation.  Nothing  further  was  done  un- 
til the  17th  of  May,  1897,  when  the  sale  was 
called  up  on  motion  hy  the  appellant  for  com- 
flrmation;  and  it  was  discovered  that  on  the 
15th  of  May,  1897,  ref^iondents  had  filed  ob- 
jections to  the  confirmation.  The  api>ellaDt 
moved  to  strike  the  objections,  which  motion 
was  overruled.  Affidavits  and  counter  affida- 
vits In  regard  to  the  service  of  the  summons 
and  other  matters  were  filed.  On  the  11th  of 
June,  the  court  rendered  a  judgment  denying 
the  motion  of  the  appellant  to  strike  the  ob- 
jections to  the  confirmation  of  sale,  for  the 
reasons  announced  by  the  court,  that  the  judg- 
ment entered  therein  was  null  and  void,  and 
that  the  law  does  not  require  the  court  to  do  e 
useless  or  needless  thing.  From  that  Jodf- 
ment,  api)eal  is  taken  to  this  court. 

Kespondents  ncove  to  dismiss  the  action,  for 
the  reason  that  the  judgment  of  the  court  was 
not  an  appealable  order.  We  think  this  was 
a  final  ord^,  which  affected  a  substantial 
right,  and  It  was  therefore  appealaUe  under 
the  statute.  The  other  causes  of  motion  are 
equally  without  foundation,  and  will  be  de- 
nied. This  Judgment,  we  think,  will  have  to 
be  reversed  for  several  reasons.  In  the  first 
place,  we  think  the  court  erred  in  denying  ap- 
pellant's motion  to  strike  the  objections  of  re- 
spondents to  confirmation,  for  the  reason  that 
they  were  not  In  tkne.  Section  508  of  the  Code 
of  Procedure  Is  as  follows:  "Upon  the  return 
of  any  syile  of  real  estate  as  aforeftaid.  th* 
clerk  shall  enter  the  rtiuae  on  which  the  exe- 
cution issued,  by  Its  title.  In  the  docket  of  tbe 
term  next  after  such  return,  and  mark  oppo- 
site the  same  'sale  of  land  for  conflrmatlon.* 
and  the  following  proceedings  shall  be  bad: 
(1)  Tlie  plaintiff  shall  be  entitled,  on  motion 
therefor,  to  have  an  order  confirming  the  sale 
at  the  term  next  following  the  return  of  the 
execution,  or  If  It  be  returned  In  terra  time, 
then  at  such  term,  unless  the  judgment  debtor, 
or  In  case  of  his  death  his  rejn'esentatlvos.  shall 
file  with  the  clerk,  ten  days  b^ore  such  term, 
or  If  the  writ  be  returned  In  term  thne,  then 
five  days  after  the  return  thereof,  his  objec- 
tions thereto."  This  statute  seems  to  be  pisbi 
and  decisive  of  the  rights  of  the  objechw.  It 
is  true  that,  under  the  provision  of  the  consti- 
tution, the  terras  of  cotnt  are  to  a  certain  ex- 
tent abolished;  yet,  by  rules  of  the  superior 
courts  throughout  the  state,  they  have  ses- 
sions, which  are  practically  synonymous,  so 
far  as  these  provisions  of  the  law  are  con- 
cerned, with  terms;  and  It  la  evidently  not 
the  intention  of  the  law  to  allow  an  Indefinite 
time  to  elapse  before  an  objection  to  a  con- 
firmation Is  made.  But,  even  If  this  were  not 
true,  subdiviston  2  of  the  section  atwve  quoted 
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proTides  that,  'If  sach  objections  filed,  the 
court  shall,  ootwltlistaDdlDg,  allow  the  order 
conflmiinfc  the  sale,  unless  on  the  bearing  of 
the  motion.  It  shall  satisfactorily  appear  that 
there  urare  substantial  irre^rnlarltles  In  the 
proceedings  concerning  the  sale,  to  the  prob- 
able loss  or  Injnry  of  the  party  objecting.  In 
the  latter  case,  the  court  shall  diRaHow  the 
motion,  and  direct  that  the  property  be  resold, 
in  whole  or  In  part,  as  the  case  may  be,  as  np- 
oa  an  execution  received  of  that  date."  It 
win  thus  be  seen  that  the  only  question  which 
the  court  has  a  right  to  inrestlgate  is  a  ques- 
tion of  Irregularity  In  the  proceedings  concern- 
ing the  sale.  The  law  is  plain  and  ImperatlTe 
on  that  proposition,  and  the  matters  objected 
to  by  the  respondents  here  were  not  matters 
concerning  the  Irregularity  of  the  sale,  but 
concerning  the  JtirlRdtetton  of  the  conrt  which 
r«idered  the  Judgment  In  the  first  Instance; 
and  the  court  based  Its  deelalon  on  that 
gronnd,  tIz.  that  the  Judgment  was  Told.  It 
might  be  possible  that,  If  upon  the  flace  of  the 
Judgment  It  afflrmatlrely  appeared  that  the 
Judgment  was  absotately  vidd,  and  of  no  ef- 
fect, the  conrt  would  be  warranted  In  taUng 
notice  of  that  fact,  and  refuslqg  to  make  any 
order  under  such  Judgment.  But  the  Jndg- 
ment  In  this  case  Is  not  of  that  character.  It 
recites  facts  which  constituted  undoubted  Ju- 
risdiction In  the  manner  of  the  service,  and 
recites  that  the  law  and  premises  were  In 
every  respect  fully  complied  ^th  respecting 
said  service.  That  being  the  case.  In  a  col- 
lateral  proceeding  lilce  this,  where  the  Judg- 
ment Itself  is  not  directly  nwwiled,  the  Juris- 
diction of  the  court  rendering  the  Judgment 
wni  be  presumed  to  hare  attached.  Outside 
of  the  plain  provisions  of  the  statute  Just  quot< 
ed.  which  would  prevent  the  court,  upon  an 
application  for  confirmation,  from  Inquiring 
Into  anything  excepting  the  regularity  of  the 
sale,  the  most  of  the  objections  to  the  jurisdic- 
tion in  this  case  are  mere  matters  of  error, 
which  could  be  attacked  only  upon  an>aal 
from  the  Judgment. 

It  Is  said  that  appellant  had  a  mortgage  up- 
on 80  acres  of  land  to  secure  these  notes,  and 
that  he  waived  the  mortgage,  and  sued  upon 
the  notes,  and  attached  an  additional  80  acres 
of  land.  We  know  of  no  law  which  will  pre- 
vent a  party  from  waiving  at  any  time  any 
security  that  he  nuiy  have,  and  suing  upon 
Us  note;  and  it  Is  certainly  not  against  mof- 
als.  for,  under  the  law  existing  at  the  time  this 
mortgage  was  given.  If  the  appellant  had  fore- 
closed his  mortgage,  and  the  security  had  not 
been  ample,  execution  would  have  run  against 
the  other  land  attached. 

Again,  It  Is  insisted  that  the  complaint  did 
not  state  a  muse  at  action  snfllcient  to  give 
the  court  Jurisdiction.  A  glance  at  the  com- 
plaint is  Kuffident  to  refute  this  assertion.  We 
think  It  was  a  good  complaint  In  every  re- 
spect, and  the  usual  compliant  in  cases  of  this 
kind.  However,  there  is  a  vast  difference,  so 
far  as  Jurisdiction  Is  concerned,  between  a 
complaint  which  Imperfectly  states  a  good 


cause  of  action,  and  which  ml^t  be  a  vropee 
subject  of  a  demurrer  or  motion,  and  a  com- 
plaint which  states  no  cause  of  action  at  all, 
or  affirmatively  shows  that  the  court  haa  no 
Jurisdiction  over  the  subject-matter  or  over 
the  parties  to  the  action.  The  contention  of 
the  respondents  that  this  land  was  sold  for  a 
judgment  for  $52  Is  scarcely  worthy  of  no- 
tice, when  the  Judgment  Itself  shows  tliat  It 
was  for  (481.60,  with  Interest  and  costs;  and 
this  only  accentuates  what  we  have  said  con- 
cerning the  difference  t>etween  an  error  com- 
mitted by  a  court  acting  within  its  Jurisdic- 
tion and  a  court  acting  without  Jurisdiction; 
for  tf,  under  the  complaint,  jud^nnent  could 
not  properly  have  been  rendered  for  more 
tlian  $52,  then  the  court  simply  erred  In  ren- 
dering a  larger  Judgment,  and  that  error  can- 
not, of  cootae,  be  called  In  question  here. 

We  have  examined  the  cases  cited  by  the 
req»ndents,  and  do  not  think  that  any  of 
them  are  in  point.  But,  outside  of  the  ques- 
tion of  the  faith  and  credit  which  Is  to  be  giv- 
en to  Judgments  of  courts  of  general  Jurisdic- 
tion when  attacked  collaterally,  the  provltdons 
of  our  statute  plainly  give  the  right  to  the  ap- 
pellant In  this  case  to  have  this  sale  con- 
firmed. The  Judgment  will  therefore  be  re- 
versed, and  the  cause  remanded,  with  instruc- 
tions to  the  lower  court  to  confirm  the  sale  In 
accordance  with  the  motion  of  the  appellant. 

AXDBBS,  GORDOy,  and  BEAVIS,  J  J.,  con- 
cur. 


WICKHAM  V.  RPRAOrE  et  nl. 
fSnprome  Court  of  Wntihington.  Jnn.  10.  ISQB.) 
Guardian— FHArD—KynwiKnoE— Limit  ATiosH. 

1,  An  infant  inhpriterl  ,500  ncrea  of  Inml, 
sultjpot  to  the  nirtcsv  nT  her  father,  who,  nrtinf; 
aw  her  trnnrdinn.  sold  2ii  acres,  and  did  not  ac- 
connt  for  the  proceeds;  nor  did  he  ever  inform 
her  of  the  siile.  After  liecomins  of  age.  deeds 
were  executed  by  her  and  iier  fnther  to  the  475 
acres.  Bf>  thnt  earh  neanired  the  whole  title  to 
a  portion  thereof.  The  public  records  that 
showed  her  title  in  the  475  acres  showed  her  ti- 
tle to  the  2ii  acres.  Held,  thnt  when  said  deeds 
were  execute<l  she  had  notice  to  put  her  nimn 
inquiry,  and  suffleient  to  chnrge  her  with  knowl- 
edge of  the  fraud,  so  that  limitations  began  to 
run  from  such  time. 

2.  The  claim  of  a  ward  when  she  Itecanie  of 
ace.  knowinir  thnt  her  guardian  had  misapplied 
the  price  of  her  land,  is  barred  in  three  years, 
uuder  Code.  S  115,  proridinK  for  8uch  limitations 
afcainst  an  action  for  relief  upon  the  ground 
of  fraud  after  discovery  of  the  facta. 

Appeal  from  superior  conrt,  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  Lucy  L.  Svickhnm  against  Otis 
Sprngue  and  another,  executors  of  tlie  es- 
tate of  John  W.  Sprngue,  deceased.  Plain- 
tiff and  defendants  appeal  from  the  decree. 
Reversed. 

P.  Tllllnghast,  for  appellants.  Bogle  & 
Richardson,  for  respondent. 

SCOTT.  C.  J.  The  plaintiff  In  March, 
1896,  brought  this  action  against  the  exec- 
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utors  of  her  father's  estate  for  an  account* 
Ing.  She  was  the  only  child  of  her  parents, 
John  W.  and  Lucy  Sprague,  and  was  born 
In  March,  1844.  Her  mother  died  in  May 
of  said  year,  leaving  an  estate  consisting  of 
several  tracts  of  land,  containing  about  500 
acres,  situated  in  Erie  county,  Ohio,  which, 
under  the  laws  of  that  state,  descended  "to 
the  plaintlfT,  subject  to  a  life  estate  In  her 
father,  as  tenant  by  curtesy.  On  Octolwr 
2,  1S(j2,  her  father  was  appointed  her  guard- 
ian by  the  probate  court  of  Erie  county.  On 
the  18th  of  said  month  he  filed  a  petition  In 
said  court,  reciting  her  ownership  of  a  cer- 
tain 25  acres  of  land  by  Inheritance  from 
her  mother,  subject  to  his  life  estate;  that 
said  tract  was  In  an  uncultivated  condition, 
and  that  the  rents  and  profits  of  it  were  not 
sutficient  to  pay  the  taxes  annually  assessed 
thereon,  and  that  it  would  be  to  the  greater 
advantage  of  the  plaintiff  to  have  lier  In- 
terest in  said  lands  sold,  and  the  proceeds 
thereof  either  put  out  at  Interest,  or  applied 
to  the  Improvement  of  other  of  her  lands; 
and  an  order  of  sale  was  entered  on  this  pe- 
tition. On  April  8,  18.53,  the  tract  was  sold 
at  public  auction  for  |7r)0,  a  report  thereof 
made  by  the  guardian,  and  on  June  13,  1853, 
the  sale  was  approved  by  the  court  Her 
father  died  at  Tacoma,  in  this  state,  on  De- 
cember 24,  1893.  The  records  of  the  probate 
court  aforesaid  fall  to  show  a  settlement  of 
bis  guardianship,  or  what  was  done  with 
the  proceeds  of  said  land;  and  this  action 
was  brought  to  recover  the  full  purchase 
price  of  said  tract,  with  Interest  at  6  per 
cent,  per  annum,  computable  with  annual 
rests,  from  the  time  of  the  sale,  which  would 
now  amount  to  many  thousand  dollars;  the 
contention  being  that  under  the  laws  of  the 
state  of  Ohio  it  was  his  duty  to  Invest  said 
moneys  for  her  benefit,  by  loanlug  the  same, 
at  Interest,  upon  certain  kinds  of  security 
specified.  The  court  found  that  the  value 
of  the  tract  in  question  at  the  time  of  her 
father's  death  was  $1,500.  and  decreed  a  re- 
covery for  that  sum,  with  interest  thereon 
from  that  time.  Each  side  has  appealed 
from  the  decree;  the  plalntiCt  contending 
that  she  was  entitled  to  recover  the  amount 
claimed  by  her,  with  interest,  as  stated,  and 
the  defendants  coutonding  that  she  should 
not  recover  at  all,  and  in  any  event  could  re- 
cover no  more  than  was  allowed  by  the 
court.  Tlie  defendants'  first  contention  will 
be  first  considered. 

In  its  ninth  and  tenth  findings,  the  lower 
court  found,  in  substance,  that  the  plaintiff 
did  not,  until  some  time  in  the  year  18J*4, 
know  that  her  father  had  ever  been  appoint- 
ed her  guardian,  or  that  she  had  owned,  or 
that  he  bad  sold,  the  tract  in  question;  that 
he  had  concealed  said  matters  from  her,  and 
bad  appropriated  the  $750  to  his  own  use; 
and  that  she  had  not  been  guilty  of  any 
laches  or  lack  of  diligence  in  failing  to  dis- 
cover such  fraud  earlier,  having  been  kept 
hf  him  In  ignor  ace  of  all  facts  that  could 


have  led  her  to  a  discovery  of  the  tmth- 
There  was  introduced  in  evidence  a  deed 
executed  by  the  plaintiff  to  her  father  in 
October,  1865,  and  also  a  deed  from  her  fa- 
ther to  her,  executed  on  the  same  day, 
whereby,  It  seems,  she  conveyed  to  him  her 
Interest  In  a  part  of  the  lands  so  Inherited 
by  her,  and  he  conveyed  to  her  his  Interest 
In  the  remainder  unsold.  The  particular 
tract  In  controversy,  which  he  had  previous- 
ly sold  as  aforesaid,  was  not  described  or  re- 
ferred to  in  either  deed.  A  third  deed  waa 
introduced,  which  was  executed  by  her  fa- 
ther and  his  second  wife  to  her  on  the  25th 
day  of  June,  1881,  conveying  all  their  right, 
title,  and  Interest  in  and  to  the  land  there- 
tofore deeded  by  the  plaintiff  to  her  father, 
except  a  certain  80  acres,  which  had  been 
sold  meanwhile,  and  the  consideration  paid 
to  her  by  him.  The  conveyances  made  in 
October,  18G5,  were  after  the  plaintiff  had 
attained  her  majority;  and  one  of  the  conten- 
tions of  the  defendants  is  that  these  trans- 
actions, as  well  as  the  later  conveyance  In 
1881,  were  sufficient  to  put  the  plaintiff  upon 
Inquiry  as  to  her  once  having  owned  the 
tract  now  In  controversy,  and  of  its  having 
been  disposed  of  by  her  father.  The  plain- 
tiff contends  that,  as  she  got  no  part  of  said 
property  through  the  probate  court,  she  was 
not  called  upon  to  examine  the  records  of 
that  court,  and  consequently  should  not  be 
charged  with  knowledge  of  her  father's 
guardianship,  and  his  sale  of  the  tract  in 
question.  But  the  plaintiff  must  have 
known,  or  must  be  charged  with  the  knowl- 
edge, that  she  got  this  land  by  Inheritance 
from  her  mother's  estate.  She  knew  that 
she  owned  several  tracts  of  land  in  Erie 
county,  and  there  is  no  px-etense  that  It 
came  from  any  other  source,  either  by  gift 
or  purchase.  The  general  public  records  of 
that  coimty  showed  that  her  mother  owned 
nit  of  this  land.  Including  the  tract  In  con- 
troversy,  which  she  had  inherited  from  her 
father,  the  plalntllf's  grandfather;  that  her 
mother  had  a  one-fifth  interest  in  the  lands  1^ 
by  her  grandfather,  and  that  the  same  had 
been  partitioned  between  the  five  children; 
80  that  these  tracts  Inherited  by  the  plain- 
tiff from  her  mother  bad  been  allotted  to  her 
mother  but  a  few  months  before  her  death. 
She  must  have  known  that  this  land  which 
she  was  deeding  to  her  father,  and  that  In 
which  he  was  deeding  his  interest  to  her, 
came  to  her  as  aforesaid;  and  the  same 
public  records  which  furnished  evidence  of 
lier  mother's  title  to  the  several  tracts  also 
furnished  evidence  of  her  mother's  owner- 
ship at  the  time  of  her  death  of  the  tract  In 
controversy.  After  attaining  her  majority, 
she  must  be  charged  with  a  knowledge  of 
the  laws  of  the  state  of  Ohio,  as  she  was  re- 
siding there  at  the  time,  upon  a  part  of  the 
other  lands,  and  continued  to  reside  there 
for  many  years,  in  Erie  county,  in  the  vi- 
cinity of  the  tract  in  question,  then  in  the 
possession  of  the  purchaser  or  his  grantee^ 
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and  to  hare  known  that  by  the  laws  of  aald 
state  tin  real  estate  ovned  br  ber  motber 
descended  to  her,  subject  to  a  life  estate  In 
her  father.  Conceding  that  she  was  not 
called  upon  to  examine  the  records  of  the 
probate  court,  would  not  ordinary  diligence 
have  required  her  to  eocamlne  the  general 
public  records,  In  order  that  she  might  as- 
certain what  property  she  bad  In  fact  In- 
herited from  her  mother,  a»  well  as  to  hare 
made  such  discovery  nearly  90  y«ir8  laterT 
If  80,  while  her  fiitber  could  have  conveyed 
hlB  life  estate  in  the  25  acres  to  another,  and 
such  purchaser's  possession  would  mot  have 
been  adrnse  to  her  during  her  father's  life, 
the  fact  that  this  25  acres  was  omitted  from 
their  respectlTe  deeds,  when  it  seems  they 
had  dealings  in  rdatlon  to  all  the  other 
lands,  would  have  been  a  pertinent  subject 
of  inquiry.  There  Is  an  utter  absence  of 
proof  tending  to  show  any  Intentional  con- 
cealmoLt  upon  the  part  of  her  father  of  the 
fact  of  his  guardianship,  and  the  sale  of  the 
tract  In  controTersy.  On  the  contrary.  It  ap- 
pears that  the  most  friendly  relations  al- 
ways existed  betweem  them,  that  she  lived 
with  her  father  until  she  was  married,  in 
1866,  and  that  he  gave  her  several  sums  of 
money  thereafter;  one  amount  being  96,000, 
In  the  year  1880^  and  that  he  left  her  915,000 
by  his  wIlL  It  also  appears  that  the  value 
of  the  tract  In  controversy  was  Inconsidera- 
te, comi>ared  with  tiie  mlue  of  the  other 
property  Inherited  by  her,  and  with  that  she 
obtained  from  her  father  by  gift;  and  If  he 
never  Informed  hex  tif  the  fact  that  he  had 
sold  this  tract,  or  of  wbAt  disposition  he  had 
made  of  the  proceeds,  considering  the  dr- 
cumstances,  it  muM  have  been  due  entirely 
to  inadvertence  on  his  part,  which  might 
well  have  happened.  In  view  <^  the  lapse 
of  time,  and  Ite  small  value.  At  the  time 
the  land  was  sold,  she  was  of  such  tender 
years  as  to  be  Incapable  of  appreciating  or 
understanding  buslnesB  matters.  There  was 
no  occasion  to  say  anything  about  It  to  her 
at  that  time,  and  It  might  easily  have  been 
foigotten  by  him  before  she  became  old 
enough  to  understand  It.  We  are  of  the 
opinion  that  as  the  plaintiff  knew  after  she 
became  of  age  that  she  owned  several  large 
tracte  of  land,  and  most  have  known  that 
■he  Inherited  this  land  from  her  mother,— 
as  she  could  not  have  supposed  that  she  ob- 
tained It  from  any  other  source,  under  the 
drcumstances,— the  fact  of  her  knowledge 
of  her  ownership  as  evidenced  by  the  deeds 
aforesaid  executed  in  1805  was  sufficient  to 
have  put  her  upon  inquiry,  and  with  ordi- 
nary diligence  she  could  have  ascertained 
that  she  also  Inherited  the  tract  In  contro- 
Tersy. The  dalm  sought  to  be  enforced  In 
this  actiuii  Inrought  80  years  after  the  exe- 
cution of  the  deeds  aforesaid,  is  one  of  a 
kind  not  often  sustelned,  unless  there  has 
been  an  actual  fraudulent  concealment  of 
the  facte  from  the  party  claiming.  It  Is  one 
of  those  stale  claims,  occaAonaUy  sought  to 
51  P.-07 


■be  enftorced,  where  It  1m  Insisted  that  the 
facte  were  unknown  during  the  lifetime  of 
one  of  the  parties  In  Interest,  but  which  are 
usually  discovered  soon  after  the  death  of 
such  party.  They  are  not  looked  upon  with 
favor,  and  the  right  to  recover  must  be 
clearly  estebllshed.  Godden  v.  Klmmell,  99 
U.  S.  201;  McQulddy  v.  Ware,  20  Wall.  14; 
Heath  v.  Elliott  (Iowa)  49  W.  984;  16 
Am-  &  Sag,  Bnc.  Law,  p.  790;  Wood  v.  Car- 
penter, lOL  U.  S.  135;  Badger  v.  Badger,  2 
Wall.  87. 

We  also  tiiinfc  her  claim  became  a  legal 
demand  In  March,  1865,  when  she  became 
of  age;  and  section  115  of  the  Code,  in  enu- 
merating actions  which  may  be  commenced 
within  three  years,  provides:  "(4)  An  action 
for  relief  upon  the  ground  of  fraud,  the 
cause  at  action  in  such  case  not  to  be  deem- 
ed to  have  accrued  until  the  discovery  by 
the  aggrieved  party  of  the  facte  constitut- 
ing the  fraud."  It  la  conceded  by  her  that 
any  knowledge  or  notice  suiBclent  to  put 
her  upon  Inquiry  would  be  snfflclrait  to 
charge  her  with  actual  knowledge  of  the 
fraud,  and  we  think  she  had  such  knowl- 
edge as  stated.  After  a  ward  becomes  of 
age,  he  stands  In  the  relation  of  a  creditm 
to  his  guardian;  and.  If  he  falls  to  bring 
salt  within  the  time  limited  1^  stetute,  the 
suit  Is  barred.  Humphreys  v.  Mattoon,  43 
Iowa.  556;  Stete  v.  WlUl.  46  Ma  286:  Splcer 
T4  Hockman.  72  Ind.  120;  Jonea  t.  Jones,  91 
Ind.  378;  Harris  v.  Calvert  ^an.  An**)  44 
Fac.  25. 

A  number  of  other  polnte  have  been  ar^ 
gued  by  the  defoidante,  relating  to  the  over- 
rullng  of  the  demurrer  to  the  complaint  pre- 
sumptions of  payment  of  the  amount  re- 
ceived for  the  land,  and  at  settlemento  with 
her  at  the  time  of  the  encution  of  the  deeds 
aforesaid,  irtilch,  under  tiie  condnslon  we 
hare  reached,  do  not  requhre  consideration. 
Reversed  and  remanded,  with  an  <nder  to 
dismiss  the  action. 

DUNBAR,  ANDERS,  GORDON,  and  RBA- 
VIS,  JJ.,  concur. 


SMITH  T.  CITY  OP  SEATTLE. 
(Supreme  Court  of  Wasbineton.  Jan.  29, 189S.) 
LlHITATIOMft— AOCSDAb  0»  C&OBBI  Of  AoTIOV. 

A  complaint  against  a  city  alleged  that  in 
1889  it  n^Igently  graded  a  certein  street,  and 
excnvated  to  about  25  feet  below  the  natural 
surface  of  plaintiffs  lot,  without  providing  any 
menns  for  lateral  support;  that  from  that  time 
to  1897  the  »oil  near  plaintiff's  lot  slid  into  said 
street,  and  was  removed  hy  defendant;  that  ia 
the  laHt  of  1896,  and  In  January,  1897,  defend- 
ant oftentimes  removed  the  soil  so  sliding  into 
said  street;  that  in  October,  1896,  plaintifTs 
lot  began  to  fall;  and  so  continued  during  the 
following  three  months,  by  reason  of  the  failure 
of  defendant  to  provide  lateral  support.  HeM, 
that  the  alleged  cause  of  action  did  not  accrue 
and  limitations  did  not  begin  to  ran,  until  Oc- 
tatoet,  1886. 
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Appeal  from  superior  court.  King  county;  E. 
D.  Benson,  Judge. 

Action  by  Mary  D.  Smith  against  the  dty  of 
Seattle.  From  a  judgment  sustaining  a  de- 
murrer to  and  dismissing  the  comidalnt,  i^in- 
tiff  appeals.  Beversed. 

Smith  &  Cole,  for  appeHlant.  John  K.  Brown 
and  F.  B.  Tipton,  for  re^ndent. 

GOBDON,  J.  The  complaint  In  this  action 
alleges  that  the  appellant  Is  flie  owner  tn  fee 
of  lot  2,  Mock  42,  of  Terry's  Second  addition  to 
the  city  of  Seattle,  situated  at  the  southwest 
comer  of  Seventh  avenue  and  Alder  street,  said 
lot  being  60  feet  wide  and  120  feet  loi%,  and 
distant  easterly  from  Yesln  Way  (a  public 
steeet)  about  130  feet  at  Its  southwest  comer, 
and  about  175  feet  at  Its  northwest  comer,  said 
block  42  being  fractional,  and  bounded  south- 
westerly Yesler  Way,  with  runs  diagonally 
through  It;  that  In  the  summer  of  1888  plain- 
tiff erected  a  dwelling  house  on  said  lot;  that 
In  Its  natural  state,  the  lot  was  sidistantlally 
level,  and  the  soil  and  earth  of  the  lot  so  re- 
lated to  the  soil  and  earth  Imme^tely  to  the 
sonthwestward,  and  to  the  soil  and  earth  of 
Yesler  Way,  that  the  latter  formed  the  natural 
and  actual  sni^xnt  of  the  sdl  and  earth  of 
plaintiff's  lot;  that  In  the  summer  and  fall  of 
1888  the  dty  graded  Yesler  Way,  between  Slxtli 
and  Serenth  avenues,  excavated  to  the  depth 
of  from  15  to  K  feet  below  the  natural  sur- 
face of  the  land  to  the  southwestwaid  of  plain- 
tiff's property,  and  carelessly  and  negHgently 
made  such  excavation,  without  leaving  or  pro- 
viding any  means  for  lateral  support  fOr  tiie 
soil  and  earth  adjoining  Yesler  Way  to  the 
northeastward  thereof,  In  consequence  at  which 
the  soil  and  earth  immediately  to  the  north- 
easterly of  said  Yesler  Way  "began  forthwith 
to  ctatft,  subside,  and  sUde  away,  which  said 
cracking,  subsldeDce,  and  sliding  away  has  con- 
tinued intermittently,  but  surely  and  wittiout 
restraint,  northeasterly  from  Yesler  Way,  ever 
since;  that  by  reason  of  the  careless,  negli- 
gent, and  unskillful  grading  of  said  Yesler  Way, 
as  aforesaid,  tqr  defendant,  and  the  falhire  of 
defendant  to  furnish  any  lateral  support,  or  any 
support,  tn  place  of  that  removed  by  said  grad- 
ing, to  the  land  to  the  northeasterly  of  said 
Yesler  Way,  between  Sixth  and  Seventh  ave- 
nues, and  to  the  said  lot  of  plaintiff,  the  soil 
HDd  earth  Immediately  northeast  of  said  Yesler 
"Way,  during  the  period  from  the  grading  of 
ftald  Yesler  Way  to  the  fall  of  the  year  1800, 
kept  gradually  sliding  or  falling  Into  said  Yes- 
ler Way.  and  said  defendant  thereupon  •  ♦  • 
BO  carelessly  and  negligently  excavated  and  re- 
moved said  sliding  and  falling  soli  and  earth, 
and  provided  no  lateral  or  subjacent  support  In 
place  thereof,  that  the  soil  and  earth  next  fur- 
ther northeast  thereto  slid  and  fell  into  said 
excavation  in  and  adjoining  said  Yesler  Way; 
that  In  the  months  of  Octolwr,  November.  De- 
cember, of  1S96,  and  January,  1807,  said  de- 
fendant oftentimes  actively  and  with  great 
force  excavated  and  removed  from  said  Yesler 
Way  the  earth  and  soil  sliding  and  falling  there- 


on, as  aforesaid,  carelessly  and  negligently,  car^ 
rylng  away  said  soil  and  earth  by  sluicing  and 
hydraulicklng  the  same  recklessly  and  careless- 
ly, also  going  off  from  said  Yesler  Way  to  the 
nortlieast  thereof  upon  prlrate  property  be- 
tween Sixth  and  Seventh  avenues,  and  remov- 
ing therefrom  large  masses  of  soU  and  earth, 
for  the  purpose  of  the  sotHier  tearing  down  said 
hillside,  and  removing  the  lateral  support  of 
land  to  the  northeasterly  thereof  and  to  plalD- 
tiff'a  lot,  and  provldli^  no  lateral  support  In 
place  thereof  for  land  adjacent  thereto  or  to 
the  lot  of  plaintiff,  and  also,  doring  said 
months,  •  *  *  excavating  and  removing 
earth  and  soil  from  below  the  established  grade 
of  said  Yesler  Way,  between  Sixth  and  Seventh 
avenues,  on  account  of  which  acts  of  defend- 
ant, carelessly,  negligently,  and  wrongfully 
done,  and  on  account  of  Its  CsUure  to  provide  to 
plaintiff's  lot  lateral  or  subjacoit  support,  the 
lot  of  plahiUff  m  the  month  of  Octobev.  1896. 
began  to  crack,  subside,  and  fall  away  onto 
adjoining  land  to  the  sonthwestorly  thereof, 
and  Into  said  Yeslo-  Way,  which  said  cracklns. 
subsidence,  and  sliding  away  of  the  aofl  and 
earth  of  plalntlfTs  lot  continued  daring  tbe 
months  of  October,  Novembn,  December,  of 
1896,  and  January,  1807,  nor  was  the  same 
caused  by  or  attributable  to  the  ndght  or  oth- 
erwise of  plaintiff's  said  house,  or  any  put 
thereof,  or  to  any  Improvements  on  said  lot 
made  by  plaintiff;  *  •  •  that  tdsis  bty  rea- 
son of  said  grading,  excavation,  and  removlniE 
of  soil  and  earth,  «  *  •  and  fUbire  to  pro- 
vide lateral  sunMrt  In  place  of  that  removed. 
*  *  *  the  soil  and  earth  of  tbe  west  (40» 
forty  feet  of  ptalntlfTs  lot  during  tbe  maattM  cf 
October,  November,  December,  1806,  and  Jan- 
nary,  1807,  cracked,  tmke  away,  and  snbsfaled 
to  a  depth  of  msae  than  twenty  (20)  feet  frani 
Its  former  and  natural  level,  and  slid  and  mov- 
ed westerly  onto  adjoining  land  and  Into  Yea- 
ler  Way;  that,  1^  reasw  tbereoC,  plalittlff  has 
suffered  and  sustained  damages  to  the  anxranc 
of  three  thousand  (3,000)  dollars.**  Tbe  com- 
plaint further  shows  that,  before  oommenctng 
the  action,  plaintiff  preeented  a  claim  In  writ- 
ing to  tbe  city  coundl,  and  that  such  datan 
was  r^ected.  To  this  complaint  the  dty  de- 
murred, upon  two  grounds,  viz.:  (1)  That  tbe 
oomidalnt  does  not  state  facts  sufficient  to  coo- 
stltute  a  cause  of  actiiHi;  <2)  that  tbe  actkn 
was  not  conunenced  within  the  dme  limited 
by  law.  The  superior  court  sustained  the  de- 
murrer, and  this  appeal  is  from  that  order  and 
the  Judgment  of  dismissal  which  followed  it. 

In  Pari£e  v.  City  of  Seattle,  5  Wasb.  1.  31 
Pac.  310.  and  32  Pac.  82.  we  held  that  where 
a  munlcliul  corporation.  In  grading  a  street,  so 
negligent^  excavates  tbe  earth  that  tbe  abut- 
ting land  Is  d^Kived  of  latoal  sannrt  to  sueb 
a  degree  as  to  cause  damage,  tbe  dty  la  lia- 
ble tw  the  damages  therd>y  occadcned.  Hie 
plaintiff  In  that  action.  Parke,  was  the  owner 
of  the  lot  situated  between  the  lot  of  tbe  ap- 
pellant in  tbe  present  action  and  Yesler  Way. 

As  to  the  first  ground  of  demurrer.  It  seems 
to  be  conceded  by  lespondmt  that  tbe  complaint 
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states  a  cause  of  action,  unlesa  the  bar  of  the 
statute  has  nm.  Therefore  the  real  question 
for  determination  is,  was  the  action  seasonably 
commenced?  It  Is  the  contention  of  the  re- 
spondent "that  any  cause  of  action  which  plaln- 
tift  might  have  had  which  Is  based  upon  the 
negligence  of  defendant  In  grading  Yesler  Way 
in  188S  is  barred  by  the  statute  of  limitations." 
We  cannot  agree  with  this  contention.  It  ap- 
pears from  the  complaint  that  the  Injury  to 
plalntifTs  property  did  not  occur  until  October, 
1896.  The  statute  of  limitations  does  not  l>e- 
gln  to  nm  until  a  right  of  action  exists,  and 
the  right  of  action  did  not  exist  until  the  injury 
occurred.  The  language  of  the  statute  Is:  "An 
action  for  relief  not  hereinbefore  provided  for 
shall  be  commenced  within  two  years  after  the 
cause  of  action  shall  have  accrued."  2  Hill's 
Code,  fi  120  (2  Ballinger's  Codes,  {  4805).  Wil- 
cox T.  Plummet's  Ex'rs,  4  Pet.  172,  lias  no 
application  to  the  present  case,  and  the  other 
authority  cited  by  respondent,  viz.  Wood,  lim. 
Act  9  179,  does  not  sustain  respondent's  posi- 
tion. It  is  there  said  that,  "in  actions  for  in- 
juries resulting  from  the  negligence  or  unskil- 
fulness  of  another,  the  statute  attaches  and  be- 
gins to  run  from  the  time  when  the  Injury  was 
first  Inflicted,  and  not  from  the  time  when  tiie 
full  extent  of  the  damages  sustained  has  been 
ascertained."  As  already  observed,  no  Injury 
to  plaintiffs  property  was  sustained  until  Oc- 
tober, 1896.  The  case  of  Backhouse  v.  Bonoml, 
101  E.  G.  li.  970,  Is  squarely  in  point.  In  that 
case  A.  was  the  owner  of  a  house.  B.,  the 
owner  of  a  mine  under  It,  In  working  the  mine, 
left  Insufficient  support  to  the  house.  The 
house  was  not  damaged  mitll  some  time  after 
the  working  bad  ceased.  It  was  held  that  A. 
could  bring  an  action  at  any  time  within  six 
years  after  the  mischief  happened,  and  was 
not  bound  to  bring  It  within  six  years  after  the 
work  was  done  wlilch  originally  led  to  the  mis- 
chief.  To  the  same  effect  are  Mitchell  v.  Col- 
liery Co..  14  Q.  B.  DIv.  125,  affirmed  In  11  App. 
Cas.  127;  Stroyan  v.  Knowles,  6  Hurl.  &  N. 
454;  Bank  r.  Waterman,  26  Conn.  324.  It 
follows  that  the  demurrer  should  have  been 
overruled,  and  the  order  and  Judgment  of  the 
siqt^lor  court  mnst  be  reversed 

DUNBAB  and  REATIS.  33.,  concur. 


QBIFFITH  T.  BURUNOAME  et  al.  (NA- 
TIONAL BANK  OF  COMMERCE 
OF  SEATTLE,  Interreoeri. 
(Supreme  Coart  of  Washington.    Jan.  8.  1898.> 

ExBormoN  Sales— Rights  or  Purchasek— Kbhtb 
— AssmNMiMT— Rrceitbhs— ErrscT  or 
Affointhbst. 

1.  The  appointment  of  a  receiver  to  collect 
the  debts  due  a  judgment  debtor  does  not  pre- 
clude a  purchaser  under  execution  sale  from 
suing  the  lessee  of  the  debtor  for  the  rents  of 
the  property  purchased,  as  allowed  by  Code  CSv. 
Froc:  S  519,  srace  a  judgment  in  such  action 
would  simply  establi^  a  claim  which  the  re- 
ceiver would  pay. 


2.  Under  Code  Civ.  Proc.  S  519,  a  purchaser 
under  an  execution  sale  is  from  the  date  of  the 
sale  entitled  to  the  possession  of  the  property 
purchased,  unless  in  possessi<m  of  a  tenant  un- 
der an  unexpired  lease,  in  whicii  case  he  may 
take  the  rents.  HeW,  that  rents  assigned  by 
the  judgment  debtor  before  jndgment  was  ren- 
dered under  wlii<^  the  sale  was  made  belonged 
to  the  assignee. 

3.  A  debtor  company,  by  resolution,  assigned 
the  rent  to  become  due  under  a  lease,  in  consid- 
eration that  the  assignee  should  not  foreclm* 
a  mortgaRe  on  the  property.  The  lesseea  drew 
the  checks  for  rent  payable  to  the  assigncu:,  who 
indorsed  them  to  tne  assignee.  Hdd  to  con- 
stitute a  legal  assignment 

Ai^>eal  from  superior  court,  King  county; 
O.  Jacobs,  Judge. 

Action  by  F.  S.  Griffith  against  L  Buiiln- 
game,  Charles  Verd,  and  Thomas  Sandeni. 
partners  as  L  Burllngame  A  Co.,  to  recover 
rent  due  under  a  lease.  The  National  Bank 
of  Commerce  of  Seattle  Intervened  as  assignee 
of  the  lease.  From  a  Judgment  for  plaintiff, 
intervener  appeals.  Reversed 

George  E.  De  Stelguer.  for  appellant.  Fat- 
con  Joslln  and  F.  8.  Griffith,  for  respondent. 

DUNBAR,  J,  On  the  26th  day  of  July, 
18^,  the  Fremont  Milling  Company  was,  and 
for  some  time  prior  thereto  bad  been,  the  own- 
er of  a  milling  plant,  consisting  of  real  estate, 
buildings,  machinery,  etc.;  and  the  intervener 
and  appellant  in  this  case,  the  National  Bank 
of  Commerce,  had  a  mortgage  upon  said  mill- 
ing plant,  to  secure  the  payment  of  notes  given 
by  the  milling  company  to  the  bank,  aggregat- 
ing $11,500,  and  further  to  secure  Interest  on 
a  note  held  by  one  George  R.  Carter,  for  the 
sum  of  $1,750.  About  this  date,  the  Fremont 
KflUing  Company  proposed  to  lease  to  the  firm 
of  I.  Burllngame  &  Co.  the  said  milling  plant 
for  the  term  of  one  year.  At  this  time,  the 
.mortgage  held  by  the  Intervener,  the  National 
Bank  of  Commerce,  had  become  due,  by  rea- 
son of  nonpayment  of  hiterest,  and  foreclosure 
proceedings  could  have  been  commenced.  The 
Burllngame  Company  desired  some  assurance 
that  their  possession  would  not  be  disturbed 
during  the  lease,  and  the  Burllngame  Company 
and  the  Fremont  Milling  Company  requested 
the  bank  to  give  such  assurance.  The  bank 
proposed  tbat  If  the  milling  company  would  as- 
sign to  it  the  rents  to  become  due  upon  such 
lease  for  the  purpose  of  securing  interest  on 
the  mortgage  indebtedness,  and  to  pay  the 
fixed  charges  on  the  property,  consisting  of 
Insurance,  taxes,  etc.,  they  would  consent  that 
the  lessee  should  retain  possession  for  the  pe- 
riod of  one  year.  These  propositions  finally 
culminated  in  an  assignment  by  the  Fremont 
Milling  Company  to  the  bank  aforesaid  of  the 
lease,  the  value  of  which  was  $300  per  month. 
Tlds  assignment  was  made  by  resolution,  and 
the  bank  was  notified  of  tbe  same,  and  re- 
quested that,  as  an  evidence  of  the  action  of 
the  company,  it  be  furnished  with  a  copy  of 
the  resolution,  which  was  furnished  It.  Aft- 
erwards the  respondent,  F.  S.  Griffith,  became- 
the  purchaser  of  the  miUlng  plant  at  execution 
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sale,  on  Judgment  obtained  against  the  Fremont 
AUllfac  Company  by  tlie  Gordon  Hardware  Com- 
pany, on  February  25,  1896,  wblch  was  some 
six  months  after  the  assignment  of  the  lease. 
After  the  saie  upon  the  Judgment,  this  action 
was  brought  by  the  respondent,  Griffith,  against 
I.  Budlngame.  Charles  Yerd,  and  Thomas  San- 
dys, partners  as  I.  Burllngame  &  Co.,  for  the 
amount  of  the  lease  from  the  date  of  the  exe- 
cution sale  until  the  expiration  of  the  lease, 
and  Judgment  was  obtained  by  respondent  in 
the  lower  court  for  something  over  $1,100. 
The  defendants  in  the  lower  court  undertook 
to  set  up  the  alignment  to  another  party, 
which  proof  was  denied  by  the  court;  but 
the  cotut  allowed  the  National  Bank  of  Com- 
merce to  Intexrene,  and  the  matters  and  things 
Indicated  were  set  op  as  matters  of  defense  by 
the  Interrener  to  the  action  of  Oie  i^ntlff. 
At  the  close  of  the  testimony  of  the  defendants 
and  toterrener,  the  plalntifT  orally  Interposed  a 
demurrer  to  the  evidence,  which  demurrer  was 
sustained  by  the  court,  and  practically  result- 
ed In  the  TO^ct  rendered  1^  the  Jury. 

A  motion  to  dismiss  has  been  Interposed  by 
the  reapondent,  on  the  ground  that  all  parties 
appearing  In  the  lower  court  were  not  served 
with  a  copy  of  the  notice  of  appeal  We 
think  there  Is  no  merit  In  tills  motion,  and  it 
wUl  be  orerrnled. 

A  great  many  questions  are  discussed  in  this 
brl^,  botii  hy  the  respondent  and  the  appel- 
lant, which  ve  tUnk  are  not  pertinent  One 
contention,  however,  of  tibe  appeUant*  tiut  this 
action  cannot  be  maintained  becanse  a  reoelTer 
bad  been  appdnted  to  collect  the  debts  doe  the 
IVemont  Bflning  Oompany,  might  be  dispoaed 
of  ber&  The  record  la  rather  obscure  con- 
conlng  the  aivolntment  of  tbta  receiver;  bn^ 
from  what  we  can  gather,  Ms  appointment 
could  not  prevent  this  action,  tba  effect  of 
wblch  wonld  8l^^)ly  be,  If  It  iirevalled,  to  ea- 
taUlata  a  claim  wblch  the  receiver  vrould  pay. 
We  tiilnk,  bowevo:,  that  Ibe  conrt  »red  In 
BDstalntog  a  demmrer  to  this  testimony.  It  to 
Hie  contention  of  the  respcmdent.  and  must 
bave  been  the  tbetny  upon  which  the  court 
rendered  Ita  Judgment,  tiiat,  under  section  519 
of  the  Oode  of  Olvll  Frocedore,  Qie  execution 
pnndiaBer  was  entitled  to  the  rents,  and  sev- 
eral cases  are  cited  from  this  court  to  sustain 
that  contention,  via. :  Debenture  Corp.  v.  War- 
ren, 9  Wash.  312,  37  Pac.  461;  Hbrdy  v.  Her- 
rlott,  11  Wash.  4C0,  89  Pac.  95S;  Knlpe  v. 
Austin,  13  Wash.  18»,  43  Pac.  2(1,  and  44  Pac 
081.  It  Is  true  that  this  court  has  held  that, 
under  the  law  which  provides  that  "the  pur- 
chaser from  the  date  of  sale  until  a  ressjie  or 
redffliptlon,  and  tlie  redemptlonar  from  the  d^ 
of  his  redemption  until  another  redemption, 
shall  be  entitled  to  the  possession  of  the  prop- 
aty  purcliased  or  redeemed,  unless  the  same 
be  m  the  poeseseion  of  a  tenant  holding  under 
an  unexpired  lease,  and  In  such  case  shall  be 
entitled  to  receive  ftom  auch  tenant  (be  rents 
or  the  value  of  Qie  use  and  occupation  thereof 


during  the  same  period,"  the  purcbaso's  Hgiit 
dated  from  the  date  of  sale.  But  it  has  never 
been  the  understanding  at  this  court,  and  is 
now  now,  that  the  statute  quoted  was  intended 
to  affect  anything  more  than  the  respective 
rights  of  the  purchaser  and  the  Judgment  debt- 
or during  the  period  of  redemption;  and  cer- 
tainly the  purchaser,  under  the  statute  and 
under  all  authority,  could  obtain  no  more  than 
the  interest  of  the  Judgment  debtor  in  the 
property  purchased;  and,  under  the  facts  prov- 
en in  this  case,  the  Fremont  Milling  Ctaiipany 
had  no  Interest  either  in  the  possession  or  In  the 
lease,  for  It  had  been  assigned  to  the  Intervener 
long  prior  to  the  execution  sale.  There  was 
no  lien  upon  tt^  property  at  the  time  of  the 
assignment,  and  there  was  nothing  to  prevent 
the  owners  from  alienating  it  or  alienating  any 
interest  not  subject  to  the  Hen  of  the  mortgage. 
It  has  been  with  great  rdnctance  that  this 
court  has  hdd  that  the  right  of  possession 
was  guarantied  to  the  purchaser  from  the  date 
of  sale  by  this  statute,  but  was  compelled  to 
do  so  by  what  seemed  to  us  the  plain  manda- 
tory language  of  the  statute.  But  we  do  not 
feel  called  upon  to  extend  the  scope  of  this 
law  to  the  extent  of  depriving  the  owner  of 
real  estate  of  the  right  of  alienating  any  In- 
terest he  may  bave  In  It  It  was  evidently 
Ok  intnitUm  of  the  legislator^  as  expressed 
In  this  law,  to  deal  only  vrltb  the  reqwcttve 
rl^tB  of  tiie  pnrcbastt  and  tite  omuri  and 
the  doctrine,  outside  of  tbe  statute,  that  the 
rent  may  be  severed  from  the  reversion,  OQier 
by  act  of  tbe  parties  In  Interest  or  by  operation 
of  the  law,  is  so  well  estabUahed  tbat  tbe  cita- 
tion of  authorities  ta  tmnecessuy. 

It  Is  contended,  howevo-,  by  tbe  respondent, 
that  the  action  of  the  Fremont  MlUlog  Com- 
pany did  not  constitute  a  lesal  assignment,  but 
that  It  was  only  a  xwomlse  to  assign.  We 
think,  however,  that  the  recturd  shows  a  valid 
assignment  made  by  the  Fremont  Bi3Utng  Oom- 
pany, and  accepted  by  tbe  intervener,  and  eax^ 
ried  Uito  practical  effect  the  mutual  actlona 
of  an  parties  concerned.  It  matters  not  that 
tbe  check  was  drawn  originally  In  favor  of 
tbe  Fr»nont  Milling  Company.  This  was  evi- 
dently slmi^  as  a  matter  of  convenience  In 
boi^keeplng,  but  tbe  whole  record  sbows  that 
tiie  intention  was  to  cany  out  tiie  terms  itf  the 
assignment  and  that  they  were  cazrled  Into 
practical  effect  This  d^ense  should  have 
been  granted  by  tbe  conrt  to  tbe  Intervener, 
and  the  only  question,  as  we  view  the  law, 
that  Is  left  In  the  case,  is,  was  tlie  awlgnment 
made?  And,  If  tbe  jury  sbonld  determine  that 
the  asslgnmrat  was  made  and  carried  into  ef- 
fect prior  to  tbe  execution  sale,  tbe  plalntllTa 
case  must  fall.  The  judgment  will  be  re- 
versed, and  the  cause  remanded,  with  Instroc- 
tlons  to  proceed  In  accordance  with  this  opin- 
ion. 

ANDERS  and  GOBDON,  JJ.,  ccmcnr.  RBA- 
VIS,  J.,  concurs  In  tbe  result 
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I.OXG  et  al.      EISEXBmS  et  aL 
(Supreme  Ckiurt  of  Washington.    Jan.  8,  1888.) 

JUDGHBKT— EQL'ITABLB  RELIBf — AOTIOX    TO  VA- 
CATE AND  RErOBH. 

}.  An  action  in  equity  to  amend  a  Judgment 
will  not  lie  on  the  ground  that  it  was  inad- 
vertently entered,  and  that  such  inadvertence  is 
nppnrent  (in  the  face  of  the  pudgment  roll,  in- 
cluding the  findings,  in  that  it  failed  to  decide 
the  matters  in  CMitroversj,  was  entered  by 
mistake,  and  does  not  express  the  decision  of 
the  court. 

2.  Where  a  petition  to  amend  a  judgment  does 
not  exhibit  the  entire  record  on  which  it  was 
baaed,  and  the  reformation  demanded  ia  a  ma- 
terial change.  In  substance,  ot  the  judgment, 
not  any  seeming  inconsistency  between  the  por- 
tions of  the  record  pleaded  will  be  presumed  to 
be  explained  hy  that  portion  of  the  record  not 
shown. 

3.  An  action  brought  more  than  a  year  after 
a  judgment  was  rendered,  to  vacate  and  amend 
it,  cannot  be  maintained  where  no  motion  was 
made  in  the  original  action,  as  provided  in  2 
Hill's  Code,  S  221,  and  no  reason  is  alleged  why 
applicaticoi  in  the  original  action  was  not  sea- 
Bonably  made. 

Appeal  from  superior  court,  Jefferson  coun- 
ty; James  G.  McCUnton,  Judge. 

Action  by  B.  M.  Long,  Olementlne  B.  hong, 
and  Francis  L.  Bash  against  Charles  Eisen- 
"M.  Kate  Klsenbels,  Henry  Bash,  and  Susan 
W.  Baah.  From  a  judgment  eostalning  a  de- 
murrer to  tbe  complaint,  plaintlfla  appeaL 
Affirmed. 

George  H.  Jones,  T.  J.  Humes,  and  Allen 
Weir,  for  appellaiita  A.  R.  Ooleooan,  for  re- 
spondents Charles  Eieenbels  and  another. 

REAVIS,  J.  This  Is  a  ault  commenced  by 
plaintiffs  In  the  superior  court  of  Jefferson 
county  to  correct  and  amend  a  Judgment  and 
decree  rendered  In  said  coturt  on  the  31st  day 
of  October,  1895,  In  which  action  Henry  Bash, 
Susan  W.  Bash.  B.  M.  Long,  Clementine  B. 
Long,  and  Francis  L.  Bash  were  plaintiffs, 
and  Charles  Blsenbels  and  Kate  Elsenbels 
were  defendants.  The  bill  of  complaint, 
which  Is  entitled  tbe  "Petition,"  sets  forth  13 
findings  of  f^ct  filed  bi  the  original  cause,  tbe 
conclusions  of  law,  and  the  decree  whlcb  Is 
here  sought  to  be  vacated.  The  decree,  after 
a  recitation  of  tbe  appearance  and  motion  of 
counsel  for  plaintiffs  for  Judgment  In  accord- 
ance with  the  findings  of  fact  and  conclusions 
of  the  court  theretofore  made  and  filed,  de- 
crees end  adjudges  that  plaintiffs  have  and 
recover  frmn  defendants,  and  each  of  them, 
the  sum  of  $3,237.03,  with  Interest  thereon, 
and  costs  and  disbursements,  and  further 
adjudges  and  decrees  that  plaintiffs  are  own- 
ers of,  and  entitled  to  tbe  poKsession  of,  an 
undivided  one-half  interest  In  real  estate  (de- 
scribing it  by  lots  and  blocks)  situated  in 
Juan  <le  Fuca  addition  to  tbe  city  of  Port 
Townsend.  The  complaint  in  this  canse  al- 
leges that  the  Judgment  and  decree  complain- 
ed (rf  is  TOld,  in  that  It  is  In  favor  of  Henry 
Baah.  Susan  W.  Bash,  B.  M.  Long,  Clemen- 
tine B.  Long,  and  Francis  L.  Bash,  plaintiffs 
In  the  origlnai  cause,  Jointly,  and  the  record 


shows  that  Henry  Baah  and  Susan  W.  Bash, 
and  each  of  them,  had  no  interest  in  tbe  sub- 
ject-matter of  the  action;  that  tbe  findings 
of  fact  on  which  the  decree  was  based  show 
there  was  no  Interest  in  said  plaintiffs  Bash 
and  Bash;  and  that  the  findings  of  fact  also 
show  that  B.  M.  Long,  Clementine  B.  Long, 
and  Francis  L.  Bash,  Jointly,  are  entitled  to 
judgment  against  Charles  Elsenbels  and  Kate 
Elsenbels  In  the  sura  of  $3,5!>u.03,  when  the 
decree  only  adjudged  $3,237.03.  It  Is  fur- 
ther alleged  that  on  the  14th  day  of  August, 
1S88,  Henry  Bash  held  a  bond  for  the  con- 
veyance of  200  acres  of  land,  more  or  less, 
aud  on  that  day  Henry  Bash  and  defendant 
Charles  Elsenbels  entered  into  a  certain  agree- 
ment in  writing,  by  the  terms  of  wlilch  Els- 
enbels agreed  to  pay  $100  per  acre  for  the 
tract,  and  tbe  expenses  necessary  In  trans- 
ferring, platting,  surveying,  and  selling  the 
same,  to  be  thereafter  sold  with  the  consent 
and  approval  of  Henry  Bash,  and  in  such 
manner  as  they  should  mutually  agree;  that, 
after  payment  for  said  land,  Charles  Elsen- 
bels should  receive  tte  proceeds  from  the 
sale  thereof,  to  the  amount  of  the  purchase 
price  and  all  expenses  incnrred  by  him,  and 
then  the  balance  of  all  the  mon^s  arising 
from  the  sale  should  be  divided  equally  be- 
tween himself  and  Henry  Bash,  sliare  and 
share  alike;  that,  under  the  terms  of  said 
agreement,  Elsenbels  paid  the  purchase  price 
to  Bash,  and  received  a  deed  of  conveyance, 
which  had  been  procured  by  Bash,  of  the 
land  theretofore  held  by  him  under  bond,  and 
platted  153.24  acres  of  the  same,  and  Elsen- 
bels had  sold  the  greater  portion  of  the  153.24 
acres  so  platted;  that  on  the  30th  of  May. 
1832,  Henry  Baah  and  Susan  W.  Bash  exe- 
cuted and  deUvered  their  deed  to  the  plaintiffs 
B.  M.  Long  and  Frauds  L.  Bash  of  all  the 
right,  title,  and  Interest  of  Henry  Bash  and 
Susan  W.  Bash  to  the  lands  conveyed  to  the 
defendant  Elsenbels  under  the  written  agree- 
ment heretofore  mentioned.  The  forcing 
allegations  were  found  as  facts  by  the  supe- 
rior court  in  the  original  action.  A  general 
demurrer  to  the  complaint  was  sustained  by 
the  superior  coart,  from  which  plaintiffs  have 
appealed. 

1.  Plaintiffs  malntatnhere  that  the  Judgment 
sought  to  be  vacated  was  inadvertently  made 
and  entered,  and  that  such  Inadvertence  is 
apparent  from  the  face  of  the  Judgment  roll. 
Including  the  findings;  that  it  failed  to  decide 
the  matters  In  controversy  between  the  par- 
ties, and  that  It  was  entered  by  mistake,  and 
does  not  ex^*ees  the  decision  of  the  court. 
And  it  is  contended  that  the  superior  court 
may,  at  any  time  Its  attention  is  called  to  tbe 
fact,  correct  a  mistake  In  its  records,  aud  that 
the  decree  should  conform  to  the  findings  of 
fact  and  conclusions  of  law.  To  support  this 
contenticn,  plaintiffs  cite  Kohn  v.  Lovett,  43 
Ga.  180;  Brewer  v.  Jones.  44  Ga.  71;  Crlm 
V.  Kessing,  88  CaL  478,  26  Pac.  1074;  2 
Freem.  Judgm.  {  500a.  Mr.  Freeman,  in  tbe 
section  above  cited,  soys:  "Mistakes  of  fact. 
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whether  made  by  the  court  or  by  one  of  the 
partlefi,  hare  been  successfully  employed  as 
grounds  for  obtaining  the  Interposition  of 
courts  of  equity,  and  securing  the  rellrf  of 
the  party  injured  by  the  mlstalie."  But  the 
authorities  cited  by  plaintiffs  go  to  the  correc- 
tion of  mere  clerical  errors,  or  misprision,  as 
In  the  case  of  Wilson  t.  Boughton,  50  Mo. 
17,  where  a  mistake  was  made  In  calculating 
the  interest  on  a  note,  and,  when  the  case 
was  called  for  Judgment,  the  Judge,  without 
calculating  the  amount,  asked  the  attorney 
what  it  was,  and  the  latter,  being  under  a 
mistake,  gave  the  result  of  the  Incorrect  calcu- 
lation to  the  court,  and  Judgment  was  entered 
for  an  erroneous  amount.  The  plaintiff  dis- 
covered the  mistake  after  It  was  too  lale  to 
correct  It  on  motion,  and  brought  suit  in  eq- 
uity to  correct  it  by  compelling  the  defendant 
to  pay  the  amount  left  out  by  Inadvertence; 
and  It  was  held  that  equity  had,  under  the 
circumstances,  Jurisdiction  to  grant  the  relief 
sought.  Boon  v.  Miller's  Ex'rs,  16  Mo.  457, 
was  a  settlement  of  lartnerahlp  accounts.  It 
involved  a  miscalculation  of  interest  amount- 
ing to  some  $900,  It  was  a  mistake  of  fact, 
and  the  court  took  Jurisdiction,  and  reformed 
the  Judgment  But  Mr,  Freeman,  in  his  work 
on  Judgments  (volume  1,  p.  100,  S  72),  says 
(citing  Doene  v.  Glenn,  1  Colo,  456)  "that  any 
error  or  defect  In  a  record  which  occurs 
through  the  act  or  omission  of  the  clerk  of 
the  court  in  entering  or  failing  to  enter  of 
record  Its  Judgments  or  proceetiings,  and  Is 
not  an  error  In  the  express  Judgment  pro- 
nounced by  the  court  In  the  exercise  of  its 
Judicial  discretion,  Is  a  mere  clerical  error, 
and  amendable,  no  matter  In  how  important 
a  part  of  the  record  it  may  be."  And  he  also 
says  further  (section  500n):  "It  seems  to  be 
well  establisheil  by  the  authorities  that  a  mis- 
take in  calculating  the  amount  due,  by  which 
the  Judgment  was  entered  tor  a  wrong  sum, 
may  be  corrected  In  equity.  An  error  in  com- 
putation is  not  necessarily  attributable  to  neg- 
ligence, for  'the  most  careful  and  expert  cal- 
culators sometimes  make  mistakes,'  " 

2.  The  i>etItIon  to  vacate  the  decree  does 
not  exhibit  the  entire  record  upon  which  the 
decree  was  based,  and,  if  there  be  any  seem- 
ing inconsistency  between  the  portions  of  the 
record  pleaded,  they  must  be  presumed  to  be 
expiainoil  by  that  portion  of  the  record  which 
is  not  sliowu.  nie  complaint  upon  which  the 
Judgment  sought  to  be  vacated  was  founded 
is  not  shown.  Neither  Is  it  shoivn  whether 
the  defendants  In  the  original  action  apjteared, 
or  w^hat,  if  any,  defense  was  Interposed,  nor 
what  was  the  relief  demanded  In  the  origi- 
nal complaint.  That  the  complaint  states 
facts,  is  not  sufficient  to  entitle  the  plaintiff 
to  relief.  He  must  also  ask  for  It,  when  no 
answer  is  made  In  the  cause.  Bank  v.  Dyer, 
14  Wash,  283,  44  Pac.  634.  We  agree  with 
counsel  for  the  respondents  that  the  decree 
must  be  supported  by  the  findings  and  conclu- 
sions, but  that  it  does  not  always  necessarily 
follow  that  the  decree  shall  be  as  broad  as 


the  findings  and  condosions  are.  The  nmten- 
tion  of  i^iitiffs  here  Is  that  the  decree  was 
not  broad  enough,  and  that  it  did  not  adjudge 
finally  the  rights  of  the  rrapective  plaintllTs: 
but  we  have  not  the  pleadings,  to  point  out 
what  rights  were  dalmed  by  the  respective 
plahitlflfs.  Tbe  reformation  of  the  Judgment 
demanded  by  the  plaintiffs  Is  a  matariat 
change  in  substance  of  tbe  Judgment  sought 
to  be  vacated,  and  not  merely  the  correciitMi  of 
a  misprision,  or  negligent  clerical  entry. 

3.  More  than  a  year  elapsed  before  plain  tiffs 
took  any  action  with  reference  to  the  Judg- 
ment sought  to  be  vacated.  No  motion  was 
made  as  provided  for  in  section  221,  2  Hill's 
Code.  Mr.  Freeman,  In  discussing  the  stat- 
utes which  authorise  a  motion  to  vacate  Judg- 
ments after  the  term  when  rendered,  and  tbe 
effect  of  such  statutes  upon  proceedings  in 
equity,  says,  "Neither  do  these  statutes  pre- 
clude a  part7,  In  a  [>r(^r  case,  from  obtain- 
ing relief  in  equity  after  the  time  for  apply- 
ing for  relief  under  these  statutes  "has  elaps- 
ed, provided  proper  reasons  are  shown  f*^  not 
making  such  application.'  "  Section  105.  See. 
also.  Ede  v.  Hazeu.  61  OaL  360.  No  reason 
Is  alleged  by  ptaintifTs  why  application  to  va- 
cate tbe  Judgment  In  the  original  action  wa.^: 
not  seasonably  made.  It  will  be  found,  upon 
an  examination  of  the  authorities,  that,  where 
such  applications  to  vaoate  a  Judgment  have 
been  entertained,  it  has  been  In  tbof>e  cases 
where  the  complainants  were  without  fault 
or  negligoice.  The  Judgment  oC  tbe  superior 
court  Is  affirmed. 

SCOTT,  O.  J.,  and  DUNBAB.  60BD0N. 
and  ANDERS.  JJ.,  concur. 


McGLELIiAN  t.  GASTON.  Sheriff. 

(Supreme  Court  of  Washington.  Jan.  20.  19S6.\ 

Procbss  —  Bbbvicb— Coxtinoahcb — SicKimss— 
Chattbl  Mortoaobb  —  Poasnsio!!  —  C4»ctbr- 
sioN  —  Valub  —  Tbbdict  —  Apfbai.  —  Bc- 

VIEW. 

1.  Where  a  party  accepts  and  admits  due  and 
legal  service  of  summons  on  a  holiday,  he  i* 
estopped  from  questioning  the  legality  of  such 

service. 

2.  Ad  affidavit  of  two  persons  that  a  thJnl 
person  had  told  them  that  defendant  was  sirk 
IS  insiifflcient  to  show  svch  alcknesB,  as  cnund 
for  continuance. 

3.  Although  a  mortgage  provides  that  tbe 
mortgagee,  under  certain  condittooB,  mtif  take 
possesiiiioD  of  the  mortgaged  property,  using  ail 
necessary  force  to  do  so,  yet  neither  the  mort- 
gagee, nor  the  sheriff,  by  virtue  of  a  summoni* 
and  complaint  in  the  foreclosnre  siiit  beinff 
pluceii  in  his  hands  for  service,  has  the  right 
to  take  possession  of  snch  fcoods  without  ih<> 
consent  of  the  mortgagor,  and  hence  sudi  a  tak- 
ing is  a  conversion. 

4.  Ad  objection  to  the  form  of  a  verdict  can- 
not be  first  urged  on  appeal. 

5.  The  determination  by  the  jury  of  value  nf 
goods  converted  is  binding  on  uie  appellate 
court. 

Appeal  from  superior  court,  Thurston  couoty: 
Charles  H.  Ayer,  Judge. 
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Action  by  T.  T.  McGIellan  against  George 
Gaston,  ae  sbertS,  for  conversioD.  From  a 
Judgment  tor  plaintiff,  defendant  appeals.  Af- 
flrmed. 

Tn^  ft  FalkDor,  for  (mpellant  Fbll  SUn- 
man  and  T.  V.  Mentzer,  for  rrapondent 

DUNBAR,  J.  On  the  5th  of  January,  1897, 
A  Forry  Instituted  an  action  against  the  re- 
spondent, McClellan,  for  the  purpose  of  fore- 
closing a  chattel  mortgage  given  oo  a  certain 
stock  of  goods.  The  summons  and  complaint 
in  said  action  were  placed  in  the  bands  of 
George  Gaston,  sheriff  of  Thurston  county, 
Wash.,  for  serrice.  The  said  Gaston  tool£  pos- 
session of  the  stock  of  goods  which  had  been 
mortgaged.  The  question  of  whethw  the  pos- 
session was  peaceable  or  forcible  Is  a  question 
at  issue  In  this  case.  This  Is  an  action  against 
Sheriff  Gaston  for  the  conversion  of  said  goods. 
Upon  the  trial  a  verdict  -vas  rendered  In  favor 
of  the  irespondent,  and  Judgment  entered 
against  Gaston.  From  aaid  Jodgment  ttils  ap- 
peal Is  prosecuted. 

Many  errors  are  assigned  by  the  appellant, 
and  many  objections  and  motions  were  Inter- 
posed during  the  trial,  some  of  which.  It  seems 
to  US,  were  essentially  dilatory.  The  defend- 
ant appeared  specially,  and  moved  the  court  to 
quash  the  service  of  the  summons  for  the  rea- 
son that  the  same  was  served  upon  a  nonjudi- 
cial day;  and  the  overruling  of  this  motion  Is 
the  appellant's  first  assignment  of  error.  It 
may  be  conceded  that  the  summona  was  served 
upon  a  nonjudicial  day,  that  a  summons  is  a 
process  Issuing  out  of  a  court,  and  that,  under 
the  laws  of  the  state,  courts  are  closed  on  legal 
holidays.  But  an  inspection  of  the  summons 
In  this  case  discovers  the  following  Indorse- 
ment: "Summons  and  Complaint.  Due  and 
l^al  service  of  the  within  summons  and  attach- 
ed complaint,  by  copies  thereof,  accepted  and 
admitted  this  12th  day  of  February,  1897. 
George  Gaston."  We  tiink  this  estc^  appel- 
lant from  raising  any  question  as  to  the  legal- 
ity of  the  service  of  the  summons.  While  it  is 
probably  true  that  the  acceptance  of  service  or- 
dlnailly  goes  only  to  the  proof  of  service,  yet  In 
this  case  the  objecticxi  is  not  that  the  summons 
was  not  a  proper  summons,  or  that  the  parties 
were  not  proper  parties  to  be  summoned,  but  It 
goes  simply  to  the  legality  of  the  service;  and, 
the  legality  of  the  service  being  admitted,  the 
appellant  cannot  now  be  heard  to  object  to 
such  service.  We  think  the  demurrer  to  the 
complaint  was  properly  overruled,  and  that  no 
abuse  of  discretion  was  indulged  In  by  the 
court  In  assigning  the  case  for  hearing. 

It  is  also  contended  by  the  appellant  that  the 
court  committed  error  In  not  granting  a  contin- 
uance on  the  showing  made  at  the  trial.  The 
showing  was  as  follows:  "State  of  Wash., 
Ooimty  of  Thurston— ss.:  A.  Perry  and  James 
^Ison,  being  on  oath,  ddy  sworn,  deposes  and 
says  that  ooe  Mr.  Bush,  a  brother-in-law  of  the 
defendant,  who  resides  with  the  defendant. 
told  theae  afiBanta  this  'JQth  day  of  April  that 


the  defendant  requested  said  Bush  to  tell  these 
affiants  that  be  was  sick,  and  could  not  be 
preset  at  this  trial."  This  was  subscribed  and 
sworn  to  by  Perry  and  Allison.  There  was 
also  an  affidavit  by  A  J.  Fallcnor,  one  of  the 
attorneys  for  the  appellant,  that  the  defendant 
was  a  material  witness  in  the  action.  It  Is 
asserted  by  the  appellant  that  sickness  Is  such 
a  ground  for  continuance  that  It  Is  an  abuse  of 
discretion  to  deny  the  application.  Conceding 
the  correctness  of  this  annotmcement,  a  glance 
at  the  affidavit  upon  which  the  motion  for  a 
contiauance  is  based  is  sufficient  to  show  that 
there  was  no  testimony  whatever  offered  to  the 
effect  that  the  defendant  was  sick.  If  such 
a  showing  as  was  made  in  this  case  should  be 
h^d  to  be  a  pr(^r  basis  for  a  continuance,  no 
ease  could  be  brought  to  trial  against  an  un- 
willing defendant,  and  no  one  could  be  held 
responsible  for  po^Jmy  in  avoiding  trials. 

There  is  really  but  one  question  in  this  case 
of  any  merit  whatever,  and  that  is  as  to  the 
instructions  given  by  the  court  Tlie  mortgage 
contained  the  ordinary  provision  that  If  the 
mortgagor  should  fall  to  make  the  payments 
as  In  the  said  notes  provided,  or  If  the  mort- 
gagee should  at  any  time  feel  Insecure,  the 
mortgagee  might  take  posseasicm  of  the  proper- 
ty  mortgaged,  using  all  necessary  force  to  do 
so,  and  might  proceed  to  sell  the  same  In  the 
manner  provided  by  law,  etc.  The  court  in- 
structed the  Jury  that  the  defendant,  even 
though  the  mortgage  set  out  In  defendant's 
answer  were  valid,  and  a  lien  on  the  goods 
taken,  had  no  right  to  take  possession  of  the 
said  goods  without  the  consent  of  plaintiff,  and 
that  the  defendant,  Gaston,  had  no  right,  un- 
der the  summons  and  complaint  in  his  bands, 
to  seize  or  htdd  the  pr<^rty  of  plaintiff,  Mc- 
Clellan; that  the  taking  possession  of  pr(H>erty 
described  in  the  complaint  by  the  d^endant, 
Gaston,  against  the  protest  or  objection  of  the 
plaintiff,  MeCleilan,  if  such  was  a  fact,  operated 
In  law  as  a  conversion  of  the  property,  and 
plaintiff  was  entitled  to  a  verdict  for  the  value 
of  such  prt^rty,  and  legal  Interest.  These  In- 
structions were  excepted  to  by  the  defendant, 
and  other  Insitmctlons  asked,  expressing  the 
reverse  of  the  instructions  given  on  this  pr(^K>- 
sition;  and  the  giving  of  the  instructions  Just 
mentioned,  and  the  refusal  to  give  the  Instruc- 
tions asked  by  the  defendant,  is  assigned  as 
error.  Many  cases  have  been  cited  by  the  ap- 
pellant to  sustain  his  contention  that  the  court 
erred  In  its  iostmctlons,  but  an  examination  of 
these  convinces  us  that  they  are  not  In  point 
There  Is  no  doubt  that  such  clauses  are  legiti- 
mate In  mortgages,  and  confer  rights  upcm  the 
mortgagees;  Imt  ttioee  rights  must  be  enforced 
as  every  other  contractual  right  Is  enforced. 
Because  a  party  to  a  contract  violates  his  con- 
tract, and  refuses  to  do  what  he  agreed  to  do,  Is 
no  reason  why  the  other  party  to  the  contract 
should  oomprf  the  performance  of  the  contract 
by  force.  The  adoption  of  such  a  rule  would 
lead  to  a  breach  of  the  peace,  and  it  is  never 
the  policy  <3i  the  law  to  encourage  a  breach 
of  the  peace.   The  right  to  an  enfofconent  ot 
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this  part  of  the  cootnct  must,  la  Oie  absence 
of  a  coDBttit  on  tbe  part  of  the  mortgagor,  be 
enforeed  hy  due  process  of  law,  tbe  snme  as 
any  otlier  contract  Some  of  tiie  cases  cited 
ttie  respoDdeDt  (notably,  O'Nell  t.  Patter- 
acm,  S2  lU.  App.  fSSi  contain  some  expressions 
wblch  might  give  color  to  i^ellant's  conteD' 
tlML  But  eren  In  tiila  case— and  It  is  not  a  de- 
dslon  iiy  the  highest  court  of  the  state— tiie 
action  was  not  between  the  parties  to  the 
mortgage,  bnt  betwera  Qie  mortgagee  and  at- 
taching creditors;  the  mortgagor  having  ab- 
Bomded,  and  left  the  property  unprotected. 
Section  700  of  Jones,  Ohat.  Mortg.  (4tb  Ed.)  Is 
as  follows:  "Upon  default  the  mortgagee  Is 
entitled  to  take  peaceable  possession  without  a 
prior  demand  for  the  payment  of  the  debt  But 
tbe  law  will  not  allow  him  to  commit  w  to 
threaten  a  breach  of  the  peace,  and  then  to 
Justify  his  conduct  by  a  trial  at  the  right  ot 
Vtagerty.  Instead  <tf  using  force,  the  mortga- 
gee must  resort  to  his  legal  remedies.  The 
mortgagee  becomes  a  trespasser  by  gc^g  upon 
the  premises  ot  the  mcHTtgagor,  accompanied 
by  a  d^uty  sheriff  who  has  no  legal  process, 
bnt  claims  to  act  colore  <rfBcU,  and  taking 
possession  without  the  active  resistance  of  the 
mortgagor.  To  obtain  possession  under  such 
a  show  and  pretense  trf  authority  Is  to  trifle 
with  the  obedience  ot  dtixens  to  the  law  and 
Its  officers.  *  *  *"  Tbe  cases  cited  sus- 
tain this  announcement  and  the  overwhelming 
weight  of  authority  is  to  the  effect  that  tbe 
posaessim  nnd«  the  cliaracter  of  the  stipnla- 
tlons  which  we  have  mentioned  cannot  be  taken 
over  the  ol^ectlons  of  tlie  mortgagor;  and  that 
was.  In  substance,  what  tbe  court  liutructed. 

There  are  srane  other  ndnor  objections,  tne  bo< 
log  to  the  form  of  the  verdict;  but  this  was  a 
matter  which  should  have  been  called  to  the  at- 
tention of  tbe  lower  court,  so  that  It  might  have 
been  corrected,  as  it  un^btedly  would  have 
bera.  Not  havhig  been  so  called  to  the  atten- 
tion of  the  lower  court  the  error.  If  It  be  an 
errw,  cannot  be  raised  for  tbe  first  time  in  this 
court,  under  the  uniform  decisions  rendered 
heretofore.  The  allegation  of  the  comidalid 
was  that  the  possession  was  taken  forcibly. 
That  was  one  of  the  issues  In  tlie  case,  and  the 
testimony  of  the  respondoit.  If  unrontrad^ctcd, 
— and  it  must  be  considered  by  this  court  as 
though  it  were  uncontradicted,  far  the  weight 
of  the  testimony  was  submitted  to  ttie  jury, — 
is  to  Qie  effect  that  he  constantly  objected  to 
the  taking  posfaeasion  of  these  goods  by  the 
sheriff.  The  question  of  value  is  also  one 
which  was  submitted  to  the  Jury,  and  while  It 
might  apiwar  to  the  court,  from  the  synopsis  of 
the  testimony  fumlslied,  that  the  Jury  placed 
a  large  vaUintlon  on  the  property,  yet  that  was 
the  trlbuudl  to  whU'h  this  qucHtlon  was  legally 
Btibmltted,  and  Ittt  decision  Is  binding  on  th's 
court.  We  think  tlu>re  was  no  error  committed 
during  the  i)rogi-css  of  tlie  trial,  and  the  Judg- 
ment wQI  tlierefLre  be  affirmed. 

SCOTT,  a  In  and  GORDON  and  REAVIS, 
JJ.,  concur. 


HAZARD  V.  McANDRBWS. 
(Supreme  Court  of  Washint^oo.    Dec.  28, 
1807.) 

JCDOUBNT— RbNDITION— CHANOB  IN  Jt'DOBS. 

All  the  evidence  on  both  Bideii  havinc  bopn 
^ven,  dcfoudant's  chnllonge  to  Its  snfQL-i'oiioy 
was  grantwl,  and  the  cftse  was  takoii  from  thi' 
jury,  but  no  foruial  juilgment  wns  eutereil. 
ffrld  tbiit.  as  the  order  of  tbe  trial  judffe  dis- 
posed of  oil  the  issues,  a  judiinu'iit  thert^aftt*.- 
slKued  by  his  succetuior  xrnn  purely  formnl,  and 
hence  within  his  jurisdictiuii.  ir  not  being  a  ease 
for  the  appliention  of  Ijaws  180r»,  p.  ti;i.  e,  3!>,  5 
1,  Bubd.  2,  providing  that  a  judicial  officer  ohali 
Qot  act  88  such  m  a  court  of  which  be  ia  a 
member  wlien  he  was  not  present  and  Bitting  na 
a  member  of  the  court  at  the  hearing  of  tbe 
matter  submitted  for  its  decision. 

Appeal  from  superior  court  King  county; 
E.  D.  Benson,  Judge. 

Action  by  G.  F.  Hazard  against  Martin  Mc- 
Andrews.  There  was  a  Judgment  for  de- 
fendant which  upon  motion  of  plaintiff  was 
set  aside,  and  defendant  ai^eals.  Reversed. 

William  Martin,  for  appellant  Geo.  Mc- 
Kay and  Byers  &  Byers,  for  respondent 

PER  CURIAM.  Upon  the  trial  before, 
the  following  order  was  made  and  entered: 
"This  cause  called  regularly  for  trial,  both 
parties  appearing  by  their  respective  coun- 
sel, the  following  Jurors  are  duly  Impaneled 
and  sworn  to  try  the  Issues  Joined  herein, 
to  vrit:  F.  A.  Iverson,  B.  &  Robinson,  B.  B. 
Starr,  E.  Jones,  George  Hooker,  G.  Eden- 
holm,  J.  Sanderson,  A.  A.  Oslwm,  John  Hlnk, 
B.  F.  Leed.  D.  K.  Sickles,  J.  F.  Terrlce. 
Trial  proceeds  by  the  examination  of  vrit- 
nesses  sworn  and  documentary  evidence  bi- 
troduced  on  behalf  of  the  ikalntlff.  De- 
fendant's motion  for  nonsuit  is  overruled. 
Exceptions  allowed.  Witnesses  are  awom 
and  documentary  evidence  introduced  on 
behalf  of  the  defendant;  whereupon  defend- 
ant's challenge  to  the  sufficiency  of  the  evi- 
dence Is  granted.  Exception  allowed; 
wbereupon  the  Jury  Is  discharged  from  fur- 
ther consideration  of  this  cause.  Dated 
Wednesday,  March  4th,  1800.  B.  Osbom. 
Judge."  No  fm-mal  Judgment  was  entered 
thereon,  and  on  the  19th  day  of  January, 
1897,  Judge  Oslwm  having  been  succeeded 
by  Judge  Benson,  the  respondent  moved  the 
latter  for  an  order  directing  tbe  entry  of 
such  Judgment  which  was  granted,  and 
Judgment  signed  by  Judge  Benson,  and  fbr- 
mnlly  entered  on  February  6,  1897.  There- 
after respondent  moved  the  court  to  set  aside 
the  Judgment  and  for  a  new  trial,  for  the 
reason  that  Judge  Benson  was  without  Ju- 
risdiction to  render  or  sign  the  same.  This 
latter  motion  coming  on  to  l)e  heard  on  the 
(ith  day  of  March,  1897,  wan  granted.  The 
appeal  Is  from  that  order. 

It  is  conceded  that  the  order  setting  atide 
tbe  Judgment  waa  granted  for  tbe  sole  rea- 
son that  Judge  Benson  considered  that  he 
was  without  Jurisdiction  to  sign  or  enter  the 
Judgment  referred  to.    Thm  order  made  by 
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Jlidge  Oabom  on  tba  trial  of  the  cause  dis- 
posed of  all  of  the  issues  as  effectually  as  a 
rerdict  of  a  Jnr7,  and  tbe  Judgment  there- 
after signed  hy  bis  auccessor,  Judge  Ben- 
son, was  a  purely  ftmnal  Judgment,  not  In- 
TolTlng  the  exercise  of  any  discretion.  Sub- 
division 2,  1 1,  c  3tf,  p.  68,  Laws  ISSKi,  cited 
and  relied  upon  by  respondent's  counsel,  Is 
not  applicable  to  the  case  bere^  That  provi- 
sion has  no  application  to  a  case  where  but 
one  decision  or  Judgmmt  can  be  made,  Tbe 
order  setting  aside  and  vacating  tbe  Judg- 
ment must  be  reversed. 


SHEEHAN  et  al.  v.  WIN'EHILL  et  al. 
(KERRY,  Interrraer). 
(Supreme  Court  of  WaBhington.  Jan.  10, 1808.) 

LaSDLOKD  ANI>  TkSAST— RBPAtK8. 

Where  the  city  notified  a  landlord  that  Bhe 
must  repair  the  teased  property,  and  the  teniint 
refused  to  pay  rent  until  the  repaiPB  were  made, 
and  she  apreed  to  pay  for  rep.Tira,  a  findinir  that 
Bhe  authorized  the  tenant  to  have  the  property 
repaired  will  not  be  disturbed. 

Appeal  from  superior  court.  King  county; 
William  Hickman  Moore,  Judge. 

Action  by  John  W.  Sheehan  and  others 
against  Guatave  Winehill  and  others,  In  which 
A.  S.  Kerry  intervened.  Judgment  tor  plaln- 
tlira,  and  defendant  Sarah  Woodward  appealB. 
Affinned. 

Frank  P.  Lewis,  for  appellant.  Allen  &  Al- 
len ajid  John  H.  Powell,  for  respondents. 

DUNBAR,  J.  The  essential  facts  In  this 
case  are  briefly  as  follows:  Sarah  Wood- 
ward, the  appelLint  here,  and  her  husband, 
were  the  owners  of  lot  8  in  block  11,  D.  S. 
Moynard's  plat  of  tbe  town  of  Seattle;  and  one 
Gustave  Winehill,  who  is  one  of  the  defendants 
In  tills  action  l>elow,  leased  from  them  the  said 
lot  for  the  term  of  15  years  from  the  1st  of 
July,  1880.  One  of  the  conditions  of  the  lease 
was  that  the  said  Winehill  should  erect  upon 
the  lot  a  good  and  substantial  buildli^,  for 
which  building,  after  tbe  expiratlcm  of  the 
term  of  said  lease,  the  Woodwards  were  to  pay 
to  tbe  said  Winehill  two-thirds  of  Its  value. 
Winehill  was  to  pay  a  monthly  rental,  and  to 
pay  the  taxes  on  the  property;  and.  In  default 
of  the  pajment  of  the  taxes  and  the  payment 
of  the  rent.  It  was  conditioned  that  the  Wood- 
wards mlpht  re-enter  said  premises.  Wine- 
hill entered  into  the  possession  of  the  property 
under  the  lease.  Woodward  died,  and  the  ap- 
pellant became  executrix  under  his  will.  It 
appears  that  the  house  became  In  dan{::er  of 
falling,  so  that  the  city  authorities  were  about 
to  move  against  It.  and  did  in  fact  place  a 
rope  around  It.  Winehill  entered  Into  a  con- 
tract Cor  the  repairing  of  the  house.  Tlic  re- 
spondent in  this  cnsc,  having  furnished  the 
materials  used  in  said  repair,  filed  his  lieu,  and 
brought  this  acilou  for  its  foreclosure.  Tlie 
main  question  at  Issue  here  Is  wliether  the  re- 
spondent's lien  Is  limited  to  tbe  leasehold  In* 


terest  of  WlnehlU,  or  whether  bis  lien  shall 
attach  to  the  realty.  Some  lpg.il  que.^tions  are 
discussed  by  the  appellant  in  his  brief,  but 
the  legal  propositions  advanced  are  not  disput- 
ed by  the  respondent.  There  are  also  some 
minor  objections  to  the  admission  of  testimony 
by  the  appellant,  but  we  think  they  are  without 
meilt;  so  that  the  question  presented  here  Is, 
In  our  Judgment,  purely  one  of  fact,  as  to 
whether  the  repairing  of  this  building  was  au- 
thorized by,  or  the  expenses  Incident  thereto 
were  assumed  by,  the  appellant. 

The  court,  after  flndlng  that  Winehill,  In 
181M,  was  largely  indebted  to  the  said  Wood- 
ward for  the  rent  of  said  property;  that  he 
failed  to  pay  the  taxes  on  the  property  under 
ttiese  conditions;  that  the  said  building  had 
become  unsafe  for  occupancy;  and  that  the 
said  Sarah  Woodward,  both  individually  and 
as  executrix  of  the  deceased,  Woodward,  and 
the  said  Winehill,  were  notified  by  the  proper 
authorities  of  the  city  of  Seattle  that  the  build- 
ing must  be  immediately  repaired,  or  In  de- 
fault thereof  the  same  would  be  condemned 
and  torn  down,— found  as  follows;  "That  aft- 
er being  so  notified,  and  some  time  prior  to  the 
commencement  of  repairs  on  said  building,  as 
hereinafter  stated,  the  said  Sarah  Woodward, 
acting  in  her  own  right  and  as  executrix,  as 
aforesaid,  was  demanding  of  the  said  Gustave 
WlnehlU  payment  of  the  rent  of  said  property; 
that  tbe  said  Whichlil  then  stated  to  the  said 
Sflrah  Woodward  that  he  was  unable  to  piy 
the  rent  due  on  said  property,  because  of  tbe 
fact  that  the  same  was  unoccupied,  and  was 
unfit  for  occupancy,  and  that  she  could  expect 
no  rent  from  him  imtll  the  same  had  been  re- 
paired and  put  in  condition  for  use  and  occu- 
pancy; that  thereupon  the  said  Sarah  Wood- 
ward, both  Individually  and  as  executrix,  as 
aforesaid,  authorized  the  said  Winehill  to  have 
said  building  repaired."  There  Is  no  question 
in  this  case  that  the  work  was  performed,  and 
tliat  the  lien  was  duly  and  legally  filed,  nor 
any  question  of  that  kind.  If  the  fifth  finding 
of  fact,  which  we  have  Just  recited,  was  Justi- 
fied by  the  testimony,  the  Judgment  must  be 
afllrmed;  and.  from  a  perus.il  of  the  testimony 
admitted  In  this  case,  we  are  sillsflcd  that  the 
flndhig  of  the  court  was  Justified  by  It.  The 
testimony  of  WlnehlU  is  positive  upon  this  prop- 
osition, and  it  is  nowhere  disputed.  The  court 
evidently  concluded  that  the  principal  object  of 
the  defense  in  this  case  was  to  suppress  the 
testimony  and  the  facts  which  would  throw 
light  upon  the  real  transactions;  and  we  think 
it  was  Justified  in  such  a  conclusion,  find  that 
the  rule  In  relation  to  confldontl.il  communi- 
cations betweeu  attomc.v  and  client  w.is,  to  sny 
the  least,  extended  to  its  extreme  limit.  We 
h.ive  no  doubt  fnm  the  testimony  in  the  rase 
tliat  Rcger  S.  Greene  was  the  attorney  In  fart 
of  the  api>ellant  In  this  case,  anil  that  thoy  au- 
thorized the  construction  of  these  rep.Tirs  for 
the  purpose  of  nbtainlng  their  ground  n-ut. 
The  witness  Winehill  also  tesliflos  pnsitlvcly 
tliat  Mrs.  Woodward  agreed  to  pay  for  the.-e 
repairs.   This  testimony  Is  not  disputed,  an  I, 
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while  possibly  It  might  hare  been  a  promise 
without  a  consIderaHon,  yet  It  throws  light 
apon  the  qnesHon  as  to  wheUier  she  had  real- 
ly agreed  In  the  first  Instance  to  pay  for  the 
repairs  before  they  were  made.  The  Judgment 
will  be  affirmed. 

SCOTT,  C.  J.,  and  ANDERS.  GORDON,  and 
BEAVIS,  33^  concur. 


SINGLY  T.  WARREN  et  al. 

{Supreme  Court  of  WashiDgton.   Jan.  10.  1898.) 

ExicotiosSales— Retbrsalof  Judombkt— Bona 
FiDB  Pdkchasbrs. 

1.  The  Tendee  of  one  whose  title  is  based  on 
a  sheriff's  certificate  of  sale  under  execution, 

no  deed  having  been  issued,  does  not  possess  the 
legal  title,  and  is  not  ontitied  to  protection,  as 
against  the  judgment  debtor,  after  the  judgment 
has  been  reversed. 

2.  The  vendee  of  a  judgment  creditor,  who 
pnrchased  the  property  under  his  judgment,  is 
charged  with  notice  of  the  source  of  his  ven- 
dor's title,  and  all  the  iocideuta  to  which  the 
judgment  is  subject. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Norman  Buck,  Judge. 

Action  by  D.  H.  Singly  against  Delos  Warren 
and  others.  From  a  Judgment  tor  defeudanta, 
plaintiff  wpeals.  Reversed. 

Crow  &  Williams  and  Blake  &  Post,  for 
appellant.  Graves,  Wolf  &  Graves,  for  re- 
spondents. 

ANDERS,  T.  This  action  was  Instituted 
by  appellant  to  recover  the  possession  of 
certain  real  estate  in  the  county  of  Spokane. 
Both  parties  claim  title  through  Albert  Eng- 
lish and  Sylvester  S.  Callahan,  each  of 
whom  was  formerly  owner  of  different  por- 
tions of  the  land.  On  April  28,  18M,  Eng- 
lish and  Callahan  Bold  the  premises  In  con- 
troversy to  one  RUda  Grinstead,  a  part  of 
the  consideration  belug  the  assignment  and 
transfer  of  a  certain  Judgment  held  by  Miss 
(irinstead  against  the  South  Harbor  Land 
&  Improvement  Company.  In  September 
of  the  same  year,  English  and  Callahan  sued 
Miss  Grinstead,  In  the  superior  court  of 
Spokane  county,  to  enforce  a  vendor's  Hen 
upon  the  land,  on  account  of  alleged  mis- 
representations on  her  part  concerning  the 
value  of  the  Judgment  aforesaid.  They  re- 
covered a  Judgment  against  her  In  accord- 
ance with  the  prayer  of  the  complaint.  She 
thereupon  appealed  to  this  court,  where  the 
Judgment  was  reversed,  on  October  21, 1895, 
and  their  complaint  was  ordered  dismissed, 
after  a  hearing  upon  the  merits.  The  Judg- 
ment in  the  lower  court  was  rendered  on 
June  4, 1805.  Prior  to  that  time,  and  wbUe 
the  cause  was  pending  In  the  superior  court, 
and  on  January  25, 18115,  Mies  Grinstead  con- 
veyed the  land  In  questfvn  to  one  Ames,  who, 
on  February  25, 18!>3,  conveyed  It  to  the  ap- 
pellant here.  It  is  through  these  convey- 
ances that  the  appellant  claims  title.  Mlsa 


Grinstead's  appeal  was  effected  on  Jtdy  18^ 
ISBS,  by  the  filing  of  notice  of  appeal  and  a 
bond  for  coats,  wblch  did  not  supersede  the 
Judgment  After  the  appeal  had  been  ef- 
fected, and  on  July  20,  1895,  tbe  land  was 
sold  by  the  sheriff  upon  an  execution  Is- 
sued upon  the  Judgment  to  Albert  En^ah, 
one  of  the  plaintiffs  In  that  cause,  for  the 
sum  of  ¥360,  but  no  deed  has  ever  been  exe- 
cuted by  the  sheriff  In  pursuance  of  aald 
sale.  On  September  25,  1805,  and  while 
aald  anneal  was  pending  In  this  court,  E^- 
llsh  signed  and  acknowledged  a  deed  of  tbe 
land  so  purchased  by  bim  to  bis  co-plalntlff. 
Callahan,  and  the  latter  on  the  same  day 
signed  and  acknowledged  a  like  deed  to  the 
re^ndent  Tlndall.  These  deeds  were  not 
recorded  until  after  tbe  opinion  of  this  court 
had  been  rendered,  and  were  then  presented 
for  record  by  Callahan.  The  respondents 
Warren  claim  to  hold  as  tenants  of  Tlndall. 
It  appears  from  the  testimony  of  Callahan 
and  Tlndall  that  the  land  was  aold  to  Tln- 
daU  for  the  sum  of  |3.500,  9356  of  which 
was  paid  in  cash  at  the  time  of  tbe  transfer, 
and  that  a  debt  of  some  10  years'  standing, 
of  Callahan  to  Tlndall,  evidenced  by  a  prom- 
issory note,  was  applied  on  the  purchase 
price,  the  same  amounting  at  that  time  to 
¥750,  and  likewise  an  account  of  some  ^50 
due  Tlndall  from  Callahan  on  account  of 
hogs  sold.  It  also  appears  that  the  stun  of  |31 
due  for  grain  sold  Callahan,  and  the  sum 
of  ^75  for  hay,  were  also  aisled  In  part  pay- 
ment for  the  land.  No  further  payments 
are  shown  or  claimed  to  have  been  made  by 
Tlndall  before  he  learned  of  the  rerersal  of 
tbe  Judgment,  and  the  alleged  final  payment 
was  not  in  fact  made  until  a  few  days  pre- 
vious to  the  trial  of  this  cause.  Tlndall  tes- 
tified that  at  the  time  he  received  his  deed 
he  hod  no  actual  knowledge  of  the  penden- 
cy of  the  appeal,  although  he  admitted  that 
he  was  cognizant  of  the  litigation,  and  bad 
or  saw  copies  of  the  pleadings  In  the  caM> 
and  the  Judgment  of  the  trial  court  At 
the  time  the  appeal  was  effected  the  defend- 
ant In  that  action  filed  a  Its  pendens  in  tb<* 
office  of  the  county  auditor  of  Spokane  coun- 
ty. On  the  dose  of  the  evidence  In  thbt 
case  both  parties  moved  the  court  for  a 
peremptory  instruction  requiring  the  Jury  to 
find  In  tlieir  favor.  Appellant's  motion  was 
overruled,  and  respondents'  motton  was  sus- 
tained, and  the  court  thereupon  discharged 
the  Jury,  and  gave  Judgment  In  favor  of  the 
respondents.  A  motion  for  a  new  trial  hav- 
ing been  made  and  overruled,  the  cause  was 
appealed  to  this  court  It  will  thus  be  seen 
that  the  sole  question  presented  for  our  de^ 
termination  Is  whether  the  respondent  Tln- 
dall obtained  a  title  by  his  deed  from  Calla- 
han which  was  not  affected  by  the  reversal 
of  the  Judgment  upon  which  it  was  based: 
or,  in  other  words,  whether  Tlndall  Is  a  pur- 
chaser In  good  faith,  within  tbe  purview  of 
the  law. 

Our  statute  provides:        br  a  dedahm  of 
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the  supreme  conrt  the  appellant  becomes  enti- 
tled to  a  restoration  of  any  part  of  the  money 
or  property  that  was  taken  from  him  by  means 
of  the  Judgment  or  order  appealed  from,  either 
the  supreme  court  or  the  court  below  may  di- 
rect an  execution  or  writ  of  restitution  to  issue 
for  the  purpose  of  restoring  to  the  appellant 
his  property,  or  the  value  thereof.  But  property 
acquired  by  a  purchaser  In  good  Zaitb,  under  a 
judgment  subsequently  reversed,  etaW  not  be 
affected  by  such  reversal."  Laws  1893,  p.  132, 
I  27.  And,  in  contemplation  of  this  section, 
an  execution  plaintiff  Is  not  a  purchaser  In 
good  faltb,  in  the  sense  that  he  is  entitled  to 
retain  property  purchased  by  him  under  a  Judg- 
ment subsequently  reversed.  His  title  Is  de- 
vested by  the  reversal,  and  the  parties  to  the 
litigation  are  restored  to  the  same  position  in 
which  they  were  prior  to  the  rendition  of  the 
judgment.  Benney  v.  Clelu,  15  Wash.  581,  46 
Pac.  1087.  This  doctrine  is  in  harmony  with 
the  great  weight  of  authority  outside  of  this 
state,  and  It  is  frankly  conceded  by  the  learned 
counsel  for  the  respond^ts  to  be  In  conso- 
nance with  the  spirit  and  meaning  of  our  stat- 
ute. "Upon  the  reversal  of  the  Judgment 
against  him,"  says  Mr.  Freeman,  "the  appel- 
lant Is  entitled  to  the  restitution  from  the  re- 
spondent of  all  the  advantages  acquired  by  the 
latter  by  virtue  of  the  erroneous  Judgment. 
The  successful  appellant  is  entitled  to  a  restitu- 
tion of  everything  stlU  in  possession  of  his  ad- 
versary in  specie;  not  the  value,  but  the  thing. 
If  money  has  been  collected  by  the  plaintiff  in 
the  Judgment,  whether  under  execution  or  not, 
an  action  lies  against  him  to  recover  It  back." 
Freem.  Jodgm.  (4th  Ed.)  f  482.  See,  also. 
Bank  of  U.  S.  t.  Bank  of  Washington,  6  PeL 
17. 

The  contrary  rule  Is  maintained  In  Bicker- 
staff  V.  Dellinger,  1  N.  C.  299,  and  by  some  de- 
cisions In  the  state  of  Kentucky,  beginning  with 
Parker  v.  Anderson.  5  T.  B.  Mon,  451.  And 
the  same  principle  was  asserted  by  Mr.  Justice 
Field  in  Canal  Co.  v.  Gordon,  2  Abb.  (U.  S.> 
49.  22  Fed.  Cas.  828,  and  by  one  of  the  judges 
In  the  case  of  McAusland  v.  Pundt,  1  Neb.  2il. 
In  no  other  cases  that  we  are  aware  of  has  this 
rule  ever  been  adopted.  But  that  a  stranger  to 
the  record,  who,  hi  good  faith,  purclioses  land 
at  an  execution  or  Judicial  sale  under  a  valid 
Judgment,  which  has  not  been  superseded  by 
tiie  filing  of  a  proper  bond,  acquires  rights 
which  are  not  affected  by  a  subsequent  reversal 
of  the  judgment.  Is  a  doctrine  uulrersally  an- 
nounced by  the  courts.  This  rule  has  been  rec< 
ognlzed  from  very  early  times,  and  the  reason 
of  It  is,  as  stated  in  Alauulug's  Case,  8  Coke, 
IHb,  and  many  subsequent  cases,  that  if  the 
title  obtained  by  the  purchaser  In  such  eases 
were  avoided  the  vendee  would  lose  both  his 
property  and  his  money,  and  great  inconven- 
ience would  therefore  follow,  as  no  one  would 
buy  of  the  sheriff  In  such  cases,  and  execution 
of  Judgments  would  not  be  done.  Corwitli  v. 
Bank,  15  Wis.  317.  See,  also,  Woodcock  v. 
Bennet,  1  Cow.  134.  Our  law,  like  the  law 
elsewhere,  permits  judgments  and  decrees  to  be 


enforced  during  the  pendency  of  appeals,  un- 
less a  bond  to  stay  proceedings  la  given  as  re- 
quired by  law,  and  the  courts  have  always  con- 
strued the  law  so  aa  to  inspire  confidence  iu 
Judicial  and  execution  sales  by  protecting  bona 
fide  ptuchasers  at  such  sales  from  loss  or  in- 
jury by  reason  of  erroneous  Judgments  or  d& 
crees.  It  would  be  unjust  to  require  such  pur- 
diasers  to  suffer  loss  on  account  of  errors  of 
the  trial  courts  of  which  they  had  no  knowl- 
edge, and  which  they  were  nowise  instrumental 
in  producing;  and  such  a  requirement  would  be 
contrary  to  the  settled  policy  of  the  law  to  en- 
courage bidding  at  Judicial  sales,  and  to  pre- 
vent the  property  of  debtors  from  being  sacri- 
ficed thereat.  Freem.  Jadgm.  <4th  Ed.)  |  484; 
Marits  V.  Cowles,  61  Ala.  299. 

But  it  is  strenuously  contended  on  behalf  of 
the  respondents  that,  inasmuch  as  Tindoll  was 
a  stranger  to  the  Judgment  which  was  reversed, 
he  Is  entitled  to  the  same  protection  which  la 
extended  to  a  third  person  who  is  a  bona  fide 
purchaser  at  a  judicial  sale,  and  the  following 
cases  are  cited  in  support  of  this  contention: 
Lovett  V.  Reformed  Church.  12  Barb.  83;  Mc- 
Ausland T.  Pnndt,  1  Neb.  211;  Taylor's  Lessee 
V.  Boyd,  3  Ohio,  354;  Guiteau  v.  Wisely,  47 
ni.  436;  Homer  v.  Zimmerman,  45  III.  14; 
Wadhams  v.  Gay,  73  ID.  415;  McConnlck  v. 
McChire,  6  Blackf.  466;  McBride  v.  Long- 
worth,  14  Ohio  St  351;  Utile  v.  Bunce,  7  N. 
H.  485;  Bank  of  U.  S.  v.  Bank  of  Washing- 
ton, 6  Pet.  16. 

It  must  be  conceded  that  the  language  used 
in  some  of  these  decisions  affords  some 
foundation  for  the  respondents*  contention. 
But  it  appears  to  us  that,  when  considered 
in  the  light  of  the  facts  presented  by  the 
record,  they  do  not  go  to  the  extent  claimed 
for  them  on  the  part  of  respondents.  In 
Lovett  V.  Reformed  Church  the  question  at 
issue  was  which  of  two  sets  of  Individuals 
were  the  rightful  officers  of  the  corporation. 
The  first  party,  having  by  a  decree  of  the 
chancellor  l>een  declared  the  rightful  officers, 
under  the  authority  given  such  officers  by  taw, 
executed  a  mortgage  on  the  corporate  prop- 
erty. Thereafter  the  other  party  appealed  from 
the  decree  of  the  chancellor,  and  it  was  re- 
versed, and  they  were  restored  to  office.  In 
a  suit  to  foreclose  the  mortgage  given  while 
the  first  set  of  officers  were  acting,  it  was 
held  that  the  mortgage  constituted  a  valid 
Hen.  In  the  course  of  the  opinion  the  court 
remarked:  "Indeed,  unless  the  decree  of  a 
court  of  competent  Jurisdiction  protects 
third  persons,  not  parties  to  the  suit,  deal- 
ing with  the  successful  party  on  the  faith  of 
the  decree,  no  Judgment  can  be  of  any  avail 
until  It  shall  have  received  the  sanction  of 
the  highest  tribunal  in  the  land,  or  until  the 
time  for  appealing  shall  have  expired." 
While  we  have  no  doubt  of  the  correctness 
of  the  decision  of  the  court  In  that  case,  we 
cannot  agree  with  the  observation  just  quot- 
ed, for  It  cannot  be  true,  as  stated  therein, 
that  no  Judgment  can  be  of  any  avail  until 
it  shall  have  received  the  sanction  of  tht 
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highest  tribunal  In  the  land,  or  until  the 
time  for  appealing  shall  have  expired,  un- 
leu  the  particular  parties  mentioned  are 
protected,  for  the  reason  that  Judgments  are 
of  avail,  according  to  all  of  the  decisions,  In 
favor  of  third  persons  who  become  bona  fide 
purchasers  at  Judicial  sales,  and  of  their 
vendees.  The  case  of  McAusland  v.  Pnndt, 
which  Is  perhaps  the  strongest  case  cited  by 
the  respondents,  can  be  distinguished  from 
the  case  at  bar  by  the  fact  that  there  the 
party  claiming  under  the  successful  party 
to  the  judgment  was  Invested  with  the  legal 
title  by  the  reception  of  a  deed  to  the  prop- 
erty In  question;  and,  besides,  the  court  in 
that  case  had  under  consideration  a  statute 
which  provided  that  a  reversal  of  a  Judg- 
ment should  not  defeat  the  title  of  the  pur- 
chaser, which,  it  vrill  be  observed,  Is  much 
broader  than  our  statute;  and  the  same  may 
be  said  of  Taylor's  Lessee  v.  Boyd,  3  Ohio, 
354,  in  which  case  It  also  appears  that  the 
title  of  the  purchaser  at  the  sale  bad  become 
absolute,  which,  as  before  stated,  is  not  the 
fact  in  this  case.  In  that  case,  too,  the  par- 
ty who  purchased  at  the  sale  did  so  before 
citation  in  error  had  been  served,  which 
fact  also  distinguishes  that  case  from  the 
present  one.  The  same  is  also  true  with  re- 
spect to  the  case  of  McConnick  v.  McCIure, 
in  which  an  Innocent  assignee  of  the  plain- 
tiff In  execution  was  permitted  to  hold  the 
property  purchased  by  him.  The  case  of 
McBride  v.  Longworth  Is  an  exceptional  one, 
and  was  so  considered  by  the  court.  In  that 
case  one  llenholder,  a  party  to  the  action, 
purchased  the  Incumbered  property  at  a  Ju- 
dicial sale,  and  the  proceeds  were  distribut- 
ed among  the  several  ilenholders,  and  the 
court  refused  to  require  such  purchaser  to 
make  restitution.  Little  v.  Bunce  appears 
to  have  but  slight.  If  any,  bearing  upon  the 
proposition  contended  for  by  the  respond- 
ents. The  case  of  Gulteau  v.  Wisely  would 
seem,  from  the  language  found  In  the  opin- 
ion of  the  court,  to  have  held  that  an  Inno- 
cent assignee  of  the  certificate  of  purchase 
at  a  sheriff's  sale  was  a  bona  flde  purchaser; 
but  in  the  later  case  of  Roberts  v.  Clelland, 
82  111.  541,  the  same  court  states,  referring 
to  that  case,  that  it  does  not  declare  an  In- 
nocent purchaser  of  the  certificate  of  sale 
will  not  be  affected  by  the  reversal  of  the 
Judgment  or  decree  in  favor  of  his  assignor. 
"The  extent,"  says  the  court,  "of  that  deci- 
sion, is  that  where  the  assignee  bougiit  before 
reversal  of  the  Judgment,  and  obtained  a 
sheriff's  deed,  his  rights,  like  those  of  a 
third  party  purchasing  at  a  Judicial  sale,  wilt 
not  be  Invalidated  by  a  subsequent  reversal 
of  the  Judgment."  In  view  of  what  is  there 
said,  the  Illinois  eases  cited  by  the  respond- 
ents are  of  little  value  as  authority  In  favor 
of  their  contention.  In  Bank  of  TT.  S.  v. 
Bank  of  Washington  it  Is  stated  by  the  court 
that,  as  respects  third  persona,  whatever  has 
been  done  under  the  Judgment  while  it  re- 
mained In  full  force  la  valid  and  binding* 


bat  that  this  rale  Is  not  applicable  hi  all  cases 
la  shown  by  the  later  case  of  Galpin  v.  Page, 
IS  Wall  9B0.  where  the  court  held  that  an 
attorney  purchasing  property  at  a  Judicial 
sale  under  a  decree  In  proceedings  in  which 
he  acted  as  an  attorney  acquired  a  title 
which  was  devested  by  the  reversal  of  the 
decree. 

But  If  It  be  true,  as  claimed,  that  the  fore- 
going cases  cited  by  the  respondents  Justify 
the  Judgment  of  the  learned  superior  court, 
we  are  nevertheless  of  the  opinion  that  they 
are  not  supported  by  sound  reason,  and  that 
they  are  contrary  to  the  weight  of  authority. 
Mr.  I>embltz,  in  his  work  upon  Land  Titles 
(section  164,  Vol.  2),  says:  "The  weight  of 
opinion  gives  to  a  purchaser  from  the  plain- 
tiff no  greater  right  to  hold  on  to  his  pur- 
chase than  he  has  himself;  the  estate  gained 
by  the  plaintiff  at  a  sale  under  an  erroneous 
Judgment  being  held  in  the  light  of  a  de- 
feasible fee,  which  does  not  become  absolute 
by  being  sold  to  a  party  Ignorant  of  the  de- 
fect" In  Marks  v.  Cowles,  supra,  every 
pliase  of  the  question  now  under  considera- 
tion was  discussed  with  great  learning  and 
ability,  both  upon  principle  and  authority, 
and  the  learned  court  came  to  the  condn- 
slon  that  an  assignee  or  vendee  of  one  who 
purchased  under  an  erroneous  decree  in  his 
own  favor  stands  In  the  position  of  his  ven- 
dor, and  that  a  subsequent  reversal  defeats 
his  title,  and  that  such  assignee  or  vendee 
Is  not  eutitied  to  protection  as  a  bona  flde 
purchaser,  without  notice  and  for  value.  In 
Bryant  v.  Falrflield,  61  Me.  149,  It  was  hdd 
that,  where  land  was  set  off  to  a  creditor  In 
satisfaction  of  a  Judgment,  and  the  Judgment 
was  afterwards  reversed  on  a  writ  of  error, 
the  debtor  was  entitled  to  the  land  again, 
and  he  might  recover  It  of  one  who  pur- 
chased It  of  the  creditor  before  the  reversal 
of  the  Judgment  without  notice  of  any  de- 
fects therein.  In  that  case  the  court,  after 
having  described  the  modes  of  satisfying 
Judgments  in  England  under  writs  of  fieri 
facias,  of  elegit,  and  of  capias  ad  satisfa- 
ciendum, said:  "In  this  state  the  creditor 
sues  out  a  writ  of  execution  that  embraces 
them  all,  and  he  then  has  his  election  in  re- 
gard to  Its  enforcement,  by  a  sale  of  chat- 
tels, an  extent  upon  lands,  or  arrest  of  the 
body.  If  he  elects  to  have  it  extended  upon 
the  lands  of  the  debtor,  his  title  will  dei>end 
upon  the  validity  of  hiB  Judgment,  and  must 
fall  upon  Its  reversal.  Any  one  who  pur- 
chases the  land  of  him  must  run  this  risk, 
and  there  Is  no  greater  hardship  In  this  than 
in  any  other  case  of  failure  of  title.  He  may 
take  care  to  be  secured  by  the  covenants  In 
his  deed,  and.  If  he  distrusts  the  ability  of 
the  grantor,  he  need  not  purchase."  See, 
also.  Adams  v.  Odom,  74  Tex.  206,  12  S.  W. 
34;  Dunnlngton  v.  Elston,  101  Ind.  373;  Grls- 
wold  V.  Ward  (Ind.  Sup.)  27  N.  E.  751;  Reyn- 
olds V.  Harris,  14  Cal.  C67;  Delano  v.  Wilde, 
11  Gray,  17;  Cummtogs  v.  Noyes,  10  Mass, 
434;  Jackson  v.  Cadw^,  1  Cow.  622. 
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It  l8  claimed,  bo-werer,  by  tbe  learned  coun- 
sel for  tbe  respondents,  tb&t  tbe  case  of  Bry- 
ant T.  Fairfield,  and  tbe  A^sachusetts  cases 
above  dted,  are  not  authority  in  this  case 
because  of  tbe  difference  between  tbe  extent 
of  a  debtor's  land  by  elegit  and  a  sale  upon 
execution.  It  is  conceded  that  when  lands 
were  extended  under  a  writ  of  elegit  accord- 
lug  to  tbe  Enf^lsb  practice,  and  the  some- 
what analogous  practice  In  tbe  New  England 
states,  tbey  were  restored  to  tbe  Judgment 
debtor  upon  a  reversal  of  the  Judgment  Tbe 
reason  ^ven  for  the  rule  Is  that  tbe  title  of 
the  purcba^r  depended  upcm  tbe  existence 
of  tbe  Judgment,  and  was  necessarily  annulled 
by  Its  reversal;  and,  for  the  same  reason.  It 
would  seem  that  lands  taken  from  tbe  defend- 
ant by  tbe  plaintiff  by  virtue  of  an  erroneous 
judgment  ought  to  be  restored  to  him  upon 
the  reversal  of  the  Jodgment.  A  valid  Judg- 
ment Is  an  essential  requisite  to  a  valid  sale, 
and  without  such  judgment  no  sale  can  be 
supported.  Vpoa  this  question  tbe  supresne 
court  of  Wisconsin  In  the  case  ot  GcHTWltb  v. 
Bank,  supra,  said:  "Tbe  ri^t  ct  tbe  debtor 
whose  lands  are  purchased  by  tbe  creditor 
on  execution,  under  our  statute,  cannot  be 
distinguished  on  principle  from  those  of  the 
debtor  whose  property  Is  under  extent,  accord- 
ing to  tbe  English  practice.  In  Goodyer  v. 
Junce,  YeL  179,  tbe  distinction  between  a 
sale  by  the  sheriff  to  the  party  himself  and 
such  sale  to  a  stranger  Is  expressly  noted, 
and  It  is  said  the  latter  (Mily  will  be  protected. 
If  the  former  bo  the  purchaser,  restitution 
will  be  awarded."  And  In  Marks  v.  Oowles, 
supra,  the  same  view  Is  expressed  in  the  fol- 
lowing langoage:  "It  seems  to  us  rather  a 
shadowy  than  a  substantial  difference,  so  far 
as  this  question  Is  concerned,  between  tbe 
extent  of  the  debtor's  lands  by  writ  of  elegit 
and  tbe  sale  upon  writs  of  fieri  facias,  now 
that  lands  are  subjected  to  sale  for  the  satls- 
facticm  of  Judgments,  and  such  writs  are 
framed  so  as  to  confer  authority  to  levy  and 
sell  alike  goods  and  chattels  and  lands  and 
tenements.  When  lands  were  extended  by 
elegit,  the  judgment  was  of  the  essence  of  the 
title,— «n  indispensable  mnnbnent,— and  so  it 
remains  to-day,  when  there  Is  a  sale  and  con- 
veyance upon  a  writ  of  fieri  facias.  It  must 
be  shown  to  supptot  an  action  by  tbe  pur- 
chaser for  the  recovery  of  the  lajids,  or  to 
maintain  his  possession,  if  that  is  assailed  by 
the  party  to  whose  title  he  cladms,  by  opera- 
tion ot  the  Judgment,  to  have  succeeded." 

Gonceding,  as  claimed,  that  Ttndall  had  no 
actual  notice  of  tbe  pendency  of  the  appeal 
when  he  purchased  the  lands  from  Gatlahan, 
we  are  of  the  opinion  that  it  cannot  be  said. 
In  view  of  the  better  authorities,  that  he  was 
a  bona  fide  purchaser  In  contemplation  of 
law.  As  has  already  been  stated,  neither  be 
nor  bis  grantor  has  ever  received  a  deed  of 
tbe  land,  and  no  one  can  be  deemed  a  bona 
flde  purchaser  who  does  not  purchase  the  le- 
gal title.  See  Ror.  Jud.  Sales  (2d  Ed.)  fi  576; 
Wilson  T.  Morrell,  S  Wash.  654,  82  Fac.  733; 


l^lor  V.  Weeton  (Oal)  20  Pac.  62;  Reynolds 
V.  Harris,  supra.  A  certificate  of  sale  exe- 
cuted by  a  sheriff  does  not  pass  title.  At 
most,  It  Is  only  evidence  of  an  inchoate  es- 
tate, which  may  or  may  not  ripen  Into  an 
absolute  title.  While  tbe  purchaser  at  a  ju- 
dicial sale  may  be  entitled  to  the  Immediate 
possession,  and  the  rents  and  profits,  of  tbe 
premises,  be  cannot  be  said  to  hold  the  title 
until  he  receives  a  deed  in  pursuance  of  the 
sale.  Hays  v.  Bank,  14  Wash.  193,  44  Pac. 
137;  Reynolds  t.  Harris,  supra;  Roberts  v. 
Glelland,  supra.  In  the  case  last  dted,  the 
court,  in  construing  the  statute  relating  to 
the  assignment  of  certificates  of  sale  made  by 
a  sheriff,  observed  that  "tbe  constmctton  we 
hare  indicated  tbe  statate  should  recefve^ 
stands  to  reasm.  An  innocent  purchase  Is 
one  that  has  tbe  legal  title  to  pTvpexty,  and 
baa  paid  therefor  a  valuable  coneddecatlon, 
without  notice  of  defects  or  vices  In  the  title. 
That  cannot  be  predicated  of  a  mere  aelBlgnee 
ot  a  certificate  of  sale,  Issued  to  a  purchaser 
under  judicial  sentence,  who  Is  ChargeaMe 
with  notice  of  all  IrreguIaritieB  that  may  ta- 
valldate  such  sale.  As  was  said  in  Bowman 
r.  People,  82  111.  246,  such  purchaser  does  not 
take  tbe  land  itself  by  hts  bid,  but  only  an 
Incipient  Interest,  that  may  or  may  not  ripen 
Into  an  absolute  estate.  It  is  simply  stating 
a  truism  to  say  a  party  cannot  assign  that 
which  he  hath  not  Such  purchaser  baa  not 
the  legal  title  to  tbe  pn^wrty  bought,  and,  of 
course,  cannot  assign  it"  Neither,  In  our 
judgment,  for  tbe  same  reason,  can  he  sell  It 
to  a  third  person,  so  that  the  latter  may  hold 
It  as  a  bona  fide  purchaser.  To  hold  that 
the  respondent  Tindall  In  this  case  has  a  good 
title  to  the  premises  In  dispute  would  be  to 
hold  that  bis  grantor  was  able  to  convert  a 
defeasible  into  an  Indefeasible  estate  by  the 
mere  instrumentality  of  a  conveyance.  If 
the  owner  of  a  determinate  fee  conveys  In 
fee,  tbe  determinable  quality  of  the  estate  tol- 
lowB  the  transfer.    4  Kent,  Comm.  10, 

Tbe  respondent  Tindall  cannot  be  deemed  a 
bona  flde  purchaser  for  value  without  notice 
for  tbe  further  reaswi  that  he  failed  to  take 
notice,  as  required  by  law,  of  the  source  and 
quality  of  the  title  of  his  vendw.  In  Reyn- 
olds V.  Harris,  supra,  it  was  said  that  "the 
grantee  Is  charged  with  notice  of  the  deeds 
and  documents  from  which  be  deralgns  his 
title.  When  he  purchases  trom  the  plaintiff 
In  the  execution,  he  Is  presumed  to  know  the 
course  of  the  proceedings  and  state  of  the 
record  from  which  tbe  title  of  bis  grantor  pro- 
ceeded, and  he  Is  presumed  to  know,  too,  that 
the  right  of  tbe  defendant  is  to  take  an  ap- 
peal within  the  statutory  period,  and  also  the 
consequences  of  the  successful  proeecutlfm  of 
this  right;  and  be  must  be  supposed  to  pur- 
chase with  reference  to  these  things."  And 
tbe  supreme  court  of  Indiana  observed  In 
Dunnington  v.  Elston,  supra,  that  "where 
the  only  title  of  a  purchaser  rests  upon  the 
judgment  or  decree  of  a  court  of  record.  In- 
asmuch as  he  Is  bound  to  take  notice  of  the 
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source  of  bis  title,  be  is  cbarged  irtth  -notice 
of  all  the  Incidents  to  wliich  tlie  Judgment  I9 
subject.  He  is  conclusively  presumed  to 
know  that  the  Judgm«it  may  be  appealed 
from  within  a  limited  time,  or  that  by  the 
payment  of  costs  the  judgment  may  be  va- 
cated within  a  time  fixed  by  law."  And  the 
supreme  court  of  Alabama  In  Hilarks  t.  Oowlee 
Tery  forcibly  and  clearly  announced  the  same 
doctrine.  If  the  respondent  who  claims  to 
be  the  owner  of  this  land  had  examined  the 
records  in  the  office  of  the  county  auditor,  he 
would  have  found  a  deed  of  the  land  to  the 
appellant  upon  the  records;  and,  if  he  had 
examined  the  records  In  the  superior  court, 
they  would  have  disclosed  the  fact  to  him 
that  nether  English  nor  Callahan  bad  any  ti- 
tle to  the  premises,  and  that  an  appeal  was 
then  pending  which  might  result  In  over* 
throwing  the  judgment  which  was  the  foun- 
dation of  all  lights  which  bis  vendw  claimed 
In  the  premises;  and,  that  being  so,  he  must 
abide  the  consequeDce;;^  of  his  own  negiieence. 
If  he  Is  the  loser  in  the  transaction  Ijetween 
himself  and  Cathihan,  he  must  loolc  to  the  lat- 
ter for  redress.  For  the  foregcing  reasons  the 
judgment  appealed  from  '^111  be  reversed,  and 
the  cause  lemanded,  with  directions  to  enter 
Judgment  In  favor  of  the  appellant. 

GORDON,  DUNBAS,  and  BBAVIS,  JJ^ 
concur. 


XORTHWESTERX  &  PACIFIC  HYPO- 
THEEK  BANK  v.  CITY  OP 
SPOKANE  et  al. 
(Supreme  Court  of  WashingtoD.    Jan.  10. 1898.) 
Strbkt  Assbssmextb  —  Objectionr  —  Waivek  — 
Limitations— Ruy NINO  of  Statute. 

1.  One  who  had  due  notice  of  an  assessment 
for  a  street  improvement,  and  at  the  time  fix- 
ed for  hearine  ohjecfionB  to  the  nsttessment.  as 
provided- by  Sess.  Laws  1893.  p.  22ii,  $  4,  failed 
to  object,  cannot  afterwards  make  any  ohjection 
to  the  assessment  which  might  have  been  made 
before  the  council,  under  section  5,  which  pro- 
vides that  the  decision  of  the  council  ^ali  be 
final  as  to  the  validity  and  correctness  of  the 
assessment. 

2.  Whether  an  assessment  is  invalid  because 
mad^  nccordinfT  to  the  valuation,  instead  of  ac> 
cording  to  benefits,  is  a  question  that  shonld  be 
presented  to  the  city  council. 

Appeal  from  superior  court,  Spokane  coun- 
ty; William  E.  Richardson,  Judge. 

Action  by  the  Northwestern  &  Pacific 
Hypotheek  Bank  (Northwestern  &  Pacific 
Mortgage  Company),  a  corporation,  against 
the  city  of  Spokane,  and  W.  S.  McCrea. 
treasurer  of  t-jch  city,  for  an  injunction. 
From  a  decree  for  plaintiff,  defendants  ap- 
peal. Reversed. 

A.  G.  Avery,  Corp.  Connael,  for  appellants. 
Blake  &  Post,  for  respondent. 

DrXBAR,  J.  This  Is  an  action  brought 
by  the  respondent  against  the  city  of  Spo- 
kane and  its  treasurer,  to  prevent  by  Injunc- 
tion the  sale  of  certain  of  respondent's  real 


estate  to  satisfy  the  assessment  made  there- 
on to  pay  for  the  grading  and  improving  of 
certain  streets  In  the  city  of  Spokane  on 
which  the  said  real  estate  abutted.  Tbe 
lower  court  granted  the  injunction  prayed 
for  In  the  complaint,  and  from  its  Judgmrat 
this  an^l  is  taken. 

It  seems  to  us  that  almost  every  qoestlon 
InvolTed  In  this  case  has  been  decided  by 
this  court  In  Tarions  cases  in  opposition  to 
respondent's  contention.  Outside  of  the 
question  of  the  statute  of  limitations,— and 
we  now  decide  that  the  statute  of  llmltattons 
does  not  run  In  this  caa^— tlie  questions 
raised  here  are  sneb  questions  as  shonld 
have  been  raised  before  tbe  city  council,  un- 
der tbe  notice  which  was  confessedly  ^ven 
to  the  respondent 

It  is  contended  by  the  respondent  that  the 
fact  that  tbe  assessment  was  made  accord- 
ing to  the  valuation,  instead  of  according  to 
ben^ts,  invalidates  It;  but  tliat  was  one  of 
the  very  questions  which  shonld  have  been 
presented  to  the  city  coundL  It  was  held 
In  Cty  of  New  Whatcom  v.  Bellinghom  Bay 
Imp.  Co.  (Wash.)  51  Fac.  360,  that  tbe  fact 
that  an  assessment  was  not  legally  levied  aa 
respects  benefits  cbarged  conld  not  be  urged 
on  foreclosure  when  objecttons  bad  not  been 
urged  at  the  time  of  making  the  assessment. 
That  holding  would  diqmse  of  the  question 
at  issue  here,  even  If  It  were  conceded  that 
the  statute  of  1S83  required  tbe  assessment 
according  to  benefits  where  the  charter  of 
the  city  provided  for  an  assessment  accord- 
ing to  valuation.  The  statute,  in  speaking 
of  this  question,  uses  the  following  longoage: 
"To' this  end  the  board  of  pnUlc  works  or 
other  proper  authority  of  such  city  or  town 
shall  make  a  new  assessment  roll  In  equi- 
table manner  with  refer«ice  to  the  bene- 
fits received,  a»  neat  as  may  be  In  accord- 
ance with  the  law  In  force  at  the  time  snch 
re-assessment  Is  made.**  It  is  conceded  that 
the  charter  of  Spokane  provided  for  the  as- 
sessment of  the  streete  according  to  valne. 
and  we  are  inclined  to  think  that  tbe  law 
Just  quoted  did  not  Intend  to  abrogate  tbe 
city  charters  in  existence  at  the  time  assess- 
ments were  made.  However,  as  we  have 
said  before,  this  was  one  of  the  qaestionn 
which  should  have  been  submitted  to  the 
council,  under  section  5  of  tbe  act  of  1883; 
and,  tbe  question  not  liavlng  been  raised 
there,  the  action  of  the  city  council  In  that 
respect  is  conclusive.  So  it  may  be  said  of 
all  the  other  questions  raised  In  respondent's 
brief.  None  of  them  go  to  the  question  of 
Jurisdiction  of  the  council  to  act  on  the  sub- 
ject-matter. The  council  was  given  Juris- 
diction to  make  this  assessment.  Tbe  lan- 
guage of  the  statute  Is  plain  and  far-reach- 
ing. Section  5  provides:  "At  the  time  ap- 
pointml  for  hearing  objections  to  such  as- 
sessment the  council  shall  bear  and  deter- 
mim>  all  ot>Jectlons  which  have  been  filed  by 
any  party  Interested,  to  the  regularity  of  the 
proceedings  in  making  such  re-assessment. 
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and  to  tlw  oorractncaB  of  tlt«  amonot  of  rach 
re-auessment,  or  of  the  amount  levied  <ni 
any  partlcolar  lot  or  parcel  of  land."  And 
it  maj  be  noted  bere  tbat  the  otjecttona 
raised  by  the  respondent  are  ot^ectlons 
which  go  to  the  correctneia  of  the  amount 
of  the  assessment  upon  Its  land.  "And  the 
council  sliall  hare  tlie  power  to  adjourn  each 
hearing  from  time  to  tlm^  and  shall  haTe 
power,  In  their  discretion,  to  revise,  correct, 
confirm,  or  set  aalde^  and  to  order  that  such 
assessment  be  made  de  noro."  So  that  any 
objection  which  conld  be  cured  hj  a  new 
assessment  Is  an  objection  which  must  have 
been  made  at  the  time  and  before  the  tri- 
bunal, appointed  bj  the  law.  The  statute 
provides  In  the  same  section  that  "their  de- 
cision and  order  shall  be  a  flnal  determina- 
tion of  the  regularity,  validity  and  correct- 
ness of  said  re^assessment,  to  the  amount 
thereof,  levied  on  each  lot  or  parcel  of  land"; 
that  Is,  the  forum  appointed  by  the  law  to 
Investigate  and  pass  upon  objections  to  the 
assessment,  both  as  to  ito  validity  and  regu- 
larity; and  only  when  such  objections  have 
been  made  In  that  forum,  and,  In  addition, 
when  they  have  been  made  1^  parties  inter- 
ested, can  an  appeal  be  taken  under  section 
S  of  the  statute,  which  provides  that  "any 
person  who  has  filed  objections  to  such  new 
iissessment  or  reassessment,  as  hereinbefore 
provided,  shall  hare  the  right  to  appeal  to 
the  superior  court  of  this  state  and  county 
In  which  such  city  or  town  may  be  situated." 
.\nd,  while  this  was  not  an  appeal  In  form, 
It  was  no  doubt  the  intention  of  the  statute 
that  the  action  of  the  council  should  be  final, 
excepting  as  to  persons  who  have  filed  objec- 
tions In  the  manner  prescribed  by  section  5. 
In  City  of  New  Whatcom  v.  Bellingham  Bay 
Imp.  Co.,  51  Pac.  300,  in  which  the  opinion 
was  filed  in  this  court  December  4,  1897, 
these  questions  were  discussed,  and  a  con- 
clusion was  reached  which  Is  indicated 
above.  In  that  case  the  court  safd,  In  re- 
ferring to  this  section:  "It  also  provides 
that  their  decision  and  order  shaU  be  a  flnal 
determination  of  the  regularity,  validity  and 
correctness  of  said  re-assessmeut,  to  the 
amount  thereof,  levied  on  each  lot  or  paj> 
eel  of  land.'  Assuming  that  the  claims  of 
appellant  are  well  founded  In  fact,  the  sec- 
tion Just  referred  to  gives  the  council  ample 
power  and  authority  to  make  the  correction, 
or  order  a  new  assessment  If  necessary;  and 
it  must  be  presumed  that  tbey  would  bare 
done  so  If  the  error  had  been  pointed  out 
*  *  *  The  statute  gives  them  jurisdiction 
of  the  subject-matter,  with  full  power  to 
correct  mistakes;  •  •  *  and  the  appellant 
had  abundant  notice  of  their  proceedings." 
The  same  doctrine  was  announced  In  a  case 
recently  filed  In  this  court,  viz.  Town  of 
Tumwater  r.  William  Fix,  46  Pac.  36S.  In 
this  case,  respondent,  liavlng  had  notice  of 
this  assessment,  and  an  opportunity  to  pre- 
sent Ite  objections,  and  not  having  done  so, 
will  be  estopped  from  urging  them  here. 


The  question  «f  Interest  Is  specially  provided 

for  by  the  statute;  and  altbou^  it  occurs  In 
a  proviso,  and  the  general  rule  contended 
for  by  the  respondent  In  relation  to  the  of- 
fice of  the  proviso  cannot  be  disputed,  yet 
we  think  this  provision  in  relation  to  Inter- 
est Is  so  plainly  incorporated  In  the  law  tbat 
it  cannot  be  misunderstood,  and  needs  no 
oonstructlon.  We  think  the  other  objections 
raised  by  the  respondent  in  relation  to  the 
sale  are  not  well  t^en.  The  Judgment  will 
be  reversed,  and  the  case  remanded. 

SCX)TT,  a  J.,  and  ANDEBS.  60BD0N, 
and  BBAYia;  JJ.,  concur. 


(IB  Wash.  478) 

In  re  LAMBUTH. 
(Supreme  Court  of  Wasbinston.  Jan.  Zt,  1896.) 
Attoknets  at  Law — Disbarmbnt. 
An  attorney  at  law  used  offensive  langnage 
In  a  petition  before  the  supreme  court,  bat,  be- 
fore the  convt  bad  acted  therecm,  sent  a  reauest 
to  tiie  clerk  diat  tlw  language  used,  if  offensive 
to  the  court,  be  stricken  from  the  petititm,  which 
request  was  not  communicated  until  the  court 
had  ordered  disbarment  proceedings  to  be  insti- 
tuted. His  verified  answer  thereto  disavowed 
any  intention  to  be  disrespectful,  and  excused 
the  language  by  reason  of  its  having  been  writ- 
ten hurriedly  and  thoughtlessly,  and  asked  leave 
fcr  an  order  striking  It  from  the  petition.  There 
was  evidence  of  bis  good  standing  at  the  bar, 
and  bla  uniformly  respectful  and  courteous  de- 
meanor towards  the  courts.    Beld,  that  his 

Erayer  to  strike  the  offensive  langnage  should 
e  graated,  and  the  proceedings  dismused. 

Proceedii^  tot  the  dtebannent  of  W.  D. 
Lambuth.  Discharged. 

P.  H.  Winston.  Atty.  Gen.,  for  the  State, 
^an^  Preston,  for  def  endauL 

PBB  OCRIAll  Ob  January  11,  1898,  upon 
an  order  made  by  the  court,  the  attorney  gen- 
eral filed  a  moti(»  to  strike  f  rran  the  rolls  the 
name  of  W.  D.  Lambuth,  an  attorney  and 
counselor  at  law  In  this  court.  The  motion 
was  based  iq>on  offensive  and  discourteous  lan- 
guage used  by  the  attorney  In  a  petltkn  for 
rehearing  filed  In  the  case  of  3.  F.  Judge  €t  aL 
against  the  Bay  MIQ  Company.  The  language 
used  was  as  follows:  "It  Is  respectfully  sub- 
mitted to  the  court,  with  all  deferaice  to  the 
wisdom  of  the  hidlvtdual  Judges  thereof,  that 
the  decision  in  this  case  could  not  appear  more 
prejudiced  and  biased  in  favor  of  Interveners, 
and  more  liberal  towards  them,  If  the  court  had 
been  under  hypnotic  suggestion  at  the  hands  of 
the  Interveners  and  the  capitalists  engaged  In 
the  buying  and  selling  snd  dealing  In  lumber 
and  shingles."  Upon  dae  service  of  the  mo- 
tion and  order  of  the  court,  the  attorney  ap- 
peared and  answered.  It  appears  tbat  the  pe- 
tition for  rehearing  was  hurriedly  prepared, 
and  dictated  by  the  attorney  to  a  stent^rapher 
at  2  o'clock  on  Saturday  afternoon,  Januaty 
8th,  and  served  and  mailed  to  the  clerk  of  this 
court  at  about  S  o'clock  the  same  afternoon. 
The  last  day  allowed  for  filing  the  petition  wat 
Monday,  the  10th  day  of  Januoiy.   A  ibori 
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time  after  maHlag  fbe  petition  contataJng  the 
offmslve  langnage,  Mr.  Lamlmth  had  hla  at- 
tention called  partbndarly  to  tbe  words  used  In 
the  petition  by  counsel  upon  whom  it  liad  been 
served.  He  then  stated  that  he  did  not  intend 
to  use  offenslTe  language,  and  did  not  think  it 
would  be  so  construed,  but  tlut  be  wonld  sub- 
mit the  petition  immediately  to  a  ^Uslnterested 
and  distinguished  member  of  the  bar,  and  a 
tonaes  member  of  this  court,  residliig  In  Seat- 
tle, for  his  advice,  which  be  thereiqno  did; 
and  on  Monday,  the  lOtli,  and  before  any  ac- 
tion  bad  been  taken  by  this  court,  Mr.  Lam- 
buth  addressed  a  conununicatlon  to  the  clerk 
of  tbe  court  requesting  that  the  language  nsed 
In  the  petlti<Hi,  If  offen^Te  to  the  court,  be 
stricken  from  the  petition.  Thla  communica- 
tion was  not  received  until  after  the  court  had 
acted.  Several  members  of  ttie  bar  In  tbe  dty 
of  Seattle,  of  tAgb  standing,  appeared  witti  Mr. 
lambnth  when  he  answered,  and  certified  to 
his  good  standbig  at  the  bar,  and  his  uniformly 
respectful  and  courteous  demeanor  to  the  courts 
where  he  appeared.  In  his  answer,  whldi  was 
verified,  he  completely  disavows  any  Intentkmal 
disrespect  or  discourtesy  to  the  court,  and  states 
he  "had  no  Intention  or  pnrpose,  direct  or  re* 
mote,  to  be  disrespectful  to  the  court,  or  to  Iw 
discourteous,  or  to  use  language  in  any  wa^ 
discourteous  w  contemptuous,"  and  that  he 
never  heard  suggested  and  no  thought  had  en- 
toed  his  mind  of  wrong  in  the  action  of  tbe 
court  or  In  any  Judge  thereof,  and  that,  If  his 
langoage  'Is  dlsre^ectfal  or  discourteous  in 
Itself  It  Is  80  without  any,  even  the  remotest, 
Intention  or  design,  and  is  only  so  by  reason  of 
being  written  hurriedly  and  thoughUesaly  as  to 
the  form  of  speech  and  Its  aiipearance  and  pos- 
sible effect  under  calm  and  deliberate  inspec- 
tioi^"  and  asks  leave  for  an  order  strikbig  tbe 
offensive  language  from  the  petition. 

Attom^  and  counselors  at  law  are  ofllcers 
of  the  court  The  laws  of  tbe  state  declare, 
among  other  dnUes,  that  they  shall  "maintain 
the  respect  due  to  the  courts  of  Justice  and 
Judldai  officers,**  and  shall  "abatahi  from  all 
offensive  personality.**  2  Hill's  Code,  |  94. 
And  each  attorney  whose  name  is  entered  up- 
on the  rolls  of  this  court  takes  an  obligation 
under  oath  to  support  this  law.  But  power  to 
Ptrlke  from  the  roCs  la  Inherent  in  tbe  court  it- 
Relf.  Xo  statute  or  rule  Is  necessary  to  au- 
thorize the  puiUsbmeot  in  proper  cases.  Stat- 
utes and  rules  may  n^ndate  the  power,  Imt  they 
do  not  create  It  It  is  necessary  for  the  pro- 
tection of  the  court,  the  proper  administration 
of  Justice,  the  dignity  and  purity  of  the  pro- 
f^Hlon,  and  for  the  puldic  good  and  the  pro- 
tection of  clients.  Attorneys  may  forfeit  their 
professional  franchise  by  abuting  It  and  the 
power  to  exact  the  forfeiture  Is  lodged  In  tbe 
courts  which  have  authority  to  admit  attorneys 
to  practice.  Such  power  Is  lndli<pensnble  to 
protect  the  court,  tlie  admlnlstmtlon  of  justice, 
and  themselves;  and  attorneys  tiicmsclres  are 
vltall}'  concerned  in  preventing  the  vocation 
from  being  sullied  by  tbe  conduct  of  unworthy 
mimliers.   Says  the  supreme  court  of  tbe  Unit- 


ed States  hi  BnuDey  t.  Fisher,  IS  WUL  858: 
'The  obligation  whicb  attomeya  Impliedly  as- 
sume, if  they  do  not  by  express  declaratlan  take 
upon  themsetvea,  when  tliey  are  admitted  to  the 
bar,  is  not  merely  to  be  obedient  to  tbe  omiBti- 
tuU<m  and  laws,  but  to  maintain  at  all  times 
the  respect  due  to  courts  of  Justice  and  Judl- 
dai officers.  This  ol^atfon  Is  not  dlscbaiged 
tqr  merely  observing  the  roles  of  courteous  de- 
meanw  In  open  court,  but  it  Indodes  abstain- 
ing out  of  court  troia  all  Insulting  language 
and  offensive  conduct  towards  the  Judges  per- 
sonally for  their  Judicial  acts."  Ex  parte 
Biggs,  64  N.  a  202;  In  re  Percr.  36  M.  T. 
651;  Anon.,  22  Wend.  656;  In  te  Peterson,  S 
Palge^  MO;  Jackson  v.  State,  21  Tex.  068; 
Brown  v.  Brown,  4  lad.  627.  But,  upm  the 
facts  appearing  at  the  hearing  tn  this  proceed- 
ing, we  are  satisfied  with  the  disavowal  of  In- 
tentional offense  and  dtaespect  xspoa  tbe  inrt 
of  the  attorney  dted  to  appear.  His  pmyer  to 
staike  the  offensive  lai^uage  from  the  petition 
Is  granted,  and  tbe  rule  agahitt  tdm  discharged. 


PACTFIC  POSTAL  TEL.  00.  v.  DALTOX. 
County  Assessor.    (S.  F.  70S.) 

(Supreme  Court  of  California.   Jan.  17. 

Taxation— faAUDiri,BiTT   AssBSSMBirr— Sals— Iir- 

JUNCTIOX— FLBAnlKfl. 

1.  A  complaint  to  enjoin  the  collection  ot  a 
tax,  which  alleges  that,  notwithstanding  the 
full  knowledKe  of  defendant  ot  the  facts,  he 
levied  an  Hflsessment  at  excessive  and  exor- 
bitant values,  and  in  excess  of  vftlaes  placed  by 
him  on  a  similar  property,  setting  out  in  detail 
the  discrimination  from  whicb  the  nnjust  as- 
scKsment  le  alleged  to  appear,  and  that  defend- 
ant, in  making  such  unjust  assessment  "has 
been  Kuilty  of  fraudulent  conduct  in- 
tended to  (H>press  the  plaintiff,  and  compel  it 
to  pay  more  thaa  it»  just  share  of  the  burden 
of  taxation,  and  that  said  valuations  were  ex- 
ceseive,  •  •  •  and  above  valuations  placed 
on  similar  property,"  shows,  as  against  a  ^n- 
ernl  demurrer,  that  tbe  assessment  was  fraudu- 
lent 

2.  A  pnq)erty  owner  may  enjoin  the  sale  of 
property  for  taxes,  where  the  assessment  was 
fraud  11  Ion tiy  made,  at  excessive  values,  in  fix- 
ing which  he  was  knowingly  discriminated 
asainst,  where  he  has  tendered  the  legal  tax, 
founded  upon  the  real  value  of  the  pruperty. 

Department  2.  Appeal  from  snpcrtor  court 
Alnmcda  county;  F.  B.  Ogden,  Judge. 

Action  by  the  raclllc  Postal  Telegraph  Com- 
pany against  Henry  P.  Daiton,  assessar.  "rom 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

Lloyd  &  Wood,  for  appellant   Davis  &  HUl, 

for  respondent. 

McFARLAXD,  J.  Tills  action  was  brought 
by  plaintiff  to  restrain  the  defendant  as  aa- 
spsfflir,  from  selling  certain  personal  property 
of  tbe  plaintiff  for  taxes.  A  general  demarrer 
was  Interposed  to  the  c<Mnplalnt  npra  the 
ground  that  the  facts  stated  therein  were  not 
sufficient  to  constitute  a  cause  of  action,  but 
there  was  no  special  demurrer.   The  court  be- 
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low  rastalned  (be  deuinrrer,  refafled  to  allov 
plfllntifl  to  ftmend,  and  gave  Jadsmoat  for  de- 
fendant. Plaintiff  appeals  &om  the  Jndement 
The  point  made  by  appellant  that  the  part  o£ 
the  reveaue  laws  which  proTldes  for  the  pay- 
ment of  taxes  on  personal  property,  by  those 
who  do  not  own  leal  estate,  Is  unonutitutlonal. 
was  decided  adversdy  to  appetlanf  $  contention 
In  the  recent  case  of  Rode  t.  Blebe  (B.  F. 
Ma  139;  Jan.  4,  1SB8)  SI  Pac.  860.  Bnt  we 
tiUnk  that  the  complabit  states  a  cause  o£  at- 
Oon  rmalstlm  of  tbe  all^^  frwidalent  as* 
seasment  of  appellantfa  property  at  a  Taluatton 
mncb  greater  than  Us  actual  taloe;  at  least, 
tikat  the  oom^alnt  is  good  ia  this  respect  as 
against  a  general  demnrrer.  The  property  as- 
sessed consists  of  certain  tetegraph  lines  and 
Instmroents  dtoated  In  Alameda  connty.  TbB 
complaint)  avers  the  actual  value  of  said  prop- 
erty to  be  a  cotaln  amonnt,  and  Qiat  the  re- 
spondent assessed  said  propoty  at  greatly  ex- 
cessive and  exorbitant  rates  of  value  over  and 
above  Its  real  ralae.  It  is  averred  that  "said 
Taluatlone  were  excessive,  and  greatly  over 
and  above  the  valuations  placed  by  said  as- 
sessor npon  similar  property."  It  Is  then  spe- 
cifically averred  tiiat  the  Western  Union  Tele- 
graph Company  has  telegraphic  lines  located  In 
said  county  near  the  property  of  the  appellant, 
and  of  greater  value;  and  It  Is  averred  with 
great  detail  ttiat,  where  tiie  two  Unea  nm 
throu^  dlffwent  dtlea,  towns,  and  idaces  In 
said  county,  the  assessor  pots  valuations  upon 
Oie  lines  of  said  Western  Union  Company 
greatly  less  than  the  valuations  put  upon  prop- 
erty of  iiie  aMwllant  After  averring  the  dif- 
ferent and  unequal  assessments  of  tiie  said 
two  lines  of  telegraph,  It  la  further  averred  in 
the  complaint  as  follows:  "And  plaintiff  fur- 
ther alleges  that  all  and  singular  of  the  facts 
aforesaid  were  well  known  to  defendant 
at  the  time  of  making  the  assessment  and 
valuation  of  the  property  of  the  plaintiff  as 
aforesaid,  and,  notwithstanding  the  knowledge 
and  Information,  the  defendant  did  proceed  to 
and  did  assess  and  value  the  property  of  the 
plaintiff  far  beyond  Its  value  for  taxable  pur- 
poses,  and  far  In  excess  of  the  valuation  and 
assessment  made  by  him  of  like  property,  and 
used  for  like  purposes,  by  the  Western  Union 
Telegraph;  and  the  plaintiff  allies  that,  upon 
the  basis  of  assessment  taken  and  assumed  by 
defendant  for  the  purpose  of  assessing  the 
value  of  the  telegraph  line  of  the  Western 
Union  Company,  It  will  and  does  appear  tiiat 
the  assessment  of  tbe  valuation  of  the  prop- 
erty of  plaintiff  la  grossly  extravagant  and 
unjust  and  unreasonable."  And  with  respect 
to  the  character  of  the  valuation  of  appel- 
lant's property  It  Is  averred  "that  the  said 
defendant,  In  making  the  valuations  afore- 
said, and  In  assessing  said  personal  property 
at  such  valuations,  has  been  guilty  of  fraud- 
ulent conduct,  and  has  acted  fraudulently, 
and  with  intent  to  oppress  the  plaintiff,  and 
compel  It  to  bear  more  than  Its  Just  share  of 
the  burden  of  taxation,  and  tiiat  said  valu- 
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atfona  were  flKceaalre^  and  greatly  over  and 
above  the  valuations  placed  by  said  assessor 

upon  almDar  property." 

We  tblnk  that  the  avermeiita  above  re- 
ferred to  state  Buffldent  facts  to  show  that 
the  aancwm«it  was  bwadulent;  and  wheth- 
er or  not  the  ccHuidalnt  could  have  been  at- 
tacked by  special  demnrrer,  on  the  ground 
that  the  attempted  statement  was  uncertain 
or  imperfect,  we  do  not  think  that  there  is 
an  entire  fallnra  to  state  facts  constituting 
a  cause  of  action;  and,  if  the  assessment 
was  thus  fraudulent,  it  is  dear  that  the  ap- 
pellant had  a  right  to  restratn  the  assessor 
from  proceeding  to  colleet  the  taxea  In 
Los  Angeles  Oo.  T.  Ballertaio,  90  CaL  SOT, 
82  Pac.  68S,  and  84  Pac.  829,  this  court  said: 
If  nndoahtedly  true  that  a  taxpayer  may 
rajoln  the  collection  of  a  tax  founded  upon 
an  assessment  fraodnlentiy  and  corrupUy 
made,  with  ^e  Intention  of  discriminating 
against  htm,  and  for  the  purpose  of  causing 
him  to  pay  more  than  his  share  of  the  pub* 
lie  taxes.  MerrlU  t.  Humphrey.  24  Mich. 
170;  Lefferts  v.  Board  of  Sup'rs,  21  Wis. 
688;  Iron  Co.  v.  Hubbard,  20  Wis.  61.**  In 
that  case  it  was  held  that  the  demnrrer  was 
properly  sustained,  t>ecause  the  jdalntiff 
there  did  not  show  by  his  complaint  that 
he  had  paid  or  tendered  the  amount  of  taxes 
which  would  tiave  been  due  from  him  U  his 
property  had  been  assessed  properly;  bnt  In 
the  case  at  bar  the  plaintiff  alleged  that  be 
had  tendered  the  amount  of  taxes  that 
would  have  been  due  upon  a  proper  valua- 
tion. The  difference  between  tiie  comi^alnt 
In  the  Ballerino  Case  and  that  In  the  caae 
at  bar  la  that  In  the  former  It  was  averred 
"that  such  exorbitant  assessment  on  this 
parcel  of  real  property  was  not  from  error 
of  Judgment  on  the  part  of  said  assessor, 
bnt  was  done  from  corrupt  and  fraudulent 
motives,  as  aforesaid";  but  we  think  that 
In  the  case  at  bar  the  complaint  contains 
substantially  that  averment.  It  la  averred 
In  Che  present  case  that  the  fact  of  the  ex- 
orbitant valuation  was  "well  known  to  de- 
fendant at  the  time  of  making  the  assess- 
ment," and  that  in  making  the  valuation 
the  defendant  acted  fraudulentiy,  "and  with 
Intent  to  oppress  the  plaintiff,  and  compel 
It  to  bear  more  than  its  Just  share  of  the 
burden  of  taxation";  and  these  averments 
certainly  show  that  the  exorbitant  assess- 
ment was  not  "from  error  of  Judgment  on 
the  part  of  said  assessor,"  but  was  made 
with  the  fraudulent  intention  of  compelling 
appellant  to  bear  more  than  Its  Just  share 
of  the  burden  of  taxation.  The  averment 
might  have  been  more  specific  and  precise 
to  the  point  that  the  assessment  was  not 
made  from  mere  error  of  Judgment,  but  it 
cannot  l>e  said  that  there  was  a  total  fail- 
ure to  state  the  facts  which  constituted  the 
alleged  fraudulent  assessment  In  I^efferta 
V.  Board  of  Sup'rs,  supra,  where  the  su* 
preme  court  of  Wisconsin  held  that  the  loiir> 
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or  court  erred  In  nuttdnlDg  a  demnrrar  to 
■the  complaint,  the  aTennents  were  Bubstan- 
tlally  like  those  In  the  case  at  bar.  There 
the  court  said:  "In  deciding  upon  the  auf- 
fldency  of  Out  complaint,  we  expressly  con- 
fine onrselTes  to  a  consideration  of  the  al- 
lections  that  the  town  assessors  fraudu- 
lently made  a  distinction  In  the  assessment 
and  taxation  against  the  xaalntlff,  and  did 
this  with  the  lntentl(ni  and  design  of  com- 
pelling blm  to  pay  more  than  bis  Just  pro- 
portion of  the  toxes.  Upon  this  aUegatlon 
we  bare  no  hesitancy  In  Baying  the  plaintiff 
la  entitled  to  the  relief  demanded  in  the 
oom^alnt**  WbeOier  or  not  the  averments 
of  the  complaint  are  true  Is  a  question  not 
now  before  us;  but  taking  them  to  be  true 
as  alleged  In  tbe  comidoint,  aa  we  must  do 
In  passing  upon  the  demurrer,  we  think  that 
the  complaint  BUfflclently  states  a  cause  of 
action.  The  Judgment  la  reversed,  and  tbe 
cause  remanded,  with  directions  to  the  court 
below  to  OTermle  the  demurrer. 

We  concur:   TEMPLE,  J.;  HSNSHAW*  J. 


<m  C«L  BSD 

In  re  DB  lAVBAGA'S  BSTATB.  (S.  F.  72S.) 

Onpreme  Gbort  of  CaUforala.   Jan.  21.  1898.) 

Wills  —  Coxbteitotioh  —  SoBSTiTcraD  Lxoaot— 
Rbtooatiom  or  Bsqubbt. 

1.  A  substituted  or  additional  legacy  In  a 
will  IB  prima  facie  payable  out  of  the  same 
fandB,  and  subject  to  the  same  incidents  and 
conditions,  as  is  the  original  legacy,  irrespectlTe 
of  whether  the  result  Is  adTsntsgeona  to  the 
legatee. 

2.  Where  a  testator  changes  a  bequest,  or  the 
Dame  of  a  legatee,  the  presumption  is,  fa  the 
absence  of  some  afflrmative  indication  to  the 
contrary,  that  the  bequest  is  substitutionary, 
and  that  tbe  testator  intended  the  coaditions 
of  the  original  bequest  to  follow  It 

8.  A  testator,  by  a  codicil  made  three  days 
after  the  will  was  executed,  directed  money 
bequests  to  be  paid  by  the  sale  of  a  certain 
ranch,  aud  repeated  tbe  provlsloa  in  two  subse- 
quent codicUs,  In  disposing  of  after-acquired 
pnwerty,  and  sobstltnting  other  bequests  by 
codicils,  the  proyision  was  not  revoked.  On  tbe 
death  of  B.,  to  whom  $20,000  bad  been  be- 
queathed, testator  added  a  codicil  as  follows: 
"The  amount  I  did  bequest  to  *  *  *  B., 
now  deceased,  I  now  desire^  or,  rather,  ordain, 
be  given  to  L.  •  •  *."  Tiie  ranch  was  not  of 
sufficient  value  to  pay  the  money  bequests,  and 
li.  applied  for  payment  of  the  $20,000  out  of 
tbe  general  estate.  Held,  that  tbe  bequest  to  L. 
was  Bubstitutionary,  and  entitled  him  only  to 
the  same  proportion  of  the  value  of  the  ranch 
as  B.  would  have  received. 

4.  The  rights  of  a  legatee  are  not  eularged  by 
the  fact  tbat  the  codicil  making  him  a  legatee 
was  made  several  years  after  the  will  was 
executed. 

5.  A  testator  bequeathed  1*.  a  life  estate  in  a 
ranch  in  S.,  but  on  the  death  of  B.,  a  l^atee, 

testator  executed  a  codicil  as  follows:  "Tlie 
amount  I  did  bequest  to  B.,  now  deceased,  I 
now  desire,  or,  rather,  ordain,  be  given  to 

•  •   •   L.,  to  whom  I  left  my  ranch  in  S., 

*  *  *  but  do  so  now  no  more,  and  I  do  be- 
quest said  ranch  to  my  cousin   ."  Beld, 

that  tbe  bequest  to  L.  of  the  rauch  lu  S.  was 
expressly  revoked  by  tbe  codicil. 

.  6.  A  testator  bequeathed  to  L.  a  life  estate 
in  a  ranch  lu  S.,  bat  on  the  death  of  B.,  a 


legatee,  executed  a  codicil  as  foIIowB:  *^1ie 
amount  I  did  bequest  to  B.,  now  deceased,  I 
now  desire,  or,  ratiier,  ordain,  be  given  to 

•  •   •   L.,  to  whom  I  left  my  ranch  in  S., 

*  *  *  but  do  so  now  no  more,  and  I  do  be- 
quest said  ranch  to  my  cousin   ."  Hdd, 

tnat  the  bequest  formerly  given  to  B.  was  not 
intended  to  be  given  to  Ij.  in  lieu  of  the  ranch 
in  S.  formerly  bequeathed  to  him,  but  K  woa 
Bubstltated  f  or  U.  as  to  the  legacy  to  B. 

Department  L  Appeal  from  superior  cotnrt, 
dty  and  coun^  of  San  Stendsco;  James  T. 
Ooff  ey»  Judge. 

In  the  mattw  ot  tbe  estate  of  Joofi  Tlcenta 
de  Laveaga,  deeeaBed,  A.  G.  M.  de  Ijaveaga 
applied  tot  the  pi^nnent  <a  a  money  bequflst 
out  t3t  the  original  estate.  Fr<Hn  an  order  <U.- 
rectlng  said  money  bequest  paid  In  full,  Maria 
Josefa  Cebrlan  and  others  appeal.  Reversed. 

Timothy  J.  Lyons  (Van  H.  Pateraon,  of 
counsel),  for  appellants.  J.  J.  Dwyer,  for  rfr- 
Bpondent    Daniel  Rogers,  for  executor. 

IHARRISOK.  J.  The  will  of  the  above- 
named  decedent,  bearing  date  February  1, 
1SS6,  and  five  codtclls  thereto  executed  by  him 
at  various  dates  thereafter  (the  last  bearing 
date  April  12,  1U94),  were  admitted  to  probate 
In  the  superior  court  for  the  dty  and  county  of 
6an  Francisco,  and  letters  tatamentary  Issued 
to  the  executors  named  therein.  In  the  orig- 
inal will  the  testator  made  certain  pecuniary 
bequests,  and,  by  codicils  thereafter  made,  the 
imyment  of  all  his  money  bequests  was  char- 
ged exduBlvely  upon  a  certain  rancho  In  San 
Benito  county.  One  of  these  money  bequests 
was  a  legacy  of  $20,000  given  to  William  Bro- 
dosen,  who  died  In  the  lifetime  of  the  testator, 
and  In  his  last  codldl  the  testator  made  the 
following  iHwvlsIon:  "The  amount  I  did  be- 
quest to  my  friend  W.  Brodersen,  now  de- 
ceased, I  now  dodre,  or,  rather,  ordain,  be 
given  to  the  young  man,  J.  M.  Laveaga,  to 
whom  I  left  my  ranch  In  this  state  of  SInaloa, 
called  T«bor,*  but  do  so  now  no  more,  and  I 
do  bequest  said  ranch  to  my  couahi  BrauUo 
Laveaga.  of  San  Dlmas,  Mexico."  Tbe  lega- 
tee thus  named  Is  the  respondent  herein,  and 
was  formerly  known  by  the  name  of  J.  H. 
Dohrmann,  and  In  the  original  will  ^  testator 
gave  to  him,  "if  he  takes  the  name  of  Laveaga. 
my  ranch,  In  Mexico,  SInaloa,  called  "La  La- 
bor,* and  all  my  rigbte  and  Interest  to  lands 
adjoining,  during  hla  life,  In  trust  only  for  his 
first  male  Issue  bom  In  lawful  wedlock,  and. 
If  none,  then,"  etc.  The  money  bequests 
made  by  the  testator  In  his  original  will 
amounted  to  about  $230,000,  and  tbe  sale  of 
the  rancho  out  of  whose  proceeds  their  pay- 
ment was  to  be  made  yielded  to  the  estate 
only  about  $08,000.  The  respondent  made  ap- 
plication to  the  Buperior  court  for  an  order  di- 
recting the  executors  to  pay  him  the  sum  of 
$20,000,  as  the  amount  of  said  legacy,  to 
which  opposition  was  made  by  the  executors, 
and  also  by  certain  h^  at  law  ot  the  testa- 
tor, toe  appellante  herein,  upon  the  ground 
that,  as  the  property  which  tlie  testetor  has 
exclusively  diaiged  with  the  payment  of  bis 
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money  beonests  was  Issuffldent  tUerefor,  tKe 
api^cant  was  entitled  to  aaly  bis  proportion 
of  that  fond.  The  coart,  however,  held  tbat 
the  legacy  ms  a  charge  against  the  general 
assets  of  tbe  estate,  and  made  Its  order  di- 
recting the  payment  to  blm  of  the  sam  of 
^.000.  From  this  order  the  present  appeal 
has  been  taken  by  tbe  aforesaid  heirs  at  law. 

Tbe  real  Issue  between  the  parties  upon  this 
appeal  to  whether  tbe  legacy  to  the  respond- 
ent Is  an  Independent  bequest,  or  whether  It 
Is  merely  a  sabstitute  for  the  l^cy  previous- 
ly given  to  Brodersen.  One  of  tbe  roles  for 
tbe  constmction  of  a  will  Is  that  a  subsdtiited 
6r  additional  legacy  Is  prima  fade  payable  ont 
of  the  same  funds,  and  subject  to  the  same  in- 
cidents and  conditions,  as  is  the  original  l^- 
acy,  irrespective  ct  whether  the  result  Is  or  is 
not  advantageous  to  the  legatee.  Hawk. 
Wills,  'aoe;  WlUlams,  Ex'rs,  •1182.  Mr. 
Redfleid  states  the  rule  as  follows  (2  Bedf. 
Wins.  *447}:  "Snbstlmtlonary  legacies;  tbat 
I8,  where  legacies  are  subsequently  f^ven  to 
come  In  tbe  pla.ce  of  others  given  before, 
either  In  a  former  will,  or  where  tbe  substitu- 
tionary legacies  are  given  In  a  codicil  executed 
at  a  lata  date  than  the  Instrument  by  which 
the  l^des  were  i^ven  In  the  first  Instance,— 
In  an  cases  snch  substitutionary  tegades,  un- 
less there  Is  something  In  the  terms  used,  or 
the  drcmnstances  attending  the  substitution, 
to  tbe  contrary,  will  have  all  the  Inddents, 
conditions,  and  limitations  attaching  to  tbe 
original  legades."  Thus,  In  Leacroft  May- 
nard,  3  Brown,  Cb.  283,  the  testator  gave  sev- 
eral legacies,  which  be  Erected  to  be  raised 
out  of  his  real  estate;  among  others,  one  of 
£1,000  to  a  hospital,  which,  by  the  statute  ct 
mortmain,  was  vdd.  By  a  codldl  he  revoked 
this  legacy,  and  Instead  thereof  gave  £600  to 
another  hospital,  without  mentioning  ai^ 
sonrce  from  which  It  was  to  be  paid.  It  was 
contended  tbat,  as  this  legacy  was  given  gen- 
erally, and  without  any  limitations,  It  was 
payable  out  of  tbe  personal  estate;  but  Lord 
Thurlow  held  that,  as  the  codicil  did  not  pur- 
port to  change  the  fund  designated  In  the  will 
for  the  payment  of  legades.  It  was  void, 
equally  with  tbe  original  legacy.  In  Oooper 
V.  Day,  3  Mer.  IM,  the  testator,  by  a  codldl, 
expressly  revoked  a  legacy  which  In  bis  will 
he  had  dlreded  to  be  paid  free  of  all  legacy 
duty,  and  gave  in  lieu  thereof  a  legacy  of  a 
greater  amount,  without  any  provision  respect- 
ing tbe  legacy  dnty.  Hie  latter  was  held  to 
be  a  substituted  legacy,  and  exempt  from  leg- 
acy dnty.  The  same  ruling  was  made  In 
Knrl  of  Shaftesbury  v.  Duke  of  Marlborongh, 
7  Sim.  287,  tbe  vice  chancellor  saying:  "When 
tbe  thing  bequeathed  by  the  codicil  Is  given 
nsf  a  mere  substitution  for  that  which  la  be- 
()U{^thed  by  tbe  will,  It  Is  to  be  taken  with  all 
'ts  acddents."    See,  also,  Brlstow  v.  Bristow, 

Beav.  28©;  Fisher  v.  Brlerley,  30  Beav.  287; 
Johnstone  r.  Earl  ttf  Harrowby,  1  De  Gex,  F. 
&  J.  183.  In  Condict's  Ez'rs  ▼.  King,  IS  N. 
J.  Eq.  375,  certain  parcels  of  land  had  been  de- 
vised to  the  testator's  grandson,  with  a  Itml- 


WtlMi  over  to  his  danj^ters.  The  testator 
afterwards  sold  the  land,  and,  by  a  codicil  to 
his  will,  bequeathed  to  the  grandson  a  bond 
and  mortgage  taken  for  the  purchase  money, 
in  lieu  of  the  land,  but  without  any  llmltadon 
thereof  over  to  the  daughters.  Tbe  court 
hdd  tbat  the  bond  and  mortgage  were  given 
as  a  mere  sutntltutlon  for  tbe  land,  and  that 
thB  execQtors  uf  tbe  grandson  muat  account 
therefor  to  Uie  daughters,  saying:  "The  fact 
that  there  was  an  ademption  of  the  gift  by  a 
sale  of  the  lana  before  tbe  date  of  tbe  codicil 
does  not  change  the  substance  of  the  thing. 
He  gave  the  bond  and  mortgage  as  a  substt- 
tute  for  the  land  whldi  was  devised  and  sub- 
sequently sold  by  the  testator.  Where  th' 
legacy  is  given  as  a  mere  sabstitute  tor  anotk- 
er,  the  substituted  gift  Is  subject  to  the  ind- 
dents  of  the  original,  although  not  so  expressed 
bi  the  testamentary  instrument."  See,  also, 
Barnes  v.  Hanks.  65  Vt  317;  Snow  v.  Foley. 
119  Mass.  102;  Warwick  v.  Hawkins.  &  De 
Gex  &  S.  481.  The  rule  Is  established  for  the 
purpose  of  carrying  Into  etFect  the  intention 
of  the  testator,  and  is  employed  for  tbat  pof- 
pose  in  connection  with  other  rules  of  con- 
struction. Unless  it  appears  from  the  lan- 
guage used  in  the  codlcU.  or  from  the  aiwllca- 
tions  of  recognized  mlee  for  the  construction 
of  wills,  that  the  testator  bitended  by  tbe  codi- 
cil to  make  a  substantive  and  Independent  be- 
qnest,  the  rule  Is  to  be  aptdied.  The  limita- 
tions and  ctmdltlons  which  be  affixes  to  tbe 
original  bequest  are  presumed  to  be  intended 
by  blm  to  fdlow  It,  IrreapectlTe  of  ai^  change 
In  Its  amonnt  or  hi  the  petsoo  to  whnn  It  Is 
given.  In  tbe  absence  of  some  afflrmatlre 
indication  to  tbe  contrary  by  the  langnagit 
nsed.  for  the  later  bequest.  It  win  be  deemed 
merdy  subsUtolonary.  and  snbject  to  all  tbe 
tnddoite  of  that  for  which  it  Is  substituted. 

The  omission  fiy  tbe  testator  In  tbe  pres- 
ent case  to  spedf  y  tbe  amount  of  tbe  legacy 
I  to  the  respondent,  and  the  reference  made 
by  him  to  the  will  for  tbe  purpose  of  de- 
termining this  amount,  takes  from  It  the 
character  of  a  substantive  and  independent 
legacy.  He  says:  "Tbe  amount  I  did  t)e- 
quest  to  my  friend  W.  Brodersen,  now  de- 
ceased, I  desire,  or.  rather,  ordain,  be  given" 
to  the  respondent  The  testator  did  not  be- 
queath to  the  respondent  any  other  or  great- 
er sum  than  '*the  amount  which  I  did  t>e- 
qnest"  to  Bniaenen.  Instead  of  saying  "the 
sum  of  money  named  In  my  bequest  to  Bro- 
dersen." he  carefully  limits  the  legacy  to 
blm  to  tbe  "amount"  which  be  had  bequeath- 
ed to  Brodersen;  and  also.  Instead  of  say- 
ing the  amount  of  the  legacy  to  Brodersen. 
be  says,  the  amount  "wbtch  I  did  lieqnest" 
to  Brodersen.  The  respondent  Is  entitled  to 
only  the  amount  which  had  been  bequeathed 
to  Brodersen,  and  this  amount  Is  to  be  as- 
certained from  tbe  terms  of  tbe  will  In 
which  It  Is  given.  By  tbe  terms  of  tbe  will, 
the  "amount"  of  the  legacy  to  Brodersen  Is 
made  contingent  upon  tbe  proceeds  of  tbe 
Sato  (tf  the  rancho  In  San  Benito  county.  It 
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iB  011I7  such  an  anMiiit  as  Brofleraeii  would 
hare  recelT«d,  had  he  continued  to  be  the 
ben^daiT  of  tb»  legacy,  that  the  testator 
gives  to  the  respondent;  and  that  amount 
vaa  Indefinite,  and  contingent  upon  the 
amount  of  the  fund  ttom  which  it  was  to 
be  paid.  In  Appeal  of  Buehler,  100  Fa.  St 
886.  the  testator,  In  hts  wUl.  directed  the 
residue  of  his  estate  to  be  divided  equally 
among  his  children,  with  the  proviso  that 
there  should  be  deducted  from  share  of 
each  the  amount  of  sucfi  advances  as  might 
have  been  made  to  him.  He  afterwards, 
1^  a  codldl,  revoked  this  devise,  so  for  u 
It  aiqilled  to  one  of  bis  sons,  and  gave  the 
share  of  that  son  to  his  danghter-ln-law. 
The  court  held  that  she  was  a  snbstltated 
legatee  f6r  the  son,  and  entlUed  to  only  so 
much  of  the  eAate  as  the  son  mold  have 
recelvedt  and  should  receive  only  such  por- 
tion of  a  fan  share  of  tiie  estate  as  would 
remain  after  deducting  the  advaneementa  made 

to  ttie  SC8L 

The  rights  of  the  respondent  are  not  to- 
larged  by  the  fact  that  the  legacy  is  con* 
talned  In  a  codldl  executed  several  years 
after  tbewlU.  The  wlU  and  the  codicils  to- 
gether constttttte  the  testamoitary  dispo- 
sition of  the  property,  and  are  all  to  be  con- 
sidered for  the  purpose  of  arriving  at  the 
Intention  of  the  testator.  In  TUden  v.  TU- 
den.  18  (^ay*  106,  the  testator  gave  to  one 
of  his  daughters,  so  long  as  she  remained 
nnmarrled,  the  use  of  a  portion  of  hia  dwell- 
ing house,  and  gave  the  residue  of  his  estate 
to  his  son,  upon  the  condition  *that  he  shall. 
In  all  reqncti,  comply  with  what  Is  enjoined 
upon  him  In  this,  my  last  will  and  teatai- 
meatr;  and.  If  he  did  not  so  comply,  the 
estate  so  ^ven  bim  Should  be  equally  di- 
vided between  the  daughters  of  the  testator. 
By  a  codldl  executed  22  years  afterwards, 
the  testator  gave  to  this  daughter  the  use 
of  other  lots,  and  directed  the  son  to  keep 
In  good  repair  that  put  of  the  house  of 
which  the  use  had  beoi  devised  to  the 
daughter.  There  was  no  penalty  or  forfei- 
ture named  In  ttie  codldl  tor  a  failure  on 
the  part  of  the  son  to  keep  the  house  in 
repair;  but  the  court  held  that  the  devise 
of  the  property  to  him  In  the  original  will, 
upon  the  condition  that  he  should  comi^ 
with  what  was  enjoined  upon  him  therein, 
inclnded  also  what  might  be  enjoined  npon 
him  by  any  codicil,  and  that  his  failure  to 
repair  the  house  after  It  had  been  destroyed 
by  fire  operated  as  a  forfeiture  of  his  estate, 
saying:  "A  codldl  duly  executed  Is  an  ad- 
dition or  supplement  to  a  will,  and  is  no  rev- 
ocatKm  thereof,  except  In  the  precise  de- 
gree In  which  it  Is  inconsistent  therewith, 
onless  there  be  words  of  revocation."  See, 
also.  Estate  of  Ladd,  M  Cal.  OTO,  30  Pac. 
90.  By  the  second  and  third  codicUs  to 
his  will,  the  testator  charged  the  rancho  in 
Ban  Benito  county  acluslvely  with  the  pay- 
ment of  his  money  bequests,  and  by  his 
third  codicil  he  redtes  and  ratiflea  this  pr»* 


▼talOB  ot  the  wHI;  and,  as  tbexe  Is  no  rev- 
ocsticik  of  this  iKovIsion  In  either  of  the  snb- 
sequent  codidls,  it  must  be  held  that  his 
Intention  that  the  Brodersen  legacy  should 
be  paid  only  out  of  the  proceeds  of  the 
randio  extended  alao  to  the  pr>vlBlon  made 
for  the  respondent  In  tiie  last  ^sodicU.  This 
condnsion  Is  also  corroborated  by  the  in- 
tomal  evidence  of  the  will  itself.  On  the 
day  that  the  testator  vcecnted  the  will, 
left  San  rrandsco  for  Masatlan.  It  ia  evi- 
dent that  his  mind  was  occupied  with  the 
testamentkry  dlq;»osItlon  of  Us  ^per^ 
thus  made,  for  It  appean  that  three  daya 
aftw  the  execution  of  the  will,  while  on  thia 
voyage  to  MaaaHan,  he  made  a  codldl  mate- 
rially affecting  Its  provisions,  so  that  the 
two  Instionients  thus  executed  so  near  eadi 
other  may  be  regarded  aa  fully  refleding 
his  views  at  that  time.  It  is  evld«it  from 
the  provisions  of  these  two  Instruments  that 
the  sdieme  of  his  will  was  that  only  the 
proceeda  of  his  San  BeAlto  ranch  should  be 
emjdo^d  In  the  payment  nt  whatovw  money 
bequests  he  might  make,  and  thtt  his  lot 
on  Market  street  In  San  Frandsco,  togethw 
with  the  reddne  of  his  estate,  should  be 
appropriated  to  a  spedllc  charity.  The  other 
portions  of  his  wiH  are  devoted  to  a  dli^o- 
sltlon  of  his  proper^  in  Mexico,  and  to  cer- 
tain Qiedflc  bequeate  of  real  and  personal 
property  In  CallfomliL  In  the  aeveral  codi- 
cils snbsequwtly  made  by  him  this  sdieme 
la  preservedr-4be  changes  made  thereby  be- 
ing explanatory  or  correctory  of  the  origi- 
nal win.  In  some  Instancea  revoking  previ- 
oua  bequests,  or  substituting  other  bequests 
for  property  which  he  had  spedflcally  de- 
vised, but  liad  Uterwarda  disposed  of;  and 
he  also  makes  disposition  of  property  whldi 
had  been  subsequeady  acquired  by  him. 
Br  his  original  will  he  made  a  vedflc  de- 
vise «C  a  certain  lot  of  land  In  Santa,  Ona, 
and  in  his  fourfli  codldl,  after  reciting  that 
he  Is  about  to  sell  this  loi^  he  gives  to  this 
devisee  the  sum  of  Vfi,000  In  Uen  thereof. 
In  one  of  his  codidls  he  made  a  ^edflc  de- 
vise ot  M  lot  on  Coronado  Beach,  In  San 
Diego  county;  and  In  the  same  codicil  aa 
the  above,  after  redting  that  he  had  dnce 
sold  this  lot,  he  dlrecta  that  hIa  legatee  re- 
ceive **from  my  estate"  the  sum  of  93,0001. 
It  Is  evident  that  he  intended  these  legades 
to  be  substituted  for  the  property  previous- 
ly given  to  the  same  legatees.  When  Bal- 
thasar  Heftl,  to  whom  he  had  given  920.000, 
died,  he  revoked  the  legacy  to  bim,  with- 
out making  any  other  dlsposltitm  thereof  in 
Ite  place;  but  npon  the  death  of  Broderaen, 
lutead  of  revoking  the  legacy  to  him,  he 
dlrecte  that  the  "amount  which  he  had  be- 
queathed to  him  be  given  to  the  respondent: 
In  his  second  codldl  he  made  certain  addi- 
tional money  bequests,  but  In  the  next  cod^ 
dl,  made  only  four  days  thereafter,  he  ex- 
pressly confirmed  his  dedaration  that  all 
money  bequeate  should  be  paid  out  of  the 
Sui  Benito  rancho;  and  in  none  of  the  anb- 
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lequent  codlcna  to  there  any  reTocatfon  of 
tbta  proTlalon,  or  any  lanffoaffe  Imiriylng  an 
Intention  to  revoke  the  limitation  ttana  cre- 
ated. The  language  naed  by  the  testator 
In  glTlng  the  amount  of  the  Brodersen  legacy 
to  the  respondent  does  not  Indicate  that  It 
was  glTen  to  him  In  Hen  of  the  life  estate 
in  the  rancho  In  SInaloa  previously  given 
to  blm.  That  beqnest  was  expressly  re- 
voked, and  the  testator  made  an  entirely  dif- 
ferent dlsposttlon  of  the  rancho.  while  the 
bequest  of  the  Brodersen  legacy  Is  In  terms 
which  clearly  Indicate  his  Intention  merely 
to  substttnte  the  respondent  as  Its  recipient 
In  the  place  of  Broderaen.  The  order  la  re- 
versed. 

WecoDcor:  BOAirrT,  a  J.;  VAN  FLSfln.J. 


(Uf  Cal.  «43) 

FISK  V.  OASETT.    (B.  F.  62S.)> 
lEhipreme  Ooort  of  Oalifomla.   Jan.  20,  1896.) 
Appbal— Rs  VI BV— FisDi  s  08— PuuDiNO— Amiitd- 

HBNT. 

1.  Where  defendnut  pleads  an  afflrmatlTe  de< 
fense,  to  be  establiBhed  by  a  preponderance  ot 
evidmce,  the  findinsr  of  the  lower  conrt  against 
him  Is  coazlusive,  where  the  evidence  was  con- 
flicting. 

2.  The  fiadiof;  of  -  the  lower  court  Is  not  Im- 
paired bj  Rbowing  that  at  the  time  of  annouu- 
cing  its  decision  the  court  stated  that  he  be- 
lieved the  defendant's  testimony,  when  the 
finding  was  for  plalntitF;  nor  can  It  be  im- 
peached by  affldarit  setting  out  these  facts. 

8.  A  coort  is  not  concluded,  by  a  statement, 
made  at  the  time  of  announcing  its  decision, 
as  to  believing  one  side's  testimony,  from  after- 
imrds  finding  for  the  other. 

4.  It  IB  not  eiTor  to  refuse  to  allow  defendant 
to  amend  his  answer  by  alleging  a  parol  agree* 
ment  to  vary  the  terms  of  a  written  Instm* 
ment 

Department  1.  Appeal  from  sig^or  conrt, 
city  and  county  of  San  Francisco;  Oharles 
W.  EOack.  Judge. 

Action  by  Aaa  Flsk  against  B.  J.  Casey,  ad- 
ministrator of  the  eatate  of  Henry  Shooltera, 
deceased,  to  foreclose  a  mortgage.  From  a 
Judgment  for  plalntlfC,  defendant  appeala. 
Affirmed. 

T.  2h  Blakeman,  for  appellant.  Daniel  Tl- 
tua,  for  respondent 

EtARRISOX,  J.  Action  for  the  foreclosure 
of  a  mortgage.  The  facts  are  stated  In  the 
opinion  rendered  upon  a  former  appeal.  3d 
Pae.  668.  The  complaint  Is  In  the  usual 
form,  and  the  defendant  alleges  that,  after 
the  maturity  of  the  note,  he  applied  to  the 
plaintiff,  to  ascertain  the  amount  due  there- 
on, for  the  purpose  of  paying  the  same,  and 
having  the  property  discharged  from  the  lien 
of  the  mortgage,  and  that  upon  such  appli- 
cation the  plaintiff  "claimed  to  be  the  owner 
of  the  property,  and  refused  to  entertain  any 
offer  from  the  defendant  to  pay  off  and  dis- 
charge said  mortgage."  The  court  found 
against  the  portion  of  the  averment  thus 
quoted,  and  randoed  Judgment  In  favor  of 
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the  plaintiff.  Tbe  defense  thus  pleaded  was 
an  afBrmatlve  one  on  the  part  of  the  defend- 
ant, to  be  established  to  the  satisfaction  of 
the  court  by  a  preponderance  of  evidence; 
but  the  testimony  of  what  occurred  at  the 
Interview  between  the  plaintiff  and  defend- 
ant, which  was  offered  upon  this  Issue,  was 
conflicting,  and  the  finding  upon  this  con- 
flict of  evidence  must  be  accepted  as  conclu- 
sive. It  must  be  also  noted  that  the  de- 
fendant does  not  allege  that  he  made  any  of- 
fer of  payment,  except  argumentatively;  and 
whether  such  offer  waa  made  Is  only  to  be 
Inferred  from  bis  averment  that  the  plaintiff 
"refused  to  entertain"  an  offer.  It  was  In- 
cumbent upon  him,  If  he  would  claim  that 
the  plaintiff  was  not  entlUed  to  interest  upon 
the  note,  or  to  a  foreclosure  of  the  mortgage, 
bot  only  to  plead  such  defense  with  definite 
ness,  but  also  to  Introduce  evidence  that 
would  fully  satisfy  the  court  that  his  de- 
fense was  well  founded.  The  claim  that  an 
offer  of  payment  was  excused  by  the  plain- 
tiff's claim  to  be  the  owner  of  the  proiwrty. 
and  his  refusal  to  entertain  such  offer,  Is  an- 
swered by  the  finding  that  the  plaintiff  did 
not  make  such  claim  or  refusal. 

The  finding  of  tbe  court  la  not  impaired 
showing  that,  at  tbe  time  the  Judge  announ- 
ced his  decision,  he  stated,  In  answer  to  an 
Inquiry  by  the  attorney  for  the  defendant  in 
reference  to  the  conflict  of  testimony,  that 
he  believed  the  testimony  of  defendant's  wit- 
nesses concerning  the  Interview.  No  particu- 
lar portion  of  this  interview  was  called  to  hi:' 
attention,  and  the  decision  Itself  would  In- 
dicate that  he  did  not  entirely  disregard  thr 
testimony  of  the  plaintiff.  The  court,  more- 
over, was  not  concluded  by  such  statement 
from  snbseqnenUy  making  a  finding  con- 
trary thereto;  nor  can  Its  finding  be  Im 
peached  by  affidavits  of  what  occurred  at  thr 
time  the  decision  was  announced. 

Tbe  defendant  also  assigns  as  error  the 
refusal  of  the  conrt  to  allow  him  to  amend 
his  answer  by  alleging,  as  a  separate  defense, 
that,  at  the  time  the  promissory  note  wbr 
made,  it  was  verbally  agreed  between  thr 
plaintiff  and  the  maker  that  the  maker 
should  pay  all  taxes  thereafter  to  be  assess- 
ed upon  the  land,  including  the  taxes  upon 
the  mortgage.  The  court  did  not  err  In  re- 
fusing to  allow  this  amendment  Inasmuch 
as  proof  of  this  fact  would  have  constituted 
no  defense  to  the  action.  The  promissory 
note  was  a  written  agreement  to  pay  interest 
which,  Quder  the  authority  of  Daw  v.  Nlles, 
104  Oal.  106,  37  Pac.  876,  could  not  be  varied 
by  the  proof  of  this  averment  It  Is  Imma- 
terial whether  the  mortgage  existed  by  vir- 
tue of  a  written  instrument  or  by  a  parol 
agreement  that  the  deed  should  be  given  as 
security  for  the  debt  The  object  of  Intro- 
ducing such  parol  evidence  waa  to  destroy 
the  written  agreement  to  pay  Interest  which 
Is  contained  In  the  note.  Tbe  court  prop- 
erly refused  to  allow  the  defendant  to  tes- 
tify that  he  was  *'wllllDg"  to  pay  ttaa  note, 
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or  that  he  communicated  his  winingnesa  to 
tbe  plaintiff.  Judgment  and  order  are  af- 
Ormed. 

We  concur:  BSAlTEY.aJ.;  YANFIiBIDT. 

7. 


(6  Csl.  Cnrep.  939) 

PITZGIBBON  r.  LAUMBISTER  et  aL  (& 

F.  &47.)' 

(Saumme  Oourt  of  California.  Jan.  21,  1886.) 
Fbauddlbut  GovTBTATfcas— Softioibxct  or  £ti- 
OBNOB— Retikw  ok  Appial— Nohsuit— 
BuBDBN  or  Pkoof. 

1.  Where  the  controUiDg  issae  was  whether 
or  not  a  certain  conreyance  was  fraudulent 
as  to  creditors  of  tbe  grantor,  and  there  was 
nhnndant  evidence  to  support  tbe  findings  of 
the  court,  the  conclusion  drawn  therefrom  was 
not  open  to  review,  on  appeal  from  an  order 
deoring  a  new  trial  and  from  a  Judgment  in 
accord  with  snch  findings. 

2.  lo  an  aetioD  to  restrain  the  sherlfF  from 
selling  certain  real  estate  on  execution  against 
plaintiffs  grantor,  the  court  did  not  err  in 
denying  a  nonsuit,  where  plaintiCf  rested  on 
the  introduction  in  evidence  of  the  deed  to  him, 
Hod  It  appeared  that  the  ezecutiim  creditor 
made  no  claim  to  the  property,  except  such  as 
was  derived  from  such  gnatar  sabaeqnent  to 
the  date  of  such  deed. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  FraDcisco;  D.  J. 
Murphy,  Judge. 

Action  by  Morris  Fitzglbbon  against  C.  S. 
Laumelster  and  another.  From  an  order 
denying  a  new  trial,  and  from  a  Judgment  in 
favor  of  plaintiff,  defendant  Weatherly,  tbe 
execntlon  creditor,  appeals.  Affirmed. 

Chas.  F.  Hanlon,  for  appellant  B.  W. 
McOraw,  for  respondent. 

HARRISON,  J.  The  plaintiff  brought  this 
action  to  restrain  tbe  defendant  lAumelater, 
as  sheriff  of  tbe  city  and  county  of  San 
Francisco,  from  selling  a  certain  piece  of 
real  estate  owned  by  blm  In  said  city,  un- 
i&e  an  execution  issued  upon  a  Judgment 
against  tbe  plaintiff's  grantor  In  favor  of  tbe 
defendant  Weatherly.  Tbe  defendant  Lau- 
melster made  default,  and  the  defendant 
Weatherly  answered,  alleging  that  tbe  con- 
veyance to  tbe  plaintiff  was  made  with  the 
Intent  to  binder,  delay,  and  defraud  cred- 
itors, and  that  tbe  threatened  sale  by  tbe 
sheriff  was  for  the  purpose  of  enforcing  bis 
claim  as  a  creditor  agalnat  the  grantor  In 
tbe  deed.  Hie  canse  waa  tried  without  a 
Jury,  and  tbe  court  finds  that  tbe  purchase 
of  tbe  property  by  tbe  plaintiff  waa  made  by 
him  in  good  faith,  and  tbe  conveyance  there* 
for  was  made  for  a  valaable  and  adequate 
consideration  paid  by  bim  to  the  grantor  at 
and  before  Its  execution,  and  was  received 
by  blm  In  good  faitb,  and  not  with  any  in- 
tention tu  hinder,  delay,  or  defraud  the  de- 
fendant  or  hla  assignor,  or  any  creditor  of 
said  grantor.  Judgment  waa  entered  ac- 
cordingly In  favor  of  tiie  plaintiff,  A  mo- 
tion for  A  new  trial  was  made  upon  tbe 

X  Rehearing  denied. 


ground  that  Om  erldenee  waa  Insufficient  to 
sustain  tbe  findings  and  decision,  and  -warn 
denied  by  tbe  conrt  From  this  order,  and 
also  from  tbe  Judgment,  tiie  defendant 
Weatherly  baa  appealed. 

Tbe  controlling  issue  In  Hie  case  la  wheth- 
er the  conveyance  to  the  plaintiff  was  bona 
fide  or  fraudulent,  and  with  Intent  to  bin- 
der, delay,  or  defraud  tbe  creditors  of  his 
grantor.  Nearly  all  tbe  evidence  presented 
to  tbe  trial  court  was  upon  tbls  Issue,  and 
there  la  abundant  evidence  In  the  record  to 
support  the  findings  of  tbe  court  The  argu- 
ment of  tbe  appellant  In  tbls  oourt  la  direct- 
ed to  the  proposition  that  tbe  court  found 
contrary  to  tbe  evidence,  and  resolves  Itself 
Into  contending  that  tbe  court  made  errone- 
ous Inferences  of  fact  from  the  evidence, 
and  gave  to  tbe  testimony  of  the  plaintiff 
and  bis  grantor  greater  weight  and  credit 
than  It  waa  entitled  to  receive.  This  argu- 
ment was  appropriate  with  the  trial  court 
and  presumably  was  made  before  It  by  the 
defendant,  but,  aa  it  presents  only  the  con- 
clusion to  be  drawn  from  confiictlcg  evi- 
dence, tbe  conclusion  which  was  drawn  by 
the  trial  court  Is  not  open  here  to  review, 

Tbe  court  did  not  err  in  denying  a  nonsuit 
The  plaintiff  rested  upon  the  Introduction  la 
evidence  of  tbe  deed  to  bim.  It  appeared 
by  tbe  pleadings  that  the  defendant  made 
no  claim  to  tbe  property,  except  such  as  was 
derived  from  the  grantor  In  the  deed  subse- 
quent to  Ita  date,  Tbe  claim  that  tbe  deed 
waa  fraudulent  was  an  affirmative  defense, 
of  which,  at  the  time  the  motion  for  a  non- 
suit was  made,  no  evidence  hiad  been  given, 
and  tbe  deed  Itself  Imported  a  consideration 
sufficient  to  vest  the  plaintiff  wltb  tbe  gran- 
tor's tlUe  to  tbe  property.  The  Judgment 
and  order  are  affirmed. 

We  concur:  BEATTT,  O.  J.;  TAM  FLBBTT, 

J. 


019  Cal.  663) 
In  re  STRONG'S  ESTATE.    (Sac.  288.) ' 
(Supreme  Oourt  of  California.    Jan.  22,  ISQS.) 

Estates  or  Dbcbobnts— Ezbmptioh  raoM  Anma- 
israATiox— Obaht  or  LBTTBBa— -Col- 

LATBBAL  ATTACK. 

1.  Decedent  died  intestate  la  a  foreign  state 
without  any  debts,  and  huving  no  property  ex- 
cept land  m  the  stiite.  The  heirs  agreed  that 
no  administration  shoald  be  taken  out,  aad  oae 
of  tlieir  number  purchased  title  to  tbe  whole  of 
tbe  property  and  took  possession.  Held,  that 
the  estate  was  not  exempt  from  administration. 

2.  Letters  of  administration  graoted  to  the 

Jioblic  administrator,  upon  his  allegation  ctf  the 
urisdictiona]  fact  that  the  heirs  were  unlcnown, 
cannot  be  set  aside  by  a  collateral  attack  made 
by  one  of  the  heirs  by  a  petition  alleging  that 
when  tbe  administmtor  filed  his  petition,  and 
for  more  than  four  years  prior  tfaereto.  she 
was  io  actual  posseesioB  of  the  only  property 
belonging  to  the  estate. 

Department  1.  Appeal  from  superior  court, 
Sacramento  county;  Matt  F.  Jtdinson.  Judges 
In  tbe  matter  of  the  catatt  of  P.  A.  Strong  aa 

»  Rehearing  denkd. 

Digitized  by  Google 


IS  BE  STBONG'S  ESTATE. 


1079 


order  was  made  setHng  aside  the  letters  of  W. 
B.  Miller,  administrator,  and  all  bis  proceed- 
ings thereunder,  and  he  appeals.  Beversed. 

a  H.  Oalman,  for  appeUant.  A.  U  Bait, 
for  respondent. 

FEB  OURIAM.  The  refipondent,  Mary  F. 
Fowler,  In  May,  1806.  ffled  a  petition  in  said 
estate,  the  material  averments  of  which  were. 
In  substance,  tiiat  said  decedent  died  in  the 
state  of  Washington,  In  19B0,  Intestate,  with- 
oat  any  debts,  and  leaving  no  estate  eoffiept 
a  certain  described  piece  of  real  estate  In  the 
county  <tf  Sacramento,  In  this  state;  that  he 
left  as  bein  four  adult  chlldroi,  all  of  lawful 
age,  ot  whom  petitioner  was  one;  that  by  mu- 
tual Cimaent  of  said  heirs  no  administration 
was  taken  out  tq)on  said  estate,  but  that  after 
the  death  of  said  intestate,  and  before  the 
grant  of  letters  hereinafter  menUoned.  the 
othecB  of  said  heirs  conv^ed  all  th^  right, 
title,  and  interest  in  said  pn^rty  to  Uie  petl- 
Uono*,  who  took  possession  and  control  there- 
of and  has  since  occnpled  the  same;  that  In 
March.  1886,  W.  B.  Miller,  the  appelant,  as 
public  administrator  of  said  county  of  Sacra- 
mento, r^larly  apidied  for  and  was  granted 
letters  of  administration  iqwn  the  estate  of 
said  deceased,  and  has  since  bem  proceeding  to 
administer  upon  said  estate;  that  an  Inrentory 
and  ai^ralsement  was  filed  by  e&iA  administra- 
tor, and  thereafter  an  application  was  made  for 
an  order  to  sell  the  said  real  estate  to  pay  the 
expenses  of  administration,  which  applicaticm, 
after  proceedings  duly  and  regularly  liad  there- 
for, was  granted,  and  an  order  made  for  the 
sale  of  said  propM-ty,  and  that  in  pursuance  of 
said  order  the  administrator  was  proceeding  to 
advertise  and  sell  the  same,  and  would  make 
sudi  sale  unless  restrained  by  the  court  It  Is 
then  alleged  that  the  petitioner  "is  informed 
and  verily  believes  that  there  was  no  necessity 
for  administration  upon  the  said  estate,"  and 
that  the  said  administrator  "h&s  procured  the 
said  letters  of  administration  solely  and  only 
for  the  purpose  of  deriving  to  himself  the  fees 
which  may  be  allowed  htm  by  law,  and  with- 
out respect  to  the  interests  of  said  estate, 
or  the  interests  of  yonr  petitioner."  The  prayer 
was  that  the  administrator  tie  required  to  show 
cause  why  his  letters  and  all  proceedings  there- 
under should  not  be  vacated  and  set  aside,  and 
that  the  contemplated  sale  be  stayed  until  the 
final  determination  of  the  petition. 

The  administrator  demurred  to  the  petition 
as  stating  no  case  for  relief,  which  demurrer 
was  overruled  and  an  answer  filed,  upon  which 
the  matter  was  tried.  The  court  found  the 
facts  in  all  essential  respects  as  alleged  In  the 
petition,  and,  concluding  as  matter  of  law  that 
there  was  no  occasion  for  administration  upon, 
the  said  estate,  made  an  omnibus  order  vacat- 
ing and  setting  aside  Its  order  appointing  the 
administrator,  revoking  bis  leHers,  setting 
aside  the  order  of  sole  of  real  estate,  and  gen- 
erally all  other  orders  and  proceedings  In  the 
«8tat^  and  directing  that  the  admiolstratlwi 
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upon  the  said  estate  cease  and  detmnlne,  and 
awarded  costs  of  the  proceeding  against  the 
administrator.  From  this  order  the  appeal  Is 
taken. 

The  filets  alleged  and  tomA  ue  deariy  in- 
safflcient  to  warrant  the  action  taken  the 
court  below.  Whatever  the  law  may  be  in 
other  Jurisdictions,  there  Is  nothing  In  our  pro- 
bate law  which  would  either  expressly  or  by 
Implication  exempt  the  property  of  tbls  estate 
from  the  requirement  of  administration.  The 
whole  subject-matter  of  dealing  with  the  es- 
tates of  deceased  persons  Is  one  of  statutory 
regulation,  and  the  policy  and  Intent  itf  our 
statute  very  clearly  contemplates  that  property 
of  decedents  left  undisposed  of  at  death  (ex- 
cept in  the  Instance  of  the  homestead  acquired 
under  certain  circumstances,  as  in-ovlded  for  In 
section  1474  of  ttie  Code  of  Civil  Procedure) 
shall,  for  the  purposes  of  ascertaining  and  pro- 
tecting the  rights  of  creditors  and  heirs,  and 
properly  transmitting  the  tltte  of  record,  be 
subjected  to  the  process  of  administration  In 
the  probate  court  Indeed,  there  is  no  other 
method  provided  by  the  statute  whereby  the 
existence  of  creditors  or  heirs  of  de(^ents 
may  be  conclusively  established.  And  such 
administration  may  be  initiated  and  had  at  the 
instance  of  any  p^son  entitled  under  the  law 
to  administer  upon  the  estate.  That  the  ap* 
pellant  was  entitled  to  the  grant  of  letters  In 
this  Instance  cannot  be  questioned  In  this  pn- 
ceedlng.  The  court  had  Jurisdiction  to  make 
such  grant,  and  it  is  alleged  In  the  petition  and 
found  by  the  court  that,  upon  the  aptdlcatton 
for  letters,  "such  proceedings  were  thereafter 
duly  and  regularly  had  In  said  superior  court 
that  on  the  Iith  day  of  March,  1896,  by  an  or- 
der duly  made  and  regularly  entered,  the  said 
superior  court  appointed  the  said  W.  B.  Miller 
the  admli^strator  of  the  said  estate,  and  that 
he  ever  since  has  been,  and  now  Is,  as  such 
public  administrator,  and  under  said  order,  pro- 
ceeding to  administer  upon  said  estate."  Ibis 
order,  until  reversed  or  set  aside  by  some  prop- 
er method,  is  conclusive  upcm  appellant's  right 
to  admhilster  said  estate.  The  fact  that  it  Is 
averred  In  the  petition  herein  and  found  by 
the  court  that  Miller  alleged  In  his  petition  for 
letters  that  the  heirs  of  deceased  were  un- 
known, whereas  In  fact  the  respondent  "at  the 
time  of  the  filing  of  said  petition,  and  for  more 
than  four  years  prior  thereto,  was  In  open  and 
notorious  and  eidnslve  possession"  of  the  real 
estate  involved,  does  not  affect  the  validity  ot 
that  order.  Conceding  tbat  fact  to  be  Jurisdic- 
tional, It  was  one  upon  which  the  superior 
court  was  required  to  pass  In  the  granting  of 
letters,  and  as  against  this  collateral  attack  Us 
order  Is  conclusive  In  favor  of  the  existence  of 
all  the  necessary  facts  required  to  sustain  said 
order. 

Administration  upon  the  estate  having  been 
legally  Initiated,  appellant  acquired  a  right  to 
proceed  therewith  until  removed  In  some  man- 
ner and  for  some  cause  provided  by  the  stat- 
ute, of  which  this  Is  not  one.  Probate  pro- 
ceedings being  purely  statutory,  and  therefore 
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veclal  la  fheir  nature^  t3ie  superior  court,  air 
thou^  R  court  of  geneml  Jnrlsdlctloii,  Is  clr- 
cumBcri1)ed  tat  tbla  dan  of  proceedings  b7  the 
^rorlsions  (tf  the  atatnte  coDferrlng  such  jn- 
riBdlctlon,  and  may  not  competently  isoeeed  in 
a  manner  essentially  different  from  tbat  pro- 
vided. Smith  T.  Westertield.  88  Gal.  874,  379. 
26  Pac.  a06.  In  any  proceeding  authorized  by 
the  law  for  his  remoral,  appelant  would  hare 
bem  protected  In  his  rl^t  to  be  reimbursed  for 
his  proper  and  necessary  costs  and  expenses 
paid  out  or  incurred,  and  to  compensation  for 
services  tendered  In  the  administration,  of 
whlcl^  by  the  present  order,  he  Is  not  only 
^(dly  d^rired.  but  Is  even  mulct  In  damages. 
by  being  regnlred  to  pay  the  costs  of  Oils  pro- 
ceeding. 

Moreover,  and  aside  from  Uie  mere  rights  ot 
appelant  In  the  pr«nlses,  the  court,  having  as- 
sumed Jurisdiction  of  the  estate  In  a  proper 
case^  was  without  power  to  thus  summarily 
dlqiense  with  the  further  administration  of  the 
estate^  and  refuse  to  further  proceed  therein. 
The  case  In  this  respect  Is  not  different  In 
prlndi^e  from  that  of  Estate  of  Plna,  112  CaL 
14,  44  Pac.  8^  where  the  admlnlaixaUon  had 
become  vacant  through  the  removal  of  the  ad- 
ministrator, and  an  application  for  lettos  iipon 
the  estate  was  refused  1^  the  court  below,  ap- 
parently upon  the  ground  that  there  was  no  ne- 
cessity for  fnrlhw  administration,  for  the  rea- 
son tbat  the  helis  had  parted  with  aU  their  In- 
terest In  ttie  property  of  the  estate,  and  there 
was  no  desire  hy  their  grantees  of  ai^^  further 
administration  therein.  This  action  ot  the 
court  was  reversed,  and  It  was  there  said: 
"We  know  of  no  sndi  authorised  method,  un- 
der the  law,  of  diqnnsing  with  the  usUal  and 
ordinary  adndnlstratlon  of  an  estate  of  a  de- 
ceased persco,  or  of  thus  determining  the  qnea- 
tion  of  title  to  real  property  as  between  an  es- 
tate and  persons  claiming  adversely  to  It.  Un- 
der the  facts  appearing.  It  was  the  duty  of  the 
courb  to  proceed  and  appoint  an  administrator 
with  (he  will  annexed,  to  complete  the  admin- 
istration." For  these  reasons  the  order  iqipeal- 
ed  Cram  must  be  reversed,  and  It  Is  so  ordered. 


BUSHNEUi  T.  SIMPSON.    (S.  F.  506.) 

(Supreme  Court  of  Califoraia.   Jan.  21,  1898.) 

CoKPoa&Tioiia  —  AcTiox  bt  Prssidbxt  roa  Sal- 
art— Kstoppil— Evidence. 

1.  In  an  action  to  recover  a  balfliice  due  for 
BerricoB  as  president  of  a  corporation,  plaintiff 
Is  not  estopped  by  his  knowledge  of  entries  in 
the  corporation's  books  showing  the  expense  ac- 
count cbar^'L-d  with  a  less  iinimiut  each  month 
as  his  salary  thnn  be  chiiins,  when  be  testifies 
to  an  flprcotiieiit  with  the  principal  stookhnldor 
to  draw  a  loss  nnioiint  than  bis  full  salary  on 
account  oC  the  iiaancial  condition  of  the  coipo- 
ration. 

2.  In  an  action  to  recover  a  balance  dne  for 
servicf^?  as  president  of  a  corpora titm.  plaintiiT 
is  not  estopped  by  reason  o*  having  siKai'il.  witii 
other  dircrtt.iK.  an  ujiplieation  tu  the  superior 
court  to  dissolve  the  cta-puratinn,  wbieh  slated 
that  all  claims  of  the  corporation  had  been  dis- 
oharf^d,  which  was  made  seyenil  months  after 
the  eoii>oialiun  had  disposed  oC  it»  property  to 


defendant,  who  a^ed  to  assume  aU  Its  Indebt- 
edness, and  signed  by  plaintiff  under  the  belief 
tbat  the  assumption  of  the  debts  by  defendant 
discharged  such  debts. 

8.  Findings  of  the  trial  court  cannot  be  dis- 
regarded where  the  evidence  Is  conflicting. 

4.  In  an  action  for  personal  services  rendered 
a  corporation,  pliiintift's  pnvate  books,  sbuwini; 
various  credits  for  coal  and  money  received  by 
plaintiff  from  the  corporation,  as  well  as  other 
tranaactiona  between  them,  to  which  plaintiff 
had  previously  testified,  were  properly  teceiveil 
In  evidence,  to  fix  the  amount  to  I>e  deducted 
from  the  salaiy  claimed  by  him,  where  defend- 
ant's only  objection  thereto  was,  "The  books 
of  the  company  are  the  proper  books  to  be  of- 
fered In  evidmee  In  tiiia  case,"  and  which  boolta 
were  afterwards  received  in  evidence*  and  no 
variance  between  them  was  shown. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  O.  B. 

Hebhard,  Judge. 

Action  by  one  Boshnell  against  one  Simpson 
to  recover  for  personal  services  as  president  of 
a  corporation  whose  debts  defendant  assumed. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Brewton  A.  Hayne,  for  appellant  Scrlvner 
&  Sdidl.  for  respondent 

HARBISON,  J.  The  Benton  Goal  Company 
was  oiganixed  as  a  corporation  under  the  laws 
of  tills  state  In  1874,  and  carried  on  the  busi- 
ness for  whldi  It  was  Inoorporated  nntlt  Jan- 
uary 20,  18M.  At  tbat  date  an  agreement 
was  entered  Into  between  It  and  the  defendant 
herein,  by  which  the  corporation  assigned  and 
transfmed  to  the  defendant  certain  reel  and 
personal  pnqjterty,  and  the  defendant,  to  oon- 
^natlon  thereof  assumed  and  agreed  to  pay 
aU  ttie  Inddstedness  and  oblgattons  of  tiie 
corporation  then  existing.  The  plaintiff  was 
dected  president  of  tiw  corpnatlon  December 
28,  1880,  and  continued  to  act  as  its  president 
untH  U  went  out  of  business,  as  above  stated. 
The  present  action  was  brought  to  recover  the 
amount  dalmed  iv  him  to  be  dne  fbr  his 
services  as  sudi  president  The  cause  was 
tried  by  the  court  without  a  Jury,  and  Judg- 
ment rendoed  In  his  favor,  tram  whJcb  and 
an  order  denylne  a  new  trial  the  defendant  has 
appealed.  The  controversy  betwecu  the  par- 
ties centers  chleily  upon  the  rate  of  compen- 
sation which  the  plaintiff  was  entitled  to  re- 
ceive; the  pkiinUff  clahuing  that  he  was  enti- 
tled to  9150  per  month,  and  the  defendant  that 
his  compensation  was  to  be  only  $100  per 
month.  From  its  decision  In  favor  of  the 
plaintiff,  It  is  manifest  tbat  the  court  found 
that  he  was  entitled  to  $1S0  per  month,  and 
the  brief  on  behalf  oC  the  appellant  Is  directed 
chiefly  to  showing  that  this  finding  is  contrary 
to  the  evidence. 

It  was  shown  on  behalf  of  the  plaintiff  that, 
prior  to  his  election  as  president,  the  corpora- 
tion had,  by  a  resolution  of  Its  tuard  of  di- 
rectors, fixed  the  conq>en8at[ou  of  the  presl- 
dcut  at  $150  per  mouth,  and  that  no  change 
thei-eln  had  been  made  by  the  corporation.  On 
the  other  hand.  It  Is  claimed  hy  the  defend- 
ant that,  when  the  plaUiclfl  was  dected,  there 
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WAS  an  understanding  between  him  and  tba 
defendant,  who  was  the  principal  stockholder 
In  the  corporation,  that  bis  salary  was  to  be 
only  ¥100  per  month.  The  plaintiff  denies 
that  any  such  onderstandlag  or  agreement  was 
had  by  him,  and  the  coart  was  called  upon  to 
determine  which  of  the  two  was  corroborated 
by  the  other  evidence  in  the  case.  For  several 
months  after  his  election  there  was  paid  to  the 
plaintiff  by  the  corporation  the  sum  of  $150 
each  month  for  his  salary;  but  In  October, 
1886,  the  secretary  Informed  him  that  the  de< 
fendant  herehi  had  Instnvted  him  not  to  al- 
low him  to  draw  more  than  $100  a  month. 
The  plaintiff  thereupon  asked  the  defmdant 
his  reason  for  this  Instruction,  and  was  told 
by  htm  that  altbongh  he  knew  that  his  salary 
was  $150  a  month,  and  bad  been  fixed  at 
that  sum  by  the  board  of  directors,  yot,  In 
view  of  the  flnanclal  clrcnmstances  of  the  com- 
pany at  that  time,  and  for  oOier  reasons,  he 
desired  him  not  to  draw  more  than  $100  a 
month  on  accomit  thereof,  and  he  testifies  that, 
at  this  request  of  the  defendant,  he  did  not 
thereafter  draw  the  full  amount  of  his  salary, 
bnt  only  moneys  from  time  to  time  as  he 
might  need  them.  The  record  does  not  very 
clearly  show  the  form  of  the  account  with  the 
I^ntlff  which  the  corporation  kept  on  Its 
books;  bnt  from  a  statement  of  the  debits  and 
credits  between  them,  which  purports  to  be  a 
"true  copy  of  Items  and  comments,"  taken  from 
its  books  under  the  head  of  "expense  acconnt," 
It  appears  that  for  eight  months  after  his  elec- 
tion the  sum  of  $160  was  charged  to  this  ac- 
comit each  month,  and  that  under  a  subse- 
quent date  there  was  a  credit  to  this  account 
of  $600  "on  acct.  of  salary,"  and  a  farther 
credit  of  $400  under  the  date  of  October  30th 
"for  salary  In  full  to  date,"  and  thereafter  In 
each  month  an  entry  "by  expense  for  salary 
this  mo.  $100."  The  record  does  not  show  the 
drcnmstances  under  which  or  by  whose  direc- 
tion these  entries  were  made,  nor  does  It  ap- 
pear what  salary  Is  referred  to,  but  It  Is  as- 
sumed by  the  parties  that  the  entries  refer  to 
the  salary  of  the  plaintiff.  It  was  also  shown 
that  trial  balances  were  from  time  to  time 
taken  from  the  tMKdks,  In  which  was  shown  hia 
Indebtedness  to  the  company;  and  It  Is  urged 
by  the  appellant  that  inasmuch  as  one  of  the 
duties  of  the  plaintiff  was  to  supervise  the  offi- 
cers and  employes  of  the  company,  and  see 
that  their  duties  were  properly  discharged,  the 
plaintiff  must  be  presumed  to  have  examined 
these  entries  and  trial  balances,  and  Is  there- 
fore bound  by  them.  The  plaintiff,  however, 
testified  that  he  did  not  examine  the  books, 
and  did  not  know  that  he  was  ever  credited 
with  any  salary;  that  It  was  not  his  duty, 
bnt  that  of  the  bookkeeper,  to  keep  the  books; 
and  that  be  was  not  a  bookkeeper,  and  did  not 
have  any  supervision  of  them.  The  bookkeep- 
er testified  that  It  was  not  the  practice  to  ren- 
der any  statement  of  account  to  the  officers  of 
the  company,  and  the  plaintiff  testified  that 
he  never  received  any  statements  of  bis  ac- 
count, and  there  was  no  direct  evidence  that 
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he  ever  saw  any  of  the  trial  balances  made 
from  the  books.  Moreovu,  If  the  entne&  were 
made  at  the  direction  of  the  defendant,  and 
under  the  circumstances  detailed  by  the  plain- 
tiff, he  would  not  be  estopped  the  mere 
knowledge  that  they  were  upon  the  books, 
sbice,  as  between  blm  and  the  defendant,  the 
entry  would  be  admittedly  contrary  to  the 
truth. 

After  the  execnthn  of  the  aforesaid  agree- 
ment between  the  corporation  and  the  defend- 
ant, an  application  tor  the  dissolution  of  the 
corporation  was  preeented  to  the  superior  court, 
signed  by  the  plaintiff  and  other  directcffs,  In 
which  It  was  stated  that  all  claims  of  the  cor- 
poration had  been  sat^ed  aztd  discharged. 
It  Is  claimed  by  the  appellant  that  by  reason 
of  this  statement,  the  ^alntlff  Is  estoi^^  from 
now  asserting  his  present  claim.  The  airpel- 
lant  cannot,  however,  Invoke  this  statement  as 
an  estoppel  In  bfs  favor.  It  was  made  several 
months  after  the  agreement  between  him  and 
the  corporation,  and  In  no  respect  formed  a 
consideration  tot  that  agreement,  or  an  Induce- 
ment for  blm  to  change  his  position  or  part 
with  any  value.  The  plaintiff  testified  that 
the  statement  was  made  under  his  belief  that 
the  assumption  of  the  debts  by  the  appellant 
did  In  fact  discharge  the  corporation,  and  sat- 
isfy  its  obligations;  and,  whether  this  belief 
was  well  founded  In  law  or  not,  he  Is  not  es- 
topped from  a  recovery  against  the  one  who, 
by  assuming  the  obligation,  gave  rise  to  the 
belief.  After  the  execution  of  his  agreement 
with  the  corporation,  the  appellant  contlbned 
the  plaintiff  In  his  employ,  and  paid  him  a 
monthly  salary,  instead  of  deducting  it  from 
the  amount  which  Is  now  claimed  to  have  been 
due  from  the  plaintiff  to  the  corporation,  or 
making  any  demand  therefor  from  the  plain- 
tiff. The  plaintiff,  moreover,  testified  that  In 
November,  1893,  at  a  meeting  of  the  board  of 
directors,  he  openly  stated  that  the  amount  of 
his  salary  was  $150  per  month,  and  that  at 
that  time  the  appellant  made  no  objection 
thereto.  Under  this  Issue  between  the  parties, 
the  finding  of  the  court  was  therefore  upon  con- 
flicting evidence.  The  court  was  at  liberty  to 
give  credit  to  all  the  statements  of  the  plain- 
tiff; and,  If  It  accepted  his  testimony  as  cor- 
rect. Its  finding  cannot  be  disregarded,  even 
though  there  was  other  testimony  In  contradic- 
tion thereof. 

After  the  records  of  the  corporation  show- 
ing the  amount  of  salary  fixed  for  the  president, 
and  the  election  of  the  plaintiff  to  that  office, 
had  been  Introduced,  the  plaintiff  offered  him- 
self as  a  witness,  and  testified  that  he  had 
performed  the  duties  of  president  from  the  time 
of  such  election  until  the  time  of  the  aforesaid 
agreement  with  the  defendant;  that  during 
that  time  he  bad  paid  out  money  for  the  cor- 
poration, for  which  he  had  rendered  It  vouch- 
ers, and  had  also  had  personal  transactions 
with  It  on  bis  own  account,  and  had  purchased 
coal  from  It  for  his  personal  use,  and  drawn 
money  from  It  at  various  times  In  different 
amounts.   He  also  testified  that  he  had  kept  a 
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book  In  whSfA  flieM  Tazfom  ttani  vera  co- 
tend,  and  In  which  be  had  also  entered  the 
chaigea  dor  hia  lerrlceB  aa  iresldent  Tbe  pa- 
ses of  the  iKM^  lit  irtiteb  waa  kept  tUa  ae* 
count  abowfaig  these  Tarlooa  charges  and  cred- 
its were  tiien  offered  In  evidence,  to  iirtiich  the 
defendant  objected,  i^n  Oie  gnmnd  tiiat  **fba 
bookM  of  the  company  are  the  proper  booka  to 
,t)e  offered  fn  evidence  In  tbla  caae."  The  court 
oreiTcled  the  objection,  and  admitted  the  evi- 
dence, to  ythbSi  the  defendant  excepted.  At 
the  time  when  partlea  to  an  acticm  were  not 
competoit  witnesses  In  their  own  behalf,  their 
books  of  account  were  admitted  In  evidence, 
npoo  a  proper  diowlng  of  the  mode  in  whldi 
tb€y  bad  been  kept,  and  were  treated  aa  (nigl- 
nal  evidence  of  the  matters  for  which  they 
vme  Introduced;  bat,  since  parties  have  been 
allowed  to  testify  oonconlns  aS  the  facta  for 
which  the  books  were  formerly  offfered,  their 
tesdmony  in  reference  thereto  constitutes  pri- 
mary evidence  of  tbeae  facts,  and  the  books  of 
acconnt  become  merely  seoondazy  oc  supple- 
mentary evidence.  The  bo(Ai  are  not  ezduded 
ai  lncoiiu)etent,  but  will  be  recdved,  tither  In 
corroboratloa  of  the  teatlmooy  of /the  partlee  aa 
entries  made  at  the  time,  or  npon  the  principles 
by  which  inferior  evld^ice  la  received  where 
the  party  Is  unable  to  produce  evidence  of  a 
higher  degree.  See  Boche  v.  Ware,  71  Oal. 
876,  13  Fac.  284;  WhUe  Whitney,  82  GaL 
163,  22  Fac  1138.  The  defendant  did  not  ob- 
ject to  the  Introduction  of  the  book  on  the 
ground  that  It  had  not  been  correctly  kept,  or 
that  the  book  waa  not  a  shop  book,  or  was  not 
of  a  character  which  would  render  it  adihlBsI- 
ble,  ot  that  tt  waa  only  secondary  evUrace  of 
the  focts  shown  1^  It,  or  that  the  matten 
shown  thereby  did  not  tend  to  establish  the 
plaintiff's  claim;  hla  only  objection  being  that 
"the  books  of  the  company  are  the  pro[>er  books 
to  be  offered  in  evidence  hi  this  case."  The 
plalntlfiTs  book  could  have  no  weight  In  deter- 
mining the  amo\mt  of  salary  which  he  was  to 
receive,  as  his  claim  to  this  salary  Is  based  up- 
on an  express  contract;  and,  although  the  time 
book  kept  a  laborer  Is  competent  as  evidence 
of  the  days  upon  which  be  has  worked  (Mathea 
V.  Robinson,  8  Mete  [Mass.]  200),  there  was 
no  dispute  in  the  present  case  about  the  length 
of  time  that  the  plaintiff  bad  served  as  presi- 
dent The  book,  however,  showed  the  Items 
of  the  various  credits  for  coal  and  money  re- 
ceived by  the  pEaintlff  from  the  oorporatlon, 
and  was  proper  and  material  for  the  ptupose  of 
fixing  the  amount  to  be  deducted  from  the  sal- 
ary claimed  by  him;  and  as  the  i^tpellant  has 
not  pointed  out  any  particular  In  which  this 
account  in  these  respects  varies  from  the  ac- 
count kept  by  the  corporation,  and  which  was 
afterwards  Introduced  In  evidence.  Its  reception 
by  the  court  cannot  be  said  to  have  caused  blm 
«iy  injury. 

\VbIle  the  plaintiff  was  on  the  stand,  be  was 
asked  by  the  defendant:  "Now,  how  Is  tt  that 
everybody  went  to  Captain  Simpson  to  fix  these 
salaries?'  This  question  was  objected  to  by 
the  plalntlfC,  on  the  ground  that  it  waa  not 


enwwtramlnatlfln,  and  upon  die  farther  groand 
tiiat  It  ^  not  ivpear  that  anybody  wait  to 
Oapt  Bmpaon  to  fix  tbeta  aakuiea,  and  that  it 
was  aasamlng  facts  that  did  not  appear.  The 
ohjectiai  was  sustained,  and  this  ruling  la  as- 
signed as  error  by  the  i«p^lant  The  ruling  of 
the  court  was  correct  npon  each  ot  the  objec- 
tkniB  to  the  question  made  by  the  plaintiff. 

13ie  d^endant  pleaded  hi  his  answer  a  coun- 
terclaim against  the  plaintiff  for  the  sum  of 
f623.6S,  npon  an  acconnt  stated  between  the 
plaintiff  and  the  corporation,  tor  goods  sold 
and  delivered,  and  niMieya  paid  by  it  to  him. 
and  by  the  corpora tl(»i  assigned  to  the  defend- 
ant on  the  20th  of  January,  1891.  Upon  thl^ 
Issue  the  court  tbnnd  in  favor  of  the  ^alntlff. 
The  real  controversy  between  the  parties,  ait 
has  been  stated  above,  was  the  amount  of  sal- 
ary to  which  the  plaintiff  Is  entitled,  and  the 
counterdalm  of  the  appellant  la  the  balance 
shown  I7  the  bocAs  of  the  corpwaUon  upon 
the  basia  of  allowing  the  idalntiff  a  salary  of 
only  flOO  a  month.  The  finding  of  the  cour> 
In  fiivor  of  the  amount  idalmed  b(y  the  plaintiff 
necessitated  Its  finding  against  this  conntei- 
claim.  Ttie  evidence  falls  to  nqiport  the  ap- 
pellant's claim  that  fliere  was  an  acconnt  stated 
betwem  the  corporation  and  the  plaintiff  at 
tliat  date,  and  the  ai^wuant  baa  not  contended 
In  his  Mef  that,  if  the  plaintiff  waa  entitled  to 
fl60  per  month,  there  Is  any  evldratoe  In  sup- 
port of  the  counterclaim.  The  Judgment  and 
OTder  are  affirmed. 

We  concur:  BBATrr,aJ.;  VAN  FLEET,  J. 


tm  cai.  em 

PEOPLE  V.  C90L0N.  (Cr.  329.) 
<Snpreme  Court  of  California.  Jan.  2S,  1898.1 
Appkal — NoTics— Rboord. 
Where  the  transcript  does  not  contain  a 
copy  of  the  notice  of  appeal,  and  does  not  afaow 
tbat  Boch  notice  was  ever  served  on  the  ad- 
verse party,  the  appeal  should  be  dismissed. 

CommlBsIonera'  decision.  Department  2.  Ap- 
peal from  superior  court,  Solano  county;  A.  J. 
Buckles,  Judge. 

James  B.  Colon  was  convicted  of  grand  lar- 
ceny, and  he  appeals.  Dismissed. 

Coglan  ft  Harvey,  for  appellant.  Atty.  Gen. 
ritsgeiald,  for  the  People. 

BELCHER,  0.  The  defendant  was  convict- 
ed of  the  crime  of  grand  larceny,  charged  to 
have  been  committed  on  the  8th  day  of  June, 
1897,  in  the  county  of  Solano,  by  feloniously 
stealing,  taking,  and  carrying  away  from  the 
person  of  one  Charles  MUler  the  sum  of  $36, 
lawful  money  of  the  United  States.  He  moved 
for  a  new  trial,  upon  the  ground  that  the  evi- 
dence was  Insufficient  to  establish  his  g^ullt  be- 
yond a  reasonable  doubt,  and  his  motion  waa 
denied.  Thereupon  the  court  pronounced  Judg- 
ment that  he  be  imprisoned  In  the  state  prison 
at  Folsom  for  the  period  of  one  year. 

In  the  transcript  presented  here  no  copy  of 
any  notice  of  appeal  la  set  out,  and  the  only 
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reference  to  any  sndi  noUce  Is  fliat  found  In  the 
certifleate  ot  the  deA  of  the  court  below  at- 
tached to  the  transcript,  In  which  he  certlfles 
"QtB  foregolns  to  be  fall,  tni^  and  correct 
copies  of  the  Information,"  etc^  "an&  also  of 
the  notice  of  appeal  duly  filed  herein."  Ab  the 
record  contains  no  copy  of  any  notice  of  ap- 
peal, and  aa  It  cannot,  therefore,  be  aeea  trom 
what  the  appeal  was  taken,  or  that  the  notice 
was  ever  served  ttpon  the  attorney  of  the  ad- 
rene  party,  the  attorney  general  mggesta  that 
there  la  nothing  before  thla  court  for  its  consid- 
eration, and  asks  that  the  appeal  be  dlamissed. 
Secticoi  1^  of  the  Penal  Code  provides: 
"An  appeal  is  taken  by  filing  with  the  deft  ot 
the  court  In  which  the  Jnc^ment  or  orAa  ap- 
pealed from  Is  entered  ot  filed  a  notice  statbg 
the  appeal  from  the  same,  and  serving  a  copy 
thoeof  npon  the  attorney  of  the  adverse  paz^ 
It."  In  Fettle  t.  PhllllpB,  45  CaL  44,  It  did 
not  appear  that  any  notice  of  appeal  was  filed 
or  served,  except  by  a  recital  In  the  bill  of 
exceptions,  In  which  It  was  stated  that  "a  notice 
of  appeal  had  been  duly  given."  It  was  held 
that  "a  recital  In  a  bill  of  exceptions  that  a 
notice  of  appeal  has  been  served  and  filed  is 
DO  evidence  that  an  appeal  has  been  taken"; 
and  It  was  ordered  that  the  submission  be  set 
aside,  and  the  cause  stricken  from  the  calendar. 
In  People  v.  Bell,  70  Cal.  S3,  H  Pac  827,  It  Is 
said:  "The  transcript  herein  does  not  show 
that  the  notice  of  appeal  was  served  on  any  one. 
The  law  requires  that  it  shall  be  served  on  the 
attorneys  of  the  adverse  party  (Pen.  Code,  | 
1240),  and  the  transcript  on  appoJ  must  show 
It,"— citing  People  v.  Philips,  supra,  and  Peo- 
ple T.  Clark.  49  Cal.  455.  "This  not  being  the 
case,  the  appeal  cannot  be  considered."  In 
view  of  the  foregoing  authorities,  the  appeal 
.In  this  case  cannot  be  oonsidered.  It  should 
therefore  be  dismissed. 

We  concur:  HATNES,  U;  BRITT,  a 

PSn  CURIAM.  For  the  reasons  given  In 
the  foregoing  t^lnloa  the  appeal  Is  dismissed. 


cut  C$1.  mi 

WILDER  V.  BE}EDS.    (S.  F.  627.) 

(Sapreme  Court  of  California.    Jan.  20,  1898.) 

CoxTUOTB  —  Dbcsit  —  Rkkcdiss  —  Waitbb  — 
AoBHOT— Ratificatioh. 

1.  Where  the  comftlaint  shows  that  the  foan- 
datiuu  of  the  acticHi  ib  the  deceitful  obtainmeat 
of  plaintiff's  note,  witbont  consideration,  by 
representations  that  It  was  simply  a  receipt  tor 
goods  to  be  left  with  her,  and  ahawB  that  tb*^ 
note  was  accepted  by  the  owner  of  the  goods  as 
a  payment  for  them,  and  was  transferred  to  a 
b<Hia  fide  holder,  a  cause  of  acticm  was  stated, 
notwithstanding  the  complaint  failed  to  show 
that  plaintiff  followed  the  course  for  resdnding 
the  alleired  contract  of  sale,  as  marked  out  in 
dr.  Code.  S  109-1. 

2.  Defendant's  mother  owned  a  piano,  which 
^e  aathorised  defendant  to  sell  for  her.  H., 
repreecnting  defendant  as  the  owner,  by  fraud 
obtained  plaintiff's  note  for  the  piano,  payable 
to  defendant,  who  diecousted  it  at  a  banlc,  and 
divided  the  proceeds  between  his  mother  and 
H.   Later  defendant  sent  a  bill  of  sale,  ez- 


ecnted  1^  Us  mother,  to  plalnttA  EM,  that 
d^endant  accepted  the  note  as  one  obtained 
by  his  agent. 

3.  A  seller  who  accepts  a  note  from  a  self- 
oonstitated  agent,  knowing  tiiat  It  had  been 
executed  In  advance  of  the  delivery  of  the  arti- 
cle sold,  and  for  a  sum  largely  In  excess  of  Its 
value,  without  Inquiring  as  to  the  way  in  which 
Buch  agent  had  procured  the  paper,  adopts  any 
misconduct  of  his  agent  therein. 

4.  Where  one  acts  aa  principal  In  a  transac- 
tion, aud,  through  fraud  of  his  agent,  incurs 
liabilities  to  third  persons,  it  Is  immaterial  that 
such  principal  was  In  fact  an  agent  in  die 
transactton,  and  was  not  benefited  personally 
by  the  fraud. 

6.  The  retention  of  a  bill  of  sale,  and  the  fail- 
ure to  return  the  goods  add  for  several  months 
after  the  pretended  sale,  does  sot,  as  a  matter 
of  law,  constitute  a  waiver  of  the  fraud  in  mak- 
ing such  sale,  where  the  seller  in  no  way  cUan- 
ged  his  position  on  account  <tf  tiie  delay. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  courU  Contra  Costa 
county;  Joseph  P.  Jones,  Judge. 

Action  by  F.  BL  Wilder  against  H.F.Beede. 
From  a  Judgment  in  favor  of  plaintiff,  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals. Affirmed. 

Hartley  A  Abbott  and  W.  S.  Tinning,  tot 
iQipdlanL    R.  H.  Latimer,  Cor  respondent. 

BRITT,  a  1.  Action  for  deceit  Verdict 
and  Judgment  were  for  plaintUf.  It  was  in 
substance  alleged  In  the  complaint:  That 
the  defendant,  acting  by  one  Hntchlngs,  his 
agent,  obtained  permission  from  plaintiff  to 
place  In  her  house  a  new  piano  of  latest  pat- 
tern, In  order  that  the  same  might  be  exhib- 
ited to  Intending  purchasers  of  such  instru- 
ments In  the  neighborhood,  in  constderatloB 
of  which  permission  it  was  agreed  that 
plaintiff  should  have  the  use  of  the  piano 
for  one  year,  with  the  privilege  of  purclias- 
ing  the  same  within  that  time  If  she  desired 
to  do  so.  That,  on  the  soli<;Itation  of  said 
agent,  plaintiff  signed  a  paper  which  he  rep- 
resented and  which  she  believed  to  be  a 
receipt  for  the  piano,  containing  the  terms 
of  the  said  agreement  That,  a  few  days 
later,  Hutchlngs  set  up  In  the  home  of  plain- 
tiff {about  15  miles  distant  from  Antiocb,  In 
Contra  Costa  county,  where  defendant  re- 
sided) a  piano,  which  she  subsequently 
found  to  be  an  old,  worn-out  instrument,  of 
no  valne;  that  thereupon  she  demanded  of 
defendant  an  inspection  of  the  paper  she 
bad  signed,  and  was  then  Informed  by  him 
for  the  first  time  that  she  had  purchased 
the  piano,  and  bad  given  therefor  the  follow- 
ing note:  "$400.  Antiocb,  November  4, 1892. 
One  year  after  date,  I  promise  to  pay  to  H. 
F.  Beede,  or  order,  four  hundred  dollars,  for 
value  received,  with  Interest  at  ten  per  cent 
per  annum  from  maturity  until  paid.  Mra, 
Francis  B.  Wilder."  That  she  signed  but 
one  paper  relating  to  the  piano,  and  that  her 
signature  to  said  note  was  procured  by  some 
trick  or  fraudulent  device  practiced  by 
Hutchlngs,  when  she  thought  she  was  sign- 
ing a  receipt  for  the  piano  as  he  represented 
to  her.   That  she  offered  to  return  the  piano 
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to  defuidan^  and  he  refused  to  receiTe  It 
Hbat  defendant  transferred  said  note,  In  dne 
Gonrse,  to  a  certain  bonk,  wblcb  latter  sued 
plaintiff  on  the  note  after  maturity  thereof, 
and  recoTered  jndgmoit  fw  tbe  sum  of 
$348.16.  That  she  paid  anch  sum,  and  de- 
mands Judgment  against  defendant  In  this 
acUon  for  the  same  amount. 

There  was  no  demurrer  to  tbe  complslnt, 
but  defendant  contends  here  that  It  stated 
no  cause  of  acUon,  In  that  It  failed  to  show 
that  plaintlft  followed  tbe  course  for  re- 
scinding a  contract  marked  out  In  section 
1091,  ClT.  Code.  The  complaint  shows,  bow- 
erer,  -Uiat  tbe  foundation  of  tbe  action  la 
tbe  deceitful  obtalnment  of  plaintiff's  prom- 
issory note,  tor  which  she  received  no  con- 
sideration, and  which  was  used  to  her  dam- 
age. According  to  Its  allegations,  the  ex- 
ecution of  tbe  note  was  no  part  of  tiie  actual 
contract  Readsslon  of  a  sale  was  not  nec- 
essary to  the  maintenance  of  the  action,  for 
no  sale  was  made.  There  was  much  mat- 
ter In  the  complaint  which  we  have  not  stat- 
ed, some  of  whieb  might  have  been  omitted 
to  tbe  great  Improvement  of  tbe  pleading. 
Possibly  tbe  complaint  was  amblgnona  or 
uncertain,— objections  waived  by  failure  to 
demur,— but  It  stated  a  cause  of  action. 

2.  It  Is  not  disputed  that  tbe  evidence  sn^ 
flced  to  show  that  Hutcblngs  obtained  tbe 
note  ftaudulmtly,  and  that  plaintiff  ma 
compelled  to  pay  the  same,  substantially  as 
(ibarged  In  tbe  comidaint;  but  tbe  d^cnd- 
ant  InMsta  that  tbe  evidence  disclosed  no  »• 
latlona  between  Hutcblngs  and  himself  to 
nnder  blm  UaUe  for  fhB  acta  of  tbe  for^ 
mer.  There  waa  evidence  that  the  piano 
bdonged  to  one  Luela  8.  Beede,  the  detond- 
anf  s  mother,  who  waa  a  member  of  Us 
household;  and  It  seems  that  defendant  bad 
antborlty  from  hev  to  sell  tiie  same,  at  the 
price  of  922S.  Hntoblnga,  In  bis  negotlar 
tlon  with  plaintiff,  represented  defendant  to 
be  the  owner  of  the  Instrumoit,  and  tbe 
contract  which  be  exhibited  to  ber,  and 
which  she  supposed  bwself  to  be  executii^, 
purported  to  be  made  with  tbe  defendant 
After  idatntlff  had  agreed  with  Hutcblngs  to 
receive  the  piano  Into  her  bouse,  but  before 
she  bad  signed  tbe  paper,  Hutebln'gs.  accom- 
panied by  defendant,  went  to  tbe  Bank  of 
Antioch,  and  ascertained  that  It  would  dla- 
count  plaintiff's  note.  Hutebtnga  then  re- 
quested defendant  to  prepare  the  note  de- 
scribed In  tbe  complaint  payable  to  himself, 
H.  P.  Beede.  The  latter  complied,  and  pass- 
ed tbe  same  to  Hutcblngs  ready  for  signa- 
ture. This  was  on  November  4,  18B2.  A 
day  or  two  later,  Hutehlngs  returned  with 
the  note  signed  by  plaintiff.  Defendant  Im- 
mediately transferred  It  to  tbe  bank,  at  12 
per  cent,  discount  be  receiving  f225  of  the 
net  proceeds,  and  Hutcblngs  tbe  remiUnder. 
Of  tbe  sum  so  oMalned  by  defendant  be  de- 
livered ¥220  to  said  Lucia  8.  Beede,  and  used 
96  to  pay  expenses  of  shipping  the  piano  to 
plaintiff.    Plaintiff  received  the  piano  on 


November  8,  18^,  and  the  next  day  she 
leanied  that  the  pi^wr  abe  had  given  to 
Hutehlngs  waa  her  promissory  note;  that 
it  bad  been  assigned  to  said  bank;  and  that 
defiant  conaldered  the  piano  to  have  Ixen 
sold  to  ber.  About  tbe  same  time,  d^okl- 
ant  (of  his  own  motion,  it  seems  from  Ibe 
evidence  for  plaintiff)  sent  to  ber,  by  mall, 
a  bill  of  sale  of  the  piano,  executed  by  bis 
mother.  In  August  18U8.  plaintiff  notifled 
defmdant  "to  come  and  get  his  piano."  She 
testified:  "We  were  hunting  as  taat  as 
we  could  to  see  what  we  could  do  about  the 
case."  Tbe  value  of  the  i^o  did  not  ex- 
ceed V76.  The  evidence  waa  conflicting  as 
to  some  of  tbe  mattera  above  stated,  and 
there  was  much  testimony  besides,  nnnecea- 
sary  to  be  here  set  out 

The  d^endant  testified  In  a  general  way 
tiiat  he  sold  the  t^no  to  Hutcblngs,  and.  It 
this  were  so.  It  might  be  difficult  to  find  In 
the  evidence  adequate  ground  for  chargliMC 
blm  wlUi  Hutehli^'  misdoliv;  but  the  par^ 
ticulars  In  j^oot  did  not  sustain  that  view. 
The  note  ahowed  on  Its  face  that  It  was  a  con- 
tract  between  plaintiff,  aa  payor,  and  defoid- 
ant  as  payee.  It  was  discounted,  and  tbe  pro- 
ceeds were  divided  between  Hutehlngs  and 
defendant  before  the  lAmo  was  tal^  from 
tbe  latter^  bouse.  Tbe  UU  of  aale  made  oo 
defendanf a  prociuement  ran  to  plaintiff,  not 
Hutdihifl^  Cleaily,  defendant  acted  on  the 
assumption  that  tiuxmgb  Hutcblngs  tiie  piano 
bad  been  sold  to  plalntut,  and  that  abe  bad 
agreed  to  pay  blm  (defendant)  tbe  sum  ot 
9400  tot  tiie  same,  in  tiiat  form  tbe  trans- 
action had  bis  approval.  It  Is  not  dabned  tiiat 
dtfendant  believed,  or  bad  any  reason  to  be- 
Ilero,  that  Hntddngs  was  tiie  agent  of  plain- 
tiff. The  Jury  were  tiierefore  at  liberty  to 
Infer  that  be  accepted  tbe  note  as  one  obtain- 
ed by  bis  own  agent  Civ.  Code,  H  2807, 
2310;  Anin  v.  WUliams;  97  Cal  406^  407,  38 
Pac.  441.  It  is  urged,  however,  that  sucta  a 
ratification  of  tiie  supposed  sale  Involved  no 
adoption  of  tiie  frand  of  Hutdilnga,  because 
defendant  bad  not  been  Informed  thereof.  Bnt 
the  defendant  acc^ted  tbe  note  from  a  self- 
constituted  agent  knowing  that  It  bad  been 
executed  to  advance  of  the  deUvety  OC  tiie 
X^ane  to  pbtintiff ,  and  toe  a  sum  largdy  to 
excess  of  the  value  of  tte  Instrument  The 
circumstanoea  made  ft  bto  duty  to  Inquire  Into 
tiie  acts  and  representotlona  by  which  audi 
agent  had  procured  the  paper.  He  made  no 
Inquiry,  and  tbe  Jury  might  well  find  that  be 
meant  to  take  upon  himself,  witiiont  furtiiflr 
Infbrmation,  the  risk  of  any  misconduct  ot 
HutdilngB,  and  to  adc^  aO  hla  acts.  Bnscta 
V.  Wilcox,  82  Mk:b.  880,  340,  47  N.  W.  828; 
IjcwIs  V.  Bead,  13  Mees.  ft  W.  884;  Mediem, 
Ag.  H  128,  129.  Bee  Yeaxle  v.  WUllama,  8 
How.  157;  Pope  v.  3.  K.  Armshy  Co.,  lU 
Cal.  159.  48  Pac.  588.  Deftedant'a  llabllUy 
necessarily  follows.  Gfv.  Code,  ft>  2338,  2339; 
niser  V.  Walton,  78  CaL  400,  21  Pac  3G2; 
Manufacturing  Co.  v.  Aughoy,  144  Pa.  St 
888k  22  AtL  687, 
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It  Is  Immaterial  tbat  defendant  was  hlmsdf 
an  agent  and  personally  waa  not  iffofited  liy 
tlie  firaad.  Hie  reiatlini  he  aMmmed  to  tbe 
supposed  contract  eyldeoced  toy  tbe  note  was, 
from  first  to  last  that  ia  a  prlnc^aL  He  al- 
lowed Hntdilnga  and  the  tank  to  treat  liim 
aa  BDCb.  and  Intended  tbat  plataitifl  dwuld 
regard  him  In  tbe  eame  dniacter.  That  be 
Incurred  towards  her  soch  liabilities  aa  may 
be  Incident  to  that  relaticm  la  too  idabk  for 
argmnent  Nor  la  It  of  controlUng  Inywrtance 
In  the  case  that  plalntiCt  retained  tiie  bill  of 
sale  sent  to  her  tir  defendant  bbA  omitted  for 
aeToal  months  to  require  him  to  remoTO  the 
piano  fhun  her  house.  While  these  facts  bad 
a  tenden^  to  show  that  plalntlfT  waived  the 
fraud,  and  wotdd  abide  by  tbe  aale  which  de- 
fendant claimed  to  have  been  made,  the^  were 
not  conclusive.  By  tbe  terms  of  the  actual 
arrangement  with  Hutchlnga,  She  was  to  have 
possession  of  the  piano  for  one  year  If  she  so 
desired.  She  bad  had  no  dealing  with  the 
person  who  executed  the  bill  of  sale.  Her 
note  had  been  passed  already  to  an  lnn<>seut 
holder;  and  the  defendant  In  no  way  changed 
his  position  on  account  of  her  delay.  Waiver 
Is  commonly  a  question  of  fact  Oertalnly,  It 
cannot  be  said  here,  as  matter  of  law,  that 
plaintiff  waived  the  fraud.  Bussei  t.  Amador, 
8  CaL  400^  402;  2S  Am.  *  Bnc  Bnc.  Law, 
637. 

Defendant  complains  of  certain  Instructions 
given  to  the  Jury  at  plaintltTs  instance.  Por- 
tions thereof  are  transcribed  from  the  com- 
plaint uid  contain  mattas  of  lltQe  or  no  per^ 
tlnence  to  tbe  case;  but  In  our  opinion,  the 
relevant  parts  of  the  instructions  complained 
of  were  not  erroneous,  and  those  Irrelevant 
were  not  prejudicial  to  defendant  The  Judg- 
ment and  order  denying  a  new  trial  should  be 
affirmed. 

We  concur:  CHIPMAN,  a;  SBABI^,  O. 

PEB  CUKIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or^ 
der  denying  a  new  trial  are  affirmed. 


(119  C&l.  924) 

MUBPHT  V.  Onr  OF  SAN  LUIS  OBISPO 
et  at   (L.  A.  27S.) 

(Snpieiiie  Omrt  of  CalUomla.  Jan.  la  180a) 

MaauttML  IsroavriDirBSs  —  Boxns  —  Bliotiom— 

Vauditt. 

1.  Under  the  amendment  to  St  1880,  p.  401, 

J 6,  relating  to  the  issuance  of  municipal  bonds 
or  improyementB,  by  St  1893,  p.  61,  providing 
"all  mnnicipal  bonds  for  public  Improvements 
*  *  *  shall  be  payable  in  eold  cmn  or  lawful 
money  of  the  United  States,''  etc.,  the  tmstees 
of  a  city  may,  at  their  option,  make  the  bonds 
payable  In  either  gold  coin  of  the  United  States 
or  lawful  money  of  the  United  States. 

2.  St.  188U,  p.  401  {  2,  authorizes  cities  by 
ordinance  to  establish  the  manner  of  holding 
special  elections  concerning  municipal  indebted- 
ness. An  ordinance  passed  thereunder  provid- 
ed, inter  alia,  that  each  YOter  should  Indicate 
Us  wish  by  wzitiDg  or  causing  to  be  writt«i  or 
fxfaited  *Tes"  or^o"  on  hlatieket  opposite  the 


proportion  on  iriilch  he  desired  to  vote.  7%e 
printed  ballots  contained  an  instruction:  "To 
vote  for  or  against  a  proposition,  stemp  a  cross 
(X)  in  the  square  at  the  v^ht."  fieJrf,  that  tbe 
direction  in  the  ordinance  as  to  the  manner  of 
marking  the  ballots  was  mandatoiy.  and  the 
manner  of  voting,  as  provided  in  the  tickets, 
waa  not  in  compliance  therewith,  and,  more 
than  two-thirds  of  the  voters  having  voted  that 
way,  the  election  was  Invalid. 

3.  It  is  not  necessary  to  submit  to  the  voters 
the  question  whether  the  interest  on  municipal 
bonds  issued  for  public  improvements,  undnr 
the  proTidona  of  8L  18S0,  p.  880,  should  be  pay 
able  annually  or  semiannually. 

In  bank.  Appeal  from  superior  court  San 
Luis  Obispo  county;  V.  A.  Gregg,  Judge. 

Action  by  P.  W.  Murphy  against  the  dty 
of  San  Luis  Obispo  and  others  to  enjoin  tbe 
sale  of  certain  bonds,  and  tbe  levy  and  col- 
lection of  taxes  for  their  payment  From  a 
Judgment  for  defmdants,  plaintiff  appeals. 
Reversed, 

Graves  &  Graves,  for  appellant   W.  H. 

Spencer,  for  respondents. 

HARBISON,  J.  The  board  of  trustees  of 
tbe  city  of  San  Luis  Obispo,  having  advertis- 
ed for  tbe  sale  of  certain  bonds  of  the  city 
for  tbe  purpose  of  paying  the  cost  of  certain 
municipal  Improvements  autliorized  by  tbe 
voters  under  the  provisions  of  Act  March 
10.  1888  (St  1889.  p.  399),  tbe  plaintiff,  a  tax- 
payer of  tbe  city,  brought  tbe  present  action 
to  enjoin  the  sale  of  tbe  bonds,  and  tbe  levy 
and  .collection  of  any  taxes  for  their  pay- 
ment, upon  the  ground  that  their  Issuance 
was  Illegal.  Tbe  superior  court  rendered 
Judgment  In  favor  of  the  defendants,  and 
the  plaintiff  has  appealed  therefrom.  The 
notice  of  appeal  states  that  an  appeal  Is  also 
token  from  an  order  denying  a  new  trial,  but 
the  record  does  not  contain  such  order*  nor 
does  It  appear  therefrom  that  a  new  trial 
was  ever  asked  for  or  denied. 

The  appellant  presents  three  grounds  upon 
which  he  contends  that  the  Issuance  of  the 
bbnds  Is  Illegal,  viz.:  First  that  tbe  bonds 
are  made  payable  In  gold  coin  of  the  United 
States,  Instead  of  being  made  "payable  In 
gold  coin  or  lawful  money  of  the  United 
States";  second,  that  at  tbe  Section  upon 
tbe  question  of  tbeir  issuance  tbe  votes  were 
not  cast  in  accordance  with  the  terms  of  tbe 
ordinance  by  which  the  question  was  sub- 
mitted; third,  that  the  question  whether  the 
interest  on  tbe  bonds  should  be  paid  annual- 
ly or  semiannnaUy  was  not  submitted  to  the 
voters. 

1.  Section  6,  Act  March  19.  18S9  (St  1888. 
p.  401),  provides:  "All  municipal  bonds  for 
public  Improvements  Issued  under  the  pro- 
visions of  this  act  shall  be  of  a  character  of 
bonds  known  as  serials,  and  shall  be  payable 
In  tbe  manner  following:  [Providing  for  the 
denominations  of  tbe  bonds,  and  that  one- 
twentieth  of  the  Issue  must  be  paid  in  each 
year,  but  making  no  provision  in  reference  to 
the  times  for  the  payment  of  Interest]  Such 
iKmdB  may  be  Issued  and  sold  by  the  legls- 
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latfre  branch  ot  th«  dtj,  town  or  m'anlclpal 
corporation  as  they  may  determine,  at  not 
less  tban  their  face  value,  In  gold  eohi  of  the 
United  States."  etc.  This  section  was 
amended  In  1803  (St  18^,  p.  61).  maklns  the 
first  sentence  to  read  as  follows:  "All  ma- 
il icl  pal  bonds  for  public  ImproTcments  Issued 
under  the  provisions  of  this  act  shall  be  of 
the  character  of  bonds  known  as  swlals,  and 
shall  be  payable  in  gold  coin  or  lawful  mon- 
ey of  the  United  States,  in  the  mann«  fol- 
lowing;" and  also  directing  that  one-fortieth 
of  the  IflBue  must  be  paid  In  each  year,  and 
also  that  the  Interest  "mi^  be  payaUe  an- 
nually or  semiannually." 

The  notice  under  the  ordinance  calling  the 
special  election  for  the  purpose  of  authoris- 
ing the  Issuance  of  the  bonds  in  question 
stated:  "Hie  character  of  said  bonds  will 
be  what  Is  known  as  'serial,*  and  will  be 
payable  In  gold  coin  of  the  United  States,  In 
the  manner  following:  [Providing  for  dis- 
tributing their  payment  wet  a  period  of 
forty  years.]  The  rate  of  interest  to  be  paid 
on  said  bonds  will  be  five  p»  cent  per  an- 
num.** The  ordinance  creating  the  Indebted- 
ness, and  providing  for  the  issuance  and 
sale  of  the  bonds,  which  wiTs  passed  subse- 
quent to  the  election,  provided:  "Tbe  char- 
acter of  said  bonds  shall  be  what  Is  known 
as  'serial.'  and  the  same  shall  be  payable  in 
gold  coin  of  ttie  United  States,  In  the  man- 
ner following;"  and  further  provided:  "Each 
«f  said  bonds  shall  be  dated  the  sixth  day  of 
January,  1896,  shall  bear  interest  at  the  rate 
of  five  per  cent  per  annum  from  said  date, 
and  to  each  of  said  bonds  shall  be  attached 
as  many  Interest  coupons  as  it  may  bave 
years  to  mature,  each  coupon  to  be  for  one 
year's  interest  on  the  bond  to  which  It  Is  at- 
tached, one  of  which  coupons  on  eadi  and 
every  of  said  bonds  shall  be  payable  on  the 
sixth  day  of  January,  1897,  and  one  on  the 
same  day  of  said  month  of  each  succeeding 
year  until  all  are  paid." 

Under  the  terms  of  the  original  act  the  mu- 
nldpallty  was  not  required  to  designate  any 
kind  of  money  in  which  the  bonds  should  be 
payable,  and,  in  Hbo  absence  of  snch  designa- 
tion In  the  bonds,  could  at  their  maturity  elect 
to  pay  thran  in  any  medium  that  might  then 
be  lawful  money  or  legal  tender.  Whether  the 
municipality  had  the  power  to  designate  In  the 
bonds  any  qpedflc  kind  of  money  In  irtilch  they 
should  be  payable  was  an  unsettled  question. 
It  had  been  held  In  Jndson  v.  City  of  Bessraner, 
87  Ala.  210,  6  Sonth.  267,  that  the  mui^dpal- 
Ity  possessed  such  power,  while  In  Woodruff  v. 
Mississippi,  66  Miss.  298.  6  South.  23S.  It  had 
been  held  that  such  act  was  ultra  vires,  and 
that  the  bonds  were  v(^.  The  reversal  of 
this  case  by  the  supreme  court  of  the  United 
States  (162  U.  S.  299,  16  Snp.  Ot.  820)  was 
upon  a  point  which  left  the  question  undeter- 
mined by  that  trlbimaL  It  has  since  been 
held  by  the  supreme  court  of  Kentucky  In  Far- 
son  V.  Board,  97  Ky.  119,  SO  S.  W.  17,  that 
under  a  statute  anthorizlng  a  municipality  to 


Issue  a  bonded  Indebtedness,  irtilcA  la  silent  as 
to  the  kind  of  currency  ot  mtmey  In  it 
is  to  tw  payable,  the  mnnidpallty  may  make 
the  bonds  payable  In  gold  coin.  Experience 
bad  shown  that  If  bonds  are  made  payable  in 
a  currency  of  fluctuating  value  they  are  less 
readily  negotiated  than  It  the  lender  or  In- 
vestor knows  in  advance  the  predse  Und  of 
money  in  which  th^  will  be  paM.  Under  this 
condition  at  the  law  at  It  had  then  beai  ex- 
pounded, and  with  the  universal  experience  In 
financial  transactitHis,  and  doubtless  in  eonae- 
quence  tha«of,  the  teglalature  in  1898  amend- 
ed the  statute  by  giving  to  the  municipality  the 
right  to  designate  at  the  issuance  of  the  bends 
the  specific  kind  of  mon^  in  which  tSu^ 
ahould  be  paid.  It  is  to  be  assumed  that  the 
amendment  was  for  the  purpose  <rf  remedying 
some  defect  in  the  original  aet»  but  If  the  de- 
fect in  the  original  act  was  a  want  of  power 
In  the  municipality  to  isane  its  bonds  payable 
in  any  specific  kind  of  money,  as  had  been 
held  by  the  supreme  court  of  Mississippi,  this 
defect  would  not  be  obviated  If  the  statute  re- 
quired thnn  to  be  '^payable  in  gold  coin  or 
lawful  money  of  the  United  States."  la  the 
absence  of  any  limitation  upon  the  mode  of 
payment,  they  wotild  be  payalde  In  any  law^ 
ful  money  of  the  United  States,  and,  as  a 
provision  In  the  bonds  giving  to  the  mnnle^iial- 
Ity  the  alternative  ot  paying  them  In  gold  coin 
or  In  lawful  money  of  the  United  States  would 
create  no  obligation  upon  It  to  make  the  pay- 
ment In  gold  coin.  It  follows  that  the  *Tawfnl 
money"  in  which  they  would  be  paid  would 
be  that  kind  which  the  municipality  would  dect 
at  their  maturi^,  and,  conseqnenfly,  the  Und 
which  at  that  date  would  have  the  least  value. 
It  cannot  be  held  that  the  words,  **shaU  be 
payable  In  gold  coin  or  lawful  mtmer  of  the 
United  States,"  were  lusejled  In  the  statute 
merely  for  the  purpose  €l  declulng  that  the 
minnldpall^  should  have  the  option,  at  the 
maturity  of  the  bonds,  to  pay  them  in  gold 
coin,  or  In  lawful  money,  since  It  needed  no 
legislative  declaration  to  give  It  that  option. 
The  ta.ct  that  they  were  payable  In  mcmey 
would  itself  <»Hifer  vpsm  It  that  privilege;  and, 
as  such  a  construction  of  tbe  statute  would 
destroy  any  efficacy  in  the  amendment,  it 
ought  not  to  be  given  nnlen  required  by  Its 
terms.  It  is  not  so  hidlcated  In  spedflc  lan- 
guage, and,  as  its  language  wlU  permit  a  ocm- 
BtTuctlott  fay  which  the  mnntdpality  may  de- 
termine In  advance  whether  the  bonds  shall  be 
payable  spedflcally  In  gold  coin,  or  gen«a]ly 
in  lawful  money  of  the  United  States,  a  ctm- 
elderation  of  the  purposes  of  the  statute  and 
the  objects  to  be  effected  by  It  Justtfles  ns  te 
giving  it  this  construction. 

The  purpose  at  the  legislature  In  enacting  the 
stiLtute  in  question  was  to  enable  the  munici- 
palities of  the  state  to  acquire  or  construct  ce^ 
tain  municipal  Improvements  which  the  pub- 
lic interest  or  necessity  might  demand,  the 
cost  of  which  would  be  too  great  to  be  paid 
out  ttf  the  ordtnaiy  annual  Income.  Unless  the 
bonds  that  are  to  be  issued  under  the  proceed- 
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IngB  tiins  ftuthoilzed  can  be  negotlflted*  the 
mnnidpallty  will  be  unable  to  acquire  or  con- 
strnct  the  Improvements,  and  the  very  purpose 
of  the  l^slature  vffl  be  defeated.  The  l^sls- 
latnre  must  be  assumed  to  have  been  CamlUar 
with  the  tews  of  trade  and  flnance,— to  have 
known  that  bonds  p^Ue  lo  a  fluctuating  cur- 
rencr  are  less  salable  than  U  payable  In  gold 
cfdn.  Onlded  hr  experience  and  the  history 
of  the  last  40  years,  they  were  aware  that 
oUigatlonB  wUcb  were  to  ran  for  40  years  In 
the  fntore  would  be  subject  to  the  oontlDgen- 
des  of  a  depredbted  cnrrency,  and  tiiat  tn  the 
Ugbt  <a  this  expertoice,  capitalists  and  bivest- 
ors  would  decline  io  Invest  their  money  unless 
they  could  be  assured  that  they  would  receive 
the  value  which  they  should  ^ve  for  the 
bonds.  The  bonds  authorized  by  this  act, 
when  Issued,  become  negotiable  secnritles.  and 
the  subject  of  daily  traffic  In  the  commertlal 
world,  and  any  provbton  In  them  that  Impedes 
their  tree  ncsoUablllty  destroys  their  value, 
and  prevents  the  mnidclpality  from  effecting  a 
sale  In  accordance  with  the  terms  of  the  act 
The  requirement  in  the  statute  that  the  bonds 
shall  be  sold  "at  not  less  than  their  face  value 
In  gold  coin  of  the  United  States*'  would  pre- 
vent the  side  of  a  single  bond  whose  payment 
at  maturity  could  be  made,  at  the  optUm  of 
the  maker.  In  such  ciurency  as  It  ml^t  then 
elect,  and  thus  the  very  object  c£  the  statute 
would  be  destroyed.  The  recognized  standard 
of  value  In  this  state  Is  gold  coin,  uid  as  this 
Is  the  only  kind  of  money  which  the  legUatnre 
has  authorised  to  be  recdved  upon  a  sale  at  the 
bonds,  and  has  required  than  to  be  sold  for 
not  less  than  thdr  face  value,  It  must  be  held 
that  It  was  the  Intoitlon  of  the  legislature  that 
they  might  be  made  payable  In  gold  cola. 

Tbeee  is  an  additional  conddeiatlon  which 
lends  weight  to  this  construction  of  the  Inten- 
tion of  the  legislature  by  this  amendment  By 
an  act  passed  March  15, 1883  (St  1883,  p.  37<9, 
certain  InonpOTated  dtles  were  authorized  to 
refund  their  Indebtedness  by  issuing  new  bonds 
therefor.  The  form  of  the  bond  was  prescrib- 
ed by  the  statute,  and  made  payable  In  "dol- 
lars,"  without  dedgnatlng  any  Und  of  money. 
On  the  same  day  that  the  aforesaid  amend- 
ment to  the  act  of  Mardi  10,  1889,  wiu  passed 
the  legislature  amended  the  act  of  March  16, 
1883  (St  1863,  p.  58),  by  glvhig  authority  to 
those  cities  to  refund  their  indebtedness  and 
Issue  serial  bonds  therefor,  to  run  for  40  years, 
"inlndpal  and  inteieat  being  psyaUe  in  gold 
coin  or  lawful  money  of  the  United  States"; 
and  also  providing  that  the  bonds  should  be 
sold  tor  not  less  than  tfadr  face  value,  "In  the 
same  chaiacter  of  money  In  which  they  were 
poyBtde."  The  provision  in  this  statute  that 
the  bonds  dull  be  payable  in  gold  coin  or  In 
lawful  money  of  the  United  States,  aa  in  the 
statute  luid^  consideration,  and  the  further 
provision  In  that  statute  tiiat  they  idionld  be 
sold  for  their  face  value  "in  the  same  charac- 
ter of  money  in  which  they  were  payable," 
clearly  indicate  that  the  municipality  should 
exercise  Its  option  for  the  mode  of  th^  pay* 


inent  at  ttie  issuance  of  tiw  bonds,  and  not  at 
th^  maturity,  and  that  the  bonds  themselves 
should  be  payable  In  the  kind  ftf  money  for 
which  they  were  to  be  sold.  The  same  provi- 
sion in  section  6  (tf  the  act  nnda  ooislderatlon, 
coupled  with  the  provision  that  the  bonds  are 
to  be  sold  for  gold  coin  at  not  less  than  tiielr 
face  value,  carries  with  It  the  same  intentl<m 
of  tbe  legislature  that  the  hm&B  may  be  made 
payable  tn  gold  coin.  See  Snth.  St.  Ccout  H 
284,  288.  In  the  case  of  Skinner  v.  City  of 
Santa  Bosa.  107  CaL  465,  40  Pac.  7^  dted  by 
ai^Qant.  the  ordinance  calling  the  dectlon,  as 
well  as  ttxB  notice  of  election,  described  the 
bonds  as  "payable  In  gold  coin  or  lawful  money 
of  the  United  States,"  with  Interest  payable 
"annually"  at  a  place  to  be  fixed  by  the  dty 
council,  while  the  bonds  which  the  council  pro- 
posed to  sell  were  made  payable  "In  gold  cdn," 
with  interest  payable  "semiannually"  in  the 
dty  of  New  Tork,  and  it  was  held  that  the 
bonds  In  this  form,  not  having  been  authorized 
liy  the  voters  of  the  dty,  would  be  Invalid. 
Wheth«,  If  the  ordinance  had  provided  that 
the  Ixmds  should  be  issued  "payable  In  gdd 
coin,"  Its  approval  by  the  voters  would  have 
authorized  the  Issuance  of  such  bonds,  was  not 
befbre  the  court  for  dedsksi  at  dlscuHied  in  Its 
opinion.  The  only  bonds  wlilch  the  voters  had 
approved  were  to  be  "payable  In  gold  cdn  or 
lawful  mmey  of  the  United  States,"— tliat  Is,  as 
we  have  seen  above,  payable  in  such  money 
as  the  dty  might  elect  at  thdr  matnrl^;  and  It 
was  hdd  that  the  city  could  not  be  made  ha- 
ble  for  bonds  payaUe  in  gold  coin,  as  that 
would  Impose  upon  It  a  burden  which  the  vot- 
ers bad  never  auUiorized. 

2.  Section  2  of  the  act  of  March  19,  1889, 
provides  that  the  ordinance  calling  a  special 
election  "tbaH  fix  the  day  on  which  such  spe- 
cial dectlon  shall  be  held,  the  manner  of  hold- 
tag  such  election,  and  the  voting  fbr  or  against 
incurring  such  Indebtedness;  such  election  shall 
be  held  as  iffovlded  by  law  for  h6:dlng  suCb 
elections  in  such  dty,  town  or  munldpol  cor- 
poration." Hie  ordinance  tn  the  present  case 
stated  (sectlm  6):  "The  manner  of  heading 
said  elecUon  shall  be  as  follows:  (1)  As  pro- 
vided law  fbr  holding  dectlons  In  said  dty; 
(2)  as  provided  by  the  general  election  laws  of 
this  state,  exc^t  where  such  goiaal  biws  may 
conflict  with  the  stote  law  for  ctections  of  the 
kind  hereby  called,  or  with  this  or  any  ordi- 
nance; and,  (^  as  provided  for  In  this  ordi- 
nance." It  was  further  provided  In  this  sec- 
tion of  the  ordinance:  "Tl<^ets  must  be  of 
or^nary  election  ticket  p^wr,  0x12  Inches;  the 
heading  of  such  tickets  must  be:  'Bond  Elec- 
tion, City  of  San  Luis  Obispo.'  Each  proposi- 
tion set  forth  In  section  2  of  this  ordinance 
shall  be  voted  on  separately,  and  must  be  print- 
ed on  such  tickets  as  foliows:  1.  Bonding  for 
city  waterworks,  ¥90,000.00.  2.  B<mdlng  for 
sewer  Improvements,  $34,500.00.  Each  voter 
shaU  Indicate  his  wish  by  wilting,  or  causing  to 
be  written  or  i^lnted,  'Yes'  or  *No*  on  the  right 
band  mar^n  on  his  tldcet,  opposite  the  propo- 
sition on  which  he  may  desire  to  vote."  At 
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the  election  which  was  held  under  this  notice 
more  than  two-thlrds  ol  the  voters  that  voted 
indicated  their  wishes  by  voting  a  tidcet  In  the 
foUowlng  form: 

HDNICIFAL  TICKET. 

BOKD  BLBCTIOK. 
CitV  of  Sun  -LuiA  ObfSJJO. 

To  TOte  for  or  against  a  proposition,  stamp  a 
croBs  (X)  In  ibe  squara  at  the  right 


boadiug  for  City  Water  tVorlcs, 

 <»U.00iK00.  

Boadiug  for  City  Water  Works, 
*UO,(KJU.OO.  NO. 


8 

Bonding;  for  Sewer  ImproTements, 

«JW,500.00.  YES. 

4 

Bonding  for  Sewer  Improvements, 
»S4,500.00.  NO. 

—And  Indicated  their  wishes  In  no  othrar  way 
than  by  stamping  a  cross  opposite  the  proposi- 
tlona  on  said  tlcliet.  Whether  the  proposition 
to  Issue  the  bonds  was  legally  adopted  depends 
npcHi  whether  the  ballots  thus  cast  should  have 
counted  In  Its  favor. 

Tbe  provisions  of  the  Political  Oode  which 
are  applicable  to  elections  of  officers  are  not 
b7  any  statute  made  applicable  to  elections 
of  tbe  character  under  consideration,  and  we 
have  not  been  cited  to  any  special  statute  on 
the  subject  governing  elections  in  the  city  of 
San  Luis  Obispo.  It  will  be  observed  that 
by  the  terms  of  the  ordinance  the  general 
election  law  of  the  state  is  applicable  only 
where  it  Is  not  in  conflict  with  the  mode 
pointed  out  In  the  ordinance,  and  that  the 
provisions  of  the  ordinance  control  unless 
they  are  in  conflict  with  some  of  tbe  provi- 
sions of  the  general  law.  It  follows  that  the 
statutory  provisions  requiring  the  dty  to  fix 
by  Its  ordinance  the  manner  of  holding  the 
election,  and  the  voting  for  and  against  It, 
is  tbe  rule  by  which  the  voters  are  to  act  in 
voting  upon  the  question.  Tbia  ordinance, 
having  been  passed  by  virtue  of  the  atatnte 
authorizing  it,  has  the  force  of  a  statute, 
and  Is  to  be  construed  with  the  same  effect 
as  If  its  terms  had  been  prescribed  by  an  act 
of  the  legislature. 

It  Is  urged  by  the  appellant  that  the  man- 
ner of  voting  which  was  prescribed  in  the 
ordinance  calling  the  election  was  mandatory 
upon  the  voters,  and  that,  as  this  manner 
was  not  observed,  the  election  was  Invalid. 
Whether  the  forms  prescribed  for  holding 
an  election  are  mandatory  or  directory,  and 
whether  their  observance  Is  essential  to  the 
validity  of  the  electioo,  depend  upon  the  char- 
acter of  the  acts  prescribed.  Id  Tebbe  t. 
Smith,  108  Cal.  101,  41  Pac.  454,  Mr.  Jus- 
tice Hensbaw  stated  the  rule  as  follows:  "It 
Is  the  rule  that  mandatory  provisions  for  the 
holding  of  an  election  must  be  followed,  or 
the  failure  will  vitiate  It,  while  tbe  departure 
from  the  terms  of  a  directory  provision  will 
not  render  it  void  In  the  absence  of  a  further 
showing  that  the  result  of  tbe  election  has 
bMn  changed,  or  tbe  right*  of  the  voters  In- 


juriously affected  thereby;  but  the  rule  as 
to  directory  provisions  applies  only  to  minor 
and  unsubstantial  departures  therefrom. 
There  may  be  such  radical  omissions  and 
failures  to  comply  with  the  essential  terms 
of  a  directory  provision  as  will  lead  to  the 
conclusive  presumption  that  the  injury  mnst 
have  followed."  In  Kirk  r.  Ithoads,  46  CaL 
398,  It  was  held  that,  if  the  requirements  of 
the  statute  which  tt  Is  within  the  power  of 
the  elector  to  control  are  willfully  disregard- 
ed, bis  TOte  should  be  rejected;  and  In  Lay 
V.  Parsons,  104  Cal.  601,  38  Pac.  447,  It  was 
held  that  the  epecISc  directions  to  the  voter 
as  to  the  mode  In  which  he  shall  mark  hla 
ballot  are  mandatory,  and  cannot  be  dis- 
regarded. In  the  absence  of  any  direction, 
the  manner  In  which  the  voter  Is  to  Indicate 
his  wish  may  be  Immaterial,  so  long  as  his 
wish  can  be  ascertained:  but  when  the  mode 
of  its  Indication  has  been  prescribed  by  au- 
thority of  law,  the  form  becomes  a  matter 
of  substance,  and  oourts  are  not  authorised 
to  say  that  It  may  be  disregarded,  and  that 
the  wish  of  the  voter  may  be  determined  by 
conjecture.  Whatever  the  statute  requires 
the  form  to  be  is  mandatory.  In  the  present 
case  It  may  be  a  reasonable  conjecture  that 
the  rotes  cast  In  the  above  form  were  In- 
tended to  be  in  favor  of  tbe  Issuance  of  the 
bonds,  bat  It  is  still  only  a  natter  of  con* 
Jecture.  If  the  voters  had  drawn  a  line 
through  tbe  It  might  be  supposed  that 

they  Intended  to  vote  against  their  issuance, 
but.  If  instead  of  drawing  a  line  through  the 
"Tea"  they  had  stamped  an  *^  directly  tq>- 
on  It,  it  would  be  uncertain  whether  they  In- 
tended in  this  mode  to  Indicate  an  alSrma- 
tlve  vote,  or  to  have  it  counted  as  a  nega- 
tive. It  is  equally  a  matter  of  conjecture, 
though  perhaps  with  less  uncertainty,  where 
the  "X"  has  been  placed  at  the  side  of  tbe 
"Tes"  rather  than  upon  It  Let  it  be  sap- 
posed  that,  with  the  direction  which  was 
given  in  the  ordinance  for  the  mode  of  vot- 
ing, 500  ballots  had  been  cast,  of  which  100 
were  marked  In  this  mode,  100  with  a  line 
drawn  through  the  "Yes,"  100  with  the  line 
drawn  through  the  "No,"  100  with  the  "X" 
stamped  upon  the  "Yes,"  and  100  with  the 
words  "For  the  bonds"  written  upon  the 
ticket ;  could  it  be  said  that  the  board  would 
be  authorized  to  declare  that  the  election  had 
resulted  In  favor  of  the  Issuance  of  the 
bonds,  or  that  there  was  anything  more  than 
conjecture  as  to  the  wishes  of  tbe  voters? 
The  only  safe  rule  is  to  hold  the  speciAc  di- 
rections to  be  mandatory,  and  that  the  man- 
ifest disregard  of  them  the  voter  renders 
his  vote  nugatory,  llie  notice  which  was 
printed  upon  the  tickets  that  were  used  by 
the  voters,  "To  vote  for  or  against  a  propo- 
sition, stamp  an  'X*  In  the  square  at  the 
right,"  was  unauthorised,  and  gave  to  the 
voters  no  right  to  disregard  the  manner  of 
voting  which  was  directed  by  the  ordlnciice 
calling  tbe  election.  That  direction  In  the  or- 
dinance was  clear  and  unambiguous,  and  It 
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aetton  wM  InTiOia. 

8.  It  wu  not  necdwy  flut  the  altonM- 
Hn  of  making  tlu  Intorort  payable  annually 
or  aemlannnally  aboald  be  aatualtted  to  the 
▼oten.  Section  8  of  tbe  act  reqnlraa  the  U«> 
idatlve  body,  aftw  tbe  ovdlnanoe  baa  been 
pnbllibed  two  weeki^  to  pnbUab  a  "notice  of 
BQcb  i^ecial  dectlon,  the  pvrpoae  (or  which 
the  Indebtedneae  la  to  be  lacuned,  tbe  num- 
ber and  character  of  tbe  brada  to  be  laaned, 
the  rate  of  Intereet  to  be  paid,  and  the 
amount  of  tbe  tax  lery  to  be  made  for  flie 
l^ayment  tbexeof;  but  makea  no  require* 
mrait  with  reference  to  tbe  puUlcatleo  of 
the  tbpea  at  which  the  Intereat  la  payable. 
The  IndebtednoH  cannot  be' Incurred  wltttout 
the  assent  of  two-thlids  of  tbe  quallfled  elect' 
on  of  the  dty  voting  at  an  election  for  that 
purpose  (Oongt.  art  11,  |  18);  but  It  la  not 
requisite  under  this  provision,  or  the  afore- 
said statute,  that  the  voters  shall  determine 
In  the  first  Instance  whether  the  Interest 
shall  be  paid  annnaHy  or  samlannnally. 
The  amonnt  of  the  bonds  and  tbe  rate  of  In- 
terest cooertltute  the  Indebtedness  proposed 
to  be  Incurred,  and  upon  which  the  TOten 
are  to  exercise  their  wishes;  but,  as  the  city 
council  Is  to  determine  In  the  first  Instance 
the  rate  of  Interest  which  the  bonds  are  to 
bear,  tt  may  also  In  the  first  Instance  deter- 
mine whether  the  Interest  shall  be  payable 
annually  or  semiannually.  Its  determination 
upon  this  point  may  be  itated  In  th^  propo- 
sition to  the  voters  as  readily  aa  the  rate  of 
Interest  The  ordinance  herein  stated  In  snf- 
fldent  terms  that  the  interest  waa  to  be  paid 
annually.  The  Judgment  la  reversed. 

We  ooncur:  HENSHAW.  J;  TBMPLB.  J.; 
OABOlJTm  J.i  McFABLAifD,  J.;  YAM 
FLBBT,  J. 

BEA-TtXt  QL  J.  1  concur.  This  case  cer- 
tainly reverses  one  point  decided  In  Skinner 
V.  Olty  of  Santa  Rosa.  But  although  tbe 
point  was  Involved  in  that  case  It  was  not 
essential  to  tbe  concluston  reached,  which 
was  fully  sustained  upon  other  grounds.  And 
^ce  the  decision  of  that  point  cannot  have 
given  rise  to  any  claim  of  vested  right  It 
ought  to  be  set  aside  If  erroneous.  A  com- 
parlBOQ  of  tbe  act  of  March  1,  1893  (St  1883, 
p.  S8),  ammdlns  the  act  of  March  15,  1883, 
with  the  act  here  In  question,  which  was 
passed  on  the  same  day,  Is  conclusive  as  to 
the  sense  In  which  that  legislature  used  the 
expression,  "payable  In  gold  coin  or  lawful 
money  of  tbe  United  States."  The  same 
phrase  must  mean  the  same  thing  in  both 
acts,  and  the  former  act  shows  clearly  that 
the  bonds  were  to  be  made  payable  specifical- 
ly In  gold  coin  or  specifically  In  lawful  mon- 
ey, and  not  In  either,  at  tbe  option  of  the 
municipality.  This  construction  also  accords 
with  the  object  of  the  amendment  which,  as 
shown  by  Justice  BABRI80N,  would  have 
been  defeated  by  any  ethw  conatmction. 


as  mu,  iM) 

mTB  T.  UA31KB. 

(Supreme  Oowt  of  Utah.  Feb.  4,  1896.) 

Orimiical   Law  —  Evidbkctb  —  Chariotib  —  In- 
rsAOBMBitr— InsTtteoTioirs. 

1.  After  the  defendant  In  a  criminal  case  had 
testified  in  her  own  behalf  as  a  wItneM,  the 
nresecatlon  called  a  witness  in  rebuttal  for 
the  purpose  oC  Impeaching  her  character,  and 
propounded  the  following  question:  "Do  yoa 
know  her  repatatitm  in  that  eonuinnity  for 
tmth,  honesty,  and  iatecrltyf  SeU  improper; 
that  in  impeaching  the  credibility  of  a  wit- 
nesB,  the  inquiry  must  be  confined  to  the  wear 
eral  reputation  of  the  iritness  In  the  louulty 
referred  t& 

2.  Atter  a  witness  is  shown  to  have  knowl- 
edge of  the  ceneral  character  of  the  witnew 
songht  to  be  Impeached,  the  following  form  of 

aaestions  is  Ma  proper:  **Do  yon  fcaaw  what 
le  general  reputation  of  John  Doe  Is  for  truA 
and  veracity  in  the  neighborhood  where  he  re- 
sides?" If  the  question  is  answered  in  tbe  af- 
firmative, the  next  qnestioa  will  be:  "What 
is  that  npntation,— good  or  bad?"  If  the  an- 
swer is  "&d,"  tiie  further  qoestkHi  may  bs  put:. 
"From  that  x^ntatkOL  would  to«  beUeve  aim 
on  oath  In  a  matter  where  he  Is  personally  In- 
terested?** 

8.  When  the  general  repatation  of  a  person 
accused  of  crime  is  attacked,  the  date  of  the 
Ingniry  should  be  limited  to  a  period  not  later 
than  the  date  of  the  arrest 

4.  Section  8876,  Oomp.  Laws  Utah  IBSS,  waa 
intended  to  allow  the  impeadiment  of  a  wit- 
ness only  BO  far  as  the  general  character  of  the 
witness  Is  In  Issne  in  the  case.  When  a  de- 
fendant In  a  criminal  case  testifies  In  his  own 
b^alt,  be  places  his  general  chaiactn  for  treth 
and  veracity  in  Issoe,  but  not  his  character  for 
honesty  and  integrity;  and  his  character  In 
these  respects  cannot  be  Inquired  into  unless  he 
▼eluntarliy  places  tiiem  In  Mm. 

6.  Whwe  the  defendant  introduced  evidence 
of  her  general  good  diaracter,  it  Is  error  toe 
the  court  to  Insnuct  the  Jury  that  they  should 
draw  no  unfavorable  Inference  of  the  def«idsnt 
fram  the  Cent  that  she  had  offsrsd  no  proof  aa 
to  her  genemt  good  charaetac. 

(ByUahos  hr  the  Oonrt) 

Appeal  from  district  eomrt,  Juab  coonty; 
B.  T.  HIgglns,  Judge. 

Anna  Marks  was  found  guilty  of  an  as- 
sault with  a  deadly  w«ipon,  with  Intent  to 
do  bodily  harm,  and  i^peals  from  tbe  jud^ 
meat  Reversed. 

Powers,  Straup  A  Llppman,  for  appellant 
A.  C.  Blsbop,  Atty.  Qen.,  and  Benner  Z. 
Smith,  Asst  Atty.  Qen..  for  the  State. 

MINBB,  J.  An  Information  was  filed  In 
Juab  county,  charing  the  defendant  with 
the  crime  of  making  an  assault  upon  one 
Patrick  Shea,  with  Intent  to  commit  murder. 
Upon  trial,  the  defendant  was  found  guilty 
at  an  assault  with  a  deadly  weapon,  with  fay- 
tent  to  do  bodily  harm,  without  just  cause  or 
excuse.  Thereupon  the  court  pronounced 
judgment  and  the  defendant  appealed  to 
this  court,  alleging  errors  In  the  admission 
and  rejection  of  testimony,  and  In  the  charge 
of  the  court  to  the  Jury.  At  the  time  this 
difficulty  occurred,  Patrick  Shea  was,  with 
others  In  his  employment  engaged  in  dig- 
ging post  holes  and  bnlldtng  a  fence  along  a 
lot  adjoining  tbe  residence  ot  the  defendant 
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In  tbe  r*ar,  Tbis  lot  vr&a  vacant,  and  had 
been  used  by  4h'e  defendant  as  a  roadway  to 
ber-coal  'Slieds  for  .several  yeans.  .  Both  par- 
ties claimed  the  light  to  the  possession  of 
the  land,  and  each  was  endeavoriug  to  keep 
possession  of  the  lot  when  the  defendant 
dlscharsed  the  revolver. 

After  the  prosecution  had  rested  Its  case, 
the  defendant  was  called,  and  testified  in  her 
own  behalf,  but  no  witnesses  were  called  to 
sustain  her  reputation  for  truth,  honesty, 
and  Integrity  In  the  first  Instance.  The  pros- 
ecution then  called  two  witnesses  who  testi- 
fied that  they  had  resided  in  Eurelca  for 
several  years,  and  knew  the  defendant. 
Thereupon  the  prosecution  put  the  follow-' 
ing  Question  to  each  witness:  "Do  you  know 
her  reputation  In  that  community  for  truth, 
honesty,  and  integrity?"  The  question  was 
objected  to  as  incompetent,  Immaterial,  and 
irrelevant,  and  that  the  prosecution  could 
not  attack  the  character  of  the  defendant 
until  It  had  been  put  In  issue  by  evidence, 
and  also  raised  the  objection  that  the  gen- 
eral reputation  of  the  d&fendant  witness  for 
truth  and  veracity  could  only  be  Inquired  in- 
to, and  that  the  question  was  improperly 
framed.  In  that  It  did  not  embrace  the  gen- 
eral reputation  of  the  witness  In  the  com- 
munity where  she  resided.  The  objection 
was  overruled,  and  the  defendant  excepted. 
The  witness  answered,  "Yes,"  and  that  her 
reputation  was  bad.  The  form  of  the  ques- 
tion Tvas  improper.  The  general  reputation 
of  every  witness  for  truth  and  veracity  Is- 
open  to  question.  In  Impeaching  the  credi- 
bility of  a  witness,  the  inquiry  must  be  con- ' 
lined  to  the  general  reputation  for  truth  In 
the  nei|[liborhood  or  community  where  be  is 
best  known  and  resides,  or  has  resided,  and 
of  those  who  can  stbte  what  Is  generally 
sftid.'of  -the  person  by  ttxose  among  whom  he 
dwells,  or  with  those  with  wliom  he  is  chief- 
ly acquainted.  The  word  "general"  should 
always -  be  used,  in  propounding  thC'ques- 
tiett.  ,  When,  cliaracter  Is  a  fact  to  be  estab-. 
lished,  it  may  be  proved  by  another  fact, 
namely,  general,  reputation.  In  ascertain- 
In^  what  that  general  reputation  is,  it  Is  im-> 
portant  to  call  those  witnesses  who  are  ac- 
quainted with  It  generally.  A  person  may 
have  a  bad  reputation  among  a  vjery  limited 
set  of  people,  or  among  his  personal  enemies, 
while  his  general  reputation  in  the  com- 
munity would  be  good.  So  a  person  may 
have  a  limited  reputation,  and  a  witness  may 
truthfully  testify  that  he  knows  it,  and  that 
it  Is  bad;  while  the  general  reputation  in  the 
community  may  be  unknown  to  the  witness, 
or.  If  known,  such  reputation  may  be  good 
with  reference  to  the  speoch  of  the  people 
gi>nerally.  As  a  general  rule,  the  question 
allowed  to  be  ask^d  in  such  cases  is:  "I>o 
you  know  what  thfe  general  reputation  of 
.lohn  Doe  Is  for  truth  ami  veracity  Ip  the 
nelglilK)rho(»d  In  *Ulch  he  reslilesV"  '  If  an- 
swei-fd  In  the  affirmative,  thciu-xt  question 
Would  be;  "What  is  that  reputation, -^gbod 


'dr  badr  If  the  answer  to,  "It  to  Ud^'*  the 
farther  question  may  be  put  as  follows: 
"From  that  reputation,  would  you  bdieve 
blm  on  oath  In  a  matter  where  he  Is  per- 
sonally Interested?^  The  English  and  Amer- 
ican doctrfne  with  reference  to  the  propriety 
of  allowbif  the  latter  question,  with  nu- 
merous Buttiorlties  Bupportlng  It,  Is  laid 
down  in  Hamilton  t.  Peoide,  29  Mich.  1^. 
and  Keator  t.  People,  32  Mich.  486.  The 
American  decisions.  Instead  of  shaking  the 
Knglish  doctrine,  are  found  to  be  Tcry  de- 
cidedly In  favor  of  allowing  the  question  to 
be  asbed,  and  this  has  become  the  settled 
rule  in  many  of  the  states.  Whart  Cr.  Ev. 
8  487;  1  Greenl.  Ev.  S  461;  Leonard  v.  Pope, 
27  Mich.  145;  Keator  v.  People,  32  Mich.  48B; 
Page  V.  Finley,  8  Or.  46;  Teese  T.  Hunting- 
ton, 23  How.  11;  r.  S.  v.  Vanslckle,  2  Mc- 
Lean. 219,  Fed.  Cas.  No.  16,009;  Bucklin  v. 
State,  20  Ohio,  '£1;  Taylor  v.  Smith,  16  Ua. 
7;  Bradner,  Ev.  13,  16;  State  v.  Howard, 
0  N.  H.  48o. 

The  lnquh7  concerning  the  general  reputa- 
tion of  a  person  accused  of  crime,  who  has 
testified  as  a  witness,  or  otherwise  placed  his 
reputation  in  issue,  should  be  confined  to  a 
date  not  later  than  the  commission  of  the  al- 
leged oflT^ise,  or  at  least  not  later  than  the 
period  when  the  arrest  was  made,  because  the 
reputation  of  the  accused  at  the  time  of  the 
trial  would  be  Injuriously  affected  by  the  of- 
fence Itself  when  made  known.  People  v. 
Brewer,  27  Mich.  134;  State  t.  Klnley,  43 
Iowa,  2i>4;  Wroe  v.  State,  20  Ohio  SL  401; 
Whart.  Cr.  Ev.  62,  63. 

There  Is  still  another  reason  why  the  same 
question  which  embraced  the  reputation  of  the 
accused  for.  truth,  honesty,  and  Integrity  was 
improper.  The  general  character  of  a  defesid- 
ant  cannot  be  put  In  Issue  unless  It  Is  volun- 
tarily placed  in  Issue  by  the  accused.  When 
the  accused  testifies  concerning  the  matter 
complained  of,  or  oCTers' evidence  of  his  good, 
character  for  truth,  then  the  question  of  his 
truthfulncBs  and  crnllbUIty  as  a  witness  Is 
placed  in  Issue,  and  his  general  reputation  for 
truth  and  veracity  could  be  shown,  as  affect- 
ing his  credibility  and  truthfulness  as  a  wit- 
ness; but  his  character  for  honesty  and  In- 
tegrity, not  being  In  Issue,  cannot  be  attacked 
or  placed  m  issue  by  the  prosecution  by  proof 
of  his  genera]  reputation  concerning  his  cliar- 
acter for  honesty  and  integrity. 

The  prosecution  rely  upon  section  3870, 
Comp.  Laws  Utah  1888,  which  provides  th.it 
"the  credibility  of  a  wituess  may  be  dravra  In 
question,  by  the  manner  In  which  he  testifies, 
by  the  character  of  his  testimony,  or  by  evi- 
dence affecting  his  character  for  truth,  honestj- 
or  integrity,"  and  cLiim  Uiat  the  testimony 
was  proi)er  under  this  statute.  We  are  of  the 
opinion  that  this  statute  was  intended  to  al-_ 
low  the  Impeacliment  of  a  witness  only  so  far 
as  the  general  character  of  the  witness  was  in 
issue  iu  the  case.  A  defendant  in  a  criminal 
caso.  charged  with  an  assault,  with  Intent  to 
'klU,'pIaces  his  cliaracter  for  tnitl^aud  veracity 
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In  issue  when  lie  testifies  In  the  case,  but  not 
his  general  moral  character.  The  Jury  are  en- 
titled to  know  whether  his  testimony  Is  true, 
and  what  credence  can  be  placed  upon  his  tes- 
timMiy  as  a  witness.  Unless  he  volnntarily 
<^penB  up  the  question  of  his  honesty  and  In- 
tegrity, by  offering  proof  upon  that  subject,  he 
is  protected  from  further  scnitlny  into  his  gen- 
eral character  for  honesty  and  Integrity.  The 
question  of  his  general  cliaracter  for  dishonesty 
iB  not  allowed  to  be  considered  as  an  Issue  upon 
impeachment,  unless  It  Is  In  Issue,  or  Is  volun- 
tarily placed  In  Issue.  In  all  cases  where 
evidence  Is  admitted  touching  the  general  char- 
acter of  a  party,  it  ought  to  bear  reference  to 
the  nature  of  the  charge  against  him,— as  for 
Instance,  if  a  man  Is  accused  of  theft,  that  he 
has  been  reputed  an  honest  man;  If  of  rape, 
that  of  virtue  and  morality;  If  of  treason,  a 
man  of  loyalty;  If  of  assault,  a  peaceable,  or- 
derly man;  it  of  criminal  fraud,  embezzle- 
ment, theft,  and  false  pretenses,  honesty  and 
Integrity.  Qreenleaf  says:  "In  all  cases 
where  evidence  Is  admitted  touching  the  gen- 
eral character  of  a  party,  it  ought  manifestly 
to  bear  reference  to  the  nature  of  the  charge 
against  him."  1  Greenl.  Ev.  (12th  Ed.)  g  54. 
The  same  author  says:  "Evidence,  when  ad- 
missible, ought  to  be  resti-Icted  to  the  trait  of 
character  which  is  In  issue,  or,  as  It  Is  else- 
where expressed,  ought  to  bear  some  analogy 
and  reference  to  the  nature  of  the  charge;  it 
being  obviously  Irrelevant  and  absurd,  on  a 
charge  of  stealing,  to  Inquire  Into  the  prison- 
er's loyalty,  or,  on  a  trial  for  treason,  to  in- 
qi^re  Into  his  character  for  honesty  in  nls  pri- 
vate dealings."  3  Greenl.  Ev.  (12th  Ed.)  9  25; 
State  T.  Beal,  68  Ind.  345;  Phil.  Ev.  p.  490. 
In  the  case  of  State  v.  Beal,  68  Ind.  346,  the 
court  said:  "Where  a  defendant  in  a  criminal 
case  elects  to  testify  In  his  own  behalf,  he  oc- 
cupies the  position  of  both  defendant  and  wit- 
ness, and  assumes  the  rights,  privileges,  and 
disabilities  which  respectively  attach  to  both 
these  relations  to  the  cause.  By  electing  to 
testify,  he  forfeits  no  right  which  has  already 
attached  to  his  character  as  defendant,  but 
simply.  In  addition  thereto,  becomes  also  a 
witness  in  the  cause.  In  his  capacity  as  a  wit- 
ness, he  testifies  under  the  same  general  rules 
which  govern  other  witnesses  In  criminal 
cases.  His  general  moral  character  cannot  be 
attacked  for  the  purpose  of  his  impeachment, 
but  his  character  for  troth  may."  Mr.  Justice 
Campbell,  in  Leonard  v.  Pope,  27  Mich.  146, 
said:  "Very  likely,  a  man  who  steals  will  lie 
also;  but  there  can  be  no  occasion  to  enlarge 
the  rule,  because  he  Is  quite  as  likely  to  get 
such  a  reputation  as  he  deserves  for  want  of 
veracity  as  for  want  of  honesty.  And,  if  he 
lias  not  obtained  a  bad  repnfatfon  for  truth.  It 
would  be  a  very  unreasonable  assumption  to 
claim  that  he  ought  to  have  It.  The  whole 
doctrine  of  Impeachment,  although  necessary 
in  many  eases,  Is  so  often  resorted  to  where 
the  local  gossip  turns  out  to  be  unfounded  and 
mnilcious  that  no  good  purpose  would  be  sul>- 
ierved  by  opening  the  door  any  wider  for  the 


rec^Hon  of  such  rumors.'*  We  hold  that  the 
reputation  of  the  defendant  for  honesty  and  In- 
tegrity was  not  In  imae  In  this  case,  and  that 
the  question  propounded  was  Improper  In  form. 
State  V.  Beal,  68  Ind.  345;  State  v.  Bloom,  Id. 
54;  LoMiard  v.  Pope,  27  Mich.  145;  Adams  v. 
People,  9  Hun,  89;  State  v.  Robertson  (S.  0.) 
1  S.  E.  443;  Whart.  Cr.  Ev.  §  491;  U.  S.  v. 
Yauslckle,  2  McLean,  219,  Fed.  Cas.  No.  16,- 
609;  Bradner,  Ev.  S9  11,  13;  People  T.  White, 
14  Wend.  Ill;  Com.  t.  Webster,  5  Cnsh.  285; 
State  V.  Dalton,  27  Mo.  13. 

After  the  prosecution  had  offered  evidence 
tending  to  show  that  the  reputation  of  the  ac- 
cused for  truth,  honesty,  and  Integrity  was 
bad,  the  defendant  offered  evidence  tending  to 
show  that  the  general  reputation  of  the  defend^ 
ant  for  truth,  honesty,  and  Integrity  was  good. 
The  court  charged  the  jury  upon  the  subject  as 
follows:  "You  are  Instructed  that  the  char- 
acter of  the  accused  person  Is  In  law  presumed 
to  be  good,  until  the  contrary  appears  from  the 
evidence,  and  that  the  defendant  is  under  no 
obligation  to  prove  a  good  character  till  his 
character  is  in  some  manner  attacked;  and 
you  will  not  be  justified  in  drawing  any  un- 
favorable Inference  of  the  defendant  from  the 
evidence  from  the  fact  that  she  has  offered  no 
proof  as  to  her  general  good  character  In  this 
case."  This  instruction  was  at  least  mislead- 
ing. The  jury  could  readily  Infer  from  It  ei- 
ther that  the  defendant  had  not  offered  any 
evidence  In  support  of  her  general  good  char- 
acter, or  that  the  court  did  not  attach  any 
weight  to  the  testimony  offered  by  the  defend- 
ant in  support  of  her  general  good  character. 
The  Instruction  was  doubtless  an  oversight  oa 
the  part  of  the  court,  but  it  was  nevertheless 
erroneous  and  Injurious  to  the  defendant  For 
the  errors  referred  to,  the  judgment  of  the 
lower  court  is  reversed,  the  cause  remanded, 
and  a  new  trial  granted. 

ZANB,  C  3.,  and  BARTCH,  J.,  concur. 


STATE  V.  CROOK. 
(Sapreme  Conrt  ot  Utah.   Feb.  8,  1898.) 

IlfFORMATIOH— ObDBR  Hol.niSO  TO  BaIL— EXAM- 
INtSO  MaOISTRATB  ---  AbOKTIOX— MiBCABHIAOB- 
lNSTIttJCTIONS  TO  THE  Juki— Plka  or  Fokubr 

ACQUITTAI- 

1.  Section  4507,  Comp.  Laws  Utah  18S8,  Is 
found  In  a  statute  under  the  title  of  "Abor- 
tions," and  section  5046,  Comp.  Laws  Utah  1888, 
provides  that  upon  trial  for  attempting  to  pro- 
cure an  abortion  the  defendant  ennnot  be  con- 
Ticted  on  the  testimony  of  the  woman,  unless 
corroborated.  The  terms  "procuring  a  miscar- 
riage" and  "procuring  an  atrartion"  mean,  in 
common  language  and  under  the  statute,  snb- 
stautially  the  same  thing  In  charactorlKlng  the 
crime;  but,  in  charging  the  criminal  act  of  de- 
stroying the  foetus  at  any  time  before  birth,  it 
is  necessary  to  charge  the  offense  named  in  the 
statute  which  declares  the  act  a  crime. 

2.  In  a  complaint  charging  the  defendant  with 
procuring  a  miscarriage,  the  order  ot  the  Jus- 
tice upon  his  doctiet  of  proceedings,  a  certified 
copy  of  which  is  filed  with  the  clerk  of  the  dis- 
trict court  certifying  that  "ft  appearing  to  me 
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that  tilie  offense  as  charged  iu  the  complaint 
has  be«D  committed,  and  that  there  la  sufficient 
cauBe  to  believe  the  deCradant  guilty  thereof, 
I  order  that  be  bt  held  to  uuwer  the  same,  and 

I  have  admitted  hUn  to  hail,"  etc.,  is  a  »na- 
clent  return  to  designate  lie  crime,  for  which 
an  information  may  be  filed,  although  the  Jus- 
tice also  returned  the  ccHnplaint  to  the  court 
with  the  iodtxBement:  "It  appearing  to  me  that 
the  ofFenae  of  procuring  an  abortion  has  been 
committed,  and  that  there  is  sufficient  cause 
to  believe  the  defendant  guilty  thereof,  I  orde» 
that  he  be  held  to  ansirer  the  same."  When 
the  order  was  indorsed  upon  the  complaiiit 
that  specifically  charged  the  procuring  of  a 
miscarriage,  especially  when  taken  with  the 
txtt  certified  order,  it  ought  not  to  mislead  the 
court  as  to  the  character  of  the  oCEenae  for 
which  the  defendant  was  held,  or  confound  the 
defendant  in  his  defense. 

8.  Section  4886,  Oomp.  Laws  Utah  1888.  re- 
quiring the  justice  to  indorse  on  the  deposition 
and  order,  etc.,  is  directory,  and  is  aufflci«ttl7 
complied  with  when  tlie  order  specifying  the  of- 
fense for  which  the  accused  is  held  is  entered 
apan  the  magistrate'a  docket,  and  certified  to 
the  court. 

4.  Informationa  are  goTerned  and  tested,  in 
ibe  respect  named  in  the  statute,  by  the  same 
rules  of  pleading  aa  are  provided  for  indict- 
ments. 

0.  Where  an  information  waa  filed  against 
the  accused  for  procuring  a  miscarriuge,  and  a 
demurrer  thereto  was  sustained,  and  the  conrt 
made  no  order  reouiring  the  case  to  be  submit- 
ted to  another  grand  jury,  or  that  another  in- 
formation be  filed,  but  ordered  the  accused  dis- 
charged, whereupon  another  examination  was 
had  and  another  infonnation  was  filed  against 
the  accused  tac  the  aame  offense,  to  which  be 
interposed  a  plea  of  former  acquittal,  hcM,  that 
the  plea,  beiug  sustaioed,  was  a  bar  to  another 
prosecutitpn  for  the  nume  offense,  and  that  the 
court  should  so  hare  instructed  the  jury, 

(Syllabus  by  the  Court.) 

Appeal  from  dlatrlct  court.  Fourth  district; 
W.  N.  Dusenberry,  Judge. 

Joseph  E.  Crook  was  Indicted  for  attempting 
to  procure  an  abortion.  His  plea  of  former 
acquittal  was  ovemiled,  and  he  aH>eal8.  Re- 
wsed. 

5.  K.  King  and  Bawllns,  IlrarniKD,  Hurd  ft 
Wedgwood,  for  appellant  A.  C.  Blsh(^  Att7. 
tien.,  and  Benner  X.  Smith,  Asst.  JMy.  Qen.^ 
for  the  State. 

MINER,  J.  In  this  case  the  record  dlsdosea 
that  tm  the  2l8t  day  of  September,  18B6,  com- 
plalDt  In  writing  was  filed,  on  the  oath  ct  Alex- 
ander WUklns,  before  Gbniies  De  Mtriser.  Jus- 
tice of  the  peace  of  Proro  in«dnct  Utah  county, 
Utah,  alleging  that  Joseph  E.  Crocik,  on  Ok  Idth 
day  at  June,  1S06,  at  Foyson  precinct,  Utah 
county,  state  of  Utah,  unlawfully  and  wlUfuIly 
supplyiog,  providing,  and  administering  to  om 
Baebel  Davis,  a  pr^nant  woman,  a  certain 
drug,  medicine,  and  substance,  to  wit,  fluid  ex- 
tract of  wgot,  and  did  then  and  tiiere  procnra 
said  Bachd  Davis  to  take  said  medicine,  drug, 
and  substance,  and  did  then  and  there  use  and 
employ,  and  procure  and  counsel,  her,  the  said 
Badiel  Davis,  to  use  and  employ  upon  her  pov 
son  a  certain  instrument,  to  wit  a  catheter, 
with  Intent  then  and  therdiy  to  procure  a  mis- 
carriage (tf  her,  the  said  Rachel  Davis,  and  de- 
IW«  her  of  the  said  child  whereof  she  was 
pregnant  as  aforesaid,  the  same  not  being  nec- 


essary to  preserve  the  life  of  bar,  the  said  Ra- 
chel Davis.  An  examination  was  bad,  and  wit- 
nesses were  sworn  oa  behalf  of  the  people. 
The  dofendant  offered  no  evldencs  upon  the  ex- 
amination. At  the  <doee  of  the  caae  tbe  justice 
made  the  following  docket  entry,  signed  by 
him:  "It  an^earing  to  me  that  tbe  offense  as 
diarged  In  tbe  omnplalnt  bas  bem  committed, 
and  that  there  Is  sufficient  cause  to  believe  the 
defendant  guilty  thereof,  I  «der  Uiat  be  be 
b^  to  answer  tbe  same,  and  X  have  admitted 
him  to  ball  in  tbe  sun  of  fSOO  on  tbe  nnder- 
takJng  filed  herebi."  The  forcing  transcript 
of  tbe  Justice's  docket  was  filed  in  the  district 
court  The  papers  In  the  case  were  also  filed. 
On  the  back  of  tbe  complaint  was  the  flawing 
order:  "It  appearing  to  me  tbst  tbe  offense  of 
procuring  on  abortion  has  been  committed,  and 
there  is  sufficient  cause  to  tielleve  tbe  defend- 
ant Jos^h  B.  Crook,  guilty  thereof,  I  order 
that  be  be  held  to  answw  the  same,  and  I 
have  admitted  him  to  ball  au  tbe  undertaking 
hereunto  aimexed."  On  tbe  Btb  day  of  Octo- 
tier,  1886,  the  county  attorn^  of  Utah  county 
filed  an  teformatloa  reciting  that  the  defend- 
ant, havhig  been  duly  boimd  over  by  Charles 
De  Molaey.  a  committing  magtatnte  of  Utah 
county,  to  answer  to  tiUs  diarge,  did  on  19tb 
day  of  June,  1886,  at  the  county  of  Utah,  state 
of  Utah,  commit  a  felony,  by  tiien  and  thoe 
unlawfully,  willfully,  and  fdonlously  sapsHs- 
Ing  to  one  Rachel  Davis,  She,  the  said  Batdiel 
Davis,  being  then  and  there  a  woman  pregnant 
with  child,  a  certain  drug,  to  wit,  fluid  extract 
of  ergot,  with  Intent  ther^y  then  and  there  to 
procure  the  miscarriage  of  her,  tbe  said  Rachel 
Davis,  and  ddlver  her  of  fbe  said  diOd  where- 
of she  was  pr^cnant  as  aforesaid,  tbe  saoie  not 
being  necessary  to  preserve  tbe  Ufe  of  bo:,  the 
said  Rachel  Davis.  On  tbe  16th  day  of  Octo- 
ber, 1886.  the  defendant  filed  bis  demurrer  to 
this  Information,  ^pon  the  ground  that  tbe 
fftcts  shown  ther^  did  not  constitute  a  public 
offense,  and  toat  it  not  conform  to  the  re- 
quirements of  sections  150  and  151  ot  the  Code 
of  Criminal  Procedure  of  Utah.  Upon  this  de- 
murrer  the  court  made  the  following  order: 
"State  of  Utah  v.  Joseph  XL  Oook.  In  this 
cause  defendanrs  demurrer  to  information  filed 
herein  came  on  to  be  heard.  After  bearing  the 
arguments  of  counsel  for  the  reapectlve  par- 
ties hereto,  the  court,  being  advised,  reodera 
its  conclusions  of  law  and  sustained  the  danm> 
rer.  Fnrthra  ordered  that  the  defendant  be, 
and  he  Is  hereby,  discharged.  A.  C.  Hatdi, 
Judge."  On  the  2Mh  day  of  June.  1887,  an  in- 
formation, on  which  the  defendant  was  tried 
and  convicted,  was  filed,  redtlng  the  examina- 
tion and  committal  oC  the  defendant  by  J.  E. 
Page,  a  committing  magistrate.  This  Informa- 
tion charges  tbe  defendant  with  administering 
a  drug,  and  causing  the  use  of  a  catheter,  on  the 
afitrto  day  and  In  the  same  manner  as  charged 
in  the  previous  informatUm  filed,  vitb  tbe  In- 
tent then  and  there  to  procure  a  miscarriage  on 
the  said  Racbel  Davis.  The  witnesses  sworn 
on  this  examination,  the  names  of  whom  were 
indorsed  on  the  InfonDaOon,  were  the  same  as 
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those  Indoned  and  Bworti  on  tbe  prior  Infonna- 
tloa.  The  defnidant  In  dne  time  entered  his 
plea  of  formtf  acquittal  to  this  Information, 
Bllegbig,  In  Bpedflc  terms,  that  he  had  previ- 
ous^ been  charged  by  Information  with  tile 
same  identical  felony  and  offense  as  is  charged 
in  this  Informatioa;  ttiat  his  demurrer  to  said 
prior  information  tat  the  same  offeDse  had 
been  sostained  the  court,  and  final  Judgment 
entered  thereon;  and  tliat  he  had  beat  acquit- 
ted and  disdiaif^  by  the  court  of  and  from 
said  crime  and  charge.  Without  waiving  said 
plea,  defeodaut  pleaded  not  guilty.  Upon  tbe 
trial  It  appears  that  tliis  Information  charged 
the  same  crime  and  off^se,  between  the  aame 
parties,  at  the  same  time  and  idace,  as  that 
charged  in  the  former  information  for  which 
the  court  had  ordered  the  defendant  discharged, 
without  directing  that  be  be  held  to  answer  an- 
other Information  or  tliat  the  cause  be  submit- 
ted to  the  grand  Jury. 

SecUon  4507,  Comp.  Laws  ITtab  1888,  is 
found  in  the  statute  under  title  of  "AhorUoOS." 
Under  secUtm  28,  art.  6.  of  the  constitution,  the 
subject  of  a  law  should  be  cleariy  expressed  un- 
der Its  title.  The  statute  referred  to  reads  as 
follows:  "Every  person  who  provides,  sup- 
plies or  administers  to  any  pr^ant  woman,  or 
procures  any  such  woman  to  take  any  medi- 
cine, drug  or  subBtance,  or  uses  or  employs 
any  Instrument  or  other  means  whatever,  with 
Intent  thereby  to  procure  the  miscarriage  of 
8U<>b  woman,  unless  the  same  Is  necessary  to 
preserve  her  life.  Is  punlsliable,'*  etc.  Section 
6046,  Comp.  Laws  Utah  1888,  provides  that 
upon  a  trial  for  procuring,  or  attempting  to  pro- 
cure, an  abortion,  etc,  the  defendant  cannot  be 
convicted  on  the  testimony  of  the  woman,  un- 
less corroborated.  Tbe  li^ldatnre  oiacted  sec- 
tion 4507.  and  entiUed  It  "Abortions."  It  en- 
acted section  SOiO,  and  provided  that,  upon 
trial  for  attempting  to  procure  an  abortion,  cer- 
tain evidence  was  neceswry.  Webaier  defines 
"abortion"  to  be  the  act  of  giving  premature 
tdrth;  particularly  the  expulsion  of  the  human 
foetus  prematurely,  or  before  It  Is  capable  of 
suBtalnlQg  life;  miscarriage.  The  same  au- 
thor defines  "miscarriage"  as  the  act  of  brlng< 
log  forth  before  the  time;  premature  birth. 
As  generally  used  and  understood  In  common 
language,  the  "procuring  of  an  abortion"  means 
Buttstantlally  the  same  as  "procuring  a  miscar- 
riage." Our  statutes,  when  construed  togetlier, 
recognize  these  terms  as  having  practically  the 
same  meaning  In  charactf>rlzlng  the  crime,  but 
the  criminal  act  of  destroying  the  foetus  at  any 
time  before  birth  Is  usually  termed  in  law  pro- 
curing a  miscarriage.  In  charging  the  offense 
In  an  Indictment  or  Information,  it  Is  necessary 
to  chari^  the  oflfenae  named  in  the  statuteb 
The  charge  contained  In  the  complaint  and  fat 
*he  Information  to  which  the  demurrer  was 
sustained  was  wltlitn  the  terms  of  the  statute. 

Hie  examining  maglHlrate  made  and  entered 
In  his  docket  containing  tbe  compIalDt  and 
proceedings,  ft  trnnacrlpt  of  which  was  flli>d 
with  the  court,  the  following  order:  "It  ap- 
pearing to  me  that  the  offense  as  charged  in 


tbe  complafnt  has  been  committed,  and  that 
^ere  is  sntfldent  cause  to  believe  tbe  defend- 
ant gnQty  thereof,  I  order  that  he  be  held  to 
answer  tbe  same."  This  mtum  was  clearly 
Bufflclent  to  designate  the  crime  for  which  the 
defendant  was  held.  In  anoUier  return  on  the 
back  of  the  complaint  tbe  justice  cerUfled: 
"It  appearing  to  me  that  the  offense  of  pro- 
curing an  abortion  has  been  committed,  and 
tiiat  there  Is  sufficient  cause  to  believe  the  de- 
fendant guilty  th0%of,  I  order  that  he  be  bdd 
to  answer  the  same.**  Thifl  certificate,  when 
Indorsed  upon  the  complaint  filed  tliat  spe- 
cifically charges  the  procuring  of  a  miscar- 
riage, especially  when  taken  together  with  the 
first  return,  ought  not  to  mislead  the  court  or 
confonnd  Qie  defendant  In  his  defense.  It  Is 
held  In  People  v.  PhlppB,  3d  Cat  32^  tbax 
although  the  indictment  gives  an  erroneous 
appeUatl(m,  or  foils  to  give  any  appellation, 
to  the  offense,  If  the  acts  constltnUng  the  of- 
fense, as  defined  by  the  Statute,  are  snffl- 
clent^  stated,  tbe  requirements  of  the  statute 
In  that  reiqiect  are  snfflclently  answered. 
People  V.  Cuddlhl,  54  Cal'.  64;  People  v.  Dal- 
ton,  58  GaL  228.  In  State  v.  Clark,  35  Pac. 
710,  it  Is  held  that  an  order  of  ctmunitmoit 
made  In  writing,  and  entered  In  the  dock'^t  of 
die  committing  magistrate.  Is  valid,  although 
not  indorsed  on  the  depositions  taken  at  the 
former  examination,  as  directed  by  the  stat- 
ute. In  People  v.  Wilson,  93  Cal.  377,  28 
Pac.  1061,  a  statute  like  that  of  Utah  was 
held  directory,  and  that  the  order  holding  the 
defendant  for  trial  was  effective.  If  entered 
upon  the  docket  of  the  Justice.  1  Blsh.  Cr. 
Proc.  fi  416.  In  People  T.  Tarbox  (Cal.)  46 
Pac.  ^6,  under  the  same  statute,  it  is  held 
Oiat  &e  order  holding  to  answer  must  be  In 
writing,  and,  when  the  order  Is  actually  made 
and  entered  upon  tbe  docket  of  the  Justice,  no 
other  action  Is  necessary  on  his  part  to  au- 
thorise tiie  district  attorn^  to  file  an  Infor- 
mation against  the  defendant  for  the  oflTense 
named  In  the  order.  Section  4876,  Comp. 
Laws  Utah  1888,  reads  as  follows:  "If  tbe 
demurrer  Is  allowed,  the  Judgment  Is  final, 
npm  the  Indictment  demurred  to,  and  Is  a 
bar  to  another  prosecution  for  the  same  of- 
foise,  unless  the  court  being  of  the  opinion 
tliat  the  objection  on  which  the  demurrer  is 
allowed  may  be  avoided  In  a  new  Indictment, 
directs  the  case  to  be  resubmitted  to  the  same 
or  to  another  Jnry."  Section  1006  of  the 
Penal  Code  of  California  is  the  same  as  sec- 
tion 4076  of  the  Utah  Statutes.  Informations 
are  governed  and  tested.  In  certain  respects 
named  In  the  statute,  by  the  same  rules  of 
pleading  as  are  provided  for  In  Indictments. 
Sesa.  Laws  1806,  p.  0& 

Tbe  defendant's  plea  of  former  acquittal  of 
tbe  same  oCTense  charged  In  the  Information, 
by  the  Judgment  of  the  court  sustaining  the 
demurrer,  and  ordering  the  defendant  dis- 
charged, without  making  an  inrder  directing 
aootbe:  InformatUm  to  be  filed,  or  that  tbe 
cause  be  submitted  to  tbe  grand  Jury,  was, 
under  the  facts  shown,  a  sufficient  jfle^  of 
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fonner  acquittal,  and  a  bar  to  &  prosecution 
under  the  ttiird  Information  filed.  The  In- 
formation to  which  the  demurrer  was  sus- 
tained and  the  Information  upon  which  the  de- 
fendant was  tried  stated  the  same  identical 
offense.  The  Identity  of  the  parties  was  ad- 
mitted. We  are  of  the  opinion  that  the  In- 
struction of  the  court  to  the  jury,  to  the  effect 
that  the  judgment  of  the  court  In  suatalning 
the  demurrer  to  the  second  Information  and 
discharging  the  defendant  thereon,  without  an 
order  directing  another  Information  to  be  filed, 
would  not  amount  to  an  acquittal  of  the  de- 
fendant on  that  Information,  and  that  the 
jury  should  bo  find,  was  error.  In  the  case 
of  Fettle  T.  Jordan,  63  Cal.  219,  the  de- 
fendant filed  a  demurrer  to  an  information, 
and  the  rourt  Intimated,  without  deciding,  that 
he  would  sustain  the  demurrer.  The  prose- 
cution then  filed  another  information,  after 
which  the  court  sustained  the  demurrer  to  tbe 
first,  but  made  no  order  directing  another  In- 
formation  to  be  filed.  The  defendant  then 
moved  to  dismiss  the  second  information,  and 
the  motion  was  granted.  The  second  Infor- 
mation was  for  the  same  offense  as  the  first 
The  people  appealed  to  the  supreme  court 
Held:  "We  think  the  action  of  the  court  be- 
low as  to  the  second  Information  was  correct. 
It  makes  n»  difference  that  the  second  Infor- 
matlou  was  filed  before  the  Judgment  upon 
the  demurrer.  When  the  Judgment  on  the 
demurrer  was  rendered,  there  being  no  direc- 
tion for  a  new  Information  or  resubmission. 
It  became  and  was  a  bar  to  another  prosecu- 
tion for  the  same  offense.  The  legislature 
seems,  in  the  section  referred  to,  to  have 
made  a  second  prosecution,  in  a  case  of  de- 
murrer sustained,  depend  upon  the  Judicial 
opinion  of  the  court  that  the  objection  raised 
by  the  demurrer  may  be  avoided  In  a  new  In- 
formation, ana,  In  the  absence  of  such  an 
opinion,  the  prosecution  for  that  offense  is  at 
an  end."  In  the  case  of  Ex  parte  Williams 
(Cal.)  48  Pac.  4i)9,  the  defendant's  demurrer 
to  an  Information  was  sustained,  "with  leave 
to  the  district  attorney  to  file  a  new  informa- 
tion." A  new  Information  was  filed  for  the 
same  offense,  and  the  defendant  applied  for 
his  discharge  on  a  writ  of  habeas  corpus. 
The  court  dischai^ed  the  defendant,  and  held 
that  the  trial  court  had  no  right  to  delegate  to 
the  county  attorney  the  option  of  filing  anoth- 
er Informatioa,  The  statute  was  held  to  Im- 
pose a  duty  upon  the  court  to  order  a  new  in- 
formation to  tje  filed,  or  directing  the  cause 
to  be  resubmitted  to  the  grand  Jury,  If  in  his 
judgment  It  was  proper,  and  tliat  the  duly 
of  making  the  order  devolved  uiwn  the  court, 
and  could  not  be  delegated,  in  the  absence  of 
a  direct  order  from  the  court.  It  was  held 
that  the  prosecution  was  at  an  end,  and  that 
the  discharge  under  the  order  made  was  a  bar 
to  further  prosecution. 

We  are  of  the  opinion  that  the  order  of  the 
Justice  as  entered  upon  his  docket,  with  the 
proceeillnf^s  attending  the  examination  as  cer- 
tified and  filed  with  the  court,  holding  the 


defendant  for  the  crime  charged  In  the  com- 
plaint, was  a  sufficient  order  upon  which  the 
Information  could  be  filed,  and  that  the  court 
erred  in  failing  to  so  Instruct  the  Jury,  and 
In  fftlling  to  give  any  Instructions  on  that 
subject,  and  In  Instructing  the  jury  that,  if 
the  committing  magistrate  did  not  bind  the 
defendant  over  for  the  offense  for  which  he 
was  then  on  trial,  but  bound  him  over  for 
the  offense  of  procuring  an  abortion,  which 
binding  over  was  evidenced  as  shown  by  the 
indorsement  of  the  committing  magistrate  on 
the  complaint  filed  (wherein  the  defendant 
was  held  for  procuring  an  abortion),  and  that 
an  Information  was  filed  in  pursuance  of  such 
binding  over,  and  charged  another  and  dif- 
ferent offense  than  the  one  for  which  he  was 
80  bound  over  under  such  order,  and  that  a 
demurrer  n-as  filed  thereto  and  sustained,  and 
the  defendant  discharged  without  an  order  by 
the  court  directing  another  Information  to  be 
filed,  that  this  In  law  would  not  amount  to 
an  acquittal,  and  that  the  Jury  should  so  find. 
The  trial  court  evidently  based  its  Instructions 
to  the  Jury  on  the  one  fact  that  the  examining 
magistrate  held  the  defendant  to  answer  the 
alleged  offense  of  procuring  an  abortion,  and 
that  such  order  was  alone  evidenced  by  the  in- 
dorsement made  ui>on  the  complaint,  and  that 
the  information  charged  a  different  offense 
from  that  named  in  the  order  so  made,  and 
ignored  the  fact  that  an  order  to  hold  to  bail 
could  be  and  was  made  upon  the  docket  of 
the  Justice,  which  was  certified  to  the  court. 
The  elaborate  instructions  given  to  the  Jury 
on  the  first  proposition,  while  Ignoring  the 
other,  might  snd  doubtless  did,  tend  to  over- 
shadow and  obliterate  for  the  time,  from  the 
minds  of  the  Jury,  the  Important  fact  that 
there  was  IndlsputaWe  proof  on  the  subject  of 
the  docket  order  which  would  Justify  the  fil- 
ing of  the  Information  to  which  the  demiurer 
was  entered  and  afterwards  sustained.  The 
undisputed  testimony  In  the  case  shows  that 
the  defendant's  plea  of  former  acquittal  was 
fully  established.  It  is  manifest  that  If  a 
new  trial  be  granted,  the  record  of  the  pro- 
ceedings below  would  remain  unchanged,  and 
a  verdict  of  acquittal  upon  a  plea  of  forma* 
acquittal  would  follow.  We  therefore  direct 
that  the  cause  be  remanded,  with  Instructions 
to  the  trial  court  to  vacate  and  set  aside  the 
verdict  and  Judgmmt,  and  to  discharge  the 
defendant 

ZANE,  C.  J.,  and  BARTCH,  J.,  concur. 


Ex  parte  WACHLINB. 
(Sapremc  Court  of  Oregon.   Feb.  3,  1898.) 
Ckihimal  Law— Appeal — CBRTiriCATS  or  Paou- 

BLE  Cause — Application. 
Hill's  Ann.  Laws,  S  1440,  provides  that  an 
appeal  from  a  judgment  of  conviction  stays  tlie 
exi'cution  on  iiliDK  with  the  notice  of  appeal  a 
certificate  of  a  jadge  of  the  coart  in  which  the 
conviction  was  bad,  or  of  a  justice  of  the  su- 
preme court,  that  in  hia  (q;timon  there  is  proba- 
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bte  cftnse  tot  an  appeal,  bnt  not  otherwise. 
Hdd,  that  where  the  record  sabmltted  to  a 
judge  of  the  sapreme  coart,  with  au  applioi- 
tioD  (or  such  certificate,  contains  no  bill  of  ex- 
ceptions, and  consists  only  of  the  indictment, 

Slea.  trial,  verdict,  jndgmenl^  and  ex  parte  affl- 
avits,  the  application  mn>t  be  denied. 

Appeal  from  circuit  court,  Washington 
oounly;  T.  A.  McBride,  Judge. 

Gub  Wachline  was  convicted  of  a  crime,  and 
files  an  application  for  a  certificate  of  proba- 
ble cause  by  one  of  the  jnclgeB  of  tbe  supreme 
court.  Denied. 

W.  L.  Nutting,  for  applicant. 

PER  CURIAM.  This  Is  an  application  for 
a  certificate  of  probable  cause  In  the  case  of 
Gus  Wachline,  recently  convicted  o£  murder 
In  the  first  degree  In  Washington  county. 
Section  1440,  HiU'B  Ann.  Laws,  providt'S  that 
an  appeal  from  a  Judgment  on  a  conviction 
stays  the  execution  of  the  Judgment  upon  fil- 
ing with  the  notice  of  appeal  a  certificate  of  a 
judge  of  the  court  In  which  the  conviction 
was  had,  or  of  a  Justice  of  the  supreme  court, 
that  In  his  opinion  there  Is  probable  cause  for 
an  appeal,  but  not  otherwise.  Now,  It  Is  ap- 
parent that  before  a  Justice  of  the  supreme 
court  can  certify  that,  In  his  opinion,  there  Is 
probable  cause  for  an  appeal,  it  must  appear 
from  the  record  presented  to  him  that  there 
is,  at  least,  some  debatable  question  to  be 
heard  on  such  appeal,  but  no  such  showing 
is  made  In  this  case.  The  only  record  8ut>- 
mitted  consists  of  the  Indictment,  plea,  trial, 
verdict,  and  Judgment,  and  some  ex  parte  af- 
fidavits. It  contains  no  bill  of  exceptions, 
and  It  Is  not  claimed  that  error  can  be  pred- 
icated upon  any  matter  appearing  on  the 
face  of  the  record  as  presented.  It  Is  true 
there  are  some  affidavits,  filed  by  defendant's 
counsel,  that  state  facts  which.  If  embodied 
In  a  bill  of  exceptions,  might  furnish  a  basis 
upon  which  a  justice  of  this  court  could  give 
a  certificate  of  probable  cause,  but  error  of 
the  trial  court  cannot  be  made  so  to  appear. 
It  will  be  observed  that  neither  the  trial  Judge 
nor  a  Justice  of  this  court  has  any  power  or 
authority  to  stay  an  execution,  or  to  postpone 
the  execution  of  a  sentence,  but  the  law  de- 
clares that  a  ctrtlflcate  of  probable  cause  for 
an  appeal  will,  when  filed  with  the  notice  of 
appeal,  operate  as  such  a  stay.  This  being  so, 
there  Is  no  altamatlve  but  to  deny  the  ap- 
plication. 


EASTMAN  T.  MONNASTKS. 

(Supreme  Court  of  Oregon.   Feb.  7,  1S08.) 

Malioious  Pkosbohtion  —  WiNT  or  Frobablb 
Cause. 

Hie  acquittal  of  a  defendant  upon  a  trial 
of  ft  criminal  charge  is  not  prima  fade  evi- 
dence of  the  want  at  probable  cause  for  the 
prosecution. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; B.  D.  Shattuck.  Judge. 

Action  by  Gr.  L.  Eastman  against  David 
Monnastes  for  malicious  prosecution.  From  a 


Judgment  for  plaintiff,  deftodant  steals. 

Reversed. 

This  Is  an  action  for  malldouB  prosecution. 
The  complaint  alleges,  In  substance,  that  on 

February  24,  1892,  the  defendant  maUdouflljr 
and  without  probable  cause  Instituted  a  crim- 
inal prosecution  against  the  plaintiff,  1^  fil- 
ing in  the  Justice's  court  tor  South  Portland 
precinct  a  verified  complaint,  In  writing,  char- 
ging him  with  the  crime  of  defadng  a  Itulld- 
\ng  not  his  own,  upon  which  charge  he  was 
arrested,  tried,  and  acquitted.  The  answer, 
after  d^iylng  the  allegations  of  malice  and 
want  of  probable  cause,  avers  that  for  smne 
time  prior  to  February  24,  1892.  the  plalnUfF 
had  been  a  tenant  of  the  defendant,  occupjrlng 
■certain  rooms  In  his  building  as  a  photogr^)h 
gallery,  but  had  been  notified  In  writing  to 
vacate  and  surrender  possession  thereof;  that, 
on  the  day  named,  he  commenced  to  vacate 
said  rooms,  but,  preparatory  thereto,  under- 
took to,  and  did,  willfully  deface,  remove,  and 
destroy  certain  parts  of  the  building,  against 
the  wish  and  protest  of  the  defendant;  that, 
acting  solely  upon  the  advice  of  his  attorney 
and  the  deputy  district  attorney,  the  defend^ 
ant,  without  malice^  instituted  the  criminal 
prosecution  In  question,  in  good  faith  and  up- 
on probable  cause.  The  reply  denies  the  ma- 
terial allegations  of  the  answer,  and  affirma- 
tively aUeges,  in  effect,  that  for  about  three 
years  prior  to  February  24,  1892,  the  plain- 
tiff occupied  as  tenant  a  portion  of  defoid- 
ant's  building,  in  the  city  of  Portland,  as  a 
photograph  gallery,  and,  under  the  terms  ot 
his  lease,  had  a  right  to  erect  and  maintain, 
at  his  own  cost  and  expense,  a  photographic 
printing  bouse  on  or  about  the  building  m- 
premises,  and  to  remove  the  same  at  pleas- 
ure; that,  In  pursuance  of  this  agreement,  he 
did  erect  a  temporary  structure  for  the  purposes 
indicated,  and  was  engaged  in  removing  the 
same  in  a  careful  and  prudent  manner,  with- 
out injury  to  the  defendant's  building,  at  the 
time  of  his  arrest;  and  that  such  removal  Is 
the  act  referred  to  tn  the  answer  and  in  the 
complaint  filed  the  defendant  before  the 
Justice  of  the  peace.  Ttae  verdict  and  Judg- 
ment being  In  favor  of  idalntiff,  defendant 
appeals,  assigning  error  in  the  admlsaiim  of 
testimony,  and  In  overruling  his  motion  for  a 
nonsuit 

C.  M.  Idleman,  for  appellant  W.  L.  Nat- 
ting,  for  ree(>ondent. 

BEAN,  J.  (after  stating  the  fbcts).  From  the 
view  we  have  taken  of  the  ruling  on  the  motion 
for  a  nonsuit  it  is  unnecessary  to  considw  the 
other  questions  In  the  case,  and  we  shall 
therefore  assume,  for  the  purposes  of  this 
opinion,  that  all  the  evidence  admitted  was 
competent  The  motion  for  a  nonsuit  is  based 
upon  the  theory  that  the  idalntiff  failed  to 
prove  that  the  prosecution  was  malicious  or 
without  probable  cause.  Upon  this  point, 
the  bill  of  exceptions,  which  contains  the  af- 
firmative statement  that  "there  was  no  evl- 
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dence  whatever  offered  the  plaintiff,  of  any 
nature  or  description  other  than"  as  therein 
stated,  "concerning  malice  or  want  of  proba- 
bJe  caase,"  recltea  that  plaintiff,  being  called 
as  a  witness  In  his  own  b^kalt,  "testified  con- 
cemtag  the  arrest  ai  set  out  In  the  com' 
plaint,  and  also  went  into  the  detail  of  the 
matters  transacted  In  the  Jnatlce*!  conrt  upon 
which  he  claimed  to  have  been  arrested  opon 
a  warrant  Issued  upon  a  complaint  sworn  to 
hy  the  defendant,  and  also  of  his  discharge"; 
also,  "concerning  the  coBstmctton  of  a  certain 
printing  bouse  which  he  claimed  had  been 
erected  by  himself  npon  the  second  story,  and 
over  and  on  top  of  a  water-closet  of  defend- 
ant's building,  and  that  he  was  occupying  cer- 
tain rooms  in  defendant's  building  as  a  pho- 
tograph gallery,  and  using  the  said  {Hinting 
house  to  print  pbotogmphs  In."  Bvldeoco 
bearing  upon  the  question  of  damages  is  ihm 
set  out,  after  which  it  is  stated  that  the 
plahitlff  gave  in  evidence  a  ct^y  of  the  docket 
entries  of  the  Justice's  conrt  concmili^  the  ar- 
rest, trial,  and  acquittal  of  the  plaintiff,  a 
copy  of  which  Is  set  out  in  the  hlU  of  excep- 
tions, and  also  a  part  of  the  deposition  of  one 
Preseott,  to  the  effect  that  the  printing  house 
referred  to  was  built  by  the  plaintiff  at  hia 
own  cost  and  expense,  over  and  on  top  of  a 
small  brick  building  adjacent  to  the  main 
building,  and  that  the  defendant  notlfled  him 
In  188»  that  It  must  either  be  painted  or  re- 
moved, and  that  defendant  was  abbut  the 
phofa^raph  gallery  frequently,  and  wltuess 
never  heard  him  make  any  claim  to  the  print- 
ing bouse.  This  Is  all  the  evld^we  contained 
In  the  bill  of  exceptions  bearing  upon  the  ques- 
tion of  malice  or  prolmble  cause.  It  tbos 
manifestly  appears  that  there  was  no  evidence 
of  the  want  of  probable  cause  given  on  the 
trial,  unless  the  Judgment  of  acquittal  Is  prima 
fade  evidence  tbereot  and  sufBdient  to  put 
tbe  defendant  on  his  proof.  Tbe  charge  made 
against  the  plaintiff  In  the  Jtutlce^s  conrt  was 
that  of  willfully  defacing  a  building  not  his 
own,  and  as  to  whethCT  defendant  bad  rea- 
sonable grounds  for  making  such  a  charge  the 
bni  of  ^ceptiona  is  entirely  silent.  It  only 
goes  to  the  effect  that  plaintiff,  at  the  time 
of  his  arrest,  was  engaged  In  removing  a 
photograi^c  printing  boose.  bnUt  by  him  on 
top  of  a  small  bnck  balMIng  belonging  to  the 
defendant,  and  which,  under  tbe  terms  of  his 
lease,  he  had  a  right  to  remove;  but  there 
was  no  evldCTce  offered  or  given  that  he  was 
doing  BO  In  a  careful  and  prudent  manner,  or 
that  he  was  not  wantonly  and  willfaUy  de- 
facing and  Injuring  the  defendant's  building. 
The  want  of  probaUe  cause  la  tiie  veiy  gist 
of  Oie  action  for  mfllloioua  proseentkm.  and  It 
Is  elementary  law  that  It  must  be  affinnatlvtiy 
approved  by  tbe  plaintiff.  'Che  fmth  of  othi«r 
material  allegatlona  may  be  infared  from  such 
proof,  but  tbe  want  of  probable  cause  cannot 
be  Inferred  Atom  anything  else,  tt  must  be 
substantially  and  expreasly  proved,  and  can- 
not be  Implied,  The  onna  la  always  on  the 
idalntlff  to  prove  affiniurtlvety,  Iqr  drcum- 


stances  or  otherwise,  that  the  defendant  bad 
no  ground  fi>r  tue  prasecutton.  Newell,  MaL 
Proa.  282.  And  there  is  no  such  proof  in 
this  case,  unless  the  Judgment  of  acquittal  l» 
sufficient  for  that  purpose.  We  are  th«^ore 
brought  to  a  consideration  of  the  effect  to  be 
given  to  such  a  Judgement 

There  la  much  diversity  of  opinion  In  tbe 
books  as  to  whether  the  discharge  ot  an  hc- 
cused  by  a  committing  ma^rlstrate,  or  the  re- 
fusal of  a  grand  Jury  to  Indict,  la  prima  facie 
evidence  of  the  want  of  probable  cause  for 
the  prosecntlott,  many  cases  boMlng  that  it  Is 
(2  Greenl.  Ev.  455;  3  Lawson,  Bights,  Rem. 
&  Prac.  X094;  Secof  v.  Babcock,  2  Johns.  203; 
Bostick  V.  Rutherford,  11  N.  C.  83;  Straus  v. 
Young,  36  Ma.  246;  Smith  v.  Ege,  52  Pa.  St. 
419;  Vlnal  v.  Core,  18  W.  Va.  1;  Bornholdt 
V.  SoulUard,  36  La.  Ann.  103;  Frost  v.  Hol- 
land, 75  Me.  108) ;  while  the  doctrine  Is  stout- 
ly denied  by  other  authorities  of  equal  weight 
and  respectability  (Israel  v.  Brooks,  23  IlL 
675;  Thompson  v.  Rubber  Co.,  56  Conn.  4^, 
16  Atl.  551;  Heldt  v.  Webster,  60  Ter.  207; 
Apgar  V,  Woolston,  43  N.  J.  Law,  57).  But 
It  is  unnecessary  for  us  to  pursue  this  In- 
quiry further,  for  It  Is  obvious  that  there  Is  a 
marked  distinction  between  the  acquittal  of  a 
defendant  after  trial  upon  the  merits  and  tals 
discharge  by  the  examining  magistrate  or  tbe 
refusal  of  a  grand  Jury  to  indict.  In  case  of 
a  trial,  the  defendant  is  entitled  to  an  acquit- 
tal and  discharge  if,  upon  the  whole  evidence, 
both  of  tbe  prosecution  and  defense,  there  re- 
mains a  reasonable  doubt  of  his  guilt,  although 
It  may  apiiear  that  there  was  not  only  prob- 
able cause  for  the  prosecution,  but  a  strong 
probability  of  his  guilt.  But  It  Is  the  duty  of 
a  magistrate  to  hold  the  accused  to  answer, 
and  of  a  grand  Jury  to  Indict  If  there  Is  snf- 
flcient  cause  to  believe  him  jwobably  guilty  of 
the  crime  charged.  They  have  ttie  very  ques- 
tion of  probable  cause  to  try,  and,  If  the  ac- 
cused Is  discharged.  It  Is  because,  in  tbe  opin- 
ion of  the  magistrate  or  grand  Jury,  aa  the 
case  may  be,  there  Is  no  reasonable  ground  for 
believing  him  guilty.  For  this  reason,  many 
courts  have  held  that  fbe  refusal  of  an  exam- 
ining magistrate  to  hold  the  accused  tar  trial 
is  prima  facie  evidence  that  the  charge  waa 
preferred  without  probable  cause.  But  it  Is 
manifest  that  no  such  effect  ought  to  be  given 
to  the  acquittal  of  a  defenduit  after  a  fall 
Investigation  ot  the  case  and  an  examination 
of  all  the  testimony  on  both  tddea.  It  would 
tend  very  much  to  dlscoorage  honest  efforts 
to  enforce  the  criminal  laws  If  evfry  person 
who  Instituted  a  proaecntlon  In  which  the  de- 
fendant was  subsequently  acquitted  should, 
for  that  reason,  be  presumed  to  have  acted 
without  pmbaUe  cause,  and  Uable  la  dam- 
ages tar  maUciouB  presecntlcnL  The  resolt  ot 
a  trial  often  depends  opou  xnaBy  amtlngen- 
cles  which  could  not  have  been  anticipated, 
and  a  prosecution  may  turn  out  to  be  mtlrely 
groundless,  althons^  the  facta  and  circum- 
stances known  to  or  aacertalnaUe  1^  the 
prosecnbw  at  the  time  It  was  Instltnted  wob- 
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ed  to  point  mimbiglr  to  Hhe  defendant's  gunt 
Accordingly,  the  great  wdgM  of  antiioilt}'  and 
reason  Is  tliat  the  acanlttal  of  a  defendant  up- 
on the  trial  of  a  criminal  diarge  la  not  prima 
facie  evidence  of  the  want  of  probable  canse 
for  the  prosecution.  Indeed,  the  doctrine  Is 
said  by  Depue,  J.,  In  Xpgai  r.  Woolston,  43 
N.  J.  Law,  60,  to  be  "nnlTcrsally  conceded, 
though  it  results  from  the  enttre  ftUure  of  the 
case  on  the  part  of  the  prosecution."  Pur- 
cell  T.  Macnamara,  9  East,  361;  Grant  v.  Deuel, 
3  Rob.  (La.)  17;  14  Am.  &  Eng.  Enc.  Law, 
65;  Scott  T.  Simpson,  1  Sandf.  801;  Bittlnjc 
V.  Ten  Eycfe,  82  Ind.  421;  Stone  v.  Crocker, 
24  Pick,  81;  Stewart  v.  Sonnebom,  98  V.  S. 
187;  Brant  v.  Hlgglns,  10  Mo.  728;  Ganea  r. 
Railroad  Co.,  51  Cal.  141.  The  court  below 
was  tbwefwe  in  error  In  denying  the  ncmsnit, 
for  whidi  reason  the  judgment  mart  be  re- 
versed. 


BLWEBT  T.  NORTON  et  al. 
<Supreme  Court  of  Oregon.    Feb,  7,  180S.)  . 
Atfbal— Whsm  Frihaturk— Niw  Boxd. 

1.  After  plaintiff  Sled  aad  serred  a  notice  ot 
appeal,  and  filed  an  nndertakin^  Bigoed  by  a 
person  other  than  plaintiff,  purp(»ting  to  be  his 
agent,  detendant  moved  to  strike  the  under- 
taking because  such  person's  authority  was  not 
shown.  Bdd,  that  iuch  motion  g&ve  the  trial 
court  no  jurisdiction;  uid,  where  it  was  never 
acted  OB,  the  appeal  was  not  premature,  on  the 
ground  uiat  the  trial  court  retained  jurisdicticai, 
under  Hill's  Ann.  Laws,  I  6S7,  suba.  4,  provid- 
iBR  tbat  when  a  party  in  good  faith  gives  due 
notice  of  appeal,  and  thereafter  omits,  Hiroiigh 
mistake,  to  do  any  other  necessary  act,  the 
court  or  the  appellate  court  may  permit  per- 
fonnance  of  such  act. 

2.  Where  a  challenge  to  the  suffldency  of  an 
und^aking  on  appeal  is  sustained  br  the  su- 
preme court,  it  will  allow  appellant  to  file  a 
new  one,  without  any  cross  motion  for  leave  to 
do  so;  and  hence  a  motion  for  leave  will  not  be 
denied  because  it  was  filed  after  a  SMitloB  to 
dismiss  fw  inauffldent  undertaking. 

Appeal  from  circuit  court,  Mtf tnomata  comi- 
ty; iMyaX  B.  Steams,  Jndge. 

Action  by  Charles  P.  ElweVt  against  Sanh 
Norton  and  others.  From  a  judgment  for  de- 
f endtnta,  plaintiff  aptiealed.  Defendants  mora 
to  dismiss  ttae  appeal    Modon  dented. 

M.  L.  Pipes,  for  the  motion.  Dell  Stuart, 
exposed. 

PBB  OtTRtAkf.  This  iB  a  motion  to  dls- 
mim  an  appeal.  The  material  fiicts  are:  That 
on  July  10, 1897,  the  court  below  dtssolved  an 
Injnnctton  theretofore  lamed  la  the  cause,  and 
dismissed  the  stdt.  X>Vom  this  decree  plain- 
tiff attempted  to  appeal,  and,  after  serving 
wad  filing  tils  notice  thereof,  filed  an  under- 
taking therefor,  to  which  his  name  Is  append- 
ed as  prtaiclpal,  bnt  purported  to  have  been 
slgiied  "by  J.  B.  BIwert,  Agent,"  with  0.  A. 
AUSky  and  T.  B.  Llebe  as  auretleft.  Counsel 
for  defendants  excepted  to  ibe  auflOoIency  of 
the  mretles,  and  also  moved  to  Mrllte  the 
nndertakinjir  fimn  the  flies,  for  the  reason  that 
It  IB  Insuffldeat  to  stay  proceedings;  that  It 
does  not  undertake  that  the  appelant  will 


pay  the  value  of  the  use  and  occupation  of 
the  proper^  described  In  the  decree.  If  the 
same  be  afBrmed;  and  that  It  does  not  ap- 
pear that  J.  B.  Elwert  had  authority  from 
appellant  to  subscribe  his  name  to  the  under- 
taking, but  no  action  was  ever  taken  by  the 
court  upon  this  motlcm.  That  on  August  2, 
18OT,  by  stipulation  of  the  parties,  the  sure- 
ties appeared  before  the  clerk  of  the  circuit 
court,  and  Allsky  was  examined  on  oath  con- 
cerning bis  qualifications  as  such  surety,  and 
his  testimony  was  thereupon  reduced  to  writ- 
ing, and  Bul>scribed  by  bim.  That,  on  the 
next  day,  plalntlCTs  counsel  left  with  the  per- 
son In  charge  of  the  office  of  counsel  for  de- 
fendants a  notice  to  the  effect  that  on  August 
»,  1897,  at  the  hour  of  10  o'clock  In  the 
forenoon,  said  sureties  would  appear  at  the 
office  of  said  clerk  for  the  purpose  of  Justify- 
ing to  their  stifflclency;  but  the  proof  of  serv- 
ice does  not  show  that  defendants*  counsel 
was  absent  from  bis  office  at  the  time  the 
notice  In  question  was  left  for  bIm.  That, 
the  defendants  failing  to  appear  in  person  or 
by  counsel  at  the  time  and  place  so  appoint- 
ed, Llebe,  being  duly  sworn,  testified  concern- 
ing his  qualification  as  such  surety,  and  his 
examhiatlon,  being  reduced  to  writing,  was 
subscribed  by  him.  The  clerk  found  that  said 
sureties  were  sufficient,  annexed  their  exam- 
inations to  the  undertaking,  Indorsed  his  al- 
lowance thereon,  and  filed  the  same  In  his 
office.  Thereafter  plaintiff  filed  the  tran- 
script of  the  cause;  and,  before  the  motion 
In  questloin  came  on  to  be  heard,  bis  counsel 
tendered  a  new  undertaking  for  the  appeal, 
executed  by  the  same  persons,  and  In  the 
same  manner,  as  the  original,  which  he  moves 
may  be  substituted  therefor. 

Counsel  for  defendants  Indst  that  the  mo- 
tion, in  the  court  below,  to  strike  from  the 
files  the  undertaking  on  appeal,  for  defects 
therein,  and  because  the  same  Is  not  signed 
by  the  principal,  but  by  a  person  purpoillng 
to  be  bis  agent,  whose  authority  was  chal- 
lenged, gave  such  court  Jurisdiction  of  the  sub- 
ject-matter, and  that,  the  motlcm  never  hav- 
ing been  acted  upon,  the  court  still  retains 
Jurisdiction  of  the  cause,  and  hence  the  ap- 
peal was  prematurely  taken,  in  view  of  which 
It  should  be  dismissed.  The  authority  relied 
upon  to  support  thte  contentlw  (s  subdivision 
4,  f  537,  Hill's  Ann.  Laws  Or.,  which,  as  far 
as  applicable,  Is  as  foUlows:  "When  a  party 
in  good  telth  gives  due  notice  of  an  appeal 
from  a  Judgment  or  decree,  and  thereafter 
omits,  through  mistake,  to  do  any  other  act, 
including  the  filing  of  an  undertaking  or  oth- 
er act  as  provided  In  this  section,  necessary 
to  perfect  the  appeal,  or  to  stay  proceedings, 
the  court  below  or  Judge  thereirf.  or  the  ap- 
pellate court,  may  permit  an  amendment,  or 
performance  of  such  act,  on  such  tenns  as 
may  be  just  The  argumwt  on  this  point 
proceeds  np(m  the  theory  that,  If  the  under- 
takhig  on  appeal  be  challenged  In  the  court 
below,  such  court  may  allow  the  proper 
amendment,  but,  If  attacked  after  the  appel- 
late court  has  acquired  Jurlsdlctioii,  ttae  lat- 
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,  ter  court  only  can  allow  &  new  undertaking, 
to  be  filed.  The  authority  of  the  trial  court 
or  Judge  to  allow  an  act  to  be  done  that 
should  have  been  performed,  but  was  omitted 
through  mistake,  Is  evidently  based  upon  a 
voluntary  confession  of  the  error  by  the  party 
committing  it,  who  alone  can  Invoice  the  re- 
lief which  the  statute  affords;  and,  such  be- 
ing the  case,  the  adverse  party  cannot  chal- 
lenge, In  the  lower  court,  any  act  necessary 
to  confer  Jurisdiction  upon  this  court;  for. 
If  the  rule  were  otherwise,  then  It  would  nec- 
essarily follow  that  the  circuit  court  possesses 
the  power  of  determining  when  the  appel- 
late court  shall  obtain  Jurisdiction  of  an  ap- 
peal, to  admit  which  would  be  tantamount  to 
an  abdication  of  Jurisdiction  on  the  part  of 
this  court.  If  plaintiff,  in  attempting  to  per- 
fect his  appeal,  failed  to  pursue  the  provisions 
of  the  statute  confeiTlng  the  right,  the  de- 
fendants have  their  reanedy  In  this  court  by 
a  motion  to  dismiss;  but  as  we  view  subdi- 
vision 4  of  section  537,  supra,  they  have  no 
right  whatever  to  challenge,  in  the  lower 
court,  any  step  taken  by  plaintiff  to  perfect 
the  appeal,  and,  such  court  having  acquired 
no  Jurisdiction  by  the  motion,  no  error  can 
be  predicated  ui>on  Its  neglect  to  determine 
the  same. 

Counsel  for  plaintiff,  at  the  argument  of 
thia  motion,  tendered  a  new  undertaking  on 
appeal,  and  moved  for  leave  to  file  the  same 
as  a  substitute  for  tbe  original;  but  It  Is  in- 
sisted that  this  cross  motion  comes  too  late, 
because  counsel  for  defendants  had  no  notice 
thereof  until  their  motion  to  dismiss  came  on 
to  be  heard.  It  has  been  held  that  a  motion 
for  leave  to  file  a  new  undertaking  must  be 
filed  before  the  motlui  to  dismiss  is  brought 
on  for  hearing  (Cross  v.  Chichester,  4  Or.  114; 
Alberson  t.  Mabaffey.  6  Or.  412;  State  v. 
UcKinmore,  8  Or.  207);  and,  the  cross  motion 
In  the  case  at  bar  not  having  been  so  filed, 
it  Is  contended  that  It  should  be  oTemiled; 
that  appellant  cannot  be  heard  to  Insist  that 
bis  original  undertaliiiig  waa  executed  as  pre- 
scribed by  statute,  and  at  the  same  time  of- 
fer to  file  a  new  one  if  It  should  be  found 
deficient  In  any  particular;  and  that  his  right 
to  Invoke  the  exercise  of  the  discretionary 
power  of  the  court  to  permit  him  to  perform 
an  act  that  he  may  have  omitted  through 
mistake  must  be  predicated  upon  his  confes- 
sion that  an  error  was  ecanmltted.  The  ap- 
proval of  the  rule  contended  for  would,  in 
our  opinion,  be  subrerslTe  of,  Instead  of  fur- 
thering, the  ends  of  Jnstice.  Suppose  an  ap- 
pellant, believing  be  has  strictly  complied 
with  all  the  ^visions  of  the  statute.  In  per- 
fecting his  appeal,  after  glvii^  dne  notice 
thereof,  attempts  in  this  court  to  maintain  the 
principle  for  which  he  insists,  and  it  should 
be  detomiiued  that  he  had  not  complied  with 
an  tbe  statutory  requirements,  what  Talid 
reason  can  be  assigned  for  punishing  him 
for  his  belief?  Appeals  at  oommon  law  were 
unknown,  and  the  right  Is  derlred  from  tbe 
statute,  in  view  of  which  the  subdivision  un- 


der consideration  should  be  treated  as  reme- 
dial, and  receive  a  liberal  construction.  It 
has  been  tbe  practice  in  this  court  for  sev- 
eral years,  when  a  challenge  to  the  sufficiency 
of  an  undertaking  has  been  sustained,  to  al- 
low the  appellant  to  file  a  new  one  without 
any  cross  motion  therefor;  and,  tbe  Justice 
of  this  procedure  being  so  apparent,  we  take 
occasion  to  say  that  the  rule  announced  In 
the  decisions  hereinbefore  cited  no  Icaiger  pre- 
vails. The  motion  to  dismiss  the  appeal  Is 
therefore  denied,  and  leave  granted  to  file  the 
new  or  a  substituted  undertaking.  If  the  one 
so  tendered  should  be  found  insufficient 


HANDLKY  t.  JACKSON  et  at 
<Snpreme  Oonrt  of  Oregon.    Feb.  7.  1888.) 

JUDOHEKT — RK8  JUDICATA. 

Id  an  action  against  T.  &  C.  oa  a  joint 
and  several  note,  T.  only  was  served  and  ap- 
peared. H*id,  that  a  judgment  tar  plaintiff  was 
not  res  J^icata  as  against  C  in  an  action  in 
which  he  claimed  the  obligation  bad  been  dis- 
charged T. 

On  motion  for  rehearing.  Denied. 
For  former  opinion,  see  60  Pac.  915i. 

WOLVERTON,  J.  Since  filing  the  opinion 
In  this  case  the  defendants  filed  a  motion  for 
rehearing  based  (qwn  a  question  allnded  to  in 
the  argument  of  counsel,  but  not  discussed  in 
the  briefs,  aud  It  Is  now  insisted  that  It  Is  vital, 
and  ought  to  be  settled.  It  is  claimed  that  the 
Judgment  in  the  case  of  Jscksm  against  T.  B. 
and  Charles  Haodley  is  res  adjudk»ta.  and 
binding  upon  Charles  Handley,  even  though 
he  did  not  appear  In  the  action,  because  the 
payments  which  it  Is  alleged  discharged  tbe  ob- 
ligation were  made  by  T.  B.  Handley;  that 
Is  to  say,  that  Charies  Handley,  by  claiming 
the  b^flt  of  such  contractual  relations  be- 
tween T.  B.  Handley  and  Jackson,  thereby 
puts  himself  hi  privity  of  contract  with  T.  B. 
Handley,  and  that  the  Judgment,  being  cos- 
dnrive  upon  T.  B.  Handley,  operates  with 
like  effect  against  Charles.  It  will  be  remem- 
bered that  the  action  against  T.  B.  and  Charles 
Handley  was  upon  a  Joint  and  several  promis- 
sory note,  and  was  a  case  In  which  a  several 
Judgment  could  have  been  entered.  If  both  had 
been  served,  T.  B.  might  have.  If  he  so  deshred. 
permitted  Judgment  to  have  gone  against  talm 
by  default,  and.  If  so,  it  could  not  have  beoi 
dataned  tiiat  the  default  Judgment  was  res  ad- 
Judlcata  as  to  Charles.  Now,  would  Oie  case 
have  been  different  If  T.  B.  had  been  first  serv- 
ed, and  trial  had  upon  the  very  ground  which 
Charles  Handley  now  Insists  discharged  the 
obligation,  and  Charles  had  subsequently  been 
brought  In,  and  sought  to  redst  payment  by  an 
Interposition  of  the  same  defenae?  We  think 
it  can  hardly  be  so  claimed.  In  Bikenberry  r. 
Edwards,  71  Iowa,  82,  ^  N.  W.  188,  a  case  of 
some  analogy,  several  parties  woe  sued,  and. 
having  severed  at  the  trial,  one  of  them  pre- 
vailed, Snbsequoitly,  In  a  trial  against  anoth- 


Digitized  by  Google 


CaU 


UBMOBANDUM  DECISIONS. 


1099 


er.  It  was  sought  to  condude  the  plaintiff  by 
the  former  Judgment.  But  the  court,  speaking 
through  Kothrock,  J.,  said:  "It  would  be  a 
novelty  in  the  law  of  former  adjudication  If  a 
defendant  tn  an  action  can  procure  a  separate 
trial  as  to  the  Issues  between  him  and  the 
.  plaintiff,  and  tben  claim  that  the  trial  between 
the  plaintiff  and  another  defendant  was  an  ad- 
judication as  to  him."  As  bearing  somewhat 
on  the  question,  see,  also,  Smith  t.  Ballantyne, 
10  raige,  loa ;  Coleman  v.  Hunt.  77  Wis.  263, 
45  N.  W.  1085.  It  Is  a  fundamental  principle 
that  a  judgment  can  only  conclude  parties  and 
their  privies.  In  so  far  as  It  respects  the  Judg- 
ment in  the  case  of  Jackson  against  the  Hand- 
lers, It  stands  as  though  Charles  had  never  been 
made  a  party  or  appeared  In  the  action.  And 
the  pretended  judgment  actually  entered  against 
T.  B.  Handley,  under  the  drcumstanees  of  the 
case,  could  have  no  more  binding  force  and  ef- 
fect upon  Charles  than  If  one  had  been  entered 
without  "ifliting  him  a  party  in  the  first  In* 
stance,  as  each  was  entitled  to  his  day  In 
court,  and  to  contest  Jackson's  right  of  recov- 
ery. No  privity  of  contract  can  exist  between 
co-defendants  thus  situated.   Motion  denied. 


HBHORAITDTTH  DECISIONS. 


In  re  DE  LAVEAGA'S  ESTATE.  (S.  F. 
734.)  (Supreme  Court  of  California.  Jan.  21, 
ISOS.)  Department  1.  Appeal  from  Huperlor 
rourt.  city  and  county  of  San  Francisco;  James 
V.  <.*offey.  Judge.  In  the  matter  of  the  estate 
of  Jnxe  Vincente  de  liSveagar  deceased,  the  ex- 
oontofB  were  directed  to  pay  a  certain  legacy, 
and  they  appeal.  Reversed.  Daniel  Rogers, 
for  apiM>llant,  T.  J.  Lyons,  for  appellant  Ce- 
brian.  J.  J.  Dwyer,  tor  respondent  De  La- 
venga. 

PER  CURIAM.  This  is  nn  appeal  by  the 
exei'iitors  from  the  order  directing  them  to  pay  a 
legacy  of  ?20.000,  which  has  been  considered 
upon  an  appeal  from  the  same  rader  by  the 
heirs  at  law  Id  case  No.  726,  51  Pae.  1074.  For 
the  reasons  given  in  the  oi^Dion  in  that  case, 
the  order  Is  reversed. 


HIBERXIA  SAVINGS  &  LOAN  SOC.  t. 
McILWAIN.  (S.  F.  1240>  (Supreme  Court 
of  California.  Jan.  3,  ISOS.)  In  bank.  Ap- 
peal from  superior  court,  city  and  county  of  San 
Francisco.  Appeal  of  Agnes  McItwaiOt  ad- 
ministratnx  of  the  estate  of  John  McUwaio, 
deeeawd,  from  an  order  of  the  superior  court 
directing  the  delivery  of  the  possession  of  real 

Eroperty  to  plaintiff,  the  Hibemia  Savings  & 
,ortn  Society.  Order  directing  the  judge  of 
said  court  to  fix  the  amount  of  appellant's  un- 
dertaking to  stay  execution,  and,  faiiinK  to  do 
80.  to  show  cause,  etc.  Wm.  HofC  Cook,  for 
appellant.    Reinstein  &  Eisner,  for  respODdent. 

PER  CURIAM.  In  the  matter  of  the  appeal 
of  Agnes  Mrllwain,  from  an  order  directing  the 
delivery  of  the  poiwofision  of  real  property,  made 
and  Riven  after  final  juilfrmcnt,  for  pond  cause 
shown.  It  is  hereby  ordereii  that  the  Honorable 
GeorRe  H.  Bahm,  judge  of  the  superior  court 
before  whom  and  whoxe  court  it  is  represented 
that  the  prnceedings  were  had,  fix  the  sum  of 
the  uuderlnkinR  to  be  given  by  appellant  to  stay 
the  exenition  of  the  order  nppeale<!  from,  as 
contemplated  by  section  045  of  the  Code,  of 
Civil  Procedure,  or.failing  herein,  that  he  show 


cause  before  this  court  in  hank,  upon  Wednes- 
day, the  22d  of  December,  18!>7,  at  2  o'clock 
p.  m.  of  said  day,  at  its  court  room  in  the  dty 
and  county  of  San  PranciBco,  why  he  has  not 
complied  with  the  order  of  this  court,  and  that 
meanwhile,  and  until  farther  order  of  this  court 
all  proceedings  of  the  superior  court  under  and 
by  virtue  of  its  order  and  writ  of  assistance  be 
stayed.  And  it  is  further  directed  that  a  copy 
of  this  order  be  served  forthwith  upon  the  said 
Hon.  George  H.  Bahrs,  judge,  as  aforesaid,  and 
ui)on  Gustave  Harshall.  in  whose  favor  said 
writ  of  asdstance  was  ordned  Issued. 


LEWIN  V.  ALLISOX  et  al.  (L.  A.  ar.O.) 
(Supreme  Court  of  OaUfonda.  t>«;.  17,  1897.) 
Department  2.  Appeal  from  superior  court, 
San  Luis  Obispo  county;  V.  A.  (jrrewg,  Juii^e. 
Action  by  M.  Lewin,  as  administrator,  apaiiist 
Jane  Allison  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  AfBrmed.  E. 
P.  Cole,  Graves  &  Graves,  and  F.  A,  Dorn.  for 
appellanL  Myrick  &  Deering,  Wm.  Shipsey, 
and  J.  C.  &  G.  A.  Webster,  for  respondents. 

PER  CURIAM.  T^ie  legal  controversy  in 
tiiis  case  is  precisely  the  same  as  that  in  G<dd- 
tree  v.  Allison  (L.  A.  340.  this  day  decided!  51 
Pac,  561.  The  cases  were  argued  togelhiT,  and 
the  understanding  is  that  the  same  judgment 
will  be  entered.  For  the  reasons  stated  in  de- 
dding  that  case,  the  Judgment  herdn  la  affirmed. 

LTFORD  V.  DUI.TP  et  al.  (S.  F.  445.) 
(Supreme  Court  of  California.  Dec.  2I>,  1897.) 
Department  1.  Appeal  from  superior  court, 
Marin  county.  Action  by  one  Lyford,  admin- 
istrator, against  one  Dulip  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal.  Af- 
firmed. W.  C.  Burnett  and  T*  O.  Burnett,  for 
appellants.    Sawyer  &  Burnett,  for  respondent. 

PER  CURIAM.  Tde  qoestiona  raised  upon 
this  appeal  were  presented  In  the  case  of  Vaten- 
Uue  V.  Sioss,  lOS  Cal.  215.  37  Pac  326.  410. 
and  were  there  determined  adversely  to  the  con- 
tention of  the  appellants.  Upon  the  authority 
of  that  case,  the  judRment  and  order  denying  a 
new  trial  are  atBrmed. 


In  re  PRATT'S  ESTATE.  (Sac.  217.)  (Su- 
preme Court  of  California.  Dec.  2,  1K>7.) 
Commissioners'  decision.  Department  2.  Ap- 
peal from  superior  court,  Bntte  couuty;  John 
C.  Gray,  Judpe.  Appeal  from  an  order  sus- 
tainiuR  the  nintiou  of  Lizzie  E.  Pratt  to  modify 
an  order  settling  the  serond  annual  account  of 
A.  H.  Crew  and  F.  C.  Lusk.  trufrtees  under  the 
last  will  of  O.  C.  Pratt  deceased.  AfBrmed. 
Chaa.  F.  Hanlon,  for  appellant.  J.  O.  Camp- 
hell,  for  guardLin.  F.  G.  Lusk,  for  trustees. 
McKinstry  &  McKInstry,  for  respondent. 

SEARI^,  C.  This  is  an  appeal  from  an  or- 
der of  the  superior  court  in  and  for  the  county 
of  Butte  modifyiuR  an  order  settliog  the  sec- 
ond annual  account  of  A.  H.  Crew  and  F.  C. 
Lusk,  trustees  under  the  last  will  of  O.  C. 
Pratt,  deceased.  The  general  facts  are  stated 
in  Crew  v.  Pratt  (Sac.  205,  this  day  decided* 
51  Pac.  44,  and  need  not  be  repeated  here.  On 
the  26th  day  of  March.  1895,  the  court  entered 
an  order  settling  the  account  of  the  trustees  for 
the  year  1894,  which  order,  among  other  things, 
provided  that  f4,000,  which  had  been  paid  to 
Lizzie  B.  Pratt  on  account  of  her  annuity  un- 
der the  last  will  of  O.  C.  Pratt,  should  be  ap- 
plied as  follows:  f.t,7r)0  thereof  for  the  six 
months  eommenciuR  January  1,  1894,  and  the 
balance  on  account  of  the  second  semiannual 
installment  of  her  annuity  for  the  half  year 
commencing  July  1,  1S94.  Lizzie  B.  Pratt 
cnme  into  court  on  or  about  April  28,  1895.  and 
filed  and  served  a  sworn  notice  and  sworn  slate- 
ment  on  a  motion  to  amend  the  order  of  the 
court,  so  far  as  it  purported  to  tlx  the  periods 
to  which  the  payments  should  apply*  so  that  the 
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order  would  read.  "Said  loiiu,  agcregatlnK 
$4,000,  are  hereby  allowed  on  aeconot  of  said 
annuity."  Tbe  atatement  averred  the  original 
order  to  be  erroneoas,  as  it,  in  effect,  prorided 
that  the  annuity  shoald  run  from  January, 
1884,  instead  of  frDta  the  date  of  the  death  of 
the  testator,  O.  C.  Pratt,  and  as  being  contrary 
to  the  declaion  of  the  court  In  Crew  r.  Pratt 
<8ac.  2S5,  this  day  decided).  In  which  it  was 
held  that  the  annuity  ran  from  the  death  of 
O.  0.  Tratt,  to  wit,  from  the  24th  day  of  Octo- 
ber, 1891."  The  knowledge  of  the  ezistence 
of  this  judgment  la  given  in  the  statement  as 
a  reason  why  she  did  not  appear  at  the  settle- 
ment of  the  account,  etc.  The  motion  is  based 
upon  the  petition,  and  upon  the  files,  papers, 
and  proceedings  in  the  cause,  and  in  the  caae 
of  Crew  Pratt  (Sac.  265).  A  motion  was 
made  to  dismiss  the  motion,  which  was  prop- 
erly denied,  as  the  papers  and  proceedings  in 
Crew  V.Pratt, upon  which  it  was  based,  showed 
the  original  order  to  be  erroneous,  and  the 

Sroposed  order  proper.  Tbe  testimony  at  the 
earing  did  not  change  the  aspect  of  the  case, 
and  the  court  amended  the  order.  The  case  of 
Crew  T.  Pratt  (Sac.  26ft)  was  toonght  to  deter- 
mine  the  date  from  which  the  annuity  of  Llnle 
B.  Pratt  ran;  and  it  was  held  it  commenced 
at  the  date  of  the  death  of  O.  C.  Pratt,  vie. 
October  24,  1891.  In  the  opinion  in  that  case, 
this  day  filed,  every  question  of  any  importance 
dlBcnsiied  on  this  appeal  is  noticed,  and  the 
Judgment  in  that  case  is  affirmed.  For  the  rea- 
sons there  given,  we  recommend  that  the  order 
appealed  from  here  be  affirmed.  We  concur: 
BELOHBR,C.;  BRItT,  C. 

PER  CUKIAM.  For  the  reasons  glvra  In 
the  foregoing  opinion,  the  ordw  appealed  from 
la  afllrmed. 


SHEEHT  T.  KERNS  et  aL  (B.  F.  643.) 
{Rupremp  Coart  of  California.  Deo.  29,  1887.) 
Department  1.  Appeal  from  superior  court, 
Santa  Ons  county.  Action  by  Patrick  Sh'-ehy 
nfrninst  Mary  Kerns  snd  others.  Judgment  for 
defendants,  and  plaintiff  apT)eals.  Affirmed. 
Geo.  P.  Bnriip.  for  appellant.  Chas.  B.  Young- 
er, for  respondents. 

PER  CURIAM.  This  appeal  is  from  the 
same  court,  and  presf^nts  quentlons  in  all  re- 
spects the  same  as  In  the  case  of  Tynan  v. 
Kerns  (S.  P.  042  this  day  decided)  51  Pac.  693. 
TTpon  the  flnthority  of  the  decision  in  that  case, 
the  jndgmeot  In  the  above-entitled  case  is  af- 
ttnned. 


Kx  parte  THOMAS.  (Cr.  372.>  (Supreme 
Court  of  California.  Dec.  31.  1J«>7.)  In  bank. 
Appeal  from  superior  court,  J/os  Angeles  county. 
Proceeding,  upon  prpsentment  of  the  erand 
jury,  for  the  commitment  of  Manuel  Thomas, 
a  minor,  to  the  Whittk>r  School.  From  an  or- 
der of  commitment,  Mary  Thomas  appeals,  and 
petitions  for  a  writ  of  habeas  corpus,  (jmnted. 
J.  P.  McSwain,  for  petitioner. 

BEATTT,  C.  J.  This  case  is  in  all  easential 
mrtlculara  Identical  with  the  case  of  Ex  parte 
Becknell  (juat  decided)  51  Pac.  692.  On  the 
authority  of  that  ease,  it  is  orders  that  Man- 
uel Thomas  l>e  dischan'-ecl  from  the  custody  of 
the  Buperintendent  of  the  Whitlier  School,  and 
restored  to  the  custody  of  his  mother,  the  peti- 
tioner. We  concur:  VAN  FLKET,  J.;  TEM- 
PLE, J.;  McPARlJOiU,  J.;  HEN'SUAW,  J. 

Ex  parte  WRIGHT.  (Cr.  376.)  (Sopreme 
Court  of  Caiifornin.  D»h'.  21,  lS»7.t  Mary 
E.  Wright  was  convicted  of  a  misdemeanor, 
and  applips  for  a  writ  of  hiibpns  corima.  De- 
nied.   Brooks  &  Trask,  for  petitioner. 

BEATTY,  C.  J.  This  is  a  similar  applica- 
tion to  the  ai>ove  (Ex  parte  Wright.  51  Pac. 
C39),  and  basod  upon  the  same  ground.  For 
the  rensons  above  given,  the  writ  is  denied. 


BARNBTT  et  aL  v.  BOWLES  (two  cases). 
(Supreme  Court  of  Kansas.  Dee.  11,  1897i) 
Error  from  district  court,  Shawnee  eoanty;  Z. 
T.  Hasen,  Judge.  Acttons  by  Harry  L.  Bowlea 
against  Joseph  Bamett  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Dis- 
missed. P.  G.  Hentig,  for  plaintiffs  in  error. 
Keeler,  Wrich  &  Hite,  for  defmdant  in  error. 

PER  CURIAM.  Both  of  these  petitions  In 
error  must  be  dismissed,  for  want  of  partiea. 
The  principal  judgment  under  which  the  real 
estate  was  sold  was  ajrainst  James  H.  Dennis. 
He  is  directly  interested  in  the  application  of 
the  proceeds  of  the  sale  to  the  payment  of  his 
debt,  but  be  has  not  been  made  a  party  in  this 
court.  He  la  also  jointly  liable  with  Joseph 
Bamett  for  flie  small  Judgment  of  f390,  and 
that  cannot  be  revnaed  witliout  his  presence. 
He  is  8  necessary  party,  not  only  in  case  Xo. 
10,313,  brought  to  reverse  the  judgment,  but 
also  in  No.  10,463,  to  set  aside  the  order  cod- 
flrmlng  the  sales  made  nnder  that  jndgment. 
Both  cuea  are  diamfssed. 


CHICAGO,  R.  T.  ft  P.  RY.  CO.  v.  STTTRM. 
SAME  V.  OAMPBEI^L.  (Supreme  Court  of 
Kansas.  Dec.  11,  1897.)  Error  from  conrt  of 
appeals.  Northern  departtpent.  Central  diTision., 
Actions  by  E.  H.  Sturm  and  David  Campbrflt 
against  the  ChiceKO,  Rock  Inland  &  Pacific  Rfiil< 
way  Company,  jadgmenta  for  ndainrilfs  were 
affirmed  in  the  court  of  appmls  (4fl  Pac.  337), 
and  defendant  brlnf^  error.  Affirmed.  3tL 
A.  Low,  W.  F.  Evans,  and  .T.  B.  Dolman,  for 
plaintiff  in  error.  Thomas  Dever  and  v.  D. 
Ballen,  tor  defendant  in  error. 

PER  CT'RIAM.  The  facts  In  these  cases 
clearly  bring  them  within  the  ruling  in  Railway 
Co.  V.  Sharitt,  43  Kan.  375,  23  Pac.  4.30:  and 
For  the  reasons  stated  by  Mr.  Justice  Valentine 
In  that  cane  the  judgment  in  these  cases  will 
be  affirmed. 


CITIZENS'  BANK  OF  LACTONE  v.  WAL- 
L.\f'E.  (St^reme  Court  of  Kansas.  Jan.  8, 
189S.)  Error  from  district  conrt  lAnn  connty; 
J.  8.  West,  Judge.  Action  between  the  Cit- 
Isens*  Bank  of  tAcygne  and  Julia  Wallace,  ad- 
miniatratriz,  etc.  From  a  judgment  in  favor 
of  the  lattw.  the  former  brings  error.  Af- 
firmed. James  D.  Snoddy  and  R.  W.  Bine,  for 
plaintiff  in  error.  John  0.  Cann<m,  tor  def^d- 
ant  in  error. 

PER  CURIAM.  An  eraminatlon  of  the  rec- 
ord shows  that  there  is  snfllcient  testimony  to 
sustain  the  verdict  and  judgment,  and  this  Is 
the  main  question  presented  for  review.  Er- 
rors are  assigned  to  rulings  made  upon  objec- 
tiona  to  the  ndniission  of  t4>stimony.  In  some 
cases  the  objections  are  not  as  specific  aa  they 
sfaoald  be,  and  in  none  of  tlie  rulings  do  we  find 
Bubstantial  emr.  The  Judgment  of  Hie  diatiiet 
court  will  be  affirmed. 


DATIS  T.  LOESE  et  al.  (Supreme  Conrt  of 
Kansas.    Dec.  11,  1807.)  Error  from  conrt  of 

common  plens,  Wyandotte  county-  Thomas  P. 
Anderson^  Judge.  Action  bj  Jessie  Duvis 
agfliiist  C?onrad  Loese  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error.  Af- 
firmed. Mason  &  Mason,  for  plaintiff  in  error. 
3iicGrew,  Wutson  &  Watson,  for  defendants  in 
error. 

PER  CiyRIAM.  This  was  an  action  to  re- 
cover a  tract  of  real  estate.  In  which  statutes  of 
limitations  were  relied  on  by  tbe  defendants. 

The  general  verdict  was  in  favor  of  the  defend- 
antN,  and,  in  answer  to  special  questions,  some 
of  the  farts  were  found  by  the  jury.  The  plain- 
tiff brings  the  case  here  upon  the  findings,  and 
asl(fl  for  a  reversal;  but  it  does  not  appi-ar  that 
all  the  material  facts  have  heiu  found,  and  none 
the  testimony  is  preaerred  to  supplement  or 
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explain  tbem.  Standing  alone,  aome  of  the 
findines  appear  to  be  amWanous,  eBpecially  In 
regard  to  the  qaeAtion  of  adverse  posacBsion. 
Upon  HDch  a  record,  wc  do  not  think  the  rights 
of  the  parties  can  he  fairly  adjudged;  and,  at 
any  rate,  we  see  nothlnfr  in  it  that  wo\ild  war- 
rant us  in  overthrowing  the  general  verdict,  and 
the  jndgment  entered  thereon.  Judgment  af- 
firmed. 


GIBBIN8  T.  ADAMBON,  CoBiitr  TreuniTtr, 
et  aU 

(Snpreme  Conrt  of  Kansas.    Dec.  11. 1807.) 
TaxATioK— Ckbdits  TaxiBi.!  to  Whom. 

Bnor  twtu  ooort  of  appeals,  Nortiien  4t- 
partment.  Bfiatern  division. 

Actim  by  Johja  Gibblna  axaiast  V.  V.  Adam- 
son,  treasojer.  and  R.  Bl  Francis,  sheriff,  of 
Jackson  county,  to  enjoin  the  collection  of 
taxes  on  certain  personal  property.  There  were 
findinftB  and  judgment  for  defendants,  which 
were  taken  on  error  to  the  court  of  appeals, 
where  the  judgment  below  was  affirmed  (48 
Pac  871);  and  from  that  Judgment  idalntiff 
apUn  brings  error.  Affirmed. 

Hayden  &  Hayden.  for  ^alntlff  bi  ccror. 
Robinaon,  Barrel  &  Graham,  for  defendants  in 
error. 

PBR  CURIAM.  We  are  entirely  satisfied 
with  the  opinion  of  the  court  of  appeals  on  the 
questions  therein  discussed.  The  note  waa 
pn^terly  taxable  at  the  residence  of  the  plain- 
tiff, and  he  was  the  person  pm^iwly  chargeable 
with  taxes  on  it  On  the  general  subject  of 
the  situs  of  credits  for  the  purpoees  of  taxation, 
see  KinCTiao  Co.  v.  I^nard,  67  Kan.  681,  46 
Pac.  9m).  1^  other  questions  argued  in  the 
brief  for  the  plaintiff  in  error  fall  within  the 
rules  derlared  in  Association  t.  Hill,  51  Kan. 
636,  8&  Pac  300.  The  judgment  is  afflnned. 


KANSAS  STATE  BOARD  OF  HEALTH  et 
al.  V.  STATE  ex  rel.  COUNTY  AWOBNEY. 
(Snpreme  Court  of  Kansas.  Dec.  11,  188^ 
Ermr  from  district  conrt,  Shawnee  connty;  Z. 
T.  Hazen,  Judge.  Action  by  the  state,  on  the 
relation  of  the  county  attorney,  against  the 
Kansas  state  board  of  health  and  others.  Judg- 
ment for  plaintiff.  Dofendanta  bring  error. 
Dismissed.  L.  G.  Boyle.  Atty.  Gen.,  and 
Dawes.  Harknesa  &  Wulfekuhler,  for  plaintiffs 
in  error.  A.  P.  Jetmore  and  Waters  &  Waters, 
for  defendant  in  error. 

PTCR  CURIAM.  On  December  31,  1894,  th« 
state,  on  the  relation  of  the  county  attorney, 
recovered  a  jodgmcnt  against  the  Kansas  state 
board  of  health,  and  the  state  officers  who  then 
constituted  the  executive  council,  permanently 
enJoinlQR  them  from  using  or  paying  out  what 
was  designated  as  the  "Cholera  Fnnd."  Tliis 
proceeding  was  brought  to  obtain  a  reversal  of 
that  judgment,  and  we  are  asked  to  determine 
the  rights  and  duties  of  the  parties  with  re- 
spect to  that  fund.  It  appears,  however,  that 
the  fund  is  no  longer  extant  It  was  appro- 
priated by  the  leglalature  of  1893,  and  even 
under  the  constitution  it  would  not  be  availaUe 
af tor  July  1,  1895.  To  prevent  the  money  from 
lieing  drawn  from  the  treasury,  whatever  the 
Judgment  of  the  courts  might  be,  the  l^islature 
of  1895  passed  an  net  repenliug  the  provision 
appropriating  the  cholera  fund,  and  providing 
uiat  It  should  be  covered  Into  the  general  fund 
in  the  state  treasury.  Laws  1895,  c.  110.  As 
liie  officers  against  whom  the  proceeding  waa 
brought  have  pnseed  out  of  office,  and  the  sub- 
ject-matter of  the  action  no  longer  exists,  no 
substantia)  question  remains  for  our  determi- 
DBtion,  and  the  court  does  not  feel  justified  In 
giving  its  attention  to  mere  moot  qnestions.  As 
was  said  In  Hurd  v.  Beck  (No.  10,391)  45  Pac. 
8S^  "The  time  of  tliis  court  ought  not  to  be  o%- 


cupied  by  the  consideration  of  abstract  ques- 
tions of  law,  however  important  or  interestiog 
they  may  be."  The  proceeding  will  therefore 
be  dismiaaed. 


McCLTTSKKY  et  al.  v.  RICE.  County  Treaa- 
urer.  (Supreme  Court  of  Kansas.  Dec.  11, 
1897.)  Original  proceeding  in  mandamus  by 
Pat  McCluskey  and  George  Lawless,  partners 
doing  business  under  the  firm  name  of  the  St. 
Francis  Printing  Company,  against  W.  J.  Rice, 
coun^  treasurer.  Dismissed.  J.  L.  Pinley, 
for  pjaintlffs.  Thomas  P.  Bagan,  for  defena- 
ant 

PER  CURIAM.  This  is  an  original  pro- 
ceeding in  mandamus  to  compel  a  county  treas- 
urer to  make  out  a  list  of  lands  delinquent  for 
taxes,  and  furnish  it  to  tbe  official  county 
printer  for  publication.  The  writ  was  not  ap- 
plied for  until  .Tuly  14,  1897,  after  the  adjourn- 
ment of  the  July  sitting  for  that  year.  The 
court  by  its  rules,  did  not  reassemble  until  Oc- 
tober, and  the  case  was  not  presented  to  us  un^ 
tH  the  November  sitting.  The  time  for  the 
publication  of  the  delinquent  list  has  long  ^nce 
passed,  and  any  order  we  might  bo  disposed  to 
make  upon  the  defendant  were  he  showo  in 
law  to  be  in  the  wronx.  would  be  unavailing  to 
the  plaintiff.  The  action  Is  therefore  dismlaaed. 


STATE  ex  rel.  ATTORNEY  GENERAL  T- 
RUNNING  WATER  OATTLE  &  LAND  CO. 
(Supreme  Ourt  of  Kansas.  Dec.  IL  189T.) 
Quo  warranto  by  the  stnte,  on  the  relation  of 
the  attorney  general,  against  tlie  Running  Wa- 
ter Cattle  &  Ij&nd  Compai^.  Writ  refused. 
L.  C.  Boyle,  Atty.  Gen..  Gleed,  Ware  &  Gleed, 
and  Geo.  W.  Chirk,  for  plaintiff. 

PER  CTJHIAM.  On  Jannary  5,  1896.  the 
plaintifTs  motion  for  judgment  was  refused 
upon  the  ground  of  insufflcienoy  of  the  service 
made  np<m  the  defendant  Since  then  no  other 
or  better  service  has  been  obtained,  and  the 
writ  prayed  for  i>  tberefm  x^uaed,  at  j^sJn- 
110*1  coatrL 


TOPEKA  WATER  CO.  v.  WHITINO.  (Su- 
preme Conrt  of  Kansas.  Dec.  U,  1897.)  Er- 
ror from  district  court.  Sliawnee  county;  Z. 
T.  Hazen,  Judge.  Action  by  Catherine  M. 
WhitiuR  apiinst  the  l>ipeha  Water  Goranany 
for  personal  injuries.  Before  the  trial,  pislntiff 
died,  and  the  action  was  revived  in  the  name  of 
Grace  Whiting,  as  adrainiatratiix  of  her  es- 
tate. There  were  verdict  and  Jndament  in 
favor  of  plaintiff,  to  reverse  which  defendant 
prosecutes  error.  Affirmed.  D.  W.  Mulvane 
and  N.  U.  LooBiis.  for  plalntifl  in  error.  A. 
W.  Dana,  Waters  &  Waten,  and  E.  F.  Hilton, 
for  defendant  in  error. 

PBR  CTTRTAM.  This  was  an  acHon  for 
damages  for  injuries  sustained  by  (Catherine  M. 
Whiting,  caused  by  the  nesligent  discharge  of 
water  from  one  of  the  lii'drants  of  plaintiff  in 
error,  whe-reby  a  horse  behind  which  Mrs.  Whit- 
ing was  riding  became  frightened,  throwing 
her  out  of  the  vehicle.  Before  the  trial  of 
the  case,  the  plaintiff  died,  and  her  action  was 
rcTiTod  in  the  name  of  Grace  Whiting,  as  ad- 
ministratrix of  her  estate.  An  amended  and 
supplemental  petition  was  thereupon  filed,  al- 
leging the  original  plaintiffs  death,  and  the 
revivor  of  the  action.  Upon  trial,  verdict  and 
judgment  were  rendered  against  uie  defendant 
company,  to  reverse  which  It  prosecutes  error 
to  this  court  The  accident  in  guifttlon  ia  the 
same  one  in  which  Miss  Kate  J.  Whiting  re- 
ceived injuries  for  which  she  sued  and  recovered 
Judgment  which  judgment  was  ufflrmed  at  the 
November  sitting  of  this  court.  Water  Co,  v. 
Whiting.  60  Pac.  877.  The  qnestkins  herein 
presented  are  the  same  as  those  presented  and 
determined  ia  that  ease,  wiUi  tfte  in  additioB. 
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it  is  claimed  that  tbe  amentled  and  supplemen- 
tnl  pptition,  and  the  lanRuaRe  of  counsel  in 
his  opening  statement  of  the  facts  of  the  case 
made  to  the  jiiryt  rightly  interproted,  show  that 
the  original  plaiuti^,  the  deceased.  Mrs.  Whit- 
ing, died  in  consequence  of  the  injuries  received 
by  her  in  the  accident  in  question,  and  that, 
auoh  being  the  case,  the  action  under  the  orig- 
inal petition  abated,  and  that  recovery  can  only 
be  had,  if  at  all,  under  section  422  of  the  Code, 
by  the  next  of  kin,  for  damages  for  the  death. 
We  do  not  bo  interpret  the  petition  under  which 
the  case  was  tried,  nor  the  explanatory  Btat&> 
ments  of  counKl.  nor  the  focta  as  they  were 
developed  upon  tne  trial.  The  instmctions  of 
the  court  to  the  Jury  were  explicit  to  the  point 
that  recovery  could  only  be  had  for  the  injuries, 
and  not  for  the  death.  All  other  questions 
raiaed  by  plaintiff  in  error  were  disposed  of  in 
the  case  before  cited,  and.  the  additional  claim 
of  error  not  being  well  founded,  the  judgment 
of  the  court  below  is  affirmed. 


BOARD  OF  COM'RS  OP  SEWARD  COUN- 
TY V.  NATIONAL  LIFE  IXS.  CO.  (Court  of 
Appeals  of  Kansas,  Southern  Department,  W. 
D.  Dec.  16,  1897.)  Error  from  district  court, 
Seward  county;  William  Eastnn  Hutchison, 
.Judge.  Action  by  the  National  Life  Insurance 
Company  against  the  board  of  commissioners  of 
Steward  county.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed.  S.  S.  Ash- 
bnugh  and  T.  A.  Scates.  for  plaintifF  in  error. 
H.  J.  Bone  and  Valentine,  Godard  &  Valen- 
tine, for  defendant  in  error. 

PER  CURIAM.  This  action  was  commenced 
in  the  district  court  of  Seward  county,  Kan.,  by 
the  defendant  in  error,  to  recover  judgment 
upon  12  coupons,  of  ?30  each,  detached  from 
six  bonds,  of  the  par  value  of  $1,000  each,  is- 
sued by  Seward  county.  Kan.,  on  the  lat  day 
of  June,  18il3.  under  the  provisions  of  chapter 
114  of  the  T^wB  of  ISffit.  entitled  "An  act  an- 
thoriKing  Seward  county,  Kansas,  to  refund  its 
outstanding  indebtedness  existing  May  1,  1S91, 
and  still  unpaid,"  which  bonds  and  coupons 
were  held  and  owned  by  the  defendant  in  error. 
An  answer  was  filed,  admitting  the  execution, 
delivery,  and  ownership  of  the  bonds,  and  set- 
ting up  the  fact  that  they  were  iaaued  to  re- 
fund warrants  issued  prior  to  the  year  1881. 
The  validity  of  the  bonds  was  denied  by  the 
answer,  for  several  reasons.  To  this  answer 
the  plointifT  demurred  upon  the  ground  that  the 
answer  did  not  contain  any  defense  to  the  peti- 
tion. This  demurrer  was  by  the  court  sustain- 
ed. Hie  defendant  not  d^iring  to  plead  far- 
ther, judgment  was  rendered  in  favor  of  the 
plaintiff  below  for  the  amount  claimed,  and  the 
county  commissionerH  brought  the  case  here 
for  review.  Every  proposition  contended  for 
in  the  petition  in  error  in  this  case,  and  in  the 
briefs  of  the  plaintiff  in  error,  has  recently 
been  decided  by  the  circuit  court  of  tbe  United 
States,  district  of  Kansas,  and  the  circuit  court 
of  appeals  of  this  district,  in  the  case  of  How- 
ard V.  Kiowa  Co.,  73  Fed.  400,  83  Fed.  206, 
and  in  the  circuit  court  of  the  United  States, 
district  of  Kansas,  in  the  case  of  Aetna  Life 
Ins.  Co.  V.  Board  of  Com'rs  of  Seward  Co..  82 
Fed.  57.3,  and  in  the  supreme  court  of  the  state 
of  Kansas,  in  Riley  v.  Garfipld  Tp.,  49  Pac.  85, 
and  in  the  cane  of  State  v.  Board  of  Com'rs  of 
.Scott  Co..  Id.  <163;  and  every  proposition  has 
been  decided  adversely  to  the  claim  of  the  plain- 
tiffs in  error.  For  this  reason  an  extended 
opinion  in  this  case  is  unnecessary.  The  judg- 
nH>nt  of  the  district  court  is  affirmed. 


GILTJ3  HARDWARE  &  IRON  CO.  v.  ED- 
WARDS et  al,  (Court  of  Appeals  of  KanNits, 
»mtheru  Department.  W.  D.  .Inn.  18,  1808.) 
Krror  fmm  district  court,  Edwnrds  county;  S. 
W.  VaudherL  J'udge.  Action  by  the  Oille 
Hardware  &  Iron  Company  against  R.  El,  Ed- 


wards and  W.  D.  Erwin.  Judgment  for  de- 
fendants. Plaintiff  brings  error.  Dismissed. 
.T.  K.  Cubbison,  for  plaintiff  in  Mror.  Fred 
Dument  Smith,  (or  defendants  in  error. 

PER  CURIAM.  The  motion  of  the  defend- 
ants in  error  to  dismiss  the  petition  in  error  in 
this  case  must  b^  sustained,  for  the  reason  that 
tbe  case-made  attached  thereto  has  not  been 
settled  by  the  trial  judge  as  required  by  law. 


ROWLAND  T.  THAYER  et  al.  (Court  of 
Appeals  of  Kansas,  Southern  Department.  C. 
D.  .Tan.  14.  181t8.)  Error  to  district  court. 
Harper  county;  G.  W.  McKay,  Judge.  Action 
between  B.  Howlnnd  and  W.  F.  Thayer  and 
others.  From  the  judgment  rendered,  Howland 
brings  error.  Reversed.  Cook  &.  Qoasett  and 
J.  R.  Hammond,  for  plaintiff  in  mtof.  Geocse 
S.  McMahan,  for  defendants  in  error. 

FEB  GURIA3f.  The  facts  in  this  ease  are 
the  same  as  in  case  Na  250  (Thayer  v.  Honey- 
well [just  decided  by  this  court]  51  Pac.  929). 
and  it  Is  reyersed  upon  the  authority  of  that 
case. 


LIVBRPOOL  &  LONDON  &  GLOBE  INS. 
CO.  V.  WINFIELD.  (Court  of  Appeals  of 
Kansas,  Southern  Department,  E.  D.  Dec.  22, 
18070  Error  from  district  court,  Neosho  coun- 
ty; L.  Stilwell,  Judge.  Action  by  M.  A.  Win- 
tield  against  the  Liverpool  &  London  3c  Globe 
Insurance  Company  to  recover  on  a  policy. 
From  a  judgment  for  plaintiff,  defendant  brings 
error.  Beversed.  Quinton  &  Qulnton.  for 
plaintiff  in  error.  H.  P.  Farrelly,  for  defiend- 
ant  in  error. 

DENNISON,  P.  J.  The  decision  in  Insur- 
ance Co.  V.  Winfield,  51  Pac.  507,  is  decisive  of 
the  questions  raised  in  this  case.  The  judgment 
of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings.  All  the 
judges  concurring. 


MILLER  V.  NORDTKE  &  MARMON  CO. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.  Dec.  18,  1807.)  Error  from  dis- 
trict court,  Shawnee  county;  J.  B.  Johnson. 
Judge.  Action  by  James  R.  Miller  against  the 
Nordyke  &  Marmon  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Affirmed. 
J.  B.  Larimer  and  Vance  &  Cnmpbell,  for  plain* 
tiff  in  error.  Rossington,  Smith  &  Dallas  and 
Clifford  Histed,  for  defendant  in  error. 

PER  CURIAM.  The  facts  and  principles  vt 
law  involved  in  this  case  are  the  same  as  in 
No.  200  (Atkins  v.  Nordyke  &  Marmon  Co. 
[just  decided  by  this  court]  51  Psc.  304),  and 
the  judgment  in  this  case  will  follow  the  judg- 
ment in  that.  The  judgment  is  affirmed.  MA- 
HAN,  P.  J.,  dissenting. 


MISSOURI  PAC.  RY.  CO.  v.  BONTBAGER. 
(Court  of  Appeals  of  Kansais  Northern  Depart- 
ment, E.  D.  Jan.  6,  1898.)  Error  from  dis- 
trict court.  Nemaha  county;  J.  F.  Thompson. 
Judge.  Action  by  W.  8.  Bontrager  against  the 
Missouri  Pacific  Railway  Company.  Judgmeut 
for  plaintiff.  Defendant  brings  error.  Affirm- 
ed. Waggener.  Horton  &  Orr,  for  plaintiff  in 
error.  John  Stow^  and  B.  C  Bassett,  for  de- 
fendant in  error. 

PER  CURiAM.  This  cane  and  that  of  Rail- 
way Co.  v.  Pfrnng  (just  decided)  51  Pac.  911, 
l)Oth  grew  out  of  the  same  accident  I'fntng 
and  Bontrager  each  owned  horses  whidi  were 
Ictlled  by  the  railway  compan.r*s  train  on  its 
right  of  way.  The  same  questions  of  fact  and 
law  are  involved  in  both  cases,  and  the  same 
judgment  'nill  niTessnrily  follow.  Hie  judg- 
ment of  the  district  court  will  be  aOlmied. 
I  .MAHAN.  J.,  concurring.  WEIXS;  havinf 
been  of  counsel,  not  sitting. 
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RIRDELL  T.  NELSON*  et  al.  (Court  of 
Appeals  of  Kanims,  Sntitbern  Department,  W. 
D.  Dec.  15,  1K97.>  Krror  from  diitrict  court. 
Pawnee  county;  S.  W.  Vandivert,  Judge.  Ac- 
tion by  David  Rlddell  against  J.  A.  NelBon  and 
others.  From  a  judgment  for  defendants, 
plaintiff  brings  error.  Iteversed.  William  Os- 
mond and  Qainton  &  Quinton,  for  plaintiB  in 
error.  Fred  Dnment  &nith,  for  defendants  In 
error. 

PER  CURIAM.  The  facts  in  this  case  are 
the  same  as  the  facts  in  the  case  of  Bank  v. 
Nelson  (Kan.  Sup.)  49  Pac.  165,  and  the  as- 
aignments  of  error  are  the  same  in  each  case, 
and  the  judgment  will  be  the  same.  Uie  judg- 
ment of  the  district  court  is  rerersed,  and  the 
cause  remanded  for  a  new  trial. 


STATE  T.  TIMON.  (Court  of  Appeals  of 
Kanaas,  Northern  Department,  E.  D.  Dec.  18, 
18©7.)  Appeal  from  district  court,  Shawnee 
county;  Z,  T.  Hazen,  Judge.  Edward  Timon 
was  convicted  of  violating  the  prohibitory  liquor 
law,  and  appeals.  Rerorsed.  L.  C  Boyle  and 
A.  P.  Jetmore,  forplaintiff  In  error.  Eugene 
Hacan  and  A.  M.  Harvey,  for  defendant  In  er- 
ror. 

PER  CURIAM.  At  the  December  term, 
1804,  of  the  district  court  of  Shawnee  county, 
the  defendant,  Ed  Timon.  was  convicted,  on 
four  connts,  under  an  information  filed  against 
him  charging  violation  of  the  prohibitory  law. 
The  ease  was  aulnnitted  to  the  court  upon  an 
agreed  statement  of  facts,  and  the  defendant 
was  found  guilty  of  "selling  intoxicating  liquors 
without  having  taken  out  and  having  a  permit 
therefor,"  as  charged  in  the  first,  second,  third, 
and  fourth  counts  of  the  information.  The 
defendant  was  sentenced  to  pay  a  fine  of  ?100. 
and  stand  committed  to  the  county  jail  of 
Shawnee  county  for  a  period  of  30  days,  upon 
each  count  of  the  information  upon  which  he 
was  convicted.  The  defendant  was  prosecuted 
under  paragraph  2r)27,  Gen.  St.  188».  The  de- 
fendant insists  that  the  prosecution  should  have 
been  under  paragraph  2.~hi^^.  which  rtads:  "Ev- 
ery person  who  shall  directly  or  indirectly  keep 
or  maintain,  by  himself  or  by  associating  or 
combining  with  others,  or  who  shall  in  any 
mann«r  aid,  assist  or  at>et  in  keeping  or  main- 
taining any  dnb  room  or  other  place  in  which 
any  intoxicating  Uqnor  is  received  or  kept  (Or 
the  purpose  of  nse.  gift,  barter  or  sale  as  a  bev- 
erage, or  for  distribution  or  division  among  the 
members  of  any  dab,  or  association  by  any 
means  wluitever.  and  every  person  who  shall 
use,  barter,  sell  or  give  away,  or  assist  or  abet 
another  in  bartering,  selling  or  giving  away 
any  intoxicating  liquors  so  received  or  kept, 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  punished  by  a 
fine  of  not  less  than  one  hundred  dollars  nor 
more  than  five  hundred  dollars,  or  by  imprison- 
ment in  the  county  jail  not  less  than  thirty  days 
for  more  than  six  months."  The  correctness 
of  this  contention  is  apparent,  and  is  conceded 
by  the  attorney  general,  who  appears  for  the 
state.  All  of  the  acts  done  by  defendant,  as 
proven,  constitute  but  one  offense,  for  which  but 
one  fine  could  be  assessed  against  him,  and  one 
jail  sentence,  in  the  discretion  of  the  court. 
Tlie  judgment  is  reversed,  and  the  case  remand- 
ed for  further  procet-dings  in  accordance  with 
the  Tiews  herein  ^pressed. 


FIRST  NAT.  BANK  OF  BILLINGS  t, 
CLARK,  County  Treasurer,  (Supreme  Court 
of  Montana.  Jan.  24.  189S.)  Appeal  from 
district  conrt,  Sweet  Grass  county;  Frank 


End  or 


Henry,  Judge.  Action  by  the  First  National 
Bank  of  Billings  against  E.  O.  Clark,  county 
treasurer,  to  enjoin  seizure  and  sale  of  sheep 
for  taxes.  There  was  an  order  disaolving  a 
preliminary  injunction,  and  judgment  for  de- 
fendant, from  which  plaintiff  appeals.  Revers- 
ed. O.  F.  Goddard,  for  appellant  0.  B.  No- 
lan. Atty.  Gen.,  for  respondent. 

PER  CURIAM.  Plaintiff  obtained  an  Inter- 
locutory injunction  restraining  defendant  from 
seizing  and  selling  for  taxes  certain  sheep 
owned  by  plaintiff.  Thereafter  the  court  dis- 
solved the  injunction,  and  taxed  the  costs  of 
the  motion  hi  that  behalf  at  ¥25.  The  parties 
then  submitted  an  agreed  statementr  disclosing 
substantially  the  facts  shown  in  Bank  v.  Prov- 
ince (decided  by  this  court  Jan.  17,  1898|  51 
Pac.  821.  Upon  August  2,  1897.  the  district 
court  rendered  judgment  declaring  the  sheep 
subject  to  taxation  under  the  statutes  of  Mon- 
tana. From  the  order  dissolving  the  injunc- 
tion, and  from  the  judgment  entered,  plaintiff 
has  appealed.  Upon  authority  of  Bank  v. 
Province,  supra,  the  order  and  judgment  are 
reversed,  and  the  district  court  of  Sweet  Grass 
county  is  directed  to  perjietually  enjoin  defend- 
ant from  seizing  or  selling  said  propwty  for 
such  taxes.    Reversed  and  remanded. 


TROTZKY  V.  FARMERS'  &  MERCHANTS' 
INS.  CO.  (Supreme  Court  of  Oregon.  Dec.  7, 
1897.)  Appeal  from  tnrcuit  court.  Linn  conn- 
ty;  George  H.  Burnett,  Judge.  Action  by  Ru- 
bin Trotsky  against  the  Farmers'  &  Merchants' 
Insurance  Company.  From  a  judgment  in  fa- 
vor of  plaintiff,  defendant  appeals.  Reversed 
and  remanded.  J.  K.  Went&erford,  for  appel- 
lant.   O.  H.  Irvine,  for  respondent. 

BEAN,  J,  The  questions  involved  in  this 
case  are  identical  with  those  in  the  case  of 
Wicktorwlts  v.  Insurance  Co.  (jnst  decided)  SI 
Pac.  75,  and  for  the  reasons  f^ven  in  the  opinion 
in  that  ease  the  judgment  will  be  reversed,  and 
a  new  trial  ordered.  WOLVERTON,  J.,  being 
interested  in  the  result,  took  no  part  in  this 
decision. 


CITY  OF  SEATTTvE  v.  CALLTGAN  et  ux. 
(Snpreme  Court  of  Washington.  Nov.  24,  1897.) 
Appeal  from  superior  court.  King  county:  J. 
W.  Langley,  Judge.  Action  by  the  city  of  Se- 
attle against  R.  H.  Calligan  and  wife  to 
foreclose  a  lien,  and  collect  the  amount  of  an 
assessment  levied  for  a  street  grading.  From 
a  judgment  in  favor  of  plaintiff,  defendants  ap- 
peal. Affirmed.  Greene.  Turner  &  Lewis,  for 
appellants.  Pratt  &  Riddle  (John  K.  Rrown, 
of  counsel),  for  respondent, 

PER  CURIAM.  This  appeal  is  similar  to 
that  in  the  case  of  city  of  Seattle  v.  Whitworth 
(just  decided)  51  Pac.  34G,  and  the  decree  is 
therefore  affirmed. 


CITY  OF  SEATPLE  v.  KING  et  al.  (Su- 
preme Court  of  Washington.  Nov.  24,  1897.) 
Appeal  from  superior  court.  King  county;  J. 
W.  Langley,  Judge.  Action  by  the  dty  of 
Seattle  against  Albert  H.  King  and  others  to 
foreclose  a  lien,  and  collect  the  amount  of  an 
assessment  for  a  street  grading.  From  a  judg- 
ment in  favor  of  plaintiff,  defendants  appeal. 
Affirmed.  Greene,  Turner  &  Lewis,  for  ap- 
pellants. Pratt  &  Riddle  (John  K.  Brown,  of 
counsel),  for  respondont. 

PER  CURIAM.  This  appeal  is  similar  to 
that  in  the  case  of  city  of  Si'sttle  v.  Whitworth 
(just  decidi'd)  Pac.  345,  and  the  decree  is 
therefore  atllrmcd. 
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